VAT et
N

-
o

e et

i
o

&m.




16
BG62
V. (4



o e



JUDGE ADVOCATE GENERAL'S DEPARTMENT

BOARD CF REVIEW

Holdings Opinions and Reviews

VOLUME: 7);
including
CU 325636

OFFICE OF ‘TRE JUDGE ADVOCATE GENERAL |
* WASHINGTON: 1848



CONTENTS FOR VOLIME 7L

C¥ No © ACCUSED
32492L Bowen
3214930 Henry
321937 Peisker, Angernann
320945 Moore
320987 Whaley,Jankaitas, Taylor
- 325010 Kotches g
. 325046 Weller
. 32505§ o e Balucagnag
015 Rockwell
| 325090 " Hall, Gray
:;j325107 | ;'Shatzer |
| 328112 Halbert
525172 Ramos, ﬁernandez
325200 Hightower
- 325228&3:.,* .2{ Guangco .
.l 325231 ' Silverio
» 325266 | Cuneo
325313 . ' Puckette
nsks | Holle
328355 Barry
325377 Sipalay
325378 Catubig
325379 Tnota
325381 Datu

PAGE

DATE
30 Sep-19h7 1
26 Nov 19&7' 13 -
6 Nov 1947 f," n
Tocb AMTLl 3T
(9 éep 19&7“"' I h}
21 Oct 1;&7“.f'f"7 LT
18 Sep 14T .. 63
g Jan‘i9h3i:@2‘ e
10 Gt 2907 78
."21 Oct 19h7' | 7
WDellr B
20 Jan 1947 89
10 oot 1547 91
27 ot 2907 - 103
§.Feb'i9h§>' s
10 Sep 1547 129
31 0ot 2947 Rt
Cslotlgly . UL
;19»Novi;9h7‘ lhf
. 2o.0ct§i9h7 - 163
B Nov.19L7 ': ' "169 .
26 Dec 147" 179
26 Jan 1948 191
22 Jam 1948 195



CONTENTS FOR VOLUME 7L

: | ‘CONTINUED 2
oM NO | ACCUSED :
32538} Carandang
325391 Reyes
32539i. Keen
325401 Gray
32503 DeDios
325kLY - Yagpantay -
32515 Quijote
325457 ' MeKinster
325180 ” kaﬁd -
32518l Dallmsmn *
325492 Mosely
32591 Ortis
. 325510 :Schoenlebér‘
325518 ' :>A1£e;£p,'$1elky
325523  Hemd .
RISEL . Tashbume |
S0 wmrey
;'3255§1 | '7';Hiﬁchay{ o
3856, Thempson
A mes
325576 ‘Pickrum, Lorenzo
.‘ 325598 . ,.“.?‘Deél' L
‘ 325603 : Cofé
1325620 ' Paul
’ 325621 Lyle.

- PAGE

26 8epI9WT

DATE
2 Feb 1948 199
19 Dec 1947 . 203
19 Dec 1947 209
19.Sep 19h7,‘: s
3 Feb1ol8 - 221
27 Jan 1948 225
27 Jan 1948 *4.229
7 Nov 19M7T 233
22 Jan 2946 .2L9
6 Nov 297 253
23 0ct 1947 263
 amebasks 213
Aoty 2T
30 Sep19k7° 281 -
15 Dec‘19L7» g
|  30 Oct 1947 ¢ 315 - .
S oot i s
7 Nov '1'__91;7‘ 37
21 Jan 19L8° - 333"
30 Dec 1947 331
3oet sl kS
LDec a7 A9
| 2l Sep 1947. 359
10 Dec 1547 363

367



=. CONTENTS FOR VOLUME 74

CONTINUED 3

CK Mo © ACCUSED | . | . DATE PAGE
‘325.6311 . Slater : ' - . 29 Dec 1947 n
325635 .Richardson‘ _ B 23 Oct 21947 381
325636 Devine o e 26 Nov 1947 387



o



DEPARTMENT OF THE ARMY (1)
- In the Office of The Judge Advosate General
Washington 25, D. Co
JAGK - CM 324927
30 SE? 1947
ATLARTIC DIVISION
AIR TRANSPORT COMMAND

UNITED STATES

Yo ..
Irial by G.C.M., oonvensd at Washington,
D.Ce, 23, 26 and 27 May 1947. Dismissal,
tf, and oonfinement for two (2) years.

First Lieutemnant ROBERT
BOWEN (0-2059952), Air
Corps

N N N s N Sn? ans?

OPINION of the BOARD OF REVIEN
SILVERS, MeAFEE and ACKROYD, Judge Advooates

1. The Board of Review has examined the record of trial in the ocase
of the officer mamed above and submits this, its opinion, to The Judgo Ad=
vyooate General.

2. The acoused was tried upon the following eharge. and specifica-
tions:

CHARGE: Violation of the 93rd Artiele of War. .

Specification 13 In that First Lieutenant Robert Bowean, 503d
Army Alr Forces Base Unit, Washington National Airport,
Washington, D.C., did at 503d Army Air Forces Base Unit,
Washington National Airport, Washington, D.C., on or about
14 Pebruary 1947, unlawfully eater the Offiecers Club of the
5034 Army Air Foroes Base Unit, with intent to commit a
oriminal offense; to wit, larceny therein. o

Specification 28 In that First Lieutenant Robert Bowen, =ax,
did at 503d Army Air Forces Base Unit, Washington National
Airpart, Washington, D.C., on or about 14 February 1947,
feloniously ta.ko, steal and earry away about Sixty-Five
Dollars ($65.00), lewful money of the United States, property
of the Offioorl CIub, 503d Army Air Forsees Bass Unit,.

Specification 33 In that First Lieutemnt Robert Bowen, ##%,
did at 503d Army Air Forces Base Unit, Washington National
Airport, Washington, D.C., on or about 9 April 1947, un-
lawfully enter the office of the Visiting Officers Quarters,
5034 Army Air Forces Base Unit, with intent to commit o
eriminal offense; to wit, laroceny therein,
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Specification 4: In thati First lLisutenant Robert Bowen, #**,
did at 503d Army Air Foroes Base Unit, Washington National
Airport, Washington, D.C., on or about 9 April 1947, felon=-
jously take, steal and carry sway about Thirty Dollars
($30.00), lewful money of the United States, property of
the Visiting Officers Quarters, 503d Army Air Forces Base
Unit.

Specification 53 In that First Lieutenant Robert Bowen, ¥,
did at 503d Army Air Forces Base Unit, Washington National
Airport, Washington, D.C., on or about 18 April 1947, unlaw=
fully enter the Officers Club of ths 503d Army Alr Foroes
Base Unit, with intent to commit a oriminal offense; to wit,
larceny therein.

Specification 61 In that First Lieutenant Robert Bowen, **,
did at 5033 Army Air Forces Base Unit, Washington National
Airport, Washington, D.C., on or ebout 18 April 1947, felon=-
jously take, steal and oarry away about Iwenty-Five Dollars
(825.00), lawful money of the United States, property of the
Offieera Clwb, 5034 Army Air Forces Base Unit,

Be pleaded not guilty to the charge and all specificationms. At the eon-
clusion of the evidence the law member "directs that wherever there appears
in the specifications the words 'Officers Club of the 503d Army Alr Forces
Bass Unit' the following words be substituted in lieu thereofs ‘'Hashington
" National Airport Officers Club.'" He was found guilty of the eharge and
specifioations as amended with exseptions and substitutions as to Speci-
fications 2, 4 and 6. In these specifications the court found the emount
of money taken to be as followg: Specification 2, $30.00; Specifiocation
4, $25.00, and Specification 6, $18.00, and substituted these amounts for
the respeotive amounts alleged in the respective specific ations., FNo evi=
denoe of any previous conviction was introduced. He was sentenced to be
dismissed the service, to forfeit all pay and allowanoces due or to beoome
dus, and to be confined at hard labor at suoh place as the reviewing au~
thority might direct for five ysars. The reviewing authority approved

the sentense but remitted thres years of the sonfinemsnt imposed and fore
warded the record of trial for action under Artiocle of War 48. '

S« Evidenos for the Prosesution ‘

"On the morning of 14 February 1947 it was discovered that a window in
ths offioers club at ths Washingtom National Airport was brokem and open.
A ohair was unmder the window. The glass over the jack pots of five slot
maochines located within the olub had been broken and the money usually
eonteined therein was missing (R 13,14,18,27,28; Pros Exs A,B,C,D,E).

¥r. Hill, & oivilian employse of the olub, desoribed the slot machines
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to be “one was a quarter and nickel sombination, and two other quarter
machines, two dime machines, making a total of five machines broken into."
Ee estimated the amount of money removed from the machines to be between .
sixty and seventy dollars (R 14,16). .

Corporal Darlie 0'Neal, 6503rd AAP Base Unit, was desk slerk in ths
Visiting Officers! Quarters at tie Washingtom National Airport. On the
night of 8-9 April 1947 he assisted in olosing the officers' olub amd re-
turned to the Visiting Officers! Quarters about midnight. Ths Visiting
Officers! Quarters were loocated im a building which also housed a barber
shop and Red Cross office. The officers' quarters were separated from
the Red Cross offioe by a low partition. This partition was so cone
structed that a person could climb over it. On his return to the builde
ing he discovered the door to the barber shop broken open anl all ether
doors open. The hasp on the door to the Red Cross office had been pulled
loose. The sash register belonging to the Visiting Officers' Quartera
was missing. The register contained approximately $30.00. This sum
consisted of $26.00 "pétty eash," §2.05 from laundry and . epproximately
$3.00 from the “ooke® machime (R 17-19,22). The oash register was found
the following morning behind one of the buildings. %It was pretty well
beaten upj the drawer had been pulled out and broken.looss from the
‘mashine ." The money was missing from the machine (R 20,21,89). Photoe
graphs of the broken door to the barber shop, the broken hasp on the door
into the Red Cross office and the broken cash reglster were introduced
as Prosecution Exhibits F, G and H, respootively (R 30,31).

on 10 April 1947 Mr. Williem c. Scholl, a fingerprint expert of the
Nevy CID, was ordersd to report to the Washington National Airport to in-
vestigate a reported theft. Hs arrived at the airport about 10:30 a.m,
and “proceeded to dust the eash register for latent fingerprints." BHe
obtained soms fingerprints (R 46,47). The cash register "dusted" by Mr.
Scholl was the one removed from the Visiting Officers! barracks (R 29)

A card purporting to bear the fingerprints of the aoouud was offered
and received in evidence as Prosecution Exhibit O without objeetion by the
. defense. Mr. Socholl compared one fingerprint obtained by him from the
cash register (Pros Ex H) with the prints of acoused as they appeared oam
Proseoution Exhibit O and concluded that the fingerprint obtained from the

cash register was a fingerprint of the accused (R 49).

Master Sergeant William E. Attiok, 503rd AAF Base Uait, was employed
at the officers? oclub at the Washington National Airport as a bartender.
About 1100 hours on 17 April 1947 the acocused was the only officer in the
olub. Sergeant Attiok decided to close the club for the night and called
the officer of the day to assist him in securing the olub funis. The
club was o0losed and all windows and doors were looked for the night. The
aocused left the club with the officer of the day and Sergeant Attiok.
After the door of ths olub was locked the accused stated that he had left
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a blenket in the bar room and asked Sergeant Attick to open the olub so he
could retrieve his blanket. Sergeant Attick asked the accused to let the
blanket remain in the olub until morring. They left without reentering

the olub to obtain the blanket (R 24=26). On the morhirg of 18 April 1947
it was discovered that the club had been entered by meaus of a window in

a latrine. Three slot machines had been broken lnto (tke glass cover over
the jack pots wWas broken) and the money usually in the Jack pots was missing.
On the floor in fromt of ore mechine was a heavy aluminum pexn. Photogrephs
of the open window, two of the broken machines, the third machine, and

the aluminum psn were introduced as Prosecution Exhibits I,J,K, and R,
respeotively (R 22,25,31,32,40,78). One quarter machine and two dime
machines were broken into and the money takem. The jack pot on the quarter
machine had contained approximately $15.00. This Jjack pot was locked so
that it would not pay the money shown therein when the proper combina=
tion of symbols appeared. The club guaranteed the jack pot to pay $25.00
and when it was payable the bartender made the payment (R 82). )

Mr, Joseph F. Bargegni, e CID agent, investigated the reported emtry
into the officers' club on 18 April 1947. He observed the open window
and the broken slot machimes. He also observed a trail of glass particles
from the broken machines to the latrine and glass particles from beneath
the open window to Room 1-A VOQ (Visiting Officers' Quarters) dude house
billeting room which was the room ocoupied by the accused. Captain
McCollum, the officer in charge of ths billets, authorized Mr. Bargagni
to enter this room. Inside the room he observed glass particles on the
rug and pieces of glass in a handkerchief in the waste basket (R 40,43).
Mr., Bargagni and Captain Reese, the Base provost marshal, went to the
acoused's office and, after identifying themselves to the accused, Mr.
Bargagni told the accused they "were mdking a search for something that
had occurred at the officers! club on the previous evening." They asked
the aocused if he objeoted to their examining his clothing and he replied,

"Certainly you ocan." They examined his trousers and found glass perticles
thereon. They also examined his shoes and fourd glass particles embedded
in the soles thereof. The accused was then asked to empty his pockets
which he did on a clean shset of paper. Glass particles and money were
fourd in his pockets (R 36,40). On motion of the defense the evidence
relating to the examination of the accused's person was stricken from the
record on the ground that he had not been warned of his rights and it
.amountted to self-inerimination (R 41).

Ceptain Reese, Mr. Bargegni snd the acoused then went to the provost
marshal's office. There the 24th Article of War was read to the acoused.
Thersafter the accused atated he had received the money with the glass in
it after somsons else had troken into the club., Mr. Bargagni then asked
the aoccused to take a polygraph or lie detector test. The acoused demurred
stating that he did not believe in such machines. He later agreed to take:
the test (R 41). They went to Captain Curley's office and Captain Curley
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- explained the polygraph machine to the accused. He also stated that the
accused was not required to submit to the test and that the results of the
test were not admissible in court as evidencs. The aoccused did not take
the test, but stated that he would like to talk to the investigating offi-
cers and would give them a confession (R 70,71,72). The sccused® then
stated that he had broken into the officers' olub on the. 17th of April

and on 14 February. He had also gone into the Visiting Officers' Quarters
on 9 April. They returned to hsadquarters and the accused made a statement
which was written out and then signed by the accused (R 36,42,64,66). This
statemont of accused was shown to be voluntary and admitted into evidence as
Prosecution Exhibit Q (R 36,42,55,56,57,64,65). The pre-trial statemsnt
of accused omitting the formal portion reads as followss

"I am assigned to the Supply end Services Warehouse, 503d
AAF Base Unit. Ome nizht in middle of February I entered the
Officer's Club through a window which I forced. I broke into
several slot machines and obtained $65 in nickels, dimes and
quarters and left through the polnt where I euntersd. I broke
the glass in the slot machines with a soda bottls. Last Wednesday,
9 April 1947 at sbout 2100 I entered the office of the Officer's
VOQ through the Barber Shop door by forcing the door. I foroced.
the door between the Barber Shop and the Red Cross Lounge and
olimbed over the partition between the Lounze and the VOQ Office.
I left by the side door, carrying the oash register with me and carried
it adbout 60 yards where I dropped it anmd smashed the drawer from the
register. I obtained 6 rolls of nickels which is $12 and 2 oheoks
which I tore up. Also one roll of pennies which are ia my room,
Room 1A, at the BOQ, 'Dude House', On morning of 18 April I entered
the Officer's Club about 0100 through a window in the Officer's
latrine in the Officer's Club, which I opened with a push. I
pioked up an aluminum pan and I broke open one 25¢ maohine and
one 10¢ machine, that is slot machines. I pocketed the contents
and left through the same window, I returned to my room and oounted
the money. There was bstween $23 and $26 in quarters and dimes. I
rolled them in a wrapper which I obtained from a Saturday Evening
Post which was oan my bureau in my room. I then placed them in my
toilet Kt. I took the kit containing this money to my locker at
the S&S Warehouse. I turmed this kit over to the Provost Marshal
by request at about 1200 18 April -1947. On entering the Provost
Marshal's Office the kit was opened and found to contaln what I
stated was in it, that is the dimes, quarters and niokels. The
above aots were done by me while I was in a state of semi-intoxiocation."
(Pros Bx Q) .

After the accused made the above statement Captain Reese asked him
“where the ooins were™ and the acoused replied that they were in his looker
at the service and supply warehouse. They went to the locker, at which
time the aocused opened the locker and removed a oanvas traveling bag.
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He "opened it and he said they were in there." The bag contained a leather
toilet Kit. Inside the toilet kit wrapped in paper was forty quarters,
seventy-five dimes, and three rolls of nickels (R 37,42,43; Pros. Exs 1,
M). .

5. ) For the Defense

Ceptain William H., McCollum testified that he was club officer and
secretary-treasurer of the Washington National Airport Offiocers' Club. BHe
identified a copy of the constitution of this club which was introduced
into evidenoe as Defense Exhibit I. This constitution was dated 1 June -
1946 and revised as of 8 January 1947 ( R 89,90). This club was formerly
the 503rd Officers Club. Captain McCollum was of {}% opinion that the
acoused had at one time been a member of the olub/téstified that the name
of the accused did not appear on the books as & member of the club. In
April the commanding officer informed Captain MoCollum that the aocused
was barred from the olub. In May the acoused gavae the sergeant at the
club $6.00 for March amd April dues. This money was returned to the ac-.
cused. The club books showed that the scoused paid oclub dues in February
1947 (R 88~94).

The accused was informed of his rights as a witness and elected to
remain silent (R 95).

6. At the oonclusion of the evidence the law member acting for the
court directed an amendment to Specifications 1,2,5, and 6 by sayings

"The court direots that wherever there appears in the
specifications the words 'Cfficers Club of the 503rd Army
Air Foroes Base Unit' the following words be substituted in
lieu thereofs 'Washington National Airport Officers Club.'"

It was contended by the defense that inasmuch as the specifications named
the 503rd Army Air Forces Base Unit as the club which was entered and that
this club was the owner of the money taken, the accused could not be found
guilty of entering the Washington National Airport Officers Club and of
taking money belonging to the latter olub. In support of this position
he cites those cases holding that it is a fatal variance to charge the

larseny of property belonging to A and then proving that the property be=
longed to B.

The evidence discloses that there is only one officers' olub located
at the Washington National Airport. The Washington National Airport
Officers' Club is the successor to the 503rd Army Alr Forces Base Unit
Club end many members refer to it by the original name.

In Cady v. United States (293 F 829,832) the ocowrt saids
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"The old technical rules of pleading in oriminal cases,
inherited from ancient England, have been greatly relaxed, and
have been supplanmted by the more recent rule that only material
and substantial variences between the pleadings and proofs will

“be regarded.”

In Bord v. United States (133 F (2d) 313) the acoused was charged with
housebreaking by entering a building belonging to the Stanley Company of
America, a body corporate, said building being known as the Savoy Theater.
The defendant contended that there was no proof that the company was ine
oorporated or ocoupied the theater. The court helds

"The purpose of the law in requiring the name of persons
who ocoupied and used the building entered to be stated is to
negative the defendant's right to bresk and enter, and to pro-
teoct him from a second prosecution for the same offense., Who=
ever occupied the Savoy Theater it is obvious that appellant had
no right to break and enter it or to remove property from it,
end it was sufficiently identified so that he cannot aga.in be
prosecuted for these offenses."

The changing in the specifications of the name of the olub which wes
broken into from its popular name to its legal name is one of form rather
than of substance. The specification charged housebreaking and theft
from the officers! club. The name of the olub was not accurately alleged
in the original specifications. The changing of this name to the tech-
nical name of the club did not change the nature of the offense or the
identity of the olub entered. ' = Ths change only alleged the name of the
club in a more accurate manner, . No error resulted from this amendment.

It was also contended by the defense that inasmuoh as the accused was -
a member of the club he was a co=owner of the property taken and therefore
could not be guilty of stealing the same, With this contention we cannot
agree. The olub was under the immediate supervision of the oclub officer
and he was responsible to the club for the funds end property belonglng to
the olub. The individual members of the olub would have no right to any
particular property and would have no absolute ownership in or exclusive . .
right to the possession of olub property or funds. The funds and property
were in the possession of the club officer for the benefit of the club.
The depriving of the club officer of his possession of the club property
by trespass and with a felonious intent to deprive the olub of the property
is larceny (People v. Thompson, 34 Cale. 6713 Hull v. United States, 277 Fed
19; Iz'udelmax; ve. United States, 264 Fed 9423 58 A.L.R. 331; 4 LRA 292; 12

LRA (NS) 94 .

A member of a voluntary association who takes money belonging to the
society from the custody of those responsible for it, with intent to steal
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it is guilty of a laroeny thereof even though he is a part owner of the
money (Regina v. Webster, 9 Cox C.Cel3).

During an investigetion relative to the entry into the officers club
on 18 April 1947 the acoused was asked if he had objeoted to the invasti-
gating officers inspecting his clothing. He gave them permission to in-
spect his clothing and emptied his pockets for them. Ths court struck
fron the evidence all testimony oconcerning the results of this search on
the ground .that inasmuch as the acocused was not warned of his rights it
constituted self-incrimination. This aotion of the court was error.

. The prohibition against self-incrimination and compelling an individual
~.%0 ‘give evidence against himself is a prohibition against the use of
.physical or moral compulsion to extort communications from a suspect.

. 1% does a0t prohibit the use of compulsion to obtain an exhibition of
“ .the suspect's body or an examination of his clothing. This examination

of clothing extends to the pockets contained therein (CM 268550, Shroyer,
38 BR 75,80). Here the investigating officersdid not use force in order .
to make their examination. The evidence secured by this examination
tonded to connect the acoused with the unlawful entry into the offisers
club and the theft of money therefrom and was admissible., Such evidenoce
being detrimental to the acocused its exoclusion could in no way prejudice
the substantial rights of the aococused,

6. Housebreaking is unlawfully entering another's building with in-
tent to commit a oriminal offense therein (par 149e, MCM, 1928). The evi-
dence establishes that the Washington National Airport Officers Club, which
was also referred to as the officers club of the 503rd Army Air Force Base
~Unit, was during the nights of 13-14 February 1947 and 17-18 April 1947
broken into and on each occasion a substantial amount of money was removed
from the jack pots of slot machines maintained by the club. The glass
: covering the jack pots was broken on the morning of 18 April 1947. Glass
"~ partiscles were traced from the club to the room occupied by the .accused.

.. The Visiting Offioers barracks was broken into on 9 April 1947 and
the cash register tuken therefrom. This register ocontained about &30.00.
The-régister was broken open and discarded but the money was missing. A
fingerprint of asoussd was found on the register. Upon being questioned
a8 one suspected of committing these offenses the aocoused made a voluntary
c_:onfessi'on wherein he admitted that hs entered the officers' club one night
- in the- middle of February 1947 where he broke into several slot machines
t_md removed $65.00 in nickels, dimes and quarters. He also admittod breake
ing into the Visiting Officers! Quarters oh 9 April 1947 and taking the
cash register from which he said he obtained $12,00 in nickels, a roll of
pennies end two checks which he tore up. About 1:00 a.m., 18 April 1947,
he.again broke into the offiocers! club and rifled some slot maohines, ob~
taining between $23.00 and ¥25.00 in quarters eand dimes. He turned this
money over to the imvestigating officers. Such incriminating evidence,
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inecludimg aoccused's comfession, leavas no doubt that he broke imto the
various buildings and stole money from the slot machines-and cash register.
The emount of money taken from the Visiting Officers Quarters was definitely
shown to be more than $25.00, which was the amount found by the cowrt to
have been taken. The prosecution proved that money was missing from the
8lot maohines but was unable to determine the exact amount takem. The
machines broken open were opsrated by quarters, dimes and nickels. Oue
mechine was shown to have contained at least §15.00 in quarters. The evi-
dence coupled with the accused's confession which stated the amount of
money he obtained is smply sufficient to support the finding of the court
a3 to the amount of money taken. No prejudice to accused's rights ocourred
by the court finding the eascused guilty of taking a lesser amount of money
than the emount pleaded end reasonably proven (CM 323486, Ruckman)

7. War Department records show the ascused to be 23-11/12 yoars of
age and single. He is a high school graduate. He entered the Army in
February 1943 end beceme an aviation cadet. He was appointed a seoond
lieutsnant, Air Corps, on 22 May 1944. On 22 February 1545 he was promoted
to first lieutenant, He participated in numerous bombing operations over
Germany and ooccuplied territory for which he was awarded the Alr Medal with
fow Oak leaf Clusters. Hs efficiency reports are "Very Satisfactory" and
"Excellent." : :

8. The cowrt was legally constituted and had jurisdiction over the
acoused and the offenses. No errors injuriously affesting the substane
tial rights of the socused were committed during the triel. The Board
of Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirma=-
tion of the sentence. Dismissal is authorized upon conviction of a vioclae
tion of Article of War 93 and confinement in a penitentiary is authorized
by Artiole of War 42 for the offense of housebrsaking, it being recognized
es an offense of a oivil nature and so punishable by penitentiary confine=-
ment for more than one ysar by neetion 1801, Title 22, of the Code of the

Distriet of COI\mbia. . »
M M Judge Advooate

T~

@1/"/94/ é N 9&2@,_ » Judge Advocate
jj/wr.} @Z_ﬁ'?& » Judge Advoocate
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"

JAGO, Dept. of the Army, Washington 25, D. C. FEB 19 s

T0: The Secretary of the Army

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of First Lieutenant Robert
Bowen (0-259952), Air Force of the United States. o

2. Upon trial by general court-martial this officer was found guilty
of housebreaking and of three specifications of larceny of $30.00, $25.00, -
and $18.00, respectively, property of the Washington National Airpori
Officers' Club and the Visiting Officers' Quarters, all in violation of
Artiocle of War 93. He was sentenced to be dismissed the service, to fore
feit all pay and allowanoes due or to become due.and to be confined at
hard labor at such place as the reviewing authority might direct for five
years. No evidence of previous conviotions was introduced. The reviewing
authority approved the sentence but remitted three years of the confine~
ment and forwarded the record of trial for action under Article of War 48.

3. A summary of the evidence may be found in the accompanylng opinion
of the Board of Review, I concur in the opinion of the Board of Review
that the record of trial is legally sufficient to support the findings of
gullty and the se/ntenoe and to warrant confirmation of the sentence.

) 4. The evidence shows that on 14 February 1947 the aocused broke
into the Washington National Airport Officers! Club and broke open five
slot machines, obtaining $30.00. On 9 April 1947 the accused broke into
the Visiting Officers' Quarters aml removed a cash register containing
$25.00. This cash register was broken open and the $25.00 taken. On

18 April 1947 the accused again broke into the Offlicers! Club and broke
open three slot machines, obtaining $18.00. After the last entr'y into
the olub a trail of broken glass was followed to acoused's room. Finger-
prints of accused were compared to fingerprints found on the cash register
teken from the Visiting Officers! Quarters and found to be identisal.
When confronted with this inoriminating evidence the aoccused voluntarily
-oonfessed the housebreaking and larcenies. He also delivered to the in-
vestigating officer the money obtained at the club on 18 April 1947.

5. The accused is 23-11/12 years of age and single. He is a high
school graduate.  He entered the Army in February 1943 and after completing
aviation cadet training he was commissioned a seocond lieutenant, Air Corps,
on 22 May 1944. On 22 February 1945 he was promoted to first lieutenant.
He partioipated in numerous bombing missions in Europe and was awarded the
Alr Medal with four Oak Leaf Clusters. His efficiency reports are “Very

10
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‘Satisfactory" and “Excellent.®

6. On 16 January 1948 the accused was examined by a Board of Medioc
Officers at Walter Reed General Hospital and found to be mentally responsible
at the time of the alleged offenses and at the time of trial.

7. I recommend that the sentence as apiar'ovwed by the reviewing authority
be confirmed and carried into execution and that a United States penitentiary
be designated as the plase of confinememt. = .. e :

8. 1Inclosed is a 'form of action designed to carry into effeot the
foregoing recommendation should rith your a.pprova.l. .

CH 324927 .
2 Inols THOMAS H. GREEN

1. Record of trial Major General .

2., Form of aotion The Judge Adwooate General

@

( Gcuo 56, (DA) L Mar 1918),
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. DEPARTMENT OF THE ARMY
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL

-

g WASHINGTON 25, D. C..
JAGH - CM 324930 | 26 NOV 1947
UNITED STATES g - UNITED STATES CONSTABULARY
. | ) Trial by G.C.M., convened at
: ) Regensburg, Germany, 21, 28
. Captain FREDERIC HENRY ) _ May and 3, 4 June 1947. Dis-
(0-1648618), Signal ) missal, total forfeitures and
Corps. ) confinement for three (3) years.

' OPINION of the BOARD OF REVIEN
Hommsmn, O'ERIEN énd LYNCH, Judge Advocates

~

1. The Board of Review has examined the record of trial in the case
of the officer named above and submits t.h:.s, its opd.nion, to The Judgo
- Advocate General.

2. The accused was tried upon the fo]_lowing Ch&rge_s a_nd Specifi-
cations: : : - - :

_CHARGE I: Violation of the 93rd Article of War._

Speciﬁ.cationz In that Captain Frederic Henry, then lst
lisutenant, Company "D¥, 3rd Military Government Regiment,
did, at Waldmnchen, Germany, sometime during the latter
part of the month of Jamuary 1946, feloniously embezzle
by fraudulently converting to his own use approximately

- 115 Kllograms of silver bullion of the value of ovar
£ty ($50.00) dollars, the property of Rosenthal Radio

. Parts Factory, entrusted to him by the U. S. Govermment
by virtue of his position as a l{ilitary Govermment Of-

S " ficer. . )

CHARGE IT: Violation of the 96th Article of War. (Motion for

"%  finding of not gu:l.lty susta.ined).

(/ Speoiﬁ.catd.onz (¥otion for ﬁ.nding of not - guilty sustained)
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Accused pleaded not guilty to each Charge and Specification. Alotion of
the defonse for a finding of not guilty as to Charge II and its Specifi—
cation was sustained.and accused was found guilty of Charge I and its o

- Specification. No evidence of previous convictions was introduced, He
was sentenced to be dismissed the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor for three
years. The reviewing authority approved the sentence and forwarded the
record of trial for action under Article of War 48.

3, Priar to the entering of pleas, the defense objected to the .
jurisdiction of the court, alleging that the provisions of Article of War
70 had not been substantially complied with in that (1) available witnes-
ses requested by the accused were not called by the investigating officer
and (2) the investigating officer was not impartial, In connection with
the objection the- following evidence was adduceds A

On 31 October 1946, Captain Ira R. Meyers executed a reéport of in= .
vestigation conducted under the provisions of Article of War 70 with ..
respect to the charges against accused (R.17, 32; Def Ex A). Attached -
to this report as an exhibit was another report, addressed to the Command-
‘ing Officer, Company D, 3rd Military Government Regiment, executed by
Captain Meyers on 10 October 1946. The latter report contained the :
following statements "Captain Henry appears_to be the main figure in the
affair, although it is apparent that /others/ shared # # # in the spoils®
(R 18)- ) . . ,"_ -

The accused testified that, during the investigation under Article
of War 70, Captain Meyers asked whether he desired to call any witnesses.
The accused stated that he desired to call Lieutenant Colonel Elmer .
Schmierer, Lieutenant Colonel RobertSchulz, Major John Hudson, and First .
Lieutenant Robert D. Conover. The former two officers were then in the.- -
European Theater and accused gave Captain Meyers their then known ad-
dresses, The latter two of ficers were in Californis (R 21-23). Captain
Yeyers replied, "Buddy, it's T.S.," and that accused would have to call
Schmierer and Schulz himself (R 24). The information accused expected to
gi’;ain‘ﬁom the four offic¢ers was material to the charges against him (R

s

- Captain leyers testified that accused did not request the presents
~ of any of the four officers (R 28) but did mention the names of several
_officers, including Iieutenant Colonel Schmierer, Accused told him that
the silver thet was involved in the investigation had originally been
taken under control by the first troops in the area and that they were
~ under the command of Colonel Schmierer; also, that accused may have
mentioned Colonel Schulz as being Colonsl Schmierer’'s Executive Officer
(R 31). ‘ Captain Meyers identified the report of investigation dated 31
- October 1946 (Def Ex A). The report contained the followings

3
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"3. For the defense, the accused desired to make no state-
ment, However the accused has indicgted that he would
call as witnesses for the defenses

1) Major JOHN C EUDSON
2) 1st It. RCBERT C CONOVER
both of whom have been discharged and are now in the
States. Alsos
1) It. Col. SCHMIER o
forrmer €O, 3rd Battalion 358th
0, 90th Info Div. . -
2) Former S 3 of 3rd Battalion,
358th Infaniry." (Def Ex A)

~The court was closed and, on reopening, it was announced that the objsction
was not sustained (R 33). (Far discussion see paragraph 8, infr .) .

4e As the motion of the defense for a finding of not guilty was sus-—.
tained as to Charge II and Specification thereunder; discussion will be
~ limited to the evidence as to Charge I and its Specification.

5. Evildence for the prosecution as to Chzn:g'e.I_and its Specifications:

Captain John E. Hudson was Commanding Officer or Director of Military -
Govermment, Detachment I 355 from July 1945 to December 1945, and, during
this period and until February 1946, Lieutenant Robert D. Conover was Prop-
erty Control Officer of the Detacﬁnt (R 149, 126, Pros Ex 8; R 127, Pros
Ex 9). The Detachment was located/Waldmunchen, Bavaria. At some- tize
during this period, certain sheets or plates of metal were taken under
military government control by the detachment (Pros Ex 8). The plates were’
first placed in the barracks or guardhouse of U.S. Tactical Troops in the
vicinity, but, as these places appeared to afford inadequate protection,
they were taken, in August 1945, to the vault or safe of the Waldmunchen
Stadtkasse or bank (Pros Ex 8, 9). Lieutenant Conover, Mr. Bruno Seifert
(a civilian employee), Marina Jahn (a civilian employee), two enlisted men

and two German policemen were present, among others, when the plates were

. taken to the bank (R 46, 88, 92). ‘Mr, Seifert and a policeman measured

the sheets of silver and the measurements were recorded by Miss Jshn (R
47 According to the recard then made, there were 34 sheets 99 cm. long,

© 7 sheets 86 cm. long, 4 sheets 76 cm. long, 3 sheets 68 cm. long, 1 sheet

" 33 cme long, 3 sheets 42 cm. long (R 48; Pros Ex 7). By letter dated 22
August 1945, from Iieutenant Conover to the Director, Stadtkasse, -
Waldmunchen, the latter was notified that the silver, described by measure-~’
ments as in the preceding sentence, had been deposited in the safe in the
bank and that he would be responsible for its safekeeping as it was in the
protective custody of the detachment (R 51, Pros 'Ex 2}, By letter dated

24 August 1945, over the signature of Captain John E. Hudson, as Detachment
Commander, the Commanding Officer, Detachment E 204  (a higher headquarters),
was notified that the silver had been taken into custody, and instructions
as to its disposition were requested (R 51,. Pros Ex' 3). On 8 November y
1945, the Burgermeister of Waldmunchen was advised, in a letter signed by~
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Lieutenant Conover as Acting Director, that the Burgermeister was appointed
custodian of the silver (R 52, Pros Ex 4), and a Notice of Custody (Form
MG/PC) was executed by Lieutenant Conover, declaring, in substance, that
the silver was under the control of Military Govermnment (R 53, Pros Ex 6).
Also, on the same daté, Iieutenant Conover executed a property control re-
cord (Form MG/PC 2) (Pros Ex 9). This recaord contained the following
pertinent entries: Description of property-——52 sheets of silver, 330 Kg
valued at 120 RM per Kg, totaling 40,000 R; Name of owner—Rosenthal
Radio Parts Factary, Wassersuppon; Location of property—~Stadtkasse,
Waldmunchen; Date taken into control—s Sept 45; Reason far control—-
property of nationals of Czechoslovakia; Name of manager or custodian—
Burgermeister, Waldmunchen. The width of the silver was not measured

and the weight as shown in Prosecution's Exhibit 9 was recarded only by
guess (Pros Ex 9). , s o ' .

On o about 4 January 1946, the accused succeeded Captain Hudson as
Commanding Officer of the Detachment (R 54; 76, 149, Pros Exs 8, 9). Some-
time during the latter part of January the silver was removed from the
"vault and taken to Detachment Headquarters. The testimony of Lieutenant
Conover indicates that this was done by him at accused's request (Pros Ex
9) and the testimony of another witness was to the effect that the silver
_was taken from the bank by Mr. Seifert and German police (R 93). Alice
Etzold, a civilian secretary, was present when several plates of what
appeared Yo be sllver were brought into a room at Detachment Headquarters
by a civilian (R 77). The plates were about 90 centimeters in length and
40 centimeters in width (R 77-78)s Mr, Seifert was present and Herr -
Pfliegl and his apprentice entered later with a "big machine" (R 78).
The accused and Conover were in the room part of the time and they talked
about cutting the plates (R 78~79). uiss Etz0ld was ordered by kr.
Seifert to leave.the room (R 78). The plates were gone and what appeared
gg)be silver dust was on the rug when she returned about an hour later (R

' Mss Jahn attempted to enter the office on the day in question.

Seifert pushed against the door from the other side s trying to keep it
closed, but Miss Jahn saw Herr Pfliegl kneeling.on the floor cutting a

strip from a sheet of silver (R 55, 65)s The strip was five or six

centimeter wide (R 60). The sheet appeared the same as the sheets that

had been placed in the bank (R 55, 65). This ocourred in Lieutenant Con-

ggg;s office (R 56)s Ildeutenant Henry was in his own office at the time

. ,

According to the testimony of Herr Pfliegl and his apprentice, they
were ardered to the Military Government Office by Mr, Seifert (R 97). The
accused and Mr. Seifert were in the room when they arrived and were talk-
ing together (R 98, 111)s The plates were brought in later and Mre Seifert
instructed them how they were to be cut (R 98). About fifty plates were
cut (R 101, 111). The plates were about one meter in length and forty to
fifty or sixty combimeters in width (R 98, 109). Metal shears were used
(R 102), and, according to Herr Pfliegl, strips about fourteen or fifteen
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centimeters wide were cut from one long side of each plate and strips about
six centimeters wide were cut from one short side of each (R 99, 100). The
~apprentice testifisd that the strips so cut were five to six centimeters
~and three to fowr centimeters, respectively, in width (R 111). The accused
wag in the room when the cutting was commenced but left and returned when
it was finished (R 100)s lost of the plates were carried out of the rocm
as the cutting progressed (R 101), and the strips cut from them were
straightened ocut, placed together, and wers still in the room when Pfliegl
and- his assistant left (R 101, 112),

later during the day Miss Jahn overheard the accused and Lisutenants
Felmsn and Conover conversing in the accused's office. One of them said,
"No one will ever know about it because we did not state how wide it was
—we merely stated the length" (R 59).

Lieutenant Conover testified that he went to Pragus after he left
the silver at the office. When he returned the following day, he saw
that a quantity of silver had been cut from the sides of the origina.l
pieces. None of it came into his possession (Pros Ex 9).

The plates were returned to the bank a few days after they were taken.
A bank employee testified that they appeared different in that they were
cut and torn on the edges (R 94). ‘ 4

Sometime after Miss Jahn saw the plates in the office, she saw the
accused take a sack from his of fice safe. He opened the sack and placed
some silver strips on his desk. The strips appeared to be the same size
as the one she saw being cut by Pfliegl (R 60, 65).

In February 1946 Alice Etzold acted as interpreter in the office of

the accused when he requested a goldsmith to make him some spurs from a
strip of silver which the goldsmith held in his hands (R 80). On another
occasion in February Miss Etzold acted as interpreter for the accused and
. a silversmith named Haller during a conversation relative to spurs (R 83).

In February or March 1946 the accused went to the shop of a silver- - .
smith, a lady in Regensburg with Marina Jahn as interpreter, and ardered
a bracelet made from a strip of silver 5 centimeters wide and 20 centimeters
long (R 61, 62, 114)s Xarina Jahn was with accused on a later date when
he picked up the bracelet from the shop (R 62). The silver which the ac- .
cused brought to the shop was tested at the shop and found to be pure silver
(R 116). Though he visited her shop several times, on two visits to the
.silversmith's shop of Maria lees, the accused brought a total of 8095 grams
-of gilver valued at 3 to 3% pfemigs per gram (R 116). In return for this
amount of silver, Maria lees delivered to the accused on 4 May 1946 a set
of coffee cups, a lighter, 6 wine beakers and a dozen each of knives, farks
and spoons (R 117). The accused first brought silver to the shop of Maria
lees 4 or 5 weeks prior to 4 May 1946 (R 119).
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In March 1946, the accused with Mre Seifert went to the shop of
Richard Pleyer, a goldsmith in Regensburg and asked Pleyer if he would be
able to make some silver things by order of Military Covernment for which
they have the silver in return. Pleyer said that he could (R 121). Pleyer
delivered several items to the accused in June ar July 1946 for which in
March and August 1946 the accused gave Pleyer pure silver plates, 20 centi-~
meters long, six to eight centimeters wide and three or four millimeters
thick (R 122, 125). Accused left 14,946 grams of silver with Pleyer, the
legal price of silver being 37 and 37 5/10 marks per kilogram (R 1233.

On 13 July 1946 Major Wilson W. Hitchcock became Director of Detach-
ment 355, and curing the last part of August or the first part of September -
he inspected the silver in the bank (R 140}. There were fifty-two sheets
(R 140). One edge of each sheet appeared to have been cut by hand snips
(R 140)., Major Wilson had the sheets taken from the bank and weighed, and
he found that they weighed 215 kilograms (R 141). He then returned them
to the bank (R 141)s He did not see the plates again until 22 November
1946 when thsy were turned over to Lieutenant Heveva, a Czech liaison of-
ficer, on request of the Munich Restitution Branch (R 142). The silver
was never turned over to German Property Control (R 144). .

Captain Ira R. Meyers examined the plates in the bank about October
3rd a 4th, 1946, in the course of an investigation (R 130). On counting
the sheets and measuring their lengths, he found there were 34 sheets

cm; 7 sheeta 84 cm; 2 sheets 74 cm; 2 Bheets 72 cm; 1 sheet 64 cm3 2
sheets 65 cmj 1 sheet 55% cm (R 131). The width of the sheets was not
measured (R 132)e On about the same date he advised the accused of his
rights under Article of War 24 and interrogated him (R 133). The accused
stated that the plates were taken into Property Control in August 1945

~ after having been furned over by a Field Artillery unit; that they were
taken to the Stadtkasse and storéd there; that in January 1946, after the
 bank manager complained that the plates were taking up too much room, they
were taken to his (accused's) office; that he personally cut strips from
the plates, distributed the strips among personnel of the detachment, then
caused the plates to be returned to the bank; that he cut the silver be-
‘cause "all the other .units had helped themselves to" it; and that he had
silver spurs and a cigarette case made from the strips he retained (R 133-
135). On 7 October 1946 the actused indicated that he desired to amend .
his statement (R 135)s After again being advised of his rights, he stated
that he had not done the cutting but had employed a German named Pfliegl’
.to do it and that about fifty or sixty pounds of metal was taken (R 136).
1(:;.1?.3 ’c;g the metal was given to Lisutenant Folman and three enlisted men.

There was sdmitted in evidence, after the defense withdrew its objec~
tion, a copy of a document which was identified as part of the records of
the Property Control Office (R €3, Pros Ex 12). The document refers to .
silver bullion located at Stadtkasse Waldmunchen, property of Rosenthal -
Radio Parts, Wassersuppen, and contains entries indicating that the silver
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was taken over and receipt acknowledged by "the Vr. Havelks Otto. Civ..
Off. of the Czechoslovakia Mission for Restitution® on 27 November 1947
by authority of letter "dated 22 November 1946 CliGB, Economic Division,
APO 170.% ,

In connedtion with the relatlon of accused and Lieutenant Conover
to the silver, Captain Hudson (accused's predecesscr as Director) testi-
fied that Conover was Property Control Officer from the time he made the
initial assignments, which was a few days after they reached Waldmunchen
(Pros Bx 7). Conover testified that he, as Property Control Officer,
had immediate custody of the property under direction of his superiors and
had control of it for his commanding officer; that the usual chain cf com—
mand applied and that he received instructions concerning the property
from his commanding officer (Pros Ex 8). There was introduced in evidence,
on cross-examination of a prosecution's witness, a memorandum, dated 7
Decenber 1945, from the Director, Office of Kilitary Government for Baveria,
to Directors, All Military Government Detachments, Eastern Militery District,
subject: "Reorganization of Property Comtrol Officers at the Regierungsbezirk
level,®" which provided, in substance, that all Regierungsbezirk Property
‘Control Officers will be transferred, effective 15 December 1945, to the
Office of Millitary Government for Bavaria. and that Regierungsbezirk Command-
ers are relieved of responsibility in Property Control matters (R 151, Def
Ex C).  Lieutenant Colonel George D. Hastings, who, as a Regierungsbezirk
-.Directar, was accused's commanding officer (accused commanded a Kreis De-
tachment, a lower level of command than a Regierungsbezirk Office), testi-
fied that a Directar of Detachment was, at the time herein involved, held
responsible for everything functional and administrative, but that between
1 February and 30 Juns 1946, functional control for Property Control was
. withdrawn from the detachments and placed In decentralized sub-district
Property Control. Prior to the transfer, the Property Control officer of
a Kreis Detachment was a staff officer on the Director's staff (R 155).

Miss Jahn stated on cross-examimation that she was discharged by ac-—
cused because her father was a German; that accused later instructed her
to go to the Russian zone; that, when she protested, he told bher to go to
the British zone and not to return to the American zonej that he gave her

"a letter (Pros Ex 11) to assist her in crossing the boarder (R 65-70).
Herr Pfliegl admitted on cross-examination that, in substance, he had te-
longed to Nazi organizations (R 107)

R

6. Evidence for theadefgnaes '

~

The nccused made an unsworn statement, as followss

“If it please the court, I have elected to make an
unsworn statement for the very good reason that I have no
desire to implicate anybody else in this case; it has been

"my desire ever since it started a long time ago. - I know that
silver was taken from the Sparkasse. I wish the court to know



vt

_‘after afraignment, the defense moved that the proceedings be discontinued

(20)

thet I was never the Property Control Officer in that

" landkreis; I never had any control over that silver.

. I had nothing to do with it. It was not I who placed

- it in the vault at the time it was discovered; it
surely was not I.who took it out. ' A small emount of -
that silver was given to me. It was given to me as a
present. I didn't question that because while I was on
my tour of duty in Waldmunchen it was my knowledge that
"troops had access to that silver and had things made of
it. Furthermore, while I was absent on leave from '

. October to December = I learned later —'a bill was
presented to the Regierungsbezirk commander by the :
tactical troops in Waldmunchen for insignia that had been

" made from the silver. The bill was spproved and the Ger-
man economy was ordered to pay that bill, I do admit I
gave silver to the two jewelers who testified in here,
However, I wish to point this out: Landkreis Waldmunchen
is on theé Czechoslovakian border. I had a great deal of
oppartunity to deal with Czechoslovakian officials on a
hundred and one different matters. The Czech officials
_were always extremely kind to me, and on some occasions

./ gave me presents. They gave me an opportunity to purchase

- 8ilver from Czechoslovakia. I don't believe, gentlemen —

- 1 know = that I am not guilty of this crime of embezzlement.
If T am guilty of anything, I am absolutely guilty of having

- received a small quantity of silver from my friends.® (R -
167-168). IR S s

No other evidence was p'esen't',ed; by the _defense._:'_ :

7. Prior to arraignment, the defense counsel stated that, "this .
has nothing to do with Colonel Darling's qualifications as lsw member,"

" then challenged "Colonel Darling for cause, as law member but not as .

president." because he was not a member of the Judge Advocate General's '

" Department (referring to Article of War 8), whereas a member of that
. Department (Lt Col Larian Beatty) had been detailed as defense counsel

A

by the order appointing the court and was present in the courtroom (R
11, 12). The challenge was overruled by the court (R 14), whereupon,

.. on jurisdictional grounds, giving ‘substantially the same reason as that

T

A . Who shall be an officer of the Juige Advocate Gereralls

A';,i_;v?;s;;;,e‘di in suppart of the challenge (R'17). This motion was overruled-

_Article of War 8 provides in pertinent part as followss .
... "Ths guthority appointing a gemeral court-amartial

~* #hall detail as one of the members thersof a law member

e



(21)

Department, except that when an officer of that :
. department is not available for the purpose the
appointing authority shall detail instead an officer
- ofisome other branch of the service selected by the
. appointing authority as specially qualified to per-
. form the dutles of law member. % # #,% ‘

"L similar question arose in CM 231963, , Hatteberg (18 BR'349), where
two members of the court were members of the Judge &dvocate General's
Department but neither of them was designated as law member. The Judge
ddvocate Gereral, in an approved opinion, stated, "it appears that the
word 'available' (see A¥ 8) imports not only the narrow concept of physi-
cal accessibility but also the broader concept of discretion in the .
determination of the suitability of the person or thing desired.® There
. mas cited a previous opinion of this office {CM 209988, Cromwell, 9 BR
169), which held, in substance, that the discretion lodged in the appoint-
‘ing autharity in appointing an officer other than a member of the Judge- ’
" Advocate General's Department as law member of & court is conclusive upon
the question of availability. Accordingly, it was held in the Hatteberg
case (supra), that the failure to designate a member of the Judge Advocate-
Gereral's Department as law member of the court was not, in itself, fatal
“errore The principle of the Cromvell and Hatteberg decisions is -applicable
to this case. As the designation of Colonel Darling as law member of the
court was conclusive upon the question of his availability, and as Colonel -
Darling's competency and qualifications were not otherwise questioned, the-
action of the court in overruling the challenge was proper. On the same
basis, it may not be sald that the court was improperly constituted and
- without “Jurisdiction. :

. It should be cbserved, arguendo, that there is not a substantial show-
ing of record or otherwise that Colonel Darling was not fully qualified to
perform the duties of law member, Further, the appointment of an officer .
of the Judge Advooate Cemral's Department as defense counsel, instead of
as law member, may, in a case of this nature, reasonably be.considered a

. wise exercise of discretion by the appointing authority and a concession
in the benefit of the accused,

Sl 8. v With reference t0 the objection of the defense to the jurisdic-
. -tion of the court because of an alleged failure to c0mp1y with the provisions

" of the second paragraph 6f Article of War 70 as to the investigation of

.. charges (see par 3, supra), The Judge Advocate General has repeatedly held :
. "that the mentioned provisions are directory in effect and that non-¢ompMante
‘therewith does not affect the jurisdiction of a general court-martial (C]l
. 209477, Floyd, 17 BR 149, 153; CM 280385, Warnock, 17 BR (ETO) 163; CM

1'287834, Hawkins, 13 BR (ETO) 57; CM 322052, Shamel; CM 307119, Fabbricatore, -
60 BR 265 The defense referred to the case of Hicks v. Hiatt (64 Fed Supp
238) in support of its motion. Assuming but not conceding that there is . -
- " some analogy between that case and this on the question of adequacy of
" Investigation, the Hiatt case is nort considered controlling because (1)
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the issue before the court became moot before a decision was rendered (see
footnote following the opinion) and, for that reason, the opindon is dicta;
and (2) the opinion is based on the doctrine that a totality of errors was
of such effect as to deprive the accused of a fair trial. In the absence
of a directly adverse decision by an apmropriate Federal court, the Board
of Review is impelled to follow the precedents of this office. The Board
therefore concludes that the court properly overruled the objection of the
defense to the jurisdiction of the court.

The function of the Board of Review in a case of this nature is to
consider the legal sufficiency of the recard of trial upon which the sen-
tence is based (AW 50%). As indicated in CM 323486, Ruckman, the inves— .
tigation under Article of War.70 is an administrative procedure” for the
benefit of the appointing and referring authority, and it has been stated
that the report of investigation, being an extraneous matter of procedure,
is not, on its face, a part of the record of trial within the msaning of -
Article of War 503, It may therefore be considered that it is not the
function of the Board of Review to consider the conduct of the pre~trial
investigation. It is, however, conceivsble, that an exception to this
principle might be made should it appear that the conduct of the inves—
tigation in some way adversely affected the accused's rights at the trial
proper. We find no intimation of such causal connection in this case,
nor is it claimed by the defense. Therefore, even if trus, the bases of
accused's complaints as to the conduct of the investigation constitutes,

8o far as the trial is concerned, injuris sine damno, a technical wrong
that did him no harm (cf Cd 229477, Floyd, 17 BR 149, 156). We have,
notwithstanding, examined the report of investigation and associated . .
‘papers and the testimony of record and believe that there was substantial
compliance with the provisions of Article of War 70 and peragraph 35a,
Manual for Courts-Martial. There is no showing that the investigating -
officer was prejudiced against the accused or that he did not properly -
exercise the wide discretion lodged in him in the conduct of the inves~
tigation. That he had knowledge of the subject matters of the Articke
of War 70 investigation by reason of his prior informal investigation -
does not in itself impute partiality but is consistent with a desire on the -
part of the responsible authorities to assure thoroughness in the investi~:
gation. The accused's claim that certaln officers were requested by him
was directly denied by the-investigation officer and is not .otherwise . ..
borne out by the record, and, in any event, there is no showing that they
were reasonably available or that their testimony was material or non-
"cumulatives It is significant that the testimony of none of the officers -
mentioned was presented to the court by the defense by deposition or

- otherwise and that the record as a whole indicates that the testimony -

of none except Lieutenant Conover, whose deposition was introduced by

the prosecution, was material. It is also significant that it does not
appear that the accused expressed any complaint at the time of the.

investigation as to its adequacy. We consider the investigation fair *
and adequate under the circumstances. . . Co
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9+ The evidence shows, in substance, that about 4 January 1946 the °
accused assumed command of the Military Goverrment Detachment located at
Waldmunchen, Germany. There had previously been tasken imto custody by
the detachment a quantity of metal and in August 1945 this metal, con~.
sisting of fifty-two plates ranging in length from ninety-nine centimeters
to thirty-three centimeters, was placed for safekeeping in the safe cr
vault of the Waldmunchen Stadtkasse or bank. Although the particular
metal was never analyzed, there is no doubt that it was silver. It was
referred to ag silver by all of the witnesses who saw it, the sccused ad-
mitted it was silver, the officisl notices and correspondence concerning
it described it as silver, and there 1s no suggestion of record that it
was anything but silver. Captain John E. Hudson, the then commanding
officer or director of the detachment, notified higher military author-

- ity that the silver had been taken into custody and requested instructions
as to 1ts disposition, and Lieutenant Conover, the Property Control Officer
of the Detachment, executed a Notice of Custody and Property Control Record

. and, further, as Acting Director, notified the Burgermeister of Waldmunchen
that: the Burgermeister was appointed custodian. The official notlces and
correspondence concerning the silver described it as the property of

- Rosenthal Radio Parts Factory, Wassersuppen, Czechoslovakia. It may be

inferred that when the accused became commanding officer of the Detachment

he had access: to the files pertaihing to the silver and had knowledge of
its location,:-1ts. supposed ownership and its status as being under military

goverment. control. : - A A

, During the latter part of January 1946 the silver plates were taken
.* from the bank t¢ accused's headquarters. It is not entirely clear whether
. this was done at accused's express direction, but the evidence is con-
clusive that accused caused or participated in causing a considerable

. quantity of the silver to be cut fram the plates., The evidence, aliunde
accused's extra-judicial statement, does not positively establish the
' quantity taken, but accused, in the mentioned statement, admitted taking
fifty or sixty pounds, that is, twenty-two to twenty-seven kilograms, -
‘which, at a value of thirty-seven marks per kilogram, would have a total - -

" . 'dollar value of $81.40 to $99.90. There is some evidence, based on the

difference between the estimated weight of the silver when deposited in’

.~ the bank and the weight found during Major Hitchcock's investigation,.

" which would justify the cowrt in finding that one hundred fifteen kilo-

' grams were taken, Any variance of proof in this reespect does not affect
the sentence, as in either case the total involved is in excess of $50.00.
Whether all the silver was used by accused for his personal benefit, as

- may be inferred from the evidence, ‘«r whetheér a substantial part of it was
© - distributed by him to personnel of his organisation, as was claimed by
" . -accused but is not otherwise shown, is immaterial (22 C.J. 427=429; CK .

- ' 237265, Fowler, 23 BR 349). ~ . oo
. Stress was laid by the defense on the contention that Iieutensmt .~

Conover, as Property Control Officer, was entrusted with the silver and .
had control over it, that the accused had no responsidility toward or .-

[
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control over it as trustee or fiduciary, and that, therefore, the accused's
offense, if any, did not constitute embezzlement. As to this question,
consideration will be given not only to the evidence adduced at the trial
but also to the provisions of the Handbook for Military Govermment in
Germany and Revision thereof dated 20 December 1944, and the supplementing
Financial and Property Control Technical Manual. Both publications were
issued by Supreme Headquarters, Allied Expeditionary Force, and, therefare, -
are the subject of judicial notice under the provisions of paragraph 125,
M¥anual for Courts-Martial 1928. The pertinent provisions' of the mentioned
Technical Manual, under heading "Cenersal Plan," state, in substance, that

a Property Control Officer (hereafter referred to as P.C.0.) is a specialist
Military Government Officer whose dutles are solely those of Property Con-
trol; that P.C.0.'s exercise advisory and local functions in connection

with property control; that as soon as possible P,C.0.'s will be assigned

to take over all local property control functions exercised by Military
Government Officers in the initial period; that for functional guidance

the technical chain of communication will operate but military command
channels will be employed where specific responsibilities are imposed on
military commanders in matters which affect the property control function

as for the transmission of definite orders. Under heading of "Organizational
and Operational Duties of P.C.0.'s," tle technical manual prescribes that . - -
P.C.0.'s will act in a staff capacity to the military commanders of the

area on all matters concerning the property control function and will con—~
fer with the Military Government Officers in his area and offer his advice
and consultation in matters relating to property control. Section 365 of
the Handbook (supra) provides that control of property by ¥ilitary Govern-
ment will be organized by specialist Property Control Officers.

Embezzlement is the fraudulemt appropriation of property by a person
to whom it has been entrusted or into whose hands it has lawfully come.
Although it is not required in embezzlement that the accused have posses-—
sion of the property, it is necessary that he have control or care of it

. (koore v. U, S. 160 U.S. 268; Grin v. Shine, 187 U.S. 196, par 149h, MCM
19283 CM 262750, Splain, 4 BR (ETO) 197). , :

There is not in this record any clear showing that the accused had
care or control of the silver. Instead, it appears that he had nothing
whatsoever to do with the original acquisition of the silver and that

. Lieutenant Conover, as Property Control Officer, executed the required
notices when 1t was taken under property control. Nor does it appear
that the accused at any time thereafter, until the date of the alleged
offense, exercised or purported to exercise any control over it. The
testimony of the witnesses as to accused's responsibility as detachment
commander with respect to the silver is ambiguous, largely hearsay, and
of 1little mrobative value. The provisions of the Handbook For Military
Goverrment snd the Financial and Property Comtrol Technical Manual are
somewhat more revealing. It appears therefrom that the Property Control
Officer was a functional specialist who, although he occupied a staff
position, organized and took over all property control functions and



(25)

operated through a technical chain of communications instead of through
ordinary command channels, . The Handbook and Technical Manual are not
-explicit as to a Detachment Commander's control over and responsibility
toward property after it is taken under Property Comtrol but it may be
gathered that it was not functional in nature and was wholly indirect,
incidental to and limited by his general administrative and disciplinary
Jurisdiction over the Property Control Officer. As we perceive it, the
accused's status with respect to the silver-was somewhat analogous to that
of a commanding officer to funds entrusted to a finance officer on his
staff. We do not believe that the stewardship, trusteeship, fiduciary
relationship, or care and control requisite to embezzlement may properly
"be predicated on the somewhat tenuous connection here shown between the
accused, as commanding'officer, and the silver under the immediate super-
vision of Iieutenant Conover, his subordinate staff officer. Aduittedly,
stewardship or care and control over property of the nature of that here-
in involved might arise, in the absence of other circumstances, by virtue
of the accused's office and position, but this becomes highly doubtful,
in the absence of other evidence, in view of the interjection of the
" Property Control Officer's functions and even more doubtful in the light
of the responsibility and custodianship expressly lodged in the Director
of the Stadtkasse and the Burgermeister of Waldmunchen. We conclude,
therefore, that the evidence is insufficient to establish that the accused
was entrusted with the silver or had any appreciable degree of responsi-
bility, care, or comtrol over it. We may surmise that the stewardship
requisite to embezzlement existed, but we do not find that it was proved
by convincing evidence. Instead, the evidence of stewardship is nebulous

and any conclusions based on it would be entirely conjectural. It follows

that the accused is not, on the evidence of record, guilty of embezzlement. i

The record does, however, contain ample evidence to show that after
the accused had gained, in a manner not sufficiently established, posses-
sion of the silver, he fraudulently converted it to his own use, ::Notwith-
standing how the accused acquired the property, his exercise of dominion
over it by wrongfully applying it to his own use was wholly inconsistent
with his duties as an officer and was adversc to the interests of the . ~
owner and the government and, therefore, constituted conduct to the
prejudice of good order and military discipline under the 96th Article
of War, an offense lesser to and included in the charge of embezzlement
(CM 204829, Burroughs, 8 BR 119; CM 145164, Hunter, Sec 451 (21) Dig Op
JAG 191203 CM 145710, Schwarz). (Also see CM 252620, Watterson, 34 BR
95, 102, 3 Bull JAG 346, holding that in unlawful conversion it is im~
material whether the converier acquired possession of the property by
trespass or otherwise.) , . . )

It was contended by the defense that ownership of the silver was
not proved as being in the Rosenthal Radio Parts Company. There is
some authority to the effect that a charge of conversion does not re-
quire an allegation of ownership (CM 246616, Holdstock, 30 BR 121, 132),
but, in any case, it is well established that in embezzlement cases a
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mere erroneous legal conclusion on the part of the pleader as to the owner-.
ship of the property will not constitute fatal error where accused is not
misled thereby, his defense is not hampered and he is fully apprised by
the language of the specification of the of fense intended to be charged
(CH 276298, McNeil, 48 BR 287, 299; CM 293993, Thurber, 9 BR (ETO) 319,
327). That rule is applicable as well to conversion as to embezzlement.
The accused in this case undoubtedly knew, by virtue of his position-and
sccess to the files, that the silver was consistently described as that
of the Rosenthal Radio Parts Company. BKe can hardly claim that he was
misled or that his defense was hampered by reason of the allegation of
ownerships N .

10, Dismissal and confinement for three years is authorized on con-
viction of an officer under Article of War 96. However, confinement in a
Federal penitentiary or reformatory is not authorized on conviction of
fraudulent conversion (CM 218166, Hosler, 11 BR 393, 394).

11, The recards of the Army disclose that the accused was born 24
July 1915 at Cincinnati, Ohio. After being graduated from high school he
attended Williams College, University of Cincinnati, and London University
for a total period of two and one-half years and was later employed as an
actor. He was inducted into service on 26 December 1342, and, on 14 Septem-
. ber 1943, was appointed and entered into active duty as a second lieutenant,
Army of the United States. His efficiency reparts from 1 July 1945 to 31
December 1946 show two adjeclival ratings of superior amd cne of excellent.

12. Consideration has been given to the brief and oral arguments
submitted by ¥r. leonard H. Freiberg and Mr, #1liam H. Mandell, attorneys
for accused. g '

13. The cowrt was legally constituted and had jurisdiction over the
accused and of the offense. No errors or irregularities injuriously af-
fecting the substantial rights of the accused were committed during the

. trial. For the reasons stated, the Board of Review is of the opinion that
the record of trial is legally sufficient to support only so much of the
findings of guilty of the Charge and Specification as include findings of

© guilty of fraudulent conversion to accused's own use, at the time and of
the property alleged, in violation of the 96th Article of War, and legal-
ly sufficient to support only so much of the semtence as provides for
dismissal, total forfeitures, and confinement at hard labor for three
years at a place other than a Federal penitentiary or reformatory.

» Judge Advocate

s Judge Advocate .

(Dissent) . , Judge Advocate
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missal, total forfeitures and

confinement for three (3) years

Captain FREIERIC HENRY
(0-1648618), Signal
Corps

DISSENTING OPINION by
LYNCH, Judge Advocate

l. I concur in the statement vof facts in this case as set forth in
the majority opinion and also concur in the conclusion that the evidence,
in this case is not legally sufficient to sustain a finding of guilty of
embezzlement., I dissent to the proposition that fraudulent conversion
1s a lesser included offense of embezzlement and 4 fortiori, I am of the
opinion that the record of trial may not support a finding of guilty of
_fraudulent conversion and does not support the sentence.

2. I am gware that in G 204829, Burroughs, 8 BR 120, the Board in
effect held that fraudulent conversion is a lesser included offense of
enbezzlement. However, in view of the reasoning in the White case (CM
318490), the Burroughs case is no longer controlling.

In the Fhite: case an accused tried for larceny was convicted of
misappropriation. The Board stated. ‘ A

"In misappropriation, the devotion to an unauthorized
purpose, it is immaterial whether the initlal taking is by
trespass or not, or that there be any taking at all. Thus
all ‘types of misappropriation can not be included in larceny,
since misappropriation may involve wrongful dealings with
property which are in no way connected with larceny." :

Thus, to constitute a lesser included offense the lesser.offense may not.
‘include elements not contained in the offense charged.

Conversion has been defined as follovs:
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" mpAn unauthorized essumption and exercise of the right
of ownership over goods or personal chattels belonging to
another, to the alteration of their condition or the ex—
clusion of the owner's rights. % % #." :

¥ % %

n) direction conversion takes place when a person
actually appropriates the property of another to his omn
beneficial use and enjoyment, or to that of a third person,
or destroys it, or alters its nature; # % %" (Black's Law
Dictionary, Third Edition}.

And it has been stated that:

"Although an actual, forcible dispossession or manual taking
of personal property need not exist to constitute an act of the
‘defendant a conversion, a comnversion generally consists of a
wrongful, tortious, or unlawful taking of property from the pos-—
session of another by fratd, duress, trespass, theft, or force,
and without his consent or approbation, either express or
implied" (53 Am Jur €23, 824 and cited cases). :

Therefore, a conversion way consist simply of an unlawful taking of prop-
erty from the possession of another by trespass. A conversion in this
latter sense is not an element included within the offense of embezzle-
ment, and since the general term conversion does not exclude an unlawful
taking by trespass conversion is. not a lesser included offense of embez-
zlement within the rule enunciated in the White cezse. All types of
conversion can not be included in embezzlement, since conversion may

involve wrongful takings of property which are in no way comnected with -
embezzlement., . )

The conclusion that, since the words "fraudulently convert to his
own use® are included in the embezzlement specification, the offense
connoted by those words is lesser included in the offense charged, is
without merit. The words and the acts which they described are further
qualified and limited in the embezzlement specification by the words
"entrusted to him." These words of limitation exclude a conversion
consisting of trespass. The finding which the majority opinion holds
is supported by the recard of trial does not include these words of
limitations In effect it is held that an offense of wider latitude than

that alleged is supported by the record of trial, I cannot concur in
this result. , )

For the reasons stated it is my opinion that,vthe record of trial is
not legally sufficient to support the findings and sentence. S

'[ J ___s Judge Advocate
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JAGO, Dept. of the A.rw, Washing’oon 25, D. C.
'TO: The Secretary of the Army '

1, Pursuant to Executive Order No. 9556, dated 26 May 1945, there
are transmitted herewith far your action the record of trial, the majar-
ity opinion of the Board of Review and the dissenting opinion of one
member, in the case of Captain Frederic Hemry (0-1648618), Signal Corps.

2, Upon trial by general cowt-martial this officer was found
gullty of embezzlement of one hundred fifteenkilograms of silver bullion
of the value of over fifty dollard ($50.00), moperty of Rosenthal Radio
Parts Factory, entrusted to him by the United States Government by virtue
of his position as a Military Government Officer, in vioclation of Article
of War 93, No evidence of previous convictions was introduced, He was
sentenced to be dismissed the service, to farfeit all pay and allowances
due or to become due, and to be corfined at hard labor for three years,
The reviewling authority approved the gsentence and forwarded the record of
trial for action under Article of War 48,

3¢ A summary of the evidence may be found in the accompanying opin-

o ion of the Board of Review. All the members of the Board of Heview ars

of the opinion that the record of trial is legally insufficient to sup~
port findings of guilty of embezzlement because the fiduciary relationship
or care and control requisite to that offense is not proved by convincing
evidence., The majarity members are, however, of the opinicn that the
record of trial is legally sufficient to suppart so much of the findings
of guilty as involve findings that the accused did, on the date alleged,
fraudulently convert the property to his omn use, in vioclation of Article
of War 96 The dissenting member is of the opinion that fraudulent con-
version in violation of Article of War 96 is not a lesser included offense
of ‘embezzlement under Article of War 93, It is my opinion that fraudulént
conversion in violation of Article of War 96 is a lesser included offense
of embegzlerent under Article of War 93, and I concur in the majoarity
opinion of the Board of Review that the record of trial is legally suf-
ficient to support only findings of guilty of fraudulent conversion in
violation of Article of War 96 and legally sufficient to suppart the
sentence and warrant confirmation thereof,

About 4 January 1946 the accused assumed command of the Military
Government Detachment at Weldmunchen, Germanye. There had previously been
taken into custody by the detachment fifty-two plates of silver. A record
was made reciting that the silver belonged to the Rosenthal Radio Parts
Companys The plates were placed for safekeeping in the safe ar vault of
the Waldmunchen Stadtkasse «a bank. The Property Control Officer of the
detachment executed the required notices incident to the taking of prop-
erty under Military Government Property Control and the Burgermeister of
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Waldmunchen was notified that he was appointed custodian. In January
1946, after the accused assumed command, the plates were taken from the
bank .to accused's headquarters, where accused, with others, caused strips
tp.be cut, from each plate, thereby obtaining, according to his admission,
~~fifty to sixty pounds of silver or, according to-other evidence, one
hundred fifteen kilogramse The total value of the silver taken was in
excess of fifty dollars ($50.00). The plates were returned to the bank
after the strips were cut off, Accused claimed that part of the silver
cut from the plates was distributed to certain members of his detachment,
but there is other evidence from which it may be inferred that a sub-
stantial part of the silver was manufactured into articles foar accused's
personal use., In connection with accused's alleged fiduciary relation-
ship to the silver, the evidence indicates that the Property Control
COfficer was the actual fiduciary or was primarily responsible for care
and comtrol of the property, with custody lodged in German civilians,
and that accused's only connection with the silver was by virtue of his
administrative and disciplinary juwrisdiction over the Property Control
Officers There is no evidence that accused had anything to do.with the
property prior to commission of the offense.

4e The records of the Army disclose that the accused was born 24
July 1915 at Cincinnatl, Ohics After being graduated from high school,
he attended Williams College, University of Cincinnati, and London Uni-"
versity for a total period of two and one~half years and was later
employed as an actoer. He was inducted into service on 26 December 1942,
and, on 14 September 1943, was appointed and entered upon active duty as
a second lieutenant, Army of the United States. His efficiency reports
from 1 July 1945 to 31 December 1946 show two adjectival ratings of
superior and tne of excellent.

5¢ Consideration has been given to a brief submitted by Leonard He
Freiberg, Esqe., and William H; Mandell, Esq., attorneys for accused.

6. I recommend that only so much of the findings of guilty be ap-
proved as involve findings that the accused did, at the place and time
alleged, fraudulently convert to his own use the silver described,
property of another, of a value of over fifty dollars ($50.00), in
violation of Article of War 96, I further recommend that the sentence
be confirmed but, in view of accused's previous good record and the
modification of the findings, recommend that the period of confinement
be reduced to six months, with a United States disciplinary barracks
designated as the place of confinement, and that the sentence as thus
modified be carried into execution, -

7. Inclosed is a form of action designed to carry the foregoing

recommendation imto effect, should it meet ) th your approvale.

C¥ 324930 \
‘ S S N
2 Incls - THOMAS H. GREEN
1l = Recard of trial Yajor General .
_2 = Form of action ST The Judge Advocate General

( GoMO 93, (DA) 19 Dec 1947).

L e 1y
16 / %I%V%
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IEPARTMENT OF THE ARMI
In the O0ffice of The Judge Advocate General
Washington 25, D. C.

JAGH-CM 324937

UNITED STATES
Ve

Gefreiter HELMUT PEISKER (81-(}-
- 725202), and Obergefreiter WERNER

ANGERMANN (81-3-725152), both of .
. 9147th Quartermaster Service
Company (Cerman) Surrendered
Enemy Personnsl and Persons sub-
Ject to Military Law.

o r,-q

PORT OF LEGHORN

" Trial by G.C.M., convamd at’

Leghorn, Italy, 13 June 1947.
Both: - To pay fine of $250 and.
confinement for three (3) years
and to be further confined until
such fine is paid but for not
more than two (2) rs in ad-
dition to three (3) years ad-
Judged. . MTOUSA Disciplinary
Training Center. -

. HOLDING by the BOARD OF REVIEW -
* JOHNSON, ALFRED AND BRACK, Judge Advocates -

" 1." ‘The record of trial in the cass of the priaoners of war named
above has been examined by the Board of Review. :

2. " The sccused were tried jointly upon the follod.ng Charge :nd

‘Speciﬁ.ca'd.ons :

cxwma v:i.olation of the 91.th Article or War. .

Speciﬁ.eatiomln-In that Gefreiter Helmt Peiaker, and .
Obergefrelter Werner Angermann, both of the 9147
.. Quartermaster Service Company (German) Surrendered
. Enemy Personnel and persons subject to military law,

acting jointly and in pursuance of a common intent, .
did, at or near livorno, Italy, on orzabout 4 April

1947, knowingly and willfully apply to their own use

- and benefit one motor vehicle, of & value in excess
of fifty dollars ($50.00), property of the United o
States furnished and intendod for the military ser- )

" vVice thereof.
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Spod.ﬁcation 2: In that Gefreiter Helmit Poisker,
Obergefreiter Werner Angermann, both of the 9147th.
Quartermaster Service Company (German) Surrendered
Ensmy Personnel and persons subject to military law,
acting jointly and in pursuance of a common intent,

- ‘ did, at or near Livorno, Italy, on or about 4 April
194’7, feloniously take, steal, and carry away two,
fifty gallon drums, and fourteen, five gallon drums
of D.D. T. compound, and ten bard .of soap,.of &
total value in excess of fifty dollars ($50.00),
property of the United States furnished and’ intended
for the military service thereof.

Bach accused pleaded not gnilt,y to the Chargs and its Sped.ﬁcations. .
Each accused was found gulilty of Specification 1, guilty of Specifi-
" cation 2 Wexcept the words 'and ten bars of soap,'" and guilty of the
- Chargs. - Each accused was sentenced to pay to the United States a fine .
" ‘of $250, to be confined at hard labor for thres years, and to be further
confined at hard labor until payment of such fine, but for not more than
two years in addition to the three years thereinbefore adjudged. - The
- reviewing authority approved the sentence as to each accused, designated
MTOUSA Disciplinary Training Center as the place of confinement for each -
accused, and forwarded the record of trial for action pursuant to Article - .
of War 50k, Thereafter, by General Court-Martial Order Nusber. 72,.Head-
quarters Port of Leghorn, dated 2 October 1947 by stated authority of o
. WEUCOM Radlo SC 21278 dated 30 September 1947, the place of confinement
- for each accused was redosignated as 'EUCOH m.litary Prison, . nmmhein,
Gemany - . _
- 3. rho record of trial 13 legal]y snfﬁcient to snppoi‘t tha rindings _
‘of gailty as to each accused. The only question requiring discussion is

the legal sufficiency of the record of. tml to support the sentence as
+o each accused.

" 4. Each offense ot which the accused were found guilty was in vio-
s htion of Articlo of War 94 which provides as to punishment: '

u *.% sm1, -an convicﬁon themf, ‘be pmﬂ.lhcd by fine -
or imprisonment, or by such other punishment as a court-
- martial may adjndge, or by my or all of said penaltios.

Lrticlo of War 45 providaa: :

nE % % 'lhanonr the pnniahnent for a crimn or of.temo
mads punishable by these articles is left to the dis- -
cretion of the court-martial, the punishment shall not .
exceed such limit or limits as the Preaident nay fron
time to ttne pcrescribe * % *. .
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By Executive Order, reproduced in paragraph 101.9_, Manual for Courts-
Martial, 1928, the prescribed maximum punishment for each offense of
which the accused were found guilty is dishonorable discharge, for-
feiture of all pay and allowances due or to become dus, and confine-

ment at hard labor for nmot to exceed five years. Such limitation on
punishment is applicable *in cases of enlisted men only* (par. 104a,

MCM, 1928). Thus it would appear that as to any person subject to
military law, other than an enlisted man or other person who must, by
law, be accorded the same treatment as enlisted men, a fine is & proper

. and lawful form of punishment for the offenses in question. It seems
equally apparent that in view of the limitations expressed in paragraph
104e, Manual for Courts-Martial, 1928, as to an enlisted man, or as to
any other person subject to military law who must by law be accorded
the same treatment as enlisted men, a fine is not a lawful form of
punishment for such offenses (SPJGN 1945/7910, 4 Bull JAG 383).

“thms becomes necessary to determine the legal individual status of each

- "accused with respect to proper application of the legal maﬁmm punish- '
- ment authoriged by hw &8 to each. .

5. Tha accused wers cha.rged and arra.igned as "Surrendcrcd Enam;y
Personnel.® Thay entered no spscial plea nor did they otherwise question
this announced, status, and there is nothing in the record of trial from °
. which we may draw any conclusion that the accused had any other ﬂatus ’

"‘f-. than that of 'Surrendared Enemy Persomnsi.®

: However, we have not only ths right, btut the dut.y, to take
Judicial knowledge of the acts, directives, and declarations of the
Secretary of War. On 10 February 1947 the Secretary of War addressed
a letter to the Secretary of State (WDGPA/2089) in which he said.

"I refer to your letter of 13 November 1946, SPD
740.0014 EW/9-626, in which you inclosed a copy of &
letter from Judge Max Huber, Acting President of the
International Committee of the Red Cross, concerning
the applicability of the provisions of the Geneva Con-
vention to a special category of military detainees .
who are generally termed 'Surrendersed Enemy Personnal' '

. or 'DLsamad Enemr Fbrces. . S . .

- #Tt is the view of the War Depa.r'tment that the pro- o
visions of the Geneva Convention apply to those categories
of persons named above, they being entitled to the status ’

_ of prisoners of war, because they elther acquired such
- gtatus prior to general surrender or were accorded ‘such
. . status at a later date. Further, it is the view of the -
Department that all civilian internees held in the United _
States custody for reasons other than war. crimes or siinilar
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. offenses, are also entitled to the protection of that
: Convention. . .

WYou may- be assured that the report of the Inter-
pational Committee of the Red Cross is being brought to
the attention of the commanders concerned for remedial
action and that all enemy military personnel presently

Reld will be treated in accordance with the provisions
of the convention® (Emphasis supplied). . ‘ A
¥e mist necessarily conclude that such declaration is determinative of

‘the status of accused as "prisoners of war® at least from and after the
date it was made. ' : . . ) S

S Lr’dclq 46 of the Geneva Convention provides, :ln‘part:

* ' wPunishments other than those provided for the same acts
"~ for soldiers of the national armies may not be imposed
-upon prisonsrs of war by the military suthorities and - _
‘courts of the detaining Power® (TM 27-251, 7 Jan 44, p. 93)e
- . An examination of the original French text of the Article in question
. .shows the word "militaires® which means *military men; soldiers® (TM 30-
253), and has been translated as ®soldiers® in the official English
~translation (4 Malloy, 5224, 5237) carrying with it its generic sense.
Thue it might possibly be argusd that since an officer is a soldler, in
. ths Army of the United States, and since an officer may be punished by
& fine for a violation of the 94th Article of War, then an enlisted pri-
"soner of war may be punished by & fine for the commission of the same
_ offenss. However, we are of the opinion that a proper interpretation
. of the first paragraph of Article 46, supra, demands that the word
. ®soldiers® be itaken to means soldiers of like rank. This latter con- -
“cept is strengthened by the context of the second paragraph of Article
46, which states: el ;

~ "Rank being identical, officers, non-commi ssioned officers e

or .soldlers /In the official French text the word is *soldati . .
~.”and is-more properly translated in this case as 'private . ‘

“soldier' (TU 30-253)/ who' are mrisoners of war undergoing

‘& disciplinary punishment, shall not be subject to less -

favorable treatment than that provided in the armies of the

. detaining Power with regard to the same punisbment® (TM 27-

.~ 251, 7 Jan 44, P. 93). IR o

-
7

Ihile this f:foﬁaloh doéa noi aﬁend; the ﬁrst paragra. 'h. i riicle,
- i ph of the Article,
. -aince 1% spplies only to punitive disciplinary treatment whereas the.

- ﬁrsf. paragraph is in reference to judicial punishment to be prescribed,
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it is clearly indicative of the tenor of the entire convention to the
.effect that & prisoner of war shall, as limited by that convention,
be accorded the same treatment by the detaining Powsr as it would ac-
~eord to a soldier of its own service who holds the same or comparablo
. ranke. o .
We are therefors of the opinion that the provisions of para-

_ graph 104¢ of the Manual for Courts-Martial, 1928, above noted as

respecting the maximum.authorized penalties for the offenses here in' -
question, are applicable to each of the accused, and that so much of
thelr sentences as provides for fines, and for confinement at hard
labor in event of nun-payment thereof, are illegal. -

6. For the reasons stated the Board of Review holds the record ,
of trial, as to each accused, legally sufficient te support the findings
. of guilty and legally sufficient to support only se much of the sen—
tence as providas for oonﬁnemnﬂt hard labor for a per.lod of three
years.
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JAGN-CH 324937 1st Ind 14 %5V 188
JAGO, Dept. of the Army, Washington 25, D. C.
' T0: Commanding Gensral, Port of Leghorn, APO 512, c¢/o Post-
master, New York, N. Y.

1. In the case of Gefreiter Helmut Peisker (81-3-725202), and
Qbergefreiter Werner Angermann (81-G-725152), both of 9147th Quarter-
master Service Company (German) Surrendered Enemy Personnel and Per-
sons subject to Military Law, I concur in the foregoing holding by
the Board of Raview and récommend that only so much of the sentences
be approved as involves in each case confinement at hard labor for
three years. Upon taking such action you Iill have authorlty to or-
der the execution of the sentences.

2. Yhen copies of the published order in this case are for-
warded to this office they should be accompanied by the foregoing
holding and this indorsemsnt. For convenience:of reference and to
facilitate attaching copies of the published. order to ths record in
this case, please place the file number of the record in brackets
at the end of the published order a3 follows:

(Cx 324937).

1 Incl HUBERT D. HOOVER
Record of trial Brigadier General, United States Army
Acting The Judge Advocate General
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. TEPARTMENT CF THE ARb.~ (37)
In the O_ffice of The Judge Advocate General :
. ' Washington 25, D. C.

£y 0CT 7 1947
:JAGQ - cu 324945
UNITED sr.n'xs ) FOURTHAIRFORCE -
)
Ve Trial by G.C.M., convened -
Corporal JOHN 7. MOORE at Hamilton Field, Cali- - -
(RA 35526502), Squadron fornia, 29 July 1947, Dis- . -
C, 401st Army Air Forces . ) honorable discharge and
Base Unit, Hamilton Fiold, ) - confinement for five (5)
California, ; years. Disciplinary Bap-
racks, o
HOIDING by the BOARD OF REVIEW T

~ JOHNSON, SCHENKEN and KANE, Judge Advocates -

" 1o . The fecoid' of trial im the case of the soldier named above has . E

been examined by the Board of Review and the Board submits thil, its
holding, to Tha Jndgs Advocato Genoral. _

fications:. ‘
CHARGE Viohtion of Article of War 93. _ ‘ '
Spocification 1: Tn that, Corporal John T Moorc, Squad.rcn "C"

4018t Army Air Forces Base Unit, Hamiltom Field, California S
'.did, at Company "A", 856th Engineer Aviation Battalien, Manila,

e,
——
[

le

(o)

2., The accused was tried upon tho rollwing chargo and Spoci-

* Philippine Islands, on or about 15 September 1945, felonioully '

takes, steal and carry away Unitsd.States Postal Money Orders .
#64403, 64404y 64405, 64406, 64407, 64408, 64409, and 64410, -
datad 10 August 1945, in the gmm of One Hundred Dollars -

- ($100,00) each, drawmn on San Francisco, United States Army =
Postal Service, A.P.O. 75 Branch, Califormia, and United
States Postal ¥oney Orders #15079 and 15080, dated 5-

September 1945, in the sum of One Hundred Dellars (smo.oo)

each, drawn on Samn Francisce, United States Army Postal .

Service, A.P,0. 358 Branch, California, of the total value | -

" of One Thousand Dollars. (51000.00) s the property of Privato
Firyt Class Floyd Cartar. ' ,

Specirication 2:. In that Corporal John ’1‘. Moaro, Squadron ”C" '
o - 401st Army Air Forces Base Unit, Hamilton Field, Calitornia, o
- did, at Manila, Philippine Islands, on or about 15 September .

1945, with intant to. defraud, ralso:w make m 1’ca ontirﬂ;r ot

C 3504 SIV O
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the endorsement of Private First Class Floyd Carter to that
certain United States Postal Money Order #64403, dated 10
August 1945, in the amount of One Hundred Dollars ($100,00),
drawn to the order of Private First Class Floyd Carter, and
payable at San Francisco, United States Army Postal Service, -
A.P.0. Branch 75, California, said endorsement being in words
and figures, to wit, "Pfc Flory Carter", and by means thereof
did fraudulently obtain from the .United States Postal Service

' the sum of One Hundred Dollars ($100.00) cash, good and lawful
money of the United States, T :

Specifications 3 to 11: Same as Specification 2 except Postal Money
Orders are numbered 64404~10, inclusive, 15079, and 15080, res-
pectively. ‘ :

" Accused pleaded guilty to, and was found guilty of all Charges and Speci-
fications,. No evidence of previous convictions was introduced, He was

. sentenced to be dishonorably discharged the service, to forfeit all pay ..
and allowances due or to become due, and to be confined at hard labor for
ten years, The reviewing authority approved the sentence, reduced the
period of confinement to five years, and forwarded the record of trial
for action under Article of War 504, . :

3. The charge sheet accompanying the record of trial shows that
_accused was honorably discharged on 4 January 1946 and that he reenlisted
‘on 2 July 1946. The offenses for which accused was tried and of which .

" he was convicted are alleged to have been committed on 15 September 1945
and the evidence shows them to have been commitied as alleged. The -~ = .
honorable discharge of accused on 4 January 1946 was confirmed by infor-
mal communication with the office of The Adjutant General, o

: Lo It is & general rule, with certain prescribed exceptions, that
court martial Jurisdiction over soldiers ceases on discharge from the.
service and that Jurisdiction as to offenses committed during a period .
of service thus terminated is not revived by reentry into the service '
(par 10, MCM; CM 200925 Mackiewicz, 5 BR '9)., Violations of Article of
War- 94 are an exception to this rule, - co

‘ 5.  Accused is charged with the larceny of ten $100 money orders .~
- (Specification 1) and the forgery of an indorsement on each of these -
mdney orders, thereby defrauding the United States Postal Service (Sp.
2-11), all in violation of Article of War 93. It is apparent that the
ldirceny charge (Sp. 1) is barred by the general rule cited sbove. The
- remaining question is whether Specifications 2 to 11, inclusive, should
-be considered as frauds against the government in violation of Article .~
of War 94, even though they are charged as, and found by the court to be, '
violations of Article of War.93. @ =~ = . T : -

-

' The pertinent portiorsof Specific#@ions_ 2“50"].']._:0‘3&7“ fO]_.'.].OWS‘::‘.}'_:.‘:f.a,
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S : 'lIn that***did, * 3 % with 1ntent to defraud,
T falsely make in its entirety the indorsement of Private
. First Class Floyd Carter to that certain United States
' Postal Money Order # # # dramn to the order of Private
First Class Carter # % # and by means thereof did fraudu-
lently obtain from ths United States Postal Service thc
sun of One hundred Dollars # % *,0

: These speciﬁcations follow general]y t.ha apecimcn form fcr /\
,forgery in violation of Articls of War 93 (Form No. 97, App. 4, pe. 250,
MCM), and by implication and conjecture s they might be considered as -
describing violations of Article of War 94 although the wording does
not follow the specimen form suggested in the Manual i‘or Courts-
Martial (Form No. 106, App. 4, p. 251, MCM).

= It has long been held that charging an offense undcr tha wrong
~ Articls of War is an immaterial error (par. 394(2) Dig. Ops. JAG
 1912-40, p.197). It is obvious that a specificatiom charging desertiom
- should be alleged as a violation of Arti¢le of War 58 and a correction -
of any misnumbering of the Article of War' in such a case would mot be
prejudicial to the substantial rights of the accused. N .

There are many offenses, however, which may be prcperly chargod
- a8 & violation of either of two Articles of War., In such cases, it _is
~-prejudicial to the rights of an accused to try him under cne Article
of War and then, for jurisdictional redsons, hold in the approval or
comnfirmation actiom that the offense violated a different Article of *°
War. For example, an officer might be tried under Article of War 95 and
"sentenced (improperly) to confinement and forfeitures alomg with dis-
missal, Even if the offense were also a violation of Article of War
- 96, it would be improper. for the reviewing or confirming authority to -
. “Mlegalize® the confinement-forfeiture portion of the sentence by
-7 chamging the desigmationm cf tha Article cf War \mdcr which hs was tricd
S ter A.rticle of War 9%, . .. : ; _

e ~ If the allcgtticna and prcof :Ln inatant case’ rclaf.od sclo]y to a
" wislation of Articls of War 94, there would be ne difficulty in holdimg
" that the accused was charged under the wrong Article of War amnd in" - *
* - 'changing it to the correct one, - But. 'u'hcn, as hers, a speci.fi.catiom
- préperly alleges and the evidence proves a viclation of Articls eof War -
27793y  jurisdiction cannot be sustained solely on the basis that the speci-.
.’ fication by implicatiom might be interpreted as also covering a dif-

" ferent offense im violation of & different Article of War. To do' so

. would constitute error injuricusly affecting the substantial rights of
0t the lccused. o L . S
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‘" For the reasons stated, the Board of Review holds the record of -
' trial legally insufficient to support the findings and the sentence.

~vr";_Judge' Advbcit.e o

~ 5 ﬁdgé _A_dvocatc 3

. ,Judge Advecate

»
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JAGQ~CM 324925 S 1lst Imd -

JAGO, Dept. of the Army, Washington 25, D. C.

. T0: Commanding Oemral, Fourth nr Fbreo, Hmﬂton ﬁeld,
California. IR R Coa )

1 In the case of Corporal John . lbore (B.L 35526502), Sqund-
ron C, 40lst Arny Air Forces Base Unit, I concur in the foregoing .

" - holding by the Board of Review that the record of trial is legally

insufficient to support the findings of guilty and the sentence, and -
' raconmsnd that the ﬁ.ndinga of guilty md tha sentanco bo disgpproved. L

, 2. When copi.os of tha published order :l.n this case ‘are fcrnrded -

_ t¢ this office they should be accompanied by the foregoing holding and .

ﬁ: indorsement.. For convenience of reference, plsase place the file -
er of the reoord in brackets at the ond of tho puhlished ordar, as .-

followaz - RN ¢ _

| (cu 324945)

Record of tria.l B lla:jor General -
T Ths J‘udgo Advocate GanaraI






i : WAR DEPARTMENT (13)
In the Office of The Judge Advooate Gensral
Washington, D. C.

JAGK - CM 324987
9 SEZ 1947

UNITED STATES HEADQUARTERS KOBE BASE

Y. Trial by G.C.M., convened at
Kobe, Honshu, Japan, 6 and 9

June 1947, WHALEY and JANKAITISs
Findings of guilty disepproved
by reviewing authority. TAYLOR1:
Dishonorable discharge and oon=-
finement for life. Penitentiary.

Technician Fifth Grade DEWNEY WHALEY

(RA 38729596), Teohnician Fifth

Grade ADOLPH L. JANKAITIS (RA 13242617)
and Private JAMES TAYLOR (RA 165226374),
all Headquarters Company, Kobe Base,
-APO 317.

Nt St st s N st N S N et

- REVIEW by the BOARD OF REVIEW
SILVERS, MoAFEE and ACKROYD, Judge Advocates

1. The Board of Review has examined the record of trial in the case of
the soldiers named above.

2. The acoused Taylor was tried upon the following chargs and speocifioa=
tions '

“CHARGE: Violation of the 92nd Artiocle of War.

Specification: In that Private James Taylor, Headquarters Company,
Kobe Base, Technician Fifth Grade Dewey Whaley, Hsadquarters
Company, Kobe, Base, and Technician Fifth Grade Adolph L.
Jankaitis, Headquarters Company, Kobe Base, acting jointly,
and in pursuance of a common intent, did, at Kobe, Homsha,

Japan, on or about 24 April 1947, forcibly and feloniously,
against her will, have carnal kmowledge of Shizue Seki, a -
Japanese civilian.

He pleaded not guilty to and was found guilty of the charge and specifioca-
tion. Evidence of one previous conviction was introduced. He was sen-
tenced to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due, and to be oconfined at hard labor at such
Place as the reviewing authority might direct for the term of his natural
1ife. The reviewing authorxty approved the sentenoce, designated the United
States Federal Penitentiary, McNeil Island, Washington, as the place of

oonfig;ysnt, and forwarded the record of trial for sction under Article of
.War §

L 3. The Board of Review adopts the statement of the evidence and the
law contained in the Staff Judge Advocate's Review with the exoeption of
the following language eppearing on page 6 thereofs
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“usalpder the rule limiting the impeachment of witnesses to
proof of bad reputation for truth and vvaracity, a female witness
camot be impeached by an attack on her character for chastity
even though she is the prosecutrix in a rape case, by evidenoce
of specific acts of unchastity *#e.”

The Board of Review, in the recent case of CM 318548, Hernandez (6 Bull -
JAG 67), had ococasion to say, R

®In a prosecution for common law rape, or assault with intent
to rape, any evidencs, otherwise competent, tending to show the
unchaste charaoter of the proseoutrix is admissible on the issue
of the probability of her having consented to the aot charged
and on the question of her credibility and for this purpote her
lewd habits, ways of life or associations and her specific acts .
of illicit sexual intercourse or other lascivious aots with acoused
or others are all relevent. Such evidensce is generally admissible
though it refers to & point of time prior to or after the oom=
mission of the allsged offense, but the court, in the exercise
of a sound disoretion, may reject such evidence if it is so re-
mote in point of time as to be olearly and logiocally irrelevant."

To this we might add that the unchaste oharacter or acts of the prosecutrix
may be brought out by appropriate though perhaps embarrassing questions ed-
dressed to her upon cross-examination as well as by direot evideunce emanating
from other sources (CM 300091, King, 26 BR (ET0) 133,147; CM 295675, Anderson,
30 BR (ETO) 145,150; Lee v State, 132 Temn. 655, 179 S.W., 145). In this
respect she may be attacksd upon eross-examination without the necessity of
first establishing by other proof the probability of lewd conduct on her .
part and she may not properly refuse to enswer questions having a bearing .
on her chastity on the ground that the answers thereto might tend to degrade
her where such answers would be material to the issue being tried. The prose-

outrix may, however, assert at any time her right not to inoriminate herself
(AW 24; par. 122, MCM, 1928). -

In the instant case, however, we are of the opinion that no error oce
curred by reason of the court's refusal to permit the prosecutrix to answer
upon cross-examination the query as to whether she had participated in
sexual intercourse before the night of the alleged rape. Even though she
-toat:!.tied that she was unmarried, this question was so broad in scope as to
require her to divulge details of her private life whioh might well have
boen too remote in point of time and relevancy to be considered material to
any subject of inquiry legitimately before the court. For example, a dis- '
olosure that the prosecutrix had voluntarily submitted to & single act of
intercourse under eiroumstances which would have no appreciable tendency to
show that at the time of thoalleged offense she was of a licentious and
promiscuous disposition would be obviously immaterial upon the issue of her
:onsent to the sexual aot in question and would not serve in the least to
mpeach her oredibility. To compel her to make such a discloaure would be
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an invasion of her right not to degrade herself on immaterlal matters, and,
although the rights guaranteed under Artiocle of War 24 are to be personally
asserted by the witness and not by the 'parties to the action or the court,
nevertheless, the cours may of its own motion refuse to receive immaterial
and inadmissible evidenoe (par. 76a, MCM 1928).

4., The court was legally oconstituted and had jurisdiotidn over the saoe
oused and of the offense. No errors injuriously affecting ths substantial
rights of the accused were committed during the trial. The Board of Review
is of the opinion that the reocord of trial is legally sufficient to support
the findings of guilty end the sentence., A sentence of death or imprisone
ment for life is mandatory upon a conviction of a violation of Artiocle of
War 92. Confinement in & penitentiary is authorized by Article of War 42
for the offense of rape, recognized as an offense of a civil nature and so
punishable by penitentiary confinement for more than one year by Title 22,
section 2801, Distriet of Columbia Code.

M W Judge Advocate
@dfb&ﬁz g . \YY\E—&:EL,Q_{__, Judge Advocate
| J

, Judge Advooate
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DEPARTIENT OF THE ARMY
IN THE OFFICE OF THE JUDGE ADVOCATE GEWERAL (17)
WASHINGTON 25, D. C. *

JAGK -~ CM 325040
| 91 0C1 1947

UNITED STATES HEADQUARTERS I CORPS

. Trial by G.C.M., convened at Kure,

" Honshu, Japan, 10-13 June 1947.

“"Dismissal, total forfeitures and
confinement for three (3) years.

v,

Major FRANK A. KOTCHES
(0-905315), Air Corps

L s e S L L L

'OPINION of the BOARD OF REVIEW
SILVERS, McAFEE and ACKROYD, Judge Advocates

1, The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General,

2. The accused was tried upon the following Chérge and Specificatibns:
CHARGE: Violation of the 96th Article of War.

Specification 1: In that Major Frank A. Kotches, Air Corps, Hiroshima
Military Government Team, being at that time assigned to duty in
a procurement section, United States Military Government, did,
at or in the vicinity of Kure, Honshu, Japan, on or about 1 July
1946, wrongfully and unlawfully ask, accept, and receive from
Masuoka Gumi, a contracting company, through Muneharu Imashiki,
30,000 yen, lawful Japanese currency, value about $2,000,00 in
United States currency, at the then official rate of exchange,
as compensation for or in recognition of, services rendered or
to be rendered by the said Major Frank A. Kotches or his assis-
tants to’ the said Masuoka Gumi, a contracting company, in rela-
tion to the furnishing of services, supplies, and construction
for the Allied Occupation Forces, a matter before the said Major
Frank A. Kotches, an officer of a Military Government procurement
section, United States Army, in which the United States was and

is interested.

NOTE: Specifications 2, 3, 4, 5, 6, 7, 8, 9, 10 and 12 differ
materially from Specification 1 only in the date of the offense,
the name of the company giving the accused property, the name
of the agent handling the transaction, the property or money
accepted by the accused, and the value thereof as follows: .
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Date of Property accepted

Spec Offense Name of Company Name of Agent by accused Value
2 11-15-46 Masuoka Gumi Yukio Kurashita Pearl necklace $ 133.00
3 9-20-46 Masuoka Gumi Heishiro Kondo Diamond ring 1335,00
L 10-15-46 Masuoka Gumi  Masuoku Tosaku - ¥35,000 : 2333,00
5 9-15-46 Matsumura Gumi Toyomatsu Iida  String of pearls 200.00
6 - 9-25-46 Matsumura Gumi Satoshi Hanamoto Camera ‘ 670.00
7 12-25-46 Matsumoto Gumi Kakutaro Morito Diamond ring 260,00
8 6- 1-46 Tomijima Gumi Edward S, Duus  X25,000 1666,00
9 9-17-46 Onogi Gumi Takao Onogi ~Diamond 340,00
10 11-15-46 Toda Gumi Genshichi Yoshida (String of pearls 400,00
. . (Roll of silk 335.00
12 2-18-47 Nishiura Gumi Sumi Okuda (4 diamond rings

(1 diamond brooch
(1 unmounted diamond 670,00

Specification 11: (Finding=of guilty disapproved by reviewing authority)

Specification 13: In that Major Frank A, Kotches, Air Corps, Hiroshima
Military Government Team, did, at or in the vicinity of Kure,
Honshu, Japan, on or about 6 March 1947, wrongfully have in his
possession $406.00 in United States currency in vioclation of
Circular 3, Far East Command, dated 10 January 1947.

He bleaded not guilty to and was found‘guilty of tﬁe,Charge and All Speci-
fications_with exceptions and substitutions as follows:

The word "ask" was excepted from Specifications 1 to 8 and 10 to 12,
inclusive. Specification 3, except the word "§1335.,00" substituting
therefor the word "$1000,00."

Specification 4, except the words "35000 yen" substituting

therefor "20,000 yen" and excepting the words"$2333,00" substituting
therefor "élB}B.OO."

Specification 5, except the words "Matsumura Gumi, a contracting
company, through" and "said Matsumura Gumi, a contracting company,"
substituting therefor "said Toyomatsu Iida".

Specification 6, except the words "Matsumura Gumi, a contracting
company" substituting therefor the words "Toyomatsu Iida," and except
the words "said Matsumura Gumi, a contracting company," substituting =~
therefor "said Toyomatsu Iida."

Specification 12, except the words "four diamond rings and one

diamond brooch" substituting therefor respectively "four rings" and
"one brooch,!

No evidence of any previous conviction was introdvced. He was sentenced

to be dismissed the service, to forfeit all pay and allowances due or o
become due and to be confined at hard labor, at such place as the review-
ing authority might direct, for three years. The reviewing authority dis-
approved the finding of guilty of Specification 11 and approved the findings
of guilty of Specification 12 "except the words %otal value about $670.00',
substituting therefor the words 'of a substantial value.'" He approved the
sentence and designated the United States Penitentiary, McNeil Island,

-2 -
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'Washington, as the place of confinement e.nd forwarded the record of trial
. for action under Article of War 48. ‘

3.' Evidence for the Prosecution

' Between 1 March 1946 and 6 March 1947 the acocused was assigned to duty
in the Procurement Section of the United States Military Govermment in Japsn
(R 32, Pros. Ex 8), - From 9 Juns 1946 to 21 January 1947 the eccused was. the
procurement officer of the 76th Military Government Company. The name of
this oompany was during this period changed to Hiroshima Military Govern~

" ment Team (R 17,20). Military government teams prooure.for the Army cer-

tain services, equipment, supplies, and buildings, inoluding the construction

. of bulldings or other engineering projects from the Japanese as they are re-

quired by the oocupation foroes in Japan., When a proper Army camand determ- -
ines that supplies, equipment, construction work or buildings are required
from the Japansse Government a procurement demand is made upon the Japanese
Government for the required items. The procurement demands desoribed the
items required and the guantity. They also list under the heading of "sug-
gested source™ the name and address of any person or firm which might supply
the required items., The Japa.nese Government then contracts for the required
items or for the construction of any buildings or other' structures. The
issuance of proourement demanis, the "follow up" of such demands, and the
giving of ‘releases and receipts necessary to insure that ‘supplies or facilities ‘
are furnished and paid for promptly are the primary dutles of the procurement
officer., His influence, both before 'and after contracts are let by the Japan-

ese Government, is very great (R 25,28,39,40).

It was stipulat’ed that all procurement demnds served on the Japanese
Government were processed by the Procurement Section of the Hiroshima Military
Government Team (the 76th Military Govermment Company prior to the change
of nems), and that the Japanese Government would not honor procurement de~- .
mands coming from any ether souros (R 233, Pros Ex 57).

The prosecution read to the court AR 600-10. 8 July 1944, and Changes
3-and 4 thereto (R 13).

The court took judiocial notice that the official rate of exchange ‘between
yen and dollars was 15 Japanese yon for one .Lmerioan dollar (R 14, 15)

The Japanese word "Gumi" is used instead of "company™® in Japan when
referring to engineering and construction work (R .130).

On 1l July 1946 the accused attended a party at the EKunioya Restaurant,

. Kure, Japan. Major Weber, Mr. Duus, an employes of the Hiroshima Military
-Government Team, Masuoka Tasaku, President of Masuoka Gumi, Heishiro Kondo,

Chief of the Construction Section Masuoka Gumi, and Muneharu Imashiki were ™
also present at this party (R 60,67, 98). During this party Masuoka Tosaku
delivered 100,000 yen in 100 yen notes to Muneharu Imashi¥ki. Munsharu Imashiki‘
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divided this money into three packages of approximately 30,000 yen each.

- He delivered one of these packages to the accused, another to Mr. Duus, '
and the third to Major Weber. Each package was about one inch thick. The
three packages of yen were marked by the accused amd placed in a bag belong-
ing to Mr. Duus. After the party Nr. Duus, Major Weber and the ‘accused re-

“turned to their barraocks, at which time-the scoused opened the bag and handed

" Mr. Duus-.and Major Weber each a package ‘of yen and retained one for himself
(r 61, 63,68,69,70,73,99,100), Mr.Duus testified that he did not know at

the time .he went to the restaurant.-they were going to get the money. The
" money was given as "a token of appreciation for having gotten the work and

* had nothing to do with getting the "job" (R 71). He also testified that Mr.

. Masuoka had mentionsd two days prior.to the party that he was going to give
& present and he (Mr. Duus) understood that he wes to get an equal amount

* 'of the money (R 78,79). Muneharu Imashiki testified that at the time he

gave the money to the accused he stated to the accused through Mr. Duus,

© "This money is not being given for work received, but because
Mr. Masucka will be subject to many favors later on, this .present
is being made in place of an article™ (R 61). . A :

Masuoka Tosaku testified that

"I saw Major Kotche's name.on the PD's I received. I also saw. .

Major Kotches where the work was being done and alsoc for the

- faot that my company had received work and in appreciation for
it I intended to give a portion of the -money to Major Kotches,"

When asked, "Did you feel it was necessary for you to give the money to - -
MaJor Kotchest" the witness replied, “As I could not give him at that time
. any present in material emd the faoct that I have to associate with him in
. the future, I thought it was advisable™ (R 100,101). . o

On 15 November 1946 Kondo, Heishiro, chief of the Conmstruction Section .
of Masuoka Gumi, purchesed a pearl necklace for two thousand ‘'yen. He pro-
ceeded %o Major Kotche's house where ho gave this necklace to Major Kotches.
Kurashita Yukio, an interpreter, stated to the accused at the time of the
delivery of the necklace, "This is a present from Mr. Kondo® (R 87,94)e - -
The pearls were purchased -with money belonging to Masuoka Gumi and the
president of the company approved the transaction (R 101). It was sti-
pulated that the asccused received the necklace from Yukio Kurashita on :

. 15 November 1946 (R 46, Pros Ex 10). The necklace was introduced in evi-

. dence as Prosecution Exhibit 11 (R 47). The market valus of jewelry in

Japan varies with the .oustomsr. This necklace was valued between two thou-
sand and ten thousand yen (R 220,221,224). | N ' ;

On 20 September 1946, the accused attended a partj at the Kunioys Hotel. -
Mr. Masuoks, Mr. Kurashita, Kondo Heishiro, Colonel MoGowan and other un-
identified persons were also present at this party. Toward the end of the

'
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party a group of people, including the accused, were seated at a table,

Kondo Heishiro reached under the table and gave the accused a diamond ring.
Nothing was said between them at this time. The ring was given because "it
hed no deep meaning but just to become closer with him »»# I thought it
would be advantageous to become friendly with foreigners for future purposes.,”
The ring was purchased for twenty thousand yen belonging to Masuoka Gumi.

Mr. Masuoka testified that "the purpose of the party was in appreciation,

as the job was progressing very nicely, and for the purpose of handling the
diamond ring" (R 83,84,86,102). It was stipulated that the accused received
this ring and the ring was introduced in evidence as Prosecution Exhibit 13
(R 47,485 Pros Exs 12,13). This ring was valued at ebout 15,000 yen (R 225).

On 15 October 1946, the accused and other people attended a party at
the Kunioya Hotel., Masuoka Tosaku gave Mr., Kurashite two packages, each
oontaining 15,000 yen. He instructed Mr. Xurashita to do the proper thing
with the money (R 103,104). Kurashita Yukio testified that he attended the
party at the Kunioya Hotel on 15 October 1946 but Mr. Masuoka did not give
him any packages or instruotions end he did not give anything on that oc~-
casion to the accused (R 96). During the latter part of December 1946, Mr.
Masuoka went to the aocused's quarters to "exchange Christmes greetings.™
After exchanging Christmas greetings with sccused he left a package, wrapped
in newspaper, on the edge of a table. This package contained 20,000 yen.
He further testified, "I just mede a reference that it was a Christmas
present and left it on the edge of the table.” Mr. Masouka further testified
on cross-examination that it was not exactly a Japanese custom to give presents
at parties, but that he heard that it was done in foreigh countries. (R 104,105).

On the 15th of September 1945 Hanamoto Satoshi, an interpreter for Matsumura
Gumi, was in the accused's office on business relative to some construction work.
Mr. Satoshi started to leave the area, at whioch time the acoused approached
him at "the pate®™ ard stated "that he would be pleased if he could get a
diamond." Mr. Satoshi reported this ocomyersation to Toyomatsu Iida (r 117,

118). Mr. Iida and Hanamoto went to the sccused's office where Hanamoto,
translating for Iida, asked accused if he would change his request for a
dismond to pearls. The accused acoeded to this request. They then left
the office. Some two days or two weeks later Mr. Iida and Hanamoto returned
to the acoused's office, at which time Hanamoto acting for Iida gave the ac-
cused a string of pearls. These pearls had been purchased for three thousand
yen (R 109-111,118-120). ' : : ‘

" At the tims the pearls were delivered to sccused he stated, "the pearl
necklace is very good, but I do not have a camera either." Mr. Iida pur-
chesed a camera for 11,500 yen snd gave it to Mr. Hanamoto to deliver to
the accused., Mr. Hanamoto delivered the camera to the accused (R 113,114,
121,122). Mr. Iide testified that he pald for the psarls and camera because
"I figured that the job may be stopped and in that case I may lose my Job.

I did that without notifying my company" (R 236). It was stipulated that
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the scocused received the pearls mentioned in Spedification 5 (R 48, Pros
‘Ex 14). The pearls were introduced in evidence as Prosecution Exhibit
15 and were shown to have a value of betwsen four and five thousand yen
(R 49,225). "

"Om 25 December 1946 Kakutaro Morito, managing director of Matsumoto
Gumi, went to the acoused's quarters and gave the acoused a diamond ring.
This ring cost 3900 yen end was purchased with company money. The company
‘books reflect the transaotion and it is the only present given by this
company. Prior to this occasion his company had received two contracts
totaling between 14 and 15 million yen. The acoused's name appeared on
the procuremsnt demand (R 124-129,130-133). - '

On 1 June 1946, Mr, Iesaka Ki, the president of Tomijima Gumi, gave
& party at Hiro during a Japanese festival (Sohen). Major Weber, Mr. Duus,
and the acoused were guests at this party. Mr. Ishioke, Mr. Ito, snd Mr. .
Isoji, Japanese nationals, were also at the party. During this party Major
Weber outlined the work to be performed in the area. Major Weber wanted
between 100,000 and 200,000 yen before ths work started. The acocused was
present during this conversation which was conducted in English. The
Japanese discussed this proposition but stated that they ocould not “agree
to that sum.® They agreed to pay 50,000 yen to Major Weber and the accused.
The following day Mr. Duus went to the offi o of Ishioks and received two
packages of yen. The money was 100 yen notes. He delivered one package
to the accused end the other to Major Weber (R 136-145). Ieseka Ki testified
that he agreed to pay the 50,000 yen and asked Mr. Ishioke to pay it for him.
He later.paid Mr. Ishioka 50,000 yen out of the funds of Tomijime Gumi -( R
146«152). Ishioks Hisao delivered 50,000 yen to Mr. Duus at the request ,of
Iesaka Ki. This money was in two packages. He was repaid by an engineer
from Tomijima Gumi (R 153-158). , ‘ . B

During September 1946 Onagi Kotaré, the manmsging director of Onogl . -
Gumi, was in accused's office, at which time the accused asked him if he
wanted some work in the Hiro area. He answered, "Yes, but if possible I
would like to have work in the Kure Area." The accused then stated he
would think about it. He left the office but was called back into the
office by Miss Yamada, an interpreter., Miss Yamada stated that the accused
wanted & diamond and asked Mr. Onogi to give him one. He asked about ths
size end Miss Yamada showed him a pearl ring and stated that one the size
9f the pearl would do. This conversation was in Japanese in the acoused's
office.  The accused was not present. Onogi purchased two diamonds. One-
stone was larger than the other. He placed the larger stone in a box and
gave it to his brother Takeo. It was stipulated that about 17 September
. 1946 the adoused received the unmounted diamonds described in Specification

9 from Takao Onogi (R 49, Pros Ex 16), This diamond was introduced in evi-

dence as Prosecution Exhibit 17 and shown to have a retail value of between
15 and 16 thousand yen (R 50,226). '

-


http:asked.Mr
http:oompa.ey
http:Kakuta.ro

1

§53) :‘g :

Mitsue Yamada testified that in September 1946 she was a typist em-

_ployed by the Hiroshima Military Govermment Team. In Septembsr 1946 some
Japanese people came into the office and the aocused requested her to find
out which one of them was the boss. The accused also stated, "If you find
out, will you ask him if he has not & diamond.™ He indicated the size of
the diamond desired by referring to a pearl ring she was then wearing.

She communicated this request to Mr. Onogi ( R 166-170). Mr. Onogi testi-
fied that prior to giving the diamond his -company had received procurement
demand contreots amounting to approximately fifty million yen and that after
giving the dlamond the contraocts amounted to about five million yen. He
stated the reason for giving the diamond to be, ™I knew that he wished to
have o dismond and if I did not give him one, I may not have obteined the
work that would have come to me and also after the work was obtained, there
may be soms disturbance to the shmooth operation of the work later on, so I
gave it to him"(R 163,164). . ‘ :

Genshichi Yoshida, & oconstrustion enginser of Toda Gumi, purchased a
string of pearls and a roll of silk with money belonging to the company.
He paid 6,000 yen for the pearls and 5,000 yen for the silk. On 15 November
he went to the accused's office and gave him the string of pearls, stating,
"Thank you very much for the work we have received. In accordance with
Japanese oustom, we are making an humble present. FPlease acocept it. Further,
we would appreciate it very much if you would be good enough to favor us in
the future™ (R 177-179,185,186). On December 25, 1946, Genshichi Yoshida
sent his wife to the accused's quarters to deliver the roll of silk to the
accuseds Mrs. Genshichi delivered this roll of silk to the accused and
stated, "As my husband is busy today I brought this Christmas present here
instead of him." This roll of silk was about a yard wide and about.1l0 feet
long. It was a type of silk used to make obis. This type of obi would -
not normslly be worn every day (R 180-184,185,186). It was stipulated that:
the accused received the pearls described in Specification 10 and they were
introduced in evidence as Prosecution Exhibit 19 and shown to have a valus
of over 10,000 yen (R 50,226).

About the first of .November 1946 Shozo Nishiura, president of Nishiura
Gumi, went to the amccused's office to see about obtaining some construoction
work. Near the middle of November he sent Okuda Sumi to the accused's office
to see if the procurement demands could be expedited. On 19 December 1946
his company received a procurement demand contract which was estimated to
amount to 31 million yen (R 201,202,203). Miss Sumi Okuda went to the ao-
cused's office to see about the proourement demands. The aooused said,

"I will think about it"™ (R 209,210). On 18 February 1947, Nishiura Shozo
gave Sumi Okuda a brooch, four rings, and an ummounted diamond and instructed
her to deliver them to the accused as a Christmas present and to say, "I

am sorry the present was brought here late, but it took me sometime to ac-,
quire these presents™ (R 204,213). On 20 February 1947, Misa Okuda delivered

-
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this jewelry to the accused. She slso delivered Mr. Nishiura's messages
which inoluded a request for similar work when this project was finished,
The accused replied, ™If the work is done well, I will try my best to give
you more work™ (R 214,215). It was stipulated that on 18 February 1547
the socused received from Sumi Okuda four rings, one of which was & diamond
ring, a brooch and sn ummounted diamond. This jewelry was introduced asi

& diamond ring as Prosecution Exhibit 23, three sepphire rings as Exhibits
24, 25 and 26, a brooch as Exhibit 27, and the ummounied diamond as Exhibit
28 (R 53,5¢). Prosecution Exhibit 23 was valued at 80,000 yen, Exhibits

24 to 27, inclusive, each at between 300 and 500 yen, and Exhibit 28 between
60,000 and 70,000 yen (R 227,228). : : ' .

It was stipulated that on 6 March 1947 the accused had on his person
$406.00 lawful ourrency of the United States (R 56, Pros Ex 30). It was
slso stipulated that the socoused arrived in Japan about € October 1945 and
that on 6 Maroh 1947 he was not on ordérs to depart from Japan (R 57, Pros
Ex 31). The cowrt took judioial notice of Ciroular No. 3, General Head-
quarters Far East Command, 10 January 1947 (R 14, Pros Ex 4). This ocircular
provides that as of 30 September 1946 United States personnel in Japan (ex~
. cept in oertain instances not applicable tc accused) are prohibited from
possessing or using United States currency. The circuler permits finance
offices to exchange United States ocurrency for the militery payment certifi=
cates used in-the area for personnel under orders to leave the area but in
an amount not exceeding $150.00. o ' ' ‘

‘5. For the Defense

‘ : R ]
Iesaka Ki was called as a witness for the defense and testified that.
Mr. Duus suggested the giving of the money as a present. The sugges'tion
was made in Japanese. The accused was in the room at the time. He knew
Mr. Duus was working for the Military Governnenmt. Mr. Duus did not state -
the names of the individuals who would receive the money (R 235,236).

7 Iida Toyomatsu testified ﬁhat he personally furnished the monoj to
buy the pearls and camera mentioned in Specificatiors 5 and 6 (R 236).

Senada Tameichi, an employee of the Japanese Goverrment, testified
that the Japanese Government had received between 1800 and 2000 prooure-
ment demands. These demands originate with the Militery Government and
ere signed by the proourement officer. The "suggest source™ space on the,
procurement demand is used to suggest the name of the most efficient or '
convenient person or firm to fulfill the demand., The Imperial Japanese
Govermment decides what firm will receive the contract but if there is mo

objection to the suggested firm that firm usuall £
(R 238-242). ‘ ' _ y receives the contrac

It was stipulated that during the period of 1 March 1946 to 6 March
1947 the Hiroshima Military Goverrment Team received procurement demands
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from the British Commorwealth Occupation Forces Headquarters and trans;
mitted them to the Japanese Govox:nment. The suggested souree and number
of demands are as followss

A No. of Prooure-
Suggested Contractor ment Demands

Masuoka ' Gumi
Tomi jima Gumi
¥atsumoto Gumi
Mizuno Gumi
Matsumura Gumi
Cnogi Gumi
Nishiura Gumi
Toda. Gumi

-

0~y o n

(R 242).

Sachiko Yoshino, chief olerk of the Procurement Section, Hiroshims
Military Government Team, testified that there were 2544 procurement demsnds
on file in the office., She produced all procurement demands on file which
wore related to oonstruotion work by Masuoka Gumi, Matsumurs Gumi, Onogi
«Gumi, Nishiura Gumi end Tomijima Gumi., Proourement demand No. 1298 was
received from the BCOF engineers. The suggest source was originally typed
a5 "no suitable firm known." The name "Masuocka™ is written thereon in
pencil. Procurement demand No. 2255 was forwatded without the name of a
company. as a suggested source., The-witness called the lialson office and
obtained the name "Masuoka Gumi" from Mr. Myajima end she then filled in
the name of the company as the suggested source. Procurement demand 2298 .
dated 20 November 1946 was typed in their office and the suggested source was
Masuoka Gumi. Procurement demand 772B dated 6 February 1947 was requested by
Lieutenant Colonel Springer, commanding officer Hiroshima Military Govern-
ment Team, and the suggested source was Masuoka Gumi. Procurement demand
1904 dated 12 Qctober 1946 was typed in the office and the suggested source
wag Matsumoto Gumi. The name "Onogi Gumi" was first typed on the demand
but was crossed out and Matsumoto Gumi written thereon in ink. Procurement
demand 2361 dated 28 December 1946 was received from Coldnel VcGowan of the
BCOF Engineers, the suggested source being Mizuno Gumi. Procurement demand
2281 dated 20 November 1946 was typed in the office and Onogi Gumi was the
suggested souroe, The work demand came from the BCOF Engineers (R 243-256).

SqQuadron Leader Francis W. Barnes, BCOF Engineers, testified that
formal requests for work were submitted to their office and when approved
they were sent to the Military Government Team. Some work demands were
forwarded without e suggested source. When that happened the Military
Government Tesm usually telephoned for instructions as to the suggested -
source. He knew of no occasion whensocused changed & suggested source”of
his own volition. The work demand, accompanying Procurement demand 1298,
has Masuoka Gumi as the suggested source and witness personally filled in

»
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the name of the company. The work demand gccompanying Procurement demand
1904 originally designated Onogi Gumi a8 the suggested_source.' The sug-
gested source was changed to Matsumoto Gumi by the witness acting on orders
from his chief engineer, Colonel McGowan. Procurement demand 2361 relates
to repair work necessitated by an earthquake and :.Was submitted on 27
December 1946 after radio approval from the Eighth Army. The suggested
source was Mizuno Gumi. The work demand accompanying Procurement demand
2281 originated in his office and the suggested source was COnogi Gumi

(R 256-262). It was stipulated that if Lieutenant Colonel Karl L.

" Springer were present in court he would testify that on procurement demand

772-B he ordered that the suggested source be entered as it now appears on
the official files (R 263). S ‘

A certified true copy of the accused's 66~1-card was introduced in

- evidence as Defense Exhibit 62. This card shows the various personal

datd relative to the accused snd his duty assignments., His efficiency
ratings are "Excellent" or "Superior" ( R 65).

A oertifiegl true Qopy of a oitation for meritorious service in Japan

| from 8 October 1945 to 13 May 1946 issued by Headquarters.Eighth Army was

introduced as Defense Exhibit No. 63. This citation authorizes the ac- -
cused to wear the Army Commendation Ribbon (R 265). : :

4 certified true copy of a«"letter of commendation™ from the British
Commomwenlth Forces dated 27 April 1946 was introduced in evidence as -
Defense Exhibit 64. This letter commends the sccused's service to the
British Commonwealth Occupation Forces during the period 1 February 1946.
to 25 April 1946 (R 265). Co

5. Specifications 1 to 4, 7 to 10, and 12
Section 113 of the United States Criminal Cods (18 USC 203) ‘pfovidosi

_ "Whoever, being elected or appointed a Senator, Member of -

or Delegate to Congress, or a Resident Commissioner, shall, af'ter .
his election or appointment and either before or after he has
qualified, and during his continuance in office, or being the
head of a department, or other officer or alerk in the employ
of the United States,’ shell, directly or indirectly, receive, or
_agree to receive, any compensation whatever for any services'
rendered or to be rendered to any personm,-either by himself or
another, in relation to any proceeding, contract, claim, contro=
versy, charge, accusation, arrest, or other matter or thing in
which the United States is a party or directly or indirectly in-’
terested, before anmy department, court martial, bureau, officer; -
or any ocivil, military, or naval commission whatever, shall be
fined not more than $10,000 and imprisoned not more than two years;
and shall moreover thereafter be incapable of holding any offioe of

N .
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honor, trust, or profit under the Government of the United States.

"Retired officers of the Army, Navy, Marine Corps, and Coast
Guard of the United States, while not on active duty, shall not
by reason of their status as such be subjest to the provisions of
this seotion:s Provided, That nothing herein shall be construed
to allow any retired officer to represent any person in the sale
of anything to the Govermment through the department in whose -
servics he holds a retired status.“

The language of this statute is very broad. It not only prohibits persons
in the employ of the United States fromsccepting oocmpensation for services .
rendered by way of advocacy "before any department, court martial, bureau,
officer, or anmy civil, military or naval cormission” but it aleo prohibits
such employses from accepting compensation for services relating to any

" matter in which the United States is interested whioch matter is pending
"before any department, court martial, bureau, offiecer, or any oivil, mil-
itary, or naval commission.® It is well settled that the provisions of the
above section of the oriminal code epply to all persoms in the employ of the
United States regardless of their position and includes Army officers
@i_ted States v. Qlster et al, 15 Fed Suppl 625; McMullen v. United States,
96 Fed (2d) 5743 United States v. Long, 184 Fed 184; United States v. Booth,
148 Fed 112). - :

The undisputed evidence discloses that the accused was the procure=-
ment officer for the Hiroshima Military Goverrment Team. It was & part
of his duties to process procurement demands for supplies, equipment and
other things required for the use of the ococupation foroes in Japan. These
demands were made upon the Japanese Government. Each demand usually con-
tained the name of a ocompany which was considered capable of furnishing
the supplies or performing the required work. A number of the proourement
demands oalled for the construction or alteration of builldings. After a
demand was made upon the Japanese Government the Japanese Govermment would
then make a contract with some person or firm, usually the one suggested
on the proourement demand, for the required supplies or work. Thereafter
and during the fulfillment of the contract the acoused's duties required
him to see that the contracts were being properly carried out, to locate
neoessary material, and to issue receipts and releases when work was come
Plete. " Numerous contracts were made for oonstruction work. Either before
*the contracts were made or after the work had commenced under the contracts
the accused received money and/or jewelry from the persons and firms as
alleged in Specifications 1,2,3,4,7,8,9,10 end 12. The persons delivering
these articles testified that they were given for past favors and/or for
future favors and because the accused could cause them trouble when they
were late in completing a project. The evidence also shows that officers
in the British Commomwealth Occupation Forces also received money and .
Jewelry at the same time the accused received money or jewelry. The evi-
dence does not show any specific favors on the part of the acocused on be-
half of the firms giving the money or jewelry. This fact will not absolve:

11
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the sccused. The evidence shows the gifts wers made for pa§t or future
favors relating to contreacts and that the acoused ha.‘d official duties to
perform relating to these contracts. . :

The United States is_ocne of the powers concerned with the military .
occupation of Japan. In this capacity it established military government
teams end assigned them to various stations throughout Japan. The -
Hiroshima Military Government Team worked with the British Commorwealth
Occupation Forces at Kure, Japan.. The furnishing of supplies or buildings
for the occupation troops regardless of nationality is & proceeding in
" which the United States is interested. This interest is further demon-
" strated by the fact that the United States Occupation Foroes processed the
proocurement demands’ and later approved or disapproved the aocticns of the .
Jepanese in furnishing supplies or construction work.,

The receiving of money and Jewelry by the socused in the msnner shown -
by the evidence is a violation of section 113 of the United States Criminal
. Code, set forth above end is also contrary to Army Regulations 600-10, 8

July 1944, Changes 4, 17 September 1946, which providess oo
"(2) Yhere are limitations upon the activities of officerg
and other persomnel subject to militeary law. _ The general prin-
ciple underlying such limitations is that every member of the
Military Establishment, when subject to military law, is bound
- to refrain from all business and professional sctivities and
interests not directly connected with his military duties which
would tend %o interfere with or hamper in any degree his full and
proper discharge of such duties or would normally give rise to a
reasonable suspicion that such participation would have that
effect, Any substantial departure from this underlying principle
would constitute conduct punishable under the Articles of War.
. "(a) It is impossible to exmmerate all the verious
outside activities and interests to which these regulations
- refer. The following examples may be regarded as typicals
" 1. (As changed by C 3, 16 Aug 46) Acceptance by
an officer, or, with the 'approval of the officer, by
-a member of his immediate family of a substantial
1<3an or gift or eny emolument froam a person or firm.
with whom it is the officer's duty es an egent of the .
Govermment to carry on negotiations." : ‘

.

T 4 _ . :
transact &gzeptanc;to: gifts by an Army officer from persons with whom he '
ransacts Governme usiness has on numerous og ' beé o

violation of Article of War ocoasions been held to

96 (CM 235011, Goodman, 21 ER 243; CM 234644,

Cayoutte, 21 BR 97; CM 267639, Tressler, 44 ‘
BR 273 CM 307417, 30 BR
ZETO; 13; .CM 304586, MacDOWQll,}Z ‘BR Z’ETO) 1).'. ’ T g“f’

12
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Spscifications 5 and 6

In each of these specifications the accused was charged with wrongfully
and unlawfully asking, accepting, and receiving certain property from
Matsumurs Gumi, a contractiang company. The court by exceptions and sube
stitutions found the accused gulltj of wrongfully and unlawfully acceptlng
and receiving the. deseribed property from Toyomatsu Iidsa.

A cowt-martial may in its findings as to the specificetions except
one or more words, and where necessary substitute other words,provided
the fagts as so found constitute an offense by the accused which is
punishable by the court and provided such action does not change the nature
or identity of suy offense charged in the specification as originally drafted
or increase the amount of punishment that might be imposed for any such of-
" fense., When the evidence fails to prove the offense charged but does prove
a lesser offense necessarily included in the one charged the ocourt-martial
may by appropriate exceptions and substitutions find the acomsed guilty
of the lesser included offense (par 78¢, MCM, 1928), It has been held in
larceny cases that where an acoused has been charged with the larceny of
property from A and the court by exceptions and substitutions found the
property to belong to B the variance wes a change in.the nature of the of=-
fense and fatal to a conviotion (CM 193191, Hosmer, 2 BR 77, and cases cited
therein).

The finding of the court in reference to Specifications 5 and 6 con-
.8titutes a changs in the identity of the offense charged and does not con-
stitute a lesser offense necessarily charged thersin. The Board of Review
is therefore of the opinion that the findings of guilty of these specifica-
tions cannot be sustained,

§pecification 13

The evidence concerning this specification shows that on 6 March 1947
the accused ‘had in his possession $406.00 lawful money of the United States
ard that the possession of this money was in violation of Circular 3 Far
East Command dated IO'January 1947. The violation of circulars issued by
proper authority has long been held to be a violation of Article of War 96
(cx 318858, Fisher)

Mscellansous

The rev1ewing authority approved the findings of guilty of Specification
12 except the words "total value about $670. 00" substituting therefor the
words “of a substantial value." The competent evidence established the
value of the property to be between 141200 yen and 152000 yen or a totel
value of between $9411.00 and $10,111.00. The aotion of the reviewing au-
,thority in changing the value from $670.00 as found by the court to a sub-
stantial value could not prejudice the rights of the accused. .

13
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It is noted that the charges upon which the sccused was arraigned
were sworn to on 3 June 1947 and referred for trial on 4 June 1947.
The papers ascoompanying the record of trial disclose that originally
oharges were sworn to on 21 April 1947 and referred to an investigating
offiocer on that day, These charges were drawn so that they would fall
within the provisions of section 207, Title 18, U.5.Ce. The investigating
officer made his report on 30 April '1947. The charges were thereafter
redrawn so that they would fall within the provisions of section 203,
Title 18, U.S.C. The charges upon which accused was tried therefore set
forth a different legal conclusion from the ones originally preferred but
all offenses were based upon the facts already brought to light by the in-
vestigation. Under the:cirounstances we believe that a new investigation
would have been futile and that there was a substantial compliance with
the provisions of Article of War 70 (CM 319858, Correlle).

: 6. Rescords of the Department of the Army show the accused to be 44-2/12
years of age and single. He attended high school for two years but did not
graduate. Prior to his entry into the Army he was employed for two years
as Superintendent of Publioc Works at Stamford, Connscticut, and for
13-7/12 years as secaretary-manager of an .automobile sales agency. From
30 August 1920 to 31 August 1922 he served in the United States.lavy with
the grade of Yeoman 3rd Class. On 12 May 1942 he was eppointed and com=~
nmissioned e temporary first lieutensnt, -Air ~Corps, Army of the United
States. On 9 March 1943 he wes promoted to captain and on 15 February 1944
he was promoted to major. His efficlensy records are "Excellent™ and
"guperior.® . . ‘ R
7. “The court was legally constituted and had Jurisdiotion over the
accused and of the offenses. Except as noted herein no errors injuriously
" affecting the substantial rights of the aocoused were committed during the
trial.. In the opinion of the Board of Review the record of trial is legally
insufficient to support the findings of guilty of Specifications 6 and 6,
but legally sufficient to support the findings of guilty of Specificatlons
1,2,3,4,7,8,9,10,12 "and 13 and the sentence and to warrant confirmation
’qhereof. Dismissal is authorized upon conviotion of a violation of Article .
6f War 96 and confinement in a penitentiary or other Federal correctional
institution 1s authorized Upsh a conviction of an officer of ths United
g:;tes for an offense denounced by section 203, Title 18, United States
®. o N . R . P . T

t

o il & ; L"z ; z /d"’é"'\-‘ Judgo' Advocate

p .

L : = " Judge Advocate
o : -/‘;-AJMQM"W\ "~ 4, Judge Advooate ‘
4 .
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JAGK = CM 325040 1st Ind
JAGO, Dept. of the Army, Vashington 25, D, C. [V 7~
TO0: The Secretary of the Army

1. Pursuant to Executive Order No, 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Major Frank A, Kotches
(0~905315), Air‘Corps.

2. Upon trial by general court-martial accused was found guilty of
receiving compensation on twelve different occasions for services rendered
or to be rendered to Japanese contracting companies doing business with
the occupation forces in matters in which the United States is interested
(Specs 1-12), He was also found guilty of possession of United States
money in excess of that allowed by theater directives (Spec 13). All
specifications were found to be in violation of Article of War 96. No
evidence of previous convictions was introduced. He was sentenced to be
dismissed the service, to forfeit all pay and allowances due or to become
due and to be confined at hard labor, at such place as the reviewing
suthority might direct for three years., The reviewing aunthority dis-
approved the finding of guilty of Specification 11 and approved the
finding of guilty of Specification 12 except the words "total value
$670.00" substituting therefor the words "of a substantial value" approved
the sentence, designated the United States Penitentiary, McNeil Islend,
Washington, as the place of confinement and forwarded the record of
trial for action under Article of War LS8,

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. I concur in the opinion of the Board that the
record of trial is legally insufficient to support the findings of guilty
as to Specifications 5 and 6 but legally sufficient to support the find-
ing of guilty of all other specifications as approved by the reviewing
authority and the sentence and to warrant confirmation thereof,

From 1 March 1946 to 6 March 1947 the accused was on duty in Japan
with the military government. During most of this time he was a procure-
ment officer., He submitted procurement demands to the Japanese govern-
ment for services to Le rendered to the occupying forces. He also
followed up these demands, issued receipts and releases relative to
supplies received or work performed by the Japanese contractors. During
this time on the dates alleged in the specifications numerous Japanese
contracting companies delivered to the accused money and/or jewelry for
past favors and for favors to be performed relative to the contracts
made with them by the Japanese government on behalf of the occupying
forces. The accused received jewelry valued in excess of $3683.00 and

Japanese yen amounting to $5999.00.

-15 =
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Specifications 5 and 6 require disapproval because the court found
that the person giving the items of property described in these specifi-
cations was g different person than the one alleged in the original
specifications, There was therefore a finding of guilty as to each
specification of an offense not originally charged and not a lesser
offense necessarily included in the original charge.

L. Accused is LL-?/12 years of age and single. Prior to his entry
into the service he was Superintendent of Public Works at Stamford,
Connecticut for two years, and secretary-manager of an automobile sales
agency for 13-7/12 years. He served two years in the United States Navy
as a yoeman 3rd class. His Navy service began on 30 August 1920. On 12
May 1942 he was appointed and commissioned a first lieutenant, AUS. He
was promoted to captain on 9 March 1943 and to major on 15 February 1944.
His efficlency reports are "Excellent' and "Superior,"

5. Consideration has been given to a letter from Walter B, Scott,
Fort Worth, Texas, addressed to Honorable Robert P, Patterson, Secretary
of the Army, and a letter from Miss Emma M, Wecke, Darien, Connecticut,
addressed to Senator Brien McMahon and forwarded by him to The Adjutant
General. On 14 October 1947 Mr, Thomes J, Ryle and Sidney C. Perell,
attorneys of Stamford, Connecticut, appeared before the Board of Review
and argued the case on behalf of the accused.

6. I recommend that the findings of guilty of Specifications 5 and
6 be disapproved, that the sentence as approved by the reviewing authority
be confirmed and carried into execution, and that a United States Dis-
ciplinary Barracks be designated as the place of confinement.

7. Inclosed is a form of action designed to carry into effect the
foregoing recommendation, should it meet with your approval.

CK 325,040 4 ' }
2 Incls )
OMAS H. GREEN
1. Record of trial Ma jor General

2. Form of action The Judge Advocate General

( GeMo 50, 19 Nov, 1947).

- 1A _
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.. confined at, ‘hard labor for life. 'The reviewing authority approved -
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WAR DEPARTMENT -
In the Office of Ths Judge Advocate General
Washington 25, D.C.

JAGQ - CM 325046 | A ;SE.P-‘fl 8-1947 |

UNITEDSTATES WHINFANTRYD[VISION
Trlal by G.C.M., convenad a.t
Seoul, Korea, 15 July 1947.
Dishonorable discharge and
confinement for ten (10) years.
Disciplinary Barracks.

S W

- Private First Class WILLIAM
C. WELIER (RA 18259517),
Company "F®, 32d Infantry.

Nt et Naasl S St Nt ot

5

. HOLDING by the BOARD OF B.EVIEW
JOHNSON, SCHENKEN and KANE, Jndge Advocatos

‘1. The Board of Review has exsmined the record of trial in the.
case of the soldier named above and submits th.':.s, its holdmg,
"The Judge Advocate Genoral. : T . .
A ) , The accused was tried upon the follovd.ng Charge and Speci.ti—
cationx . _

cnmm: uonuon of the 92nd Article of War.. R ERRE

Spec:lﬁ.cationx In that Private First Class William C.
Weller, Company ®F®, 32nd Infantry, &id, at .
Yonan, Korea, on or about 5 June 1947, ald and
abet Private William D. Barnes in the unlawful
killing of one Sgrgeant Clarence A. Urbanak:l.,
human being. R 4

The accused pleaded nort guilty to a.nd was found guilty or the Charga

. and Specification. No evidence of previous convictions was intro> .
. duced. He was sentenced to be dishonorably dischargaed the servico,

to forfeit all pay and allowances due or to becoms due, and to be.

the finding of guilty of the Specification and 80 much of the Chargo‘

: . @3 involves a finding of guilty of a violation of Article of War 933

. approved only so much of the sentence as provides for dishonorable -
discharge ). forreitnro of all pay md allo'ancea due or to becom dno

.‘~...
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and confinement at hard labor for a period of ten years, and forwardod
the record of trial for action under Articlo of War 50%.

: 3. The Specitication in this case alleges that accused rdid ® #* *
aid and abet # # # in the unlawful killing * % #" of Sergeant Urbanski.
The court imposed a sentence including life imprisonment and the review-
ing authority reduced the confinement to ten years which is the maximum
confinement authorized for voluntary manslaughter. The question to be
considered is whether the Specirication supporta a sentence for voluntary
manslaughter, : ,

Manslaughter is defined in par. ll.9a UCH, ea follows: .

. "Manslaughter is unlawful homicide without malice aforethought
and is either voluntary or involuntary. } . .

"Voluntary manslaughter is where the act cauaing the death is .
committed in the heat of sudden pasaion caused by provocation,

®Involuntary manslaughter is homicide unintentionally cauaed in
the commission of an unlawful act not amounting to a felony, mor =
likely to endanger life, or by culpable negligence in performing a
lawful act, or in performing an act required by law, (Clark)" -

The dirrerence in the two typea of manslaughter is amphasized in
the Table of Maximum Punishments, Par 104c, MCM, which provides for con-» K
finement for ten years for voluntary manslaughter and three years for =
involuntary manslaughter, - Appendix 4, MCM, sets forth only a single
~ Specification for manslaughter (Form 88, Pe 249) which reads as follows:

"Inthat***didat***onorabout*** o
feloniously and unlawfullyld.ll*** by***h:!.m( i(on)
the # % % with a * % #,0 \ , y

3 It is obvious that this form includes all of the clem'enta of. 'volun- '
,~ ‘tary manslaughter and further, that the word "wilifully" should be cmitted
/ from an involuntary manslaughter charge. Several Board of Review cases

- have held that this word should be" excepted by a court on finding an =~

accused guilty of involuntary mansla CM 202 Turng 6 Ei>'87
CM 217590 Lamb 11 ER 275). - ugk!ter onhr ( 359 . ;

N On the other hand the Board of Rovier has- found only one case in- S
volving the requisite wording in a Speci.fication charging voluntary man- '
slaughter. In that case, CU 4933 Key 14 E& ETO 33, the Specification
charged the accused with "willfully, feloniously.and unlawfully" killing -

a certain person. The court in its findings eliminated the word "willfull!"
- The Board held that the omission of the word "wlllfully" did not affect

the substantial rights of the accusod and upheld 3 aentcnco :lnpoaod Ior
. voluntary manalaughtor. : s
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Far, 87b, Manual for Courts-Martial, 1928, provides in pertinent
part: - : .
"o finding or sentence need be disapproved solely because a
- specification is defective if the facts alleged therein and
reasonably implied therefrom constitute an offense, unless it
appears from the record that the accused was in fact misled by
such defect, or that his substantial ‘rights were in fact other-
wise injuriously affected thereby."

In the instant case however we do not have a "defective" specifi-
cation, The specification as drawn charges the accused with the offense
of involuntary manslaughter. While the evidence may have been suf-
ficient to prove a homicide of a greater degree the above guoted portion
of the Manual for Courts-Martial does not permit a finding of a _greater
offense when only the lesser offense is adequately charged.

In view of the sharp disparity in the period of confinement which
may be imposed for the two offenses, voluntary and involuntary man-
slaughter, the accused is entitled as a matter of right to know prior
to trial the degree of the unlawful killing with which he is charged. ;
This can only be accomplished by alleging words of wilfulness or intention
when voluntary manslaughter is charged and omitting such words when in-
voluntary manslaughter is charged. To follow the doctrine that such
words are not necessary, and allow the evidence to determine the degree
of the offense, would deprive an accused of the opportunlty to prepare
adequately and intelligently his defense. : !

The Board of Review holds therefore, that the words 'willfull" or = |
. "intentional" are an integral and necessary part of a specification or
finding of voluntary manslaughter. A specification alleging an "unlaw-
ful killing"™ and failing to allege words of wilfulness, or intention \
to kill, constitutes a specification alleging involuntary manslaughter -
only. Such is the situation in the instant case. For the reasors
~ stated, that portion of the Key case;'supra, which holds that the word
"willfully" need not be used in a specification alleging voluntary man-
slaughter is overruled and should no longer be followed.,

‘4, The Board of Review holds that the record of trial is legally
sufficient to support only so much of the sentence as provides for dis-
honorsble discharge, forfeiture of all pay and allowances due or to
becone due and confinement at hard labor for three years, .

Judge Advocate

Jhdge Advocate

%
‘ / /7 ﬁp , Judge Advocate
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JAGQ - OM 325046 © 1st Ind 0018 194
JAGO, Dept. of the Army, Washington 25, D, C

TO: Commanding General, 7th Infantry Division, AFO 7 , c/o Postmaster,
San Francisco, Callfornia. :

1. In the case of Private First Class William C. Veller (RA 18259517),
- Company "F", 32d Infantry, attention is invited to the foregoing holding
by the Board of Review in which I concur. It is recommended that only so
“much of the sentence be approved as provides for dishonorable discharge,
forfeitures of all pay and allowances due or to become due, and confine-
ment at hard labor for three years. Upon taking such action you w111 have’
authority to order the execution of the sentence, ‘

-~ 2, Vhen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and -
this indorsement, For convenience of reference and to facilitate
attaching copies of the published order to the record in this case, .
please place the file number of the record in'brackets at the end of N
the published order, as follows: »

(C¥ 325046) )

-1 Incl | ' ‘ THOMAS H. GREEN . = &7
Record of trial . - Major General g
. : . The Judge Advocate General
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DEPARTMENT OF THE ARMY
In the Office of The Judge Advocate Gonoro.l
Hashington 25’ D. Cs
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JAGK & CM 325056 |
5 JAN 1348

PHILIPPINES-RYUKYUS COMMAHD

UNITED STATES

Trial by G.C.M., convened at Headquarters
PHILRYCQM, APQ 707, '25 June 1947, Dis-
honorable disocharge (suspended) and
confinement for six months., Stocksde.

Ve

Private ALFREDO BALUCANAG
(10309499), "C" Company, 57th
Infantry Rogiment, Philippino
Scoutc ‘

o
&

vvvvvvvv

-~

QPINION of +the-BOARD OF REVIEW
SILVERS, MoAFEE ‘and ACKROYD, Judge Advooates

s .
1. The record of trial in the case of the nbovo-na.mod soldier, having
been examined in the Office of The Judge Advocate General and thers found
to be legally insufficient to support the findings of guilty’and the sen-
. tence has now been examined by the Board of Review and the Board submits
- this, its opinion, to The Judge Advooate General, .

2. Accused was tried upon the following ohargo and spocifioationu _
CHA.RGE; Violation of the 84th Article of War,

Speoification'l: ‘In that Private Alfredo Balucanag, Company
"C® 57th Infantry Regiment (Philippine Scouts), APO 1009,
on.or about 21 March 1947, unlawfully sell to unknown persons
ons (1) wheel assemblies, motor vohiolo'Z%- ton 6x6, of a v
R value of about $42.33 each, ani .each consisting of one (1)
£ . tire, 7.50 x 20, one inner tube, 7.50 x 20, and two (2) rims,
7+ - of a total value of about $42.33, issued for use in the mil-
' itary service of the Unitod States. )

Sgeoifioa‘bion 2: (Finding of mot guilty)

He Pleaded not guilty to tho chargo and its speoiﬁ.catlons. ‘He was found
gullty of Speeﬁ‘ioation 1, not guilty of Specification 2, and guilty of
the charge. “No evidence of any previous conviction was introduced. He:
- was sentenced to be dishonorably discharged the service, to forfeit all . -
'pay and allowances due or to become due and to be .confined at hard labor
st such place as the reviewing suthority might diroot ‘for six months. .
The reviewing authority approved the sentence and ordered it executed, sus-A ‘
pended the exeoution of the dishonorable discharge until the soldier's re~
lease from confinement, and designated the General Prisoners' Branch, .
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PHIIRYCOM Stockade, Provost Marshal's Seotion, APO 707, or elsewhere a8
the Secretary of Wer might direct, as the place of confinement. The re-
sult of trial was published in Gensral Court-Martial Orders No. 186,
Headquarters, Philippines-Ryukyus Command, APO 707, 7 August 1947.

3. Evidence ' , _ .

On or about 21 March 1947, the official in charge of the vehicle
pool at Camp Batangas noticed that some 2-1/? ton 6x6 wheel assemblies
were missing from the pool (R 7,9). Aocused, after having been inxer?o-
gated by criminal investigation agents during the course of an investiga-
tion into ™thefts" of wheel assemblies from the pool, signed a written
pre-trial statement in which he admitted thats

“exs on 2] March 1947, I was assigned as. roving patrol with
Sgt. Hernandez and Pvt. Narsiso. At about 2100 hours on this
night, Sgt. Hernandez took the rifle from me while I picked up
a 6x6 tire from the pile on Post #2, 'A! pool and rolled it to-
wards the fence. Sgt. Hernander then was following me. When

I had rolled the tire to the fense, Sgt, Hernandez disposed

of it to civilians whom I can not identify. Out of this sale,
8gt. Hernandez gave me P30.00, the selling price of the tire.

I gave half of this amount (P15.00) to Narciso as his share.®
(Pros Ex 1) ‘

Aocording to the criminal investigation agents, accused had been warned
~of his right not %o incriminate himself at the beginning of the interroga-
"tion and no threats or promises were made to him. He had signed the

statement voluntarily after he had read it and had indicated that he

understood its contents. According to acoused, who testified in his own

.behalf, the statement had been folded in such & menner at the time he

signed 1% that only the part where he was to place his signature was .

visible. He had not read the statement nor had enyone read it to him

and he signed it only because he had been told that if he signed it he

could go back to his company. He did not see any tires or wheels "being

moved" while he was on guard at the vehicle pool on the night of 21
. Marche. The written statement was received in evidence as Prosscution
Exhibit 1 (R 9-12, 17-23, 35-383 Pros Ex 1). ' , '
, Private Narciso had elso been interrogated by criminal investigation
agents and,iftheir testimony is to be believed, had voluhtarily signed
8. pre-trial statement referred to during the trial as "Prosecutiop Exhibit
3 for identification.™ One of the agents taking part in this interroga-
tion testified, without objection being interposed by the defense, that
Private Narciso hed “implicated Pvt Balucanag just as it has been stated
in the statement by Pvt Baluceneg himsslf," According to another agent,
accu§ed had been present during the interrogation of Private Narc¢iso,
Yothing appears in the record of trisl to indicate that accused,
at the time Priwate Narciso “implicated™ him, did anything other

2 ’



I3

, (69)

3

then remain silent. Private Narciso had made the statementé in question

on 26 March 1947 and acoused's written pre-trial statement is dated 28:
March. Private Narciso testified, es a witness for the prosecution,
that he had not signed Prosecution Exhibit 3 for identification and that
he had never seen that document before. He replied in the negative to
the following question propounded to him by the trial judge advooates

"0n 26 March 1947, did you make the following statements
'At about 1900 hours I saw Sgt Hernandez took the rifle of Balucanag.
Then I noticed Balucanag rolling one tire near the YA" Pool fence
slipped it through it and sold it to some civilians, I could not
‘identify. ‘Then Sgt Hernandez received the money from these civi-

- lians the cost of the tires which he and Balucanag sold, I know.
that the tires cost{io +00 beocause Sgt Hernandez and Pfo Baluomg
told. Out of this F20.00, Sgt Hernandez gave Pfc Baluoanag F10.00,
and in turn -Balucanag gave ms ¥5.00, as my share and part in the
doal?' Did you make that !’catcmont?" (R 28)

Private Na.rciso further testified tha.t ho had been on roving patrol at A"
Pool on the night of 21 Maroh 1947, but he did not "notice" the sale of
tires in whioch Sergeant Hernandez and acocused allegedly participated nor

" did he receive five pesos that night.

Although it does not appear that Prosecution Exhibit $ for Identifica=~
tion was ever formslly offered or received in evidence as an exhibit, this
document was inserted in the record of trial proper as Prosescution Exhibit
Se It contains the statement to which the trial judge advocate referred
in the question quoted above and the further assertion that the unlawful
sale of the tire therein related took place on 21 March 1947 while Private

-Narciso and acoused were on roving patrol at the vehicle pool (R 15,16,18,

19,24-27; Pros Exs 1,3).
~ 4., Disocussion

In the recent case of CM 325377, Sigalaz, and again in CM 325378, Ca.tubig,
both companion. cases to the ons at bar, the Board of Review had ocossion to
point out that e showing, aliunde the pre-trial statement of aocused therein,
of the mere circumstance that 2-1/2 ton, 6x6, wheel assemblies were missing

. from the Camp Batangas vehicle pool on or about the date of the alleged

unlawful sale by such scoused of wheel assemblies of & similar type and
kind wes not a suffioient corroboration of his extrajudioial confession of
guilt of subh alleged offense. It was held, in each case, that, in order
to support a conviction of an offense for which an acoused has been brought
to trial and.to which he has confessed, there must be adduwmd, by way of
corroboration of the confession, substantial evidence of the corpus delicti,
that is, it must appear by oompetent proof aliunde the confession that the
partioular offense in question had probably been oommittod. In the

Sigalﬂ case, it was saids
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"aak Aliunde accused's confession, not an iota of evidence,
direct or oircumstantial, appears in the record of trial touch-
. ing upon any. cireumstance connected with the disappearance of
the wheel assemblies relating to their eventual disposition.
Whether they were retainsd by ths taker for his own use, given
. away in consideration of past favors, .destroyed or s0ld remains .
-in ths realm of merest conjeoture and suspicion. True, having -
in mind civilian shortages of automotive appliances in the '
Fhilippine Islands, it may be said that there is a goasibiligz
" that the missing wheel assemblies were sold on the 'thlack market,.?
But this is guesg work, for there are other and equal possibilities
as to what may have been done with this property. Disregarding .
the confession, the record of trial does not ocontain evidence
sufficient to enable the court reasonably to determine that ths-
wheel assemblies were probably sold rather than retained by the
.. taker, given sway or otherwise dealt with. No proof aliunde '
acoused's oconfession appesrs herein which would direct the minds
of the triers of faot towards a reasonable choice betwsen the
. many and various possible forms of disposition to which the- ;.
' missing property may have been subjeoted. It is thus impossible, .
by way of elimination or other rational process, to raise any
ons of these conflioting poasibilities to the level of a prob- _
ebllity (Troutman v. Mutual Life .Ins. Co., 125 F (2d) 769, 773).

1™

Consequently, if tho conviotion in the instant case is to be sustained,
we must look for:a greater degree of corroboration of the confession of
. this accused than is afforded by the showing that some 2-1/2 ton, 6x6,

:191;;1 assemblies were missing from the vehiocle pool on or about. 21 March

Having arrived at this point in our discussion, the ciizory is at once
presented as to whether the statement of Private Narcisoc to the oriminal
investigation agent, as related by the agent on the witness stand, impli-
oating scoused "just as 4t has been stated in the statemsnt by Pvt :
Baluoanag himself" ard the written pre-trial statement of Private Narciso
to the same effect,appearing in the record as Prosecution Exhibit 3, may
be considered o8 substantive evidense establishing the probabllity that
;in ?l:;ﬁzll‘lgl. of & 2-1/2 ton, 6x6, tire had in faot taken place on the
Woslh;;.l 1 March and thus sufficiently corroborating acoused's confession.

Prosertt not lingor Yo comment upon the ancillary question as to whether ,
cution Exhibit 3 was ever properly introduced or received in evidenocs,

nor shall we here set forth the rules ' '
| 6 governing the admissibility of and -
:.Orving substantive effeot to evidence which is offered merely g way of
pﬁ:::fm;:: gr . witnoni if, indeed,. the extrajudicial statements of. *
0130 were employed solely to.im h -
ness stand (see CM 323083, Davis ).y S h~1. Gestinony on the wit‘

i
’
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According to the pre-trial statements of Private Narciso, he was an
aider and abettor to an unlawful sale by accused of a tire on the night
of 21 March. It i8 a general rule of law that the extrajudicial admis~
‘sions and confessions of a purported accomplice, made after the termina-.
tion of the common aot or design and not in furtherance thereof and not
uttered in the presence of accused under cirocumstances wherein a failure
to make a prompt denial might be construed an edmission on his part, are
inadmissible “against™ acoused and this is so whether or not the acoomplice
is himself in.court a8 an acoused person (par 1l4c, MCM 1928; CM 275792,
Blair, 48 BR 151,153 CM 287995, Niohols, 29 ER (E70) 67,71). This rule
is besed on the theory that such admissions of the accomplice are not ad-
missions of aoccused and thus may not be used to establish that socused
~wag a partioipant in the offense concerning which his alleged cohort has *
‘made inoriminatory statements. Although the statements of Private Narnciso
" which were so damning to accused were apparently made in accused's presence
during the oourse of an investigation by criminal investigation agents
into the activities of both men, accused, being obviously in ,c‘uétody at -
the time, had the right to remain silent and his failure to repudiate such
statements could not, under these oircumstences, be considered a tacit ad- -
mission by him of the truth thereof (CM 270871, Shirley, 45 BR 351,355).

Having in mind, however, that the corpus delicti doss not inolude

the agenoy of accused as the oriminal and that such agency need not be
evidenoced independently of his confession (Forte v. United States, 94 F
(2d4) 238), the question remains whether an extrajudicial statement of a
Purported accomplice, not made.under such oiroumstances that it would .
amount Yo an admission by acoused himself, may nevertheless be employed,
wholly apart from-those portions thereof tending to implicate accused, to
establish the corpus delicti or the probability of its occurrence. There
-is a considerable body of authority indicating that it may be so employed.
It has, for example, been widely held that in a prosecution for aiding and
abetting another in the commission of a crime or in a proseoution for com=-
mitting the crime itself where aiders amd abettors are held responsible us
principals, any evidence may be adduced against the abettor which would be
admissible upon the trial of the prineipal to esteblish the guilt of the
"latter, including the conviction of the principal and his extrajudicisl
confessions and admissions even.though made after the termination of' the
Joint enﬁorpriso and when the absttor was not present, or, if present, was
under no duty to utter a denial (State v. Lyda, 129 Wash 298, 225 P 553
. Watkins v, State, 199 Ga 81, 33 S B (2d) 325, 330; State v. Bowers, 108
Kans 161,194 F 650; Commorwealth v. Dennery, 259 Pa <23, 102 A 874; Wigmore
on Evidence (3rd Ed) s. 1079 (o)s; 22 C J § p. 1331, 1333). It has also
been held that the guilt of the thief may be. likewise established in a
‘Prosecution for receiving stolen property (53 C J p. 530 and cases there
cited; contra, Kirby v. United States, 174 U S 47,55). We, however,
" find ourselves unable to foilow this line of decision insofar as it . .
sanotions the reception in evidence, with respect to the particulsr accused
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.

whose gullt or innocence is in issue and for the purpose of proving the
commission of the offense charged, of the out of court statements, not
attributable to acoused, of another or such other's conviotion. We

have adopted this view because of ow belief that the admission of such
evidence as substantive proof ageinst an accused, even though the third
person from whom it emanates is a purported accomplice and whether or

not he is brought to trial with aocused, constitutes an wwarranted denial
of the right of confrontation (Kirby v. United States, supra; State v.
Hester, 137 S C 145,134 S E 885,899; Const. Amend. 6; par. 111,113,1180,
MCH, 1s28)e . ' . - , . ;

i

The right of confrontation is an ancient right, a rule of evidence
which existed in Anglo-Saxon jurisprudenoe.before the adoption of the
Sixth Amendment to the Constitution: As embodied in that Amendment, and
in the conmstitutions of the various states, it is not to be teken as an:
absolute prohibition agaimst any evidence which does not come from the
mouth of. & living witness on the stand and under oath, but is subjeot to
the general exceptions to the hearsay rule which were recognized before
~and' at the time of ite enshrinement in oonstitutional provisions in this
country and which have since come into being due to various statutory ex-
tensions of these exceptions (Sal%ﬂger v. United States, 272 U 5 542, 6548

- Commonwealth v. Gallo, 275 Mass 320, 176 N E 718, -722; United States v.

, leathers, 135 F (2d) 507 - 28 U S C 695 held a constitutional statutory

. extension of common law shop book rule). A perusal of the English cases
cited in Kirby v. United States, supra, will indicate that the type evi-
dence here under disoussion was not and is not one of these exceptions.

It has been rather loosely said that tho'lolh reason for surrounding
an accused with the protection of the right of confronmtation is to insure
to him the opportunity to cross-examine the witnesses sgainst him, from
which it might be argued that the pre-trial statements of Private Narciso
were properly admitted in evidence herein for the reason that Private ,
Narciso took the witness stand and thus became subjeot to oross-examina=
%ion. :Nothing could better illustrate the fallacy of such a contention

- than the very events which “transpired during the trial of this oase, for
. Private Narciso categorically denied, from the witness stand, that he had
~ewr made the extrajudiclal statements-in question. Certainly, it would -
be most unjust to allow these repudiated statements to stand es evidence -
subjest to being accepted by the court as proof of the corpus delioti
. Should the oourt disbelieve Private Naroiso's testimony in denial. We
;igh: here 1134 that much.the same situation would have existed had Private
. Nerciso, while on ‘the witness st tted making the statements in ques=:
'tion but had donioc;/%ﬁ:a.g b ﬁgg? Ellis v, Unisod States, 138 F (24)
612,616)s It follows thuh the right of oo rontation, subject to the ex-
oeptiom to which we have referred above, must be afforded to accused at
the time the incriminstory statements are made in open court. It is 10
sufficient that acoused have the opportunity to oross-examine the witness
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' concerning damaging assertions, received as substantive evidense, which

" such witness may have made out of cowrt or, again having in mind certain .
exceptions not here materlal, that there was an opportunity for oross-
exemination out of cowrt at the time such assertioms were made (United
States v. Douglas, 155 F (2d4) 894 - affidavits of ascusers, attached Go
information, held improperly submitted to jury even though one of these -
adousers was oallsd as a witness). AltholUgh the right of confrontation -
may be waived or, more properly speaking, forfeited by an act of accused,
suoh as where after arralgnment and during the trial he escapes or, the

_ case not being a capital one, otherwise voluntarily absents himself while
being aware in either instance that his trial is about to continue (par

10, 55, MCM 19283 ClM'209900, Benjamin, 9 BR 149; Diaz v. United States,

223 U.8. 442, 455) nevertheless,hearsay evidence of the type here under
~consideration does not, in military praotice, gain substantive effect '
‘merely because accused has failed to objeot to its reception (par 113a,
1260, MCM, 1928; CM 325457, McKinster; see for comtrary oivil rule, = = .
Spiller v, ‘Atchison Ry. Co., 263 U.S. 117,130; United States v. Homestake
Emng Company, 117 F. 481, 489)

: Hmrever, castz.ng aside for the moment all oonsideration of the right

of confrontation and assuming, without deciding, that the court, having
in mind the fact that accused's confession was dated 28 March, may have.
been warranted in assuming that acoused aocquiesced in the inoriminatory
statements made in his presence by Private Narciso on 26 March, thus
making these statements admissible against him on familiar principles,

we are of the opinion that acoused's:conviction herein should .3till be

- set asida. As we have seen, if the statements of Private Narciso are ad-

- missiblo as substantive evidence against accused at all, they gain such

evidentiary status only because of a showing that aoccused had, tacitly

or otherwise, adopted. them as his own so that they would thus beocome a.o-_ ‘

cused's own verbal admissions. 4n acoused cannot be legally convioted
upon his uncorroborated extrajudicial admission, where such admission is

. merely verbal in nature and is made after the aime, any more than he can’
- upon his uncorroborated confession made ‘out of coirt (CM 301983, Young,

. 19 BR (ETO) 105,126) and it is olear that an accused's. confession or ad-
mission is not sufficiently corroborated by other confessions or admis-
"8ions made by him (CM 319501, Gilbert). .In short, we fail to find in the
instant record of trial competent and substantial evidence, existing in-
depsndently and apart from accused's oonfession and from his edmissions,.
if it be assumed he made such, tending to establish tha.t the offense al="
leged had probably been committod. B

: 5. For the foregoing reasons, the. Board of Roview 1s of the opinion"
thet the record of trial is legally :lnsuffieient 'co tupport the ﬁnding:
~of guilty amd the sentence. : R e R

\

. .m'ge Advooate -

» Judgo A.dvooato ';
. Judge Advoeo.te
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JAGK - CM 325056 °  lstInd
~ JAGO, Dept. of the Army, Washington 25, D. C._ “*@ﬁ; 1‘510:»‘2
T0: The Secretary of the Army ’

1. Herewith transmitted for your action under Article of War 50%,
as amended by the act of 20 August 1947 (50 Stat. 724; 10 USC 1522) and
the act of 1 August 1942 (56 stat. 732), is the record of trial in the
case of Private Alfredo Balucanag (10309/.99) » "o" Company, 57th Infantry
Regiment, Phi]ippine Scouts.

.2+, I concur in the opinion of the Board of Review that the record
of trial is legally insufficlient to support the findings of guilty and
the sentence and, for the reasons stated therein, recommsnd that the
findings of guilty and the sentence bes vacated, and that all rights,
‘privileges and property of which accused has been deprived by virtue
of the findings and sentence so vacated be restored. ,

A 3. TInclosed is a form of action designed,to carry.into sffect
. thj.; recommendation should such action meet with your approval.

2 Incls o s THOMAS H. GREEN

1 - Record of trial Major Gensral
2 -~ Form of action . "~ The Judge Advocate General

( GOMO h6 (DA) 9 i'eb 1948) «
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"\ DEPARTMENT OF THE ARMY (7%)
"IN tas OFFICE OF THE JUDGE ADVOCATE GENERAL 7
WASHINGTON 25, D. C.

JAGH - CM 325075 10 October 1947

UNITED STATES"® EIGHTH ARMY
Trial by G.C.M., convened at
APO 343, 12 June 1947. Dis-

" honorable discharge and con-
finement for 1life. Penitentiary.

Ve

Private IOUIS V. ROCKWELL

(RA 46001043), Attached Un-
assigned to Headquarters and
Headquarters Detachment, 1lith
Replacement Battalion, A4th
Replacement Depot,

REVIEW by the BOARD OF REVIEW
HOTTENSTEIN, GRAY and LINCH, Judge Advocates

1. The Board of Review has examined the record of trial in the

- case of the soldier named above.

2. The accused was tried upon the following Charges and Speciﬁcations:
CHARGE It Violation of the 92nd Article of War.

Specification: In that Private Louis W. Rockwell, attached un-
assigned Headquarters and Headquarters Detachment, 1lith
Replacement Battalion, Fourth Replacement Depot, AFO 703,
did, at or in the vicinity of Noda, Chiba Prefecture, Honshu,
Japan on or about 17 February 1947, with malice aforethought,
willfully, deliberately, feloniously, unlawfully, and with
premeditation kill one Moshle Watanabe s 8 huma.n being by
shooting her with a pistol. :

CHARGE II: Violation of the 93rd Article bt War,

Specification: In that Private Louls W. Rockwell, attached un-
assigned Headquarters and Headquarters Detachment, 1lith
Replacement Battalion, Fourth Replacement Depot, APO 703,
did, at Troop "B", 8th Cavalry Regiment, APO 201, Tokyo,
Japan, on or about 16 February 1947, unlawfully enter the
supply room of Troop "B", 8th Cavalry Regiment, AFO 201, with
ixrbent to comnit a crimin&l offense, to wit, Larceny therein.

CHARGE III. Violation of the 94th Article of War.:

Specification: In that Private Louis W. Rockwell, attached un-
assigned Headquarters and Headquarters Detachment, 14th
Replacement Battalion, Fourth Replacement Depot, APO 703,
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did, at Troop "B", 8th Cavalry Regiment, APO 201, Tokyv,
Japan, on or about 16 February 1947, feloniously take, steal
and carry away one pistol, of the value of about $40.00
property of the United States furnished and intended for the
military service thereof,

He pleaded not guilty to, and was found guilty of, all Charges and
Specifications. No evidence of previous convictions was introduced.
He was sentenced to be dishonorably discharged the service, to forfeit
gll pay and allowances due or to become due, and to be confined at
hard labor for the term of his natural life, The reviewing authority
approved the sentence, designated the United States Penitentiary, -
McNeil Island, Weshington, or elsewhere as the Secretary of the Army
may direct, as the place of confinement, and forwarded the record of
trial for action under Article of War 503.

3. The Board of Review adopts the statement of the evidence and
the law contained in the review of the Eighth Army Judge Advocate,
dated 19 July 1947. -

4. The court was legally constituted and had jurisdiction of the

person and the offenses. No errors injuriously affecting the substantial
“ rights of the accused were committed during the trial. The Board of

Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence. A sentence to
death or imprisonment for life is mandatory upon a conviction of a
violation of Article of War 92. Confinement in a penitemtiary is
authorized by Article of War 42 for the offense of murder, recognized
as an offense of a civil nature and so punishable by penitentiary con-
finement by Section 273 and 275, Criminal Code of the United States
(18 U.S.C. 452, L54). Vhere part of the whole sentence is punishable
by confinement in a penitentiary, the whole sentence may be served
therein (AW 42). _ o

Judge Advocate

J udge Advocate

Judge Advocate




DEPARTVENT OF THE ARMY (7)
In the Office of The Judge Advecate General
Washington, D.C,

JAGK = CM 325090 o | 91 0Ci 947

UNITED STATES BIGHTH ARMY

Yo Trial by G.C.M., convensd a%
APQ 343, 1 and 3 July 1947.
Each: Dishenorable discharges
(Suspended) and confinement
for one (1) year. United

- States Disciplinary Barracks,

Privats EERT E. HALL, JR.
(RA 13227433}, and Private
First Class JOHN D. GRAY

(RA 13227427), both of
Headquarters Company, 1190th
Engineer Base Depod

Nt St Sast et el e st v s “nut
N

OPINION of the BOARD OF REVIEW
SILVERS, McAFER and ACKROYD, Judge Advocates

1. The record of irial in the case ef the soldiers named above,
having been examined in the Office of The Judge Advecate General and thers
found legally insuffieient to suppert the findings ef guilty as to the
accused Gray, has baen examined by the Board ef Review and the Board
subnits this, its epinion, te The Judge Advecate General.

2. The accused were tried wpon the follewing Charge and Specifica-
tien:

CHARGE: Vielation of the 93d Article ef War.

Specificatien: In that Private Bert E. Hall, Jr, -and Private
First Class John D, Gray, beth eof Headquarters Coampany,
1190th Engineer Base Depot, acting jeintly, and in pur-
suance of a cemmon intent, did, at er in the vieinity ef
Yokohama, Honshu, Japan, on or about 23 February 1947,
feloniowsly take, steal and carry away a ring, valus about
S%x.nd Hundred Dollars ($600.00), the property of Minoswke -

- K Oe .

- Bach accused pleaded not guilty to and was found guilty of the Charge and
Specifieation. Bach accused was sentenced to be dishonorably discharged

- the servies, to forfeit all pay and allowances due or to bseome due and to
be confined at hard labor for one year. The reviewing authority approved

the sentence as to each ascused, but suspended the axeeution of the dis-
honorable discharges until the accused were released from eonfinement and
designated the United States Disciplinary Barraeks, Fort Leavenworth, Kansas,
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as the place of confinement. The resulté of trial were promulgated in
. General Court-Martial Orders No, 163, Headquarters Eighth Army, APO
343, 5 August 1947,

3. On 23 February 1947 the accuséd, Private Bert B, Hall, Jr. and
Private First Class Jom D. Gray, were in the Tokindo Watch Shop,
Yokohama, Japan., The manager of this shop was waiting on other :
customers at the time the accused entered the shop, Three other Japaness
nationals were in'the store at this time, The two accused were stand-
ing near a show case containing rings. This show case was unlocked.

- The glass top on this show case was broken andit was possible to move it
about five contimeters. While the two ‘accused were standing at this
show case’ the people in the shop hsard some nolse which they thought was
made by one of the accused when he placed a package on the show cassg.
The -accused left the store without making any purchases. Immediately
after they left the store it was discovered that the glass covering the -
show case had been pushed back and a diamond ring was missing. There
had been other customers in the shop on 23 February 1947 prior to time
the accused entered the shope (R. 7-9, 11). Yukiko Kondo, the wife of .
the omner of the stcre, testified that the diamond in the missing ring
"was more or less square. It was a little yellowish and it had a black
spot® (R, 10). - L .

Minosuke Kondo, the omner of the Tokindo Watch Shop described the
diamond in the missing ring as being "more or less oval and right in the
middle was & black spot. He had paid 22000 yen for the ring and his
selling price was 30,000 yen (R. 14).

This ring was retwrned to the ommer by ®an officer of the C.I.De I
am not sure of his name, but it sounded like Beligan." The ring was
sold after its return (R.10).

Thomas C. Rowan, a CID agent, investigated a case involving the
two accused. He was present when agent Craven searched a footlocker be—
lenging to the accused Hall, In this footlocker they found a “gold ring
with & small diamond set." The day following this search Agent Rowan
Yurned this ring over to Lisutenant Verigan of the CID office (R. 16)e

Chotaro Tsuchiya, a jewsler and watch maker, testified that on 2 May .
1947 he appreised a dismond and found it to be worth 14,000 yen. This
diemond weighed o7 of a carat, It was more or less square, yellow in
appearance, and contained a spot of carbon in the center (R. 15).

4e The accused offered no evidence and after their rights as wit~
nesses were explained they each elected to remain silemt (R. 18).
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5. larceny is the taking and carrying away by trespass of personal -
property which the trespasser kmows to belong either generally or
specifically to another, with intent to deprive such ommer permanently
of his property therein (par, 149g, MQM),

To establish the offense of which each accused stands convicted
it was necessary to provs by direct or circmstantial evidence the
taking and carrying away of the ring as alleged. The proof may be
either direct or circumstantial, but cannot rest upon mere suspicion
or conJecture. Proof of a mere opportunity to comait a crime is not
sufficient to establish guilt (CM 216004, Roberts, 11 BR 69, 71).

The evidence establishes that on 23 Pebrnary 1947 a diamond ring was
stolen from the Tokindo Watch Shop under circumstances which cast
suspicion upon either one or both of the accused. It was shown that
this ring was returned to the omner by a CID sgent whose "name was be-
lleved to be Beligan.” This ring was so0ld and it was impossible to
produce it in courts ' .

. CID Agents Craven and Rowan searched a footlocker belonging to the
accused Hall and found therein a diamond ring. This ring was delivered
to CID Agent "Verigan.® No one described this ring other than to say it -
was "a gold ring with a small diamond set.® The evidence does not show
when the search of Hall!s footlocker was made, Likewise the record is
silent as to the time the stolen ring was returned to the omner, If it
could be assumed that agent "Beligan" and agent ®Verigan" are one and the
sane person the record of trial is still insufficient to show that the
stolen ring was the ring taken from Nall's footlocksr. The CID agent who
returned the stolen ring to the watch shop did not testify and there is
no evidence to sl'ow how he came in possession of the ring he returned to
-, the watch shop, The ring so returned nzy have been the one found in
Hall's footlocker, however the record is silent on this point and the
assumption that it was the same ring rests only upon a mere conjecture.
The ring taken from Hall's footlocker was not described in detail and
therefore the evidence is insufficient to warrant the assumption that
the ring found in the footlocker was in fact the stolen ring, A detailed
description of the ring might have coincided with the description of the
gtolen ring and thereby afforded a baszis upon which the court could have
based a finding that the rings were in fact one and the same ring. ‘

It 1z not necessary. in all cases involving theft of property to

. introduce the stolen property in evidence or display it to the court. The
Property may be of such a character that it is impossible to introduce

it in evidence or it may have been consumed, burned, lost, discarded or
a3 In this ease sold., When the articles are not introduced in evidence .
they must'be identified by other evidence so that the court can determine
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beyond a reasonable doubt that the stolen artioles ‘were in fact the sems
articles found or known to have been in the possesaion of the aooused
(cu 202976, Baker, 6 R 389,392)

The ovidonoo in this case goes no f*urther than to raise a mere sus~
picion that the two acoused stole the ring from the Tokindo Watch Shop.
The acoused Hall was shown to have been in the possession of a diamond

ring but the evidence wholly fails to show when this ring was found in
" his possession or that it was the ring stolen from the Tokindo Watch -
" Shop.” No evidence was 1ntroducod to show that the uooused Gray over
possessed a dimond ring. o, SR .

s ;-

_ 6. For tha reasons stated, tho Boa.rd of Review is of the opinion
_that the record of trisl is legally 1nsuf‘ﬁcient to aupport tr;e findings
w of! guilty a.nd the sentences. N : '

Coo S

ng’» Advocate.

| &@f Y \c: Qu.,——.Judge va.oato"

/) Judge Advooate -
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JAGK - CM 325090  let Ind |
" JAGO, Dept. of the ery Weshington 25, p.oco 0CTES 1547
. T0s  The Secretary of the Army | '

. 1. Herewith transmitted for your sction under Article of War 503,
. as amended by the aot of 20 August 1937 (50 Stat. 724, 10 U.S.C. 1622)
and the act of 1 August 1942 (56 Stat. 732), is the record of triel in
: the case of Private Bert E. Hall, ' Jr. (RA 13227433), and Private First .
' Class John D. Gray (RA 13227427), both of Headquarters Company, 1190th E
; Engineer Base Depo‘b. } .

2. I concur in the opinion of the Bonrd of Review that the rooord

of trial is legally insufficlent to suppert the findings of guilty emd . .
the sentences and, :for the reasons stated therein, recommend theat the =

findings of guilty and the sentences be vaoated, and that all rights, = .
privileges and property of which the accused has been degxind by virtuo,

of the ﬁndings «and sentences g0 vacated be, rostored.. S L

; \ § 7

, 3. InoIosod is o’ fom of sction designad to oo.rry into orfeot this
reoomnendatiqn, ‘should: suoh aotiof et with your appro ale - C

‘21no1--m = .".'--'_,"'-THOMASE.GREEN

" 1 Reocord of trio.l 7. "Major General . - , D

2. Form of action TR .Tho Judge A.dvouto Generu.l

[

( ccuo 51, 9 Nov 19h7).
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. DEPARTMENT OF THE ARMY :
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL (83)\
WASHINGTON 25, D. c. :

JAGY - CM 325107 .300EC 1941

UNITED STATES ~ U. S. CONSTABULARY

A v. v ) Trial by G.C.M., convened at’
. 2 Stuttgart, Germany, 3 June
Private JOHN W. SHATZER
(RA 3374224,9), Hesdquarters
Troop, 10th Const.abulary ;
Regiment.

1947. Dishonorable discharge
and confinement for one (1)
year. Disciplinary Ba.rracks.

}DLDING by the BOARD OF REVIEW ' A
" BAUGHN s SPRINGSTON and LANNING, Judge Advocates '

. 1. 'I‘he record of trial in the case of the soldier na.med above has
been examined by the Board of Review, '

2. Accused was tried upon the following charges and Speciﬁcationa:

CHARGE I: Violation of the Bbth Article of Wa.r.
(Diaa.pprovcd by Reviewing Authority).

Specification: (Disapproved by Reviewing Authority)
. CHARGE IT: Violation of the %th Article of War.

~ s a

Specification 1: (Disapproved by Reviewing Authority);
Specification z: (Finding of Not Guilty)

Specification 3t In that Private John W. Shatzer, Hgadquartors
Troop, 10th Constabulary Regiment, did at Oberurbach, Germany,
on or about 2400 hours, 19 March 1947 wrongfully enter an
"0ff Limits Flace', to wit the Venereal Diseau Hoapita.l at

Oberurbach,

-

Specirication l.x +In tha.t Private John W. Shatzer, Headquartern _
Troop, 10th Constabulary Regiment, did between the dates 1
February 1947 to 18 March 1947 have carnal knovledgo of‘a
female under 16 years of age. .

: »Accused ploaded not guilty to all Charges and Specifications and was fonnd
guilty of Charge I and its Specification, of Charge II and Specifications
1, 3 and 4 thereof, and not guilty of Specification 2 of Charge II. :
Evidence of two previous convictions was introduced, He was sentenced to .
~ be diahonorably discharged the aorvico, to forfeit all pay and allowancu
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due or to become due and to be confined at hard labor for two years,

The reviewing authority disapproved the findings of guilty of the Speci-
fication of Charge I and Specification 1 of Charge 1I, approved the ‘
nfindings relative to the other Specifications of Charge II" and the

" sentence, reduced the period of confinement to one (1) year, designated
the Branch United States Disciplinary Barracks, Greenhaven, New York,

or elsewhere as the Secretary of War may direct, as the place of con-
finement and forwarded the record of trial pursuant to Article of War 505.

3. Evidence adduced in support of Specifications 3 and 4 of Charge
II, the only offenses left for consideration, shows that on the night of
19 March 1947, accused drove a jeep through the closed gate of the
Venereal Disease Hospital, Oberurbach, Germany. The hospital had "off
limits" signs in both the English and German languages on every entrance
each bearing the stamp of the military government from Waiblingen (R, 105.

Several times between January 1947 and March 7, 1947, accused had
sexual intercourse with one Greta Guhr in her apartment. She was under
sixteen years of age until September of 1947 (R. 14, 15), At the time
the acts took place she had told accused she was sixteen (R. 15).

L. The accused, having been advised of his rights, elected to remain
silent, - _ S

5. The evidence thus establishes that the accused wrongfully entered
an "off limits" area, as charged in Specification 3 of Charge II, and also
proves that accused had sexual intercourse several times with one Greta
-Guhr, a female under the age of sixteen years, as alleged in Specification
L, of Charge II, There is no doubt but that the Specification first mentioned
allegates a.military  offense analogous to that of violation of standing
orders and having a comparable maximum punishment, There is a serious
doubt, however, as to whether or not the second specification charges an

offense and it is with that question the Board of Review is presently
concerned, - o : ' :

Specification 4 of Charge II alleges that the accused "¥* # % did between

the dates 1 February 1947 to 18 March 1947 have carnal knowledge of a
female urnder 16 years of age." Concéivab}y the intendment was to charge Vv
the offense cammonly known as "statutory rape®, or sexual intercourse
committed with a female under the statutory age of consent, similar to
that denounced by Congress for certain territories, districts, and places
within the exclusive Jurisdiction of the United States (Section 279 of
the Federal Penal Code of 1910, 18 USCA Sec. 458), and in the District of
Columbia (Sec. 22: 2801 District of Columbia Code, 1940 Ed.). The cited
statutes are inapplicable to non-capital offenses purportedly committed
i(% violation of public law as enfarced by the civil power in Germany
cnhapter XVIL Sec. VI Par L46 MCM, 1921, p. L63; Par 152c, MCM, 1928;

211420, McDonald, 10 BR 61), other than possibly to determine the
measure of punishment (AW 42; CM 322167, Jernigan, (August, 1947)).
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~ Irrespective of whether the laws of this country, or German laws
vhich might conceivably be recognized by an Army courts-martial denounce
such conduct as an offense, it must be observed that the above specifi-
cation fails to allege an offense. The language employed neither charges
an act or acts which are "per se" offenses, nor contains words indicating
that accused's conduct was "wrongful" or "unlawful." Notwithstanding an
allegation that the female was under sixteen (16) years.of ags, no nega-
tion of a marital status appears in the specification, either expressly,
or by reasonable inference in view of the omission of the female'!s name
therefrom,  When considered in the light of the gensrally accepted ‘
definition of camal knowledge, viz: "The act of & man in having sexual .
bodily connection with & woman; sexual. intercourse™  (Black's Law
'Dictionary, Third Edition p. 282), the fallure to deny such a status
' removes the wrong charged from the category of an'act "per se" an offense., .
‘Manifestly, the specification contains no other words importing: wrong- L
- doinge " Lacking the requisite language to charge an act "per se" an offense,
and similarly lacking an allegation that the conduct was wrongful or un~
~lawful, no offenss was charged and the proof not su the legel - ’
deficiency (Qf 226512, Lubow, 15 BR 1053 CM 254704, Thompson, 35 BR 329, 3393
. CM 321667, Scholz (June 194'75).. This rule has been clearly and concisely '
~set forth in G 254704, Thompson, supra, wherein the Board of Review stated:

"M% % % where an act charged is not per ss ah offense, words
"such. as 'wrongful,! tunlawful' or the like must be used in the

. Specification to maka it an offense CM 113535 and 130811, Dig

Ops. JAG 1912-40, sec 451(8); CM 218409, 1 Bull JAG 18;

, OM226512,'2 Bull JAG 17).% . .= .. .. N

In the application of the above principle to the instant case and
reaching a conclusion consistent therewith, the Board o Review has not
been unmindful of the following excerpt from paragraph 87h, Manual for

- Courts=Martial 1928, based upon the provisions of Article of War 371 -

‘W% % % No finding or sentence need be disapproved solely be=
cause a specification is defective if the facts alleged therein
" and reascnably implied therefrom constituts an offense, wnless .
4% appears from the record that the accused was in fact misled by
. such defect, or that his substantial rights were in fact other-
. wise injuriously affected thereby.® . .. . S )
Without considering the question of mhether the accused was misled, defense
‘counsel should, in view of the manifestly defective character of Specifica~
?ion 4, have moved to strike or to })mva AIc:therw:’s.s; o;j:;dted :o ;he same oo 8
8. 7la, 73 MCM 1928, ppe .55,57). - An accused should mot, however, be ,
hf&lfl acﬁ&tzgi.u szch’apgaae I‘gz fallure of his counsel to so &ct,
- espsclally in an .instance which requires speculation as to the offense
actually intended, _ L - o

B
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" .. 5, For the reasons stated, the Board of Review holds the record
- of trial legally insufficient to support the findings of guilty of .
. Speciﬁ.caﬁ.on 4 of Charge II, legally sufficient to support the findings
. of gullty of Specification 3 of Charge II and Charge II, and legally
. sufficient to support only so much of the sentence as involves confine-
- - ment at hard labor for’ six months and forfeiture of two~thirds pay per
; month for a like period. ' R

CMM T @M Lo e A;;;;;"'

,Judgo Advocato -

. "".;Tiidgé' Advocate
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JAGV - CM 325107 1st Ind
: . 0 ? Al "\'
JAGO, Depte of the Army, Washington 25, D, C. MNﬁ\P‘Mg‘

TO: Commsnding General, U. S. Constabulary, ARO L6, ¢/o Postmaster,
" . New York, New York.

1., In the case of ‘Private John W. Shatzer (RA 33742249), Head-
- quarters Troop, 10th Constabulary Regiment, I concur in the foregoing
holding by the Board of Review and recommend that the finding of guilty
of Specification L, Charge II, be disapproved and that only so much of
the sentence be approved as involves confinement at hard labor for six
months and forfeiture of two-thirds pay per month for a like period.

2, The acts expressly alleged and reasonably implisble from the
allegations of Specification 4, Charge II, do not constitute an offense.
. The defects in pleading must therefore be deemed to have injuriously
affected the substantial rights of accused within the meaning of
paragraph 87b (third subparagraph) of the Manual for Courts-Martial,
1928, and Article of Var 37. : : r

3. Yhen copies of.the published order in this case are forwarded
to this office, they should be accompanied by the foregoing holding and
this indorsement, For convenience of reference, please place the file
number of the record in brackets at the end of the published order, as
followss ' '

(e

(C¥ 325107)
1l Incl THOMAS H. GREEN

Record of trial ‘ ‘ Major General
, . The Judge Advocate General
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In the Office of The Judge Advocate General (89)
Washington 25, D.C.

JAGH CM 325112 20 Jamuary 1947

UNITIED STATES SECOND ARMY

v, Trial by G.C.M., convened at

Fort George G. Meads, Maryland,
29,30 July 1947. Dismissal and
total forfeitures.

Captain EDWARD S. HALBERT
(0-1056730), MI Reserve,
Headquarters and Headgquarters
Company, Counter Intelligence
Corps Center, Holabird'Signal
Depot, Baltimore 19, Maryland

Nt Nt st st Swst st ug st st “ar

CPINION of the BOARD OF REVIEW
HOTTENSTEIN, LYNCH, and BRACK, Judge Advocates

l. The Board of Review has examined the record of trial in the
case of the officer named above and submita this, its opinion, to The
Judge Advocate General. ‘ ’

2. Accused was tried upon the following Charge and Specifications:
CHARGE: Violation of Article of War 96.

Specification 1: In that Captain Edward S. Halbert, Hq and Hq Co,
CIC Center, Holabird Signal Depot, Baltimore 19, Maryland,
did, at or near CIC Headquarters, Holabird Signal Depot,
Baltimore 19, Maryland, on or about 7 March 1947, with intent .
to deceive Lt Col J. B. Stearns, officidlly state to the said
Lt Col J. E. Stearns, that he had not signed the application
for a marriage license involving one Ann Marusic, which state-
ment was known by the said Captain Halbert to be untrue.

~ Specification 2: In that Captain Edward S. Halbert, Headquarters
and Headquarters Company, CIC Center, Holabird Signal Depot,
Baltimore 19, Maryland, did, without due cause, at Holabird
Signal Depot, from on or about August, 1946, to on or about
May, 1947, dishonorably fail and neglect to provide for the
- support of his minor child, Gregory Thomas Halbert.

He pleaded not guilty to and was found guilty of the Charge and its
Specifications. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service, to forfeit all pay and
allowances due or to becoms due, and to be confined at hard labor for
one year. The reviewing authority approved the sentence, but remitted
the confinement imposed, and forwarded the record of trial for action
pursuant to Article of War L48.
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3. The Board of Review adopts the statement of the evidence

contained in the review of the Second Army Judge Advocate as.a.statement
of the evidence in this case, with one exception and one addition as follows:

The sentence on line 17, page 3 of the Staff Judge Advocate'!s Review
is corrected to read: "It was his opinion that 'The signature on LProsecu—
tion's/ Exhibit 2 could have been written by the writer of [Prosecution's/
Exhibits 7, 7a, Tb, and Tc.'t (R LB)

Tﬁe Board adds to the Staff Judge Advocatel!s statement of the evidence

‘the following: A photographic copy of the original record of marriage :
license application and minister's certificate of marriage ceremony, on
file in the office of the Clerk of the Circuit Court for Harford County,
Maryland, was admitted in evidence as Prosecution's Exhibit 2, without
objection. It was further stipulated that Prosecution's Exhibit 2 is a
true exact and authenticated copy of the original thereof (R 13). There
was testimony that one of the parties must appear in person, be sworn and
furnish the information necessary to f£ill out the form and sign the appli-
cation. The application is then given to the applicant for use of the
person performing the ceremony. After the ceremony the person performing
the ceremony completes the form (R 11). The marriage application form
introduced into evidence bears the signature of ¥Edwin S. Halberg® as
applicant and shows that the person so designated declared under oath

that Edwin S. Halberg was the name of the groom and Ann Marusic was the
name of the bride; that both were in the Army, that Halberg was divorced;
and that Niss Marusic's permanent residence was in Minnesota., The certifi-
cate on the application form recites that Edwin S. Halberg and Annie Marusic
were married at Bel Air, Maryland, on 29 August 1944 by Marion S. Michael
- (Pros Ex 2,R 76). The Reverend Marion S. Michael testified that he had

signed a similar certificate (R 15). :

) L. Accused was found guilty of the dishonorable failure to support
his minor child, Gregory Thomas Halbert (Chg, Spec 2). The evidence per-
taining to this finding of guilty adduced at the trial shows that accused
. met Anne Marusic, then a member of the Women's Army Corps at Edgewood

Arsenal sometime in June 194L. On 10 June 194l they had a date during the
course of which they had intimate relations. Subsequently Miss Marusic
discovered that she was pregnant, discussed the matter with accused and
made plans for marriage. On 29 August 194} she and accused went to Bel
Air, Maryland, where accused went into the court house. After leaving
the court house, they finally located a visiting minister, the Reverend
Marion S. Michaels, who married them. Mr. Michaels recognized accused
as Edwin S. Halberg. Accused went overséas in 194li. After her discharge
from the Women's Army Corps in October 194k, Miss Marusic returned to her
gome. On 11 March 1945 at St. Paul, Minnesota, Miss Marusic gave birth to

regory Thomas Halbert. Subsequent to the birth of the child she received
letters from accused in which he referred to the child as “Chip.% "The
letters received by Miss Marusic from accused subsequent to their marriage
Were addressed to her as "Mrs Ann M. Halbert." Miss Marusic did not see
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accused again until February 1946 when they stayed together in a room
in the Palmer House, Chicago, Illinois, at which time accused acknowledged
paternity of the child. Although Miss Marusic wrote accused asking for
money she has received from him a total of $90.00. In his own testimony
accused denied that he ever contributed to the support of the child.

Members of the military service have an obligation to support their
children whether the children be born in or out of lawful wedlock, and
failure to fulfill that obligation is clearly conduct of a nature to
bring discredit upon the military service (SPJGA 1945/11391). There a °
child is born in lawful wedlock there is a presumption that the husband
is the father of the child-and a child born in lawful wedlock is legitimate.
(7 Am Jur, Title "Bastards,® Sec 14,15) Thus in a prosecution of the
husband for non-support of such a child the husband would have to prove
that he was not the father of the child in order to defend successfully
where in fact he was not supporting the childe In such case in civil
practice it is not necessary to have a filiation proceedi.ng to determine
paternity and to order support.

It has been contended in the instant case that since accused had a
subsisting marriage at the time of his marriage to Miss Marusic the
marriage was void and hence there is no presumption that accused was
the father of Miss Marusic's child. Because of the void marriage it is
argued that the child is illegitimate and that filiation proceedings with
an order to support by a civilian court of competent Jurisdiction would
be a condition precedent to a successful prosecution by court-martial for
non-support.

Presupposing that the marriage was in fact void this argument is
untenable under the peculiar circumstances of this case. Accused's
conduct prior to and subsequent to the birth of the child is an admission
to the world that he is the father of the child and for the purposes of
a prosecution for non-support of a minor child in violation of the 96th
Article of War the admission obviates ths necessity of a prior filiation
JUdgment against accused. The rule hereemunciated is to be limited
strictly to the facts and circumstances found in this case. Expressly
undecided is the situation presented by & good faith denial of paternity
in a prosecution for non-support. .

The evidence adduced for consideration by the court in this case
warranted the finding that accused dishonorably failed to support his
minor child.

g Accused was also found guilty of making a false official statement
(Chg, Spec 1). The evidence supporting this finding of guilty shows
that during an investigation of his marital status accused stated to
Liéutenant Colonel -J. K. Stearns that he, accused, had examined the
marriage application and that the signature on the application was not
his, The circumstances of record show that the marriage application
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referred to by accused was the marriage application introduced in
evidence as Prosecution Exhibit 2, which recited that Edwin S. Halberg
and Ann Marusic were the parties seeking permission to marry, and
which bore the signature "Edwin S. Halberg." Accused admitted in his
testimony that he stated to Lieutenant Colonel Stearns that the slgna-
ture on the application was not his. :

As to the falsity of accused's denial the prosecution introduced a
handwriting expert who on the basis of a comparison between known specimens
of accused's handwriting and the signature "Edwin S. Halberg" on the
marriage application, testified that the signature on the marriage appli-
cation could have been made by accused or by scme other person. Both
the marriage application and the kmown specimen of accused's handwriting
were introduced in evidence, and without the intervention of a handwriting
expert the court could have determined that the signature on the applica-
tion was made by accused (MCM, 1928, par 116a; CM 260165, Thompson, 39 BR
151,159; CM 276285, Lucas, 48 BR 265,273). In this case the Igconclusive
character of the testimony of the handwriting.expert may not be said to
have rendered ineffectual the determination of the court, implicit in its
finding of guilty, that accused was the author of the signature on the '
application. The court had for its consideration other evidence of a
highly corroborative nature. On the day the application was accomplished
accused entered the courthouse where the application was obtained, and
subsequently on the same day was united in matrimony with the prospective
bride named on the application, and the person, who performed the marriage
ceremony, and identified accused as the person who married Ann Marusic,
certified the fact of marriage on the application form. ‘

The Specification alleges that accused stated he had not signed the
marriage application, and the testimony shows that he stated that it was
not his signature on the marriags application. The accused's name 1is
"Edwird S. Halbert", and the signature on the application is "Edwin S.
Halberg." "Edwin S. Halberg" ig not accused's customary signature, but
as shown the name "Edwin S. Halberg® was written on the application by
accused, 1t was his signature at the time he wrote it. In any event the
denial that it was his signature was an effective denial that the name was

written in his handwriting. There was no variance between the allegation
and proof. _ S . ' ’ ‘

The finding of guilty of making a false official statement as alleged
was warranted by the evidence. o _ :

Se Records of the Department of the Army show that accused is 3k
years of age: He was married to ons Mas Wilder in 1543 and divorced
grom her in 1944, He attempted matrimony in 15L4L, prior to his divorce

rom Mae Wilder, with Ann Marusic. One child whose paternity accused
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. now denies was born of this union. On 28 Jun~ 1946 accused married
Dorothy Marie Spuhler at Las Vegas, Nevada. Accused was graduated from
Junior College and attended Chico State College for one year. In civilian
life he was variously employed as a field supervisor by the Department of
Agriculture, the Forestry Service as a ranger, the Department of Justice
as an immigration inspector and by the City of El Paso, Texas, as a police
officer. He had enlisted service from 5 September 1542 to 3 June 1943
when he was commissioned second lieutenant. He served behind the enemy
lineg in China for approximately a year. Upon separation from the service
in May 1946 he had attained the grade of Captain, and his efficiency index
was "5.2" the adjectival equivalent of which is "excellent." He was re-
called to active duty in August 1946. His efficiency reports of record
since recall to active duty are "excellent" and "superior."

The Board of Review has considered the following communications per-
taining to accused in its review of this case: Letter to The Assistant
"~ Judge Advocate General, dated 13 August-1947 from The Honorable Leroy
Johnson, House of Representatives; letter to the President, dated 3 August
. 1947, from Mrs. Grace G. Halbert, mother of accused; letter to The Adjutant
General, dated 19 October 1947, also from accused's mother; telegram to The
President, dated 9 August 19h7, from Mr. George R. Prestidge, Visalia,
California.

Douglas N. Sharretts, Esq. of Baltimore, Maryland, appeared before
the Board of Review and presented oral argument in behalf of accused on
19 Decenher 19h7.

. 6. The court. was: lega.lly canstituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
the findihgs of guilty and the sentence as modified by the reviewing
‘authority and to warrant confirmation of the sentence. A sentence of
dismissal and total forfeitures is authorized upon conviction of viola-
tions of Article of War. 96. L

s Judge Advocate

5. Judge Advocate

2 Judgé_:_ Advocate
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TO: The Secrétary of the Army

1. Pursuant to Executive Order No. 9556, dated May 26, 19L5, there
are transmitted herewith for your action the record of trial and the.
opinion of the Board of Review in the case of Captain Edward S. Halbert
(0-1056730), MI Reserve, Headquarters and Headquarters Company, Counter
Intelligence Corps Center, Holabird Signal Depot, Baltimore 19, Maryland.

2. Upon trial by general court-martial this officer was found
guilty of making a false official statement (Charge, Spec 1), and of
dishonorably failing to support his minor child (Charge, Spec 2), in.
violation of Article of War 96. No evidence of previous convictions
was introduced. He was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become due, and to be confined at hard
labor for one year. The reviewing authority approved the sentence, .
remitted the confinement -imposed and forwarded the record.of trial for
action pursuant to Article of War L8.

3. A sumary of the evidence may be found in the review of the
Second Army Judge Advocate, which with minor additions has been adopted
by the Board of Review as the statement of the evidence in the case.
The Board is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant confirma-
tion of the sentence. I concur in that opinion. ' ' '

Sometime in June 194l accused met Ann Marusic, then an enlisted
member of the Women's Army Corps, and had a date with her on 10 June
194y during which the two indulged in sexual intercourse. Subsequently
Miss Marusic discovered that she was pregnant. She informed accused of
her condition and they made plans for getting married. On 29 August
194k accused and Miss Marusic were purportedly married at Bel Air,
Maryland, by the Reverend Marion S. Michaels, who identified accused
as Edwin S. Halberg, the name by which the prospective bridegroom was'
designated on the marriage license. Subsequently accused went overseas
and Miss Marusic was separated from the Women's Army Corps. In March 1945
at Saint Paul, Minnesota, Miss Marusic gave birth to Gregory Halbert. In
correspondence with Miss Marusic after the marriage at Bel Air in August
194k accused addressed her as "Mrs. Ann M. Halbert,* and after the birth
of the child referred to the child as "Chip." In Jamary 1946 after

accused's return from overseas, he and Miss Marusic stayed together at
the Palmer House in Chicago at which time Mi ye gether & 4
admitted paternity of the child. . ss Marusic tgsti_fied accuse

Accused testified in his own behalf that he |
never had sexual inter-
course with Miss Marusic, and denied that he married her. He further
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stated that at the time of the purported marriage he had a subsisting
marriage which was not dissolved until October 19L);, He admitted, how- -
ever, that he had written to Miss Marusic addressing her as Mrs. Ann M.
Halbert. He also admitted that he had never contributed to the support
of the child. R ' . .

It is considered that accused's conduct as evidenced by the record
of trial constituted sufficient acknowledgment of paternity of the child,
and this coupled with his admitted failure to support the child warranted
the finding of guilty of dishonorably failing to support the same, :

During an investigation of his marital relationship with Miss Marusic

" accused stated to Lieutenant Colonel Stearns, a superior officer, that the
signature on the marriage application was not his. A handwriting expert
testified that accused could have written the signature and also that some .

" other .person could have written it. That signature and known specimens of
accused!s handwriting were in evidence and with the other evidence of record
of a corroborative character warranted the determination of thes court that
the signature was written by accused. :

L+ Accused is 34 years of age. -He was married to one Mae Wilder in
1943 and divorced from her in 194k. He attempted matrimeny in 194k, prior
to his divorce from Mas Wilder, with Am Marusic. One child whose paternity
accused now denies was born of this union. On 28 June 1546 accused married
Dorothy Marie Spuhler at las Vegas, Nevada. He was graduated from Junior
College and attended Chico State College for one year. In civilian life
he was variously employed as a field supervisor by the Department of
Agriculture, the Forestry Service as a ranger, the Department of Justice
as an immigration inspector and by the City of El Paso, Texas, as a police
officer. He had enlisted service from 5 September 1942 to 3 June 1943
when he was commissioned second lieutenant. He served behind the enemy
lines in China for approximately a year. Upon separation from the service
in May 1946 he had attained the grade of captain, and his efficiency index
was 15,24, the adjectival equivalent of which is "excellent." - He was re~
~called to active duty in August 1946. His'efficiency reports of record =

since recall to active duty are "excellent" and "superior."

5. Consideration has been given to the following communications per-
taining to accused: Letter to The Assistant Judge Advocate General, dated
13 August 1947 from The Honorable Leroy Johnson; House of Representatives;
letter to the President, dated 3 August 1947, from Mrs. Grace G. Halbert,
mother of accused;. letter %o The Adjutant General, dated 19 October 1947,
also from accused's motherj telegram to The President, dated 9 August 1947
from Mr. George R. Prestidge, Visalia, Californis. . :

" Douglas N. Sharretts, Esq. of Baltimore, Maryland, appeared before
‘the Board of Review and presented oral argument in behalf of accused on

19 December 1947.
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- 6. I recommend that the sentence as modifisd by the reviewing
- authority be confirmed, ‘that the forfeitures be remitted, and that the
sentence as. thus modified be carried into execution.

7. Inclosed is a form of action designed to carry the foregoing
recommendation into effect,. should such recommendation meet with your
: approval . .

2 Incls ' o THOMAS H. GREEN
1. Record of trial Major General :
2. Form of action : The Judge Advocate Genera.l
( c¥ 325112) ° - - ‘

GCMO L1, (DA), 6 Feb'15h8)e



Ny DEPARTMENT OF THE ARMY
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL (1)
WASHINGTON 25, D.C.

0CT 10 1947
JAGQ - CM 325172

UNITED STATES ) PHILRYCOM
SR , ) .
v. ) Trial by G.C.M., convened at
_ . ) APO 707, 3 July 1947. Dis=

Privates BONIFACIO REMOS ) honorable discharge and con=-
(10336925) and PEDRO ) finement for two (2) years.

FERNANDEZ (10341706), both ) | -

of Company A, 60th Tank )

Battalion (PS). )

PHILRYCOM Stockads..

HOILDING by the BOARD OF REVIEW "
JOHNSON, SCHENKEN and KANE, Judge Advocates

- 1. The record of trial in the case of the soldiérs named above
has been examined by the Board of Review and the Board submits this, its
holding, to The Judge Advocate General.

2, The accused were tried, in a jéint trial, upon the following
Charge- and Specification: : : .

CHARGE : Vioiation of the 83rd Article o: War.,

- Specificationt In that Pvt Bonifacio Ramos, and Frivate Pedro
Fernandez, both Co "A" 60th Tank Bn (Philippine Scouts),
APO 900 acting jointly and in pursuance of a common
intent did, at QM Depot No. 4, Rizal, PFhilippines APO.900
on or about 10 May 1947 willfully suffer 34 drums of oil
value in excess of $50.00, military property belenging .
to the United States to be wrongfully disposed of by allow-
ing the o0il to be carried away by parties unknown, * .

Each accused pleaded not guilty to and was found gullty.of the Charge
and Specification, No evidence of previous convictlons was introduced,
Each acoused was sentenced to be dishonorsbly discharged the service,

to forfeit all psy and allowances dus or to become due, and to be con-
fined at hard labor for two years. The reviewing authority approved

the sentence as to each accused, designated the General Prisoners -
Branch, PHILRYCGHM Stockade , Provost Marshal's Section, APO 707, as the
Place of confinement as to each accused and forwarded the record of
trial for action under Article of War 50%. S
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3., Evidencs for the Prosecution,

On 9 May 1947, several thousand drums of oil were stacked "five
high" at Quartermaster Sub Depot No. 4, Rizal, P.I. (R. 8), awaiting
shipment as surplus items to Korea (R. 9). Upon reporting to Post
No. 11, Quartermaster Sub Depot No. 4, at 2400, 10 May 1947,

Corporal luking relieved accused Ramos and observed drum prints on

the ground. When he asked accused Ramos about these prints, the
latter changed the subject and told luking about a leaking pipe. Iuking
then reported the drum prints to the Corporal of the Guard (R. 11-12).

Immediate investigation disclosed fresh oil drum tracks in the
mud leading from the stacked drums, across three sight-inch pipe lines,
through a barbed wirs, concertina fence, about 300 yards down an unused

.road, over some railroad tracks, and into a grove of trees where the
drums had apparently bsen loaded on a cart (R. 7, 17). Tha drum
1(;rack§ "went out just about the middle of Post 11 and past Poast 12"
R, 7)e . R N 2
Post No. 11 was a walidng post extending 100-150 yards along the
pipeline and about 10 yards from the stack of drums (R. 12-14, 17).

Post No., 12 mas also a walking post and joined Post No., 11 "at the
corner," ’ ,

Accused Ramos and Fernandez were posted as guards on Posts No. 11
and 12, respectively, from 1800 to 2400, 9 May 1947. The guards were
inspected at 2030 by the Sergeant of the Guard and the Officer of the Day.
At that hour, it was dark, there was no moon, and (without flashlights)
drum prints ware not observed on the ground on Post No. 11 nor in the
vicinity of Post No, 12 (R. 15)., Neither guard reported anything un-

usual at the inspection. nor at any other time during their tour of guard
duty (R. 15). ' '

: An inventory on 12 May, as compared to & report of oil on hand on
9 Uay, showed 34 drums missing (R. 8). It was established that the
value of these drums was $1500.75 (Pros. Ex. 1; R, 19), o

4o Evidence for the Defense.

Accused Ramos having been duly informed of his rights as a witness,
testi.{‘lad that he spent his entire tour of duty walking his post along
the pipelines and he neither saw nor heard anyone on his post except
‘8;3 Sergesant of the Guard, the Officer of the Day, and his relief Guard

+ 23-24). Then he went on duty at 1800, it was twilight and he did
not see any tracks on the ground at that time (Re 25). He walked his

L3

N,



{99)

‘ post along the pipelines, passing about 10 or 15 yards from the stacked

grums (R. 24-25). TVhen he inspected his post he did not see any drum
tracks on the ground (R. 25). He did not go to sleep and did not hear -
any noises (R. 24). .~ V :

Accused Fernandez having been warned of his rights as a witness,
testified that he was guard on Post No. 12 on 10 May, that he walked
his post "Jjust awhile, but I mostly staysd near the gate" which was
open and therefore the most important point on his post. From the gate,
he could not see Post No. 1l nor could he hear-ocil drums being rolled
on Post No, 11, On cross-examination, he stated that at the point of
his Post nearest to Post No. 11, he could see ,the stacked oil drums, but
he did not know whether he could hear drums being rolled over eight~inch
pipes (R. 26~27). I I :

Private Loreto Rillon, the Guard on Post No. 13 testified that

his Post was next to Post No. 12, that the latter post included an opsn

rallroad gate which was the most dangerous part of the post from a
security standpoint, that as he approached Post No. 12, he would see
accused Fernandez standing by the gate, that one could not see Post No,
11 from this gate (R. 20~22). GO ,

- 5. The svidence establishes that 34 drumsof.oil were removed from
Quartermaster Sub Depot No. 4, Rizal, P,I., batween 9 and 12 May 1947,
and that fresh drum tracks were found on Post No. 11 at 2400, 10 May,
vhich were not observed at 1800 or 2030 that date. These drum tracks
were traced from the stacked drums, over three eight-inch pipelines,
through a barbed wire, concertina fence, 300 yards down an unused road,
over some railroad tracks,.and into a grove of trees. The tracks went
out Just about the middle.of Post 11 and "past Post 12",

Accused Ramos was posted as Guard on Post No. 1l from 1800 to
2400, .10 May. The court was fully justified in its findings thgt these .
01l drums could not have been removed from and through his Post without
his knowledge and consent. :

Whether accused Fernandez was involved in the removal of these
0il drums is entirely & matter of conjecture, insofar as the record of
trial is concerned., He was on guard duty on the adjoining post when
the removal occurred. -One corner of his post was within sight of the

-stacked o1l drums and the tracks made by the rolling drums went past

his post. There is no-eyidence in the record of trial as to how close
these tracks were to lis.post., If they ran parallel thereto for the
entire length of his.post, he would have had ample opportunity to
observe their removal and his failure to report such activity would
have justified the court's findings. On the other hand, the tracks may

-
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have gone past the near corner of his post at & reasonable distance
therefrom and in such a case, the findings of the court could not be
sustained, The noise which the rolling of the drums must have caused-
in the quiet of night is ope point for consideration, but standing
alone, it is not considered sufficient to support a finding of guilty.
of willful sufferance. The Board of Review holds that the evidence
contained in the record of trial is insufficient to sustain the
circumstantial conclusion thataccused Femandez willfu].'ly suffered the
. removal of the oil drums as alleged. :

. 6. - For the reasons stated above the Board of Review holds that the
record of trial is legally insufficient to support the findings and
sentence as to the acoused Fernandez; legally sufficient to support the
findings as to the accused Ramos, except the words "and Private Pedro
Fernandez, both" Macting jJointly and in pursuance of a common intent"
and to support the sentence as to accused Ramos.

0y

,Judge Advocate

‘.Judge hvoute

eSS N
7 A
A, é S ‘ Mcﬁ' ,Judgo Advocate
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JAGQ - OM 325172 f lst Ind
JAGO, Dept. of the Arnqr Washington 25, D. C.

703 - Coomanding General, Philippines =Ryukyus. Ccmma.nd. APO 707, e/o Postmaster,
San Francisco, California- -

1. In the case of Priva.tes Bonifacio Ramos (10336925) ‘and Pedro
Fernandez (10341706), both of Company A, 60th Tank Battalion (PS), I
conour in the holding by the Board of Review and recommend that as to
acoused Fernandes the findings of guilty and the sentence be disapproved.
Upon teking such action you will hs.ve authority to order execution of the
sentence as to accused Ramos, .
: 2. VWhen copies of the published order in this case are forwarded
"to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate attaching
copies of the published order to the record in this case, please place the
file number of the record in bra.ckets at the end of the published order,
as followss .

(cu 325172).

1Inal " ° " THOMAS H. GREEN
Record of trial - Major General '
The Judge Advocate General
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o DEPARTMENT BF TEE ARMY
In the Office of The Judge Advocate Genmeral (103)
Washington 25, D. C. : o

JAGK = CM 326200

27 0CT 1947

UNITED STATES AIR PROVING GROUND COMMAND

Ve . Trisl by G.C.M., convened at Eglin
Field, Florids, 9, 10, 11 and 15
July 1947. Dismisssl and confine-
mwent for tem (10) yours. - .

Second Lieuternant RAYMOMND
T. HIGHTOWER (0-590044), Air
Corps

s Nt M e N N N

OPINION of the BOARD OF REVIEW
SILVERS, MoAFEE and ACKROYD, Judge Advocates

" 1. The Board of Review has examined the resord of trial in the
case of the officer named above and submits this, 1ts opinion, to The
. Judge Advocate General,

2. The accused was tried upon the following charges and speciﬁco.-
tionss o ’ ' .

CHARGE I: Violation of the 93rd Article of War.

Specification 13 In that Second Lieutenant Raymond T.
Hightower, Squadron B (Casual), 610th Army Air Forces Base
Unit, d4id, at Andalusia, Alabama, on or about 28 April 1947,
by force and by putting her in fesr, feloniously take, steal
and oarry away from the person of Miss Lila May Britt,
personal property, to wit: . ome (1) cluster diamond ring,
two (2; single stone fiamond rings, one (1) fraternity ring,
one (1) wrist watch, ome (1) silver pin and onme (1) pair -
silver earrings, the property of Miss Lila Mny Britt, of
& value of more than $50.00, - : 3

Specifioation 21 In that Second Lieutemant Raymond T.
Hightower, #e%, did, at Andalusia, Alabama, on or abouwt
28 April 1947, coumit the orime .of sodomy by feleniously
and against the order of nature having oo.rnn.l connection
per os with Miss Lila May Britt. ' :

CHARGE IIs Violution of tho 92nd Artiolo of War.

Specificationl In that Soeond Liontemnt Raymord T. Hightower,
»ex, did; at Andalusia, Alabama, on or about 28 April 1947,
foroibly and feloniously sgainst her will, have ocarnal know- .

" ledge of Miss Lila May Britt.
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He plesded not guilty to all charges and specifications. He was found
guilty of Specification 1 of Charge I except the words "by foroe and
by putting her in'fear, feloniously take, steal and carry awsy from
the person of Miss Lilas May Britt, personal property, to wit: ome (1)
oluster dismond ring, two (2) single stone diamond rings, ome (1; fra-
ternity ring, oms (1) wrist watch, one (1) silver pin and one (1) pair
- silver earrings, the property of Miss Lila May Britt, of a value of more
than $50.00," substituting therefor the words, “wrongfully commit an
. assault upon Miss Lile May Britt by presenting a firearm, a forty-five
calibre servi @ pistol, within the range of said Miss Lila lay Britt,
and pointing said firearm at her in a threatening manner;™ of the excepled
words, not guilty, snd of the substituted words, guilty. With regard to
- "Specification 1 of Charge I he was found not guilty of a violation of
. Artiole of War 93 but guilty of a violation of Article of War 96 there-
under. The accused was found guilty of Charge I and Specification 2
thereofs, With regard to Cherge II and its specifioation, the accused
' was found guilty of the specificetion except the words “foroibly and
feloniously against her will, have carnal knowledge of Miss Lila May
‘Britt," substituting therefor 'the words, “with intent to commit a felony,
vizy rape, commit an sssault upon Miss Lila May Britt, by willfully and
.- feloniously striking her on or about the head and body with his fists .
and presenting a firearm, to wits a forty-five calibre service pistol
~within the range of said Miss Lila May Britt and pointing the said fire-
arm at her in a threatening manner;® in viclation of Article of War 93,
but not guilty of a violation of Article of War 92.! He was sentenced to
~ be-dismissed the service and to be confined at hard labor a% such place
- a8 the reviewing authority might direct for ten years. The reviewing
~ authority approved the 3entence amd forwarded ths reocord of trial for
action under Article of War 48. ' S -

" . 3. Spepial piea-'byl the defense

7 Prior to:pleading to the general issue the defenss entered & ples in
bar of trial "predicated upon the announcement by the War Department in

. the early part of 1946 to the effect that cases involving rape end other

.. 8pecific offenses would not be tried within the centinental limits of the .
United States without specifio authority from the Secretary of Wer" (r 9):
In response thereto the prosecution offsred in evidence its Exhibits 1
~end 2 which were received without objection. Proseoution Exhibit 1 is

: ;‘1::?’;1 dated ?Bamy 1947, addressed-to the Commianding Genersl, Eglin

: s Florida, an . Sir ; . '
. the letter is ;.s folﬁsan:d‘a‘.m z’s@m.-' l"er’cip..e.nt-vmq:t_er. com’;:a.i..nﬂd m‘

Lo

- . - - .o

[ .A"'/ ) - :‘ e a ’ : , .

. o prosecuting attorney for the state of ama, 22nd. .

T giudioial'C:lrou;t'."I want to surrender to you, fﬁiézour‘; martiel,
- I,-h:“f’nm Raymond Tolbert Hightower who is confined in the yJsil
. .here, following your delivery to the State at our request, t0
.. -anewer g charge of robbery and rspe upon the person of Miss Lile

2
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Mpe Britt of Andalusia, Alabama, who, due to the illmness of her

mother and for other reasom personel, does not want to make a

'publio eppearance in the State court to_prosecute Lt. Hightower. ;
, "I hope you will not comsider this request as an acknow- '
" ledgment that the State Court is impotent in this matter, or

that our case is weask, or that I do not want to pursue the ’

matter. to a oonclwsion in the Circui‘b Court hsre,"

. By ﬁrst indorsement thereto, dated 4 June 1947. tais letter was for- )
warded to the Seoretary of War., o

,[ Prosecution Exhibit 2 is & radiogram from the War Department stating
that the Under Seoretary of War as of 25 June 1947 authorized trial .of -~
Seoond Lieutenant Raymond T. Hightower by General Court-Martial for rape.

Evideme for the Prosecution ‘

At the. time of the alleged of: onses and ‘of trial the aocused was an |

"+ officer' in the Army of the United States assigned to Squadron B, 610th

__Army Air Forces Base Unit, Eglin Field, Florida (R 14, 147). On the after-
"~ noon of 28 April 1947 the accused and Chief Warrant Officer Jefferson
.- Fitzgerald had a few drinks in quarters and proceeded to' go for a ride

‘ -.,_:m aocused's car. They rode to Valpara.iso, Florida, where they prooured a

-+ bottle of rum and at the suggestion of Fitzgerald, ‘they decided to go to
Andalusia, ‘Alabsma, a town o.bout 50 miles from Eglin Field (R 26), The

acocuged sppears to have had no money with him end he borrowed five dollars'
from Kr. Fitzgerald who also paid for the' gasoline required for the trip. ..

.The parties drank rum as they traveled toward Andalusia and alsc stopped * .
st Crestviaw, Florida, where they consumed some beer, At about 1730 hours.

~ they arrived at Andalusis and at: the suggestion of Mr. Fitzgerald they

_ visited the home of Miss Martha Gantt, an acquaintance of Fitzgerald who -

.kept a rooming houss in Andalusia (R 15,25). Miss Gantt met the.parties

at the door, received them into the living room but stated that she had :

. previously agreed to watch. the children of some ‘friends and hed to- leave

*.the house. She thereupon oalled Miss Catherine Cauley, a roomer in ths -

- house, and reques‘ked that she entertain her guests while 'she was eway.

‘Shortly theresfter Miss Gantt ‘oalled:Miss Lila May Britt, a 52-year old

- school: teacher, who resided a ferr blocks: sway and requested that Miss . .
. Britt coms over % her house while she was away, explaining she had oompany

but was required to keep the ohildren of her friends while they attended -

the movie. Miss Britt lived with and cared for her 72-year old mother, ,

. who was an invalid,and was relustant to comply with her neighbor's re- . -

" quest, but did agres to go. to the Ganft house for about an hour (R 30,40,

. 48). Mr. Fitzgersld and the accused then had a few drinks in the break-

. fast room, the women drinking only Coca Cols. Miss Gentt went away to .

"~ fil11 her previous engagement, exd at about 2030 hours the accused, Fitzgerald

"~ and Miss' Cauley proceeded in scoused’s. oar to the home of Miss Britt and

g brought her to the Go.ntt residenoe where they repaired to- the breakfast

,
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ro ensared in a general conversation. The women drank soms soft .
: ;:-g:ksmanin%hi men consumod the greater part of the rum which they had -
_ with them (R 17,30). Miss Britt testified that after about an hour at
the Gantt house the following ocourreds L P : '
S "A, I oan tell you exactly when I got home. It was not long.
I pemember this because I said, 'The hour is up, and Martha has '
: not oome back, and I must bs going home.! Lieutenant Hightower
¥ _ offered to take me home. He asked Fitzgerald if he would like .
%o go along or stay there. Fitzgerald said, 'It is only a jump,
* " and you will be back in a few minutes. I will sit right here.'
We started out' to the car and he asked me - he said, 'You don't
drink, do you?*' I said, 'No, I don't drink and don't smoke.'
He said, 'What do you do, then?' I said, 'I drink enough -
goffee to overbalance all the things I don't do, I guess.' We .
got in the car, and instead of going home we went up town around
the square., He started down towards the jeil. I said, 'I don't -
. live-on this side of town; I live on the other side.' He turned -
.~ and went around the square. I said to go down Church Street. - He
- would not kmow that, but I indicated it end he did not stop. Bs
. turned at the Postoffice. I said, 'I must go home.' At that
© time I was getting pretty panicky, and he quickened his pace snd. :
. we went just as hard as we ocould tear down the Brewton road. I-. .
. said, 'Please listen. I don't even know-you. Turn around and -
... take me home. Here is a place we can turn around = by Mr. West's.' =
~ He paid no attention then. In a few minutes he said, 'We will -
. burn,' end I thought my fears were over and said, 'I will calm -
myself.' He stopped the car and said, ‘'Give me what money you :
. have.' I had my red pocketbook with me that I had picked up and
. "I knew it had no mdney in it end told him. He said, 'You know |
~ damn well you have money. Give it to me.' I 'said, 'Frankly,
- I don't have, because I'pioked/’é?is purse and my money is in
' the other ons ami I did mot change it.' He said, 'Give me your
« . Jewelry,\ and snatohed my earrings and grabbed off this fraternity -.
- ring. (Here witness indicated e fraternity ring she was wearing.) -
-+ He hit me with it up here (witness indioated a spot on her left .-
~temple) a little gash that stayed two or three days.” He grabbed -
my nose glasses. Do you want them? o ST e
. "Q. Will you pleass show them to the somrs, .~ "
L "A. ' (Witness drew a pair of nose glasses from her purs !
- and held them up in her hand.) He mashed them together in some .
 way. I had them to Weise's and they fixed them, He orushed - -
then together in zome way. . They did not break, for which I .
- Was very thankful. . Then M» told me to give him my watch and - -
-. By rings, and I seid, 'I Just cannot give them to you. You:
l}ave 0o need for them.  You could not wear them, and ny father
_Eave mo the diamonds and my father is not-living, and T prize =
them very highly.! He paid it didn't make  damn to him = give -

7,
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them to me. He' so.id, 'Are you going to give then to metr I
said, 'No, I am not.! He said, 'Oh, yes, you are.! He opened :
this compartment there and took out this gun and I irmediately -
gave them to him -.the rings, the watch, and this pin. (Wite
ness indicated by pointing to a pin she was wearing on her dress.)
He had the other things. So then he commanded ms to’/take off my
clothes and get on the baok seat, holding the gun over me. 0Of -
course, I thought my life was at an end, I didn't know what he
would do, and I did it whatever time he threatened me with the
gun. When I did not at once, he gave me a blow here (indicating
 right breast) once and on the back of the neck twioce. Bere on
my neck (indicating by pointing to the baok of her neck) and
here on the chest (indicating by pointing to the right side.of
“ohest) I wes as blue as I could be and the knmot is atill there, .
I an taking X-ray treatments for it. = . "
‘ “Q. Before you eontinus - you say he wa.ntod noney. Did . -
he say why he wanted the money?
"A. He said he was. broke.. That was his only reason. .
"Q. What value do- you place on theu ringa. upproximtely,
other then the sentimental valus? -
%A, You mean altogethert? - - .
- *Q. -All told, what value do you phoo on then‘l oo
'~ “A. About $400. The ro.toh tu SSO. I had jult ﬁ.nishod
paying for it. .

-’

*Q. Continus with yonr atory.- lhn.t ha.pponod mrb‘l S
"A. - Of course,. the next thing was he went ahead with the oA
purpose that he had put me baock there for. ° TR
' "Q. I will have to ask you to tell the court spe dﬁ.oﬂly )
what happensd. The oourt is only here to get the whole truth. :
Don't {eel embarrassed. .I understand your hositmy. but we want
- you to tell them actually what happened.. '
~ ™A, Well, he had - that is, he tried once, but I don't kna'
~ "how far he succeeded, but he said, 'This demn thing won't explode,®
" .= whatever that means, &nd with that he pulled me over on him and .
~ foreed himself upon me with my mouth, holding me down with my =
head, hitting me on the back of my neck and pounding me onmy .
+head. ' I oould not stand it end I vomited on'him.  That made him . -
-mad and he grabbed up & ooco oola bottle with a top on it and ‘
razmed it in'me., I screamed. I- thought I was dead. . I guess
he thought so, too. - With that he hopped out of the oar. He ;
at all times kept thin ganon hand. He put it down easy; so I = . /-
.know it was well loadad. He hopped out of the oar with that ;u.n S
and ordorod me back in the front sest and got in. He dressed L
outside. ' He got in the car aml backed out all the way up.- I -
did not open my mouth. . He 'said, Don't you say & word to cnyom. .
This - is the last tims you will see ms, and if you go dowm to . -
Eglin Field looking for ms, you won't find me because my name . .
1' m’c Hightonr. He said, TIf I hear of your getting on the '

4
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- telephone and calling anyone I am coming baock.! At every threat
" he seid he would blow my brains owte He drove up in fromt ef * -
" Gantt's and stopped. He got out of the car, took the gun with ..
‘him, and said, 'If you move ons inoh I will blow your brains

out.! I did not move my hesd to the right or left. He was gons
but & few minubes. I don't kuow where he went. ¥When he camo-
- back he said, 'I am going to. take you home and put you out in
. front of your houss.! Instead of doing thal, ‘he turned in a
" 14ttle street about ten feet from there and backed the ocar out
~and oame down in front of Mise Gantt's house and stopped on the
opposite side and said, 'Get.aut of this oar.' I began getiing
out, He grabbed the gun and said, *Can't you get eut of hore
~4n a hurry?' I tried to and‘as soon as I was out, he grabbed
‘the door and tore off down the road. Immsdiately I went across
the street and into Martha's house, and there she sat with
‘Chief Warrant Officer Fitzgerald. I told them the story, except
for the. swful part. I'was a little bit embarrassed. I was
. frightened to death. Fitzgerald walked home with me, He
_ was all to pieces, he was so unnerved.” (R $1-34) . '

o Im respong'e to further questions the witness stated positively that
- ¥he aecused gained pemetration of her body for s limited period of time
and that he also forced his penia into her mouth. She ®"violently pro-. -
tested to everything.*® ~After Fitzgerald had teken her home, Miss Britt
‘stated that she called a taxi-to take him to & hotel or Eglin Field and
- she then locked the door snd went to bed. "It was then 11300." She .
~.-41d not go immediately to the dootor for fear of exoliting her mother, - -
- whg was suffering from high blood pressure and sny excitement might have
- ~besn fatal to her (R 35,36). At about 0700 hours Miss Britt had a con-
~: sultation with Dr. Parker, her family physicisn, who made a routins - . .
examination of her and had her to return to his office in the afternoon, . .
~at which time he made a more detailed examination of the condition of
‘her body. A report was then made %o the oivil suthorities, apparently: ’
by Dr. Parker, and a oonsultation was had between Miss Britt, Dr. Parker, '
Mr. Clifton V, Hines, deputy sheriff, and Mr. Reeves, the chief of pollce.
At about 1600 hours on the same day the accused appeared at the door of
Miss Br:&tt,'s home and requestéd .admittance, stating that "I brought your
Jewels,” 1fiss Britt received him into the living room and he handed to
. her the_jewelry which he had taken from her excepting however the "ear .
. BCTrews, The accused asked her if she knew the whereabouts of Fitzgersld
‘ond 1f he was with the sheriff. She replied that she did not know. B°
then left "and tore dowin the rosd” (R 39). On cross-examination Miss -
Britt stated that she had known ¥r.-Fitzgerald for sbout two yesrs, bad -
seen hin at the Gantt residence. several times prior to the eve ARim
- Question, but that she had never attended any drii p&tiolﬁg’% ‘
- known lhrthn. Gantt for twenty years but had never spent the night in her

P .
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‘house., In respornse to questions oonocerning the pistol which she stated
that accused brandished on her, she asserted that he took it from the
glove compertment of the car and removed it from a holster. When re-
guired to remove her clothes she pleced them on the back seat but they
fell off on the floor., The witness stated that she washed herself when .
she returned to her home after the incident in accused's car but she did
not examine her body because "I would not know what to do.™ Her experience.
had been very painful and the cut in her face had bled slightly but the
‘bruise disappeared in ebout three days. She had talked to Mr. Simmons,
the States Attorney, after her conference with the doctor. Miss Britt
was asked to repeat the statements she had made to Fitzgerald and Miss
Gantt when she returned to their house. She stated that "Martha said,
'What has happensd to you.' I said, 'I have been robbed.!® She denied
. making conflicting statements to Miss Gantt, Mr. Simmons or Tom Gantt

- (R 41-56). The witness was interrogated at length by the cowrt. She
stated that she had been a teacher in the graded schools of Andalusia for .
17 years. '~ The jewelry removed from her person was exhibited by her to
the court and described as "These two rings: (a cluster diamond and .
Plein diemond)s s shrine dismond ring; my brother's medical fraternity
ring; this pin that I am wearing; my glasses and my watch® (R 61). She
had never had a gun pointed at her before this incident and she believed
the sccused intended to shoot her., He had said several times that if she
ran he would "blow my brains out." The socused had grasped her by the
hedir amd pulled herd:o the position demanded of her to effect hia purpose

'6165)

. Dr. L. D. Parker, a qualified physician of Andalusia, Alabama, tes=’
tified that he had known the Britt family for about 30 years. The mother
of Miss Lila May Britt wes suffering from hypertension arteriosclerosis:
and, considering that she was over seventy years of age, shs might suffer
& 8troke of peralysis causing her death at any time. Dr. Parker examined
Miss Britt on two occasions in his office on 29 April 1947. In the esrly |
morning he had no lady sttendent present end a more detailed examination
was made in the afternoon., Miss Britt had s ™out place and soratch down
the left side of her face three or four inohes long." No auturo was re-;__‘ }
i Quired. The patient was : e

"upset - exsited, nervous and upaed: ##¥, #&2 her right breast -
had quite a large lump, about ths size of a hen egg, and the
whole breast showed etoms and was blue surroundimg the lump,

There were various bruises on the abdomen = the lower abdomen =
. about 1-1/2 inches in diameter.and each one of the marks -.was
blue. There were various places on the right leg, as I remember -
“on both legs. There were some on the left leg, but the right )
leg was worse. She oomplained of her reck and back, but I
could not find anything definitely wrong there. On the later
exemination I found that she had bruises and lacerations on the
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lebia minors - there are two 1lips, small and large, at the en-
trancs of the vagina - and this is the smaller one right next
‘to the entrsnoe. There were abrasions or bruised places and
outs through the skin about three querters of an inch long
- about so long = (here witness indicated by showing a space
between his finger and thumb apprxoimately 3/4 of an inch)
and broken emolgh . that it was cut through the skin on the in-
side. The hymen and on the emtrance to the vagina it was
severely lacerated and bruised. This lacerated and bruised
condition on the inside, a small speculum inserted back in the
mouth of the uterus about three inches, and even the mouth of.
, the uterus showed some evidence of having been hit some way
with some hard substance.® (R. 67-68)
Dr. Parker expressed the opinion that the injuries could not have re-
sulted from normal intercourse (R 67-68). On cross-examination Dr.
Parker stated that at his first examination of Miss Britt “"she told me .
- that she did not think the vagina had been penetrated so far as the in-
teroourse was conoerned. She said that he was in a position that he
was going to have intercourse and tried to, but she did not think he -
penstrated her® (R 68). The patient had always been slightly nervous
but was not “what you would call the psychoneurotic type that is always
complaining." The lesions in her private parts were not such as might
be expected from rough treatment during intercourse and were caused by
some foreign body. In ascordanoce with Miss Britt's desires, Dr. Parker
had called the local police and when they conferred at his office Xiss
Britt related only the circumstances of the robbery to them (R 72). '

Mr. Jefferson Fitzgerald was recalled by the prosecution and stated
that while he and the acoused traveled toward Andalusia on the evening in
question they had "soms coke or 7-Up® in bottles in the car which they = .

_were using for chasers. When Miss Britt returned to the Gantt house “She
was orying and very excited like amd very incoherent and said Lt. Hightower .
had not teken her homs ard had made advances to her and had tried to tear
her olothes off and hed taken her jewelry.® At about 1130 hours the next
day, Mr. Fitzgeralg had called the accused.from the ¢ffice of the deputy

_ sheriff and seid, What have you done, boy?® He answered, "What do you

meant" "I asked if he had the jewelry or anything in his possession thet
iid“nczhbelong to him, - »*‘. He 8eid he did have I:E* I toldphim to bring ) -
to bP ere right away. ®# First he said he did not have any ges or monsy .
1o Loy a7y and ho would bring it tomorrow. I told him he had better bring
Fitrisht away. or the Sheriff would come down after it." (R 74) ¥r. -
'ste:-g;;at: testified further that on occasion he had seen a gun with hol=-
on the eves glove compartment of acoused's car but did not see any gun
evening in quegtion. When Miss Britt returned to the Gantt house

and stated that Ll
he moticed hot accused had made advances to her and taken her jewelry

(R 78-70)s she was not wearing glasg‘eé a5 had always been her oustom

|-
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Captain William H. Morris, CMP, the Assistant Provost Marshal at
Eglin Field, testified that on.the evening of 29 April 1947 he received
" instructions to make an investigation concerning the sccused. He con-
tacted accused at his home in Shalimar Courts. An officer who acoome
panied him requested the accused to step outside of the house and then
asked him if he had been to Andalusia the night before. He replied in -
the affirmative, The accused was asked if he had made a further trip
to Andalusie and he replied that he had gone back that deay to return
some glasses and jewelry. The officers then took the accused in custody
and placed him in arrest of quarters at Eglin Field. On the following
day Captain Morris went to accused's home in Shalimar Courts sund told Mrs.
Hightower, accused's wife, that he wanted to get a gun "that Lt. Hightower
was supposed to have had in his car.™ Mrs, Hightower replied that there
was & gun in the car and went to where it was parked, opened it and removed
from the glove compartment a pistol, holster, three olips, a olip pouch
and first-aid packet. She hanied these articles to Captain Morris., The
witness identified aml there “was received in evidence as Prosecution Ex-
hibit 3 a 45-caliber service pistol with belst, holater, first-aid, paeket
and three ammunition clips (R 82-84).

. Staff Sergeant Martin R. Van Sliyke, Squadron A, 610th AAF Base Unit,
was a gpecial guard assigned to guard the accused., He testified that on
about 30 April 1947 the accused stated to him that he wanted to see Mr.
Fitzgerald, that "He is the only one that could do me any good. EHe was
in the car with me." On the following mornming the acoused stated that
Fitzgerald “wasn't in the car with him and he had to get to talk to him
and that he had to get someone to say a bare ass lie.” The accused had
8lso said that he had a .45 pistol in the compartment of his car and re-
.Quegted Van Slyke to get someons to remove it and turn it in to supply
or make away with it. Van Slyke stated further that the accused told him
that "he tried to make her and could not do it, and she offered to go down
on him, *** that he knooked the hell out of her and threw her out of the
car right on the main street of Andalusia." The acoused had given the
witness a letter to deliver to his wife (R 86-90). \

Staff Sergeant James F., Ball, Squadron 4, 610 AAF Bue Unit, was

8150 a member of the detail guarding accused at Eglin Field. Sergeant
. Ball asserted that acoused told him that "he was in the oar with the
. lady and she attempted to in other words, 'go down on him.'* She offered
him Jewelry and a pair of shoes and he beocame infuriated, struck her, ‘
and "boosted her out of the car and threw the shoes after her and drove
offs® He noticed jewelry in the car and on the next day Fitzgerald ocalled
him and he took the jewelry back "and told her, 'You are getting off rel-
atively light and easy'™ (R 92).

First Lieutenant Edward H. Alderman, MC, tes'tified that he was dis-
Pensary officer at the Station Hospital, Eglin Field, Florids, on 29
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Apri,l' 1947, and that at about 1300 hours on said date the accused re=
ported ‘to him and requested an examination for vensreal disease, stating
that he -had attempted intercourse with a pick-up three days previously.
Lieutena.ﬁi;‘-Alder;pan gave accused a physical examination and the results
were: negative (R96)s =~ ™. .o .

It was stipylated by the parties that the items listed in Specifica-

tion 1 of Charge ' had a market value of over $50.00 (R 97).

5. For the D'éféns'o

The defense moved for a finding of not guilty of all charges and
specifications, which motion was overruled. Without objection there
was received in evidence as Defense Exhibit A a certified transoript of
Case No., 8 of Docket No. 2 of the proceedings of. the Grand Jury of
Covington County, Alabsma. The entry is as followsi

. "The State v. Lt. Raymond Tolbert Hightower No. 8 Charges
Robbery, Rape and Crime against nature., No Bill, G. C. Pierce
. (Foreman)" (R 98). o A

Without objection there was received in evidence as Defense Exhibit B

& stipulation that if certain named prominent citizens and officials of
Washington County, Florida, were present they would state in substance
that they had known the sccused for many years and that his reputation

in the community for moral character was good (R 99). There was also
received in eviden®, witheut objection, a sworn statement of Mr. C. Fe
Lear, . Vice-President end Cashier of the Valparaiso State Bank, Valparaiso,
Florida, to the effect that the bank had made accused a loan of $300 on

51 May 1947 end that as of 11 June 1947 a balance of §2 jned un-
" paid (R 100, Def Ex C). . oe of §250 remain

Robert Gay, taxi stand operator of Andalusia, Alabama, testified
that he knew Miss Lila May Britt and hed delivered whiskey to her house
on several ocoasions during the last five years. He asserted thatt

. "I goes with hin to deliver the package e he
driver won't handle it. I carries Iitpto tlgle ﬁ:rlfnsokfwck- on
_the door, aml I have a pint of whiskey. She comes to the
door snd otherwise not dressed like she ought to ###, She
comes to the door and I seen a couple of soldiers.” -

..The witness asgserted that he lczev; no more o 4 uta~-
+ tlon for chastity than what he had seen anﬁfiﬁ*iisBﬁ;jjt;yﬁgﬁgfsl A
. :;:s:;;x;mmatlon the witness denied that he was a bootlegger, he carried
b a.nds ey fo;‘ the bootleggers. On one occasion she appsared to be drink-
g had on & nighth‘Wn "YOU. could see through." She stayed at Miss
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Gantt's house most of the time. The witness could not spell the name
of the street, "Dunston," on which-he said Miss Britt lived (R 100-107).

W. Re Lindsay, Taxi business, Andaelusia, Alabama, testified that
he had delivered packages of whiskey to liss lMartha Gantt at her rooming
house on South Three Notch Street. He saw soldlers at the place. He
had taken a drink with Miss Britt and knew her general reputation for
chastity and moral oconduct, which he desoribed as "It is always run
around whenever enything came along to Andelusia® (R 109-112),

_M¥r. G. C. Pierce, President of the First Ne.tional Bank of- Opp,
Alebama, testified that he was the foreman of the Covington County
grand jury which considered the case of State v. Hightower. Miss Britt
was asked the direct question ™if Lt. Hightower made an attempt to rape
her,™ and she replied, "No™ (R 115). Under further examination .the wit-
ness stated that "Mr. Simmons asked her if they had sexual intercourse
~and she said, "No,™ ami further "Yes, she was asked the question if
she felt like Lt Hightower should be punished for what he had dons exd
she seid she did but she didn't want him tried in the cowrts of Covington .
County" (R 116-119).

Mr. Clifton {I. Hines, first deputy sheriff of Covington County,
Alebama, testified that on 29 April 1947 when he went to Dr. Parker's
office to confer with Miss Britt she stated that she had been robbed
of her jewels. Nothing was said abput any sex offense., Fitzgerald
had made the telephone call to accused from his office. Miss Britt had
assured the witness that if she got the jewels she did not want to pro=-
secute in the county due to the publicity involved and the illness of
her mother. Mr. Hines had waited for-a call from Miss Britt if and when
her jewels were returned but she had not called him (R 121-131),

¥r. Tom Gantt, Chief of Police of Florals, Alabama, testified that
he was a former sheriff of Covington County and that he had known Miss
Britt for twenty-five years. He had talked with her prior t» the trial
and she denied having been raped but stated that "We did have a fuss™
end she showed the witness bruises on her neck and legs. She eslsoc stated
that "he carried her jewelry off and that he brought it back." MNr. Gantt
asserted that he had taken.a drink with Miss Britt one oocasion prooured
% quart of wine end & quart of liquor for her (R 136).

Miss Martha Gantt testified that at about 2300 hours on the night of
the alleged offenses, Miss Britt was orying when she returned to her homs
snd asserted that she had been robbed. The next day the witness received
information from the 3ivil authorities concerning the alleged rape. She
wpproached Miss Britt with regard to the latter information and Miss Britt
said she had been attacked but that she did not want sny publioity concern-
ing the matter (R 139). On cross-examination the witness stated that Miss

11
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Britt never imbibed intoxicating liquor, had never spent the right in her
home and reluctantly agreed to go to her house for an hour on the night
of 28 April., Miss Gantt was acquainted with Robert Lindsay, the taxi
operator, but she did not know Robert Gay. Neither of these parties

had ever delivered liguor to her homs (R 141-144).

The lew member explained to the accused his rights as a witness and
he elected to testify under oath in his own behalf. He stated that on
the night of 28 April 1947 at the suggestion of Warrant Officer Fitzgerald
the two went to Andalusie. Fitzgerald purchased the gasoline “and more
or less forced me to go," steting that he knew some girls "up there."
They purchased a bottle of rum at Valparaiso. The parties had e round
of beer and the accused "matohed him out of five dollars."™ “On the way
they hed another beer and when they arrived at Andalusia, at about 1900
hours, Fitzgerald made a telephons call and "he suggested that he had a
couple of nice looking girls on the line." They went to the home of Miss
Gantt where she answered the doorbell in "more or less unusual dress."
The parties were seated in the living room and-accused had the bottle of
rum in his hands. Miss Gantt "ren up and grabbed the bottle and took it
back and put it on the breskfast table.™ The accused, Fitzgerald and
Miss Cauley left the house and purchased some lime "colas." Miss Gantt
departed to fill & previous engsgement. After eating supper at a nearby
restaurant the accused, Fitzgerald and Miss Cauley went to the residence
of Miss Britt and returned with her to the breskfast room at Miss Gantt's
home, where they engaged in a general conversation deseribed by the acoused
as "What I would call & whorehouse corversation.” The parties drank rum,
using lime "colas" for chasers. Acoused asserted that he was not a heavy
drinker-and took no more than a couple of drinks because he already "had
& few £t00 many and more would have got me intoxicated." At approximately
8240 liiss Britt insisted that she had to go home, The accused stated
thet "I was informed that I was the only men with an automobile." He
requested Fitzgerald to teke Miss Britt home and also requested that he -
ggtaioréog iﬁ the car, but Fitzgerald refused, After he and Miss Britt

n e oar she started removing her jewel ssying, "“Hers you can
have that." He deolined saying, '*WOgan, deon'zy;vantjyﬁﬁ; jewelrz', Iem
ot oven interested in it." She said, "Put it in your pooket. We are
Eoing to Elay & little. " We are going to have fun." He drove her to her’

.wome and opened the door for the lady to get out," She declined and
t;I;‘ced hinm to "go somewhere for soms more beer." She started searching
yourcafzn;‘or sqmethix:xg. He said, "In the first place, I am quite a bit
to acge toz;m- I don't care to even talk with you sbout *%x she wanted me
acoent Ii)t o Ijewelry; in fact, she gave me the jewelry and wanted me to
She seid, aut would have sexualullnteroqtn'se with her - anyway at all,
Briti maae | however I desired, ) The accused then related that Miss
and stated that %Iadvames upon him, finally partially undressing herself
ard let me go back Rt there 30 minutes begging her to get out of my oar
of her headganda:;h; 132;161“011%(1‘ He thereupon grabbed her by the hair

) egs threw her out into the street and drove offe

12
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He also threw the Jewelry out of the car and left Miss Britt and the

" jewelry in the "middle of the street." She threatened him, stating

that she would report that he had raped her and stolen her jewelry,

Accused stated that this was about 2200 hours and that he went back to

the Gantt house where Fitzgerald came to the door in his "shirt-tail®

and declined to ride back to the field with him, saying that he was

going to "shack up with Martha," - He then went back to Eglin Field and

on the following morning tried to get on the sick book but was not success-
ful. He was given some headache pills. At about noon he got a call from
Fitzgerald, stating that "she is going to swear that you stole her jewelry,®"
He remembered that Miss Britt's glasses were in his car, but he had no
money to purchase gasoline for the trip and so advised Fitzgerald., He

was able to borrow four dollars from Master Sergeant Beaulieu, got some
gasoline and drove to Miss Britt's home in Andalusia where he invited her
to come out to his car and get her glasses, She went to the car and accused
handed her the glasses and stated, "I understood that you ran to the
sheriff about this." She replied, "No, I have not said a word to anyone
and turned around and invited me to come back there that night" (R. 147-
153). On cross-examination, the accused stated that Miss Cauley was the
girl he "was working up to," but as they sat at the breakfast table Miss
Britt fondled him and told him that she could show him "as good a time

as any young girl could." TFitzgerald was supposed to date ldiss Gantt.,

Both Miss Britt and Miss Gantt drank rum, using 7-Up for a chaser. The
accused was asked if he made a statement to Sergeant Van Slyke, who guarded
him, concerning the alleged offense. He replied that he did talk to him
about some minor details, He never talked to. Sergeant Ball, another one

of his guards, He denied that when he testified before the grand jury

he stated that he picked up the jewels of Miss Britt on the street the

day following the alleged attack. Accused denied that he had a gun In.

his car on the 28th of April but stated that he had placed it in the car

on the morning of 29 April (R. 155-165). b

5; ﬁvidenceA;n rebuttal

Lieutenant Colonel Charles D, Chitty, Jr., Air Corps, testified that
he knew the accused's general reputation as to moral character and that
" it was poor. On cross-examination he stated that his opinion was based
on his own observations of accused's conduct and efficiency as well as
what he had heard others say about him (B. 164-165), Mr. Clifton B,
Hines, the deputy sheriff, was asked if he knew Tom Gantt's general repu-
- tation for truth and veracity, He had heard people state that they would
not believe him and he had heard others say that they would (R. 167).

Mr, Bowen Simmons, the Circuit Solicitor for the 22nd Judicial Dis-
trict of Alabama, testified that on the morning of 28 April 1947 Miss
Britt came to his office in the courthouse and made certain statements
to him, He took her before the Circuit Judge and discussed the charges
to be filed against the accused. Miss Britt "refused to issue the warrant
herself,” The prosecution in the state court was commenced "without the

%
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consent and over the protest of liss Britt." She at all times pre-
ferred that the prosscution be had in the military ocourt. Mr. Sirmons
was of the opinion that both warrants charging robbery and rape were
prepared at the same tims, however, a few days could have elapsed be-
tween the time of their issuance (R 167-170).

" Miss Catherinse Cauley, Elba, Alabama, testified that when she,
the accused and Mr. Fitzgerald went to Miss Britt's home to bring her
to the Gantt residence, Miss Britt at first refused to leave her home,
having observed that Fitzgerald was intoxicated. She offered excuses
stating that she had considerable school work requiring her attention.
However, the accused talked to her axd urged her to go along with them,
after which she finally consented. After they arrived at the Gantt
residence the men mixed drinks but neither she nor Miss Britt drenk any
liquor. They dramk 7-Up or Coca Cola. The witness had never seen Miss
Britt before that night. Prior to the time that the accused left to
take Miss Britt home she noticed that "his tongue had begun to get thiok"
but otherwise she did not observe any evidence of intoxication. Miss
Britt left the house with the accused at about 9130 p.m. Miss Gantt’
returned at about 11100 p.m. Miss Cauley heard Fitzgerald answer a
call at the door but she did not know whether it was before or after Miss
Gantt came in (R 174-181).

Miss Martha Gantt was called by the prosecution in rebuttal and
stated that she had known Tom Gantt all her 1life and knew his general
reputation for telling the truth. She stated, "I would not believe him
on his oath" (R 182), ' :

Mr. Co M. Wiggins, 220 Bresden Street, Andalusias, Alabama, & chare
.acter witness for the prosecution,stated that he had lived scross the
street from Miss Lila May Britt amd had known her for thirty years. Ie
had never heard her chastity brought in question "until this trouble
came up. There were street lights in front of his house (R 183-186).

Lr. J. A. Brewner, Chief of the Driver's License Division, Alabama
State Department of Publio Safety, living at Andalusis, stated that he
was & personal friend of Miss Britt and had known her for fwenty—five

years. ile asserted that her reputation for chastity was good and that
hor character was above reproach (R 187),

6. Discussion

Procedural Matters

_ Several procedural questions raised during the trial merit considera-
tion. The prosecution moved that in view of the nature of the expected '
’t:estimon > spectators be excluded from the scourt room, The defense ob-
Jo cted and an szreement was reached whereby spectators were limited to
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such interested persons as might be designated by the defense and such
military personnel as were attending the court-martial for instructional
purposes. The action of the court was within the exercise of its sound
discretion and could only be construed as favorable to the accused

(par 49, p. 38, ICM 1928). ‘

After the reading of the charges and specificetions to the accused
but prior to entering pleas, the defense interposed a plea in bar of
trial contending that the War Department in 1946 had announced that rape
and certain other offenses would not be tried within the continental
limits of the United States without authority from the Secretary of War.
The defanse obviously referred to WDAGO letter of 30 January 1946 to
each commanding officer exercising court-martial jurisdiction in the
United States which provided that "no person subject to military:law
shall be tried by court-martial for murder or rape committed‘after 31
January 1946, within the geographical limits of the states.df_the Union
or District of Columbia, except upon special authorization ih each in-
stance of the Secretary of War.®™ The prosecution thereupon offered
and there was received in evidence without objection Prosecution Exhibits
1l and 2 showing the request of the oivil authorities that the military au- .
thorities take jurisdiction of the acoused amd the alleged offenses and
the indorsement of The Judge Advocate General advising that the Under
Secretary of War had on 25 June 1947 authorized the trial of accused by
general court-martial on the charge of rape., The authority of the Secre-
tary of War to issue the aforementioned order to the field is not ques-
tioned, however, jurisdiotion of courts-msrtial arises out of authoriza-
tions contained in the Constitution and Aots of Congress, more specifically
Artiole of War 2, Its limitations are no less than the Constitution and
the Congress has prescribed. Article of War 92 provides thats:

"No person shall be tried by court-martial for murder or
.rape committed within the geographical limits of the States of
the Union end the District of Columbia in time of peace,™
(Underscoring supplied.) .

We take judicisl notice that at the time of and prior to the trial of
this case Congress had by appropriate declarations, proclaimed a state
of war to exist between the United States and other specified countries.

"In the absenss of specific provisions to the comtrary, the

Period of war has been held to extend to the ratification of

the treaty of peace or the proclamation of peace.™ (Hamilton

Ve Ky Distilleries Co., 251 U.S. 146. See also, Kahn v, Anderson,
igi)u.s. 1, 10; 40 Op. Atty. Gen. No. 100, 1 Sept 1945, 4 Bull. JAG

) We also take judicial notice that at the time of the trial, peace had
‘B0t been officially proclaimed nor had treaties of peace with all nations
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with which a state of war existed been ratified. Therefore, in contem-
plation of law the accused was not tried by court-martial "in time of

peace,®

Defense counsel requested a continuance of the case asserting that
although he had utilized the greater part of a month in preparation for
trial, he had been unable to procure the attendance of Martha Gentt and
Tom Gantt., The motion was overruled subject.to having it renewed later
in the trial, Both of the witnesses named were subsequently produced
and the defense did not renew its motion for a continuance nor request
the attendance of any witnesses not shown to have been present. The ruling
of the court was not prejudicial to the rights of the accused nor did it
constitute an abuse of discretion,

The Charges and Specifications.

The evidence sufficiently supports the finding that at the time and
Place and upon the person alleged, the accused committed the crime of
sodony (Charge I and Specification 2 thereof).

With regard to Specification 1 of Charge I the court, by exceptions
and substitutlons, found the accused not guilty of robbery as alleged
but guilty of wrongfully committing an assault upon Miss Britt "by
Presenting a firearm, a forty-five calibre service pistol, within the
range of said Miss Lila May Britt, and pointing said firearm at her in
a threatening manner,” 'As we construe this finding, the court thus found
accused guilty of an "assault with a dangerous weapon." See CHM 195931,

williss CM 274647, Trujillo, 47 ER 250, It is provided in the Manual
for. Courts-Martial that: -

"Exceptions and substitutions — One or more words or figures
may be excepted and, where necessary, others substituted, provided
the facts so found constitute an offense by an accused which is
punishable by ths court, and provided that such action does not
change the nature or identity of any offense charged in the Speci-
fication or increase the amount of punishment that might be imposed
for any such offenses. The substitution of a new date or place may,
but does not necessarily, change the nature or identity of an
offense," (Par 78¢, MCM, 1928; Underscoring supplied).

gﬂﬁﬁ‘fhrop on Military Law, pages 582, 583, Reprint , page 383 it is

"It need scarcely be noted that while the court-martial may
always convict of a lesser kindred offense s> it is not empowered to
find a higher or graver offense than the one charged, nor an offense
of a different nature. * % * and this though the evidence clearly
shows that the greater or the distinct offense was the one actually
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committed; for a party cannct be convicted of an effense of which

he has not been notified that he is charged and which he has had

no opportunity to defend.” (Underacoring supplied).

It is elementary that if the offense found is necessarily included
in that charged, the accused has had notice of and the opportunity te
defend against, and may be convicted of such necessarily included offense.
(Par 78¢, MCM, 1928). However, as was stated in CM 323728, Wester, "the
particular offense found, in order to be properly considered a lesser
included offense of that charged must not only contain at least one of
the elements necessary to be proved 1n the offense charged but must also
necessarily exclude any element not contained in such offense,® Although
Yagsault" is among the lesser offenses necessarily included in robbery, -
"assault with a dangerous weapon" contains an additicnal element not
‘necessarily included in robbery. (Par 149f, p 171, MCM, 1928). In this
connection see CM 223331, Ross, 13 ER 375, 378, holding that "assault with .

intent to do bodily harm with a dangerous weapon" is not of itself a
lesser included offense in the charge of robbery.

By comparison of the finding as to Specification 1 of Charge I and -
the finding as to the Specification and Charge II it will be observed .
that "presenting a firearm, a forty-five calibre service pistol, within
the range of said Miss ILila May Britt, and pointing said firearm at her
in a threatening manner" are the same acts found by the court as being
an element of the offense found in the latter Charge and Specification,
for as we construe the evidence, only one act of "presenting a firearm
% ¥ ¥ occurred, Ve are therefore of the opinion that the finding of A
guilty of Specification 1 of Charge I should be disapproved in its entirety
on the ground that the act found to constitute the assault therein merged
into and became an integral part of the assault found in Charge II and
its Specification. For cases involving this proposition see CM 194289,
Ray, 2 BR 131, 132; CM 24,3818, Smith, 28 R 111, 117.

With respect to Charge II and its Specification the court found
accused not guilty of rape but gailty of "with intent to commit a felony,
viz, rape, commit an assault upon Miss Iila May Britt, by willfully and
felonlously striking her on and about the head and body with his fists
and presenting a firearm, to wit; a forty-five calibre service pistol
¥ithin range of said Miss Iila May Britt and pointing said firearm at
her in a threatening manner." Here again the court not only found the
accused guilty of "assault with intent to commit rape® but set eut in
ite findings acts constituting (a) an assault and battery (b) an assault
with a dangerous weapon. Assault with intent to commit rape in vielation
of Article of War 93 is concededly a lesser offense necessarily included
in rape, (Par 148b, MCM, 1928. CM 228000, McCoy, 16 ER 33, 39). The
additional matters therefore amplified the finding by including specific
acts not alleged nor necessary to the offense found. The form of the

was irregular and so much thereof as is in addition to the find-
ing of assault with intent to rape should be disapproved. By way of -
illustration of the foregoing principles the Board refers to CM 195261,
Gilmore, 2 ER 201, 203; CM 211866, Karvaina, 10 ER 147, 149; CM 228000,
XeCoy, 16 R 33, 39. , o
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The foregoing is not to be construed as implying that the evidence
does not show that the accused struck Miss Britt on and about her head
and body with his fists nor that he did not present and point the pistol
at her in a threatening manner. We are of the opinion that the evidence
adequately shows such acts to have been committed. What is intended is
to say that having found the accused guilty of a lesser offense necessarily
included in the rape charged, it was improper to supplement such offense
found by specifying acts not pleaded nor necessary to the finding. In
other words, the evidence set forth the acts. It was sufficient for the |
court to find the offense,

The events transpiring between accused and Miss.Britt after they left
the Gantt residence on the night of 28 Aprll 1947 were peculiarly within
the immediate knowledge of the two persons, Their testimony is in con-
flict. The weighing of conflicting evidence and the passing upon the
credibility of witnesses are functions which the Articles of War have
lodged, in the first instance at least, in the members of the court-
martial hearing the case., It is their function, under their oath, to
well and truly try and determine, according to the evidence, the issues
Jolned; it is their sworn duty to administer justice, without partiality,
favor or affaction, according to the provisions of the rules and articles
for the government of the armies of the United States.

The condition of Miss Britt's body subsequent to the commission of
the alleged offenses, the circumstances of her appearance at the Gantt
residence, her age and status in the community, were all matters tending
strongly to corroborate her testimony that she was the unwilling victim
rather than the aggressor in the unsavory activities. Certainly had she
been the pursuer as the accused contended, there would have been no
reason for the resulting viclent injuries to her body, including her
private organs, The reluctance of Miss Britt to reveal "the awful part"
immediately after the occurrence thereof, as well as her desire to avoid
undue publicity regarding the offenses is both reasonable and under-
_standable. Rarely would a woman be found who would not shrink from such
publicity. Under the circumstances shomn in the record, the failure of
the grand jury to indict the accused has no bearing on his guilt or
innocence anddid not affect the jurisdictien of the court-martial trying
the case, Upon the whole record we are of the opinion that the court
resolved every reasonable doubt in accused's favor. Without reference
to the offenses of which he was found not gullty, our examination of the
record convinces us to the exclusion of every reasonable doubt as te

accused's guilt of the offenses of assault upon Miss Britt with intent
to rape her and of sodomy as alleged., P =

7. Records of the Department of the Army show that the accused is
26 years of age and married. He graduated from high school in 1941 and
was employed by the United States Forestry Service prior to enlisting in
the Army on 5 September 1942, He attained the rank of staff sergeant

i8



\121)

and on 9 November 1946, after completing Officer Candidate School he

" was commissioned a second lieutenant, Alr Corps, AUS, His record reveals
two efficiency reports, one rating him as "Excellent” and the other as

' "Very Satisfactory."

8. The court was legally constituted and had jurisdiction over the
accused and the offenses. Except as noted, no errors injuriously affect-
ing the substantial rights of the accused were committed during the
trial. For the reasons stated the Board of Review is of the opinion that
the record of trial is legally sufficient to support the findings of :
guilty of Charge I and Specification 2 thereof but legally insufficient
to support the finding of guilty of Specification 1 thereof, legally
sufficient to supportronly so much of the findings of guilty of the
Specification, Charge II, as involves a finding that accused did, at the
place and time alleged, with intent to commit a felony, viz, rape,
commit an assault upon Miss Lila May Britt, legally sufficient to support
the sentence and to warrant confirmation of the sentence., Dismissal is
authorized upon a conviction of Article of War 93.

LY
M%Me Advocate
M A 77’) udge Advocate
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-
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, Judge Advocate
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JAGK-CH 325200 ‘ 1st Ind
JAGO, Dept. of the Army, Washington 25, D. Ce

T0: Secretary of the Army

1. Pursuant to Exscutive Order No. 9556, dated May 26, 1945,
there are transmitted herewith for your action the record of trial and
the opinion of the Board of Review in the case of Second ILieutenant
Raymond T. Hightower (0=590044), Air Corps.

2. Upon trial by general court-martial this officer was found guilty
of an assault upon Miss Iila May Britt by pointing a pistol at her in a
threatening manner in violation of Article of War 96 (Spec 1 of Charge I);
of sodomy per 0s upon her in violation of Article of War 93 (Ch I and
Spec 2 thereof) and of assault with intent to commit rape upon Miss Britt
by striking her about the head and body and pointing a pistol at her in a
threatening manner in violation of Article of War 93 (ChII.and its Spec).
He was sentenced to be dismissed the service and to bs confined at hard
labor at such place as the reviewing authority might direct for ten (10)
years. The reviewlng authority approved the sentence and forwarded the
rocord of trial for action under Article of War 48.

3. A summary of the evidence .may be found in the accompanying opinion
of the Board of Review. I concur in the opinion of the Board that the re-
cord of trial is legally insufficient to support the finding of guilty of
Specification 1 of Charge I, but legally sufficient to support all other

findings of guilty and the sentence and to warrant confirmation of the
sentence,

On the evening of 28 April 1947, the accused and Chief Warrant
Officer Jefferson Fltzgerald left Eglin Fleld, Florida, in accused's auto-
mobila and proceeded to Andalusia, ‘Alabama, where Mr. Fitzgerald had sug-
gested that they spend the evening with friends. -The accused was without
funds and Nr. Fitsgerald advanced him $5.00 and purchased the gasoline
for the trip. They had several drinks as they traveled toward Andalusia
and also purchased a bottle of rum. They arrived at Andalusia at aboub
1800 hours and went immediately to the residence of Miss Martha Gantt
who rocelved them into her house but stated that she had an engagement
Yo look after her minister's children during the evening. She took the
bottle of rum which was then about half full, placed it on the breakfsst

- foom table and invited a roomsr in the 0 .
help entertain her guests. - A house, Mies Cathsrine Caaley, 0.

Prior to her departure for the mnister's home mgs Gantt called -

 Miss Iila May Britt, a 52 Jear old school teacher living about three blocks
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away and requested that she come to the Ganti residence and take care
of the place while she was away, Miss Britt agreed to go to Miss
Gantt's residence and stay for about an hoyr, At about 2000 hours

the accused, Mr, Fitzgerald and Miss Cauley called at Miss Britt's
home to take her to the Gantt residence, Miss Britt noticed that
Fitzgerald appeared intoxicated and at first she declined to accompany
them, The accused insisted and she went with them to thes Gantt resi-
dence where they repaired to the breakfast room and engaged in a general
conversation, Drinks were served but the evidence indicates that the
women drank soft drinks while the men drank rum, After the parties had
conversed for ebout an hour Miss Britt stated that "the hour is up,
Martha has not come back, and I must be going homs.,® The accused
agreed to accompany her and they repalred to his ear, which was parked
in front of the house, He stated to her "Iou don't drink, do you??.

. She replied "No, I don't drink and don't smoke,® He said, "What do
you do then?® She replied that she drenk coffee, ' Accused started
driving in a direction other than ber home, She testified that she pro-
tested but he drove the car to a remote place sbout 100 yards off of
" a road leading toward Brewton, Alsbama, parked anddemanded that Miss

. Britt give him her money, She replied that she had nons, He thsn
demanded her jewelry. : She refused to give up her jewelry and accused
reachod into the compartment of his car and drew therefrom a service
pistol, pointed it at her and forcibly removed from her person two
diamond rings, a2 medical fraternity ring, & wrist watch and a pair of
earrings, . He then struck her several blows on the chest and body and
ordered her to get into the back seat of the car and undress, Fearing
for her life she'got into the back seat and removed her clothes, The
accused thereupon proceeded to have intercourse with her, He galned
penetration in a limited manner and then steted "This damn thing wont't
explode,® He then took from the floor an unopened coca~ccla bottls

and "rammed it in me.,® Subsequently he grasped Miss Britt by the hair
of bher head and by force caused her to take his penis in her mouth,

She testified that after he was through with her accused took her back
to the tomn of Andalusia, threatened her if she should report the.inci-
dent and at about 2300 howrs released her on the strest near the Gantt
residence, Miss Britt immsdiately reported to Miss Gantt that she had
been robbed of her Jewelry, (n the following morning she reported the -
incident in detail to her family dector and underwent a physical -

' examination. She had brulses on her neck and body and her female ore
gans were lacerated and bruised in such a manner as could not have been
caused by sexual relations, ' ' '

" Report was made to the civil authorities, In the afternoon
of the same day Mr, Fitzgerald, by telephons from the sleriffis office,
Notified the accused, who had returned to Eglin Field, that a report
hid been made of the incidents occurring the previous night and told
him to bring the jewelry and return it to Miss Britt. After borrowing
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some money to buy gasoline the accused returned the jewelry, excepting .
the earrings, to Miss Britt at her home. Warrants were issued charging '
the accused with robbery and rape. The accused was surrendered to civil
authorities and confinsd for about a month awaiting action of the grand
Jury. Both Miss Britt and the accused appeared before the grand jury.
She stated that she desired the case to be tried in a military court
thereby avoiding publicity. She lived with her invalid mother who suf-
fered with high blood pressure and she feared that the publiclity might
excite her mother and cause her death. MNedical testimony supported her
apprehensions in this regard. The grand Jjury indorsed "No bill® to

the charges pending against accused and the States Attornsy for the 22nd
Judicial District of Alabama requested that the military authority as-
sume Jurisdiction. '

Accused testified in denlal of any assault upon Miss Britt,
asserting that she solicited ‘him to have intercourse with her in any
manner he chosg, and that he became angry and "threw" her from the car.

The record shows that Miss Britt had bsen, prior to the offenses
berein, a respected school teachsr in the grade schools of Andalusia,
Alabama, for 17 years. She had never been married. The record also shows
that the accused comes from a highly respected family and has no prior
criminal record. He denied being drunk on the night in question but the
circumstances are such as to lead to the belief that excessive intoxica-
tion contrituted measurably to -the commission of the offenses. I recom-

© mend that the finding of guilty of Specification 1 of Charge I be disap-
proved; that only so much of the finding of guilty of the Specification of
Charge II be approved as involves a finding that accused did, at the place
and time alleged, with intent to commit a felony, to wit, rape, commit an
assault upon Miss Iila May Britt, that the sentence be confirmed and
carried into execution. In view of the accused's youth and his prior’
creditable record I recommend that an appropriate United States Disciplinary.
Barracks be designated as the place of confinement. '

4. Consideration has been given to communicatioans concerning the ac~
cused which have been received from Honorable Spessard L. Holland, United
States Senate, and Honorable Bob Sikes, Member of Congress, together with
numerous letters from citizens of Alsbama and Florida attesting to.the
prior excellent character and reputation of the accused.

5. Inclosed is a form of action designed to carry into execution
the foregoing recommendation, should it mee

2 Incls
THO .
1 - Record of trial \ , MajfﬁsGenegEN

2 - Form of Action The Judge Advocate General

( GO 47, D.4., 19 Nov 1947)-
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: DEPARTWENT OF THE ARMY
' In the Office of The Judge Advocate General

Washingten 25, D, C. (125)

JAGK - CM 325228 g FEB 1948

UNITED STATES PHILTPPINES-RYUKYUS CCQMMAND

V. Trial by G.C.M., convened at
Headquarters PHILRYICQM, APO

707, 28 June 1947, Dis-
honorable discharge (suspended),-
total forfeitures and confine~
ment for one (1) year.

Stockade,

Corperal RAMON L, GUANGCO
(10320055), Company "CW,
57th Infantry Regiment,
Philippine Sceuts.

Nt N Nt N st i e sV s

' OPINION of the BOARD CF REVIEW
SILVERS, ACKROYD and LANNING, Judge Advocates

1. The recerd of trial in the case of the abeve-named soldier,
having been examined in the Office of The Judge Advocate General and
there feund te be legally insufficient to suppert the findings ef guilty
and the sentence, has now been examined by the Beard of Review and the
. Beard submits this, its opinion, to The Judge Advocate General.

. 2, The accused was tried upon the fellowing charge and specifica~
eng

CHARGE: Violation of the 83rd Article of War.

_ Specification: In that Corporal Ramon L. Guangco, Company "GP
57th Infantry Regiment, Philippine Scouts, APO 1009, did,
at Batangas, Batangas, Philippine Islands, on or about
21l March 1947, willfully suffer four (4) wheel asscmblies,
motor vehicle 2% ton 6x6, each consisting of one (1) tire,
7.50x20, one (1) inner tube 7,50x20 and two (2) rims, of
a total value of sbout $369,32, military property belonging
to the United States to be wrongfully disposed of by sale
to unknown persons.

The accused pleaded not guilty to the Charge and Specification. He was found
guilty of the Specification, except the words "of a total value of about
$369,32" gubstituting therefor the words "more than Fifty ($50.00) dollars";
of the excepted words, not guilty; of the substituted words, guilty, and
guilty of the Char ge. He was sentenced te be dishonorably discharged the
Service, to forfeit all pay and allowances due or to become due .and to be
;ggfined at hard labor at such place as the reviewing authority may direct
exe ons year., The reviewing authority approved the sentence and ordered it
cuted, but suspended the execution of that portion thereof adjudging
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dishonorable discharge until the soldier's release from confinement, and
designated General Prisoners' Branch, PHILRYCOM Stockade, Provost Marshal's
Sestion, APO 707, or elsewhere as the Secretary of Wer may direct, as the =
place of confinsment. The result of trial was promulgated in General Courte
Martial Orders No. 191, Hsadquarters Philippinqs-Ryukyus Commend, APO 707,
12" August 1947, ’ ' ) )

3. Proof adduced by the prosecution established that on about the
date alleged property similar to that described in the specification was
missing from the A" Motor Pool at Camp Batangas, PsI. The accused was
a member of the guard detailed to safeguard such property. In a pre=
trial oonfession, which the cowt-martial concluded was of a voluntary
rature, the accused admitted that on or about the date elleged he will-
fully suff ered govermment property similar to that desoribed in the speci-
fication to be unlawfully disposed of by sale to unknown persons. Irre-
spective of whether a wrongful sale or a willful suffering of a wrongful
sale is alleged, it is obvious that a wrongful sale is involved in ths
corpus delicti of either offense. Therefore, in order to sustain a con-
viction in either case, even though accused has confessed to the offense
cherged, it must appear, from evidenoe aliunde accused's confession, that

~ the property in question had probably been unlewfully sold.

We find no competent evidence in the record, aliunde accused's con-
fesgion, tending to establish the probability that the alleged wrongful
sale had in fact ocourred, thus permitting the confession to be considered.
For a more detailed discussion of the points of law involved, see CM ‘
3256377, Sipalay; CM 325378, Catubigs CM 325066, Balucanag.

4. TFor the foregoing reasons,. the Board of Review is of the opinion

that the record of trial is legally insufficient to support the findings
of guilty and the sentence. - R S S0 S

) Judge Advooats’

v J&&go‘ sdvocate
B

/, Judge Advooste
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JAGK - CM 325228 : lst Ind

~ JAGO, Dept. of the ery, Washington 25, Ds Co fEB 10 1948
TOs The Secret.ary of the Army '

. 1. Herewith transmitted for your action under Article of War 50%,

as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 1522) and
the act of 1 August 1942 (56 State. 732), is the record of trial in the
case. of Corporal Ramon L. Guangce (10320055), Company "C" 57th In-
fantry Regiment, Philippine Scouts. .

2. I concur in the opinion of the Board of Review that the recard
of trial is legally insufficient to support the findings of guilty and
‘the sentence and, for the reasons stated therein, recommend that the
findings and the sentence be vacated, that the accused be released from
- the confinement imposed by the sentence in this case, and that all
rights, privileges and property of which accused has been deprived by
. virtue of said sentence be restored.

> 3. Inclosed is a form of action designed to carry into effect this
- recamrendation should such action meet with your appreval. .

-2 Inols - 'THOMAS H. GREEN
1. Record of trial ' Major General '
27 Form of action The Judge Advocate General

; ( GCMO 57 (DA) L Mar 1948).
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WIAR DEPARTMENT
In the Office of The Judge Agvocate Genera.l
Washington, D, C.

-

JAGH - CM 325231 SEP10 1947

'UNITEDSTA‘I‘ES PHILIPPINBS-RYUKYUSCO‘AMAM)

© Ve 'l'rial by G CoMs, convened at
Headquarters, PHILRYCOM, APO

. 707, 18 July 1947. Dismissal,

TP, CHL for six (6) months.

Second Lieutsnant Bonifacio
Silverio (0-1896981),

Infantry

Ve Nt St S Nast” Saat? e

HOLDING by. the BOARD OF REVIEW
HOTTENSTEIN, GRAY, and SOLF, Judge Advooutea

1. The Board of Review has exsmined the record of trio.l in tho oase
of the .officer named a.bovo.

2, Accused was tried \pon thefollcwing Charges and Speoifioo.tionu
CHARGE I3 Viola.tion of the 93rd Article of War

Specification: (Nolle Prosequi) -

CHARGE II: Violation of the 96th Article of War,

Specifications  In that Second Liseutenant Bonifecio Silverio,
Regimental Headquarters Company 44th Infantry (PS), then -
Sergeant, being indebted to Mrs, Vicenta A, Victotino in -
the sum of 4000 pesos for money:had an_ received by him,
which amount became dus and payable om or about 1 June
1946, did, at Manila, Philippine Islands, from 1 June
1946 to 1 June 1947, dishonorably fail and neglect to pay
said debt, .

He pleaded not guilty to the Spec:lf:leation of Charge II and Charge II, and
was found guilty of that Specification and Charge. No evidence of eny
previous convictions was introduced. He was sentenced to be dimmissed
the service, to forfeit all pay and allowances dus or to become due and
to be confined at hard labor for six (6) months. The reviewing authority

approved the sentence and forwarded the record of trial for action under
Article of War 48,

3¢ The evidence for the pxjosecutiéh is sumarized as followss
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On or about March 1946, twenty men, includ®d: among whom wes the
accused, submitted an application to purchase twenty jeeps from the
Foreign Liquidation Coammission through a single application (R 6, Pros
k 1)0 . :

Vrse Vicenta Adriatico Vda de Viectorino testified that she met the
accused in October 1945, in connection with the investigation of a robbery
canmitted at her residepce (R 9). Subsequent to that time, accused induced
her to go into business with him involving the acquisition of surplus
vehicles from the Foreign Liquidation Cammission (R 9). Witness gave
accused four thousand pesos to cover payment of ,1‘ 200 each to twenty
veterans whoses names were to be used in the purchase of twenty jeeps
(R 9, 10)s As security for that sum accused, a month later, gave witness
a note, dated 1 May 1946, payable thirty days after date, in the sum of
}‘4.000, "Which I (accused) have secured from her in concept of a loan"

(R 9, 10 Pros Ex 3). As a separate transaction accused obtained a weapons
carrier from the Foreign Liquidation Commission (R 10): - This vehicle

was paid for by witness by her perscnal check (R 10,11, 12); it was
registered in the name of accysed because accused said he. was going to
resign from the drmy and drive it himself, and also if the vehicle was

in & collision, Mrs, Victorino would not be "dragged into court® (R 12),
Mrse Victorino never profited by the income from the vehicle (R 12), and
received no payment on the note (R 10, 11),

4o The evidence for the defense was elicited wholly by cross=
examination of Mrs, Victorino. She admitted that on 11 July 1947 (about
_s. month after charges had been served on accused), she signed a paper
(Def Ex "A") which acknowledged the transfer of the weapons carrier
to her in consideration of which transfer she cancelled all claims
against acoused for payment of the }‘4,000 promissory note end desired
to drop her charges against aocused for failure to pay the note. She .
stated, however, that she signed the paper on condition that, if anything,
directly or indirectly caused by the accused, hsppensd to witness or

t;:r faﬁxmilg, the accused would be responsible to her and her femily (R 13,
o8 4). : ' ’

The accused, after having his rights explained to him by the lew
member, eleoted to remain silent (R 14), '

6+ There is some ambiguity in the testimony of Mre. Victorinmo, in
that she stated that she was induced to go into business with acoused,
and (evidently in the conduct of such business) gave him #4,000 to cover
payments to veterans whose names were to be used to obtain priorities
for the purchase of jeepses This embigulty however is resolved by the
introduction of the note, the terms of which included an admission by
the ammeq that;the; }‘&,000 was secured as & loan., There is no evidence
that the payee was other' than satisfied with the tramsaction. It msy be
agsumed, therefore, that it was the non-payment of this note, dated 1
May 1946, that consituted the debt, the non-payment of which was elleged
to constitute a violation of Artiecle of War 96,

/
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It i8 well settled that a pre-existing valid and enforceable debt
canstitutes a sufficient consideration to support an undertsking on a
note {10 CJS 604, and cases oited). The sole question that remains for
consideration by the Board of Review, therefore, is whether the negleoct
and failure to pay the note was "dishonorable®, for the gravemen of the
offense charged lies in the dishonorable character of the accused's
failure to pay the debts, arising from circumstances which so characterize
it and not from the defaulte ,

8¢ Mrse Victorino testified that she was in business with sccuseds
The I‘4,000 was given accused in connection with the purchase of vehicles
in furtherance of this business enterprise (R 9). A group of twenty men,
including accused, did signify their intention to purchase jeeps (Pros
Ex 1, 2). "It might be assumed that the business was dissolved, because
& note evidently satisfactory to Mrs, Victorino and designating the
trensaction as a locan was executed by accused for the F¥4,000, but there
is no other evidmnoce of such dissolution. There is no evidence that the
Jeeps were not purchaseds, A4ll evidence with reference to the purchase of
the weapons carrier was to the effect that it was a separate transaction
..(R 10, 11). The note was due and payable on 30 May'1846, although it was
not paid at that time. Thers is no testimony that a demand for payment’
was mads or that the accused evaded payment, Mere fallure to pay a debt
promptly is not of itself sufficient grounds for charges againsten
officer under the Articles of War (CM 276250, Harvey, 48 BR 239, 248;
CM 273874; lMiller, 47 BR 85, 903 CM 271690, Williemson, 46 ER 157, 163;
CM 232882, Koford, 19 BR 229, 242), It is accordingly the opinion of
the Board of Review that the record of trial is legally insufficient to.
support the finding of guilty of this specificatiom. :

A © 7. ' Since 1t is the opinion of the Board of Review that the record
of trial is not legally sufficient to support the finding of gullty of
the specification, it iz unnecessery to discuss the legal effect of the
Eeper executed by Mrs., Victorino, after charges were served om acoused,
and purporting to cancel all claims against the accused for the payment

of the premissory notee , ' v

8. The accused is 37 yeers of age, and married, He served as sn

" enllsted man in the Philippine Scouts from 21 Janusry 1929 to 15 August

1948, He wag commissioned Second Lieutenant, Army of the United States,
on 18 Ay.gutt 1948, : ' ' : '


http:Auguat...19
http:purcha.se

(132)

\

9, The ocourt was legally constituted and had jurisdiction of the .
person and offense, For the reasons stated, the Board of Review holds
" the record of trial legally inaufﬁ.cient to support the findings of
guilty and the sentences = -

s J udge Advooate

» Judge Agvocate
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JAGH = CM 325231 | . 1st Ind o
WD, JAGO, Waghi'ngton 25, D. C. 3t %EQ&?

T0: Commanding General, Philippines-ﬁyuk'yu.s Command, APO 707,
¢/o Postmaster, San Francisco, Califarnia

. 1. In the case of Second Lieutenant Bonifacio Silverio- (0-1896981),
Regimental Headquarters Company, 44th Infantry Regiment (PS), I concur in
the foregoing holding by the Board of Review that the record of trisl is
legally insufficient to support the findings of guilty and the sentence,
and recoammend that the findings of guilty and the sentence be disapproved.

2, TWhen copies of the published arder in this case are forwarded to
this office they should be accompanied by the foregoing holding and this
indorsement. TFor convenience of reference and to facllitate attaching
copies of the miblished arder to the record in this case, please place the
file number of the reccrd in brackets at the end of the published order,
as follows: : -

(CM 325231). .
_ g

1 Incl “ T ) THOMAS He GREEN
Record of trial 7 .a *  Major General
The Judge Advocate General
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' DEPARTMENT OF THE ARMY .
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGN-CH 325266

UNITED STATES . 24TH INFANTRY TIVISION

A ) Tr.lal by G.C.M., convened at
Kokura, Kyushu, Japan, 19
July 1947. Dishonorable dis-
charge and confinement for

- two (2) years. Disciplinary
Bgrracks.

Private First Class

EUGENE R. CUNEO (15224752),
Hedical Detachment, 118th
Station Hospital

- HOLDING by the BOARD.OF REVIEW
JOHNSON, ALFRED and BRACK, ‘Judge Advocates

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The acoused was tried upon the following Charges and Speci-
fications:

CHARGE I Violatiou of the 931'<i'.u*td.cle~ of War.

Speciﬁ.catd.on 1: In that Private Flrst Class Eugene R. .
Cuneo, Medical Detachment, 11l8th Station Hospital, 4
AP0 929, did, at Fukuoka, Kyushu, Japan, on or about
1700 hours 8 June 1947 feloniously take, steal, and
carry away clothing (laundry), value about 21 dollars
13 cents ($21.13), the property of Technician Fifth
Grade John P. Novak RA 43046513, Medical Detachment,
118th Station Hospital, APO 929.

Specification 23 In that Private First Class Eugene R.
Cuneo, Medical Detachment, 118th Station Hogpital,
APO 929, did, at Fukuoka, Kyushu, Japan, on or about
1730 hours, 8 June 1947, with intent to do her bodily
harm, commit an attempted assault upon Kimura Aiko,
Fukuoka City, Kita Minato Machi, Hondori, Hattoba
Hotel, by attempting to cut her with a dangerous
weapon, to wit, an open knife.
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CHARGE IT: Violation of the 96th Article of War.

Specification 1: * In that Private First Class Eugens R.

" Cuneo, Medical Detachment, 118th Station Hospital,
Fukuoka, Kyushu, Japan, did, at Fukuoka, Kyushu,
Japan, on or about 1730 hours 8 June 1947, willfully,
wrongfully, and unlawfully destroy property, value
about 9,300 yen, of a value of one hundred eighty- -
six’ ($186) United States dollars, property of Toyota
Harue, Fukuoka, Kyushu; Japan, to wit, nineteen (19)
windows, two (2) light bulbs, two (2) doors.

Specification 2: (Finding of Not Cuilty).

Specification 3: In that Private First Class Eugene R.

: Cuneo, Medical Detachment, 118th Station Hospital, :
Fukuoka, Kyushu, Japan, having been restricted to the
‘limits of the Medical Detachment area, 118th Station
Hospital, APO 929, Fukuoka, Kyushu, Japan, did, at
Medical Detachment, 118th Statlon Hospital, on or
about 1700 hours 8 Juns 1947, break said restriction
by going to Fukuoka, Kyushu, Japan. N

The accused pleaded not guilty to all Charges and Specifications. He

was found guilty of Specification 1 of Charge I and of Charge I; guilty

of Specification 2 of Charge I,-except the words Mwith intent to do her

bodily harm,” Pattempted,® and Mby attempting to cut her with a dangerous
weapon, to-wit, an open knife," in viclation of Article of War 96; guilty
of Specification 1 of Chargs IT except the words and figures "value about

9,300 yen, of a value of about one hundred elghty-six United States

dollars,® substituting therefor the words and figures “of a value less

than fifty dollars"; not guilty of Specification 2 of Charge II; guilty
of Specification 3 of Charge II; and guilty of Charge II. He was sen~-
tenced to be dishonorably discharged the service, to forfeit all pay

and allowances due or to become ‘due, and to be confined at hard lebor

for two years. The reviewing authority approved only so much of Speci-

fication 1 of Cherge II, as to value, as finds ¥some substantial value

‘Dot in excess of $20,00," approved the remaining findings and the sen=

tence, designated the United Btates Disciplinary Barracks, Fort

Leavemworth, Kansas, as the place of confinement, and forwarded the re-

cord of trial for action pursuant to Article of War 50%.

3. The record of trial is legally sufficlent to su " dings
pport the finding
of guilty, except as to the value found in Specification 1 of Charge Ie
Tltfa only matters which will be discussed here are the legal sufficlency
- 0f the record of trial to support the finding of guilty of Speci fication

1 of Charge I, as to value, and ths lecal d of
trial to support the sentence. §6L surflelency of the Tecer
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4. Specificetion 1 of Charge I of which accused was found guilty,
alleges in essence that he stole "clothing (laundry), value about 21
dollars 13 cents ($21.13), the property of Technician Fifth Grade John
P. Novak."® It is clearly proven by ths evidence contained in the re-
cord of trial that at the tims and place alleged accused took, stols,
and carried away a bundle of laundry belenging to Novak. First Iieu-
tenant George B. Kich, Assistant Provost Marshal for Fukuoka, the in-
vestigating officer, having basen sworn as a witness and then shown a
written statemont, testified that the statement had been previously
made to him in his official capad.ty by John P. Novak. His testimony
than continues: .

nQ. Did you in your capacity return any laundry to Novak?
A. Yes, sir, I did.

Q. Will you please state the amount of such laundry?
A. It is listed here — four khaki trousers, three khaki
© 'shirts, 5% pairs woolen sox, one OD cap, five cotton
drawers, two handkerchiefs, and barracks bag.

Q. Did he swear this was his property?
A. TYes, sir, he did.

Q. You actually counted this equipment at the time
1t was taken?
. 4_. Yes."

The prosecution then read into ths record, and asked the court to take
Judicial notice of, a Government price list of the items mentioned by
First Lieutenant Kich. Neither in ths testimony of First Ileutenant

- Kich, or elsewhsre in the record, is there any evidence to establish
Where, how, or from whom the ®laundry% delivered by First Lisutenant’
Kich to Novak came into the former's possession, or that it was the
same "laundry®™ allegedly stolen by the accused. Whils we are prepared
1o hold that the evidence in the record of trial is sufficient to prove
that accused stols a bundle of finished laundry it is obvious that there
is no competsent evidence in the record to show the items of clothing
contained in such package. It follows that there was no competent evi-
dence from which the court could determine the value of the subject
"laundry* other than to determins that it had some substantial value
not in excess of twenty dollars. The maximm authorized punishment for
an offense of larceny of property of a value of twenty dollars or less
is dishonorable discharge, forfeiture of all pay and allowances due or
to becoms dus, and confinement at hard labor not to exceed six months
(par. 104c, MCH, 1928).

5. Specification 1 of Charge II, of which accused has been found
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guilty, alleges that he did willfully, wrongfully, and unlawfully
destroy certain described property "of some substantial value not in
excess of $20.00," in violation of Article of War 96. This offense

is not listed specifically in the Table of Maximum Punishments (par.
104c, MCM, 1928), btut it is closely related to an offense which is there
specifically listed as "dsstroying willfully public property of a value
of $20 or less." The maximum authorized punishment by confinement, so
listed for the latter offense, is six months (par. 104c, MCH, 1928).

The maximum authorized punishment by confinement for the of=-
fanse of assault in violation of Articls of War 96 [§pec. 2 of Chg.
is three months, and the maximum authorized punishment by confinement
for the offense of breach of restricticn in violation of Article of War
96 /[Spec. 3, Chg. II/ is ons month (par. 104c, MCM, 1928).

- 6. For the reasons stated the Board of Review holds the record
of trial legally sufficient to support only so much of the findings of
guilty of Specification 1 of Charge I as to value as finds some value
not in excess of $20; legally sufficient to support the findings of
guilty as to all other Specifications and Charges; and legally suf-
ficient to support only so much of the sentence as provides for dis-
honorable discharge, forfeiture &f all pay and allowances due or to
become due, and confinemsnt at hard labor for one year and four months.

DO ,’ Judge Advocate.

Judge Advocate.

Judge Advocate
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JAGN-CM 325266 lst Ind

JAGO, Dept. of the Army, Washington 25, D. C.

TO: Commanding General, 24th Infantry Division, APO 24, c/o
Postmaster, San Francisco, California.

1. In the case of Private First Class Eugene R. Cuneo (15224752),
Medical Detachment, 118th Station Hospital, I concur in thes foregoing
holding by the Board of Review and recommend that only so much of the
finding of guilty of Specification 1 of Charge I as to value bs ap-
proved as finds some value not in excess of $20, and that only so
much of the sentence be approved as involves dishonorabls discharge,
forfeiture of all pay and allowances due or to become due, and confine-
ment at hard labor for one year and four months+ - Upon taking such
action you will have authority te order the execution of the sentenca.

2. When copies of the published order in this case ars forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-
taching copies of the published order to the record in this case, please
place the file number of the record in brackets at the end of the pub-
lished order, as follows:

(at 325266).

1 Inel 3 THOMAS H. GREEN
"Record of trial Major General
. o The Judge Advocate General
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TIEPARTMENT OF THE ARXY '
In the Office of The Judge Advocate General
Washington 25, D, C.

JAGH -~ CM 325313

UNITED STATES TECHNICAL DIVISION

ATR TRAINING COMwAND
Ve
Trial by G.C.M., convened at
Fort Francis E. Warren,
Wyoming, 5 and 6 August 1947.
Dismissal

Lieutenant Colonel SAMUEL
C. PUCKETTE (0-320509),
Air Corps

N Vet et Vst s “ege? “sqtar?

CPINION nf the BOARD OF REVIEW
HOIT=NSTEIN, O'BRIEN, and LYNCH, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named gbove and submits this, its opinion, to The
Judge Advecate Gensral.

2., The accused was -tried upon the following Charges and Specifi-
cations!

CHARGE It Violation of the 95th Article of War.
Specification 13 (Finding of not guilty).

Specitication 2¢ In that lLieutenant Colonel Samuel C.
Puckette, Air Corps, Squadron K-1, 463rd Army Air
Forces Base Unit, was, on or about 11 March 1947,
found drunk in a semi-nude condition in his automobile

- on a public thoroughfare, to wits County Road No. 411,
Spokans County, Washington. )

CHARGE II: Violstion of the 96th Article of War.

Specification 1: In that Lieutenant Colonel Samuel C.
Puckette, Air Corps, Squadron K-1l, 463rd Army Air
Forces Base Unit, was, at Army Air Base, Geiger
Field, Washington, on or about 1l-March 1947,
drunk and disorderly in station.

Specification 2¢ In that Lisutenant Colonel Samuel C.
Puckette, Air Corps, Squadron K-1, 463rd Army Air
Forces Base Unit, was, on or about 1l March 1947,
found drunk in a semi-nude condition in his automobile


http:COMr,A.ND

(1h2)

on a public thoaroughfare, to wit: County Road No. 411,
Spokane County, Washingtam.

He pleaded not guiluvy to the Charges and the Specificatione thersunder,
He was found guilty of Charge I and Specitication 2 thereunder, guilty
of Charge II and the Specifications thereunder, and not guilty ot
Specitication 1 of Charge I. No evidence of previous convictions was
introduced, Ye was sentenced to be dismissea the service and to forfeit
all pay and allowances due or to become due. The reviewing authority
approved only so much of the sentence as provices for dismdssal, and
forwarded the record of trial for sction under Article of ¥ar 48.

3. The Board of Review adopts the statement of the evidence and
the law contained in the review of the Technical Division, Air Training
Command Judge Advocate, dated 26 August 1947. '

4+ Recoards of the Army show that accused is 35 years of age, mar- .
ried, and the father of three children, the eldest of which is nine years
of agé. He was born in Arkansas, completed high school, gracduated in '
engineering from Georgla Tech in 1934, and received his IlB degree in
1938 from Woodrow Wilson law School, Atlanta, Georgia. In civilian life
he was varicusly emplcyed as a tool designer, faculty member st Georgia
Tech, and as a field engineer for the Georgis Power and Light Company.

Ee entered upon extended active duty in 1939 as first lieutenant in the
Reserve and was subsequently promoted through successive ranks to the
rank of lieutenant colonel. He had 25 months service in Haweii from

1‘}3:1 to 1943, and also had 9 months service in the China-Burma-India
Theater.,

During the period from 13 November 1939 to 10 March 1947 his ef-
ficiency has been rated as very satisfactory three times, excellent
seven times, and superior twice. Them is no record of pricr delinquencies
either in the Army or in eivilian life.

5« The following letters pertaining to accused were consicered by
the Board of Reviews letter to the President, dated 18 August 1947, from
¥r, Frank J. Irving, Daytona Beach, Florida, inclosing a letter to Hon-
orsble Richard B. Russell, United States Senate from Mrs. Mary Doyal
Puckette, wife of accused; letter to The Judge Advocste General, dated
5 September 1947, from Honorsble Walter F. George, United States Senate,
and a letter to The Judge Advocste General, dated 13 August 1947, from.
Honorsble J. W. Fulbright, United States Senate. ‘

. 6. The court was legally constituted and had jurisdiction of the
perscn and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed. The Board of Review is of the
opinion that the record of trial is legally sufficient to support the
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findings of gullty and the sentence as approved by the reviewing author-
ity and to warrant confirmation thereof. A sentence to dismissal is
mandatory upon a conviction of a violation of Articls of War 95, and is
authorized upon a conviction of a violation of Article of War 96.

’ Judge Adveocste

| gg /Q%wf ’ Judge Advocatel

» Judge Advocate




)

JAGH - CM 325313 , 1st Ind
' JAGO, Dept..of, the Army, Washington 25, De Co  NOV L :
T0: The Secretary of the Army |

. 1. Pursuant to Executive Qrder No. 9556, dated 26 May 1945, there
are transmitted for your action the recard of trial and the opinion of’
the Board of Review in the case of Lisutenant Colonel Samuel C. Puckette
(0-320509), Air Corps. . ) - :

2. Upon trial by general court-martial this officer was found
guilty of being drunk and disorderly in station in violation of Article
of War 96 (Spec 1, Chg II), and of being found drunk in a semi-nude con-
dition in his automobile on a public thoroughfare in violation of Articles
of War 95 and 96 (Spec 2, Chg I; Spec 2, Chg II). No evidence of previous
convictions was introduced. He was sentenced to be dismissed tlie service
and to forfelt all pay and allowances due ar to become due. The review=-
ing authority approved only so much of the sentence as provides for N
dismissal and farwarded the record.of trial for action under Article of
War 48. ‘ . . .

3¢ A summary of the evidence may be found in the review of the Staff
.Judge Advocate which was ‘adopted in the accompanying opinion of the Board
of Review as a statement of the evidence and law in the case. The Board
of Review is of the opinion that the record of trial is legally sufficient
. to support the findings of guilty and the sentence and to warrant confirma-
tion of the sentence. I concur in that opinion. .. S

hccused appeared at the dispensary, Geiger Field, Spokane, Washington, -
" on the afternoon of 11 March 1947, in an intoxicated condition, accompanied
by his three children. Ons of the children was ill with an ear infection
and at the time no medical officer was present. While waiting for a méd-
ical officer to appear accused conversed with an enlisted man in a loud’
voice using some profanity. When Iieutenant Newland, a medical officer,
entered the dispensary accused seized him by the arm and pushed him down
the hall, When Lieutenant Newland remonstrated with accused the latter
apologized.  While his child who was ill was deing treated, accused went
outside the dispensary, entered his car, and was observed drinking from
what appeared to be a whiskey bottle. On his return to the dispensary he
had a cut over his eye.. lieutenant Newlsnd told accused he should not at-
tempt-to drive his car but should wait until a driver could bs procured
for hime When Lieutenant Newland suggested that accused be given a blood
alcohol test, accused gathered his children together, left the dispensary
and drove off. Lieutenant Newland called the gate and told the sentinel
to stop accused and send him back. Accused failed to stop et the gate in
response to the sentinel's signal. Approximately ten minutes later his
children appeared at the .gate and gave the sentinel some car keys. Some=
time later accused was found in his car several hundred yards from the
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gate. He was asleep and the lower portion of his body was nude, Iis
trousers were found on the front seat and his shorts on the bumper of
the car. He was brought back to the dispensary at Geiger Field and
given a blood alcohol test which showed that the alcohol comtent of his
blood was 3.1 milligrams of alcohol per cubic centimeter of blood. This
result indicated that accused was seriously intoxicated.

: Accused testified in his own behalf that'since his return from

foreign duty he has suffered from malaria and dysentery. On 1l March
1947 his wife was ill in bed and accused prepared breakfast for her and
their three children. His stomach was upset and instead of eating he
had a few drinks, He left horeat about 12:30 p. m. for the dispensary
at Fort Wright to secure:medical treatment for one of his children. BHe
stayed at Fort Wright until 2¢/00 p. me. and being unable to get the child
treated at Fort Wright he went to Geiger Fleld. He admitted pushing
Lieutenant Newland but also stated that he apologized. He also admitted
leaving the post after lLieutenant Newland suggested that he be given a
blood test. While leaving the post accused stated that he had a sharp
stomach pain and knew that he would have to relieve himself imrmediately.
For that reason he did not stop at the gate., After leaving the post he
stopped his car, sent his children back tc the gate and went into the
woods and removed his trousers znd shorts. Thereafter he remembered
nothing until he was awakened by the Military Police.

Accused is 35 years of age, married, and the father of three children,
the eldest of which is nine years of age. He was born in Arkansas, com- :
pleted high school, graduated in engineering from Georgia Tech in 1934,
and received his LIB degree in 1938 from Woodrow Wilson Law Schocl, Atlanta,
Georgia. *In civilian life he was variously employed as a tool designer,
faculty member at Geargia Tech, and as a field engineer for the Geargia
Power and Light Company. He entered upon extended active duty in 1939
as first lieutenant in the Reserve and was subsequently promoted through
successive ranks to the rank of lieutenant colonel. He had 25 momths
service in Hawaii from 1941 to 1943, and also had nine menths. service in
the China-Burma-India Theater.

During the period from 13 November 1939 to 10 March 1947 his manner
of performance of duty hass been rated as very satisfactory three times,
excellent seven times, and superior twiqe.

4o The defense counsel recommended to the reviewing authority by
letter dated 16 August 1947 that the dismissal be suspended and that ac~
cused be permitted to resign. Six undated letters by six of the seven
members of the court which trisd accused were inclosures to the lstter of
the defense counsel, and each set forth the concurrence of the member in
the recommendation of the defense counsel.
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The Board of Review considered the following letters pertaining to
accused: Ietter to the President dated 18 August 1947 from ¥r. Frank J.
Irving, Daytona Beach, Florida, inclosing a letter to Honorable Richard
B. Russell, United States Senate, from Mrs. Mary Doyal Puckette, accused's
wife; letter to The Judge Advocate General, dated 5 September 1947, from
Honorable Walter F. George, United States Senatey and letter to The Judge
Advocate General, dated 13 August 1947, from Honorable Je We Fulbright,
United States Senate.

. 5., In view of accused's prior excellent military service over a
period of eight years, and in view of all the circumstances of the case,
I recommend that the sentence be confirmed but commuted to a reprimand
and forfeiture of $100 pay per month for four months, and that the sen-
tence as thus commuted be carried into execution.

If this recommendatio'n is approved I propose to initiate action to
effect the officert!s lmmediate relief from active duty through adminis-
trative measures.

6. Inclosed is a form of action designed to carry the above recom-
mendation into effect, should such recommendation meet with your approval.

2 Incls THOMAS H. GEEEN
1 =~ Record of trial ¥ajor General
2 - Form of action The Judge Advocate General

- - -
- o

( GCHO 65, D.A., 2 Dec 1947) .
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a . . DEPARTMENT OF THE ARMY ‘
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL ° (1,7
WASHINGTON 25, Do C. .. . =« =

JAGK — CM 325329 C 19 nov 194
-UNITED STATES ) EUROPEANAIRTRANSPOR‘I‘S@VICE
Ve - Trial by G.C.M., convened at Rhein/
. ‘ Main Air Base, 1, 15-16 July 1947.
Sergeant FREDERIC L. HOLLAND Dishonorable discharge (suspended),
(33986442), Company A, 831st total forfeitures and confinement
Engineer Aviation Battalion., ) for five (5) years., Disciplinary
_ ) Barracks.

OPINION of the BOARD OF REVIEW
- SILVERS, McAFEE and ACKROYD, Judge Advocates

1. The record of trial in the case of the soldier named above has.
been examined in the Office of The Judge Advocate General and there found
legally insufficient to support the findings and sentence. The record
has now been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General,

2. The accused was tried upon the following Charges and Specificatiens: |
CHARGE: Violation of the 93rd Article of War.

Specification 1: In that, Sergeant Frederick L. Hoelland, 33986442,

. .Company "AY, 83lst Engineer Aviation Battalion, AFO 57, US Army,
did, at 17 Karlmarxtrasse, Langen, Germany, on or about 25 May
1947, unlawfully enter the shop of Artur Derefelt, with intent
to commit a criminal offense, to wit, larceny, therein..

Specification 2: In that Sergeant Frederick L. Holland, 33986442,
Company "A", 831st Engineer Aviation Battalion, AFO 57, US Army,
did, at 17 Karlmarxtrasse, Langen, Germany, on or about 25 May

© 1947, feloniously take, steal, and carry away one electric

print dryer, 220 volt, 80x70 ca Made BUECHER, one washing pan,
thres metal sheets chromplated 60xi45 cm, one camera portrait
type 13x18 cm with 4-5 filmpacks, lense and canvass cover, two
tripoids, wooden, two atelier lamps with reflsctors 500 watts,
220 volts, made K. WEICHERT, one stage spot 1light 100 watis,
220 volts, one dentist light, three rubber cables, one repro-

_ duction board, five clamps for LEICA films V 2 A steel, one
paper cutter, 24x30 cm, one watch, a value of about $500.00,
the property of Artur Derefelt. ' )

He pleaded not guilty to the Charge and Specifications, He was found |
guilty of Specification 1, and guilty of Specification 2 except the words
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"three metal sheets chromplated 60 x 45 cm" and of the words "of about
$500" substituting therefor the words "of more than $50" of the excepted
words not guilty, of the substituted words guilty and guilty of the Charge,
No evidence of any previous convictions was introduced. He was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due and to be confined at hard labor, at such place
as the reviewing authority may direct, for five (5) years. The reviewing
authority approved the sentence, suspended the execution of the dis-
honorable discharge until the soldier's relesse from confinement and
designated the Branch United States Disciplinary Barracks, Fort Benjamin
Harrison, Indiana, or elsewhere as the Secretary of War might direct, as
the place of confinement, The result of trial was published in General
Court-Martial Order Number 32, Headquarters, Buropean Air Transport Ser-
vice, AFO 633, 18 August 1947. T

3. Evidence for the Proseéutiqn.

Artur Derefelt, a German civilian, owned and operated a photographic
_shop on Karlmarxstrasse, Langen, Germany (R. 9-26). o -

About midnight on 24~25 May 1947 three German civilians noticed a
Jjeep without 1lights parked near the shop of Artur Derefelt: They heard
whispering, the sound of running, and sounds as if someone was repairing
a motor. Frau Hakenhauser heard whispering and saw people "moving out
of the house and back." She saw only one person at a time but was under
the impression that three people were present on this occasion (R. 26-29).

On the morning of 25 May 1947 it was discovered that the shop of
Artur Derefelt had been entered by way of a window and the property des-
eribed in Specification 2 stolen therefrom (R 9, 26). A photograph of
the window entered was identified and introduced as Prosecution Exhibit
1 (R. 10, 36). Artur Derefelt owned all of the stolen property except
one stage spot light and the dental light which belonged to Dr. Muller.

These two articles had been loaned to Mr, Derefelt who used them in the
Shop (Ro 22). ’ i .

About 11:00 a.m., 25 May 1947, Mr, Dohle, the police chief of Langen,
Germany, went to Mr. Derefelt's shop to investigate a report that the
shop had been broken into. He found some footprints in a flower bed
bengath the window which had been entered. Fingerprints were found on
the window. He made plaster casts of four footprints found at the place
of the incident, Mr. Dohle also testified that he had engaged in police
work for 18 years and had had special instructions in taking finger and
foot prings, He identified two of the plaster casts made on this occasion
and they were introduced in evidence as Prosecution Exhibit 15 (R. 30-32).

The accused was interested in photography and maintained a darkroom
or laboratory above the noncommissioned officers' club at Kestlerbach,
Germany, The accused was ordered to move his laboratory and Master
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Sergeant Howard E., Olsen gave accused permission to move it into the
basement ‘of his home., This move was to be made on 24-25 May 1947 (R. 50-53).

- On 24 May 1947 the accused was at Sergeant Olsen's home, After
dinner Sergeant Olsen and his wife, Lieutenant and Mrs, Goodman and the
accused went to a show. This party broke up "around midnight", the
Goodmans going home and the accused going to bed at Sergeant Olsen's
pPlace, Sergeant Olsen had a Jeep which was kept in the basement or the
yard, This Jjeep was not locked (R. 51, 52). ‘

About 1100 hours on Sunday morning, 25 May 1947, Lieutenant Goodman
arrived at Sergeant Olsen's house with some photographic equipment. Ser-
geant Olsen testified that when he went into the basement Lieutenant
Goodnman'e equipment had been moved into the basement, He had seen photo-
graphic equipment at Lieutenant Goodman's home and the equipment introduced
into evidence was not the same equipment he had previously observed at
Lieutenant Goodman's home, Sergeant Olsen testified -

"Q, When you got down there, where was Lt. Goodman's equipment?
A, It was in the entrance of the.garage. :

"Q, How much equipment did he have? _
A. I don't know, I don't know one piece of photography equipment
from the next, I don't think I can answer the question.

). Did you say anything to the accused in regard to any photo-
graphic equipment he had in your basement?
A. Again under the 24th Article of War I exercise my rights.”

Sergeant Olsen was then asked if he had made a pretrial statement
and said that he had made such a statement. He identified the pretrial
statement and stated that he had been warned of his rights under the
24th Article of War before making the statement. He refused to testify
concerning the contents of the statement and "what he found in the base-
ment" on 25 May; on the grounds that such testimony might incriminate
him, The prosecution then offered this pretrial statement of Sergeant
Olsen in evidence and over objection of the defense it was received as
Prosecution Exhibit 17 (R. 54~56). - .

On 26 May 1947 the accused, Sergeant Olsen, and two other men, were
ordered to report to the Provost Sergeant's Office of the 8l3th Aviation
Engineer Battalion at 1:00 p.m., at which time they were questioned by
Lieutenant Wilson. Sergeant Kelly was present on this occasion and
testified that the men were warned of their rights under the 24ith Article
of War before they were questioned (R. 40). The accused was.asked for
the shoes that '"he wore Saturday night!,.at which time he stated that he
%as wearing them, The accused left the office to change shoes. ‘He came
back to the office with a pair of shoes and turned them over tc Lieutenant
Wilson, These shoes were identified and received in evidence as Prose-

cution Exhibit 16 (R. 32, 47).
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On the evening of 26 May 1947, Master Sergeant Karl D, Stetson,
special investigator, went to Sergeant Olsen's home to search for the
property stolen from Mr., Derefelt's shop, He had permission from Colonel
Daniel to make the search., Vhen he arrived at Olsen's home, Sergeant
Olsen was not there. He waited until Sergeant Olsen returned and asked
his permission to search the house, Sergeant Olsen asked the reason for
the search. Sergeant Stetson searched the house without explaining the
reason therefor, In the basement of the house he found the photographic
equipment which.had been stolen from Artur Derefelt's shop together with
other photographic equipment, He removed all of the equipment to the

‘Provost Marshal's Office st the Rhein/Main Air Base (R. &4, 65).

The property stolen from Mr, Derefelt's ahop and found in Sergeant
Olsen's house was identified and introdnce& as Prosecution Exhibits 1 te
13 inclusive.

About 8:00 p.m., 27 May 1947, the accused and Sergeant Olsen were
taken to the Provost Marshal's Office and questioned concerning the theft
of property from Mr, Derefelt's shop. This questioning contimued until"
about 3 a.m., the followlng day and resulted in the accused making a
statement which statement was introduced in evidence over the objection
of the defense as Prosecution Exhibit 18 (R. 67). In this statement the
" accused admitted breaking into Mr, Derefelt's shop on 24 May 1947, steal-
ing the photographic equipment, and taking it to Sergeant Olsen's house,
The voluntary nature of this statement was the subject of much testimony,
Master Sergeant Stetson testifying that he warned the accused of his
rights and that he did not use any force or duress on accused, Sergeant
Olsen, Major Smith, Captain Hoffman and Captain Barnes were all present
at the time the accused was questioned (R. 67-69).

The accused testified as to the making of the statement and stated
that the first time the 24th Article of War was read to him was at Rhein/
‘Main about 3:00 o'clock in the morning at the time he made the atatement

" “He had been questioned by many people. He stated:

"Q, " Has anyone ever made an offer to you in regard to teatimony
N ' 1;ha’c. you would give? N
. OS. .

"Q, What did they offer you for testimony? -
A. Sald it would go a lot easier, and things like that.

- "Q. ¥ho told you that? ,
A, Ju.st about everybody questioning me.

- "Q,. Did they promise you am-thing?
A, Yes » you did even, -
"Q. What did I promise you?

A, That was down at Stahl's room.
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"nQ, Vhat did I promise you?

A, You was under the impression that there was someone else impli-
cated and made the statement if anyone else was implicated, and -
if I made the statement someone elses was, it would be a lot
easier for me, I can't reémember the word — principal, of tho
court-martial, .

"Q. Isn't it true that I did not say 1t would be easier on you, but
. if several people were involved, that you possibly would not be
treated as a principal in the case, is that right?
A. You went on to say, not being the principal, I would be a lot
better off, it would make it a lot easier.

R, Did I use ’citose words?
A. Not those exact words,

", Did I promise you anything?
A. You didn't make a definite promise, no sir.

"3, At any time did anyone promise you? o

A.' It is general procedure if you are questioning anybody to ma.ko
the statement 'if you make the statement that it will be a lot
easiert, ;

%, Tho made this promise to ymi?‘,
A. Practically everybody that questioned me." (R. 45)

The police chief of Langen compared Prosecution Exhibit 15 (t.ho
plaster casts of footprints), with Prosecution Exhibit 16 (shoes taken
from accused) a.nd found: . .

"These shoes f£it on five places with the plaster cast., First, ]
the same size, second, the heels are run dom on the outside, then
this slants at the heels, fourth, there is an American mark here,

- and then the. slant here on the outaide.” (R, 32) ,

First. Lieutona.nt Arthur J, Sorenson investigated the charges against
the accused, He explained to the accused his rights under the 24th
. Article of War. The accysed stated that he took the equipment and loaded
it on Sergeant Olsen's jeep. They went to the Provost Marshal's storeroom
and the accused identified the equipment "which he took that night® .(R. 72,73).

First Lieutenant William S, Shimonld.vitz, photography ofﬁ.cer, Head-
quarters EATS, testified as to the valus of the equipment described in
Specification 2. His testimony shows the value of the equipment to be in
excess of $50.00 (R. 58-&.). o
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L. For the Defense.

Captain Milton Hoffman testified that he was the accused's company
commander and that he was present during the interrogation of the accused
at the Provost Marshal's Office on 27 May 1947. Concerning this inter-
rogation he testified that it began about 8 p.m., and continued until
about 3 a.m., at which time the accused made a statement. The accused
was questioned by first one person and then another, "I would not say a
third degree method, but certainly by a cross-fire," All persons’ question-
ing the accused were his superior officers. o

The accused was warned of his rights under the _21+th‘ Article of War
when he made the statement, Concerning this warning he testified -

"Q. Was the accused properly warned of the 24th Article of Var, were
you present? ! '

A, I was present when the appropriate Articles of War were read and
explained to him,

"Q. Did he indlcate that he understood them?

A. There was some doubt about one of the Articles of War. I recall
that the Prosost Marshal could not locate the specific applicatory
paragraphs — I think there was some doubt in the sergeant's
mind as to what he was liable or not liable for when he answered
questions which were asked of him.,"® (R. 82)

Concerning the statement made to accused in securing this confession
he (Captain Hoffman) testified:

"i. gid you advise Sergeant Holland to make a statement?
« I did, . ‘

"Q. Can you recall the words you used, or the approximate text of the
conversation when you gave Sergeant Holland this advice?

A, I cannot recall the exact words » the talk between myself and
Sergeant Holland took a period of perhaps five or ten minutes.
They followed this talk between myself and the sergeant with a

period of interrogation of the sergeant by the members of the
Provost Marshal's staff — '

\

"Q. Excuse me captain, I would like to interrupt you a minute, Con-

cerning these five minutes when you talked to Holland, can you

" remember approximately what you told Holland?

I told him I wanted the truth out of him so far as he was able
to tell the truth about the circumstances of the alleged incident.
I told him that as nearly as I could see from the information
divulged to me by the Provost Marshal's staff concerning their
evidence, that he was pretty badly implicated in this thing,

and it would be advisable for him to come clean rather than make
a prolonged or difficult investigation.
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"Q. Did you state 1t would be easier for him if he made a statement?

Q, Answer the question,
A. I did so state," (R. 79,80)

* 3t * ¥* #* 3* *

"Q. At what time during this occasion did you give this advice to
Sergeant Helland? . . ‘

A, It was dark already, I would say it must have been about 11:00
o'clock or 12:00 o'eclock,: . '

"Q, Just what did you tell him?

A, Exactly, I can't recall sir. I told him if he had knowledge,
if he knew, if he had in fact committed this crime, he was to
admit it to the investigating authorities, that it would be
easier for him, that things would go easier for him, if he told
the truth," (R. 83) - . \

First Lieutenant Harold Chase, Special Assistant Defense Counsel,
testified that he entered the Army in December 1941 and was attached to
a Military Police Organization at Fort Custer, Michigan. He attended a
course of instruction pertaining to investigations, This course in-
cluded the making of casts from footprints or other impressions made by
members of the body., Such casts are called "Moulage,” His duties con-
sisted of investigating crimes and on many occasions he used moulage
work in his investigations. "Usually the biggest identifying feature

-of a pair of shoes is the position of the nails," Prosecution Exhibit
15 is not a very good print as it merely shows the heel and none of the
seams, Prosecution Exhibit 15 is a cast of the prints of a shoe, This
cast shows three identifying featureés; one, a slight depression on the
outside portion of the shoe ajacent to the ball of the shoe; two, a
slight depression on the outside portion of the heel of the shoe; and,
three, an imprint made by some trade pame or trade mark that is attached
to the bottom of the shoe, These marks are all common factors, "every-
body wears their shoes, with the exception of less than 2 or 3%, by
putting the most pressure on the cutside portion of the shoe, resulting
in a depression of the heel and depression of the outside portion of the
sole." The trade name or trade mark would be common to any shoe manu-

‘factured by the same people, In his opinion it would have been possible
for the shoes introduced in evidence as Prosecution Exhibit 16 to hgvo
made the print but the "print could have been made by any shoe of similar
Proportions because practically any shoe which is worn for any length of
time has a depression on the outside of the heel and the outside of the
sole" (R. 74~78). v :

Captain Hoffman, the accused's Company Commander; Lieutenant Raymond
McCarthy, a Platoon Leader in the.company; Captain Charles F. Dietz, -
Assistant Field Executive Officer, 83lst Aviation Engineer Battalion;
Captain Frederick E, Bormann, Adjutant 831st Aviation Engineer Battalionm;
and, First Iieutenant A, F, Truskin, the Commanding Officer of the 2012

-7 -
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Labor Supérvision Company, all testified that the accused's reputation
in the community is good and that his work is performed in a superier
manner (R. 80, 85-88). .

The accused was advised of his rights as a witness and elected to-
remain silent. ) ) -

4. The evidence establishes that during the night of 24 May 1947
the photographic shop of Artur Derefelt located at 17 Karlmarxtrasse,
Langen, Germany, was broken into and certain equipment was stolen there-
from. Most of this stolen equipment belonged to Artur Derefelt and the
property which he did not own (two items omned by Doctor Muller) was in
his possession and under his control.

On 27 May 1947 the stolen property was found in the basement of a
house occupied by a Sergeant Olsen, The evidence also shows that the
accused was the owner of some photographic equipment which he used in a
darkroom and that Sergeant Olsen had told the accused that this equip-
ment could be moved into the basement of hies (Olsen's) house. The
accused was at Sergeant Olsen's house on 24 May-1947 and about midnight
retired to one of the bedrooms for the night. On the morning of 25 May
1947 a Lieutenant Goodman brought seme photographic equipment to the ’
basement of Sergeant Olsen's house., Sergeant Olsen testified that when
he went into the basement about 11:00 a.m., 25 May 1947, Lieutenant
Goodman's equipment "was in the entrance of the garage." Sergeant Olsen
refused to testify concerning the stolen property found in his garage
or basement asserting that he could not be compelled to give testimony
which might incriminate himself, He was then asked if he had made a
pretrial statement. He admitted that he had made such a statement and
identified a written statement as the one he had made after being warned
of his rights, However, he refused to testify concerning the contents
of this statement. This statemsnt was then offered and received in
evidence as Prosecution Exhibit No, 17. Prior statements made out of
court by a witness may be used to refresh the witness' memory or to impeach
him, Such statements, made by witnesses other than an accused, when
offered for impeachment purposes are not to be considered substantive
evidence against an accused. The statament of the witness Olsen was not
. -offered for the purpose of impeaching the witness but for the sole purpose
 of placing such statement in evidence as substantive evidence against the
accuseds The witness Olsen did not adopt the statement as his evidence
or testify that any statement contained therein was true, He merely
admitted making the statement and when interrogated concerning the con-
tents of the statement he refused to answer on the grounds that his
answer might incriminate him, Under such circumstances the statement of

. Sergeant Olsen (Pros Ex 17) was not admissable in evidence for any purpose
(Cu 323083, Davis). |

The pretrial statement of the accused amounting to a confession was
. recelved in evidence over the objection of the defense that the statement
¥as not voluntarily made. Evidence was introduced relating to the makdng
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. of this statement. The defense also moved to strike this statement
after all evidence had been received by the court. This motion was
denied.

Captain Hoffman, the accused's company commander, testified the
interrogation of the accused began about 8:00 p.m., on 26 May 1947 s ’
and continued until about 3:00 a.m., the following day and during this
time the accused was questioned by first one person and then another
¥I would not say a third degree method, but certainly by s crossfire."
A1l participating in the questioning were superior officers of the
accused. During this questioning Captain Hoffman told the accused -

"Q. Did you advise Sergeant Holland to make a statement?
A. I did, '

"Q, Can you recall the words you used, or the approximate text of
the conversation when you gave Sergeant Holland this advice?

A, I cannot recall the exact words, the talk between myself and

. Sergeant Holland took a period of perhaps five or ten minutes,
They followed this talk between myself and the sergeant with
a period of interrogation of the sergeant by the members of
the Provost Marshal's staff —

"Q. Excuse me captain, I would like to interrupt you a minute.
Concerning these five minutes when you talked to Holland, can
you remember approximately what you told Holland?

A. I told him I wanted the truth out of him so far as he was able
to tell the truth about the circumstances of the alleged
incident., I told him that as nearly as I could see from the
information divulged to me by the Provost Marshal's staff con-
cerning their evidence, that he was pretty badly implicated in
this thing, and it would be advisable for him to come clean
rather than make a prolonged or difficult investigation.

"3, Did you state it would be easier for him if he made a 'sté.temenf.?

3* 3 3%

"Q. Answer the question.
~A. I did so state.™

"A confession not voluntarily made must be rejected.”

#* % 3

"The fact that the confession made to a military superior or to
the representative or agent of such superior will ordinarily be
regarded as requiring further inquiry into the circumstances, par-
ticularly where the case is one of an enlisted man confessing to a
military superior or to the representative or agent of a military
superior, - :



.

[
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"Facts indicating that a confession was induced by hope of
benefit or fear of punishment or injury inspired by a person com-
petent (or believed by the party confessing to be competent) to
effectuate the hope or fear is, subject to the following obser-
vations, evidence that the confession was involuntary. Mduch depends

- on the nature of the benefit or of the punishment or injury, on
the words used, and on the personality of the accused, and on the
relations of the parties involved." (Par llha, CM, 1928)

In CM 292716, lacDonald, 4 BR (ETO) 357, 365, a confession was held
to be involuntary and inadmissable in evidence because of the actions of
a Captain Rasmussen. Captain Rasmussen testified that before interro--

gating the accused he said,

"Je wanted his story, and we wanted it honest and straightforward, -
and we did not want any heating around the bush, and it would be
better for him to make a clean breast of this thing because the
government would find these things out sooner or later, and we
wanted him to tell the whole truth of the matter."

Although in the instant case the accused was warned of his rights
under the 24th Article of Var at some time during his interrogation by .
his military superiors and was agaln warned of his rights just prior to
the time he signed his confession, it also appears that the accused's
commanding officer advised the accused to make a statement and that he
was ''badly implicated in this thing and that it would be advisable for
him to come clean rather than make a prolonged or difficult investi-
gation™ and that it would be easier for him if he made a statement.

This statement was made during an interrogation which began about 8 p,m.,
and lasted until about 3 a.m. The testimony relating to the securing of

this confession impels the conclusion that the confession was involuntary
and secured through a hope of benefit inspired by the accused's military

superiors whom accused had every reason to believe could effectuate this

proffered benefit, The confession was not admissable in evidence.

- Within a week after the written confession was made, First Lieutenant
Arthur J. Sorenson interviewed the accused. He told the accused that he
was the investigating officer and warned him of his rights under the 2ith
Article of Var. The accused admitted to the investigating officer that he

. took the equipment and loaded it on a jeep. The accused and the investi-

gating officer went to a storeroom where the accused pointed out the

equipment. In CM 292716, MacDonald, supra, the Board of Review also had
occasion to say -~ :

"And if a confession is induced by threats
or violence or any undue influence, a
subsequent confession is not admissible,
unless it appears to the satisfaction of
the court that the prior influences have

- 10 -
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ceased to operate cn the defendant's mind

to bring about the later confession.* * #
But where on the trial of a criminal case

a confession of the defendant is offered in
evidence it becomes necessary for the trial
court to ascertain and determine as a
preliminary. question of fact, whether it

was freely and voluntarily made, and whether
the previous undue influence, if any, had
ceased to operate upon the mind of the
defendant. In doing so, the court is nec-

- essarily vested with a very large discretion,
which will not be disturbed on appeal, unless
a clear abuse thereof is shown" (Mangum v,
United States 289 Fed. 213, 215).

"“here a confession has been obtained from the
accused by improper inducement, any statement
made by him while under that influence is in-
admissible, but the question arises as to
whether a confession made subsequently to such
inadmissible confession-is itself admissible,
"~ This question, as in the ease of any other
confession, is one for the judge to decide,
and each case must be determined on its owmn
facts. The presumption prevails that the in-

fluence of the prior improper inducement con-—
tinues and that the subsequent confession is

a result of the same influence which renders

the prior confession inadmissible, and the

burden of proof rests upon the prosecution to
establish the contrary. Such proof must

clearly show, to admit such subsequent confession
in evidence, that the impression caused by the
improper inducement had been removed before the
subsequent confession was made. The determi-
nation of the extent of the influence persiste
ing at the time the subsequent confession is

made rests upon attendant circumstances, and

the inquiry is whether, considering the degree

of intelligence of the priscner, the nature and
degree of the influence, and the time inter-
viewing between the confessions, it can be said
objectively that the confessor was not compelled
to confess by reason of the pressure or induce-
ment which motivated him to confess on the prior
. occasion, If the court concludes from all the
facts and attendant circumstances that the im-
proper influence had ceased to operate or had




been removed, the subsequent confession is ad-
missible., It has also been held, generally,

that the influence of the improper inducement

is removed where the accused is properly cau-
tioned before the subsequent confession, The
warning, however, so given should be explicit,
and it ought to be full enough to apprise the
accused: (1) That anything that he may say after
-such warning can be used against him; and $22
that his previous confession, made under improper

inducement, cannot be used against him, for it
has been well said that 'for want of this

information, the accused might think that he
could not make his case worse than he had already

made it, and, under this impression, might have
gigned the confession before the magistrate!
(Vharton's Criminel Evidence, Vol.2, sec.éC1,
PP.998-1002) (Underscoring supplieds.

"A confession ¥ % ¥ may be rendered involuntary
by a prior involuntary confession (Underhill's
Criminal Evidence, 4th Ed., sec.266, p.521).

"Once a confession made under improper influences
is obtained, the presumption arises that a subse-
quent confession of the same crime flows from the
same influences, even though made to a different
Person than the one to whom the first was made,
% % % The evidence to rebut the presumption * * #
must be presented by the prosecution ¥ % %, The
evidence to rebut the presumption must be clear
and convineing * % % (Evidence from American
Jurisprudence, Civil and Criminal, sec.487,
PP.424=125) M

No mention was made by the investigating officer of the accused's
Previous confession, nor was the accused informed that it could not be
used against him. It is reasonable to conclude under such circumstances
that the accused might well have thought he could not meke his case any
worse than he had already made it and thereby made his statement to the
investigating officer. The Board of Review is of the opinion that the
oral statements of accused amounting to a confession and made to the

investigating officer were not admissible in evidence and should have
been excluded by the court.

Proof that a person was in possession of recently stolen property

~ may raise a presumption that such r ter).
However, person stole it (CM 325457, McKinste )
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"The general rule that the possession of stolen property is

evidence of guilt is limited by the rule that to warrant an
inference of gullt it must further appear that the possession .
was personal, and that it involved a distinct and conscious assertion
of possession by the accused. It would be pushing the rule too far
to require of one accused of a crime an explanation of his possession
of the stolen property, when such possession could also, with equal
right, be attributed to another. Hence the mere fact of finding
stolen articles on the premises of a man of a family or in a place

in which many others have free access without showing his actual
conscious possession thereof discloses only a prima facie construc-
tive possession and is not such a possession as will justify an
inferenc; of guilt thereof (17 RCL 73)" (CM 226734, Brown, 15 ER
139, 145). : -

In the instant case the stolen photographic equipment was found in
the basement of a house occupled by Sergeant Olsen, The accused had
permission from Sergeant Olsen to move his photographic equipment into
the basement,  The accused was at Sergeant Olsen's house the night the
property was stolen, Lieutenant Goodman moved photographic equipment ,
into the basement of Sergeant Olsen's house the morning after the phote-
graphic equipment was stolen from Artur Derefelt's shop. Aside from
the accused's confessions, which were inadmissible in evidence, there
was no evidence to show that the accused was at any time in the actual
possession of the stolen property or that he placed it in Sergeant Olsen's
basement so0 as to raise a presumption that he had stolen it.

. The only remaining evidence tending to connect the accused with the
theft of the equipment from Artur Derefelt's shop is the footprints found
beneath the window used to gain admittance into the shop. '

Footprints found at or near the scene of a crime are generally
admissible in evidence and when shown to correspond with the footprints
of the accused they tend to identify him as the guilty party. (Cumming
v. State, 110 Ga 293; 35 Sk 117; Lindsey v. State, 9 Ga App 299, 70 Sk
1114; 31 AIR 204). In State v. Cole, 93 Kansas 819, 150 Pac 233, the
court quoted with approval from 2 Bishop New Criminal Procedure (2nd E4)
Pe 943 as follows: , ‘

"Footprints, on a question of identity, if they correspond to those
which be made by the.boots probably worn, or the horse probably
ridden, are admissable, yet alone are inadequate to Justify a con-
viction," :

In Ditto v. State, 83 Texas Crim Rep 220, 202 SW 735, it appeared
that the defendant had been convicted of burglary and the only evidence
connecting him with the crime was the cogrespondance of his shoe with a
track found near the scene of the crime. The court said "we are not
satisfied to affirm this judgment with this as the only criminating fact.
Tracks, in connection with other evidence, may have some cogency tending

-13 -
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to illustrate the ease, or oonnsot an scoused with a given offors e, but
at best it is unsatisfactory. This is practically the only evidence in
the case. We are of the opinion the sonviction should not be sustained
onpeoio,lly in view of the fa,ot there are no otlmr erhimting oiroum-
s’unoos.

: The German polico mado oa.s’ca of tho footprintu found under the
window .of Artur Derefelt's shop on the morning following the unlawful
extry therein and theft therefrom. The person msking the casts oen~
pared them with shoes cbtained from the accused and stated that the
prints, from which the cests were taken, were.made by the shoes belong-
ing to the accused. Evidence of a witness for the deferse indicated

that the prints ocould have been made by any shoo made by the same cmnpo.ny
and of the same size as aocused's shoes.-,,-,;_,x, -

The evidonoo relating to the feotprintl found near ths soens” of ‘
the orimes was admissible u tending to connect the accused 'ith the
offenses charged.

L

' The rooord oontaim some aligh’c evidence tending to oonnsct the
aocused with the offenses oharged, ‘but this evidence is not ocompelling
or oonvinoing. * The Board of Review is of the opinion that the admission
of the improper evidence by the court injuriously affected the substan-

tial rights of the accused and eomtituted prejudicia.l error within the
meaning of Article of War 37, -

.5+ For the ressons stated the Board of Rev'iew is of the opinion

‘ that the record of trial is legs.lly insufficient to support the findings
of guilty a.nd the aentence.

Judge Advooate

~

Y\ Mge Advooate

14



(161)

JAGK - CM 325329 et Imd
JAGO, Depte of the Army, Washington 25, D. ¢. [0V 7 c47
701 The Secretary of the Army '

1. Herewith transmitted for your astion under Article of War 503,
as amended by the aoct of 20 August 1947 (50 Stat. 724; 10 USC 1522)
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in
the case of Sergeant Frederiec L. Holland (33986442), Company A, 831lst
Engineer Aviation Battalion, Rhein/Main Air Base.

2. I oconour in the opinion of the Board of Review that the record
of trial is legally insufficient to support the findings of gullty and
the sentence and, for the reasens stated therein, resommend that the
findings of gullty and the senterce be vacated, and that all rights,
privileges and property of which this accused has been deprived by virtue
of the findings and sentence so vacated be restored.

S. Inclosed is a form of astion designed to carry into effeot this
recommendation should such aotion feet with your approval.

2 Incls THOMAS H. GREEN

1. Record of trial. Ma jor General
2. Form of action The Juige Advooate General

( CCHO 91, 18 Dec 19L7).

15
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. DEPARTMENT OF THE ARMY (163)
In the Office of The Judge Advooate General
Washington 25, D. C.

JAGK = CM 325355 '
20 0CT 1947

UNITED STATES PORT OF LEGHORN

Trial by G.C.M., convened at Leghorn,
Italy, 10 June 1947. -To be hanged .
by the neck until dead.

Ve

Sergeant HARRY F. BARRY
(RA 33817217), 870th Quarter-
master Laundry Company

OPINION of the BOARD OF REVIEW
' SILVERS, McAFEE and ACKROYD, Judge Advocates

1. The Board of Review haa,ﬁiamined the record of.trial- in the ocase
of the soldier named above and submits this, its opinion, to The Judge Ad-
vocate Genersl, B .

2. The socused was tried upon the following charge and specification:
CHARGE: Violation of the 92nd Article of War.

. Specificetiont In that Sergeant Harry F. Barry, 870th Quarter-

* . master Laundry Company, did, at or near Leghorn, Italy, on
or sbout 26 April 1947, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, ani with premeditation
kill one Private John Joshua, & human being by shooting him
with a rifle. )

He pleaded not guilty to and was found guilty of the charge and specifica-
tion. Evidence of one previous conviction by swmary court for absence
from guard was introduced. He was semtenced to be hanged by the neck
until dead.  The reviewing authority approved the sentence and forwarded
the record of trial for action under Article of War 48.

- 3. " The accused, a sergeant in the 870th Quartermaster Laundry Company
Stationed at Tombolo, Itaely, was a member of the guard detail of his organ-
iration on 26 April 1947 (R 51). His duties included that of sergeant in
charge of the "restriction hall" of the organization. About 63130 p.me 26
April 1947, the accused went to the "restriction hall" and stated that he
did not want anyone in the hall that did not belong there. Private John
Joshua was in the "hall®™ at this time. The accused told Private Joshua

Yo leave. Joshua left the building and the accused followed him. Outside
the building they argued and then began to "fight." They wrestled and

foll to the groumi with Joshua on top. This fight or wrestling was stopped
by other men of the organization (R 11,12,25). . Acsording. to Private Robert
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L. Davis the sccused then said he was going to kill Joshua (R 19).
Another witness present at this time denied hearing any such threat (R 26).

The asccused returnsd to the building and began to read the rules and
regulations applicable to the persons assigned to the restriction hall.
Private First Class George W. Allen was assigned to the building and the
sccused told him &o go to bed. Allen refused to go to bed and they began
to argus. The accused said that Allen was drunk. They began to "tussle."
"Allen admitted on the witness stand that he had been drinking on the night
in question. The accused stated that he was going to get the sergeant of
the guard and put Allen in jail (R 18,19,25,32,35,36,38). v

The accused left the building and proceeded, at double time, to the
guardhouse some 200 yards distent (R 18,26,33,38).

The accuséd entered the guardhouse and asked Sergeant William F. Scott
if Sergeent Williams was present. Sergeant Scott enswered, "No, he isn't.
He is up in the area."™ The accused then stated that he wanted a guard as
he had a man he wented arrested and placed in confinement. Sergeaunt Scott
stated that no guards were available. The acoused then took a 30-caliber
carbine from a table and left the guardhouse. Sergeant Scott told him not
to take the carbine (R 52,53). As the acoused left the guardhouse he met
Private John Joshua. Joshua who was not armed ran into e nearby building
which had formerly been used as an officer's mess. The accused went near
this building and fired three shots at Private Joshua. Two of the shots °
struck Private Joshua in the stomach. . The accused ran to the restriction
hall where he was disarmed. At the time the shots were fired ho witness
heard any conversation between the parties (R 13,14,17,26,33,38,39,44,52).

- Private John Joshua was removed to the 61st Station Hospital at 1930 hours
on 26 April 1547. He died in the early morning hours of 27 April 1947.
Captain Alfred M. Decker, UC, performed an autopsy upon the body of Private
John Joshua. He identified the autopsy report made by himas an official
record required to be kept by the hospital. This report was introduced
into evidence without objection by the defense. According, to Captain Decker
and as shown by the autopsy report, John Joshua died "from summation of

multiple injuries, or secondary perforating gunshot wounds of the abdomen
of which there wers two" (R 8,9,10), o .

Paul Billings, 7102 Criminal Investigation Division Platoon, inter=
viewed the accused and explained to him his rights under the 24th Article -
of War. Thereafter the accused made s voluntary statement in writing con=  °
cerning the shooting of Private John Joshua. This statement was received
in evidence as Prosecution Exhibit 3 without objeotion by defense. In
this statement the acoused said that on 26 April 1947 he was on duty &5
the sergeant in‘charge of the restriction hall, About 1800 hours he went
to the hall and started to call the roll.. Private Allen was drunk end
meking so _m%h I}Oi.se that he could not call the roll, He then ordered "all
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men that weren't supposed to be there out.® John Joshua started an srgu=-
ment and invited him outside. They went outside and "got into a tussle.®
This tussle was broken up by same of the men and Joshua went towards his
tent. He went inside to call the roll. Private Allen began an argument
and then struck him. They tussled but some of the men interfered.. He
then went to the guardhouse to get a guard to confine Allen. At the guard=-
house he asked for Sergeant Williams but Williems was not present. He
asked for a guard but a guard was not available. He then took a carbine and
lsft the guardhouse. As he left the guardhouse he saw John Joshua coming
into the compound. Joshua sew him and jumped into a little shack near the
guardhouse. He had forgotten about Joshua but when he saw Joshua "acting
that way" he thought Joshua was "up to something.™ He backed up a couple
of steps .and ordered Joshua out of the shack because he wanted to talk to
him. He repeated the order "about 5 times™ and backed up some more so
Joshua could come ocubt, Joshua jumped over . into a corner so he put a roumd
into the carbine and ordered Joshua to come out of the building. Joshua
did not come out so he "fired two shots whére I thought he would be because
I couldn't see him from where I was stending." Everyone ran from the re- -
striction hall and he then ran to the restriction hall where he surrendered
the carbine to Sergeant Williams (R 51, Pros Ex 3).

4, Tor the Defense

First Sergeant Richard Christian Woodford testified that on 26 April
1947 the accused was on duty and in charge of the restriotion hall. At
5 p.m. 26 April 1947, he dslivered the offiocs keys to the accused end the
accused was not under the influence of aloohol (R 77,78). »

The accused was advised as to his rights as a witness and elected to -
testify in his own behalf. The acoused detailed the events at the restric-.
tlon hall substantially as they are set forth above. He denied having .
threatensd to kill Private Joshua as testified to by Private.Davis.. After
the tussle with Private Allen he went to the guardhouse.in order to have
Private Allen confined. BHe asked Sergeant Scott where Sergeant Williams .
could be found and received the reply that he was in the area. He then. -
told Sergeant Scott he wanted a guard. A guard was not available. He

Yook a carbine and left the guardhouse. .He desoribed the events that
followed asg T : : o : o

"As I was leaving the guardhouse, just below the place
they have the 0ld officers mess, we have a wire fence there, .it
is like a gate, probably Joshua was coming through, and just as
hs was coming through, he sew me and saw me With the carbins,
8ling arm on the shoulder, -he ran into this old officers mess,
he got bunched up in the corner; I ordered him to come out; I . !
kept backing up and ordered him to oome out; he wouldn't come
out. I backed up to this wire fence, that is when he jumped over
towards me, over to the other side; that is when I jumped back
and fired" (R. 67). . : '
® R . g
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When asked, "Can you tell any ressons why you thought it was necessary
for you to shoot Joshua?" he replied, "I either thought it would be
Private Joshua or myself. I didn't know what Joshua had in his mind,
or whether he had a weapon or not." Concerning the tussle he had with
Joshua at the restriction hall, he testified that after the tussle he
"thought no more of it." He fired two shots after giving Joshua five
or six orders to coms out of the building. He fired into the building .
at the place he believed Joshua to be located therein. Ie also testified
that he had served in the regular Army for three years. His home 1is
Baltimore, Maryland. His father and mother are living. He has a high
school education (R 64-75). S '

- 5. Murder is the unlewful killing of a human being with malice afore-
thought, "Unlawful® means without legal justification or excuse. Malice
does not necessarily mean hatred or personal ill will toward the person
killed. Malice aforethought may exist when the act is unpremeditated -
(par 148a, MCM, 1928). ' o

The evidencs discloses that the accused shot and killed John Joshua. .
Joshua was unarmed and when he saw the accused with a rifle he attempted
to hide from the accused. This killing occurred shortly after the accused.
and Joshua had engaged in what was described by various people as a
"right,"® "a wrestling" amd "a tussle.® One witness testified that follow-
ing this "tussle" the sccused threatened to kill Joshua. Other witnesses
did not hear any such threat and accused denied that he made any such
threat, Following this "tussle" with the deceased the acoused returned
to his duties and became involved in a dispute with Private Allen, after
which he proceeded to the guardhouse to secure assistance in arresting and

" confining Private Allen. = The accused testified that at the time he en-
oountered the deceased near the guardhouse he hsd forgotten the "tussle"
with the deceased. This "tussle" may explain the actions of the deceased

" when he saw the eccused with a carbine. The evidence fails to show that.
accused was in any danger of bodily harm or injury or any reason or jus-
tification on the part of the acoused when he shot and killed Private

Joshua and we conclude, as the court did, that hi tituted murder
(CM 324519, Davis). ; , s aote constitute

The Board of Review is of the opinion that ’the faots as shown by th&-,

record of trial fail to show any mitigating ciroumstence which in contem-
plation of law would reduce the offense to manslaughter. o

)

6. The charge sheet shows the mocused to be 21 8/12 o -
: - years of age» -
He served in the Army from 8 March 1944 to 12 December 1945, at which ‘time

he was discharged in order to permit him ¢ - : .
for a term of three years. pe.- o ro-enlist in the r?gtflan i

7. " The court was legally constituted and had Jurisdiction over the
o . ) g
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accused snd of the offense, No errors injuriously affecting the substan-
tial rights of the accused were committed -during the trial. In the opinion
of the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the sentence and to warrant confirmation of the
sentence, Death or imprisonment for hfe is mandatory upon conviction of -

8 violation of A.r’cicle of War 92,

/)/Z‘W. Judge A.dvocate
&/’JO’U £m5ap£¢g/ s ‘Judge Advocate

, Judge Advooate
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JAGK - CM 325355 1st Ind
JAGO, Dept. of the Army, Washington 25, D. C. (T .. (17
T0: Secretary of the Army o

1. Herewith transmitted are the record of trial, the opinion of the
Board of Review, and the views and recommendations c” The Judge Advocate
General in the case of Sergeant Harry F. Barry (RA 33817217), 870t,h
Quartermaster Laundry Company.

2. I concur in the opinion of the Board of Review that the record
of trial is lege"ly sufficient to support the findings of guilty and the
- sentence and to warrant confirmatlon of the sentence. I recommend that
the sentence be confirmed but, in view of all the circumstances, recom-
mend that it be commted to dishonorable discharge, forfeiture of all
ray and allowances due or to become due and confinement at hard labor
for the term of the natural life of the accused and that the senténce .
as thus commted be carried into execution. I further recommend that a =%
United States penitentiary be designated as the place of confinement.

3. 1Inclosed is a draft of a letter for your s:.gnature transmitting
the record to the President for his action and a form of Executive action
designed to carry into effect the recommendation hereinabove made, should
such action meet with approval.

3 Incls - THOMAS H. GREEN

1. Record of trial Major General
2, Drft 1tr sig S of A ‘ The Judge Advocate General - -

3. For of Execution

( GCM0 58, 21 Nov 1947).


http:sente11.ce
http:Laundry-Compa.ny

DEPARTMENT OF THE ARMY | (269)
In the Office ef The Judge Adveocate General '
. Washington 25, D.C.

26K - CX 526377 :

: o 94 NOV 1947
UNITED STATES PRILIPPINE-RYUKYUS COMMAMD
Trial by G.c.ﬁ.. eémnod at HeadQquarters
PHEILRYCOM, APO 707, 7 July 1947. Dise
honorable discharge (suspended), total
forfeitures and confinement fer twe (2)
Yoars. General Prisoners Branch, o
PHILRYCOM Stockade, APO 707.

Ve

Private First Class ARSENIO
SIPALAY (10320577), Company
"% 57th Infauntry Regiment,
Philippine Soouts

L et N Nt Ns? Nt St Nus? s

. QPINION eof the BOARD QF REVIEW
. SILVERS, MoAFEE and ACKROYD, Judge Advesates

-1s 'The recerd ef trial in the ease ef the above-named soldier, having
been examined in the Offiee of The Juige Advoecate General and there found
to be legally insufficient to support the findings of guilty and the senm~
+ tence has been examined by the Board of Review and the Board submits o
this, its opinion, to The Juige Advocate General. . ’

2. The scoused was tried upon the follewing charge end specifioations
| CHARGE: Violation of the 84th Artiele of War.

Specification: Im that Private First Class Arsenie Sipalsy,
Company "C%, 57th Infantry Regiment, Philippine Socouts,

. APO 1009, did at Batanges, Batangas, Philippine Island, on
or sbout 21 March 1947, unlswfully sell to unknown persons

 feur (4) wheel assemblies, motor vehicle 2% ton 6x6, each
oconsisting of one (1) tire 7.60 x 20, one inner tube 7.50

'x 20, and two (2) rims, of a total wvalue of about $256.31,
issued for use in the military service of the United States.

Fe plesded not guilty te the eharge and its specifiocatien. . He was found
guilty eof the specificatien exoept the word and figures "about $296.31,"
substituting therefor the word and figures “over $50," and guilty of the
sharge. No evidence ef any previous cenviction was introduced. He was
sentensed to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor at
Such place as the reviewing authority might direct for two years. The.
reviewing authority epproved the sentence and ordered it exsouted, sus=
Pended the exeoution of the dishonorable discharge until the soldier's
releaze from oonfinement and designated the General Prisoners! Branch,
FHILRYCOM Stockade, Provest Marshal's Seotion, APO 707, or elsewhere as
the Seeretary of War might direct, as the place of eenfinement., The '
résult of trial was published in Genersl Court-Martial Orders No. 197,
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Headquarters, Philip?inos-liyukym Command, APO 707, 16 August 1647,
-3, Evidenoe

Mr. Stanley E. Geddis was in charge of the vehicle pool ef Camp
‘Batangas. One ares of this poel was known as "A".Pool. During the
course of a daily inspection ef "A® Pool about.2l March 1547, he noticed
that “some wheel assemblies were missing from soms vehicles.," The miss=
ing wheel assemblies were “7.50 x 20's which are normally used on 25
~ ton, 6x6 trucks; and 900 x.16's which are normally used on 3/4 ton, 4x4

weapons carriers, ambulances which are alse of the 3/4 ton types 15 ten
personcel oarriers which also use the 900 x 163 and 1/4 ton jJeeps and
trailers which use & 600 x 16." The 2-1/2 ton truck wheel assemblies
" hed been taken from vehicles parked in the southeastern end one other
section of "A" Pool.® Mr. Geddis had “checked®™ the Govermment list
price of wheel assmmblies for a 2-1/2 ton truck, 6x6, 7.50 x 20,and

found that the tire was priced at $24.02, the imner tube at $3.03, and
the “remaining wheel assemblies® at $19.12, making a tetal ef $46.17.for each.
' The missing wheel assemblies were property of the United States “in-
tended fér the use of the military service" (R 6-9). S

Durlng the month of March 1947, Company C, §7th Infantry Regiment,
Philippine Soouts, supplied guards for "A* Pool. Ascused was s member
of this oompany (R 8,15,25). Guard FPost Number 5 was leoated in the
southeastern part ef "A" Pool (R 15,25). Mr. Geddis had noticed that
there were “tires" missing before this unit took ever the guard (r 9)

A typewritten statement purportedly signed by socused was admitted
in evidence as Presecution Exhibit 2 over the objection of the defemse
that 1t was involuntarily made (R 14), From the testimony of the three
members of the Criminal Investigation Division who took part in the ine
terrogation of accused at which the statement was obtained, it appeared
that accused had been informed of his right not to incriminate himself,

- that no threats or promises were made to him and that after his answers
had been reduced to the form of a written statememt he read the statemsnt,
indicated that no changes need be made, and voluntarily'simd it (R
10-13, 16-18, 22-23). First Lieutenant James H. Hendricks, acoused's
oompany commander, testified that he was present "from the beginning®
of the questioning of acoused. He ocould not "recell™ that acoused was .
informed of his right not to incriminate himself. No threats or promises
were made to accused in the Lisutenant's presence and acoused veluntarily
snswered the questions put to him., ‘Liewtenant Hendrioks did not see ac~
cused sign a statement (R 23-27). Accused testified under oath that
his right not to inoriminate himself was not explained to him before

bE:iwu q:::tig‘ dd vy t'm“b'" of the Criminal Investigatien Division.
‘ stioned on two separate occasions R
On the first ecoasion, P coasions by two different sgents

he had maintained _thn.t he had net uld.tir“


http:incrimim.te
http:appet.rn
http:a.bout.21
http:Sta.nl.e7

(171)

and that he had not seen anyons selling tires. On the second interro-
gation he was slapped arnd forced at the point of a pistol to sign a
prepared statement whioh wes “"folded down" in such a way that he could
not see its contents. The agent who allegedly mistreated accused was
one of the agents who testified that no undue pressure had been employed
in obtaining acoused's statement (R 28-33).

The pertinent pértion of‘tha typewritten statemsnt purporteﬂy
signed by acoused and admitted in evidence as Prosecution Exhibit 2
reads as followss '

®Last Friday, 21 March 1947, I was on duty as roving
patrol with Sgt. Guangee at the 'A' Pool. When we got up
there we made a thorough inspection on all the posts. At
post #5 we observed that there are civilians hanging around
the 'A' Pool fense. The guard on this post was Pfc. Ciriace
Catubig. We understand that Catubig was having tramsaction
with these civilians. Then Sgt. Guangeo, Catubig and the
¢ivilians were having conversation and reached an agreement
that Sgt. Guangeo was going to sell them Army tires and I was
persuasded to consent to the agreement. Then Catubig let two
of the civilians inside the pool and got the tires. There
were four (4) tires taken and rolled dutside the fence. Sgt.
Guangoo told me to get the money from the civilians. I asked
him how muoh the money was and he told me that it was eighty
(¥80.00) pesos, the cost of the 4 tires. Then I stepped near:
the fence and got the #80.00 pesos from the oivilian. I ocould
net recognire nor identify any of the oivilians because it was
derk and oould hardly see their feces. After the F80.00 were
handed to me I gave forty (F40.00) pesos to Sgt. Guangoo and
I kept the other ¥40.00 as my share in the transaction."

~

4. Discussion

Aocused was charged with and found guilty of having unlawfully sold
to unkmown persons four 2-1/2 ton truck wheel sssemblies in violation of
the 84th Article of War. There was testimony aliunde his pre-trial state-
ment to the effeoct that an unspecified number of such wheel assemblies
" Were missing from a certain section of an Army vehicle pool at or about
the date of the oommission of the alleged offense and that scoused had
the opportuity to take them. Acoused, in his written pre-trial state-
ment, admitted that on the date in question and while acting as "roving"
guard over the wvehicle pool he had partieipated in the unlswful sale to.
unknown civilians of fowr “tires™ taken from the ssme seotion of the
vehicle pool fram whioch the 2-1/2 ton truck wheel assemblies hed disap- -
Peared. Obviously, acoused's statement could have been considered by
the court as at least a partial confession of guilt; ef the charge and
Specification upon which he was arraigned. Challenged by him as having

A3
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been obteined by duress, this confessionwas admitted in evidence upon
a showing by the presecution of circumstances under which the inculpa-
tory statement was obtained which completely oontroverted accused's

claim of duress. The court was, therefore, warranted in ceming to the
conclusion that the oonfession was voluntary (see CM 320230, Huffwan).

Tt is sxiomatic that an sccused cannot be convieted upon his “uncor-
roborated® extrajudicial eonfession. We must, then, inquire as to whether
the confession here in question is suffioclently corroborated to sustein
the conviction of this accused. Concerning the question of correboration,
the Bosrd of Review in CM 239085, Jones (25 BR 41,43), saids

“fhe general rule which has been stated snd applied by the Beard
of Review in numerous osses is that while the corpus deliocti
need not be proved aliunde the confession beyond e reasonable

. doubt er by a preponderance of the evidence or at all, never-
theless soms evidence must s produced to corroborate the eon-
fession and such evidence must touch the corpus delieti (CM
20221%, Mallen; CM 220604, Antrobus; CM 2 G, Chesson; and
CX 237450, Ivy). In CM 193828, Morandi and Mingo, the Board

. Quoted with approval the following langusge from Daeche V.
United States (CCA 2nd) 250 Federal 5663 'The eorroboration
must touch the corpus delicti in the sense of the injury against
whose ogcurrence the law is directed ###'™, (See also CM 256407,
Jaycox, 36 ER 269,277.) ~ .

- The above rule seems to have been based on Daeche v. Unitod States in whiok

the court, in addition to the quotation therefrom sppearing in the Jones
0“"' "id’ :

“Indeperdently they (the corroborating circumstances) need not
establish the truth of the corpus delicti at all, neither be-
yond a ressonable doubt ner by a preponderance of proof."
(Parenthetical statement supplied.) .

In the recent case of CM 317678, Wing, the Board of Review intimated that
the rule as expressed in the Jones case might be subject to an interpre-
tation not warranted by the law upen the subjeot as laid down by the
Federal courts and in swpert of its positien pointed out that the cowrt
in the Daeche case did not say that evidence aliunde the confession need
not prove the oorpus delioti ut all, but merely held that such evidence
need not establish the truth of the eorpus delicti at all. And in

CM 314052, Bishop (6% ER 21,24), the Board of Review, oiting the Wing

case, restated the rule in the Jones case, omitting therefrom the deubtful
Phraseology, in the following termss : "

"#** the corpus delicti meed not be established beyond a reason=
able doubt sliunde the confession, but scme evidence serroborative

v

4


http:phrueol.oa
http:auata.in

(173)

of the confession must be produced, ani such evidensce must
touch upon the corpus delicti.®

The lew relating to the corroborative evidence necessary to support
a conviotion of one who has confessed to crime, as set forth in the
Dasche case, hes been further expounded by the Federal eourts since that
case was deoided, In Forte v. United States (94 F. (Zd) 236), the Court
of Appeals for the Distriet of Columbia said,

"Probably the most frequently quoted,and we think at
- times .misquoted, case on the subject of corroboration of
oconfessionsis Daoche v. United States." L

The court expressed its views on the question at length, If ';é.id.

“The question presented is of first impression here; and we
feel bound upon a subject touching so materially liberty,

and in many ceses life itself, and especially in the oriminal
law where Justice requirez equality of treatment In respect .
of trial proocedure and proof, *** to follow in edopting a rule-
for this jurisdiction the rule of the great majority of courts
in the United States - that there ocan be no conviotion of an
accused in a criminal) case upon an uncorroborated confession,

. and the further rule, represented by what we think 1s ‘the
weight of authority and the better view in the Federal courts,
that suoh corroboration is not sufficlient if it tends merely
to support the oconfession, without also embraoing substantial
evidenoe of the corpus delioti and the whole thereof. We do
not rule that such ocorroborative evidence must, independent
of the confession, establish the ocorpus delicti beyond a
reasonable doubt. It is sufficient, socording to the authori-
ties we follow, if, there being, independent of the confession,

. substantial evidence of the oorpus delioti and the whole
thereof, this evidence and the oonfession are together eon-
vincing beyond & reasonable doubt of the canmission of the
erime and of tho defendant's oonnection therewith."

It was pointed out, however, that the corpus delioti doea not inslude the
agency of the acocused as the oriminal and that such agency need not be
ovidenced independently of the confession. The Forte ocass was followed
by the same court in the later cases of George Ve United States (128 F.
(2d) 559) and Ercoli v. United States (131 F. (2d) 3564). It was spplied
by the Board of Revlew in CM 506068, Jonss (22 BR (ETO) 173,179) and
oited with approval in CM Wing, ugro..

In paragraph 1l4a of the Manual for COm'ta-mrtial, 1928, it is stateds

"An soocused can not be convieted legally upon h.1_.l uansupported
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confession. .A court may not consider the oonfession of an
socoused 85 evidenoe against him unless there be in the reocord
other evidence, either direot or cireumstantisl, that the of=-
fenss charged has probably been comnitted; in other words there
must be evidence of the eorpus delictl other than the confession
{tself w+%, This evidenoe of the oorpus delioti need not be
sufficient of itself to convinee beyond reasonable deubt that

the offenss charged has been carmitted, er to cover every element
of the charge, or to connect the acoused with the offense."

A thoughtful comparison of the above rule of the Manual with the rule ex-
pressed in the Forte case will reveal that there is 1ittle material variame
between them, the one requiring evidence aliunde the confession that the
offense oharged has "probably" been committed and the other requiring “sube
stantial® supporting evidence .of the corpus delicti ™and the whole thereol."
Wo Think the words “probably” and "substantial® have a contextually similar.
connotation. For the purposes of the instant case, nothing would be gained
by discussing the meaning of the, phrase “and the whole thereof™ as opposed
_to the language of the Manual to the effect that the sorroborating evidence
“need not be sufficient of itself #+# to cover every element of the .charge.”

A It thus appears, having in mind that the term “corpus delioti™ relates
to the ocourrence of the events which oomprise the partieular offense
charged or found, that, in order to sustain a conviction of an offense
for which acoused has been brought to trial and to which he has confessed,
there must be adduoced competent evidence, outside the confession, tending
to establish that the offense of waich aoccused was found guilty was
probably sommitted. Supporting evidence which merely tends to show &
possibility that the orime was committed is not a sufficient corrobora=-
tion, for such supporting evidemoe lacks the requisite quality of raising
a probability in the minds of reasonable men. It is not, in other words,
substantial evidence (National Labor Relations Bd. v. Union Pacifioc Stages,

99 F. (2d) 163,177).

In applying these prinociples of law to the case at bar, it beoomes
at omoe apparent that the corpus delicti with which we are hore ooncernal
is the unlawful sale of four 2-1/2 ton truck wheel assembliss and net &
larceny, embezslement or same wrongful disposition of such property other
than sale. It is therefore necessary, in order to support a sonviction '
of this effense, that there appear in the record of trial direct or olr-
ouns tantial evidence, aliunde accused's confession, teniing to show that
four such wheel assemblies had probably been wnlswfully sold. Indeed,
paragreph 114a of the Manual for Courts-Martial, 1928, in setting forth

examples of evidenoe which might be £
a confesslion, statess & properly considered “.rmbouti“ ’

"In & case of alleged laroe
ny or in a ocase of alleged
unlswful sale evidence that the preperty in quostionwi:s—'
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missing under cirocumstances indicating in the first cese that

it was probably stolen, and in the second case that it was o
probably unlswfully sold, would be & compliance with the rule."
‘(Underscoring supplied.) : ' : R

The only evidence additive to acoused's confession which we find here is
proof that a number of 2-1/2 ton truck wheel assemblies were missing from
Camp Batangas vehicle pool on or about the date of the alleged offense
under ciroumstances indlcating that accused had the eopportunity to be=-
ocome involved in their disappearance. For the purposes of this discuse
sion, however, the evidence extrinsio to accused's confession having
to do with his involvement in any offense is immaterial. The only ques-
tion here presented is whether the showing that the wheel assemblies were .
missing i8 suffioient to raise a probability that they were unlawfully
sold. Having stated the propositioa thus baldly, logis and reason re-
quire a negative manswer. Aliunde acocused's confession, not an iote eof
evidense, direot or circumstantial, sppears in the reocord ef trial
touohing upon any sircumstance connected with the disappearance of the
whesl assemblies relating to their eventual dispesition. Whether they -
were retained by the teker for his own use, given sway in consideration
of past favors, destroyed or sold remains in the realm of mereat oonjee-
tare and suspicion. True, having in mind civilian shortages of automotive
appliances in the Philippins Islends, it may be said that there is a
possibility that the missing wheel assemblies were sold on the "black
market. But this is guess work, for there are ether and equal possibil-
ities as to what may bave been done with this proeperty. Disregarding the
oonfession, the resord of trial does not contain evidence sufficient te
enabls the eourt reasonably to determine that the wheel assembliss were
probably sold rather than retained by the taker, given eway or otherwise
dealt with. MNo proof aliunde accused's oonfession appears herein whioch
would direot the minds of the triers of faot towards a reasonable ohoice
between the many and various pessible forms of disposition to which the
missing preoperty may have been subjected. It is thus impossible, by

way of elimination or othsr rational precess, to raise any ons of these
' oconflioting possibilities to the level ef a probability (Iroutman v.
Mutual Life Ins. Co., 125 F. (2d) 769,773). We conolude, therefore,
that acoused's confession to the effeot that he had participated im the
unlawful sale of at least the "tires"™ from the four wheel assemblies in
question was without suffioient corroboration and that the conviotion
based thereon should be set aside.

This is not a oase of first impression here, The Boeard of Review
hes heretofore, on several ocoasions and regardless of the legal theery
applied at the time, deoided that mere proof that property allegedly un-
lawfully eold was missing is not a sufficient corroboration ef acoused's
confession that he did in fact unlawfully sell such property. We are
&ware of no reeason why we should now overrule these prior decisions
(CM 319774, Walker; CM 319774, Deakins; CM 211261, Sedlak, 10 BR 53,553
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CM 211218, Fleming, 10 BR 26, 295 CM 195828, Morande, 2 BR 95,98).

§. For the foregoing reasons, the Board of Review is of the opinion
that the record of trial is legally insufficient to support the findings
of guilty and the sentence. _

v X (- N 1 )
mm Judge Advocate

5 Judge Advooate

~, Juige Advocate
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JAGK - CM 325377 ~ 1st Ind
JAGO, Dept. of the Army, Washington 25, D. C.
701 The Secretary of the Army

1. Herewith transmitted for yowr action under Artiole of War 503,
-as amended by the act of 20 August 1937 (50 Stat. 724, 10 USC 1522)
and the a