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DEPARTMENT OF THE ARMY (1) 
Iu the Offbo of Tho Judge Advoeate Ge11.ert.l 

Washington 25, D. c. 

JAGK - CK 32492 7 

30 SE? 1947 
UNITED STATES ) ATLANTIC DIVISION 

AIR TRANSPORT COMMAND ~ 
) Trial by G.C.M., oonvened at Washington, 

First Ueutenant; ROB~ 
BOWEN (O-2O59952 ), Air 
Corp• 

~ 
) 

D.c., 23, 26 and 27 May 1947. Dismissal, 
tt, and oonfinement for two (2) years. 

------------··········....---~-OPINIOll' ot the BO.ABO OF RRVmf 
SILVERS, McilD and ACKROYD, Jll:lge A.dvooa.tes 

1. The Board of Review h&8 •xamined the reoord of' trial in the oa.ae 
ot the officer named above and submita thh, ita opinion, to The Juige Ad
vooate General. 

2. The aoouaed was tried upon the f'ollc.ing eharge·. am apeoitioa
tiona s 

CHA.RGEa Violation ot the 93rd Artiol• ot War•. 

Spooifioation l I In tha.t First Ueutenant Robert Bowen, 503d 
Army Air Foroea Bue Unit, Washington National .A.irpori;, 
Washington, D.C., did at 503d Army Air ForoH Bue Uni~, 
Washington National Airport, Washington, D.C., on or about 
14 Febru&r)' 194:7, unlawi'11lly enter the Off'ioers Club of the 
503d Army Air Foroes Ba.so Unit, with intent to commit a 
oriminal of'fenuJ to wit, laroeny thereill. · 

Speoif'ioation 2 a In that Firat Lieutena.m; Robert Bowen. •••., 
did at 603d Ana.7 Air Foroea Base Unit, Washi:cgton National 
Airport, W'aahi?Jgton, D. c., on or about 14 February- 1947, 
feloniously- t~~ steal and oa.rr7 away a.bout Sixty-Five .. · 
Dollar• ('65.00), lawful :mone7 of tha United. Sta.tea, prope~7 
of tba Oftioer• .Club, 503d J.:r:rq Air Foree, Baas Unit. . 

Speoitioa.tion Za In that First Lieutenant Robert Bowen., •••, 
did at 503d Army .Ur Foroes Ba.se Unit, Waahington National 
Airport., Waahi?Jgton., D.c • ., on or about 9 April 1947., un
lawfully enter tbs of'f'ioe of' the Viaiting Of'f'ioers Quarter•, 
503d ~ Air Foroes Bue Unit, with intent to oommit a 
criminal of'tenae1 to wit., larceny therein. 



(2) 

Speoifioa.tion 4a In that First IJ.eutena.nt Robert Bowen, ***• 
did a.t 503d Arey Air Foroes Base Unit, Washington National 
Airport, Washington., D.C., on or a.bout 9 April 1947, felon
iously talce, steal and oe.rry a.way a.bout Thirty Dolll!l?"s 
($30.00), leJrf'ul money of' tw, United States, property ot 
the Visiting Officers Quarters, 503d Army Air Forces Base 
Unit. 

Speoifioa.tion 51 In that First IJ.eutenant Robert Bowen, •••, 
di~ at 503d Army Air Forces Base Unit., Washington National 
Airport, Washington, D.c., on or about 18 April 1947, unla•• 
fully enter the Officers Club of' the 503d Arrrw Air Forces 
Base Unit, with intent to commit a criminal of'f'enseJ to wit, 
larceny therein. 

Specif'ioa.tion 6a In that ,First IJ.eutena.nt Robert Bowen, •••, 
did at 603d Army Air Forces Base Unit, Washington National 
.Airport, Washington, D.c., on or a.bout 18 April 1947, felon
iously take, stea.l am oa.rry away a.bout Twenty-Five Dollars . 
($25.00), la.wf'IU money of tha Uni-ted Sta.tea,· property of ti. 
Offioers Cll.1b, 503d Army Air Forces Base Unit. 

He pleaded not guilty to the charge a.nd all speoif'i1atio:os. At the eon• 
clusion of the eTidence the law member •directs that whereTer there appears 
in the apeoifiu.tiom the words 'Officers Club of' the 503d .Ar'Ilf¥ .Air Foi-~es 
Bass Unit' the following words be substituted in lieu tboreofa t"/fashington 
National Airport Officers Club.'" He was found guilty of the eha.rge am 
1peoif'ioatioas as amellded with exoeptions ani 1ubstitutions as to Speoi• 
fioa.tiona 2, 4 and 6. In these apeoif'ice.tions the oourt fowld the a.mount 
of money taken to be a.s followaa Speoifioe.tion 2, $30.00J Speoifioation 
4, $25.00, 9.lld Specitioation 6, $18.00, an:l substituted these amounts tor 
the respeotiTe amounts alleged in tm respeotiTe specif:k, ations. No &Ti~ 
denos of any- previous conviction was introduced. He wa.s se:atenoed to be 
dismiaaed the urvioe, to forfeit a.ll pa.y a.nd allowa.noea due or to beoome 
due, am. to be oonfilled at hard labor at such place as the renewing au
thority might direct for fiTe years. The reTiewi~ authority apprOTed 
the aentencae but remitted three yea.rs of the oonfinement imposed and tor• 
warded the reoori ot trial for aotion under Article of' War ,a. 

~. Evidenoe tor the Proaecutiou 

· Ou the morning of 14 February 1947 U waa diaooTered that a window in 
tbs of.fhera club at tho Wa.shingtoa National Airport wu broke:m. and open. 
A ob.air wa.a tlllder tbe window. Tbs glass oTer the jaok pots ot .fiT• alot 
lll&OhiMa located within the olub had been. broken and the money usually 
eontained therein wa.a missing (R 13,14,18,27,28; Pros Exa A,B,C,D,E). 

lrfr. Hill, a civilian employee of the club, described the slot me.chines 
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to be •one was a quarter ani niokel eombination. a.Ild two other quarter 
ma.ohinea. two clime machines. making.& total of tiTe machi:ce1 broken into.• 
Re estimated the amount of money remoTed from. the machims to 'be between 
sixty ani seventy dollar• (R 14,16). 

Corporal Dulie O'lTe&l. 603rd AA.F Bue Unit, wu ciesk elerk in the 
Visiting Officers' Quarters at tlal9 Waahingtoa National Airport. On the 
night of 8-9 April 1947 he assisted. in olosin.g the oftioer1' club am re
turned to thB Visiting Officers• Quarter, about midnight. Tbs Viaitin.g 
Officers• Quarter• were loos.ted b. & building which &110 aouse4 a. barber 
1hop and Red Cross otfioe. fie offioera • quarters were separated troa 
the Red Crosa o.ffioe by a low partition. Thia partition was 10 oon• 
structed that a. peraon oould olimb onr it. On hi.a returll· to the buil4• 
ing he diaoO"nred the. door to tbs barber 1hop broken open ·a.Di all other 
doors open. The hasp on the door to the Red Cross office bad been. pulled 
loose. The •uh regilter belonging to the Visiting Offioera' Quarter• 
was :missing. The register oontained approxuatdy $30.00. ·.'l.1rl.a sum 
consisted of t26.00 •petty- oaah,• $2.05· from laundry aDd a.pprbxima.tely
$3.00 trom the •coke~ machim (R.17-19~22). ?he ouh register was totmd 
th.e follCJW'i.ng morning behind one ot the buildinga. "It was pretty well 
beaten up1 the drawer had been pulled out and broken. loon fro• the 
ma.ehiDt.• 1'he mone7 wu miui:ag fr= the ma.ohim (R 20.21,39). Photo-

• graphs of the broken d.oor to tbs barber 1hop, the broken hasp on tbit door 
into tm 1?.ed Cross office and the brok.e:n cash register were introduced 
a.a Prosecution Exhibits F. G and H. respectively ( R 30.n). · 

O:n 10 April 1947 Mr. William c. Scholl, a. fiDgerprint expert of the 
Navy cm. wu ordered to report to the Washington National Airport to in
Teatigate a reported theft. He a.rriTed at the airport about 10&30 a.m. 
and "proceeded to duat- the ea.sh register for latent fingerprint•.~ Hit 
obt&ineli 101118 fingerprint.. (R 46.47). The cash regilter "dusted" b7 Mr. 
Scholl was the one remoTed. trom the Visiting Officers' barre.ck& (R 29). 

A cud purporting to bear the fingerprints of the a.ocuaed was offerecl 
and receiTed in eTidenoe u Prosecution E::du.bit O without objection by the 
defenae. Mr. Scholl compared one fingerprint obtai:oed by him from tbe 
cuh register (Proa Ex R) with the print• of a.oous ed. as they appeared oa 
Prosecution Exhibit O am concluded that the fingerprint obt&iaed from the 
ouh register was a fingerprint of the aocuaed (R 49). · 

:Muter Sergeant William E. Attiolc, 603rd J.AF Baae Unit, was emplo)"ed 
at the officers' olub at the Washington ?iationa.l Airport as a bartender. 
About 1100 hours on 17 April 1947 the. aoouaed wu the only officer 1:n the 
club. Sergeant Attiok decided to close the chb for the night a.lid called. 
the officer of the da;y to uaist him i:n securing the club fwxls. The 
club was closed a.mi all win:lOll's and doors were look.eel tor the night. The 
a.ocuaed. left the olub with the officer of the da.y &lid Sergeant Attiok. 
After the door of the club wu looked the accused stated that be had left 
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a blanket in the bar room ani asked Sergeant Attick to open the club so he 
oould·· retrieve his blanket. Sergeant A.ttick asked the accused to let the 
blanket remain in the olub until morning. They left without reentering 
the club to obtain the blanket (R 24-26 ). On the morhir.g of 18 April 1947 
it wu discoTered that the club had been entered by means of a window in 
a latrine. Three slot me.chines had been broken into {the glass cover oTer 
the ja.ok pota was broken) a.Dd the money usually in the jack pots we.a missing. 
On the floor in front of one me.chine wa.s a hea.-yy aluminum pe.n. Photographs 
of the open windCM'., two of the broken machines., the third ma.ohiDe., 8.Ild 
the aluminum pa.n were introduced a.a Prosecution Exhibits I,J,K, aild R, 
respeotiTely (R 22,25,31,32,40,78). One quarter machine and two dime 
machines were broken into and the money ta.ken. The jack pot on the quarter 
machine had contained appro:x:i.loo.tely $15.00. Thia jack pot was locked so 
that it would not pay the money ahown therein when the proper combina• 
tion of symbols appeared. The club guaranteed the jack pot to pay $25.00 
and whe~ it w_u payable the ba.rtenier me.de the pa.ym~t (R 62 ). 

Mr. Joseph F. Ba.rga.gni., a CID agent, investigated the reported entry 
into the officers I club on 18 April 1947. He observed the open wi'rdow 
a.Dd the broken slot machines. He a.lso obsened a trail of glass pa.rtiolea 
from the broken ma.chines to the latrine and glass particles from beneath 
the open window to Room l•A VOQ (Visiting Officers I Quarters) dude house 
billeting room which ,ra.s the room occupied by the accused. Capta.in 
:McCollum, the officer in charge of the billets, authorized Mr. Bargagni 
to enter this room. Inside the room he observed glass particles on the 
rug and pieces of glaas in a hamkerchief in the waste basket (R 40.,45). 
Mr. Bargagni and Ca.pta.in Reese, the Ba.se provost marshal., went to the . 
aooused's office a.n::I., after identifying themselves to the accused, Ur. 
Bargagni told the accused they "were mAking a search for something that 
had occurred at the officers I club on the previous eTening." they asked 
the accused if he objected to their examining his clothing &nd he replied., 
•certainly you can." They examined his trousers and found glass particles 
thereon. They also examined his shoes and founi glass particles embedded 
in the soles thereof. The accused was then asked to anpty his pooketa 
which he did on a. clean sheet ot paper. Glass particles and money were 
foUili in his pocketa (R 36,40). On motion of the defense the evidence 
rela.tin.g to the ex:wnation of the accused's person was strieken from. the 
record on the grouni that he had not been warned of his rights aJ:ld it 

.amounted to self-incrimination (R 41). 

Captain Reese., Mr. Bargagni &.nd th9 aooused then went to the provost 
marshal's office. There the 24th Article of War was read to the accused. 
Thereafter the aooased stated ha had received the money with the glass in 
it after someone else had l:roken into the club. Mr. Ba.rgagni then e.sked. 
the aoou.aed to take a polygraph or lie detector test. The aooused demurred 
stating that he did not believe in such ma.chines. He later agreed to ta.lee· 
the test (R 41 ). Thay went to Captain Curley' s office 8.Ild Ca.pta.in Curley 
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explained the polygraph ma.chine to the accused. He also stated that the 
accused was not required to submit to the test and that the results of the 
test were not admissible in court a.a evidence. The accused did not take · 
the test. but stated that he would like to talk to the investigating offi• 
cers and would give them a confess ion (R 70. 11. 72 ). The aocuaed• then 
stated that he had broken into the of'fi oers I olub on the. 17th of April 
and. on 14 February. He had also gone into the Visiting Officers' Quarters 
on 9 April. They returned to headquarters and the &ocused made a statement 
which was written out and then signed by the accused (R 36•.42.64.65). Thia 
statement of accused was shown to be Toluntary and admitted into evidence as 
Prosecution Exhibit Q (R 36.42,55,56.57,64.65). The pre-trial atatement 
of accused omitting the forms.l portion reads as follows a 

11 I a.m. assigned to the Supply and Services Warehouse, 603d 
AAF Base Unit. One night in Jniddle of February I entered the 
Officer's Club through a. window which I forced. I broke into 
aeveral slot machines and obtained ~65 in nickels. dimes and 
quarters and left through the point whe>re I entered. I broke 
the glass in the slot machines with·a soda. bottle. Last Wednesda.y. 
9 April 1947 at about 2100 I entered the office of the Officer'• 
V()Q through the Barber Shop door by forcing the door. I forced. 
the door between the Barber Shop a.nd the Retl Cross Lounge a.nd. · 
climbed over the partition between the Lounge and the VOQ Office. 
I left by the side door, carrying tm oash register with me a.nd carried 
it a.bout 60 yards where I dropped it a.Di Slll8.Shed the drawer from. the 
register. I obtained 6 rolls ot nickels which is $12 alld 2 oheo.Jca 
which I tore up. Also one roll of pennies which are in my room, 
Room u. at the BOQ. 'Dude House 1 • On morning of 18 April I entered 
the Officer's Club a.bout 0100 through a window in the Officer'• 
latrine in the Officer's Club. which I opened with a. push. I 
picked up an aluminl.llll pan a.nd I broke open o:iae 25t ma.chine al!d 
one 1011118.chine, that is slot ma.chines. I pocketed the contents 
and left through the aame window. I returned to my- room and oounted 
the money. There was between $23 and $25 in quarters and dimes. I 
rolled them in a. wrapper which I obtained from a. Saturday Evening 
Post which was on m.y burea.u in my room. I then placed them in m:, 
toilet kit. I took the kit containing this money to my looker. at 
the S&:S Warehouse. I turDBd this kit over to the Provost lfaraba.l 
by request a.t a.bout 1200 18 April -1947. On entering the Provost 
Marshal's Office the kit wa.s opened and found to contain wba.t I 
stated was in it, that is the dimes. quarters and niokela. the 
above a.cts were done by me while I we.a in a. state ot semi-intoxioa.tioa.• 
(Proa Bx Q) • 

After the aocuaed made the above ata.tement Captain Reese asked him 
"where tm ooins were" and the a.ccused repliod tba.t they were in hia looker 
at the senice and supply warehouse. They went to the looker, &t which 
time the accused opened the looker·and remoTed a. oanTas traveling bag. 
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He "opened it and he said they were in there. 11 The bag contained a leather 
toilet kit. Inside the toilet kit wrapped in paper was forty quarters, 
seventy-five dimes., and three rolls of nickels ( R 37,42,43; Pros. Exs L, 
M). 

5. For the Defens• 

Captain William. H. MoCollum testified that he was club officer and. 
secretary-treasurer of the Washington National Airport Officers' Club. He 
identified a copy of the constitution of this club whiohwe.s introduced 
into evidenoe as Defense Exhibit I. This c01JStitution was dated l June 
1946 a.nd revised as of 8 January 1947 ( R 89, 90). This club was formerly 
the 503rd Officers Club. Captain MoCollum was of ~ht opinion that the 
a.ooused had a.t one time been a member of the club/t;~stified that· the name 
of the accused did not appear on t)le books as a member of the club. In 
April the commanding officer informed Captain MoCollum that the aoouaed 
was barred from. the olub. In May the accused ga.VEI the sergeant at the 
club $6.00 for March ud April dues. This money was returned to the ac- , 
cused. The club books showed that the accused pa.id club dues in Febrcary 
1947 (R 88-94). 

The accused was informed of his rights as a witness.and elected to 
remain silent (R 95). 

6. At the conclusion of the evidence the law member acting for the 
court directed an amendment to Specifications 1,2,5, and 6 by sa.yi:nga 

"The court directs that wherever there appears in the 
specifications the words 10ffioera Club of the 503rd .Army 
Air Forces Base Unit' the following words be substituted in 
lieu thereofa 'Washington National Airport Officers Club. 19 

It was contemed by the defense that ·inasmuoh as the specifications named 
the 503rd Army Air Forces Base Unit as the club which was entered and tha.t 
this club was the owner of the money taken, the accused could not be found 
guilty of entering the Washington National Airport Officers Club a.nd or 
taking money belonging to the latter club. In support of thia position 
he cites those cases holding that it is a fatal variance to charge the 
larcecy of property belonging to A and then proving that the property be
longed to B. 

The evidence discloses that there is only one officers' club looa.ted 
at the Washington.National Airport. The We.ahington National Airport 
Officers I Club is the successor to the 503rd Arrey Air Forces Base Unit 
Club e.nd many members refer to 1 t by the original name. 

In Cady v. United States (293 F 829,832) the court said a 
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"The old technical rules of pleading in criminal oases, 
inherited from ancient Englam. have been greatly relaxed, and 
have been supplanted by the more recent rule that only material 
and substantial va.ria.noes between the pleadings and proofs will 
be regarded." 

In~ v. United States (133 F (2d) 313) the accused was charged with 
housebrea.ld.ng by entering a buildin,g belonging to the Stanley Company of 
America, a body corporate. said building being known as the Savoy Theater. 
The defendant contended ths. t there was no proof that the company was in• 
corporated or occupied the theater. The cotn"t helda 

"The purpose of the law in requiring the name of persons 
who occupied and used the building entered to be stated is to 
negative the defendant's right to break: and enter. and to pro
tect him. from a second prosecution for the same offense. Who
ever occupied the Savoy Theater it is obvious that appellant had 
no right to break: and em.er it or to remove property from it, 
and it was sufficiently identified so that he cannot again be 
prosecuted for these offenses." 

The changing in the specifications of the name of the club which wu 
broken into from its popular name to its legal na.me is one of for:m. rather 
than of substanoe. The specification charged housebreakllg and theft 
from the officers• club. The :na.me of the club was not accurately alleged 
in the original specifications. The changing of this name to the tech
nical name- of the club did not oha.nge the nature pf the offenae or the 
identity of the club entered.· ~he change only alleged the name of the 
club in a more accurate me.nner•.. No erro.r resulted from this amendment. 

•:. 

It was also contended by the defense that inasmuoh. a.s the accused was · 
a member of the olub he was a co-owner of the property taken and therefore 
could not be guilty- of stealing the same. With this oontention we cannot 
agree. The club was under the immediate supervision of the club officer 
and he was responsible to the club for the i'und.s a.nd property belonging to 
the club. The individual members of the club would have no right to a.Dy 
particular property and would have no absolute ownership in or exclusive . 
right to the possession ot elub property or funds. The funds and property 
were in the possession ot the club offi oer for the benefit o.f the olub. 
The depriving of the club officer of his possession of the club property 
by trespass and with a felonious intezrt to deprive the olub of the property 
is larceny (People v. Thompson, 34 Cal. 671J ~ v. United States, 277 Fed 
19; Nudelman v. United States, 264 Fed 942; 58 A.L.R. 331; 4 LRA 2921 12 
I.RA (NS) 94). 

A member of a voluntary association who talces money belonging to the 
society from the custody of those responsible for it, with intent to steal 
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it is guilty of a laroeny thereof even thoUt;h he is a part owner of the 
money (ttegina v. Webster, 9 Cox C.C.13). 

During an investigation relative to the entry into the officers club 
on 18 April 1947 the aooused was asked if he had objeoted to the investi
gating officers inspecting his olothing. He gave them permission to in
speot his clothing and emptied his p9ckets for them. The court struok 
fron the evidence all testimony oonoerning the results of this search on 
the ground .that inasmuoh as the aooused was not warned of his rights it 
constituted ·self-incrimination. This aotion of the court was error. 

.. The .prcrhibi;t;ion a.gainst self-incrimination and compelling a.n indi!1-dual 
to give ·e_ridenoe against himself' is a prohibition against the use of 
_physical ·or moral compulsion to extort oommunioations from a suspect. 

, .. · It: does not prohibit the use of compulsion to obtain an exhibition of 
the suspect's body or an examinat-ion of his clothing. This exa.."D.ination 
of clothing extends to the pockets oontained therein (CM 268560, Shroyer, 
38 BR 75,80), Here the investigating offioe~did not use force in order 
to make their examination. The evidence secured by this examination 
tended to connect the accused with the unlawful entry into the officers 
club and the theft of money therefrom alld was admissible. Suoh evidenoe 
being detrimental to the aooused its e.x:clusion ooulo. in no way prejudice 
the s~bstantial rights of the aooused. 

6. Housebreaking is unlawfully entering another' a building with in
tent to commit a orimina.l offense therein (par 149e, MCM, 1928). The evi
dence establishes that the Washington National Airport Officers Club, which 
was also referred to as the officers club of the 603rd Army Air Foree Base 
Unit,· was during the nights of 13-14 February 1947 and 17-18 April 1947 
broken into and on each oooa.sion a substantial amount of money was remoTed 
from the jack pots· ~f slot machintJs maintained by the club. The glass 
covering the jack pots was broken on the morning of 18 April 1947. Glass 

: · partfoles were traced from the club to the room oooupied by the .accused • 
. -·:· .·.. ... :. ·.. 

. The.Visiting Offioers barracks was broken into on 9 April 1947 and 
the. oa~~ register taken therefrom. This register contained a.bout ~30.00. 
The·regi~ter was broken open and disoarded but the money was missing. A 
fingerpriil.t. of aoous ed was found on the register. Upon being questioned 
as one suspeoted of committing these offenses the a.oouaed made a voluntary 
oonfession wherein he admitted that he entered the offioers' olub one night 
i~ the, middle of February 1947 where he broke into several slot maohines 
and removed li,65.00 in nickels, dimes and quarters. He also admitted break• 
ing into the Visiting Offioers 1 -~ua.rters oh 9 April 1947 and taking the. 
cash register fromwhioh he said he obtained $12.00 in nickels, a roll of 
pennies and two checks which he tore up. About 1100 a.m., 18 April 1947, 
he again broke into the officers I club 8.Ild rifled some slot maohines ob
taini:i:ig between $23.00 and ~25.00 in quarters and dimes. He turned this 
money over to the investiga.ting officers. Such incriminating evidence, 
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iAoludiAg aoou1ed's co:afession, leaT31 :a.o doubt that he broke i•to the 
various buildings and stole money from the slot maohines·and cash register. 
The a.mount of money taken from the Visiting Officera Quarters wa.a definitely 
shown to be more than $25.00. which was the a.mount found by the oourt to 
have been ta.ken. The proseoution proTed that money was missing from the 
slot maobines but was una.ble to determine the exact amount taken. The 
ma.chines broken open were operated by quarters, dilm3s and nickels. One 
ma.ohine was shown to have contained at leas~ $15.00 in quarters. The evi
denoe coupled with the a.cou.sed 's confession which stated the amount of 
money he obtained ia amply sufficient to support the finding of the oourt 
a.s to the amount of money taken. No prejudice to a.couaed'a rights ooourred 
by the court finding th9 a.oouaed guilty of taking a lesser amount of money 
than the amount plea.ded a.nd reasonably proven (CM 323486, Ruckman). 

7._ War Department record• show tbs aocused to be 23-11/12 year, of 
age and single. He is a high school graduate. H.e entered the Army in 
February 1943 and became an aviation cadet. He wa.s appointed a aeoond 
lieutenant, Air Corps, on 22 :May 1944. On 22 February 1945 he was promoted 
to first lieutenant. He participated in numerous bombing operations over . 
Germ.any and occupied territory for which he we.a a.warded the Air Med&l with 
four Oak Leaf Clustera. His eti'icienoy reports are •very Satiafaotoryft alld 
"Excellent.• 

8. The court wu legally· constituted and ·had jurisdiction onr the 
accused aild the often.sea. No errors injuriously affecting the substan
tial rights of the aooused were committed during the trial. The Board 
of Review is of the opinion that the reoord ot trial is legally sufficient 
to support the findings of guilty and the sentence amt~ warrant confirma
tion of the sentence. Dismi11al is authorized upon oonviotion of a viola
tion of Article of War 93 a.nd oonf'ine:ment in a penitentiary is authorized 
by Article of War 42 for the offense of housebreaking, it being recognized 
as an offense of a oivil nature and ao punishable by penitentiary confine
ment for more than one yea.r by aection 1801, Title 22, of the Code of the 
District of Columbia. · 

~hlgo AdToo&to 

-~-...,._____ __ ........___, Judge Advocate !._.rn ~-<f----F 

....A_~_.·'kl-:).o~.,,,._-+-.._____ Jmge .A.dTocate.... _____.... , 
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1st IndJAGK ' - CM 32492 7 

FEB 19 ~s,aJAGO, Dept. of the Army, Vfashington 25, D. C. 

TOa The Secretary of the Amr/ 

1. Pursuant to Executive Order No. 9555, dated May 25, 1945,• there 
a.re transmitted herewith for your aotion the reoord of trial and the 
opinion of the Board of Review in the case of First Lieutenant Robert 
Bowen (0-259952 ), Air Force of the United States• · 

2. Upon trial by general court-martial this officer was found guilty 
of housebreaking and or three speoifications of larceny of $30.00, i25.00, · 
and $18.00, respeotively, property of the Washington National Airport 
Officers' Club and the Visiting Officers' Quarters, all in violation of 
Article of War 93. He waa sentenoed to be dismissed the servioe, to for
feit all pq and a.llowe.nces due or to become due .and to be oonfi:ned at 
hard labor a.t such place e.s the reviewing authority might direot for five 
yea.rs. No evidence of previous convictions was introduced. The reviewing 
authority approved the sentence but remitted three yea.rs of the confine
ment and forv.a.rded the record of trial for aotion under Article of Wa.r 48. 

3. A summary of the eTidence may be found in the a.coompa.cying opinion 
of the Boa.rd of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally sufficient to aupport the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 

I 

. 4. The evidence shows that on 14 February 1947 the accused broke 
into the Washington National Airport Officers' Club and broke open five 
slot machines, .obtaining $30.00. On 9 April 1947 the accused broke into 
the Visiting Officers' Quarters and removed a ca.sh register containing 
$25.00. Thia cash register was brok.en open and the $25.00 taken. On 
18 April 1947 the a.ccuaed again broke into the Officers' Club and broke 
open three slot machines, obtaining ;1s.oo. After the la.st entry into 
the olub a trail of broken glass was followed to a.ooused. s room. Finger
prints of a.ocusedwere oompa.red to fingerprints found on the cash register 
taken from the Visiting Officers' Quarters and fowxi to be identical. 
When confronted with thia incriminating evidence the a.ooused voluntarily 
confessed the housebreaking and la.roenie'a. He also delivered to the in
vestigating officer the money obtained at the olub on 18 April 1947. 

5. The accused is 23-11/12 years of age and single. Ha is a. high 
school gra.dua.te•.He entered the Ar'IIIf in February 1943 and after completing 
aviation cadet training he wa.s commissioned a second lieutenant. Air Corps, 
on 22 Ma.y 1944. On 22 February 1945 he wa.a promoted to first lieutenant. 
He participated in numerous bombing missions in Europe and wu a.warded the
Ai: Medal with four Oe.lc Leaf Clusters •. His efficiency reports .are -Very 
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_Satisfactory" and •E:xoellent. • 

6. On 16 January 1948 the accused was examined by a Board of Medioa.J. 
Offioers at Walter Reed General Hospital and found to be mentally responsible 
at -the time of the alleged offenses and at 1?he time of' trial. 

_1. I recommend that the sentence as approved by the reTiEIW'ing authority 
be oonfirmed and carried into execution and. that a United States penitentiary 
be designated a.a the place of oonfinament. .•_ . --- .. ---- · · · -

8. Inolosed is a 'form of action designed to carry into effeot the 
foregoing reoo:mmendation should - th our approval. 

Cfll 324927 

2 Inola 
1. Reoord of trial Major General 
2. Form of' aotion The Judge Advooa.te General 

' 
( GCMO 56, (DA) 4 Mar 1948). 

11 

http:Advooa.te


• 



(13) 

, DEPAm'llENT OF THE Ama 
IN THE OF:F!CE OF THE JUOOE A.DVOOATE GENERAL 

11'.ASHI.NGrON 2.5, D. C•. 

JAGH - CK 324930 2 6 NOV 1941 

UNITED STATJl:S ) · UNITED STilES CONSTABULARY. 
) -

Te ) Trial by' o.C.)(., conftlled at 
) Regensburg, Germa?J;T, 21, 28 

captain FREI!!m:C HENRI Kay- and 31 4 June 1947. D1s
(0-1648618), Signal ~ missal, total tor.ta:Ltures and 
Corps. ) oonf'inement tor three (3) years. 

. OPINION ot the BOARD OF REV'lllf 
HOTTENS1'EIN, O'BRIEN And LYNCH, Judge Advocates 

l. The Board o! Review has examined the record of trial in the case 
o:t the officer named above and submits this, its opinion, to The Judge 

· Advocate General. 

2. The accused was tried upon the .toll.owing Charges and Specifi-
cationsi · 

_CHJRGI Ii Violation of the 93rd Articl.e o! War. 

Speci.tl.cationa in· that Captain Frederic Hen17, then 1st 
Lieutenant, CCJ11lP8[11' •D", 3rd Jdlitar,r Oovenmient Regtment, 
did, at lra'Jctaumt".hen, 0.m.&D1', sout:lJae du.ring the latter 
part o! the month o.t J&nua17 1946, feloniously· embezzle 
b;r .traudulentl1' converting to his own use approximate~ 
llS kilograms of silvert bullion.of' the value of' over 

: fifty ($50.00) doll&rs,. the property of Rosentnal. Radio 
. Parts Faot.oq, entrusted to hiJll b,y the u. s. Ooverment 

b,y v.Lrtue ot his position aa a Jlilitaq Goveniment Of
.deer. 

/ ~ II~ Violation of the 96th Article of War. (Motion .tor 
\ tinding ot not. guilt7 sustained). . 

/ ...J. Speoit.l.cation: .(Ji>tion for tind:lug ot not ·guilty- sustained). 



(1.4) 

Accused pleaded not guilty to each Charge and Specification. )-iotion of 
the defense for a finding of not guilty as_ to Charge II and its Specifi
cation was sustained.and accused was found guilty or Charge I and its· 
Specification. No evidence of previous convictions was introduced. He· 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due ctr to become due,·and to be confined at bard labor for three 
years. The reviewing authority approved the sentence and forwarded the 
record or trial !or action under irticle of War 48. 

3. Prior to the entering of pleas, the defense objected to the. 
jurisdiction of the court, alleging that the provisions o! Article of War 
70 had not been substantially com.plied with in that (1) available witnes
ses requested by the accused were not called by the investigatin,g officer 
and (2) the investigating officer was not impartial. In connection with 
the objection _the- following evidence was adduced1 · 

On 31 October 1946, Captain Ira R. :Meyers executed a r·eport o! in• _·. 
vestigation conducted under the provisions o! irticle of War 70 rlth 
respect to the charges against accused (R.17., 32; Def Ex 1). Attached 
to this report as an exhibit ,ras another report, addressed to the Command
ing Officer, Company D, 3rd Military Government Regiment, executed by 
Captain Meyers on 10 October 1946. The latter report contained the 
following statements "Captain Henry •,EPears to be the main figure in the 
affair., although it is apparent that Lothery shared * * * in the spoils"
(R 18). _. . . 

The accused testified that, during the investigation under Article 
of War 70, Captain Meyere asked wbetl'sr he desired to call any witnesses. 
The accused stated that he desired to call Lieutenant Colonel Elmer · 
Schmierer, Lieutenant Colonel RobertSchulz, :Major John Hudson., and First 
Lieutenant Robert D. Conover. Tm former two officers were then in the.· 
European Theater and accused gave Captain Meyers their then known ad
dresses. Tm latter two atticers were in California (R 21-23). Captain 
Meyers replied, "Buddy., it I B T.s.," and that ,ccused would have to call 
Schmierer and Schulz himself (R 24). The information accused expected to 
obtain 'from the four officers wa1 'material to the charges against him (R
24). , - · 

Captain Meyers testified ·that accused did not request the presence 
of any at the four officers (R 28) but did mention the names of several 

.officers., including Lieutenant Colonel Schmierer. Accused told him that 
the silver that was involved in the imestigation· had originally been 
taken under control by the first troops in the area and that they were 
under the command of Colonel ScbmiererJ also., that accused may have 
mentioned Colonel Schulz as being Colonel Schmierer's Executive Officer 
(R 31). Captain Yeyere identified the report or investigation dated 31 
October 1946 (Def Ex A.). The repor~ contained the follotfinga · 
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n3. For the defense, the accused desired to ~.a.keno state
ment. However the accused has indicated that he would 
call as witnesses far the defenses 

1) Major JOHN C HUI60N 
2) 1st Lt. RCl3ERl' C CONOVER 

both of whom have been discharged and ue nOlf in the 
States. Alsoa 

1) Lt. Col. SCHMIER 
former CO, 3rd Batta1.ion 358th 
Inf• ., 90th Inf. Div. . 

2) Former S 3 ot 3rd Battalion., 
358th Infantry.n (Def Ex .A.). 

The court was closed and., on reopening., it was -~~unced that the obj9ction 
was not sustained (R 33). (Far discussion see pu-agraph 8., infra.) ~ 

4. A.s the motion of the defense for a finding· of not guilty was sus- . 
tained as to Charge II and Specification there·unc:3:e·r; discussion will be 
limited to the evidence as to Charge I and its S~c~fication. 

5. Evidence for the prosecution as to Charge ·I and its Specification: 

Captain John E. Hudson was Commanding Officer or Director of Military . 
Government., Detachment I 355 .from July 1945 to December 1945., and., during 
this period and lllltil February 1946., Lieutenant Rob~rt D. Conover was Prop
erty Control Officer of the Detac~i;nt (R 149., 126, Pros Ex 8; R 127., Pros 
Ex 9). The Detachment was located;ifaldm'.lllchen., Bavaria. At some· time 
during this period., certain sheets or plates of metal lf8re taken under · 
military government control by the detachment .(Pros Ex 8)~ The plates were· 
first placed 1n the barracks or guardhouse of U.S. Tactical Troops in the 
vicinity, but, as these places appeared to ·afford inadequate protection., 
they were taken., in August 1945., to the vault or safe of the Waldmunchen 
Stadtkasse er bank (Pros Ex 8., 9). Lieutenant Conover, Mr. Bruno Seifert 
(a civilian employee}, Yarina Jahn (a civilian employee), two enlisted men 
and two German policemen were present., among others, when the plates nre 

taken to the bank (R 46., 88, 92). ':Mr. Seifert and a policeman measured 
the sheets ot silnr and the measurements were recorded by Miss Jahn (R . 
4?). .lccording to the record then mad~, there· were 34 sheets 99 cm. long, 
7 sheets 86 cm. long., 4 sheets ?6, cm. long, 3 sheets 68 cm. long, 1 sheet 
33 cm. long, 3 sheets 42 cm. long (R 481 Pros Ex ?) • By letter dated 22 
lugust 1945, from Lieutenant Conover to the Director., Stadtkasse, -
Waldmunchen, the latter was notitied that the silver, described by m,asure-· 
ments as in the preceding sentence, had been deposited in the safe in the 
bank and that he would be· respons.ible for_· its sa.{ekeeping as it was in the 
protective custody of tm detachment (R 51., Pros 'Ex 2}. By letter dated 
24 August 1945, over the signature of Captain John E. Hudson, as 09tachmem 
Commander., the Camnan~ng Officer, Detachment E 204 {a higher headquarters), 
was notified that the silver had been taken into custody., and i.Ilstructions 
as to its disposition -were requested (R 51.,. Pros Ex Jh On 8 November , 
1945, the Burgermeister or Waldmunchen was advised., in.a letter signed by..,.,· 
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' 
Lieutenant Conover as 1cting Director, that the Blll'germeister was appointed 
custodian or the silver (R 52, Pros Ex 4), and a Notice of Custody (Form 
MG/PC) was execv.ted by Lieutenant Conover, declaring, in substance, that 
the silver was under the control of Military Governme.nt (R 53, Pros Ex 6) • 
1lso, on the same date, Lieutenant Conover executed a property control re
cord (Form MG/PC 2) (Pros Ex 9). This record contained the following 
pertinent entries a Description o! property-52 sheets of silver, 330 Kg 
-valued at 120 Rl4 per Kg, totaling 40,000 RM; Name of owner--aosenthal 
Radio Parts Factory, Wassersuppon; Location of property-Stadtkasse, 
Waldmunchen; Date taken into control-6 Sept. 45; Reason for. control
property of nationals of Czechoslovakia; Name of manager or custodian
Burgermeister, Waldmunchen. The wid;th of the silver was not measured 
and the weight as shown in Prosecution's Exhibit 9 ns recorded only by 
guess (Pros Ex 9). ~ · 

On er about 4 January 1946, the accused succeeded Captain Hudson as 
Commanding Ofticer ot the Detachment (R 54; 76, 149, Pros Exs 8, 9). Some
time during the latter part of January the silver was removed from the 

·vault and taken to Detachment Headquarters. The testimony of Lieutenant 
Conover indicates that this was done by him at accused's request (Pros Ex 
9) and the testimony or another witness was to the of.feet that the silver 

.was taken from the bank by V.r. Seifert and German police (R 93). !lice 
Etzold, a civilian secretary, was present when several plates of what 
app;ared to be silver were brought into a room at Detachment Headquarters 
by a civilian (R 77). The plates were about 90 centimeters in length and 
40 centimeters in width (R 77-78)~ };jr• Seifert was present and Eerr 
Pfliegl and his apprentice entered later with a ttbig ma.chinett (R 78).
Tm accused and Conover were in the room part of the time and. they talked 
about cutting the plates (R ?8-79). W.ss Etzold was ordered by Mr• 
Seifert to leave. the room (R 78)~ The plates were gone and what appeared 
to be silver dust was on the rug When she returned about an hour later (R
80). . . 

Miss Jahn attempted to enter the office on the day in question. 
Seifert pushed against the door from the other side, trying to keep it 
closed, but Miss Jahn saw Herr Pfiiegl kneeling. on the floor cutting a 
strip from a sheet o! silver (R 55, 65). The strip was five ar six 
centimeter wide. (R 60). The sheet apr.ared the same as the sheets that 
had been placed in the bank (R 5~, 65 • This occurred in Lieutenant Con
over's oi'tice (R 56). Lieutenant Henry was in his own office at the time 
(R55), 

According to the testimony of Herr Pfiiegl and h~ apprentice, they 
were ordered to the Military Government Office by ~. Seifert (R 97). The 
accused and Yr •. Seifert were in the room when they arrived and were talk
ing together (R 98, 111), The plates were brought in later and JJr. Seifert 
instructed them how they were to be cut (R 98). About fi!ty plates were 
cut (R 101, lll). _The plates were about one meter 1n length and forty to 
fi!ty or sixty mmillleters in width (R 98, 109). Metal shears were used 
(R .102), and, according to Herr Pfliegl 1 strips about fourteen or fifteen 
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centimeters wide were cut from one long side of each plate and strips about 
six centimeters wide were cut .from one short side of each (R 99, 100). The 

· apprentice testified that the strips so cut were rive to six centimeters 
· and three to fovr centimeters, respecthely, in width (R 111). The accused 

was in the room when the cutting was commenced but left and returned when 
it was finished (R 100). Most ot the plates were carried out of the room 
as· the cutting progressed (R 101), and the strips cut !rom them were 
straightened out, placed togetrer, · and were· still in the room when Pfiiegl 
and his assistant left (R 101, 112). 

later during the day Miss Jahn overheard the accused and Lieutenants 
Felman and Conover conversing 1n the accused's office. One of them said, 
•No one rlll ever know about it because we did not state haw wide it was 
-we merely stated the length• (R 59). 

Lieutenant Conover testified that he went to Prague after he left 
the silver at the office. When he returned the .following day, he saw · 
that a quantity of silver had been cut from the sides of the original 
pieces. None of it came into his possession (Pros Ex 9). 

The plates were returned to the ba:nk a few days after they were taken. 
A bank employee testified that they appeared different in that ·they were 
cut and torn on the edges (R 94). . . 

Sometime after Miss Jahn saw the plates in the office, she ·saw the 
accused take a sack from his office safe. He opened the sack and placed 
some silver strips on his desk~ The strips appeared to be the same size 
as the .oIJe -she saw being cut by Pfliegl (R 60, 65). 

In· February 19461lice Etzold acted as interpreter in the office of 
the accused when he requ,sted a goldsmith to make him some spurs from a 
strip ot silver which the goldsmith held in his hands (R 80). On another 
occasion in February- Miss Etzold acted as interpreter for the accuaed and 
a silversmith named Haller during a cbnversation relative to spurs (R 83). 

~ February or :March 1946 the accused went to the shop of a silver- · · 
smith, a lady in Regensburg with Marina Jahn as interpreter, and ordered 
a bracelet made £ran a strip of silver 5 centimeters wide and 20 centimeters 
long (R 61, 62, lJ4). Marina Jahn was with accused on a later date when 
he picked up the bracelet from the shop {R 62). The silver which the ac
cused brought to the shop was tested at the shop and found to be pure silver 
(R 116). Though be visited .her shop several times, on two visits to the · 
silversmith's shop ot :Maria I.aes., the accused brought a total at 8095 grams 

· ot silver valued at 3 to J½ pfennigs per gram (R 116). In return ror this 
amount of silver, Maria Ises delivered to the accused on 4 May 1946 a set 
of coffee cups, a light;er, 6 wine beakers and a dozen each of knives, forks 
and spoons (R 117). The accused first brought silver to the shop of :Maria 
lees 4 or 5 weeks.prior to 4 May 1946 {R 119). 
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In March 1946, the accused with Mr. Seifert went to the shop of 
Richard Pleyer

1 
a goldsmith in Regensburg_ and asked Pleyer it he would be 

able to make son:e silver things by order of Military Government for which 
they have the silver in return. ·Pleyer said that he could (R 121). Pleyer 
delivered several items to the accused _in June or July 1946 for which in 
March and August 1946 the accused gave Pleyer pure silver plates, 20 centi
meters long, six to eight centimeters wide and three or four millimeters 
thick (R 122 

1 
125). j.ccused left 14,946 grams of silver with Pleyert the 

legal price of silver being 37 ·and 37 5/10 marks per kilogram (R 123} • 

On 13 July 1946 Major Wilson W. Hitchcock became Director of Detach
ment 355

1 
and during the last part of lugnst or the first part of September 

he inspected the silver in the bank (R 140). There were fifty-two sheets 
(R 140). One edge of each sheet ap:peared to have been cut by hand snips 
(R 140). Major Wilson had the sheets taken .from the bank and weighed, and 
he found that they weighed 215 ldlograms (R 141). He then returned them 
to the bank (R 141). He did not see the plates again until 22 November 
1946 when they were turned over to Lieutenant He!veva, a Czech liaison of
ficer, on request of the Munich Restitution Branch (R 142). The silver 
was never turned over to German Property Control (R 144). 

Captain Ira R. Meyers examined the plates in the bank about October 
3rd or 4th1 1946, in the course of an investigation (R 130). On counting 
the sheets and mea&uring their lengths, he found there were 34 sheets
99½ cm; 7 sheets 84 cm; 2 sheets 74 cm; 2 i:!lbeets 72 cm; 1 sheet 64 cm; 2 
sheets 65 cm; l sheet 55½ cm (R 131). The width of t~ sheets ns not 
measured (R 132). On about the same de.te he advised the accused of his 
rights under .Article .of War 24 and interrogated him (R 133). The accused 
stated that the plates were taken into Property Control in A.ugust 1945 
after having been turned over by a Field A.rtillery unit; that they were 
taken to the Stadtkasse and stored there; that in January 1946, after the 

_ bank manager complained that the plates were taking up too much roan, they 
were taken to _his (accused's) office; that he personally cut strips from 
the plates, distributed the strips among :personnel of the detachment, then· 
caused the plates to be returned to the bank; that he cut the silver be-

. cause "all the other -units had helped themselves to" it; and that he had 
silver spurs and a cigarette case made .trom the strips he retained- (R 133-
135). On 7 October 1946 the accused irxiicated that ·he desired to amend. 
bis statement (~ 135). A.fter again being advised of his rights, he stated 
that he had not done the cutting but bad employed a German named Pfliegl · 

. to do it and that about fifty or sixty pounds of metal was taken (R 136). 
Part ot the metal was given to Lieutenant Felman· and three enlisted men. 
(R 137) • · . . 

There us admitted in evidence, arter the defense withdrew its objec
tion, a copy of a document whinh was identified as part of the records of 
the Property Control Office (R 83, l.'ros Ex 12). The document refers to 
silver bullion located at Stadtkasse Waldmunchen, property of Rosenthal • · 
Radio Parts, Wassersuppen, and contains entries indicating that the silver 
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was taken over and receipt acknowledged_ by "the Jfr. Havelka Otto. C.iv. 
Oft. of the Czechoslovakia Mission for Restitution" on 27 November 1947 
by authority of letter "dated 22 Ncvember 1946 OMGB, Economic Division., 
APO 17O.n · 

In connection with the relation of accused and Lieutenant Conover 
to the silver., Captain Hudson (accused's predecessor as Directer) testi
fied that Conover was Property Control Officer .from the time he made the 
initial assignments, which was a few days afterthey reached 'Na.ldmunchen 
(Pros Ex?). Conover testified that he, as Property Control Officer., 
had immedi.ate custody of the property under direction of his superiors and 
had control of it for his commanding officer; that the usual chain cf com
mand applied and that he received instructions concerning the property 
from his commanding officer (Pros Ex 8). Thare was introduced in evidence., 
on cross-examination of a prosecution's witness., a memorandum., dated 7 
December 1945., frc:m the Director., Office of l:ilitary Government for Bavaria., 
to.Directors, All Military Government Detachni:ints., Eastern Military District., 
subject: "Reorganization_ of Property Control Officers at the Regierungsbezirk 
level.,• which provided., in substance., that all Regierungsbezirk Property· 

· Control Officers will be transferred., effective 15 December 1945., to the 
Office of Military Government for Bavaria and that Regier~sbezirk Command
ers are relieved of responsibility in Property Control matters (R 151., Def 
Ex C). · Lieutenant Colonel aeorge D. Hasti~s., who., as a Regierung_sbezirk 
Director., was accused's conmanding officer (accused commanded a Kreis De
tachment, a lower level of command than a Regierungsbezirk Office), te'sti
fied that a Djrector of Detachment was, at the time herein involved., held 
responsible tcr everything functional and administrative., but that between 
l February and JO June 1946., functional control for Property Control was 
withdrawn from the detachments and placed in ·decentralized sub-district 
Property Control. Prior to the transfer., the Property Control officer of 
a Kreis Detachment was a staff officer on the Director's staff (R 155). 

Miss Jahn stated on cross~xamimtion that she was discharged by ac
cused because her tathar was a German; that accused later instructed her 
to go to the Russian zone; that, wren ~he protested., he told her to go to 
the British zone and not to return to the American zone; that he gave her 
a letter (Pros Ex 11) to assist her in crossir:g the boarder (R 65-70). -
Herr Pfiiegl admitted on cross-examination that., in substance., he had be-
longed to Nazi organizatioris (R 107) •.. · . 

6. Evidence for the. defenses 

The a~cused made an unsworn statement., as folla,rsa 

. "If it please the court., I have elected to make an 
urunrorn statenent !or the very good reason that I have no 
desire to implicate anybody else in this case; it has be•n 
my desire ever since it started a long time ago. -- I know that 
silver was taken from the Sparkasse. I wish the court to know 

• 
7 
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tlB t I was never the Propert1 Control Officer in that 
Landkreis; I never had an1 control over t~t sil"Ver. 
I had nothing to do with it. It· was not I who placed 
it in the vault at the time it .was discoveredJ it 
surely was not I.who took it out. · J. small amount o!. · 
that silver was given to me •. It was given to 1!18 as a 
present. I didn't question that because while I was on 
my tour or duty in Waldm.unchen it was my knowledge that 
troops had access to that silver an:i had· things made o! 
it. Furthermore, while I was absent on leave .trom 

. October to Tucember - I learned later -· a bill YJV.S 
presented to the Regierungsbezirk commander by the 
tactical troops in Waldm.unchen for insignia that had been 
made .from the silver. The bill was approved and the Ger
man economy was ordered to pay that bill. I do admit I 
gave silver to the two jewelers who testified in here. 
However, I wish to point this outs Lanclkreis Waldm.unchen 
is on the Czechoslovakian border. I had a great deal ot 
opportunity to deal with Czechoslovakian officials on a 
hundred and one different natters. The Czech officials 
nre always extremel)' kind to me, and on some occasions 

.', gave me presents. The'y gave me an opportunity to purchase 
silver trom Czechoslovakia. I don't believe, gentlemen -
I knOW' .. that I am not guilty o! this crime of embezzlement. 
If I am guilty of anything, I am absolutely guilty of having 
received a small quantity of silver from my friends.• (R · 
167-168}. · .·. . ·. _ 

No other evidence was p:-esented by the defense.: .. 

7. Prior to arraignment, the defense c·ollll8el etated that, •this 
has nothing to do with Colonel Darling's qualiticat1ons as law member, 11 

· then ch&lle~ed "Colonel Darling tor cause, as law member but. not as · ~ 
president." because he ns not a member of the Judge .ldvocate General'• 

· Department (referring to J.rticle of l'ar 8), 11'1:lsreas a~ member ot that .. · 
Department (Lt Col J.Iarian Beatty) bad been detailed as defanse counsel 
by the order appointing the court and was present in the courtroom (R 

; .... ,ll, ~>•.. The challenge was overruled by the court (R 14), whereupon, 
. · -after arraignmem., the defense moved that the proceedings be. discontinued. 
;. ' on jurisdictional grounds' giving substantially the eame reason as· that . 
. · asserted in support of the challenge (R' 17). This motion waa overruled· 
· ' {R 17). . · . . . . . ·. . · . · .. , . · . . . ·, . . 

. . . . .~. ' .. .. . . . . \ 
.. .·. • ,...... t . ;' 

.lrt1cle of War 8 provides in pertinent part as ~ollan1 . •. 

·· ·_, ·. . "The authority ap~1nting a gen~al court1irt·1a1 
shall.detail aa one of the :members thereof a la• member 

··. who_ shall be an orticer ot the J~ge ldvocate Gemralts 
·~ .· 

.. ' 

• 
8 '. 
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Department, except that when an::oftioer of that 
dei:art.ment is not available for the purpose the 
appointing authority shall detail instead an officer 
of, some other branch o! the service selected by the 
appointing authority as specially qualified to per-
form the duties of law member. * * *•" . 

· A similar question arose in CM 231963, Hatteberg (18 BR 349), where 
two members of the cairt were members of the Judge Advocate General's 
Department but neither of them was designated as law member. The Judge 
J.dvocate Gell!lral, in an aPproved opinion, stated, "it appears that t,he 
word 'available' (see AT!( 8) imports not only the narrow concept of physi
cal accessibility but also the broader concept of discretion in the·.· · 
determiration of the suitability of the person or thing desired." There 

. was cited ~ previous opinion o! this office {CM 209988, Cromwell, 9 BR 
169), which held, in substance, that the discretion lodged in the appoint
ing authority .in appointing an officer otb!r than a member of the Judge· 
.ldvocate General I s Department as law member of a court. is conclushe upon 
the question of availability. J.ccordingly, it was held in the Hatteberg 
case, (sup!."a), that the failure to designate a member of the Judge Advocate· 
Oer:eral1s Department as law member of the court was not, in itself, fatal 
error. The principle o.t the Crom,rell and Hatteberg decisions 1s applicable 
to this case. J.s the designation o! Colonel Darling as la.w member o! the 
court was conclusive upon the question of his availability, and as Colonel 
Darli~'s competency and qual.1.tications were not otherwise questioned, the, 
action o! the court in overruling the challenge was proper. On the same 
basis,. it may not be said that the court was improperly constituted and 
without -jurisdiction. 

It should be observed, arguend-2, that there is not a substantial show
ing o! record or otherwise that Colonel Darling was not fully qualified to 
perform the duties of law memher. · Further, the appointment o.t an officer 
of the Ju:ige .ldvooate Gemral's Department as defense counsel, instead of 
as law member, may, in a case o.t this nature, reasonably be- considered a 
Wise exercise of discretion by the appointing authority and a concession 
in the bene.tit of the accused. · 

8. With reference to the objection of the defense ,to the jurisdic-
tion of the court becaYSe of an alleged failure to comply with the provisions 
of the second paragraph bf Article of War 70 as to the investigation of 

.. charges (see par 3, .!!:!l!:!), The Judge Advocate General has repeatedly bald 
·that the mentioned provisions are directory in' etfect and that non-eompllance 

, ·. therewith does not affect the jurisdiction o.t a general court-martial (CJ.t 
209471, FloYd, 17 BR 149, 153; CY 280385, Warnock, 17 BR (ETO) 163; Cll 
287834, Hawkins, 13 BR {ETO) 57; CY 322052,. Shamel; CM 307119, Fabbricatore, 
60 BR 265). The de.tense referred to the case of Hicks v. !YJ1.tt (64 Fed Supp 
238) in support of its motion. J.ssuming but not ,conceding that there is 

·· some analogy between that case and this on tb9 question o.t adequacy o.t 
investigation, the Hiatt case is not considered cotitrolling because (1) 

'·9' 
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the issue before the court became moot before a decision was rendered (see 
footnote follovring the opinion} and, .for that reason, the opinion is dicta; 
and (2) the opinion is based on -t:he doctrine that a totality of errors was 
of such effect as to deprive the accused of a fair trial. In the abs,nce 
o! a directly adverse decision by an appropriate Federal court, the Board 
of Review is impelled to !ollowr the precedents of this office. The Board 
therefore concludes that the court properly overruled the objection of the 
defense to the jurisdiction of·the court. 

The function o! the Board ot Review in a case of this nature is to 
consider the legal sufficiency of the record of trial· upon which the sen
tence is based (A.W 50½). is indicated in CM .32.3486, Ruckman, t?9 inves-. 
tigation under J.l'.'ticle of. War 70 is an administrative procedure·· for the 
benefit of the appointing and referring authority, and it has been stated 
that the report of investigation, being an extraneous matter. of procedure, · 
is not, on its face, a part of the record of trial within the Jlllllaning of · 
Article of War soi. It may- therefore be considered that it 1s not the 
!unction of the Board of Review to comider the conduct of th! pre...tr1al 
investigation. It 11, however, conceivable, that an exception to this 
principle might be ma_de should it appear that the conduct of the inves
tigation in some way adversely affected the accused's rights at the.trial 
proper. We find no intimation of such causal connection in this case, 
nor is it _claimed by the defense. Therefore, even it true, the bases of 
accused's complaints as to the conduct of the investigation constitutes, 
so far as the trial ·is concerned, in.juria !in! damno, a technical wrong 
that did him no ha.rm (cf C'.J 229477, Floyd, 17 BR 149,156}. We have, 
notlfithstanding, examined the report. of investigation and associated 
papers and the testil!lony o! record and believe that there was substantial 
compliance lfith the provisions of .l.rticle o.r War 70 and :paragraph .35~ 
:Manual for Courts-Martial. There is no showing that the investigating · 
officer was prejudiced agaimt the accused or that he did not prop,rly 
exercise the wide discretion lodged in him in the conduct of the inves-
tigation. That he had knowledge of the subject matter::: of the .Artic:S . 
o! War 70 investigation by re,a.son o! his pt'ior in.t'ormal in~estigation · 
does not in itself impute pa:rtlaJity but is causistent with· a desire on the ·f 
.part of the responsible authorities to assure thoroughness 1n the investi- · 
gation. The accus~d's claim that certain officers were requested by him 
was directly denied by the · imestigation officer and is not .otherwise . 
borne out by the record, and, in any event, there is no shoring that they 
were reasonably anilable or that their testimony was material or non- · 

• CUllulative. It is Significant that the .·testimony ·of none of the officers 
mentioned was presented to the court by the defense by deposition or 
otherwise and ~that the record as a whole indicates that the testimony· 
of none except Lieutenant Conover, whose deposition was introduced by 
the prosecution., was material. It is also significant that it does not 
appear that the accused expressed any complaint at the time of ·the · 
investigation as to its ad~qu.acy. We consider the investigation fair ,· 
and adequate under the circumstances. · 

·10 
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9. The evidence. shows, in substance, that about 4 January 1946 the · 
accused assumed command of the Military Government Detachment located at 
Waldmunchen, Germany. There had previously been ta.ken into custody by 
the detachment a quantity of metal and in!ugust 1945 this metal, con
sisting of fifty-two plates ranging in length from ninety-nine centimeters 
to thirty-three centimeters, us placed for safekeeping in the safe or 
vault of the Waldmunchen Stadtkasse or bank. ilthough the :i;::e.rticular 
metal was never analyzed, there is no doubt that it was silver. It was 
referred to a8 silver by all of the witnesses who saw it, the accused ad
mitted it was silver, the official notices and correspondence concerning 
it described it as silver, and there 1s· no suggestion of record that it 
was anything but silver. Captain John E. Hudson, the then commanding 
officer .or director of the detachment, notified higher military author-
ity that the silver had been taken into custody and requested inatruct:ions 
as to its dtspositi~n, and Lieutenant Conover, the Property Control Of'ficer 
of the Detachnent, executed a Notice of Custody and Property Control Record 

. and, further, as Acting Director, not.ifi.ed the Burgermeister of Waldmunchen 
tha.t; the Burgermeister was appointed custodian. The official not;ices and· 
correspondence concerning the silver described it as the property of 
Rosenthal Radio Parts Factory, Wassersuppen, Czechoslovakia. It me.y be 
inferred that when<the accused became commanding officer of the Detachment 
he had access, to·ithe files ~rtaih~ to the silver and had knowledge of 
its location,: ·Hs, supposed ownership and its status as being under military 
government. cont.rol• 

.·.:: :.·.·_; 
. During· the_'latter. part ot January 1946 the silver plates were taken 
trom the bank to-accused's headquarters. It is not entirely clear whether 
this was done at accuse.d I s express direction, but the evidence is con
clusive that· accused caused or particii:eted in causing a considerable 

. quantity of the silver to be cut fran the plates. The evidence, aliunde 
accused's extra--judieial statement, does not positively establish the 
quantity taken, but accused., in the mentioned statement, admitted taking 
fifty or sixty pounds, that is, twenty-two to twenty-seven kilograms, 

_lil.ich, at a value of thirty-seven marks per kilogram, would have a total 
dollar value o! $81.40 to $99.90. There i.s some evidence, based on the 
dit!erence between the estimated weight ot the silver when deposited in·· 
the. bank and the weight .tound during 14s.jor Hitchcock's imest1gatio1'1; 
which would justi!y the court in finding that one hundred fifteen kil~ 
grams were taken. .lny Tariance of proof in this res-pect does not af!ect 
the sentence, as in either case the total involved is in excess of J50.oo. 
Whether all the silver was used by accused tor his F9rsonal benefit, as 
may be inferred frOlll the evidence, ·ar whether a substantial part o! it was 

· distributed by him. to ~rsonnel of his organization, as was claimed by
accused but is not othe:rrlse shown, is immaterial (22 C • .J. i+27.../+2.9J CM 
237265, Fowler, 23 BR 349). ·,_. ... , . 

Stress was laid by the ·defeMe on the contention that Lieutel'laD.t 
Conover, as Properii Control .Officer., was entrusted with the silver and· 
had control over it, that the accused had no re1pon1il>Uity toward or . 

11 
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control over it as trustee or fiduciary, and that, therefore., the accused's 
offense, i.f any., did not constitute embezzlement. As to this question, 
consideration will be given not only to the evidence adduced at the trial 
but also to the provisions of the Handbook for Military Government in 
Germany and Revision thereof dated 20 December 1944, and the supplementing 
Financial and Property Control Technical Manual. Both publications were 
issued by Supreme P.eadquarters, Allied Expeditionary Force, and, therefore, 
are the subject of judicial notice under the provisions of paragraph 125, 
:t:anual for Col.II'ts-Martial 1928. The pertinent provisions of the mentioned 
Teclmical Manual, under heading "General Plan," state, in substance, that 
a Property Control Officer (hereafter referred to as P.c.o.) is a specialist 
Military Government Officer whose duties are solely those of Property Con
trol; that P.c.o.•s exercise advisory and local functions in connection 
with property control; that as soon as possible P.c.o.•s will be assigned 
to take over all local property control functions exercised by Military 
Government Officers in the initial period; that for functional guidance 
the technical chain of communication will operate but military command 
channels will be employed where specific responsibilities are :imposed on 
military commanders in matters which affect the property control function 
as for the transmission of definite orders. Under heading of "Organizational 
and Operational Duties of P.c.o. 's," tre technical manual prescribes that ,
P.c.o. 's will act in a staff capacity to the military commanders of the 
area on all matters concerning the property control function and will con
fer with the :Military Government Officers in his area and offer his advice 
and comultation in matters relating to property control. Sect:t,on 365 of 
the Handbook (supra) provides that control of property by Military Govern
ment will be organized by specialist Property Control Officers. 

Embezzlement is tre fraudulent appropriation of property by a person 
to whom it has been entrusted or into whose hands it has lawfully come. 
Although it is not required in embezzlement that the accused have posses
sion of the property, it is necessary that he have control or care of it 
(~ v. u. s. 160 U.S. 268; Grin v. Shine, 187 u.s. 196, par 149.h, MCM 

_1928; CM 262750, Splain, 4 BR (ETO) 197). 
'· 

There is not in this record any clear showing that the accused had 
care or control of tre silver. Instead, it appears that he had nothing 
whatsoever to do with the original acquisition of the silver and that 
Lieutenant Conover, as Property Control Officer., executed the required 
notices when it was taken under property control.- Nor does it appear 
that the accused at any time thereafter, until the date of the alleged 
offense, exercised or purported to exercise any control over it. The 
testimony of too witnesses as to accused's responsibility as detachment 
commander with respect to the silver is ambiguous, largely hearsay, and 
of little probative value. The provisions of the Handbook For Military 
Government and the Financial and Property Control Technical ~ual are 
some-what more revealing. It appears therefrom that the Property Control 
Officer was a functional specialist who, although he occupied a staff 
position, organized and took over all property control functions an4 
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operated through a technical chain o! connnunications instead of through 
ordinary command channels. .Tre Handbook and Technical Manual are not 
explicit as to a Detachment Commander's control over and responsibility 
toward property after it is taken under Property Control but it may be 
gathered that it was not functional tn nature and was •holly indirect, 
incidental to and limited by his general administrative and disciplinary 
jurisdiction over the Property· Control Officer. As we perceive it, the 
accused's status with respect to the_ silver·was somewhat analogous to that 
of a commanding officer to funds entrusted to a finance officer on his 
staff. We do not believe that the s~ewardship, trusteeship, fiduciary 
relationship, or care and control requisite to embezzlement may properly 

· be predicated on the somewhat tenuous connection here shown between the 
accused, as commanding•officer., and the silver under the immediate super
vision of Lieutenant Conover, his subordinate staff officer. Admittedly, 
stewardship or care and control over property of the nature of that here
in involved might arise, in the absence of other circumstances, by virtue 
of the accused's office and position, but this becomes highly doubtful, 
in the absence of other evidence, in view of the interjection of the 

· Property Control Officer's functions and- even more doubtful in the light 
of the responsibility and custodianship expressly lodged in the Director 
of the Stadtkasse and the Burgermeister of Waldmunchen. We conclude, 
therefore, that tm evidence is insufficient to establish that. the accused 
was entrusted with the silver or had any appreciable degree of responsi
bility., care., or control over it. We may surmise that the stewardship 
requisite to embezzlement existed., but we do not find that it was proved 
by convincing evidence. Instead., th!l evidence of stewardship is nebulous 
and any conclusions based on it would be entirely conjectural. It follows · 
that t~ !ccused is not., on the evidence or record., guilty ot embezzlement. 

Tm record does, however., contain ample evidence to show/that after 
the accused had gained., in a manner not sufficiently established., posses
sion ot the silver, he fraudulently converted it to his own use~ Notwith
standing how the accused acquired the property., his exercise o! dominion. 
over it by wrongfully applying it to his own use was wholly. inconsistent 
ldth his duties as an officer and was adverse to the interests of the · 
owner and the government and., therefore, constituted conduct to the 
prejudice of good order and military discipline under the 96th 1rticle 
of \ia.r., an offense lesser to and included in .the charge of embezzlement 
(CM 204829., Burroughs, 8 BR 119; CM 145164., Hunter, Sec 451 (21) Dig Op 
JAG 1912~0; CM 1457101 Schwarz). (!lso see Ct! 252620., Watterson, 34.BR 
95., 102, .3 Bull JAG 346, holding toot in unlawful conversion it is im
material whetmr the converter acquired possession of the property by 
trespass or otherwise.) 

It was contended by the defense that ownership of the silver was 
not proved as being in the Rosenthal Radio Parts Company. There is 
some authority to the effect that a charge of conversion does not re
quire an allegation of ownership (CM 246616, Holdstock., JO BR 121, 132), 
but, in any case., it is well established that in embezzlement cases a 
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mere erroneous legal conclusion on the part of the pleader as to the owner-_ 
ship of the property will not constitute.fatal error where accused is not 
misled thereby., his defense is not hampered and he is fully apprised by 
the language of the specification of the offense intended to be charged 
(Cll 276298, licNeil., 48 BR 287., 299; CM 293993, Thurber, 9 BR (ETO) 319., 
.327). That rule is applicable as well to conversion as to embezalement. 
The accused in this case undoubtedly knew., by virtue of his position-and 
access to the files, that the silver was consistently described as that 
of the Rosenthal P.adio Parts Company. He can hardly claim that he was 
mi.sled or that his defense was hampered by reason of the allegation of 
ownership. 

10. Dismissal and con.fimment for three years is authorized on con
viction of an officer under J..rticle of Vlar 96. However., confinement in a 
Federal penitentiary or reformatory is not authorized on conviction of 
fraudulent conversion (CM 218166., Hosler., 11 BR .39.3., 394). 

11. The records of th:l Army disclose that the accused was born 24 
July 1915 at Cincinnati., Ohio. After being graduated from high school he 
attended Williams College., University of Cincinnati., and London University 
for a total period of two and one-half years and was later employed as an 
actor. He was inducted into service on 26 Decen:ber 1942., and, on 14 Septem
ber 1943., was appointed and entered into active duty as a second lieutenant., 
Army of the United States. His efficiency reports from l July 1945 to 31 
December 1946 show two adjectlval ratings of superior am one of excellent. 

12. Consideration has been given to the brief a"nd oral· arguments 
submitted by Mr. I.eonard H. Freiberg and Mr. William H. Mandell., attorneys 
for accused. 

13. Tm court was legally constituted and had jurisdiction .over the 
accused and of the offense. No errors or irregularities injuriously af
fecting the substantial rights of tre accused were committed during the 

- trial. For the reasons stated., the Board of Review is of the opinion that 
the record of trial is legally sufficient to support only so much of the 
fimings of guilty of the Charge and Specification as include findings of 
guilty of fraudulent conversion to accused's own use, at the time and of 
the property allegaa, in violation of the 96th .\rticle of War., and legal
ly sufficient to support only so much of the sentence as provides for 
dismissal., total forfeitures., and confinement at hard labor for three 

. years at a place other than a Federal penitentiary or reformatory. 

Judge Adv0cate • 
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IEP.A.RT~Nl' OF TBE~!RMY. (27)
In the Office of The Judge ldvocate General 

Washington 25, D. c. 

J.A.GH - CM 324930 2 6 NOV 1947 

U N I T E D. S T .A T E s·· . ) UNITED STATES CONSTA.BULARY 
) 

v. 
. ,"· 

Captain FREDERIC HENRY 
(0-1648618), Signal 
Corps 

) 
) 
) 
) 
) 

·;Trial by G.c.u.; convened at 
·Regensburg, Germany, 21, 28 

· · ~y and 3, 4 June 1947. Di_s
missal, total forfeitures and 
confinement for three (3) years 

DJSSENI'ING OPINION by 
LYNCH, Judge Advocate 

l. I concur in the statement ,of facts in this case as set forth in 
the majority opinion and also concur in the conclusion that the evidence. 
in this case is not legally sufficient to sustain a finding of guilty of 
embezzlement. I dissent to the proposition that .fraudulent conversion 
is a lesser included offense of embezzlement and 4, fortiori, I am of· t.he 
opinion that the record of trial may not support a .finding ot guilty of 

..rr~udulent conversion and does not support the sentence. 

2. I am aware that in c:.!. 204829., Burroughs., 8 BR 120., the Board in 
effect held that fraudulent conversion is a lesser included offense of 
embezzlem:,nt. However., in view of the reasoning in the White case (CM 
318499), the Burroughs case is no longer controlling. 

In the ~ case an accused tried for larceny was convicted of 
misappropriation. The Board sta~ed: 

"In misappropriation, the devotion to an unauthorized 
purpose, it is iJmnaterial whether the initial taking is by 
trespass or not, or that there be any taking at all. Thus 
ill typ:is of mi.sappropriation can- not be included in larceny, 
since misappropriation may involve l!I'ongful dealings with 
property which are in no way connected with larceny." 

Thus., to constitute a lesser included offense the lesser offense may not', 
'include elements not contained in the offense charged. 

Conversion has.been defined as follows, 
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"An ~utharized assumption and exercise of the right 
of ownership over goods or personal chattels belonging to 
another, to the alteration of their condition or the ex-
clusion of the owner's rights. * 4:· *'· 11 

· 

·* * * "i direction conversi.on takes place when a person 
actually appropriates the property of another to his own 
beneficial use and enjoyment, or to that of a third person, 
or destrots it, or alters its nature;***" (Black's Law 
Dictionary, Third Edition). 

ind it bas been stated that: 

"Although an actual, forcible dispossession or manual taking 
of personal property need not .exist to constitute an act of the 
defendant a conversion, a conversion generally consists of a 
wrongflµ, tortious, or unlawful taking of property from the pos
session of another by frahd, duress, trespass, theft, or force, 
and without his consent or approbation, either express or 
implied" (53 Am Jur 823, 824 and cited c~~es). · 

Therefore, a conversion may consist simply o! an unlawful taking of prop
erty from the possession of another by trespass. A conversion in this 
latter sense is not an element included within the offense of embezzle
ment,· and since the general term conversion does not exclude an unlawful 
taking by trespass conversion is. not a lesser included offense of embez
zlement within the rule enunciated in the ~ case. All types of 
conversion can not be included in embezzlement, since conversion may 
involve wrongful takings of property which are in no way connected with 
embezzlement. 

The conclusion that, since the words "fraudulently corivert to his 
own use" are included in the embezzlement specification, the offense 
connoteq by those words is lesser included in the offense charged, is 
without merit. The words and the acts which they described are further 
qualified and limited in the embezzlement specification by the words 
"entrusted to him. 11. These words of limitation exclude a conversion 
consisting of trespass. The findil'€ which the majority opinion holds 
is supported by the record of trial does not include these words of 
limitation. In effect it is held that an offense of wider latitude than 
that alleged is supported by the recor·d of trial. I cannot concur in 
this result. · 

For the reasons stated it is my opinion that the record of trial is 
not legally ~uf'ficient to support the findings and sentence. 

---~Kf-.--1,-qM:S:Jaut=:~:i.._------' Judge Advocate 
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JAGH - CM 324930 1st Ind 

JAGO, ~pt. of the Army, Washineton 25, D. c. 

TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith fer your action the record of trial, the major
ity opinion of the Board of Review and the dissenting opinion of one 
member, in the case of Captain Frederic Henry (0-1648618), Signal Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of embezzlement of one hundred fifteen kilograms of silver bullion 
of the value of over fifty dollard ($50.00), iroperty of Rosenthal Radio 
Parts Factory, entrusted to him by the United States Government by virtue 
of his position as a Military GoverJ11Dent Officer,in violation of Article 
of war·93. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit &11 pay and allowances 
due . or to become due, and to be confined at hard labor !or three years. 
Thi reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. · A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. All the members of the Board of Review are 
·of the opinion that the record of trial is legally insufficient to sup
port fin:lings of guilty of embezzle11Snt because the fiduciary relationship 
or care and control requisite to that offense is not proved by convincing 
evidence. The majority members are, however, of the opinion that the 
record of trial is legally sufficient to support so much of the findings 
of guilty as involve findings thlt the accused did, on the date alleged, 
.fraudulently convert the property to bis own use, in violation o.f' Article 
of War 96. The dissenting member is of. the opinion that fraudulent con
version in violation o.f' Article or War 96 is not a lesser included offense 
of ·embezzlement under Article of War 93. It is my opinion that fraudulent 
conversion in violation of Article or War 96 is a lesser included offense 
of embezzlenent under Article of War 93, and I concur in the majority 
opinion of the Beard of Review that the record of trial is legally suf
ficient to support only findings of guilty of fraudulent conversion in 
violation of Article of War 96 and legally sufficient to support the 
sentence and warrant confirmation thereof. 

. . 
About 4 January 1946 tht accused assumed comnand o.f' the Military 

Govermoont Detachment at Waldmunchen, Germany. Tl-ere bad previously been 
taken into custody by the detachment fit'ty...t,wo plates of silver. .A. record 
was made reciting that the silver belonged to the Rosenthal Radio Parts 
Company. The plates were placed far safekeeping in the safe or vault of 
the Waldmunchen Stadtkasse er bank. The Propert1 Control Qrficer o.f' the 
detachment executed the required notices incident to the taking of prop
erty under Military Government Property Control and the Burgermeister of 
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Waldmunchen was noti!ied that he -rra.s appointed custodian. In January 
1946, a!ter the accused assumed command., the plates were taken from the 
bank .to accused's headquarters., whe.re accused, with others, caused strips 
tp.be cut. from each plate, thereby obtaining, according to his admission, 

..-fifty to sixty pounds of silver· or, according to ·other evidence, one 
hundred fi!teen kilograms. The total value or the silver taken was in 
excess of fifty ·dollars ($50.00). The plates. were returned to the bank 
after the strips were cut off. Accused claimed that part or the silver 
cut from the plates was distributed to certain m,mbers of his detachment, 
but there j,s ot.her evidence from which it may be inferred that a sub
stantial part of the silver was manufactured into articles for accused's 
personal ~e. In connection with accused's alleged fiduciary relation
ship to the silver, the evidence indicates that the Property Control 
Officer was the actual fiduciary or was primarily responsible fer care 
and control of the property, with custody lodged in German civilians, 
and that accused's only connection with the silver was by·virtµe of bis 
administrative and disciplinary jurisdiction over the Property Control 
orricer,. Th3re is no evidence that accused had anything to do :with the 
property trior to collllllission of t re offense. 

4. The records or the Arrey disclose that the e.ccused was bori;i 24 
July 1915 at Cincinnati, Ohid. After being graduated from high 1chool., 
he attended Williams College, University of Cincinnati, and London Uni-· 
versity for a total period of two and one-half years am was later 
employed as an actor. He was· inducted into service on 26 Decemb~r 1942, 
and, on l4 September 1943, was appointed and entered upon active duty as 
a second lieutenant, Army of th, United States. His efficiency reports 
from 1 July 1945 to 31 December 1946 show two adjectinl ratings 0£ 
superior and bne of excellent. 

5e Consideration has been given to a brief submitted by Leonard H. 
Freiberg., Esq., and William H~ Yandell., Esq., attorneys for accused • . 

6. I recommend that only so much of the findings of guilty be ap
iroved as involve findings that the accused did, at the place and time 
alleged, fraudulently convert to his arn use the silver described., 
property or another, of a value of over fifty dollars ($50.00), in 
violation of Article of War 96. I further recomn:end that the sentence 
be confinood but, in view or :accused's previous good record and the 
modification o! the findings, recommend that the period of confinement 
be reduced to six months, with a United States disciplinary barracks 
designated as the place of .confinenent, and that the sentence as thus 
modi.tied be carried into. execution. 

7. Inelosed is a form of action designed to carry the foregoing 
recommendation into effect, should it meet /'.th your approval. \ 

CM 324930 · . . .~J 
2 Incls 

l - Record at. trial 
2 - Form of action . 

( GCMO 93, (DA) 19 Dec 1947). -
16. 
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DEPARTMENT OF 1'HE ARM? 
In the Office ot The Judge .Advocate General 

Washington 251 D. c. 

JAGN-CK 324937 

UNITED STATES ) _PORT 01" LEOHORN 

v. Trial by' G.C.K., convened a\··l 
Leghorn, Italy, 1.3 June 1947. 

Ge:treiter HELMUT P.EISIER (81-G- ) Both, · To pay .tine ot $2S0 and _ 
725202), and Oberge.&ei.tar WERNER ) confinement fi)r three (3) years 
ANOERMANN (81-0-72S152), both ot. ) am. to be fllrther confined until 
9147th Quartermaster Service ) such .t'1ne is paid wt tor not 
COJll)BJQ" ( German) Surrendered ) more than two (2) rears in ad
Enemy' Personnel and Persons sab- ) dition to three (3) 7ears ad
ject ·to 1.6.litary Law. ) judged•. JITOUSA msciplinar:, 

) Traim.ng Center. 

ik>LDINO by' the BOARD OF REVIEW . 
JOHNSON, ALFRED AND BRACK, Jud.ga AdvocatH 

~ :i_; The record of trial in thet cue ot' ·the prisoners ot war named . 
above has been examined by' the Board ot Ren.ew. 

_ 2. The accused were tried jointly upon the following Charge and 
Specif1cat1.ons: . · 

CHARG!h Violatt.on ot the 94th .Article ot War. 

Speci.tl.cation~l::I: rri that Oef'ra1.ter Halalt. Peisker, and 
Oberge:treiter Werner .Angermann, both ot the .9147 
Quartsrmaster .Service Compacy (German) Surrendered 

· · Enemy Personnel and persons subject to m:Llitar:, ln',. 
acting jointly and in pursuance ot a common intent, . 
did, at or near Uvorno, Italy, on or;:,about 4 April 

.1947, knowingly- and willi'ully apply- to their own use 
and benefit one motor nhicle, ot a value in excess 
ot fifty dollars ($.50.00), property ot the Unitad 
States i"urnished and intended tor the milltary ser
vice thereof'•. 

http:Violatt.on
http:Traim.ng
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Specification 2·, In that Ge!reiter Helmut Peisker, and 
· Oberge.f'reiter Werner .Angermarui·, both ot the 9147th. 

Quartermaster Service. Company- (German) Surrendered 
Enemy Personnel and persons subject to milltar;y law, 
~cting jointly and in pursuance ot a common intent, 
did, at or near Uvorno, Italy, on or about 4 April 
1947, feloniously take, steal, and carrr away two, 
rut,- gallon drums,. and fourteen, .f1ve gallon drums 
of D.D. T. compound, and ten bars -of soap,. of a 
total value in excess ot ti.tty dollars ($50.00), 
property ot the United States ·furnished and intended 
tor -the milltary service thereof. 

Each accused pleaded not guilty to the Charge and its Specification.a. 
Each accused was found guilty o! Specification l, guilty of Speci.1'1-
cation 2 •except the words •and. ten bars of soap,•• and guilty of the 
Charge•. Each accuaed was sentenced to pq to the United States a flne 

·of $250, to be confined at hard labor for three years, and to be turther 
con.f1ned at hard labor until payment of such fine, but tor not more than 
two years in additi.on to t.he three years thereinbefore adjudged. -· The 

· rev.lawing author!ty approved the sentence. as to each ace11sed, designated· 
llTOUSJ. Disciplinar;y Train:i.Dg Center as the place ot confinement tor each 
accused, and forwarded the record of trial for action pursuant to Article , . 
ot War so½. Thereafter, by General Court-Martial Order Number. 72,-.Head
quarters Port; ot Leghorn, dated 2 October 194? by stated authority of 
•EUCOK Bad:l.o SC 21.278 dated 30 Septenber 194?,• the place ot confinement 
tor each accused was redesignated u EOOOK Jdlltaey Prison, .l&&nnheill, 
Ge~" . 

3. · The reco~ ot tr.1.a1· 1a legally sut.f'1cieint to suppo.rt the findings· 
·ot guilty.as to.each accused. The only question requiring discussion is 
the legal sufticianq ot the record ot_ trial to support the sentence as 
to each accused .. 

· · 4. Each ottense ot 11bich the accuaed were· f'~d guilty- wa~ ~~ "ri.o-
. lation of Article ot Yar 94 11bich pro'ri.des as to punishn.ent, 

'*· * '* sbali, ·-en ·comct1o'a thereof, 'be puniehed b7 tine . 
or 1.mprisoDll81lt, or b;r such other punishment as a court
martial m.rq adjudge, or b7 .arrr. or all~ot said penalties.• 

...... -· 
.Article of War :4,S provides s 

: . 

~ . . . 

1* * * lrheneTer the punishunt tar a ·cria .or offense 
made punishable b7 ·these articles 11 left to the dis
cretion ot the court--marttal, the punishment ,hall not. 
exceed su.ch 1:1.ld.t or ,lillits u the President u;y- troa 
time to 1i111e pre,cribe * * *•• 

2 
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B;r Executive Order, reproduced in paragraph l04s., ).fanual for Cour~s
llartial, 1928, the prescribed max:l.lllWll punishment for each offense ot 
which the accused were found guilty is dish~norable discharge, for
feiture of all pay and allowances due or to become due, and confine
ment at hard labor for not to exceed ftve years. : Su.oh limitat.ion on 
punishment is applicable •in cases ot enlisted Dien onlyt' (par. 104!., 
MCM:, 1928). Tims it wOlll.d appear that as to any person subject to 
military law, other than an .enlisted man: or other person who must, by 
law, be accorded the sane treatment as enli&te? .men, a· fine is aproper 
and lawful i'orm of punishment for the ofi'enses in question. It Heu 
equally apparent that in 'View or the limitat.ions expressed in paragraph 
l~ J.fanual :for Courts-Martial, 1928, as to an enlisted man., or as. to 
arrr other person subject to milltary ln who lllllat by ln be accorded 
the same treatment as enlisted men, a fine is not a law:f'u.l :rorm of 
punishment for such ottenses (SPJGI' 1945/?9l0,4Bul.l. JMJ .:383). It · 
thus becomes nece1Jsary to determine the legal indi'Vi.dual status of each 

: ·accu,ed wi.th respect to proper application of the legal. max1aum. punish-. 
· ment authorised by law as. to each. 

, s. The accused were charged and arraigned ·as •Surrendered Enem;y
Personnel.• Thay entered no special plea nor did tbs,y otherwise question 
thLs announced.status, and there is notb:1.ng in the record of trial from · 
which we may drn any conclusion that the accused had an:r other st.atua 

· ·.. than that or •surrendered Enenv Personnel.• 

However, we have not only th! right, but the duty, to take 
judicial. knowledge of the acts, directives, and declarations of the · 

· Secretary of War. On 10 February 1947 the Secretary of War addressed 
a letter to the Secretary of State (wmPA/2089) in which he said: 

•r refer to your letter of 13 November 1946, SPD 
740.0014 Dr/9-626, in which you inclosed a copy of a 
letter from Judge Max Huber, Acting Fresident or. the 
InternatiDnal. Committee of the Red .Cross, concerning 
the applicability ot the provisions of the Geneva Con
Tention to a special category of milltary detainees 
who are generally termed 1Surrendend Enell!;r-Personnel' 
or •m.sarmed Enemy Forces.' · · 

"It is the new of the War Department that the pro
T.l.sions of the Geneva Convention appq to those categories 
of persons named above, they being entitled to the status 
of prisoners of war, because they either acquired_ such 
status prior to general surrender or were accorded ·such 

. · status at a later date. Further, it is the new or the 
Department that all ci"ri.lian internees held in the United 
States custo~ for reasons other than _war. crimes or sf i11lar 

http:notb:1.ng
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ot.f'enses, are also entitled to the protection of that 
Convention. 

•You may. be assured that the report of the Inter
national Commi.ttee of the Red Cross is being brought to 
the attention of the commanders concerned for remedial 
action and that all enemy military personnel presently 
lleld will be treated in accordance wi. th the rovi ons 
o.f' the conventiona Emphasis supplied). . 

We ~t necessarily conclude that such declaration is determinative of 
the status of· accused as •prisoners of war• at least from and atter ti. 
date it was made. 

Article 46 of the Geneva Convention provides, in parti 

· •Plmishnents other than tlx>se provided for the same. acts 
tor soldiers of the national armies may not be imposed 
upon p.ri80nera of war by the military- authorities and · 
courts of the. detuning Power• ('l'IL 27-251, 7 Jan 44, P• 93).· 

.ln examination ot the original French ten of the .Article in quest.ion 
shows the .word "militaires• 11bi.ch means •111.l.itar,- men; soldiers• (TK 30-
253), and bas been translated u •soldiers• in the oft'.1.cial English 

. translation (4 Malloy, 5224, 5~7) carrying with it its generic sense. 
Thus it·m1ght possibly' be argued that since an officer is a soldier, in 
the unr, ot the United States, and a1.nce an officer may be punished by' 

. a tl.ne for a violation of the 94th J.rticle ·of War, then an enlisted pri
.soner of war may be punished by a fine for the comml.ssion of the same 
offense. However, we·~ ot the opinion that a proper interpretation 
of the ti.rat paragraph of Article 46, supra, deinands that the word 
•soldiera11 be ·taken to means soldiers of like rank. This latter con
cept is strengthened by the context of the second paragraph or 1rticle 
46, which states: · · . ·i · . ·. 

~ being identical, of.flcera, non-cOlllld.ss:1.oned oftl.eers · 
.. or.soldiers lf.n the offlcial French text the nrd is •soldati 

.:.~.and is·more proper~ translated in this cas~ as 'priT&~ . 
·. soldier• ('fld 30-253Y/ who are prisoners of war undergoing 
. a discipl1nar,.- punishment·, shall' not be subject t.o leas 
·favorable treatment than that pro'Vided in the &rllies of th9 

··detaining Power nth regard to the same punishllenta ('.rK -n-
. 251, 7 Jan 44, P• 93). . · · · ~ 

• I 

. "lbile this provision does not amend· the tJ.rst paragraph ot t.he Article, 
· since it applies onlJ' to punitiTe di. scipliIW7 treatment wbareas tM 
f1rst paragraph is in reference to judicial pum.abment to be prescribed, 

4 
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it is clearly indicative of the tenor of the entire· convention to the 
effect that a prisoner of war shall, as limited by that convention, 
be accorded the same µ-Ntment by the detaining Po~r as it would ac-

. cord to a soldier ot its own senice who holds the 8&m9 or comparable 

. rank. · · · 

We are therefm-e of the opinion that the provisions of para
graph 104£ of the Manual £or Courts-~tial, 19:28, above noted u 
respecting the maximum .authorized penalties for the offenses here in· • 
question, are applicable.to each of the accused, and that eo much ot 
their sentences as provides !or fines, and for oonfinement at bard 
labor in event of no,n-p~ent thereof, are illegal.

I . . 

6. For the .reasons· atated the Board of Review holds the record . 
or trial, as to each accused, legally su.tficient to support the findings 
or guilty- and legall,1' sufficient to support only so much or the sen
tence as provides for confinemant--at hard labor for a period of three 
y-ears. 

.. 
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JAGN-CM 324937 1st Ind 18 ~WV l!UJ 
JA.00., Olpt. of the-Anny, Washington 25, D. c. 
TO: Commanding General., Port of Leghorn., APO 512., c/o Post

master., New York., n. Y. 

1. In the case of Gefreitar Helmut Paisker· (81-0-725202)., and 
Obergefreiter Werner Angermann (81-G-725152)., both o! 9147th Quarter
master Service Company (German) Surrendered Enemy Personnel and Per
sons subject to Military- Law., I concur in the foregoing holding by" 
the Board of Review and rGcommend that only so much of the sentences 
be approved as involves in each case confinement at haz;d labor for 
three years. Upon taking such action you 'Will have authority to or
der the execution of the sentences. 

2. When copies of the published order il). this case are for
war9-ed to this office they should be accompanied by too foregoing 
holding and this indorsamant. For convenience>o.r reference and to 
.facilitate attaching copies of the published.-(>rder to the record in 
this case., please place tba file number of the record in brackets 
at the end of the published order as follows: . .-

(CM 324937). 

.
l Incl HOBERT D. HOOVER 

Record of trial Brigadier General., Uni tad States A.nrry 
Acting The Judge Advocate General 



DEPARMNT OF THE Amt) tn> 
In the Office of The Judge .Advocate General , 

· · Washington 25, D. C. 

OCT . '1 1947 
, JAGQ - ClL 324945 

UN IT ED S TATES· FOURTH AIR FORCE 

v. Trial by" G.C.M., convened..! 
at Hamilton.Field, Cali-Corporal JOHN f~ MOORE 

(RA 35526502), Squadron 1'ornia~ 29 Ju~ 1947. Dis- . 
) honorable discharge and.C, 401.at Arrq . .Air Forces 

Base U.nit, Hamilton Field, ' ) confinement .for five (5) 
California. - . ;years. Disciplinary B~ • ~ racks. ·· · 

. ,

HOIDING by the BOARD OF REVIEW , .· 

JOHNSON, SCHENKEN and KANB:, Judge Advocates 

1•. The record of trial iJl the case of the soldier named· abon bas 
been _exam1nd bT. the. Board of Review and the Board submits thi1, its 
holcl1ng, to 'l'he Judge .Advo~ate General.. · 

2. The _accused llU triecl upon the .followhi Charge and Spec1"" 
ficationsz 

CHA.RGI: Violation of Article of .War 93. 

Spe~iticat1~ ·1, In that, Corpora.l Johll T. Moore, 8quadrCJ1. "C~, · . 
401st A:rlzq' Air Forces Base Unit, Hamilto. Field,· California ·. . 
ciid, at Compan;y •A", 856th Engineer Aviation Battalion, Manila, 
Philippine Islands; OJi or about 15 September 1945, 1'elouiou1q · 
take, steal and carr.y &"ft1' United,Statea Postal ll~q Orders. 
1/64403, 64404,. 64405,.· 64406, 64407, 64408, ·64409, and 64410, · 
dated 10 August 1945, in the~ of One Hundred.Dollars 
($100.oo) each, drawn on San Francisco, United State, Arrq 
Postal Service, A.P.O. 75 Branch, Calltornia, and United 
States P.ostal ttonq Orders /llS0"/9 and 15000, dated 5 · . · 
September 1945, in the S1lll o.f One Hundred D~llars (tl.00~00) ·." 
each, drawn on. Saa Francisce,. Uid.ted States Jriq Postal. : · 
Service, A.P.o. 358 Branch, ·Callton11a,· ot the total Tal.ue '. 
of One Thousand Dollars_ (11000.00), tht! property' o.f Privat.e 

. r1r,t Class Floyd Carter. . ·;., .. . . · 
•. . . . . . ' . .. ·. • . . . ' - ... \.. . ' . ,: •-~--~ ·, ·.1,;.. . ' ·. ' . . ·•. . 

· Specificatioa 2 z. In that Corporal Jomi '1r. ,lloON, Squadron •c•, ;.. 
401st .Anq .Air Forces_ Base Unit, Hamiltoa field, Calltoraia.;·_ 
did., at Manila, ,Phillppiu Isl.ands, on or about 15 Sep~ 
1945, with intent to.defraud, falseq :uka,in its en.tiret;r · • ,. 
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the endorsement of Private First Class Floyd Carter to that. 
certain United States Postal Yoney Order #64403, ~ated 10· 
August 1945, in the amount of One Hundred Dollars ($100.00), 
drawn to the order of Private First Class Floyd Carter, and 
payable at San Francisco, United States Army Postal Service, · 
A.P.O. Branch 75, California, said endorsement being in words 
and figures, to wit, "Pfc nory Carter", and by means thereof 
did fraudulently obtain .from the .United states Postal Service. 

• the sum of One Hundred Dollars ($100.00) cash, good and law!ul 
money o! the United States. · 

Specilications 3 to 11: Same as Specilicati<>n 2 except Postal Money 
Orders are numbered 64404-10, inclusive, 15079, and 15080, res
pectively. 

Accused pleaded guilty to, and was found guilty or all Charges and Speci_
rications. 1 No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably- discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hal'(i labor tor _ 
ten y-ears. The reviewing authority- approved the sentence, reduced the 
period of con!inem.ent to five years, and forwarded the record or trial 
tor action under Article of War 50i_. · 

3. The charge sheet accompanying the record of trial shows that 
. accused was honorably- discharged on 4 Januar7 1946 and that he reerillsted 
on 2 July 1946. The offenses for 'Which accused was· tried and or which ·. 
he was convicted are alleged to have been committed on 15 September 1945 
and the evidence shows them to have been committed as alleged. The - . 
honorable discharge of accused on 4 January 1946 was confirmed by i~or
mal communication with the office of The Adjutant General~ 

4. It is a general rule, with certain prescribed exceptions, that 
court martial jurisdiction over soldiers ceases on discharge from the. 
s·ervice and that jurisdiction as to offenses committed during a period 
ot service thus ~erminated is not revived by reentr1 into the service 
(par 10, MCM; CM 200925 Mackiewicz.,. 5 IR ·9). Violations of Article or 
War 94 are an exception to this rule. 

5. Accused is charged with the larceny- or ten $100 mone7 orders 
(Specilicatioo l) and the forgery of an indorsement on each or these 
mbne1 orders, thereby detranding the United states Postal Service (Sp. 
2-11}, all in violation ot Article ·of. War 93. It is apparent that the 
larceny- charge (Sp. l) is barred b7 the general: rule cited above. The 

_remaining question is whether Specifications 2 to 11, inclusive., should 
· be considered· as frauds against the government in violation ot Article · . 
of War 94, even though they are charged u., and tound b1 the court to be., · · 
violatiollS ot .Article of War. 93. ·-

. The pertinent portioa,ot Specifications 2 io il re~d: u .follows·: 
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· · _n.rn that_**'* did,*** with intent to defraud, 
falsely make in its entirety- the indorsement· o:t Private 
First Class Floyd Carter to that certain United States 

. Postal-Money Order*** dralfll to the order or Private 
First Class Carter*.** and by' means thereof did-fraudu
lent]Jr obtain from the United States Postal Service the' 
sum-of One hundred Dollars** *•n 

~.: · These specifications follow generall.Jr the specimen :.form for 
, forgery in violation of .Article of War 93 {Form No. 97, App. 4, p. 250, 
K:M), and by' implication and conjecture, they might be considered .as -
describing violations of Article 0£ War 94 although the warding does 
not follow the specimen form suggested in the Manual for.Courts- · 
Martial {Form No. 106, App. 4, P• 251, MCU) • . . 

It has 'long been held .that cbargin~ ~ o.ff~se uder the wr~g 
Article or W:ar i~ an :umnaterial error (par•. 394(2) D1g;· Ops. JNJ 
1912-40, p.197). · It is obvious that a specif'icatio:ra. charging desartiOJl 
should be alleged as a violation of Arti¢le of War 58 and a correction · 
or arry misnumbering of ·the Article of Wd in such a case lt"OUld aot be 
prejudicial to the substantial rights or the accused. 

There are J11mY offenses, howenr, llhi.ch mq be properly charged 
as a Tiolation of either of two Articles of War. In. such cases, it_ia 

·prejudicial to the rights of an accused to tr;r llim. under one Article 
of War and. then, for jurisdictional reasons, hold in the approval or 
coldirmation act;iJm that the o.rtense violated a dif'.ferent .Article. ot • 
War. Fer example, an or.ticer might be tried under .Article of War 95 and 
sentenced (improperq) to continemeJlt and for.teitures almag with tia
Jlissal. Even if' the offense 119N also a rlolation ot Article ot War 
96, it wculd be iapropar.. for tlte NViewiBg or ooD.firmiB.g authorit;r .to 

·"•legallzen the coni'inemet-forfeiture portion ot the sentence 1:,y' 
. chuging the desigutiOJa of the .Article of. War under .1'hich he was tried 

-. to· Article ot War 96!' · . ·: ·; · 

,__ - . . If, the alleg&tiOJll and proof in instant case: related sole:cy- to • \ 
· . Ti•~tiOJL of Article o.t 'War 94, - there _would be •• 'dif'ficult;t. ill holdb.g ) 

. that tM accused ns charged. imder the 11rong Article of War. aad in . ·. :·. 
:..· 'ch.an.ging it to the cottect one•. But. whn,; u here, a specification -. 
· ·. · proper~ alleges -arid tm.-· eviclenc•, proves a Tio?-,ation or Article of War , . 
-, ·:: 93; juria~ct.i.Oll cannot be suatained soleq on the basis that the apeci- ·,. 
· . ti.cation ·b7 iapllcatiaa might be interpreted aa .also. con~ a cli.t-:- . 

··• iereJlt offense 1J& Tiolat.ion of a different Article of War. To do\·~ 
would constitute error injuriousq affecting the nbstantial rights et 

. . ' ,I ..'__the accused. . · •· . : .· · . . .. . . . . . · -

-3·-···. 
. ,....... 
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For the reasons stated, the Board of Review. holds the record of 
trial legally insufficient to support the findings and. the sentence•. 

--4-
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JACJ}-Cll .'.324945 lat Iner·_ 
JAGO, Dept. of the Ant¥1 Wash:2 ngton 2S, D. c. 
TO: Commanding General, Fourth .Air Force, Bud.lton H.eld,. _ 

CalJ1orn1a. · · · · 
'· ,i . --.,.·. 

' 
1. - In tbs ca,.- o:t·corpo;al. John T. :VOore (RA. 3SS26S02), Squad-

ron C, 40lit J;r-q Air Forces. Base ·Unit, I concur in the .foregoing . · 
holding b;r the Board ot Review__ that _tbe record ot trial ia lega~ · 
1nsutf1.cient to support the findings of guilty- and tbe :sentence, and 
recommand_ that ·the .findings o:t guilty and the. sentence be dia~proved•. 

;: ~ • • • C • •: ... 

• ·1 

. 2. When copies of the published order ia this ease ·are forwarded
t.f this offl.ce the,'. should be ~accompanied by- the foregoing_ J;iolcli.rig and 
tpis indorsement., For convenience_ ot r~:terence,· ple-ase pla-ce _the :tile 
q,unber ot the record in brackets at the end ot the published order, as 
tollowa i · ; ..: { - · · · · · 

(CJl 324945) • 

> 0 '. ,, • ~- H,••,•. ... -,~ 0 •,.. •' 

j 

1 Incl 
Record ot trial. Kajor 0enera1· . •· ~ . 

---:,-MILJ~..,P,.--:H•. CREEif .. 
•• ··1 

.,.1 

'.-~· 
!he Judge .ldvoca~ 'General, . 

. ;-, ~~ ~-
. ·.-. 

6. 





------------------------------

n.AR DEPARTMENT (43)
in the Offioe of The Judge Advooa.te General 

Washington, D. C. 

JAGK - Cll 324987 

9 SE? 1947 
UNITED STATES ) HEADQUARTERS KOBE BASE 

v. 
) 
) Trial by G.C.M., convened at 
) Kobe, Honshu, Japan, 6 and 9 

Teohnioia.n Fifth Gra~e D&'mY WHALEY ) June 194 7. "WHALEY aDd JANKAITIS s 
{RA. 38729596), Teohn.ician Fifth 
Grade ADOLPH L. JANKAITIS {RA. 1324261

) 
7)) 

Findings of guilty disapproved 
by reviewing authority. TAYLOR• 

aDd Private JAMES TAYLOR {RA 16226374), ) Dishonorable discharge and con
all Headquarters C011pa.ny, 
APO 317. . 

Kobe Base, ) 
) 

finement for life. Penitentiary. 

REVI1W by the BOA.RD OF REVIffl 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

--·-------------------------- . 
1. The Bo

0
ard of Review has examined the record ot trial in the case of 

the soldiers named above. 

2. The accuaed Taylor was tried upon the following charge and specitioa
tion1 

"CHARGE& Violation ot tho 92nd Artiol• of War. 

Specifications In that Private James Taylor, Headquarters Company. 
Kobe Base, Teohnioia.n Fifth Grade Dewey ~'haley, Headquarters 
Company, Kob•, Base, and Technician Fifth Grade Adolph L. 
Jank:aitis. Headquarters Company, Kobe Base, acting jointly, 
aDd in puraua.nce of a oommon intent. did, at Kobe, Honshu, 
Japan. on or about 24 April 1947, forcibly aDd feloniously, 
age.inst her will, have carnal knowledge of Shizue Seki, a · 
Japanese civilian. 

He plea.dad not guilty to aDd was found guilty- or the charge and specifica• 
tion. Evidence of one previous conviction wa.s introduced. He waa sen
tenced to be dishonorably diacha.rged the service, to forfeit all pay and 
allOlfances due or to become due, and to be confined. at he.rd labor at such 
place as the reviewing al,lthori ty might direct tor the term of hia natural 
life.· The reviewing authority approved the sentence, designated the United 
Sta.tea Federal Penitentiary, McNeil Island, Washington, a.s the place of 
continemen:\, and forwarded the record of trial for action under Article ot 

-~5~ ' . . 

3. The Board ot Review adopts the statement ot the evidence and the 
law -oontained in the Sta.f'f Judge Advocate 'a Renew with the exception of 
the following language appearing on page 6 thereof& 
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"•••Under the rule limiting the impeachment of witnesses to 
proof ot bad reputation for truth and veracity, a female witnes, 
cannot be impeached by a.n attack on her character for ch~ti~ 
even though she is the prosecutrix in a rape case, by evidence 
of specific aota of unchutity •••.• 

The Board of Review, in the recent case of CM 318548, Hernandes (6 Buli · · 
JM 67), had ooca.aion to say, 

•1n a prosecution for common law rape, or assault with inten~ 
to rape, e:ny evidenoia, otherwise competent, tending to show the 
unoha.ste character of the prosecutrix is admissible on the issue 
of the probability of her having consented to the aot charged 
and on the question of her credibility and for this purpon her .. 
lewd habits, w~ of life or usociatioll8 and her speoitic acts . 
of illicit sexual intercourse or other la.scivious aots with accuaed 
or others are all relevant. Such evidence is generall7 admissible 
though it refers to a point of time prior to or after the oom• 
mission of the alleged offense, but the court, in the exeroiae 
ot e. sow:id discretion, may reject suoh evidence if it is so re
mote in point of ·cime a.a to be clearly and logically irrelevant~• 

:ro this we might a.dd tha.t the unchaste ohara.cter or a.eta of the prosecutri:&: 
ma.y be brought out by appropriate though perhaps embarra.ssing questions ad
dressed to her upon cross-examination as well as by direot evidence emana.ting 
from other sources (CK 300091, ~, 26 BR (ETO) 133,1471 CM :1!95675, Andereon, 
30 BR (ETO) 145,150J Lee v State;-T32 Tenn. 655, 179 S.W. 145). In this 
respect she -may be attaoked upon orosa-examinationwithout the neoessity of 
first establishing by other proof the probability of lewd conduct on her 
pa.rt and she may not properly refuse to answer questions having a bearing 
on her chastity on the ground that the answers thereto might tend to degrade 
her where such t.Zlffera would be ma.terial to the issue being tried._ The prou
outrix may, however, assert at 8:tr,f time her right not to incriminate herself 
(AW 24J par. 122, :MC:M, 1928). . 

In the inste.nt case, however, we are of the opinion that no error oc
curred by reason of the court's refuaal to permit the proaecutrix to answer 
upon cross-examination the query u to whether she ha.d pi.rtici:Eated in. 
sexual intercourse before the night of the alleged rape. Even though ahe 
testified that she was unma.rried, this question was ao broad in a cope as to 
require her to diwlge details of her private life whioh mige.t well han 
been too remote in point of time and relevancy to be considered material to 
UJ'¥ subject of inquiry legitimately before the court. For example, a dia• 
closure that the proseoutrix had voluntarily submitted to a single act ot 
interoo~rse under eiroumstances which would ha.ve no appreciable tendency to 
show that at the time of the alleged otfenae ahe was ot a licentious and 
promiscuous diaposition would be obviously immaterial upon the issue of her 
consent to the sexual a.ct in question and would not serve in the least to 
impeach her credibility. To compel her to make such a di5closure would be 
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an invasion other right not to ~egra.de herself on 1mmaterial matter•. and. 
although the rights guaranteed under Artiole ot Wu 24 are to be personally 
asserted by the witness and not 'b7 the'p&rtiea to the action or the oourt, 
neverthele••• the ooun mq ot its own motion refuae to reoeive immaterial 
and inadmissible evideno• (par. 75_!• llC)( 19%8). 

4. The court wu legall,- oonstituted &l1d had jurisdiotibn o-rer the a.o
owsed and of the otfenae. No errors injuriously a.ft'eoting the •ubatantia.l 
rights of the aoouaed were oommitted during the trial. The Boa.rd ot Renew 
is of the opinion that the record '01' trie.l is legdly sutfioient to support 
the findings of guilty and the sentenoe. A sentence of death or imprison• 
ment for lite is mandatory upon a oonviotion ot a Tiola.tion of Artiole ot 
War 92. Confinement in & penitentiary is authorized by Article of War 42 
for the offense of rape, recognized as an offense of a civil nature and so 
punishable by penitentia.ry confinement tor more tha.n one year by Title 22. 
section 2801. Diatriot of Columbia Code. 
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DEPARTMENT OF THE ARlfi 
IN THE OFJ:t,ICE OF I'HE JUDGE ADVOCATE GEfrIBAL (1..7)NASHINGTON 25, D. C. 

JAGK - CM 325040 
21 oc·1 1947 

UNITED STATES ) HEAOOUARI'ERS I OORPS 
) 

v. 

Major FRANK A. KOTCHES 
(0-905315), Air Corps 

) 
) 
) 
) 

Trial by G.C.M., convened at Kure, 
·. Honshu, Japan., 10-13 June 1947. 
· Dismissal, total forfeitures and 

confinement for three (3) years. 

OPINION of the OOARD OF REVIEW 
SILVERS, .McAFEE and ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Major Frank A. Kotches; Air Corps, Hiroshima 
Military Government Team, being at that time assigned to duty in 
a procurement section, United States Military Government, did., 
at or in the vicinity of Kure, Honshu., Japan, on or about 1 July 
1946., wrongfully and unlawfully ask, accept, and receive from 
Masuoka Gumi, a contracting company., through Muneharu Imashiki, 
30.,000 yen, lawful Japanese currency, value about $2,000.00 in 
United States currency., at the then official rate of exchange, 
as compensation for or in recognition of, services rendered or 
to be rendered by the said Major Frank A. Kotches or his assis
tants to'the said Masuoka Gumi, a contracting company, in rela
tion to the furnishing of services, supplies, and construction 
for the Allied Occupation Forces, a matter before the said Major 
Frank A. Kotches, an officer of a Military Government procurement 
section, United states Army., in which the United States was and 
is interested. 

NOTE: Specifications 2., 3, 4., 5, 6, 7, 8, 9, 10 and 12 differ 
materially from Specification 1 only in the date of the offense, 
the name of the company giving the accused property, the name 
of the agent handling the transaction., the property or money 
accepted by the accus~d., and the value thereof as follows: 
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Date of 
Spec Offense Name of Company Name of Agent 

Property accepted 
by accused ~ 

2 
3 
4 
5 
6 
7 
8 
9 

10 

11-15-46 
9-20-46 

10-15-46 
9-15-46 
9-25-46 

12-25-46 
6- 1-46 
9-17-46 

11-15-46 

Masuoka Gumi 
Masuoka Gumi 
Masuoka Gumi 
Matsumura Gumi 
.Matsumura Gumi 
Matsumoto Gumi 
Tomijima Gumi 
Onogi Gumi 
Toda Gumi 

Yukio Kurashita Pearl necklace 
Heishiro Kondo Diamond ring 
Masuoku Tosaku · '135,000 
Toyomatsu Iida String of pearls 
Satoshi Hanamoto Camera 
Kakutaro Morito Diamond ring 
Edwards. Duus '125,000 
Takao Onogi Diamond 
Genshichi Yoshida. (String of pearls 

$ 133.00 
1335.00 
2333.00 
200.00 
670.00 
260.00 

1666.00 
340.00 
400.00 

(Roll of silk 335.00 
12 2-18-47 Nishiura Gumi Sumi Okuda (4 diamond rings 

(1 diamon~ brooch 
(1 unmounted diamond 670.00 

Specification ll: (Finding of guilty disapproved by reviewing· authority~ 

Specification 13: In that Major Frank A. Kotches, Air Corps, Hiroshima 
Military Government Team, did, at or in the vicinity of Kure, 
Honshu, Japan, on or about 6 March 1947, wrongfully have in his 
possession $406.00 in United States currency in violation of 
Circular 3, Far East Pom1nand, dated 10 January 1947. 

He pleaded not guilty to and was found guilty of the Charge and all Speci
fications with exceptions and substitutions as follows: 

The word "ask" was excepted from Specifications 1 to 8 and 10 to 12, 
inclusive. Specification 3, except the word. 11$1335.0011 substituting 
therefor the word 11$1000.00. 11 

· Specification 4, except the words 1135000 yen" substituting 
therefor 1120,000 yen" and excepting the words"i,2333.0011 substituting 
therefor 11;,r,1333.00. 11 

Specification 5, except the words 11Matsumura Gumi, a contracting 
company, through" and 11 said Matsumura Gumi, a contracting company,'' 
substituting therefor "said Toyomatsu Iida". 

Specification 6, except the words "Matsumura Gumi, a contracting 
company" substituting therefor the _words 11Toyomatsu Iida," and except 
the words 11said Matsumura Gumi, a contracting company," substituting 
therefor "said Toyoma.tsu Iida." 

Specification 12, except the words "four diamond rings and one 
diamond brooch" substituting therefor respectively 11four rings 11 and 
"one brooch. 11 

No evidence of any previous conviction was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due and to b.e confined at hard labor, at such place as the review
ing authority might direct, for three years. The reviewing authority dis
approved the finding of guilty of Specification 11 and approved the findings 
of guilty of Specification 12 "except the words 'total value about -;;.670.00', 
substituting therefor the words I of a substantial value., 11 He approved the 
sentence and designated the United States Penitentiary, McNeil Island, 
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'Washington, as the place of confinement and forwarded the record of trial 
for action under Article of War·48. 

3. Evidence for the Prosecution 

'Between l March 1946 and 6 Ma.rch 1947 the aocused was assigned to du'ty 
in the Proouremsnt Ssotion of the United Sta.tea Military Government in Ja-pan 
(R 32, , Proa • Ex 8). · From _9 Jun& 1946 to 21 January 194 7 the e.cc used was the 
procurement officsr of the 76th Military Govel'IllD.ent Compa.ny. The· name of 
this company was during this period changed to Hiroshima. Military Govern
ment Team (R 17,20). Military government teams procure.for the ¥my cer
tain services, equipment, supplies, and buildings, including the construction 
of buildings or other engineering projects from the Japanese as they are re
quired by the occupation forces j.n Japan. When a proper Army c amnand determ
ines that supplies, equipment, construction work or buildings a.re required 
from the Japanese §;overnment a. pre>curement demand is ma.de upon the Japanese 
q,oTermnent £or the required items. The procurement demands described tho 
items required and the quantity. They also list under the heading of "sug
gested souroe_" the name and address of any person or firm which might supply 

, the required i tema. The Japanese CzoTernment· then contracts for the required 
items or for the construotion of ·any buildings or other'structures. The 
issuance of procurement dema.ms, the "follow up" of such demands, and the 
giving of'releases and receipts necessary to insure that.supplies or ·facilities 
are furnished and paid f~r promptly are the primary duties of the procurement 
officer. His influence, both before 'and after contracts a.re let by the Japan
ese ~overnment, is Tery great (R 25,26,~9,40). 

It was stipula.ied that all procurement demands served on the Japanese 
Go_vernment were processed by the Proc·urement Section of the Hiroshi:ma. Military 
Government Team (the· 76th Mili ta.ry Goverl1!'lent Company prior to the change 
of Il8Jlle), and that the Japanese Government would not honor procurement de
mands coming from any other source (R 233, Pros Ex 57).. . 

The prosecution read to the court AR 600-10, 8 July 1944, a.n1 Changes 
3-a.nd 4 thereto (R 13). 

The court took judicial notice that the officia.~ rate of exchange between 
yen anl dollars was 15 Japanese yen for one American dollar (R 14,15)•. 

• The Japanese word "Gumi" is used instead of "company" in Japan when 
referring to engineering and construotionwork (R 130). 

On 1 July 1946 the accused ·attended a party at the Kunioya Restaurant, 
Kure, Japan. Major Weber, Mr. Duus, an employee of the Hiroshima Military 

-GoTernment Team, Ma.suoka Tasaku, President of Masuoka Gumi, Heishiro Kondo, 
Chief of the Construction Section Ma.suoka Gumi, anl Muneharu Imashiki were· 
also present at this party (R 60,67,98). During this party Masuoka Tosaku 
delivered 100,000 yen in 100 yen notes to Muneharu IJ!lashild. Muneharu Imashild. 

I. 

3 

http:Compa.ny


' 
; 
I 

So 

divided this money into three paokages of approximately so.ooo yen eaoh. 
He delivered one of these packages to the aocused. another to W.r. Duus. 
and the third to Major Weber. Each package was about one inch thick. The 
three paoka.ges of yen were marked by the acous ed ani plaoed. in ": bag belong
ing to Mr.· Duus. After the party Mr. D1.l~, Major Weber and the accused re
turDed to their ba.rraoks, at which tm.:e the 1.ooused opened~ the bag and handed 
Mt-. Duua ·.and Ma.jor Weber each a. packt,ge -of yen and retained one for himself 
(R 61, 63,68,69.70,73,99,100). Mr .. ~n:~-us~ testified that he ~id not know at 
the time .he went to the restaura.nt-.-t~e~ w~re going to get the money. The 
money was given u "a. token of appl'.e.oiatj,'on for having gotten the work ani 
had nothing to do with getting the job11 (R. 71). He also testified that Y.r. 
Ma.suoka had mentioned two days prior-t~ ·the party that he was going to give 
a. present and he (Mr; Duus) unierstood that he was to get an equal a.mount 
·of the money (R 78, 79). Muneharu Ima.shiki testified that at the time he 
gave the money to ·the accused he stated to the aooused t~rough Mr. Duus. 

/ . . . ' 11This money is not being given for work received, but because 
Mr. Ma.sUoka will be sµbjeot to ma.ey favors later on. this present 
is. being made in place of an ~rticl&n (R 61). 

Masuoka Tosaku testified that 

"I. sa.w Major Ko.tohe's name on the FD's I received. I also sa.W' 
Major Kotohes where the workwa.s being done and also for the 
faot ~hat my compaey had.received work a.nd ~n appreciation for 
it I intended to give a. portion of the-money_ to Major Kotches.tt 

When asked, •nid' you feal it was neceasa.ry for you to give the money to 
Major Kotchest" the witness replied. "J.s I oould not give him a.t that time 
any present in.material am the fact that I he:re to assooiate with him in 
the future, I thought it was advisable" (R 100.101). 

On 1~ November 1946 Kond.01 Heishi.ro. chief of the C~natruction Section 
of Y...e.suoka. Gmni, purchased a pearl necklace for two thousalld yen. He pro• · 
oeeded to Major Kotche's house where he gave this necklace to :Major Ketches. 
Kurashita. Yukio, an interpreter. stated to the accused at the time of the 
delivery of the neoklaoe. "Thia is a presel'.lt from Mr. 'Kondo11 (R 87,94). . 
·The pearls were purchased·with money belonging to Masuoka Gumi and the 
president of the company approved the transaction (R 101). It was sti- · 
pula.ted that the aooused received the-necklace f'rom. Yukio Xura.shita on 
15 November 1946 (R 46. Pros Ex 10). The necklace was introduced in evi-
dence as Prosecution Exhibit 11 (R 47). The market value o.f jewelry in 
Japan varies with the .customer. This necklace was valued between -two thou-
sand and ten thousand yen (R 220.221.224). . , ., 

On 20 September 1946, the accused attended a. party at the Kunioya. Hotel. 
Mr. Masuoka, Mr. Kurashita, Kondo Heishiro, Colonel McGowan and other un- · 
identified persons were also present at this party. Tavra.rd the end.of the· 
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party a group of people, including the accused, were seated at a table. 
Kondo Heishiro reached under the table and gave the accused a diamond ring. 
Nothing was said betwe~n them at this time. The ring was given because "it 
had no deep meaning but just to become closer with him ••• I thought it •would be advantageous to become friendly with foreigners for future purposes." 
The ring was purchased for twenty thousand yen belonging to Masuoka Gumi. 
Mr. Masuolca. testified that "the purpose of the party was in appreciation, 
as the job was progressing very nicely, and for the purpose of handling the 
diamond ring• (R 83,84,86,102). It was stipulated that the accused received 
this ring and the ring was introduced in evidence as Prosecution Exhibit 13 
(R 47,~8J Pros Exs 12,13). This ring was valued at about 15,000 yen (R 225). 

On 15 October 1946, the accused and other people attended a party at 
the Kunioya ·Hotel. Masuoka Tosaku gave Mr. Kurash1ta two packages, each 
containing 15,000.yen. He instructed Mr. lturuhita to do the proper thing 
with the money· (R 103,104). Kurashita Yukio testified that he attended the 
party at the Kunioya Hotel on 15 October 1946 but Mr. Masuoka did not give 
him any packages or instructions and he did not give anything on that' oc-
casion to the accused (R 96 ). During the latter pa.rt of December 1946, Mr. 
Ma.suoka went to the a.ocused's quarters to "exchange Christmas greetings.• 
After exchanging Christmas greetings with accused he lef't a package, wrapped 
in newspaper, on the edge of a table. This package contained 20,000 yen. 
He further testified, •I just made a reference that it was a Christmas 
present a.ni lef't it on the edge of the table •., Mr. Yasouka. further testified 
on cross-examination that it was no~ exactly a. Japanese custom to give presents 
at parties, but that he heard that it was done in foreigh. countries. (R 104,105). 

On the lpth of September 1946 Hanamoto Satoshi, an interpreter for ~atswnura 
Gumi, was in the accused's offioe on business relative to some construction work. 
Mr. Satoshi started to leave the area, at whioh time the aocused approached 
him at "the gate" am stated •that he would be pleased if he could get a 
diamond." Mr. Satoshi reported this conyersation to Toyomatsu Iida (R 117, 
118). Mr. Iida and Hanamoto went t,o the accused's office where Hanamoto, 
translating for Iida, asked accused if he would change his requr,st for a 
diamond to pearls. The accused acceded to this request. They then lef't 
the office. Some two days or two weeks later Mr. Iida and Hanamoto returned 
to the accused's office, at which 'time Ha.namoto acting for Iida gave the ac
cused a string of pearls. These pearls had been purchased for three thousand 
3~n (R 109-111,118-120). 

At the time the pearls were delivered to accused he stated, •the pearl 
necklaoe is very good, but I do not, have a camera either." Mr. Iida pur
chased a camera for 11, 500 yen ard gave it to Mr. Hana.moto to de11ver to 
the accused. Ml'. Hanamoto delivered the camera to the accused (R 113,114, 
121,122). Mr. Iida. testified that he paid for the pearls and camera because 
"I figured that the job ms.y be stopped and-·in that case I may lose my job• 
.r did that without notifying my company" (R 236 ). It was stipulated that 
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the aoouaed reoeived the pearls mentioned in'. Sp~cHfioa.tion 5 (R 48, Pros 
. Ex 14). The pearls were introduced in evidence as Prosecution ·Exhibit 
15 and were shown to ha.ve a value of between four a.Id five thouaalld yen 

" (R 49,.225)•. 

On 25 December 1946 Kakuta.ro Morito, mana.ging director of Matsumoto 
Gum!, went to the acouaed I s quarters 8lld. gave the acoused a diamond ring. 
Thia. ring cost 3900 yen and wu puroha.sed with company money. The company 
books reflect tho tr&I1Saotion and it is the only. present given by th.is 
oompa.ey. Prior to this oooa.aion hi.a oompa.Il1 had· reoeived two oontraots 
totaling between 14 ~ 15 million yen. The aoouaed's name appeared on 
the_proourement dema.:cd. (R 124-129,130-133). , · 

On 1 June 1946, Mr. Iesaka Ki, the president of Tomijima. Gumi, gave 
& party at Hire during a Jap&nese f'eativ&l (Sohen). Major Weber, :Mr. Duua, 
and the aooused were guests at this pa.rty. Mr. Ishiok&, Mr. Ito, and Mr. 
Isoji, Japanese nationals, were a.lso at the party. During this party Major 
Weber outlined the wori: to be performed in the area. Ma.jor Weber wanted 
between 100,000 a.nd 200,000 yen before the work started. The accused was 
preaent during this oon-versationwhich wa.s oomucted in English. The 
Japanese discussed this proposition but stated that they could not "agree 
to that sum.• They agreed to pay 50,000 yen to Major Weber and the accused. 
The following da.y Mr. Duus went to the of'fi ce of' Ishioka. and receiTed two 
packages of' yen. The money was 100 yen notes.· He delivered one package 
to the a.ooused a.rd the other to Major Weber (R 136-145). Iesa.ka Ki testified 
tha. t he agreed to pay the 50,000 yen and asked IJ.r. Ishioka. to pay it for him. 
He later.paid Mr. Ishioka 50,000 yen out of the funds of Tomijima Gumi ·( R, 
146-152). Ishioka Hisao delivered 60,000 yen to Mr. Duus at the request ,of 
Iesaka Ki. This money was in two pa.okages. He wa.s repaid by an 6ngineer 
from Tomijima Gumi (R 163-168). . 

During September 1946 Onagi Kotara, the :managing director of Onogi 
Gumi, was in acous ed' s office, at which time the aoous ed asked him if he 
wanted some work in the· Hiro area. He answered, "Yes, but if possible I 
would like to have work in the Kure Area." The accused then stated he 
would thiilk:: about it. He left the offioe but was called back into the 
offioe by Miss Yamada, an interpreter. Wdss Yamada stated that the accused 
wanted a diamond and asked.Mr. Onogi to give him._one. He asked a.bout the 
size and Alias Ya.mad.a. showed him a pearl ring and stated that one the ~ize . 
.Jf the pearl would do. This oonversa.tion was in· Japanese in the accused's 
office. The aoot.tsed was not present. Oncgi purchased two diamonds. One 
~tone:wa.s larger than the other. He placed the larger stone in a box &ni 
gave it to his brother Ta.ka.o. It was stipulated that about 17 September 

· 1946 the aooused received the unmounted diamonds described in Specifics.tion 
9 from Ta.ka.o Onogi (R 49, Pros Ex 16). This dia.mond was introduced in evi
dence as Prosecution Exhibit 17 a.nd sh.awn to have a retail n.lue of between 
15 and 16 thous and yen (R 50,226). 
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Mitsue Yamada testified that.in September 1946 she was a typist em
ployed by the Hiroshima Military Government Team. In September 1946 some 
Japa.nese people came into the office and the a.oouud requested her to find 
out which one of t.hemwas the boss. The a.ocuaed also stated, "If you find 
out, will you ask him if he has not a.'dia.mo:od." He indicated the size of 
the diamond desired by referring to a. pearl ring she wa.s then wearing. 
She communicated this request to W.r. Onogi ( R 166-170). Mr. Ono~i testi
fie·d that prior to giving the diamond his ·oompaey had received procurement 
demand contracts amounting to approximately fif'ty million yen and that af'ter 
giving the diamond the oontraots a.mounted to a.bout five million yen. He 
stated the reason for giving the diamond to be, "I knew that he wished to 
have a. diamond and. if I did not gin him one, I may not have obta.i:ced the 
work that would have come to me and also after the work was obtained, there 
may be some d..isturbance to the smooth operation of the work later on, so I 
gave it to him"(R 163,164)•. 

Genshichi Yoshida, a oonstruotion engineer of Tod& Gumi, purchased a 
string of pearls and a roll of silk with money belonging to the_ oompa.cy. 
Ee_ pa.id 6, 000 yen for the pearls e.Dd 5,000 yen for the ailk. On 15 November 
he went to· the e.coused's office and gave him the string of pearls, stating, 
"Thank you Tery much for the work we have received•. In accordance with 
Japanese oustom, we a.re ma.king an humble present. · Please e.co:ept it. Further, 
we would a.ppreoia. te it very much if you would be good enough to favor la in 
the future" (R 177-179,186,186). On December ·25, 1946,· Genshiohi Yoshida. 
sent his wife to the accused's quarters to deliver the roll of silk to the 
accused. Mrs. Genshichi delivered this roll of silk to the accused anl 
stated, "As my husband is· busy today I brought this Christmas present here 
instead of him." This roll of silk was about a yard wide and a.bout.lo feet 
long. It was a type of silk used to make obis. This type of obi would · 
not normally be worn every day {R. 180-184,185,186). It was stipulated that' 
the accused received the pearls described in Specification 10 and they·were 
introduced in evidence as Prosecution Exhibit 19 and shown to have a value 
of over 10,000 yen (R 50,226). 

About the first of-November 1946 Shozo Nishiura, president or Nishiura 
GUilli, went to the aooused's office to see about obtaining some construction 
work. Near the middle of November he sent Okuda Sumi to the accused's office 
to see if the procurement demands oould be expedited. On 19 December. 1946 
bis company reoei ved a procurement demand contract which was estimated to 
amount to 31 million yen (R 201,202,203). Miss Si.pni Okuda. went to the ao-
cused' s office.to see about the procurement demand:s• The aooused said, 
"I will think about it• (R 209,210). On 18 February 1947, Nishiura Shozo 
gave Sumi Okuda a brooch, four rings, and &n unmounted diamond a.nd. instructed 
her to deliver them to the accused as a Christmas present and to say, •I 
am sorry the present wa.s brought here late, but it took me sometime to ao-. 
quire these presents" (R 204,213). On 20 February 1947, Miss Okuda deliTered 
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this jewelry to the accused. She also delivered :VlI'. Nishiura' s messages 
which included a request for similar work when this project was finished. 
The accused replied, "If the work is done well, I will try my best to give 
you more work• (R 214,215). It was stipulated that on 18 February 1947 
the accused received from Sumi Okuda folll' rings, one or which wa.s a diamond 
ring, a brooch and an unmounted diamond. Thia jewelry was introduced a.s a 
a. diamond ring as Prosecution Exhibit 23, three sapphire rings as Exhibits 
24, 25 and 26, a. brooch as Exhibit 27, and the unmoun'l;ed diamond as Exhibit 
28 (R 53,54). Prosecution Exhibit 23 was valued at 80,000 yen, Exhibits 
24 to 27, inclusive, each at between 300 a.nd 500 yen, ·and Exhibit 28 between 
60,000 a.Dd 'T.0,000 yen (R 227,228). · 

It was stipulated that on 6 Ma.roh 1947 the accused had on his .peraon 
$406.00 lawful currency or the United States (R 56, Pros Ex 30). It wu 
also stipulated that the aocuaed arrived in Japan about 6 October 1945 a.Di 
that on. 6 Ma.roh 1947 he was not on orders to depart from Japa.n (R 57, Pros 
Ex 31). The court took judicial notice or Circular No. 3, General Head- · 
quarters Far East Command, 10 Janua.ry 1947 (R 14, Pros Ex 4 ). This circular 
provides that as of 30 September 1946 United States personnel in Ja.pa.n (ex
cept in certain instances not applicable to accused) are prohibited ·f'rom.. 
possessing or using United States currency. The circular permits finance 
offices to exchange United States currency for the military payment certifi• 
ca.tea used in·the area for personnel under orders to "leave the area but in 
a.n amount not exceeding $150.00. 

·5. For the Defenae 

Iesaka Ki was called as a witness for the defense 
~ 

and testified that 
Mr. Duus suggested the giving of the money as a present. The sugges.tion 
wa.s made in Japanese. The accused wu in the room at the time. He kllew 
Mr. Duus was working for the. Military Government. Mr. Duus did not sta.te 
the names of the individua.ls 1'ho would receive the money (R 235,236). 

· Iida Toyo:matsu testified that he personally furnished the money to 
buy the pearls and camera mentioned in ~pecifioa.tiom 5 and 6 (R 236). 

Sa.nada. To.meichi, a.n employee of the· Jt.panese Goverillllent, testified 
that the Japanese Government; had received··between 1800 and 2000 procure
ment demanls • These demands originate with the Military Government and 
a.re signed by the procurement officer. The "suggest source• space on the. 
procurement delll8.Ild is used to suggest the name of the most efficient or · 
convenient person or firm to .fulfill the demand. The Imperial Japanese 
Government decides what firm will receive the contra.ct but if there is no 
objection to the suggested firm that firm usually reoeives the contract 
(R 238-242 ). . . 

It was stipulated that during the period of 1 March 1946 to 6 March 
1947 the Hiroshima Militt.ry Government Team reoeived procurement demands 
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.from the British Commonwealth Occupation Forces Headquarters and trans
mitted them to the Japanese Gove~nment. The suggested souroe and number 
of demands are as follows a 

No. of Procure
Suggested Contractor ment Demands 

M.a.suoka.'Gumi 15 
Tomiji.ma. Gumi 5 
Matsumoto Gumi 1 
Mizuno Gumi 4 
Matsumura Gumi 7 
Onogi Gumi 6 

Nishiure. Gwni l 
Toda- Gumi 1 (R 242). 

Sachiko Y;shino, chief olerk' of the Pro~urement Section, Hiroshi.ma. 
Military Government Team, testified that there we.re 2544 procurement dems.nis 
on file in the office. She produced all procurement demands on file which 
were related to construction work by Masuoka Gumi, 1f.a.tsumura Gumi, Onogi 

, Gumi, Nishiura Gumi and Tomijima Gumi. Procurement demand No. 1298 was 
received .from the BCOF engineers. The suggest souroe was originally typed 
as "no suitable firm known." The name "Masuoka" is written thereon in 
pencil. Procurement 'demand No. 2255 was forvra.l-ded without the· name of a 
company as a suggested source. The-witness oe.lled the liaison office and 
obtained the name "Ms.suoka Gumi" .from Mr. Myajima. e.nd she then filled in• the name of the oompa.ny as the sut;gested source. Procurement demand 2298 
dated 20 November 1946 was typed in their office and the suggested source was 
Uasuoka Gumi. Procurement demand 772B dated 6 February 1947 was requested by 
Lieutenant Colonel ·springer, coillDlanding officer Hiroshima Military Govern
ment Team, and the suggested source was Ma.suoka Gumi. Procurement demand 
1904 dated 12 October 1946 was typed in the of'fi ce am the suggested source 
was Matsumoto Gumi. The name 11 Qno~i Gumi 11 was first typed on the demani 
but was crossed out and :Matsumoto Gumi written thereon in ink. Procurement 
demand 2361 dated 28 December 1946 was received from Colonel UcGowan of the 
BCOF Engineers, the suggested souroe being :Mizuno Gumi. Procurement de:maIJd 
2281 dated 20 November 1946 was typed in the office and Onogi Gumi was the 
suggested source. The work demand came from the BCOF Engineers (R 243-256). 

Squadron Leader Francis W. Barnes, BCOF Engineers. testified that 
formal requests for work were submitted to their office and when approved 
they were sent to the Military Government Team. Some work demands were 
forwarded without a. suggested source. Yvnen that happened the Military 
Government Team. usua.lly telephoned for instructions as to the suggested · 
source. He knew of no occasion whenoocused changed a su~ested souroe~of 
his own volition. The work demand, a.ocompanying Proourement·demand 1298, 
has J.rasuoka Gumi a.s the suggested source and witness personally filled in 
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the name of the oompacy. The work demand accompanying Procurement demand 
1904 originally designated Onogi Gumi as the suggested_ source •. The sug
gested source was changed to i~tsumoto Gumi by the witness acting on orders 
from his chief engineer, Colonel McGowan. Procurement demand 2361 relates 
to repair work necessitated by an earthquake and \,Was submitted on 27 
December 1946 after radio approval from the ¥ighth Army. The suggested 
source was Mizuno Gumi. The wtirk demand accompanying Procurement demand 
2281 .originated in his office and the suggested source was Onogi Gumi 
(R 256-262). It was stipulated that if Lieutenant C~lonel Karl L. · 
Springer were present in court he would testify that on procurement demand 
772-B he ordered that the suggestecj. source be entered as it now appears on 
the official files (R 2S3). 

A certified true copy of the accused's 66-1 card was introduced in 
evidence as Defense Exhibit 62. This card shows the various personal 
data. relative to the accused and his duty ass:i'.gmnent;s •. His efficiency 
ratings are "Excellent;" or "Superior" ( R 65). . .·. 

A oertifie<j. true copy of a citation for meritorious service in Japa.n 
from 8 October 1945 to 13 May 1946 issued by Headquarters.Eighth Army.was 
introduced as Defense Exhibit No. 63. This citation authorizes·the ac- ·. 
oused to wear the Axm;, Connnenda.tion Ribbon (R 265). 

A certified true copy of a•"letter of commendation" from the British 
Comm.omealth Forces dated 27 APril 1946 was introduced in evidence a.a 
Defeme Exhibit 64. This letter connnends the accused's service to the 
British Commonwealth Occupation Forces during the period l February 1946. 
to 25 Apr"il 1946 (R 265 ). · 

5. Specifications l to 4, 7 to 10, and 12 

Section 113 of the United States Criminal Code (18 USC 203) pr~videsa 

. "Whoever, being elected or appoint;ed a. Senator, Member of 
or Delegate to Congress, or a Resident Commissioner. she.11,· after 
his election or appointment.and either before or after h~ has 
qualified, and dur~ng his continua.nee in office, or being the 
head of a department, or other officer or alerk in the employ . · 
of the United States,·_she.l.l, directly or indirectly, receive. or 

. agree to reoeive, a.tty compensation whatever. for .a.ny services· , 
rendered or to be rendered to a.ny person, either by himself or 
another, in relation to any proceeding, contract, olt.im, contro
versy, oha.rge, accusation, a.rrest, or other matter or thing in 
which the United States is a.· party or directly or ind.ire otly :i.ri-· 
terested, before any department, court martial, bureau, officer.; · 
or. any civil, military, or naval commission whatever shall be 
fined not more than $10,000 and imprisoned not more ~han two years; 
and shall moreover therea:f'ter be incapable of holding a:ny otfioe of 
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honor. trust, or profit under the Government of.the United States. 
nRetired officers of the Army, Navy, Jrta.rine Corps. and Coast 

Guard of the United States, while not on active_ duty, shall not 
by reason of their status as such be subject to the provisions of 
this seotiona Provided, That nothing her,ein sha.11 be construed 
to, allow a.ny retired officer to represent any person in the sale 
of anything to the Government through the department in whqse_• 
service he holds a retired status.•· 

The language of this statute is very broad. It not only prohibits persons 
in the employ of the U:nited ·states fromoocepting 0Olllpenaa.tion tor services 
rendered by way of'advocaoy "before a.ny department, court martial, bureau, 
officer, or any civil, military or na.val'oommission" but it also prohibits 
such employees from accepting compensation for services relating to any 
:matter in which the thited States is interested which matter is pending 
"before a.ny department, court martial, bureau, officer, or any civil, mil
itary, or naval commission.• It is well settled that the provisions of the 
above section of the orimina.l code apply to al:l persom in the employ of the 
United States regardless of their position and inolu:ies Army officers 
United States v. Olster et al, 15 Fed Suppl 625J McMullen v. United States, 

96 Fed d 574 J United States v. Long, 184 Fed 184 J United States T. Booth, 
148 Fed 112). . . -

The undisputed evidence discloses that the accused was the procure
ment officer for the Hiroshima Military Governm~nt Team. It was a. part 
of his duties to'process. procurement demands for supplies, equipment and 
other things required for the use of the occupation forces in Japan. These 
demands were made upon the Japanese Government. Each demand usually cox:i,
tained the name of a company which was considered capable of furnishing 
the supplies or performing the required work.· A number of the procurement 
demands called for the construction or alteration of buildings. After a. 
demand was made upon the Japanese Government the Ja.panese Government would 
then ma.ke a contract with some person or firm, usually the one suggested 
_on the procurement demand, for the required supplies or work. Thereafter 
and during the fulfillment of the contract the a.caused' s duties required 
him to see that the contracts were being properly oa.rried out, to locate 
neoessary material, and to issue receipts am releases when work was oom• 
plete. ·Numerous contracts were made for oonstruotionwork. Either before 

· the oontraots were made or after the work had commenced under the oontra.ots 
the acoused received money and/or jewelry from the persons a.ni firms as 
alleged in Specifications 1,2,3,4,7,8,9,10 a.nd 12. The persons deli-rering 
these articles· testified that they were given for past favors and/or for 

• future favors and beca.us e the accused could ca.use them trouble when they 
were la.to in completing a project. The evidenoa also shows tha.t officers 
in the British Commomvealth Occupation Forces also received money and 
jewelry at the same time the accused received money or jewelry. The evi
dence does not show any speoifio favors on the part of the accused on be
half of the firms giving the money or jewelry. Th!s faot will not absolvec 
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the accused. The evidence shows the gifts were made for past or future 
favors relating to contracts and that the accused had offioial duties to 
perform relating to these contracts. 

The United States is.one of the powers conceri:i.ed with the military 
occupation of Japan. In this capacity it established military government 
teams f!Ild assigned them to various stations througho~t. Japan. .The · 
Hiroshima. Military Government Team worked with the·Br1t1sh Commonwealth 
Occupation Forces at Kure, Japan.. The furnishing of supplies or buildings 
for the occupation troops regardless of nationality is a proceeding in · 
which the United States is interested. This interest is further demon-

. strated by the fact that the United States Occupation Forces processed the 
procurement demands· and later approved or disapproved the actions of the 
Japanese in furnishing supplies or construction work. 

The receiving of money and jewelry by the accused in the :ma.nner shown· 
by the evidence is a violation of section 113 of the. United States Cril!l,in&l 
Code, set forth above and is also contrary to Arm:, Regulations 600-10, 8 
July 1944, Changes 4, 17 September 1946, which provides a 

"(2) ~here are limitations upon the activities of officer, 
and other personnel subject to military law. . The general prin
ciple underlying·such limitations is that.every member of the 
Military Establishment, when subject to military law, is bound 
to refrain from all business a.Di professional activities 8lld 
interests.not direotly connected with his military duties which 
would tend to interfere with or hamper in any degree his 'full a.nd 
proper discharge of such duties or would normally give rise to a 
reasonable suspicion that such participation would have that 
effect. Any substantial departure from this underlying principle 
would constitute conduct punishable under the Articles of War~ 

"(a) It is impossible to· enumerate &11 the various 
outside activities and interests to "Which these regulations 
refer. The following examples may be regarded as typioa.la 

- 1. (As changed by C 3, 16 AUG 46) Acceptance by 
an officer, or, with' the :approval of the officer, by 
a member of his inrrnediate_ family of a substantial 
l~an or gift or any emolument fran a. person or firm 
with whom it is the officer's duty as an agent of the 
Government to oarry on negotiations." 

, The a.cceptanoe of gifts by an Anny offioer fro~ persons with whom he ' 
t:ansacts Government business has on numerous occasions b~en held to be a 
violation of Article of War 96 (CM 235011, · Goodman, 21 BR 243 

1 
CM 234644, 

Cayoutte, 21 BR 97; CM 267639, Tressler, 44 BR 27J CM 307417 Ruf 30 BR 
(ETO) 13; CM 304586, MacDowell,. 32 B:g (ETO) l).·. ' _, 

.' 
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Specifications 5 and 6 

In each of these specifications the accused was charged with wroDt;fully 
and unlawfully a.skini, acoeptint;;, and receiving certain proper-b.r from 
Matsumura Gumi, a contracti::ig company. The court by exceptions and sub
stHutions found the accused guilty of wrongfully and unlawfully accepting 
and receiving the, described property from Toyomatsu Iida. 

A court-martia.1 may in its findings as to the specifications except 
one or more words, and where necessary substitute othe:r; words,provided 
the facts as so found constitute an offense by the accused which is 
punishable by the court and provided such action does not chanbe the nature 
or identity of any offense charged in the specification as originally drafted 
or increase the a.mount of punishment that might 'be imposed for any such of
fense. When the evidence fails to prove the offense charged but does prove 
a lesser offense necessarily incl'Ud.ed in the one charged the court-martial 
may by appropriate exceptions and substitutions find the acoused guilty 
of the lesser included offense (par 780, MCM, 19~8). It has been held in 
larceny cases that where an accused has been charged with the larceny of 
property from A and the court by exceptions and substitutions found the 
property to belong to B the variance was a change in. the nature of the of
fense and fatal to a conviction (CM 193191, Hosmer, 2 BR 77, and cases cited 
therein). 

The finding of the court in reference to Specifications 5 and 6 con
stitutes a change in the identity of the offense charged and does not con
stitute a lesser offense necessarily charged therein. The Board of Review 
is therefore of the opinion that the findings of guilty of these specifica
tions cannot be sustained. 

Specification 13 

The evidence concerning this specification shows that on 6 March 1947 
the aooused-had in his possession 1406.00 lawful money of the United States 
and that the possession of this money was in violation of Circular 3 Far 
East Comma.ni dated 10 January 1947. The violation of circulars issued by 
proper authority has lon.; been held to be a violation of Article_ of War 96 
(CM 318858, Fisher). 

Miscellaneous 

The reviewing authority approved the findings of guilty of Specification 
12 except the words "total value about $670.0011 substituting therefor the 
words "of a sub.sta.ntial -value. 11 The competent evidence established the 
valu~ of the property to be between 141200 yen and 152000 yen or a total 
value of between J941l.OO and $10,111.00. The aotion of the reviewing au-

•thority in changing the value f:rom $670.00 as found by the court to a sub
stantial value could not prejudice the rights of the accused. 
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It is noted that the charges upon which the accused was arraigned 
were sworn to on 3 June 1947 and referred for trial on 4 June 1947. 
The papers accompanying the record of trial disclose that originally 
oha.rges· were sworn to on 21 April 1947 and referred to an investigating 
offi oer on that day. These charges were drawn so that they would fall 
.,;.ithin the provisions of section 207, Title 18, u.s.c •. The investigating 
officer made his report on 30 April ·1947. The charges were thereafter 
redrawn so that they would fall within the provisions of section 203, 
Title lS, u.s.c. The charges upon which accused was tried therefore set 
forth a different legal conclusion from the ones originally preferred but 
a.ll offenses were based upon the facts already brought to light by the in
vestigation. Under the•ciroUtiSta.nces w~ believe that a new investigation 
would have been futile and that there was a substantial compliance with 
the provisions of Article of Wu 70 .(CM 319858, Correlle ). 

6. .Records of the Department of the Army show the accused to be 44-2/12 
years of age and single. . He attended high school for two yea.rs but did not 
graduate. Prior to his entry into the Army he was employed for two years 
as Superintendent of Publio Works a.t Stamford, Connecticut, li1.lld for 
13-7/12 years u seareta.ry-manager of' an automobile sales agency. From 
30 August 1920 to 31 August 1922 he served in the United States. Navy with 
the grade of Yeoman 3rd Class. On 12 May 1942 he was appointed and com- ' 
missioned a. temporary first lieutena.nt, -Air · Corps, Arm:, of the United 
Sta.tea. On 9 Ma.roh 1943 he was promoted to capta.in and on 15 February 1944 
he lf:lS promote4 to major. His efficiency reoords a.re 11Excellent11 and 
"Superior.• .· · · · 

7. 'Th~ court'wa.s lega.lly constituted and had j\lrisdiotion over the 
aooused a.nd of the offeDBes. Except a.a· noted herein no errors injuriously 
affecting the su.bstan~ial. rights of the aocused were committed dut'ing the 
trial.. In the opinion of the_ Board of Review the record of trial is legally 
insuftioient to support the findings of guilty of Specifications 5 and 6, · 
but legally sufficient to support the fin~ings of guilty of Speoifiea.tions 
1~2,3,4,7,8,9,10,12 and 13 and the sentence a.nd to warrant confirmation 
thereof. Dismissal is authorized upon oonviotion of a violation of Article 
of Wt.r 96 and confinement in a penitentiary or other Federal.correctional 

_institution is autliorlieii"u~naconviotion ~ an otf'ioer of the United 
States for an offense _denounced by section ?03, Title 18, United States 
Code. . 

. ,• 

~·~ Judg~ Advocate 

<!M,L; CYY\.~q, «,.. Jing• Advoo•t• 

~ 
/ I ,• J 
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JAGK - CU 325040 . 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. I'i''' .,: ,"tt_J\/.' 

TO: The Secretary of the Army 

l. Pursuant to Executive Order No. 9556,-dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Major Frank A. Kotches 
(0-905315), Air'Corps. 

,. 
2. Upon trial by general court-martial accused was found guilty of 

receiving compensation on twelve different occasions for services rendered 
or to be rendered to Japanese contracting companies doing business with 
the occupation forces in matters in which the United States is interested 
(Specs 1-12). He was also found guilty of possession of United States 
money in excess of that allowed by theater directives (Spec 13). All 
specifications were found to be in violation of Article of War 96. No 
evidence of previous convictions was introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor, at such place as the reviewing 
authority might direct for three years. The renewing authority dis
approved the finding of guilty of Specification 11 and approved the 
finding of guilty of Specification 12 except the words "total value 
$670.0011 subst1_tuting therefor the words "of a substantial value" approved 
the sentence, designated the United States Penitentiary, McNeil IslE.Dd, 

, Waehington, as the place of confinement- and forwarded the record of 
trial for action under Article of War 48. 

3. A summary of the evidence ma,- be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the 
record of trial is legally insufficient to support the findings of guilty 
as to Specifications 5 and 6 but legally sufficient to support the find
ing of guilty of all other specificationa as approved by the reviewing 
authority and the sentence and ~ warrant confirmation thereof. 

From l March 1946 to 6 llarch 1947 the accused was on duty in Japan 
with the military govemment. During most ot this time he was a procure
ment officer. He submitted procurement demands to the Japanese govern
ment tor services to be rendered to the occupying forces. He also 
followed up these demands, issued receipts and releases relative to 
supplies received or work performed by the Japanese contractors. During 
this time on the dates alleged in the specifications numerous Japanese 
contracting companies delivered to the accused money and/or jewelry for 
past favors and tor favors to be performed relative to the contracts 
made with them by the Japanese government on behalf of the occupying 
forces. The accused received jewelry valued in excess of $3683.00 and 
Japanese yen amounting to $5999.00. 
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Specifications 5 and 6 require disapproval because the court found 
that the person giving the items of property described in these specifi
cations was a different person than the one alleged in the original 
specifications. There was therefore a finding of guilty as to each 
specification of an offense not originally charged and not a lesser 
offense necessarily included in the original charge. 

4. Accused is 44-2/12 years of age and single. Prior to his entry 
into the service he was Superintendent of Public Works at Stamford, 
Connecticut for two years, and secretary-manager of an automobile sales 
agency for 1.3-7/12 years. He served two years in the United states Navy 
as a yoeman 3rd class. His Navy service began on 30 August 1920. On 12 
May 1942 he was appointed. and commissioned a first lieutenant, AUS. He 
was promoted to captain on 9 March 1943 and to major on 15 February 1944. 
His efficiency reports are 11Excellent" and 11Superior. 11 

5. Consideration has been given to a letter from Walter B. Scott, 
Fort Worth, Texas, addressed. to Honorable Robert P. Patterson, Secretary 
of the Army, and a letter from Miss Emma M:. Wecke, Darien, Connecticut, 
addressed to Senator Brien .McMahon and forwarded by him to The Adjutant 
General. On 14 October 1947 Mr. Thomas J. Ryle and Sidney c. Ferell, 
attorneys of Stamford, Connecticut, appeared before the Board of Review 
and argued the case on behalf of the accused. · 

6. I recommend that the findings of guilty of Specifications 5 and 
6 be disapproved., that the sentence as approved by the reviewing authority 
be confirmed and carried into execution., and that a United States Dis
ciplinary Barracks be designated as the place of confinement. 

7. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should it meet with your approval. 

CM 325.,040 

,,. -

OMAS H. GRm • 

7 . \ 
~ 

2 Incls 
1. Record of. trial Major General
2. Form of action The Judge Advocate General 

-
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WAR DEP.ARTYENT 
In the 0.f'fice ot The Judge Advocate General 

Washington 25, D.C. 

JA.GQ - CM 325046 · SEP :18· 1947. 

UNITEDSTATES ) 7l'H INFANTRY DtVISION 
) 

v•. ) Trial tr.r.. o.c••. , com8ned. at ....•. 
Seoul, Korea, 15 July 1947. 

Priva.te first Class WitIJAY ~ Dishonorable discharge and 
C. WELLER (R.A. 18259517), ) confinement for ten (10) years. 
Company "F", 32d Infantry-. ) lli.sciplioary Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, SCHENKEN and KANE, Judge Advocates 

1. The Board ot Review baa examined the record o.f' trial' in the . 
case o.f' the soldier named above and submits this, its holding, to 

·The Judge Advocate Gener~. . · .. 

· 2. • The accused was tried upon the following Charge and Speciti
cationa 

• •C~E: Violation o.f' the 92nd Article o.f' War•. 
. . .. 

·Speoif1cation: Iii that Private· First· Class William c. 
Weller, Compan;y •r, 32nd Intantey, did, at -
Yonan,· Korea, on or_ about S June 1947, aid and 
abet Private William D. Barnes 1n the unlawful. 
k1JJ1ng ot one St,rgeant Clarence 1. Urbanski, a 
~ being. . . 

' The accused plead~d not guilty to and was found guilty- ot the Charge· · · 
and Specilication. No ·evidence ot previous convictions was intro!- · . 
duced. He was sentenced to be dishonorably: discharged the ser.vice~ . · · .·. 
to .f'orteit all pay and allowan,~s due or. to become due, and to be . · 
contl.ned at hard labor .tor, lite. The reviewing authoriv approved·. ;_· 
the finding of guilty of the Speci.t.l.cation and so lllllch ot the Charge .. · s 
as involves a finding ot guilcy ot a violation ot.J.rticla ot. War 93J) -
approved o~ so tauch ot the· sentence as provides tor. dishonorable . . 

:discharge, forteitu:re of all pq and all.011&11ces ~· or to beccme due . · 
. J .: ... 
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and confinement at hard labor tor a period ot ten years, and forwarded 
the record of trial tor action under Article of War 50¼. 

. . . ' 

.3. The Speciti~ation in this case alleges that accused "did* * * 
aid and abet * * * in the unlawf'ttl 'ldU1D8·* * *" o:t Sergeant Ur~sld. 
The court imposed a sentence including lite imprisonment and the reYi.ew
ing authority reduced the confinement to ten years llhich is the max:! DIJJffl 

confinement authorized !or voluntary manslaughter. The question to be 
considered is whether the Spec;itication ·supports a sentence :tor vol~tary 
manslaughter. · · 

. . 
Manslaughter is de:tined in par. _149!, lLCM, as :toll01f8: • 

"Yanslaughter is unlaw!ul homicide without m.alice· aforethought 
and is either voluntary or involuntary. 

. . 
"Voluntary manslaughter is where the act causing· the death· is 

committ-ed in the heat of sudden passion caus_ed by provocation•. 

•Involuntary manslaughter is homicide unintentionally caused in 
the comission ot an unlawful act not amounting to a teloey, nor · · 
llkel.T to endanger lite, or by culpable negligence in performing a 
lawful act, or in performing an act required by law. (Clark)" : _ 

The difference in the two types ot manslaughter is emphasized in .· 
the Table ot Yaxi.mwn Punishments, Par 104g,, l4CY1 which proYi.des tor co~ 
finement tor ten years tor voluntary manslaughter and three years tor . · 
involuntary manslaughte~~ · Appendix 4, Mell, sets forth only- a single · 
Specification tor manslaughter {Form 88, p. 249) which reads as folloni .. . , " 

11In that * * '* did at * * * on or about * * *., 1dlltullf, · , -
feloniously- and unlawtully- kill ***,·by-*** him (in} (on) 
the*** with a***•" 

It is obvious that this form includes all o:t the elements ot volun- · ·. 
. 'I 

/- tar7 ma.nslaughter and further, that· the word "willrull;y". should ·be emitted 
_f'ro.m an involuntary manslaughter charge. . Several Board of Review cues · 
have held that this word should be ·excepted by a court on finding an· · . 
accused guilty- of involuntary manslaughter onl.7 (Cll 202.359 Turner 6 m 87;· -
PlL 217590 ~ 11 m 27.5). · · -

.. ', ~ 

. On the other hand the Board ot Review has -tound oni,- one cu~~in
volving the requisite 110rd.ing in a Specification charging voluntary man
slaughter. In,. that case, CL{ 4993 Key 14 m Ero 33, the Specification 
charged the accused nth "ldll!ully-, feloniously- -.and unlawfull1" Jd lJ1ng -. · 
a certain person. The cd~ 'in its findings eliminated t,he word "willtull$' 
The Board held that the omisaion o:t the word •ldll.tull.y." did not -attect 
the substantial rights ot the accused ·and upheld a eentence imposed tor 
voluntary manslaughter. ' · 

,· 
, . ' 
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Par. 872,, Manual tor. Courts-1'.a.rtial,. 1928., provides in pertinent 
part: · 

11No finding or sentence need be disapproved solely because a 
specification is defective if the facts alleged therein and 
reasonably implied therefrom constitute an offense, unless it 
appears from. the record that the accused was in fact misled by 
such defect, or that his substantial'rights were in fact other
wise injuriously affected thereby." 

In the instant case however we do not have a "defective" specifi
cation. The specification as drawn charges the accused with the offense 
of involuntary manslaughter. While the evidence rr.ay have been suf
ficient to prove a homicide of a greater degree the above quoted portion 
of the Manual for Courts-Martial does not permit a finding of a greater 
offense when only the lesser offense is adequately charged. · 

In view of the sharp disparity in the period of confinement which 
may be im.pcsed for the two offenses, voluntary and involuntary man
slaughter, the accused is entitled as a .matter of right to know prior 

• to trial the degree of the unlawful killing with which he is charged. 
This can only be accomplished by alleging words of wilfulness or intention 
when voluntary manslaughter is charged and omitting such words when in
voluntary manslaughter is charged. To follov1 the doctrine that such 
words are not necessary, and allow the evidence to determine the degree 
of the offense, would deprive an accused of the opport'unity to prepare 

Iadequately and intelligently his defense. i 
i 

The· Board of Review holds therefore, that the words 11wiJJfull II or · '\ 
"intentional" are an integral and necessary part of a specificc3:tie>n or 
finding of volW1tary manslaughter. A specification alleging an. 11unlaw- \ 
ful killing" and failing to allege words of willfulness, or intention 
to kill, constitutes a specification alleging involuntary manslaughter·\ 
only. Such is the situation in the instant case. For the reasons 1 

stated, that portion of the Key case;'supra, which holds that the word 
"willtully" need not be used in a specilication alleging voluntary man
slaughter is overruled and should no longer be followed. · 

' . 
4. The Board of Review holds that the record of trial is legally 

sufficient to support·on1y so much of the sentence as provides for dis
honorable discharge, forfeiture of all pay and allowances due or tQ 
become due and confinement at hard labor for thr years. 

,, 
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JAG(.J. - CM 325046 1st Ind .OCT 8 1941 
JAGO, ·Dept. of the "fIDY, Washington 25, D. C. 
TO: Commanding General., 7th Infantry Division, APO 7, c/o Postmaster, 

San Francisco, California. 

1. In the case of Private First Class William. c. Yieller (RA 18259517)., 
Company "F", 32d Infantry., attention is invited to the foregoing holding 
by the Board of Review in which I concur. It is recommended that only so 

· much ot the sentence be approved as provides for di~honorable discharge., 
forfeitures of all pay and allowances due or to become due., and confine
mmt at hard labor for_ three years. Upon taking such action you will have 
authority to order the execution of tqe sentence. · 

· 2, When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of' the published order to the record in this case, 
please place the.file number of the record in'brackets- at the end of 
the published order., as follows: 

(CM 325046) 

. 1 Incl THOMAS H. GREEN 
Record of trial l~jor General 

. The Judge Advocate Generl!-1 
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(67)DEPARTMENr OF THE ARMY 
In the Of'fi·c• of The Judge Ad.To.cat. General 

Washington 25, D. c. 

JAGK ~ CM 32 5056 
5 JAN 1948 

. ' 
UNITED STA.TES ) PHILIPPINES-RYUKYUS COMMA.ND 

) 
Te ) Trial by G~C.M., connned at Headquarters

) PHIIIl.YCOM, APO 707, ·25 June 1947. Dis
Priva.te A.L]REDO BALUCANA.G ) honorable diaoharg• (suspended) and 
(10309499). •c• Comp~, 57th) confinement for six montha. Stockade. 
Inta.ntry ~•gimont, Philippine ) 
Scout. · -) 

OPINION of thl •BOA.RD OF REVIEII' 
SILVERS, :MoAFEE •and ACKRO'ID, Judge Ad.vooa.tea 

.------------------·-----------
l • 

I 

1. The record of trial_ in tM oase _of the a.bove-rwued soldier, ·ha.viDg 
been examined in ~ 0:t'fio• of The Judge Advocate General and there found 
to be legally insufficient to support the findings of guilty' and tlw sen
tence has now been examined by tlw Board of. Review al'lli the Board ~ubmits 

,,, th:!s, ,its opinion, to The Judge ,Advocate General •. , 

2. · Accused w~s tried upon the follaw1.ug charge and specifioationsa 

CID.RGEr Violation of the 84th Article of War.
'. ., 

Speoification'la I~ that Private Alfredo Balucanag, Company
"c• 57th Intantry.R•giment (Philippine Scouts), APO 1009, 
on,or about 21 Ma.rah 1947. unlawi'ullJ sell to unknown persona 
one. (l) wheel assemblies, motor v.hiol• 2½ ton 6x6, of & , 

value of a.bout $42.33 ea.oh, am i;,&&oh consisting of on• (l) 
tire, 7.50 x 20, on• inner tube, 7.50 x 20, and ~o '(2) rims, 
of a total valu• of a.bout $42.33, isauod for use in the mil
itary service of the United States•. 

SReoifioation 2 a (FitldiDg of, n~t guilty). 

He plu.ded not guilty to the charge am its speoif:foations. He 1ras fo\Uld 
guilty of Speoifioation 1., ·not guilty or Speoifioation 2,- and ·guilty of 
the charge. ·· No evidence of SXJ.y -previous· co_nviction wu introduced. Ir.· 
was sentenoed to be dishonorably discharged the service, to _forfeit all 
pt.y and allowances due or. to become due and to b• oonfimd at- hard labor· 
at such place as the reviewing authority might direot for six montp.s. , .' 
The reviewing authority approved the sentence ani ordered it executed, sus
pended the execution- of the dishonorable discharge until th• soldier•• re
lease from oonfinem.nt, and designated th• General Priaoners' Branch_.-

http:oonfinem.nt
http:follaw1.ug
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PHILRYCOM Stockade, Provost Marsha.l's Section, A.PO 707, or elsewhere as 
the Secretary of Wa.r might direct, as the place of confinement. The re-
sult of trial was published in General Court-Martial Orders No. 186, 
Headquarters, Philippines-Icy,lk:yus Com!ila.Ild, APO 707, 7 August 1947. 

3. Evidence 

On or a.bout 21 March 1947, the official in charge of the vehicle 
pool at Camp Bata.ngas noticed that some 2-1/2 ton 6x6 wheel assemblies 
were missing from the pool (R 7,9). Aocua-ed, a.fter having been inter:o
gated by criminal investigation agents during the course of an investiga
tion into •thefts• of wheel assemblies from the pool, signed a. written 
pre-trial statement in which he admitted thata 

"••• on 21 Ma.rch 1947, !was a.slligned a.s,roving patrol with 
Sgt. Hernandez and Pvt. Narciso. At a.bout 2100 hours on this 
night, Sgt. Hernandez took the rifle from me while I picked up, 
a 6x6 tir-e from the pile on Post :/12, 'A' pool and rolled it to
wards the fence. Sgt. Hernandez then was follCM'ing me. When 
Iha.drolled the tire to the fence, Sgt. Hernandez disposed 
of it to civiliana whom I can not identify. Out of this aa.le, 
Sgt. Hernandez gave me P30.00, the selling price of the tire. 
I gave half of this a.mount (Pl5.00) to Narciso as his share." 
(Pros Ex 1) 

According to the criminal investigation a.gents, a.ocused had been warned 
of his right not to incriminate himself at the beginning of the interroga
tion and no threats or promises were made to him. He had signed the 
statement voluntarily after he had read it and had indicated that he 
understood its contents. According to accused, who testified in his own 
behalf, the statement had been folded in such a. manner at the time he 
signed it that only the part where he was to· place his signature was 
visible. He had not read the statement nor ha.d anyone ,read it to him 
and he signed it only because he ha.d been told that i.f he signed it he 
could go back to his company. He did not see any tires or wheel& "being 
moved" while he was on guard at the vehicle pool on the ni1;ht of 21 

. March. The written statement was received in evidence as Prosecution 
_Exhibit 1 (R 9-12, 17-23, 35-38; Pros Ex 1). ' 

Private Narciso had also been interrogated by criminal investigation 
agents and.if~fuelr testimony is to be believed, had voluntarily signed 
a. pre-trial statement referred to during the trial as "Prosecutioµ Exhibit 
3. for identification.• One of the agents ta.king part in this interroga
tion testified, without objection being interposed by the defense, that 
Private Narciso ha.d "implicated Pvt Ba.luca.nag just as it has been stated 
in the statement by P:vt Balucana.g himself." According to another agent, 
accused ha.d been present during the interrogation of Private N~r¢iso. 
irothin& appears in the record of trial to indicate that accused, 
at the time Private Narciso 11 implicated11 him, did anything other 

2 



than remain silent. Private Naroiso ha.d made the statements in question 
on 26 Ma.roh 1947 and accused's written pre-tri&l. statement; is dated 28 
Ma.roh. Private Narciso testified. as a witness for the proseoution, 
that he had not signed Prosecution Exhibit 3 for identffioation and that 
ho had never seen that document before. He replied in the negative to 
the following question propounded to him by the trial judge advooatea 

"On 2e March 1947, did you make the following ata.tementi 
'At a.bout 1900 hours I saw Sgt Hernandez took the rifle of Baluoa.nag. 
Then I noticed Baluc'a.llag rolling one tire near t:tw 'A.• Pool fenoe 
slipped it through it and 11old it to some oivilia.na. I could not 

·identify. '.!hen Sgt Rerna.ndez reoeived the money from these civi
liam the cost of the tires which he llld Ba.luoanag sold. I know .. 
that the tires· cost ,Z0.00 beoa.\31e Sgt Hernandez al:ld Pfo B&luca.na.g 
told. Out of thil ,zo.oo~ Sgt Hernandez ga.n Pfc B&lucanag ,io.oo, 
a.nd in '\;urn-Baluoana.g gave me 15.00, u my aha.re am part in th• 
dea.l 'l' Did you make that llta.tementt• {R 26) 

Private Narciso further testified that he had been on roving patrol a.t •A• 
Pool on the night of 21 March 1947, but he did not "notio•" the •al• of 
tirea inllhioh Sergeant Hernandez and aoouaed allegedly pa.r~ioipated nor 
did he receive fiw pesos that night. 

Although it does not appear that Prosecution Exhibit S tor Identifica
tion wa.a ever form&lly offered or received in evidence as an exhibit, this 
document wa.s inserted in the record of trial proper as Prosecution Exhibit 
3. It contains the statement to which the trial jud.ge a.dvoca.te referred 
in the question quoted above and the further assertion that the unlalrf'ul 
sale of the tire therein related took place on 21 ?Mroh 1947 while Private 

-Narciso and accused were on roving patrol at the vehicle pool {R 16,16,18, 
19,24-27; Pros Exs 1,3). 

4. Diaousaion 

In the'reoent oa.s• of CM 325377, 'sipalay, and again in CM 325378, Catubig, 
both companion. oases to the one at ba.r. the Boa.rd of Rnin had occasion to 
point out tha.t a showing, a.limn• the pre-trial, statem•nt of aooused therein. 
of the mere circumstance that 2-1/2 ton. 6x6. whHl assemblies_ ••re missing 

. from the Ca.mp Bata.nga.s vehicle pool on, or about the da.t• of the alleged 
unlawful sale by suoh a.oouaed of wheel. assemblies of a· aimila.r type e.nd 
kind was not a suffioient oorroboration of his extra.judicial confession of 
guilt of suhh alleged offense. It was held, in ea.oh case,, that, in order 
to support a conviction of an offense for which an accused has been brought 
to trial and.to whioh he has confessed, there must be addu a,d, by ws:y of 
corroboration of the (J)nfession, substantial evidence of the oorpua delicti, 
that is. it must appear by oompetent proof a.liund• the confession that the 
particular offense in qu.stion had probu.bly been 0ornmi1?ted. In the 
Sipalay case, it wa.1 aaida 

'· 
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"••• Aliunde'.a.oous•d's oonfusion, not an iota. of evidenoe, , 
direct or oiroUlllStantial, appears in the reoord of trial. touoh
ing upon any. oiroumstano• oonneoted with the disappearance of' 
the wheel a.saemblies relating to their eventual disposition. 
Whether they were retained by ti. taker for his own use, ginn 
ura.1 in consideration of put fa.Tors, . destroyed or sold remaina · 

-in the realm of' merest conjeoture e.ni suspicion. True, ha.ving · 
in mind ciTilia.n shortage• of a.utomoti ve a.pplia.noes in the 
.Philippine Islands, it may be aa.id that th,r• is a ~oasibility 
that the missing wheel assemblies were sold on the bla.ck :market.• 
But this is guesq work, for there are other and equal possibilitiea 
a.a to what n1q ha.Te b..n do~ with this property. Diarega.rdiDg . 
th• oontesaion," the record of trial doea not contain evideno• 
sufficient to·. enabh the oourt reasonably to determine that the 
wheel asumb-1.iu were' probably aold rather than retained by the 
taker; given· oay or otherwise dealt with. '.No proof a.liw::id• ' ' . 
a.ooused'a oo1l,fession appears ·herein wbioh would direot the mind• 
ot th• triers of taot t01rards a reasonable choice between the 
~ and va.r_ious poasible forms of disposition to which the · 
missing proper-ti TJJAY have bHn aubj.oted. It 1a thua impoasible, 
by wq of ellmination or other rational prooesa, to raise a1:r,1 
one of thea• contlioting pouibilitiu to the lenl of a prob
ability (Troutman·T. Mutual Life -Im. Co., 125 F (2d) 769, 713), ,.... 

Consequently, if th• conviction in the instant case ia to be austai?llld, 
we must. look for :a 'greater degrH of oorrcbo:ra.tion of the cQnf'euion ot 
this aoouaed than.i• "tforded by the showing_ that aome 2-lfi ton, 6x8, 
whHl aaumblies wen mining trom the. nhiol~ pool on or aboub. 21 Maro}'l
1947. . . 

. r 

Having arr:t.... d at th11 point in our di1cuadon, the query 18 at ono• 
pruented a, to whether the 1tate:iunt ot Private llarciao to the o·r1m1na1· 
inveitigation agent, a.a related by.the agent ·on the witne11 atand, illl.pli• 
ca.ting a.couaed ~-juat u it ha.a bHn atated in the 1tatement·by' Pvt · 
Balucanag himu1t• am the written pre-trial ata.te:m.nt of. Private lia.roiao 
to the.same eft•ct,appearing in the record u Prosecution Exhibit 3, ma:r 
be oonaidend ~ aubata.;i.ti ve evid•no• eate.blbhing ti» probe.bility that. 
an unlurtul ·1alt of a 2-1/2 ton, 6x6, tire had in ta.ot taken place on th• 
night ot 21 Maroh and thua auff'iciently corroborating aoouaed'• ooafesdon. 
We •hall not linger to coJ1111111Jit upon the anoilla:ey qu.ation a.a to whether 
Proaeoution Exhibit 3 1ru enr properly introduced or received in evid•no•, 
nor shall we here.: ut forth the· rules governing the admiaaibility ot and 
de:iving 1ub1tantive •fteot to nidenoe whioh 1a offered merely bf wa.7 of 
impeaohment of a Witne11, it, imeed,,tbe extrajudioial 1tatement1 of.• 
PriTate Naroiao were emplo79d 'solely to :impeach hi, tHtimoey on the wit• 
nesa stand (see CM 323083, ~)•. ·· · · · 
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According to the pre-trial statement·s ot Private Narciso, he was an 
aider and abettor to an unlawful sale by accused of a tire on the night 
of' 21 March. It is a. general rule of' law that the extra.judicia.l admis
·sions and confessions of a purported acoomplio•, ma.de after the termina-- • 
tion of th• common act or design and not in furtherano• thereof and not 
uttered in tlw preunoe of accused under circumstances wherein a failure 
to make a prompt denial migh~ be construed an admission on hil pa.rt, are 
inadmissible •against• accused and this is so whether or not t~ accomplice 
is himself in,court u an accused person· (par 114c, MCM l928J CM 275792, 
~, 48 BR 151,153J CM 287995, Nichols, 29 BR {1?0) 67,71). This rule 
is based on the theory that such admissions of the accomplice a.re not a.d
miuions of accused and thus may not be used to establish tha-b accused 

· was a participant in the offense conoerning which his alleged cohort has • 
_mad• incriminatory statements. Although the statements ot Private Nar.oiso 
which were so d9.llllling to accuNd were apparently ma.de in accused's presence 
during the oourse of an investigation by criminal investigation ~gent• 
into the activities of both men, accused, being obviously in.oustody at 
the timl, had_ the right to remain silent and his failure to repudiate such 
statements could not, under these circlll!lSte.nces, be considered a tacit a.d
mission by him of the ~ruth thereof' (CM ~70871, Shirley; 46 BR 361,355). 

. . . . . . . . 
Having in mind, however, that the corpus delicti does not include 

the agency of accused. as the criminal and that suoh agency need not be 
evidenced independently of his confession (Forte v. United States, 94 F 
(2d) 236), the question remaim whether an extrajudiclal statement of a. 
purported accomplice, not ma.de ,under such oircumsta.noes that it would . 
a.mount to an admission by accused himself, may nevertheless be employed, 
wholly apart from_.:thos •·portions thereof tending to implicate aooused, to 
establish the corpus delicti or the probability of its occurrence •. There 

-is a considerable body of authority indicating that it may be so employed. 
It has, for example, been widely held that in a prosecution for aiding and 
abetting another in the commission of a crime or in a. prosecution for com
mi~tilig the crime itself where aiders and abettors are held responsible as 
principals, aey evidence may be e.dduoed agaimt the abetto~ whioh would. be 
admissible upon the trial of the principal to establish the guilt of the 

· latter, inoluding the conviction of the principal and his extra.judicial 
confessions and admissions even-though :nade after the termination of" the 
joint enterprise and when the abettor wa.s not present, or, if present, was 
under no duty to utter a denial (Sta(i v. · !Qda, 129 Wash 298, 225 P 55.; 

. Watkins v. State, 199 Ga 81, 33 S E d) 3W,--330; State v. Bowers, 108 
Kans 161,194"P'650; Commo:r:wealth ·v. Dennery, 259 Pa2237 102 A 874; Wigmore 
on Evidence (3rd F.d) s. 1079 (o); 22 CJ SP• 1331, 1333). It has also 
been held that tlw guilt of the thief may be likewise established in a. 
prosecution for receiving stolen property (53 CJ P• 530 and oases there 
cited; oont.ra, Kirby v. United States, 174 US 47,55). We, however, 
find ourselves unable to follow this line of decision insofar as it· 
sanctions the reception in evidence, with respect to the particular accused 
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whose guilt m- innocence is in issue and for the purpose of proving the 
commission of the offense charged, of the out of oourt statements, not 
attributable to accused, of another or $Uch other's oonviotion. We 
have adopted this view because ·or our belief that the a.dmission of such 
evidence as substantive proof against a.n acc:used, even though the third 
person from whom it ema.na.tes is a. purported a.ocomplio• ani whether or 
not he is brought to trial with a.ooused, constitutes an um,a.rre.nted deni&l 
of the right of oonf'ronta.tion (Kirby v. Unit:ed States, supraJ ~ v. 
Hester, 137 S C 145,134 S E 885~ Const.· :Amend. 6; par. 111,113,119!• 
MCM. 1928). ' 

. . . 
.. . 

Tlw right; of conf'ronta.tion is an tl.llcient right, a rule ot evidence 
which existed in Anglo-Saxon juriaprudenoe-before the adoption of the 
Sixth AI!iendment to the ·constitution. As embodied in that Ame.ndlllent~ and 
in the comtitutions of the va.rious states, it is not to b• ta.ken u an. 
a.bso.lute prohi'biti"on agaim t any evidence ~hi ch does not oome trom the . 
mouth·or.a living witnesa on .the stand and undtr oath, but is subject to 
the general exceptions to t_Ae hearsay rule which nre reoogni;ed before 
a.ncl at the-.time of ita en11hrinement in oonatitutio:na.l proTisiona in thi•. · 
country ani which have since come into being due to va.rio.us statutory ex
tensions of these exceptions (Sa.126:er v. United States, 272 US 542, 648J 
Comm.omre&lth v. Gallo, 275 Ma.as 3 O, 176 NE 718, ·722J United Sta.tea v. 

, Leathers, 135 F 12d°r507 - 28 US C 695 held a constitutional statutory 
extension of common law shop book rule). A perusal of the English ca.sea 
cited in Kirby v. United States, supra, will indioa.te that the type evi• 
de,noe here w:.ider discussion was not and 1a not one of these exceptions.. . 

. I . . 
It has bHn rather loosely add th&t the sol• reason tor surrounding 

an a.ceased with the protection or the: right or confrontation is to insure_ 
to him the opportunity to crou-examine the witnesses against him, from 
which it might be argued tha.t the pre-trial statement• or Private Narciso 
••r• properly admitted in mdeno• h•rein tor the reason that Print• 
Narciao too:k; the witneas sta.nd and thu, beoa.me aubject to orou.:examina.• 
tion. · Nothing could better illustrate the talla.oy of suoh a contention 
than tlw very ennta which ~;transpired during the trial of this case, for 

. Private Naroiso categorically denied,' trom the witneae stand, tha.t he had 
ewr ma.de. the extra.judioi&l statement&· in queation. Certainly, it would 
be most unjua'ti to. allow theH repudiated statements to stand aa evicl.enoe 

• subjeot ,to being accepted by the ootirt u proof ot tlie oorpWI d.elioti 
should the oourt disbelien Prin.t• Na.rcilo' s teatimol'.1¥ in denial. We 
might here add ~hat muoh._._the ·aame situation would have ~xisted bad. Prin.te 
Naroiao, while on the ~t8-Ha •tttff.m.: tted Jll&ldng the atatement1 in quu• · 

'tion but had. denie4/ihe iru~~tlir•ol'"" :tllh Te United Sta.tH, 138 F (2d) 
612,616). It toll~, th~ th• right ot oo routation, subjeot to th• ex• · 
ceptiom to which we ha.n referred aboTe, muat be af"forded to accuud at 
the time the incriminatory atatements a.re made· in open court. It 1• not 
sufficient that. aooused have the opportunity to crosa-examine the witnesl 
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conoeriling da.ina.ging a.ssertiol:l3, received a.a substantive evidenoe, which 
such witness may have ma.de out of court or, again having in mind certain 
exceptions not here material, that there was an opportunity for cross
examination out of court a.t the time such assertion. were ma.de (United 
States v. Douglas, 155 F (2d) 894 - affidavits of a.ocusers, attached to 
information, held improperly submitted to jury even though one of these 
a.6cusers was oall.e d a.s a witness). Al though the right of confrontation · 
may be waived or, more properly speaking, forfeitad by an act, of accused, 
suoh as where after arraignment ani duri?lg the trial he escapes or,· the 
case not bei?lg a ca.pital one, otherwise voluntarily absents himself while 
being aware in either instanoe that his trial is about to continue (par·. 
10, 55, MCM 1928J CM'209900, Benjamin, 9 BR 149J ~ v. United States,· 
223 U.8.·442, 455), nevertheless,hearsq evidence of the type here Utld.er 
consideration does not, in military practice, ga.in substantive effect · 
merely because aooused has failed to objeot to its reception (par 113a, 
1260, MCM, 1928J CM 325457, McKinster; see for contrary ciTI:l rule, · -
Spiller v. -Atchison Ry. Co., 253 U.S. 117,130; United States·v. Homestake 
Mining Company, 117 F. 481, 489). 

However, oasti:og a.side for ·the moment all consideration of the right 
of confrontation a.rd assuming, without deciding, that the court, having 
in mind the tan that accused's confession was dated 28 :Ml.rch, may have. 
been warranted in assuming tha.t accused acquiesced in the incrimina.tory 
atatements made in his presence by Private Narciso on 26 March, thus 
lliaking these statements adndssible against him on familiar principles, 
we are of the opinion that accused's, oonviotion herein should -still be 
set aside. As we have seen, if' the statements of Private Narciso are ad
missible as substa.J:Itive evidence against a.ooused a.tall, they gain such · 
evidentiary status only because of a showing that accused had, tacitly 
or· otherwise, adopted them as his own so that they would thus b~come ac
cused's.own verbal admissions •. An a.ooused cannot be legally convioted · · 
upon his _uncorroborated extra.judicial ailmissiona where such admission.is 
merely 'Verbal in nature and is made after the ·crime, ury more th-..n he oan ·. 
upon his unoorrobora.ted confession made ·out or oour't (CM 301983, ~, 
19 BR {ETO) 105,126) ani it is olea.r that an a.ooused's. confession or ad
mission is not sufficiently oorroborited by other confessions or, admis
sions nade by him (CM 319501, Gilbert). In short, we ra1i to fitd in the 
instant record of trial competent and substantial ·evidence, existing in
dependently and a.part trom. a.ocuaed' s confession and from his admissions,. 
if it be·asaumed he :ma.de suoh, tending to establish ~hat tbs otf'eJ'.!8e a.1-· .. 
leged had probably been committed. . · · · · · · . 

5•. For the foregoing reasons, t.ru,_'Board of Renn.is of the opinion 
that the record of' trial is legally ,insufficient to .aupport _the filldinga 
ot guilty anl the sentence.· 

Judge_Uvooate 

_:;::;.:;..i=::::::1~~-'-.f..:,;.;,.:.~~~111c1:;..___., Judg~' .A.ciTooate 

_.i::::r,;~~t!::Ji:::!::::...~,:e:~~~:z:Jt.d.!L-·': Judge AdTOoate 
.', ' 7 
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JAGK - CM·325056 1st Ind 

JAGO., Dept. of the ArmY, Washi~gton 25., D. ·C •. J.~¥; ! Offf:1 
TO: The Secretary of the Army 

1. Herewith transmitted for your action und~r Article of War 5o¼., 
as amended by the act of 20.August 1947 (50 Stat. 724; 10 USC 1522} and 
the act of l August 1942 (56.Stat. 732)., is the record of trial in the 
case of Private Alfredo Balucanag (10309499)., •c• Company., 57th Infantry 
Regiment., Philippine Scouts. · · 

. 2. I concur in the opinion of the Board of Review that . the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence and., for the reasons stated therein., recommend that the · · 
findings of guilty and the sentence be vacated., and that all rights., 
privileges and property of which accused has been deprived by virtue 
of the findings and sentence s~vacated be restored. 

J. Inclosed is a form of action designed.to carry.into effect 
.. this recommendation should such action meet ld.th your approval. 

2 Incls THOMAS H. GREEN 
l - Record of trial Major General 
2·,.. Fonn o! action The Judge Advocate General 

( ----------------~---------------OCM0 46, (D~) 9 ?eb 1948). . 
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, DEPARTMENT OF THE ARMY (75)IN 'rO..C.: OFFICE OF THE JUDGE ADVOCATE GENmAL 
WASHINGI'ON 25, D. C. 

JAGH - CM 325075 lO October 1947 

UNITED ST·ATEs·· EIGHTH ArulI~ 
v. ) Trial by G.C.M., ·convened at 

APO 343, l2 June 1947. Dis
Private I.DUIS W. ROCKWELL ~ honorable discharge and con
(RA 46001043), Attached Un ) finement f'or llf'e. Penitentiary.
assigned to Headquarters and ) 
Headquarters Detachment, 14th .) 
Replacement Battalion, 4th 
Replacement Depot. ~ 

REVm1 by the OOARD OF REVIEvr 
~Tl'~EIN, GRAY and LYNCH, Judge Advocatea 

1. The Board of' Review has examined the l"ecord of' trial in the 
case of the soldier named above. 

2. The accused· was tried upon the i'ollow.ing Charges and Specifications: 

CHARGE I: Violation ot the 92nd Article of' War. 

Specification: In that Private Louis w. Rockwell, attached un
assigned Headquarters and Headquarters Detachment, 14th 
Replacement Battalion, Fourth Replacement Depot, APO 703, 
did., at or in the vicinity of Noda., Chiba Prefecture., Honshu., 
Japan on or about 17 February 1947, 'With malice aforethought., 
willfull.,y., deliberately, feloniously, unlawfully, and with 
premeditation kill one Yoshie Watanabe, a human being by 
shooting her with a pistol. . · 

CHARGE II: Violation of' the 93rd Article or War. 

Specii'ication: In that Private Louis W. Rockwell, attached un
assigned Headquarters and Headquarters Detachment, 14th 
Replacement Battalion, Fourth Replacement Depot., AFO 703, 
did, at Troop "B", 8th Cavalry Regiment., 'APO 201, Tokyo., 
Japan, on or about 16 February 1947, unlawi'ully enter the 
supply room or Troop "B11 , 8th Cavalry Regiment., APO 201., with 
intent to camnit a criminal o!rense., to wit, Larceny- therein. 

CHARGE m: Violation o! the 94th Article o! War.· 

Specification: In that Private Louis W. Rockwell., attached un
assigned Headquarters and Headquarters Detachment, 14th 
Replacement Battalion, Fourth Replacement Depot, APO 703, 



\, 

did, at Troop 11B11 , 8th Cavalry Regiment, AFO 201, Tokyo, 
Japan, on or about 16 February 1947, feloniously take, steal 
and carry away one pistol, or the value of about $40.00 
property of the United States furnished and intended for the 
military service thereof. 

He pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due, and to be coni'ined at 
hard labor for the term of his natural ille. The reviewing authority 
approved the sentence, designated the United States Penitentiar)", · 
McNeil Island, Washington, or elsewhere as the Secretary or the Army 
may direct, as the place of con.f'inement, and forwarded the record of 
trial for action under Article of War 56¼. 

3. The Board of Review adopts the statement of the evidence and 
the law contained in the review or the Eighth Army Judge Advocate, 
dated 19 July 1947. 

4. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Boa.rd of 
Review is of the opinion that the record of trial is legally suf!icient 
to suppcrt, the findings of guilty and the sentence. A sentence to 
death or imprisonment for life is man~ory upcn a conviction of a 
violation of Article of War 92. Con.f'inement in a penitentiary- is 
authorized by- Article of War 42 for the offense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary con
finement by Section 273 and 275, Criminal Code of the United States ' 
(18 u.s.c. 452, 454}. \'ihere part, of' the whole sentence is punishable 
by con.f'inement in a penitentiary, the whole sentence may be served 
therein (AW 42}. 

, Judge Advocate 
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DEPARmNT OF TH!i: ARMY (77)
In the Of~ice ot !be Judie Adncde General 

Yasb.in&'\on, D.a. 

JAOK - CK 325090 21 oc·i 1947 
UIITID STATIS ) IIGBTH Ama 

Ye ~ Trial by a.c.v., convened a\ 
) APO 343, l and .'.3 J~ 194?. 

Priya'\e B&RT E. HALL, JR. Each: Dishonorable dischar&e 
(RA. JJ.22743,'.3), and PriTate (Suspended) and confinement 
Firs\ Class JOHN D. GRAY tor 011e (1) ,-ear. Unitedl 
(RA l.'.32274Z?), both ot ) States. Disciplinal'7 Barracks. 
Headquar'\ers Company, ll90"'11 )' 
lnp.neer Base Depo\ ) 

OPINION o.t the BOARD OF REVIEW 
SILVERS, llcJ.FD and ACKROYD, Jud,e .AdTocaies 

1. The record of trial in the case e! the soldiers named abOTe, 
haTI.111 been examined 1n the Office of The Judie MTocate General and '\here 
.tound legall7 inn.t.ticient to Sllppert the f'ind.ings et cu1lt, as w the 
accused Ora,,, has been examined by- the Board 1.t ReTin and the Boarcl 
nlaita this, its opinion, to ?be Judge .Aineate Ge118J'al. 

2. The accueed·nre trie4 -.pen the tollning Charge and Spec1tica
Uenz 

CHARGE: Violation of the 93d Article of War. 

SpeciticaUon: In that PriTate Bert I. Hall, Jr. ~cl PriTate 
First Class J~hn D. Grq, ••th o.t Head.quarters Com~, 
ll90th Engineer Base Depot, acting joint11', and. in pv
~ance of- a cemmon intent, did, at or in the Ticinit, of 
Yokohama, Honshu, Japan, on or about 23 leltnar,- 1947, 
.teloniouq take, steal and car-q an;r a ring, Talue about 
Six Hund.Nd. Dollars ($600.oo), the property- o.t Ki.non.lee 
Kondo. 

Each aocused pleaded not guilt, to ancl. was toun4 guilty- of the Charge and. 
Specifieation. Each aceusei was sentenced to l»e iiahonorul.7 discharged 
the serrlee, to forfeit all 'P8Y' and allonnces due or to beeome due and to 
be confined at hard labor tor one year. The rnining authority' apprond 
the sentence u to each ucused, but suspended the execution o.t the die
honorable discharges unUl the accused wre Nleased from confinement and 
designated tha United States Diacipl.ina17 iarraeka, fort Le8T8n11Qrth, Xan.saa, 



as the place o:t contin8!lent. The results o:t trial ware pra!l~ated 1n 
General Court-Martial Orders No. 163, Headquarters Eighth Am:r, .A.PO 
343, 5 August 1947. 

3. On 23 February 1947 the accused, PriTate Bert i. Hall, Jr. ana 
Private First Class John D. Gray-, lNN in the Tokindo Watch Shop, . 
Yokohama, Japan. The Iianager of this shop was waiting on other 
customers at the time the accused entered the shop. Three other Japanese 
nationals were· in· the store at this tim.e. The two accused were stand.:. 
ing near a show cas.e -~ntain:Lng rings. This show case was unlocked •. 

·· The· glass top on this. show case was broken. ard 1t 1l'a8 possible to moTe 1t 
about tin cent:i:lleters. Wliile the two ·accused were standing at this 
show case· the people in the shop hearci' some noise llhich the,- thought was 
made by one o! the accused when he placed a package on the show case. 
The -accused lef't. the store 1lithout making an7 ·purchases. Immediately 
after they le.ft the store it was disc-onred that the glass cOTeri.ng the 
sh01J case had been pushed back and a. diamond ring· 198S missing. There 
had been other custan.ers 1n tJie shop on 2,3 February 1947 prior to time 
the accused entered the shop. (R.· 7..t:), ll). Yukiko Kondo, the wife of' . 
the owner o:t the store, testified that the dianond in the missing ring 
"was more or less square. It was a little yellowish and it had a black 
spot" (R. 10). · ' · · 

Minosuke :Kondo, the owner o:t the Tokindo Watch Shop described the 
diamond 1n the missing ring as being "more or less oTal and right 1n the 
middle n.s a black spot. He had paid 22000 yen £or the ring and his 
selling price was 30,000 yen (R. 1.4). 

This r!Dg was returned to the owner by' 11an otf'icer o.f' the C.I.D. 
am not sure of bis name, 'but it sounded like Beligan." The ring was 
sold after its return (R.;lO). 

Thous c. Rowanl a blD agent, innatigated a case inTolTing the 
two accused. He was present when agent CranD searched a footlocker be
lqing tot.he accused Hall.. In this tootloclcer the;r found a "gold ring 
111th a mnall d1811.ond ••t.• The d&7 following this search .Agent Ronn 
turned this ring onr to Lieutenant Verigan ot the cm o.f'.tice (R. 16). 

Chotaro Tsuch~, a jeweler and watch maker, testified that on 2 May'. 
1947 he appraiaed a diamond and found it to be worth 14,000 yen. This 
diaaond weighed .7 of a carat. It was more or less square, yellow in 
appearance, and cont,ained a spot ot carbon in the center (R. 15). 

4• The acoused ottered no nidenca and after their rights as w1~· 
nesses were explained they- each elected to remain sileut (R. 18). 
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;. Larcecy is the taking and carrring awa7 by trespass of personai . 
propert, llhich the trespasser knOlr'S to belong either gener~ or 
specii'ical.JJ' to another., with intent to depr.1.Te such Ollller pemanenU,-
of his proper-tr therein (par. 149&, llCJl). 

To establish the offense of.'llbich each accused 11.ands conTicted 
1t ns neoessary to prOTe b;r direct or circmstantial eTide110e the 
taking and carrying away of the ring as alleged. '!'he proof :ma,- be 
either direct or circmstantial, but cannot nst upon :aare suspicion 
or conjecture. Proof o:t a mere opportunity' to comait a crime is 11ot 
sufficient to establish guilt (CM 216004, Roberta, ll BR 69, 71). 

The eTidence establishes that on 2.'.3 lebruar;r 1947 a diamond-ring ·was 
stolen frOJI the Tokindo Watch Shop under circ1I11Stance1 which cast 
suspicion upon either one or both of the accused. It ns shown that 
tbis ring ns returned to the o,mer b;r a CJD agent whose "name was be
lined to be ieligan. 11 Thia ring 11'88 sold a1ld it was illpossible to 
produce it in court. · 

CJD Jpnta Crann and Rowan searched a footlocker belcmginc to the 
accueed Hall and f'ound therein a diamond ring. This ring was delinnd 
to CJD Agent •Verigan.• lo one described thia rillg other than to as:, it-· 
was •a gold ring with a amall dia1ao1:ld set.• '?he eTidence doe~ not shOII' . 
when the searc:h of Kall 1a footlocker na Jl8de. · Likewise the ncord is 
eilent aa to the ti.118 the stolen ring wu returned to the 011X1.er. U 1t 
could be assumed that acent 11Beligan11 and agent •Verigan" are one and the 
tame person the record of tl'ial is atill inau!.ticient to show- that the 
stolen ring 11'88 the rills taken :tr011 llall1s footlocker. b CID agent who 
retumed ·:.ru. stolen ring to the watch shop did not t,st.i.1'7 and there 1a 
no m.dence to show how he came 1n possession of the riilg ht returned to 

. the watch shop. The ring so returned mq han bean the one · found :1D 
lall1s footlocker, howanr the record is silent on this point and the 
UIUIQtion t.hat it was the same ring resta onl.1" upon a aare oonjectuN. · 
The ring taken froa Hall's footlocker ns not described in detail and. 
therefore the fl1.dence is insutticient to warrant tba as8UJaption that 
the ring tound in the footlocker ns in .tact the stolen ring. A detailed 
deecr1pt1on of the r1nc Jli.ght haT8 eoincided 'Iith the deacriptiori ot the 
1tolen ring and tbereb7 afforded a basis upon 'llbich the court coald ban 
based a finding that the rings •re in tact one and 'Che eae. ring. 

It is not necessa17. in all cues inTolTing t.he.tt o:t property- to 
introduce the stolen propert;r in nidtnce or di1pl87 it to the covt. The 
J)ro:,erty- ma7 be of such a character that it 1a 1llpossible to introduce 
.it in mdenca or it aay- ban been consuned, burned, lost, discarded or 
as in this ease sold. When the articles are not introduced in m.dence . 
thq 11USt 'be identified by- other mdence a,o that the court can detemine 
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(80) 

beyond. a reasonable do~bt that tl}e stolen artioles were in fa.ct the se.me 
articles found or known to have been in the possession of the aooused 
(CM 202976, Baker, 6 BR 389,392). 
. ~~ ·_ -

The evidence in this case goes no further than to raise a mere sus
pioion that the two a.ooused stole the- ring f'rom the Tokind.o Watch Shop. 
The aoouaed Ha11 waa shown to have been in the_possession of a di~ond. 
ring but the evidence wholly fails to show when this ring W'as found ·in 
his possession or that "it was the ring.stolen from the Tokindo Watch ·· 

· Shop.: No evideI10e was introduced to ahc,ir that the aoouaed Gray ever 
possessed a diamond ri~. / . 1 · · ·. ::,-.. · · · 

6. .For the_ reasons· stated,'. the Boa.rd ot R~vienr ia of the opinion . 
. that the record ot trial is legi.l.ly- insufficient _to aupport-·'t9e .filldi?lgl 
of. gullty and the sentences. · , ; , · : ·: · · _. · · 

. ' 
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JAGK • CM 325090 1st Ind 

: JAGO, Dept. of the Army, Washington 25, D. c. OCT 2 01947 
TOa The Secretary of the Army

.. I 

1. Herewith transmitted for your action umer Article of' War so½, 
u amended by the aot of' 20 August 1937 (50 Stat.· 724, 10 u.s.c. 1522) 
and the aot ot 1 August 1942 (66: St.at. 732 ), ia the record of trial in 

. the caae ot Private Bert B. Ha~l,< Jr. (RA 13227433), and Priva.te First 
Class John D. Gray_ (RA 13227427), both ot Hea.dqua.rters Compa.ey, ll9oth 

.. Engineer Ba.ae De~ot. · · · · 

2 • I ooncur in the opinion o'f 'the Board' ot ~Tiew that the reoord. . 
of trial is legally iDSuf'fi aient to support the findings or guilty &Dd .. 
the aentenoea and, for the reasons stated therein,· reoommend tha.t the 
fi:cdinga of guilty _and the sentences be T&oa.ted, and that all rights, : . 
privileges and property of llhioh the •oouaed ~· been de:viTed by Tirtue. 
of the findings .a.nd sentences so va.oated be; restored..: , . 

' \ r I ,• I 

~, ....· ,. • . ' '- ' \ ·. 1 . < •• ' 

3. Inolosed is a form of aotion designed to.oarry,into effeot this 
re.oommenia.tion, shou~d. auoh a.ot 

. 2 Inola' ,. . 
1.• Reoord ot'trial : Major General . . . , . ' 
2. Form of'.a.ot~otl The·. Judge .A.dvoa&tt General 

( . . 
·,,·. , ' .. - . 

. ____-;:________~-~~~------------. 
· ( acyq.;i,.-,.:i9" Nov;. 1947). 

,.,..,, ' . ' ,I 

t with your i.ppro 1. · ' 

· · THOMAS R. GREEN 
.' 

' :.; ·.. · . ·a),: 
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DEPARTMEm OF THE ARMY 
IN THE OFFICE OF THE JUDGE ADVOCATE Gli.Nmut (8)) \

WASHINGTON 25, D. C. 

3 Q OEC 1941JAJ'JV - CM 325107 

UNITED STATES 

·, . 
Private JOHN W. SHATZER 
(RA 33742249), He~dquartera 
Troop, loth Constawl.ar1 
Regiment. 

U. s. CONSTABULARY 

Trial b7 G.c.:u:., convened at 
Stuttgart, German1, 3 June 
1947. Dishonorable discharge 
and confinement for one (1) 
year. Discipllnar,- Barracks. 

·---------IDLDING by the :OOARD OF REVIffl 
BAUGHN, SPRINGSTON and LANNING, Judge Advocatee ---~--

l. The record' of trial in the case of the soldier named above has 
been examined b,:r the Board of Review. 

2. Accused waa tried upe>n the .following Charges- and Speciticationsi 

CHARGE Ia Violation of the 84th Article of War. 
(Disapproved b7 Reviewing Authorit1). 

Specification: (Disapproved b7 R.~81d.ng Aut.horit7). 

· CHARGE lla Violation- ot ~he 96th Article ot War.- . . 
Spec;itication li (Disapproved by- Reviewing Authority)~ 

Specitication 2t .(fin~ of Not Gullt7). 

Specitication 3t · In tbat Private John .W.- Shatzer, H-,adquar.tera 
Troop, loth Constabular., Regiment, did at Oberurbach, GerJIW11', 
on ol" about 2400 hour•, ·19 March 1947 wrongtul17 enter an 
"Ott Limits Place", to wit the Venereal Diseue Hospital at 
Oberurbach. · 

Specification 4: ,In that Private John w•.Shatzer, Headquarter• 
Troop, loth Constabulary' Regiment, did between the dates l 
February 1947 to 18 llarch 1947 han carnal knowledge of ·a 
t emale under 16 ,-ears of age. · 

Accused. pleaded not. guilt1 to ill Charge, and Specifications and na f ouncl 
guilty- of Charge I and it• Specification, ot Charge ll and Specifications 
l, .3 and 4 thereof, and ;not guil.t7 ot Specitic•tion 2 of Charge II•. 
ETidence ot t110 previous convictions was introduced. He was sentmced to . 
be dishonorabl.7 discharged the service, to forfeit all pa7 and allowances· 
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due or to become due and to be cont'ined at hard labor for two years. 
The reviewing authority- disapproved the findings ot guilty 01' the Speci
fication ot Charge I and Specification 1 or Charge II, approved the 
"findings relative to the other Specifications ot Charge II" and the 
sentence, reduced the period ot cont'inement to one (1) year, designated 
the Branch United States Disciplinary- Barracks, Greenhaven, New York, 
or elsewhere as the Secretary- of War may direct, as the place ot con- . 
i'inement and forwarded the record oi' trial pursuant to Article o! War 50!. 

3. Eviderice adduced in support ot Specifications 3 and 4 o! Charge 
II, the only offE11ses le!t for consideration, sh:>ws that on the night of 
19 March 1947, accused drove a jeep throl.18h the closed gate of the 
Venereal Disease Hospital, 0berurbach, Germany-. The hospital ha~ "oft 
limits" signs in both the ~lish and German languages on every entrancet 
each bearing the stamp of the military government from Waiblingen (R. 10). 

Several times between January 1947 and March 7, 1947, accused had 
sexual intercourse ll:i.th one Greta Guhr in her apartment. She was under 
sixteen years of age until September of 1947 (R. 14, 15). At the time 
the acts took place she had told accused she was sixteen (R. 15). 

4.. The accused, having been advised of his rights, elected to re.main 
silent. 

5. The evidence thus establishes that the accused wrongfully entered 
an "off limits" area, as charged in Specification 3 or Charge II, and also 
proves that accused had sexual intercourse several times 'With one Greta. 

·Guhr, a female under the a_ge of sixteen yeara, as alleged in Specification 
4 of Charge II. Thez:e is no doubt but that the Specification .first .mentioned 
&llegates a . .m.ilitarr offenae analogous to that of violation of standing 
or~ers and having a comparable maximum punishment. There· is a s_erious 
doubt, however, as to whether or not the second specification charges an 
o.t'fense and it is with that question the Board of Review is presently_ 
concerned•. 

Specification 4 of Charge II alleges that the accused"*** did between 
the .dates 1 February 1947 to 18 Jla.rch 1947 have carnal knowledge of a 
female under 16 years ot age." CbncaivabJ.y the intendment was to charge. v 
the o.f'tense canmonl1 known as "statutory rape11 , or sexual intercourse 
committed with a !ems.le under the statutory age ot consent,. siinilar to 
that denounced by Congress for certain territoriee,.districts, and places 
Within the exclusive jurisdiction of the ·united States (Section 279 or 
the Federal Penal Code ot 1910,· 18 USCA Sec. 458), and in the District ot 
Columbia (Sec. 22: 2801 District of Colw:ibia 'Code, 1940 F.d.). The cited · 
statutes are inapplicable to non-capital offens es purportedly committed 
in violation of public law as enforced by- the civil power in Germany 
(Chapter XVII Sec. VI Par 446 MCY, 19211 P• 463; Par 152c, MCM, 1928; 
Cll 211420, McDonald, 10 Bl 61), other than possibly to deter.mine the 
measure or punishment (Al'_I 42; CM 322167, Jernigan, (August, 1947)). 
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Irrespective of whether the laws of-this country, or German laws 
Tihich m~ht conceivably~ recognized by an Anrry courts-martial denounce 
such conduct as an offense, it must be observed that tile a~ove specifi
cation fails to allege an offense. The language employed.neither charges 
an act or acts which are 11 per se" offenses, nor contains words indicating 
that accused's conduct was "wrong.t'ul" or 11unlawful.n Notwithstanding an 
allegation that the female was under sixteen (16) years;of age, no nega
tion of a marital status appears in the specification, either expressly, 
or by reasonable inference in view of the omission of the female•s name 
therefrom~ When considered in the light of the generally accepted 
definition of-carnal knowledge, viz: 11The act.of a.manin· having sexual 
bodily connection with a woman; sexual intercourse" ,(Black's Law 

· Dictionary, Third Edition P• .282), the fat.lure to deny suoh a status · 
' · removes the wrong charged from the categor;r of an·act 11 per se" an offense. 

·:Manifestly, the specification contains no other -w0·rds importing· lll'ong- . 
· doing. • Lacking the requisite language to charge an act 0 per se" an offense, 
·and similar;J.Y. lacking an allegation that the co11duct was -wrongful or un
lawful, no offense was charged· and the proof may not supplY the legal · 
de.ficiencz (a.r 226512, Lubowl 15 BR l05J CM 254704, Thompson, 35 BR 329, 339J 

. CUJ21667, Seholz, (June 1947J) •. This rule has been clearly and concisely · 
set forth in CM 254704, Thompson,, supra, 1'herein the Board of Review stated:. . 

. \ . . .. . . ·.

"* * * "ffhere an: act ~harged is not ,E!!: tt' ah offense i 'WOrdS 
· such as ''fl'ongful', • •un.lawtul• or the like must be used in the 

.. Specification. to make it an otte~e CM ll.35.35 and ]J08ll, Dig 
Ops •.JAG-1912-40., sec 451(8); CM 218409, l Bull JAG 18J . 
CU 226512', '2 Bull JMJ +7).11 . . . . . . . . . · .

' . . 
. '· 

In the application o.t the above principle·to the-instant'case and 
reaching a conclusion consistent therewith, the' Board ct Review has not 
been unmindful ot the following excerpt from.paragraph~ Manual tor 
Courts-lfartial 1928; based upon the· provi~ions of .Article of .War 371 · 

L • 

·'***No finding or senten~• _need be disapproved solely be-" 
cause a speoi!ication is detective if the facts alleged therein 
and reasonably implied therefrom constituta an offense, unless 
it appears from the record that the .accused was in fact misled b7 
such de!ec~, or. that his substantial rights were in fact. othe?'
w:1.se ,injuriously at!ected thereb7.Jt .. : ·... · . ; . · , 

,'Without con11d1r.Ln~ the qu.esiion o! llhtther the_· accused. was mieled, defense. 
co~sel anould, in view o! the manifestly defective character ot Specifica
tion 4, hava moved to strike or to have otherwiH objected to the same 
(pars. ?l,;,, 73,· MCU 1928,-pp•.56,57). An acpused should not, however, be , . 
held accountable ·1n such a case for failure of his counsel to so act, 

·. espec1a111' in an -instance 1'hich requims speculation aa to the offense 
actua].]J intended. · . · · · 
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5 • .For .the. reasons stated, ·the .Board ot l?evi~w holds the re~ord 
of trial legally insufficient to support the .findings of guilty o.f . 
Speci.fication 4 of Charge II,·· legally su.i'ticient to support the findings 
•ot guilty ot Specification 3 .~t Charge U _and Charge n, and legally 
.su.t'ticient to ,upport only' so much of the sentence as involves confin~ 

· me1:1t at hard labor for six months an<i forfeiture of two-thirds pay- per 
month for a like period•. ·· · 

\•.' 

l . 
' .. ,· 

··. ,~~<8·4--L ,Judge .ldTocate 

. ' . . ...· . ~ .· 

.. ' ~ • t M rr~ ,Judge M~oca~ 

ON WVK. _____________,Judge .Ad~cate 

.,., ,, . 

.. 4 .:.' 



JAGV - CM '.325107 1st. Ind 

JADO, Dept.. o! the Army, Washington 25, D. c. 

TO: Commanding General, u. s; Constabulary, Aro 46, c/o Postmaster, 
New York, New York. 

1. In-t~e case ot·Private John w. Shatzer (RA. 33742249), Head
quarters Troop, 10th Constabulary Regiment, I concur in the foregoing 
holding by the Board of Review and recommend that the finding of guilty 
of Specification 4, Charge II, be disapproved and that only so much of 
the sentence be approved as involves conf'inement at hard labor for six 
months and for!eiture of two-thirds pay per month for a like period.. . 

2. The acts expressly alleged and reasonably impUable from the 
allegations of Specification 4, Charge II, do not constitute an offense• 

. The detects in pleading must therefore be deemed to have injuriously 
affected the substantial rights of accused within the meaning of 
paragraph 87g, (third subparagraph) of the Man;ual for Courte-Martial, 
1928., and Article of War 37. 

3. \',ben copies of, the published order in thia case are forwarded 
to this office., they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the end o! the published order., as 
follows: 

(CM 325107) 

l Incl THOMAS H. GB.mi 
Record of trial l!ajor General 

The Judge Advocate General 



I 



DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (89) 

Washington 2.5, n.c. 
JA.GH CM 32.5112 20 January 1947 

UN!TED S.T.A.TES ) ~OND ARMY 
) 

v. ) Trial by G.C.M., convened at 
) Fort George G. Meade, Maryland, 

Capt.a.in EDWARD S. HALBERT ) 29,30 July 1947, Dismissal. and 
(0-1056730), MI Reserve, ) total forfeitures. • Headquarters and Headquarters ) 
Compaey, Counter Intelligence ) 
Corps Center, Holabird 'Signal ) 
Depot, Balti.more 19, Maryland ) 

OPINION o:t the BOA.RD OF REVIEW' 
HOTTENSTEIN, Ln£H, and BP.ACK, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · 

2. Accused was tried upon the following Charge and Specificatioru11 

CHARGE: Violation of Article of War 96. 

Specification 1: In that Captain Edward S. Halbert, Hq and Hq Co, 
CIC Center, Holabird. Signal Depot, Baltimore 19, Maryland, 
did, at or near CIC Headquarters, Holabird. Signal Depot, 
Baltimore 19, Maryland, on or about 7 March 1947, with intent . 
to deceive Lt Col J. E. Stearns, officially state. to th& said 
Lt Col J. E. Stearns, that he had not signed the application 
for a marriage license involving one Ann :tlarusic, which state
ment was known by the said Captain Halbert to be untrue. 

, Specification 2: In that Captain Edward s. Halbert, Headquarters 
and Headquarters COJIIPS.IV, CIC Center, Holabird. Signal Depot, 
Baltimore 19, llaryland, did, without due cause, at Holabird. 
Signal Depot, from on or about August, 1946, to on or about 
May, 1947, dishonorably fail and neglect to provide for the 
support of his minor child, Gregory Thomas Halbert. 

He pleaded not guilty to and was found guilty of the Charge an:i its 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay am 
allowances due or to become due, and to be confined at hard labor for 
one ;rear. The reviewing authority- approved the sentence, but remitted 
the continement imposed, and forwarded the record of trial for action 
Pllrsua.nt to Article of War 48. · 
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3. The Board of Review adopts the statement of the evidence 
ta . d m· the review of the Second A:nrry Judge Advocate as a statement 

con 1ne . nd dd"t" f 11of the evidence in this case, with one exception a one a 1 ion as o ows: 

The sentence on line 17, page 3 of the Staff Judge A.dvocate•s :aeview 
is co?Tected to read: ttit was his opinion that 'The signature on /Jrosecu
tion•s7 Exhibit 2 could have been written by the writer of /Jrosecution'i/ 
Exhibits 7, 7a, 7b, and 7c- 111 (R 48) 

The Board adds to the Staff Judge .ldvocate 1 s statement of the evidence 
·the following: A photographic copy or· the original record of marriage 
license application and minister's certificate of malTiage ceremony, on 
file in the office of the Clerk of the Circuit Court for Harford_qounty, 
Maryland, was admitted in evidence as Prosecution's Exhibit 2, without 
objection. It was further stii,ulated that ProsecutionI s Exhibit 2 is a 
true ex.act and authenticated copy of the original thereof (R 13). There 
was testimony that one of the parties must appear in person, be sworn and 
furnish the information necessary to fill out the 'form and sign the appli
cation. The application is then given to the applicant for use of the 
person performing the ceremony. After the ceremony the person performing 
the ceremony completes the form (R 11). The marriage application form 
introduced into evidence bears the sign.ature of "Ecbrin s. Halberg" as 
applicant and shows that the person so designated declared under oath 
that Edrln s. Halberg was the name of the groom and Ann Yarusic was the 
name of the bride; that both were in the Arnry, that Halberg was divorced; 
and that lliss :Marusic 1s permanent residence was in Minnesota, The certifi
cate on the application form recites that Edwin s. Halberg and Annie Ma.rusic 
were married at Bel Air, Maryland, on 29 August 1944 by Marion s. Michael 
(Pros Ex 2, · R 76). The Reverend Marion S, Micha.el testified that ha had 
signed a similar certificate (R 15). 

4. Accused was found guilty of the dishonorable failure to support 
his minor child, Gregory Thomas Halbert (Chg, Spec 2). The evidence per
taining to this finding of guilty adduced at the trial shows that accused 
met Anne Marusic, then a member of the Women's Army Corps at Edgewood 
Arsenal sometime in June 1944, On 10 June 1944 they had a date during the 
course of which they had intimate relations, Subsequently Miss Ma~sic 
discovered ~hat she ,1as pregnant, discussed the matter with accused and 
made plans for marriage, On 29 August 1944 she and accused went to Bel 
Air, Maryland, where accused went into th~ court house. After leaving 
the court house, they finally located a .vis:i.ting minister, the Reverend 
Marion S, Yichaels, who married them. yr.- Michaels recognized accused 
as Edwin S, Halberg. Accused went overseas in 1944. After her discharge 
from the Women's Army Corps in O:tober 1944, Miss Marusic returned to her 
home. On 11 :March 1945 at St. Paul,, Minnesota, Miss Marusic gave birth to 
Gregory Thomas Halbert. Subsequent to the birth of the child she received 
letters from accused in which he referred to the child as "Chip. 11 •The • 
letters received b7 Kiss Marusic from accused subsequent to their marriage 
were addressed to her as "Yrs Ann M. Halbert." l4:1.ss Marusic did not see 
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accused again until February 1946 when they stayed together in a room 
in the Palmer House, Chicago, Illinois, at which time accused acknowledged 
paternity of the child. Although Miss :M3.rusic wrote accused asking for 
money she has received from him a total of $90.00. In his own testimony 
accused denied that he ever contributed to the support of the child. 

Members of the military service have an obligation to support their 
children whether the children be born in or out of lawful wedlock, and 
failure to fulfill that obligation is clearly conduct of a nature to 
bring discredit upon the military service {SPJGA 1945/11391). V.llere a 
child is born in lawful wedlock there is a presumption that the husband 
is the father of the child,and a child born in lawful wedlock is legitimate.
(7 Am Jur, Title "Bastards,• Sec 14,15) Thus in a prosecution of the 
husband for non-support of such a child the husbarxl would have to prove 
that he was not the father of the child in order to defend successfully 
where in fact he was not supporting the child. In such case in civil 
practice it is not necessary to have a filiation proceeding to determine· 
paternity and to order support. 

It has been contended in the instant case that since accused had a 
subsisting marriage at the time of his marriage to Miss Marusic the 
marriage was void and hence there is no presumption that accused was 
the father of.Miss Maru.sic 1s child. Because of the void marriage it is 
argued that the child is illegitimate and that fiJ..iation proceedings with 
an order to support by a civilian court of competent jurisdiction would 
be a condition precedent to a successful prosecution by court-martial for 
non-support. 

Presupposing that the marriage was in fact void this argument is 
untenable under the peculiar circumstances of this case. Accused's 
conduct prior to and subsequent to the birth of the child is an admission 
to the world that he is the father of the child and for the purposes of 
a prosecution for non-support of a minor child in violation of the 96th 
Article.of War the admission obviates the necessity of a prior filiation 
judgment against accused. The r:ule here·enunciated is to be limited 
strictly to the facts am circumstances found in this case. Expressly 
undecided is the situation presented by a good faith.denial of paternity 
in a prosecution for non-support. 

The evidence adduced for conside·ration by the court in this case 
warranted the finding that accused dishonorably failed to support his 
minor child. · 

Accused was also found guilty of making a false official statement 
{Chg, Spec l). The evidence supporting this finding of guilty- shows 
that during an investigation of his marital status accused stated to 
Lieutenant Colonel .J. x. Stearns that he, accused, had examined the 
marriage application and that the signature on the application was not 
his. The circumstances of record show that the maITiage application 
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referred. to by accused was the marriage application introduced in 
evidence as Proseclition Exhibit 2., which recited that Edwin s. Halberg 
and .um :Marusic were the parties seeking permission to marry., and 
which bore the signature "Edwin s. Halberg." Accused admitted in his 
testimony that he stated to Lieutenant Colonel Stearns that the signa
ture on the application was not his. 

As to th; falsity or accused'~ denial the prosecution introduced a 
hazxlwriting expert who on the basis of a comparison. between known specilllens 
o.t'accused 1s handwriting an::i the signature "Edwin s. Halberg" on the 
marriage application., testified that the signature·on the marriage appli
cation could have been ma.de by accused or by sane other person. Both 
the marriage application and the lmown specimen of accused's handwriting 
were introduced in evidence., and without the intervention d.t' a handwriting 
expert the court could have determined that the signature on the applica
tion was ma.de by accused (LCM.,. 1928., par U6a; CM 26016.5., Th°i*son., 39 BR 
1.51.,l.59; CM.27628.5., Lucas., 48 BR 26.5.,273). In this case theconclusive 
character of the testimony of the handwriting .expert may not be said to 
have rendered ineffectual the detennination of the court., implicit in its 
finding o.t' guilty., that accused was the author of the signature ori the 
application. The court had for its consideration other evidence of a 
higncy corroborative nature. On the day the application was accomplished 
accused entered the courthouse where the application was obtained., and 
subsequently on the same day was united in matrimony with the prospective 
bride named on the application., ·am the person., who performed the marriage 
ceremo:n;r., and identified accused as the person who married Ann Marusic., 
certified the fact of marriage on the application form. · · 

The Specification alleges that accused stated he had not signed the 
marriage application., and the testi.mo:n;y-·shows that he stated that it was 
not his signature on the marriage application. The accused's name is 
"Ed.wairds. Halbe11"., am the signature on the application is "Edwin s. 
Halberi·" "Edwin s. Halberg" ia not accused's customary signature., but 
as shown the name "Edwin s. Halberg~ was written on the application by' 
accused., it was his signature at the time he wrote it. In any event the 
denial that it was his signature was an effective denial that the name was 
written in his handwriting. There was no variance between the allegation
and proof. · · 

The finding of guilty of making a false official statement as alleged 
was warranted by' the evidence. 

5. Records of the _Department of the A:rTJq show that accused is .34 
years of age:· He was married to one Mae Tuder in 1943 and divorced 
from her in 1944. He attempted matrimo:n;y- 1n 1944., prior to his divorce 
from Mae Wilder., With Ann Ma.rusic. One child whose paternity accused 
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. now denies was born of this union. On 28 Jun"' 1946 accused married 
Dorothy Marie Spuhler at Las Vegas, Nevada. Accused was graduated from 
Junior College and attended Chico State College for one year. In civilian, 
life he was variously employed as a field supervisor by the Department of 
Agriculture, the Forestry Service as a ranger, the Department of Justice 
as.an .immigration inspector and by the City' of El Paso, Texa~, as a police 
oi'f:j.cer. He had enlisted service from 5 September -1942 to 3 June 1943 
when he was commissioned second lieutenant. He served behind the enemy 
lines in China for approximately a year. Upon separation from the service 
in May 1946 he had attained the grade of Captain, and his efficiency index 
was 11 ,.2n the adjectival equivalent of which is 11 excellent." He was re
called to active duty in August 1946. His efficiency reports of record 
since recall to active duty a.re 11 excellent" and "superior." 

The Board of Review has considered the following communications per
taining to accused in its review of this case: Letter to The Assistant 
Judge Advocate General, dated 13 August-1947 from The Honorable Leroy 
Johnson, House of Representatives; letter to the President, dated 3 August 
1947, from Mrs. Grace o. Halbert, mother of accused; letter to The .ldjutant 
General, dated 19 October 1947, also r.rom accused's mother; ~legram to The 
President, dated 9 August 1941, from Yr. George R. Prestidge, Visalia, · 
California. 

Douglas N. Sparretts, Esq. of Baltimore, Maryland, appeared before 
the Board or Review and presented oral argument in behalf of accused on 
19 Dece'l'lher 1947.-

•6. The court was: legally cQnstituted·and had jurisdiction of the 
person and the offenses. No errors injuriously- affecting the substantial 
rights of accused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally suf'i'ic ient to support. 
the find£ngs of gullty ani the sentence as modified by the .reviewing 
authority and to warrant conf':irmation or the sentence. A sentence of 
dismissal and total forfeitures is authorized upon conviction of viola
tions of Articl.e ot War .96. · 

. .....,,{~"""",'., .....0'"'~--'-;A-~__,......,______, Judge Advocate 

l~ ,. Judge Advocate 

~ 
cr'lP9-,.t , Judge Advocate 



1st IndJAGH CM 32.5ll2 
' 

JAGO, Dept. of the A.r'rey', Washington 25, D.C • 

TO: The Secretary of the Arm::, 

1. Pursuant to Executive 'Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the. 
opinion of the Board of Review in the case of Captain Edward s. Halbert 
(0-1056730), MI Reserve, Headquarters and Headquarters Company, Counter 
Intelligence Corps Center, Holabird Signal Depot, Baltimore 19, ;Maryland. 

2. Upon trial by general court-martial this officer was found 
guilty of making a false official statement (Charge, Spec 1), and of 
dishonorably' failing to support ·his minor child (Charge, Spec 2), in 
violation of Article of War 96. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for one year. The reviewing authority approved the sentence, 
remitted the confinement-imposed and forwarded the record.of trial for 
action pursuant to Article of War 48. 

J. A summary of the evidence may be found in the review of the 
Second Arrrr:f Judge Advocate, which with minor additions.has been adopted 
by the Board of Review as the statement of the evidence in the case. 
The Board is of the opinion that the record of tr1al is legally' sufficient 
to support the findings of guilty and the sentence and to warrant confirma-
tion of the sentence. I concur in that opinion. · 

Sometime in June 1944 accused met Ann Marusic, then an enlisted 
member of the Women's Arrrq Corps,- and had a date with her on 10 June 
1944 during which the two indulged. in sexual intercourse. Subsequently 
Miss :Marusic discovered that she was pregnant. She informed accused o~ 
her condition and. they made plans for getting married. On 29 August 
1944 accused and Kiss Marusic were purportedly married at Bel Air, 
Maryland, by the Reverend Marion s. Michaels, who identified accused 
as Edwin s. Halberg, the name by which the prospective bridegroom was· 
designated on the marriage license. Subsequently accused went overseas 
and Miss ldarusic was separated from the Women's Army- Corps. In March 1945 
at Saint Paul, Minnesota, lliss Marusic gave birth to Gregory Halbert. In 
correspondence with Miss Marusic after the marriage at Bel A.ir in August 
1944 accused addressed her as "Mrs. Ann M. Halbert.,• and after the birth 
or the child referred to the child as "Chip.". In January 1946 after 
accused's return from overseas, he and Miss Marusic stayed together at · 
the Palmer House in Chicago at which time Miss Maru.sio testified accused 
admitted paternity of the child. · 

Accused testified. "in his own behalf that he never had sexual inter
course with Miss Marusic, and denied that he married her. He further · 

http:record.of


(95) 

. 
stated that at the time of' the purported marriage he had a subsisting 
marriage which was not dissolved until October 1944. He admitted, how
ever, that he had written to Uiss Marusic addressing her as :Mrs. Ann :u:. 
Halbert. He also admitted that he had never contributed to the support 
of the child. 

It is considered that accused's conduct as evidenced by the record 
of trial constituted suf'ficient acknowledgment of paternity of the child, 
and this coupled with his. admitted failure to support the child warranted 
the finding of guilty of dishonorably' failing to support the same. 

During an investigation of his marital relationship with Miss Varusic 
accused stated to Lieutenant Colonel Stearns, a superior officer, that the 
signature on the marriage application was not his. A handwriting expert 
testified that accused could have written the .signature and also that some . 
other .person could have written it. That signature and known specimens of . 
accused's handwriting were in evidence ar~:with the other evidence of record 
of a corroborative character warranted the determination of the court that 
the signature was written by' accused•. · 

4. ·Accused is 34 years of age•. ·. He was married to one }.{ae Wilder in 
1943 and divorced from her in 19.44• He attempted matrilllon;y in 1944, prior 
to his divorce from V&e Wilder~ with Ann Marusic. One child whose paternity 
accused now denies was born of this union. On 28 June 1946 accused married 
Doroth;y' 1'9.rie Spuhler at Las Vegas, Nevada. He was graduated from Junior 
College and attended Chico State College for one year. In civilian life 
he was variously' employed as a field supervisor by the Department of 
Agriculture, the Forestry Service as a ranger, the Department of Justice 
as an immigration inspector and by- the City of El Paso, Texas, as a police 
officer. He had enlistec;l ·service from 5 September 1942 to 3 June 1943 
when he was commissioned second .lieutenant. He served behind the ene?ey' 
lines in China for approximately a year. Upon separation from the service 
in May 194·6 he had attained the grade of captain; and his efficiency index 
was ".$.211 , the adje~tival equivalent o.f' which is "excellent.•· He was re-

. called to active duty in August 1946. His ·efficiency reports of record· 
since r@Call to active duty are 11 excell:,ent" and "superior."· 

.$. Consideration has. been given tcr the following communications per
taining to accusedi Letter to The Assistant Judge Advocate General, dated 
13 August 1947 from The Honorable Leroy Johnsonj House of Representatives; 
letter to the President, dated 3 August 1947, from Urs. Grace G. Halbert, 
mother of accusedJ-letter w The Adjutant General, dated 19 October 1947, 
also from accused, s mother J telegram to The President, d.ated 9 .lug-.ist 1947, 
from Jlr. George R. Prestidge, Visalia, California. . _ 

Dougl.a.s N. Sharretts, E~. ot Baltimore, Yaryland, appeared before 
'the Board o:r ReVieW and presented oral argument in bebali' o.f' accused on 
19 December ·1947. . · · · · 

r·· . 
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6. I recommend that the sentence as modified by the reviewing 
authority be confirmed, "that the forfeitures be remitted, and that the 
sentence as.thus modified be caITied into execution. 

1. Inclosed is a form of action designed to carry- the foregoing 
recommendation into effect,.should such recommemation meet with your
approval. · 

2 Incls THOMAS H. GREEN 
l. Record of trial Major General 
2. Form of action The Judge Advocate General 

( c:u: 32Sll2) · 

OCMO 411 (DA), 6 Feb'l948). 
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, . . DEPAR.TMENT OF THE ARMY 
(97)IN THE OFFICE OF THE JUDGE .ADVOCATE GENERAL 

W.ASHINGTON 25/'D.C. 

ocr 1 o 1947
JAGQ - Cli 325172 

UNITED STATES ) PHILRICOM 

v. Trial by G.C.M., convened atl 
APO 707., 3 Jul¥ 1947. Dis

Privates BONIFACIO R!¥0S ) honorable discharge and con
(10336925) and PEDRO ) finement for two (2) years. 
FERNANDEZ (10341706), both ) PHILRYCW Stockade. 
o! CompaJliY' A, 6oth Tank ) 
Battalion (PS). ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, SCH&NEEN and KANE., Judge Advocates 

l. The record of trial in the case or the soldiers. named above 
has been examined by the Board ot Review and the Board submits this, its 
holding,

. 
to The Judge Advocate General. . ·• 

. 
• ·.. 

2. The accused were tried, in a joint trial., upon th~· folloll'ing
Charge• and Specification: · ··. · . 

CHARGEa Violation ot the· 83rd Article -,f War. · 

· Specii'ioatioxu In that Pvt Bonifacio Ram~s,· and Private Pedro 
Fernandez, both Co."A" 60th Tank Bn (Philippine _Scouts),
APO 900 acting joint]¥ and in pirsuance of a colll!llon 
intent did, at QM Depot No. 4, Rizal, Philippines APO. 900 
on or about 10 May 194? wi.J.lfully suffer 34 drums of oil 
value in excess or $50.00, milltary property belonging 
to the United States to be 'lll'Ong.fully disposed or by allow
ing the oil ~o be carried. away by parties .unknown. ·· . 

Each accused pleaded pot guilty to~ was found guilty.of the Chu-ge 
and Specification. No mdenc• or previous convictions was·introduced. 
Each accused was sentenced to be dishonorably' discharged the isirvic~1 
to f ori'eit all M' an:i allowane11 due or to become due, and to be con.
tined at hard labor for two ;rears. 'The Nviewing authority' approved 
the sentence as to eac,h accused, designated the General Pri1onera 
Branch., PHILRYCCU Stockade., Prov.oat Marshal's Section, Al?0 707, as the 
place of confinement as to each accused and forwarded the record of 
trial tor action under .Article of War 5Pt• 
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3. Evidence for the Prosecution. 

On 9 May 1947, several thousand drums of oil were stacked "five 
high" at Quartermaster Sub Depot No. 4, Rizal, P.I. (R. 8), awaiting 
shipnent as surplus items to Korea (R. 9). Upon reporting to Post 
No. ll, Quartermaster Sub Depot No. 4, at 2400, 10 Mey 1947, . 
Corporal Luking relieved accused Ramos and observed drum prints on 
the ground. When he asked accused Ramos about these prints, the· 
latter changed the subject and told Luld.ng about a leaking pipe. Luking 
then reported the drum prints to the Corporal of the Guard. (R., 11-12). 

Immediate investigation disclosed fresh oil drum tracks in the 
mud leading from the stacked drwns, across three eigh'lrinch pipe lines, 
through a barbed wire, concertina fence, about 300 yards dawn an unused 

.road, over some railroad tracks, and into a grove of trees where the 
drums had apparently been loaded on a cart (R. 7, 17). The drwn 
tracks "went out just about the middle of Post 11 and past Post 12" 
(R. 7). 

Post No. 11 was a walking post extending 100-150 yards along the 
pipeline a:r:d about 10 yards from the stack of drums (R. 12-14,· 17) •. 
Post No. 12 was also a walking post and joined P9st No. 11 "at the 
corner." 

Accused fuimos and _Fernandez were posted as guards on Posts No. 11 
and 12, respectively, from 1800 to 2400, 9 May 1947. The guards nre 
inspected at 2030 ·by the Sergeant of the Guard and the Officer of the Day. 
At that hour, it was dark, there was no moon, and (without flashlights) 
drum prints nre not obsarved on the ground on Post No. 11 nor 1n the 
vicinity of Post No. 12 (R. 15). Neither guard reported anything un
usual at the inspection. nor at any other time during their tour of guard
duty (R. 15). , . 

An inventory on 12 May, as compared to,a report of oil on hand on 
9 May, showed 34 drums missing (R. 8). It was established that the . 
value of these drwns was $1500.75 (Pros. Ex. l; R. 19). · · 

4• Evidence for the Defense. 

· Accused Ramos having been duly info:nned of his rights as a witness, 
testlt'ied that he spent his entire: tour of duty walking his post a·long 
the pipelines and he neither saw nor heard anyone on his post except 
the Sergeant of the Guard, the Officer of the Day and his relief Guard 
(R. 23-24) • When he "Went on duty at 1800, it was' twilight and he did 
not see acy tracks on the ground at that time (R. 25). He walked his 

i 



post along the pipelines, passing about.lo or 15 yards from the stacked 
drums (R. 24-25). imen he inspected his post he did not see any drum 
tracks on the ground (R. 25). He did not go to sleep and did not hear 
a:ny- noises (R. 24). . 

Accused Fernandez having been warned or his rights as a witness, 
testified that he ns guard on Post No. 12 on 10 May, that he walked 

, his post 11 just awhil.e, but I mostly stayed near the gate" which was 
open and there.f'ore the most important point e>I\ :his post. From the gate, 
he could not see Post No. 11 nor could he hear·oil drums being rolled 
on Post No. ll. On cross-examination, he stated that at the point o.f' 
bis Post. nearest to Post No. ll, he could see ,the stacked oil drums, but 
he did not lmow whether he could hear drums being rolled over eight-inch 
pipes (R. 26-27). · · · . ·• · · , 

Private Loreto Rillon, the Guard on Post No. 1,3 testified that 
his Post was next to Post No. 12, that ~e latter post included an open 
railroad ga:te ,mi.ch was the most dangerous part of the post .from a 
security standpoint, that as he approached Post No. 12, he 1r0Uld see 
accused Fernand.Atz standing b;r the gate, that one could not see Post No. 
11 .from this gate (R. 20-22). , · 

s. The evidence establishss that .34 drums ot. oil nN removed from 
Quartermaster Sub Depot No. 4, Rizal, P.I., between 9 and 12 Ma::, 1947, 
and that .fNsh drum tracks nre found on Post No. ll at 2400, 10 May, 
llhich were not observed at 1800or 2030 'that date. These drum tracks 
nre traced f'rom the stacked drums, over three eight-inch pipelines, 
through a barbed wire, concertina fence, 300 yards.down an unused road, 
over some railroad tracks,.:~d into a grove of trees. The tracks ftllt 
out just about the middle. or· Post 11 aµd "past Post 1211 • 

Accused Ramos w,as posted as Guard on Post No. 11 .from 1800 to 
2400, , 10 May. The court was tul.li justi£ied in its findings thj. t these . 
oil drums could not have been removed from and through his Post withoufi 
bis lmowledge and consent. 

'Whether accused Fernandez was invo-lved in the removal of these 
1 oil drums is entirely ·a· ·matter of conjecture, insofar as the record of 
trial is concerned. He ·_was on guard duty on the adjoining post when 
the removal occurred. One· corner of his post was within sight _of the 

· stacked oil drums and· ·the tracks made by the rolling drums went past 
his post. There is no·eyidence in the record of trial as to how close 
these tracks l'l'ere to his. post. I£ they ran parallel thereto for the 
entire length of his ,post, he wuld have had ample opportunity to 
observe their removal and his failure to report such activity ll'OU.ld 
han justified the court1s .findings. en· the other hand, the tracks m&7 
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have gone past the near corner of his post at a reasonable distance 
therefrom. and in such a case, the .findings of the court could not be 
sustained. The noise which the rolling of the drums must have caused· 
in the quiet of night is OJl& point .for consideration, but standing 
alone, it is not considered sufficient to ~upport a finding of guilty, 
of willful sufferance. The Board of Review holds that the evidence 
contained in th• record of trial is insufficient to sustain the 
circumstantial conclusion thata::cused Fernandez willfu]Jy suffered the 
removal of the oil drums as alleged. 

6•. For the reasons stated above the Board of Review holds that the 
record of trial is legal~ insufficient to support the .findings and .. 
sentence as to the acCJ11sed Fernandez; legally su.t'ticient to support the 
.tindings as to the accused Ramos, except the words "and Private Pedro 
Fernandez, both" •acting jointq and in pursuance ot a common intent" 
and to support the sentence aa to accused Ramos. 

4 



<101) 

J~ - CM 325172 1st Ind 

JAGO, Dept. of the Arm:,, Washington 25, D. c. 

T01 ·· Commanding General, Philippinea-Ryukyua. Comm.and, APO 707, o/o Pos'bn.aster, 
San Francisco, California 

l. In the case of Privates Bonifacio Ramos (10336925) ·and Pedro 
Fernandez (10341706), both of Canpa.ey A, 60th Talllc Battalion (PS), I 
concur in the holding by' the Board. of Review and· recamnend that as to 
accused Fernandez the findings of guilty and the sentence be disapproved. 
Upon ta.king such action you will haTe authority to order execution of the 
sentence as to accused Ramos. 

2. When copies of the published order in this case are forwarded 
·to this ortice they should be accompanied by- the foregoing holding and 
this indorsem.ent. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place the 
tile number of the reoord in brackets at the end of the published order, 
a.a follows 1 . 

(CM 325172). 

1 Incl • · THOMAS H. GREEN 
Record of trial Jlajor General 

The Judge Advocate General 
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DEPARTMENT BF TEE A.RJa 
In. the Offio• of The Judge AciTooate General (103)

Washington 25, D. c. 

JAGK - CK 32 62 00 

27 OCT 1947 
UNITED STA.TES ) 

) 
AIR PROVING GROUR) CO.J.W.Um 

) 
) 

Trial by G.C.M• ., convened at Eglin 
Field, Florida.., 9., 10~ 11 a.m 15 

Seoond Lieutena.ut R.A.YMOID 
T. HIGHTCYRER (0-590044), Air 
Corpa 

) 
) 
' ) 

July 194:7. Dismissal am confi:ce-
:m.ent for ten (10) year•. • 

OPINION of the BOARD OF REVIEif 
SILVERS., Mo.A.FEE a.nd A.CKRO?D, Judge .Advoca.tes 

· 1. The Board of Reviff has examined the reeord of trial in the 
oue of _the officer named a.b~ve and submits this, its opinion, to The 

. Jlnge Advooate General. 

2. The.accused wu tried upon the follmring oha.rg•• am apecitica-
tionsa 

CHARGE Ia Violation of tho 93rd Article ot We.r. 

Speoificat:S,on la In that Second Lieute?lallt Raymom T. 
J;IightOW'er., Squadron B (Casual), Sloth i.nq Air Forces ,Bue 
Unit, did, at Andalusia, .Alabama, on or about 28 April 19t7, 
by f'oroe and by putting her in tear, feloniously take, steal 
&Dd oa.rry away from the person of M1aa Lila Ma.y Britt, 
personal property., to _;wita ·one_ (1) cluster diamond ring, 
two (2) single stone p.iamom ring•., one (1) fraternity ring, 
one (1) wrist watch, o:u (1) silver pin aDd one (1) pair · 
~.ilver earring•, the propert7 of :Miss Lila. May Britt, ef 
a n.lue of more. than $50.00. · 

Speoif'ioation 2, In th.at s·eeond Lieutenant Raymond· T. 
Hightower., ..., clid, at .A.xldaluaia, Alaballl&, Oll er abo'llt 
28 April 1947, oommi'b the crime .of sodo~ by felonioual7 
and against the ordu ot· mture haring carnal oonnectio:li. 
per oa with Misa Lila Ma1 Britt. · · 

CHARGE II,· Violation of the 92nd Article of War. 

Speoitication, · In tba.t Second .Lieu-;ena.nt Ra.ymo:cd 'f. Hightower, 
*",did.at .Andalusia, .Alabama, on or about 28 April 1s,1, 
foroibl;y and feloniously- agaimt her will, have oa.rnal know• 
ledge of 14iu Lila May Britt. 



'(l.04) 

' 
He pieaded not guilty to all charges aU,. specificatiom. He wu _.town 
guilty of Specification l of Charge I except the word• •by force am 
b;y putting her in'fea.r, -feloniously- take, ~t...l a.Di oa.rry- awa:y from 
the peraon of Miss Lila :May Britt, personal property, to wit& orie (1) 
cluster diamond riDg, two (2) single atone diamond riDgs, om (1) fra
ternity ring, one (1) wrist watch, one (1) silver pin aDi one (1) pair 

· .ailnr earrings, the property of Miss Lila 'Ma.y Britt, of a value of more 
• than tso.oo,• substituting therefor the words, "wrongfully commit an 
, assault upon.Miu Lila. May Britt by presenting a firearm, a forty-five 

calibre seni CB pistol, within the r1.Dge of said :Mias Lila Ms.y Britt, 
am pointing aaid firearm at hei:· in a threatening mam:ierJ 11 of the exoepte4 
words, not guilty, am of the substituted words, _guilt7. _With regard to 
Specification 1 of Charge I he wu foUlld not ·guilty of a Tiola.tion of 
Article of War 93 but guilt:, of a 'violation of Article of War 9G there
under. ?he accused was found·· guilty of Charge I am. Spe_cification 2 
there.of. With regard to Charge II and its specification, the accused 
was found guilty of the apeoification except the words' •toroil:>ly- a.:nd 
feloniously against her will, have oarna.l knowledge of Misi, Lila :Ma.7 
Britt,• substituting therefor the words, "with intent to oommit a teloJl1,
v1,;. rape, commit an assault upon Miu Lila May Britt, by willfully arid . 

. · ·teloniously str,-ldng her on or about the head and 'body with' his fists 
and presenting a firearm, to wita a forty-fiTe, oa.libre aerrloe pistol 

·._within the r&.I1ge ot as.id Miss Lila May Britt e.n:i pointing ·the as.id fire• 
- arm at her in a threatening mamieri" · in violation of J.rtiole of War 93, 

but not guilty. of a Tiol•tion ot Article of Wa.r 92., He wu sentenced to 
bed;iniissed the serviee and to be oonfilled at- hard labor at auoh pla.~e 

. as the reTinj,Dg authority might direct for ten years •. The reTiering 
authority- approved the aentenoe am fonrarded the record ot trial tor 
aot~on wxler ~ticle of War 48. ' 

3 • . Sf!cial piea.,by the defense 

. ; Prior to. plea.ding to the general isaue the defense entered & plea in 
ba.r of .trial "predicated. upon the e.nnounoemerzt- by- the War Depa.rtment in 
the ea.rl1 pa.rt of. _1946 to the efi'eet tha.t cues inTolTing rape aDd _other · 

._ speoifio offe:oaea would. l:lOt be tried with_in the C()ntinental limits of the · 
· ~ted Sta.tea without apecifio authority- trom _the Secretary- of·War" (R 9)• 
In response thereto the prosecution or.f'•red in eTideno·e its· Exhibits l . -
and 2 which were reoeited i'Wi~out objeetion. Pi-oaeoution Exhibit l is 

. a. ~etter, dated ~8. May 1947·, addreased_·to the CmmriaDding General, Eglin 
- _ Field, Florida., and aigned. B. W. Simmom ~ -Pertinent matter oo:l:lta.i~d in 

the letter ia as follawu ' . · 1 - · - . . · · ·- . · ' · 
~- l 

• (- • '. _, • : ' <. ·. ·_ I ·•• ., , • 

,, , _ M prosecuting attorney- for the 'atate ot ·Alabama.,· 22nd. 
Judicial·Circu~t, I want to surrender to you, tor oourt J11&rt1al, 
Lieutenant Raym(ind. Tolbert Hightmrer who. is contined in the Jail 
here.- following your delinT7 to the State at 012r request, to ' 

· answer a charge of robbery an:l rape upon the person ot ,Min Lil& 

·2 
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Mae Britt of Anda.lusia., Al.a.be.ma., who, due to the illness ot her 
mother a.nd for other reaso•perso:oal, does not wa.nt to make a. 
public appearance in the State court to_prosecute Lt. Hightower. 

•1 hope you will not oonsider this request as -.n aokn.olr- · 
ledgment that, the Sta.te Court. is impotent ii;i. this matter, ·or 
that our oe.se is weak, or that I do not ira.nt to pursue the· 
matter to a oonolusion in the Circuit Court here.• 

By first indorsement thereto, dated 4 Juile 1947, this 1etter q,s for
warded to the Seoreta.ry of \'far • 

• 
1 Prosecution Exhibit· 2 is a radiogram from the War Department stating 

that the Under Secretary of War a.s or 25 June 1947 authorized trial .of 
Second Lieutenant Ra.ymoni T. Hightower by General Court-Martial tor rape.. . . . . . . 

4•. Evidenoe for the Prosecution 

At the. time of the alleged of~enses and 'of trial :the aoous,ed w-a.s a.n 
officer· in the Army of the United, States a.ss:Lgned 'to Squadron B; 610th _ 

_. Army Air Forces Base_ Unit, Eglin Fi-eld, Florida. (R 14,147). On the after
noon of 28 April· 1947 the a.ooused a.nd Chief Wa.rra.nt Officer Jefferson 

· Fitzgerald had a few drinks in q~rtera and px:ooeeded to' go for a. ride 
_in e,ooused's car. They rode to Valparaiso, Florida, w~~re they·prooured a. 

r bottle of run &ni at the suggestjion_oi' Fitzgera.ld, they decided to go to 
Andalusia., Alabe:ma, a town a.bo'aj; 50 miles from Eglin Field ,(R 26). 'The 
acoUsed appears to· have had no money with him and he borravred .fiTe dollars ·. 
from Mr. Fitz_gerll.ld who &.lei:) pa.id .for the' gasoline required for the trip. _ 
The parties dra.nk rum as they traveied toward Andalusia and also stopped 
at Crestview, Florida, where they consumed some beer. At about 17:30 ,hours 
they arrived at Alldalusia and at, the sugg~stion of Y.r. Fitzgerald they 
visited the home of Miss Martha Gantt, an aoqua.in"?e.noe _of Fitzgerald who 

. kept a. rooming house· in Andalusia.' (R 15,25). W.ss Ga.n1;t met the parties 
at the door, received them into the living room bu-t? sta.ted that she, had . 
previously agreed to watch· the ·children of some friends and hed .to, leave 

. the house. She thereupon oalled Miss .. Catherii+e Ca.uley, a room.er ~n the · 
house., and _reque~ted. tha.t she: entertain her guests while ·she was e:rray. · 

. Shortly". there,a:rter, Miss Gantt called Misa Lila May Britt, a 52-yes.r old 
school,tea.oher,' who resided a fer blcicka· away an4 requested ~hat Miss 

. Britt come over to her house while she wa, .away, exj>la.ining she had ooinpany 
but wa.s. required· to keep the ohildre_xi of- her frienis while they attended 
_the movie. M:1.1a Britt lived with and' oared for her_ '72-year old mother~ 
whq was an inva.lid,and: was reluota.nt 'to col)lply with her neighbor's· re- : 
quest, but did agree. to go to the Gari\t house for about an hour (R 30,40, 
46). Mr. :F1-tzgerlild and the accused ·then had a few drinks in the break-

. .fa.st ·r,oom,. t;he women drinking only Cooa Cola. •. Miss G~tt went a.way to · 
· • .fill her previous engagement, am at about· 2030 hours the aoouaed, Fitzgerald 
· a.nd Mias; ~auiey proceeded in_a.ooused'a. oar to the home of Miu Britt and 

brought her to the Gantt residenoe where they repaired to-the breakt&St 
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room e.nd engaged in a general conversation.· The women dratlk some soft . 
drinks am the men consumed the gr:eater part of the r \.m which they- had · 
wi~h them {R 17,30). Miss Britt testified that e.i'ter a.'~o~t an hour at 
th• Gantt house the following o~urreda_ . .. _ , · 1 

•A.· I oan tell you e~actly wh.en I got hoine. It was not long. 
· I remember this beoa.use I said. 'The hour is up, an:l Martha has 
not come back, ani I must- be going home.' Lieutenant Hightaw-er 
offered to take me home •. He asked Fitzgera.ld if he would like 

_to go along or stay there. Fitzgerald said, •It is only a jump, 
· and you will be back in a. ft!J'lf minutes. I will sit right here.' 

We started out' to the oa.r a.nd he asked me - he said, 'You don't 
drink, do ;you71 I said, •No, I don't drink. and don't smoke.' · · 
He said, 1\'lhe.t, do you do, then?' I ea.id,. 'I drink enough . · 
tJotfee to .overbalance all tho_ thiDgS I don't do, I guess.• We . 
got in the car, am instead of going home we went up town around 
the _square. He started down towards the jail. I said, 'I don't 
live ·on this side ot tawrnJ I live on the other side. 1 He t~d . 

. , and went around .the square.· I aaid to go down Church Street. · Re 
would not know that, but I indicated it and he did not stop. Re 
turned at the Pos toffice. . I said,· 'I .must go home.• . At that 
time I waa gettiDg pretty panicky., and. he quicke1:1ed his paoe am 
we went just as hard as we could tear down the Brewton road.· I · . 
aa.id, 'Please listen. I don't even know· you. Turn a.round am . 

·... take me home~ Here is a place we can turn aroUJ:Xl - by Mr. West'••' 
He paid no attention then. In a few minutes he a aid, -· ~We will . 

·~ .t~n,' and I thought my fears were over a.Id said, • I will oala , 
_myself.' He stopped the ca.r azid said, •'Give me what money you 
. have.' I had my red pocketbook with me tha.t I had picke4 up a.Di 

I k:new it had no money in it and told him. · He said, -'You lcno1r 
damn well you have money. Give it to -me.' I 'said.- •FraDkly, 
I don't have, because I piolced/tWis purse am my money is in 

· the other one anl I did.not ohauge it.• He ea.id, •Give me ·your 
'· jewelry., t.. and a:catohed, ~ earrings am grabbed off. thia f'rater,nit;r ·. 

riDgo (Here witnesa indica.ted a fraternity ring ehe wu ,rearing.) · •· 
He hit ~e with it up here (witnees indioated a 1pot on her 'left.·.. , 
temple) a little ,gash that stayed two or three da1'8•"'.. He··gra.bbe<l 
rq nose glasses. Do you ,rant them! '. . . -· '· ·· 

_ •Q. Will you pleue · 1h01r them- to the oOlU"'t. ' 
'.!.&.. · {Witneu drn a pair. ot .nose gluses f'ro:m. her purae ' 

and hold them. up in her. hand.) He- maahed them together in e~Jll!I · 
. way. I had them to Weise'• and the1 tixed them. Re crushed , . 

them together in ·~ wa7. . ?hey did not break, for·Whioh I , . .. : was Ter;y thankhl~ .Then !ill told me to gin .hill 'Jq wa.toll_ and ·.· 
. .. rq ri:cga, alld I aaid, • I. just oa.nnot giTe them. to 7ou. You , 

have -no need tor them.. . You oould not wu the~ am '11l3' .father 
ga:ve me the diu.on.dl am my- father 1a not ,lhing~ am 'I. prise 
them Ttr;y highly. t Re ,sud it didn•;t. male• adum to him -, gin 

' . \ . 
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them to me. ·He 'said, 'Are you going to give them. to mttT' . I 
said, 1 No, I am not. 1 · He ,said, 10h, -:,es, you are.• He opened 
this compartment there and took out this gUJl and. I immediately 
gave them to him - . the ri:cgs, the watolil., and thia · pin. (Wit-
nes a indicated by pointing to a pin she wu wearing_on her dress.) 
He had the other things. So th,en he oomma.nded Dl9 to,take ott 11q 

clothes a.nd get on the back aea.t, holding the gun onr me. Ot _.' · . 
course, I thought m.y life was at an end. I didn't lcnmr what he · 
would do, a.nd I did it whatever time he threatened me with the 
gun. When I did not at onoe, he gave :me a blcnr here (indhati?lg 
right breast) once and on the baok of the, neck 'twice. Here o:a. 
m.y Mok {indicating by pointi:cg to the baok Qf her neok) ·and 

_here on the chest (indicating by pointing to .the right side-ot· 
chest) I wu as blue as I· could 'be a:nd the Jmot is 1tUl there. 
I lll1 taking X-ray treatment• tor it. · . 

11Q. Before you eontinue ~ you say he wanted money-. . Did . 
he say why he wanted ·t.he. mone;y-f . . ..

•A. He 1aid he w:aa~ broke., That wu his onl7 reuon.. .. 
•Q. ~t _nlue d~·yo~,:plaoe on theH ring•, ·approximately., 

other_ than the sentimental -raluef · 
· "A. You mean altogether!· r , ·· 

'!Q•. All told, what value: do you plaoe on themt ' 
"A•. About $400. The watoh wu· $50•. I had juat finished ·. 

paying for it. ' . . · . .. · . 
•Q. Continui, with your 1tory•. · What happened. :nextf 
'!A. · Ot course, the next thing wu he went ahead with the 
purpose that he ha.d put• ba.ok there tor.· · 
•Q. I ~ll ban to ask: you to tell the court ape alticall7 

what happemd. The oourt 18 onl7 here to get the whole truth_- . 
Don't teol embarrassed. .I understard your heaitano7. but•• wa:t 

· you to tell them act_ual.17 what happened. . · . 
•A. Well., he had - that 11, he tried once, but I don't know 

· how tar he auoceeded. ,but he 1aid, 'i'his damn thing won't explode,' · · 
. - whatenr that meana. and with that he pulled· Jne onr on him and . 
toroed hi.Jntelt upon.• with ·'lq mouth, holdilJg'• dcnnl with 7q' · 
head, hitting me on the back ot 7q' neok and poundi:cg me on '1q 

,head. ' I oould· not ·,tam it' ud I wmited on'hia. .That ma.de him . ·. · 
. mad am he grabbed. ·up a ooco oola bottle with a top on it alld . · 

rU1111.ed U. 111- me. I I creamed.- I ·thought I.~u dead. , I gue11 · 
he thought 10, too. ·. With that h• hopped .out ot the oar. He 

,; -at all t :lme1 kept thi1 cu• 011 band.· He put it down ~aay, 10 I . 
. Jcnar, it w~ well loaded. · He hopped out ot the. oar with that ~ 
and ordered me baolc in the tront Hat am got _1n; . He dreued 
outside•. ' He got in the oar am ba.oked. out all the way- up.· I 
did not open D1' mouth •... He ·1&14., 1Don1t you 1.:y- a. word to alV'O~•, 
!rhis · ia the: lut tiWI you Till. He :me, am. if JOU go down to · 
Eglin Field looking tor me, you ,ron1t tind me beoauu B1'· IWllt · : 
11 l1Qt Hightower., He aaid, 'It I. hear ot 7our getting on the · 

I , 

6 

http:rU1111.ed
http:act_ual.17


• 

t108)
" 

telephone ·aJld ,calling &n70ne I Ul oomi.ng baok. 1 At enry- threat 
· he ae.id he would blow nrr brains out. 5' drove up in front et. 
. Gantt' a and stopped. Re. got o~ ot the oar, took the gun with, 

hilll, aJJd said, 'If ,-ou move om ~nob I will blow your braim 
out., I did not move nrr- head to the right or le.rt. H~ wu gone 
but a few minuwa. I don't know' wheN he went. When he oame · 
ba.ok he aa.id, •I am going to -~e 70u home am pµt you out ih 
front of your house. 1 Inatead.o.f doing that. he tul"J:l8cl in. a 
little atreet about ten .feet t,r:c:a there am backed. the oar out 

·and came dQ.lrD. in froAt of lliae;Gant.t•a houn am atopped on the 
opposite aide and said, 1Get:-o.ut ot tbia oar.• . I began getting 
out. He grabbed the .gun ud aaid, ,'Can't 10u get eut other• 
in a hurry!' I tried ,to ani ·a.s aoon u · I was out, he grabbecJ. 
the door and tore ott down ~ht,: road. Immediately I -n:at aor~u 
the atreet a.lld into Martbaiir'houae, and theN •he •at wi.th 
'Chief 'Warrm Officer Fitzrrald. I told them the atory~ except 

. ·.£or t~. awtul part. I ·_-..s a li1itle bit, embarruaed. · I wu 
' ' frightened to death. ·Fitzgerald walked. home with me. He 

_wu all to pieces, he wu ao· 1i1m2erTed.• (R Sl-34.) 

. In response to turther qu;atio~ the witneu atated- podtively that 
0 .1.he uoaaed gained penetration ·or her body tor a lWted period ot time . 

·am that he ala o foroed his pe*11 into her mouth. . She· •rtolentl7 pro- · 
tested to everything.• : Arter Fitzgerald had taken her home, Y111 · Britt 
·atated tha.t she called a taxi· tq take him to a hotel or Egli11 Field al'ld 

· she then looked the door alld went to bed. "It wu then 11100.• She 
:~1.li not go 1.mmediately- to the -dootor tor tear ot exoiting her mother, · '. ' 

. Wh,O W8.8 Buffering f:ran. high blood presaure and all)' exoitement might haff 
. : ·)le.en_ fatal tC? her (R 35, 36). At about 0700 hour• Mias Britt. had a con- · 

•ultation with Dr. Parker, her tamil;y phydcian, who ma.de a routim · . 
examination ot her and had her to return to his office in the atternoon, 
at which tiln~ he lllade a more detailed examination of the colldition of 

· her bo~. A report wa.s' then made to the ciTil authorities, apparentl7 ' 
by Dr. Parker, a.n:l a oonaulta.tion •u had between Mias Britt, Dr. Parker, 
Mr._ Clifton V. Hines, deputy sheriff, ai:id Mr. Ree\rea, the chief of.polio•• 
At a.bout 1600 hoµrs on the same day the aocuaed appeared at the door et 
Miss Britt'• home a.rxi requested admittance, ,ta.ting that "I brought your 
jewel,. 11 

. Mias Britt received him into the liTing room alld he h&Died to · 
her the•jewelry which he .had taken from her excepting hc,wever the •ear . 
aorewa. · The~ aooased ukecl her it ahe knew the whereabout, of Fitzgeralcl 
a.rxi if he wu with the .aherift. She replied that ahe did not knoW• .He 

· t~en left; "am. ~oz:e dawht the road" (R ~9). On crou-e:xamination W.aa -
Britt ata.ted that ahe had lcnawn Mr.- F1 tzgera.ld tor about two years, ha4'" · 
seen him at the Gantt residence aenral times prior to the en~hi~hm. 
question,. but that she had nner attended any--d1"'1,i1Jdng p,rtiea/·-:-she 'liid 
kncnru Ma.rt~ Gantt for tsent7 year• but had nenr spent the night in her 
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house. In respoDSe to questions concerning the pistol which ahe sta.ted 
that accused brandished on her, she a.sserted that he took it from the 
glove compartment of the oar and removed it from a. holster. When re
quired to remove her clothes she pla.oed them on the back seat but they 
fell off on the floor. The witness sta.ted that she. washed herself' when 
she returned to her home after the incident in accused's ce.r but she did 
not examine her body because "I would not know what to do." Her experienoe 
had been very painful. and the out in her face had bled slightly but the 
bruise disappeared in about three days. She ha.d talked to l'ir. SimmoD.S, 
the States Attorney, after her conference with the doctor. Miss Britt 
was ·asked to repeat the statements she had made to Fitzgerald a.ni Mis• 
Gantt when she returned to their house. She stated that "Martha said, 
'Wha.t has happened to you.' I said, 'I have been robbed.' 11 She denied 
ma.king conflicting statements to Miss. Gantt, Mr. Simmons or Tom Gantt 
{R 41-56). .The witnesa was in~errogated i.t length by the court. She 
stated that she had been a teacher in the graded schools of Anda.lusia. for 
17 years •. The jewelry removed from her perso~ was exhibited by her to 
the coutj;,· and described as 111'hese two ringsa (a. cluster diamond a.nd 
plain di8.lllond.}J a shrine diamond ringJ my brother's medical f'ra.ternity 
ring; this pin tha.t I a:m wearing; my glasses and my watch• (R 61). She 
had never had a gun pointed.at her before this incident 8.lJd she believed 
the accused intended to shoot her. He had sa.id several times that if' she 
ran he would 11blow my bra.ins out. 11 The accused had gra.aped her by the 

.hair a.m pulled. her•to the position demanded of her to effect his purpose 
(R 65}. 

Dr. L. D. Parker, a. qualified phyaioia.n of Anda.luab., Alaba.ma; tes
tified that he had known the _Britt .family for a.bout 30 yea.re. The mother 
of Mias Lila. May Britt was suffering from eypertenaion arterioaolero&is 
and, oollaidering tha. t she wa.s over aeventy years o:t' a.ge. she might suffer 
a. stroke· of pa.ralyais ca.using her de~th a.t any time. Dr. Parker examiDed 
Miss Britt on two ocoaaiona in hi,s of'fice on 29 April 1947. In the early 
morning he had n~ lady a.ttendant preaent a.ma. more detailed exa.millation 
was made in the afternoon. Miu Britt had a. •out place and sora.toh down 
the let't· side of' her f'aoe three or four inch.ea long.• No suture wu re.~ 
quired. The pa.tient wu · ··. · ,. ,. 

"upset - excited, nervous~ upset•••• ••• her right breast 
had quite a. large lump, a.bout the size of a hen egg, a.nd ·the 
whole breast showed etoma am ,ra.s blue surrounding the lump. 
There were various bruises on the a.bdomen - the lower a.bdomen -
a.bout l•l/2 1llche1 in diameter. a.Dl ea.ch one o.f' the marlcs ~.wu 
blue. Th.ere were various pla.oes on the right leg, as I remember -

· on both leg•. There were &ol!le on the le t't leg, but the right 
leg was worse. She complained ot her Deck a.m baok, but I 
could not find a?lything definitely wrong there. On the later 
examination I found that ehe h&d bruises _and la.aerations on the 

7 .... 

http:Alaba.ma
http:pointed.at


(110) 

labia minora - there are two lips, small and large, at the en
trance or the vagina. - a.nd this is the smaller one right next 

'to the entrs.noe. There were a.br~iom or bruised pla.ces and 
cuts through the skin about three quarters or an inch long 
- a.bout so long • (here witness ind~cated by showing a space 
between his finger am thumb a.pprxoime.tely 3/4 of an inch) · 
and broken enough . that it wa:s cut through the skin on the in
side. The hymen am on the entrance to the vagina. it wa.s 
senrely lacerated am bruised. This la.cerated and bruised · 
condition on the inside, a am.all speculum inserte~ ba.ok in the 
mouth or the uterus about three inches, and even the mouth of. 
the uterus showed same evidence ot having been hit some way 

'with aome ha.rd substa.noe.". (R. 67-68) 

Dr. Parker expressed the opini~n that the injuries could not have re
sulted from·normal intercourse (R 67-68). On cross-examination Dr. 
Parker stated that at his first examination of :Miss Britt 11she told me 
that she did not think the vagi~ had been penetrated so f'a.r as the in
tercourse was concerned. She said that he was in a position that he 
was going to have intercourse aIX1 tried to, but she did not think he · 
penetrated her" (R 68). The patient had alwaya been slightly nervoua 
but wu not Wwhat you would call the psychoneurotio type that is always 
complaining." The lesions in her private parts ~ere not suoh as might 
be expected from rough treatment during intercourse and were caused by 
some foreign body. In accorda.noe with :Miss Britt's des.ires, Dr. Park~r 
had 09+l_ed the local police and when they conferred at his office Miss , 
Britt related oply the cirotlll.Stances of the robbery to them (R 72). · 

Mr. Jefferson Fitzgerald was recalled by' the prosecution ud stated 
that while he and the accused traveled toward .Andalusia on the evening in 
question they had •,oms coke or 7-Up" in bottles in the oar which they ·, 

. were using for ohuera. When Miss Britt rettirned to the o·antt house •s11e 
waa crying and very excited like aI¥i very ·incoherent aild said Lt. Hightower 
had not ta.ken her home and ha.d ma.de advances to her ·w had tried to tear 
her clothes off a.nd had taken her jewelry. 11 At. about 1130 hours the next 
da.y, .Yr. Fitzgerald had called the accused_ from the office ot the deputy 
sheri;f ~ said, "~t have you done, boyt• He &D.S'W'.ered, "What do you 
mean? I asked it he na.d the jewelry or anything in his posaession that 
did not belong to him•. ••• He said he did have••• I told him to bring 
it up there right awa.y. •• First he said he did not have &I\Y' gu _or money 
to bU7 &.?11 and he 'Wt>uld bring it tomorrow. I told him he had better bring 
it right away, or the Sheriff would o~e down a.f'ter it. 11 (R 74) Xr. · , 
Fitzgerald testified further that on occasion he had seen a gun with hol• 
ster in the glove compartment of' aooused'a:oar but did not see any gun 
on the evening in question. When Yiss Britt returned to the Ga.ntt house 
and ata.ted that accused had made a.dva.noes .to: her a.n:l taken her jewelry 
h(e noticed that ahe wu not wea.ring gluaea a.a had always been her custom 

R 78-79). · · 
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Captain William H. Morris, CMP, the Assistant Provost Marshal at 
Eglin Field, testified that on.the evening of 29 April 1947 he received 
i:cstruotions to make a.n investigation concerning the accused. He con
tacted accused at his home in Shalimar Courts. An officer who a.coom
panied him requested the accused to step outside of the house and then 
asked him if he had been to Andalusia the night before. He replied in 
the a.ffirmative. The accused was asked if he ha.d ma.de a i'urther trip 
to Andalusia. and he replied that he had gone ba.c.k that day to return 
some glasses and jewelry. The officers then took the accused in custody 
and placed him in arrest of quarters at Eglin Field. On the tollowiDg 
day Captain Morris went to accused's home in Shalimar Courts ,nd told :Mrs. 
Hightower, accused's wife, that he wanted to get a gun •that Lt. Hightower 
was supposed to have had in his car.• Mrs. Hightower replied that there 
was a. gun in the oar a.nd went .to where it was parked, opened it an:i removed 
from the glove compartment a. pistol, holster, three clips, a clip.pouch 
and first-aid pa.oket. She ha.med these articles to Ca.pta.in ijorris. The 
witness identified am there ·was received in evidence a.a Prosecution Ex
hibit 3 a 45-oaliber service pistol with belt, holster, first-a.id. packet 
and three ammunition clips (R aa-84). 

Staff Sergeant Ma.rtin R. Van Slyke, Squadron A, 610th .A.AF Base Unit, 
was a special guard assigned to guard the a.ooused. · He testified that on 
about 30 April 1947 the accused stated to him that he wanted to s.ee Mr. 
Fihgera.ld, that •He is the only one that could do me aey good. He wu 
in the oar with me. 11 On the followiDg morning the a.ooused sta.ted that 
Fitzgerald "wasn't in the oar with him and he bl.d to get to ta.lk to him 
and that he had to get someone to aa.y a bare ass lie.• The accused had 
also said that he'had a.· .45 pistol in the oompartml!lnt.of his oar a.nd re-

. quested Van Slyke to get someone to remove it am turn it in to aupply 
or make a.way with it. Van Slyke stated further that the accused told him 
that "he tried to make her and could not do it, and she offered to go down 
on him. ••• that he knocked the hell out of her and threw her out ot the 
oar right on the main street of .Anda.luaia.• The aooused had given the 
witness a. letter to deliver to his wife (R.86-90). 

Sta.ff Sergeant James F. Ba.11, Squadron A, 610 W' Bue Unit. waa 
also a. member of the deta.11 guarding ao9used at Eglin Field. Sergeant 
Ba.11 a.sserted that a.ccused told him that "he waa in the oar with the 
lady and she a.ttempted to in other words, 1 go down on him.. 1 • She offered 
him. jewelry and a. pair of shoes a.nd he beoam.e ini'uriated, atruok hel"., 
and "boosted her out of the oar am threw the shoes after her ·and drove 
off.• He noticed jewelry in the oar and on the next day Fitzgerald called 
him a?ld he took the jewelry ba.ok "and told her, 'You are gettiDg ott rel-
atively light and easy'" (R 92). · 

First Lieutenant Edward H. Alderman, :r.c, testified tha.t he was· dia
.. 

penaary o.ffioer a.t the Station Hospita.1, Eglin Fielq, Florida, on 29 .·· 
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Aprii 1947, and that at about 1300 hours on said date the a.ooused re
ported-to him and requested a.n examination for venereal diseue, st~ting 
that· he ·h.ad. 11-ttempted interoourse with a pick-up three da.ys previously. 
Lietitena.n~·~de~ gave aoo~ed a physio&l examination and the results 
were:·neg~tiT.e. · (R.·96)• · ···. · · • 

it.·..,;i~ s·t·i~·~i~ted by the parties tha.t·the items listed in Specifica
tion i or'·Charge\:(had a market value of over $50.00 (R 97). 

5. For the Defense 

The defense moved for a finding of not guilty of all charges a.Dd 
·,specifications• ·which motion was overruled. Without objection there 

was received in evidence ·as Defense Exhibit A a certified tr8.lll3or1pt of 
Case No. 8 of Docket No. 2 of the proceedings of,the Gra.nd Jury of 
Covington County, Alabama.. The. entry is u tollCJWa a 

. "The State v. Lt. Raymond Tolbert Hightower No. 8 Cha.rgea 
Robbery, Rape e.n:1 Crime against nature. No Bill, G. C. Pieroe 
(Foreman)" {R 98). 

Without objection there was received in evidence as Defeme Exhibit B 
a stipula.tion_that if certain named prominent oitinns and officials of 
Wuhington County, Florida, were present they would state in substance 
that they had known the aocused for~ yea.rs and th&.t his reputation 
in the community for moral charaoter was good (R 99): There was also 
received in evidence, without objection, a sworn statement of Mr. C. F. 
Lear, Yioe-President e.nd. PMhier of the Valparaiso State Bank, Valparaiso, 
Florida., to the effect that the be.ok he.d made accused a loan of ~300 on 
31 May 19~7 and that as of ll June 1947 a balance of $250 remained un-

, paid (R. lP0, Def Ex c). . . 

Robert Gay, taxi stun operator of Andalusia, Alabama, testified 
that he knew Miss Lila May Britt e.n:l had delivered whiskey to her house 
on several occasions dJll'ing the la.st five ye~rs. He asserted thats 

. •1 goes with him to deliver· the package myself so the 
driver won't handle it. I oarriu it to the door a.nd tnock on 

_the door, ani I have a. pint of whiskey. She comes to the 
door -.nd otherwise not dressed like she ought to•••• She 
comes to the door and I seen a couple of soldiers." · 

_The witness userted that he kne.,..: no more of Miss Brittis general reputa• 
·tion for o~st~ty tha.n what he had seen am it wu .•pretty bad.• On 
oross-examina.tion th~ witness denied that he wu a bootlegger, he carried 
the whiskey for the bootleggers. On one occasion she appeared to be drillk• 
ing and had on a nightgown "you could see through. 11 She stayed at Jl.i88 
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Gantt•s house most of the time. The witness could not spell the name 
of the street, "Dunston," on which }ie _said Miss Britt lived (R 100-107). 

W~ R. Lindsay, Taxi business, Andalusia, Alabama, testified that 
he had delivered packages of whiskey to Miss J.lartha Ge.ntt at her rooming 
house on South Three Notch Street. He saw soldiers at the place. ~ 
had taken a drink with 1ti.ss Britt and knew her general reputation for 
chastity a.nd moral conduct, which he described as "It is always run 
a.round whenever anything cane a.long to Andalusia11 (R_ 109-112 ) •.. 

. Mr. G. c. Pierce, President of the First National Bank of-_Qpp, 
Alabama, testified that he was the foreman of the Covington County 
grand jury which considered the case of State v. Hightower. Miss Britt 
was asked the direct question "if Lt. Hightower made &n attempt to rape 
her," a.nd she replied, "No" (R 115). Under further examination.the wit
nes~ stated that "llr. Simmons &Jsked her if they had sexual intercourse 

. and she said, "No, 11 an::l further 11 Yes, she was asked the question if 
she felt like Lt Hightower should be punished for what he had done am 
she said she did but she didn't want him tried in the courts of Covington 
County" (R 116-119). 

Mr. Clifton 'v-. Hines, first deputy sheriff .of C~vington County, 
Alabama, testified that on 29 April 1947 when he went to Dr. Parker's 
office to confer with 1riss Britt she stated that.she had been robbed 
of her jewels. Nothing was said.abput any sex offense. Fitzgerald 
had made the telephone call to accused ·from his office. Miss Britt had 
assured the witness that if she got the jewels she did not want to pro
secute in the county due to the publicity involved and the illness of 
her mother. Mr. Hines had waited for·e. call from Miss Britt if and when 
her jewels were returned but.she had not called him (R 121-131). 

:Mr.· Tom Gantt. Chief of Police of Florala, Alabama, testified that 
he was a. former sheriff of Covington County and that he ha.d known Miss 
Britt for twenty-five years. He· had talked with her prior t-, the trial 
a.nd she denied having been raped but stated that 11We did ha.ve a .fuss" 
and she showed the witness bruises on her neck and legs. She also stated 
that "he carried her jewelry off and that he brough~_;t back."_ Mr. Gantt 
asserted that he ha.d taken-a drillk with Miss Britt/8frAo:ne occasion prooured 
a. quart of wine and a. qua.rt of liquor for her (R 136). 

J4i,ss Martha. Gantt .testified that at a.bout 2300 hours on the night of 
the alleged offenses, Miss Britt was crying,when she returned to her home 
and asserted that she had been robbed. The next day the witness received 
information from the ~ivil authorities concerning the alleged rape. She 
a.pproaohed Miss Britt with regard to the latter information and Miss Britt 
said she had been attacked but that she did not want e:ny publicity concern
ing the matter (R 139). On cross-examination the witness stated tha.t Miss 
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Britt never imbibed intoxicating liquor, had never spent the night ~n her 
home and reluctantly agreed to go to her house for an hour on the night 
of 28 April. 1liss Gantt was acquainted with ~obert Lindsay, the taxi 
operator, but she did not know Robert Gay. Neither of these parties 
had ever delivered liquor to her home (R 141-144). 

The law member explained to the accused.his rights as a witness and 
he elected to testify under oath in his own behalf. He stated that on 
the night of 28 April 1947 at the suggestion of Warrant Officer Fitzgerald 
the two went to Andalusia.. Fitzgerald purchased the gasoline "a.nd more 
or less forced me to go, 11 stating that he knew some girls "up there. 11 

They purchased a bottle of rum at Valparaiso. The parties had a round 
of beer and the accused "matched him out of five dollars • 11 "On the way 
they had another beer and when they arrived at Andalusia, at about 1900 
hours, Fitzgerald made a telephone call am. 11he suggested that he had a 
couple of nice looking girls on the line. 11 They went to the home of Miss 
Gantt where she answered the doorbell in "more or less unusual dress." 
The parties were seated in the living room and accused had the bottle of 
rum in his hands. 1'd.ss Gantt 11ran up and grabbed the bottle and took it 
back and put it on the breakfast table." The accused, Fitzgerald aIXi 
Miss Cauley left the house aIXi purchased some lime ~colas." Miss Gantt 
departed to fill a. previous engagement. After eating sµpper a.t a nearby 
restaurant the accused, Fitzgerald and Miss Cauley went to the residence 
of Miss Britt and returned with her to the breakfast room at 11iss Ga.ntt's 
home, where they encaged in a. general conversation described by the accused 
as 'twha.t I would call a 'Whorehouse conversation." The parties drank rum, 
using lime "colas" for chasers. Accused asserted that he wa.s not a heavy 
drinker·ani took no more than a couple of drinks because he already "had 
a few too many and more would have got me intoxioa.ted." At approximately 
8:40 Miss Britt insisted that she had to go home. The accused stated 
that "I was informed that I was the only man with an automobile." Re 
requested Fitzgerald to take. N:iss Britt home and also requested that he 
go a.long in the car·, but Fitzgerald refused. After he and Miss Britt 
got into the ca.r she started removing her jewelry. s~ying, "Here you can 
have that." Re declined saying. 1•woma.n. I don't want your jewelry, I am 
not even interested in it. 11 She said, "Put it in your pocket. We are 
going to play a little. iie are going to have f'un. 11 He drove her to her· 
home am "opened the door for the lady to get out. 11 She declined and 
Wanted him to "go somewhere for some more beer." She started searching 
the oar for so.mething. He said, "In the first place I am quite a b,it 
your junior. · .r don't care to even talk with you abo~t ••• she wanted me 
to a.ooept the jewelry; in fact. she gave me the jewelry and wanted me to 
accept it if I would have sexual intercourse with her - an-yway at all,
;h: said. and. however I desired. 11 The accused then related that Miss 
ntt made sexual advances upon him, finally partially undressing herself 

anndd stated that "I sat there 30 minutes begging her to get out of my car 
a let me e-o b k II Sh d 1 · H if o ac.. • e ec ined. e thereupon grabbed her by the ha r0 

her head and the left leg, threw her out into the street and drove off. 
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He also threw the jewelry out of the car and left Miss Britt and the 
jewelry in the "middle of the street." She threatened him, stating 
that she would report that he had raped her and stolen her jewelry. 
Accused stated that this was about 2200 hours and that he went back to 
the Gantt house where Fitzgerald came to the door in his "shirt-tail" 
and declined to ride back to the field with him, saying that he was 
going to "shack up with Martha." - He then went back to Eglin Field and 
on the following morning tried to get on the sick book but was not success
ful. He was given some headache pills. At about noon he got a call from 
Fitzgerald, stating that "she is going to swear that you stole her jewelry." 
He remembered that Miss Britt's glasses were. in his car, but he had no 
money to purchase gasoline for the trip and so advised Fitzgerald. He · 
was able to borrow four dollars from Master Sergeant Beaulieu, got some 
gasoline and drove to Miss Britt's home in Andalusia where he invited her 
to come out to his car and get her glasses. She went to the car and accused 
handed her the glasses and sta.i;ed, 11 I understood that you ran to the 
sheriff about this. 11 She replied, 11No, I have not said a word to _anyone 
and turned around and invited me to come back there that night" (R. U.7-
153). On cross;..exaznination, the accused stated that Miss Cauley ~s the 
girl he 11was working up to," but as they sat at the break.fast table Miss 
Britt fondled him and told him that she could show him "as good a time 
as any young girl could. 11 Fitzgerald was supposed to date Miss Gantt. 
Both Miss· Britt and Miss Gantt drank ·rum, using. 7-Up for a chaser. The 
accused l'laS asked if he ma.d~ a statement to Sergeant Van Slyke, who guarded 
him, concerning the alleged offense. He replied that he did talk to him 
about some minor details. He never talked to Sergeant Ball, another one 
of his guards. He denied that when he testified before the grand jury 
he stated that he picked up the jewels of Miss Britt on the street the 
day following the alleged attack. Accused denied that he had a gun in . 
his car on the 28th of April but stated that he had placed it in the car 
on the morning of 29 April (R. 155-165). ' . · 

5. Evidence in rebuttal 

Lieutenant Colonel Charles D." Chitty, Jr., Air Corps, testified that 
he knew the accused's general reputation as to moral character and that 

· it was poor. On cross-examination he stated that his opinion was based 
on his own observations or accused I s conduct and efficiency as well_ as 
llhat he had heard others say about him (R. 164-165). Mr. Clifton B. 
Hines, the deputy sheriff, was asked if he knew Tom Gantt' s general repu
tation for truth and veracity. He had heard people state that they lfOuld 
not_ believe him and he had heard others say that they would (R. 167) • 

Mr. Bow~n Simmons, the Circuit Solicitor for the 22nd Judicial. Dis
trict of Alabama, testified that on the morning of 28 April 1947 Miss 
Britt came to his oi'f'ice in the courthouse and made certain statements 
to him. He took her before the Circuit Judge and discussed the charges 
to be filed against the accused. Miss Britt "refused to issue the warrant. 
herselt. 11 The prosecution in the state court was commenced "-without the 
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consent a.nd 0 ;er the prvtest of 1:iss Britt." She at all times pre
ferred that the rrosec~tion be had in the military court. Mr. Simmons 
was of the opinion that both warrants charging robbery and rape were 
prepared at the same time, however, a fnr days could have elapsed be-
tween the time of their issuance (R 167-170). . • 

Miss Catherino Cauley, Elba, Alabama, testified that when she, 
the accused a.nd 1~. Fitzgerald went to Miss Britt's home to bring her 
to the Gantt residence, Miss Britt at first refused to leave her home, 
having observed that Fitzgerald was intoxicated. She offered excuses 
stating that she ha.d considerable school work requiring her attention. 
However, the accused talked to her an:l. urged her to go a long with them, 
after which she finally consented. After they arrived at the Gantt 
residence the men mixed drinks but neither she nor Miss Britt drank: any 
liquor. They draDk 7-Up or Coca Cola. The witness had never seen Miss 
Britt before that night. Prior to the time that the accused left to 
take Miss Britt home she noticed that "his tongue had begun to get thick" 
but otherwise ~he did not observe a:r:w evidence of intoxication. Miss 
Britt left the house with the accused a.t a.bout 9130 p.m.. Miss Gantt· 
returned at about lla00 p.m. Miss Cauley heard Fitzgerald 1.I1Swer a 
call at the door but she did not know whether it was before or after Miss 
Gantt ca.me in (R 174-181). 

Miss Martha Gantt was called by the prosecution in rebuttal am 
stated that she had known Tom Gantt all her life and knew his general 
reputation for telling the truth. She stated, "I would not believe him 
on his oath" (R 182 ). · 

Mr. C. M. W1ggins, 220 Bresden Street, Andalusia. Alabama, a char• 
_acter witness for the prosecution,stated that he had lived across the 
street from Miss Lila. 1!ay Britt am had known her for thirty years. He 
had never heard her chastity brought in question "until this trouble 
came up." There were street lights in front of his house (R 183-186). 

1~. J. A. Brawner, Chief of the DriTer's License Division, Alabama. 
State Department of Public Safety, livi~ at Andalusia, stated that he 
was a pe~sonal friend of Miss Britt and had known her for twenty-five 
years. iie asserted that her reputation for chastity was good and tba.t 
her character was above reproach (R 187). · 

6. Discussion 

Procedural Mattera 

. Several procedural questions raised during the trial merit oonsidera.• 
tion. The prosecution moved that in view of the nature of the expected ' 
~estimony, spectators be exclu:l.ed from the court room. The defense ob
Je cbed ani e.n agreement was reached whereby spectators were limited to 
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suoh interested persor~ as might be designated b1 the defense am such 
military personnel as were attending the court-martial for instructional 
purposes. The action of the court wa.s within the exercise of its sound 
discretion an:l. could only be construed as favorable to the accused 
(par 49!_, P• 38, MCM 1928). 

After the reading of the charges and specifications to the accused 
but prior to entering pleas, the defense interposed a plea. in bar of 
trial contending that the War Department in 1946 had a.nnounced that rape 
and certain other offenses would not be tried within the continental 
limits of the United States without authority from the Se c:retary of War. 
The defanse obviously referred to Yl'D.A.GO letter of 30 January 1946 to 
each commanding officer exercising court-martial jurisdiction ~r(the 
United Sta.tea which provided that "no person subject to D4lit:e;ry_:~aw 
shall be tried by oourt-martial for murder or rape committed:"e:ft~r 31 
January 1946,·within the geograpftical limits of the states~·~ the Union 
or District of Columbia, except upon special authorization ih each i~
stanoe of the Secretary of Yla.r." The prosecution ther~upon '.offered 
a.nd there was received in evidence without objection Prosecution Exhibits 
l and 2 showing the request of the civil authorities that the military au- . 
thorities take jurisdiction of the accused an:l. the alleged offenses a.nd. 
the indorsement of The Judge Advooa.te General advising tha.t the Under 
Secretary of Vfar had on 25 June 1947 authorized the trit.l of a.ccused by 
genert.l oourt-im.rtial on the charge of ra.pe. The authority of the Secre
tary of War to issue the aforementioned order to the field is not ques
tioned, however, jurisdiction of courts-martial arises out oi authoriza
tions contained in the Constitution and Acts of Congress, more specifically 
Article of Wa.r 2. Its limitatiom are no less tha.n the Constitution and 
the Congress has prescribed. Article of War 92 provides thata 

"No person she.ll be tried by· oourt_;ma.rtia.l for murder or 
.rape committed within the geographic&l limits of the States of 
the Union and the District of Columbia in time of peace." 
(Underscoring supplied.) 

We take judicial notice that at the time of and prior td.the trial of 
this case Congress had by appropriate decla.ratio:cs, proclaimed a state 
ot wa.r to exist between the United Sta.tea a.nd other specified countries. 

ft ,• ' 
In the absenQ:e of speoifio provisions to the contrary., the 

period of war has been held to extend to the ratification of 
the treaty of peace or the proclamation of peace." (Hamilton 
v. Ky Distilleries Co., 251 U.S. 146. ·See also, Kahn v. Anderson, 
255 U.S. 1., l0J 40 Op. Atty.· Gen. No. 100, l Septl945, 4 Bull. JA.G 
481).· · 

We also take judicial notice that at the time of the trial, peaoe had 
• not been officially procla.imed nor had treaties of peace with all nations 
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with which a state o! war existed been rati!ied. Therefore, in contem
plation or law the accused was not tried by court-martial "in time ot 
peace." · 

Defense cou.'lSel requested a continua.nee or the case asserting that 
although he had utilized the greater part o! a month in preparation tor 
trial, he had been unable to procure the attendance or Martha Ge.ntt and 
Tom Gantt. The motion was overruled subject. to having it renewed later 
in the trial. Both or the witnesses named were subsequently produced 
a.nd the defense did not renew its motion for a continuance nor request 
the attendance or any witnesses not shown to have been present; The ruling 
o! the court was not prejudicial to the rights or the accused. nor did it 
constitute an abuse of discretion. 

The Charges and Specifications. 

The evidence su!.ticientl,y supports the finding that at the time and 
place and upon the person alleged, the accused committed the crime or 
sodomy (Charge I and Specification 2 thereof). 

With regard to Specification l of Charge I the court, by exceptions 
and substitutions, round the accused not guilty ot robbery as alleged 
but guilty ot wrongfully committing an assault upon .Miss Britt ·"by 
presenting a firearm, a fort;r-.f'ive calibre service pistol, within the 
range of said Miss Lila 'Jlay' Britt, and pointing said firearm at her in 
a threatening manner." ·As we construe this finding, the court thus found 
accused guilty of an "assault with a dangerous weapon." See CM: 195931, 
Willis; CM 274647, Tru.1illo, 47 m 250. It is provided in the Manual 
for.Courts-Martial that: 

"Exceptions and substitutions -- One or mre words or figures 
may be excepted and, where necessary, others substituted, provided 
the facts so found constitute an offense by an accused which is 
punishable by the court, and provided that such action does not 
change the nature or identity of any offense charged in the Speci
fication or increase the amount of punishment that might be imposed 
for an;r such offenses. The substitution of a new date or place ma1, 
but does not necessarily, change the nature or identit7 or an 
oftense." (Par 78£., l4C1l, 1928; Underscoring supplied) • 

. 
In Winthrop on Military I.aw., pages 582, 583, Reprint, page 383 it is 
st~ed: . . 

"It need scarcelr be noted that while the court-martial ma7 
always convict of a lesser kindred o!tense, it is not empowered to 
find a higher or graver offense than the one charged nor an o!fenst 
of a different nature. * * * and this though the evidence clearl7 
ehows that the greater or the distinct offense was the one actuall1 
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. . 

conmitted;" !'or ~: party cannot be convicted of an offense of' which 
he has not been notified that he is charged and which he has had 
no opportwrl.ty to defend. n (Underscoring supplied) • 

• 
It is elementary that i! the of.tense found is necessarilY included 

in that charged, the accused has had notice o! and the opportwrl.t7 to 
defend against, and ma.y be convicted of such necessarily included o!fense. 
(Par 78~, MCM, 1928). However, as was stated in Cl,! 323728, Wester, 11the 

• particular of.tense .found, in order to be properly considered a lesser 
included oftense 01' that charged must not- only contain at least one of 
the elements necessary to be proTed in the o!'fense charged but mst also 
necessarily exclude any element not contained in such offense." Although 
•assault" is among the lesser of.tenses necessarily included in robbery, 
"assault with a dangerous weapon" contains an additional element not 
necessarily included in robbery. (Par 149!, p 171, MCJl, 1928). In this 
connection see 0£ 223331, ~, 13 Ell 375, 378, holding that "assault with 
int~t to do bodily harm with a dangerous weapon" ie not of itsel.t' a 
lesser included o.t'.f'ense in the charge of robbery. 

B.r comparison of the finding ae to Specification 1 of Charge I $lld · 
the finding aa to the Specification and Charge II it will be observed . 
that "present!ng a firearm, a forty-fiTe calibre service pistol, within 
the range of said Mlsa Li.la May Britt, and pointing •aid firearm at her 
in a threatening manner" are the same acta tound by the court as being 
an element of the offense found in the latter Charge and Specification, 
for aa we construe the evidence, onl3' one act of "presenting a .t'irearm 
* * *11 occurred. We are therefore of the opinion that the !indi.ng ot . 
guil.t7 o! Specification 1 of Charge I should be disapproTed in its entirety
on the ground that the act tound to constitute the aeeault therein merged 
into and became an integral part of the assault found in Charge II and 
its Specification. For cases involving this proposition see Cll 194289, 
Rat, 2 JR 1~, 132; Cll 243818, ~, 28 ER 111, 117. 

With respect to Charge II and its Specification the court tound 
accused not guilty o! rape but gtlilty of "with intent to commit a talcmy, 
Tiz, rape, co.mi.t an assault upon Miss Li.la lla,Y Britt, by will!ully- and 
feloniously striking her on and about the head and bod3" with his fist• 
and presenting a tirearm, to wit; a tort.r-five calibre service pistol 
within range o! said ltl.aa Li.la May Britt and pointing said .t'irearm at 
her in a threatening manner." Here again the court not onl7 feund the 
accused guilty ot 11usault with intent to commit rape" but set eut in 
its findings acts constituting (a) an assault· and battery (b) an assault 
111th a dangerous weapon.. Assault with intent to commit rape in Tiolation 
of Article of War·93 is concededly a lesser o!'tense necessarily- included 
in rape. (Par 148b, MCU, 1928. Cll 228000, llcCoy, 16 Ell .3.3, 39). 'l'he 
additional matters-there.tore amplified the findillg b7 including specific 
acts not alleged nor necessary to the otfenae found. The form o.t' the 
finding waa irregular and so much thereof as is in addition to the find
ing o! assault with intent to rape should be disapproved. B7 W8J' of 
illustration of the foregoing principles the Board refer• to CK 195261, 
Qilmore, 2 JR 201, 20.3; CK 211866, Kaaajna. 10 Ill 147,149; Cll 228000, 
~ 16 m 33, 39. · 
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The foregoing is not to be construed as implying that the evidence 
does not show that the accused struck Miss Britt on and about her head 
and body with his fists nor that he did not present and point the pistol 
at her in a threatening manner. We are of the opinion that the evidence 
adequately shows such acts to have been committed. What is intended is 
to say that having found the accused guilty of a lesser offense necessarily 
included in the rape charged, it was improper to supplement such o!fense 
found by specifying acts not pleaded nor necessary to the finding. In 
other words, the evidence set forth the ~. It was sufficient for the • 
court to find the of'f'ense. 

The events transpiring between accused and Miss-Britt after they lef't 
the Gantt residence on the night of' 28 April 1947 were peculiarly within 
the immediate knowledge of the two persons. Their testimony is in con
flict. The weighing of conflicting erldence and the passing upon the 
credibility of witnesses are functions lfhich the Articles of War have 
lodged, in the first instance at least, in the members of the court
martial hearing the case. It i-s their function, under their oath, to 
well and truly tr7 and determine, according to the evidence, the issues 
joined; it is their sworn duty to administer j11stice, without partiality, 
favor or affection, according to the provisions of the rules and articles 
for the government of' the armies of' the United States. 

The condition of' Mi.se Britt I a bod:,- subsequent to the cOl!IDlission of' 
the alleged offenses, the circUB1Stances of' her appearance at the Gantt 
residence, her age and status in _the community, were all matters tending 
strongly to corroborate her testimony that she was· the unwilling victim 
rather than the aggressor in the unsavory activities. Certainly had she 
been the pursuer as the accused contended, there would have been no 
reason f'or the resultil'lg violent injuries to her body, including her 
private orgarus. The reluctance of lfisa Britt to reveal "the awflll. partn 
immediately after the occurrence thereof, as well as her desire to avoid 
undue publlcit7 regarding the offenses is both reasonable and under-

.standable. Rarel7 would a woman be found who would not shrink trom such 
pu.blicit7. Under the circumstances shown in the record, the failure ot 
the grand jur7 to indict the accused has no bearil'lg on his guilt or 
innocence anddl.d not affect the jurisdiction of the court-martial trying 
the case. Upon the whole record we are of' the opinion that the court 
resolved every reasonable doubt in accused's favor. Without reference 
to the oftenaes of' which he was f'ound not gullt7, our 1xam1 nation of' the 
record convinces us to the exclusion of ner7 nasona.ble doubt as to 
accused'• guilt of' the of'f'enses of' assault upon lli.ss Britt with intent 
to rape her and of' sodoS1' u alleged. 

7 • Recofd.t of' the Depart,m.ent of the Arm:r show that the accused is 
26 years of' age and married. He graduated. f'l'Olll high school in 1941 and 
was emplo7ed b7 the United States Forestry Service prior to enlisting in 
the A:rrq on S September 1942. He attained the rank ot staff sergeant 
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and on 9 November 1946, after completing Officer Candidate School he 
was commissioned a second lieutenant, Air Corps, AUS. His record reveals 
two efficiency reports, one rating him as "Excellent" and the other as 
"Very Satisfactory." -

8. The court was legally constituted and had jurisdiction over the 
accused and the offenses. Except as noted, no errors injuriously affect
ing the substantial rights of the accused were committed during the 
trial. For the reasons _stated the Board of Review is of the opinion that 
the record of trial is legally sufficient to support the findings of 
guilty of Charge I and Specification 2-thereof but legally insufficient 
to support the finding of guilty of Specification 1 thereof, legally 
sufficient to support-•only so much of the findings o! guilty or the 
Specification, Charge II, as involves .a finding that accused did, at the 
place and time alleged, with intent to commit a felony, viz, rape, 
commit an assault upon Miss Lila May Britt, legally sufficient to support 
the sentence and to warrant confirmation of the sentence. Dismissal is 
au~horized upon a conviction of Article of W~r 93. 

~~e Advocate 

~C ]'.) +udge AdTOCate 

On t::,~·/~. __-_--_--__._______, Judge Advocate 
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1st IndJA.GK-CY 325200 

JAGO, Dept. of the A:ruly, Washington 25, D. c. 

TOs Secretary of the Arm:/ 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial am 
the opinion ot the Board of Review in the case of Second Lieutenant 
Raymond T. Hightower (0-590044), Air Corps. 

2. Upon trial by- general court-martial this o!!icer was found guilty 
of an assault upon lti.ss Iila May Britt by pointing a pistol at her in a 
threatening manner in violation of Article o! War 96 (Spec 1 of Charge I); 
ot sodomy per oa upon her in violation of Article of War 93 (Ch I and 
Spec 2 thereof) and of assault n'th intent to commit rape upon Miss Britt 
by- strild.Dg her about the head and body and pointing a pistol at her in a 
threatening manner in violation of Article of War 93 (Ch IC.and its Spec). 
He was sentenced to· be dismissed the service arxi to be confined at hard 
labor at such place as the reviawing authority might direct for ten {10) 
years. The revie"Wing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

J. A summa.cy of the evidence .may be found in the accompanying opinion 
of the Board of Review, I concur in the opinion of the Board that the re
cord o! trial 1s legally insufficient to support the .tLnding o.r guilty of 
Specification 1 of Charge I, but legally sufficient to support all other 
findings o! guilty and the sentence and to warrant confirmation of the 
sentence. 

On the evening of 28 April 1947, the accused and Chief' warrant 
Officer Jefferson F.i.tzgerald left Eglin F.i.eld, Florida, in accu.sed's auto
mobile and proceeded to Andalusia, ."Alabama, wmre la'. Fitzgerald had sug
gested that they spend the evening w1 th friends. The accused was w1 thout 
f'unds and Mr. F.i.tzgerald advanced him $5.00 and purchased the gasoline 
tor the trip. They bad several drinks as they traveled toward !ndalusia 
and also purchased a bottle ot rum. Thai arrived at Andalusia at about 
1800 hours and nnt immediately to the residence of Miss lfartha Gantt 
who race:1.ved them into· her house but stated that she had an Engagement 
to look aft.er her miniater 1s children during the evening. She took the 
bottle of rum which was then about half .fu.ll, placed it on the breakfast 

• toom table and invited a roour in ti» house, Miss Catherina Cauley, to. 
help entertain per guests • . 

: Prior to her departure for the minister• s home Mias Gantt cal.ltd 
lttss Iila Kay Britt, a 52 7ear old school teacher living about three blockS 
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away am requested that she come to the Gantt residence and take care 
or the _place 'While she was away. Jliss Britt agreed to go to Miss 
Gantt 's residence and stay for about an hovr. At about_ 2000 hours 
the accused, Mr. Fitzgeral.d and Miss Cauley called at Miss Britt's 
home to take her to· the Gantt residence. Miss Britt noticed that 
Fitzgerald appeared intoxicated and at first she declined to accompany
them. The accused insisted and she went 11'1th them to the Gantt resi
dence where they repaired to the breaktast room and engaged in a general 
conversation. Drinks were served but the evidence indicates that tpe 
women drank satt drinks, while the men drank rum. Alter the parties had 
conversed tor about an hour lliss Britt stated that •the hour is up, . 
Martha has not come back, and I must be going homa.• The accused 
agreed to ace~ her and they repaired to his car, which was parked 
in front of' the h~wse. He stated to her •You don't drink, do you?• 
She replied •No, I don 1t drink am don 1t 8lll0kee 11 He said, "What do 
you do then?• She replied that she drank catfee. · Accused started 
dri"d.ng in a direction other than her home. She te1ti!ied that she pro
tested but he drove the car to a remote place about 100 yards off' of' 

· a roa.d leading toward Brnton, il.abama, parked anddemande.d that :Miss 
Britt giTe him her money. She replied that she had none~ He then 
demanded her jewelry. She refused to give up her jnelr,y and accused 
reachod into the compar'bnent of his oar and drew there:t'rom a service 
pistol, pointed it at her and torcibl,y removed .tr011 her person two 
diamond rings, a medical fraternit7 ring, a wrist watch and a pair o:t' 
earrings. He then struck her sneral blows on the chest mid body and 
ordered ber to get into the back eeat of the car and undress. Fearing 
far her lite she· got into the back seat and removed her clothes. The 
accused thereupon proceeded to have intercourse nth her. He gained 
penetration in a limited manner and then stated "This damn thing 110n1t 
explode.• He then took !'ran the fioor an unopened coca.-cola bottle 
and "rammed it in me.• Subsequentl-7 he grasped Miss Britt by the ~ 
of her head and by force caused her to take his penis in her aouth. 
She testi:t'ied that attar he was through with her accused took her back 
to the t011D ot Andalusia, threatened her it she should report the. inci
dent and at about 2300 hours released her on the street near the Gantt 
residence. lliss Britt immediately reported. to Y:Lsa Gantt that she bad 
been 1",)bbed ot her jnelq. en the following mornitlg she reported the · 
~ident in detail to her tamiJ.T deetor. and underwent a physical 

· examination. She had bruises on her neck and body' and her female or
glll8 were lacerated and bruised in such a :manner as could not have been 
cauaeo. by sexual relations. · · 

Repcrt waa made to the civil authorities. In the atternoan 
of the emae dq Mr. Fitzgerald, by teleJbone fro• the slsritt•, office, 
noti:t'ied the accmed, 11tlo had returned to Eglin Field, that a report 
had been made ot the incidents occurring the previous .night and told 
him to bring the jewelr,- and return it to llisa Britt. Uter bolT~ 
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some money~ buy gasoline the accused retux-ned,tha jewelry, excepting 
the earrings, to Miss Britt at her home. Warrants were issued charging 
the accused with robbery and z:ape. The accused was suITendared to civil 
autbori ties and conf1ned !or about a month awaiting action of the grand 
jury. Both Miss Britt and the accused appeared before the grand_.jur;y. 
She stated that she desired the case to be tried in a milltary court 
thereby avoiding publicity. She lived lfith her invalid mother who su!
.f'ered with high blood pressure arid she !eared that the publicity might 
excite her a,tber and cause her death. Medi.cal testi!Wny suppc;>rted her 
apprehensions in this regard. The grand jury indorsed •No bill• to 
the charges pending &!airust accused and the States 1ttornay for the 22nd 
Judicial Di.strict or Alabama requested that thL't military authority as
sume jurisdiction. 

Accused testified in denial of any assault upon Miss Britt, 
asserting that she solicited ·him to have intercourse 'Wi. th bar in any 
manner he chos,, and that he became angry and •thrn1 her from the car. 

The record shows that 1U.ss Britt had been, prior to the offenses 
herein, a respected school teacher in the grade schools of Andalusia, 
Alabama, £or 17 years. She bad never bean married. The record also shows 
that the accused comas from a highly respected family and has no prior 
criminal record. He denied being drunk on the night in question but the 
circumstances are such as to lead to the belief that excessive intoxica-
tion contributed measurably to -"the conmission of the offenses. I recom-
mend that the finding of guilty of Specification 1 of Charge I be disap
proved; that only so Dllch of the i'indi.ng of guilty of the Specification of 
Charge II be approved _as involves a finding that accused did, at the place 
and time alleged, -with intent to commit a felony, to wit, rape, comml.t an 
assault upon W.ss Lila May Britt, that the sentence be con.firmed and 
carried into execution. In view oi' the accused's youth and his prior· 
creditable record I recommend that an appropriate United States Di.sciplina1'1v 
Barracks be designated as the place of confi.nement. 

4• Consideration has been given to COIDlllWJications concerning the ac
cused which have been received from Honorable Spessard L. Holland, United 
States Sanate, and Honorable Bob Sikes, Member of Congress, together wlth 
numerous letters from citizens of Alabama and norida attesting to. the 
prior excellent character and reputation of the accused. 

5• Inclosed is a form or action designed to carry into execution 
the foregoing recOIDlllendation, soould it mee th your approval. 

2 Incls 
THOMAS • GREEN

l - Record o.t trial Major General
2 - Form of Action The Judge Advocate_ General 

( Gcroo 47, D.A., 19-N~~-i9~7): 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. c. (125) 

JAGK - CM 325228 

UNITED STA.TES ) 
) 

v. ) 
) 

Corporal RAMON L. GUANOCO ) 
(10320055), Company "C", 
57th Infantry Regiment, ~ 
Philippine Scouts. ) 

) 

s FEB 1348 

PHIUPPINES-RY1JKYUS COMN.AND 

Trial by G.C.M., convened at 
Headquarters PHILRYCOM, APO 
7CJ7, 28 June 1947. Dis
honorable discharge (suspended), 
total forfeitures and confine
ment for one (l) ye2.r. 
Stockade. 

OPINION of the BOA.RD OF REVIEW 
SILVERS, ACKROYD and I.ANNING, Judge Advocates 

1. The recerd of trial in the case of the above-named soldier, 
having been examined in the Office of The Judge Advocate General and 
there :f'eUDd to be legally insufficient to supp;rt the finding• .t guilty 
and tha sentence, has now been examined by the Board of Review and the 
Board submits this, its opinion, to The Judge .Advocate General. 

2. The accused was tried upon the following charge and specifica
tiona 

CHARGE: Violation of the 83rd Article of War. 

Specification: In that Corporal Ramon L. Guangco, Company 11 cn 
· 57th Infantry Regiment, Philippine Scouts, APO 1009, did, 

at Bata.ngas, Batangas, Philippine Islands, on or about 
21 March 1947, willfully suffer four (4) wheel asse~blies, 
motor vehicle 2½ ton 6x6, each consisting of one (1) tire, 
7.50x20, one (1) inner.tube 7.50x20 and two (2) rims, of 
a total value of about $369.32, milituy property belonging 
to the United States to be wrongfully' disposed of by sale 
to unknOffll persons. 

The accused plead~d not guilty to the Charge and Specification. He was found 
guilty of the Specification, except the words ""1' a total value of about 
$369.32" substituting therefor the words •more thQ!l Fifty ($50.00) dollars"; 
of the excepted words, not guilty; of the substituted words, guilty, and 
guilty of the Charge. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due .and to be 
;onfined at hard labor at such place as the reviewing authority WAY direct 

or one year. The reviewing authority approved the sentence and ordered it 
executed, but suspended the execution of that portion thereof adjudging 
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dishonorable discharge until the soldier's release from oontinemen.t, and 
desigrui..ted General Prisoners' Branoh, PHILRYCOM Stooks.de, Provost Marshal'• 
Section, AFO 707, or elsewhere as the Secretary of War may direct, a.s the 
place of confinal!l9nt. The result of trial was promulgated in General Court
Martial Orders No. 191, Headquarters Philippines-Ryulcyus Command, APO 707, 
12' August 1947. · 

s. Proof adduced by the prosecution established that on about the 
date alleged p·roperty similar to that described in the specification wa.s 
missing from the "A" l~otor Pool at Camp Batangas, P. r. The a.caused was 
a member of the gua.rd' detailed to safeguard suoh property.· In a pre• 
trial confession, which the court-ma.rtia.l conclild.ed was of a. voluntary 
nature, the accused e.dmitted that on or about the date alleged he will
fully suff a-ed government property similar to that described in the speci
fication to be unlawfully disposed of by sale to unknown persons. Irre
speotive of ·whether a wrongful sale or a willful suffering of a wrongful 
sa.le is alleged, it is obvious that a wrongful sale is involved in the 
corpus delicti of' either offense. Therefore,_ in order to sustain a con
viction in either case, even though accused has confessed to the offense 
charged, it must appear, from evidence aliunde accused's confession, that 
the-property in question had probably been unlawf'ully sold. 

We find no competent evidenoe in the record, a.11\Ul.de a.ocused's ·oon
tesaion, ~ending to establish t,he probability that-the alleged wrongful 
sale_ had in fa.ot ooourred. thus perndtting the confession to be considered. 
For a. JnO.re detailed discusaion of the points of law involved, see CM . 

, 325377, SipalayJ CM 325378, Ca.tubigJ CM 325056, Balucana.g. 

4. For the foregoing reasons, the Board of Review is or the opinion 
that the reoord ot trial is legally insufficient to support the findings 
o~ guilty and the sentence. - . ' _ · · _ · · 
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JAGK ...: CM .325228 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. f£B l O1948 
TOa The Secretary of the Aney 

l~ Herewith tra.nsmitted for your action Ul'Jder Article ot War so½. 
as amended by the act of 20 ·August 1937 (50 Stat. 724; .10 USC 1522.) and 
the act of 1 August 1942 (56 Stat. 7.32), is the record of trial in the 
cue.of Corporal ~on L. Guangco (10.320055), Company ncn, 57th In
fantry Regiment, Hlillppine Seouts. 

. 2. I concur in the opin;ion of the Board of Renew that the recat"d 
of trial is legall,Y insufficient to support the findings of guilty- and . 
the sentence· and, for the reasons stated therein,' recommend that the 
.findings and the sentence be vacated, that the -accused he released frcn. 

· the confinement imposed by the sentence in this case, mid that all 
rights, privileges and property of which accused has been deprived by 
virtue of si.id sentence be restored. 

· · .3. Inclosed is a form of action designed to carry into effect this 
recommendation should such action meet with your approval. 

"~- )_
.. 2 Inola THCUAS H. GREEN 

l~ Recat'd of trial llajor General . 
2. · Form of action The Judge .ldvocate General 

( GCM0 57 (DA) 4 :Mar 1948). 
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'WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. 

JAGH - C'A 325231 SEP 1 O 1947 

)
UNITEDSTATES ) PHILIPPINES - RYIJKYUS COMMAND 

. T. 
) 
) 

Trial by G.C.M., convened at 
Headquarters, PHILRYCOY, APOSecond Lieutenant Bonifacio ) 

.. 107, 18 July- 1'947. Dismissal,Silverio (O-1896981), ) 

. ·TF, CHI, for six (6) months.Infantry- ) .. 

HOLDING by- the BOARD OF REVIEW 
HOTTENS!EIN, GRAT, and SOLF, Judge Advocates 

1. The Board ot Review has exuiined the record or trial in the oau 
ot the ,officer ll&med abon. 

2. Accused-was triedq:on ~hetollowing Charges and Speoiticatioua 

CHARGE Ia Violation·.ot the 93rd Article or War 

Specifications (Nolie Prosequi) 

CHARGE II1 Violation ·ot. the 96th .Article ot War. 

Speoifioationa. In that Second Lieutenant Bonifacio Silverio, 
Regimental Headquarters Company 44th Infantry- (PS), then 
Sergeant, being indebted to Mrs. Vicenta A. Victotino in 
the sum of 4000 pesos tor money1ha.d an received by- him,; 
-.hi.oh 8.1}1ount became due and payable on-or about 1 June 
1946, did, at Vs.nila, Philippine Islands, .from 1 June 
1946 to 1 June 1947, dishonorably fail and neglect to pay 
said debt. -

He pleaded not guilty to the Specification ot Charge II and Charge II, and 
wu found guilty or that Speoifieation and Cha.'rge. No evidence or e.ny
previous convictions was introduced. He was sentenced to be dismissed 
the service, to forteit all pay and allowanoes due or to become due and 
to be confined at hard labor for six (6) months. The reviewing authority 
approved the sentence and forwarded the record of trial tor action under 
Article of War 48. 

3. The evidence !'or the pr_oseoution iB summarized as followsa 

http:Violation�.ot
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On or about March 1946. twenty men, inclu~:\-· among whom was the 

accused, submitted an application to purchase twenty jeeps from the 
Foreign Liquidation Canmission through a single application (R 6, Pros 
Ex 1). 

Mrs. Vicenta Adriatico Vda de Victorino testified that she met the 
accused in October 1945, in connection with the investigation of a robbery 
canmitted at her residebce (R 9). Subsequent to that time, accused induced 
her to go into business with him involving the acquisition of surplus 
vehicles from.;the Foreign Liquidation Canmission (R 9). Witness gave 
accused four thousand.pesos to cover payment of j 200 each to twenty 
veterans whose names were to be used in the purchase of twenty jeeps 
(R 9, 10). As security for that sum accused., a month later., gave witness 
a note., dated l May 1946, payable thirty days after date, in the sum of 
14,·ooo. "Which I {accused) have secured from her in concept of a loan" 
(R 9, 10 Pros Ex 3). As a separate transaction accused obtain~d a weapons 
carrier from the Foreign Liquidation Commission (R iOh ' This vehicle 
n.a paid for by witness by her personal check (R 10,· 11, 12); it was 
registered in the name of accv.sed because accused said he._was going to 
resign from the Anq and drive it himself., and also if' the ve}?.icie was ·· 
in a collilion., Mrs. Victorino would not be "dragged into court" (R 12). 
Mrs. Victorino never·profited by the income from the vehicle (R 12). and 
received no payment on the note (R 10., 11). · 

4. The -evidence for the defellSe n.s elicited wholly by ·cross
exa.mination of Mrs. Victorino. She admitted that on 11 July 1947 {about 
a month after charges had been served on accused), she signed a paper 

· (Def Ex "A~) which aoknowledgecl the transfer ot the weapou carrier 
to her in consideration or which transfer she cancelled all claims 
against accused for payment or the J4.,000 promissory note and desired 
to drop her charges against accused for failure to pay the note. She _ 
stated. however.., that she signed the pa.per on condition that, it aey-thing, 
directly or indirectly caused by the accused, happened to witness or 
her family', the accused would be responsible to her and her family (R 13, 
Pros Ex 4). · · 

The accused., after having ·his rights explained to him by the la• 
member., elected to remain silent (R 14). · 

6. There ii some ambiguity in the testimony of Mrs. Victorino., in 
that she stated that she wa.s induced to go into budneu with accused., 
and (evidently in the conduct of such business) gave him f4.,000 to cover 
payments to ~etera.ns whose names were to be used to obtain priorities 
for the purchase ot jeep,. This ambiguity hoTever is resolved by the 
introduction otthe note, the terms .or "l'ib.icb. included an admission by 
the aoouse~ that th~- j4.,000 was secured as a loan. There is no evidence 
th.at the payee was other' than satisfied with the transaction. It m11y b• 
assumed, therefore, that it was the non-payment of th.is note., dated l 
Kay 1946., that oonslltuted the debt, the non-payment of which was alleged 
to constitute a violation of Article of War 96. 

2 
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It is well settled that a pre-existing valid and enforceable debt 
constitutes a sufficient consideration to support an undertaking on a 
note (10 CJS 604. and cases oited). The sole question that rems.ins for 
con1ideration by the Board ot Review. therefore. is whether the :negleot 
and failure to pay the note was ~diahonora.ble• • tor the gravamen ot the 
of'f'enae charged lies in the dishonorable character of the accuaed's 
failure to pay the debts. arising from circumstances which so cha.ract_eriu 
1t and not frat. the default. 

, ' 
s. Mrs. Victorino testified that she was in business ·nth accu,ed. 

The ;4·.ooo was given aoouaed in connection with th_e purohaae of vehicles 
in 1'urtheranoe of thi1 business enterprise (R 9). A group of twentT m.en. 
inoludiDg accused. did 1ignity their intention to purcha.se jeep1 (Proa 
Ex 1. 2). ·It might be e.uumed that the buaineu ,ras di110lved, becaua• 

· a note evidentl7 aatiatactocy to Mr1. Victorino and designating the 
tre.naaotion as a loan wa.1 executed by. acou1ed for the·,'4.000. but there 
ii no other evid.Jmoe of. 1uch diuolution. rhere ii no evidence that the 
jeeps..were not purchaHd. J.11 evidence with reference to the purchase ot 
the 1r&apon1 oarrier w.1 to the ef'tect that it na & aeparate tranaaction 

.. (R l~. 11). The note n.1 due and payable on 30 May• 1946• although it wa.1 

not paid at that time. There 11·no testiaoJ:11' that a demand tor payment' 
na ma.de or that the a.ccused evaded payment. llere failure to pay a debt 
promptlr ii not of itself sut'tieient grounds tor charges against a.n 
of'fieer under the Articles of War (CM 276250. Harvey. 48 BR 239• 248J 
Cll 2738T4; Mi.ller• 47 BR 85• 90J Cl4 2716,90. Williamson. 46 BR 157 • lo3J 
CY 232882. Kotord. 19 BR 229. 242). It is accordingly the opinion of 
the Boa.rd of Revie1r that the record of tria.l ia legally insufficient to 
support tl?-• finding ot guilty ~r thia specification. 

. 7. ' Since it ia the opinion of the Boa.rd ot Revie• tha.:t; the r.ecord . 
of' tria.l is not legally sufficient to support the fjndjng of guilty of 
the 1peeit1oation• it ia umieceasaey to discuss the legal effect of the 
:ea.per executed by Mrs. Victorino. after charge• were served on accused. 
and purporting to cancel all claims against the accused for the payment 
of the pramiaaory note. 

s. The accused is 37 year, of age. and mar~ied~ He served as an 
enlisted man in. the Philippine Soouta froa 21 Ja.nua.r;r 1929 to 15 August 
19~. lie wa~ OO!llllliuioned Second Lieutena.nt• Army of' the United. States. 
OD 18 Auguat...19~. 

http:Auguat...19
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9. Tli.• court ~s legally- con1tituted and had jurisdiction of the 
person and o:f'tense. For the reasons stated, the Board ot Reviff holds 
the record ot trial legally insuti'icient to support the findings ot 
guilt,- and the sentence. · 

t)f£,/4~ ,Judge Advooato 

~o .. ·. 
OJ'Yl-Wt,u,f/ ~ , J~e J.clvooat• 

fl.ttLtr t{ Jf , Judge. J.dvooato 

.4 
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JAGR - CM .325231 1st Ind 

WIJ, JAGO, Wash:i'.ngton 25, D. O. 

TOs Commanding General, Philipp:ines-Ryukyus Command, APO 707,, • 
c/o Postmaster, San Francisco, California 

l. In the case of Second Lieutenant Bonifacio Silverio- (0-1896981), 
Reginental Headquarters Company, 44th Infantry Regwnt (PS), I concur in 
the foregoing holding by the Board of Review that the record of trial is 
legally insufficient to support the f:indings of guilty and the senten~e, 
and recommend that the findings of guilty 8lld the sentence be disapproved. 

2. 'When copies ot the published order in this case are forwarded to 
this office they should be accompanied by the .foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of tm piblished order to the record in this case, please place the 
file number of the record in brackets at the end of the published order, 
as follows2 

(CM 325231) • 

\U._.~ 
THOJ&S H. GREEN 

Record of trial 
l Incl . ~ 

Major General 
The Judge Advocate General 

I 
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DEPARTMENT OF THE ARMY 
In the Otfice of The Judge Advocate General 

Washington 25, D. c. 

JAQH-Cl( 325266 

UNITED STATES . ) . 24TH INFANTRY DIVISION 

v. ) Trial..·by- G.C.M., convened at 
Kokura; Kyushu,· Japan, 19 

Private F.l.rst Class ~ July 1947. Dl.shonorable dis
EUGENE R. CUNEO (15224752), ). charge and con.t'inE111ent tor 
Yedi.cal Detachment, 118th ) two.(2) years. Dl.sciplinary 
Station Hospital } Barraclcs. 

HOLDING by. the BO.UW. OF REVIEW 
JOHNSON, ALFRED and ~CK, Judge Advocates 

1. 'The record of trial ill the case of the soldier named above 
has been exam:1.ned by the Board ot Review. · 

2. The acoused was tried upon the following Charges and Speci-
tl.cations: · · 

CHARGE I: Violation o~ the 93rd Article· of War. 

Specification 1: In that Private F.Lrst Claas Eugene R. 
· Cuneo, Medical Detachment, 118th Station Hospital., 

APO 929, did, at Fukuoka, Kyushu, Japan, on or about 
1700 hours 8 June 1947 feloniously take, steal, and 
carry away clothing (laundey), value about 21 dollars 
l3 cents ($21.13), the property of Technician Fifth · 
Grade Jolm P. Novak RA. ·43046513, Medical Detachment, 
ll8th Statlon Hospital., APO 9:i9. · 

Specification 2: In that Pr.I.vate F.irst Class Eugene R. 
Cuneo, Medi.cal Detachment, ll8th .Station Ho~ital, 
APO 929, did, at E\lkuoka, Kyushu, Japan, on or about 
1730 hours, 8 June 194 7, 1lith intent to a:> her bodily 
harm, comit an attempted assault upon Kimura Aiko, 
Fukuoka City, Kita Minato Machi, Hondori, Hattoba 
Hotel, by attempting to cut her wL th a dangerous 
weapon, to wit, an open knife. 
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CHARGE II: Violation of the 96th Article of war. 

Spec:U'ication 1: · In that Frivate F.Lrst Class Euge~ R. 
· Cuneo, lledi.cal Detachment, ll8th Station Hospital, 

Fukuoka, Kyushu, Japan, did, at Fukuoka, Kyushu., 
Japan., on or about l?JO hours 8 June 194?, will.f'ully., 
wrongfully; and unlaw.f'ully destroy property., value 
about 91300 yen, of a value of one hundred eighty- · 
s1x· (Jl86) United States dollars., property of Toyota . 
Harue, F\lkuoka, Kyushu; Japan., to wit, nineteen (19) 
windows, two (2) light bulbs, two (2) doors., 

•/ 

Specification 2:. (F.l.nding of Not Guilty). 

Specifi.catf.on 3: In that Private F.i.rst Class Eugene R. 
. Cuneo, Medi.cal Detachment, ll8th Station Hospital., 

Fukuoka., Kyushu, Japan, having been restricted to the 
. limits of the lledi.ca.L Detachment area, ll8th Station 
Hospital, APO 929, Fukuoka, Kyushu,. Japan, did, at 
Medical Detachment, 118th Station Hospital, on or 
about 1700 hours 8 June 194?, break said reatrictio~ 
by going to Fukuoka., Kyushu., Japan. 

The accused pleaded not guilty to all Charges and Specii1cationa. He 
was found guilty of Specification l of Charge I and of Charge IJ guilty 
of Specification 2 of Charge I,· except ·the l'IOrds "with intent to do her 
bodily harm.,• •attempted,• and "by attempting to cut her with a dangerous 
weapon, to-wit, an open knife,• in violation of Article of War 96; guilty 
of Specification l of Charge II except the words and figures •value about 
9 .,300 yen, or a value of about one hundred eighty-six United States 
dollars, n substituting therefor the words and figures •ot a Tal.ue less 
than .f'li'ty ck>llars",; not guilty of Specification 2 ot Charge II; guilty 
of Specification 3 ot Charge II; and guilty of Charge II. He was sen
tenced to be dishonorably discharged the service, to torf'ei t all pay 
and allowrances due or to become ~due,· and to be .conf'ined at hard labor 
tor two years. The reviewing authority approTed only .so much ot Speci
fication l of Charge n, as to value, as finds •some substantial value 
not in excess ot $20.00,• approved the remaining tl.ndings and the sen
tence., designated the United Btates Dl.sciplinary Barracks, Fort 
Leav81lWOrth, Kansas, as the place of confinement, and .forwarded the re
cord ot trial for action pursuant to Article ot War soi-. 

3. The record o.f trial is legally sufficient to support the findings 
of guilty, except as to the value found in Specification l ot Charge I• 
The onl7 matters which will be discussed here are the legal sufficiency 

- of the record of trial to support the .flnding of guilty o.t' Specification 
ot Charge I, as to value., and the legal sufficiency ot the record o! 

trial to support the sentence. · 
l 
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4. Specification 1 of Charge I of Vihich accused was found guilty, 
alleges in essence that he stole "cl.othing (laundry), vaJ.ue about 21 
dollars 13 cents ($21.13), the property of Technician Fifth Grade John 
P. Novak." It is clearly proven by tm evidence contained in the re
cord of trial that at the ti.ma and place alleged accused took, stole, 
and carried away a bundle of laundry belonging to Novak. rust Lieu
tenant George B~ Kich, Assistant Provost Marshal for Fukuoka, the in
vestigating officer, having baen sworn as a witness and then shown a 
written statemsnt, testified that the statement bad been previously 
made to him in his official capacity by John P. Novak. Hls testimony 
than continues: 

nQ. Did you in your capac:i.ty return any laundry to Novak? 
A. Yes, sir, I did. 

Q. Will you please state the amount of such laundry? 
A. It is listed here - four khald. trousers, three kbald. 

shirts, s½ pairs woolen sox., one OD cap., five cotton 
drawers, two handkerchiefs., and barracks bag. 

Q. Did ha swaar this was his property? 
A. Yes, sir, he did. 

Q. You actually counted this equipment at the ti.ma 
it was taken? 

A. Yes." 

The prosecution then read into the record., and asked the court to take 
judicial notice of, a Govermoont price list of the items men:t.toned by 
F.i.rst Lieutenant Kich. Neither in tm testimony of F.i.rst Lieutenant 
Ki.ch., or elsewhere in the record., is there any evidence to establish 
where, how., or .from whom the "laundry11 delivered by First Lieutenant· 
Rich to Novak came into the former 1s possession., or that it was tha 
same "laundry" allegedly stolen by the accused. While we are prepared 
to hold that the evidence in the record of trial is sufficient to prove 
that accused stole a bundle of finished laundry it is obvious that there 
is no oompetant evidence in the record to show tl:;le items of clothing 
contained in such package. It follows that there was no competent evi
dence from which the court could determine the value of the subject 
"laundryff other than to determine that it had some substantial yalue 
not in excess of twenty dollars. The maximum. authorized punishment for 
an offense of larceny of property of a value of twenty dollars or less 
is dishonorable discharge, .forfeiture of all pay and allowances due or 
to become due., and confinement at hard labor not to exceed six months 
(par. 104£., MCM, 1928). 

5. S:p3cification l of Charge II, of which accused has been found 

3 
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guilty., alleges that he did willfully., wrongfully., and unlawfully 
destroy certain described property 11of some substantial value not in 
excess of $20.00," in v.Lolati.on of Article of War 96. This offense 
is not listed specifically in the Table of Maximum Punishments (par. 
104.2., MCM, 1928), but it is closely related to an offense which is there 
specifically listed as "destroying willfully public property of a value 
of $20 or lass." The maximum authorized punishment by confinement., so 
listed £or the latter offense., is six months (par. 1042, MCM, 1928). 

The maximum auttiorized punishment by confinement for the of
fense of assault in violation or Article of War 96 ffipec. 2 of Chg. fl 
is three months., and the maximum auth::>rized punishment by confinement 
£or the offense o:t breach of restriction in violation o:f Article o:f War 
96 ffipec. 3., Chg. rf/ is one month (par. 104.2., MCM., 1928). 

6. For the reasons stated the Board of Review holds the record 
of trial legally suffl.cient to support onl:y so much of th.a findings of 
guilty of Specification l of Charge I as to value as finds some value 
not in excess of $20; legally sufficient to support the il.ndings of 
guilty as to all other Specifications and Charges; and legally suf
ficient to support only so much of the sentence as provides for dis
honorable discharge., forfeiture of all pay and allowances due or to 
become due., and confinement at hard labor tor one year and four months. 

_._-_.,_,_-r-'-.J~------'' Judge Advocate. 
I 

~&-JiCtfl/,,tLY Judge Advocate, 

c:}=-.1JdJ.&.u.J Judge Advocate 

4 
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JAGN-CM .325266 1st Ind 
JAGO, Dept. of the Anrr:,, Washington 25, D. c. 
TO: Coinmanding General, 24th Infantry Di.vision, .A.PO 24, c/o 

Postmaster, San Francisco, California. 

l. In the case of Private .F.1.rst Class Eugene R. Cuneo (15224752), 
Medical Detachment, ll8th Station Hospital, I concur in the foregoing 
holding by the Board of Review and recommend that only so much of the 
finding of guilty of Specification l of Charge I as to value be ap
proved as finds some value not in excess of $20, and that only so 
111Uch of the sentence be approved as involves dishonorable discharge, 
forfaitura of all pay and allowances due or to become due, and confine
ment at hard labor for one year and four months•·· Upon tald.ng such 
action you will have authority te order the execution of the sent.ence. 

2. When copies of the published order in this case are .forwarded 
to this offl..ce they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as .follows: 

(a.t .325266). 

, 

. l Incl THOMAS H. GREEN 
· Record of trial Major General 

The Judge Advocate General 





------------

(llil) 
IEPARl'llENT OF THE Afil:'Y 

In the 0£.f'ice of The Judge Advocate General 
Washingtcn 25, D. c. 

JAGH - CM 325313 

U N .I T E D ::i '1' A. T E S ) TECHNICAL DIVISION 
) AIR TRAINING COMr,A.ND 

v. ) 
) Trial by G.. C.M., convened at 

Lieutenant Colonel S;Ui'UEL Fort Franci8 E. Warren, 
C. PUC~E (0-320509), ~ Wyoming, 5 and 6 August 1947. 
Air Corps · ) Dismissal 

----~-----------OP!NION of the BOA.RD OF REVJEW 
HOl"r~~'TEIN, O'BRIEN, and LYNCH, Judge Advocates 

l. Tbs Board ot Review baa examined the record of' trial in the 
case of the o.tficer named above and submits this, its opinion, to The 
Judge A.dvccate General. 

2. The accused was tried upon the following Charges and Specifi-
cations1 

CHARGE Ia Violation of the 9,th Article of War. 

Specification la {Finding of not guilty). 

Specification 21 In that Lieutenant Colonel Samuel C. 
Puckette, Air Corps, Squadron K-1, 463rd Army Air 
Forces Base Unit, was; on ur about ll March 1947, 
found drunk in a semi-nude condition in his automobile 
on a public thoroughfare, to wits County Road No. 411, 
Spokane County, Washington. · 

J ' 
CHARGE II1 Violation of the 96th .lrticle of War. 

Specification 1: In that Lieutenant Colonel Samuel c. 
Puckette, Air Corps, Squadron K-1, 463rd Army Air 
Forces Base Unit, was, at J.:rmy Air Base, Geiger 
Field, Washington, on or about U·March 1947, 
dnmk and disorderly in station. 

Specification 21 In that Lieutenant Colonel Samuel C. 
Puckette, Air Corps, Squadron K-1, 463rd Army Air 
Forces Base Unit, was, on or about 11 March 1947, 
found drunk in a semi-nude condition in his automobile 
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on a piblic thoroughfare, to rlt a County Road N?• 411, 
Spokane County, Waahingtcn. 

He pleaded not guihy to the Charges and the Specifications thereunder. 
He 11'3.S found guilty of Charge I and Specification :l thereunder, guilty 
of Charge II and the Specifications thereunder, and not guilt7 or 
Specification l or Charge I. No evidence of previous convictions was 
introduced. He was sentenced "to be d.ismissea t.be serT1.ce and to forfei1. 
all pay and allommces due or to beco:me due. The reviewing authority 
approved only so much of the sentence as provic.es for dismissal, and 
.fonrarded the record or trial for action under Article of War 48. 

3. The Board of Review adopts the statelli:!nt of the evidence and 
the J.a,r contained in tie review of the Technical Division, Air Training 
Command Judge Advocate, dated 26 August 194?. 

4. Records of the Army show that accused is 35 years of age, mar
ried, and the fatter of three children, the eldest of which is nine years 
of age. He was born in .Arkansas, completed high school, graduated 1n 
engineering .frCl!l Georgia Tech in 1934., and received bis Lll3 degree in 
1938 from Woodrow Wilson Iaw School, !tlsnta, Georgia. In civilian life 
he was variously employed as a tool designer, faculty meri:>er at Georgia 
Tech., and as a field engineer for the Georgia Power and Light Company. 
P..e entered upon extended active duty in 1939 as first lieutenant in the 
Reserve and was subsequently promoted through successive ranks to the 
rank o! lieutenant colonel. He had 25 months service in Hawa.ii from 
1941 to 1943, and also had 9 month, service in the China-Euna-India 
Theater. 

IAlring the period from 13 November 1939 to 10 March 194? his ef
ficiency has been rated as very satisfactory three times, excellent 
seven times, and superior twice. Them is no record of prior delinquencies 
either in the .lrmy or in civilian life. 

5. The following letters ~rtaining to accused ,rere coJl81dered by 
the Board or Rev.l.ewa utter to the President, dated 18 August 1947, .from 
Mr• Frank J • Irving,. ta.ytcca Beach, Florida, inclcsing a letter to Hon
orable Richard B. Russell., United States Senate frOJD llrs. Mary Doyal 
Puckette, wife of accused; letter to The Judge Advoca.te General, dated 
5 September 194?., .from Honorable Walter F. George, United States Senate, 
and a letter to The Judge 1dvocate General, dated 1.3 August 194?, from .. 
Honorable J. W. Fulbright, United States Senate. · 

6. The court was legally conetituted and had jurisdiction of the 
person and the offenses. No errors injurioualy affecting the substantial 
rights of the accused nre committed. Tha Board of Review is of the 
opinion tmt the record o! trial 1s legally sufficient to support. the 

2 

http:Advoca.te
http:provic.es
http:serT1.ce


findings ot gullt7 and the sentence as approTed by the reviewing author
ity and to warrant confirmation thereof. A sentence to dismissal is 
mandatory upon a conviction ot a 'Ti.elation ot .Article o! War 95, and is 
authorized upon a convicticm ot a violation o! Article o! lf'ar 96. 

, ,1--~"P;o6-~'-$,,_,.._.-'6oo:1.1t;_rf1oe1·4-·_·__-___, Judge Advocate 

, Judge .ldvoc9:te 1{J/JR~(I . . 
_-....,,.k,....,...2-+-.,..../A.... ,A.-d,......,·.,....____ Judge AdvocateT7~ 
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JAGH ~ CM .325.313 1st Ind 

JAGO., Dept •. of. the l.rmy, ~ashington 25, D. C • NOV l . 
TOs The Se~retary of the .lrmy 

·, 1. Pursuant to Executive Order No. 9556, dated 26 May 1?45, there 
are transmitted for your action the record of trial and the O:P,inion ot · 
the Boord of Review in the case or Lieutenant Colonel Samuel c. Puckette 
(0-320509), Air.Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of being drunk and disorderly in station in violation of Article 
of War 96 (Spec 1, Chg II), and of being· found drunk· in a semi-nude con
dition in bis automobile on a public thoroughfare in violation of .Articles 
of War 95 and 96 {Spec 2, Chg I; Spec 2, Chg II). No evidence ot previous 
convictions was introduced. He was sentenced to be dismissed tl,e service 
and to forfeit all pay and allowances due er to become due. The review
ing authority approved oDly so much of the sentence as provides tor · . 
dismissal and fanrarded the record. ot trial for acti,.on under Article of 
War 48• 

.3. A summary of the evidence may be found in the review ct the Staff 
. Judge A.dvocate which was· ~dopted in the accompacying opinion or the Board 
of Review as a statenent 6f the evidence and law in the case. The Board 
of Review is of the opinion that the record of trial is legally sufficient 

. to support the findings of guilty and the sentence and to warrant confirma-
tion er! the sentence. I concur in that opinion. · 

. Accused appeared at the dispensary, Geiger Field, .·s~kanea Wasbti,gton, · 
· on the afternoon ot 11 March 1947, in an intoxicated condition, accompanied 
by his three children. One .of the children was "ill with an ear infection 
and at the time no medical officer was present. While wait~ tor a med
ical of'ticer to appear accused conversecl with an enlisted ·man 1n· a loud' 
voice using so~ profanity. When Lieutenant Newland, a medical officer, 
entered the dispensary accused seized him by .the arm and pushed him down 
the hall. When Lieutenant Newland remonstrated with accused the latter 
apologized.· While his child who was ill was .-being treated, accused wem 
outside the dispensary,. entered his car, and was observed drinking from · 
what appeared to be a whiskey bottle. On his return to the dispensary he 
had a cut over his eye.. U.eutenant Newland told accused he s bould not at
tempt; to drive his car but should.:wait until a driver could be procured 
for him. When Lieutenant Newland suggested that accused be given a blood 
aleohol test, accused gathered· his children together., left the dispensary 
and drove oft. Lieutenant Newland called the gate and told tbe sentinel 
to stop accused and send him back. Accused :f'ailed to stop at the gate iJl 
response to the sentinel's signal. Approximately ten minutes later bis 
children appeared at the .gate and gave the sentinel" some car keys. Some.;. 
time later accused 11'1.S found :i,n his car several hundred yards from the 
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gate. He was asleep and tre lower portion of his body was nude. llis 
trousers were found on the front seat arxl his shorts on the bt1111per of 
the car. He was brought back to the dispensary at Geiger Field and 
given a blood alcohol test which showed that the alcohol content of his 
blood was 3.1- miJligrams of alcohol per cubic centimeter of blood. This 
result indicated that accused was seriously intoxicated. 

Accused testified in his own behalf that· since bis return .from 
foreign duty he has suffered :t'rom malaria and dysentery. On 11 March 
1947 his wife was ill in bed and accused prepared breakfast for her and 
their three children. His stomach was upset and instead or eating he 
had a few drinks. He left honeat about 12130 p. m. for the dispensary 
at Fort Wright to secure •medical treatment for one of his children. He 
stayed at Fort Wright until 2100 P• m. and being unable to get the child 
treated at Fort Wright he went to Geiger Field. He admitted puahing 
Lieutenant Newland but also stated that m apologized. He also admitted 
leaving the post after Lieutenant Newland suggested that he be given a 
blood test. While leaving tre post accused stated that he had a sharp 
stomach pain and knew that be would have to rel:l~va himself immediately. 
For that reason he did not stop at the gate. After leaving the post he 
stopped his car, sent his children back to the gate and went into the 
woods and removed his trousers and shorts. Thereafter he remembered 
nothing until he was awakened by the Military Police. 

A.ccused is 35 years or age, married, and the father of three children., 
the eldest of "l'lhieh is nine years of age. He was born in Arkansas., com
pleted high school, graduated in engineering .from Georgia Tech in 1934, 
and received his Lm degree in 1938 .from Woodrow Wilson Law School, Atlanta, 
Georgia. ·In civilian life he was variously employed as a tool designer, 
faculty member at Georgia Tech, and as a field engineer for the Georgia 
Power and Light Company. He entered upon extended active duty in 1939 
as first lieut.enant in the Reserve and was subsequently promoted through 
successive ranks to the rank of lieutenant colonel. He had 25 months 
service in Hawaii .from 1941 to 1943, and also had nine months. service in 
the China-Burma-India Theater. 

During the period from .. 13 November 1939 to 10 March 1947 his manner 
or pertormance of duty has been rated as very satisfactory three times, 
excellent. seven times, and superior twice. 

4. The defense counsel recommended to the reviewing authority- by 
letter dated 16 August 194? that the dismissal be suspended and that ac
cused be permitted to resign. Six uniated letters by· six of the a~ven 
members of the court which tried accused were inclosures to the letter of 
the defense counsel, and each set forth the concurrence or the member in . 
the recommemation of the defense counsel. 

s 
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The Board of Review considered the following letters pertaining to 
accused, ~tter to the President dated 18 August 1947 from Mr. Frank J. 
Irving, Daytona Beach., Florida., inclosing a letter to Honorable Richard 
B. Russell, United States Senate., from Mrs. Mary Doyal Puckette., accused's 
wife; letter to The Judge Advocate General, dated 5 September 1947, from 
Honorable Walter F. George, United States Senate, and letter to The Judge 
Advoc:a.te General., dated 13 .lugust 1947, from Honorable J. w. Fulbright, 
United States Senate. · 

5. In view or accused's prior excellent military service over a 
period or eight years, and in view of all the circumstances of the case, 
I recommmd that the sentence be confirmed but connnuted to a reprimand 
and forfeiture or $100 pay ?3r month for four months, and that the sen
tence as thus commuted be carried into execution. 

If this recommandation is approved I propose to initiate action to 
effect the officer's immediate relief from active duty through adminis
trative measures. 

6. Inclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation meet with your approval • 

. 
2 Incls THOMAS H. GREEN 

• 
l - Record of trial 
2 - Form of action 

Major General 
The J~dge .A.dvooate General 

( OCMO 65, D.A., 2 D~c 19/i7). ----
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. .. DEPARTJ.IENr OF THE Amil' 
IN THE OFFICE OF THE JUDGE ADVOCATE G»mW. . (147)

WASHINGTON 25., D. C. 

JAGK - CM .325.329 

UNITED STATES 

. Te 

Sergeant FREDDUC L. HOLLAND 
(.3.3986/+42)., Company A., 831st 
Engineer Aviation B9:ttalion. 

19 NO'J 1947 

EUROPEAN AIR TRANSPORT 5mVICE 

Trial b7 G.c .K• ., convened at Rhein/ 
Main Air Baae., 1., 15-16 July- 1947. 
Dis~onorable discharge (suspended.), 
total !orteitures and confinement 
tor tive (5) 1ears. Disciplinar7 
Barracks. 

OPINION ot the .OOARD OF RE1m1 
SILvmLS., llcAFES and ACKROID, Judge Advocatee 

. ' 

1. The record ot trial in the case ot the soldier named above hu. 
been examined in the O!!ice ot The Judge Acrtoeate General and there tound. 
legall7 insufficient to su.pport. the findings and sentence. The record 
baa now been exaro1ned b)" the Board ot Rerlew and the Board submits this,· 
its opinion, to The Judge Ad'focate General. • 

2. The accused was _tried upon the tollowing Charges and Specifications: 

CHARGE: Violation ot the 93rd Article of War. 

Specification l: In that, Sergeant Frederick L. Holland, .3.3986442, 
•. Company' "A",· 831st Engineer Aviation Battalion, APO 57, US ~, 

did, at 17 K.arlmarxtrasse, Langen, Germ.&Zl7, on or about 25 llay' 
1947, unlawt'ull)" enter th~ shop ot Artur Deretelt, wi~ int.ant 
to comit a criminal ottense, to wit, larceay-, therein. 

Specification 2: In that Sergeant. Frederick L. Holland, .3.3986442, · 
Comp&nT "A", 831st ~eer Aviation Battalion, APO 57, US Arrq, 
did, at 17 ltarlmarxtra11e, Langen, Germanr, on or about 25 liq' 
1947, feloniou.sl7 take, steal, and carr-r an7 one electric 
print dr7er, 220 volt, 80x70 ca Made Btm;Hm, one washing pan, 
three metal sheets chromplated 60.x4S cm, one camera portrait 
type 13x].S cm '!'1th 4-S tilmpacks I lense and canvass cover, tn 
tripaida., wooden, two atelier lamps with· refiectors 500 watts, 
220 volts, made K. Yv"EI:CHmr, one stage spot light 100 watts, 
220 volts, one dentist light, three rubber cables, one repro
duction board, i'iTe clamps tor LEICA film V 2 A steel, one 
paper cutter, 24x30 cm., one watch., a value of about s;oo.oo, 
the propert7 of Artur Deretelt. ' 

• 
He pleaded not guilty- to the Charge and Specifications. He wu found . 
guilty ot Specification l, and guilty- of Specitication 2 except the worda 



"three met.al sheets chromplated 60 ·x 45 cm" and of the words ."of .about 
$500" substituting therefor the wrds "of more than $50" of the excepted 
1r0rde not guilty, of the substituted words guilty and guilty of the Charge. 
No evidence o! any previous convictions was introduced. He was sentenced 
to be dishonorabl1 discharged the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor, at such place 
as the reviewing authority may direct, for five (5) years. The reviewing 
authority approved the sentence, suspended the execution of the dis
hono!"able discharge until the soldier's release .from confinement and 
designated the Branch United States Disciplinary Barracks, Fort Benjamin 
Harrison, Indiana, or elsewhere a.s the Secretary of War might direct, as 
the place or confinement. The result o.f' trial was ~lished in General 
Court-Martial Order Number 32, Headquarters, ]uropean Air Transport Ser
vice, Aro 633, 18 August,.1947. 

:,.: Evidence !or the Prosecution. 
' ' ' 

Artur Derefelt, a German civilian, owneq and operated. a photographic 
shop on Karlmarxstrass_e,· Langen, Germany (R. 9~6)•.. :. · ·: 

About midnight on 24-25 Ma11947 three German civilians noticed a 
jeep without lights parked near the shop of Artur Derefelt. They heard 
whispering, the sound of running, and sounds as i.f' someone was repairing 
a motor. Fra11 Hakenhauser heard 1fbispering and saw people "moving out 
of the house and back." She saw only one person at a time but waa under 
the impression that three people were present on this o.ccasion (R. 26-29). 

On the morning of 25 llay 1947 it was discOTered that the shop of 
Artur Derefelt had l)een entered by- way- of a window and the property des"'.' 
eribed. in Speci.f'ication 2 stolen therefrom (kt. 9, 26). A photograph of 
the window entered. was identified and introduced as Prosecution Exhibit 
1 (R. 10, 36). Artur Derefelt owned all of the stolen property except 
one stage SPot light and the dental. light which belonged to Dr. lluller. 
These two articles had been loaned to Mr. Dere.f'elt who used them in the 
shop (R. 22). 

About ll:00 a.m., 25 May- 1947, Mr. Doble, the Police chie.f' ·of Langen, 
German.r, went to Mr. Derefelt' s shop to investigate a report that the. 
shop had been broken into. He found some footprints in a flower bed 
beneath the window which had been entered. Fingerprints were found on 
-the window. He made plaster casts of four .footprints found at the place 
of the incident. Ur. Doble also testi.f'ied that he had engaged in Police 
1'0rk for 18 1ears and had had special instructions in taking finger and 
.foot Prln.ts. He identii'ied two of the plaster easts made on this occasion 
and they were introduced. in evidence as Prosecution Exh!bit 15 (R. 30-32). 

The accused was interested in photograpbi and .maintained a darkr00ll1 
or laboratory above the noncommissioned of1'1cers' club at Kestlerbach, · 
Germany• The accused was ordered to move his laboratory- and Master 
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Sergeant Howard E. Olsen gave accused permission to move it. into the 
basement or his home. This move was to be made on 24-25 l.fay 1947 (R. 50-53). 

On 24 li.ay 1947 the accused was at Sergeant Oben's home. After 
dinner Sergeant. Olsen and his wife, Lieutenant and Mrs. Good.man and the 
accused went to a show. This party broke up "around midnight", the 
Goodmans going home and the accused going to bed at Sergeant Olsen's 
place.. Sergeant Olsen had a jeep which was kept in the basement or the 
yard. This jeep was not locked (R. 51, 52). 

About 1100 hours on Sunday morning, 25 May 1947, Lieutenant Goodman 
arrived at Sergeant Olsen's house with s01De photographic equipment. Ser
geant Olsen testified that when he went into the basement Lieutenant 
Goodman's equipnent had been moved into the basement. . He had seen photo
graphic equipment at Lieutenant Goodman's home and the equipment introduced 
into evidence was not the same equipnent he had previously obsened at 
Lieutenant Goodman's home. Sergeant Olsen testified -

11Q. When you got down there, where was Lt. Goodman's equipmenti 
A. It was in the entrance or_ the. ·garage. 

"Q. How much equipnent did he have? 
A. I don't lalow, I don't know one piece or photography equipment 

from the next, I don't think ,I can answer· the question. 

11Q. Did you say anything to the accused in regard to any photo
graphic equipment he had in your basement? 

A. Again under the 24th Article of War I exercise my rights." 

Sergeant Olsen was then asked it he had made a pretrial statement 
and said that he had made such a statement. He identif'ied the pretrial 
statement and stated that he had been warned of his rights under the 
24th Article of War before mak1ng the statement. He refused to testify 
concerning the contents or the statement and "what he .found in the base
ment" on 25 May; on the grounds that such testimony might incriminate 
him.. The prosecution then oftered this pretrial statement or Sergeant 
Olsen in evidence and over objection or the defense it was received as 
Prosecution Exhibit 17 (R. 54-56). ·. 

On 26 May 1947 the accused, Sergeant Olsen, and two other men, were 
ordered to report to the Provost Sergeant's Office or the 813th Aviation 
Engineer Battalion at 1:00 p.m., at which time they were questioned by 
Lieutenant Hilson. Sergeant Kelly was present on this occasion and 
testified that the men were warned of their rights under the 24th Article 
of War before they were questioned (R. 40). The accused was, asked for 
the shoes that "he wore Saturday night",. at which time he stated that he 
was wearing them. The accused left the office to change shoes. He came 
back to the office with a pair o.f shoes and turned them over to Lieutenant 
Wilson. These shoes were identified and receiv~d in evidence as Prose
cution Exhibit 16 (R. 32, 47). 

- 3 -



(150) 

On the ev-eniilg o! 26 May 1947, Master Sergeant Karl D. Stetson, a 
special investigator, went to Sergeant Olsen's home to search for the 
property stolen from Mr. Derefelt' s shop. He had permission frOJ11 Colonel 
Daniel to make the search. When he arrived at Olsen's home, Sergeant 
Olsen ns not there. He waited until· Sergeant Olsen returned and asked 
his permission to search the house. Sergeant Olsen asked the reason for 
the search. Sergeant Stetson searched the house without explaining the 
reaeon there!or. In the basement of the house he found the photographic 
equipnent which, had been stolen !rom Artur Derefelt' s shop together with 
other photographic equiiment. He removed all of the equipnent to the 

· Provost Marshal's O!i'ice at the Rhein/Main Air Base (R. 64, 65) • 
.. 

.The property stolen !rom llr. Dere!elt' s shop and found in Sergeant 
Olsen's house was identified and introducecP'as Prosecution Exhibits 1 te 
13 inclusive. 

-
About 8:00 p.a., 27 Ma.7 1947, the accused and Sergeant Olsen were 

taken to the Provost Marshal's Of!ice a."ld questioned concerning the theft 
of propert,- from Mr. Derefelt's shop. This questioning continued until· 
about J a.m., the following da7 and resulted in· the accused making a 
statement "Which statement was introduced in mdence over the objection 
of the defense aa Prosecution Exhibit 18 (R. 67). In thie statement the 

· accuaed admitted breaking 1.nt.o Yr. Dere!elt's shop on 24 lla7 1947, steal
ing the photographic equii:ment, and taking it to Sergeant Olsen's house. 
The Yoluntar7 nature of this statement was the subject ot much testimon1, 
lla.ster Sergeant stetson testifying that he warned the accused ot his . 
right• and that he did not un 1r.7 force or duress on accuHd. Sergeant 
Olsen, Major Smith, Captain Hoffman and Captain Barnes were all present 
at the tiae the accused was questioned (R. 67-69). 

The accused testified as to the making of the statement and stated 
that the first time the 24th Article of War was read to him was at Rhein/ 
lla.in about· 3:00 o'clock in the morning at .the time he .made the statement. 
He had been questioned by- JIWl1 people. He stated: 

.. , I • 

"Q. ·· Hu any0ne ever made an offer to you in regard to testimonr 
that ,10u would gin? :. . · , · 

A. Yes. · · · 

"Q. What did they e!fer you for testimony-? 
A. Said it .would go a lot easier, and things like that. 

"Q. Who told you that? 
A.· Ju.st about ffer~ quutioning me• 

. 
"Q. · Did the1 promise you anything? 
A. Yes, you did ffen. · · . 

•Q. What did I promise )"OU? 

. A. That na down at Stahl's room. 
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· "Q. What did I promise Yl)U? .. 
A.. You was. under the impression that there was someone else impli

cated and made the statement. it anyone else was implicated, and 
it I made the statement someone else was, it would be a lot 
easier for me, I can't remember the word - principal, of the 
court-martial. · · 

"Q. Isn't it true that I did not say- it wuld be e8.8ier on you, but 
it several people were involved, that you possibly-would not be 
treated as a principal in the case, is that right? · 

A. You went on to sa7, not being the principal, I "WOuld be a lot 
better o.tt, i,t 110uld make it a lot easier. 

"Q. Did I use those words? 
A. Not those exact words. 

11Q. Did I promise you anything? 
A. You didn't make a definite promise, no sir. 

11Q. At any till.e did anyone promise you? 
A.· It is general procedure it you are questioning anybody- to make 

the statement I U you make the statement that it will be a lot 
easier a.. 

• 11Q. Who made this promise to you? . 
A. Practicall7 everybodJr that questioned me." (R. 45) 

The police chief ot Langen compared Prosecution E,chibit 15 (the 
plaster casts or footprints), with Prosecution Exhibit 16 (shoes taken 
.trom accused) and .tound: · 

. . 
"These shoes .tit on five places with the plaster cast. First, 
the same size, second, the heels are run down on the·o~tside,_then 
this slants at the heel.a, fourth, there is an American .mark here, 
and then the. slant here on the outside." (R. 32) · . 
First Lieutenant Arthur J. Sorenson investigated the charges against 

the accused. He explained to the accused his rights under the 24th 
Article ot War. The acc'ijaed stated that he took the equipnent and loaded 
it on Sergeant Olsen's jeep. They went to the Provost Marshal's storeroom 
and the accused identii'ied the equipnent "which he took that night" ,(R. 72,73). 

first Lieutenant WiJ1:1am s. Shinaonldvitz, photography- o.t.ticer, Head
quarters EATS, testii'ied as to the value ot the equipnent described 1n 
SpecUication 2. His testimony shows the value of the equipnent to be in . 
exces.s ot $50.00 (R. 58-64). · 
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4. For the Defense. 

Captain Milton Hoffman testi.f'ied that he was the accused's company 
commander and that he was prese~t during the interrogation of the accused 
at the Provost Marshal's Office on 27 May 1947. Concerning this int~r
rogation he testified that it began about 8 p.m., and continued until 
about '.3 a.m., at which time the accused made a statement. The accused 
was questioned by first one person and then another, "I would not say a 
third degree method, but certainly by a cross-fire." All persons·question
ing the accused were his superior officers. 

The accused was warned o! his rights under the _24th Article of War 
when he made the statement. Concerning this warning he testified -

11Q. Was the accused properly warned of the 24th Article of ifar, were 
you present? ' ' 

A. I was present 'ttnen the appropriate Articles of War were read and 
explained to him. · 

11Q. Did he indicate that he understood them? 
A. There was some doubt about one of the Articles of War. I recall 

that the Prosost Marshal could not locate the specific applicatory 
paragraphs - I think there was some doubt in the sergeant's 
.mind as to what he was liable or not liable for when he answered 
questions 1'hich were asked of him. 11 (R. 82) 

Concerning the statement made to accused in securing this confession 
he (Captain Hoffman) testified: 

"Q. Did you advise Sergeant Holland to make a statement? 
A. I did. 

Can you recall the words you used, or the approximate text of the 
conversation when you gave Sergeant Holland this advice? 

A. I cannot recall the exact 'WOrds, the talk between myself and 
Sergeant Holland took a period of perhaps f'ive or ten minutes. 
They followed this talk between myselt and the sergeant with a 
period of interrogation o! the sergeant by the members of the 
Provost Marshal's sta!! -

"Q. Excuse me captain., I would like to interrupt you a minute. Con-, 
cerning these five minutes when you talked to Holland., can you 

, remember approximately what you told Holland? 
A. I told him I wanted the truth out of him so far as he was able 

to tell the truth about the circumstances of the alleged incident, 
I told him that as nearly- as I could see !roro. the inform.ation 
divulged to me by the Provost Marshal's staff concerning their 
evid~ce, that he was pretty badly implicated in this thing, · 
and it would be advisable f'or him to come clean rather than make 
a prolonged or difficult investigation. 

,; 
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11Q. Did you state it would be easier !or him if he made a statement? 

11Q. Answer the question. 
A. I did so state. 11 (R. 79,80) 

* * * * * * * 
11Q. At what ti.me during this occasion did you give this advice to 

Sergeant Holland? , 
A. It was dark already, I woulq say it must have been about 11:00 

o'clock or 12:00 o'clock.· · · 

"Q. Just what did you tell him? 
A. Exactly, I can't recall sir. I told him it he had knowledge, 

if he knew, it' he had in :f'"act conmitted this crime, he was to 
admit it to the investigating· authorities, that it would be 
easier for him, that things 110uld go easier !or him, it he told 
the truth." (R. 83) .· .. . 

· First Lieutenant Harold Chase, Special Assistant Defense Counsel, 
testit'ied that he entered the Army in December 1941 and was attached to 
a Yilitary Police Organization at Fort Custer, Michigan. He attended a 
couree ot irustruetion pertaining to investigations. This course in- · 
eluded the maid ng of easts .from footprints or other impressions made b7 
.members of the bod,Y. Such casts are called "Moulage. 11 His duties con
sisted of investigating crimes and on Jll8JlY' occasions he used moulage 
work in his investigations. "Usually the biggest identit'ying feature 

,o! a pair or shoes is the position or ths nails." Prosecution Exhibit 
15 is not a very good print as it merely shows the heel and none o! the 
seams. Prosecution Exhibit 15 is a cast o! the prints of a shoe. This 
cast shows three identi!ying teatu;-es; one,- a slight depression on the 
outside portion of the shoe ajacent· to the ball ot the shoe; two, a 
alight depression on the outside::portion of the heel o! the shoe; and, 
three, an iaprint made b7 some tr.a<;l.e i:iame or trade mark that is attached 
to the bottom o! the shoe. These marks are all c0.111J10n factors, "ever7-
body wears their shoes, with the exception of lees than 2 or ;%, by 
i:utt1ng the most pressure on the outside _portion of the shoe, resulting 
in a depression o! the heel and depression o! the outside portion o! the 
sole. 11 The trade· name or trade mark would be common to any shoe man11-

. !actured. b7 the same people. In his opinion it would have been possible 
!or the shoes introduced in evidence as Prosecution Exhibit 16 to have 
.made the Print but the "print could have. been made by any shoe of similar 
Pl"OPortions becauae practicall7 an.,- shoe llhich is worn !or any length ef 
time has a depression on the outside o! the heel and the outside o! the 
sole" (R. 74--78). . 

Captain Hot.rma,n, the accused'• Compar11' Commander;. Lieutenant Raymond 
:McCarthy, a Platoon Leader in the'-com,Par11'; Captain Charles F. Dietz,, 
Assistant Field Executive O!ficer, ·a.31st Arlation Engineer Battalion; 
Captain Frederick E. Bormann, Adjutant 831st Aviation Fngineer Battalion; 
and, First Lieutenant A. F. Truskin, the Co.manding O!!icer of the 2012 .. 
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Labor Su~rvision Company, all testified that the accuseci'e reputation 
in the community is ~od and that his work is performed in a superior 
manner (R. 80, 85-88). ·· 

The accused was advised of' his rights as a witness and elected tQ· 
remain silent. · 

4. The evidence establishes that during the night of' 24 May 1947 
the photographic shop or Artur Dere!elt located at 17 Karl.marxt.rasse, 
Langen, Germany, was broken into and certain equipment ns stolen there
from. Most of' this stolen equipnent belonged to Artur Dere!elt and the 
property which he did not own ( two items O'Wlled by Doctor Muller) was in 
his possession and under his control. 

On 27 Ya.r 1947 the stolen property was found in the basement of' a 
house occupied by a Sergeant Olsen. The evidence also shows that the 
accused was the owner or some photographic equipnent which he used in a 
darkroom and that Sergeant Olsen had told the accused that this equip.. 
ment could be moved into the basement of' his (Olsen's) house. The 
accused was at Sergeant Olsen's house on 24 'Ma.y--1947 and about midnight 
retired to one of' the bedrooms f'or the night. On the morning of 25 May 
1947 a Lieutenant Goodman brought some photographic equipnent to the 
basement or Sergeant Olsen I s house. Sergeant Ole en testified that when 
he went into the basement about ll:00 a.m., 25 M.a3" 1947, Lieutenant 
Goodman's equipnent "was in the entrance ot the garage. 11 Sergeant Olsen 
r~used to testily concerning the stolen property f'ound in his garage 
or basement asserting that he could not be compelled to give testimony 
which might incriminate himself'. He was then asked if' he had made a 
pretrial statement. He admitted that he had made such a statement and 
identified a written statement as the one be had made after being warned 
of his rights. However, he refused to testify concerning the contents 
of' this statement. This statement was· then offered and received in 
erldence a.s Prosecution Exhibit No. 17. Prior statements made ou.t ot 
court by a witness may be used to r afresh the rltness' memory- or to impeach 
him. Such statements, made by witnessee other than an accused, when 
ottered for impeachment purposes are not to be considered substantive 
evidence against an accused. The statement of' the witness Olsen was not 
offered f'or the purpose of impeaching the witness but tor the sole purpose 
of' placing such statement in evidence as substantive evidence against the 
accused. The witness Olsen did not adopt the statement as his evidence 
or testily that any .statement contained therein was true. He merel7 
admitted making the statement and when interrogated concerning the con
tents of' the statement he refused to answer on the grounds that his 
answer might incriminate him. Under such circumstances the statement or 
Sergeant Olsell (Pros Elle 17} was not admissable in evidence tor ans purpose 
( CU 323083, Davis) • 

The pretrial statement of the accused amounting to a conf'ession was 
. received in evidence over the objection of the defense that the statement 

was not voluntarily made. Evidence was introduced relating to the maldni 

-8-

http:garage.11


(155) 

or this statement. The defense also moved to strike this statement 
after all evidence had been received by the court. This motion was 
denied. 

Captain Hortman, the ·accused's company conmander, testified the 
interrogation of the accused began about 8:00 p.m., on 26 Ma7 1947, 
and continued until about 3:00 a.m., the following day and during this 
time the accused was questioned by first one person and then another 
"I would not say a third degree mathod, but certainly by a crossfire." 
All participating in the questioning were superior officers of the 
accused. During this questioning Captain Hoffman told the accused .. 

11Q.. Did you advise Sergeant Holland to make a statement? 
A. I did. . 

11~. Can you recall the words you used, or the approximate text or 
the conversation when you gave Sergeant Holland this advice? 

A. I cannot recall the exact words, the talk between Jn,YSelf a.nd 
Sergeant Holland took a period of perhaps five or ten minutes. 
They followed this talk between myself and the sergeant with 
a period of interrogation of the sergeant by the members of 
the Provost Marshal's staff -

11Q. Excuse me captain, I would like to interrupt you a minute. 
Concerning these five minutes ,men you talked to Holland, can 
you remember approximately "What you told Holland? 

A. I told him I wanted the truth out of him so far as he was able 
to tell the truth about the circumstances of the alleged 
incident. I told him that as nearly as I could see from the 
information divulged to me by the Provost Marshal's staff con
cerning their evidence, that he was pretty badly implicated in 
this thing, and it would be advisable for .him to come clean 
rather than make a prolonged or difficult investigation. 

11Q. Did you state it would be easier for him if' he made a st,atement? 

*** 
"Q. Answer the question. 
A. I did so state." 

11A confession not voluntarily made must be rejected~" 

*** 
"The !act that the confession made to a military superior or to 

the representative or agent of such superior will ordinarily be 
regarded as requiring further inquiry into the circumstances, par
ticularly mere the case is one of an enlisted man confessing to a 
military superior or to the representative or agent of a military
superior. 
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"Facts indicating that a confession was induced by hope of 
benefit or fear of punishment or injury inspired by a person com
petent (or believed by the party confessing to be competent) to 
effectuate the hope or fear is, subject to the following obser
vations, evidence that the confession was involuntary. Much depends 
on the nature of the benefit or of the punishment or injury, on 
the words used, and on the personality of the accused, and on the 
relations of the parties involved." (Par 114!., lid:CM, 1928) 

In CM 292716, MacDonald, 4 BR (El'O) 357, 365, a confession was held 
to be involuntary and inadmissable in evidence because of the actions of 
a Captain Rasmussen. Captain Rasmussen testified that before interro- · 
gating the ac~used he said, 

11"\'ie wanted his story, and we -wanted it honest and straightforward, · 
and we did not want any °Qeat,ing around the bush, and it would be 
better for him to make a clean breast of this thing because the 
government "WOuld find these things out sooner or later, and we 
wanted him to tell the 'Whole truth of the matter." 

Although in the instant case the accused was warned of his rights 
under the 24th .Article o! War at some time during his interrogation by 
his military superiors and was again warned of his rights just prior to 
the ti.me he signed his confession, it also appears that the accused's 
commanding officer advised the accused to make a statement and that he 
was "badly implicated in this thing and that it would be advisable tor 
him to co.me clean rather than make a prolongl9d or difficult investi
gation" and that it would be easier for. him if he made a statement.\ This statement was made during an interrogation which began about 8 p.m., 
and lasted until about 3 a.m. The testimony relating to the securing of 
this confession impels the conclusion that the confession was involuntar1 
and secured through a hope of benefit inspired by the accused's militar1 
superiors whom accused had every reason to believe could effectuate this 
pro!fered bene!it. The confession was not admissable in evidence. 

· Within a week after the written confession was made, First Lieutenant 
Arthur J. Sorenson interviewed the accused. He told the accused that he 
was the inve!Stigating officer and warned him of his rights under the 24th 
Article of War. The accused admitted to the investigating officer that he 

· took the equillUent and loaded it on a jeep. The accused and the investi
gating officer went to a storeroom.where the accused pointed out the 
equipnent. In CM 292716, MacDonald, supra, the Board of Review·a1.so had 
occasion to say - · 

"And if a confession is induced by threats 
or violence or a:n.y undue influence, a · 
subsequent confession is not admissible, 
unless it appears to the satisfaction of 
the court that the prior influences have 
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ceased to operate on the defendant's mind. 
to bring about the later confession.*** 
But where on the trial of a criminal case 
a confession of the defendant is offered in 
evidence it becomes necessary for. the trial 
court to ascertain and deter.mine as a 
prelimina.ryquestion of !act, whether it 
was freely and voluntarily made, and whether 
the previous undue influence, i£ any, had 
ceased to operate up0n the mind of the 
defendant. In doing so, the court is nec
essarily vested with a very large discretion, 
which will not be disturbed on appeal, unless.. 
a clear abuse thereof is shown" (Mangum v. 
United States 289 Fed. 213, 215). 

"1\here a confession has been obtained from the 
accused by improper inducement, any statement 
made by him while wider that influence is in
admissible, but the quesiion arises as to 
whether a confession mads subsequently to such 
inadmissible confession-is itself admissible. 
This question, as in the ease of any other 
confession, is one for the judge t~ decide, 
and each case must be determined on its Ol'lll 

!acts. The presumption prevails that the in
fluence of the prior improper inducement con
tinues and that the subseguent confession is 
a result o! the same influence which renders 
the prior confession inadmissible, and the 
burden of proof rests upon the prosecution to 
establish the contrary. · Such proof must 
clearly show, to admit such subsequent confession 
in evidence, that the impression caused by the 
improper inducement had been removed before the 
subsequent confession was made,. The determi
nation of the extent of the in!lu~nce persist
ing at the time the subsequent confession is 
made rests upon attendant circumstances, and 
the inquiry is whether, considering the degree 
of intelligence of the prisoner, the nature and 
degree of the influence, and the time inter
viewing between the confessions, it can be said 
objectively that the confessor was not compelled 
to confess by reason of the pressure or induce
ment which motivated him to confess on the prior 
occasion. I£ the court concludes from all the 
£acts and attendant circumstances that the im
proper influence had ceas~d·to operate or had 
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been removed, the subsequent confession is ad
missible. It has also been held, generally, 
that the influence of the improper inducement 
is removed where the accused is properly cau
tioned before the subsequent confession. The 
warning however, so given ehould be explicit, 
and it ~ught to be full enough to apprise the 
accused: (1) That anything that he may say after 
-such warning can be used against him; and (2) 
that his previous confession, ma.de under improper 
inducement, cannot be used against him, for it 
has been well said that 'for want of this 
information, the accused might think that he 
could not make his case worse than he had already 
made it I and, under this impression, might have 
si ed the confession before the ma istrate 1 

\',harton 1s Criminal Evidence, Vol.2? sec.601, 
pp.998-1002) (Urtderscoring supplied). 

11 A confession*** may be rendered involuntary 
by a prior involuntary confession lUnderhill 1s 
Criminal Evidence, 4th Ed., sec.266, p.521). 

"Once a confession made under improper influences 
is obtained, the presumption arises that a subse
quent confession of the same crime flows from the 
same influences, even though made to a different 
person than the one to whom the first was made.
* * * The evidence to rebut the presumption ~,.. * * 
must be presented by the prosecution * * *. The 
evidence to rebut the reswn tion must be clear 
and convincing*** Evidence from American 
Jurisprudence, Civil and Criminal, sec.487, 
PP.424-425). 11 

No mention was made by the investigating officer of the accused's 
previous confession, nor was the accused informed that it could not be 
used against him. It is reasonable to conclude under such circumstances 
that the accused might well have thought he could not make his case any 
worse than he had already made it and thereby made his statement to the 
investigating officer. The Board or Review is of the opinion that the 
oral statements of accused amounting to a confession and made to the 
investigating officer were not admissible in evidence and should have 
been excluded by the court. 

. . 
Proo! that a person was in possession or recently stolen property 

may raise a presumption that such person stole it (CM 325457, McKinster). 
However, 
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11The general rule that the possession of stolen property is 
evidence of guilt is limited b1 the rule that to warrant an 
inf'erence of guilt it must further appear that the possession 
was personal, and that it involved a distinct and conscious assertion 
of possession by- the accused. It would be pushing the rule too i'ar 
to require of one accused of a crime an explanation oi' his possession 
oi' the stolen property, when such possession could also, with equal 
right, be attributed to another. Hence the mere fact of finding 
stolen articles on the premises of a man oi' a family or in a place 
in which many others have free access without showing his actual 
conscious possession thereof discloses only a prima facie construc
tive possession and is not such a possession a.s will justify an 
inf'erence of guilt thereof (17 RCL 73U' (CM 226734, ~, 15 m. 
139, 145). 

In the instant case the stolen photographic equiµnent was found in 
the basement of' a house occupied by- Sergeant Olsen. The accused had 
permission from Sergeant Olsen to move his photographic equipnent into 
the basement.· The accused was at Sergeant Olsen's house the night the 
property was stolen. Lieutenant Goodman moved photographic equipment 
into the basement of Sergeant Olsen's house the morning ai'ter the photo
graphic equipment was stolen from Artur Derefelt 1s shop. Aside from 
the accused's confessions, which were inadmissible in evidence, there 
was no evidence to show that the accused was at 8IJ.Y time in the actual 
possession of the stolen property or that he placed it in Sergeant Olsen's 
basement so as to raise a presumption that he had stolen it • 

. 'Phe only remaining evidence tending to connect the accused with the 
the!t of the equipnent .1'rom Artur Derefelt 1s shop is the footprints found 
beneath the window used to gain admittance into the shop. 

Footprints found at or near the scene of' a crime are generall7 
admissible in evidence and when shown to correspond with the footprints 
of the accused they tend to identify.him as the guilty party. (Cumming 
v. ~' 110 Ga 293; 35 S~ 117; Lindsey v. ~' 9 Ga App 299, 70 SE 
lll.4; 31 AIR 204). In State v. Cole, 93 Kansas 819, 150 Pac 233, the 
court quoted with approvalfrom 2Bishop New Criminal Procedure (2nd Ed) 
p. 943 as follows: · 

"Footprints, on a·question of identity, if they correspond to those 
which be made by the. boots probably worn, or the horse probably . 
ridden, are admissable, yet alone are inadequate to justify a con
Tiction.11 

In Ditto v. State, 83 Tex.as Crim Rep 220, 202 S\i 735, it appeared 
that theci;I;'ndanthad been convicted of burglary and the only evidence 
connecting him with the crime was the correspondence of his shoe with a 
track found near the scene of the crime.· The court said "we are not 
satisfied to affirm this judgment with this as the only criminating fact. 
Tracks, in connection with other evidence, may have some cogency tending 
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to illuatrate the ease. or oonnsot an acollled with a giTen ottem •• 'but 
a.t best it ia unsa.tista.otoey. !hi• i1 pra.otioall;r the only ni.unoe ia 
th• oaae. We a.re ot the opinion the oon.Tiction 1hould Jl.Ot be amta1:u4. 
eapeoia.117' in Tin ot. the taot there are no other orbd.u.tin,i oiroua-
atanoea.• ' 

1'he German ,police mu.e out1 ot the tootpri=• tound UJWer the 
windcnr ot .Artur Deretelt'• ahop on the 'morm..ng tollning the unla.wtul 
entry therein and theft therefrom.. the peraon mald.ug the outs oem-· 
pared them with 1hoes obtained from the aooued am atated that the 
prints. from -.hioh the oasta nre taken. were me.de by, the shoe• belong-. 
ing to the accused. Evidence ot e. witness for the defenae indicated 
that the prints oould have been ma.de by any 1hoe -.de by-· the aa:me oampaey 
and of the same abe as aoouaed's ahoe1. ·.. 

. ·. : :-. ·. 

f1w eTidence rela.ting to the- footprint• foUJld near the ~oene··ot :," 
the orimea wu admissible as tending to connect the aocuaed with the .·. 
otfenaea charged.. · · 

The record. containa some alight eTidenoe tending to oomieot the 
aocused with the ottemes charged., ·but this eTidenoe ia not oompelliDg . 
or oomnoing. ' The Boa.rd of Rniew is of the opinion that the admi11ion 
of the improper E!'Vidence by the court injurio\18ly a.ttected the subatan
tia.1 rights of the accused am oonstituted prejudicial error within the 
meaning of Article of War 37. · · · · 

. · 5. . For the reasona stated the. Board of Rerlew is of the opinion 
that the record ot tria.1 is lega.117 insufficient; to support the findings 
ot guilty and the sentence. · · · · . 

·~~ Judge A,hoe&to 

' . . . . ' ' . . \ 

' 

Judge .Advocate 
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JAGI - CM 325329 

JAGO, Dept. o:t the .J.;nq, W'uhington 25, D. c. f.l/W" 10.171\1..;' ~.; ... J't 

TOa The Seoretary ot the Anq 

1. Herewith transmitted for ;your action under Article of War soa,. 
u amended by the a.ot of 20 August 1947 (50 Sta.t. 724:; 10 me 1522) 
a.nd the aot of l August 194Z (56 Sta.t. '132 ), is the record of trial in 
the ca.a. of Sergeant Frederic, L. Holla.nd (33986442 ). Company A. 83lat 
Engineer Aviation Battalion, RheWKa.in Air Baae. 

2. I oonour in the opinion ot the Boa.rd of ReTin that the reoord. 
of trial ii legally insutticient to support the find.inga of guilty and. 
the ae.atenoe and, for the reasons ata.ted. therein, recOI111neDd that the 
findings of guilty a.nd the Hzxtenoe 'be nca.ted, a.Di that all righta, 
prhileges and property of 'Which this aoouHd ha.I been d.eprind by Tirtue 
of the findinga a.nd aentenoe 10 noa.ted be restored. 

3. Inolose4. 11 a. form of aeti(?_n_ deligned. to oa.r17 into etfeot thia 
reoommenda.tion should auoh a.otio 'eet th ;your a.pproval. 

2 Iaols THOMAS H. GRREif 
1. Recor• of tria.l. Ma.jor General 
2. Form. of. a.ctioza. Th• Juige .A.ivooa.te General 

( GCUO 91, 18 Dec 1947) • 
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DEPARTME}Jr OF THE .AmlY (163) 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 325355 
20 OCT 1947 

,UNITED STATES ) PORT OF LEGHORN 
) 

v. ) Trial by G.C.M., convened at Leghorn, 
) Italy, 10 June 19~7~ To be hanged . 

Sergeant HA.RRY F. RA..RRY ) by the neck un~il dead. 
(RA 33817217), 870th Quarter ) 
master Laundry Company ) 

OPINION of the BOA.RD OF REVIEJI 
SILVERS, McAFEE and ACKROID, Judge Advocates 

-----~------------------------
1. The Boa.rd of Review has .:examined the record of tri&l in the case 

of the soldier named above a.nd ~ubmits this, its opinion, to The Judge Ad
vocate General. 

2. The aocused wa.~ tried upon the following charge and specifications 

CHARGEa Violation of the 92nd Article or War. 

Specificat~ona In that Sergeant Harry F. Barry, 87oth Quarter
master.Laundry Company, did, at or near Leghorn, Italy, on 
or a.bout 26 April 1947, with ma.lice a.forethought, willfully, 
deliberately, feloniously, unlawfully; e.r.d with premeditation 
kill one Private John Joshua, a human being by shooting him 
with a rifle. · 

He pleaded ~ot guilty to ani was found guilty of the charge ani specifica.
tion. :Evidence of o:ce previous conviction by summary court for absence 
from guard was introduced. He was sentenced to be hanged by the neck 
until dead.·· The reviewing authority approved the sentence am forwarded 
the record of trial for action um.er Article of War 48. 

3. · The accused, a serg~ant in tne 870th Quartennaster Laundry Company 
stationed at Tombolo, Italy, was a member of the guard detail of his orga.n
itation on 26 April 1947 (R 51). His duties included that of sergeant in 
charge of the "restriction hall" of the organization. About 6a30 p.m. 26 
April 1947, the accused went to the "restriction hall" a.nd stated that he 
did not want anyone in the hall that did not belong there. Private John 
Joshua was in the "hall" at this time. The accused told Private Joshua 
to leave. Joshua. left the building and tllle accused followed him. Outside 
the building they argued and then began to "fight." They wrestled and 
fell to the groUild with Joshua on top. This fight or wrestling was stopped 
by other men of the organization (R 11.12,25); ·. Ac~o~ing. to Private Robert 



L. Davis the aocused then said he was going to k~ll Joshua (R 19 ). 
Another witness present at this time denied hearing any such threat (R 26). 

. ' 

The accused retur~d to the building and began to read the rules and 
regulations applicable to the persons assigned to the restriction hall. 
Private First Class George W. Allen wa.s assigned to the building an:l. the 
accused told him ,to go to bed. Allen refused to go to bed and th:y began
to argue. The accused said that Allen was drunk. They began to tussle. 11 

Allen admitted on the witness stand that he had been drinking on the night 
in question. The accused stated that he was going to get the sergeant of 
the ~rd am put Allen in jail (R 18,19,25,32,35,36,38). 

The accused left the building and proceeded, at double time, to the 
guardhouse some 200 yards distant (R 18,26,33,38). . 

The accused entered the guardhouse am asked Sergeant William F. Scott 
if Sergeant Willia.ms was present. Sergeant Scott.answered, "No, he isn't. 
He is up in the area." The accused then stated that he wanted a guard as 
he had a ma.n he wanted arrested and placed in oonfinement. Sergeant Scott 
stated that no guards were available. The acoused then.took a 30-caliber 
carbine from a table am left the guardhouse. Sergeant Scott told him not 
to take the carbine (R 52,53). AB fae aooused left the guardhouse he met 
Private John Joshua. Joshua _who was not armed ran into a nearby building 
which had formerly been used as an officer's mess. The accused went near 
this building and fired three shots at Private Joshua. Two of the shots··. 
struck Private Joshua in the sto~aoh. The accused ran to the restriction 
hall where he was disarmed. At the time the shots were fire.d no witness . 
heard any conversation between.the parti~s (R 13,14,17,26,33,38,39,44,52). 
Private John Joshua was removed to the sist Station Hospital at 1930 hours 
on 26 April 1947. He died in the early'morning hours of 27 April 1947. 
Captain Alfred M. Decker, MC, performed an autopsy upon the body of Private 
John Joshua. He identi.fied the autopsy report made by him as an official 
record required to be kept by the hospital. This report was introduced 
into evidence without objection by the defense. Aooording_ to Captain Decker 
and as shown by the autopsy report, John Joshua. died "from summation of 
multiple injuries, or secondary perforating gun.shot· wounds of the abdomen 
of whioh there were two" {R 8,9,10). 

Paul Billings, 7102 Criminal Investigation Division Platoon, inter
viewed the accused and explained to him his rights under the 24th Article ·· 
of War• The reafter the accused made a voluntary statement in writing con
cerning the shooti:ng of Private John Joshua. This statement was reoeived 
in evidence as Prosecution Exhibit 3 without objeotion by defense. In 
this stat,ement the a.caused said that on 26 April 1947 he was on duty as · 
the sergeant in, charge of the restriction hall. About 1800 hours he went 
to ~e hall and started to call the roll •. Private Allen was drunk and 
~ing so much noise that he could not call the roll. He then ordered "all 
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men that weren't supposed to be there out.• John Joshua. started an argu-
ment and invited him outside. They went outside and 11 got into a tussle.n 
This tussle was broken up by some of the men and Joshua. went towards his 
tent. He went inside to call the roll. Private Allen began an argument 
and. then struck him. They tussled but some of the men interfered;. He 
then went to the gua.rdhous e to get a guard to- confine Allen. At the guard
house he asked for Sergeant Yfillia.ms but Williams was not present. He 
asked for a guard but a guard was not available. He then took a carbine and 
left the guardhouse. As he left the guardhouse he saw John Joshua. coming 
into the compound. Joshua saw him am jumped into a little shack nea.r the 
guardhouse. He had forgotten about Joshua but when he saw Joshua. "acting 
that way" he thought Joshua. was 11up to something." He backed up a couple 
of steps .and ordered Joshua out of the shack because he wanted to talk to 
him. He repeated the order "about 5 times" and backed up some more so 
Joshua could come out. Joshua jumped over .into a corner so he put a rourid 
into the carbine and ordered Joshua to oome out of the building. Joshua 
did not come out so he "fired two shots where I thought he would be because 
I oouldn' t see him from where I was standing. 11 Everyone ran from the re
striction hall and he then ran to the restriction hall where he surrendered 
the carbine to Sergeant Williams (R 51, Pros Ex 3); 

4. For ·the Defense 

First Sergeant Richard Christian Woodford testified that on 26 April 
1947 the accused was on duty and in charge of the restriction hall. At 
5 p.m. 26 April 1947, he delivered the offioe keys to the accused and the 
accused we.a not under the influence of alcohol (R 77,78). 

· The accused was advised as to his rights·as a witness and eleoted to 
testify in his own behalf. The a.ooused detailed the events at the restrio
tion hall substantially as they are set forth a.hove. He denied ha.Ting 
threatened to kill Private Joshua as testified to by Private.Davis •. After 
the tussle with Private Allen he went to the guardhouse. 1.n order to have 
Private Allen confined. He asked Sergeant Scott where Sergeant Willi8.lll8 . 
could be found and received the reply that he was in· the area. He then. 
told Sergeant Scott he wanted a guard. A guard was not available. He 
took a carbine and left the guardhouse•. He described the events that 
followed as 1 · 

"As I was leaving the guardhouse, just below the place 
they have the old officers mess, we have a wire fence there, .it 
is like a gate, probably Joshua was coming through, a.nd just as 
he Was coming through, he saw me am saw me With the carbine, _ 
sling arm on the shoulder, ·he ran into this old officers mess, 
he got bunched up in the oornerr I ordered him to oome out; I • 
kept backing up and ordered him to oome .out; he wouldn~t co~ 
out. I backed up to this wire fence, that is when he jumped over 
towards me, over to the other sideJ that is when I jumped ba.ok · 
and fired" (R. 67). 

Q 
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When asked, "Ca.n you tell any reasons why you thought it was necessary 
for you to shoot Joshua?11 he replied, "I either thought it would be 
Private Joshua or myself. I didn't know what Joshua had in his mind, 
or whether he had a weapon or not. 11 Concerning the tussle he had with 
Joshua at the restriction hall, he testified that after the tussle he 
"thought no more of it." He fired two shots after giving Joshua. five 
or six- orders to come out of the building. He fired into the building 
at the place he believed Joshua to be located therein. He also testified 
that he had served in the regular Army for three yea.rs. His home is 
Baltimore, Maryland. His father and mother are living. He has a high 
school eduoation (R 64-75). 

5. Murder is the unlawful killing of a. human being with malice a.fore
thought. •1Jnlawtul• means wi.:thout leg;al justification or excuse. Malice 
does not necessarily mean hatred or personal ill :will toward the person 
killed. Malice aforethought may exist when the act is unpremeditated 
(par 148a, MCM, 1928). ~ 

The evidence discloses that the accused shot a.ni killed John Joshua. 
Joshua was unarmed and when he sa.w the accused with a rifle he a.ttempted 
to hide from the accused•. This killing occurred shortly after the a.ocused · 
and Joshua. had engaged in what was described by various·people as a . 
"fight," "a wrestling" a.nd "a tussle." One witness testified that tollavr
ing this "tussle" the accused threatened to kill Joshua. Other witnesses 
did not hear any such threat and accused denied that he made a:ny such 
threat. Following this 11tussle 11 with the deceased the accused returned 
to his duties ~d became involved in a dispute with Private Allen, after 
which he proceeded to the guardhouse to secure assistance in arresting a.nd 
confining Private Allen•. The accused testified that at the time he en
countered the deceased near the iua.rdhouse he had forgotten the •tussle" 
with the deceased. This "tussle may explain the a.otions of the deceased 

· when he sa.w the accused with a carbine. The evidence fails to show that 
accused was in aey danger of bodily harm or injury or any rea.eon or jus
tification on the part of the accused when he shot and killed Priva.te 
Joshua. and we conclude, as the court did, that his a.eta constituted murder 
(CY 324519, ~). 

The Board of Review is of the opinion that the facts as shown b;y the·. 
record of trial fail to show aey mitiga.ting circumstance which in contem-
plation of law would reduo~ the offense to. mansla.ughter.. · 

6. The charge sheet shows the accused to be 21-8/12 years or age." · 
He served in the Army from 8 !,arch 1944 to 12 December 1945, at which" "time 
he was discharged in order to permit him to re-enlist in the· regula.r. A;rmy · 
for a term of three years. . · . · 

1. · The court; was lega.lly constituted and ha.d jurisdiction over the 
~ 
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accused a.nd of the offense. No errors injuriously affecting the substu
tial rights of the accused were committed ."during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Death or imprisonment for lif.e is mandatory upo~ conviction of· 
a violation of Article of War 92. · · 

~,~, Judge Advocate 

---~-----·_!._.:m_..~-~--------· Judge Advocate 

_fd____.U-.t........-~------alJ~-~7ft1_·_, Judge Advocate 
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JAGK - Cll 325355 1st Ind 
... ,-,,,..., 
'{'!'JAOO, Dept. o! the Army-, Washington 25, D. C. ()r,T ~~ -ll 

TO: Secretary of the Army 

1. Herewith transmitted are the record of trial, the opinion of the 
Board of Review, and the views and recommendations c~ The Judge Advocate 
General in the case o! Sergeant Harry- F. Barry- (RA 33817217), 870th 
Quartermaster Laundry- Compa.ny-. 

2. I concur in the opinion of the Board of Review that the record 
of trial is lege~ly sufficient to support the .findings of guilty- and the 
sente11.ce and to warrant confirmation of the sentence. I recommend that 
the sentence be confirmed but, in view of all the circumstances, · recom
mend that it be commuted to dishonorable discharge, forfeiture of all 
pay and allowances due or to becane due and confinement at hard labor 
for.the term of the natural life o! the accused and that the sentence 
as thus· commuted be carried into execution~ I further recommend that a < 
United States penitentiary- be designated as the place or confinement. 

3. Incl?sed is a draft of ~ letter for your signature trans~tting 
the record to the President for his action and a form of Executive action 
designed to carry- into effect the recommendation hereinabove made, should 
such action meet with approval. · 

3 Incls THOMAS H. GREEN 
1. Record of trial llajor General 
2. Dr.rt ltr sig Sor A The Judge Advocate General·· 
3. For of Execution 

( GC?W 58, 21 1•ov l9h7) • . 
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(169)D:tPAR1'llElll' OF ml ARVY 
In the Ot.tio• et !he Juage .U.noate General 

Wuhingtoll 26, D.c. 

JAGIC • CJl Z26S1'1 
24 NOV 1947 

111 I t' E D S t' A· t' S 8 ) 

l ~i&l b7 G.c.v. • oe.11Tene4 at lieu.quarters 
) PIW.RYCOX. APO 707 • 7 July 1947. Dis• 

PriTate First Glau .ARSElfIO ) honorable Uaoha.rge (auepend.M). total 
SIP.ALLY (10320571). C~ torfeitlll"•• aDll oonf'iZMJD.ent; fer tire (2) 
•c•. 57th Intantry Reg1-Db, ~ year•• · G8D9ral .Priaonen Branoh, 
!hilippiue SoGuta ) P.IW.RlCQ)( Stookde• APO 707. 

~--------.....-,.-................,. 
OPiliIOI et ti» BOARD OF UVlllr 

S3:L'RRB. li3.uD &Dl .A.Cnom, hlg• .U.nea.t•• 

-------------·--------...,...---
1. ·file reoori. •f iiri&l in the eu• et th• aben•UMi tolU•r, ha.Tillg 

'been naminri in tbe Ot.tioe et no Juilge .Ad.Tooate General ant there f'olmll 
to be legally- imuttioie:nt to aupport the f11:ldi11ga ef guiltj and the Hn
tenoe ha.a been examined hy the Board of Reviff all4 the Board 1ubmita 
thi1 • 1t1 opini9n., to fh• Jmge .M.vooate General. 

2. flle aoouaed was tried upon the fellowing charge &Di 1peoitioatio111 

· CBlRGBs Violation et ·'\he 84th Artiele of' War. 

Speoitioations Ill that Printe F1nt Clue .Arunie Bipalay. 
Comp~ •c•. &'lth. In.fal?tJ7 Regiment• .Philippine Soouta. 
APO 1009, ild at B&tangu, B&t&llgaa, Philippille Ial&Dli, on 
or about 21 Jr.arch 194'l• unl.urtul.17 • ell to unk:nawu peraona 
fev (4) wheel uaemblie1, J110tor nhicle 2t ton 6x6, each 
oond1t112g of one (1) tire 7.60 x 20, one iJmtr tube T.60 

· x 20. and two (2) rims, ot a total :nlm of about *296.31.· 
iuued tor use in the military ••Mio• ot the Unitei. Statea. 

& plead.e( lMi>t guilt,- te · the eha.rge am i ta . apeoit'i oatien. , Jre wu teu:ai 
guilty •f the 1pecif'ioatien exoept th•. wor4 ani .tigurea •about $296.n. • 
•ubatituting therefor the wor. am tigurea •oTer t6o,• ant guil't7 of' thl 
oharge. lio ni4.8D08 et ~ pN"fiOU8 oenviction WU 1.n.tro4.uoed. Be 1l'U 
•~nte:aoecl to be d.ilhonerabl7 Uaohargecl the ••nioe, to torfeit all 'P&1 
aili allwancee d.ue or 1io become due am to be contine4 at hari. la.bor at 
•uch place aa the revini!lg authority might iireot ror wo ~re. !he . 
rel'in111g authority- approTed the ,entenoe a.Di oriere4 ·it exeoutM, ••· 
P9nded tlw exeot:Uon of the d11honorable Uaeharge until the eoliler•• 
Nleue tr-om. oonfimaaent am ..signate4 the General Prisoner•' Bran.oh, . 

• PliILRlCQ)( Stooku.e• Pronat Jlanhal •, Section, APO 107, or ·e1aewhere a.t 
the Secret&r7 et War aight ilreot, u the plao• ot ..nt1z1n1ent. !he 
reaait ot trial wu publishH in ~ner~ Court•JILrtial Orien •• 191, 
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Headquarters, Fhilipp:i.nes•lcy'ukyua Comand, APO 707, 16 August 1947. 

· 3. Evidel'lOe 
. 

ilr Sta.nl.e7 E. Gadd.ii wu in charge ot the vehicle pool •t Camp 
·Ba.tang..;. Ont area ot th11 pool wu known as •.1• ..fool. During the 
course •ta llail7 inspection et •J..• Pool a.bout.21 March 19·'7, he noticK 

11that •some wh~el usemblies were_mi,uing from IOD9 TehiolHe fhe r-$8• 
ing wheel assemblies were •1.~o x 20 1& which a.re norma.lly used. on 22 
ton, 6x6 truoksJ am 900 x.l6 1a which ue normally used on 3/4: ton4 b:4 
weapons curiers, ambula.noes which are a.lee of the 3/4 t~n typeJ 1~ tea 
peraonnel oa.rriers which also use the 900 x l6J a.DI. 1/4: ton jeep• am_ 
trailers which use a 600 x 16. 11 ~ 2-1/2 ton truck wheel auemli>lies 
had been taken troa vehiclea parked in the 1outheaatern am one other 
section er •A• Pool.• Jlr. Gedd.ia hd. •oheoke(11 the GnermieJZt lilt 
price of wheel as1mnblie1 tor a 2-1/2 ton truck, 6x6, 7.50 x 20,anl 
found that the tire TU prioed. at $24:.02, the inner tube at $3.03, a.Di 
the •remaining wheel usembliea• at $19.12, making _a tetal et #46.17.for eaoh. 
The miuing wheel assembliea ••re property ot ti. Unitri Stat•• •1n-
tend.N tar the uae of the m.l1tar7 aerrice• (R 6-9). · 

-
Durillg the month et :March 194:7. Comp~ C~ 57th Intantry RegilleJZt, 

Philippine Scout,. aupplied gua.ris for •A• Pool~ J..oouae4. was a member 
ot thil oompan7 (R 8,15,25). Guard. Poat lumber 5 was looatec! in the 
aoutheOAtern part •t •J.,• Pool (R 15,26). lfr. GM.dil had noticed that 
there were •t1rea• miuing before this unit took ewr the. guari (R 9).. .. .. .. 

- . 
A typewritten atatemeJZt purportedly- ligne( b7 aoc\18ed·m admitte4 

in evidenoe u Proaeoution Exhibit 2 oTer the objection ot ·the ·4efeme 
that it waa involuntarily made (R 14). From the te&tilao111" ot the three 
member• ot the Criminal Inveatiga.tion Di'Yi.lion -irho took pa.rt in ti. i:n• 
terrogation ot acc\18ed at 1rh1ch the ata.tement we.a obtained, it appet.rn 
that aoouaed ha4 been intormei of hia right not to incriminate hidelt, 
that no threat,·or promises were made to him and that after hia amrwer• 
had been reduoet to the form ot a. written 1ta.tement he read the att.temnt, 
indicated tha.t no changes ued be made, and TOluntarily· aig119G. it (R
10-us. 16-18, 22-23). First Lieutenant Jam.ea 1:1. Rend.riokl, aeouaea'• 
comp~ ooinmanlier, testified tb.t.t he wu preaent •trca tho 'beg1nn1:ng• 
of the questioning of accused. Re ooul.d not •reca11• that aoouaH, wu 
infol'llB( of hi1 right not to incrimim.te hima·e1t. lie threat. or promi,.. 
were made to aoous ed in the Lieut·enant I a preaenoe and. acou.e4 wluntar117 
&Jl811"ere( the queationa put to him.. "Liew.tenant Jiemlrioka d.14 not aee ac• 
cuaed al.gn a 1ta.temeJZt (R 23-27). Acouae4. teatitie4 llDder oath that 
his right not to inoriainate hillllelt wu not ex:pl&inri. te hi.a before 
being interrogated. b7 members ot the Cr1m:fnal In.ve1tigatien Di'Yi.don. 
He wu questioned en ho aeparate ooouiom by two Utterent agent1. 
O:n the fir1t Mouion, he Jwl maintained. that be had. not Hli tirH 

, 
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and that he had not seen anyone selling tirea. On the aecom iJiterro
gation he we.a slapped am forced at the point ot a pistol to lign a. 
prepare4 statement which wu •.tolded a.own• in suoh a way that he could 
not aee its co:o:tenta. The agent who allegedly mistreated a.ccusN wu 
one of the age:o:ta who testified that no UDdue presaun bad. been employH 
in obtaining a.oou,ri' • atatement (R 28-33 ). 

The pertinent portion ot the typwritten statement purportedl7 
1igned by acouaed and u.mitted in nideno. u Proaecution ixhibit 2 
rew u tollowa1 

•La.at Friday, 21 March 1947, I waa on duty" u roving 
pa.trol with Sgt. Gua.ngoo at the 'A' Pool. When we got up 
there we ma.de a thorough 1.napection on a.11 tM post.. J.t 
post #6 we obaerTed. tha.t there are civil1UL1 hanging around 
the 'A' Pool .tenoe. the guard. on thia poet wu Pfc. Ciria.oo 
Catubig. We underatanlll that ·catubig wu having tra.ma.ction 
with theae ci'rilia.na. Th.en Sgt. Guangoo, Ca.tubig a.m. the 
oivilia.ns were having oonveraa.tion and reached an agreement 
tha.t Sgt. Guangoo was goi.Dg to sell them J.nrr tires aJJ& I wu 
persuaded to oonaent to the agreement. Then Catubig let taro 
ot the_ ~_ivili&lla insii• the pool a.Di got the tirea. There 
were tour (4:) tires taken and rolled dutsicie the fenoe. Sgt. 
Gwuigco told me to get the .money from the civilim. I uked. 
him howr much the money wu allA he tol4 me that it was eigb.ty
(,S0.00) peaoa, the coat of the 4 tires. Then I stepped near· 
the f'enoe and got the ,so.oo peaos from the oi'rllian. I could 
net recognize nor identify a:ay of' the oiT1,.lb.m beoaQSe it wu 
dark and could hardly aee their faces. A.i'ter the ,ao.oo were 
handed to me I gave forty (J'40.oo) pesos to Sgt. G11&.ngco a.Id 
I kept the other. 140.00 as my share in the tre.JlS aotion. • 

4. Diaoua•iGn 

Accused. wu oharg~ with ant found guilty- of having unlawfully- sold 
to unknown peraom four· 2-1/2 ton truck: wheel a.sa emblies in violation ot 
the 84th Article of War. ?here we.a testimony a.liunde his pre-trial state
ment to ~ ef'feot that an unspecitiecl number of such wlleel uaembli•• 

· lrere miaaing hoa a Hrt&in aeotion of a.n ~ vehicle pool at or about 
the date of the commission 0£ the allege« offense and tha.t a.coused. bacl 
the opportunity to tak• them. Accused, in hi• written pre-trial state
ment, admittea that on thl cla.te in question am while acting u "roving• 
guard over the Tehiole pool he had. partioipatec\ in the unlatul • ale te _ 
unlcn01fu oiviliana ot four •tirH• taken from the • Pe section of' the 
Tehicle pool frOlll which the 2-1/2 ton truck wheel auembliH had. 41aap,- · 
pea.nil. 0bviousl7, accused'• etatement oouli haw. been oonsiderM b)" 
the oourt ~ at least a partial conf'e11bn of guilt: et the charge &Dl 
•pecitioation, upon which he wa.s arraigned. Challenged by him u having 
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been obtainea by- d~eaa. this oonfeuion waa admitte& in niaenoe upon 
a ahowi:ag by the prosecution ot circU1Uta.nce& um.er. which the i:aculpa• 
tory 1tateaent wu obtainet which completely controTerte& accused's 
ola.i.s et clureu. fhe oourt was. therefore. WU.rant•• in coming to the 
conoluaion that the oon.t'tslion wu Toluntary (1ee CM 320230. Huttm.n).

; 

It ii u:iomatic that an accuaei cannot 'be oonTi.etell upon hia •uncor
roborated• extra.judicial eonf'esaion. We muat, then. inquire a.s to .whether 
the oonf'euien here in question is sui'ficiently corroborated. to auata.in 
the con'Viction or this acowsed. Concerning th• queation ot corroboration, 
the Boa.rd of ReTie.- in Cll 239085, ~ (25 BR '1.43). aa.141 

•The general rule which bu been 1tated and applied. b;r the B.a.ri. 
of Renew in numerous cues ia that while the oorpue aelicti 
neM not be proTecl alium• the oon£esaion beyom a reuonable 

. doubt or b7 a preponderance o! the. evideDCe or at all. never
theless 1ome evidence must lie procluced to corroborate the oon
fesaion and auoh evidence m.uat touch the coHua delicti (Cll 
2o221S. Jl&llen; CK 220604, Antrobua; CM 2372 5, CheuonJ a.nil 
CK 237450. ,!!I)• In CK 193828, Morandi and Mingo, the Boa.rel 
quoted. wi-th approval the following la.nguage troa Daeche T. 
United Sta.tea (CC.A. 2Di) 25a Federal 6661 'The oorroboration 
must touch the corpus delicti in the aen1e ot the injur;r against 
whose oQcurrenee the la is d.ireotei •••••. (See alao CJI 25'~7,
!9!0X, 36 BR 269,2T7. ) 

'1w above rule eeema to have been baaed on Daeohe ..-. Unitecl. States in whicll 
the court, ill a.ddition to the quotation therefrom. appearing in the ~ 
oue, aaid. 

•Imepentently they (the corroborating cirowutal:IOea) need. :not 
establish the truth of the corpua clelicti at all, neither be• 
yom a reuona.ble ioubt nor ~7 a prepondera.DOe or proot.• 
(Parenthetical statement auppliei.) . . 

In the reoent oue ot CM 317678. Wing, the Boari. of Review inti.ma.tad tb&t 
the rule as expreued in the Jo?lfla cue might be a1ibject to an interpr•
ta.tion not warranted by the law upon the subject u la.id down 'b7 the 
Federal court, and in. aq>port of ita position pointed ovt that the oourt 
in the Daeohe cue did. not say- that evidence aliume the conteiaion need 
not pron the ocrpua d.elicti at all, but }ll8rely held th&t auoh e'Vi4enoe 
need not establish the truth of the oorpua delicti at all. Am in 
CK 314092. Bishop (64 BR 21,24}, the Board. of :Rerlff' citing the lllnt 
cue. restated the rule iu the Joma cue oldtting ~eretrom the deubttul 
phrueol.oa. in the tollcnring terma • ' . . 

••• the corpus 4elioti need not be established beyond a rea.aon- · 
able doubt aliwxle the oonfeaaion. but; some niaenoe oorroboratiff 
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ot the confession must be produoed, am such eTiienoe must 
touch upon the corpus delicti.• 

The law relating to the corroborative eviience necessary to support 
a conviction ot one who has oonfessed to crime, as set forth in the 
Daeohe case, has been further expounded by the Federal courts since that 
case was decided. In Forte v. United States (94 F. (2d) 236), the Court 
of Appeals tor the Diatri.ct of Columbia said, 

•Probably the most frequently quoted,and. we thi:ck at 
. times .misquoted, ca.se on the subject of corroboration of 

oollfessiomis Daeohe T. United States.• 

The court expressed its views on the question at len&th. It said, 

11 The question presented is ot first impreuion here; and .... 
feel bound upon a subjeot touching so materially liberty, 
am in many cases life itself, a.nd especially in the crilllinal 
law where justice requires equality bf treatment; in respect •. 
of trial procedure and proof, ••• to follow in adoptin& a rule· 
for this jurisdiction the rule ot the great ma~ority ot oourta · 
in the United States - that there oan be no conTiction of an 
accused in a crim.ina.l case upon an uncorroborated oon.feasion, 
and the further rule, represented by what we think 1a the 
weight ot authority and the better 'rl..w in the hderal courts, 
th.at such corroboration is not sufficient it it tend.a merely 
to support the confession, without alao embracing substantial 
evidenoe of the corpus delicti and the whole thereof. We io 
not rule that such corroboratiTe evidence must, indepe:oient 
ot the confession, establish the .oorpus ielicti beyom a 
reasonable doubt. It is sufficient, acooraing to the authori
ties we follow, if, there being, independent of the oonfeuion, 
substantial evidence of the 'corpus iel1cti and the Whole . · 
thereof• this evidence and the ooilf'eaaion are together. oon
Tincing beyond a reasonable doubt of the cammiuion ot the 
crime and of the defendant's connection therewith.• 

It W'U pointed. out, however, that the corpus ielioti does not include the 
agency of the a.ooused a.a the criminal -.nd that such agency nee4. not be 
evidenced independently of tbs conteaa:lon. The Forte oaae waa tollcnred 
by the same court in the later ca.sea ot George v, United States (121 F. 
(2d.) 659) and. Ercoli Te United States (131 F. (2d) 354). It YU applied 
by the Boara ot Rei!ew in CM 306668,. Jones (22 BR (ETO) 113,179) and 
cited with a.pprova.l in CM !!3_, aupra-=-:--

In p~ragra.ph 114!; ot the Manual for Courts-Martial, 1928. it 1a stated.a 
\ 

"An aooused can not be convicted. legally- upon ~· .unsupported 
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confession•. A court may not oo:aaider the oonf'eHion of an 
a.cousetl a.a eviclence &ge.inst hi.a unlea• there be in the reoord. 
other evidence, either direct or cirot1D1Stantial, that the of• 
tense cha.rged ha.a probably- been committedJ in other worda there 
must be evidence of the corpus delicti other than the oonfeaaion 
itself •••• This evidence ot the corpus d.ellcti need not be 
sufficient of itself to convince beyoDd. reaaona.bb deubt that 
the offense charged hu been cammitted, er to oOTer eney •l•:ment 
ot the charge, or 'b:> conneot the accused. with the otfenae.• 

J. thoughtful oompa.ril~n of the a.bove rule or tlw Manual •ith th~ rule ex
pressed in the Forte ~aae will revee.l.- that there is little :ma.teria.l varianoe 
between them, the one requiriDg evidence aliunde the oonfesaion tha.t the 
offense charged hal •proba.bly• been committed am the other requiring •aub
atant1a.l• aupporting.erltence .of the oorpwa delicti "and the whole ther"i'oT." 
We think. the word.I •probably-• and •substantial• han & oontextuall:, 11.Jdla.r. 
oonnota.tion. For the purposes of the instant cue, nothing would be gained 
b7 diaowsaing the meaning of the. phru• "a.nd the whole therectr" as opposK 
to 1.he language ot the Manual to the effect that the corroborating erld.enct 
•need not be sufficient of itself ••• to oonr every elemen of the -charge.• 

It thus a.ppta.rs, having in mi.Di that the term •corpus clelioti• relates 
· to the oocurrenoe of the events whioh compritt the particular otteDJJe 

oha.rged or tound, tha.t, in order to sustain a conviction ot an otf'e:nat 
for which aooua ed ha.a been brought to trial and to whioh ha has oon.f'1111ed, 
there muat be add.uori competent eviienoe, eutsid.e the oonf'eaaion, teming 
to establish that the offense of which &oouaed was toUDll guil't7 was 
probs.blz oommittei. Supporting evidenoe which merely teDis to ahOII' a 
possibility that the crime wu committed ii not a sufficient oorrobor&• 
tion, for auoh supporting eviclenoe lacks the requiaite quality- of re.id~ 
a. probability in the minds of' reuona.ble men. It is not, 1n other woria, 
aubatantial evid.enoe (lational Labor Relations Bd. v. Union Pacific Stagea, 
99 F. (2d) 163,177). 

In applying these principles of' lot• the cue at bar, it beoo:me• 
at once apparent that the oorpua ielicti with which we &re here oonc.i·iui 
1a the unlawful ,!!!!, of' .four 2~1/2 ton truck wheel ua~blios an4 not t. 
la.roen7, embeuleaent or 1ome wrongful ibpoaitiou. of suoh property other 
tha.n •al•. It 11 therefore neoeHary, in order to 1upport a oonviction 
of thia offense, that there &ppea.r in the recori ot trial direct or oir• 
OWD8tantie.l. evid.e:me, aliw:ide aocuaecl'a ooDf'Haion, te:aaing to ahow th&t 
f'olll' auoh ,r~el uaembl111 had proba.blz been un1awtu111 aold.. Indeecl, 
para.graph 11'.!, of the ll&nual for Courta•M&rtial, 1928, in Htting :tortll 
examples ot niienoe which Jd.ght be properl7 oonsideNi oorroboratin et 
a. oenfesaiou, atat••• . 

•1n a oa.se ot a.lleg&d lar oe~ or in a cue of a.lhg•4 
unlawful •al• erldence that th• prepertz in queation ..... 
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misaing under oiroWMtllllOes indioatillg in the tint oue that 
it was probably stolen, aild in the seoond ca:se that it wu Ji 

lrobably unlurf'ully sold, would be a com.plianoe with the rule.• 
Underaooring a11ppl1N.) . 

rhe only evi4ence additive to aoouse4.'s centesaion whioh we tind. here ii 
proof tha.t a number ot 2-1/2 ·ton truck wheel assemblies nN missing fr• 
Camp Ba.tangu vehicle pool on or a.bout the date of the alhgei offeme 
um.er ciroum.sta.noea illdicating tha.t aoo•ed ha.cl the opportunity to be
oome involnd. in their d.iaa.ppearallOe. For the purposes et this tiaoua• 
lion, hoirenr, the evU.eno• extrinaio to accused.' s oontesaion haTing 
to do with his involvement in I.Iq' offense ii imma.terial. The only ques
tion here presentea 1• whether the showing tha.t the wheel usembli•• weN 
miasing ia 1uf'ticient to ra.iae a probability that they were unla.wNl7 
aolt. Ha.Ting atated the proposition thua balcll.y-, logic and reuoa re
quire a negative answer. iliwxl• aoouaed.'• oonteuion, not an iota. et 
evidenoe, direct or oircUD11tantial, appea.ra in the reoord et trial 
touching upon aD.7 oiroW1Btanoe conneotet·with the d.iaappearano• of the 
wheel ·assemblies relating to their eventual diapoaition. Whether the7 · 
were reta.i~a b;y the taker tor hia .own use, givell •ay in oomideration 
of' put tavora, destro;yei or sold remains in the real.a of mereat oonjee
ture and suspicion. True, having in :miDd ohilian ahorta.ges ot automotive 
appliances in the Philippim Islam•• it ma.;y be u.1' that there ia a 
possibility tha.t. the mining wheel uumbliea were aold on the "black 
:market.• But thia ia gueas work. tor there are ether and. equal possibil
ities as to what may ha.ve been tone with this propert,'. Disregarding the 
oontesaion. the record ot trial does not oonta.in eviienoe suttioient :to 
ena.ble th• oo~ ·reuona.bly to cletermine that the whHl assemblies wore 
probably 1014 rather than retain&d. by the taker. given flJl'q or otherriee 
dealt with. JJo proof aliunde aoouaed I a oonteuion appeara herein whioh 
would direot the minds of the triers of faot towt.rd• a reuonable ohoioe 
between the many aDd various pesaible forms of disposition to whioh the 
miui11g pr1t~rty -.y ha.ff been aubjeoted. It ia thua impossible, by 
wq of elhdnation or othsr rational preoeaa, to raise a:a.y one ot theH 
oonf'lioting possibilities to the lenl et a proba~ility (Troutman v. 
Mutual Lite Ina. co., 126 F. (2cl) 769, 77a). We oonolme. therefore., 
that accused.1• oonteadon to the etteot that he had participated. iJl the 
unlawful ea.le of at least the •tires• trora the tour wheel assemblies in 
question wu without euttioient corroboration am that the oonviotion 
bued thereon should be set uid.e. · 

Thie is not ,. ease ot first 1:11.preaaion here. The Boari. of Revift" 
hu heretofore, on aeveral ooouiom am regardleu et the legal theery 
applied at the time, deoiied that ':aere proof that property allegeily \Ul-: 
lawfully aold was :m111i11g ia not a 1\lf'ficient corroboration et aooused'a 
conteasicn that he did in taot unlawtully·aell auob. property. We I.N • 
a.w&.re ot no reuon why- we 1boula now overrule thNe prior d.eciaiom 
(CK n9774, WalJcera CM 31977-&, Deakina; Cll.211261•. Sedlak:, 10 BR 53,65a 
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CK 211218, Fleming, 10 BR 25, 29J CY,193828, Joorande, 2 BR: 95,98). 

5. For the :foregoing reuons, the Boa.rd of Review is of the opinion 
that the reoord of tria.l 1a leg&ll;y insufficient to support the findings 
ot guilty· ani the aentenoe. · 

,- Judge Advocate ~~ .. 

' 8 
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NOV 251~7 
J.A.GK - CM 325377 lat IDi 

JAGO, Dept. ot the .&.rm.r, Washington 25, D. c. 

TOa The Seoreta.ry of the Army 

l. Herewith tra.n.smitted for your ~ction Uild.er Article ot Wa.r sol, 
as amended by the act ot 20 August 1937 (50 Stat. 724, 10 USC 1522) 
and the act of 1 August 1942 (56 $tat. 732), is the·record of trial in 
the case of Private First Class Arsenio Sipalay (10320577), Company
"c"~ 57th Infantry Regiment, Philippine Scouts. 

' 2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty- and 
the sentence and recommend tha.t the findings ,ot guilty and the sentence 
be vacated, _and that all rights, privileges am property of which ac
cused has been clepriTed bf Tirtue of the f'ind~• aild sentenoe ao .,.._ted 
be restored. · · · · · 

) ' 

3. Inclosed is a form. of action designed to oarr, into effect th11 
recommendation should such aotio~. m~t with your approval. 

· 2 Inola T 11. GRDI' 
1. Record. of trial Major Gemral 
2. Form of action The Jw.ge Advoo~w General 

( OCMO 74, 2 JJec 1947) • 
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DEPAKrMENT OF TEE ARMY 
In the 0.ff'l ce of ~be Judge Advocate General (179) 

viashin~on 25, D. c. 

JAGK - CM 325378 26 DEC 1947· 
UNITED STATES ) PHILIPPINES-RYUKYUS COMMA.ND 

) 
v. ) Trial by G.C.M., convened at Head

) quarters Philryoom, APO 707, 27 June 1947. 
Private First Class CIRIACO ) Dishonorable discharge (suspended), total 
CATUBIG (10320251), C Company, )) forfeitures, confinement .for two (2) 
51th Infantry Regiment , years. Stockade. 
Philippine Scouts ) 

OPINION o.f the BOARD OF REVIEW 
SILVERS, McAFEE and ·ACKROYD,. Judge Advocates 

l 

1. The record or trial in the case o.f the above-named soldier, having 
been examined in the Otfi oe of The Judge Advocate General a..nd there fou.nd 
to be legally insufficient to support the findings ot guilty and the sen
tence, has now been examined by the Board of. Review, and the Board submit• 
this, its opinion, to The Judge Advocate General. 

2. The aooused was tried upon the following oha.rge and speoi.ficationa 

CHARGE& Violation of the 84th Article of War. 
. . 

Specification, In that Private First Class Ciriaco Catu~ig, 
Comp~ 11 c• 57th Infantry- Regime~, Philippine Scouts, .APO 
1009, did at Batangas·, Batangas, Phili_ppill8 Isla.Ilda, on or 
aboat·17 Mu-oh 1947,'unlaw.fully sell to-unknown persona 
seven (7) wheel assemblies, motor vehicle 2-1/2 ton 6x6,. . . 
each consisting of one (1) tire 7.50x20, one 1,nner hb• 
7.50x20, and two (2) rims, o.f a total value of about $296.31, 
issued for use in the military service of the United States. 

He pleaded not guilty to the charge and. its apeoitioa.tion.·· Re wu town 
guilty of the specification except the words and figures •17• and "about 
*296;31,• substituting therefor respectively tlle words and figurea."20" 
an:l. more than Fifty Doilars,• and guilty of the charge. No evideme of· 
&ey previous conviction was introduced. H.e 'iru sentenced to be diShonor
ably discharged the servioe, ·to .forfeit all pay a.nd allowances ~ue or to, . 1 

become due, a.nd to be con.fined at hard labor at such place aa the reviff• • 
ing auth~rity might direct tor two year~. The reviewing authority approved 
the sentence a.nd ordered it executed, suspeirled the execution of the dis- . 
honorable discharge until the soldier'3 release from confinement am desig
nated the General Prisoners Branch, PHILRYCOM Stockade, Provost Marshal'• 
Section, APO 707, or elsewhere as the Seoretary of War might direct, as 
the Place of confinement. The result o.f trial was published in General 
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Court-Martial Orders No. 195, Headquarters, Hulippines-Ryukyus Comma?ld, 
A.PO 707, 16 August 1947. 

3. Evidence for the Prosecution 

14r. Stanley E. Geddis was in charge ot' the vehicle pool at Camp 
Batangu. In the course ot' his daily inspeotiom ot' the pool during the 
month of March, he noticed that wheel uaemblies were missing ~~o:ia cer
tain vehicles trom time to time. The missing wheel assemblies had been 
taken from 2-1/2 ton SxS trailers, 3/4 ton weapons carriers, 3/4 ton 
a.mbula.noes alld. 1-1/2 ton persoilllel carriers. A.bout 23 March, a jeep • 
was •confiscated• by the military police along the side of the •,A pool 
t'enoe. · It contained •tires• that ha.d been taken from. A Pool. A wheel 
assembly includes a tire, tube, wheel and rim. The Governme¢ list price 
ot ._ 2-1/2 toil Sx6 wheel assembly, 7.50 :z: 20, was· $24.02 for the tire, 
$3,03 for the tube, alld. $19.•12 for _the remaining parts ,(R 6, 7). . 

On 25 Ml.rob 1947, First Lieutenant Daniel D•..Shultz, 35th Criminal 
Investigation DiTi1ion, interrogated accused during the course ot' an in
vestigation into the ~theft• of sou tires in Batangaa. Thirty-two persons 
other than the accused ha.d been •picked up for the investigation.• Ac
cused wa.s questioned almost immediately after his arrest. In addition to 
Lieutenant '. Shultz, two other cdminal. inv~atigation agents and a.ocuaed'• 
comnanding offi 09r were present at the interrogation ot aoouaed. Accord-. 
ing to the testimo:ey- of one of these agents, the investigation pertained:· 
to •the tires, which W9re sold by thll aoouts at the A Pool" and aooused ·· 
"wraa identified by the ·civilian, whom the MP apprehended - he was inoluied 
in the names - the oivilian wu apprehended at the check point. In the in
vestigation it wu revea.led that scouts were involTed. In the atat-,ment 
of the scout who confessed to his crime, he incriminated Private Oatubig.• 

Accused wu infoi:med of his right not to inorilainate himself aild, a.1-
though he-wu searched, no one struck accused nor were any promises made 
to him. He vol~te.ril;y a.nswered the questions propoWld.ed to hi.a and hia 
answer• were reduced to the form. ot a typewritten statement. Aoo111ed, in 
the presence of Lieute.nant Shultz and on the dq ot the interrogation, 
signed am swore to the statement •'f0luntarily• after he ha.d_ 'been given 
the opportunity to read ~t and parta of·it had been •clarified" in Tagalog, 
Aocuaed had been aaked whether he had ......r1-1..-1nv •to add to era.a• or to re• . t" ....,~_, , 
trao , to which he replied, •Nothing at all .. the statement is th• truth, 
the whole truth am nothing. but the truth.~ He aad also stated that he 
understood the statement and that he knew !agalog. Accused answered 1ome 
questiol18 in Tagalog. Prosecution Exhibit l was identified u a •certified 
true oopy" of the atate:m.ent in question and wa.a received in evidence over 
the objection of defense counsel that the reoital1 therein contained had · 
not been voluntarily made. It ia in the English language a.l'ld 11 dated 
25 March 1947 (R 8-14,16,lSJ Proa Ex 1). . . 

. ' 
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Proseoution Exhibit 1, in pertinent part, reads a.s tollowu 

"Tha.t le.st Thursd~, 20 Ma.roh 1947, I was deta.iled a.s guard 
a.t the 'A' Pool, Post fs, from 1800 to 2200 hours. On this night 
and at the same hour• Patricio Espina was assigned on Post #4J 
Lope Ma.gpantay on Post :/J:3J Roberto Carandang on Poat_ ~J &Ild 
Vicente Ca.la.ging on Post fl. On thil da.te at :~bout 2000 hours, one 
oivilia.n :named Simplieio a.pproaohed me on 'llJ¥ post alld said he will 
buy tires from me. I a.gree;d .. to his offer and I then allowed four 
(4) civilians (unidentified) am, Simplicio to enter the 'A' _Pool 
thru the ba.rbed wire fenoe to detach 6i6 tires tram trailer• in
side -rey post. I allowed them. to detach only six (6) tirea (6x6) 
because that waa the number they were buying from :me. Our agree
ment wu ~0.00 for every tire with rims and arrow,. After they 
had removed the 6 tirea they took them o~ ot the fence thru the 
~a.me passage where they entered. Then Sim.plicio paid• Pl2o.oo. 
The 6 civilians then lef't me with the tirea rolling thea. 

."I kept all the money for JllY&elt. However, when I WU already 
in our camp a.f'ter relieved trom dut,", Sgt. Graciano Hernandes ap- · 
proaohed me and asked tor his ·share in the a a.le of 6x6 tires I 
made on tb.tLt night. When he uked me tor a ahare I began to 
have the i.Japreasion that he knows all what I did on 'liq post, 
hence, I gave hi• ~o.oo, a.nd the rest I keep -for 'Iq&elt. Sgt. 
Hernandes howeTer did not bother m.e ~re. 

"on the following dq, Friday, 21 lla.rch 1947, I wa.s again 
detailed as guard on Post is, '.A.' Pool., 'from 2200 hours to 0400 
hours on .the following morning. Likewise on this night llld at the 
u.me hours Patricio Espina, Lope lla.gpantrq, Roberto Carandang, and 
Vicente Calaging were detailed on Poat, #4,3,2 am 1, '.A.' Pool, 
respectiTely. At about 2300 hours on thi8 day, 21 March 1947, 
while I was on lllY poat·the ea.me group of 6 cirtliana headed by 
Simplioio came to :me and told :nw that they will again buy tire,., 
to which I said yes. l then allowed tilem to enter the '.A.' Pool 
thru the aa.me paasage way they passed on the previous night. Once 
inside they began remo'TiDg 6x6 tires trom trailer•, while I stood, 
on the lookout. D~ing this time nobody came to 1113' post to in• 
apeot except the patrol guard with Sgt. Hernandes who passed by' 
on a truck without stopping. I don't know if the patrol guard• 
sa.w the oiTilian.s re.moviDg th• tires inside 1113' poat. · When they 
were through they puaed by '111¥ aide, ea.oh carrying a tire (6x6) 
with the exception ot Simplioio. Simplicio, however, ga.n Jlll8 the 
D10ne7 tor the four (4) 6.x6 tires with rim and arrow• amounting 
to PSo.oo. 

•0noe outside of th• :fence Patricio Espina ea.me to me alld 
•aid that I aust aell aome more tires to the oivilia.na. I told 
Espina that I don't like a.cymore, explaining to him that I han 
sold them 4 tires already and that I am already' afraid. When I 
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don't like to a.gree to his demand be a.alced. me for his aha.re in 
the sale I bad juat ma.de. I therefor• gan hill. P2o.oo, alld the 
remaining P60.00 I pocketed them. When I a.rrind in our oa.mp 
a.fter being released a.t a.bout 0200 hours I hid the money. Sgt. 
Hernandez did not come to me to get his share, an:i for this I 
didn't feel bothered. On this night while I was on '1fI¥ post I 
did not see Eapina or a:tq other Scout guards at the 'A' Pool 
a old tires to any oivilie.n. Thia is a.ls o true on the night ht 
waa on guard a.t Post No. 5 when he first sold tires to ciY:llia.ns 

· that he didn't see them sell tires. . 
"La.st Sa.turday, 22 Ma.roh 1947, I was a.gain posted as guard. 

at the 'A' Pool on Post =1/:5, from 0200 to 0600 hours. LikewiH 
Espina, Magpa.nta.y, Carandang and Calaging were posted on their 
respective posts. During this night 1ome other chiliana came 
to me to buy tires but I Q.idn't sell them because I was alrea.dy 
a.fra.id of being caught. On the following da.;y, Sunday, 23 March 
1947, I wa.s aga.in assigned on the same Po.st but I didn't aell 
any tires because no ciTilians came to me. ~ 

. "The P90.00 found in yq wallet composing of three 20-peso 
bills a.nd two 10-peso bills were the remainder of the proceeds 
of the sales I made on Thursday and Fx-iday, 20 a.nd 21 March 1947, 
respectively, to civilians. This is the only amount that remained 

. to ms after spending a. part ot the money a.nd lending some pesos 
tom:/' friems.• 

Evidence for the Defense 

Accused, having been informed ot his right• as a wi tneaa, elected to 
testify Uilder oath in his own behalf. He stated tha.t he wa.s quea.tioned 
by IJ.eutenant ShultJ . on 24 March and that no one else was present at the 
interrogation. The Lieutenant made no promises to him in order to get a 
statementJ •Just he slap :me." "When Lieutena.nt; Shult& inveatigated me, 
he asked me _where did you· get this money - I told him that is from ~ 
aa.lary and then he da.pped me ani then sent me to the guardhouse.• 
When he "went back•;.from the guardhouse, on 25 March, "they just. e.slced" 
him to sign the sta.temen~ admitted in evidence as Prosecution Exhibit 1. 
He did not •dictate" this statement and signed it because he was •torced• 
to do so b;y .the crimillal investigation· a.gents. He was told, •u you will 
aign this statement, you will be sent right a.way to your oompa.ey." IJ,eu• 
tens..tJt. Shult& was not present at this time. The "things• written in the . 
statement were not true. 

Between '6 aOO ·p.m. am lOaOO p.m. en 20 March 1947, he was on duty 
as a. guard on Post No. 6 of"~ Pool," Be.tangs.a. Nothing •unusual" 
happened during thia tour and he did not sell 8.IlY tires that night nor 

• did lie a.llow any civilians to enter the pool through the fence. He did 
not give Sergeant Hernande& a.ny money nor did he see the sergeant that 
night. On the night of 21 March, he wa.s again on guard ~uw at Post No. 

4 

http:oompa.ey
http:Lieutena.nt
http:a.fra.id
http:alrea.dy
http:ciY:llia.ns


(183) 

r,. Nothing "unusual• happened that. night ·e.nd he did not. aee a group of 
ci vi li llill:l oowJ through the fence. 

When he wa.s arrested by crimina.l investigation agents he had ninety 
pesos in his possession. His pay wa.s fifty-one pesos and 98 centavos per 
month. He was last pa.id at the end of tlui! month of February. at which 
time he was pa.id for the months of December; January and February and 
the money found in his possession was pa.rt of that payment. He did not 
reo~ive "this Ninety pesos from selling tires.• 

Aocused testifi~d that he did not wxlerstand Tagalog and that he 
spoke a Viaayan dialect known as Cebuano and did not understand eq 
other •dialect.• He appears to ha.Te testified in English without the 
aid of an interpreter (R 19-22). 

4. Discussion 

Accused was charged with a.Id foUlld guilty of having unl.ofully sold 
to unknown per&ollB seven 2-1/2 ton 6x6 motor Tehicle wheel assemblies in 
Tiola.tion of the 84th Article of War. There was testimo~ alilllllie his 
pre-trial statement to the effect that &n unspecified nwaber · of such wheel 
assombliea were missing £rom. the Tehicle pool at Camp Bata.ngu at vuiou 
tilles during the month of March. 1947. and that accused had the opportunity 
to take them. Acoua e-d. in his written pre-tria.l statem~nt. admitted that 
while acting as a guard over the vehicle pool he had. on 20 :Ma.rch 1~7, 
sold six "6x5" tires "with rims am ari-on• to certain civilians a.nd that 
on 21 .March he had sold four "6x6 11 tires "with rims and arrOW"a• to the 
same civilia.na. Obviously. accused's atatement oould have been considered 
by the court as a. confession of guilt of the charge am apecifioation upon 
1rhich ,ie was arraigned. 

Challenged by him a.a haviDg been obtailied by duress ~m pro~ae of · 
inlmunity. thia conf'eHion was admitted in evidence upon a ahowing ot cir
cumst&.llOea under which the inoulpatoey atatement was obtailled whioh com
pletely controverted acouaed'a uaertions in thia reapeot. The court
•as. therefor., warranted in oonoluding that the oonf'enion was volunta.ry 
(aee Cl( 320230. Huffman). Al.though the written pre-trial ata.te111Bnt ot 
a.ooused was receind .in evidence through the medium of wha.t purporte4. to 
be an unsigned •certifi'ed true oopy• ot the origiml signed •ta.te:ment,· 
the defense, by _failing to objeot to the aecondaey nature or thi• doou- ·. 
ment;, must be heid to have been. eatiafied with ita authenticity (CK 2962$1, 
MoCrearz., 27 BR (E'fO) 163.169J ~)( 215351, · Nadrowald.. 10 BR 383,-387). · 

It 1a axiomatic that an a.ocuaed. cannot be oonTietecl 11pon hia "u
oorroborated• extrajudicia.l oonfeaaion. We m11fit, then, inquire a.a.to 
whether the oonfenion here· in question ia autfi al.ently corroborated to 
sustain the, oonrlction of thia aoouud. The Board. of Rert..-. 1a d1aoua.•
illg the question of corroboration in the reoent caae ot CK ~26311, SiprJ.az. 
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a. companion ca.a• to the one at _ba.r, had ocouion to saya 

•1n Forte T. United Sta.tea (94. F. (2d) 236), the Court ot Appeal• 
for the District of Columbia. said, 

'The question presented is ot first impression hereJ 
and we feel boUDd upon a subject touching 10 materia.lly 
liberty, and in ma.JV oases life itself, am espeoia.ll;y 
in the orudna.l law where justice requires equa.li t)r of 
treatment in respect of trial procedure and proof, ••• 
to follow in adopting·a rule for this jurisdiction the 
rule of the great :ma.jority of courta in the United 
States - that there can be no conviction of an acouaed 
in a criminal case upon a.n unoorrobora.ted confession, 
and the further rule, represented by wha.t we think 
it the weight of authority aDi the better Tin in 
the Feder&l oourta, that such corroboration h not 
sufficient if it tend.a merely to support th• oonfes
aion, wiinout also embracing aubstantia.l evidence o~·the 
corpua delicti am the whole thereof. · We do not rule 
tha.t auoh corroborative evidence amt, independent of 
the confession, establish the corpus delicti beyoild a 
reuonable doubt. It ii suffioie:at, a.ccording to the 
authorities we tol101r, it, there being, imepende:at of, 
the confession, substantial evidence of the corpus 
delicti am the whole thereof, this evidenoe and the 
confeu_ion are together convincing beyond a. rea.aona.ble 
doubt of the oommiaaion of the crime and of the 
defendant'• connection thernith. t 

. . 

It wu pointed out, however, that the corpua delicti doH not 
include the ageno)" or the accused as the crimina.l and that suoh 
agenoy need not be evidenoed independently of the oonf'euion. 
The Forte oase was followed by the same court in the later. ouH 
of Geor~e T. United States (125 F. (2d) 569) and Ereoli •• United 
State• 131 F. (2d) 354). It wa.s applied by the Board of Red.• 
in CM 306668, ~ (22 BR (ETO) 173.179) and cited with a.pproval 
in CM~, aupra.h 

In paragrap 114a of the Manual for Courts-M&rtia.1, 1928, 
it is stateda -

'An accused ·oan not be convicted legally upon his un• 
supported confeHion. A court may not consider the oon• 
fesaion of an aooused u evidence aga.inat him u:nleas there 
be in the record other evidence, either direct or oiroum
stantial. that the offense charged has probably been 
oOilllllittedJ in other word.a there :must be evidence of the 
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corpus delicti other than the confession itself•••• 
This evidence of the corpus delicti need not bo aufri
cient of itself to convince beyond reasona.ble doubt that 
the offense cha.rged has been committed. or to coTer every 
element of the charge,. or to. connect the aco1ised with the 
offense.' 

A thoughtful comparison of the above rule of the :Manual with the rule 
expressed in the Forte ca..ee will ·reveal that there is little material 
ve.rianoe between them. the om requiring evidence aliunde the con
fession tha.t the offense charged has •probably' been committed and 
the other requiring 'substantial' supporting evidence of the oorpua 
delicti 'and the whole thereof. i We think the words 'probably' an:l 
'substantial• have a. contextually similar connotation. For the pur
poses of the instant case. nothing woUld be ga.imd by discuaaing 
the meaning of the phrue 'and the whole thereof'' aa opposed to 
the language of the Manual to the effect that the corroborating 
evidence 'need not be sufficient of itself••• to cover every 
elemenl; of the charge.• 

11 lt thus appears. having in mind the. t the term 'corpus delicti' 
relates to the ooourrence of the events which comprise the particular 
offense charged or f~und. that. in order to sustain a conviction of 
an offense for which accused has been brought to trial and to which 
he has confessed, there must be adduced competent evidence, outside 
the confession. tending to establish tha. t the offenae of which accused 
was found guilty was probably committed. Supporting eTidence which 
merely tends to show a. pouibility that the crime wa.s committed is 
not a sufficient corroboration, for such supporting evidence lacks 
the requisite quality of raising a probability in the minds of 
reasonable men. It is not, in other words, substantial evidence 
(National Labor RelatioDB Bd. v. Union Pacific Stages, 99 F. (2d) 
153,177). I 

•1n applying these principles of law to the case at bar. it 
becomes at once apparent that the corpus delicti with which we are 
here concerned is the unlawful sale of four 2-1/2 ton truck: wheel 
assemblies a.nd not a larceny. embezzlement or some wrongful dis
position of such property- other than sale. . It is therefore necessary. 
in order to support a conviction of·this offense. that there appear 
in the record of trial direct or oircumsta.ntial evidtnoe•. aliUilde 
accused's confession, tending to sho.- that four such wheel assemblies, 
had probably been unlawfully sold. Indeed, para.graph 114_! of the 
Manual for Courts-Martial. 1928. in setting forth examples of evi
dence whioh might be properly considered corroborative of a con
fession. statesa 

'In a. oase of alleged la.roeey or in a case of alleged 
unlawful sale evidence tha.t the property in question was 

• 
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missing under circwn&ta.noea indicating in the first oaae 
that it wa.s probt.bly stolen, am in the second cue th&t 
it was probe.bl{ unla.wfully sold, 'Would be a. oomplia.no--;--
ll'ith the rule. {Underscoring supplied.) 

'the only evidence additive to a.ocuaed's ooni'eHion which 1re tind 
here ii proof that a number of 2-1/2 ton truck wheel a.uembliea 
were missing from Ca.mp Batanga.e Tehiole pool on or about the da.te 
of the alleged offenae under oiroumataDOes indicating'that accused 
had the opportunity to become inTOlnd in their disa.ppearanoe. 
For the purposes of this discussion, however, the evidence extrinsic 
to accused's oonfeuion having to do with hia inTolvement in aJJJ 

· offense is immaterial. The only question here presented is whether 
the showing that the wheel assemblies were miasing 1a sufficient· to 
raise a. proba.bili~ that they were unlatull;r sold. HaTing stated. 
the proposition tus baldly, logic am reason require a negatiTe 
answer•. Aliunde aocuaed's conteaeioli, not an iota of evidence, 
direct or cira.imstantial, 'a.ppears in the record of trial touching 
upon &D.Y oircumstaJJOe connected with the disappearaJ10e of the 
wheel assemblies relating to their eventual disposition. Wh~ther 
they were retained by the taker for his own use, ginn 8Jfay in 
co:mideration of past fa.Tora, destroyed or sold remains in the 
realm of merest conjecture and suspicion. True, haTing in mind 
oiTilian shortages of automotive applia.noes in the Philippine 
Island.a, it ma.y be said that there 1s a possibility that tha 
missing wheel assemblies were sold o;n the 'bla.ok market.' But 
this is guess work, for there are other and equal possibilities 
as to what mq have been done with this property. Diaregardillg 
the confession, the record of trial dCtl not contain eTideX10e 
sufficient to ena.ble, the court reuonably to determine that the 
wheel assemblies were probabl1 sold rather than reta.ined by the 

· taker, g1.ven away or otherwiae dealt w1th~ No proof a.liunde 
a.ccused'a confession appears herein which would direct the minds 
of the triers· of fact towards a reasonable choice between th• maii;r · 
a.nd various poaaible~tonu ~. di~position to whioh the :miaai.Dg 
property mq have been aubjeoted.. ·-h 1a thu.a impouible, b;y 
W&:f of elimination or other rational proo•••• to raiae LIJi1' one 

•. of theu conflicting poadbilities· ..to the· 1evel of a proba.bility 
(Troutman T. Mutual Life Ina. Co., .125 r; .(2d)''T69, 773)•. We oon• . • olud.e, therefore, tha.t aocuaed.'• oonfead.on to the ef.teot that he 
had participated in the unlaful .-..1. ot ·~1; leut the •tires t from. 
the four wheel uaembliu in question waa without autficiezxt; c0'rr0 "'. 

boration and that the conviction baaed thereon 1hould be set aaid••. 
•Thia 11 not 1. cue of first iinpreu1on here •.· The Board ot 

Rn-iew ha.a heretofore, on aen_ral Qooa.tio:m a.m rega.rclleu ot the 
legal theory a.pplied at the time, decided that are proot that ' 
property allegedl:1 unlurfully- aold wu missing b not a auf.fioiei:rb ' 
corroboration of aocuaed'• contenion. that he tµ.d in taot unl&lf'fµ].11 
sell such pro~rt.,•.ll'e are a.ware ot no reason why'· we· abould n~ · 
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overrule these prior decisions (CM 319774, Walker; CM 319774, 
::.A~lt~ns: CM 211261, Sedlak, 10 BR 53,55; CM 211218, Fleming, 
10-BR-Z-5,29; CM 193828, M:>rande, 2 BR 95,98)." 

In the instant oase, it is at once apparent that accused's confession 
was not sufficiently corroborated by the showing of the mere circumstance 
that 2-1/2 ton 6x6 wheel assemblies were. missing from the Camp Batangas 
vehicle pool at various times during the month of March., 1947. The ques
tion; ·then, is whether the re~ord of trial contains other evidenoe of 
corroborative force. We think it does not. 

The fact that about 23 Maroh ·the military police "oonfisoated" a 
jeep located just outside the vehicle pool, which jeep contained tires 
taken from the p~ol, does not logioally tend to establish a probability 
that such tir.es, or othez: tires taken from the vehicle pool, had been 
unlawfully so.Id, for the ciroumstanoes surrounding the "confiscation" 
were never br:Ought to light at the trial. The testimony of on.e of the 
criminal investigation agents who had participated in the interrogation 
of a.ooused th;at the investigation, of which the interrogation was a pa.rt, 
pertained to "the tires, which w_ere sold by the scouts at the A Pool• 
was clearly nothing more than a conolusion on his part, a oonolusion 
based on hearsay which must necessarily be excluded from consideration. 
His furthE)r testimoiv to the effect that accused had been identified by 
a civilian as a participant in the sale of' tires· from the vehicle pool 
and that another soldier who had confessed to •his crime" had incriminated 
aooused is hearsay of the first water. Although we have held that e.n ex
tra.judicial identification of an accused as the perpetrator of a particular 
offense is admissible for the limited purpose of corroborating further 
identification made in court (see CM 318341, Wolford. 67 BR 233,236), 
suoh evideno, is received only on the issue of identity a.nd oa.n never be 
admitted by vray of establishing tr..e corpus delicti concerning whioh the 
identification is ma.de or even a.s tending to show the probability that 
the offense charged has in fact been cornitted (CM 325401. Gray). Ac
cused ad.mi tted'. on the witness stand that at the time he was a.rrested he 
had ninety pesos in his possession but possession of' such a sum oan 
hardly be considered substantial erldenoe sufficient to raise in th• 
minds of' reasonable men a probability that an unlawful sale of property 
of the vehicle pool over which accused had been posted as a guard had in 
fact occurred, for no evidence, aliunie the confession,was adduced tend
ing to show tha.t this money J?roba.bly derived from the proceeds of an 
unlawful sale of the property in question or even that accused had be-
come suddenly enriched without adequa.te explanation (see CM 234561. 
Nelson, 2:j. BR 55.58). 

6. For 'the foregoing reasons, the Board of' Review ia of th9 

• 
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opinion tha.t the reoorcl of trial is lega.lly inauf't'ioient to 1upport the· 
findings ot guilty am the sentence. · 

10 
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JA.GK - CM 325378 bt IM 

JA.GO, Dept. fJf the Army, Wa.ahi:mgton 25, D. C. 

TO, The Secretuy of the A:rrq 

1. Herewith transmitted for your action W1der Article of War so¼, 
a.a amended by the act of 20 August 1947 (50 Stat. 724J 10 USC 1522) 
and the act of l Angus~ 1942 (66 Stat. 732), ia the record of trial in 
the case of PriTILte First Class Ciriaoo Catubig (10320251), C Company, 
.57th Infantry Regiment, Philippine Scouts. 

2. I oonour in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentenoe and, for the reasons stated therein., recommend that the 
findings of guilty and the sentence be vacated, and that all rights, 
pri'rlleges and property of whioh accused has been deprived by virtue 
of the findings and sentence so vaoated be restored. 

3. Inolosed is a form of action designed to carry into effect 
this recommendation should such a.oti meet with your approval. 

2 Inols · · THOMAS H. GREEN · 
1. Record of trial Major General 
2. Form of action The Judge Advocate 'General 

-----------------------------------~-
( GCMO 22 (DA) 20 Jan 1948). 
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DEPARTMENr OF THE ARMY (191) I 
In the Office of The Judge Advoca.te General 

Washington 25, D. c. 

UNITED STATES ) 
) 

Te ~ 
PriTate First Class NESTORIO ) 
YlIOU (10318180),' "C11 Compaziy, . ) 
57th Infantry Regiment, ) 
Philippine Scouts. ) 

PHILIPPINES-RYUKYU$ COMMA.ND 

Trial by G.C.M., convened at Head
quarters PHILRYCOM, .&PO 707, l July 
1947. Dishonorable discharge (sus
pended), total forfeitures, and 
confinement for one (1) year. 
Stockade. 

OPINION of the BOAPJ) OF REVIEW 
SILVERS, ACKROYD a.nd LANNIID, Jw.ge Advooe.tes 

. . 
1. The record of trial in the case of the above-named soldier, having 

been examined in the Office of The Jw.ge Advocate General am there foum 
to be legally insufficient to support the i'indin{,11 of guilty and the sen
tence, has now been examined by the Board of Review and the Board submits 
this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and specifioatioxu 

CHARGE: Violation of the 84th Article of War. 

Specification: In that Private First Class Nestorio Ynota, Company
"c" 57th Infantry Regiment, Philippine Scouts, APO 1009, did at 
Batangas, Bata.nga.s, Hulippine Islands, on or about 21 March 
1947, unlawi'ullt sell to unknmvn persons two (2) wheel assemblies, 
motor vehicle 2it ton 6x6, of a ve.lu.e of a.bout $42.33 eaoh, and 
each consisting of one,(1) inner tube 7.50x20, and two (2) rims, 
of a total value of about $84.66, issued for use in the military 
service of the United States. 

He pleaded not guilty to and was found guilty of the charge am its specifica
tion. He was sentenoed to be -dishonorably discharged the service, to forfeit 
all pay and a.llowances due or to become due am to be confimd a.t hard labor 
at such plaoe a.s the reviewing authority might direct for one year. The 
renewing authority approved the sentence and ordered it executed, but sus
P•llied the execution of that portion thereof adjudging dishonorable dis-
charge until the soldier• s release from confinement, and designated the 
General PrisoneTs' Branch, PHILRYCOM Stockade, Provost Marshal's Section, 
APO 707, or elsewhere as the Secretary of War might direct, as the place 
of oonfineimnt. The result of trial we.a published in Genera.l Court-Me.rti&.l 
Orders No. 198., Headquarters Philippines-Ryuk:yus Command, APO 707, 16 

·August 1947. 
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3. The only question which it is necessary to consider in this case 
is whether the evidence in the 'record of trial a.liunde the confession of 
a.ccus ed, either direct or circumstantial, is sufficient to establish the 
probability that the offense charged had actually been committed and thus 
to permit the confession to be considered. The accused was charged with 
the unlawful sa.le of certain :wheel assemblies issued for use in the mili
tary service. The only evidence offered to show the probable oQllllllisaion 

· of the·. offense, a.liwxie the confesaion of accused, oonsieted of testimony 
that the wheel assemblies were missing from the Ordnance Depot Tehicle 
pool on or a.bout the date of the alleged offense. 

In ~ recent oe.se of CM 325377, Sipe.lay, and age.in in CM 325378, 
· Ca.tubig, both companion cases to the one at bar, the Board of Review ha.d 

oooasion to point out that a showing, alitmde the pre-trial statement of 
a.caused therein, of the mere oiroum.stanoe that 2-1/2 ton, 6x6, wheel as
semblies were missing from the Camp Ba.ta.:cgas vehicle pool on or a.bout the 
date of the alleged unlawru1·aale by such accused of wheel assemblies of 
a. similar type and kind was not a sufficient corroboration of his extra.• 
judicial confession of guilt of such alleged offenae. It was held, in 
ea.oh case, that, in order to support a. conviction of a.n offense tor which 
an aocua ed has been brought to trial a.Di to which he has confessed, there 
must be adduced, by way cf corroboration of the confession, substantial 
evidence of the corpus delicti, that ia, it must appear by competent proof 
a.liunde the confession that the particular offense in· question had probably 
been committed. In the Sipe.lay case, it was aa.ida 

"••• Aliunde accused's confession, not a.n iota of evidence, 
direct or circumstantial, appears in the record of trial touoh
ing upon aey ciroumstance oonneoted with the disappeara.noe of 
the wheel assemblies relating to their eventual disposition. 
Whether they were retained by the ta.leer tor·his own use, given 
may in consideration of pe.st favors, destroyed or sold remains 
in the realm of merest oonjeoture and suspioion. True, having 
in mil:ld ciTilian shortages of automotive appliances in the 
Philippine Islands, it may. be said that there is a poasibilit~ 
that the missing wheel assemblies were told on the 1black mar et. 1 

But this is guess work, for there are other and equal possibilities 
as to what ms:y have been done with this property. Disregarding 
the com'ession, the record of trial does not contain evidenoe 
sufficient to enab.le the court reasonably to determine that the 
wheel assemblies were probably sold rather th.an retained by the 
taker: given e:way or otherwise dealt with. No proof aliUDdt ac• 
cuaed • confession appears herein which would direot the minds 

2 
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of the triers of fact towra.rds a reasonable choice between the 
~ arid Ta.rious possible forms of disposition to which the 
missing property ma.y have been subjected. It is thus impossible, 
by way of elimination or other rational prooeu, to raise e.ny 
one of these conflicting possibilities to the level of a prob
ability (Troutman T. Mutual Life Ins. Co., 125 F (2d) 769, 773)•. 

4. For the foregoing reasons the Board of Reviear is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the aentence. 

· Judge Advocate 

Judge Advocate 

Judge Advocate 
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JA.GK - CM 325379 lit Ind··· 

JAGO, Dept. ot the Army, Wa.ahingto:n 25, D. C. JAN 301948 
TOa The Secretary of the~ 

1. Herewith transmitted tor your a.otion Wider Article of War so½, 
e.s BJD.ended by the aot ot 20 August 194:7 (50 Stat. 724J 10 USC 1522) llld 
the aot of 1 August 1942 (55 Stat. 732), is the record of trial in the 
oa.se of Private First Class Neatorio Ynot& (10318180), •c• Compaey, 
57th Infa.ntry Regiment, Philippine Scouts • 

. : ~- .. I concur in the ~pinion. of·_the Board of Re'View the.t the record 
or· .. trid is legally insufficient to supp9rt the findings of guilty and . 
the sentence. and·,. for the rea.sons stated therein, recommend that tlw 
findings and the aentenoe be vacated, that the accused be released from 
th~ conf'in~ent imposed by the .. se11tence in this oa.se, and that all rights, 
pri'Vileges and property' of ymioh.ac~uaed ha.a been deprived by Tirtue of 
said ·sentence be restored•. · ·... . · 

. ,·,.. .·.:.-·, 

effeot this 

2 Inola THOMAS H. GREEN 
l. Record of trial Ma.jor General 
2. Form cf action The Judge .Advocate General 

--( GCM048-(DA):-;;;b-1948):~~------
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. DEPA.R'?MENr OF THE ARM! 
In. tae 01'.,fioe ot The .hldge Ad.TOea.te General (195) 

Washingtoi,. i::5, D. c. 

JA.GK • CK 326381 9-2 JAN 1948 
UNITED ST.A.TES ) PHILIPPDIE.S-RYUKYUS COMW.m> 

~ 
) 

Printe First Clua MARCELINO DJJ.'U ) 
(10322341), C Compan;v, 57th Illfantry) 
Regiment, Philippine Snllt1. ) 

Trial by G.C.M., o~nvened at Hea.d• 
quarters PHILRYC0:14 APO 'TOT, 30 
Jllll.e 1947. Dishonorable diaeharge 
(suspended) and confine;&ent tor · 
two (2) yea.rs. Stockade. 

------~--------------__,______
OPINION of the BOARD OF REVIEii 

SILVERS, ACKROID a.m. LANNING, Judge .AdToeatea 

-----------------~-----------

l. The record ot tria.l in the oue of the above-iwnecl soldier, ha.Tiag 
been examined in the Office of The Judge Advooa.te General and there. foUlld 
to be legally insufficient to support the findings of guilty and the ae11.te:a.oe 
has nor, been examined. by the Board of ReviP" a.nd the Board submits thia, ita 
opinion, to The Judge .Advocate General. 

2. · The aooused was tried upon the following c~ge a.nd speoitioa.tiona 

CBlRGlh Viol~tion of the 84th Article of War. 

S'pe oifioitiona In that Priva.te First Class :Marcelino Da.t•, 
Compaey •c• 57th Infs.ntey Regiment, Philippine Scouts, APO · 
1009, did at Bate.ngas, Batangas, Philippine Islands, on or 
about 21 March 1941, .unlawfully sell to unknown persons ten 
(10) wheel assemblies, motor vehicle 1/4 ton 4x4. ot a value 
or about il7. 04 es.oh. and each cons is ting ot one (l) tire 
600xl6. one (1) inner tube 600x16, and two (2) rims, of a. 
total value or a.bout; $170.40, issued for use in the military 
service of the United States. · 

He ple&.ded not guilty to the charge and its apeoitica.tion. H9 was f'ound 
guilty of tbs speoii'ication exoept the words and tigurH "ten (lo)• and 
"about #170.40,• ·substituting therefor reapectinly •six (s)• and ~re 
than $50.00, • of the e::xoepted words not guilty-, of the substituted.words 
guilty, and guilty of the oha.rge. · He was sentenced to be diahonorably dia
charged the service, to forfeit all pq am allowanoes due or to beoo• due 
and to be confined. at hard labor a.t such place as the rnining: .._, authori-ty
might direct tor two year,. The reviewing authority apprOTed the sentence 
and ordered it executed but suspenied the execution of that portion 'thereof' 
a.djUdging dishonorable. di,oha.rge until the soldier's release from oonfiae• 
inent., and designated General Prisoners' Branoh, PHILRYCOM Stookade, Provost 
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.M1,rshal 1 s Se ction, APO 707, or elsewhere as the Secretary of War may 
dire ct, as the place of confinement. The result of trial.wa.s publiahed · 
in General co~t-Martial Orders No. 196, Headquarters, Philippines
Ryukyus Co:rmna:ad. Al'O 707, 16 Au~ust 1947. 

3. The only question which it is necessary to consider in this case 
is whether the evidence in the record of trial aliunde the confession of 
accused, either direct or oiroumsta.ntial, is suf_ficiert to establish the 
probability that the offense charged had actually been committed and thus 
to permit the confession to be considered. The accused was eha.rged with 
the unlawful ea.le of certain wheel assemblies: issued for use in the military 
serTioe. The only evidence offered to show.the probable commission of th~ 
offense, aliunde the confession of a.ooused, consisted of testimony that -
the wheel assemblies were missing from the Ordnance Depot nhiolo pool on 
or about the date of the alleged offense. 

· In the recent case of CM 325377, Sips.lay, a.nd again in CM 325378, 
Catubig, both companion oases to the one at ba.r, the Board of Review had 
occasion to point out that a. showing, a.liunde the.pre-trial statement of 
accused therein, of the·mere oiroUDSta.noe that 2-1/2 ton, 6:r..6, wheel as• 
semblies were missing from the Camp Batangas vehicle pool on or about the 
date of the alleged unlawful sale by such accused of wheel assemblies of 
a similar type and kind wa.s not a sufficient corro.boration of his extra• 
judicial confession of guilt of such alleged offense. It was held. in 
each case, that, in order to support a. conviction of an offense for which 
an accused has been brou~ht to trial and to which he has confessed, there 
must be adduced, by way of corroboration of the confession, substantial 
evidence of the corpus delicti, that is, it must appear by competent proof 
aliunde the confession tha.t the particular offense in question had probably 
been committed. In the Sipale.y case, it was said& 

"••• Aliunde aocused'a oonfession, not a.n iota. of evidence, 
direct or circumstantial, appears in the record of trial touch•
ing upon any circumstance connected with the disappearance of 
the wheel assemblies relating to their eventual disposition. 
Yib.ether they were retained by the taker for his own use, given 
away in consideration of past favors, destroyed or sold re:mains 
in the realm of merest oonjecture and suspicion. True. ha.Ting 
in mind civilian shortages of aut.omotive appliances in the 
Philippine Isle.Ilds, it may be said that there·is a possibilitz 
that the·missing wheel assenl.blies were sold on the 'black market.• 
But this is guess work, for there are other and equa.l possibilities 
as to what may have been done with this property. Disregarding 
the confession, the record of trial does not contain evidenoe 
sufficient to enable the court reasonably to determine that the 
wheel assemblies were probably sold rather than retained by the 
taker, given away or otherwise dealt with. No proof aliunde a.c• 
cused's confession appears herein which would direct the minds 
of the triers of fact towards e. reasonable choice between the 
ma.n;y alld Ye.rious possible forms of disposition to whi~h the 
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• missing property may ha~ been subjeoted. It is thus impossible, 
by way of elimination or other rational process, to raise any 
one of these conflicting possibilhies to the level of a prob
ability- (Troutman v. Mutual Life Ins. Co., 125 F (2d) 769, 773).
•••" 
4. For the foregoing reasons the Board of Review is of the opinion 

that the record of trial is lega.lly insufficient to support the findings 
of guilty and the sentenoe. 

3 
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1st ID1JMJX - Cll 325381 

JA.qc>. Dept. of the J.rm.y. Waahi:ngton 26, D. c. Jft.N 2 6 1948 

T01·· , The Seorttar,y of the Anq 

-1. Herewith transmitted for your action wider Artiole of War soi, 
as Olll.ended by the aot of 20 August 1947 (50 Stat. 724J 10 USC 1522) and 
the aot of 1 August 1942 (56 Stat. 732 ), 18 the record of trial in the 
oa.ae of Priva.te Fint Class Jife.roelino Datu (10322341), C COJ14>~, 57th 
Infantry Regiment;, Philippine Scouts. ··· < , • • 

2. I concur in the opinion of the Board of Ren• that th•· record 
, of trial ia legal~ 1nsuf'i'ioient to support the findings of guilty and 

the sentence am, for the reasom 1tated therein, recommend that the 
.filldi:ng1 and the sentence be va.cated, that the aocused be released from 

. the confinem,nt impoaed by the -aentenee in this cue,. ani that all rights, 
privileges and property of 11hich accused has been deprived by virtue. of · 
1aid sentence vaoa.ted be reatored. . · 

· 3. Inolosed is a fora of action desigDed to carry into effect. thia 
recommendation should auoh action et wi your approval. 

THOMAS H. GRED2 Incl& •• 
1. Record of trial Major General · 
2. Form of actiOl!I. The Judge Advocate Genera.l 
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DEPART1lEN! OF THE ARMY 

In the Office of The Judge Advocate General 
iieshington 25, D. c. 

JAGK - CH 325384 

() rrB 48..• /.: : !:.. . !~ 

UNITED STATES ) PHILIPPH.'ES-RYUKYUS Cm.:MAND 

v. ~ Trial by G.C.I!., convened at Hea.dquartsrs
) PHILRYCOM, APO 707, 26 and 27 Jun.e 1947. 

Private li':irst Class ROBERTO ) Dishonorable discharge (suspended), 
CARA@A~m (1032 5856), Company ) total forfeitures, and confine:ner..t for 
C, 57th Infantry, Philippine ) two (2) years. Stockade. 
Scouts ) 

OPrnron of the BOARD OF REVIEW 
SILVERS, ACKROTI and LA;.IlHNG, Juige Advocates 

1. The record of trial in the case of the above-named soldier. having 
been exa.rr..ined in the Office of The Jud[e Advocate General and there foUlld • 
to be legally insufficient·to support the findings of guilty and the sen
tence, has nC1N been examined by the Board of Review, and the Board sub-
mits this, its opinion, to The Judge Advocate General. · 

2 • The accused was tried upon the following charge and specifications a 

CHARGEa Violation of the 84th Article of War. 

Specification la (Finding of not guilty). 

Specification 2 a In that Private First Class Roberto Carar..dang, 
Company "c", 57th Infantry Regiment, Philippine Scouts, APO 
1009 did at Batangas, Batanga.s, Luzon, Philippine Islands, on 
or about 21 Y.arch 1947, unlawfully sell to unknown persons 
fifteen (15) wbeel assemblies~ motor vehicle, 2 1/2 ton, 6x6, 
of a value of a.bout ~42.33 ea.oh, ani each consisting of one 
(1) tire 7.50 x 20 one (l) inner tube, 7.50 x 20 and two (2) 
rirr.s of a total value of about. $634.95, issued for use in the 
military service of the United States. 

Specification 31 In that Private First Class Roberto Carandang. 
•••, did at Batangas, Batangas, Luzon, Philippine Islands, on 
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or about 22 A~rch 1947, unlawfully sell to unknown persons 
ten (10) wheel assemblies, motor vehicle, 2 1/2 ton 6x6, 
of a v~lue of about ~42.33 each, and each consisting of 
one (1) tire, 7.50 x 20, one (1) inner tube, 7.50 x 20 and 
two (2) rims of a value of about ~423.30, issued for use in 
the military service of the United States• 

Specification 4a In that Private First Class Roberto.Carandang, 
••• did at Batangas, Batangas, Luzon, Philippine Islands, on 
or about 24 Ma.rah 1947, unlawfully sell to unknown persona nine 
(9) wheels assemblies, motor vehicle. 2 1/2 ton, 6x6 of a value 
of about $42.33 each and each consisting of one (1) tire 7.50 
x 20, one (1) inner tube, 7.50 x 20, a.nd two (2) wheel assemblies, 
motor vehicle 3/4 ton 4x4 of a value of about ~45.05 each and 
each consisting or one (1) tire, 900 x 16, one (1) inner tube, 
900 x 16, and two (2) rims, of a total 'Value of about $477.67, 
issued for use in the military service of the United States. 

The accused pleaded not guilty to all specifications and the charge. He 
was found not guilty of Specification l, guilty of Specification 2. guilty 
of Speoifioation 3 except the words ani figures "ten (10) and $423.30n, sub• 
stituting therefor the words and figures "seven (7) e.nd. ~296.00, of the ex
cepted words not guilty and of the substituted words guilty, guilty of 
Specification 4 and guilty of the charge. Ha was sentenced to be dishonor• 
ably discharged the servic;e, to forfeit all pay and allowances due or to 
become due and to be confined at hard labor at suoh plaoe as the review-
ing authority might direct for a period ot two yea.rs. The reviffing authority 
approved the sentence. and ordered it executed, but suspended the execution 0£ 
that portion thereof adjudging dishonorable discharge until the soldier's 
release from confinement, a.ni designated General Prisoners Branoh, PHILRYCOM 
Stockade, Provost lla.rshal's Section, APO 107, or elsewhere as the Secretary 
of War might direct, as the pla.ce of oonfine:ment. The result of trial was 
promulgated in General Court-Martial Orders No. 194, Headquarters Philippines• 
Ryukyus Command, 16 August 1947. 

3. This is a companion case to CM 325056, Baluoanag, CM 325377, 
Sipalay, and CM 326378, Catubig, and involves identical principles of la.w 0 

Here as in the oited cases the accused was charged with the unlawful sale 
of certain wheel assemblies in violation of Article of War 84. Proof ad• 
duced by the prosecution established that on or about the time of the al
l7i;ed unla~~ sales, it was discovered that property of a similar descrip• 
tion was nuss 1ng from the area where the acoused had been posted a.s a guard. 
In a written pre-trial statement the accused oonfessed that on or about the 
d~tes alleged he sold property similar to that described in the specifica• 
tions. The record of trial does not contain competent evidence alitmde ao• 
cused's confession sufficient to enable the court reasonably to determine· 
that the described property was probably sold. (See also CM 325381, ~; 
CM 326480, Promito.) -
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4. For the reason stated, the Board of Review is of the opinion 
that the record of trial is legally insuffi ci.ent to support the fir.din{;S 
of guilty and the sentenoe. 

Judge Advoce:te 

Judge Advocate 

Judge Advocate 

3 
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1st Ind 

JAGO, Dept. of the Arlr.y, rh.shin~:to!l 25, D. C. f£8 6 1948 
·TO: The Secretary of the Army 

1. Herewith transmitted for your action under Article of "?far- 50;, 
a.s amended by the act of 20 aui;ust 1947 (50 Stti.t. 724, 10 r.sc 1522) and 
the a.ct of 1 August 1942 (56 Stat. 732 ), is the re cord of trial in -che 
case of Private First Class Roberto Carandang (10:::i25856j, Compaey C, 
57th Ir.fan.try, Philip~ine Scouts. 

2. I concur in the opinion of the Boa.rd of Ifr.·;:i.cw· tto.t t:-,e record. 
of tr-ial is k~ally insufficient to support the findine;s o.:: guilty E>.L.d 

· the sentence SLd, for the reaso:ns stated therein, recomnerid that the 
findings and sentence be vacated, that the accused be released frOlll 
the confinement imposed by the sentence in this cace, and .th~.t a.11 rie;ht .. , 
privileges and property of which accused has b":'en deprived by vi-:-tue cf 
said sentence be restored. 

3. Inclosed is a form of acticn'de~:igied to oarry into cffeC'C, ti,i.s 
reco:nmends.tio;1_ sh:;;~1lrt such e.cti apr-roval.0 

· 

'· } 
2 Incls T;i0?.:.'1.S •I. (:C:'.<.EE!\ , 

1. Record of trial ;.I9.jor General 
2, Form of ection The Judge Advocate Gcr.eral 

( GC:1~8 63 (DA) l !..arch :l,9.~8),_. 
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DEPARTMENT OF THE ARMY 
IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

Vl.ASHINGI'ON 25, D. C. 

JAGV - CM 325391 1 9 O£C 1941 
UNITED STATES ) . ARMY ADVISOR~ GROUP, 

) ·..
CHINA 

·. 
v. ) Trial by ·G.C .M., convened at 

) .Nanking, China, 28 July 1947. 
Technician Fifth Grade ) Dishonorable discharge (sus
AURELIO W. REYES (RA 39005990), ) pended) and confinement for 
formerly of Depot Detachment, Peiping) six ( 6) mnths. Disciplinary 
Headquarters Group, Peiping China. ) Barracks. 

. OPINION ---------of the BOARD -OF REVmI 
BAUGHN, SPRINGSTON and t,ANNINGj Judge Advocates 

-------~--------
· 1. The record of trial in the case of the soldier named above has 

been examined in The Judge Advocate General I s office and there found 
legally ihsu!ficient to support, the findings and sentence and has been 
examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. · . 

2. Accused was tried jointly with Private Willia.m H. Keen upon the 
following: Charge and Specificationt . · 

CHARGE: Violation of the 96th Article of War. 

Specification: In that, Private William H. Keen, :Enlisted Detach
ment, Station Complement, Army Advisory Group, then of Depot 
Detachment, Peiping Headquarters Group, and Technician Fifth 
Grade Aurelio W.- Reyes, Headquarters Detachment, 701st Mili
tary Police Service Battalion, Shanghai Detachment, Station 
Complement, _Army Advisory Group, then of Depot Detachment, 
Peiping Headquarters Group, acting jointly and in pursuance 
of a common intent, did, at or near Peiping, China, on or about 
1s· January 1947, feloniously attempt to take, steal and carry 
away one motor vehicle, to wit, a truck, 1/4 ton, 4 x 4, Com
mand and Reconnaissance (jeep) or the value of about Nine 
Hundred and Eighty-Three Dollars ($983.00), property of the 
United States, furnished and intended for the military service 
thereof. 

J 

Accused pleaded not guilty to and was found guilty or the Specification 
and the Charge. There was no evidence of previous convictions. Accused 

·was sentenced to dishonorable discharge, total forfeitures and confine
ment at hard labor tor one year. The reviewing authority approved the 
sentence but reduced the period of confinement to six.months, suspended 
the dishonorable discharge until accused's rel.ease from confinement, and 

:designated the Branch, United States Disciplinary Barracks, Camp Cooke, 
California, or elsel'lhere as the Secretary of the Army may direct, as the 
Place of confinement. The sentence was published in General Court-Martial 
Orders No. 16, Office of the Chie!, Army Advisory Group, 23 August 1947. 
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3. Evidence for the Prosecution. 

Private Donald M. Taylor, Ordnance Detachment Depot, Peiping Head
quarters Group Peiping, China, o:t'fered to expose a crew that was deal
ing in black m:rket and stolen vehicles to Captain Miguel J. Pomar, 
Provost Marshal of the Army Advisory Group, Na.nking, China, when the 
Captain was stationed at Peiping (R. 53, 6, 7). The CID was notified 
by Taylor that a vehicle would leave the motor pool on the night of 18 
January 1947, and action was taken by making a record of it and the 
roving patrol was told to watch (R. 54). Prior to 8:15 that evening 
Taylor went to Sergeant. Narain Singh, Auxiliary Military Police, stationed 
at the Peiping Depot as Sergeant. of the Guard, and told him that a jeep 
was going out of the gate at 8:15 (R. 1.3). That afternoon Taylor had 
approached the accused and asked him to take a car out through the gate:, 
stating that Private Wil.+iam H. Keen would meet accused outside the gate 
of the Depot {Pros Ex 6). Taylor also prior thereto had asked Keen if 
the latter V10uld do him a favor in connection with selling a jeep and on 
the day the jeep was taken Keen agreed (Pros Ex 5). About 8:l5 that evening 
Singh was at the Depot gate when accused drove up in a jeep. Singh 
requested a lift and got in the jeep. Taylor, who had told Singh he 
was going with the CID, was at the main gate when the jeep was driven 
up to the gate (R. 14). When the MP at the gate requested a trip ticket 
accused pointed to the glove compartment whereupon Singh, who was then 
sitting next to accused, reached into/the glove compartment, took out a 
paper (R. 15), which was a work order, and sh:>wed it to the MP who then 
allowed them to go out of the gate .(Pros Ex 6). Accused then drove the 
jeep in the direction o! the Peiping main gate on the Tientsin Road to 
within about one thousand yards of the gate where, in response to a. flash
light signal given by a Chinese on the side of the road, accused stopped 
the jeep and sounded his horn. Keen and two Chinese came out of a small 
hut on the opposite side of the road and entered the jeep (R. 11). 
Accused then drove into a small lane o!f Hateman Street, stopping at a 
house next. to the curve which house was entered by all the occupants of 
the jeep except Singh. American MP 1s drove up, took possession of the 
jeep, and one of the MP's went into· the house, brought out the soldiers and 
the Chinese and took them to Headquarters (R. 12). Technician Fifth Grade 
Jurek, who was on guard duty- at the main gate of the Peiping Supply Depot 
that night, allowed accused to drive the jeep out of the gate, without a 
trip ticket and upon presentation of a work order slip, because an JJJP 
Sergeant (Singh) and the Corporal of the Guard, Technician Fifth Grade 
William Wallace, told him to let accused go through without a trip ticket 
(R. 24). i'Jallace, who was with the MP guard, had been awakened by an }JJiP 
Sergeant, advising him a jeep, with only a work order, was going to be 
taken out of the gate. This AMP Sergeant (Singh) wanted Wallace to follow 
the jeep driven.by Reyes in his (Singh's) jeep, which Wallace did, since 
the AMP Sergeant believed the jeep accused was driving was going to be 

, stolen and Wallace wanted to follow it to see (R. 20). 

- 2 -
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4. Evidence for the Defense. 

Accused, having been advised of his rights, elected to remain silent. 

5. Accused could be guilty of attempted larceny even though Taylor 
was not committing the offense of larceny or an attempted larceny. This 
is true if it is established that the accused _had formed an intent to 
commit such offense and thereafter performed an overt:. act carrying out 
such intent. In this connection Taylor's intent, unknown to him, would 
be immaterial.. The facts related above, however, disclose a clear case 
of entrai:ment, contrary to }'.Ublic policy, constituting conduct of su<;h 
character as to require disapproval of the conviction~ (C:M 187.319, Line, 
l BR 25). The conversatfon of Taylor with Captain Pomar, his inciting, 
inducing and luring accused into commission of the offense, including 
securing the active cooperation .of the guards, represented actions re~d
iated in military law. · There is not the slightest evidence of record to 
indicate the a·ccused is an habitual criminal; his excellent military 

, record since 26 March 1941 suggests the contrary. · 

The reason for the rule against entrapment is comprehensively stated 
in the YE! case above cited., where the Board of Review said: 

"The public policy prevent.ing the criminal prosecution of 
persons whose acts are induced 1?1 Govemment agents, is accentuated 
in military law. One of the principal duties of an officer of the 
Army is the development., training, discipline and leading of the 
soldier he commands. i'ihen an officer becomes aware that the soldier 
is about to commit a criminal offense it becomes his positive duty· 
immediately t~ restrain that soldier., certainly not to encourage and 
incite him to violate the law. No justification for instigation 
by the Military Police based upon proof that accused was a practiced 
criminal, or that he was engaged in an unlawful business, is found 
in this case. Such being the fact., it was the duty of th~ offi~s 
involved to prevent the offense., not to incite it in order that 
accused might be criminally prosecuted." (CM 187319., Line, ~, 
p. 30). . · 

The propriety and soundness of the rule -.anµounced in the Line ca.se 
(decided 7 August 1929) is fortified by the decision, or the United States 
Supreme Court in Sorrells v.·United States, 287 U. Si 435 (19.32) where . 
the majority opinion of the court, adopting approved statements of 
Circuit Court:.s of Appeal (4th and 8thi held: . · 

"The first duties of the officers of the law are to prevent, 
not to punish crime. It 'is not their duty to incite to and create 
crime for the sole purpose of prosecuting and punishing it • . 

0"* ** decoys are not permissible to ensnare the innocent and 
law-abiding into the commission of crime." 

- .3 -
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and in a separ_ate concurring opfoion it was said: 

"The applicable principle is that courts must be closed to the 
trial of a crime instigated py the government's own agents. No other 
issue, no comparison of equities as between the guilty official and 
the guilty defendant, has any place in the enforcement of this over
ruling principle of public policy.". . . 

The record may be searched in vain for any suggestion of evidence that 
accused was engaged in black market activities, or that any reasonable 
cause for laying a trap existed, or that accused had a connection of any 
character with a crew dealing in black market and stolen vehicles, as 
intimated by Taylor to Captain Pomar. Quite the contrary, from the con
fession of accused, introduced by the prosecution, and consistent with the 
facts as developed, it was upon the insistence and solicitation of Taylor 
that accused finally agreed to and did drive the jeep out of the depot. 
Hence, while here the case of enirapment is predicated upon facts elicited 
from accused's confession, nothing of record appears to contradict these 
facts, and they conform to and are corroborated by the other factual 
proof offered. Situations of this character invoke the principle that 
the court may not reject statements made in a confession favorable to the 
accused where no evidence is produced to repudiate or cast doubt upon 
such statements. The rule gains in potency ,mere the other established 
facts are consistent with and corroborate accused's recitation of the 
events involved. Support for these conclusions is found in CM 319168, 
~, decided 16 May 1947, where the Board held: . 

"Where the prosecution relies solely on accused's admissions 
or confessions to con.~ect him with the commission of a crime it is 
bound by accused's statements considered in their whole effect and 
the jury /j.our'!t] is not at liberty to reject or-disbelieve the 
self-serving statenents while accepting the disserving statements 
therein unless there is other evidence in the case tending to render 
the self-serving statements questionable, doubtful or inconsistent." 

Accordingly, we must conclude that because Taylor's activities, of 
a. character condemned under both military and civil law, were the motivating 
causes of~ offense in no manner initiated by accused, the conviction 
may not be sustained. ' · 

6. The court was legally constituted and had jurisdiction of the 
accused and the subject matter. For the reasons hereinbefore stated, 
the Board of Review is of the opinion the record or trial is legally 
insufficient to support the findings of guilty of the Specification and 
the Charge, and the sentence. 

, Judge Advocate 

, Judge Advocate 

, Judge Advocate 
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J.V:.V - CL: 325391 1st Ind 

JAGO, Dept of the Army, i7ashington 2 5, D.•C. 

TO: The Secretary of the .Army 

1. Herewith transmitted for your action U.'lder Article of 1Tar 
50½ is t.>1e record of trial in ~11e case of Private William H. Keen 
(RA .3.3662.3?8), forme:dy of Depot De~achment, Peiping :11:1.adq_uarters 
Group, Pei:;;,in~, China, and Technician Fifth Grade Aurelio 1"f. Reyes 
(RA 39005990), foroerly' of Depot Detachment, Peiping Headquarters 
Group, Peiping, China. I concur in the opinion of the Board of 
lieview that .ti1e record of trial is le£,caJ.ly insufficient to support 
the findings of guilty and ·f.l,t1. sentence as to Reyes 11."!d, for the 
reasons stated the:re:ill, recomnend that t.11e findings' of gui~ty ~d 
the sentence in his case be vacated, that the.accused be released 
from the confinement imposed by the sentence, and that all right:::"., 
privileges and property of which this accused has been deprivca.by. 
virtue vf the findings and sentence so vacated be restored. 

2. Inclosed is a for~ or action designed to carry into effect 
this recolltllendation., should such action meet with yo'l:.I' approval. 

~ H. GREE!J 
1:ajor G:meral. 

2 Incls The Judge Advocate General 
l. Record of trial 
2. Form of action 

( G:Li0 34 (DA), 27 Jan 1948) • 
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DEPARrMENT OF THE ARMY 
·. IN THE OFFICE OF THE JUDGE ADVOCATE GENmAL (209) 

WASHINGTON 25, D. C. 

JAGV - CU 325391 19 DEC 1947 

UNITED STATES ) ARMY ADVISORY m0UP, CHINA 

v. ~ Trial by. G.C.M., convened at 
) Nanldng, China, 28 July- 1947. 

Private WILLIAM H. KEEN ) Dishonorable discharge and 
(RA 33662378), formerly of ) confinement !or six {6) months. 
Depot Detachment, Peiping ) Disciplinary Barracks. 
Headquarters Group, Peiping, ) 

) IChina, 

----------:-.---HOIDING by the _OOARD OF REVIEW 
BAUGHN, SPRINGSTON and: LANNING, Judge Advocates 

· 1. The record ot trial in the caae o! the aoldier named aboTe has· 
'been examined by the Board ot. Review.:': 

2, Accused was tried upon .ttie following C~rge and Speciticationa 

CHARGEa Violation ot the 96th Article ot War. 
·' 

Speciticationt In that, Private William H. Keen, Ellllated. Detach
ment, Station Complement, Arm,y Advi1or1 Group, then ot Depot 
Detachment, Peiping Headquarter• Group, and Technician Filth 
Grade Aurelio w. Reye•, He~dquartera Detachment, 70lat Mili
tary- Police Service Battalion, Shanghai Detachment, Station 

""·-~omplemant, A?m7-Actr1aor7-0roup,-t.he11-ot1Jipot;~Det,cment·,·· 
. Peiping Headquarter, Groui,, acting jointl7 and in :pursuance 

ot a common intent, did, at or near Peiping, China, on or about 
18 Januar7 1947, teloniou1l7 attempt to take, ateal and carr1 
away one motor vehicle, to wit, a truck, 1/4 ton, 4 x l+, Com
mand and Reconnaiaaance (jeep) ot the value ot a bout Nine 
Hundred and Eighty-Three Dollars ($983.00), propert7 ot th• 
United St.ates, turnished and int.anded for the militar1 service 
thereot. 

· Accu.ud pleaded not guilty to and waa ·round· guilt1 ot the Specitieation 
and the Charge. Evidence ot one previous conrlction waa introduced. 
Accuaed was sentenced to dbhono·rable diacharge, total torteiturea and 
contin9111ent at hard labor tor one year. The rerleYd.ng authorit7 approved 
th, sentence but reduced the period ot continement to 11.x month•, desig
nated. the Branch, Unit9d Statea Diacip~7 Barra.ck•, Camp Cooke, Cali
tomia1 or ebetihere a, the Secretar7 ot the Arm7 u7 direct, aa the place 
ot coririne.ment and torwarded the record ot trial tor action under Article 
ot War 50i, 
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J. Evidence for the Prosecution. 
-

Private Donald M. Ta7l.or, Ordnance Detachm.ept Depot, Peiping Head
quarters Group, Peiping, China, offered to expose a crew that was deal
ing in black market and stolen vehicles to Captain Miguel J. Pomar, 
Provost Marshal of the Army Advisory Group, Nanldng, China, when the 
Captain was stationed at Peiping (R. 53, 6, 7). The CID was notified 
by Taylor that a vehicle would leave the motor pool on the night of 18 
Janual'1 1947, and .action was taken by making a record of it and the 
roving patrol-was told to watch (R. 54). Prior to 8:15 that evening 
Taylor went to Sergeant Narain Singh, Auxiliary Military Police, stationed 
at the Peiping Depot as Sergeant of the Guard, and told him that a jeep 
was going out of the gate at 8:15 (R. lJ}. That afternoon Taylor had 
approached the accused Reyes ( tried jointly with Keen) and asked him to · 
take a car out through the gate, that Keen would meet Reyes outside the 
gate of the Depot (Pros Ex 6). Taylor also prior thereto had asked 
Keen if the latter would do him a favor in connection with selling a jeep 
and on the day the jeep was taken Keen agreed (Pros Ex 5). About 8:15 

· that evening Singh was at the Depot gate when Reyes drove up in a jeep. 
Singh requested a lift and got in the jeep. Taylor, who had told Singh 
he was going with the CID, was a.t the main gate -when the jeep was driven 
up to the gate (R. 14). 1~'hen the MP at the gate requested a trip ticket 
Reyes pointed to the glove com~rtment whereupon Singh, who was then 
sitting next to Reyes, reached into the glove compartment, took out a 
paper (R. 15), which was a work order, and showed it to the MP who then 
allowed them to go out of the gate (.Pros Ex 6). Reyes then drove the 
jeep in the direction of the Peiping main gate on the Tientsin Road to 
within about one thousand yards of the gate where, in response to a flash
light signal given by a Chinese on the side of the road, Reyes stopped 
the jeep and sounded his horn. Accused and two Chinese came out of a 
small hut on the opposite side of the road and entered the jeep (R. 11). 
Reyes then drove into a small lane off Hateman street, stopping at a house 
next to the curve which house was entered by all the occupants of the jeep 
except Singh. American 1.ll''s drove up, took possession of the jeep, and 
one of the MP•s went into the house, :brought out the soldiers ·and the 
Chinese and took them to Headquarters (R. 12). · Technician Fifth Grade 
Jurek, wha was on guard duty at the main gate of the Peiping Supply Depot 
that night, allowed Reyes to drive the jeep out. of the gate, 'Without a 
trip ticket and upon presentation of a work order slip, because an AMP 
Sergeant (Singh) and the Corporal of the Guard, Technician Fifth Grade 
William Wallace, told him to let Reyes go through without a trip ticket 
(R. 24). V/allace, l'lho was with the :MP guard, had been awakened by an AMP 
Sergeant, advising him a jeep, with only a work order, Tras going to be 
taken out or the gate. This AMP Sergeant (Singh) wanted Wallace to follow 
the jeep driven by Reyes in his (Singh' s) jeep, which Wallace did, since 
the AMP Ser~eant believed the jeep Reyes was driving was going to be 
stolen and lvallace wanted to follow it to see (R. 20). 

·- 2 -
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4. Evidence for the Defense. 

Accused, having been advised of his rights, elected to remain silent. 

5. Accused could be guilty of attempted larceny even though Taylor 
was not committing the offense of larceny or an attempted larceny. This 
is true if it is established that the accused had formed an intent to 
commit such offense and thereafter performed an overt act carrying out 
such intent. In ,this connection Taylor's intent, unknown to rim, would 
be immaterial. The facts related above, however, disclose a clear case 
of entrapment, contrary to public policy, constituting conduct of such 
character as to require disapproval of the conviction (CM 187319, Line, 
1 BR 25). The conversation of Taylor with Captain Pomar, his inciting, 
inducing and luring accused into commission of the offense, including 
securing the active cooperation of the guards, represented actions 
repudiated in military law. Such methods should be particularly condenmed 
since it appears the educational background of accused was two years of 
grammar school, he was classified as illiterate when he enlis\.ed, but on 
31 January 1944 he was marked as being literate although on that date 
his AGCT score was 37 and his mental· age, v:l:iile possibly acovc t,;o or 
three years was not" much more (R. 40) •. 

The reason for the rule against entrapment is comprehensively stated 
in the ~ case above cited, where the Board of Review said: 

"The public policy preventing the criminal prosecution of 
persons ~nose acts are induced by Government agents, is accentuated 
in military law. One of the principal duties of an officer of the 

,Army is the development, training, discipline and leading of the 
soldier he commands. "i.1hen an officer becomes aware that the soldier 
is about to commit a criminal offense it becomes his positive duty 
immediately to restrain that soldier, certainly not to encourage and 
incite him to violate the law. No justification for instigation 
by the Military Police based upon proof that accused was a practiced 
criminal, or that he was engaged in an unlawful business, is foW1d 
in this case. Such being the' fact, it was the duty of the officers 
involved to prevent the offense, not to incite it in order that 
accused might be criminally prosecuted." {CM 187319, Line, supra, 
p. 30). . 

The propriety and soundness of the rule announced in the !J.n! case 
{decided 7 August 1929) is fortified by the decision of the United States 
Supreme Court in Sorrells v. United States, 287 U. s. 435 (1932) where 
the majority opinion of the court, adopting approved statements of 
Circuit Courts Qf Appeal {4th and 8th), held: 

"The first duties of the officers of the law are to prevent, 
not to punish crime. It is not their duty to incite to and create 
crime for the sole purpose of prosecuting and punishing it. 

- 3 -
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"* * * deco11 are not permiuible to ensnare the innocect and 
law-abiding into the commission of crime." 

and in a separate concurring opinion it was said: 

"The applicable principle ii that courts must be eloeed to the 
trial of a crime instigated b7 the government'• cw agents. No other 
isaue, no comparison o! equities aa bet,reen the guilty of.ti.cl.al. and 
the guilty defendant, baa an7 pbce in the enforcement of this oYer-
ruling principle ot public polic7.• · 

There is nothing in the record to implicate accuaed in black market 
· or stolen vehicle dealing•. The reasoning advanced in the opinion ot 

the Board in the case ot Tecbnicbn Filth Grade Reyes, who waa tried jointl7 
with this accuaed, 1• equall.7 applicable in this caH where the wicontra
dicted tact. plainly- disclose a -clear entrapnent of an illiterate soldier, 
contrar1 to the p01itive duties of the law enforcement agencies of the Arm,. 

Here, aa related by- accused in hie contesaion, two or three da71 
prior to the incident involved Ta1lor asked accused it' accused 1110uld do 
him a favor b7 picking up "the boys lfho would bU,Y the jeep. He said that 
he had bem dealing with them before. I told b1Ja that I didn't know, I, 
ll1St have gotten chicken hearted., I reckon I must be craz1, I told him 
that I 110uld. So last night he a.eked me again, said that he had everything 
fixed and !or me to get the boys, he told me to meet the boys down in front 
ot Lockhart Hall in some ot those beer joints. He said that I would know 
them eu7. 11 Accused also stated the tollorlng occurred: "When I arrived 
in to,m I went in front ot the Cosmos Club, one of the felloM there asked 
11.e it I had anything to sell. I told him that I had nothing but knew a 
tel.low that did, then he said he must be 70ur friend. I said ,es, he is, 
He said well let's go to the East gate. We went to the East gate and 
waited tor about titteen llinutee, then the jeep drove up." 

lild.le the entrap:iient is predicated upon facts elicited from accused's 
confession, such !acts conform to and are corroborated by the other 
tactual proof submitted. Following the reasoning in Cli 319168, E.2!, · 
decided 161'&7 1947, the court wu bound b7 accused's statanents considered 
in their whole e!!ect and wu not at llbert7 to reject the aelf'-serving 
statemeat1 while accepting the diaeernng statements since the record is 
barren ot other evidence tending to render the 1.U-semng 1tateinent1 

· -questionable, doubttul or inconautent, The rule gains pctenc7 llhere, · 
as stated, the other establlahed tacts are consistent with and corrobor&te 
accW1ed'• version ot the transaction, 

Accordin&].7, the Board concludes that because Tqlor'• activities, ot 
a character condemned under both military and ciTil law, were the aotivating 
cauaea ot an otfenae in no mamier initiated b7 accuaed the conviction UT. 
not be SUStained. J 

-4-
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6. For the reasons hereinbefore stated, the Board of Review holds 
the record of trial legally insufficient to support the findings o! 
guilty of the Specification and the Charge, and the sentence. 

~----"'----,F----~'"*"--=--2J-¥-.-~------__, Judge Advocate 

~£47. Judge Advocate 

- 5 -
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JAGV - C:1~ 325391 1st Ind 

JAGO, Dept. of the A:rrrry, Washington 25, :u.c~ 

TO: Coomand:L,g General, Arrrry Advisory Group, China, APO 909, 
c/o Pos~--naster, San Francisco, California 

. 1. In the case of Private William H. Keen (RA 33662378), formerly 
of Depot Detachlnent, Peiping Headquarters Group, Peiping, China and 
Technician Fifth Grade Aurelio ii. B.eyes (i-1.A 39005990), for:nerly._ 0f • · 
Depot Detacbnent, Peiping Headquarters Group, Peiping, China, I concur 
in the foregoing holding by the Board of Review and recommend that the 
findings o.f builty and the sentence as to Keen be vacated. 

2. Y;11en copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding 
and this indorse~ent. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file nw:iber of the record in brackets at the end of 
the published order, as follows: 

(C'..I 325391). 

THOA'.AS H • GREEN 
Major General 
The Judge Advocate Gen~ral 

( Gem 34 (DA), 27 Jan 19~8). ------

6 
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DEPARTMFNr OF THE ARMY 
In the O!.t'ice of The Judge Advocate General 

Washington, D. C. 

SEP 19 13HJ~ - Cll 325401 

UNITED STATES ) TRIES?E UNrrED STATES .TROOPS 
) 

Te ) Trial by G.C.Y., convened at 
) Trieste, Ital.,Y, 20 May 1947. 

Private ) Dishonorable discharge and 
ROBmT L. GRAY (RA 19244261), ) confinement for three (3)
Cannon Compan,y, 351st Infantry ) years. Disciplinary-Barracks.
Regiment. ) 

HOLDING by the :OOARD OF REVIffl 
JOHNSON, SCHENKEN arid KANE, Judge .Advocates 

1. The Board of Review has exsmi Md the record of trial in the cue 
of the soldier named above and submits this, its holding, to The Judge 
Advocate General. · 

2. The _accused was tried on the following Charges and Specif'ications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that, Private Robert L. Gray, Cannon Compan,1, 
351st Infantry Regiment, did, at Banne, Ital,r, on or about 
11 March 1947, feloniously take, steal and carry away four 
watches, value about one hundred dollars ($100.00), the 
propert,1 of Private First Class Ed1fin A. Machul, Private 
First Class Clarence J. Cenla1 Jr., Private First Class 
:Emmett R. Allen, Private First Class Everett T. Murray- all 
of Compan,y E, 351st Infantry Regiment. 

CHARGE II: Violation of the 61st Article of War. 

Specif'ication: In that Private Robert L. Gray, Cannon Compall,1', 
351st Infantr7 Regiment, did, without proper lean, absent 
him.self from his station at Banne, Italy from about 27 March 
1947 to about 13 April 1947. 

CHARG~ III1 ·violation of the 69th Article of War. 
Specification: (DisapproTed b7Reviewing Authori~7). 

Accused pleaded not guilt:, to all Charges and Speci!ications. He wu 
1'ound. guilt7 or, the Specif'ication 01' Charge I except, the wrds "one 
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hundred" dollars ($100.00) arid "Private First Class ·Fmlnett R. Allen, 
Private First Class Everett T. Murra;r all;" substituting theretor res
pectivel;r the "WOrds 11$84.75" and "both"; guilt;r ot Charge I and guilt;r 
of Charges II and III and the Specifications thereot. No evidence ot 
previous convictions was introduced. He was sentenced to be dis
honorably discharged the service,.to forfeit all pq and allowances 
due or to become due and to· be confined at hard labor tor three ;rears. 
The reviewing authorit;r disapproved the findings o! guilt;r or Charge 
III and the Specification thereof; approved the sentence, designated 
Branch, United states Discipllnar;r Barracks, Greenhaven, New York, as 
the place of confinement, and forwarded the record of trial tor action 
under Article of War 50¼• 

3. Evidence !or the prosecution. 

On or about 11 llarch 1947 accused and three other enlisted men were 
present in the squad room of the Cannon Company-, 351st Intantr;r Re~iment. 
Accused was arrangi.ng his clothing and field equipment on his bed (R. 7). 
Two Italian citizens were also in the room. They were vendors of trinkets 
and one of them repaired watches. Sergeant Carp, one of the enlisted men 
present, asked the watch repairman about a watch which he was having 
repaired and was told b;r the repairman that it would be ready on Satnrda,y. 
The Italian then went back to a bed and called out "Sergeant, I left four 
watches on the bed here and they disappeared. 11 The Sergeant inquired 
where the watches were left and the repairman pointed to a bed next to 
that of accused's. The repairman looked through his suitcase and clothes 
but could not find the watches. 

Sergeant Carp then said "This is out or ~ ban~·_- I am going to 
call in the comPMY' Officers" (R. ?). Lieutenant Muller,-, a com.~n;r 
o!ticer, came to the squad room and upon examining accused's muse~te 
bag tound tour watches in the bag (R. 8, 14). The bag was fastened and 
the lieutenant opened one hook to look inside (R. 15). Two ot the 
watches, (Pros Exs l and 3) were identified b;r Sergeant Carp· and Lieu- . 
tenant llu.ller7 as watches found in accused's musette bag (R. 8, 14). 
It was stipulated that Prosecution's Exhibit 1 was the propert;r or 
PriTate First Class Clarence J. Conle;r, Jr., and was valued at tort7-
nine dollars and seYenty tin cents (R. U); and that -Prosecution's 
Exhibit 3 wa.s the propert7 ot Private First Class F.dwiJl· A. Jlachul and ns 
of a value o! thirt;r-!ive' dollars (R. 12). When the search was made 
accused denied taking the watches (R. 14). Lieutenant Jlull.er;r did not 

.know it one ot the Italians placed the watches in acCtlsed1s bag; he did 
not know upon whose bed the bag was lying; (R. 16) and he did not_ know 
definitel;r that the bag in which he found the watches was accused's bag 
although he thints accused admitted it belonged to him (R. 16, 17). 
Sergeant Carp being recalled testified that the bag was on accused's bed. 
(R. 18); that he (Carp) had never seen the watches until Lieutenant 
lluller7 took them out of the bag (R. 19); that the Italian told hinl that 
the watches had been taken (R. 20); and he had not seen the watches on 
the bed before.the Italian told him they were stolen (R. 20). 

-2-
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On 28 March 1947 accused absented ~elt nthout leave trom his 
station and remained in that status until 13 April 1947 (Pros Ex 4, R. 22).. ' 

4. Evidence tor the defense. 

Accused having been duly advised of his rights as &'witness testi
fied under oath (R. 28) that he did not take the watches and that the 
first time he saw them was when Lieutenant lluller7 "pulled" them out ot 
his (accused) bag (R. 29)~ He does not know how the watches "got in his 
bag" (R. 29) and his bag was open, not closed (R. 30). He heard one ot 
the Italians say- "ID3' watches are gone" and the Italian asked him it he 
had aeen the watches (R. 32). When the Lieutenant tound the watches in 
his bag accused demanded that the company commander take tinger prints 
trom the watches. He had never seen the watches before they were taken 
tr011 his bag and did not see them on the bed (R. 33) • 

. 
He went absent nthout leave on 27 !larch 1947 and "turned in" six 

da1'8 later to the Military Police (R. 31). 

5. The ottense of absence without leave was established by the 
introduction in evidence ot the extract cop7 ot the morning report ot 
accused's organization and his admissions on the witness stand. 

Paragraph 149.K, Manual tor,Courts-Martial, 1928, defines larcen.r as: 

"the taking and carrying awa7, by trespass, .of personal property 
which the trespasser knows to belong either generall,T or speciall,T 
to another, with intent to depriTe such owner of his property · 
therein•. (Clark)." . 

and states turther -

"In larceny- there must be _a taking and carrying away. The taking 
must be frODl the actual or constructive possession of the owner." 

and further -

"To constitute larceny the taking and carrying away must _be b7 
· trespass; that is, it must be taken from the owner's possession 

without his consent." 

Except tor the testimoll,1 o.f Sergeant Carp as to statements made by 
the Italian watch repairman there is a complete lack ot evidence in the 
record that the watches which were the subject of the alleged larceny 
were ever taken by anyone. The stipulations as to ownership and value 
o! ho of the watches (Pros. Ex 1, 3) make no mention of the tact that 
they were in the custody o! the Italian at any ti.me and there is no 
eTidence in the record as to any trespassory taking by the accused or 
by anyone else. .· · · . · 

- 3 -
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The llanual tor Courts-Martial further provides_ in Paragrap)l 113 
as follows: 

"Hearsa1 is not evidence. B1 this rule is meant simpl1 that a 
!act can not be proved b1 showing that somebody stated it was a 
!act. The fundamental reasons tor the rule are that the author 
or the statement was not under oath, and was not subject to cross. 
examinat1.on., and that the court had no opportunit1 of obserrlng 
his demeanor." 

It was obviousl1 the theor1 of the prosecution that the hearsa1 
statement of the Italian watch repairman to the effect that the watches 
in question had been ft>len was admissible as a part of the res gestae 
and therefore an exception to the· hearsa1 rule. The meaning and e!!ect 
o! the term "res gestae" as sat torth in paragraph 1151?,, Manual for 
Courts-Martial 1928, has been cl,;;arly enunciated in CM 197011 Kearney 
3 ER 63 (67-?d and it is considered by the Board of Review that the · · 
following quotation from the Kearne1 c~se supra disposes of the theory 
of the prosecution in the instant cas~. 

"In a word, the hearsay utterance ot the declarant becomes 
admissible as though it were original evidence 'When it partakes 
of the nature of a shadow giving outline and form to the substance 
of a main fact or tra.miaction othend.se properly in evidence. The 
utterance cannot itself be both shadow and substance and be 
admissible as part or the res gestae•. There must be a~ other
wise testimonaily' shollll. * *.*The obvious reason there.tor is that 
the separately evidenced main transaction lends credit to the prof
terred unsworn utterance to. o!!set the distrust ,d.th which the law 
looks on hearsay." · : · 

In the present case as has been pointed out above there is no direct 
competent evidence that any watches were ever stolen by anyone or that 
there were at any time any watches on a bed in the orderly room.. Con
sequently, there was no "main act 11 proved by any competent testimon, with 
which the hearsay declarat,-0~ of the Italian to the e!fect that "someone 
had taken his, watches" coµldbe connected. Hence the hearsay declaration 
1ra.s inadmissible to prove euch taking and the prosecution accordingl.1 • 
tailed to prove one of the.essential- elements of the offense o! larceny. 
The finding o! the watches in accused's bag is insufficient in and o! 
itself to sustain the findings of guilty without some evidence in the 
record that a theft had been committed. Neither the Italian who claimed 
to have placed the watches on the bed nor the owners of the watches in 
question testified at the trial and coneequentl1 there was no evidence 
proving the corpus delicti of the offense. , 

. The Board o! Review therefore holds that the record is legally 
insufficient to sustain the finding ot guilty o! Specification o! Charge 
I and Charge I alleging larceny of the watches in question. .. -

-4-
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6. The court was legally constituted and had jurisdiction or the 
person and the subject matter. Except as noted above no errors in
juriously a!!ecting the substantial rights o! the accused were committed 
during the trial. For the reasons stated above the Board of Review 
holds that the evidence is legally insutricient to support the findings 
of guilty of Charge I and the Specification thereof; legally sufficient to 
support the findings or guilty or Charge II and the Specification thereof 
and legally su!ficient to support only so much of the sentence as provides 
for confinement at hard labor for one month and twenty-one days and for
feiture of two thirds pay per ,-onth tor 81-,ike period.

/, . // i'/ / / / /;rJI J.I /, (, -
l,-u ,r--:!i;fv~r;r· , Judge Advocate 

Judge Advocate 

-5-
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OCT6 
JAGQ - CM 325401 1st Ind 

_.:·_· .• ··:·.-.:='··.,·, 

JAGO, Dept. of' the Arm,y~."W*s~~~·.2;./n.c. 
. . . .. ..~ ..... ;:- .. 

TO: Commanding General, Trieste ~ted Statesi·.'.frc,ops, (t~) Commanding 
General, Mediterranean Theater o! Qp_er-a:tto~s, -APO 512, c/o 'Postmaster, 
New York, Nel'f York. · · · 

1. · In the case of Private Robert L • .-Gray (RA 19244261), Cannon 
Company, 351st Infantry Regiment, I concur i~ the foregoing holding by 
the Board of Review and recOlilll18nd that the !indings of guilty of Charge 
I and its Specification be disapproved; and that only so much of the 
sentence be approved as provides !or confinement at hard labor for one 

· . month and twenty-one days and forfeiture .or two-thirds pay per month !or 
.. a like period. Upon tald.ng such action you will have authority to order 
the execution of the sentence as J110dif'ied. :: 

. • 2. When copies o:t the published order in this cas~ are ·forwarded · · 
to this office they should be accompanied by the foregoing holding and · 
this indorsement. For convenience o:t ref'erence and to facilitate attach

,.· i.ng coples of the· published order·.to the rec.ord in this case, please 
placE! the .file number o:t the record in brackets at the end of' the 

. published order, .as 'follows : ' 

. ( CM 325401), · 

! 

... 
1-Incl . , THOMAS H.· cm.ml 

Record ot trial Major General . 
. ·_r 

;/ 
The Judge Advocate General 

:.·. -~ 6 -· 
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DEPARTMENT OF THE Am(Y 
In the Of'!ice of The Judge Advocate General (221) 

Washington 25, D.C. · 

JJ.GK - CM 325443 

''UNITED STATES 

'v. 

Private First. Class CIRILO 
DE DIOO (10316163), 57th 
Infantry Regiment, Company 
C, lhl.lippine Scouts. 

3 FEB 1948 
' ) . PHILIPPINES-RIUKYUS r.QIMlND 

l Trial by O.C.M., eonnned at Head-, 
. qu~r1 PHILRYCCU, .lPO 7Cf7, 9 

) July 1947. Diskonarable discharge 

~ (suspended), total forfeitures 
and confinement !or two (2) years. 

) Stockad.e. · 

OPINION ot th~ BQ\RD OF REVm' 
SILy-ERS, ACKROYD and WNING, Judge Advocates "' 

l. The record of 
. 

trial in the case of the 
. 

above-named soldier, 
having been examined in the Of'fice et The Judge ,ldTocate General and there 

· -foum to be legally insufficient to support the findings of guilty and 
: _. - the sentence, has n~ been eXRmined by the. Board o£ Review, and the Board 

submits this, its opinion, to The Judge ,A.dvoeate General. . 

2. The accused was tried up.on the f ollorlng Charge and Speeitica-
4tions 1 • ' • 

CHARGEa · Violation of the 
' 

83rd Article 
' 

of W'ar. 

Speeitieation la In that. Private Fi.rat Class Cirilo d~ Dios, 
Company- •en 57th Infant?7- Regiment, Hl:Uippine Scouts, .LPO 
1009, did at Batangu, Ba.tangas, Philippine Island, on or 
about 13 March 1947, willfully sut.fer .five (5) 'Wheel ·. 
assemblies, motor vehicle 3/4 ton 4x4,· ot the value ot about 
$48.30~ each, and each consisting of one (1) tire 900xl6, 
·.one inner tube 900xl6, and two rims, ot a total value o:t 

' about $241.50, Jidlitary property belonging to the UDited· 
· States to be ,vrong:tully dispo~ed o£ by sale to m:ucncnm 

persons. 

Speci:ticat1oh 21 In that Private Fii,-st Class Cirilo de Dios, 
· C•P&l:11' •c• 57th Infantry Regi.ant, lbilippine- Scouts, APO 

· · . 1009, did at Batangas, Batangas, Philippine Island, on ar 
, about 14 llarch 1947, willfully su!:ter fin (5) wheel 

· assemblies, aetor veln.ole 3/4 ttn, 4x4, o:t the value at about 
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' 
$48.30 ea.oh. and each oonsisti~ of on• (l) tire 900xl6, 
one inner tube 900xl6, aild two rims, of a total n.lue of 
a.bout i241.50, military property- belonp.Jl& to the United 
States ~o \le wrongfully disposed 0£ by aal.• to UlUCllOWJl 
persons. 

Sp_eoitioa.tion 31 In that Printe Firat Clau Cirilo de Dioa, 
Coinp~ •c• 57th. Infantry Regimem., Philippine Scouts, APO 
1009, did a.t Ba.te.ngas, Ba.ta.nga.s, Philippine Island, on or 
a.bout 15 Maroh 1947, willfully· suffer f~ft (5) whHl U&e:m
blies, motor vehicle 3/4 ton 4:x,, ot the value or about; 

'$48.30 each, and ea.oh consisting of one tire 900xl6. ont inner 
tub• 900xl6, alld two rims. of a total value or about J241.50, 
military property belonging to th• United States to be wrong• 
fully disposed of by sa.le to Ullknown persons. 

'The accused'plea.ded not guilty, to and was toUlld guilty of all Speoilica• 
tions and th• Charge.· Re was sentenced to be-dishonorably .disoha.rgtd tht 
1ervice, to 'forfeit all pay and allowances due or to become·due am· to.:\t 
confined at ha.rd labor at such pla.ot a.s the reviewing S:uthority might direct 
for two yea.rs. The reviewing .authority approTed the sentence and ordered · 
it executed, but suspended the execution of that portion thereof adjudging 
dishonorable discharge until the soldier' a releue trom oonfinsm.ent, aJl.d 
designated the Generar Prisoners• Branch, PHILRYCOM Stookad•, ProTOst 
Marshal'• Section, APO 707, or elsewhere as the Secretary of 1fa.r might 
direct, as the plaoe of col)f'inement. The result of trial was promulgated 
in General Court-:t.artial Orders No. 222, Hea.dqua.rtera·Philippines-Ryuq'UI 
Command, APO 707, 22 August_l94:7. 

3. Proof adduoed by the prosecution established that on about the 
dates alleged property eudle.r to that described in the speoifioa.tions wa.1 
missing from the •A• Motor Pool a.t Ca.mp Ba.tangas. P.I. The accused was 
a member of the guard detailed to _safeguard such property. In a pre• 
trial oonfeuion, which the cour.t-martial oonoluded wa.s of a voluntary 
nature, the aoouaed admitted that on or about ~h• dates alleged he aold 
government propertr silllilar to that deeoribed in the speoitioatio:aa • It 
rill 'be noted _that the aoouaed was found. guilt7 of three 1peoifications . 
allegi_ng that he willfully au1'f'ered th• property 1;herein deso~ibed to be · 
wrongfully diapoud of' by sale to UlllcnO'Wl'l persom. Irreapect1n of' whtther
a wrongful •al• or a willful 1utf•ri~ of a wrongful. ,ale i• alleged, it 
is obvious that a wrongful aale ia inTolnd in the, oorpus delioti of' either 
off'enae. Therefore. in order to sustain a. oonTiotion. in either oau, even 
thottgh ao_oused hu oontened to, th• offense oha.rged, it must a.ppear, from 
evidence alil:Jlde aooused'• confession, that the property in question ~d 
probably been unlawfully eold. 

We find no oompet,nt evidence in the record, al.iund• aoouud.' s oon• 
fesaion, tending to establish the pro\abilit,y that the alleged wrongful 
sale had in faot occurred, thue permitting the conte88ion to be oon• 
sidered. For a more detailed discussion of the points .o~ law inwlTed,· 

2 

http:property-belonp.Jl


see CM 325371, SipalayJ Cl( 325378, Catubig; CM 325056, Baluoane.g. 

4. For the foregoing ;res.sons, the Boa.rd of Review is of the opinion 
that the record of trial is legally insuff'ioient to support the findings 
ot. guilty and the sentence. · 

. 3 
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,t!A.GK -~ ,CM 325443 lat Illd _. · ... , I·;. · ::.:--.: ~--. .-. 

·.·· .. ·. :;o·f:p:.::t;.. ;~w:;~:~n.~, \;~:.·.;E~.:\;/;I·{~J':gi:,· 
. ' .... '/·: 1•.' Herewith" tr"wlldtted. to~ 7our e.ct1'~n'-&i~er jrli~"ie ··ofwa.r'~/ 

.: as amended by the,. a:t,t or :20 ·A,ugust, 1~~1. (50 :Sta.t. 624J -10_ ~0 _l522) alld 
_ ::the aot of l August 1942_, (66, Ste.t.··732). ia:the record.ot,:t;rial in the 
·_ '· ·. cue ot.Pt-ivate Firit ·c1au Cirilo·_.de l>ios (10316163). ,67th .Illf'antry .. \. 

:, i;~eg~ellb~ c~,UlY__C/:;~l:7&~70~-:,~;:,~~~::\,·, ::>.·, :''.-i'.:~:})}rJ,·:(::'.<.~~ ; . y 
, . . 2. , I concur in the.. opinion. of' :the .. Boa.rd! of Rniew:, tha~ :the record 

~ .'. or trial-1• .l'egall;y ·1nsu.ttial~t to· iupport;:_the.- fiudin~;s,f guilty· and.,,:-· -. 
;> the sentenoe. w. for the'. reasom ata.ted -:tiherein,· reoo.Dllen.d-''that the ' - ··.' ': 
·' ' "fi_ndii:lg& 8JXl the IIUl:lience: l!e' T&oa.ted, ·i;ba:b _the_ &OC\lled be o'.releued .f'n,a.. ~: . 

-·".the oonfinement 'imposed bi' the aen:tenoe in :th11··cue.,: iLm tha.t·all right•, 
,-,:~.: privileges·:am propert1. 'ot,ldlioh e.oo#ed.:'ha., 'been deprived b)i- 'rl.rttle .of 
/ ,i:•a.id aentenoe b~ -:reitored. ; :-:-' '. <· :;: ):.: ,·,.:,: :.-::< : , · . ;: ·-- - ,; . : ··, ·-.._ . · . , . 

1 

-:. :, ;..·:<-~. 3•. /;~~i~sed:·1•. ~- fora. ~t ~~ti~1\~~dgned _t~ oar~ i~~~::,tt~o~ ,th111 
;_: _:reoommende.ticn ihould 1uoh a.otion .ith your a.pproT&l .- . _t ··: ,. o 

. ·... .- ...• - ;, ,:1 -.;- . ' ', . ,-_··. . . •,_ .- .. '· :-" •·' ,·. .:,:···._-: ..··._J ; . .: . 
. ' ~, .. 

.... .•.,.. •: ··~: .. . . 
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DEPARTMEN.l' OF TIE ARMY (225) 
In the Office of The J\lige A.dvooa.t• General 

Washington 25. D. c. 

JAGK • CK 32 6444 27 JAt'i 1948 

UNITED STATES ) PHILIPPINES-RYtlKYUS COMMA.ND 
) 

Te ) Trial by G.C.M. • convened at Hea.d4ua.rter1 
) PHILRYCOM. APO 707, 8 and 9 July 1947. 

Printe LOPE MA.GPANrAY ·) Dishonorable discharge (suspended), 
(10314711), •c• Company-, 57th ) totel torteitures, a.m oonfi:aement tor 
Inta.ntey Reguumt, Philippiu ) two (2) years. Stockade. 
Scout, ) 

---~--------------------------OPINION et the BOARD OF REVIBlr 
SILVERS, ACKROYD a:r£ LANNING, Judge AciTooates ----------·--------------------

. 1. Th• reoord of trial in the oaa• or the abon-named 1oldi•r• ha.Til:lg 
been examined in the Office of Th• Jtdge Advocate General am there found 

· to be legally insufficient to support the tindi:ng1 ot g12ilty aZld the Hn- . 

tenoe, ha.a now been examined by the Board or Rerlew, .a= the Board aubmi ti .:. '.. · 
thia, i ta opinion, to The· ~ge A.d.voos.te Genert.l. · . '. · · · · · 

2. The aocuaed YU tried .upon the tolloriug charge t.lXl ipe.oitioationa 

CHARGBa Violation of the 84th Article ot War. 
Speoitioationa In that Prin.te Lope Magpantq, Compaq •c•f . · 

67th Inta:ntey Regiment, Philippine Soout1, Al'0 1009, did.a'll 
Bata:ngas, Bata.ngu, Philippine Island•, on or about 21 March 
1947, unla.wi'ull;y sell ·to ullk::nown per1om aenn (7) wheel. 
assemblies. motor vehicle 2¼ ton 6x6, ea.oh oonsisting ot 
one (1) tire 7.60 x 20, one inner tube 7.60 x 20, am two 
(2) rims, of a total Talue ot about '296.31, isaued tor use 
in the military- serrloe ot th, United Sta.tea. 

He pleaded not guilty to the charge a.Di it• 1peoitioation. Be wa.1 to'lmd. 
guilty of ti. speoif'ica.tion exoept the words and tigurea •unlurtully aell 
to unknown per1ons aeven (7) whHl a11embl111· am .ot a total nlue ot about 
'296.31," ·substituting therefor the words· and figure, "willtull:, ,utter . 
twelT, (12) tires wheel assembliea and ot a.·Talue of aore than $50.00. ' · 
property belo:cging to the Ucited Sta.tea Government to be wrongtull:, d1•
P08ed of by s&J.e to persona U?llal.ow.ll,• of the emepted words, not guilt;r. 
or the substituted words, guilty, am be was found not guilt:, of· the charge 
but gUilt;y of a Tiolation of the 83rd Artiole of Wa.r. He wu sentenoed 
to be dishonorably disoharged, to forfeit all pq and t.llc,,ranoea due or. • 
to become due am to be confined at ha.rd labor at auoh plao• as the· rerlew
ing authority might di~ot tor two years.· The reTining authority' approved 
Only so much or the findings of guilty of the speoitioation ot the oharg•. u 
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fiDds the a.ooused guilty/at Batanga.s, Ba.tangu, Philippine Isla.nds, on 
or about 21 ,lil,roh 1947 of willfully suffering seven (7) tire a.ssembliea 
of a value of more than $50.00, property belongi~ to the United Sta.tea 
Government to be wrongfully disposed of by sale· to persons unknown, ap
proved the sentence and ordered it executed, but suspended the execution 

. of that portion thereof adjudging diahonora.ble discharge until the soldier's 
release from confinement, am designa.ted Genera.l Prisons rs' Branch, PHILRYC0lC 
Stockade, Provost Marsha.l's Section, APO 707, or elsewhere a.s the Secretary 
of War might direat, u the place of confinement. The result of' trial wu 

. promulga.ted in General Court-Martial. Orders No. 223, Headquarter, Philippines• 
Ryukyus Commal'.ld, da.ted 22 August 1947. 

3. The only question which it is neoessa.ry to consider in this ca.se 
is whether the evidenoe in the reoord of trial a.liunde the oon!'ession of 
accused, either direct or ciroumsta.ntie.l, is sufficient to establish the 
proba.bility that the offense charged had actually been committed a.nd thus· 
to permit the confession to be_, considered. · The aooused was oha.rged with 
the unlawful sale ot o:ertt.in wheel assemblies issued for use in the mili• 
ta.ry service. The only evidence offered to show the probable oommisaion . 
of the offense, ~liunde the confession of a.ocused, consisted of testimoey 
that the wheel assemblies were missing from the Ordnance Depot vehicle 
pool on or a.bout the date of the a.lleged offense•. 

· In the recent case of CM 325377, Sipa.l~, a.nd again in CM 325378, 
Catubig, both companion oa.ses to the one at a.r, the Boa.rd of Review had 
oooa.sion to point out that a. showing e.liunde the pre-trial· statement of 
a.ooused therein, of the mere cirownstance tha.t 2-1/2 ton, 6x6, wheel as• . 

. sem.blies were missing from the Camp Bate.ngu vehiole pool on or about the 
date of the alleged unlawful sale by such a.oouaed of wheel assemblies of 
a similar type· and kind wa.s not a. suttioieilt oorroboration of hia extra• 
judicia.l oonfession of guilt of suoh alleged offense. It was held, in 
ea.oh oa.se, ·that, in order to support a oonviotion or an offense tor whioh 
an a.ooused has been brought to trial am.: :to whioh he ha.a confessed, there 
:must be adduoed, by ny ot oorroboration- of the con!'euion, substt.ntial 
evidenoe of the oorpus delicti, tha.t is, it mat appear by competent proof 

· aliunde the conteuion tha.t the. particular.: offense in question had probablJ 
been committed. In the Sipa.la.y case, it11ra sa.ida 

"••• Aliume acouaed'a -~onf'eaaion~ n~t an iota of evide.noe, 
direct or cirou:msta.ntia.1, appears inthe reoord of trial touah-

, ing upon t1ly oiroumsta.nce connected with the diuppearan~e of 
the wheel assemblies relating to their eventual ditposition. 
Whether they were retained by _the taker for his .own use, given. 
a.way in oonsideration of pa.at fa.vora, destroyed. or sold remains 
in the rea.lm of merest con.jecture and 1uspicion. True, hatlllg 
in mini .oivilian ahorta.gea of a.utom.otiTe appliances in the , 
Philippine Island•, it may be said that there is a possibili*9 
that the missing wheel auembl:lea were sold on the 'bla.ok rur t. t 
But thia 11 guess work, tor there ·are other and equal posaibiliti•• 

2 

http:o:ertt.in
http:neoessa.ry
http:Commal'.ld


•••• 

(227) 

a.a to what ms:y haTe been done with this property. Disregarding 
the confession, ths record of trial does not contain evidence 
sufficient to enable tbs oourt rea.sonably to determine that the 
wheel a.sse~blies were probably sold rather than retained by the 
taker, gi:ven awe:y or otherwise dealt with. No proof a.liunde ac
cused's contession appears herein whioh would dire at the minds 
of the triers of fa.ot towards a. reasonable ohoioe between the 
maey a.nd various possible forms of diaposition to which the 
missing property m~ ha.ff been subjected. It is thus impossible, 
by way of elimination or other rational process, to raise a.rry 
one of these oonflioting possibilities to the level of a. prob
ability (Troutman T. Mutual Life Ins. Co., 125 F (2d) 769, 773)., 

4. For the foregoing reasotts the Board of ReTietr is of the opinion 
tha.t the reoord of trial is legally insuf'fioient to support the findings 

'. ot guilty a.Dd the sentence. 

3 
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JA.GK - 325444 1st Ind 

JAGO, Dept. of the A.rrrrj. Washington 25, D. C. 

TOa The Secretary of the~· 

1. Herewith transmitted for your action Uilder Article of War 6~. 
as amended by the act of 20 AuEust 1947 (50 Stat. 724, 10 USC 1522) and 
the act of 1 August 1942 (56 Stat. 732). is the record of trial in the 

11 C11co.se of Private Lope Magpantay (10314711), Company, 57th Infantry Regiment, 
Philippine Scouts. 

2. I concur in the opinion of the Board of Review that the re cord 
of trial- is legally insufficient to support the findings of guilty and 
the s~ntence a.Ild, for the reasons stated therein, recommend that the find
ings and sentence be vacated, that the accused be released from the con
finement imposed by the sentence in this case, and that all rights, priv
ileges and property of which accused has been de~rived by virtue of said 
sentence be restored. 

3. Inolosed is a form of action designed to c~rry i~to effect this 
recommendation should such aotio our approval. 

., 
2 Inola I 

1. Record of trial N°Jajor General 
2. Form o.f action The Judge Advocate General 

( GCMO 37 (DA) 5 Feb 1948). 

mee~· th 

THOME..S H. GREEN 
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DEPARTME!lr OF THE ARMY (229)
In the Office of The Judge Advocate General 

We.shington 25, D. C. 

JAGK - .CM 325445 

2 7 JAN 1943 
UNITED STATES ) PHILIPPINES-.RYUKYUS COMMA.ND 

) 
v. ) Tria.l by G.C.:M., convened at Head

)· quarters PHILRYCOM, APO 707, 2 and 3 
Private First Class MIGUEL QUIJOTE ) . July ·1947. Dishonorable discharge 
(10320559), 57th Infantry Regiment,) (suspended), total forfeitures e.nd 
"c11 Company, Philippine Soouts. ) confinement for two (2) years. 

) · Stockade. 

OPINION of the BOARD OF REV:m'f 
SILVERS, ACKROYD, and LA.NNING, Judge Advocates 

l. The record of trial in the ca.H of the a.bow-named soldier, having 
been examined in the Office of 'lhe Judge Advocate Genere.i and there found 
to be legally insufficient to support the findings of guilty. and the sm -
tenoe,· has now been examined by the Boa.rd of Review;, and the BQa.rd stiblllita 
this, its opinion, to The Judge Advocate General. 

2. The aooused was tried upon the following charge _and speoifioa.tiona a 

CHARGE& Violation of the 84th Article of Wa.r. 

• Specification la In that Private First Class 1t!.guel Quijote, 
Comp8JJ¥ 11cu, 57th Infantry Regiment, Philippine Scouts, APO 
1009, did at Batanga.s, Bata.ngas, Philippine Islands, ·on or. 
about 1900 hours 22 March 1947, unlawfully sell to unknown 
persons seven (7) wheel assemblies, motor vehiole_2½ ton 
6 :it 6 of a value of a.bout $42.33 each, and ea.oh -consisting of 
one (1) tire 7.50 x 20, one (1) inner tube, and two (2) rims• 
of a total value of a.bout $296.31, issued for use in the mil-
itary service of the United Sta.tea. : 

Speoifioa.tion 2 a (Finding; of not guilty). 
0 

He pleaded not guilty to both speoifioa.tions and the oha.rg•· He w 8.8 found 
guilty of Speoifioa.tion 1, not guilty ,of Specification 2 a.nd guilty of the 
Charge• He wa.s sentenoed to be dishonorably discharged the service, to . 
forfeit all pay and a.llowanoes due or to become due a.nd to be oonfimd at 
hard labor at suoh plaoe as the reviewing authority Jllight direot for two 
years. _, The reviewing authority approved the sentence a.nd ordered it 
executed, but suspended the exeoution of that portion thereof adjudging 
dishonorable discharge until the soldier's releue from confinement. and 
designated the General Prisomrs' Branch, PHILRYCOM STOCKADE, Provost 
Marshal's Section, APO 707, or elsewhere a.s the Secretary of Wa.r Jllight 
direct, as the place of confinement. The result of trial wa.a published 

. . 
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in General Court-Martial Orders No. 220, Headquarters Philippines-Ryukyus 
Coillilla..nd, .AFO 707, dated 21 August 1947. 

3. The only question which it is neces~ary to oonsider in this case 
is whether the evidence in the record of trial aliunde the confession of 
accused, either direct or oir~umstantial, is sufficient to establish the 
probability that the offense cnarged had actually been committe~ e.nd thus 
to permit the confession to be considered. The accused was charged with 
the unlawful sale of certain wheel assemblies issued for use in the mili
tary service. The only evidence offered to shOW' the probable commission 
of the offense, aliunde the confession of accused, consisted of testimoi:zy
tha.t the wheel assemblies were missing from the Ordnance Depot vehicle 
pool on or about the date of the alle~ed offense. 

In the reoent case of CM 325377, Sipalay, and again in CM 325378, 
Catubig, both companion oases to the ol:le at bar, the Board of Review had 
occasion to point out that a showing, aliunde the pre-trial statement of 
accused therein, of the mere circumstance that 2-1/2 ton, 6x6, wheel as• 
semblies were missing from the Camp Bata.ngas Tehiole pool on or about the 
date of the alleged unlawful sale by such accused of wheel assemblies of 
a similar type and kind was not a sufficient corroboration of his extra• 
judicial confession of guilt of such alleged offense. It was held, in 
each case, that, in order to support a conviction of an offense for whioh 
an accused has been brought to trial &nd to which he has confessed, there 
must be adduced, by way of corroboration of the confession, substantial 
evidence of the corpus delicti, that is, it must appear by competent proot 
aliunde the confes~ion that the particular offense in question had prob.ably 
been oollllllitted. In the Sipalay case, it wa.s aaida 

n••• Aliunde aoouaed'a confession., not an iota of evidence, 
direct or ciroumstantia.l, appears in the record of trial touch• 
ing upon an, oirctn:DSte.noe ocnne oted with the disappearance ot · 
the wheel assemblies relating to their eventual disposition. 
Whether they were retained by the taker for his own use., ginn 
aws:y in consideration of past favors, destroyed or sold remains 
in the realm of merest conjecture and suspicion. True, having 
in mind oiTilian shortages of automotiTe appliances in the 
Philippine Islallds., it may be said that there is a possibilit~ 
that the missing wheel assemblies were sold on the 'black mar et.' 
But thi1 is guess work, _for there a.re other and equal possibilities 
as_ to whaJ may have beu done with this property. Disregarding 
the confession, the record of trial does not contain evidence 
sufficient to enable the oourt reasonably to determine that the 
wheel assemblies were probably sold rather than retained by the 
taker, given aws:y or 9therwise·dealt With. No proof aliunde ao• 
cus ed' s oonfesaion appear a he·rein which would direct the minds 
of the triers ot fact towards a reasonable choice betwe~n the 
ms.ey and Tarious possible forms of disposition to which the 

2 
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· missing property ~: have ~e-en ·su,bjeoted. It is thus impossible, 
by way or elimination or oth·~'·-.r.aUonal process., to raise aey 
one of these oonflioting possl~ilities to the level of a prob
ability (Troutman -v. Mutue.l Life.-Ins. co·~,:125 F (2d) 769, 773)..... . .. .:.. __ ,.:-_.-.-:' . 

"'\,. . ·. •... ·. 
4. For. the foregoing reasons the Boe.I'd p£ Review ia or the opinion 

the.t the r eoord o_r trial is legally insufficient·:to support the findings 
of guilty and th·e sentence. · · '· ;_-

Judge Advocate 

3 
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JAGK - CM 325445 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. , :'. ·\I, SO 19:rn 
TOa The Secretary of the Army 

1. Herewith transmitted for your action under Article of War 50fa, 
as amended by the aot of 20 August 1947 (50 Stat. 724; 10 USC 1522) and 
the act of 1 August 1942 (56 Stat. 732 ), is the record of trial in the 
case o_f Private First Class Miguel Quijote (10320559), 57th Infantry 
Regiment, •en Compruw, Philippine Scouts. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty and · 
the sentence. and, for the reas ens stated therein,. recommend that the. 
findings and the sent;enoe be vacated, that the accused be release~ from 
the confinement imposed by the sentence in this case, and that all rights, 
privileges and property of which accused has been deprived by virtue of 
said sentence be restored. 

3. Inclosed is a to carry into -effect this 
recommendation should such action..me 

form of action designed 
· th your approval. 

THOMAS H. GREEN2 Inols 
1. Form of action Major General 
2. Record of trial The Judge Advocate General 

( GCMO 42 (DA), 6 Feb 1948)• - -------------------'--
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DEPARTMENT OF THE ARMY .. 

IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 
WASHINGTON 25, D. C. (233) 

JAGK - CM 325457 j liO'v 1941 
UNITED STATES ) FIFTH ARMY 

) 
v. 

Captain ARTHUR E. McKINSTER 

) 
) 
) 

Trial by G.C.M., convened at 
Denver, Colorado, 11 July 1947. 
Dismissal and confinement tor 

(0-1643863), Signal Corps. ) one (1) year and six (6) months. 

-------------.
OPINION of the OOARD OF REVIEW 

SILVERS, McAFEE and ACKROYD, Judge Advocates . . 

l. The record· o! trial in the case or the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused'was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article or War. 

Specification: In that, Captain ARTHUR E. MCKINST:lm, Signal Corps 
5610 ASU, Fitzsimons General Hospital, Denver, Colorado, did, 
at Fort Francis E. Warren, Wyoming, on or about 26 February 
1947, feloniously take, steal and carry away one radio, value 
about i44.00, and one electric razor, value about $15.00, the 

• · property of Captain Donald H. Buzzard. 

CHARGE II: Violation or the 69th Article o!_Vlar. 

Specification l: in that Captain ARTHUR E. McKINSTER, Signal Corps • 
5610 .ASU, Fitzsimons General Hospital, Denver, Colorado, havir1g 
been duly placed in arrest at Fitzsimons General'Hospitil, Denver, 
Colorado, on or about 3 March 1947, did, at Fitzsimons General ·· 
Hospital, Denver, Colorado, on or about 12 April 1947, break 
his said arrest before he was set at liberty by proper authority. 

. ' 

Speci!icati~n 2: . In that Captain ARTHUR E. McKINSTER, Signal Corps 
5610 ASTJ, Fitzsimons General Hospital, Denver, Colorado, having 
been duly placed in arrest at Fitzsimons General Hospital, 
Denver, Colorado, on or about 3 March 1947, did, at Fitzsimons 

_General Hospital, Denver, Colorado, on or about 17 Aprll 1947, 
break his said arrest bef'ore he was set at liberty by proper 
authority. 

He pleaded not guilty to and was found guilty or all Charges and Specili
cations. No evidence or any_previous conviction was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
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due or to become due and to be confined at hard labor at such place 
as the reviewing authority might direct for "one year and six months". 
The reviewing authority approved only so much of the finding of guilty 
of the Specifi.;ation of Charge I as involved a finding of guilty of . 
the larceny of one radio, of a value of about $25# and one electric razor, 
of a value of about $12.50, at the time a.nd place and of the ownership 
alleged, approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. Evidence for the Prosecution 

On and for some time before 26 February 1947 • Capte.in William H. 
Lindsey. Fitznmons General Hospital, was temporarily assigned to Fort 
Francis E. Warren, Wycming, for the purpose of appearing before a 
board of officers in connection with his application for integration 
into the officers' corps of the Regular Army and was billeted in one 
of the buildings of the "Hostess House" of that post• .Accused was also 
present at Fort Warren for the same purpose and was billeted in another 
building of the "Hostess House". Captain Lindsey had agreed to drive 
accused back to Fitzsimons General Hospital after b:oth had appeared 
before the boa.rd of officers, whioh event was to occur about l0t30 a.m., 
on 26 February. About 7130 a.m., that morning, Captain Lindsey was in 
accused's room and noticed that he was packing his suit case. The suit case 
was" a little larger than a small overnight bag - an ordinary sized 
suit case". Accused was half through packing and had his clothes in 
the suit case. Captain Lindsey left while accused w~s still packing 
up. About 10 a.m. 11 he drove up to the building in which accused was 
quartered and blew the horn on his automobile. In about two minutes, 
accused came out a.nd placed his suitcase in the back of Captain Lindsey's 
car. The two officers then attended the ooard meeting after which 
they started on their return trip to Fitzsimons General Hospital. 
Arriving in Denver, accused asked Captain Lindsey to take him to a 
bank so that he might cash a check. This was done and accused remained 
in Denver, Captain Lindsey driving on to the hospital. Captain Lindsey 
had seen a radio in the "day room" of the building in which accused 
was quartered and was of the opinion that it would fit into accused's 
suitcase even after the suitcase had ]Deen pa.rtia.lly filled. He did not 
see the radio in accused's possession nor did he see accused pack it in 
the suitease (R. 6-11). This radio was "approximately the same size" 
as the one on exhilition in the court room. 

Captain Donald H. Buzzard was permanently stationed at Fort Francis 
E. Warren and was billeted in 8 temporar,r barracks 915w the bachelort -~ II
officers quarters on that post. The Captain and two other officers 
were the only persons penn~ently quartered in the building. ~tone 
end of the barracks was a lounge in which Captain Buzza.rd kept hi's radio, 
a table model portable Sparton11 battleship grq in color with a red loud
speaker and a cell~phane dial. This radio was about five inches thick, 
t?relve inches long a.nd about eight inches high. The "right thumb knob" 
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would "not.turn the dial." The radio had been purchased in December 
1945 in an Army post exchange in Berlin, Germany, for between $25 and $30 
and, although it was not a foreien make, that type radio had been made 
for overse~s shipment and Captain Buzzard had not seen another like it 
since he had come back to the United StaJ;es. Captain Buzzard identified 

. the. radio on exhibition at the trial as his Sparton radio whereupon it 
was introduced in evidence without objection by the defense as Prosecution 
Exhibit 1. This radio was a portable table .model 11Sparton11 , iron gray, 
approximately 5 inches thick, 12 inches long and about 8 inches high, with 
a red speaker and a broken selector dial. About noon on 26 February 1947, 
upon returning from "chow", Captain Buzzard noticed that his radio was 
missing from the lounge. He was also unable to find his Schick Colonel 
electric razor, which he had left either in his room or in the latrine. 
This razor had been sent to him from the United States by his mother in 
April or May, 1946. When he received it, he noticed that an 0PA price 
stamp, stating the price to be $15, had been placed thereon. He tore of!_. 
the stamp but some of the paper of 'Which it was made remained stuck to 
the razor. He identified a Schick Colonel electric razor, exhibited at 
the trial, as being the one belonging to him which was missing from his 
quarters on 26 February. This razor was admitted in evidence without 
objection by the defense as Prosetution Exhibit 2. It was "ivory" in 
color and had a "partially removed price tag11 on the back (R. ll-15, · 
21-22, 25, 32-33; Pros Ex 1, 2). 

Mr. Harold c. Bennett was supervisor of service of the Schick Service 
Department, Denver, Colorado. It was "almost impossible" to say when the 
Schick razor exhibited at the trial was made, for although it appeared to 
be a type made for the first time in late 1945, Schick razors were sold 
to military personnel through service stores during the war years and any 
of the models produced from 1942 through 1945 could be changed to resemble 
the latest model by replacing certain parts. As a matter of fact, Mr. 
Bennett could not definitely state that the model in question had not been 
sold in service stores even prior to late 1945, although he had then 
become familiar with that type razor for the first time, "when they 
started producing them for the civilian market." The razor in question 
was "in good shape" and, "assuming it was new in April 1946," it would 
now be worth between $12.50 and $13.The list price of such razor was $15 
but they were sold through service stores for about $9. "Several thousand" 
Schick razors had been sold since 1930· (R. 22-24) • . 

Acting upon inf'ormati~n he had obtained at Fort. Warren, Captain 
Buzzard went to Fitzsimons General Hospital on 27 February 1947 to search 
for his missing property. \\ben he arrived at the hospital, he enlisted 

.the aid of the provost marshal thereat, Lieutenant Colonel Arthur M. 
Henderson. Both officers then proceeded towards the signal office o~ ~he 
hsopital, the interi.or of 'Which office could be seen from a lobby. Wh~le 
they were standing in the lobby, accused was seen sitting at his desk~ 
the signal office. On the desk was a radio which Captain Buzzard i~enti!ied 
as his (R. 13-15., 16-17). Leaving Captain Buzzard in view of the signal 
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office, Colonel Henderson called upon the Inspector General of the hos~ 
pital whereupon the following events occurred (R. 17, 18): 

"I conferred with Colonel Beringer., the Inspector, and he called· 
the Signal Officer and asked Captain McKinster to come up to the · 
Inspector's Office. Captain.,McKinster was question~d and the. radio . 
was procured_by me from the noor behind the desk in Captain M~Kinster's 
Office. After the questioning of Captain McKinster· . .-regard.ing this 
radio, Captain McKinster stated that this radio was purchased by 
him from a Mr. Graziano, a person dressed in Arrey- clothing by Captain 
McKinster., but he didn't know whether the person was a soldier or 
not. Captain McKinster stated in Colonel, Beringer'a presence and 
in my presence that he had paid iJo.OO for the radio - $10.00 in 
cash and $20.00 by check - that the deal had been culminated in the 
Cosmopolitan Hotel, but had commenced in the Brown Palace cocktail 
bar and completed in the hotel room in the Cosmopolitan Hotel. At 
that time Captain McKinster was asked if he could produce his check 

· book. Captain McKinster stated it was in his suitcase in his room. 
He was asked if he would agree to go to his room snd obtain the suit-
case. He then remembered it was in the Signal Office where he. had, 
apparently, returned and had not been to his room. I went with him 
to the Signal Office, got the suitcase, brought it upstairs and he 
opened it and procured a check boo):c. Tne last two entries in the 
checkbook was one for $15.00 and one for $20.QO, containing no dates 
or in any way identifying them as to Ydlom they· had been made out. 
Captain McKinster granted me permission to go to the bank and I had 
him accompany me thru an endeavor to find out if those checkft had 
been returned. They had not - to this date, I do not know whether 
or riot he has those checks. Inasmuch as one of the items in question 
was an electric razor, I asked him if he owned an electric razor and 
he stated that he did - that his brother.had sent him one and he had 
it for approximately eighteen to twenty-four months. I asked him 
if the razor was in his possession and he produced it from the suit
case. It was a white Schick Colonel. During the inv~stigat~on, · 
Captain Buzzard described the radio and he also described the razor 
which was similar in description to these two items here and stated 
in ~ach instance a peculiar marking ~r mode ot identification. 

~: Is this the radio and the razor? 

A: Yes., the inrormation on the two tickets was placed there b7 me when 
I had taken them into custody and I have· had them in a sate in ~ ··.: · · 
office until they were obtained today by the TJA !or use i~ the trial.• 

According to Colonel Henderson,· Captain Buzzard had stated at the "investi
gation" that his radio was of 11a foreign make." Captain Buzzard denied 
that he had made such a statement. The manufacturer's markings on the 
radio indicated that it was made in Jackson, Michigan (R. 19, 32). 
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Second Lieutenant Francis I. Downing, Army Nurse Corps, was on 
terminal leave at the time of the trial. She had known accused about 
seven months. About 22 or 23 February- 1947 she had been informed that 
accused, who was stationed at Fitzsimons General Hospital, had gone to 
Fort Warren. About 3:00 p.m., on 26 February, she received a telephone 
call from accused, who was in Denver, and about four or half past four 
o'clock that afternoon she met him in that city at the Ship's Tavern in 
the Brown Palace Hotel. Accused at this time was drinking beer with a 
couple introduced to her by accused as Mr. and 1:rs. Graziano. Lieu
tenant Downing had not met these people before. Mr. Graziano was dressed 
in 110.D. 's. 11 ½'hen she joined accused and his party in the tavern, accused 
and the Grazianos were discussing the purchase by accused of a radio 
similar to the type exhibited at the trial. Accused and Lieutenant 
Downing remained in the tavern between half an hour and an hour and then 
both went to accused's room at the Cosmopolitan Hotel. No one accompanied 
them to this room. About 6:00 p.m., Mr. Graziano came to the room with 
the radio and accused decided to buy it. Accused paid Jlr. Graziano $30 
for the radio - ~10 in cash and the balance by check. After the purchase, 
accused placed the radio on top of his open bag. There was no razor 
involved in this transaction. Asked by the defense counsel on cross 
examination whether she knew the meaning of perjury, Lieutenant Downing 
replied that she did. She also stated that she had no reason "for cover
ing up anything" for accused (R. 25-28). Captain Buzzard did not know a 
Mr. Graziano (R. 33). 

Without objection by the defense, a copy of a letter order to accused 
from the Commanding General, Fitzsimons General Hospital, dated 3 March 
1947, was received in evidence as Prosecution Exhibit 3 (R. 32). From 
this letter order it appeared that as of the date thereof accused was 
placed in arrest of quarters and was restricted to visiting certain places 
within the limits o! the post. It also appeared that the following 
notation had been written by hand upon the order and signed by the General: 

"Velivered personally 
8135 a.m. 3 March 1947" 

The copy was certified to be a true copy by the acting post judge advocate 
(Pros Ex 3). 

Colonel Henderson saw accused in the Zanza Bar, which was.located 
"just off the post11 , at about 8100 or 8115 p.m.., on 12 April 1347. The 
Colonel did not, at this time, kn.ow that accused was under arrest. He 
did not speak to accused and remained in the bar for about an hour. Accused 
was still there when he left (R. 28~30). 

Captain James J. McGowan, Assistant Provost Ma.rshel, Fitzsimons General 
Hospital saw accused in the Cozy Kitchen on "approximately" 17 April 1947• 
The Cozy Kitchen was located on a highway outside the post. Accused was 
accompanied by two ladies from the post. One of these ladies was Lieutenant 
Downing. Captain McGowan did not kn.ow accused was under arrest at this time 
(R. 30-32). . 
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Evidence for the Defense 

Accused, having been advised o~ his rights as a witness, elected to 
testify under oath in his own behalf. He detaile4 his actions on 26 
February 1947 as followss 

n,_ * * On Wednesday morning, 28 · February 1947, I was packing 
while Ca~tain Lindsey went to get the car arid said he would 
be back in a short while. I finished packing.and heard the 
horn, put on/B1-lercoat and put my bag in the back of the car. 
We went to the interviewing board at Fort ifarren. After 
that was completed, I signed out and left. :the post. .Je drove 
as far as Greeley, had dinner, drove on to Denver. 1fe h~d a 
high-ball in a small town on the way. I •told him to drop me 
at the bank as I wanted to write a check: He dropped me at 
the bank. I got cash on my check, went"to the store and bought 
some underwear and socks. Then I went to the Cosmopolitan 
Hotel and obtained a room for that night, thinking I would 
come to-the post the next morning for work. Arter I got the 
room, I went across to the Ship's Tavern in the Brown Palace 
Hotel and was sitting there when Mr. -and M:r;s. Carl Graziano 
came in and invited them to have a drink with me. I had met 
them at the Frontier Bar at Cherenne. They sat down, had a few 
beers and he brought up the subject that he had a small portable 
radio that he wanted to sell. I was not in the market as I 
had a radio, but'he needed money badly and I said if he would 
bring it to my room at the Cosmopolitan, I would look at it. We 
had been there about an hour when Miss Downing oe.m.e in. We 
stayed about three-quarters hour longer and they left. I had 
another high ball e.nd then wen:t -to the hotel rcom to clean up. 
We had been there only a few minutes when he came and broght 
the radio with him. We found out it couldn't play because 
he couldn't turn the selector dial. He insisted it all be cash, 
but I didn't have it and e.nd I gave him $10.00 cash a.ndwrote-.... 
a check for the balance which was $20.00. Then I sat the radio 
on my bag. Mr. Graziano left and Miss Downing and I went to 
'chow' and then we went to the show and went to the Rainbow 
Room on Broadway." (R. 38-39) 

The check for $15.00 which he had cashed at the bank "came back, but the 
other one has ,never shown up". After he had bought the radio he was 
out of money· and Lieutenant Downing loaned him $20.00 to cover the 
expenses of the evening. ·He later paid this money back to her. Mr. 
Graziano did not tell accused where he had obtained the radio but , 
"just said that he had it.in the car". Accuded did not ·know where tha 
Grazianos "stayed". He first met them in a bar in Denver on 24 
F~~ruary and "saw them one other time on the post at Fort Warren the 

(R, 38morning we were leaving". The raior had been sent to him. by his brother
40). 
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, 
It was stipulated by and between the prosecution, defense and accused 

that if accused's brother. Orville MoKinster. were ·present in court he 
would testit;y that.on or about l December 1944 he was a member of the 
Merchant Marine and had access to ship's ator•••· On that date he 
bought an ivory Schick Colonel electric razor in a.ship's store in Los 
Angeles and sent it to accused. who at that time was stationed in Paris. 
France (R. 35}. .. . 

Two officers stationed at Fitzsimx>ns ·General Hospital. Captain 
Lawrence s. Franklin and First Lieutenant Lynn A. James. testified 
that accused's reputation for honesty and integrity was very good 

. (R. 35•37). 

·Evidence for the Court 

Lieut~nant-.Downing 'was recalled as a witness for the court. After 
accused had· purchased· the radio• she and accused spent the evening 
dining and dancing. It was an inexpensive ev'ening; "perhaps $5.00 or 
ts.oo". Accused paid all the bills and Lieutenant Downing did not lend 
him B:n:'f money "that night". At the\ time he ·paid for the radio, however. 
she thought she had loaned him "a small sum• not.more than 15.oo.• 
She wouldn't have had any more than five dollars on the 26th of the 
11.ontb.. She was "not very sure" that she had loaned him this sum. She 
doubted that she could have loaned him more than '5.00_. · It was a "kind 
of an agreement" between them for her to loan money to accused 'When she 
was "out with him" (R. 41-42). · 

Captain Lindsey was recalled as a witness for the court. He 
remembered that on their way back trom. Fort Warren to Denver. he and 
accused had stopp, d in Greeley and had lunoh there. Re may have he.d 
a cocktail somewhere along the route_. He let accused out at one ot 
the ba.nk~ in Den~er but did not know the name ot the bank. The court 
refused to grant the detense a continuance so that it might olea.r up 
the matter ot the name of the benlc: by producing· "the cancelled check 
frOill the First National Bank" (R. 43..-45). 

4. Dis ous sion 

Charge I and its Specification 

Under this Charge and Specification. accused was found guilty 
of having stolen a radio worth about t44.00 am an electric razor worth 
about 115.oo. the property of Captain Buzzard. The reviewing authority 
in approving the findings of guilty of larceny of these articles. reduced 
the findings of value 1d. th respect to the property in question to about 
$2s.oo in the case of the radio and to about $12.50 in the oe..se of the 
electric razor. · 

· Captain Buzzard had quarters in Temporary Barracks· 916 at Fort F_rancis 
~. Warren. He kept' his radio• a portable table model Sparton with a damaged 
selector dial• in the lounge of this barracks. He also left his Sohick Colonel 
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electric razor either in his room or in the latrine. This razor had 
a piece of paper sticking to it where an OPA tag had been torn off. 
About noon on 26 February 1947, upon returning to his quarters from 
mess, Captain Buzzard noticed that both his radio and electric razor 
were missing. The next day, acting upon information he had received, 
Captain Buzzard went to Fitzsimons General Hospital to search for his 
property. standing in a lobby of the hos~ital, he saw a radio similar 
to bis on a desk in the signal office, which office could be obse"ed 
from the lobby. Accused was sitting behind this desk. Accused then was 
called before the inspector general of the hospital and during the 
ensuing investigation the radio seen in the signal office was procured 
from a position on tqe floor behind the desk therein. Accused fetched• 
his suitcase from the signal office and took therefrom a Schick Colonel 
electric razor. The radio and razor were both introduced in evidence 
at the trial and Captain Buzzard. testi!ied that they were owned by him. 
The radio was a portable table model Sparton with a damaged selector 
dial and.the electric razor was ivory- in color and had a partially 
removed price tag on the back~ 

On and for some time before 26 February 1947, accused was billeted · 
in one o! the buildings of the "Hostess House11 at Fort Warren, having 
been temporarily assigned to that post from Fitzsimons General Hospital 
for the Jllrpose of appearing before a board of officers in connection 
w.1.th his application for a commission in the Regular Ar.-my. In the "day 
room" of this building was a radio approximately- the same size as the 
one introduced in evidence. When, about-10:00 a.m., on 26 February, 
accused left his quarters at Fort Warren in the company of Captain Lindsey 
he toek·with him a suitcase which had sufficient capacity, even when · 
J:artially- packed, to contain the radio seen in the 11day room." 

When confronted with the radio and the electric razor during the -· 
interrogation by the inspector general at Fitzsimons General Hospital., 
accused explained that he had bought the radio from a Mr. Graziano in · 
a hotel room in D_enver, Colorado, and that the razor had been sent to 
him by- his brother about two years be!ore. He stated that he had paid
Mr. Graziano $.30.00 tor the radio, $10.00 in cash.and $20.00 by check, 
Accused reiterated these explanations while on the witness stand and 
under oath and further stated that on the return trip to Fitzsimons 
General Hospital on 26, February-., Captain Lindsey had let him. out at a 
bank in Denver where he had cashed a check for $15,00 and that a nurse, 
Lieutenant Francis Downing, was with him when he later that day b9ught 
the radio from Yr. Graziano. Captain Lindsey testified that he had 1n-
!act left accused at a Denver bank on 26 February. Accused's ·stor7 con-· 
cerning his purchase of the radio was corroborated in detail by- Lieutenant 
Downing. In the course ot the investigation at Fitzsimons General Hospital, 
accused produced his check book and it was noticed that undated entries 
therein !or the last two checks.purportedly- issued were :for $15.00 and 
$20.00, respectively. It was sti?llated that accused's brother would 
testi!7 that on or about 1 December 1944, he had sent accused an ivor1 
Schick Colonel electric razor. . · . 

·e·. - ..8 -
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We thus have presented for our consideration a case in llhich the 
evidence adduced in support of the allegations or larceny or the radio 
and electric razor is in direct and irreconcilable conflict with that 
adduced in defense thereof. There can be no doubt that if the court was 
warranted in accepting the former while rejecting entirely the latter, 
accused's guilt or the charge and specification here in question would 
be overwhelmingly established. Such conflicts are to b~ resolved, in 
the first instance at least, by the court and in so doing it is not 
required to accept as true. the· testimony o! any witness, whether advanced 
by the prosecution or by the de!ense, but may give such weight as· it deems 
fit to any evidence properly brought to its attention (Wharton's Criminal. 
Evidence, 11th Ed., s. 88li CM 267476, ¼~lson, 44 m 1, 9; CM 3.18085, 
Chance; par 78L MCM, 1928). The only requirement is that, as an end 
result, the court's findings o! guilty be based upon such evidence, apparently 
selected from the 1'hole as worthy of belief, as would, standing alone 
and unencumbered by an7 unexplaj.ned contradictions within itsel!, be 
of the prescribed quantum and consistent with no other rational hypothesis 
than that of accused's guilt (par 78!, YCY, 1928; see CM 319322, Spencer -
unexplained contradiction in evidence necessarU.,. relied upon by court; 
CM 324396, Redmon - insufficient quantum in perjury case; CM: 312356, 
Preater - proof consistent with reasonable hypothesis o! innocence). 
In the instant case we believe the findings o! guilty- o! Charge I and 
its Specification meet the above requirement and we have discovered no 
reason why- they should be set aside. 

Ir we were to consider what may have been the rationale o! the court 
in refusing to gi~e credence to the evidence favoring the defense herein, 
we "WOul.d point out the following matters. The undated entry .in accused's 
check book indicating that the last check written by- him be!ore 27 February 
was in the amount or $20.00, 1'hich was the amount o! the check allegedly
given to Mr. Graziano on 26 February- in partial payment o! the radio, falls . 
short o! establishing a reasonable probability that a check in such a sum, 
it it was in tact written at all; was actually- delivered to Mr. Graziano. 
The defense attempted to explain its !ailure to produce'more conclusive 
documentar.r evidence on this issue by making the simple assertion that the ' 
check in question had not been returned, llhich :p11rported circumstance is 
somewhat di!!icult to understand in view o! accused' a statement that Mr. 
Graziano "needed money- badly." ~ndeed, ·the court may- well have considered 
that the entry as to the $20.00 check was seized upon by accused as a · 
convenient foundation !or the ldlole structure o! his story- in which the 

• alleged check to Mr. Graziano played such a large part. There was a 
sufficiently logical basis !or a conclusion by- the court that Lieutenant 
Downing1s corroboration· o! the Graziano episode was the result or collusion, 
for accused, having been seen in her company at the Cozy- Kitchen on or 
about 17 April 1947, had ample opportunity to coach her with respect to 
the claims he had made to the inspector general on 27 february-.. Moreover, 
there was a somewhat suspicious variance between her version o! what 
transpired on the evening of 26 February- and that o! accused, for, when 
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recalled as a witness for the court. she refuted accused's testimony. 
to the effect the.t she had loaned him $20.00 to cover their entertainment 
expenses. Finally, it would be most difficult to believe that accused's 
possession on 27 February of a Sparton radio with a.·da.maged selector dial 
and an electric razor with a partially removed price tag., similar .articles bear;. I 
ing ide~tical marks of identification having been stolen the day before 
from a place to which accused had access, was nothing more than a mere f 

coincidence (CM 262039, Cochran,.4 BR (ETO) 321• 322J CM 229977. Proctor, 
17 BR 259, 265; CM 274609, Harrawey, 47 BR 217. 236). The court was 
clearly warranted in disbelieving in its entirety the stipulated 
testimony of accused's brother with respect to the electric razor or. 
if it did not disbelieve such testimony. in coming to the conclusion 
that the razor found in accused's possession on 27 February 1947 was 
not the same one sent to accused by his brother in December 1944. 

We oa.nnot lightly pass over the refusal of the court.to grant the 
defense a continuance for the purpose of allowing it an opportunity to 
produce "the cancelled check from the First National Bank". The defense 
was obviously referring to the $15.00 check which accused claimed to 
have cashed at the bank in Denver. on his way back from. Fort Warren. Ther:\.. 
being such a s~arp conflict on the issue of eccused's credibility and · 
that of the evidence favorable to him, he should have been extended 
every reasonable opportunity to bolster up his ver.sion of his activities 
on the day of the alleged theft. However. we are of the opinion that • 
the.court's abuse of its discretion in t}lis respect was not such substantial 
error as to require us to hold the findings of guilty of Charge I and its 
Specification legally insufficient (:1.W 37), for even if there had been 
a positive and unimpeachable shovdng that accused bad in fact cashed a 
$15.00 check at a Denver bank on 26 February a reasonable hyphothesis of 
innocence V10uld not have been necessarily established thereby. Had a 
like ruling been made as to an offer.of proof of the return of the $20e00 
chec~ which was allegedly paid to tfl-. Graziano, our decision might well . 
have been quite different. · 

The finding of the reviewing.~uthority as to the value of the radio 
appears to have been based upon Captain Buzzard's testimony as to the 
original cost price. This is not an·acceptable method of proving market 
value (CM 208481, Ragsdale, 9 BR 13; CM 268007, McKinney, 44 BR 205). 
However. since under the approved findings of guilty the total value of 
the property found to have; been stolen by accused is not in excess of 
$50.00. thus obviating any possibility of penitentiary confinement (18 
USC 466). and since the maximum punishments zet forth in paragraph 104 
~f the Manual for Courts-Martial. 1928, do not apply to officers, it· 
is immaterial what the monetary uarket value of the radio may have been, 
it being obvious th~t it had some substantial value (CM 319858 Correlle). 

Charge II and its Speoificati~ns 
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Under this Charge and its Specifications accused was foU?ld guilty 
of breach of arrest on two separate occasions, about 12 and 17 April 
1947, respectively. The prosecution adduced evidence showing that 
accused was seen off the limits of the post on or about each of these 
dates. In order to establish that accused had been under arrest and 
restricted to the limits of the post on the dates in question, a copy 
of a letter order to this effect from accu~ed1s commanding officer was 
introduced in evidence by the prosecution without objection by the 
defense. By failing to object to the reception in evidence of this 
document, the defense waived all objections to its authenticity (par 
ll6a, MCM, 1938) but it did not and could not by such .failure make 
competent those statements therein which did not cane within a-rrJ of 
the recognized exceptions to the hearsay rule (par 113a, 1260, MCM, 
1928; CM 323197, Abney). There can be little doubt that a written 
military order, when the writing is made for record purposes by one 
having an official duty to know and record the event of the giving of 
the order, is an official statement in writing admissible in evidence 
to prove, prima facie, that the directive therein contained was in 
fact issued (par ll'la, MCM, 1928) and even though no duty exists to .. 
reduce to writing, that is, to record, a pai'.:tlcular order~ if regulations 
or the usual course of administration ea.notion the making of such a 
memorandum it may be considered a business entry and thus gain evidentiaey 
status for the same· purpose under the provisions of 28 u.s.c. 695 · 
(CM 312023 Schirmer). We believe the body o.f the let.ter order here in 
question is clearly admissible under the latter theory for the purpose 
of establishing that an order was issued QY accused's commanding 
officer placing acoused in arrest and r~strioting him to the post (par 
20, MC?i,.1928). However, it was also necessary to show that notice of 
this order was brought home to accused (CM 191631, Thomas, 1 BR 261, 
267) •. The only evidence of such notification is Qtllltained in a. notation 
resembling a. return of service placed upon."the or~,r· by- the commanding 
officer indicating that he had personally deliverea·t~e written order t? 
accused. This notation is obviously hearsay !llld does not ~ppear ~o be 

- admissible in evidence under an:, exception to the hearsay rule. We have 
been unable to find S:r:r;f provision in Anrf¥ Regulation• requiring or 
sanctioning the making of such a written return, a.nd-it was not shown- . 
nor are we judicially aware, that entriea of the type in question are 
regularly made in the course of administrative business. Consequently, 
we are of the opinion.that the findings of guilty of Charge II and_its 
Specifications must be iet a.side. · · .· . · 

s. Records of the Department of the Anq show- that acc,used ii 
35 yeara of age, is ma.t-ried end has two dependents other than hia wire. 
He ia a high school graduate and attended-Colorado Sta.te College for two . 

.years. From 1935 to 1937 he was employed as a lbhool tea.oher and trom. 
1937 to 1941 he operated his own ra.noh, raising cattle and 1'ilaat. On 
25 Yaroh 1941, he entered the militaey- serdce aa an e_nliated man and 

·., 
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served as such until his graduation from the Signal Corps Officer 
Candidate Course on 19 February 1943, at which.time he was appointed 
and commissioned a second lieutenant in the Army of the United states. 
He was promoted to the grade of first lieutenant on 8 October 1943 and 
to the grade of captain on l March 1945. He served in the European 
Theater from 8 January 1944 to 19 August 1945 and participated in the 
Normandy and Northern France campaigns. · 

6. Careful consideration,has been given to the letter and the 
brief written by' accused's individual defense counsel which is attached 
to the record of trial. On 10 October 1947,-Honorable William G. Stigler, 
Member. of Congress from Oklahoma, appeared before the· Board of Review 
on behal! ot accused. 

. .-~ 

7. The court was legally constituted and had jurisdiction over 
accused and of the offenses. Except as noted above, no errors injuriously 
affecting the substantial rights o~ accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty of Charge I and 
its Specification as approved by the reviewing authority, legally in
sufficient to support the findings of guilty ot Charge II and its Speciti
cations and legally sufficient to support the sentence and to warrant 
confirmation thereof. Dismissal is authorized upon conviction of an 
officer ot a violation of Article of War 93. · 

Judge AdTOcate 

Judge Advocate 

• Judge Advocate 
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JAGK - ClL 325457 1st Ind 

JAGO, Dept. of the A:rmy, Was~on 2.5, D. c. k.i. 

TO: The Secretary o! the Army. 

1. Pursuant to Executive Order No. 9.556, dated 26 l.fa3" 194.5, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the caee o! Captain Arthur E. licK!Mter 
(01643863), Signal Corps. · ' · . 

2. Upon trial by general court-martial this officer was found guilty 
of the larcen.r of a radie, value about i44, _and o! an electric razor, 
value about $15, the property o! Captain Donald H. Buzzard, in violation 
of Article of War 9.3. (Charge I and its Specification) and of two Specifi
cations alleging a breach or arrest on or about 12 and 17 April 1947 res
pectively, in violation of Article of War 69 (Charge II and Specificationa 
land 2 thereunder). No evidence of previous convictions was introduced.. 
He was sentenced to be dismiHed the service, to forfeit all pay and . 
allowances due or to become due and to be confined at hard labor for "one 
year and six months. n The reviewing authority approved only so much of 
the finding of guilty of the Speci!ication of Charge I as involved a find
ing or guilty- of the larceny ofcne radio, of a value of aboat $2.5, and one 
electric razor, of a value o! about i12.,50, at the time and place and of 
the ownership alleged, approved the sentence and forwarded the record of 
trial for action under Article of War 48. · · 

3. A summary of the evidence ma.y be found in the accompanying opinion 
of the Board of Review. I concur in the opinion ot the Board of Review 
that the record of trial is legally- sufficient to support. the findings o! 
guilty of Charge I and 1 ts Specification as approved by the reviewing , 
authority-, legally- insu!!icient to support. the findings ot guilty of Charge 
II and its Speciticationa and legally su!.ficient to support the sentence 
and to warrant con!irmation thereof. 

Captain Donald H. Buuard had quarters in Temporary Barracks 915 at 
Fort, Francis E. Warren, Wyoming. He kept his radio, a portable table 
model Spartan with a damaged selector dial in the lounge ot this barrack!I. 
He also left hie Schick Colonel electric razor either in his room or in 
the latrine. This razor had part of a price tag sticking to it. .About 
noon on 26 February 1947, upon returning to hie quarters from mees, · 
Captain Buzzard noticed that both his radio and electric razor were missing. 
Accused had been temporarily billeted in one of the buildings of the "Hostess 
House" at Fort Warren while waiting to appear before a board o! o:!ticera 
in connection with his application tor a comnission in the Regular Army. 
In the 11da7 room" o.f this building waa a radio appronmatel.7 the same size 
as the one belonging to Captain Buzzard. !bout 10:00 a.m., on 26 Febru~y 
accused left him quarters at Fort. Warren end took with him a suitcase of 
au:!ficient capacit7, even ,men partially- packed, to contain the radio seen 
1n the 11 da,y room." Later that da7, he proceeded on his return trip to him 
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permanent station, Fitzsimons General Hospital, in the automobile ot a 
brother officer and, arriving in Denver, Colorado, he got ott at a down
toll?l bS.Dk:. The next day, 27 February,. Capt;ain Bllzzard came to Fitzsimons 
General Hospital in search ot his missing property. Accused was called 
before the inspector general of the hos pita],. and a Portable table model 
Sparton radio with a damaged selector dial and a Schick Colonel electric 
razor with a partially ra:noved price tag were found in his possession. 
Captain Buzzard identified these articles as the radio and electric razor 
belonging to him which were missing trom his quarters at Fort Warren. 

Accused claimed that he had bought the radio trom a Mr. Graziano in 
a hotel room in Denver on 26 February-. An Ann:y nurse who had been 
acquainted with accused for about seven months and who was on terminal. 
leave at the time o.t' the trial, testified that she was with accused in 
the hotel roem at the time a person ,mo had been introduced to her as 
Mr. Graziano delivered the radio to accused and that she saw accused pay 
Ur.. Graziano i.30 for the radio, $10 in cash and the balance ot $20 b7 
check. Accused steted that the $20 check had never been returned and 
that he did not know where llr. Graziano "stayed." Accused also claimed 
that the Schick Colonel electric razor was a gitt to him from his brother. 
It 1ras stipalated that accused I s brother would testify that on or about 
1 December 1944, he had sent accused a Schick Colonel electric razor 
similar in color to the one found in accused's Possession on 27 Februar1 
1947. 

The court, hanng had the opportunity- to observe the manner in which 
the Tarious witnesses presented their testimony, resolved the issue of 
guilt or larcen.y of the radio and electric razor against accused and, 
after carefullT weighing the evidence herein, I am or the opinion that 
its findings in. this respect were justified. . : .:. 

On two separate occasions, on or about 12 and 17 April 1947, res
pectively accused was seen off the limits of the Post o! Fitzsimons 
General Hospital. There was introduced in evidence a copy of an order 
from accused's comnanding officer, dated 3 March 1947, placing accused 
under arrest and restricting him to the limits or the Post. There is, 
however, no competent evidence in the record ot trial tending to prove 
that accused had received proper notice of such arrest and restriction 
and, for this reason, I am of the opinion, as is the Board of Review, , 
that the findings of guilty ot Charge II and its Specificationa sb)uld
be disapproved. 

4. Accused is 35 years o! age, is married and has two dependents 
other than his ldte. He is a high school graduate and attended Colors.do 
State College for two YE:ars. From 19.35 to 1937 he was aaplo,-ecl as a 
school teacher and trom 1937 to 1941 he operated his Ol'lll ranch, raising 
cattle and wheat. On 25 llarch 1941, he entered the military service as 
an enlisted man and served as such until his graduation from the Signal 
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Corps Of!icer Candidate Course on 19Februa.r11943, at which time he 
was appointed and co.!lllllissioned a second lieutenant in the Army of the 
United States. He was promoted to the grade of first lieutenant on 
8 October 1943 and to the grade· of captain on l March 1945. He served 
in the European Theater from 8Janu.ar11944 to 19 August 1945 and parti
cipated in the Normandy and Northern France campaigns. 

5. Consideration has been given to the letter written on behalf 
of accused by Major General Harr,- H. Vaughan, Yili.tar.r Aide to the 
President, dated 21 July 1947, and to the letter and the brief written 
b1 accused's individual defense counsel which is attached to the record 
of trial. On 10 October 1947, Honorable William G. Stigler, Member of 
Congress from Oklahoma, appeared before the Board of Review on accused's 
behalf. A letter from Mrs. A. E. MeKinster, accused's ld!e, dated 19 
July 1947 and addressed to the President has also been considered. 

6. I recommend that the sentence be confirmed but, since the 
only offense of which accuaed will stand guilty upon disapproval of 
Charge II and its Speci!ications is that o! ·petty larceny, that the 
period of confinement· be reduced to six months and that, as thus 
modified, the sentence be carried into execution. 

7. Inelosed is a form of action designed to carri·~to execution 
the foregoing reco:mnendation should it meet with your apptoval. 

cu 325,h.57 

2 Inels 
• 

J..ru.~., H • GRE!l2{ 
Major Generalj ·1. Record of trial 
The Judge Advocate General2. Form of action 

( GCL'.O 69, 2 Dec 19h7) • 

_r 
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DEPl..RTMENr OF THE ARMY 
In the Office of The Judge Advocate General 

iil'ashingt0!1 25. D. c. 

JAGK • CM 326480 ?? F-:: rg43, 
UNITED STATES ) PHILIPPINES-RYUKYUS COW.A.ND 

) . 
v. ) Trial by G.C.M., convened a.t Headquarters 

) PHILRYCOM. APO 707, 7 July 1947. Dia• 
Private E1IBSERIO PROMITO ) honorable discharge {suspended), total 
(10317192), CoTIJtlany C, 57th ) forfeitures, and confinement for one 
Infantry Regiment, Philippine ·) (l) year. Stockade. · 
Scouts. ) 

OPINION of the BOARD OF REVIElf 
SILVERS, ACKRO~, and LA.NNIID, Judge Advooa.tea 

------------~-----------------
l. Th6 record of trial in the oase of the a.bOTe-named soldier, having 

been examined in the Office of The Jwge Advocate General and there found to 
be legally insufficient to support the findings of guilty and the sentence, 
has now been examined. by the Board of Revie,r, and the Board submits this, 
1ts opinion, to The Ju:l.ge Advocate General. 

2 • The accused was tried upon the following oha.rge ani speci.fioe.tiona 

CHAH.GEs Violation of the 84th Article of War. 

·Specifioationa In that Private Eneserio Promito, ·•en Compe..ny 
57th Infantry Regiment, Philippim Scouts, A.PO 1009, did at 
Bata.ngas, Batangas, Philippine Islands, on or about 22 Ml.rch 
l!t47, unlawf'ully sell to unknown persons seven (7) wheel 
assemblies, motor vehicle 2 1/2, ton 6x6, of a Talue of a.bout 
:jj,42.33 each, and eaoh consisting of one tire 7.50 x 20, 
one (1) inner tube 7.50 x 20, and two (2) rims, of a total 
value of about $296.31, issued for use in the military servioe 
of the United States. ', 

He pleaded not guilty to the charge a.nd its speoif'ication. He was fo'Ulld 
guilty of the specification, except the words and figure• 0 seven (7) an:i 
of a total value of a.bout $2 96. 3111 substituting therefor the worda and 

.figures "two (2) and of a total value of more than ~so.co", of the excepted 
words am. figures not guilty, of the substituted words a.nd figures, guilty, 
and guilty of the charge. He was sentenced to be dishonorably disoharged 
the service and to forfeit all pa..y a.nd ellowanoes due or to become due, 
and to be confined at hard labor a.t such place as the reviewing authority 
might direot for one year. The reviewing authority approved the aentenoe 

. and ordered it executed, but suspended the execution of that portion thereof 
adjudging dishonorable discharge until the soldier's release from ooni'ine-· 
ment, a.nd designated General Prisoner•' Branoh, PHILRYCOM Stockade, Provost 
Yarshal•s Seotion, .APO 707, or elsewhere as the Secretary of Ws.r might direct, 
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a.a the place of confinement. The result of trial was prom~ga.ted in 
General Court-Martial Orders No. 221, Headquarters Philippine-Ryukyu.a 
Command, dated 21 Auguit 1947. 

'. 
3. The only question which it is necessary to consider in this case 

is whether the evidenoe in the record of trial aliunde the confes~ion of 
accused, either direct or circumstantial, is sufficient to establish the 
probability that the offense charged had actually been oOllllllitted and thus 
to permit the confession to be considered. The accused was oha.rged with 
the unlawf'ul sale of certain wheel assemblies issued for use in the military 
service. The only evidence offered to show the probable oo.mmisaion of the 
offense, aliunde the confession of accused, consisted of testimoey that 
the wheel assemblies were missing from the Ord.ne.noe Depot vehicle pool on 
or about the date of the alleged offense. 

In the recent case of CM 325377, Sipalay, a.nd a.gain in CM 325378, 
Catubig, both companion cases to the one at ba.r, the Board of Review had 
occasion to point out that a showing, aliunde the pre-trial statement of 
accused therein, of the mere 0ircUJ11Bta.noe,tha.t 2-1/2 ton, 6x6, wheel as
semblies were missing from the Camp Bata.ngas·vehicle pool on or about the· 
date of the a.l.le-ged unlawful sale by such accused of wheel assemblies of 
a similar type and kind was not a sufficient corroboration of his extra
judicial confession of guilt of such alleged offense. It was held, in 
ea.oh case, that, in order to support a. conviction of an offense for which 
an accused has been brought to trial and to which he has confessed, there 
must be adduced, by way of corroboration of the confession, substantial 
evidence of the corpus delicti, that is,.it must appear by competent proof 
aliunde the confession that the particular offense in question had probably 
been committed. In the Sipalay case, it was said& 

It , I 

••• Aliunde accused's confession, not an iota of evidence, 
direct or oiroumstantial, appears in the record of trial touch
ing upon e:n:y oiroumstanoe connected with the disappearance of 
the wheel assemblies relating to their eventual disposition. 
Whether they were retained by the taker for his own use, given , 
away in consideration of past favors, destroyed or sold remains 
in the realm of merest conjecture and suspicion. True, having 
in mind oi ·,ilian shortages of a.utoniotive appliances in the 
Philippine Islands, it ma.y be said that there is a possibility 
that the missing wheel assemblies were sold on the 'blaok market.' 
But this is guese work, for there are other and equal possibilitiea 
as to what ~y have been don~ with this property. DisregardiDg 
the oonf'ess1on, the reoord of·trial does not contain evidence 
sufficient to enable the court, reasonably to determine that the 
wheel assemblies were· probably sold .. rather than retained by the 
taker, given away or otherwise dealt With. No proof aliunde ac•, ," 
oused's confession appears hereinwhioh would direct the minds ~~ 
of the triers of fact ~owards a reasonable choice between tlw 
maey and. various possi~le form.a of disposition to which the 
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missing property may have been subjected. It is thus impossible, 
by way of elimination-or other rational process, to raise &rrf 
one of these conflicting possibilities to the level of' a. prob
ability (Troutman v. Mutual Life Ins. Co., 125 F (2d) 769, 773). 

4. For the foregoing, reasons the Board of ReTiew is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. · 

~-~Jwlge AdTOo&te 

_d{pj,u ~A,Jwlge Advocate 

~~~, Jwlge Advocate 
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JA.GK - CM 325480 1st Ind 

JAGO~ Dept. of the .Army, Washington 2_5, D. c. 

TO• The Secretary of the Arnw 

l. Herewith transmitted tor your action under Article of War soi, 
a.a amended by the act of 20 August 1947 (50 Stat. 724J 10 USC 1522) alld 
the aot of 1 August 1942 (56 Stat. 732 ), is the record of tri&l in the 
case of Private Eneserio Promito (10317192), Compe..ey C, 57th Infantry 
Regiment, Philippine 'scouts. 

2. I concur in the opinion of the Board of Review that the reoord 
of trial is legally insufficient to support the findings of guilty and 
the sentence a.nd, for the reasons stated therein, reoommend that the 
findings and the sentence be vacated, that the accused be released from 
the confinement imposed by the sentence in this case, an.i that all right•,· 
privileges and property of which accused has been deprived by virtue of 
said sentence be restored. · 

3. Inolosed is a form of aet1on designed to carry into effect this 
recommendation should such ac approval.on meet it 

THOMAS H. GR.EE:N2 Incls 
1. Form of action }ta.jor General 
2. Re cord of trial The Judge Advocate General 

( GCMO 47 (DA) 9 Feb 1948) 
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IlEPARTl!ENT OF THE ARMY 
In the Office of The Judge Advocate General 

Washington 25, D. o. 

J.A.GH - CM 32~484 

U N I T E _tr.-.,: S T 1 T E S ) 6TH INF.lNT.RY DIVJSION . 
)~-.:?:-..:·'.:· 

v .•. .. · ) Trial b7 G.C.Y., convened i.t. 
.. : ·-· ::: 

.. -:=:·. ) APO 6, 2 .lugust 194.7 ~ Dis
Second Lieutenam;.VIROIL W. ) missal, t~ forfeitures, 
IlA.LLMANN (0-134099l), Senice ) and confinement.for seven 
Company, 20th In.~tey Regi- ) (?) years· . . . 
-t ··.-.. :. ) 

:_· ·:_:_.· 
ll.aiijiJ46 • • .. :. •• 

··:; . ·.. 
. : : .. 

.. .·."·-: 
-·:·.: -------·----------
:.:: · <PINION of tbl!I Ba.RD OF·.-RE·VlEW 

HOrTE~IN, 0 1BRJEN, and LYNCH,.. JU:dge Advocates 

-~ .. : : 

1. The Board' ·of Revie..- bas exim~:~~;:~be reccrd of trial in the 
case of the office:r.· named aboTe and submits this, its. opinion, to Tbs 
Judge Advocate Ge~ral. 

•..:-:.:·, 

, 2. The accwi~d.was tried upon the following Charges and SpecUi-
catiaruu · ·· · 

. . . 
CHlEGE Ia :Violation of the· ~th Article of War. 

Specification la In that Second Lieutenant Virgil W. Dallmann, 
Service Company, 20th Infantry Regiment, APO 6 Unit 2, did, 
at APO 6 Unit 2, durillg the month of February 1947, ·f'elo
niousl.y take, steal, and carry away fifteen (15) drums of 
gasoline or .the Talue of more than $50.00, property of the 
United States, furnished and intended tor the military 
eervice thereof. 

Specificatimi 2 a · Same as Specification l except the month, · 
"March.• ' ' 

Speciticatio~ 3s "suie· ae Specification 1 except the amount., 
"twenty-.tive (25),• and the month, "April.• 
... .. . 

Specification,. 4• Sue u Specification l except the amoUIIt,
•eighteen (18),• and thl month, •May." 

Specification 51 (Finding of not guilty). 
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Specification 61 In that Second Lieutenant Virgil w. Da,ll.Jna.nn., 
Service Company, 2oth Infantry Regiment,, APO 6 Unit 2., did, 
at APO 6 Unit 2, during the month or February 1947, wrong
fully, knowingly, and n thout proper authority, dispoee of 
by sale fifteen (15) drUJDS of' gasoline, or tai value or 
more than $50.00, property ot the United States, furnished 

. and intended tor the military service thereof'. · 

Specification 71 Same as Specification 6 except the month, 
•March.11 

Specification 81 Same as Specification 6 except the amount, 
11twenty-tive {25), 11 and the month, •April.• 
.. . - .. 

S:i;ecification 91 Same as Specification 6 except the amoum, 
•eighteen (18),• and the month, •M.e;y.• 
. .. .. ... 

CHARGE Ila Violation or the 96th J;rticle or War. 

Specificationa In that Second Lieutenant Virgil W. Dallmann, 
Service Company, 20t.h Infantry Regiment, APO 6 Unit 2, did, 
at APO Unit 2, between l February 1947 and 30 June 1947, 
deal in 11blackmarket", in that said Second Lie'IItenant, 
Virgil 11. ~llmann, imported and caused to be imported into 
Korea, APO 6 Unit 2 saccharine and did wrotJgfully dispose 
or said saccharine by sale to Korean Nationals, by sale or 

· trade, contrary to standing orders and directiws, to the 
discredit of the military service. 

CHA.ROE III1 Violation or the 95th l.rticle of War. 

Specification la Same as Specification l, Charge I. 

Specii'icat_ion 21 Same as Specification 2, Charge I. 

Specification 31 Same as Specification 3, Charge I. 

Specification 41 Saw, as Specification 4, Charge I. 

Specification 51 Sam as Specification 6, Charge I. 

· Spec:li'ication 61 Same a_s Specification 7, Charge I. 

Specification 71 Sane as Spec:li'ication 8, Charge I. 

Specification 81 Same as Specifica~ion 9, Charge I. 

Specification 91 Same as Specification ot Charge II. 

Specification l01 (Finding or not guilty). 

·2 
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He pleaded not guilty to all Specifications and Charges. He was found 
not f:Uilty of Specification 5, Charge I, and Specification 10, Charge 
III, and guilty of all other Specificaticns and the Charges. He was 
sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to beco:,,ie due, to pay to the United States a fine of one 
thousand dollars, to be confined at hard labor for ten years, and to 
be further confired at hard labor until the fine be paid, but not in 
excess of one year in addition to the ten years. The reviewing author
ity approved only so much of the sentence as provides for dismissal, 
forfeiture of all pay and allowances due or to become due, and confine
ment at hard labor far seven years, and forwarded the record of trial 
for action under Article of War 48. 

3. The evidence introduced by the prosecution pertinent to the 
findings of guilty is substantially as follows: 

Accused is in the military service and was a member of the Head
quarters 20th Infantry (R 8). · From January 1947 through ?.~y 1947 
accused was in charge of the Kwangju station railhead (R 11-12, 27-
28). During this period .Son Tong Chu, otherwise known as "Suntan" 
(R 16), was employed by accused as interpreter (R 11-12) • "Suntan" 
testified that during February 1947 accused inquired of him as to · 
where accused could sell soma gasoline. 11Suntan" asked accused to 
wait a few days, at tte end of which be informed him that he had found 
a buyer. Accused directed "Suntan" to have Korean trucks come to the 
railhead for the gasoline. Fifteen drums of gasoline were sold for 
which "Suntan" received nine thousand ~n per drUlll, the receipts there
for being turned over to accused {R 12). other sales of 15 drums each 
were consummated in February and March with accused receiving a part of 
the proceeds. During April a total of 25 drums of gasoline were sold 
(R 13) and in May, 18 drums (R 14). Deliveries in the April and May 
transactions were made to the purchasers by 110.I. 11 truck. "Suntan" 
did not receive payment for the May tra~actions as the Korean police 
a.ITested him and confiscated the gasoline (R 13-14). Accused received 
nine thousand yen per drum for the April sale (R 13). The April 
deliveries were made from the Kwangju station railhead (R 13) and the 
May deliveries from the "POL dun1p11 (R 14). 

Son Hee Jong testified that he sold 6 drums of gasoline for "Sun
tan" in February, 15 drums in March, and 8 drums in April (R 22). The 
February sale was picked up at the railhead and the other two were 
delivered by "G.I." truck (R 22-23). Two "G.I. 's 11 accompanied the 
"G.I." truck, one being dressed in 11G.I. 11 working clothes, and the 
otter being dressed in "two clothes." 

Private First Class Arthur Ozbun testified that during April and 
l!ay, at accused's direction he delivered 4 truck loads of gasoline to 
a Korean warehouse. Each load co~isted of 18 drums or gasoline (R 77). 
On each delivery he was accompanied by 11Suntan" and accused (R 28) • 
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Both "Suntan" and O.ibun identified a drum in the courtroom as similar 
in si~e to the drums which each, respectively, had sold and delivered (R 
14, 28). The drum was identified by· Captain Lisandra Gonzales as a 55-
gallon drum (R 30). Captain Goniales testified that during February the 
price of gasoline was M.14 per 55-gallon drum, and in March, April, and 
May, ~6.14 per 55-gallon clrum (R 30). 

In addition to having "Suntan" sell gasoline accused also gave "Sun
tan" six bottles of saccharine to sell. "Suntan" was unable to find 
purcrasers for the saccharine so accused told him to "forget about thatn 
(R 14). 

A pre-trjal staterrent of accused was ac.mitted in evidence over ob
jection by the defense. In his statement accused admitted that during 
February while he was in charge of the railhead, Canip Kwangju, Korea, 
he had his interpreter, "Suntan", make arrangements for the sale of 
gasoline, Pursuant to the arrangements made by "Suntan-" accused in 
1'ebruary authorized the delivery of 15 drums of gasoline· to Koreans. 
The sum of ?O, 000 yen was realized on this sale. In :March accused 
again authorized Koreamto pick up 15 drums of gasoline, in this in
stance accused was informad by· 11Sunta.n11 that 120,000 yen had been· 
realized. In April accused, acc·onipa.nied by Private First Class Ozbun 
and 11Sun;tan", delivered two loads of gasoline totalling 25 drums of 
gasoline to a Korean warehouse. "Suntan" :i,nformed accused that he had 
been robbed of the proceeds of this sale. In May accused again delivered 
18 drums of gasoline to -the same Korean warehouse~ Payment was never 
received for this last wale. 

With reference to the sale of saccharine accused stateda 

"I brought six bottles of saccharirie tablets (100 . 
tablets to the bottle) with me when I arrived in 
Korea. I, later, wrote my wife to send me some 
bottles of Saccharine. She mailed me five bottles. 
In the latter pa.rt, of December or the first part 
of January, I gave SON Tong Ohu six and in or · 
about March, 1947, I gave him the other five bot
tles of saccharine. SON sold all eleven bottles 
for ¥6,000.00 (Korean) each, so he told me, and 
kept the yen at his home on both occassions. The 
total he assertedly told me he received ·:ror the 

. eleven bottles of saccharine was ¥66 000.00 
(Korean) • 11 (Pros Ex 2, p 2). ' · 

With reference to the circumstances under which accused ma.de his 
pre-trial staterent, Second Lieutenant Richard H. Duea testified that 
on 24 June 1947 he, accompanied by CID Agent Weled Captain Pope, and 
Colonel Alexan~er, went to the Camp Sykes Stockade'te interview accused. 
D:iea was the_ last of the party to enter the tent where accused was inter
newed and at the time he entered the tent Agent Weled was warning accused 
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of his rights. After the warning was given Agent Waled proceeded to 
question accused. Subsequently accused was given his statement to read 
and after reading it said it was correct. Lieutenant Duea then asked 
accused if he understood his rights under the 24th Article of War and 
upon receiving an affirlrative answer placed accused under oath. The 
latter tl:en signed the statement and initialed all the pages (R 30-31). 

Captain Harris Pope who was also present at the interview testified 
as follOVfs with respect to tm interviews 

"Q. Now., Captain, rlll you explain to the court just what 
the procedure was in that guard tent just prior to 
ta.king this statement? 

"A. Well, Mr. Weled and Mr. Bullock., and Colonel .Alexander 
cam! into the tent. Mr. 'Haled was talking to Lt. Dal
lmann and said he would like for him to make a statement. 
11fe cam, to get a statenent from you. 1 and Mr. Bullock 
spoke up at that ti.JOO ani said, 'Dallmann, don't try to 
kid us this time. You knOl'I' we can radio the states and 
get the truth.' 

11 Q. Will you reP3at that? 
"A. 'Dallmann., don't try to kid us., because you know we can 

radio the states and get the truth. 1 

"Q. Now, prior to that ti.JOO·., had you had any occasion to talk 
to Lt. Dallmann? 

"A~ I had. 

"Q. Did Lt. Dallmann make any statement to you regarding 
conditions in the states, to which Agent Bullock referred? 

11A. Lt. Dallmann asked me if there was any possibility of 
keeping them from wiring his home, and I asked him, 'Why?' 
and 1e said that his mother had heart trouble., and he did 
not want to upset her, he wanted to be the one to tell her 
·about it. 

"Q. In your opinion, knmri.ng this, would you interpret Agent 
Bullock's remark as a threat? 

"A. I 110uld, sir.n (R 33-34). 

On cross~1C8.lllination Captain Pope testified that, the Regimental Com
mander had appo:L.,ted him as accused I s defense counsel with directions to 
keep accused out of' further trouble. The Regimental Commander also gave 
orders that no one was to take a statement from accused unless he (Capt 
Pope) was present. Captain Pope admitted that he did not advise accused 
in the course of the investigation (R 34) • 
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On examination by the court Captain Pope stated that he was free 
to advise accused during the ·interrogation, that he did not kno,r to what 
the CID A.gent was referring when be said, 11 We could wire to the states 
for it" and that there were no other acts. performed by the CID which he 
considered as threatening to accused (R .34-.35). 

' 4. Evidence for the defense a 

. Accused elected to remain silent. 

Second Lieutenant Harold Otiker and Captain Harris Pope testified 
that. 11Suntan's" reputation in the community tor trut.h and veracity was 
bad (R 41-42). 

One other witness testified to an o.f'.fense of which accused was 
acquitted and this testimon,y need not be _set forth in this opinion. 

$. Accused was found guilty of four acts of larceny of stated amounts 
of g0\terDI1Snt gasoline and of four sales of the same gasoline under both 
the 94th and 95th Articles of 7ar (Specs l, 2, 3, 4,' 6, ?, B, and 9, Chg 
I; Specs l, 2, 3, 4, 5, 6, ?, and 8, Chg III). The evidence shows that 
during the period exteooing .from January through May 1947 accused was in . 
charge of the railhead at Kwangju., Korea. During February 1947 accused 
arranged through his interpreter, a Korean known as "Suntan", to sell 
gasoline. Thereafter gasoline was sold to Korean purchasers, who had 
been located by "Suntan, tt :in the following amounts during the months 
stated: 15 55-gallon drums, FebruaryJ 15 55-gallon drums, March; 25 
55-gallon·drums, April; and 18 55-gallon drums, May. That the gasoline 
ta.ken and sold by accused was property of the United States is clearly 
shown from the circumstance that it was ootained trom um:, installations, 
one of which was in accused 1_s charge. · 

The 1011'8st value or gasoline during the period covered by the 
specifications was $5.14 per drum; .the value of the gasoline involved 

.in each specitication was, therefore, in excess ot $50.00. 
I 

' ' 

It. may not properly be contended that, as to the gasoline taken 
!rom the railhead of which accused was in charge, accused should haw 
been charged with embezzlemnt rather- than larceny. Where an officer 
in charge of a motor pool to which gasoline had been issued was eon
Victed of tba larceny of the gasoline, the Board ot Review bas stated, 

"But.~ccused did not have possession ot such property 
in contemplation ot the la.w, he had only a custodx 
limited to the care am lawful operation of the pool. 
His .custody or control of the property in the pool was 
subJect to the order alld co~rol of his superior of
ficer. It follows tl1at ·the taking and selling by ac
cused and his CO\'!-feder~tes constituted larcen,y thereo!1 

(CM 318296, May;er-.: and ~aut.horities cited therein) • .. ··.: ;. ·. 
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The findings of guilty or larceny of government property and of the 
wrongful sale of the same in violation of the 94th and 95th Articles of 
War was warranted, by the evide:rx:e .or record. 

Where there is larceny or governnent property and a sale of the 
same_by one person there is no prohibition aga:i.nst charging both offenses 
against the offender (sub-paragraph 4., par 149g, MCM 1928). 

The acts or accused in stealing and selling property of the United 
States constituted violations of the 94th Article of Yfar, and conduct 
unbecoming an officer and a gentleman, in violation of the 95th Article 
or War. Charging the same offenses urxier both Articles does not con
stitute a duplication or charges (CM 248494, Kwarchak, 31 BR 297, 300J. 
CM 275518, Linville, 48 BR 55, 61). 

Accused was also found guilty of the importation and sale of sac- . 
charine contrary to standing orders and directives in violation of Articles 
of War 95 and 96 (Spec of Charge IIJ Spec 9, Charge III). It is apparent 
that the directive alleged to hal.,,rbeen violated was Circular 39, General 
Headquarters, United States Armed Forces, Pacific, 23 April 1946. This 
circular forbids the sale for financial profit of goods transported by 
government traru,partation. There is no evidence, outside of accused's 
pre-trial statement, which established the probability that the saccharine 
With which accused was dealing was transported by government transportation. 
That portion of accused 1s pre-trial statement pertaining to his transactions 
With respect to saccharine was, therefore., without the corroboration pre
scribed by law. In our opinion the record of trial is legally insut'tieierrt. 
to support the findings of guilty of Charge II and its Specification, am 
Specification 9, Charge III. 

6. The defense objected to the admission in evidence of the accused's 
pre-trial statement on the ground that it was obtained by threat. The 
threat was a vague assertion by the cm Agent interrogating accused not 

· to try to "kid us., because you kno,r we can radio the states atJi get the 
truth." Whether the purported threat was such as to compel accused to 
make the pre-trial statement was properly a question !or the court to 
decide (CM 252086., Kissell, 33 BR 331, 343). 

7. Reccrds of the Anrr:, show that accused is twe~ty-one years of 
age and married. He is a graduate of high school and in civilian, life 
was employed as the manager of a gr_ocery store. He had enlisted service 
from 25 A~ust 1945 to 29 May 1946 when he was commissioned second lieu
tenant in the Army of the United States. His efficiency ratings are as 
!ollowsa Far the period from l July 1946 to 31 December 1946, he was 
rated as excellent, and for the peri.od from l January 1947 to .30 June 
1947, superior. · . 

Attached to the record o! trial are letters to the reviewing author
ity from accused's regi.m!ntal executive officer, regimental S-4 officer, 
and battalion comnander, all urging clemency on behalf of accused. Two 
or the letters cited accused's bravery in causing ammunition cars to be 
removed from a fire in a petroleum dump. 
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8. The court was legalfy constituted and had jurisdiction of the 
P3rson and the offenses, No errors injuriously affecting the substantial 
riehts of accused were committed other than as discussed above. The 
Board or Review is of the opinion that the record of trial is legalfy 
insufficient to support the findings of guilty of Charge II and its 
Specification and Specification 9 of Charge III; legally sufficient to 
support the findings _of guilty of all other Charges and Specifications 
and the senten::e and to warrant confirnation of the sentence. A sen
tence to dismissal is mandatory upon conviction of a violation of 
Art,icle of War 95, and a sentence to dismissal, total forfeitures, and 
confinerent for seven years is authorized upon a conviction of Article 
of Viar 96, , 

, Judge Advocate 

, Judge Advocate 

, Judge Advocate 

• 
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JAGH - C:M 325484 1st Ind 

JAGO, Dept. of the Army, Was~gton 25, D. ·c. 

TO: The Secretary of the Army 

1. P1.l!'sua.nt to Executive Order No. 9556, dated 26 1:3.y 1945, there 
are transmitted the record or trial and the opinion of the Board of 
Review in the case of Second Lieutenant Virgil w. Dallmann (0-1340991), 
Service Company, 20th Infantry Regiment. 

2. ·Upon trial by general court-mu-tial this officer was found· 
guilty of four acts of larceny of st.ated amounts of government gasoline 
and of four sales of the same, in violation of Articles of War 94 and 95 
(Chg I, Specs 1, 2, 3, 4, 6, 7, 8~ 9; Chg III, Specs 1, 2, 3, 4, 5, 6, 7, 
8), and of selling saccharine· contrary to standing orders in violation of 
Articles of War 95 and 96 (Chg II, Spec; Chg III, Spec 9). He was sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, to be confined at hard labor for ten years, to pay to 
the United States a fine of tlOOO, and to be further confined at hard la
bor until p3.yment of the fine but not more than one year in addition to 
the ten years. The reviewing auth~ity .«1.pproved only so much of the sen
tence as provides for dismissal, total forfeitures, and confinement at 
hard labor for seven years, and forwarded the record of trial far action 
under Article of War 48. 

,
J. A summary of the evidence may be found in the accompanying opin

ion of the Board of Review. The Board of Review is of the o~inion that 
the record of trial is legally insufficient to support the findings ·of 
guilty of C:barge II and it,s Specification and Specification 9, Charge 
III (Sale of saccharine), legally sufficient to support the findings of 
guilty of all other Charges and Specifications and the sentence and to 
warrant confjrmation of the sentence. I concur in that opinion. 

Accused was in charge of a railhead in Kwangju, Korea, and dur:1ng 
the period January through May 1947 sold slightly in excess of 4000 gal
lons of government gasoline of a value in excess of $400 to Korean 
purchasers. Most of the gasoline sold was from the store of gasoline 
at the railhead and some was obtained from another Army dump. The sales 
were negotiated through a Korean civilian employed at the railhead as an 
interpreter. 

As to accused selling saccharine contrary to standine orders, the 
applicable order in effect in Korea at the time forbade the sale for 
profit of items transported by government transportaticn. 1Vhile the of
fense charged is admitted in accused I s pre-trial statement there is no 
other evidence in the record which shows that any sales were in fact 
consummated ar which shows that the saccharine was in fact brought to 
Korea by means of government transportation. Because of the lack cf 
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corroboration fer accused I s stateirent in relation to the sales of imported 
saccharine, the Beard of Review· is of the opinion that the findL'lgS o: 
guilty of the offenses based upon the alleged sales are not legally sup-
ported by the evidence. , , 

4. Accused is twenty-cne ;y-ears of age and married. He is a graduate 
of high school and in civilian life was employed as the manager of a 
grocery store. He had enlisted service from 25 August 1945 to 29 'May 
1946 when he was commissioned second lieu.tenant in the A.rrey of the United 
States. His two efficiency ratines of record arc respectively "Excellent" 
and "Superior." 

Attached to tts record of trial are letters to the reviewing author
ity from accused's regimental executive officer, regimental S--4 officer, 
and battalion commander, all urging clemency on behalf of accused. Two 
of the letters cited accused's bravery in causing ammunition cars to be 
removed from a fire in a petroleum dump. 

5. I recollU!'er.d that the findings of guilty of Charge II and its 
Specification., and of Specification 9, Charge III., be disapproved, that 
the sentence be confirmed but in view of all the circUlllStances that con
finement in excess of five years be remitted and that as thus modified 
the sentence be carried into execution. I also recommend that a United 
States disciplinary barracks be designated as the place of confinement. 

. 6. Inclosed is a form of action designed to carry the above recom
mendation into effect., should such recomnendation meet with your approval. 

2 Incls THOMAS H. GREEN 
1 - Record of trial Major General 

· 2 - Farm of action The Judge Advocate General 

-----------------------------T-QQ)QQQQ 
( G:MO 83 (DA), 10 Dec 1947) 
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. DEP.;i1T;,:2{f Ol THE A..'11.IY 
(263)rn ins OFFICE oF THE JUDGE ADVOCATE GENERAL 

'.J.t.Si-ITNGTON 25, D. C. 

JAGK - C1\t 325492 23 OC1 '\941 

U I{ I T E D S T A T E S ) k.~ICAN GRAVES R2GISTRATION C01:w'J-JD 
) 

v. ( , Trial by G.C.M.·, convened a't 
Paris, France, 15 August 1947. 

Technician Fifth Grade ) To be hanged by the neck until
CHARLES L. hlOSELY ) dead. 
(RA 35Sl7411), Headquarters ) 
and Headquarters Detachment, ) 
538th Quartermaster Battalion, )
EA, APO 58. ) -

OPINION of the BO..\..,-im OF REVIE?l . 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

. , 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and the Board presents this, its 

·opinion, to the Judge Advocate General. ' 

2. The accused.was trie~ upon the following Charges and ~pecificationsi 

CHARGE: Violation of the 94th Article of "'.'Iar. 

Specification: In that Technician Fifth Grade Charles L. Mosely, 
Headquarters and Headquarters Detachment 538th C:uartermaster 
Battalion, did, at or near American Graves Registration Com
mand Saint Germain Depot, ·on or about 1- June 1947, feloniously 
take, steal and drive away one ambulance·, of the value of · 
more than $50.00, property of the United States, furnished 

· and intended for the military service thereof. ·· 
. ·. . ~ 

I 

ADDITIONAL CHARGE~ Violation o! the 92nd ~icle of V?ar. 
/ . . . . 

· Specification: In that Technician Fifth Grade Charles L. Mosely, . 
Headquarters and Headquarters Detachment, 538thQuart~rmaster-

. Battalion, did, at Fresnes s/Harne, near ~laye Souilly, France, 
on or about 8 June, 1947, with malice aforethought, wilfully, 
deliberately, feloniously, unlawfully, and with premeditation 
kill one Renee Delort, a human being, by stdking her with an 
unknown thing. · · 

A~eused pleaded guilty to the Charge and its Specification. He pleaded 
not guilty to the Additional Charge but guilty of a violation of the 93rd 
Article of Wa.r thereunder and gili.lty to the Specification of the Additional 
Charge except the words "?.'ith malice aforethought, deliberately, ,·.'ith 
prei,,editation11 substituting therefor "between the word I feloneously' and 
the word I unlawfully' the word I and111,. · He was found guilty of all - . 



Charges and Specifications. Evidence of one previous conviction, by 
summary court-martial, was submitted. All the members present at the 
time the vote- was taken concurring, ac·cused was sentenced to be hanged 
by the neck until dead • 

.3. Evidence. 

_Written stipulations entered into by the parties, duly_ signed and 
concurred in by th~ accused, were received in evidence and are sum.narized 
as follows. 

On 2 June 1947 a U. s. Army ambulance with bumper mark.¥lgs USFGR 
DP 225· was discovered to be missing, without authorization, .t:,ro!Jl the 
St. Germain's Depot Motor Pool, American _Graves Registration Command, 
Paris, France (Pros Ex A). At about 06JO_hours on l June 1947, the accused, 
one !.~dame Renee DeLort. and 11 a small woman" parked an "0D'1 colored 
ambule.nce at a French civilian garage located at 122 Avenue Gambetta,· 
Paris, France, but· returned shortly thereafter and drove the ambulance 
away. (Pro.s Ex B). At about 0800.hours on l June 1947 the accused and a 

. "tall woman about 40 years of age" together with one l.l:a.dame Froment left 
110D11an colored ambulance at a civilian gar9-ge located at · 8 bis rue · 

Leontine, Paris, ·Franc~. The wife of a civilian employee of the garage 
notified the Ft-ench customs authorities of the presence of the ambulance 
at the garage. On 3 June '1947 tithe tall womanrt offered to sell the 
ambulance to a French civilian for 150,000 francs. _On 4 June 1947 
French customs police went to the garage and took possession of the 
ambulance. Subsequently on the same day .the-,accused and "the_ small 
woman" appeared at _the garae;e and Jnade inquiry as to the.whereabouts · ··-

. of the ,ambulance (Pros Ex -C). On the same date, _4 June, a French w~ 
who identified herself as Renee Louise DeLort offered to- sell to Pierre 
-Rio,·Chief Brigadier of the-Frenc~ customs, who was dressed as a civilian;· 
· a Dodge U. s. ambulance for 150,000 francs •. The ambulance was alleged: 
to have been broug_ht from Ger.many by a U. s. soldier who, ,through his .. · 

( girl friend, Yve:tte Froment, had become acquainted with Madame Detort. · 
The ambulance was turned over to the u. s. authorities in Paris and a 
fine of 250,000 francs was assessed against Madame DeLort but shev.as, 

. not taken into custody. (Pros Ex D). l:adarne DeLort, Jeanne Froment and 
the accused lived at_ the same ho-tel in l;'aris. On 7 June 1947 Jeanne- · 
Fro.ment gave Renee DeLort 100,000 francs to produce evidence and assist 
her in eecuring a divorce. , Madame DeLort asserted that she had been· . 

. fined 300,000 francs because of the attempted sale of the ambulance but 
• that she did not intend to pay the fine· "alone·" because the accused and· 
: .Jeanne were also involved.· .· Jeanne Froment and the accused went to the ·- -. 
garage to see J! Madame DeLort was telling the truth. Jeanne Fro.inent .. 
saw 1Jadame De!.ort for the last time at the h9tei"· on 7 · June 1947. ._Shortly 
after .midnight on the same date the accused came to Jeanne's room at the 
hotel, drank a cup of' coffee and left._ He returned to her room .at a):>out '. 
0830 hours.on 8,June 1947 (Pros Ex:'E)~ Antoine Versino was the ~esk clerk, 
at t~e Hotel Royale Versailles, Paris, France. According t·o his stipulated· 
testimony the accused,·Mosely, lived in room 210 or the hotel. Madame· 
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DeLort also lived at the hotel. 1:S.dame Dekrt called Versino on the· 
hotel phone at 2230 hours on 7 June and requested to be awal-::ened at 
05.30 hours the following morning._ At about 0130 hours on 8 June the accused 
appeared at the hotel but left in a jeep shortly thereafter. At OlJJO hours 
:Madame DeLort left the hotel wearing a dark blue dress and dark blue coat 
(Pros Ex F). Emile Lebreton, French"civilian, was employed as a guard 
at AGRC St.,Germain Depot, Paris, France. On the night of 7-8 June 1947 
'the accused was Cor;.>oral of the Guard at the depot. The accused left his 
post at about 0130 hours. He left again at about 0315 hours stating that 
he was going to the Hotel Astoria •. He returned to his post at about 0555 
hours and his clothing was wet and dirty and his_ cap was muddy (Pros Ex G). 
Madame DeLort failed to app~ar at the christening of the baby of a friend 
on. the morning' of 8 June 1947. _Some partially burned papers bearing her 
handwriting were found in the latrine.near her room (Pros Ex H). · 

_On 22 June, George Buhler; Adjutant o.f the Gendarmie Nationale, 
- Brigade of Claye SouillY, proceeded to a place_ known as "Swine's Pit" 
near Claye Souilly, France, where he .found the body of a woman clad 
in blue ¢oat, blue skirt and blue and vihite sweater•. The body was in 

· an advanced· state of decay. A wedding ring was on _the finger of her 
left hand. The· body was removed to the Fresne Cemetery in the condition 
in which it was found and 'a post mortem examination was performed by 
Dr. Andre Bertaux on the following day. Dr. Bertaux found that_ the s~ 
was fractured causing hemorrhage of the brain. He was unable to state 
positively the cause of death due to the advanced eitate of put,rification 
but the skull appeared to have been struck by a. blunt instrument. . The 
.condition of the body indicated that the. woman had been dead a month or 
Probahl.y.less. - The body was clad in-a blue coat and blue and white 

, -jumper. On the coat there was a bro-och and a gold wedding ring was on 
the left ring finger.· Dr. Bertaux delivered the. clothing and jewelry 
to Comnissaire .Balzeau, Surete Nationale, who delivered the jewelry to 
Miss Jeannine DeLort, daughter of Renee DeLort (Pros Ex I, J ,- K). 

' ' - j • 

· , On ·7 Jun~ 1947 °Renee D~rt ~d ph;n~d her ·22-year old- daughter, 
J:a-mne DeLort and arranged .to attend a christening with her the following · 
morning. Jeannme DeLort_tried to contact her mother the following day. 

· She went to-her motherJs room in.the ho~el, found the dresses llwe planned 
to wear- to the .'christening" but could. not locate her mother. On 24 June 
Mr. Balzeau o! the Surete Nationale handed to Jeannine DeLort a·wedding 
ring, a gold brooch and'a button. -Jeannine recognized the first two items 
as being property o.f her mother~, The: ·gold but,ton was from a blue ~oat 
which her mother had borrowed from_her on 7 Jun~ 1947 (Pros Ex L)~, - : 

. \.. ...... . .. ' . . ' ... ·.. . . \ . . .. 

. . On '23 June' 1947 the- FrMC~- police in company:·with ·several civilians 
Visiteg the St~ Germain Depot• ,AGRC ,and· interviewed the ~ccused. . They 
also returned the missing ambtilance.- "

1
After the ,interview the accused WU . 

warned of hi,s rights under .Article o.f \yar 24, by-Captain Berry ~. Anderson . 
and he :thereupon made a written coni'es~ion: to. the of~icer that on. l June .. 
1947 he took• the· ambUlance from -the S:t. Germain Depot and arranged through 

. his girl !riend and Mrs~ ~eLort to sell it. -- He asserted that· "something 
·.,; ., . -

,, 

.- '.3 ""'. 



went v.>ron:'. and we had to bring this ambulance back to St. Cloud where we 
. parked it.in a garage" (R. 21-25, P.ros Ex U). No threats or promises 

VI ere made to the accused except. however he was assured that "since the 
girl was not the Af'I!ly 1 s problem in this case that the Army would not push 
the case against her.11 (R. 23). On 27 June the accused was taken into 
custody by the French police and detained overnight in a police station. 
On the follo~1.ng day, and after he had been duly advised of his rights 
as is provided in Article of. ;.'ar 24, the accused signed and swore to a 
~Titten confession before Captain Anderson and other U. s. Ulitary 
personnel. The defense objected to the admission in evidence of the 
confession and the accused took the stand for the limited purpose of 
testifying as to the manner under w:-1.ch the confession was obtained. He 
stated that he signed and swore·to the statement "because, sir, I was in 
a French police station and because my girl friend, I wanted them to do 
as much for her as I could - as they would do for me, because I loved 
her. 11 He had been told that he would be turned over to the French police 
until the investigation was completed. .He told Lieutenant 1:cl:urray that 
the statement was true before he signed it and, 11I didn I t care because · 
I wanted to get it off my hands" (R. 45-46). On cross exarnination the 
accused stated that Capt,ain Anderson read and explained to him his rights 
under Article of ·,far 24, that no force or threats were used and that he 
made the confession because he wanted to get out of the French Police 
Station and to clear his girl friend. "They promised me they would do as 
much for my girl 'friend as t'ley could" (R •. 50-52). On redirect examina
tion accused stated that he was born and reared on a farm and had finished 
the eighth grade (R. 53). · 

The confession was received in evidence and is as follows:. 

"SPECIAL INVESl'IGATI0N S~CTI0N 
7701 E'JC01iI DEI'ACI-rr,iDJT (PA.TIS) 
AFO 58 US ARMY· 

Date 28 June 1947 

STATEl.::ENT _OF:Tec 5 Charles L. }fosley, RA35817411, 538 t./M Bn., AGRC, AFO //58, 

In the case o:f Death of !'.rs. Rene Dolert, Hotel Royal Versailles, 31 Rue· Leinarois, 
.t'aris, France 

Taken by Joseph J. Godek--Special Investigation S~ction 

In the presence of Joseph s. ':':ichowski...:.Special Investigation Section--

Hrs. SIS-Paris France 1 0 hours 28 June 19 7 
Place Date 

. Charles L. ?fosley it is my duty to inform you of .your rights at this 
time. Under the 24th Article of ;;ar you are not recuired to make any state-

• ment that might degrade or incriminate you. It is your privilege to remain 
silent. However, anything you may say may be used either for or against 
you in the event that this investigation results in a trial. Do you th~~-
a ughly understand your rights? · ·. · 

- _4 ...-
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Yes C.L.I,:. C. L. i,fosely 
(Answer) (Signature) 

STATSi'.EtlT: Ey .r:iame is Charles L. Mosley, Tee 5, RA 358174li, 538 QM 
~n., AGRC, AFO ~58. After having been warned of rny rights.under the 
24th Article of :far, by _the above named investigators, I :nake the follow
ing st2.tement of rny ovm free will. 

· I have known ;;trs. Rene Dolert, Hotel Royal Versailles #31 Rue 
Lemarois, Paris, France for about six ( 6) weeks. On or about the 1st of 
June 1947, I had stolen a 3/4 ton ambulance from Ille of St. Germain and 
had taken it to a garage near St. Cloud. l,'.rs. Jelort vfas supposed to 
have sold the ambulance. I do not knov; just how much she was to get for 
tl:e mnbulance. 

However, it appeared ·that she was not e.ble to sell the ambulJnce 
;J.nd it w-3.s moved to another go.rage. On the Jrd or 4th of June 1947, J.:rs. 
~ene Delort told my girl friend, Jeanne Froment, that unless I stole some 
motor vehicles and turned them over to her, :::he would inform the ~,Iilitary 
folice that I had stolen the ambulance, c.n.ci tlso tell the French Police 
that my girlfriend was involved in the theft of the aubulance. · 

~,Irs. Delort also told my girlfriend that if I did not steal the 
mot.or vehicles, I was to pay her ti'1ree hundred thousmci ?rench francs, to 
keep her from telling the Police about the theft of the ar.ibulance. 

l.:y girlfriend informed me of what }-rs. Delort, had told her 
about iny stec::.ling the motor ve:iicles or giving her the three hundred 
~housand French francs. At that time, I did not make :my reply to my 
.s;irl friend, but decided th&t I was not going to steal any motor vehicles,

1
nor wc::.s I going to pay Li's. Delort, three hundred thousand French francs. 
I decided that I would have to get rid of ::1.rs. Dolert, so that she Hould 
not turn me in to the :.::i.litary Police. I did not set any time or any 
place but lmew it ,\ould have to be soon. On .7-8 June 1947 I was to be on 
duty from 2400 hours to 0800 hours. 1.:y duties were Cpl. of the Gcic,rd, and 
as such, I had a lton 4xl+, to be used by me in posting my guards at the 
Hotel Astoria, the Railhead and at the l'.ain Gate at Ille of St. Germain. 
;,t or about 0100 hours on 8 June 1947, I saw :rrs. Delort at the hotel 
Royal Versailles, ;;f3l Rue Lemarois, Paris, France and told her to meet me 
at Porte St. Cloud around 0400 hours. I did not tell her anything else 
except to meet me at that time. I then returned to Ille of St. Germain 
and checked my guards [,nd also the warehouses. At about 0400 hours. I 
returned to the Hotel Astoria· and picked up a 'soldier named 'Rachoppi 1 

and took him to Ille of St. Germain. 
I then left Ille of St. Germain and drove to ?orte St. Cloud where I raet 
1.:rs. Delort. She got into the ¼ton L+:xl+, and I drove to a small grove of 
trees located east of Claye Souilly, and turned off the main highway z.nd 
drove the hon4x4 around to the rear of the trees. · _I stopped the vehicle 
and : . .:rs. Delort and I got out of the vehicle.l&rs. Delort was standing in 
front of the itonl+x4. After getting out of the vehicle, ·I took_ my pocket
knife and started to remove the bumper markings front and rear.Hrs. Delort 
continued to stand in front of the vei1icle. 
After I had finished removinO' the rear bumper markings, I walked around

0 ' • . 

to the side of the veticle and removed an old type lug wrench and turru.ng 
~~ound !_struck lrs. Delort on the rear of her head. At the time I struck 
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her Mrs. Delort was standing with her back to me. Mrs. Delort fell' to 
the ground and diQ. not make a sound.· I then hit her. again while she' 
lay. on the ground. · ·· · 
I dragged the body of Mrs •. Deloi:t to a small group of trees and left her 
body there. At this time 1:rrs. Delort was dead as far ·as I could s·ee •. 
When Mrs•' Delort had got. out of the vehicle she had left. her · handbag in 
the vehicle. I returned to.the vehicle and backed it out of the place., 
it had been_ parked ,at~ into the main highway, follovd.ng the tracks I had, 

. ·. made on· the way in. :I then drove toward Paris and, after .Passing· Cla.ye 
Souilly, 'I stopped, the-vehicle and using .some newspapers for a base, I· 

..·. burned Mrs. Delort 1 s handbag. I also burned the contents of the bag 
. which consisted of' lip stick; powder, etc•. There was no money in the· 

handbag. The on!y thing I kept at that ti.me was· a small .note book which 
I kept. I had ap idea that Mrs~ Delort had sold the ambulrui.ce':and had 
kept the money. I wanted to see if she had made any-notations in the note..; 

· book about the ~bulance. I kept )his book" with me until _j11s:£ before noon. 
on Sunday when I burned it in one of the toilets in the Hotel Royal 
Versailles, where I. had a room. · . 
I do not remember· just l'lhere I· threw the· wrench awaf. .· At the ,time :t was 

. removing the bumper markings, Mr~. Delort had thought I had stolen the " · 
-¼ton 4x4 and was goiilg to· turn. it over to her. · J • 

It took about· an hour from the time I left- Porte St. Cloud 'until the 
time I returned to St. Germaine. It, was about 0500 hours when I got back' 

- to me of· St. -Germain.I then woke. up some of the soldiers and posted )-
some guards, finishing my duties.· at about, 0900 hours. · I was then of! . 

· duty- arid went to the Hotel Royal Versailles, where. I went to bed. My 
,girlfriend Jeanne Froment did not know or have anything to do with the 

,, death or Mrs~· Delort,·~ I :have read the above statement and it is· true · 
' to the, best or my ~owledge~ :, ' :,..· - .: ... •, ' ' - . - . ·~ - ' 
:////////!IIIll//IllIllIll/////Flld oiStatement//////////////////////Ill ~ 

·• •. . .. • . ·, • . -I 

.. ,,,... .··,,. 

Charles L. Mosley 
·Tee .5 · · RA 35817411 

• . • , .' ;. . I ·. . ·.,. . .. . - .· .. . .. 

· -Sworn ·to., and subscribed to,· before me this 28th day of June 1947, at, 
Paris_. Franc" · , , , . :·' . . · .. :· · . · , / , 

Isl 1'1.I!. ·McMu;rray 1st Lt Inf · 
.. . w; H'. ·ifo Murray_ · · 

. • ., · 1st Lt~. ,. . Infantry
' -. l · .· Summary Court_ Of ficern · .,. . 

.: . ,. 
'' · - ,- - :_ ,· ., . . (R. 56, Pros _Ex N) ·: 

After being. duly advise~' of -t4,s rights as a witness the a~cused ·· 
elected to remain silent. , , \. · 

' '.. '• ..' ·, .· :".\\ '. . - ' - , ' . 

_ . 4·. Al.though the accused pleaded guilty to larceny or the ambuiance 
in violation ~f Article of War194, and to voluntary man.slaughter at the 

-- 6 _. ( ' 
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time and upon the person alleged, in violation of Article of War 93 under 
the Additional Charge and its Specification,.evidence was presented and 
has been briefly summarized, relative to both Charges and Specifications 
in order to shoY, m.ore completely the circumstances culminating in the 
homicide. . · . · ·· . , 

The defense objected to the admission in evidence of accused's con
fession - obviously on the ground that the confession was not voluntary 
on the part of the accused. We need ·look no further into the manner in 
which the confession was given than accused's ov.n testimony in this -
regard. He asserted that he had been detained overnight in. a French 
police station. He feared that he would be held and tried for murder 
by the French authorities. The girl whom he loved was also apparently 

. being held by the French police. He con!essed therefore according to · · 
his own testimony, after being fully· advised of, and with understanding or 
his rights in order to effect his transfer to the custody of American 
authorities an.d to clear his girl friend of complicity in the crime. 
Conceding that the confession was induced by promise of his rem.oval from 
the French authorities and the rendering of assistance to clear his girl 
friend, it appears to be well established in the'.law that such promises 
of collateral benefit do not in themselves render a confession involuntary 
and therefore inadmissible ih evidence. "Promises of collateral benefit 
or boon:not relating to immunity from the consequences of the crime are 
not, ex propio vigore, .sufficient to render-the confession inadmissible 
as involuntary; and where they are not, _under all the circumstances, 
sufficiently strong to overcome the will or the declarant so as to cause 

. an innocent man to corifess .falsely, the confession is admissible. Thus 
a confession signed upon an inducement and in an attempt to free the con-. 
!essore father is admissible. A confession made by.a drug addict induced 
by the hope of receiving drugs is likewise admissible. So the rule is 

· · established that before a.confession. will be rendered inadmissible- the 
inducement held out must o directl · to the benefit of the accused bwa 

. of his personal escape from punishment •." Underscoring supplied, Sec 20, _ 

. P 1041, \'Jharton 1s Criminal Evidence, Vol'2, 11th Ed). · . · 
. ! . 

. . · Likewise, "a confession is not involunt'ary where induce_d by a promise 
that the prisoner may: see his wife who-was.confined in another cell, or 
have his shackles removed, and permit him to associate :,nth other prisoners, 
or be permitted to take exercise, or be released from a rigorous confine-

. ment, or to protect him from others alleged to be implicated in the crime." 
(Sec 268, p 531 Underhill' s Criminal Evtdence, 4th Ed.). The Manual for 
Courts-Martial ;rescribes ·no hard and fast rules for determining whether 
or not a· -confession is voluntary, such determination depending on the 
circumstances in each case and although a confession not voluntarily made 
must be rejected, the evidence herein is cogent and irresistible that the 
coµfession was,.in law

1
voluntary on the part of.the accused and the court 

was fully justified in admitting it into evidence. -
\ 

There· remains for consideration the question of whether,· the evidence· 
sufficiently establishes the murder of Renee DeLort as alleged and found. 
Mal.ice is the element that distinguishes or marks the boundary between 

, _·~he two grades of homicide, murder and manslaughter.' (Collins v. u. s. ,· 
" . 

-7-



(270) 

150 u. s. 62, 14 S ct 9; Stevenson v ~, 162 U. S. 313., 16 S ct 839). 
1!alice aforethought· has been variously defined by the text writers and 

• the courts ·and although the language employed may vary., the meaning is 
predominantly the same. , The Manual for Courts-lfartial sets forth certain 
states of mind preceeding or coexisting with the act or omission by which 
death is caused., asserting that malipe aforethought may mean any one or 
more of such states of mind. (11m.i:., 1928., par 148~). . . · ' 

. I~ CM .323197 Abney the Board of Review adopted the definition co~-
tained in~ v Chance., 174 Mass 245, 252, which stated that., · 

11Reduced to its lowest terms, malice in murder means knowledge 
of such circumstances that according to the common experience there 
is a ·Plain and. strong llklihood that death will follow the contem
plated act, coupled perhaps with an implied negative of any excuse 
or justification." 

. Malice aforetho~ght has also been ·defined as, 11a pred~terminati~n to do' 
the act of killing without legal excuse and it is immaterial as to ·how 
suddenly and recently, before the killing, such determ1nation was· formed." 
(Fields v ~' 152 Ky 80., 153 SW 29; Turner v ~~ 16.7 Ky .365·,/180 St17 
768.). 

.I ... 

The accused's confession ts most reveali~g as to his state of' . .mind 
· or predetermination with reference to the homicide. Mrs. DeLort had 

11 threatened11 to report.accused's.illegal activities; and .also implicate 
his girl friend., unless he paid her. 300,000 francs or stole· some more · ·· . · 

· government vehicles -and turned them over to her. He decided that he would 
d~neithe~ but that 111 would have to get rid of Mrs~ Detort, so that she . 

·,. would not turn me in to the Military Police. · I did not set any time ·or 
place but knew it ~~uld have to be soon." There.is the expressed pre
determination to do the act of killing without.legal excuse and in the 
light of the sqbsequent events, constitut~s murder in· law.. . . 

~ . -• The "threat" of Mrs. DeLort to reporl ac~~sed's illegtl activities .. 
unless·he gave her money or.furnished her.with property to sell may have 

_engendered great resentment or aroused his passion to do away with her, · 
but the killing, appears, to have been deliberately planned and executed , . 
in: cool pre_cision under ,pretense of delivering the ·Vehicle. to the victim. ·· 
In order.to mitigate the·offense to.voluntary .manslaughter.all the-follow-.· 
ing elements must concur: , (a) suddenn·ess;. {b) heat of passion., andf (c) -
adeq.uate provocation•. ffeat and passion without j;uch provocation, or 
provocation, however ·great, that.fails to arouse _spontaneously the other 
element, will not be su!.ficient to. reduce the homicide to voluntary 
manslaughter. (Par 149(a),; p.,165 MCM, 1928; Sec,19,·p 167, Vol. 2~ Am· 
.Jurisprudence;. McHargue v Comm. 231 Ky,82, 21 SW 2nd 115). · · . · . :, .·. · 

• I • ' • ~ • .I . • 

. Accused's-~onf~ssi~n r~ad·~ the light mo~t !a~or~ble to him-go~s-· 
no further tha.n to show a motiye for .the killing and negatives .the· . ' · 
pre~ence of tho~e .conditions named_ above and necessary in order to · 

.mitigate the homicide-t~·voluntary manslaughter. \ . 

.:. 8.:. 
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5. · The charge sheet shows that the accused is 21 years of age :and 
has· no deductions or allotments to dependents. He was inducted in ,t.he 
AUS on 7 September 1944 and enlisted in th~ Regular Army at Camp Chaffee, 
Arkansas, on 4 October 1945. 

6. The court was legallv, con~tituted and had jurisdiction of the 
accused· and the offenses charged•. '.No errors injuriously affecting the 
substantial rights of the accused were comnrl;tted at the trial. In th~ 
opinion'of the Board of Review the record.of· trial is legally sufficient 
to support the findings of guilty'and the sentence and to warrant con~ 
firmation of the sentence. A sentence of death,or imprisonment for life 

. is mandatory upon conviction of a ·violatio~ of Article of War 92. 

,· .~~ ,;J;l;d.Judge Advo~~te 

.·.~'Y'~dge'Advocate 

·1m__LeAve ... ~ ; · .. · 
, 'Judge ·Advocate 

http:record.of


JAGK - CM 325492 1st Ind 

JAGO~ Dept. of the Army, Washington 25., D. c. 
' 

TO: The Secretary of the Army 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion Qf the Board of Review in the case of 
Technician Fitth Grade Charles L • .Mosely (RA 35817411)., Headquarters 
and Headquarters Detachment, 538th Quartermaster Battalion. 

2. I concur in the opinion of the Board of Review that the record 
of. trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation thereof. I reco1:imend that the . 
sentence be confirmed but in view of all the circumstances including 
the attempted blackmail of accused by the victim, I recommend that it 
be commuted to dishonorable discharge, total forfeiture and confinement 
at hard laoor for the natural ·life of accused•. I further recommend 
that a United States Penitentiary be designated as the place of confin&- "-
ment. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record of trial to the President for his action and a form of Execu
tive Action designed to carry into effect the recommendation hereinbefore 
made should it meet with your approval. 

3 Incls · THOM.43 H. GREEN 
1. Record o! trial Major General 
2. Drft ltr sig So! A The Judge Advocate General 
3. Form of Execution 

( GCMO: 57, 21 Nov 1947)• 

- 10 -
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DEPARTMEN? OF THE ARMY c21a> 
In the Office of The Judge Advooate General 

Washington 25, D. C. 

JAGK - CM 325494 

3 FEB d48 
UNI1'ED STATES ) PHILIPFINF.S-RYUKYUS COMMAND 

v. 

Corporal Esteban A. Ortiz 
(10312837). 67th Ini'a.ntr;r 
Regiment, •c• Compa.JJiY, 

~ 
) 
) 
) 
) 

Trial by G.C.M., convened at Headquarters 
. PHILRYC<l:M_. APO 707, 10 July 1947. Dia
honorable discharge (suspended), total 
forfeitures, and. confinement for two (2) 
yea.rs.· Stooks.de • 

Philippine.Soouts .) 

OPINION of the BOARD OF REVIEW 
SILVERS., ACKROYD am LANNING, Judge .Advocates 

. 1. The record of trial in the case of the above-l1alll8d soldier, having 
been examined in the Office of The Judge Advocate General and there· found 
to be legally insufficient to aupport the findings of guilty and the sen
tence,. has now been examined by the Board of Revin- and the Board submita 

· this, its opinion, to The Judge Advocate General. 

2. The a.ooused was tried upon the following charges aJ:ld specifica.tionaa 

CHARGE Ia Violation of the 84th Article of War. {Finding of 
• • not guilty.) · 

Specifioation& {Finding ot not guilty). 

CHARGE Ila Violation of the 83rd Article of War. 

SpeoU.'ioa.tion& b tha.t Corporal Esteban .l. Ortiz, Compa.JJiY 11c•, 
57th Infantry Regiment• Philippine Scout.a., .APO 1009• . did at 
Ba.t9.I1ga.a, Ba.ta.nga.s, Philippine Island.a, during the period of 
on or about 21 Maroh 1947, willfully aui'i'er motor vehiol• 
wheel assemblies, of the value of more than $50.00, military 
property belonging to the United States, to be wrongfully 
disposed of br ule to persons ~cnm. 

The aocuaed pleaded not guilty to all oha.rges and speoifioa.tiona; He wu 
found not guilty of Charge I and-its specifioa.tion 'and guilty of Charge II 
and its apecitioation. He wa.s sentenoed to be diahcnora.bly disoha.rged tha 
•service, to forfeit all pay and allowanoes due or to become due am to.be 
confined a.t hard labor a.t such place a.s the reviewing authority might direct 
for two years. The reviewing a.uthority a.pproTed the sentence and ordered 
it executed, but su.apenled the exeoution of that portion thereof a.djudgi:og 
dishonorable discharge until the soldier's relea.se f'roia contin.ment, am.· 
desigria.ted General Prisoners•· Branch, PHILRYCOM Stoolcade, ProTOst Ma.rsha.l•a 
Section, AFO 701, or elanhere aa the Secretary of War might direct, a.a 

http:relea.se
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the plao• of confinement. The result of trial was promultated in General· 
Court-brs..rtial Orders No. 227, Headquarters Philippines-Ryukyus Command, 
APO 707, 26 Augiist 1947. 

3. Proof adduqed by the _prosecution established that on aHout the 
date alleged property similar to that described in the specification was 
missing from the "A" Motor Pool at Ca.mp Batangas, P.I. The accused vras 
a member of the guard detailed to safeguard suoh property. In a pre• 
trial co:clession, which the court-martial con=luded was of a voluntary 
nature, the accused admitted that on or about the date alleged he sold 
government property similar to that described in the specification. It 
will be noted that the accused was found guilty of willfully suffering 
the property described in the apecifications to be wrongfully disposed of 
by sale to unknown persons. Irrespective of whether a wrongful sale or 
a willful suffering of a wrongful sale is alleged, it is obvious that a 

· wrongful sale is involved in the corpus delicti of either offense. There
fore, in order to sustain a conviction in either case, even though accused 
has confessed to the offense charged, it must appear, from evidence aliunde 
accused's confession, that the property in question had probably been un
lawfully soid. 

We fi.nd no competent evidence in the record, aliunde accused' c con
fession, tending to establish the probability that the alleged wrongful 
sale had in fact occurred, thus permitting the confession to be considered. 
For a more detailed disou.ssion of the points of law involved see CM 325377, 
Sipalay; CM 325378., Catubig: CM 325056, Baluoa.nag. 

4. For the foregoing reasons, the Board of Review is of the opinion 
that the record of trial is legaHy insufficient to support the findin6s of 

.guilty and the sentence. 

2 
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JAGK - CM 325494 1st Ind 

JAGO, Dept. of· the Arrrrb Washington 25, D. C. ff8. 9 1948 
TOa The Secretary of the Arm:y_ 

1. Herewith transmitted for your action under Article of War 5(}}, 
as a.mended by the act of 20 .\ugust 1937 (50 Stat. 724; 10 USC 1522) and 
the act of 1 August 1942 (56 Stat. 732), is the record of trial in!the 
case of Corporal Esteban A. Ortiz (10312837); 57th Infantry Regiment, 
nett Company, Philippine Scouts. · 

2. I .concur in the opinion of the Board of Review that the record 
of trial is legally insuffioient to support the findings of guilty and 
the -sentence and,· for the reasons stated therein, recommend that the 

· findings and the sentence be vacated, that the accused be released from· 
the confinement imposed by the sentence in this case; and that all rights, 
privileges and property of which ~ccused has been deprived by virtue of 

·said sentence be restored. 

3. Inolosed is a form."of action designed to.carry into effect this 
recommendation should suoh·actic your approval. 

2 Incls 
l. Record ·or trial Major General 
2. Fo?1ll of action .·· The Judge Advocate General 

----~---------.------------------------
( OCMO 58 (DA), 4 March 1948) 

3 
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(277)DEPARTMENT OF TnE ARMY· 
0.f'i'ice of The Judge Advocate General 

Washington 25., D. c. 

JAC?f-CM 325510 

UNITED STATES ) 
) 

UNITED S'J;ATES CONSTABUIA.RY 

v. 

Priva ta RAYMOND H. 
SCHOENLEBER (12225352)., 
Headquarters & Headquarters 
Company., 7715 European Com
mand Ordnance School. 

·) 
) 
) 
) 
) 
) 
) 

.. _. 

.Tri.al by G.c.M• ., convened at 
°✑�Kas~al, Gennany, 9 and 16 July 
·1947 • ntsb.onora°!)le discharge 
and confinement.for five (5) 
years. Disciplinary Barracks. 

HOtmNG by the BOARD OF REVIEW 
JOHNSON., ALFRED and BRACK, ~udge Advocates 

... 

- ......... 
l. The record of trial in the case of the soldier named above 

has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE Is Violation of the 61st Article of war. 
(Dl.sapproved by Reviewi.ng Authority). 

Specification: (Dl.sapproved by Rev.I.awing Authority). 

CHARGE ll: Violation of the 93rd Article of War. 

Specification: In that Frivate Raymond H. Schoenleber, 
Headquarters and Headquarters Company, 7715 European 
Command Ordnance School, A.PO 171, did, at Eschwege, 
Germany, on or about 7 June 1947, with intent to do 
her bodily harm, commi.t an assault upon Ilse Vaupel, 
by 'Will.fully and feloniously striking the said Ilse 
Vaupel on the body with rocks and a knife. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Charge I and its Speci.f'ication, guilty of the Specification 
ot Charge n "except the words •and ·a knife, 1 n and guilty of Charge n. 
He was sentenced to be dishonorably discharged the service, to f'orfeit 
all pay and allowances due or to becom:i due, and to be confined at hard 
labor f'or five years. The reviewing authority disapproved the finding 
of guilty of Charge I and its Specification, approved the sentence, 

http:Reviewi.ng
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designated the Branch United States Disciplinary Barracks, Greenhaven, 
New York, as the place of confinement, and forwarded the record of trial 
for action pursuant to Article ~f War 5o½ 

3. The record of trial is legally sufficient to support the findings 
of guilty as approved by the reviewing authority. The only question re
quiring discussion here is the legal sufficiency o:f the record of trial 
to support the sentence. In view of the holding of the Board of Re
view, as hereinafter set out, it Jl:ill not be necessary to summarize 

· the evidence contained in the record of trial. 

4. The ·maxi.mum authorized punishment for the o.f.fense of assault 
"-vd.th intent to do bodily harm vii.th a dangerous weapon, instrument, 
or other thing, 11 is dishonorable discharge, total for.feitures, and 
confinement at hard labor for five years (par. 104£., MCM, 1928). The 
mrud.mum authorized punishment ~or the lesser offense of assault "with 
intent to do bodily harm" is dishonorable discharge, total for.fei tures, 
and confinement at hard labor .for one year (par. 104£., MJM, 1928). It 
was alleged and .found that this assault was accomplished by striking the 
victim "on the body i\d. th rocks," but it was not alleged or found that 
the instruments used were dangerous ones. There was evidence that the 
rocks were used iri a manner which did in .fact produce serious bodily in
jury, but the instruments were not per se dangerous ones, and the 
description and use thereof alleged and found did not, in the opinion 
of the Board, ex vi termini impart dangerous character. Punishment 
as for the greater offense of assault with intent to ·do bodily harm 
with a dangerous weapon, instl"l!ment, or other thing, is not, toorefore, 
authorized (CM 320174, Holland (1947); CM 210370, Renf'roe, 9 BR 263). 

5• For the reasons stated, the Board of Ravi aw holds the record 
of trial legally sufficient to support only so much of the sentence as 
invol,;-es dishonorable discharge, forfeiture of all pey and allowances 
due or to becoce due, and confinement at hard labor for one year. 

____(s=r;;...;:c=K-=I::.:N.::__-:s.QU~AR=T~ER:.::.:S;:J.)c__ _,. Judge Advocate. 

-~-,.,~---~..;....• ""'':"~~--..;.....;.'...:P:;._.-".;.:....c~'-'_,, Judge Advocate • 
... --·· 
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JAGN-cM 325510 .1st Ind 
JAGO, Iept. of the A.rirry, Washington 25, D. c. 
TO: . Commanding General, United $tates Constabulary, APO 46, 

c/o Postmaster, New York, N. Y. 

l. In the case of ~vate Ra;ymond H. Schoenleber (12225352), 
Headquarters & Headquarters Company, 7715 European Command Ordnance 
School, I concur in the foregoing holding by the Board of Review 
and recommend that only so much of the sep.tence be approved as in
volves dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for one year. 
Upon taking such action you will have authority to order the execu
tion of the sentence. 

2. When copies of the published order in this case are for
warde_d to this office they should be accompanied by the foregoing 
holding and this indorsemsnt. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file nwnber of the record in brackets 
at the end of the published order,·as follows: 

(CM .325510). 

1 Incl THOMAS H. GREEN... 
Record of trial Major Gener al 

The Judge Advocate General 

• 





DEPARTMENT OF THE ARMY· (281) 
IN THE OFFICE OF THE JUDGE ADVOCATE~ 

. WASHINGTON 25, D. C. · 

J.AGQ - CY .'.325518 , SEP 3o 19~1. 

UNITED STATES U. S. CONSTABULARY ~ 
v. ) Trial by G.C~M., convened at 

Darmstadt, Germany, .'.3 July
Privates ~ 1947. Dishonorable discharge
SALVATORE A. ALBERTO andconf'inement for six (6)

' (RA .'.3.'.3576llO), and -~ months. Disciplinary- Barracks. 
t:EDNARD P. SIELKY 
(RA .'.36518.'.372), both of . 
Headquarters Company,·7717th l 
Quarter.master School Center•. ) . 

. HOLDING by- the OOARD OF REVm'l 
JOHNSON, SCHENmJ and KANE, Judge Advocates 

1. The Board of Review· has exam1n~d the record o! trial in the case 
of the soldiers .named above and submits this, its holding, to_ The Judge
Advocate General. · · ·· · . • 

2. The accused were tried, in a common trial, upon the foll~ng 
Charges and Specifications: - . · . · \. · 

ALBERTO 

CHARGE I: Violation·or the 61st Article of r,ar. 
. I . 

Specification: In that Private Salvatore .A. Alberto, Headquart,rs 
Company, 7717th Quartermaster School Center, did, without ·::.· 
proper leave, absent himself trom the Quartermaster School ·.. 
Center at Darmstadt, GermBJl7, from about 6 :March 1947 to about .. 
9 May- 1947. · 
' . , 

CHARGE II: Violation of the· 96th Artiole ot War. · 
Specifications (Finding of Not Guilty). 

SIEI.n 

CHARGE Ia "Violation of the 61st -Article of War. 

Specifications 'in that Private Leonard ·p. Sielk,y," Headquarters 
Companyi -77l7th Quartermaster School Center, did without 
proper leave~ absent himself from the Quartermaster School 
Center at Darmstadt, GermaDY", ~rom about 6 March _1947 to 
about 9 M.a.7,1947•. 
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CHARGE II: Violation of the 96th Article o! War. 

Specificati~n 1: (Finding of Not Guilty). 

Specification 2: (Finding of Not Guilty). 

Each accused pleaded not guilty to all Charges and Specifications. Each 
accused was found not guilty of Charge II and the Specifications thereof, 
and guilty of Charge I and the Specification thereof. No evidence of 
previous convictions wa.s introduced. Each accused was sentenced to be 
dishonorably discharged. the service, to forfeit all pay and allowances 
due or to become due, ap.d to be confined at 'hard labor for six months. 
The reviewing authority approved the sentence as to each accused, desig
nated the Branch, United States Disciplinary Barracks, Green Haven, New 
York, as the place of confinement and forwarded the record of trial under 
Article of War 50½. 

3. Evidence for the Prosecution. 

The evidence on Spec.:U'ication of Charge I c.onsisted of extract copies 
of the morning reports of accused's organization (Pros. Ex 1, R_. 8}. The 
extracts read as follows: , 

"Alberto, Salvatore A.· 33576ll0 Pvt 
Sielky, Leonard 36518372 Pv-t 

Above 2 EU dy to, Ju;OL 0630 hrs 

/s/ William A. Bonzer 
1st Lt. QlLC" 

"Alberto, Salvatore A. RA 33576110 Pvt 
Siel.ky, Leonard RA 36518372 Pvt .. 
Ai'«)L to conf. 

/s/ William A. Bonzer · · · 
1st Lt. Qlro" 

The certificate on the ~ract copy shonng "dut7 .t~ 001." is dated 6 
March 1947 which is the date upon which the accused are alleged to have 
absented themsel,ves without leave. The certi!icate on the extract cdpy 
showing "AWOL to conf" is dated 10 May ').947 and the.' absence ot ·ea(ih 
accused is alleged to haTe terminated o~ 9 Mq 1947~· , The certitieate 
is properl7 executed b7 1st Lt. William A. Bonzer,'.,QUC; COllD&lldillg. 
Officer o! accused's organization,. and.he verified h1-.signature at the 
trial (R. 8). . · ·, -·,.·:.'.:· 

• ' If " < • ': I • • ~:.. ': • 

4. · Each accused after being advised ·of his right~; .:f~~ed ~ remain 
silent (R. 22). · . · 

'•• 

· · ·.· ;_, 
,.·I•.,'.\• 1 

,-. ·.' _ 
• I 

· 
~ 

... ·, -:··-
: '; _ _..,..- .. · 
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5. The extract copies of the morning reports introduced in evidence 
were defective, in that, although they show each accused from duty to 
absent without leave and from ~bsent without leave to duty,.they fail to 
show the dates upon which the changes of status occurred. On their face, 
they consist only of copies of entries showing' a change in status from 
duty to absent 'Without leave and from absent without leave to confinement 
with certificates dated 6 March 1947 and io May 1947 reciting that the 
extracts are a true and complete copy of the original ent:ies. The 
extracts have no probative value to show the dates of the initial absence 
of the accused nor of their return to a duty status. 

In a similar case (CM 9204, Simmers, ErO 9 June 1945) the Board or 
Review held: · 

1rmrl.le it might be possible in this case to say that the.officer 
who prepared the document simply misinterpreted the forms and that 
the date 3 October 1944 refers to the date when accused initially 
absented himself rather than to the date or certification; so to 
interpret the document would ihvolve recourse to mere conjecture, 
violate.accepted principles of construction and open the door to 
possibilities of grave error. It is concluded that the extract 
copy of the morning report here introduced has no probative value 
as showing the date of accused's initial absence," 

To the.same effect is CM·98J9, ~, 21 ER (ErO) 217. 
, . 
There was no other competent evidence adduced at the trial as to 

the alleged absence without leave of the accused and accordingly there 
was no proof that either accused committed the offense or which he 
was found guilty. 

For the reasons stated above, the Board or Review holds the record 
of trial legally insu!!icient to support the f~.LUJiKS and the sentence • .. 

,· 

- 3 -
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JAGQ - CM 325518 1st Ind \_,1 . 

JAGO, Dept. of the Army, Washington 25,. D. C. 

TO: Commanding General, U. s.· Constabulary, APO 46, c/o Postmaster, 
New York, New Yo1k. · 

1. In the case of Privates Salvatore A. Alberto (RA 33576110), 
and Leonard P. Sielky (RA 36518372), both of Headquarters Compaey, 
7717th Quartennaster School Center, I concur in the foregoing hold-
ing by the Board of Review that the record of trial is lega].J¥ in
sufficient to support the findings of guilty and the sen~nces, and 
recommerrl that the findings of guilty and the sentences be disapproved. 
At the time of taking your action you Will have authority to direct a 
rehearing in each case~. 

2•. When copies of the published. order in this case are forwarded 
to.this office, together with the record o:£ triali they should be ac
companied by the foregoing holding and this indorsement. For conven
ience of reference please place the file number of the record in brackets 
at the end of the published order, a~ follows:· 

(CM 325518). 

......... · 
· 

THOM.ASH. GREEN 
Major General 
The Judge Advocate General 

l Incl . 
Record ·. 6t: Trial 

- 4 -



DEP.ARTl!ENX OF THE ill(?' (285)In the ~fti ot et Th.e Judge Adnea.te Geural 
Wuhi•gtn. 26, D. c. 

15 DEC 1947 
·. 11 I I f E D, · S. f .A. T E S. ) . 6TH I?iF.ilmiY DIVIS IOI' 

Te·.... ... ·. ~ trial by G.C.Jt., eollTened at Puaa.n, 

)·. . Kore•• 29 Uld Zl Jul.7 1947. Diudaaal. 
SeoHli Ueute..t; ·KENNETH. . ) .: .._.•- to:tal torteitures a.nd -.n.tinueat fer 
J. HA.NII (0-134:0196 ). . .·.•. ) ,. : fiye ·. (5) f.'&r•· . , . · · · · .,._&,__.._ .·." . . )'· . ' '.· . ·.. . .· 
~tl,,A.Ui,.,,, , :.-···:.-· . 

.,,_.;. .... , ······ 

----------------------------..:-..· ··.. 
.. OPINIOI' of the BO.A.BD OF EEVILW · .. .. : . 

, S~YERS,; Ko.AF.EE am .A.CKROlD•. Judge .A.dToe&tes 
_ 

---~---------------------~-- . 

1. The reeerd ot trial in the oase of the ottieer aamed abOT9 has·. .. ;::· ..:. 
,'. :.-,, ..·.

bee11 ,~umined. b;y tba Board •t Renew a.m the Boa.rd submits thia, its ·· ..:.-.· ..: 
opini1n; to Tu Judge .A.dvoea.te Gemral. ' • ·· . ' . : ·. ·: ·. ·.., ::_\·:_·.·.:-. 

.__ , . . . . -..· ... 

'i~: ·'~iouaed -~· 'trie( upoa the . .tollniag oha.~ge_s .and -~oific,a.ti.nu. 

,C~GB ·Ia Violation -~t. the 9Srcl J.rtiole ot War. · 
.,,,., L.: .·.~ ~ . , . , : .. : ··' . .. -, : . . ... ·: . . . . . . , . . . : . 

Speoitieation 11 · In tha.t SeooDd LieuteDaltt Kenneth J. lfaml.1. 
'Headquarter, a.Di Headquarters Company, 6Sd Inf'a.ntr1, il4,, 

...·,. a.t APO 6 Unit 3, on a.nd, between. 18 Ootober 1946 and 12. Jane 
,, : :·,,, ;194'.7. _£eloniousl7 embezzle b7 traudulent17 eonvertilig to his 
.. ·,, · OWll .use ons. elHtrh air heater, ot. the Talae et a.bovt $13.45, 
. .' ,one radio, "ot the .va.lue et &bovt t47.60. and one ailk eoat, 

_,_"! : Chiaese~, quilted, et the Ta.lue ot e.bout $14.06,: ot e. total . 
.. ,:,.,·. value .er, :more than tso.oo, the propert,- ot the ~ Exohuge 
· .. ,, SerTioe~ entrusted to him tor sale b7 the jrJq hohaage 

... /·:-::._ f ~-~~--- ~~ .. ·, ., ~.- , . . ,,: L ;;.. t.~ 

Speoithatiea 2a ID. tha;t; Seooa,. 'i.i~:t'~~ Xemi~;~ J. ,.Hamsi, 
...'.,, , ..., did, e.t .A.PO 6 tit 3, on er &bout 15 JanUU7 lHT, .. 

' -, teloniowsl7 emboule 117. traudulentl7 oolff'erti:ag to hi• on. 
use 150 eues ot Ceoa Cola,, et the Talue ot over tso.oo, 
the property et the .A.nq Exohuge SeniH, Iunsu. Bra.DOh, 
Xunsan, Xoree., J.PO 6 tJn1t s, ·eatr\18~ to hill u .A.11iltu1J 
l'oat hoha.age .ettioer, 6M Intutry Regbis.u, .APO 6 tmi, 
3, ·b7 the 1&14 ·j;nq Exoha.ng• Serrin. 

Spe.oitieation. 3a In that Seoom UeuteDAD.t X.ueth J. Ham,· 
' ..., did., at .APO 6 llni:ta S, OD. or about 27 Deeeaber 1946, 

teleD1ousl7 dbeule b7 .traudulentl7 eouertug to his ..,. 
111e, ooaupatioa eurreao;y, et the n.lue ot t'00.00, tu . 
propert7 ot .A.rm:T Exohuge Serrioe, Fiel4 !xehaage ~er 

http:oific,a.ti.nu
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101-L, Camp Hille.nmeyer, Korea., APO 6 Unit 3, entrusted to 
hi.a by the said Army Exehe.nge SerTioe. 

CRA.RGE II• Viola.tion of the 96th Article of War. 

Speoif'iea.tion l t In the. t Seooud LieuteXWlt ..Kenneth ·J. Ranni, 
•••,. did, a.t APO 6 Unit 3, on a.nd between 18 Ootober 1946 
a.nd 12 June 1947, feloniou.sly- embeule by- traudulentl:, eon
Tertiq to hil own use one eleotrie air hu.ter, of the ftl.tae 
of &bout tl3.4i5, om r&dh, of the Tt.lue ot about '47.50, 
and one 1ilk ooa.t, Chinoae, quilted, of the n.lu of abo\lt 
ti,.os, of a total Talue of ure thu tso.oo, the propert1· 
of the Anq Exoha.nge 11mee, entruated to him tor 1&11 b7 
the~ E:xoha.nge SerTiH, to the diaer941t ot th• xdllta17,,m ... 

Spetitioatiea 2 a In that Seooad. IJ.euteu.nt IeD.D.eth J; li&Jmi, 
•••, did, at APO 6 trnit 3, on or about 15 Ja.nuarr 1947, felon• 
iously- embeule by fraudulently 0011verting to h11 own uae 
150 ouea ot Cooa Cola, ot the "nlue et onr tso.oo, the prop• 
erty et the Anq Exchange Semoe, Kunau Bruoh, XUD.1&11, 
Korea., APO 6 tJnit 3, entrw,ted to h1IL u A.uiatut Poat 
hoha.nge Otf'ioer, 6acl Izi.t'antry RegiM&t, APO 6 tJm:b z, b7 
the la.id i.nq hohange_ Servioe, to the dilaredit ot the ail• 
i t&ey Hnioe. . 

Speeitioation aa In that Seoond. LieuteDa:a:b.XeD.D.eth J. Jra.rmi, 
•••, did, u Poa-c Exoha.nge Ofti oer for P1eld. Exoha..nge Jlwnber 
101-L, at A.PO 8 Unit S, on or about 27 DeNmber 1946, telon• 
1ousl7 em.beule by fraudulently ooanrtiag to hie owa uu 
ootupation ourrenoy, of the value ot *400.00, the propert7 
ot Arro:t Exohuge Semoe, F1el4 hohe.nge lumber lOl•L, Camp 
llillemneyer, Korea., APO 6 Unit S, entrusted. to him by tile . 
aaicl J.r?q Bx:ohange Semee, to the d.iaoredit ot the m111tar1 
aervioe. 

Speoitioatieu -tia Ia that Seoond l.ieutenut leD.D.eth J•. !JaJmi, 
•••, did, at !PO 8 thut S, beiM'een 18 Ootober 1948-Uld 12 
Juna 194 T, clnl 1A Bla.olc lla.rket Aothiti••, by Hlliag 
oigarettes, purohue4 trom A:nq Exchange Senioe, t• Korea.a 
Natioaals at a profit, oontra.rr te 1tanding order• and direo• 
tina, to the dia .-edi:\ ef the 111.Utaq aemee. 

CI:IA.RGI IIIt Violation of the $16th Artiole ot Jar. 

Speoitioatiozu In that Seoo:ad LieuteA&&t Kenneth J. Hamd., 
•••, did, ai J.PO 6 Unit S, between 18 Ootober 1946 am 12 
June 1947, deal in Bla.ok Jifarket Aetivith,, b7 aelli:ng 
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cigarettes• pureha.sed trem J..rmy Exohange Servioe, te Korea.a 
Nationals a.ta profit, oontra.ry tc,sta.n.iing orders am direo
tiTea. 

He pleaded not guilty to all charges and spedtioa.ticnia. He was toUDd 
guilt1 ot Charge· I a.al Speo:U'ioa.tiona 2 and .3 thereunder. guilty et 
Charge II e.m Speoifioations 2. 3 and 4 therewner and guilty- of Charge 
III am 1 t8 speoitieatio:a. He wu town guilty of Speoitiea.tion 1 ot 
Charge I exoept the words. "One radio, of the Talue of about $-47.so•. 
and the words, •ot a total value of more than Jso.oo, 11 substituting .. 
there.for the words. "Of. a total value ot more than $20.00, "' and guilty-
of Spedfioation l ot Charge II exoept the word.a, "One r&dio. of the 
Talue of about $47.5011 and the words. "of' a total nlue ot more tha.a •. 
#S0.00, 11 substituting therefor the words, •or a total n.lue of more than 
$20.00." No eTidenoe of a.xv previous eonrlotion ,ra.s introduoed. He •u 
sentenoed "to pay to the United ~tates a fine of one thousand dollars, 
to be dismissed the aerTioe.· aiid to forfeit all pay a.nd allowa.noes due 
or to beoome due, and to be oonfined at ha.rd labor at suoh pla.eo a.s the 
reviewing e.uthority ma.7 diroot for ten ;years. 11 The reviewing authority' 
a.pproTed only so m.uoh of the aontenoe as proTided tor diamisae.l, forfeiture 
o.f all pe.y and allowances due or to bHome dus a.nd confinement ·at hard 
la.bor tor fin years and forwarded the reoord of ~ial tor aotio:n. um.er 
Artiole •t War 48. 

3. Evidenoe 

About Ootober, 1945. accn•ed·beeame .A.1ai1tant field. Exehange Oft'ieer 
of field Exohange 101, whioh wa.a the main post •x•ha.nge-tor the 63rd Izu'a.ntr;y 
Regiment and wu looa.ted e.t Kunu.n, Korea.. fhere were branoh exoha:age1 
nth varioua units ot the Regiment am a. wt.rehouse 'Whioh supplied all the 
regimental post exoha.ngea. fbe wa.rehouu wa.a situated. dose by the mah.. 
exoha.nge in Xw:J.San. Aoouud bei:ag asdstu.t field exehe.nge ,t.t'ioer, ..-u 
:manager of the ex:oha.11.ge. A.a 1ueh. his dutiea ,rer• to reoei,.. and oheok 
meroha.ndiae, to malce adjustment vouohera tor oTeragea and 1hortages on 
inoomiag shipmenta, to 1upenj;ae the break.-dO'll'll. of m.&roha.ndi1e to the 
branoh exohanges and to make iJIToioe•. He reoeiTed the a.ooo\lllts ef the 
'branoh exehanges 'When the1 oame in at the end et eaoh month and took oare 
o.f the inTentoriu. He alu aote4. u bookkeeper et the exchallge and ba4 
oharge ot the warehouae. 

0 

.A,couud had "more or leu ot a tree hand• ia 
running the exohange and bad been ehosen tor this positioll beoa.me. et hi.a 
•buai:aeaa and admim.atratiT• trainiag. • He _. 19 79u1 et age at the 
ti.Jae. Although Major Jesse o. Sa.ftolcl .was Fielcl Ex:ohaage Ott'ioer ot Field 
Exohange 101, he wu not faDdlla.r with poat e.xohange eperationa, "wu onl.7 
& figurehead• and admitted on the wituH •tam that he "did not .kl1ow wha.t 
waa going on• in tbe exohange. Monthly- 1alea in Field Exchange 101 were 
generally over 4100.000 (R 10-14.19,22,58-60.64.65)• 

.A.ocuaed'a ottioe was in. the :ll&ia post exc:hange building 1:a. Kunau 
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and h9 was quartered in a room in an adjacent building used for offioer•a 
quarters. Aocus ed frequently worked on the books of the field exchange in 
his room and typed business letters there (R 21,22,35',65,60). 

On 24 May 1947, Lieutenant Colonel John L. Reese, Inspector General 
of the 6th Infantry Division, in tho course of an investigation into oer
tain alleged irregulari t!Gs in the management of the 63rd Infantry Regiment•, 
post exchanges, interrogated accused Ulldor oath after informing him of his 
rights um.er the 24th Article of War. Colonel Reese detailed. the aubatanee 
of his oonversation with a.caused as follows a 

"••• The accused stated to me under oath that there had been a.u 
overage in the Post Exchange, Camp Hillenmeyer, during the month 
of December, a.nd tha.t this onrage was divided. between himself 
a.nd the PX offioer at Camp Hilleilllleyer. The accused atated to 
:me unier oath th.at he received $400 from this overage. On or 
a.bout 25 l.Iay the a.caused turned over to me U00.00 in Oooupa.tio.a 
currency, which he stated was the same $400.00 divided frODl. tlw 
inventory overage. This enrage of some $2116.00 wa.s not indiea.ted 
on the inventory sheet. The iDVentory sheet contaiDed a discrepa.ney 
in Pa.11 razor blades. 2,228 five cent packages of Pa.11 razor blades 
were erroneously listed on the inventory sheet at one dollar per 
package. The aoous ed stated to :me under oath that he had no au
thority to divide this onrage with the Post Exchange Officer 
at Camp Hillemneyer. · 

"He further informed me that he was holding the money to 
ta.lee.ca.re of future shortages in the warehouse, for which he 
wa.s responsible. He further testif'ied that on or a.bout 14 
January, 1947. he caused to be deliTered to the Ce.mp Hillenmeyer 
Post Exchuge some i375.00 worth of ooca.-cola to ta.lee care of the 
$400.00 that he had received the month before. This oooa-oola 
was not placed on invoice, nor wa.s it charged to the Post Exchange 
at Camp Hillenmeyer. On or about 25 May this $400.00 in Occupatio:11 
currency was turned over to me by the accused in the accused's 
room. The accused admitted to me Uilder oath that he had sold 
cigarettes to Koreans, which he had obtained from the Post Ex
ohant:;e warehouse. The accused further admitted under oath that· 
during the month of May he had sent $500.00 to the United States. 
During the month of April he sent some .-400.00 to the United 
Sta.tea. The aocused testified Ullder oath tnat he had sold quite 
a. number of cigarettes in excess of his ration. On or a.bout 26 
May, I asked the aocused if he had objeotion to Lt. Col. Ream ac• 
compa~ng him to his room and searohing his room. Re stated he 
had no objection. The accused stated to me under oath that a 
Korean house boy, Choe Bong Ili, or the office boy at the PX, 
had sold cigarettes for him. The accused testified that he re-
ceived Occupation currency for cigarettes sold approximately 
ninety-eight per oent of the time 

n • 
The accused further testified that he had sent his Korea11. 
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house boy to the warehouse with definite ins truotions to Sergeant 
O'Connor to let him have cigarettes.· These instruotioDS were not 
in writi:aig. The accused testified further that he had reeeiTed 
approximately $700.00 from_souroes other than his monthly pay 
since being a.ssigned to the 63rd Infi.Iltry Regiment. Thia figure 
did not inolu:le the $400.00 in his possession." (R. 7-8) 

Acoused had "volunteered" information concerning "the ~00" after he had 
been presenv.::d vrith "the allegations" and stated that he still pad the 
money in a Chinese triok box in his room and that he intended to hold it 
pending the outcome of an inventory for the next month to cover possible 
shortages in the warehouse. 11About11 25 May, Colonel Reese accompanied 
accused to the latter's room am accused took the money out of the box 
and turned ·it over to the Colonel. Asked why he did not keep the money 
in the safe, accused replied that, 

. "I was not holding it to cover shortages at Camp Ilille.mneyer, 
sir, I was holding it to cover shortages in the warehouse. It 
was in my room, because I thought it was the only safe plaoe to 
keep it. I couldn't keep it in the safe with the rest of the 
money. 11

• 

The post exohange a.t Camp Hillenmeyer wa.s designated as Field Exohange 
101-L, wa.s a bre.noh of Field Exoha.nge 101 and wa.s u.nd~r the direct super• 
vision of one Lieutenant Scott. The accused stated that the $700 he had 
received from sources other than his pay while serving with the 63rd 
Infantry Regiment had been obtained from the sale of cigarettes to Koreans 
(R 9-11,13,15,27). . 

Lieutenant Colonel Evert E. Ream, Post Exoha.nge Officer, 6th Infantry 
Division, aided Colonel Reese in the investigation into the affairs of 
the post exchanges of the 63rd Infa.JJ.try Regiment. Upon examina.tion of 
the records of F1eld Exchange 101, he noticed that the inventory sheets 
for Field Exchange 101-L for the month 0£ December, 1946, carried 1795 
packages of .Pal double-edged razor blades and 433 packages of Pal single
edged razor blades multiplied by trui price per carton of il.00 when they 
should have been muitiplied by the price per package of 6 cents. Thia 
difference would have cauud an overage of "i2206.3S11 in Field Exchange 
101-L. The overage actually shown for the month of December for that 
exchange was ~91.89. He also found that on tbs Ja.nuary inventory sheet 
for Exoha.nge 101-L that these same items of .merchandise were properly 
Prioed at five cents. This should have caused a shortage of "$2,206.35" 
but the actual shortage shown was ~113.92. There was an era.sure on this 
inventory sheet as to the anount of cash sales for the month. Also the 
ca.sh sales slip for this month was dated 28 January 1a.nd was enterod on 
the books as of 26 · January, the latter date being the date of the in-
ventory (R 15,16). · 
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Colonel Ream testified that 

"I took Lt. Hanni in my jeep to his room, e.nd went into his room, 
an:l I asked him questions relative to all ot the items in his 
room. Those items that he said he owned I did not mention to 
him. The items that he told me he did not own an:l were not 
on invoice from the Exchange are those that I mentioned. Rel
ative to the Post Exchange items ths. t he said he owned and had 
purchased, those I did not mentiOll.• 

Among the items in accused's roon, which according to aooused's statements 
to the Colonel belonged to the exoha.nge, were an eleotrio heater a.nd. a silk 
brocaded Chines~ coat. The heater was on the floor, in plain view, aDd 
accused told Colonel Ream th at he had taken it from the exchange ao that 
~e might keep warm. The silk coat was in accused's closet and as to this 
item accused stated that he had taken the coat home to examine·it, had 
set it a.side waiting to make up his mind whether or not he wanted to · 
purchase it, had finally decided that he did want to purchase it but 
had not paid for it "as yet." 'The coat had been in his possession onl7 
a few days •. Silk coats are ~normally" disposed of b7 lottery. Accompanied 
by accused, Colonel Ream turned the coat over to the office of Exchange 
101. At this time, accused requested permission to pay for 25 cartons 
of cigarettes which he had taken .t'rom the exchange and for which he had 
not previously paid. Permission was granted, and accused paid the cashier 
for 25 cartons of .cigarettes (R 17-20,22 ). . . 

Colonel Ream identified Prosecution Exhibit 1 as a true copy of an 
inventory sheet of Field Exchange 101-L. This exhibit was admitted in 
evidence without objection by the defense and shows the erroneous listing 
of the. prices of Pal razor .blades referred to above. It is dated 26 
December 1946. The Colonel also identified Prosecution Exhibit 2 as a 
true oopy of "one page" from the jourlla.l of Field Exchange 101. fhis 
exhibit was likewise a.dmitted in evidence without objection by the defense. 
It contains a.n entry dated 26 December :showing a oredi t to .Exoha.nge• "lOl•XJ 
101-LJ 101-!T; 101-PJ 101-Z tor Deo.• • of a total overage of :, &lZ().68 am a 
debit 11 ro.lra.nhowse• in the same a.mount (R 17J Pris Exa 1,2).; · · 

· Sergem Donald H. llartiu wa.a manager of Field .Exeha.!ige 101-L. Th• 
•actual ca.sh value• of the OTerage of that exchange ror Deoember. 1946, 
1Jas $850. This •um was "divided• between acoused a.nd. LieuteD.allt Scott 
in the offioe of Field Exchange 101 in XWlB&L !here 1rere rive persona 
present at the time tho 11diTilion• 1ra.a :nade,t 1.ccl18ed, Lieutenal%t Seott, 
Sergeant ll&rtiu, Sergeant O'Connor, am Sergeant Lewis. llothi:ag waa 
1aid about leepi:ag the tra.na,ution quiet alXl there wu no appearance of 
aecreey. Lieutenant Scott •requested• that he 'be allowed to •hold11 th• 
full amount of the overage oaah, but aoouud 1aid. that it should be apt 
1:n. the main fieU exchange. They both agreed that there probabl7 wa.a all 
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error 1n the inventory and that it would probably' show up in the inventor, 
tor the following month. The decision was finally made that they would 
each "hold" ha1r the amount (R 26-28}. 

About 15 Januaey- 194?, accused sent 150 cases ot Coca Cola to Field 
Exchange 101-L to "replace" the amount of cash which he had held back. 
'lbis Coca Cola came from the warehouse and was not accompanied b7 an 
invoice. It was sold in Exchange 101-L and the proceeds nre "put in 
regular PX money-." The price of Coca Cola was $2.55 par case (R 27-29). 

'When the Januaey, 1947, inventoey tor Field Exchange 101-L waa fiaured 
against the accountabilit,- of that exchange, it was disoOTered that there 
was • shc;,rtage of appro:d.mately $3200. According to Sergeant Martin, · 
Lieutenant Scott replaced this shortage with actual cash bttore tbe final 
inventory tor that month was ·turned in to Field Exchange 101. Field 
Exchange 101-L.kept a daily sales:analy'sis sheet, made out in duplicate. 
Ckle cow was kept in the files of Exchange 101-L and the other was sent to 
the main exchange, 101. Since the daily sales ana]J"sis sheets tor tht 
last five days of 'the month of Januaey did not show .the cash added_.b7 . 
Lieutenant Scott, Sergeant llartin made out additional sheets for the fin 
days in question, sho11".Ul8 the new balance, and made .tht usual distribution 
ot them. The retained copies of the old sheets nre burned b:,' order ot 
Lieutenant Scott. Sergeant Martin thought accused knew •of these changH 
being made•, but this belief was based sole'.cy on his haTini sent a copy ot 
each ot the original tin sales ana]J"sia abeets to the main· exchange. Th• 
inventor,y of Field Exchange 101-L tor the month ot Jazmar;r as t1D&ll7 1ub
mitted to the main exchange showed a shortage ot ~ $ll5 (R Z'/, 29-32) • 

. Sergeant Harry o. 0 1Co:cnor was tbe noncanm:1.saioned officer in charge 
of the field exchange warehouse. On one occasion, on accused's order., he 
delivered 150 cases of Coca Cola to Sergeant Martin.1dthou1i an izlToice 
being prepared therefor. During the winter, "when it was prett,- cold• 
and "we did not haTe sn.y wood to ~t on the fire", Sergeant O'Connor 
sent three heaters to the exchange ortice ldthout an inToice at th• request 

' ot accused. While taking inflntor;r of the warehouse, accused picked up 
a brocaded robe sn.d, from llhat he said nth respect to the robe, Sergeant 
O'Connor got the impression that accused •as going to take it to the 
officers• quarters ·and show it to some ot t.he officers. Accused· said 
nothing about keeping the robe. •senral _times," accused called Serge&I?-t 
O•Connor and told him to give a Korean b01 named Choi, Bong ru, a certain 
quantity- ot cigarettes. 1be sergeant complied nth these requesta and 
never got an invoice or sales slip to account for the cigarettes, llhich 
are taken from stock. He us not paid tor these cigarettes., but he bad 
nothing to do "with handling the money," this being done 1n the exchange 
office. The largest amount of cigarettes he could recoUect haTing given 
to Choi for accuaed was 15 cartons. Sergeant O'Connor generally kept 
duplicate invoices on all items that nnt out ot the .warehouse. He bad 

·no property- •out on invoice" to accused. On numerous occaaions h~ bad 
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discussed post exchange affairs.with accused in the latter's quarters 
(R 33-37). 

According to Sergeant Martin, heaters sold in the post exchange for 
,1s.45 each and quilted Chinese coats for :ti,14.05 (R 28 ). 

Private First Class Edward Sears was cashier of' Field Exchange 101. 
on 28 May 1947, he ma.de out an invoice to accused for 25 cartons ot cigar
ettes and received .fran accused tM full aoount of the purchase price, 
$18.7S, in cash. '.lhis invoioe was introduoed in evidence without objec
tion by the defense as Prosecution Exhibit 3. It is dated 28 May 1947 
and bears the notation "Paid in Ca.ah." Private Seara did not know whether 
25 cartons of cigarettes had ;n fa.ct been turned OTer to accused, but ao• 
ousod simply told him th&t he had the cigarettes and desired to pay for 
them (R 42,45, Pros Ex 3). 

Choi, Bong Ili, a Korean national, had worked as an office boy in 
the offi oe ot Fidd Exchange 101. Accused sent him to the warehouse to 
get cigarettes some four times. He obtained the cigarettes from Sergeant 
O'Connor. He sold these cigarettes to a Korean for' occupation script and 
turned the inoney over to accused. He did not sell arr:, cigarettes for 
yen. '.!he "largest Ulount" he obtained :from the warehouse and sold to the 
Korean was about 25 cartons, for which he obtained 80 or 90 dollars. On 
one occasion, Choi himself' bought eight or ten cartona of cigarettes :from 
accused for which he paid 550 yen a carton. '.lheae cigarettes also came 
f'ran the warehouse. Aoouaed had told Choi that if' he did not get "those" 
cigarettes. he would be "relieved :from the office" (R 45-47). 

On 26 ~ 1947, Choi told "an .American Lieutenant Colonel" that he 
had sold cigarettes for accused only one time. '.lhia was a sale ot ten 
cartons for which he obtained Korean yen in exchange. HA "did not under• 
atand" the Colonel and thought the Colonel was referring to the cigarette• 
Choi himself' had purchased tram accused. On 3 July 1947. Choi was inter
rogated by "an .American Major." He stated to the :MajOI', "No sell cigu
ettea tor American 1118.Il to Koreu m.e.n", "No sell cigarettes tor Lt. Ranni", 
"No sell cigarettes tor Korean yen", "No sell 10 cartons cigarette& for Lt. 
Hanni" and "No sell cigarettes ~ man." He made these statements because 
he"didn't understand the Major." Lieutenant Colonel Reese and Major 7homa• 
D. L. Cronan, each ot whom had questioned Choi with the reaults detailed 
abOTe, were. called to the witness stand by the de.t'enae. Both testified that 
Choi had not been placed·under oath during the respective interrogations, 
that no interpreter we.a used but that Choi appeared to be able to under
stand questions propounded to him in English (R 49,51-54,66,67). 

Major Saffold had seen a heater similar to those used in the field 
exchange office in accused' a room during the llOnth of' April, 1947. At· 
this time, the weather was such as to require a heater. '.!be heaters 
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used in the office were "brought up" fran the warehouse. Property was 
not supposed to be removed from the warehouse except on invoice or cash 
sales. Major Sa.f'f~ld had "bought a carton or two of c~garettes out of 
the warehouse." During the investigation of this case~ he had refused 
to answer a question as to whether he had ever sold cigarettes to Koreana 
for yen. Major Saffold had taken OTer accountability tor Field Exchange 
101 at some time· between 26 November and 12 December 1946. Field Exchange 
101-L was "under" him, but nothing was brought to his attention concerning 
an overage or a shortage in the aooounta of tha.t exchange for the month 
of December. He did not think accused smoked (R 60-64). 

On direct examination by defense 00U11Bel, Majo~ Saffold, a witness 
for the defense; testified that prior to the disclosure on or about 26 
May of the "alleged discrepancies, 11 he had confidence in accused, was 
sati~fied that accused •could discharge his duties•·and had seen no 
reason for not giTing accused •a free hand." Accused had begun to 
straighten out the business affairs of the exchange and had •set up a 
set of books that looked like you could make head or tails of, which it 
didn't seem like they had before." 'lhe Major was "Tery favorably impressed" 
with accused's."efficient manner of taking over." On cross-examination,· ' 
Major Saffold again stated that he had oonfiden~e in accused "prior to 
Ma.y 26th." He was then asked it he had this confidence in him after that 
date, to which he replied -tnat he did not, that he "had reasons not. to• 
(R 58,62). . 

Accused, having been advised of his rights as a witneu, elected 
to testify under oath in his own behalf aa ·to Charge I and its Specifica
tions. He stated that he was 19 years of age; He had "some business 
training" in high school and "three-quarters of accounting in college.• . 
iii th the exception of having been em.ployed u a stock clerk in a Sa.fe,ray 
grocery store after aohool hours, he had no buaineas experience whatso
ever. He had been Assistant Field Exchange Officer of Field Exchange 101 
from the middle of October, l946,·1mtil 24 May 1947. 

Accused used an electric heater in bis section of the field exchange 
office but. since it blew out the fuse,, he moved it to hie room to keep 

·warm while he was working on exchange records. Be intended to ~ the 
heater .in when it got warmer. It was placed in plain sight at the head 
ot his bed. nie heater was carried on the inventory, tor when he counted 
the heatera in the warehouse he would add the one in hie room to the total 
number. He "could have bought" the heater he had in hie room and he 
"gueued• his uae of it waa not proper. · 

While accused wa.1 counting the Chineae robea in the warehouse, he · 
picked out one that he liked and sent it to his quarter,. ·He.was going 
to show it to ,ome of the officers and then decide whether to h~ it. 
He intended to bring it back to the exchange if he did not b\JY it. When 
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'•. . . " colonel Ream asked about the robe1 accused decided then that_ since it 
waa •a oritioal item" he would not bei !lllowed to buy it. He therefore 
took it to the exchange office and, izithe Colonel •s presence, turned it 
in. He did not have tbae •to think about• the garment prior to that _ 
time, for it had been placed in his quarters on 24 May and he had been_ . 

· called away to Camp Hillenmeyer "ill ~· uivestigation" that afternoon. 
He did not again see the robe until he returned to h11 quarter• on 28 
:May in the oanp~ of Colonel Ream..· _'.lheae robes were sold by lottery in 
the branch exohange1. Accused did not consider that as a field exohange 
officer he had any priority for the purchase of suoh robes. 

When Colonel ReU:. inspected aooused'a quarters, the Colonei went 
around the room and asked aooueed whether. eaoh item therein belonged 
to aoouaed or to the exchange. Aoou.sed did not misrepresent •the pio
tur.e 11 and in this respe ot testified, 

11I imagine it I would have told hia they were mine, !le wouldn I t -
have Jcncnrn any different. nie ones that were mine I told himJ 
'the ones that were Post Elcohange, I told ll.im.• _ 

Acouaed told the Colonel that the heater and the ;robe were poat exchange 
property, that he was using the heater 11to keep warm11 and 1:hat he bad 
taken the robe to his quarters w1 'th the intention of buying it but that 
he had not yet paid for it. · · 

Concerning the $400 "split" accuaed testified1 

. "On the 26th, I believe it n.a, ot December, the inventor7 
of 101-L was· turned in to ~ office. All these branches turn 
it in to us to have the accounts reconciled. At thia time w1th 
the amount of cash they brought in with it, the;y would have had 
tsso.oo oTera.ge. Lt. Scott and I discussed this, and. decide~ 
'that it bad to be an error, because when they are billed items 
tor fifteen oents and sell thein for fifteen oent1, they don't 
1181:e $850.00 in a monih, ao we decided to witbhold thia 110ney 
until the nut month. We were 1ure that the error would _show· 
up during the next 11onth11 budneu. At tirat, because I was 
taking the respona',blliV tor 1t, I told him that I would have 
to keep all the mone7 in 'the Field Exchange otfice, but Lt~ · 
Scott aqa··;that 1inoe it_ n.a hi• Post Exchange that ..-u_ OTer, · 
he should keep the llOD.eye We finally compromised and we each 
took halt. I lcept the t400.00 in the ot.fiee. I put it in an 
envelope and put it in a box in m;y- desk. Now, about the 10th 
ot January, I believe it wu, I was checking onr this inventory 
of 101-L, and I dilicoTered that 'they- had an enormcua quantity' 
ot ·razor blades, according to their inventory. When I checked 
up, I found the7 oouldn 1 t po1aibl7 have had that maey. I saw 
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they had mia-prioed' their razor blades. .Actually it wa.a nickel 
packages instead of cartons, 10 I notified Lt. Scott of this 
error. At the same time I told him that I would chip in *400.00 
worth ot coca-cola to 0011.penea.te for the $400.00 ot hi• money -
of his ~change money that I had in the office at the time, 10 

· about the 15th of the month Sergeant Martin came in and picked 
up the coca-colas. · 

• • * 
•1 intended to put. the $400.00 into the warehouse, to compen-

1a.te for the cooa-oola going out, but we ha.d a small overage at 
the beginning or the month, because of ao:me mistalce that KBC had, 

. made and we receiTed a few items during the month, a fn small 
items, overages I mean., in these 1 tems which made ua oTer for the 
month., so at the end of the month, it wasn't neceuary to put 
thia $400.00 in to keep within our one. per cent, ao, becauae of 
the ms.iv shortages that we had been haT1.ng - we had two or three 
practioe.l.ly every month, and my personnel were inexperienced, I 
decided ·to withhold that $400.00 to conr any ahorta.gea that we 
:may have in the future. Of oourse, it ,n,' did not ban aey shortages 
before I went homo, I intended to turn it OTer to the :Major, or 
put it back into the Poat Elcchange. • (R 70) 

He did not return the $400 in cash to ~oha.nge 101-L b.oauH there was & 

small enrage at the ware~ouse •so far that month" anda 

•••• I meant to hold it in cue we were within our one per cent at 
the end of the month, I meant to hold this 1400.00 on sy future 
shortages, and it was much easier to hold $400.00 than it waa to 

. hold $400.00 worth or coca-cola..• (R 77) 

'Nhen Lieutenant Scot't brought the January, 1941, inventory of Field 
Exchange 101-L to accused, be noticed that there was an •enormous shortage.• 
•1t was 10 tar short that it juat wa.sn't possible.• 'Ihe mistake ill pricing 
ruor blades on the December inn'ntory would ha.ve ce.uaed a 1hortage of 
only about $1000. ,Accuaed told Lieutenant Scott to check the inventory 
again. '.!be second time the inventory wu turned in there was •about a 
hundred dollar. shortage." .A,oouHd did not tell Lieutenant Scott how to 
Jll8.ke up the shortage and . had no idea. hOW' 1t n.s ma.de up. •rt•· he had told 
Lieutenant Scott to a.lter hi• caah sales records,. such advice would have been 
ginn only to •OOTer• the $400 which Lieutenant Scott bad retained a.nd which 
a.oou1ed •presumed• Lieutenant Scott ha.d a.pplied to the January account of 
Field Exchange 101-L. .Accused would not han noticed the sales analysis 
•heeta submitted by' Exchange 101-L, tor, although be was the bookeeper ot 
the aain exohange, theae 1heetl were not entereO..'in the booka. S&lH analyd.a 
sheets "are only ~ departmental breakdown ot cash that is turned in.• 
·~87 nre just placed in the tile. ••• What I wu interested in waa the 
oa1h that oeae in, not the depa.r'buntal break-down.• .A.t the time accused 

• reoeiTed the first January inventory from Exchange 101-L. that exchange 
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. had not yet turned in "their end of the :month oash." '.!hey had about 
a week's cash on hand and this was turned in at the time tbe secom in
ventory was subnitted. '.!be $400 remained in the exchange otfice for a 
while but accused finally took it to his room and put it in a little 
tin box. '.!his wa.s done because he ha.d decided that the $400 "wasn't 
safe" in the office and he "didn't want it ·laying around." "Nobody ever 
bothered my room. '.!here was people always coming and out of the office. 11 

He did not place the money in· the safe in the exchange office fora 

"I didn't want to get it mixed up with·-our other money, , 
sir. For inste.nde, if an inspector ever came in and counted 
the money in the •a:f'e, there would be 1x>o much money there. 
'.!here would be more money than the recor-da would show. It 
would be Tery embarra9.~ing. • 

A.ccuud did not intend to "convert" the $400. '.!his money wa.a never carried 
on his person and ~s never.mixed with accused's personal funds or with 
other f'Unds (R 65-81). 

4. Diacusrlon 

Specification l, Chargee I and II 

Under Specification l of Charge I, accused was found guilty' ot having 
embezded an electric air heater and a. quilted Chinese ailk coat, the 
properw of the Army Exchange Service, 1n violation ot Article of War 93. 
Under Specification l of Charge II, he was found guilty of J:ia.ving em.be,,led 
the sam9 property in violation of Article of War 95. 

Accused was the Assistant Field Exchange Officer of Fieid Exchange 
101, the main field exch.e.nge of the 63rd Infantry Regiment. He acted as 
manager of 1hia exchange and also had charge of the exchange war•houee. 
Colonel Ream., while participating 1n an investigation into the_manner ill 
which 'the buaineu affaira of the post exchanges of the 63rd Intantr,' 
Regbae:n1; had been conducted, took: aoouaed · · 

"••• in Jll1' jeep to his rooa., and went 1:a.to his rooa, and I 
asked.him question& relative to all of the items in his room. 
'.!hose i tel118 that he aaid he owned I did not mention to hbt. 
'.!he items that he told me he did not own· and were not an invoioe 
f'rom the Exohe.nge are those that I mentioned. RelatiTe to. the 
Post Exchange items that he said he owned and had purchased, 
those I did not mention.• · · 

.Among the i teu 1n accused's room., which aocording to acouaed' a admit
lions to Colonel Ream belonged to the poat uchange., were the heater 8lld 
Chinese ooat in question. J.couaed informed the Colonel that the heater 
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' 
had been taken from the exchange for the.purpose .ot heating his room 
and that he had taken the coat a few days before tor examination prior 
to deciding llhether he would purchase it. He had finally decided to 
purchase it but had not paid for it Da5 yet. 11 :. The heater ~S Oll the . 
noor of accused's room, in plain Ti.aw, and tJ;la coat was in a closet. 
Colonel Ream, accompanied by accused, turned.the coat over to the.office 
or Exchange 101. · · 

Accused was bil:)..eted in a room in ·a building used for officers' 
quarters located adjacent to tI?.e main field· exchange building in llb.ich 
he had his office.:· He frequ,ently performed clerical !'unctions relating 
to field exchange matte.rs: 1n· his root;n.. Major Satfold, Field Exchange 
Officer of Exchange_ 101,· had seen the heater in accused•s room in April 
1947 and observed that the -weather at this time was sufficiently severe 
to require heat:i.ilg. During the winter, when it ns cold and there was 
no wood to put on the fire., the sergeant in charge of the warehouse had 
delivered three heaters to the exchange office lfithout an invoice at· the 
request of accused. '.I.he sergeant had seen accused take the Chinese coat 
from the warehouse and, tran accused's remarks.on this occasion, had re
ceived the impression that accused was going to take it to the officers' 
quarters and display it to· some of the officers. 

Accused testified that he had moved the ~at.er rrom' the exchange oftice 
to his room to keep warm 'While working on field exchange records and that 
he intended to turn it in when the weather got warmer·. The heater ns 
carried on inventory-. As to the Chinese coat, he testified that he was 
going to show it to some of the officers and then decide 'Whether to buy 
it. He did not hue time nto think about• the garment prior to th• time 
Colonel Ream saw it in his room on 28 liay' 1947., for ha had been called 
away to attend the investigation at Camp Hilltnmeyar on 24 May, the day-
the coat had been placed in his quarters., and he had not returned until 
28 May. Upon his "Nturn, he decided that since the coat was a •critical" 
item he -would not be allowed to buy it. and be therefore turned it in. 
Coats of this type· weN sold by lottery. When Colonel Ream inspected 

.. accused I s quarters., the Colonel went around the room and asked accused 
whether each item therein belonged to accused or to the exchange. Accused 
did not misrepresent the picture and in this respect testified: 

"I imagine if I 'WOuld have ·told him they nre mine., he wouldn't 
have lcnollli aey- different. The ones that are mine I told him; 
the ones that were Post Exchange., I told him.a 

We note that on 24 May., ~ccused was interrog~ted in a flomaRel ~vetoskt;-
gation conducted by.Colonel !eue and that on the day Colone am o 
accused to his room., accused paid the cuhier of Exchan8e 101 for 25 
cartons of cigarettes. The receipt tor this p;lyll18llt is dated 28 llq 1947e 

In CY 319591., Pogue, the Board o_f Review had occasion to' sayz 

"In embezzlement as in larceny it must be shown 
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beyond a reasonable doubt that accused intended to geprive thi, 
owner permanently of his goods {Commonwealth v. Este, 140 llass. 
279 284; Moore v. United States, 160 u.s. 268,269; Hubba.rd T. 
Uniied sta~79 F. (2d) 850, 853; CM 205811, Fagan, 8 BR 229, 
232; CM 205920, McCann, 8 BR 239,245). '.lhia proposition 1a not 
to be confuaed with those cases where accused haa •borrowed' 
moneys entrusted to him by others with the intention or replacing 
such moneys with other f'unds at a later date. '.lb.is ms:y be an 

·:_. embezzlement of the funds so converted, for the intent to replace 
.. _ . . . ·.them with a.n equin.lent amount is but an intent to make res titu
.· ::·.·:· ·.-.··.tii:,n, ·whioh ia not a d,efense to embeulement (CM 263064, Howard, 
. . . >- ..~4 BR:>235, 250; CM 276436, Meyer, 48 BR 331,338)." 

·· ·Fram all that appeara in this record of trial, we have no reason to 
suppose,. nor do we believe the court - was warranted in inferring, that ac
cused had possession of the eleotrio heater belonging to the ~ Exche.nge 
Service for any purpose other than the merely telnporary one of heating hi• 
room. At no time did accused claim ownership in the heater or dea.l with 
it in any ~ inconsistent with an aoknowladginent· of a superior right to 
possession.in the field exchange over which he exercised oontrol. !here 
is not a scintilla of evidence indicating an intention on the part of ac
cused to permanently deprive the exchange of its property in the heater. 
Consequently, even though aocused's use of the heater may have been im
proper, suoh use did not constitute the offense or embezzlement. 

Although the Chinese ooat was found in .a. closet in aooused.'s room, 
there is no indication that it had been placed there for purposes of con
cealment. Indeed, all the inferences are to the contrary. .Accused bad .. 
ta.ken it fi'om the warehouse in the pre:s.ence_ of the sergeant in charge ot 
that installation and had given the sergea.ni &lJ explanation for the taking 
which did not vary materially trom. accused's later assertions in this 
respect on the witneaa stand. Without e.ny propiptj.ng whatsoever, accused 
readily admitted to Colonel Ream that 'the co,t b'lpn~e~ to the Jrmy Ex· 
change Service and detailed the ciroum.stancea under whioh it had come into 
his posaeuion. We think it may be said that every shred of evidence relat
ing to the coat 1a as conaiatent'with accused's professed intention of 
examining it with a vin to purehaae i.1 it is with an in.ference that he
intended to· permanently appropriate 1 t to his own use without paying for 
it. ~is being the state of the proof, a.ccwied 's guilt of embezzlement 
of the coat may not be predicated upon the single oircum.sta.noe that it was 
found in the closet ot his rooa. 

' At the time the ooat was found in his room acouHd told Colonel Ream 
that he had made up hia mind to buy it but that'he had not paid fo"r it •a• 
yet." Coe. ta ot this "torpe were eold by lottery and aoouaed was apparently 
aware of the impropriety ot acquiring the coat in question by direct pur• 
chase. ~e question presented for our consideration, then, is whetlwr ao• 
cuaed's ~tention of the ooat in hia possesdon:- after he had torn&d the-
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intention of' etf'eeting e.n illegal purchase thereof' constituted the crime 
ot embeulement. · His subsequent abandonment of' this intention would, ot 
course, be no def'enae•. · 

Respecting the element of' intent in embezzlement, it has been helda 

"Criminal intent in em.beulement is not based on technical 
mistakes as to the legal ef'f'eot of a transaction honestly entered 
into, or nice distinctions in weighing the authority of' the · 
of'f'ioers involved. There can be no embezzlement if' the mind 
of the person doing the act is innocent. There can be no em• 
beulement without a wrongful purpoae" (La.1'Ter v. State, 221 Ind• 

. 101, 46 N.E. (2d) 595). 

In a sense, it may be said that accused's intent to acquire the coat by 
directp~cha&e was generally wrongful and that his mind was bent upon 
evading the regulations restricting the aale of' "oritical" itema. But 
is this the "guilty mind,• the •traudulent purpose,• which 1a the hallma.rlc 
of every embezzlement! Stated otherwise, did acouaed intend to depriTe the 
owner permanently of his property, without his oonaentT We think he did 
not, tor where property is placed upon the market tor sale, even though 
that market be restricted for some particular reason by the aeller., the 

· seller haa impliedly agreed that his proprietary interest shall become sub
ject to a change of' specie. He baa.agreed to take a price in money or 
other Taluable consideration in place ot ihe article·sold and, eTen it the 
sale is con.swmnated in Tiolation of' the seller's instructions, such aale 
does not. beoome void ·but is voidable only. It could hardly be said that 
the seller•s subsequent avoidance would fasten upon one who bought with· 
notice of 1he Tiolated restriction.a the odium of embezzlement. It tollow1, 
we believe, that the proof herein fails to ahmr that accused harbored a 
felonious intent with rupect to the Chinest coat tound in his q\\8.rtera. 
Bia intent to 11.legally purchase the coat wa1 something more than a mere 
intent to make restitution, which h.tter intent, as we have a~en, is not 
a defense to embezzlement. (see United States v. -Titus, 64 · F~ Supp. 56.)- .. 

For the foregoing reasons, we are of the opinion that .the findings 
of guilty of Specification 1 of Charge I and of Specification 1 of Charge 
II should be disapproved. 

Specifications 2 and 3, Charges I and II 

Under Specification 2 of Charge I, aocUBed was found, guilty of the 
embezzlement of .150 oases of Cooa Cola, the property of the Arm:, Exchange 
Service, Kunaan Branch, xunsm, Korea, · in violation of Article of' War 
93. Under Specification 3 of' Charge· I, he was found guilty of the embeszle
ment of $400, the property of the Army Exchange_Service, Field Exchange 
Number 101-L, Camp Hillenmeyer, Korea, in Tiolation of Article of' War 93. 
Specifications 2 and 3 of Charge II, of' which accused was also found guilty, 
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respectively alleged the embezzlement of the S8llle items in violation ot 
Artiole of War 95. 

lhe main post exchange tor the 63rd Infantry Regiment, Field Exohange 
101.1 was looated at Kunse.n, Korea. '.lhis exchange had several branches, 
one of lihich was Field Exchange 1O1-L, located at Camp Hillenmeyer. 
Exchange 1O1-L was under the direct supervision of one Lieutenant Soott. 
Close by the main exchange at l(unsan wa.s located the exchange warehouse 
lihich supplied all the regimental. post exchanges. Accused, as Assistant 
Field Exchange Officer of Field Exchange 101, was manager of that e:z:• 

, change. He also acted as bookkeeper of the exchange and had charge of 
the warehouse. His dutiea were ·to receive and check merchandise, to make 
adjustment vouchers tor overages and shortages on incam.ing ah1pments, to 
supervise the breakdown of nerchandise to the bra.nch exchanges and to melce 
invoices. He receiTed the accounts of the branch exchanges when they cams 
in at the end of each month and took care of the inTen'torba. Yaj or Jesse 0, 
Saffold was Field Exchange Offioer of Field Exchange 101, but he was not 
familiar with post exchange operations, llwa.1 only a .figurehead• and •did 
nqt ~ow what was going on" in the exchange. 

lhe •actual cash value• of the overage ot Fiel~ Exohange 1O1-L for 
the. month ot December, 1946,; was $860. At a conference held in the office 
of the ma.in field exchange at Kunsan, Lieutenant Scott •requested• that 
he be allowed to "hold" the full: e.mount ot the overage oaah, but accused 
1aid that it should be kept 1n· the ma.in field exohange. 1he taro otticer1 
both agr«!e~ that there probably ,ra,1 an error in the inventory and that 
it would probably 1hoir up in the inventory tor the following month. 1'he 
decision •a• finally made that they would each •hold" halt the amount. 
!this coni'erenoe was held in the presence of three· enlisted msu. 1here n1 
no appearance ot 1ecreoy and no admonitions not to apealc about the ·trans• 
action were :ma.de. !lhe December onrage ot Exchange 1O1-L as shown on thf. 
reoord1 waa t91.89. !the journal of Exchange 101 contained an entry- 'dated 
26 I>eceaber ah~ a credit to Exchange• •1O1-x, 1O1-LJ 101-~1 1O1-PJ 
1O1-Z tor Deo.• of a total overage ot $126.68 and a debit to the warehou•• 
in the 1uu, uaouut. About 15 January 1947, aocwsed ient 150 caaea ot coca 
Cola to Exoha.nge 1O1-L to •replao,• the amount ot oaah which he had held 
back:. ~ Coca Cola oame from the warehouae and wu not aocompwed b7 
.an invoice. .Proper'tir wa.1 ·not 1uppoaed to be remOTed trom the warehoua• 
uoept ~ involoeror oa1h 1alea. nie Coca Cola••• eold in ~ohang• lOl•l, · 
and the proceeds .were •put in regular PX money.• • . 

!lhe January-, 1947, inventoey. tor Exchange 1O1-L 1nitially- ah~d a 
shortage ot approximately $3200. About tl2OO ot thi• shortage was apparentl1 · 
due to. an error in tile inventory for the previowi month in'. which a number 
ot paQ]cagea of ruor blades were carried at the price per carton wtead 
ot the price per package. According· to tile :noncommiuioned ottioer who 
acted as manager ot Exchange 1O1-L, thia shortage was replaced by' Lieu• 
tenant Scott with actual ca.sh before the final inventory tor that month 
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was turned in to the main exohange. In order that the records ot Exchange 
101-L would show the new balance c&used by this addition ot cash, new 
daily sales analysis sheets were made out for the laat tin days of th• 
month of January and the· usual distribution wa.s mad• of them. Sales 
analysis sheets were made out in duplicate by Exchange 101-L. one copy . 
being sent to Exohange 101 a.nd tho other being retained in the filea of 
Exchange 101-L. '.Ille retained copies ot the old sales analysis sheets tor 
the five days in question were destroyed at the direction of IJ.eute:nant 
Scott. 1he duplicate copies of these sheet. had been sent to Exchange 
101. nie January inventoey sheet for Exohange 101-L bore evidence of an 
erasure on the entry as to the cash sales tor that month. ,:he o..sh aales 
dip for this month waa dated 28 Ja.nuaey and was entered on the books as 
of 26 January, the latter date being the date of the inventoey. 1he 
shortage shown on the January inventory as finally submitted to Exchange 
101 WU only $113. 92. 

During the interrogation ot accused by Colonel Reese and after ac
cused had been presented with •the allegations.• he "Tollm.teered• the in
f'ormation the. t he had •the $400• in a Chinese trick box in his rooa and ; 
stated that he· 1r11.a holding 1t. to OOTer future shortages in the warehouse. 
Later, •about• 26 Vay, .Colonel Reese acqompanied aocuaed to the lattei:'• ·. 
room and accused took the ll\One7, 'Which was in occupation ourrenoy, out ot· 
the box and turned it onr to the Colonel. Accused told the Colonel that . 
the money was kept in his room because he thought ~t ,raa ~ onl7 safe·.:·,· 
place to keep it. · · 

. :·· ~ 

Accused testified that when, in December 1946, he and I,ieute:u.nt SOO'tt 
disousaed the $850 overage in.the December im'entor,r ot Exchange 101-L, 
they determined th.at 111t had to be an error" and decided to "rithhold• 
the money until the next mon'th. .Accuaed f'irat told Lieutenant Scott that 
since he, accused, "was taking the reapondbili ty tor it,• he would ha.Te 
to keep all the money in the main exoha.nge ottioe. ~ey fina.lly compro
mised and each took 11halt. • Accused put •the $400" in an envelope and 
put the envelope in a box on hia desk. About ~ tenth ot January, in 
checking the inventory ot Exohange 101-L tor the month ot December, 1946, 
accused noticed the error in.pricing razor blades. He informed Lieutenant 
Scott ot this error and sent him. $400 worth ot coca Cola :t'rOlll the warehouse 
to replace the $400 in ca.ah whioh he had withheld. He replaced the ~H 
lrith Coca Cola because there ,ras an c,yerage at the warehouse and it was 
"much easier to hold $400 than it was to-hold $400 worth ot Cooa Cola.• 
He intended to retain the' oash to apply against future shortages at the 
warehouse.·· ,:here bad been many shortages at that installation due to'.the 
inexperience of personnel. If no shortages occurred before accused "went 
hOlle, • he -intended to turn the money over to the exohange officer or put 
it be.ok into the exchange•. '.lbe warehouse shortage for the month ot . 
January was within the one percent allowanoe and it was therefor• \1Dlle-cea
sary to use the $400 at that time. 

lT 
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According to aocused•a testim.oey, when Lieutenant Scott brought the· 
January, 1947, inventory ot ~change 101-L to him, accused obsen-ed that· 
it disclosed an •enormous shortage,• one that. "just waan•t possible.• 
He therefore instructed Lieutenant Scott to ob.eek the inventory again and 
when the seoond inventory was submitted the :shortage wa.s only •a.bout a 
hundred doll.Ara.• He did not tell LieuteD4.?lt Scott how_ to make up the 
1hortage and had no idea how it was :ma.de -up. ":U" he had told Lieut.DU\ 
Scott to alter hil cash sales records, auch advioe would ha.Te been given 
only to "cover" the $400 which Lieutenant Scott had retained and which 
had presumably been applied to the January account .of kchange 101-L. 
Acouaed would not han noticed the sales analysis sheets 1ubm1tted 'by . 
Exchange 101-L, tor these sheets, being aere.ly the depar-bnental break• 
down of' the 'cash turned in, -wore .not .·enwed::1..n the books, a.ccuaed being 
interested only "in the cash that ci:m.e in, not the depariaiental break
down.• Ule "end of' the month oa1h" ot Ei:change 101-L had not bHn turned 
in at the ti.JM acouaed receiTed the tirat January inventory trC111. that ·u-o~ge. . . 

. ,· 

.&.ooused further teatitied that the 1400 remained in~ exchange 
otf'ioe tor a while but that lie'· 'tina.lly took 1t to hi• room and put it in 
a little tj,n box. · !h.11 n.a :done beoauae, aino. ~ people had aoceia 
to the ottioe, he, decided ·tnat-it wun•t aa!'e there. He did not pla.oe 
the :m.one7 in the H:fe in -the:.~ohange Office, tor he •did.Ji't ,nnt to get 
it mixed up nth• the money pt lx~e 101 and teared thl.t an in1peot1on 
ot the aafe would ·ahor that •there would be too 11uoh money :there.• 'J,o• 
ouaed did not intend -tx, "oo:anrt• 'the t400 and never. carried 1t on hi• 
~rson or oCIIIIJll.ingled 1t w1th tunda ot hi• . own or w1th other tlmda. 

In our .diaousdcn of the hgal auttioienoy of the finding that ao
OUHd embuded 160 c1.1es ot Coca. Cola., the property- of the J,;nq ExoM.llg• 
SerTice, Kunaan Branch, Kunaan, xorea, n will uaume that the deaignation 
"Kun1an .Branch" wa1 meant to include t.b.e exchange warehouae at iun,an 
lrhioh aupplied the Taricua poat exohangH ot tM 65rd Inf'a.ntry Regiment 
a.nd OTer llhich aocuaed had. control. :rhe. ende.noe clearly eatabl11hH that. 
a.ooueod oa'UI ed 150 oa1t·1 ot Cooa Cola to be Hnt tram. th.ii warehoue•, w1th• 
out inTo1oe, to kohange 101-L at, Caap l:lillemneyer tor the purpose ot •r•
pla.o1ng• the amount ot t400 which aoouHd had "withheld• troa a cuh OTer• 
..ge ot that exchange tor the month--01' December 1946. 1h11 uchange ..,.. 
a. branch of the 11dn Ngimental exchange of Yhich aoouaed wu manager. 
It 11 undbputed that thia Coca Cola n1 ,old 01' Ex:ohange 101-L in th• 
r•"2lll' oourH or ltl buab.eu ud that the prooeeda nre pla.oed 1n 1~• 
aocount. ~e que1t10:a., then, 1• whether thil Cooa. .Cola tranaactio• p0untl
to a.n ebeaclement. _ 

It ha• been_ tri.di tionally held that llhere one ha• applied property", 
1n apeoie, to the UH ot it, genea-'1 OWJ:ler, nen though, in good or bad 
td til,. he haa thereby depriTed anothor who might be ocndderod· a 1peoial 
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owner of the property ot its use, he cannot be deemed guilty of a larceny 
or embezzlement thereof unless at the time of such application the special 
OW118r had a right of possession superior to .that or the general owner 1n 
the nature of a'lien or other exclusive right to control the disposition 
of the property. '.Ihis rule is an application of the pr.inciple that both 
larceny and embezzlement are crimes requiring an intent to deprive the 

11ow;ier" pe~nently · of his property without his consent. (Regina v. 
Holloway, 3 Cox CC. 2411 31 I.RA (NS) 822; see for oases where special 
owner has superior right, Commonwealth v. Greene, 111 Mass. 3921 58 ALR 
330J CM 324927, ~-) In Regina v. Hollowa~ a worker in a tannery 
clandestinely took skins belonging to the tannery which had been dressed 
by another workman with the intention of deliverying them ix> 'tile foreman 
so that he would be pa.id for the work done on them as though they had been 
dressed by him. It was held that there was no larceny of the skins, for 
there was no intent to deprive the te.mi.ery or i ta property in them. Since 
the rule· in question dee.ls ..with one of tile fundamental elements of the 
crimes ot larceny and embezzlement, its effect ma.y not be dissipated by 
any relie.noe upon the theory tilat the accused, as against the particular 
owner e.lle ged 1n the pleadingis, had no legal right ix> apply the property 
in the mrner shown by the proof. '.!he allegation of ownership has only· 
to do with the identification of the property made the subject of tile 
larceny or embezzlement charge, the pleadings and proof being sufficient 
in this_ respect if it is shown that the alleged owner had the merest and 
most temporary form of special interest in the property in question 
(CM 319858, Correlle, and cases there cited). '.lhus it has been held that 
one may be guil\y of stealing from a thisf property which the latter has 
himself stolen (Wharton's Criminal Law. 12th Ed.., sec. 1186) and that, 
in embezzlement cases, it is no defense to the bailee that the title of 
the bailor was wrong.t'ul (CM 313165, ID.mter), for in these cases the prop• 
erty under consideration is identified by the tag of ownership found in 
the allegations and accused's felonious intent is shown by his having 
applied the property· to his own use or to the use of a stranger to the 
title or ~ight of possession.therein. It could hardly be said. however, 
that an accused could be held guilty of larceny from a thief of property 
stolen by the latter where such accused intended, at the time of the 
ta.king, to res tore the property to the true·. owner. 

\ 
. . 

In the instant case. it is obvious that accused applied the Coca 
Cola to the use of tbs general owner thereof, the Aney Exchange Service, 
when he sent it to E:x:cha.ngs 101-L which was a aalea outlet of that 
Sen-ice. '.lhe warehouse, which had thereby been deprived of the Coca 
Cola, was also part of the Army Exchange SerYice and there was no _showing 
that the right of possession of the warehouse in. the Coca Cole. was, by 
way of lien or otherwise, superior ix> the general p~prietary interest 
therein of the mentioned Sen-ice. ~ue. when accused sent the Coca Cola. 
to Exchange 101-L, he must have known that it would there be sold, that 
it would thus become subject to a change of specie and, therefore, that 
the Army- Exchange Sen-ice would be depriTed of the Cooa Cola, as such. 
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But, as in the oas• of the Chinese coat, this property was intended to 
be sold and it must be considered that the owner had consented to auch 
a change. We might also point out that even if,. upon all the evidence, 
it were proved beyond a reasonable doubt that accused had shipped the 
Coca cola to Exchange 101-L. without an invoice as a means of embezzling 
other property ot the Army Ex:oha.nge Servi.ce in the future or tor the 
purpose ot covering up such an embezzlement in -the put, tb.is would not . 
establish an embeulement of -the Coca Cola ( CoDlllloz::weal th v. Esta, supra). 
In our opinion, -tne finding of the court herein that aocused embezzled 
the Coca Cola 11 not warranted by the evidence. 

h f'inding tba't accuaed embeuled tlle $400 "witbheld• by hilll f'rOlll. 
the December, 1946, overages of Exchange 101-L must be discussed .tro:m. 
two different aspects; first, did his exercise of control over the 
money as a result of and immediately after his oonterenoe with Lieutenant 
Scott constitute ·the offense of embezzlement and, second, if not, did the 

•. circumstances of his 1ubsequent retention of the :money in hia possesaion 
until it was found in a box in hia quarters by Colonel Reese afford sut
f'icient evidence of his guilt of that offense? Since it appears that 
accused exeroised a considerable measure of supervision over the business 
affairs of Exchange 101-L, it may be said that he wa.1 capable. of committing 
an embezzlement of its assets as well as a larceey thereof (CM 317327, 
Durant, 66 BR 277,309). 

We must answer the first proposition in the negative. 7he meeting 
between accused and Lieutenant Scott in the office of the ma.in field ex• 
change,. at whloh meeting the two' officers decided that they would each 
•hold" hal.f the December overages of Exchan&9 101-L, took place in the 
presence of·:tnree enlisted m.en under conditions indicating a Qomplete 
absence of the secrecy and fraud generally attendant upon a contemplated 
embezzlement. Inde~d, aince upon all the evidence concerning this episode 
the inference that aocwied, at the time of this oonferenoe, took his · · 
"half'" ot the overages of Eicchange 101-L solely for the purpose· ot apply
ing it to :future shoz:tages is as strong it not stronger than. an inference 
that he ill,tended to ~pply it to his own or another use, we must assume 
that the c_ourt, giTing accused the benefit of every reasonable doubt, 
acoepted the former inference and rejected the latter. Aocuised stated 
that he had intend9d ~o apply the t400, which he.cl oome .trOlll. Exchange 

,101-t, to.future shortages in the warehouae•. Both installations wr• 
· part of the Ar-my Exch..nge Service; · the general owner of the money", alld, 

as in, the oase of the Cooa Cola, 1t was not shown. that Exchange 101-L 
had any_ right in the money superior to that of the p·arent organisation. 
Acoused'a guilt of embeu.lement of this :money, there.f'ore, cannot be · 
predicated upon hi• intention of building up a financial reserve to apply 
ag&.inat tuture shortages in the warehouao. 

AB to the second proposition, it appeared that accused had reoeind 
the t400 in December, 1946, and that it was in a box in his room •about• 
25 May 1947 lib.en he turned it over ;to Colonel Reese. Before turning it 
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over to the Colonel-. a.ccused had Wormed him of its whereabouts and had 
"volunteered• a full explanation as to how it happened to be in his room, 
stating that he intended to hold it against future shortages at the 
warehouse. Tb.is intormation had been given to the Colonel after ac
ouse.d had been presented with •the allegations.• but it did not appear 
that these "allegations" included an accusation of embezzlement of the 
$400. Accused testified tha·t the money had never been commingled with 
his own or other funds and there was no evid.enoe that it had been 10 

commingled. ~ere was no evidence that a.ccused ha.d ever done mything 
.with the money other than remove it from his office to his room. Accused 

·.. testified that he had not intended to convert the money and that he had 
· intended to apply it to future short11gea in the warehouse. If no short
ages occurred before he "went home," he was going to turn the money over 
to the exchange officer or pu_t it back into the exchange. No proof in
consistent with this expressed. intention of accused with regard to the 
eventual disposition· of the· 8400 appears in the record of trial. He had 
not placed the money in the. safe in the main post exchange office. for 
he feared that if it had been discovered there he would have encountered 
difficulty in explaining the resulting overage in the account of the 
main exchange. . · 

In Commonwealth v. Este, cited supra• .Justice Robles, wllhe on the · 
bench of the Supreme Judicial Court of Massachusetts, 0 saids 

"~bezzlement retains ll.O much of the character of larceny·: 
that it is essential to the commission. of the crime that the 
owner, should be deprived of the property embezzled by an ad
verse holding or use. No doubt questions may arise as to"wliat 
is a sufficient deprivation or adverse holding •••• But the 
principle remains; and when property is held at every moment 
as and for the master's pl"oper , fraud as to tile so\ll"ce from 
which it comes, or fraudu ent inten as to some in e se, is 
not a sufficient su stitute or the missing element. Under-
scoring supplied.) 

In the instant oase a conclusion that accused held the $400 in a manner 
adverse to the interest ot the Arm¥ Exchange SerTi ce would necessarily 
rest upon a mere suspicion as to what he intended to do with the money 
in the future. Upon such a conjecture, a· conviction of embezzlement . 
cannot properly be rested. Since it appeared,from credible evidende 
emanating from a source other than accused not discernibly prone to a 
contravention of the truth, that the circumstances surrounding .accused's 
initial withholding of the $400 were as consistent with accused'• inno
cence of the crime of embezzlement as with his guilt thereof and that 
accused had turned over the money; apparently in its original form. not. 
merely by way of restitution or return of the property but while asserting. 
which assertion was not oontrOTerted by &DY evidence of probatin force. 
that he had held it at all times for the use of the general owner thereof, 
there is neither occasion nor warrant for an application of the presump
tion of embezzlem~nt which might otherwise have arisen from accused'• 
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.failure to account for the money in the journal o.f Exchange 101 (State v. 
McCormick, 70 RI 339, 38J.(2d) 777J see State v. Christiansen, 98 Utah 
778, 94 P (2d) 472, 475J CM 320308, H~• · 

'.[he· evidence relating to the $3200 shortage in the January, 1947, in
ventory o.f Exchange 101-L was apparently introduood .for the three.fold pur
pose or showing ihat the affairs o.f that Exchange had been conducted in 
a generally .fraudulent manner, that accused was a participant in this 
fraud and that accused should have replaced the $400 "withheld" by him 
upon learning of tti.e shortage. However, it appeared that this shortage 
was corrected shortly after it came to accused's attention, which would 
have obviated aey practical necessity tor applying the $400 to the ac
count of Exohanga 101-L at that time, and tha proof as to accused's 
knowledge of the purported financial manipulations of Lieutenant Scott 
with respect to ihe shortage was so conjectural as to lend no material 
support to the court's conclusion that accused had formed the intention 
of embezzling the $400. Although accused's actions with respect to this 
money may have been contrary to directives ·gOTerning-the proper conduct 
of post exchange business (see par 20,21, AR 210-65, 12 June 1945), they 
did not, we think, amount to an embezzlement ( CM 271265, V{eed, 46 BR 79, 
85). -

Upon consideration of the foregoing application of the law o.f em• 
bezzlement to the evidence adduced with respect to Specifications 2 and 
3 of Charges I and II, we are of the opinion that the findings of guilty 
thereot·ahould be set aside. 

Specification 4, Charge II, and Charge III and its Specification 

Under Specification 4 of Cllarge II accused was found guilty of deal• 
ing in black market activities between 18 October 1946 and 12 June 1947 
by selling cigarettes, purchased from the Arq Exchange Service, to 
Korean nationals at a profit, •contrary to standing orders end direc
tives," in violation of the 95th. Article of War. Charge III and its 
Specification, of which eocused was also found guilty, alleged the com-
mission by accused of the same offense in violation of the 96th Article • 
of War. 

Accused had been Assistant Field Exchange Officer of Field Exchange 
101 from the middle of October, 1946, until 24 May 1947. Choi, Bong Ili, 
a Korean national, testified that he had worked as an office boy in 'the 
office of ExQhange 101. J.ccus~d had sent him to the warehouse to get 
cigarettes some four times. He .obtained the, cigarettes from the sergeant 
in charge o.f the warehouse and sold them to a Korean for occupation soript 
which he turned onr to accused. He did not sell any cigarettes for yen 
but on one occasion had himself bought eight or ten cartons frOJll accuaed 
for which he paid 550 yen a carton. 2hese cigarettes also 08llle tram 
the warehouse. '.!he "largest amount• he had obtained from the warehouH 
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and -sold to the Korean was about 25 carton,. tor which he obtained 80 
or 90 dollars. _Accused ha.d told Choi: that it he did not get •those" 
cigarettes he would be •relieved_.trom. the ottioe." During the course 
ot one pre-trial interrogati9n-; 'Choi had stated that he had ,old oigar• 
ettea tor accused only .one· ta.. 1his wa, a sale ot "ban cartons tar which 
he obtained Korean-·yezi in exchange. In a later pre-trial interrogation. 
he had stated ~the •xo sell cigarettes tor American ma.n to Korean man.• 
•uo sell cigarette, tor Lt. Hanni,• •No sell cigarettes tor Korean yen.• 
•ll~ sell 10 cartons cigarettes tor Lt. Hanni, 11 and •No tell cigarettes 
any man.• -He testified that he had not understood the officers -.ho had 
questioned him and that on the ti.rat interrogation he thought 'that the 
investigating otfioer was referring to the cigarettes Choi him.self had 
bought .from 1:he accused. 1he otfioers -.ho had conducted theH inTeeti• 
fations testified that Choi had not been placed under oath during the • 
respeotiTe interrogations, that no interpr•ter was uaed but that Choi 
appeared to be able to underata.pd questions propounded to him in.Engl.iah. 

-~ sergeant in charge of 1he ,rarehouse testified that •aenral time,• 
accused told him to -gin a Korean boy named Choi, Bong 111, a quantity- ot 
cigarettes. 1he a ergeant oomplied w1th these requests a.nd nenr got an 
inToice or sales llip iD account tor -the cigarettes. which were taken 
trom stock. He was not pa.id tor theae cigarettes, but he had nothing to 
do "with handling the money,•· this being done in the exchange otfio•• 
nte. largest amount ot"cigarettes he could recollect having giTen to 
Choi tor accused was 16 cartons.· 

Arter Colonel Ream had completed his inspection ot accueed'• quarters. 
he accompanied accused to the main field exchange ottice tor the purpoa• 
of turning in the CM.nest coat. J.t this time, accused requested pei,nia
aion to pay tor 25 oartona ot oiga.rettes which he had taken from. the ex• 
change an_d tor which he had not prerlously paid. Pendaaion wu granted• 

. and accused paid the cashier tis.76 tor the 25 cartons ot oigarettsa. 
b cashier who received thia payment testified that he did not know _ 
whether 25 cartons of cigarette• had in .fact. been turned _OTer to· accused. 

In the course ot a tonu.l inveetigation conducted by the Inspector 
General or the 6th' Infantry DiTiaion, accused, h&Tillg been warned ot ld• 
right not to incriminate him.self, atated under oath that he had sold 
•quite a number ot-oigarettee in exceae o.f hia ration" 'that- he had sold 
cigarettes. which he had obtained trom· the exchange warehouse. to Koreans. 
that Ch9i. Bong.Ili, ·had sold oigar~ttea tor him._ and that $700 which he 

. ha.d reeebed troia sources other than hi• pay while aening with the 63rd 
Infantry Regiment had been obtained from the aale,of cigarettes to.Korean•• 

' J. Xoreanyen is worth .0_66667 ~t one United States dollar (par 15, 
lrD Ciro. No. 64. 5 March 1946).-

- ' 

J.l:though; standing alone, tile testimony of Choi might not be 1uf1'icient 
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to establish the resale by accused of cigarettes purchased from the ~ 
Exchange Service to Korean nationals, because of Choi' s contradictory 
pre-trial statements viewed in the light of his. status as an admitted 
acoomplioe (see CM 267651, Bosw-ell, 44 BR 35,42; CM 259987, Loudon, 39 
BR 109,114), we believe that suoh testilnony was sufficiently corroborated 
by accused's admissions, the testimony of tlie sergeant in charge of the 
warehouse end the logical inferences to be drawn from the other evidence 
set forth abon. No local "standing orders and direoti·ns" prohibiting 
the resale for profit7;o""i'orean nationals of cigarettes purchased from 
.Army Exchange Service ,gencies were adverted to during the trial nor do 
any such _local orders or directiTea accompe.ey the record of trial. How
ever, since the court may well have taken judicial notice of Army Regula• 
tions having to do with the matter under consideration, which regulation, 
are "standing orders and directiTes" (CK 307097, Mellinger, _60 BR 199,215), 
we will do so here. Paragraph 13d, AR 210-66, 12 June 1945, prohibits the 
resale of merchandise purchased in an Army exchange exGept for "receiTing 
actual reimbursement w1 thout profit for merchandise purchased at an ex
change a.a a :nw.tter of eoono~ convenience, or necessity as agent for 
other members of the military foroes. 11 We believe that the specifica.tiona 

·hereunder discussion sufficiently allege a-Tiolation by aocuijed of tb.ia 
re·gulation and that the court was warranted in concluding tha.t the proof 
established beyond a reasonable doubt accused's guilt' of the allegations 
contained in such specifications. '.!be activities of accused therein 
decried fall within a. class of unlawful conduct generally deacribed as 
9 Black Market" and constitute a Tiolation of both the 96th. and 95th 

'Al"ticlea·of War (CM 282694, .Andrews, 24 BR (Ero) 11,16). 

Character Evidence 

On oros1-examination of the defense witness Major Saffold, the proseou• 
tion elicited testbi.ocy to the effect that the Major did not· have confidence 
in accu1ed. Civilian counsel for accused contended, before the Board of 
Review, that the reception of thi1. evidence was in contravention of the 
rule excluding evidence of a.ccusod 1a bad oharaoter where a.ccused haa.'. ad
duced no OTidence in his OWll behalf as to his good· character and that 1:he

1 

, introduction of such evidence na error prejudicial to the substantial , 
rights of acc12Sed (par ,ll2b, YCM l928J CY 300845, Robillard, 9 BR (E'.00) , 
106,114). -

. We are of the opinion tha.t tha .cllalienged testim.ocy was elici'ted 
within the proper acope of crosa-exudnation and that, therei'ore, it w.:1 
not objectionable. In response to queation. propounded to him by defense 
counsel on direct examination, Major Saffold had testified that prior to 
the diacl9aure on or about 26 May of the "alleged discrepancies,• he had 
confid:no• in accused, was sa.tiafied that accused "could discharge hi• 
duties and had seen no reason for not giTing a.o'cused •a free hand" in 
the operation of the field exch.a.:n.ge. He a.lac testified that ha wa.s "Terr 
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favorably impressed" with accused'• •eff'ioient manner of 'taking over.• 
It is thus apparent that the defense. for its own purposes. had opened 
up the question of Major Saffold 1s trust in accused. It follows. then. 
'that the defense had brought upon itself. and should reason.ably have an
ticipated. whatever unfavorable effect upon accused's case may have re
sulted from the ensuing cro~s-exe.m.ina.tion upon this subject (par 121b, 
MCM 1928). . · - . -

. . 
5. Reoords of the Depar'bnent of the Army show that accused 'is 20 

years of' age and ia umnarried. He .is a high school graduate and attended 
the University of Utah for one 'third of' a year. studying business adminis
tration. AB a member of the ASmP. he attended Stanford University for 
one third of' a year and the University of Minnesota for two-thirds of 
a year. At the first institution he studied engineering and at the second 
Japanese. He was engaged in the study of Japanese tor use in -the Intelli
gence Service when he was called to aotive duty ft-am the Enliated Reserve 
Corps in October, 1946. On 3 July 1946. upon graduation from the Infantry 
Officers' Candidate School at Fort Benning. Georgia, he was appointed and 
oommiuioned a second lieutenant in the ~ of the United states. Re 
was assigned to the Pacific '.!heater by War Depar'bnent Orders ·dated 15 
July 1946. His efficiency rating for the 74-day period ending on 31 
December 1946. during which period he performed duties as Assistant Field 
Exchan&e Officer. 63rd Infantry Regiment. was superior. In civilian life 
he had been employed as a clerk in a Safeway Store._in Salt Lake City, 

· Utah. -

6. On 30 ..September 1941. Mr. Raymond R. Brady• an a.ttorney fr~m 
Salt Lake City. Utah.· appeared before 'the Board of' Review and made ore.l 
argument and filed a brief on behalf of accused. Careful canaidera.tion 
has_ been given to both argum.>nt and brief. 

' ·1~ '.!he court was legally constituted and had jurisdiotion over ao.:. · 
cused and of 1:he offenses. Exoept as noted above. no error• injurioualy 
affeoting the substantial rights of accused were committed during the 
trial. 1he Board of Review ia of the opinion that the record of trial 
is legally insufficient to support the findings of gullty of Charge I 
and its specifications and of Specifications 1. 2 and 3 of Charge II. 
legally sufficient to support the findings of guilty of Charge II and 
Specification 4 thereunder end of Charge III and its specification and 
legally &ufficient to support the sentence as approved by the reviewing 
authori~ _and to warrant confirmation thereof~ Dismissal is mandatory 
upon conviction of an officer of a violation of Artiole of War 95 and i• 
aufuorized upon conviction of an officer of a Tiolation of Article of War 

. 96. 

Judge .Advoce.te 

Judge Advocate 
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JAGK - CM 325523 ·lat Im 

JAGO, Dept. ot the A:rlffl, Wuhingtou 25, D. C. JAN 5 1948 
/ 

·.T01 The Secretary ot the Ar"tq 

1. Pursus.nt to ExeoutiTe Order No. 9556, dated May 26, 1946, there 
are transmitted herewith for your action the record of trial and the 
opinion ot the Board. ot Revi• in the oaae of Seoolld Lieutenant Kenneth 
J. He.nni (0-1340195)~. Infantry. · 

.··. 2 •... Upon trial by general court-martial this officer was town guilty 
of the embezzlement· of an electric air heater and a Chinese dlk ooat, 
property ()f the-~ Exchange Service (Speo. 1, Charges I .and II), ot 
the embe~zl~ent of 150 casea of Coca Cola, property of the .Anq Exchange 
Semce~: iunsan_13~anch, Kuman, Korea (Spec. 2, Chargea I and II) and of · 
the embeiz),~:metti;_:or t400 in occupation currency, property of the .Anq h-

. change Serv.;toe, -~-~tel Exchange Number 101-L (Spec. 3, Charges I and II), · 
in Tiolatioii iff'._~i-cl,s of We.r 93 and 95. He wa.a also found guilty of 
dealing in blac~ Jli,i,rket activities, by Hlling oigarettea purchased from 
the ~ Exc~ge Sertice to Korean nationals at a pro.fit contrary to · 
standing orders and ·dfrectives, in violation ot Articles of War 95 and 
96 (Speo. 4, Charge It, and Charge III e.nd i ta Spec.). No evidence of 
preTious oonviotiom was introduced. He was sentenced •to pay to the 
United. States a fine of one thousand dollars, to-be diamiued tho aemce, 
and to forfeit all pay &.JJd allowances due or to become due, a.ni to be con
fined at ha.rd labor at such pla.ce as the reviewing authority ;na;y direct 
for ten yea.rs.• The reviewing authority approved only so muoh of the 
sentenoe as proTided for ·dismiual. forfeiture ot all pay and allowances · 
due or to beoome due am confinement at hard labor tor five yea.rs e.IJd for• 
warded the record of trial tor action under Article of W'a.r 48. 

3. · A summa.ry of the eTidenoe may- be found in the aooompaeying opinioll 
of the Boa.rd of Review. I oonour in the opinion of the Board ot Revie,r 
that the record ot trial is legally inautfioient ·to support th• findingl 
of guilty of Charge I and it• specifications. am of Specifications 1, 2 
and i ot Charge II, legally autficient to support the fiDdings of guilt7 
ot Charge II and Specification 4 thereunder and ot Cha.rge III am its 
specification and. legally sufficient to support the sentence as apprond 
·by the reviewing authority and to warrant confirmation thereof• 

. Aocu.aed •aa . .A.uistant F.Leld Exchange Officer of Field Exchange 101 
'from the middle ct October. 1946, until 24 Ya.y 1947. At this time he wt.I, 
19 year• of age and _bad •ao:me buai11eas training• in high aohool and "~• 
quarters ot aocount_ing in college." Field Exchange 101 wu the main poal 
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exchange ot the 63rd Infantry Regiment e.nd. wu loca.ted at Kun.san. Korea. 
Connected with this excha.nge were seTeral bra.noh exchanges, one of 'Which 
was Exchange 101-L looated a.t Camp Hillenme7er. am. a. warehouae which 
supplied a.11 the regimental exchanges. The warehouse •a.a situated close 
by the main exohange in Kunsan. Accused's duties were to receive and. 
check mercha.n:iiae. to make adjustment Touchers f-,r overages and shortages 
on incoming ahiplm;'nta. to supervise the break-down ot lllBrohand.iae to the 
branch exchanges a.nd to make inToices. He receiTed the accou.uta or the 
branch exchanges when they came in at the end of the month and took care , 
of the inventories. He also acted a.s bookkeeper ot the exchange and had 
charge _of the warehouse. He had "more or less a tree hand• in running 
the exchange. tor the Field Exchange Officer of Exchange 101 wu not 
familiar with post exchange operations. -.as onl7 a tigunhea.d" an:l ad-· 
mitted on the witneu stand that "he did not know wha.t wa.a going on• in 
the exchange. Monthly aa.les in Field Exchange 101 were generally over 
$100,000. Accused' a office Wa.B i~ the ·main post exchange building in· 
Kunsan an:l he wu quartered in a room in an a.djaoent building used for 
of.fi oers' quarters. He frequently worked on the .books ot the field ex
change in his room. 

. 
In December. 1946, Exchange 101-L had a. cash overage of $850. J. 

Lieutenant Soott was in direct charge of thia exchange. .A.t a. conferenoe 
held between accused and Lieutenanj; Scott concerning this overage., ea.ch -
officer agreed to •hold" half the amount. both agreeing that the oTerage 
would probably show up in the inTentory for the tollcnring month. Thia 
oon.ferenoe wu held in the offio• or the main exchange in the preaeZIOe 
of three enlisted men. There was no a.ppea.ra.noe of aecree;y and no admoni
tions not to speak a.bout the transaction were made. About 15 Janu1U7 
1947. aooused noticed that Exchange 101-L had onrpric•d certain razor 
bladea on the December inventory. causing a oomiderable shortage in it. 
account. and thereupon aent tha.t exchange 160 cues of Coca Cola to re
place "the 400" which he had withheld. The price of Coca Cola wu tz.55 
per oase. The Coca Cola came trom the warehouse-and wu not a.coompanied 

. by an im-oice. · Property wu not a~pposed to be removed from the warehouse 
. except on im-o1ce or ca.ah sales. The Coca Cola wa.a ·aold in Exchange 101-L 
and the proceeds were· "put in regular PX mone7. • J.ocused testified that 
he did not return the $400 in ca.sh to Exchange 101-L beca.uae there waa 
a small overage at the warehouse that month and he meant to hold· the money 
to apply to f'uture shortages at the wa.rehouse ainoe ·•1t was much ea.aier 
to hold $400 than it was to hold $400 worth ot Coca Cola..•· There were 
recurring shortages at the warehouse because of inexperienced personnel. 

On 24 May 1947. during the course of a formal investigation into 
the buaineu affairs ot the post exchanges of the 63rd Infantry Regime:nt 
by the Inspector Genera.l of tba 6th Infantry Division. Colonel Reese. ac
cused "Tolunteered" the information that "the $400" wi tbheld by him .trom 
the Deoeaber. 1946. overage ot Exohal'lge 101-L wa.a in a. box in his room. 

• r' 
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a.nd gave the Colonel a full explanation of how it happened to be in his 
possession. At this time he sta.ted that he intended to hold the money 
against future ahortagea at the warehouse. La.ter, Colonel Reese acoompanied 
aocused to the latter's quarters. where aoouaed took the money, whioh wu 
in ocoupation currenoy, out of the box am turned it over to the Colonel• 

. Aocused testified that he kept the money in his room beoause he had 
decided that it •wasn't sa.fe" in the exchange office. He did not place 
it in the sa.fe in the exchange office, tor he "didn't want it to get mixed 
up with" the money ot Exchange 101 a.lX1 feared that e.n inspection of the 
safe would show that "there would be too much money there." .He did not 
intend to "convert" the i4oo and had never commingled it with his own 
funds or with other fwxia. 

The Post Exchange Officer of the 6th Infantry Dirlsion. Colonel Ream, 
aided the Division Inspector General in the investigation into the manage• 
ment of the post exchanges of the 63rd Infantry Regiment. On 28 May he 
"took Lt. Hanni in my jeep to his room. and went into his room, and I 
asked him questiona relative to all of the item.a in his room. Those items 
tha.t he said he owned I did not mention to him. 'l'he items tha.t. he did not 
awn and were not on invoice from the Exchange are those that I mentioned. 
Relative to the Post Exchange items that he said he owned and purchased, 
those I did not mention.• Among the items in a.ocused's room, which aocord
ing to accused's statements to the colonel belonged to the exche.nge, were 
an electric heater and a silk brocaded Chinese coat. The heater was on the 
floor, in plain Tiew, and accused told Colonel Ream that he had take~ it 
trom. the· exchange so tha.t he might keep warm. The silk coat was in a.c
cuaed' s closet ani as to this item accused stated that he had ;taken the 
coat home a few days before to examine it. had set it aside waiting to 
make up his mini whether or not he wanted to purchase it, had finally • 
decided that he did wa.nt to purchase it but had not paid tor it "aa yet•. 
These coats were •normally• disposed of by lottery. Accomp&nied by ao~ ·.
cUBed• Colonel Re~ returned the coat to the main field exchange otfio•• 

. The heater had been seen in a.ocused •a: ~oom in_ J.:pril 1947 by the F.ield 
Exchange Officer of Exchange 101 who obsen-ed that e,t that time the.:waather 
waa sufficiently severe to require heating., During the winter. whell :1t : : 
was oold and there waa no· wood to put on the fire. the sergeant in cM.r"ge 
of the warehouse had delbered three heaters to.the office of Exchange 101· 
Without an invoice at the request of accused. 4.rbe sergeant had seen'aocused 
take_ the Chinese coa.t from the warehouse a.Dd. from aoonsed's rem&;rk8 on· . · 
this oocaaion,. had reoe1Ted the impreas1on that aoouaed was going to tab. 
it to the officers' quarters alld display it to some of the ottioera. . 

Accused testified that he.had moved .the heater frcc the· exchange office 
to his room to lc:eep warm. while working on post exchange records and that · 
he intended to turn it in when the weather got warmer. He carried the 
heater on inventor,y. !.a to the Chinese coat, he testified that he was going 
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to show it to aom.e ot the officers and ·then decide whether ·to buy it. 
He did not h&ve time •to think, a.bout• the garment prior to the time 
Coloxwl Re&lll. saw it in his room on 28 llay. for he ha.d been ca.lbd oa.y 
to a.ttend the investigation a.t Camp Hillemneyer on 24 May. the day the 
ooa.t ha.d been placed in his quarters. and he had not returned until 28 
May•. When Colonel Ream itl8peoted accused's quarters, the Coloml went 
around the room and a.sked e.c·cuse4 whether ea.ch 1tem therein belonged to 
accmed or to the excha.r:lge. Accused did not misrepre11ent. the picture aDd 
in this respect testified, •1 :imagim. it I would ha.Te told him they are 
mine, he wouldn't have lcnown an:,- different. The ones that were mm I 
told him, tlw ones that were Post Exchange I told him.• 

. Upon careful oonaideration of a.11 the foregoing evidence, I am of 
the opinion that. the oour-t; did not have before it sufficient· proof to 
1rurant; a·_conclusion, baaed on a moral oerta.inty, that a.ooused intended 
to deprive the J.:rm.y Exohallg• Service permanentq of its property in the 
$400,_ the el• ctrio heater, or the Chiu.se coat. As to the 150 cases of 
Coo& Cola.,· it a.ppears a.ffirmatively that·tbo genera.! owner thereof, th• 

··-Arm:, Exchange Senioe, a.ctua.117 we.a not deprived of its proprietary- in• 
tereat in this merohalldise. therefore, I am of the opinion, as ia the 
Boa.rd of Review. that accused cannot stand lega.117 convicted of an em-
beulement of these i tema or &II' of them. ~ 

. Choi, Bong 111, a Korean nationa.l, had worked as a.n otf1ce bo7 in 
the office of Field Exchange 101. He testified that aoeuaed had aent 
him to the •a.rehouse to get ciga.rettea some four times. He obtained the 
ciga.rettes fro• the sergeant in charge of the warehowse a.nd sold them to 

_a. Korea.n for occupation script which he turned onr to accused. ·On one 
oooaaion he had himself bought eight or ten ca.rtona tram aooused for whioh 
he paid 550 yen a oa.rton. These cigarettes also came from the we.rehouse. 
The •1argeat ui.omt• he had obta.imd from th• warehouse am sold to the 
Korean wu about 26_oa.rtona for which he obta.ined 80 or 90 dollars. 

Although i 1; was shown tha.t Choi ha.d made contradic~ry pre-tri&l 
statements to the etfeot that he had l:lOt sold oiga.rettea tor aoouaed. 

· there wa.a other evidence tending to corroborate his teatimo:ny on the wit
nese sta.nd. The sergeant in charge of the warehouse testified that 
•severa.l times• e.couaed had told him to give Choi a quantity- ot cigarette,. 
The sergeant complied w1th these requests alld never got a.n invoice or aa.let 
tlip to account for the oiga.rettee, which wer~ taken from stock. He was 
not pa.id tor these cigarettes, but he ha.d nothing to do -...1th handling 
the money, •··this being done in the exoha.nge office. The.largest amount 
of cigarettes he could recollect having given to Choi tor acoused was 15 
cartons. At the time Colonel Ream accompanied acoUfied to the exoha.nge 
office tor thll purpose of returning the Chinese ooa.t, accueed pa.id $18. 76 
tor 25 cartom of oiga.rettH which, he ata.ted, had been ta.ken tro:iu. the • 
ex:oha.Ilge by him and for whiotl he had not preTiousl,- pa.id the purchase 
Price. During the course of the innstigation before Colonel Reese,. 
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accused stated un:ier oath that he had sold •quite a number ot cigarettes 
in excess or hie ration• that h• had aold cigarettes, which h• had ob
tained from the exchange warehouse, to KorefUlS, that Choi, Bong Ili, 
had sold cigarettes tor him, and that $700 which he had receind from. 
aouroes other than his pay while ur1i:cg with the 63rd Infantry Regiment 
had been obtaimd trom the aale or oiga.rettes to Koreana. 

Paragra.ph l3d~ AR 210-60, 12 June 1945, prohibits, with •xoeptions 
not here material-;" the resale of m.ercha.niise purchued in an J.rm:y Exoha.nge. 

am of the opinion that accused wu properly convicted of enga.giDg in 
black ma.rket·aot11ities by reselling at a profit ciga.r•ttea purchased from 

' the Army Exchange Semce contrary to sta:tXling orders and directives as 
alleged. · 

' 
•• Accused is 20 yea.rs of age and is umnarried. He is a high school 

graduate and attellded the University- of Utah for one third of a yea.r, atudy
ing business administration. As a. member of the ASTRP, he attended Stanford 
University for one-third of a year aIJd the Univeraity of Minnesota. for ,taro
thirds of a. year. At the first institution he studied engineering a:tXl at 
the second Ja.pamee. He wu engaged in the study of Japanese tor uae in 
tbe Intelligence Sel'Tice when he was called to active duty from the Enlisted 
ReserTe Corpe in October, 1945. On 3. July 1946, upon gra.duation from the 
lnf'a.nt17 Officers' Ca.ndida.te School at Fort B.nning, Georgia, he was ap-· 
pointed &Dd ooinmiuioned a ucolld lieute.na.nt in the Army of the United ' 
States. He wu assigned to the _Pacif'io Theater by: War Department Orders 
dated 15 July 1946. Hi.a efficiency ratirig tor the 74-day period eliding on 
31 Deoember 1946, during which period he performed duties u Assistant 
Field Exchange Officer, 63rd Iri.f'a.ntry Regiment, 11as superior. In ci1iliaD 
life he had been employed aa a_ clerk in the Se.i'eway Store in Salt Lake City, 
~~ • I 

•. . 
5. On 30 September 1947, Mr. Rayw)Ild R. Brady, an attorney tro:m. Salt 

Lake City, Utah, appeared before the Board of Review arid :made oral argu
ment and filed a brief on behalf of accused. Ca.re.tul condderation ha.a 
been giTfn to both argumanli and. brief; 

6. · For the reuona set forth a.bove. I recommelld that the fi:tXlings 
. of guilty of Charge I and its specification.a and of Speciticatioll8 1, 2 

a.Ild 3 of Charge II be diaa.pproved. l further recommend, in rln- or ao
ouaed • s youth, inexperience and prior ~lear record and the laok or proper 
aupervision over exchange acti1ities that the sentence as approved by the 
reviewing a.uthori ty- be confirmed but: that the oonf'inement be remitted and 
the forfeitures be reduced to torfeiture of JlOO pa.y- per month for five 
months, and that the eentence a.a thus modified be carried into execution but 
that the execution of the dbmiaaa.l be suspe:tXled during good behavior. 

7. In.closed ii a form of ao o 
foregoiZ2g recommendation should 

· ( i"C~ 27,. (DA) 22 JAn 1948).
11 THOMAS H. GREEN 

l. Record of trial Major Gelien.l CM 325523 
2. Fona of a.otion Tpe Judge Advooa.te General · 
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IEPARr!ENr OF THE AHMY 

In the Ottice of The Judge .A.dvocate General 
·. Washington 25, D. c. 

JAGH - CM .325551 
'' 

U N I T E' D S T A T E S ) ATLA.Nl'IC DIVJSION 
) AIR TRANSPORT COMMAND 

v. ) 

l 
) Trial by G.C.M., convened at 

Captain R<l3ERT C. WASHBURNE: Morrison Field, West Palm 
(0-1285152), Headquarters 1:ir Beach, Florida, 22 J~ 1947. 
Res~ue Service (62d Arm:, .A.ir Dismissal 
Farces Basa Unit) • ) 

OPINION of, the BQlRD OF REVIEW 
HDrTEN>T'EIN, O'BRlEN, and LYNCH, Judge .ldvocatas 

·---------- I -

1. The Board ot Review bas examined the record of trial in the 
case of the officer named above and submits thiB., its opinion~ to The 
Judge Advocate General. , 

2. The accllSed was tried upon the folloring -Charge and Speci
fications a 

CHAROE1 Violation of the 94th Article of War. 

Specification 11 In that, Captain Robert c. Washburne, 
Headquarters, 1:ir Rescue Service (62d J..rmy J.ir Forces 
Base Unit) Morrison Field, West Palm Beach, Florida 
did, at Morrison Field, West Palm Beach, florid&, on 
or about .31 lugust 1946, present for payment a claill 
against the United States by presenting to Major F. H. 
Gray, Finance Officer at Morrison Field, West Palm 
Beach., Florida, an ot.!'icer of the United States, duly
authorized to pa:, such cla~, in the amowrt. ot $33,3.48 
for services alleged to have been rendered to the United 
States b7 said Capt;ain Robert c. Washburna during August 
1946, which claim 118.S false and traudulent 1n that said_ 
Captain Robert c. Washburne bad received partial payments 
totalling $150 on or about 29 iugust 1946 and was en
titled only to a balance ot $1.8.3.48 far said services 
rendered during iugust 1946 and said claim 1rlW then lcnmrn 
b;y the said Captain Robert C. Wa.shburne to be ralse and 

· fraudulent. · 
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Specification 2t In that Capl;ain Robert c. Washburne, 
Headquarters, Air Rescue Service (62d Army Air Forces 
Base Unit) Morrison Field, West Palm Beach, Florida, 
did, at Fart Sam Houston,. Texas, on or about 26 Jmrch 
1947, present :tar payment a claim against the United 
States by ~esenting to Colonel J. R. Vance, Finance 
Officer at Fort. Sam Houston, 8.:11 o.tticer of the United 
States, duly authorized to pa;r such clam, in the 
amount ot $175 .00 :tor senices alleged to have been 
rendered to the United States b;r said captain Robert 
c. Washburne during :March 1947, which cla:l:m was false and 
traudule~t in that said Captain Robert c. Wasbburne bad 
received a partial payment in the amount of #200.00 on 
or about 17 March 1947 and was entitled only' to a balance 
of $108.48 :tar said services rendered during lfarch 1947, 
and said claim was then known by said Captain Rd:> ert, c. 
Wasbburne to· be false and fraudulent. 

Specification Ja. In that Captain Robert c. Washburne, 
Headquarters, Air Rescue Service ( 62d A.riey Air Forces· 
Base 'Chit) Morrison Field, West Palm Beach., Florida,. 
did, at · Morrison Field, West Palm Beach., Floridaj on 
or about 31 ».arch 1947., present for payment a cla:l:m 
against the United States by presenting to Major Fe H. 
Gray, Finance Of:ticer at Marrison Field., lfest Palm 
Beach., Florida, an officer o:t the United States., duly 
authorized to pay such cl.&i.m9., in the amount o! $108.48 
tor services alleged to have been rendered to the United 
States by said Captain Robert c. Washburne during March 
1947., which claim was false am fraudulent. in that said 
Capt;ain Robert. c. Washburne was not entitled to any pa;r
nant fer services rendered during March 1947 and had 
alreaey received $66.52 in excess ct the amount due him 
!er .said sern.ces rendered &iring March 1947; and said 
claim na then known by 1aid Captain Robert C. Washburn• 
to be false end fraudulent. 

He pleaded guilty- to., and was found guilty ot., the Charge and the Spec
ifications thereunder. No evidence at ~e"fious con'Tictions waa introduced. 
He 1fU sem.enced to be dismissed tm senice. Tb9 revining authorit:, 
ap:r;rO'V'ed the sentence and fcrwarded the re.card ct trial tor action under 
.lrticle of War 48, recommending that the sentence be commu.ted to a 
reprimand and a forfeiture of $100 pay per month tor six months. 

3. The Board of Review adopts· the 1tatement o.t the eTidence and 
the law contained in the revie'llf ot the !tlaotio Division, .lir Transport 
Command Judge Advocate, dated ll September 1947. 
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4. The accused is 29 years o! age and married. Records of the 
Arnrt shOII' that he completed two years at Louisiana State University and 
was graduated from Chenier BU!Jiness College, Beaumont, Texas, 1n 1940. 
He was inducted in the A.rmy on 4 ipril 1941 and served as an enlisted 
man until his graduation from the Infantry School., 0f'ticer Candidate 
Course., on 9 June 1942., when he was commissioned second lieutenant, 
Army at the United States. On 10 November 1942 he was promoted to the 
rank of first lieutenant and on 16 June 1945 to the rank of captain. 
He served overseas in the Pacific Theater from 9 March 19.44 to 20 Novem-

. ber 1945. His per.f'ormance ratings as set forth in WD., A.GO Farm 66-2 
from 16 July 1942 to l December 1946 are as followsa 6 Superiors., 7 
Excell.ants, 2 Very Satisfactories and 1 Satisfactory. He was "fined" 
and reprimanded under the JZ"OVisions of 1rticle of War 104., on.? 
September 19.44, for drunk and disorderly conduct. 

5. Tm court was legally constituted and bad jurisdiction of the 
person and the o.f.f'enses. No errors injuriously affecting the substantial 
rights at the accused were connnitted. The Boa.rd of Review is of the 
opinion that the record at tria.l is lagally sufficient to support the 
fimings of guilty and the sentence and to warrant confirmation of the 
sentence. A. sentence to dismissal is authorized upon a conviction of 
a violation of J.rticle of War 94. 

--~----=~~--4...h--c...~-~----' Judge Advocate 

_._.~il,,,W,',l""f-;_q~-~-.......--'-<'1.~--· Judge !dTocate 

(/--,(f,l&,~d~Af4~-___._, Judge Advocate,r 
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1st IndJAGH - CM 325551 

0, .• ,947JAGO, Dept. of the Army, Washington 25, D. c. N V ":, .~0 .. 
TO, The Secretary of the Army 

. 1. Pursuant to Executive Order No. 9556, dated 26 ~ 1945, there 
are· transmitted herewith for your action the. record of trial and the 
opinion of tre Board of Review in tre case of Captain Robert C. Wash;. 
burne (0-1285152), Headquarters Air Rescue Service (62d Army Air Forces 
Base Unit). · 

2. Upon trial by general court-martial this officer was found 
guilty or presenting false claims against the United States (3 Speci~ 
fications), in violation of Article of War 94. No ~vidence of previous 
convictions was introduced. He was sentenced to be dismissed the serv
ice. The reviewing authority approved· the sentence and forwarded the . 
record of trial fer action under Article· of War 48, recommending that 
the sentence be cOJllmUted to a reprimand and forfeiture of $100 pay per 
month for six months. 

3. A. summary of the evidence may be found in the review of the 
Atlantic Division, Air Transport C011mand Judge Advocate which was 
adopt.ad in the accompanying opinion of the Board of Review as a 
statement of the evidence and law in the case. The Board of Revielf' 
is or tm opinion that the record of trial is legally sufficie~to 
support the findings or guilty and the sentence and to warrant con
firmation of the sentence. I concur in that opinion. 

On three occasions between 31 .A.ugust 1946 and 31 March 1947, ac
cused presented to certain army finance officers, for payment, ~Y 
vouchers in which the amounts claimed due and payable were in excess 
of' the amounts actually due the accused. .A.a a result of these vouchers 
he ns paid a total of $325 in excess of the pay due him for the periods· 
involved. He was charged lfith knowingly presenti11g for paymer.t · false and 
fraudulent claims (3 Specs) against the United States, in violation of' 
Article of' War 94 • 

.A.t the trial he pleaded guilty to the offenses charged and stipulated 
that all facts alleged .in the Specifications were true. In extenuation 
of' his wrongful acts he s'tated that his wife had incurred, debts in the 
amount. of $500 at department stores in CincirlnEl.ti., aDi that his lawy.er 
informed him that he (accused) was legally bound to pay these debts. In 
order to meet this obligation he borrowed $300 from a· fel101r officer, 
which loan he was required to repay at the rate of $50 per month. He 
further stated that he was supporting his son and for the last five. years 
he had been supporting his grandmother•. The latter, during her recent ' 
illness, had incurred debts for medical attention in the amount of' #150, 
which he also had paid. . 

., I 
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Restitution of the entire amount, received by accused as a result of 
presenting the false pay vouchers for payment, ha~been made. 

4. The accused is 29 years· of age and married. Records of the Army 
· show that he completed two years at Louisiana State University and was 

graduated from Chenier Business College, Beaumont, Texas, in 1940. He 
was inducted in the 1rmy on 4 April 1941 and served as an enlisted man 
until his graduation from the Infantry School, Officer Candidate Course, 
on 9 June 1942, when he was commissioned second lieutenant, Army of the 
United States. On 10 November 1942 he was promoted to the rank of first 
lieutenant and on 16 June 1945 to the rank of captain. He served over
seas in the Pacific Theater from 9 March 1944 to 20 November 1945. His 
performance ratings as set forth in VID, AGO Form 66-2 from 16 July 1942 
to 1 December 1946 are as follows, 6 Superiors, 7 Excellents, ·2 Very 
Satisfactories, and l Satisfactory. He was "fined" and reprimanded 
under the provisions of 1rticl~ of War 104, on 7 September 1944, for 
drunk and disorderly conduct. 

5. I recommend that the sentence be confirmed but in view of all 
the circumstances of the case, together with the recommendations of the 
reviewing authority, recommend that it be commuted to a reprimand and 
forfeiture of one hundred dollars pay per month for six months; and that 
the sentence as thus commuted be carried into execution. · 

6. Inclosed is a form of action designed· to carry into ef.fe~t the 
foregoing r<?commendations, should such action _meet ~~h your .a_pproval• . · 

....:-· ::. 
CM 325551 

,. 
2 Incls 

l - Record of trial Major General 
3 - Form of action The Judge .ldvocate General 

(~-GCM;-80 D.A., 10 Dec 19h7) •. -
,. 

THC!lAS H. GREEN 
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DEPARn.lENT OF TH& ARMY 

In the Of!ice of The Judge AdTocate General (.321) 
Washington 25, D. c • 

. J.AGQ - CM 32556o 

UNITED STATES ) 
) 

v. ) 
) 

Maj or CARROLL B. McELROY ) 
(0-24426), 3rd Base Comple-) 
m:ent Squadron, Al.brook ) 
Field, Canal Zone. ) 

OCT 3O1941 
CARIBBEAN AIR COMMAND 

Trial by G.C.M., convened at 
Howard Fielq, Canal Zone, 26 
August 1947. Reprimand and 
for.t'eiture of $100.00 per month 
tor fin (5)-months. 

OPINION ot the BOARD OF REVIEW 
• JOHNSON, SCHENKEN and KANE, Judge Advocates 

i. The record of trial in the case of the officer named above has 
been examined in the Office of The Judge.Advocate General and there .tound 
to be legally insuf':t'iciant t(> support the findings of guilt;r and the 
sentence. The record has now been examined b7 the Board o.t Review and the, 
Board submits this, its opinion., to The Judge Advocate General. , 

. 2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th .Article of War. 

Specification: In that Major Carroll B. Uc:Elroy, 3rd Base 
Complement Squadron., Albrook Field., Canal Zone, did.,.at 
Army- Air Force Sub-Base., Guatemala City., Guatemala, Central 
.America, on or about. 21 June 1947., wrongfully and know
ingly 'rl.olate paragral=h la (2) of Caribbean Air Command 
Regulation 55-1, dated 8 May' 1947, which sets forth mini
mum crew requirements for the operation of C,.,45 type air
craft, ey t:cying a C,.,45 Aircraft, serial number 44-47530, 
without the aid of a co-pilot, or an engineer or crew chief 
qualii'ied to act as co-pilot•. 

He pleaded not guilty to, and was tound guilty or., the Specification and 
Charge. No evidence o:t preTi.ous convict.ions was introduced at the trial. 
He was sentenced to be reprimanded and to forfeit one hundred dollars 
($100.00) per month tor ten (10) months. The reviewing authority ap
proved the sentence and ordered it executed but remitted so much thereof 
as-is in excess ot a reprimand and forfeiture of one hundred dollars per 
month for five mor ths. The re$1lt of the trial was promulgated in General 
Court-Martial Ord;rs No. 31., Headquarters Caribbean Air C011111.and., Al.brook 
Field, Canal Zone, 8 September 1947. 
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. 3. The evidence for the prosecution showed that about 08QO hours, 
on or about 21 June 1947, at the Army- Air Base, Guatemala City, Guatemala, 
Lieutenant.Gold K. Holland observed a C-45 type aircraft in a damaged 
condition located between the taxi strip and the runway. The position of 
the pl.ane indicated that it had attempted to take off, in the direction 
of San Jose, Guatemala (R. 6-8). . · -

.Captain J. L. Clements, the Flying Safety and Aircraft Accident 
Investigating Officer, .Al.brook Field, Canal Zone_, arrived in Guatemala 
City, on 23 June 1947,· 'Where he observed a C-45 type aircraft with the 

.landing gear collapsed and partially sheared off,the left wing, .fuselage, 
and rudder buckled, and the left wing damaged. '!'he damage to the air- . 
craft ns in his opinion caused by a collision of this aircraft while 
moving along the ground or while in flight (R. 10, 11). · 

Captain Robert L. Root, Assi'.stant Engineering Officer, Al.brook 
Field, Canal Zone, ,mo also nnt to Guatemala City,.on 23 June 1947,· ob
S8"ed a C-45 type aircraft, serial number 44-47530, in a badly damaged 
condition. ·He testified that in his opinion the damage could have been 
caused oncy- while the aircraft was taking off or landing (R. 12, ]J). 

There was introduced into eTi.dence a written pretrial statement 
signed by the accused (R. 14, 15; Pros. Ex. B). The defense- objected to 
the admission of the document on the ground that the prosecution had not 
introduced sufficient proof' of the corpus delicti to allow tha confession 
to be received in evidence (R. 15, 16). Accused stated that on the morn
ing of 21 June 1947, at Guatemala City, Guatemala,· he flew a C-45 au
cratt, #44-47530, and was the sole occupant aid crew member of the air
plane involved. About lllO hours, on 21 June 1947, he started his pre
n1g!it inspection -of the airplane and upon completion he was cleared by
the operations otficer .for a flight of about thirty- minutes to San Jose, 
Guatemala. Arter clearing the rumray his right engine failed, the ail'
cratt swerved, and crashed to the :rumray, thus inflicting the major 
damage to the cratt. He also stated that he had .full knowledge of the 
provisions of Caribbean Air Com:nand Regulations 55-1 which established 
the minimum pilot and air view requirements of multi-engine aircraft ot 
his comnaoo.. · 

The court took judicial notice of these regulations which were in
troduced in evidence (R. 14; Pros. Ex. A). The regulations were as .tol
l01r11: 

"OPERATIONS 
_ MWmum Pilot and Aircrew Requirements for ?&lti-Engine
Aircraft 

2 
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(This :regulation supersedes CAirC Regulation 55-l, dated 
9 December 1946.) · . · · 

· l. In.accordance with the provisions of paragraph l, AA:F 
Regulation 55-5 1 it is the responsibility of the unit comander 
to insure that each aircraft under his control is operated with 
sufficient aircrew pers'?llllel to insure successful completion of 
the _flight. In discharging this responsibility, unit com
manders in this conmand will insure that at least the following 
minimum crew requiremenui are observed for multi-engine air
craft: 

a. On fi1ghta during ciqlight hours of less than 250 miles 
radiua: 

-
(l) For all aircraft other than C-45 type; pilot, co-

pilot, and aerial engineer. 

(2) For C-45 type aircraf't; pilot and either co-pilot 
or engineer or ·crew chief -.hose qualifications to 
act as co-pilot are so stated in orders written b;r 
his unit comander. 

b~ On all night .flights or flights of over 250 miles radius; 
pilot, co-pilot, aerial engineer,~ radio operator. 

2.· The provisions of this regulation will not _be construed 
to require a crew member ill an aircraft when_ there is no provision 
in the design of the aircraft, for such crew member.• 

.Accused elected to remain silent, and no evidence was off~ed tor 
the defense (R. 19). · 

4. The pertinent part of Caribbean Air Command Regulations 55-1, 
dated 8 May 1947, is as set forth in paragraph 3 abon. The evidence 
for the prosecution shows on~· that a C-45 type aircraft #44-47530 was 
found serious~ damaged on or about 21 June 1947 at the Arm::, Air Base, 
Guatemala City, Guatemala. It was indicated that the damage resulted 
from the plane colliding with the ground, apparent]¥ llhile it was either 
landing or taking off. Al.though accused in his pretrial statement ad
mitted the essential elements constituting the offense with 1'hich hens 
charged, it has been consistent]¥ held that i,Il.accused cannot be legally 

,conVicted upon his unsupported confession, and therefore,· it was not 
proper !or the court to consider the confession of accused that he flew 
the airplane without meeting the minimum craw requirements, unless and 



until. other competent evidence was introduced tending to show that the 
precise offense charg~d had probab:1¥ been committed, that is, the 
corpus delicti. · 

. Thus where a soldier was charged 'with unlawfull;r selling blankets 
in violation of A.rticle of War 84 and th'e sole evidence pointing to the 
guilt of the accused was his own confession, the Board of Review held 
that it was bot proper :tor the court to consider the confession with 
respect to the sale of the property without some ·other evidence of the 
corpu~ delicti. The Board of Review held that the mere fact that 
property was missing and that accused had an-opportimity to take it does 
not .constitute the corroborative evidence necessary to make considera- · 
tion of the confession proper (CM 193828, Moranda, 2 BR 95).. . . . . ·.. 

In the in·stant case there is no corroborative evidence. The record 
is void of any. evidence circumstantial or direct that the accused was th• 
pilot -of the aircraft concemed, that he operated such aircraft in 

· violation of standing orders, or that he was ~n seen around or about 
the airfield at the 'tima·the alleged offense was committed. 

. . 

Th11 mere fact that the plane was found extensively damaged on the 
..-·field about the time alleged does not touch the corpus delicti of the 

offense charged, i.e., that accuse4 new the-plane without a qualitied 
person to act as co-pilot. Under the principle announced in the Morande 
case, supra, the proof outside the confession is insufficient to corrooorate 
the confession• .Accordingly-, there being no;ffidence other than the un
corroborated confession as to the probable comission of the offense 
charged, consideration of the confession by the court was i,mproper and the 
remaining 8Tidence ia not.legallj' sutticient to support the findings ot 
guilty (cM 187168, :;_r.,; CM 188211., Hornsby; CM 1938281 Moranda, 2 BR 
95J CM 32~358, Sanb • · . · 

5• For the NUoml stated,· the Board of Review. is of the opinion 
that the record ot trial. is not lega~ sufficim t to support the findings 
of guil:~ and the sentence. · ' 

·-_''----::::::--h'-:i,-.;"----.,t..J.;.,!;..___.,Judg~ Advocate 

--~~~~';/1.,~k-..i!~!:::t::=---·"Judge Advocate 

--"'-"-~~:;;.;;;.:;;.;;:.;;;_;..______,Judge A,dvocate · 
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JAGQ - CM 32556o 1st Ind 

JAGO, Dept. of the Army, Washington 2.5, D. C. NOV 'l 

TO: The Secretary of the ft:rmy 

1. Herewi.th transmittad for your action under Article of War 
5o½, as amended by Act of Congress of August 20,· 1937 (50 Stat. 724, 
10 u.s.c. 1522), is the·rec9rd of trial in the case of Major Carroll 
B. 1:cElroy (0-24426), 3rd Baeye Complement Squadron, Albrook Field, 
Canal Zone. -· 

2. The Board of Review is of the opinion that the record of trial 
is legally insufficient to support the findings of guilty and the sen
tence. I concur in the opinion'of the Board of Review, and reconmiend 
that the findings of guilty and the sentence be vacated and that all 
rights, privileges, and property of which the accused has been deprived 
by virtue of the,findings and sentence so vacated be restored~ 

3. Inclosed is a form of action designed to carry into effect 
these recommendations, should such action meet with your approval. 

'US H. GREEN 
Major General 

2 Incls The Judge Advocate General 
1. Record of Trial 
2. Fonn of action 

( GCMO 55, 20 Nov 19h7)• 

• 
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· DEPARTMENT OF THE ARMY 
IN THE OFFICE OF-THE JUOO-E ADVOCATE GENER.AL (327)

WASHINGTON 25, D. C. 

JAGK - CM 325561 NOV 19474 
UNITED STATES ) MHNICAL DIVISION, AIR TRAINING COMMAND 

v. Trial by G.C.M., convened at 
Geiger Field., Washington, 21.,

First Lieutenant I.OOIS A. l 22 August 1947. Dismissal 
HINCHEY (Oll8l30l), Corps ) and total forfeitures.
of Fngineers. ) 

OPINION or the :OOARD OF REVmY 
sn.vms, McAFEE and ACKROYD, Judge Advocates 

l. The Board of Review .has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate Gener.al. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 95th Article of War. 

Specification l: In that, First Lieutenant Louis A. Hinchey, CE, 
Squadron TP-7, 463rd Army Air Forces Base Unit, Geiger Field, 
Washington, did., at Spokane, Washington, on or about l4 April 
1947., nth intent to defraud, wrongfully and unlawfully mak~ 
and utter to Master Sergeant Lloyd·o. Brentlinger, a certain 
check,. in words and ·figures as follows, to wit: 

· Spokane, Washington · 14 April 1947 No_. 
Main Office 

THE OLD NATIONAL BANK 28-3 
of Spokane 1251 

Pay to The 
Order of ll/Sgt Llo:vd O Brentlinger $ 10 00 

ioo
Ten.---------ang,________ ---no DOI.LABS 

100 

(Signed) Louis A Hinchey 
lat Lt CE 01181301 
809th EAB 

and by means thereof, did fraudulently obtain from. the said . 
Master-Sergeant. Lloyd O. Brentlinger.the sum of ten dollars 
($10.00), he the said First Lieutenant Louis A. Hinchey, CE, 
then well knowing that he did not have and not intending that 
he should have any account with the Old National Bank o~ Spokane, 
Spokane, Washington for the payment of said check. . . · 

http:Gener.al
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Specification.2: In that First Lieutenant Louis A. Hinchey, CE, 
Squadron TP-7, 463d Army Air Forces Base Unit, Geiger Field, 
Washington, did, at Spokane, Washington, on or about 18 April 
.1947, with intent to deceive Captain James E. Opdyke, AC, 
Mess Officer, Fort George Wright, Washington, and thereby obtain 
possession of four (4) checks in the total sum of seventy
dollars ($70.00), wrongfully- and unlawfully, make and utter a 
certain check in words and figures as follows: · 

. 18 April 194'.Z No.----CITY NATIONAL BANK, LAViTON, OKLA 
Pay To The 
Order Of.___ __ ___O_FF_IC_ER 1_S_MESS=;;.._----------$ 7~ 

100 
SEVENTY-------·----and------------No 

100 OOLLARS 

(Signed) Lt, Louis A, Hinchey 

and by means thereof did fraudulently obtain from the said 
Captain James E. Opdyke, AC, possession of the aforesaid four 
checks in the total sum of seventy dollars ($70.00), and he 
the said First Lieutenant Louis A. Hinchey, CE, then well 
knowing that he did not have and not intending that he should 
have any- account with the City National Bank, Lawton, Oklahoma, 
for the payment of said check. · 

NOTE: Specifications .3 to 10 inclusive differ materially from 
Specification l only as to the date, drawee bank, payee and 
amount as follows: · 

SPEC ~ DRAWEE BANK .A}.l)UNT~ 

.3 ~21-47 City National Bank Officers' Mess $ 15.00 
Lawton, Oklahoma 

4 4-1~7 .. u " Fort George Wright 
Officers I Mess 15.00 

5 ~18-47 n" " Cash 15.00 

n II,6 4-18-47 " Fort George Wright 
Of!ieers' Mess 15.00 

n7 4-27-47 " " Officers' Mess 15.00 

8 4-26-47 ti It" " 15.00" •
9 4-27-47 II II II II 15.00" 

10 · 4-19-47 II II" 15.00" " 

-2-
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CHARGE II: Violatien or the 96th Article or War. 

NOTE: The 10 Specifications of this Charge are the same u the 
Speciricatiens or Charge L. · . 

He pleaded not guilty to and was feu.nd guilt,Y' of all Charges and Specifi
cations. No evidence of an,y previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pa1 and 
"1].owances due or to become due. The reviewing authority- approTed the 
aentence and forwarded the record ot trial fer action under Article ot 
War 48. 

3. The Board of Review adopts the statement ot evidence and the 
law contained. in the Staft Judge Advocate's review. 

Captain John Goldsboro, Assistant Chie! ot Medicine and Acting Chiet 
ef the Neuropsychiatric Section, Squadron L,Jl, Fort George Wright, 
Vlashington, a witness tor the accused testified that he had exaro1ned the 
accused and th.at his diagnosis of accused's condition "is in .accordance 
with Lieutenant Porter's examination, which is on that cert.i!icate"(R. 46). 
Lieutenant Porter's diagnosis o! accused was (1) Neurotic depreHiTe 
reaction, and (2) F.motional instabilit7 reaction. Lieutenant Porter was 
o! the opinion that "Lieutenant Hinche1 is not insane, possesses sur.ticient 
mental capacit7 to distinguish right from. wrong and should be able to 
adhere to the right." 

4. Recerd.a ot the Department.. ot the Army shO'W the accused to be 
40 yeara ot age and divorced. He graduated .trom high school 4Ild attended 
college two 7ean .but did not graduate. Prior to his entry into the 
service he 110rked tor oil companies and companies engaged in compiting 
·geological data relatiTe to the possible location or oil fields b7 the 
use ot Seismograph and other related. instruments.: . He was inducted into 
the Arm7 on 8 Jul.7 1942 and attained. the grade of Sergeant before being 
aem tG Officer Candid.ate School. On 29 April 1943 he was appointed and 
COJDmissioned a temporary Second Lieutenant, Fiel'd Artillery-, A.rm1' ot the 
United States. He was promoted. to' First Lieutenant on 22 lis.11945. He 
een-ed oTerseas in the .Asiatic Pacific Theater from 10 Januar11945 to 
24 NOTember 1945. On 21 January- 1946 he was separated trom the service. 
On 27 No-,ember 1945 he .was appointed a First Lieutenant, Corps of &lgineer 
Resene. He was recalled to actiTe duty on 26 November 1946. His 
e!i'ic1enc7 reports average excellent. · 

5. The court was legall.3" constituted and had jurisdiction over the 
accused and the ottensea. No errors injuriously affecting the substantial 
rights of the accused occurred during the. trial. The Board o! Review is 
o! the opinion -that the record of trial is legall1 su!ficient to support 
the findings of guilt,- and the sentence and to warrant confirmation ot 

-3-
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l· 

the sentence. Dismiasal is mandator,: upon a. conviction or a violation o! 
Article o! liar 95 and authorized upon a conviction ot a violation or 
Article ot War 96. 

Judge AdYocate 

-4-
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JAGK - CM 325561 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. C. f~QV ..... ,_; .,:-·rl 

TO: The Secret~y of the Arm:, 

1. Pursuant to Executive Order No. 9556, dated 26 _May 1945, there 
are transmitted herewith for your action the _record ot trial and the 
opinion or the Board of Review in the case or First Lieutenant Louis A. 
Hinchey (Oll81301), Corps of Engineers. 

2. Upon trial by general court-martial this officer was found 
guilty of making and uttering 9 checks (Specs l & J to 10 inc, Charge I 
and Charge II) totaling $130.00 with intent to defraud and of issuing_ 
one check in the amount of $70.00 with intent to deceive and thereby 
fraudulently obtaining possession of 4 checks (Spec 2, Charge I and 
Charge II) all in violation of Articles of War 95 and 96. He was sen
tenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority- approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. A swnmary or the evidence may be found in the Stat! Judge Advocate' s 
review which was adopted by the Board of Review. I concur 1n the opinion 
of the Board of Review that the record of trial,is legally sufficient to 
support the findings o! guilty and the sentence and to warrant confirma-
tion of the sentence. 

The rec;ord of trial shows that on the 14th of April 1947 the accused 
gave :Master. Sergeant Lloyd o. Brentlinger a check for $10.00 and.received 
$lo.co in cash. On 18 April 1947 the Officers' Mess at Fort George Wright 
had four checks totaling $70.00 which had been issued by the accus.ed and 
returned by the drawee ba.nk unpaid. The accused issued a check in the 
sum of $70.00 and received the .tour checks upon which payment had been 
refused. Between 2l April 1947 and 2:1 April 1947 the accuse~ cashed 8 
other checks in the sum of $15.00 each at the Officers' Mess, Fort George 
Wright. All of these checks were returned by the drawee bank unpaid. 
The accused did not have an account in the banks upon which the checks 
were drawn. Restitution has been made. 

I recOlllJ\end that the sentence be confirmed but that the forfeitures 
adjudged be remitted and that the sentence as thus modi.tied be carried 
into execution.' ' · · · 

4. Inclosed is a form. o! action designed to carry into execution 
the foregoing recommendation, should it meet with your approval._.,,--

2 Incla 
THOMAS H. CREEN1, Record. o.t trial 

___ 2. Form or action ' Major General 
The Judge Advocate General( r.:~----------------------------

Jvl...O 70, 2 Dec 1947) • 

- 5 -
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( ( )DEPARrMENT of the .AID!I 
In the Offioe or The J\nge Advoo&te Genera.I (333) 

Washi:11gtoJ1. 25. D. c. 

JAGK - CM 325564 
- 21 JA['I 1948 

UNITED STATES ) 25TH INFANI'RY DIVISION 
') 

T• ) 
) 

Trial by G.C.M., convened at Honah•, 
Ja.p&.ll, 10, 11, · 12 &l'Jd 13 June 1947. 

Print• CORNELim N. T:OOMPSON 
(19245265 ), Compa.ny A, 24th . 
Infantry Regimen 

) 
) 

. ) 

Dishonorable discharge a.Di 
ment for three (3) years. 

oonfine-
Penitentiary. 

----~------------....----------EOI1>ING by the BOARD OF REVmr 
SILVERS, ACKROYD ud LANNING, Jmge Ad.Tocatea 

1. The record or trial in the case of the soldier Il8llled abon baa 
been examined by the Board or Retlew. 

2,. The aoouaed wa.s tried upon the following charge and specific&• 
tion1 

CHA.RGE1 Violation of the 921:ld Article of Wu• 

. Speoific&tiona In that Private Cornelius Thompson, Campa.iv 
A, 24th Infantry, did, at NA.KA., HONSHU, JAPAN, on or about 
6 March 1947, with malice aforethought, willfully. delibera.tely, 
feloniously, unlawfully, and with premeditation kill one James 
T. Coleman, & hUlll&?l being by shooting him with_ a pistol. 

Accused pleaded not guilty to the charge a.nd speoifica.tio:a. The court found 
hbu 

•or the Specification of the Charge a Guilty, except the words 
'with ma.lice aforethought', 'deliberately', 'with premeditation', 
and 1 i'eloniously1 , of the exoepted words Not Guilty. 

•rn that Prin.t• C.Orneliua N. Thompson, Company 'A', 24th 
Ini'antry Regiment, did on or about 6 March 1947, unlo'i'ully kill 
one James T. Coleman. & h\D!la.ii being. by. shooting him with a. piatol. 

"Of the Charges Not Guilty, but guilty of a violatio• ot the 
93rd Article of War.• · 

No evidence of previous oonvictiona Wall introduoed. He was sentenced 
· to be dishonorably discharged ti» semce, to forfeit all pa:y e.nd allow

&.noes due or to beoome due. and to be oon.fined at hard labor at such pla.oe 
as the reviewing authority might direot for-three years. The reTining 
authority approved the sentence, deaignated the U.S. Penitentiary. McNeil 
Island. Washington. as the place of confinement a.Id forwarded the record 
of trial for action pursuant to Article of War so½. 
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3. The only question for oonsidera.tion here is the legal eff•ot of 
the findings of the oourt. 

The court, by exceptions in its finding of guilty., took out of the 
specifioation upon which · acoused was arraigned all of the _words a.llegi:cg 
the crime ot murder but left in tqe words "willfully• and •un1awfully", al:ld 
then a.ppa.rently undertook to redraft the specification omitting therefroa., 
in addition to the excepted words, the word "willfully". The redra.tted 
specification., obviously, alleged no greater.offense than that of inTolunte.ey
ma.nslaughter, wherea.a the finding, had it not been aooompe.nied by the re
dre.i'ted apecifioatiOJl, would have constituted a determination of aocuaed'a 
guilt of voluntary manslaughter {CM 325046, \Yeller). Resolving·&11 doubt 
in fa.Tor of a.couaed., we are of the opinion that a.ocused now stand.a guilty 
of the offense of inToluntary manslaughter ra.ther than that of Tolunta.ry 
manslaughter. That it was in fa.ct the intention of the court to find him 
guilty of this lesser offense ia indicated b7 its sentence., which is the 
maximum sentence for the offense of involuntary :manslaughter (par. 104c., 
Mell, 1928). · -

4. For the reasons. stated., the Boa.rd of Renew holds the record of 
trial legally sufficient to support onl7 so much of the finding of guilty 
of the specification of the charge u involves a finding that the a.ccuud 
did, at the time and place and in the manner alleged, unlawfully kill one 
James T. Coleman, e. human being. legally sufficient to a upport the finding 
of guilty with respect to the charge and legally auffioient to aupport tlw 
sentence. 

2 
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. ..,._ .. 

JAN 2 8 1911PJAGK .- CM 325564 lat Im. 

J~GO, Dept .. of ths Army, Washington 25, D. c. 

TOi Commanding Geural, 25th Infantry DiTiaion. .APO 25, o/o Postmaster, 
San Francisco, California.. ·· 

l. In the ca.se ot Prints Cornelius N. Thompun (19245265), C~ 
A, 24th Infantry Reg1D1ent; attention is invited to the foregoing holding 
by the Board of ReTiew, which holding is hereby apprond. Upon approTa.l 
of only so much of the finding .of guilty of the specification of the 
oharge as involves a finding that the aooused didf at the time alld pla.oe 
and in the manner alleged, unle:wfull;y ~11 oDe James T. Coleman, a. human 
being, in Tiolation of Article of War 931 you will have authority to 
order the exeoution of' the sentence. · 

2. When copie a of the published order in thia case a.re forwarded to 
this office they should be a.ocomp&nied by the foregoing holdillg and this 
indorsement. For convenienoe of reference, plea.se place the file number 
of the record in brackets at the ·end of the puplished order, as f'ollowss 

J. (CM 325564). 

THOMAS H. GREEN1 Incl 
Reoord of trial Major General 

· The Judge Advooate Genere.l 





DEPA.RTMENI' OF THE ARMY (337) 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGH - CM 325571 

UNITED STATES ) EIGHI'H AID,rr 
) 

v. ) Trial hy G•.c.u., convened at 
) APO 34.3, 24, 26, and 28 June 

Private WILLIE J.il~ ) 1947. To be hanged by the 
(14127026), Attached Unassigned, ) neck until dead. 
Hea_dquarters & Headquarters ) 
Detachment, 2nd Replacement ) 
Battalion, 4th Replacement Depot ) 

. -------,.-----------
OPINION of the BOARD OF :m:VJEW 

HOI'TElSTEIN, 0 1BRIEN, and LYNCH, Judge Advocates 

------------------- ' 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and tle Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHA.RGE I: Violation of the 92nd Article of War. 

Specification: In that Private Willie James, Attached Unassigned 
to Headquarters and Headquarters Detachment, 2nd Replacement 
Battalion, 4th Replace~nt I:epot, APO 703, did, at or in the 
vicinity of Yokohama, Honshu, Japan, on or about 13 October 
1946, forcibly and feloniously, against her will,have carnal · 
knowledge of Shige Assnuma. 

CHARGE II: Violation of the 93rd Article of War. 
(Finding of not guilty). 

Specification:· (Finding of not guilty) •. 

He pleaded not guilty to both Charges and the Specification under each. 
He was found guilty of Charge I and its Specification, and not guilty of 
Charge II and its Specification. No evidence of previous comtictions was 



(338) 

introduced. He was sentenced to be hanged by the neck until dead, all 
menbers of the court present at the time the vote was taken concurring. 
The reviewing authority·approved the sentence, but recommended that it 
be commuted to a dishonorable discharge, total forfeitures and confine-

. ment at hard labor for the term of accused's natural life, and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence introduced by the 'prosecution pertinent to the 
findings or guilty is summarized as follows: . 

At about midnight 12""13 October 1946, Shige Asanuma, wife of Masaharu 
.Asanuma, awoke and saw a colored soldier sitting in the room of their house
boat at Yokohama, where she was sleeping with her husband and their three 
children. Upon seeing the soldier she uttered a "surprise cry" which 
awakened her husband (R 9, 1.3., 14). The soldier had a knife in his hand 
with which he ma.de threatening motions and "brought the knife close to my
/j,.~iJ neck." He kept. repeating the words 11 pom-pom" and "hubba hubba" (R 
10). Both she and her husband urged the soldier to leave but "he kept 
swinging his arm around with the knife in his hand" (R 13). 

With respect to her resistance and to the act committed by the so~dier, 
Shige Asanuma testified (R lD) as follows: 

"Q• Then did the soldier take any further ·action by 
either physically contacting you or by threat? 

* * * A.. Yes, he did. He put his hand on my head and kept 
saying, 1Hubba hubba. 1 

Q. Did you resist him at that time? 
1. He had a knife in his hand at that time and we 

thouzht somebody might get hurt, so I did not 
resist. 

~- Did you have sexual intercourse with the accused? 
A. Yes. There was no otrer choice. 

Q. At that time did the soldier, or the accused, still 
have the knife in his possession? 

A. Ile had the knife in his hand all the way, all the 
t~. . ... 

Q. And was that knif'e being held against your body?
.l. Yes.• . 

The above testimony of his wife was corroborated by Masaharu Asanuma, who, 
with their three children, was in the room during the commission of the 
offense (F. J4). 

2 
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· As to what t·ranspired after the completion of the act lfasaharu 
testified as follows: · . , 

•Q. What were the soldier•s actions upon completion o! 
the act? . 

A. He said that he wanted to sleep overnight but I told 
· him to leave, but he just kept repeating, 'No, no,, 
again, and he took. the blankets and went in the hall
way and slept. 

Q. .lnd what was your action after that? 

.1. As soon a~ the soldier let loose of the knif'e., it 
made me believe that he had fallen asleep; so I 
jumped out o! the small window in front of this. 
room and ran to the Sakuragicho Railway St'ation to 
see if I could get in contact with so~ MP•s.

' . 
Q. .Did you locate the military police? 
.l. Yes., and the military police cane with me to the 

place where I am now staying. 

Q. Was the soldier still asleep at the time that you 
arrived back at your home?· 

1. Yes, he was still asleep and the MP's woke hill up11 

(R 14) • . · . 

Private First Class Samuel Vanager, the military policeman who ap
prehended the soldier, testified at the trial and substantially corroborated 
the latter statements above., of Yasaharu 1sanuma (R 6). 

1t the trial neither Shige .lsanuma, her husband, nor Private Van.ager 
was able to identit:,, definitely, the accused as the soldier who committed 
the offense am was later apprehended on the houseboat. Shige testified 
that she •believed• accused was the person who violated her on the night 
o:t 12-13 October 1946 but, because of poor eyesight,•could not be positive" 
of it (R 11) • The victim's husband, when questioned by the defense as to. 
whether he was positive that accused ns the soldier who entered his 
houseboat on the night in question, istatedt · . . · 

•1. I am almost sure that it is, and be looks just like 
the soldier that ca.ma to the hoUBe on that night, 
but it was not for such a long time that he was at 
'tq houae that I could not say tor positively sure, 
but I, am almost sure that it is him" (R 15) • 

Private Vanager, stated upon cross-examination that he could not, if 
he again saw him, identif:, the soldier he found asleep in the houseboat 
(R 7}. . 

3 
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On direct examination, Special A.gent Edwin F. Ma.rsullo, Criminal 
Investif;ation Division, definitely identified the accused as the soldier 

· who signed a pre-trial statement at about 0415 hours on the morning of 
13 October 1946, after having been properly warned of his rights (R 24). 
On ex.amination by the court the witness qualified his identification by 
saying tbat he probably would not be able to pick the accused out from a 
group of nuie or ten other colored soldiers (R 24). The court thereupon 
caused the prosecution to introduce a known sample of accused's signature 
(R 27; Pros Ex 3) and, on comparison of the two signatures., the pre-trial 
statement was admitted in evidence (R 28; Pros Ex 2). It reads as follows: 

"'I., Private Willie James., 14127026., Company A., · 
Special Training 'Detachm!nt, Fourth Replacement Iepot., · 
make this stateIIJ3nt of my own free will and realize. 
that anything I say my be used in future courts-martial 
proceedings., without promise of reward., threat or force. 

n 11t about 2400 hours· I was walking along the canal 
near the railroad station•. I saw a boat and went on it. 
It was atter hours and I wanted a place to sleep. I , 
clilli>ed into the boat .from the top. The woman turned on 
the light and screamed. When the woman screamed., I grab..
bed the knife and said., "Don 1t holler. 11 The man woke up 
and hollered. I then asked., "Me abort. time. Pom-pom OK?" 
He said nothing and laughed•. I pom-pommed the lady one ,_ 
tilr8. I held the lcnite 1n 'IJ.f1 hand while doing_ it., but 
dropped it before I finished. When I first went into the 
house I drew the knife across my t:tiroat to warn the man I 
wanted him to be quiet. ·.. 

• 'When I !inished lfith the woman., I went to sleep. 
The MP's cam, and woke me up. I have had this statement 
read and explained to me by Edwin Marsullo., agent of the 
cm., and understand same. 111 (R 22). 

4. Evidence !or the de!ensea · 

The defense introduced in evidence a report of pt"oceedings o! a Board 
of Officers convened under authority of paragraph 1., Army Regulation., 615--
368, at the 4th Replacement Depot., APO ?03., on 8 Apt"il 1947., to consider 

· accused's qualification for further militar:r service (R 30; Def Ex A)• . 
The Medical Office~., who was a meni>er o! the Board., ,raa called as a witness 
far the defense. He stated that while the Bcgrd found no evidence of in
sanity on the p,rt of accused., the weight ot evidence showed that he was 
of ·1ow mentality and of unsound judgment and that he gave evid~nce of 
habits and traits of. character which rendered his retention in the service 
unde_sirable (R 32; Def Ex A). 

Upon being advised of his rights as a witness, accused elected to 
remain silent (R 33) • , 

JL 
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5. After the prosecution and the defense had rested their case, the 
court directed the former to secure an "expert witness" who could testify 
orally as to accused's mental responsibility (R 37). The court adjourned 
for two days and upon reconvening on 28 June 1947, the prosecution intro
duced in evidence, without objection by the defense, a letter from the 
Neuropsychiatric Service, 361st Station Hospital, APO 1055, dated 26 June 
1947. This letter was signed by Herbert I. Posin, captain, MC, Chief, NP 
Service, and reads as !ollows·s 

•1. Private first class Willie James, ASN 14 127 026 
was today examined by the Neuropsychiatric Service of this 
hospital. 

•2. .A.i'ter consideration of all available data, in
cluding three p:-evious psychiatric examinations, and , 
examination and evaluation of the above named soldier, 
the following con~lusions are drawn; 

"That this soldier has the mental capacity to 
understand the· natm-e of the proceedings against him and 
to take what steps are necessary for bis defense; 

"That this soldier knOlrS the difference between 
right and wrong; 

"That this soldier knew the difference between 
right and wrong at the time of the alleged o!fense and 
that he bad '.the mental ability to adhere to the right" 
(R 40; Pros·Ex 5). 

6. it the end of the irosecution's case the defense made a motion 
fer findings of not. guilty as to the Charges and the Specifications. In 
support of the motion he argued that the prosecution bad failed to intro
duce suff iciem; evidence to prove that accused was the soldier who bad 
entered the houseboat and committed the alleged offense. The motion was 
overruled by the com-t. 

7. Accused stands conviet·ed or "forcibly and feloniously, against· 
her will, have carnal Jcno,rledge of Shige .&.sanuma, • at, or in the 'Yicin1t7 
of Yokohama, on or about ]J October. 1946• · · 

1t about midnight 12-lJ October 1946 a colored soldier entered a 
houseboat where Shige 1sant1111., her husband and their t~e children were 
living. They were asleep when be entered the boat, but shortly thereafter 

'Shige awoke and aaw the soldier sitting in their bedroom. · She uttered a 
"surprise cry• which aroused her husband and the children began crying. 
The soldier threatened both her and her husband with a kni!e which ·he 
held in his hand. H~ •brought the knU'e 11 close to Shige's throat and 
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demanded that she have sexual intercourse with him. She was concerned 
about the safety of her children and "thought somebody might get hurt, so 
I didn't resist very much.• After the completion of the act he went into 
the hallway of the boat and went to sleep. He was later found there arid 
arrested by a military policeman. 

it the trial, neither the victim, her husband, nor the military police
man could identify the accused, with certainty, as the soldier who was found 
on the houseboat and who had committed the offense. The evidence further 
shows, however, that a colored soldier, qualifiedly identified as the accused, 
made and signed accused's name to a statement, shortly after the offense 1'.ad 
been committed, in which he stated that earlier that same night he had 
entered a boat where a man and a woman were sleeping. He further stated 
that after threatening them with a knife he had seJrual intercourse with the 
woman and then went to sleep on the boat, where he was later found by the 
military police. The qualified identification of accused by the eyewitness
es, the identification by name in the execution of the confession, the 
similarity of the signatures on the confession and accused's known signature, 
and the co?Tespondence between the facts as related by the witnesses and as 
related in the confession leave no doubt that accused executed the confession 
and committed the offense of whicQ he was found guilty. 

Evidence relative to accused's mental responsibility was introduced and 
considered by the court. While this evidence shOifs that accused is a person 
of low mentality, it also shows that he is sane ana was mentally responsible 
for the offense of which he was found guilty. 

8. The accused is 20 years of age. He enl.isted at Fort Jackson, South 
Carolina, on 5 November 1945, for a period of three years. Although the 
trial judge advocate stated that he had no evidence of :previous convictiotlB 
to offer, there is included among the allied rapers, a record of one pre
vious conviction by sunmary court-martial for breach of restriction, in 
violation of !rtiole of War 96, at Camp lee, Virginia, on 10 February 1946. 

9. ·The court was· legally constit·uted and had jurisdiction of the per
son and the offense. No errors injuriously affecting the substantial rights 
of the accused were committed. In the opinion of the Board of Review, the 
record of trial is le gaily sufficient. to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. A sentence to 
death or illlprisonment for life is mandatory upon conviction of a violation 
of .Article of War 92. 

, ·Judge Ad11ocate 
I 
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J.A.GH - CM 325 571 lst Ind 

JAGO, Dept. of .the l.rmy, Washinet;on 25., D. c. JAN r: · 

TOa The Secretary of the J,.rmy 

1. Herewith transmitted £or the action or the President are the 
record 0£ trial and the opinion of the Beard of Review in the case of 
Priva_te Willie. James (14127026)., Attached ·Unassigned., Headquarters and 
Headquarters DetacP.ment, 2d Replacem!lnt Battalion., 4th Replacement !epot. 

2. Upon trial by general court-martial, the soldier named above 
was found guilty of the rape or a Japanese woman, in violation of Article 
of War 92. No evidence of previous convictions was introduced. He was 
sentenced to be banged by the n<,ck until dead, all 100ni:>ers of the court 
present, at the time the vote was taken concurring in the sentence. The 
reviewi~ aut.hority approved t~ sentence but recommended that it be 
comm11ted to dishonorable discharge., total forfeitures, and confinement 
at hard labor.for the term or accused's t1atural. life., and forwarded the 
record of trial !'or action under l.rticle of' "Nar 48• 

' 3. A summary of' the evidence may be found in the accompanying opin-
ion of the Board of Review. The Beard is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence., and to warrant confirmation or the sentence. I concur in that 
opinion• 

.1.t about midnight on 12...13 October 1946, accused entered a house
boat., which was tied up in a canal. at Yokohama., Japan, where a Japanese 
was living with his wife and the:ir three children. The members of the 
family were asleep when he entered the boat, but shortly thereafter Shige 
Asanuma, the wile, awoke and saw the accused sitting in their bedroom. 
She uttered a "surprise cry• which aroused her husband e.nd the children. 
Accused threatened them with a knife which he held in his hand. He 
"brought the knife 11 close to Shige 's throat and demanded that she have 
sexual intercourse rlth him. Out of !'ear of injury to herself and her 
family, she submitted. Upon completion o! the,act accused left the 
bedroom., went, into the hallway of the boat and went to sleep. The 
husband escaped through a window of the boat and notified'the military 
police who., shortly after the commission of the offense., found accused 
on the boat and arrested him. 

4. · Evidence pertaining to accused's mental responsibility was 
introduced at the trial. Additional psychiatric reports accompany the 
record. This -evidence shows that accused is a person of low mentality, 
but also shows that he is sane and was mentally responsible for bis acts. 

5. The accused is 20 years of age. He enlisted at Fort Jackson, 
• South Car.olina., on 5 Ncwember 1945., for a period of' three years. 
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6. In view of accused's age, his low mentality, and the recommenda
tions of the reviewing authority, I recommend that the sentence be confirmed 
but commuted to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinenent at hard labor for twenty-five (25) 
years, and that the sentence as thus commuted be carried into execution. 
I further recolllllend that an appropriate United States penitentiary be 
designated as the place of confinement. 

· 7. rnclosed are a draft of a Jetter for your signature, transmitting 
the rec~.-d to the President for his action, and a form of Executive action 
designed to carry into effect the above reco!IIDendations, should such recom
mendati~~~ meet with y9ur approval. 

CM 325,571 

.3 Incls THOMAS H. GREEN 
'\ 

1 - Record of trial Maj or General 
2 - Draft of letter The Judge Advocate General 
.3 - Form of Executive action 

(GCMO 29 (~), 23 Jq 19h8). 
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( . DEPARTMENr OF THE ARlLI \. . 
IN THE OFFICE OF THE JOOOE ADVOCATE GENmAI, (345)

WASHINGTON 25, D. C. 

JAGQ. - Cll 325576 OCT 3 1947 

UNITED STATES ) TRIESTE UNITED STATES TROOPS 
) 

v. Trial b,- G.C.M., convened at~ Trieste, Italy, 29 Jul,- 1947.
Privates First Class ) ·PICKRUY: Dishonorable dis
RICHARD G. PICKRUM ) charge and continement tor
(RA 46049684), and ) tour (4) years. WRENZO:
GEX:>RGE R. LORENID ) Dishonorable discharge and 
(RA 12255094), both ot ) cont'inement for tin (5)
88th l.ftlitary Police• years. EACH: Disciplinar,1
Platoon. ~ Barracks. 

HOLDING by- the OOARD OF REVmf 
JOHNSON, SCHENKEN and KANE, Judge Advocates 

1. The record ot trial in the case ot the soldiers named above 
has been examined by the BoarJ:o.t Review and the Board submits this, 
its holding, to The Judge Advocate General. · 

2. The accused were tried jointl1 upon the following Charge and 
Specitication: . 

~HARGE: Violation ot the 93d Article of War. 

Specification: In that, Private First Class George R. Lorenzo,· 
88th }.ftlltary- Police Platoon, then assigned ldlitar,- Police 
Platoon, 88th Infantry Division, and Private First Class 
Richard G. Pickrum, 88th Jdl.itaey Police Platoon, then assigned 
Yllitar7 Police Platoon, 88th Infantry Division, acting jointl,-, 
and.in pursuance of a common intent, did, at Gorizia, Italy-, on 
or about, 14 March 1947, feloniousl1 take, steal and carry-
away, one gold Ladies' wrist watch, value about -thirty dollars 
($30.00)J one set of Venetian glassware, Yalue about .ti!teen 
dollars ($15.00); two music boxes, value about nine dollars 
($9.00); two· cigarette lighters, value about nine dollars 
($9.00) • f'our (4) photograph albums, value about ten dollars 
($10.ooj; two wallets, value about eight a::>llars ($8.00); ·one 
cigarette case, value about-five dollars ($5.00); of a total 
value of' about eight7-six dollars ($86.00), the propert,- of' 
Private First Class El.dege A. Tetreault, Jr. 

F.ach accused pleaded not guilty- to and was .round guilty of the Charge 
·and Specification. No evidence of' previous conTictions was introduced. 
Accused Lorenzo was sentenced to be dishonorabl7 discharged the serrlce, 
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to forfeit all pq and allowances due or to become due, and to be con
fined at. hard labor, at such place as the reviewing authority- may- direct, 
tor tive years. Accused Pick:rWll was sentenced to be dishonorably dis
charged the service, to torteit ·all pay- and allowances due or to become 
due and to be confined at hard labor, at such place as the renewing 
authority ur direct, tor .tour y-ean,. The reviewing authority- approyed 
the sentences, designated Branch, United States Disciplinary- Barracks, 
Greenhaven, New York, as the place ot contin81llent tor each accused and 
forwarded the record ot trial.tor action under Article ot War 50¼. 

3. ~'Yidence tor the Prosecution. 

On 14 llarch 1947 Printe First. Clase Tetreault delivered a parcel 
to the mall rOOlll ot the Military Police Platoon, 88th Infantry- Dirlsio_n, 
Gorizia, Italy-, for mail 1ng to the United states. The parcel contained · 
a ladies' wrist watch, a set ot Venetian glassware, 2 cigarette light.erst 
2 music boxes, 4 photograph albums, 2 wallets and a cigarette case (R. 7J. 
The package was addressed to his mother and after some time had elapsed 
he was notified by- her that the package had not· been received (R. 10). 

Acting upan information received. from Tetreault, Corporal Maguire 
.made an investigation concerning, the lost parcel and recoTeI'.ed from. 
accused Pickrum one ot the photograph albums contained in the package 
(R. 22). He also recovered the ladies' wrist watch from an Italian 
girl (R. 23). Accused Lorenzo and Pickrum were then interrogated and. 
after being warned ot their rights under the 24th Article of War each 
made a confession admitting_ that they- had "broken into" the box deliTered 
to the mail roO.lll by- Tetreault (Pros. Eu. 5 & 6). Accused Piclcrwa ad
mitted in his confession that he took from the package one music box, . 
a portion of the glassware, one wallet, one cigarette lighter and the 
cigarette cue. Accused Lorenzo admitted in his confession that he took 
from the box the wrist watch, one photograph album, a portion of the 
glasnrare, 1 cigarette lighter and a music box. 

Private First Class Maru.zzi testified that he purchased from. accused 
. Lorenzo the wrist watch in question which he· gaTe to the Italian girl 

from whoa it was recovered by- Corporal :Maguire (R. 18-19). 

· Tetreault testified as to the "Talue" of each' item taken by accused 
without objection b7 defense as to his qualifications u an expert and . 

· according to this testimony- the total value of the items stolen amounted·. 
to $86 (R. 7). On cross-examination he testified that he personally pur
chased the two .111.Usio boxes but the remaining articles were purchased by
othera for h1a (R. 12). All ot the items were before the court. having 
been properly- introduced in evidence. llaruzd testified that when he 
purchased the ladies' wrist watch from accl18ed Lorenzo he paid hi.a $40 
in cash and cancelled a $40 debt which accused Lorenzo owed 

. 
him. (R. 18) • 

. 
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After the accused were advised of. their rights as witnesses each 
elected to remain silent (R. 33). · · 

4. The only question presented by the record is whether the 
court's finding of value is supported by the evidence. It does not 
appear that Tetreault was qualified as an expert or that he was other
wise qualified to express an opinion as to the market value of the · 
.articles in question. His testimony with reference to the purchase · 
price of the items when the date of purchase is not shown and he did not 
make the purchases himself is also incompetent to-prove their. market · 
value (CM 249057 ~ 32 BR 31). It has been uni!onllcy' held by the ·. 
Board of Review that the testimony of the owner of stolen personal 
property as to its value is not competent unless he is an expert or pos- · 
sasses special·knowleqge on the subject (CM 192911 Weckerle 2 BR 47; 
CM 237091 Williams 23 BR 261; CM 2680Cll McKinney 44 BR 205). It has 
also been consistently held that to permit the court on its iJispectiOJl 
of the articles in question to find the definite market value:thereof 
"would be to ~ttribute· to the members of the court technical and expert· 
trade knowledge which it cannot lega~ be assumed they possessed." (CM 
208481 Ragsdale 9 BR 13; CM,209131 Jacobs 9 BR 6~). 

It necessarily follows that the finding of value of the various 
articles by the coµrt is not sustained by the evidence. The evidence 
supports only a finding that the stolen items had some value less than 
$20. The maximum confinement at hard labor authorized by the Table of 
Maxi mum Punishments for larceIJY of property of $20 or less is 6 months 
(MCM., 1928., par 1042., P• 99). 

5. For the ?11aSons stated,· the Board of Review holds that the . 
record of trial is legally sufficient to support the findings ot guilty 
of the Charge; legally- sufficient to support only' so J1Uch ot the 
findings of guilty of the Specification. as involves a finding ot 
larceJJY by each ·accused at the time and place and of the ownership al
leged of the articles described in the Specification of some value ::Less 
than $20; and ·legally sufficient to support only- so much of the sentence 
as,to each accused as inYOlves dishonorable discharge, forfeiture ot 
all pay and allowances due or to become due and confinement at hard 
labor for six months.· 

-,-
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JAGQ-<:M 325576 . 1st Ind . 
JAGO, Dept. of the .b'.mY, Washington 25, D. c. 

· T9: Commanding General, Tri.est. United States Troops, .lPO 88., 
c/o Postmaster, New York., N. I. 

1. In the case ot Privates F.i.rst Class Richard G. Pickrum 
(RA 46049684), and George R. Lorenzo (BA 12255094), both of 88th 
Mllitary Police Platoon, attention is invited to the foregoing 
holding by the Board of Review "Which holding is hereby approved. 
It is recommended that,only so much of the· findings of guilty of 
the Specification of the Charge as to each accused relating to value 
be approved as involves a fl.nding that the property alleged was of 
so~ value not in excess of $20.oo;·_;and that only so much of· the 
sentence as to each accused be approved as provides for dishonorable 
discharge, forfeiture of all pay, and allowances due or to become due, 
and confinement at hard labor for six months. Upon taldng such action 
you will have authority .to order exec~tion of i;,qe sentences. 

2. When copies of the published order in this case are for-· 
warded to this office they s.oould be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of tha record in brackets 
at the end of the published order,· as follows: 

(CY 325576). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
. ..,. 

',. 
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IEPARMNT OF THE1 
ARMY 

. In the Office o.t' The Judge Advocate General 
Washington, D. c. 

JAGN-CM .325598 

. .
UNITED STATES .) Plll:UPPINFS-RYUKm3 COMMAND 

v-. ~ Trial by G.C.M., convened at 
) APO 707, 7 August 1947. Di.s

Frivate Ia:CHA.RD R~ DEAL ) honorable discharge and con
(33961582), Headquarters r finement for three (3) years.
and Service Company, 618th ·) Dl.sciplinary Barracks. · 
Ordnance Base Azmament 
Maintenance Battalion. ~ 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record of trial in the case o! the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation ot the 94th Article of War. 

Specification 1: In that Private Richard R. Deal, Head
quarters and Service Company, 618th Ordnance Base 
Armament Maintenance Battalion, did, at Ordnance Ser
vice Center, APO 900, on or about 1 Februar,y 1947, 
.feloniously take, steal and carry away a saxa_phone, 
value about $125 and a trumpet, value about $40, of a 
total value· or about $165, property of the United 
States, f\lrnished and intended for :the military ser-
vice thereof. · 

Specification 2: In that Private Richard R. Deal, Head
quarters and Service Company., 618th Ordnance Base 
.Armament Jlaintenance Battalion., did, at (AFO 900), 
Manila., I».zon., Philippine Islands., on or about l 
February 1947, wrongfully- and knowingly sell a 
S&JC!Phone, of the value of about $125 and a trumpet 
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ot the value of about $4.0, of a total value o:f 
about $165, property o:f the United States, .fur
mshed and intended f.or the milltar;y service 
thereof. 

Accused pleaded not guilty to the Charge and all Speci.fi~ations. He 
was found guilty of Specification l, except the words and figures •value 
about $125" and except the words and figures "value about $40,• both .. · 
without substitution, and except the words and figures "of about $165," 
substituting therefor the words and figures "more than $50," of the ex
cepted words·and figures, "not guilty," ot the substituted words and figures, 
"guiltytr; guilty of Specification 2 except; the words and figures "of the 
value of about $125• and except the words· and figures Hof the ·value of 
about $40" without substitution, and o:f the words and figures 11about $165," 
substituting therefor the words and f1.gures "more than $50., 11 o.r the ex
cepted words and figures~ •not; guilty," of the substituted 1¥0rds and 
figures 1 · "guiltytt; and guilty of the Charge. Accused was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be .confi.ned at hard labor at such place as 
the reviewing authority might direct for three yeare. The reviewing 
authority approved the.sentence, designated the Branch United States 
Disciplinary Barracks, Camp Cooke, California, as the place o! confine
ment, and .forwarded the record of trial pursuant to Article of War 50½• 

J. Evidence :for the prosecution: 

Private F.irst Class Donald D. Fox testified that on or about 
l February 1947, in his capacity o:f •Special Service noncom, n be had 
in his custody certain musical instruments (R. 7) •. These instruments 

. were kept in a pyramidal tent, hav.i.ng a wooden floor, .frame sides 
covered with galvanized metal, canvas top and heavy llires over the door 
.fastened securely' with a padlock (R. 9). On Sunday, 2 February 19471 
two or the instruments were missing, a •a-nat Holton saxophone with 
case am fil B-fiat Olds trumpet" (R. 8). The 1li tness testified 
"Immediately I started to find out where these instruments had gone. 
'II- * * I found out that men had been ·working in the supply room and 
there was a detail of men working in that section and that only the 
supply sergeant and his assistant had a key. That was all I .foum11 · 

(R. 8). The ml.ssing instruments were property of the United States 
Government intended for use in the milltary service (R. 81 9). There 

• was no evidence that the tent was broken into (R. iO). The witness 
never saw the instruments after he found they were missing (R. 10). 

Captain Harry W'. Pohl, band officer, testified that on l 
February 1947 he was charged with certain musical instruments. At 
about that time tllO of these, an Olds trumpet and •A-flat Holton 
saxophone• were reported missing frcm the aipply tent (R. 11). 

The witness testified further as follows: 

2 
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•Q. Did you ever see these two instnmients after they 
were reported stolen to you? . · · 

A. Yes, sir. · 

Q. Under what conditions did you see thes~ two musical 
instruments again? _ 

A. Our provost marshal, Mr. Brown, called me and told ma 
to sign a receipt !or these tl'IO instruments which he 
picked up downtown. · 

Q. Did you sign a receipt?
A. Yes, sir. 

Q. Did you receive the instruments at that time? 
A. Yes,·Jrl.r, I did. 

Q. To your knowledge were these two instruments you re
ceived the same two instruments that were reported 
missing? 

A. To the best of my knowledge, they were. 

Q. Is. t~re any way1 any manner in which you could identify 
an J:rary instrwnent? · 

A. 1"ring my experience in instruments in the Army, they had 
a •u.s. 1 markings stamped on them. 

Q. Did these two instruments that you signed have a •u.s. 1 

stamp on them? 
A.. As I recall they had • 

. Q. Do you know llhere these two instrumem.s are at the 
present time? 

A. No, sir, I do not. 

* * . * EXAMINATION BY THE COURT 

Q. You say you were responsible for these instruments? 
A. Yes, sir. 

Q. Were any o:f those instruments taken under another of
ficer• s authority "Idthout your knowledge? 

A. Sir, those instruments were taken under my supervision 
in the evening and the boys rehearsed with them-under 

•rsry supervision too. Then they were brought back. We 
always use my jeep and brought the instrmnents back 
and put them in the supp~ room. I ..-as always with 
them at all times. · 

Q. To your knowledge, these instruments mi.ss.ing, were 
they brought back and turne~ over to the supply room? 

3 
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.A.. We had used the instruments a few nights prio~ to . 
the date these instruments were reported missing. I 
ns p~sonalfy with the men llhen they put these in
struments in the supply tent. · 

Q. You had personal knowledge that these instruments 
were taken from the supply room? 

A. The;r were taken from the supply tent,. to the best of 
Jey' knowledge. 

Q. These 
0

instraments, if they were br.oll8ht 1n court todq, 
could you identify them? · 

· .A.. No, I could not. The instruments were not issued to m 
cy: seria.L number. They were issued by name and type. 

Q. You signed for these instruments after they were re- . 
turned? 

A.. Yes, sir.'. 

Q. But you could not identify them now? · 
A.. Yes, sir•. Col.one.i., after this or shortly after this 

situation, they- brcught over a regular band officer · 
who took over '1113' property and he turned a lot o:t 
instruments in.- Possibly, he turned them over to the 
A &:R• (R. 12~13). 

At about 2000 on l February 1<;47 accused approached Kr. ·11apoleml 
'.Alfonso, pi&ni.st, who ,was playing at a cafe, and offered to sell him some 
musical instra:ments tor 300 pesos (R. 14). Mt.er considerable nego.tia.ti.on 
a sale was eff'ected tor 100 pesos (R. 1.5). One of the waiters carried the 
instruments from a truck outside the cata in which •There was a-oother 
o.r. nth glasses• aside from the accused who ..-as outside the truck (R. l!i)• 
The instruments were one Olds trumpet and one Holton saxophone am the on'.cy" 
markings on the instruments were· the trmarkings of the manufacturers" 
(R. 17). :Mr• .llfonso testified 1tbat both the Holton saxophone and Olds 
trumpet are common in the Philippines, although on the matter 0£ identi
fication or :t.hese particular instruments ha testified in part as follovrs: 

. -

•Q. In what manner could you identify these two 11111sical . 
instruments? . . · 

A • .The case or -the saxophone is .almost worn out and be
sides the Holton _is very· ~eldom in the Philippines• 

• 
. - Q. rt is a very rare instrument here? 

A.. Iese, sir, the brand of the Holton because the saxophone · 
that we sell' here is the Cone which is better than the 
Holton. We like the Cone better. · · 

http:nego.tia.ti.on
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Q. Have 70U seen other Holton saxophones? 
A. Yes., Bir. r-

Q. Are they- similar to the one you purchased? . 
A. Yes, sir., because they are manufactured by the 

same eompuv. · 

· ·-Q. How about the Olds trumpet., is that familiar in the 
Philippines? · 

A. _Yes., sir, the Olds trumpet is .familiar 1n the Philippines.· . 
Q. Have you seen others like 

';-.

it in the Philippines? · -' 
A. Yes., Bir. . · · . 

Q. - How could you identify these ~~truments it. they. we~ 
·- placed be.fore you as being the instruments. that you 

purchased? . .· - . · . . 
A. Because or the case. · .. 

Q. No, the instruments? 
A. \Jell, because of their markings. 

Q. Is the marld.ng of either one ot these two different 
.from th.at of other ones made -by the same concern? 

A. It is the same •. · · ' 

Q~ • T)lere is no distinctiTe marking on those horns dit- ._. 
terent from the horns made up by' the same :manu.facturer? 

A. I can just tell what type., the horns made before the war_ 
·I 

but now they might have _changed the design. · 

Q. These t1lo instruments, the Olds trumpet and the Ho:Lton _ 
' saxophone, could you identify ·them as the ones which you 

purchased back in Febru.ar,-1. . . . . . 
A. I think I could identify them it they 11:ill _be placed ~ · .. 

:tore me. · · 
RECROSS EI.UlINA'fION - - f ' 

* * * ,, . 
-. 

Q. - You have just to1d the trial judge advocate that ·1.f the· 
instruments you purchased were placed:be.fore you, you 
could identify them,. no11'1 1:t I hai uo· instruments of· 
the sama kind 'and same make 1n m;y).1and could you tell · ·. 
us which is which? · · · · _. · · · · 

.l. You mean the same make?'_ · · · _.. :: · · · c:· 
' ---~ _.;.:·. '., ... 
. ., ... 

Q~- : Could ;rou tell each om apart?,->_· i> . 
A. Well, r could tell. - · :.- ' · · ·:" .: . 

. ,'·-· -;· . -~ .....- .. -- . ,.-

s \ ,. 
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' 
Q. I mean if they. are Holton-manufactured, . the same brand 

and they look alike? · 
A. If both have the same marld.ngi,, same size, it is hard 

to tell• (R. 17, 18). 

Yr. Alfonso testified further that he bought the instruments on Saturday 
and on Monday, after he was tQld they were stolen, he surrendered them to 
the detec~ives (R. 17). . · 

, . . 

.Mr. James S. Brown, Warrant Officer, acting Provost Marshal 
of the Ordnance Service Center on about l February 1947, testified that 
on about tha first or second of FebrQar.Y he interviewed •a certain 
orchestra leader in a night club in Ka.nil&• with regard to two msical 
instruments which the leader admitted buying. Following this inter
view the 'Witness went to the Manila Police Department where he received 
two musical instruments, a saxophone and trunpet, one manufactured by 
Frank Holton, the other by Olds. He turned them over to Captain Pohl. 
He wouJ.d not be able to identity the instruments if' he 8&1f them again 
and was not sure they were United States Government property as there 
were no •u.s. markings•. on them (R. 29). 

F.l.rst I.1..eu.tenant Janes J. Boland, Investigating O.ff'icer, 
testified that at bis request two wsical instruments, purported to 
be those recovered from Yr. illonso, were delivered to him tor use in 
the investigation of the reported loss of two instruments from Head
quarters and Seruce Company, 618th Battalion. However, he did not 
identify' these instruments as being the ones which were allegedly stolen 
and he stated that he did not inspect them closely to determine whether 
or not there was·aey distinctive mark on them (R. 19, 201 21). At.the· 

· investigation Yr. Alfonso identified these two instruments as being those 
which were sold.to him (R. :20). Lieutenant Boland was al.so permitted,to 
testify regarding information elicitad by him .rrom Private Dal.a x:. 
Willd.nson in the course ot the }l['e-trial investigation. This testi
mony, however, was merely to the e.f.fect that Private llilkinson told- . 
him and signed a S1r0m statemnt that accused on the evening o.r 1 
Februar;r requested him to take him to Manila; that accused took 1d.th 
him two •black boxes• in which were lllllsical instrum.&nts, which accuaed 
stated belonged to him; and that lf.Ll.ldnson transported accused am the 
instruments to the cafe in Mani.la where accused sold them (R: 26, Zl) • 

· Although this testiDX>ey n.s clear~ in&dmt'ssible. (par. ll3, MCU, 1928), 
since it added nothing material to the prosecution's case, the ir
~gularity o~ its admission·w1.u be disregarded in this discussion. · 

4. After the prosecution r~sted, ·the def~e. made a motion· .tor a 
f'lnding o.r not guilty, in 'View ot insutticient nidence, -.bich was 
denied. The accused then having 1:>een advised ot his rights a.s a wit
ness, elected to remain silent and no evidence was introduced by' tlie 
defense. · · 

6 



S ~ · With respect to Specification l, in ord~r to sustain the 
finding of guilty, it is necessary that the evidence establish that 
the accused took the property; that he carried it away; that he in
tended to permanently deprive the owner of the property; and that it 
was property belonging to the United States, furnished or intended for 
the milltary service thereof' (pars. l49g, l50L :MGM, 1923). Although 
the corpus delicti was proven., by competent evidence that.the property 
described in the Specification was taken witb:>ut the consent of' the _ 
person having it in custody., the record of trial fails to disclose 
any legal evidence connecting the accused with the offense. The evi
dence merely shows that.,_ on the date ~lleged., accused had in his posses
sion a saxophone and trumpet of the sam -cy-pe as those described in the 
Specification; that he sold these instruments to :Mr. Alfonso., who re-. 
linquished them to the Manila Police Department; and that thereafter 
Mr. Brown, the Provost Marshal., obtained an Olds trumpet and a Holton 
saxophone from the J>oli9e Department and turned them over to Captain ,,, 
Pohl. Although one. witness, Captain Pohl, testified that the instru
ment~ returned to himba.d 11u.s.11 stamped on them, all other 1'i.tnesses 
stateq. that they noticed no markings on those accused sold to Mr. 
Alfonso other than the manufacturers names. The property alleged to 

· have. been stolen was not introduced in evidence. It is not necessary 
· tn all cases -involving tbeft of' property to introduce the stolen pro-
: _-party· in evidence or display it to the court. Whan the articles are 
· · not introduced in evidence they must be identified by other evidence 

so that the court can determins beyond a reasonable doubt that the 
stolen articles were in fact the same articles found or known to have 
been in tha possession of the accused (CM ';!J')f)76., Baker, 6 BR 389., 392; 
CM 325090., Hall et al, (1947)). In the instant case there is no evi
dence that the instruments sold by accused were the same instruments 
as those stolen from the supply tent of' Headquarters and Service 
Company. The record of trial raises no more than a suspicion that _ 
the accused -.as involved in the offense. It is well established that 
mere suspicion or conjecture does not warrant a conviction (CM 32~67, 
Huffman et al, (J.947)). · 

· As to Specification 2., ·it is alleged that accused •di.d wrong-
fully and knowingly sell a saxophone * * * and a trumpet * * * property 
or the United States., furnished and inten:led fo-. the military service 
thereof.• It is apparent from the Specification and the evidence in
troduced before the court that it was intew.ed to- charge tha accused 
with lfl'O~i'ul. sale of the identical articles described in Specifica
tion 1. Here again the record of trial fails completely to sustain th9 
findings of gliil-cy- of the Specification. While it is shc-wn that ac
cused sold certain described musical instruments on the date alleged., 
the sole testim:m;r to even indicate that these instruments were property 
belonging to the United States is the statement of Captaon Pohl that 
"furing m:, experience in instruments in the Army., they had a •u.s.' 
markings stamped on them• and his reply to the question as to whethe_r 

7 
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these two in~ents had •u.s. 11 on· them., •As I recall they had.• As 
previously stated., all other witnesses denied these markings. 

. . 

6. For the reasons stated the Board ot 13evin holds the record 
of trial legally insuffLcient to support the findings or guilty and 
the sentence. 

-· 

Judge Advocate. 

·s 
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- 1",.. r, ... lr. .117• :· ~ . .,. ) '-1!l 
• .. ' J .JAGN-CM 325598 1st Ind 

JAGO, D3pt. o.r the Army, Washington 25, D. C. 
TO: Commanding General, Phillppines-Ryukyus Command, iPO 707, 

c/o Postmaster, San Francisco, California. , · 

. .. : ... 

1. In the case of Private Richard R. teal (33961582), Head
quarters and Service Company, 618-th Ordnance Base A.rmainent Maintenance 
Battalion, I concur· in the .foregoing holding by the Board of Review· 

.and recommend that the .findings o.r guilty and the senten:e be vacated. 

2. When copies of the published order in this case are .forwarded 
to this offi.oe they should be accompanied·by the foregoing holµi.ng and 

. this indorsement. For convenience of reference and to .facilitate at
taching copies ot the published order to tba rec_ord in this case, please 
place the file number of the record in brackets at the end of tba pub- · 
llshed order, as follows: · · 

(C14 3.25598). 

l Incl THOMAS H.. GREEN 
Record of trial· Major General 

The Ju~ge ,ldvoca ta General 

http:hol�i.ng
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DEPARl'.MENT OF THE ARMY · 
In the Office ot The Judge Advocate General 

Wuhington 25, D. c. 

JAGQ - CK 325603 
SEP 2 4 134:' 

U li. I T E D S T .A. .'t E S ) 9TH INF.ANTRI DIVISION , 

-~ 

l 
Trial b7 G.C.1L• ., convened at 
Fort Dix, New Jerse7, 15 

Private First Class August 1947. Dishonorable 
GmAID J. COTE (BA 31399480), discharge and confinement tor 
Detachment #l, 1262d ASU.,RTC. two (2) years. Disciplinar7

) Barracks. 

HOLDING b7 the roARD OF REVIEW 
JOHNSON, SCHENKEN and KANE, Ju.dge Advocates 

l. The Board ot Review has exaro1 ned the record ot trial in the case 
ot the soldier named above and submits this, its holding, to The Judge 
Advocate General. 

2. . The accused wu tried upon the following Charge and Specilication: 

CHAiiGE: Violation ot th~ 58th Article o! War. 

Specification: · In that, Private First Claes Gerald J. Cote,. otherwise 
known as Jerald J. Cote, Detachment #1., 1262 Area Service Unit,· 
Replacement Training Center, Fort Dix, New Jerse1, did, at Forl. 
Dix, New Jerse7 on or about 5 August 1946, desert the service 
ot th, United States., and did remain absent in desertion until 
he waa returned to militar7 control 29 lle.11947 at Fox-t Banks,
Kass. · · · 

. The accused pleaded not guiltT to and was found guilty- of the Charge and 
Speci.tication. Evidence of one previoua conviction ne introdnced. He 
was sentenced to be dishonorably- discharged the service, to forfeit, all 
J>a1 and allowances due or to become due., and to be confined at hard labor 
tor two y-ears. The reviewing authority- approved the sentence, designated 
the Branch United States Disciplinary Barracks, New CWllberland, •· 
Penns7lvania, as the place ot confinement, and forwarded the record o! 
trial !or a~tion under Article o! War 5<5½. · 

). The onl7 question requiring consideration is whether the record 
ot trial is legally sufficient to support th.at portion ot the sentence 
imposed. by the court, and approTed by- the reviewing authorit;r providing 
tor confinement tor two years. · • 
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The Specification alleges that the desertion was terminated when 
accused "was returned to military control, 29 May 1947, at Fort Banlcs, 
Massachusetts~ 11 The court .f'ound the accused guilty- as charged and · 
imposed a sentence including confinement for two years. The rnax1nmm 
confinement authorized for desertion terminated by surrender is one 
and one-half years and !or desertion terminated by apprehension, two 
and one-half years (Par 104.2, M:Cll). The question to be determined is 
whether· the Specification may be considered as alleging termination 
by apprehension. The evidence clearly establishes that accused was 
apprehended but it he were not called upon to de.f'end a charge involv
ing apprehension, he cannot be convicted or punished therefor. 

It is the opinion of the Board of Review that. the words "was 
returned to militar7 controln imply some degree o.f' involuntary action 
but are not equiTalent to apprehension. A soldier .might be returned 
to' military control by his parents or someone other than an apprehending 
officer. 

The foll.owing is quoted from CM 2.30278, Gunning, 17 IR .352, t2 Bull. 
JAG 98). 

"In the finding upon this Specification the court excepted. the 
words 'apprehended at Philadelphia, Pa', ·substituted therefor the 
words 'placed in confinement at Fort Dix, New Jersey', and found 
accused not guilty of the excepted words, but guilty or the sub
stituted words. The court, therefore, made no finding in fact 
whether accused was apprehended or whether he s~endered prior to 
his confinement at Fort Dix. The record is legally su.f'ficient to 
support onl7 _so much of the findings of guilty of Specification 2, 
Charge I, and of Charge I, as finds accused guilty of desertion 
at the time and place and for the period alleged, terminated in a· 
manner not shown, the maximum punishment for which cannot exceed 
that .f'ixed for desertion under similar circumstances terminated bj" 
surrender. As the accused was absent for more than sixty days, the 
authorized punishment for his offense is dishonorable discharge, 
total forfeitures, and confinement at hard labor for one and one-
half years. (Par. 104£, M.C.Y., 1928, p. 97).n . 

._J 

It is also apparent in the instant case, when the court .f'ound 
accused guilty of the Specification as draMl it did not find in fact 

· that accused was apprehended prior to his return to military control at 
Fort Banks even though there was evidence to this e.f'fect. The record 
is therefore legally sufficient to support only so- much or the findings 
of guilt,- of the Specification and the mtarge., as finds accused guilt:, 
of desertion at the time and place and !or the period alleged terminated 
in a manner not sho11?1, the marl.mum punishment for which cannot exceed 
that fixed for desertion under similar·' circumstances terminated by . • 
surrender. As the accused was absent tor more than sixty days,. the author
ized punishment for his offense is dishonorable discharge, total for
feitures and confinement at hard labor for one and one-half ,-ears. 
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4. For the reasons stated above, the Board or Review is of the 
opinion t~t the record or trial is legally sufficient to support onl7 
so much or the sentence as provides for dishonorable discharge, forfei
ture of all pay and allowances due or to become due, and coni'inement 
at hard labor for one and one-half year/I; 

.. . l;rJ! qF~.. J .tl, ,r-'r/i/'}~ , Judge Advocate 

~...:::::.==::·::.~,~~:::::L,:::'~::-==-_,, Judge Advocate 

, Judge Advocate.~ 

I,. 

_, 3 -
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J AGQ - CM 325603 1st Ind 

JAGO, Dept. of the Army, Washington 25, D.C. 

TO: Cozmnanding General, 9th Infantry Division, Fort Dix, 
New Jersey 

1. In the case of Private First Class Gerald J. Cote 
(RA 31399480), Detachment #1, 1262d ASU, RTC, attention is invited 
to.the foregoing holding by the Board of Review that the record of 
trial is legalJ.J' sufficient to support onzy so much of the sentence 
as provides for dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor £or 
one and one-half years, which holding is hereby approved. Upon re
ducing the· tenn of confinement to one and one-half years you 'Will 
have authority to order the execution of the sentence. 

2. 'When copies of the published order in this case are £or
warded to this office they should be accompanied by the foregoing 
holding and this indor~eme·1t. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets at 
the end of the published order, as follows: 

(CM 325603). 

l Incl THOMAS H. GREEN 
Record of trial · Major General 

The Judge Advocate General .. 
t 

r 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General 

WB.l:lnington 25, D. c. 

JAGN-Q,{ .325620 

UNITED STATES ) FIRST ARMY 
) 

v. ) Trial by G.C.M., convened at 
) Fort Jay, New York, 28 August 

Private ALPHONSE J. ,G. PAUL ) 1947. D:l.shonorable discharge 
(.31487862), Attached Un- ) and confinement for five (5) 
ass:i. gned Headquarters & Head ) tnonths. Post Guardhouse. · 
quarters Detachment, J.20lst ) 
Area Service Unit. ) 

HOLII[NG by the BOARD OF REVIEW 
J~HNSON, ALFRED and BRACK, Judge Advocates 

l. The record of trial in too case of the soldier named above 
has been examined by the Board of Review.· 

2. Tbs accused was tried upon the following Charge an<J Speci
fications: 

CHARGE: Violation of too 96th J.:rticle of War. 

Specification l: In that Private Alphonse J G Paul, at
tached unassigned, Headquarters and Headquarters 
Detachment, 1201st Area Service Unit, Fort Jay, New 
York, then a menber of Company A, 4th Signal Battalion, 
Fort Bragg,. North Carolina, did, at the Club Charles, 
Charles and Preston Streets, Baltimore, Maryland, on 
or about 2d December 1946, wrongfully and unlawfully 
wear the Congressional Medal of Honor Ribbon. 

Specification 2: In that Private Alphonse J G Paul, at-
. tached unass:i.gned,-Headquarters and Headquarters Detach

ment, 1201st Area Servi.ca Unit, Fort Jay, New York, then 
a member of Company A., 4th Signal Battalion, Fort Bragg, 
North Carolina, did, at Staten Island, New York, on or 
about 28 January 1947, wrongfully and unlawfully have 

http:Servi.ca
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in his possession a forged certificate of dis
charge from the Arrrr.r of the United States, lcnovd.ng 
the same to be forged., 

Specification 3: (F.i.nding of not guilty)• 

Accused pleaded not guilty to the Charge and all Specifications. He 
was found guilty of Specification 1, guilty of Specification 2 except 
the words "at Staten Island, New York, on or about 28 January 1947," 
substituting therefor the words •at Baltimore, Maryland, on or about 
20 December 1946,n of the excepted words, not guilty, of the substituted 
words, guilty, not guilty o:f Specification 3 and guilty of the Charge. 
Accused was sentenced to be dishonorably discharged the service., to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for one year. The reviewing authority approved the sentence 
but reduced the period of confinement to five months., designated the 
Post Gl.ardhouse., Fort Jay., New York., as the place of oonfinement and 
forwarded the record of trial pursuant to ,!U'tlcle of War 50½. 

,3. The record of trial is legally sufficient to support the fiq_dings 
of guilty of Specification l and the Charge. The only questions requiring 
consideration are the legal sufficiency of the record o'f trial to support 
the finding of guilty of Specification 2 and., th;e legality of the sen
tence. 

4. Specification 2 of the Charge alleges that accused 11did., at 
Staten Island, New York., on or about 28 January 1947, wrongfully and 
unlawfully have in his possession a forged certificate of discharge 
from the Amr:, of the United States, knowing the same to be forged" 
(:b:mpbasis supplied). Wbile the evidence shows conclusively that the 
accused did, at the time and place alleged., have in his possession a 
forged certificate of discharge from the Army of the United States, 
knowing the same to be 'forged (Pros. Ex. 1, with attached certificate) 
it was further shown ·that the accused also had the same certificate in 
his possession at Baltimore, Maryland, on or about 20 Decenber 1946 
(R. 42, 75, 80}. Notwithstanding the proof, insofar as it conforms to 
the allegations, the court, in accordance with tra additional evidence., 
found accused guilty., by exceptions and substitutions, of committing 
the alleged offense at Baltimore, _.Maryland., on 20 December 1946., thereby 
changing the alleged time and situs of the offense. It therefore be-

·comes material to determine •hether the action of the court, with re
gard to its substituted findings, was authorized. 

· It.. is .a recognized rule of judi~al practice and procedure 
that a court-martial may make substituted findings in the language of. 
the Specification provided that such action does not change the nature 
or identity of the offense charged in the Specification or increase . 
the ma.xi.mum punishment provided for such offense (par. 78£, MCM, 1928}. 

2 
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In t.11e instant case, however, accused was shown to have 
had the alleged documents in his possession on each of two separate 
occasions, the first of whi'ch occurred over a month prior to the 

"time alleged and at a place far removed from the place alleged. It 
is obvious, therefore, that the courJ, by its excepted and substituted 
findings actually found accused not guilcy of ,the offense with which 
te was charged but guilty of an entirely distinct offense not in
cluded within the Specification. When a court by exceptions and 
substitutions finds an accused not guilty of the offense alleged 
but guilty of soma other offense not necessarily included therein, 
it in fact finds the accused guilty of an o_ffense for which he was 
not brought to trial (CM 199063, Martin, 3 BR 325). Such.action, 
of course, is fundamentally illegal and such a finding cannot be 
sustained. 

The maximum punishment authorized for the offense of which 
accused was convicted under Specification 1 is confinement at hard 
labor for six months and forfeiture of two-thirds pay per month for 
a like 'period {10 u.s.c. 1425). 

5. For the reasons stated, the Board of Review holds the re
cord of 'trial legally insufficient to support the ·finding of guilty . 
of Spec:i.f'ication 2, legally sufficient to support the findings of ' 
guilty of Specification 1 and the Charge, and legally sufficient to 
support only so much of the sentence as provides for confinement at 
hard labor for five months and forfeiture of two-thirds of his pay 
per month for _a period of six months. 

Judge Advocate. 

Judge Advocate • 

Judge Advocate. 

11 
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I 

JAGN-CM 325620 1st Ind 
JAGO, Dept. of the Anny, Washington 25, D. C. 
TO: Commanding General, First ~, Governors Island, New York 4, N. Y. 

1. In the case of Private Alphonse J. G. Paul (.31487862), At
tached Unassigned Headquarters & Headquarters Detachment, 1201st Area_ 
Service Unit, I concur in the· foregoing holding by the Board of Re-· 
view and recommend that the finding of guilty of Specification 2 of the 
Charge be disapproved, and that only so much of the sentence be ap
proved as involves confinement at hard labor for fi. ve months and for
feiture of two-thirds pay per month for six months. Upon talcing such 
action you will.have authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be 4ccompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 325620). 

· 1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 

/ 
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- DEPARTMENT OF THE ARMY \.. . --· ' 
IN THE OFFICE OF THE JUDGE ADVOCATE GENlilUL C,67) 

.WASHINGrON 25, D. C. 

JAGQ - CM 325621 SEP 2 6 1947 

U N I T E D S T A T E s· ·) 9TH INFANTRY DIVISION
) .... ) Trial by G.C.M., convened at 
) Fort; Dix, New Jersey, 29

Private First Class ) August 1947. Dishorurable
CHARLES H. LILE ) discharge and confinement 
(RA 32950163), ) for tl'IO (2) years. Dis-·
AUNA Detachment #3, ) cipllnary Barracks. 
1262d ASU, First Army, }
Fort Pix, New Jeraey. ) 

--·---
HOLDING by the .00.ARD OF REVIEW 

JOHNSON, SCHENKEN and KANE, Judge Advocates 

1. The Board o! Review has e:xarn1 Md the record o! trial in the 
case of the soldier named above and submits this, its holding, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE: Violation ot the 58th Article o! War. 

Sp~cifications · In.that, Private First Class Charles H. Lyle, 
. attached wiassigned, Detachment 113, 1262 Area Service Unit, 

First. Army, Fort; Dix, New Jersey, then of 10th Company, ReceP
tion Center, Fort Dix, New Jersey, did, at Fort Dix, New Jersey 
on or about 14, April 1946 desert the service o! the United 
States and did remain absent in desertion until he ns returned 
to .military control e.t Fort Dix, New Jersey, on or about l 
November 1946. · 

The accused pleaded not guilty to and was found guilty o! the Charge and 
Specification. No evidence o! ·previous convictions was introduced. -He 
was sentenced to be dishonorably discharged the service, to forfeit all 
Pa1 and allowances due or to become due, and to be confined at hard labor 
for two and one halt 1ears. The reviewing authorit1 approved onl.,r so 
much of the sentence as provides !or dishonorable discharge from the 
service, tor!~iture of all pay and allowancee due or to become due and 
confinement at hard labor !or two years, designated the Branch, United 
States Disciplinary Barracks, New Cumberland, Pennsylvania, as the place 
of continement and forwarded the record o! trial under Article o! War 5<>½.· 

3. The onl1 question requiring consideration is 't'l'bether the record 
ot trial is legally siJ!ficient to support that portion o! the sentence 
ilnr:,sed by the court and approved by the reviewing authority providing 
tor conf'inem.ent tor two years. 
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The Specification alleges that the desertion was terminated when 
accused "was returned to military control a~ Fort Dix, New Jersey I on 
or about 1 November 1946." The court found the a~cused guilty as _ 
charged and imposed a sentence including confinement for two and one
half years which was reduced by the reviewing authority to two years. 

The .maximum confinement authorized for desertion terminated by sur
render is one and one-half years and for desertion terminated by- appre
hension, two and one-half years {Par 104£., MCM). The question to be . 
determined is whether the Specification may be considered as alleging 
termination by apprehension. The evidence clearly establishes that 
accused was apprehended but if he were not called upon to defend a charge 
inv_plving apprehension., he cannot be convicted or punished therefor. 

It is the opinion of the Board of Review that the words "was 
returned to military control" imply some degree· of involuntary action 
but are not equivalent to apprehension. A soldier might be returned 
to military control by his parents or someone other than an apprehending 
officer. - -

Unless termination of desertion by apprehension is alleged and 
p:r_~yed iri a desertion case, the findings of 'the court andtne maximum 
punishment authorized must be that of the lesser degree of desertion 
terminated by surrender. (CM 3?5603, ~, 1947) •. . 

The following is quoted from CM 230278, Gunning, 17 BR 352, (2 Bull. 
JAG 98). ..•. · . 

. -"In the finding upon this Specification the court excepted the 
words 'apprehended at Philadelphia, Pa•, substituted therefor the 
words 'placed in confinement at Fort Dix, New Jersey', and found 
accused not guilty of the excepted words, but guilty of the sub
stituted words. The court, therefore., made no findi11g in fact 
whether accused was apprehended or 'Whether he surrendered prior to 
his confinement at Fort Dix. The record is legall.y sufficient to 
support onl;y- so much of the findingso! guilty- o! Specification 2, 
Charge I, and of Charge 1; as finds accused guilty of desertion 
at the time and place and for the period alleged., terminated in a 
manner not shown, the maxi mum punishment for which cannot exceed 
that fixed for desertion under similar circumstances terminated b;y
surrender. As the accused was absent for more than sixty days,, the 
authorized punishment for his offense is dishonorable discharge, 
total forfeitures, and confinement at hard labor for one and one
halt years. (Par. 104£, M.C_.M., 19281 p. 97)." 

It is also ,apparent in the instant case, when the court fou."ld 
accused guilty of the Specification as drawn it did not find in fact 
that accused was apprehended prior to his return to military control at 
Fort Dix even though-there was evidence· to th°is effect°. The record 
is therefore legally sufficient to support only so much of the .findings 
of guilty of the Specification and the Charge, as finds accused guilty 
o! desertion at the time and place and for the period alleged terminated 
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' in a manner not shown, the maxi mnrn punishment for which cannot exceed 
that fixed for desertion under similar circumstances terminated by 
surrender. As the accused was absent for more than sixty days, the 
authorized punishment for his offense is dishonorable discharge, total 
forfeitures and confinement at hard labor for one and one-half years. 

· 4. For the reasons stated above, the Board of Review is of the 
opinion that the record of trial is legally sufficient to support only 
so much of the sentence as provides for dishonorable discharge_,. for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for one and one-half years. 

Judge Advocate 
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JAQ(.l - CM 325621 lat Ind 

JAGO, Dept. of the Aru,.y, Washington 25, D. C. 

TO:. Commanding General, 9th Infantry Division, Fort Dix, New Jersey•. 

1. In the case of Private First Class Charles H. Lyle (RA 32950163), 
AUNA, Detachment 93, Area Service Unit, First Army, Fort Dix, New Jersey, 
attention is invited to the !oregoing holding by the Board of Review ; 
which holding is hereby approved. It is recommended that only so much 
of the sentence be approved as provides !or dishonorable discharge, !or- . 

.!eiture of all pay and allowances due or to become _due, and con!inem~nt 
at hard labor !or one and on~hal! years. Upon taldng such action you 
will have authority to order execution of the sentence. 

2. When copies of. the publishecf order in this case are forwarded 
to this of!ice they should be accompanied by the i'oregoing holding and 
this indorsement. For convenience of reference and to .facilitate 
attaching copies of the published order to the record in.this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(CM 325621). 

HOMAS H. GR.Em 
Major General 
The Judge Advocate General 
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DEPARTMENT OF THE ARn 
Ia the Office of The Juige Advocate Geaeral (371) 

. WashiDgtoa 25, D. c. 

JAGK - CM :525634 2 f). UtC 'd47 
i 

UNITED ST.A.'l'ES ) FORT EUSTIS, VIRGINIJ. 

To Trial by G.C.M.,.oonvened at Fort Eustia,l 
Virginia, 11 &Dd 16 September 1947. Dia

First Lieute!Wtb JOHN H. E. _) misau. and total forfeiturea. 
SlbER (0-1960930), Traupor-) 
tation Corpa -) 

OPINION of .the BOA.RD 01' REVIEW ______..________________________SILVERS, McAFEE &lld .A.CKROlD, Judge Advocates 

1. The Board of ReTiew hu· examined the record of trial in the cue_ 
of tlw officer l!.almd above and submits this, i ta opinion, to The Judge 
Advocate General. 

2. The accused wu tried upon tm following ohargea &lld apecU'ioa
t-10:ns I 

CHARGE Ia Violation of tm 95th Article of War. 

· · Specifioationa In tha.t ·First Lieutenant John H. E. Sla.ter, 
Headquarters Transportation School, Fort Eustis, Virginia, 

" was, at Station Hospitt.l., Fort Eustis, Virginia, on or about 
~0-August ~947, drunk and disorderly while i\uniform. 

CHARGE, Ila Viola.tion of the 96th Article of War. 

Speoitioation la In that First Lieutenant John H. E. Slater, 
•••, ha.Tizig be•n restricted to the limits of Fort Euatia, 
Virginia, did, at Fort Eustis. Virginia., on or about 20 
August 1947, break said restriction by going to Red Hill 
Vilb.ge, Virgima. 

Speoi.tication 21 In that First Lieutellallt John H. z; Slater,, 
•••, did a.t Red Hill, Virginia._ on or about 20 Auguat 1947, 

. drink intoxicating liquor with Technical Sergeant William 
J. Powers, a.n enliated JD&ll, in the United States Arm:r• . .. . . :.. . 

1ll pleaded. gui_lty- "to the speoitioation. of Charge I except tor the word_ 
•d1aorderlt', of the exoepted word not guilt7, &Ild to Charge I, not guilt7, 
but guilt;y ot a Tiolation of the 96th Article ot Iar, ud to Specifications 

ud 2 ot Charge II and to Charge II, guilty. Re wu found· guilty- of the 
• obargea ud apeoifioatiou • No eTidenoe of preTioua oomotiona was in

troduced. He na 1entenced to be d1smi11ed the eerTioe and-to forfeit all 
P&T and allowaneea due or to become du·. The reviewing a.~thority- approved 

· the 1entence am forwarded the record of trial tor a.otion UDier Article of 
Wa.r 48. . -

l 
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3. Evidenoe tor th• Proseoution 

On 15 August 1947 the aocused wu in arrest in quarters at Fort 
Eustis, Virginia. On the l&m9 date First Lieutenant Fra.noia J. Kelly-., 
aoting upon orders from Colonel Poindexter, deputy oolllill8.Ilder, called 
the aooused by tolephom a.nd informed him that his arrest in quarter• had 
been reduoed to restriction to the limit• of the post (R T). 

On 20 August 1947 and whil,e atill restricted to the.post the accused 
went to the home of Technioal Sergeant William Jame•. Powers at 93 Red Hill 
Village., Virginia. During the evening the accuaed aild Sergeant Power• · 
"sat a.round drinking Tom Collins am whiskey am ••• both. •••. beoame 
Teey intoxioated. 11 S\lbsequently the accused, Sergeant Powers alld Mr1. 
Powers left the Powera' home to return the aoouaed t& his quarter• in 
the B.O.Q. at Fort Eustis (R 11-13, Pros Ex 1). Sergeant Powers drove 
the oar to Fort Eustis. At approximately 10130· p.11.. ~he parties arriTed 
at the station hospital instead of the B.O.Q. occupied by- the aooused. 
The accused aJXl Sergeant Powers entered the hospital. Some 20 minutea 
later they were escorted from the hospital by an unidentified. _soldier 
(R 9, Pros Ex 1). · 

About l0a30 p.m. on 20 .A.uguat 1947 Pr1vate First Class William R. 
DaTidson, Medical De~olmund;., Fort Eustia, na asleep in Barraoks,2 of< 
the station hospital. Between 10a30 and lla00 p.m. he was aalcened..·b;r 
a man who wu molesting hi.a. He discovered tha.t this ma.n 1ru the a.oouaed. 
Private. D_aTidaon testified u tollowu 

. I 
"Q. Pvt. Davi•.," in 7ow- previous teatiao?Ji1 ;you 1tated 

that Lt. Slater wu m.oleating ;you. Tell the court just ~Oft 
he was molesting 7ouf ·· 

•.A,. He wu ahold of 11I¥ priTate J&rta. 
"Q. llhat did you do thenf 
".A.. I told .him to lean :me a.lone,' air. 
".'Q. What did he do when he first oame into the room. Haw' 

did he appear to 7ou. drunk or wha.tf. .

.A.. Sir, I wu uleep when he oame in. 
"Q. The f'irst thing ;you Jcn.w he wu :molesting 7ouf 
• ha.' ..A.. T t s 'ri'ght, air. . . .. . 
•Q. Tell th•. oourt jw,t exaotl:, when 70u tint 1a.w himf 
!.A.. I wu llaying in bed. uleep, a.nd when I first 1Hn him. 

I jumped out of bed. lit wu littiAg right 011 7q bunk. · Th&t 
was the t1.r1t ti. I seen him. · · 

•Q. Did he 1ay- anythingf , 
".'.A.. He ulced me tor a light tirst, after n were sitting ture•. 
•Q. .A.tter )"OU had got out ot bed,. 
".A.. Arter he wu Iitting on the becl, •ir. 

• . 

1 

~Q. The tir1t tble )"O\l kmw he WU in the roo:m. WU when be 
took h~ld of 70uf . · 

•.A,. Yea, air. · 

.. 
2 

http:intoxioated.11


(373) 

"Q. Then after you got up ani sa.t on the bed. he asked you for 
a light?

"A. Yes. sir. 
"Q. Did you give him that light? 
11A. Yes. sir. . . 
"Q. Did you ha.vs any oonveru.tion lfi th him? 
wA. Sir. he asked me for a light and then I gave him the light 

and he a.sked me where I wa.s from. I told him that I worked. here in 
the hospital e.nd I lind a good ways away. I a.eked him where he wu 
from. 

"Q. Did you ask him what he wa.a doing in there and Jrhat he 
wanted? 

"A. No, sir. 
"Q. Did you ner know him before this eventt 
"A. Never seen him before. 
"Q. Who wu with him, or wa.s he alonef 
11.A.. He was by hisaelt. 
"Q. He came in by himseltf 
"A. Yes, sir • 
.. Q. How long wu he in your roomf 
"A.. About 16 minutes, sir. 
"Q. What took plaoe after he asked for th• light? 
•J.. He put his arm a.round me a minute or two and I jerked 

his arm down and we u.t there a little bit and he said a ff1W thinga. 
Then when we sat there a few minutes, I told him,. I says 'I've got 
~o go to bed 1 • I la.y down and couldn't sleep, so I got up and 
walked into the latrine. When I came out. he was standing over by 
the bunk. I aat on the bunk am still he came over and bothered me. 

11Q. You mean he oame over a.gt.iii. and bothered ;youf 
"A. Yea. sir. . 
"Q. How did he bother you the aeoond time 1 
11A.. The a a.me wa:y. 
"Q. What did he aay to 7ouf 
"A.. Not a thing. 
"Q. What time was thilt 
"A. Thia was between 1030 am 11 o'olook. 
"Q. How waa he dreHed? · 
"A.. He wu dreued in khaJci unifora but he didn't have his 

tie on :nor his hat on. 
"Q. Who was with.;rou in the roOJll on the seoond oocuion. &n7bod7 

else in.the roomf 
"A~ '.here were several guys in the b&rraoka. It wun't a room. 

air. 
• • •

"Q. Didn't you tell him to get out or make some effort to have 
him go away am leave you alonet

•A.. Yes, air. 
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•Q. How JJW:IJ utber men ftre a1raken~ by the commotion? 
"A. Sir, I wouldn't know. 
•Q. How did you get him o\l't 1 · 
~A. I went up to the sergeant, sir. 

•Q. When he was JDOlesting you, did he say ~bing to, ;you, 
ask you any quutiom or say anything to youf 

•A. No, air, all he said was 'You had a- nice one•. That'• all.• 
{R 7,8,14-17) 

Sta.ft Sergeant Sherman E. TOWJ1Seild testitied that about 10130 p.m. 
on 20 August 1947 PriTate D.aTidaon •came into m:, room and sud there wu 
some one disturbing him.• He went to see about the trouble al'1d aaw the 
accused standing in a corner outside hia door (R 9). 

4. For the Defeme 

Character evidence relating to the ucu.Hd 1'1' Colonel Stephen W. 
Ackerman, Capta.in John A. Limbeck and First Lieutenant William L. Kel:mr 
wu introduced by stipula.tion. Fr011. these stipulations it appears tha.t 
the accused is a superior otficer of superior.intelligence, capable ot 
being relied upon &nd. ot being giTen assignment• that dema.Ild a trut. 
His character and et.f'ioiency are excellent {De£ Eu' A,B,C). 

The accused wa.s wa.rned ot his rights a..nd elected to testify concern
ing all of the offe:mes with which he wu charged. He teatitied th&t on 
15 August 1947 his arrest in quarters wa.a downgraded to restriction to the 
post. Concerning the events ot 20 August 1947 he testif'ied1 _-·· 

•Q. Did you proceed to the home of T/sgt Power-s _on or about 
20 August? 

11A. I did. 
"Q. Did you have authorit;r to go to that partioula.r house?.
•A. Jlo. 
•Q. Wey didn't you have authority to go there? 
•A. I had been restricted to Fort Euatia. 
•Q. Tell the court to the best of your knowledge wha.t happened 

on that particular night? Who you were with, what ;you did, as much 
as ;you can remember •. 

•A. I would like to inform the court first ot all what I will 
say corresponds nry closely to the at~t_ements already made by l1fl 
in .an inquiry whioh wu made into this matter. I -..nt to Sgt. Powers 1 

house on rather a last-minute invitation.· I thought I was leaving 
the Army very quickly and believed at that time I would be out within 
a week. I~ under restriction. Ordinarily I would have asked per
mission to leave the post. On two previous occasiona I had asked 
for and reoeiTed permission to go. I knew, however, that the place 
to which I was going wu administratively a part of Fort Eustis am 
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that is the reasonwey I failed to check into the matter. I 
simply took the risk that it would be O.K. and went over th'ere. 
Powers and l/irs. Powers entertained me. They had some very fine 
food. We had a bottle of gin. ne had a. number of drinks before 
dinner and had this food and one or two drinks after dinner. 
I should mention that the day of these events had been an extremely 
hot day and, continued so throughout the night. one of those Virginia 
mid.summer days. I do not consider that I had an unusual amount of 
liquor in volume. but it did hit me stlddenly and very hard. par
ticularly after having had this food that I mentioned. I felt ex
tremely sleepy and kept dozing a. little and when we returned I be
lieve that I went to sleep in the car e.s a. result of this drinki:cg 
and the f'ood and the hot weather. 'When we left their place I 
understood Powers to say, am Mrs. Powers. that they were taking 
me directly to my BOQ. We o~ up in front of this building, 
there were a couple of lights in front. The general set-up looked 
rather similar to my own building llhich has lights burning in its 
lower rooms a.t all times in front. I beli~ve, as far a.a I ca.n re
call what took place there, that I did have a strong impression 
that I was at my own BOQ. ••• I ca.n't. recall exactly what took 
place in the Hospital. When I first recognized it was the Hospital, 
I was walking along a. corridor which had windows in either side 
through which I could look out and I knew I was in a Hospital 
building. Up to that point I did not definitely recognize it &S 

other than my BOQ. I don't even reca.11 seeing Sgt. Powers in the 
building. I don't recall the various Hospital personnel who came 
here before .the court and who appeared earlier and have no k:no,r
ledge of the event which was testified to in the squad room or 
living quarters by Pvt. Davidson. One very vivid reoollection 
is that I wanted to get of£ my feet and go to sleep. I wa.nted 
to lie down and go to sleep a.nd I do think that if a.ey .fight or 
an;y difficulty or disturbance or event of the kind that wa.a narrated 
had occurred, I do think that, I would have been conscious of it or 
conscious enough of it to recall it. I don't reca.ll any disturbance 
or any event of that kind •••• ••• · 

"Q. Do you remember making an;y advances to the soldier named 
Davidson in that particular room tba.t night? 

"A. No, I don't even remember being in the room in question. 
"Q. And would you or would you not deny that you ma.de any 

. adva.nces to this soldJ.erf 
· "A. Yea, I would be inclined to den;y it beoa.use I think that 
anything of that kim I would have been ·much more conscious than 
I was. In other words the story that he tells doesn't match up 
with my state of mini llhioh was pretty much atupetied. 11 (R 2S,24:)" 

On orosa~examina.tion he teatitieda 

"Q. You ata.ted in your prior teatimon;y that you did leave the 
post at Fort Euati•, i• that oorreotf 

I 
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"A• That's correct. 
11 Q. · You were Ulder restriction at the time? 
"A. Yes, sir. 
"Q. Did you or did you not drink intoxicants with T/Sgt 

Powers at his hom, in Red Hill? 
"A. I did. 
"~. Do you remember being at the Station Hospital? 
11A. Yes. 
11 Q. What was your condition? 
"A• Well, I would oall it a combination of drink, food, am 

sleep. 
"Q. Would you say you were intoxioa.ted? 
"A. Not in the ordinary sense. It waa the result of intoxicants, 

a.nd food a.nd being very hot weather. I mean by that that I wasn't 
into:xicated as one would be if he just went out and drank and dra.Dk:, 
maybe a 5th or a couple of 5th.s. I don't know how ma.n;y of you people 
here have had that experienoe but it strikes me when the weather is, 
hot, the actual quantity doesn't matter so much, but it can hit you. 
And the food on top of that would make you very, very sleepy. That 
was my condition." (R. 25) 

5. The evidenoe establishes, and the accused by his plea of guilty 
admitted, that on 20 August 1947 he was restricted to the limits of Fort 
Eustis, Virginia, and that on the same date he breached his restriction 
by going to the ho~ of Technioa.l Sergeant William J. Powers at Red Hill 
Village,.Virginia; that while visiting at Sergeant Powers' home he drank 
intoxicating liquor with Sergeant Powers and became drunkJ that he was in 
Uniform on this occasion. The accused entered a plea of guilty to the speci
fication of Charge I except the word "disorderly" and guilty of a violation 
of Article of Uar 96. It is admitted that the accused was drunk in uniform 
at the Station Hospital, Fort Eustis, Virginia, on 20 August 1947. The 
only question for determination is whether or not he was disorderly on 
this occasion and if such disorderly conduot amounted to a violation of 
Article of War 95. 

The evidence a.s set forth herein establishes that while at the hospital 
the accused entered the sleeping quarters_provided for the enlisted personnel 
a.nd took hold of an enlisted man's private parts. This action was repeated 
a few minutes later under circumstances which indicate deliberate willful 
action on his part. Such conduct, being of a lewd and lascivious nature. 
oonstituted a gross disorder which tended to oompf-omise his stallding as an 
offi oer ani a gentleman and was the refore a. Tiolation of Article of War 95 
(CM 226247, Leavitt, 15 BR 51J CM 246537. Brewer, 1 BR (NA.TO-MTO) 399). 

6. Records of the Department of the Army show the accuaed to be 
33-4/12 years of age and singl~. He is a college graduate. Prior to hi• 
entry into the service he was . teaching English at the University of Wash
ington. He was inducted into tlw Army in January 1943. He was oommis
sioned a second lieutena».t, AUS, Tra.nsportation Corps, on 13 June 1945. 
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On 31 Deoember 1946 he waa promoted ·to first lieutenant." ijls e.ffioiency 
rating• &re "Excellent. a.Ild 11$'1).porior.• 

7. Mr. Thomas H. King, an attorney o.f Yfuhington, I>.-c~, appeared be- .. 
fore the Board ot Review on behalf of the aocuaod, made on.l argument, 
and tiled a briet. 

a. The oourt wu legally comtituted and had jurisdiction· over the 
aocmed and of the offemes. No error• injurioualy affecting the substan
tial rights of the accused were camnitted during the trial. In the opinion 
of the Boa.rd of Review the record of trial ii legally sufficient to aupport 
the findings of guilty and the aentenoe and to warrant oonfinna.tion thereof. 
Diamisaal ia authorized upon ooDTiotion of a violation of J.rtiole of Wa.r 
96 and mandatory upon oonvio~on o.f a Tiola.tion o.f Article o.f Wa.r 95. 

~~,;t;.~. Judge Advooa.te 

...;~:iac tw~g-{_::::>:c..:...-....._:-~-f'-=--·--, Jlldge Advocate .... __ 

-·""~.jQ,,""~~~-----~-----~'-----' Jlldge Advocate 

T 
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JAGK - CM 325634 1st Ind 

~ 

JAGO, Dept. of the Army, Washington 25, D. C. 

TOa The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, .dated 26 Ma.y 1945, there 
ari, transmitted herewith for ·your action the record of trial and the 
opinion of the Boa.rd of Revin- in the case of' li'irst Lieutenant John H. 
E. Sla.ter (0-1950930), Tra.nsportation Corps. ,- . . . . 

2. Upon trial by general· court-martial this offic,r wa.s .found guilty 
of being drunk and disorderly while in uniform in violation of Article of
War 95, breach of restriction, am drinking intoxicating liquor with an 
enlisted man in violation of A.rticle of Wa.r 96. He was sentenced to ·be 
dismissed the s ervioe and to forfeit all pay and allowances due or to be
come due. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of Wa.r 48. 

3. A summary of the evidence may be found in the opinion of .. the 
Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings of 
guilty and the sentence 8.Ild to warrant confirmation of the sentence. 

The record of tria.l shows that the accused was restricted to the 
limits qt the post of Fort Eustia on 15 Auguat 1947. He breached this 
restriction on 20 August 19 47 by leaving the post and going to Sergeant 
William J. Power'• home., The accused and Sergeant Powers conaumed con
siderable whiskey· a.nd gin. About 11100 p.m., Sergeant POll'ers a.nd. his 
wife accompanied the accused to Fort Eustis•. They went to the station. 
hospital apparently believing it to be the a.ccused' s quarters. While in 
the hospital the accused entered the sleeping quarter• proTi.ded for the 
enlisted personnel am took hold of an enlisted man's private parta. 
This action was repeated. a few minutes later. · He stated to the enlisted 
man, "You had a nice one." The accused was in uniform on this occasion. 

On 13 Auguat 1947 this officer was found guilty by general colll"t• 
martial of removing With intent to conceal a:ad]or destroy a public docu
ment, to wit. a.n official endorsement atta.ohed to an etficienoy report 
of Secord Lieutenant Walter H~ Deburgh. in 'Tiola.tion of Article of War 
96, and of making a ,fe.lae offici&l statement concerning that incident• 

.in violation of Article of War 96. -He was sentenced to be dismissed the 
service and to forfeit all pay and allowa.noH due or to become due. ExaJn
ina.tion of the record. of trial in that o.ue ·1a now pending in 'It!:/ office 
(CM 325633, Slater). . 

Mr. Thomas H. King, an' attorney of Washington. D.c•• appea.r~d ·beforl 
the Board of Revi• on behalf ot the aocused, ma.de oral _argumant, aild 
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JAGK - CK 325635 

UNITED STATES ) 
) 

FORT EUSTIS., VIRGINIA 

Second Lieutenant ALFRED 
L. RICHARDSON (o-J.951709).,
Transportation Corps. 

) 
) 
) 
) 
) 

.. Trial by- G.C.l! • ., convened at Fort 
·:FAistia., Virginia., 28 Au.gust 1947. 
· .Dismissal and total ·forfeitures. 

OPINION of the OOARD OF REVI!l'i 
SILv:ms, llcAFEE and ACKROlD., Judge Advocatea ________,_ 

1. The Board of Rerl!!W has exaad ~ed the ncord of trial in the case 
of the officer named above and submits this, its opinion., to The Judge 
Advocate General. · 

2. The accuaed was "tried upon_ the following Charges and Specifications; 

CHARGE Is Viola~ion of· the 64th Article of War. 

Specification: In that, Second Lieutenant Alfred L • .Richardson., 
48th Transportation Truck Company (H), having receiTed a law!ul 
command from Captain John Bodo, 48th Transportation Truck Company 
(H), bis superior officer, to personall.7 take T/4 Robert Grant, 
48th Transportation Tru.ck Comp&n7, to the In!irmar7, did at 
Little Creek Naval Base, Virginia, Annex #3, on or about 5 
August 1947, willfully- disobey the same. 

CHARGE II~ Violation of the 63rd Article of war. 

Specifications In that, Second Lieutenant Alfred L • .Richardeon, 
48th Tr&n8portation Truck COJllP8,D1' (H), did, at Little Creek., 
Virginia., NaTal Bue., Annex 3, on or about. 5 August 1947 
behaTe himself with disrespect toward Captain John Bodo, hi• 
superior officer., b7 a,aying to biJa "Who do you think I Ul, a 
Pfc, to be running around thitf damn post. Grant can find it.• . 
or 110rda to that effect. ' 

He pleaded not guilt7 to and was found guilt7 of all Specifications and 
Charges. Ho nidence ot an:r previous convictiom waa introduced. He 
was sentenced to be diudssed the senice and to forfeit all Pa.r and 
allowances due or to become due. 'fhe.rerlewing authorit7 apprOTed the 
sentence and.forwarded the record ot trial pursuant to Article of War 48. 
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3. The 48th Transporta.tion Cor~'lrack Company (the unit to which 
the accused was assigned) "was selected as a. demonstration unit !or the 
operations at Little Creek Naval Base." The unit was at the Little Creek 
Naval Base on 5 August 1947 (R. 7). On 3 August 1947 Technician Fourth 
Grade Robert Grant, 48th Truck Com,Pan7, su!!'ered a burn on his le!'t wrist. 
Be reported this injur7 to Captain John Bodo, his company- commander, 
about 6:30 p.m., 5 August 1947 (R. 7, 11). Captain Bodo told the accused 
"to take Grant persenall7 to the in!'irmaey and ha.Te his wrist attended to. 11 

The accuaed replied that he did not know where the infirmary was located. 
Captain Bodo st'ated that he did not know_.the· location ot the inf'irm.ar1 
but that the accused could go to the Transportation Corps Headquarters 
and inquire as to the location ot the in!'irmary. Captain Bodo then 
indicated to the accused (by pointing) the location ot the Transportation 
Corps Headquarters. The accused directed Technician Fourth Grade Grant 
to go and !'ind the in!'irmary. Captain Bodo heard the accused direct 
Grant to go to the infirmary. He walked back to the accused and stated 
"Lieutenant Richard.son, I thought that I told you to take this man down 
to the inf'irmary and have his wrist attended to." Shortly thereafter 
Captain Bodo "saw T-4 Grant wal.ldng away alone. n Captain Bodo then went 
to the accused and stated "Lieutenant, I thought that I told you tlVice 
to take that man to the in!'irmary. n The accused replied "who do you think 
I em, a P!c, to be running around this damn post?" The accused raised 

• his Toice in making this reply and "he acted belligerent and sarcastic." 
Thereupon Captain Bodo procured a jeep and took T-4 Grant to the in!'irmar1 
which was located in the Transportation Corps Headquarters building. 
Captain Bodo testitied on cross exam1 n•tion that the second time he 
instructed the accused to take Grant to the infirmary he gave him 30 
minutes to comply with the order. When the accused replied (as set out 
aboTe) he then took things into his O'Wll hands and took Grant to the 
in!'irmary. Thia was within 15 minutes o! the ti.me the second order was 
giTtn (H. 7, 8, 9). 

Technician Fourth Grade Robert Grant testi!ied that Captain Bodo 
told the accused to locate the dispensary- ..and to take hia (Grant) there 
to have his arm. fixed. The accused told Grant to nit until "a!ter the 
jeep was !inished," and tha.t he (the accused) would take him. to the 
infirmary. The accused asked another soldier the location o! the intir
m&ry. This soldier stated that there was a first aid man trom Fort 
Eustis at the Headquarters building. The accused then told Grant to go 
to the infirmary. The Headquarters building was 5 or 6 blocks from the 
place the order was given. The accused.· did not take Grant to the infir
mary- (R. 10, 11) • 

_PriTate stephen J. Du.ppins testitied that between 6 and 7 p • .11. on 
5 August 1947 the accused asked hia the location ot the intirmar3' at 'Which 
tiae he told the accused that their men did not baTe to go to the in.fir
aa.ry as there wu a Transportation Corps First Aid Yan at the Transporta
tion Corps Headquarters. The accused then "told T-4 Grant to go to T.c. 
headquarters and get his hand fixed and then report back to him" (R.ll,12) • 
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4. The accused o!!ered no evidE11ce. 'l'he right• of the accused as 
a witness were explained to hiDl and he elected to reaain silent. 

5. The Speeitication, Charge I, alleges that the accused llilltully' 
disobe7ed a law!lll CC¥llmand- o! his superior of!icer to personally' take 
Grant to the intirm.ar,. The offense alleged is a willtul disobedience 
manitesting an intentional defiance of authorit,r, of an order, relating 
to a mllitar7 dut1, given by- an authorized superior officer (Par 134!?, 
lLCY,.1928; Cl( 255602, Prichard, 36 $151,157). 

The evidence shon beyond a reasonable doubt that the accU8ed 
received an order from Captain Bodo, his company. c0lll!Ba.Ilder, to personal.17 
take Grant to the in!irmar,r. Instead o! compl.J'ing with this order the 
accused instructed Grant to go to the Wirma.r,r. Captain Bodo overheard 
these instractions at which time he.again re~ated his order and gan 
the accused thirty minutes to com.ply therewith. Before this thirt7 
minutes had elapsed the accused again instructed Grant to go to the 
intirmar7 and Grant started to walk to the in!irmar7. Captain Bodo 
observed Grant leaving the area by himselt at which time he (Captain Bodo) 
went to accused and reminded him that it was his dut7 to take Grant to 
the int:Lrm.ar7. The accused stated "who do .rou think I u, a Pfc, to be 
running arowid this damned post?" Such actions were pla1D17 in direct 
defiance of the order giTen and shows that the accused nenr intended to 
carry out that portion of the order to personaUr take Grant to the in
tirmar,r. 

The eTidence also shows that at the time the accu.sed spoke the words 
to Captain: Bodo as set forth in the Specification, Charge II, he raised. 

.his Toic·e ·and was belligerent and sarcastic. Such actions show a di.1-
·respectful behaviour on the part of the accused towards his.superic,r 
officer (CK 255394, Henrz, 50 m 97,. 102). · 

6. Records of the Department of the Arrq show the accused to be 
20 9/12 y-ears o:t age and single. He is a high school graduate and. 
attended. college :tor one and one half yea.rs. He was inducted into the 
Army on l Janu.arj- 1946 and after basic training he was sent to Officer 
Candidate School. He was appointed and commissioned· a temporar.r second 
lieutenant, Transportation Corps, Arm7 of the United. States, on 22 
Januar11947. Fro.1113Febru.ar11947 to 9 April 1947 he attended and. 
completed SteTedore Operations Officers Cou.rse Mo. 13 at The Transporta
tion School, Fort F.ustis, Virginia. His efticienc1 report tor the period 
1 Januai-71947 to 30 Jwie 1947 is 3.6 (excellent). · 

7. The court was legall7 constituted and had jurisdiction onr the 
accused and the offenses. No errors inju.riousl.J' affecting the substan
tial rights o! the accused were committed. du.ring the trial. The Board of 
Review is of the opinion that the record of trial is legall.r su!:ticient 
to su.pport the tindings of gullt1 and the sentence and to warrant eon-

http:personal.17
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!irma.tion of the sentence. Dia.missal is authorized upon a conviction 
of a violation or Arti~le1 or War 63 and- 64• 

..i~&1 ~u.dgo Advocate 

&.,,A.,{. /(I=q,... Judge Advocate 

pn LiQ~~ __________, Judge Advocate 
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JAGK - CM 325635 1st Ind 

JAGO, Dept. or the A:rmy, Washington 25, D. c. 
' TO: The Secretary or the Army 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
ar~ ~ransmitted herewith for your action the record of trial and the 
opiru.cn of the Board of Review in the case of Second Lieutenant Alfred 
L. Richardson (0-1951709), Transportation Corps. 

2. Upon trial by general court-martial this officer RS found guilty 
or wil.ful disobedi~nce or a lawful order of his superior officer, in 
violation of Article of Yiar 64; and of behaving himself with disrespect 
towards his superior officer, in violation of Article of War 63. No 
evidence o! previous convictions was introduced. He was sentenced to be 
dismissed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority approved the sentsnce and forwarded 
the record of trial for action under Article or War 48. 

3. A summary or the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to·warrant confirmation of the sentence. 

On the afternoon o! 5 August 1947 the accused was ordered by hie 
company commander, a Captain Bodo, personally to take Technician Fourth 
Grade Grant to the infirmary. The accused directed Grant to go to the 
infirmary. The commanding officer overheard these instructions and 
again ordered the accused personally to take Grant to the infirmary within 
30 minutes. The accused inquired about the location or the infirmary and 
again directed Grant to proceed to the infirmary. Captain Bodo saw Grant 
leaving the area and again reminded accused that he had ordered him to 
conduct Grant to the infirmary. Accused thereupon assumed a belligerent 
and sarcastic manner, raised his voice and said: tr;,'ho do you think I am, 
a Pfc, to be running around this damn post?11 Thereupon Captain Bodo took 
Grant to the infirmary. 

4. Records of the Department of the Army show that the accused is 
20-9/12 years of age and single. He is a high school graduate and attended 

· college for one and one-half years. He was inducted into the Army on 1 
January 1946 and after basic training he was sent to Officer Candidate 
School. He was appointed and commissioned a temporary Second Lieutenant,. 
Transportation Corps, Army o! the United States, on 22 January 1947. 
From 3 February 1947 to 9 April 1947 he attended and completed Stevedore 
Operations Officers Course No. 13 at The Transportation School, Fort 
Eustis, Virginia. His efficiency report for the period l January 1947 
to 30 June 1947 is 3.6 (excellent). 
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5. I recommend that the sentence be con.f'irmed but in· view or the 
70uth or the accused, his relative short period o! service, the fact that 
he was serving his first assignment to dut1 with troops as an officer, 
and all the other circumstances, I recommend that the sentence be commuted 
to dismissal, a reprimand and for!eiture or $75 per month for four months 
and that the sentence as thus commuted be carried into execution but that 
execution ot the dismissal be suspended during good behaviour. 

6. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should it meet 111th ygur approval. 

cu 32$63$ 

2 Inell 
t 

THOMAS H. GREEN' 
Major General 
The Judge Advocate-General 

------------------------~---(: OCMO 46, 19 llov 1947) • 
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WAR DEPAR'lllENT 
In ~. ot!ioe ot the Judge Advocate General 

Washington 25, D.c. 

JAGH - Cll 325636 

UJIITID ST.A.TES ) 
) 

HE.ADQUARTERS, :ooLtINO FIELD comwm 
v. ) 

·) 
Major GUY A. DEVINE . ) 
(0-;382572) Finance Department ) 

Trial b7 o.c.u., convenad at Bolling 
Field, Dl.strlct ot Columbia on 28 
April, 1947, and 7 and ll August 1947. 
Diaissal and total torf'eiture. 

' 
OPINION OF THE ED.ARD OF REv.m 

Hott.ensteln, Lipscomb and Ipch, Judge !thocatea 

1. 1he Board ot lerlew bas examined the reoord ot trial in the case 
ot the above named ottioer and submits this, its opinion, to the Ju:lge. 
Advocate General. · 

2. The accused wu tried upon the .tollowirig Charges and SpeciticatiODSI · 

CHARGE Ia Violation of the 95th .&r1dole ot War. 

Spacification la In 'that Kajor Chy' .A. Derlne, lat W Bue Unit, 
Boll.1ng lield, DI.strict ot Colmbia, did at 
Augusta, Georgia between the dates ot about 2 
Jan"OUJ' 1943 and about 31 December 1945, lift 
1n an open and notorious relationahip as am 
and wife with a 'IIOm.ll no°' hie wUe to wita one 
Bell_ Flem ng alias Krs. )lell Devine. 

8peoit1cation.21 In that Kajor Gu;, 1. Dnine, lat J.J3 Bue Uni\, 
Bolling J'ield, Diatrict of Columbia, d1d, at 
Waahington, District ot Columbia, on or about 

/ 7 J(q 1946 1n his testimony- before Kajor Ibnald 
B. 'lb:1.te, IGD, m officer oond"l10ting an otficial 
investigation, testtt,- under oath 1n substance 
that he, ~• Hid Major Ou;y .A. DeTine, a1.noe 7 

. January 1942, the date upon 111hich he, the atore-
1a1d Jlajor Ou1' .A. DeT.1.De, entered t,he Jlillt&lT 
senice, did not correspond with an iadindual 

·,'Who allse;ea to be llr1. Cora De"fine, which lest:1-
1*>DY' by' 1aid Jlajor GUT .A. DeT.ine ,ru .talae and 
wru ill that he, the sal.d_ Jlajor Ou;y .A. Dnine, 
wll kDn that be had written a letter on or 
abom 11 Ootober 1945 to .an indindual 1lho allege• 
to be llra. Cora Devine. 

http:DeT.1.De
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CHARGE II 1 · (Nolle Pros~ui) 

, Specification la. (Nolle Prosequi) 

Specification 21 (Nolle ~sequi) 

A.nDITIONAL CHARGE& Violation o! the 94th Article of War. 

Specification l 1 In that Major ~ A. Devine, First J.rmy Air 
Forces Base Unit, Bolling Field, J?istr1ct of 
Columbia, !or the purpose of obtain:ing the 
payment o! a claim against the United States 
by presenting to E. G. :Mayfield, Jr., Captain, 
Finarice Deparment, Finance Officer at Camp 
Gordon, Georgia, an officer 0£ the United States, 
duly authorized to pay such claims, did, at. Camp 
Gordon, Georgia., on or about 31 December 1945 
use a certain paper to w1ta· War Department 
Form .336 - Revised., Disbursing Officers Voucher 
Humber 5378-4., which said voucher.,' as he,. the 
said Major Guy .l. Devine, then knew contained a 
statement that Mrs. Nell Devine was the :J.,awful 
w11'e of Major Guy A. Devine, which statement 

- was false, and was then known by the sa:Ld Major 
Guy -'-• Devine to be false, he being then law
tull;y married to Cora Devine, s~e beillg then 
living. . 

Specification 2a In that Major Guy I.. Devine, First J.rm:/' Air 
Forces Base Umt, BolJ1ng Field, District of 
Columbia, for the purpose o! obta1n1ng the pa;y
ment ot a claim against the United States by 
presenting to L. P. Farrell, Major, Finance De
partment, Finance Officer at A. P. o. 390, an 
officer of the United States, duly authorized.· to: ·· 
pay such cla1ms 1 did, at A.. P. o. 390, on or , 
about l Ncrreniber 1945 use a certain paper to wita 
War Department Form 336 - Revised, Diabursing 
Officers Voucher Number 1788, which said voucher, 
as he, the said Major Guy A.. Devine, then knell' 
contained a statement that Mrs. Nell Devine 118.S 

the lawful wife of llajor Guy A. "Devine, which 
statement 1faS false, .and -.as then known by the 
Said Yajor Guy I.. Devine to be false, he being · 
then lawtuJ.ly malTied to Cora Devine, she being
then living. 

2 
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Speci!ication 3a In that Major Gu;r A. Devine, First A:ney' Air 
Forces Base Unit, fulling Field, District ot 
Columbia, for the purpose of obtaining the pay
ment ot a claim against the United States by 
presenting to L. P. Farrell, lla.jor, Finance De
partment, Finance Officer at A. P. o. 390, an 
officer ot the United States, duly authorized to 
pey such claims, did, at A. P. o. 390, on or 
about 22 October 1945 use a certain paper to wit: 
War Department Form 336 - Revised, Disbursing 
Officers Voucher Number 156.3, 'Which said voucher, 
as he, the said :Major Guy .A.. Devine, then knew 
contained a statement that lilrs. Nell Devine was 
the lawful wii'e ot Major Guy .A.. Devine, which 
statement was false, and was then known by the 
said Major Guy A. Devine to be false, he being 
then lmrfully marri9d to Cora Devine, she being 
then living. 

Specii'ication 4: In that Major Guy A. Devine, First Arrey Air 
Forces Base Unit, Bolling Field, D.tstrict or 
Columbia, for the purpose of obtaining the pay
ment of a claim against the United States by 
presenting to o. A. Devine, :Major, Finance De
partment, Finance Officer at A. P. o. 390, an 
oi'fioer of the United States, d~ authorized to 
pq such claims, did, at J.. P. o. 390, on or 
about Z7 August 1945 use a certain paper to llitz 
War Department; Form 3.36 - Revised, Disbursing 
Officers Voucher Number ,328-26, which said wucher, 
u he, the said Major Guy A. Devine, then knew 
contained a statement that Mrs. Nell Devine was 
the lawful wife of 14ajor Guy A. Devine, llhioh 
statement was false, and was then known by the 
said Major G~ A.. Devine to be !al.se, he being 
then lawfully married to Cora Devine, ahe being 
then living. 

The accused pleaded not guilty to, and was found guilty- of, the Charges 
and Speo:ttications there'Wlder. He -was sentenced to be dismi.esed th• service, 
to torteit all pay and allowances due or to become due, and 10 be confined at 
hard labor, at such place as the reviewing authority might direct, !or tl'l'O 
years. The.reTining authority approved only so much of the sentence u pro
vides for· dismissal from the service and forfeiture ot all pay and allowanoas 
dua or to become due and forwarded the record of trial for action under Article 
o:t War 48. 

3. Su:mma.ry- of Evidence For '.!he Pro seclltion. 

In a deposition taken by First Lieutenant Dean L. Ik>noho, Trial Jmg• 
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Advocate., A.P.o. 719., u. s. Army., on 26 ~ 1947., Socorro Zaragoza., a 
woman of San Juan., Rizal, Philippines, identified a photograph of the 
accused., Prosecution's Exhibit 4 for identification., which the defense 
conceded to be "authentic, 11 to.be a true likeness of the person to whom 
she was married in a civil ceremony on 2 July 1940. (R Z'l., 45; Pros. Ex. 
1) She further identified the accused by the Il4Jlle, James A. Devine., and 

· explained that while they were living together in Cavite a letter was 
received by b:1m addressed to Gu;y A. Devine. · She testified that a!'ter the 
civil cere~ 0£ marriage with the accused a ll..-religious marriage was. 
performed by Reverend Father ~o a. ~asas at the Catholic Church of 
San Juan., on 31 May 1941."-~he· testified further that .following her mrriage 
to the accused.., she lived wi1;h him as ~ and wife until 14 JuJ:y- 19.41. She 
identified a copy of a religious mai-rage .~ntract which she stated was 
signed on 31 May- 1941., by herself.,. by the accused., by Reverend Artemio G. 
Casas., and by two witnesses., Fe~~ i:J.ora and Beatriz Alves. (Pros. Ex. 
7 for identification)· · She alS9 idehtified a letter 'Which she had received 
from the accused in November 19i,5·., ~igned "Gey" and a second photograph 
upon which the accused had insc'ribe~ the words., •To the sweetest wife on 
earth., James. 11 (~s. Rx.:~;_·apdPros~ Ex. 6 for identification) .....:. 

.Beatriz Alv~s ~·testified by deposition that she was a 'Witness to a 
religious :ma.r~e between ~corro Zaragoza whom she· stated was called 
Cora., and James .A.;, _Devine., and• that she signed as an atiiesting witness a 
marria.;e contract between them. (R 37; Pros. Ex. la) She identified her 
signature ori:-tbe marriage contract and she also identified the accused by 
the £irf!~."of.the photographs o.r him re1'erred to above. (Pros. Ex. 7 and 4) 
She turlher identified a photograph of Socorro Zaragoza and the accused. 
(Pros.: 2x. 6) . 

Artemio G;. ·easas test1fied by deposition that he was a Catholic priest 
and that he bad known Socorro Zaragoza since 19.38. He f'urther testified 
~t 1n .1941; h6 had performad a marriage ceremony between Socorro Zaragoza 
and 11 -a certain llr. Devine.• He 1dent1fied the accused by the photographs 
previously, described as the Mr. Devine to 1fbom he referred. He al.BO' testi
fied that a marriage contract -.s executed and signed by the contracting 

· . parties., h7. h1Jnsel£., and by two 1d.tnesses in- his presence. He ·e:r:p1.a1ned 
, ~· · ~t. 'ilµ-ee copies of the contract were executed am that •all three were 

:· ·signed by each and everyone concerned~• He further e:xpJa1ned that 11the 
. · -orig1.nal. wu given to the contracting pu-t.1.es., the aecond copy for the 

parish record, the third for the local civil register.• He identified th• 
m&rriage contract and his signature thereon as the •officiating priest.• 
(R 40; Proa. Ex. lb., 4., and Pros. Ex. 7 !or identification) 

. Br stipulation., it 1faS shown t bat Mrs. Effie Fleming would testily 
that the accused married her daughtel'., Nell Fleming., on 2 Janua.r,- 1943, in 
Augusta., Georgia; that a child was bom to Nell Fle:m1ng 1n March 1944; that 
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the accused went overseas about January 1944; that he returned from over
seas about Christmas of 1945 and resumed living with her daughter in the 
same room and in the same manner as before he had left for overseas. (R 73, 
See also Pros. Ex. 8 and 20) By similar stipulations it was shown that 
five other persons would testify that the accused and Nell Fleming lived 
together as hu.5band and wite in Georgia, following their marriage; that 
the accused left Augusta, Georgia, for service in India about January 1944, 
that he returned to Augusta, Georgia on about Christ.mas 1945; and that 
thereafter he and Nell Fleming lived together there as husband and wife. 
(R 51, 52, 74; Pros. Ex. 12, l3, 14, 15 and 21) 

A duly certified copy of a Bill For Divorce instituted by the accused 
in case number 6496, entitled a. A. Devine vs. Cora z. Devine, in the 
Chancery Court of Montgomery County, Mississippi, was received in eT.Ldence. 
(R 49; Pros. Ex. 10) In this 11Bill For Divorce" the accused asserted under 
oath on 16 )Lay- 19.(61 that he bad been stationed, as a member of the Armed 
Forces of the United States, in the city of Man1Ja, Philippine Islands, 
from October 19'5/ to July 1941. He .further stated that on 12 September 
1940 he married Cora z. Devine, a person of Spanish and Filipino descent 
and that be coIXiucted himself toward her as a 11faith.tul., true am loving 
husband•., but that she deserted him and refused to accompany him to the 
United States. Because of this alleged desertion on the part of his w1£e., 
he requested •a full and complete diwrce" fran Cora z. Devine. · On ll 
June 1946, the accused was granted a final decree of divorce. (R 49; Pros. 
Ex. l.O) lhereafter, on 18 June 1946., after the accused had been divorced 
from Cora z. Devine, he married Nell Fleming !or the l!lecond. time. (R 50; 
Pros. Ex. ll) 

liaj or Donald B. White, an investigational officer, testified that be 
interviewed the accused on 7 ».a;y- 1946., am again on .30 August 1946, and 
that the questiOllS and answers exchanged at these two interviews ·were 
llritten do,m by a shorthand reporter am subsequently transcribed. _The 
two memoranda of these interviews were received in evidence as Prosecu
tion's Exhibits 18 and 19. 

Theae memoranda contained statements that the accused had been in the 
Philippine Islands; tba~ he had listed Nell F. Devine as bil!I wife on his 
pq TOU:cher; that be married Nell Fleming on 2 January 1943., at Augusta, 
Georgia; that he never drew allowance tor any other person; that a marriage 
relationship did exist between himself and Cora Devine; and that in his 

· first interview llith Major White he, the accused., had incorrectly stated 
· that he had not corresponded 1fith llrs. Cora Devine since 7 January 1942. 

On cross-exam1na+.ion., and indepernent o! the memoranda., Major White 
testified that on 7 May 1946, the accused stated to him that he, the 
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accused had not corresponded with a person in the Philippine Islands by 
the mm:. of Cora Devine whereas in a second interview with the accused 
on 30 .lugust 1946., the accused admitted that he bad 'WI'itten to her. · 
(R 68., 69) . 

The accused ·us shown to have executed folll'. pay vouchers dated re
spectively 31 December 1945., l November 1945., 22· October 1945, ·and 'Z7 
August 1945., upon which he had designated Mrs. Nell F. Devine., l.3.34 Laurel 
Street., Augusta., Georgia., as his •lawful wife" and dependent. (R 55~2; 
Pros. Ex. 17) 

It was stipulated by and between the prosecution., the defense counsel 
and the accused that Act No• .3613 of the Philippine Islands Legislature., 
known as "The Yarriage Law," became effective on 4 June 1930., and continued 
in e!fect \DltU the Isl.ands became a republic on 4 July 1946. (R 74; Pros. 
Ex. 22) . 

After stipulating that Volumes 4 and 35 of ·the reports of cases de
termined in the Supreme Court., Philippine Islands., obtained .from the 
Library of Congress., contained authentic copies of the original reports 
of United States vs. Villai'u.erte and United States vs. Memoracion., these 
reports were received in evidence., without objection., as Prosecution's 
Exhibits 23 and 24. (R 76., 77) The substance of these opinions will be 
considered later. • 

4. S\mlill.8.ry of Evidence For The Accused. 

Mr. Oris F. Kolb., Chie.t' of the Records Section., Service Records.Divi
sion of the Civil Service Commission testified that he has known the accused 
since about 1921., aild that his general reputation as a law abiding citizen 
in W.Ssissippi "1ras very good.,• and that his reputation in Chillicothe., 
:Missouri., where .he bad lived for a, year as accused's roamnate Dwas excel-
lenttt. (R 106) · . 

Colonel Hugh Witt, Finance Officer., Army Air Forces., Washington., D. c • ., 
testified that he bas known the accused •trom approximately February 1946., 
until about the middle of October 1946"; that •bis efficiency-was supertorn 
and that •he performed his duty in a quiet., conscientious., e.ffective mamier." 
(R lCfl) . 

Major James B • .Kissinger., Headquarters., Amy ilrForces., lJashingtOn., 
D. c., testified that he met the acCUBed in India in August · 1944., ·that the 
accused's reputation there and in the Finance Department after he retunied 
to the United States was 11.tine.• He also testified that the accused's . 
"military efficiency and character both were the highest in ffe.i/ esti-
mation.• (R 108) · · " 
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Capta:in Wal.do v. Vaughn, Finance O!ticer, Bolling Field, n. c., 
testified that he has known the accused •since on or about 15 October 
1946• and that •.tram @.if observation ffe7 would say his military ef
ficiency and character are superior.• (R !09-110) 

Chief Warrant Officer Robert B. Fulton, 1st Arrq ilr Forces Base 
Unit~ BoJJ1ng Field, D. c., testi!ied that be bas lmown the accused 
•since appro:rlmtely l5 October 1946"; that he worked with the accused 
since that date; that the accused's reputation for efficiency was •tops•; 
and •from a character standpoint., it's just as good as an;yone1s.• (R lll) 

Efficiency ratings covering the period from 2.3 May 1942, to l. Jmie 
1946, read from the accused's WD AGO Form 66-2 show that the accused had 
received ten ratings of "superior• and one •excellent.• From the, period 
.30 Jtme 1945 to 18 llay 1947 be n.s rated 6.62., 6.J, 6.3, •Unknown,• 5.5,
,.5, 5.5, 5.0. (R 112-112) ' 

. 5. Speci!ication l, Charge I, alleges that the accused did., at 
Augusta., Georgia, between the dates or about 2 January 1943, &n4 about Jl 
December 1945., live· in an open and notorious relationship as man and wife 
with Nell Fleming, a woman not his rl.te.- Specification 2, or Charge I., 
alleges that the accused falsely testified under oath, to Major Donald B. 
White, an investigating officer that he, the accused, bad not corresponded. 
nth a person alleged to be Mrs. Cora Devine since January 1942., when be 
knew that he had written to her on 11 October 1945. The four speci!icat
ions of the Additional. Charge alleged respectively that the accused 
falsely claimed 1n a pay- voucher that Yrs. Nell Devine was hll lalf:L"ul 
wife when he knew that he was la1rfully married to Cora Devine and. that 
she, was then alive. , 

The introduction of the evidence tending to establish· each or ·the 
above specifications was objected to by the defense at the trial and as
signed as error in a brie! presented upon behal! ot the accused. Each of 
those assignments or error w11l be considered tmder the same number md 
1n the order presented in the brief. 

(1) First Assignment ot Error 

The accused was arraigned on 28 April 1947. en that day the Trial 
Judge Advocate moved the Court., :pursuant to section 695 b 1 Title 22 u.s.c., 
to issue a commission to F~ette J. Flexer, First Secretary Consul, Ameri
can &lbasey, Manila., Fbilippine Islands, to take a deposition or the cust
odian of certain marriage certificates nth the view of determ1u1ng the 
genuiness of the certificate in the case of James A. Devine and Socorro 
Zaragoza. The motion n.s granted and a commission was issued. The defense 
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coi.msel then moved the Court to appoint a special de.tense counsel !rom 
the Philippine Bar to represent the accused at the-execution o! the com
mission., but the Court denied the motion and adjourned. 

On 7 August 1947., the Court met pursuant to adjournm?nt and the trial 
proceeded. No reference was made, either by the prosecution or the de
fense., to the deposition which had been requested at the previous meeting, 
and the deposition, i! ta.ken, formed "no part of the proceedings." ffln
throp in considering th.e· use of depositions states that, 

"The party by whom the deposition was initiated ma.i omit to 
offer it, but luB no right absolutely to withhold it merel¥ be-
cause the testimoey giv.en is not .favorable or such as was expected. 
Nor can he introduce only such parts as are favorable or usef'al to 
him., cenitting the rest. He must offer it as a whole or not at all. 
And. if he does not o.ffer it., the other party may do so i! he choosess 
if neither o.f.fers it, it is not read and :t'orms no part of the pro
ceedings., unless possibly the court may require the same :tor its 
in!ormation or the elucidation o! the ca.se.u (Winthrop's Military 
Law and Precedents, Second F.d. p 355) 

Since the requested deposition .t'omed •no part o! the proceedings., 11 the 
accused's rights were in no way injuriously a.t'fected thereby. We must con
clude., theretore., that the accused's first assignment of error is without 
merit. 

(2) Second Aasignment of Error 

The defense contends that since Specification 1, Charge I, alleges 
that the accused lived op~ and notoriously as man a.nd wife 'With a woman 
not his wife at Augusta; Georgia, between the date of 2 January 19.43., and 
31 December 1945, and since this offense., it committed at all, was com
mitted 11 on January 2, 1943, 11 more than two years be.fore the accused's ar
raignment,, it was barred by- the two years statute of limitations as set 
forth in Article o.f War 39•.In other words, the defense stated that the 
of'.fense in question was not a continuing one. This contention is without 
merit•. (R 16-18) In C.K. 20~Davis 5 BR 255, 273 the Board of Review 
in considering the present prob stated, u followst . . 

•,! continuing o.t:tenae is defined by Winthrop (Reprint 1920, 
P• 255) as •one which~!! am without regard to the intent, if 
&'If¥, of the offender, involves injury to individuals or the public 
so long as it is not abated, ani is thus newed as cominitted indif

..ferently on every and any ~ of its maintenance•. See also In re 
Snow, 120 u.s. 274., 281., 285, 286; Armour Pa~ Compagy; v. United 
States, 209 U;.S. 56., 71. Each of.t'ense cba.rgeci this case grew 
from a prolonged and continuous course of action, the very pro
longation and continuation of lfbih was the gravamen of the wrongdoing 
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alleged. It has been held that cohabitation with more than one 
woman, an offense closely analogous to the lf?'Ong:t'lll cohabitation, 
living in a state of adultery and the wrongful masquerading of 
the woman as a relative, as herein charged; is a continuing of
fense. In ~ Snow, supra. It bas also been held by the highest 
authority that where the of:fense is in its nature a continuing. 
one the statute commences to run only upon the termination of the 
wrongdoing. ~ v. United States, ·225 u.s. 347, 369; see .also 
J.6 C.J. 22,5. Inasmuch as none of the continuing offenses charged 
in this case ended more than two years prior _to arraignment, the 
pleas based on the 39th Article of War were properly denied. 11 

In light of the above explanation, and since the offense in question 
was clearly a continuing one, the statute of limitation did not begin to 
run against the offense at its inception on 2 January 1943, nor did it 
begin to run while the accused continued unlawfully to live with Nell · 
Fl8:Jlling as mn and wife. · 

The defense overlooked, however, as did the· prosecution and the Court, 
certain evidence which shows that part of the offense in question was bar
red f'ram prosecution. .The evidence shows that the accused and Mell Fleming 
lived together as man and wife at .A.ugusta, Georgia, from 2 January 1943, 
until about January 1944, at which time the accused went to India where be 
remained for nearly two years. It is .obvious that during the time the 
accused was in India he was not living as husbard and wife id.th Nell Flem
ing at Augusta, Georgia. It necessarily follows, therefore, that with the 
accused• s departure for India in January 1944, there was a tend.nation, at 
least !or the time being, of the accused's offense of unlawtully living 
with Nell F1eming. AB a result the period of lilllitations, within which 
the accused might be prosecuted tor that offense, began to run. And the 
period o! two years required to constitute a legal bar to such a pros&
cution UD:ier Article of War 39 n.s oompleted prior to the arraigment of 
the accused. Accordillgl;r, the record of trial is legally iilsuf!icient to 
sustain ·that part of the finding of guilty o! Specification l, Charge I, 
which in affect found that the accused lived in an open an:i notorious re
lationship as man and id.£e with Nell nem1ng at Augusta,, Georgia between 
the dates of about 2 January 1943 and ab(?ut 24 December 1945. 

As previously stated, however, the accused upon his return fran ~ 
resumed his unla"lful relationship id.th Nall Fleming at Augusta, Georgia, 
and lived id.th her there as man and wife fran about 25 to about 31 December 
1945. This period of' the commission of the offense charged was not barred 
from prosecution by the provisions of' Article of Wa.r 39. The q1estion · 
follcnra as to whether the ·shorter period may be substituted tor the longer 
one. The Manual For Courts-Uartial in ex;pla1ning permissibla findings and 
substitution atates, as follo.-sa 
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"One or more words or figures may be excepted and, where 
necessary others substituted, provided the facts as so·£ound 
constitut~ an offense by an accUBed which is punishable by the 
court and provided that such action does not change the nature 
or id~tity o£ a:rry offense charged in the specification or in
crease the amount of punishment that might be imposed for s:ny 
such offense. The substitution of a new date or place mq, but 

· does not necess~, change the nature or identity of an offense.a 
(M.C.M., 1938, par. 78c) 

Although the finding that the acCUBed committed the offense at the place 
alleged between the date_s of 25 December 1945 and 31 December 1945, involves 
the substitirt;ion o£ a new date, the new date is included within the longer 
period alleged. This finding does not, therefore, change the nature or 
identity of the offense in question. Accordingly, the record of trial is 
legally sufficient to support so much of the finding of guilty of Specifi
cation l, Charge I, as involves a .finding that the accUBed committed the 
offense alleged at Augusta, Georgia, between the dates of about 25 DecEl!lber 
1945, and about 31 December 1945. 

(3) · Third Assignment of Er;ror 

The dafense asserted that the Court erred in receiving in evidence 
the deposition,of Socorro Zaragoza Devine, Beatriz Al.ves, and Artemio G. 
Casas because their depositions were not taken in accord with the ozicy 
method provided for the taking of dep<?sitiom of witnesses residing in 
foreign countries, as required. by Rule 15 {d) of the Rules of Criminal Pro
cedure for the District Courts of the United States and Rule a3 (b) and 
(c) of the Rules of Civil Procedure .fhr the District Court of the United 
States. This contention is based upon the eIToneous assumption that the 
provision of Articles of War 25 and 2:> ,_ concerning when and how depositions 
ma:, be taken for use betore Jllilj,tary courts and the provisions of the 
Ma.nu.al. for Courts-Martial concerning that subject, do not apply when the 
deposition is taken in a foreign country. Obviously courts-martial, un
like civilian courts, are not; con.fined to territor:La:i limitations. :Neither 

' the Articlesof War nor the :Manual impose any restriction upon a courts-
martial• s right to have a deposition taken by a duly authorized a.nay of
i'icer stationed in a foreign country. · This principal -.ras clearly recog
nized by the Board of Review in 1929. In that year the Boa.rd o.f Review 
in c.M. 187795, Hammond,.l BR SJ, 94 stated., as follows 2 

11It was argued by counsel fo'j;' the defense that such general 
power d1d not., in the absence of military occupation extend to · 
the taking of an oath in a foreign coimtry. The BoS.:.d of Review 
believes that the power to administer oaths vested by the ll4th 
Article of War is not subject to teITitorial limitations., but 
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even a5suming that it is, it appears in this case that the depo
sition was actually consummated on a militar-J reservation, that 
is to S1J:3', at a place where the Army was serving, within the 
meaning· of the Article above quoted, and that therefore the of
ficer designated to take the deposition was empowered to adminis-
ter the oath in any event.n · 

The present case !alls clearly within the ·rule set !'orth above tor the 
reason that the deposition in question was taken at a plaoe in the Phi~ 
pine Islands where the Army was serving. Accordin~ the usual method pro
vided for the taking o!' depositions to be read in e'rl.dence before militar;y 
courts applied and the requirements of the rules cited !or the taking of 
depositions i'or use in chili.an courts need not be toll.owed. ':lhe assign
ment of error is accordingly without merit. 

. .l 
(4) Fourth Assignment of Error 

'nle defense also objec't$d to the admission of the three depositions · 
taken in the Fhilippinea because of an alleged lack of proper authentication. 
TM concluding part ot the depolition and the certificate of authentication 
is' as !'QlloWS I 

ltJ:· Certi..fy that the above deposition was d~ taken by me, 
and that the above-named 11:i. tne'ss, having been first d~ sworn 
b,- me, gave the i'oregoing answers to the several interrogatories, 
and that he prescribed the foregoing deposition in -r.rr presence 
at APO 719, u. s. Army, this 26th dq- ot lla:r, 1947. 

(Name) Dean L. Donoho 
.· 1st Lt., J.ir Corps 

(Grade and organization) 

Tr.Lal·Judge Advocate 
(Official character, as 8UIIIIU17 court, 

notaI)" public, etc.) 

GeneraJ. Court-Marti al" 

In particular the defense}objected to the use ot the depositioiµs because 
they were not ~pressed 111th a seal and became no proof was presented of 
the existence of "Dean L. Donoho, 1st Lt,, .lir Corps, Mal Judge .ld,ocate, 
General COlll"t Martial,• and because no proof YU ottered that he ·Yaa the · 
of'ticer wbo took the depositiona ·in question aDd lho certified thewto. Al
though the · above described aut.hentication obTiousl.1' does mt ~ntorm to that 
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required in most civilian courts .and to that required in federal district 
courts, it fully complies 11ith long established military practice and with 
the requirements of Article of War 26. Arti.cle of .Vfar 26 prov:Ldes as followaa 

"Depositions - Before Whom Taken. - Depositions to be read 
in evidence before military courts, colllllissions, courts of in
quiry, or military boards, or for other use in military adminis
tration, may be taken before and authenticated by any officer, 
military or civil, authorized by the laws of' the United states 
or by the laws of' the place where the deposition is taken to 
adm1n1ster oaths." 

In c. M. 187195, Hamm:md, supra, the Board of Review in 1929, in considering 
the problem of authentication of depositions stated that, 

"'!be 26th Article of' War provides, among other things, that 
depositions to be read in evidence before mtlitar,- courts may be 
taken before and authenti.cated by arrr officer authorized by the 
laws of the United States to administer oaths.• 

Under the authority, therefore, of Article of lfar 26 the genuineness of the 
signature o.t the officer taking and authenticating a deposition is presumed 
and need not be proved unless evidence to the .contrary 1s presented. There 
was no such evidence presented in the present case. According~, the depo
sitions in question irere. d~ authenticated. 

(5) Fifth Assignmnt of Error 

'.the de.tense asserts that the deposition of Socorro Zaragoza should mt 
hava been receind because it was alleged in Specification 1, Charge' II, 
that me was the wife ot the accused and because a wi.te may- not ~ 
testify against her husband. .Although the de.tense recognized that, 

•.! T.Lte ~ testify against her husband 111tbout his consent 
· - llhenever me is· the individual or one of the individuals injured 

by' an offense charged against her husband.• (ll.c.M. 1928, par. 120d) 

it eonten:led that ~he testiJir,llY' of Socorro Zaragoza Dev.lne did mt tend to 
establish the guilt or innocense ot the aecUBed under Specification 1, 
Charge I. We fail to see any merit in this contention for the reason that 
the testimey ot the witness in questton tends to establish that she 1liaa the 
accused's wife and because that evidence, in the light of the other evidence 

. in the case, tends to shOll' that the accused's conduct in living 'With Nell 
Fleming was unlawtul.. It Bfems too clear to admit ot argument that ·the . • 
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action of a husband in 1iving 1d. th a· l'iOman not his lrl.fe is an injury to 
the lawful ldfe within the purview of' paragraph l20(d) of the Manual For 
Courts-Martial. It follows that the testimony of the injured wife in 
this case was admissable. 

(6) Sixth Assignment of Error 

The defense further objected to that part of the deposition of Socorro 
Devine, including the 23rd and 24th interrogations and the answers thereto 
"llhich identified a letter which she had received from the accused, because 
the letter was an alleged privileged con:munication between husband and wife. 

In the case of Bomnan v. Patrick, 32 Fed 368, the Court held that a 
letter written by a husband to his wife and subsequently found amng the 
Tdfe !s papers by his adro1ni strator was privileged. Furthel'lllOre; in Wolfle 
v. United States, 291 U.S.?, 78.L. Ed. 617, 620 the Supreme Court stated 
that, 

"CoDlllIUJ1ications between the slX)uses, private~ made, are 
genera1ly .assum9d to have been intended to be confidential, md 
hence they are privileged;-." 

In view of the above authority and the essential private character of a 
letter between husband and w.Lte, it must be concluded that the letter be
men the accused and Cora Devine which was identified by her contained 
oonfidential ·oommunications. Confidential communications between husband 
and wife are inadmissible~ even in a criminal case ·1n which one spouse is 
being prosecuted for an offense injurious to the other. On this point, 
Section 633, '.11tle 28, u.s.c. provides, as follows; 

. "Same; husband or wife of defendant in prosecution !or 
bigamy. In any proceeding or examination be!ore a grand jury, 
a judge, justice, or a United States commissioner, or a court,· 
1n any prosecution tor bigamy, lX)~gamy, or unlaw:Cul cohabi
tation, under any statute o! the United States, the lawful hus
band or wife of the person accuseg shall be a oompetent witness, 
and mq be cal.led, but shall not be compelled to testify in 
such proceeding, exam1nlit1on, or prosecution without the con
sent of the husband or wife, as the ease mtcy" be; and such 
witness shall not be permitted to testify as to any- statement 
or coammication made by either husband or ir:Li'e to each other, 
during the exl. stence of the marriage relation, deemed confiden
tial at comt10n J.a,r•.Olar. 3, 1887, c. 397, sec l, 24 Stat. 635.) 



(480) 

A eimilar prohibition is contained in the :Manual !or Courts-l!artial 
(14.C.M., 1928 par 123b) It follows· that the letter in question, prose
outiomexhibit 2, was improperly received in evidence. Since, however, 
the letter constituted in effect only an' adnission that the accused was 
the husband ot Cora Devine and since there are other 1::imUar admissione 
lmr:Cully 1n evidence, the error 1n receiving the letter_ in question did 
not, except as to Speoilication 2, Charge I, "-injuriously attect th• • 
substantial rights o! /jhi] accused-." (A. 11'. 37) The letter, however, 
as well as the answers of Sooorro Devine to interrogations, numbers 23 
and 24, did tend to f:i:low that the accused had made a !al.88 statement con
cerriing his correspondence 1'1th her as alleged in Specification 2, Cllarge I, 
and accordingly injuriously affected the accused 11 right to a legal finding 
under that specification as will be more !ulJ.¥ aho1l'n in ~bparagraph {14) • 

(7) Seventh .lss~mnent of Error 

The defense objected to·the receipt in ev1dence ot the two memoranda, 
Prosecution's Exhibits 18 and 19, imich ,rere i~entltied by Major White, 
to be a correct transcription of' the questiom and answers exchanged at 
two separate intervie,nfnth the accueed. The quutions and enswere con
tained in each memorandum had been written down by a shorthand reported~ 
and subsequently transcribed. 'l'he shorthand reporter was not called as 
a witness, but Major 'lhite tests.tied as to b>th me1D0randa that, "Immed
iatel;r after the interview the notes which the reporter took were trans
cribed and typed out." (R 63, 66) He further testified "-it is customary 
imedia.tel)r upon the completion ot the typing ot the r.>tes to read them 
over, and it they are not at that time imediately con.fi'rined into the tile, 
they are subsequently." (R 63) He further testified "-it is cUBtomary 
1X> put it in the safe and later incorporated in the file. n When asked the 
que_stton, "Cai you DO'W recall everything that was said at that internew" 
the witness replied "I cannot recall everything without reference to the, 
record, Sir." (R 63) - The logical in:Ceranoe from this anawer 1s that the 
witness could recall, indepement ot the two memoranda, some ot the 
questions r.n.d answers Rehanged at the two inteMiews. In tact, Uilder 
cross exam:Snation as previously explained, Major White testified that at 
the first -interview the accused stated that he had not corresponded 111th a 
person in the Philippine Islands named Cora Devine llhereas in the second 
interview the accueed aanitted that he had written u, her. (R 68, 69) 

In view of the 'Witneea I dea,nstrated memory concerning the two inter
views, the question arises as 1X> 'Whether the me11X1randa in question should 
have been received in evidence. On this problelll the Manual provides u 
tollow11 ' 

"!4e~ran:la mq be used to supply tacts once known but now 
forgotten or to refresh the memory. llanoranda are therefore of 
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two sorts: First, if the witness does not actually- remember 
the tacts but relies on the memrandum exclusively (as 1D the 
case of a bookkeeper using an old account book), then the wit
ness must be able to state that the record accurately repre
sented his knowledge at the time of its making. But it is not 
necessary that }l.e should himself have made the record if he can 
etate from his present recollection that it was correct when 
ma.de, and the entries must have been made at or near the time, and 
the :recollection at such time mu.,t have been .tresh as to the facts 
recorded. Where the witness's certainty rests on his usual habit 
or course of business 1n making memoranda or records, it ie sut-

.. · :· ficient. Second, if the 'll'itness can actually remember the facts 
· and merely needs the memrandum to refresh his mmoory-, or a part 

·ot -it, then the above limitations do not apply. But the court 
. ~ould see to it that no attempt is mede to use such a paper to 
~se a false memory on the oourt under gui.se or refreshing it• 

. . ·.·. 

· :·:"Ai-~100randum of the first sort is admissible. Where the 
meiootandum is of the second sort, the witness Will testify 1'ith
·ou't ·th-e-11iemorandum itself being admitted in evidence." (l4.c.M., 
1928;. P8:i' ~l9b) ... · . 

As stated· above· "Kemorand& mq be used to supply facts once known, but ncM" 

forgotten or :to· :ref'resh the melll)l'1• --where the meioorandum is of the 
second sort, tne .witness 1'111 testify without the memrandum itself being 
admitted in evid,ence. n In 'View ot this requirement, and since the witness 
had an independent recollection of at least part or the interviews, he 
ahould han been questioned on direct examination concerning the substance 
ot the t,190 interviews and the Mnoranda used only" to refresh his JneJIX)r,Y, 
if neceesacy. It was error, therefore, to place the me100randa in evidence. 
ill of' the statements contained in these meiooranda, except the t,,,o relating 
to the accused I s correi,pomence with lire. Cora Devine, -.ere shown to have 
been made 'b1 the accuoed on a diff'erent occasion from the interviews under 
consideration and e"lidenc• thereof to. h&ve been properly- receind. Ae to 
thoee admissions, therefore, the memoranda were mere surplusage and did 
not, in view of the other en.dance in the record ._injuriously a.t.teot the 
aubstantia1 rights of /J:ni/ accused, 11 1lithin the purview of Article of War 
37. 1bat part of the memoranda however, relative to the t1'0 conf'licting 
statements made by the accused, as well aa that part of the testimony or 
Major 1lh:1te concerning those coni'lict1.ng statements, did, as will be here-, 
after ehown in subparagraph (14), affect the legal suff'iciency of the 
finding of gutlty of Specification 2, Charge I. 

, {8) Eighth Assignment or Error 

The defense contends that the Court erred in recei't'ing in evidence 
the authenticated copy of the diwrce decree ilsued by the Cbancel'1 Court 
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o:t Lk>ntgomery County, l!ississippi, and the other legal in~truments involved 
in that proceeding, on the ground that the corpus delecti or the offenses 
in question had not been established. Even i.f' it be conceded, arguendo, 
that the corpus delecti had not been ests.blished lri:len this evidence was 

-received, no error was committed. iltho'lf:h the accused's .Bill For Divorce 
which ya s included 1n the proceedings referred to contained an admission, it 
did not constitute a confession to the charge of cohabitation with Nell 
Devine, oor to the offense o.t wrong~ cla1ming her as his wii'e in four 
of his pay voudlers. Import;ant as the accused'• admission was it admitted 
on:cy one relevant f'act, -whereas "A con!ession is an aolm::>wledgement o:t 
guilt." (lLC.ll., 1928, par lJ.4). In reality, however, the reception of the 
eT.Ldence in que sti.on was proceeded b7 proof o:t tbe corpue delecti of the 
principal crime in is8'Ul9. The assignment o:t error is without merit. 

(9) Ninth Aesignment of Error 

The defense contends that the court erred in a:!mitting in evidence 
the certified, photostatic copies o:t four pq vouchers alleged to have 
been signed b7 the accused and to contain false statements on the ground 
that a lf'rlting is the best evidmce o:t its awn contents. (Pros. Ex. l?) 
h def'ense relied upon the statement 1n the Ma'lual -which provides that, 

11J. writing is the best evidence or its own contents, and 
must.be· introduced to prove its contents.• (M.c.u., 1928, par ll6(a)) 

In the same paragraph, however, the Kanual provides further, as follow11 

"In the case ot a public record required ey law, regulation, 
or custom to be preserved on file in a public office, a duly 
authenticated copy is admissible to the extent that the original 
110uld be, ll'ithout either fira:t prortng that the original has been 
lost or destroyed, or without otherwise accounting for the original." 

An exud.nation Ot the OOpi98 of the f'our -vouchers in question SlOlf' 
that the;, were "d~ authenticated• aud certified by' the Acting Chiet Clerk 
of the General Accounting Office ey direction ot the Comptroller General 
ot the United States, pursuant to, and 1n accordance nth, the applicable 
provision of the governi~ Federal Statutes as indicated on the face or 
the certificatea. The aigna-tnre of the accused on the authenticated copie1 
1f'8.1!1 proved. It neceesarily' toJ.lo,rs that the authenticated copies were 
properi;r Ncei!9d in endence. 

(lO) Tenth J.ssi.gr:ment ot Error 

The defense contends that the court erred in admitted statemants 
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tending to show the accused's guilt _under Specification l, Charge I, prior 
to ·April 28, 1945. Since this assignment ot error is in substance the 
same as that presented in the second assignment of error it is believed 
that no further comnent is required. 

(11} Eleventh .Assignment o:r Error 

The defense contends that the oourt erred in receiving oral testilll)Icy" 
from Socorro Zaragoza Devine, Beatris Alves, and Artsmio G. Casas Concern
ing the existanee of a ·mamage contract between James ffiui] A. Devine and 
Socorro Zaragoza on the grown th?. t the marriage ·contract or the certifi
cate of consummation of said marriage 11>uld constitute the best evidence 
thereof. In support of this ccntention, the defense emphaaized the :tact 
that the matter in issue involved a marriage in the Pbilippines and that 
the law of that count1"1 should preT&il. It is recognized, as a general 
rule, that when the question of the validit7 of a marriage ill dependent 
upon form, that the law of the place of consummation controls. (strumberg, 
Conflict of Las p 257 and ease there cited) Accord:lngll', the substantin 
law of the Philippi.Ms must be examined. · 

The Philippine :Man-iage Aet was placed in evidence as Prosecutionls 
Exhibit 22. Although it requires that a marriage certificate shall be . 
recorded or registered by" the person 'Who solemnizes a marriage, there is 
no proTision in that !et wrl.ch makes that requirement a condition prece
dent to .the validity of a marriage. Nor is there. anr provision in the Act 
llhich prescribes the method b7 11hich it ehall be proved or llhich request 
that a certificate of marriage be placed in evidence in order to. show that 
a valid marriage existed. Furthe:r100re, Section 'Z"/ of that Act provides 
that, 

"No marriage shall be declared invalid because ot the abs~noe 
ot one or several of the formal requirelDl9nts of. this .lot if, when 
it was performsd, the spouses or om of .them believed in good 
faith that the 'person 1'ho eol.emnized the marriage was actuall1' 
empowered to do so and the marriage ·,ras perfectll' legal." 

Certainly- the testimoIJi1 of Cora Davine ehows that she considered her mar
riage w1 th the accused to be llpertectl7 legal.• Furthermore, the accused 
by- procuring a divorce from Cora Devine, gaw tangible proof ot his faith 
in the valid1ty' of his marriage to her. · 

Furtherm:>re, the prosecution placed in evidence an opinion by" the 
Philippine Supreme Court in the .oaae of state v. »,noracion and Dalmasoo 
!ltl, 3S Philippine Reports 633, Pro,ecution11 E:xbibit 24, in which the 
oourt held, a11 tollowsa ' 

17 

http:Philippi.Ms


(404) 

"The question presented by the said assignments of error is 
'Whether or not oral testim:>ny is competent proof ot a marriage 
in the case of' the crime of adultery. The first assignment of 
error is based upon the fact that the husband was asked the 
question 'Whether or not he and the defendant Cecelia llemoracion 
were married and wheth9r or not they were husband and wife. 'lbe 
appellants contend that his declaration was not competent ev.1.denoe 
upon that fa.et. If a man and a 110man are married, the declaration 
of either of them is competent evidence to !!how the !act. No 
witness ie JIX)re competent than they- are.-A witness who is pressnt 
at the ti.me a marriage takes place is certainly a oompetent witness 
to testify as to whether a marriage took place or not. Whether or 
not his declaration should be accepted depends upon bis credibilit:,, 
but bis declaration is admiasible for the purpose of sholfing that 
fact. 11 

-
In view of the above evidence of the law of the Philippines, it appears that 
the evidence in qusstion was admissible even under the adjective law of the 
Philippines. In this connection it shou1d be observed that in ithe case of 
Sy Joe Lieng v. Sy; Q_u;ta, 16 Phil. 137, 160, cited in the brief of the de
fense, the Philippine Court was considering a marriage consummated in China 
and that there is no statement in that opinion inconsistent ll'ith the later 
opinion which was placed in eT1.dence. 

In aidition to the procedura1 law of the Philippines concerning the 
method of proving a marriage, it should be observed that Anglo-~rican 
Co-µrts recognize no rule which prefers a marriage certificate to the oral 
testim:>ny ot the eye ntnesses to a marriage ceremo~. lllgmore in explain
ing the superior probative Talue of the oral testimony ot the eye witness 
over that ot a certificate has stated., as tollo,rsa · 

"Soms heresies die a hard deat.h. With a phoenix-like persis
tence they &rise again and again, after repeated julicial pro
nouncements 'Which ought to have been tinal., to plague each new 
generation and to call for trash incinerations. One ot these iii 
the supposit:lon that, as bet"en possible sorts ot eye-witness 
evidence, ths celebrant I s certificate or registex-ent17 is pre
tarred to the o :ral testimon:y of celebrant., clerk, or bystander. 
'lhis., if it were the law., 1'10u1d be a genuine rule ot preterance 
as between different kinds of tastiJIX)ny- (ante., secs. 1286, 1.3.36). 
But there is no ~h rule. 'lhe marriage-certificate was at com
mon law probably not enn admissible (ante, sec. l645)J and it 
has al.w'qs been recognized that both cerliticate and register were 
of inferior value., inasnuch as further evidence ot the identit:, ot 
the parties named may be requi.reda-" ('Nigmre on Evidence 3rd Ed 
~-~~ ., . 
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_ In vie-.: o:t the la-.: as stated above and the probative value ot the 
evidence in qusstion, ,., must conclude that the Court comitted no error 
in receiving the testiDDny of the eye ntness to the marriage of the ac

. cused. 'Iha eleventh assignment ot error is without merit.; 

(12) Twelfth Assignment or Error 

In his twelfth assignment o:t error, the defense counsel submits sever-
81 arguments. He contends first that the trial judge advocate attempted 
"to establim what some ot the states know md recognize as a common law 
marriage." Since thB record is, however, replete 111th evidence of a cere
mnial marriage between the accused and Socorro Zaragoza such argument is 
without !oundati9n. 

· The-defense counsel further c,ontends that there was no proof_ that the 
accused and Socorro Zaragoza were not within that relationship which 110uld 
prohibit their marriage under Section 28 of the Philippine Marriage Act. 
This argument overlooks the presumption that in the absence of proofix> the 
contrary, a marriage is pres.umed to be ~al. It also overlooks the admiis
eions made by- the accused in his Bill For Divorce that he "-is o:t the 
White or Caucasion race, and the defendant is also of the White race, but 
of Spanfsh and Filipino descent." We must conclude, there.tore, that the 
marriage of the accused to Soco?TO Zaragoza was not made void because of 
an incestuous relationship prohibited by Section 28 at the Philippine Mar
riage Act. 

The de!ense concludes this assigmnent or error with the argument that 
the accused's marriage to Nell Fleming in 1943, was presumed to be legal 
and that this presumption lra.S not overcome by- proo! to the contrary. The 
evidence llhieh soows that the accused married Socorro Zaragoza in 1941, 
and the. t· their marriage relattonship continued until the accused was divorced 
trom her in 19lt>, clearly overcame a:ny- preSUl!lption which mq have e:id.sted 
that his marriage in 1943 to Nell Fleming was legal. The twelfth .A.ssign
ioont or error is 'Without merit. 

(13) Thirteenth .A.ssignment of Error 

'1be defense contends that the Court erred in holding that the accused 
was subject to tr.Lal and punishment llnder Specification 1., Charge I, be
cause ot the "provisions ot existing law." In support ot this contention 
the defense ststed that after the accused had procured a divorce !rom Cora 
z. Devine on ll June 1946., he married Nell Fleming. In view ot this mar
riage and the provisions of the Code ot Georgia and the last proviso o! 
the 39th Article or War, he further contended tbat the accused could mt 
lawfully be punished. The last proviso of the .Article ot War 39 provides, 
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•~at this article shall not have the ef'i'ect to authorize 
the trial or 'p'llllisbment for any crime or ofi'ense ban-ed by the 
J;l" o'Visions ot existing J.a,r. n 

Section 26-5801 of the Code ot Georgia annotated (Book 10), Title 26 and 
27, provides 1 • 

"Any" man and 110man 'Who shall live together in a sta~ ot 
adultery or fornication, or ot adul~ery and fornication, or 
who shall othendse commit adultery or tornieation, or adultery . 

· and fornication, shall be severally indicted, and shall be 
sever~ pllllished a.s for a."misdemeanor; but it shall, at arr:, 
time, be within the power of the parties to prevent or suspend 
the prosecution and the punishment b,y marriage, if such mar
nage can be legally solemized." 

The contention that the existing lmr ot Georgia would relieve the 
accueed from trial tor 11l'Ongfully liv1D8 aa husband and wife with Nell 
nem:1.ng because he thereafter was lmrtull.y- married to her is clearly er
ronious for two reasons. First, the provisions ot .Article ot War 39 
relative to existing law refers to existing military la1f which might bar 
a prosecution on the date of the enac"bnent of Article of War 39. (See 
note in M.C.~., 1921, p l.49) Second~ the offense 1n question involves a 
violation of Article of War. 95 and is punishable by milltary lmr as con
duct Ullbecoming an of.ricer and a gentleman regardless of the law ot 
Georgia or of that ot any other state. 

- (14) Fourteenth and Fifteenth .lssigm:11ents of Error 

1'he' fourteenth and ruteenth assignments of error mereli state that 
the evidence is leg~ inSllf'fic;ent to sustain the findings ot guilt7 and 
invite a cona1.derat1.on of the probatiw foroe ot the evidence u it affects 
each finding. · · 

Legal and competent evidence relative to the offense of the accused 
unlaw!ully living u man and wife 'With Nell Fleming at Augusta~ Georgia, 
as alleged 1n Specification 1, Charge I, Bhows that the accused married 
Socorro Zaragoza in the Philippines in 1941, and that the marriage relation
ehip eo established continued until it was terminated on 11 June 1946. The 
evidence is eq~ ~leer that during the continuance of that marriage re
lationship, the accuaed DOt only entered into a ceremonious marriage with . 
Nell Fleming on 2 Januaey 1943, but that he thereafter lived ope~ 111th 
her u man and 'Wife at luguata, Georgia, troll 2 Januar., 1943, to about 
Januar., 1944, and that he again lived with her there as man and wife from 
about 25 December to about 31 December 1945. Although the i'1nding ot 
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guilty which involves the first i:-rt, of the offense alleged, that is, from 
about 2 Janua.r1 1943 to about' Januar1 1944, 1a illproper because of the 
prOYisions of Article of War 39, as explained in paragraph 2 ~, the 
evidence is clearly legally su!ficient to sustain so lllUCh of the findings 
ot guilt1 of Specification l, Charge I, as shows the accused guilty of 
committing the offense charged between the dates of .about 25 December 1945 
and 31 December l 945. 

The eYidence relative to Speci!ication 2, Charge I, the specification 
Yhich alleges that the accused falsel1 tutif'ied under oath to Jlajor White, 
is legall)' insu!ficient tq sustain the finding of guilty of that specifi
cation. The only evidence tending to ;,-.ustain that finding consists of the 
testimony- of Major White and that of lfra ~ Cora Devine, the accused I s law
ful wife. The testiaony of tbe accused'• wife concerning his correspondence 
with her, although rele'l'ant to the offense in question, was inadmissible. 
This is true because the offense in question, the making of a false state
ment under ~th., ,ru not an offense against Cora Devine, and consequently 
she, as the ac'cmed'a wife was legally- incompetent to testify against her 
husband concerning it (MC]{., 1928, par 120g). 

The only remaining nidence relevant to the finding in question is 
the testimony' of Majer White. Bia testillony- shon that on 7 Vay 1946, the 
acc11Sed stated that be bad not. corresponded with a person named Cora Dnine 
since 7 January- 1942, and that on JO J.ugust 1946, the accused stated that 
he bad 11ritten to Cora Devine and that his prniom 1tatement · on that sub
ject was an error. This latter atJtement of the accused ns an ad:mislion 
of all the elemnta of the of!enae charged in Specification 2, Charge I, 
and 11U tantaaount, therefore, to a confession of guilt. The llanw pro
vides that, 111n accused cannot. be con'l'icted legally upon b1a umupported 
confession• (:MCll, 1928, par 114!.). It follon, therefore, since there ns 
no at.her evidence lawfully be!ore the court relennt to the offense in 
iaaue that the court 1a fiDding o! guilty of Specification 2, Charge I~ can 
not be sustained. 

/ The evidence concerning the four 1pecificationa. of the additional.:_ .. <:: '' . 
charge, each of which allege the -.king of a false etatement in a P&7 · 
'l'oucher by which thl accmed claimed Mrs. Nell Devine as h1a lawful wife, 
show that each of the four Youcbera na duly executed by- the accused and 
preeented for payment. b7 hill at. alleged. Thi nidtnce shon that on the 
date o! each claia that the womn Nil'eHnted by:· the:'accused as h1a wife 
was not his lawful wife. Cases irrrolving sillilar factw circumstances 
have held such a state•nt as false and as constituting a 'Violation o! 
.Article o! War 94 Yithout regard to whether the clailll itself 1B false ar 
fraudulent (CK 283737, )(eintne, 55 BR l51J CM 296107, Sav1n1, sa BR 79). 
Thua in the iaatant cue there is no contention that the clam 1nvolnd 

· were false. · · 
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In the discussion o! false or .fraudulent writings in connection with 
a claim the Manual far Courts-J.furtial states that "The false or .fraudulent 
staten:ent should, honver, be material" (MCll 1928,. par 150,g} • This state
ment was not considered in the Yointm and Sa'fini cases supra, and the 
question arises .as to the application of that statement to the factual 
:situation under discussion. In this connection the falsification of a 
material fact in "any matter Yi.thin tbs jvisdiction of an;y department or 
agency ot the United States * * ..- is denoum:ed by the Statutes of the 
United States (18 me, Sec 00}. In discussing this sta.tute which is 
analogous to the fourth subparagraph ot Article of War 94 Mr. Chief · 
Justice Hughes stated1 

"The statute was made to eni>race false and fraudulent 
statements or representations where these were knowingly 
and wilfully used in documents or affidavits 'in any mat
ter "Within the jurisdiction of a:rrr department 01" agericy ot 
the United States.' In this, there was no restriction to 
cases involving pecuniary ar property loss to the govern
ment. The amendment indicated the congressional intent to 
protect the authorized !unctions of gonrnmental departments 
and agencies from the perversion which might result from the 
deceptive practises described" (.!k§.. v. Gilliland, 312 u.s~ 
86, 93}. • ·.. . 

A function inherent in aey agency of the government which is author
ised to adjudicate or approve clam, is to investigate claim. Such an 

· agency should not be impeded in its imestigation by- false statenents o! 
.tacts material to the claimant's entitlement, nor should it be deceived 
u to the lack ot necessity of investigation by a false statement. In 
view of this principle, we find the statement in CM 242395, Adam,, Z7 BR 
TJJ'/5, u .t'ollowa1 

•It results that normally an officer with a lawful 
wife ia entitled to allowances, -.hether ar not he lbes. with 
and contributes to tbe support ot his ,rite, except that, it 
it is sh01r11 that he caused the separation and 1.B at fault ill 
not comributing to her support, then he cannot claill the 
statua of a married 118.11.1 

It, in the present cue, 4ccused had atated that Cora Devine was his legal 
'rite, which in fact 1he ns, and it appeared that he was liYing apart troa 
her and was lbing with Nell Fleming Devine or was holding the latter 'out 
u his ,rite, the need for investigation would be· patent. In this view of 
the case the false statement ot accused that Nell Devine was his legal 
wile us material within the meaning ot the Manual tor Courta-Jl8rtial• 

. . 6 •. The records ot the Department ot the J.nrry show that the accused 
1a thirty-three years ot age. He wu born on 18 August 1914, at Coil&, 
Mississippi. Be· graduated from high school and 1n 1936 he was graduated 
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from the Chillicothe Business College. Ile enlisted in the regular &r'llrJ 
on 3 July 1936, and was discharged on 27·1ugust 19:37. He re-enlisted ' 
on 28 .A.ugu.st 1937, and ns agaiJl discharged on 27 August 1940. There
after he was employed as a civilian for the, Navy Department in the 

' Philippine Islands until 16 lugust 1941. He was commissioned a second 
· lieutenant, Finance ~partment, Army o.t the Unite·d States on 22 June 

19.39, and called for extended active duty on 7 January 1942. He was 
promoted to the grade of first lieutenant on 26 November 1942, and to 
the grade ot captain on 9 July 194.3. '!'hereafter he was promoted. to the 
grade o.t major on 6 June 1944. His efficiency ratings .tor the :past five 
years have generally been "superior.• 

7. The court was legally constitu~ed and bad jurisdictiori ot the 
person o.t the accused and of the o!:tenses charged. No errors injurious
ly affecting the substantial rights ot. the accused were committed during 
the trial except as prniously·explainede In the opinion ot the Board 
ot Review the record o.t trial is leg&lly- insufficient to sustain the 
finding of guilty of Specification 2, Charge I; legally- sufficient to 
support only so much of the finding or guilty o.t Specilication l, Charge 
I, as involves a finding of guilty o.t the offense therein charged between 
the dates of about 25 Decenber 1945 and about .31 Decenber 1945; legally 
sufficient to support the other .timings of guilt:, and legally sut.ticient 
to support tbe sentence and to warrant ca1Urmation thereof. 1 sentence 
of dismissal is authorized upon conviction of a violation of Article o.t 
War 94 and is mandatocy upon convicti<X;t o.t a violation or Article of War 
95. 
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1st IndJAGH - C?! 325636 

· d 25 D C ·_it'l~.' ,.. '"'":JAGO, Dept. of the ~my, Washin5 on , • • )l,· 

TOi The Secretary of the .lrmy 

1. Pursuant to Executive Order no. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the opin• 
ion of ths Board of Review in the case of Jlajor Guy A. Devine (0-382572), 
Finance Department. 

2. Upon trial by general court-martial this officer was found guilty 
of the following offenses: 

a. The wrongful living as man and wife with a woman not his wife 
at Augusta, Georgia, between the dates of about 2 January 1943 and about 
31 December 1945, in violation of ..lrticle of War 95.(Specification l, Charge
I); . 

b • Falsely testifying under oath to an investigation officer that 
he., the accused., had n~ corresponded with Urs. Cora ~vine since ? January 
1942, in violation of Article of W~ 95.(Specif'ication 2., Charge I); and 

c. Use of vouchers containing false statements that Mrs. Nell 
Devine was his lawful wife, for the purpose of obtainin~ payments of claims 
in four cases, in violation of Article of Viar 94. (~pecifications l, 2., 3, 
and 4, Additional Charee). 

' 
He was sentenced to be dismissed the service, to forfeit all pay and 

allowances due or to become due., and to be confined at hard labor, at such 
place as the reviewing authority might direct, for two years. The review
ing authority approved only so much of the sentence as provides for dismis
sal from the service and forfeiture of all pay and allowances due or to 
becom, due and forwarded the record of trial under Article of War 48. 

3. A summary of the evidence nay be found in the accompanying opin-
ion of the Board of Review. I concur in the opinion .of the Boa.rd that the 
record of trial is legally insufficient to support the finding of guilty 
of Specification 2, Charge I; legally sufficient to support only so much 
~f the fiming of. guilty at Sp,cification l.,, Charge I, as involves a find
ing that the accused did., at the place alleged., live in an open and notorious 
relationship as man and wife with a woman not his wife between the dates· of 
about 25 ~cenber 1945 and -about. 31 December 1945; and legally sufficient to 
support the other findings at guilty and the sentence as approved by the 
reviewing authority., and to warrant confirmation of the sentence. · 



0111) 

The record shOlfs that the accused mrried Socorro (Cora) Zaragoza in 
the Philippine Islands in 1940, and lived with her there as man and wife 
until his return to the United States in 1941. Thereafter, on 2 January 
1943, tle accused unlawfully married Nell Fleming at Augusta, Georgia, 
and lived with her there as man and wife until his departure for service 
in India in January 1944. The statute of limitation bars punishment for 
this earlier period during which the accused 'unlawfully lived with Nell 
Fleming. While he was in India, Nell F'leming gave birth to a child. The 
accused returned from India and resumed his unlawful relationship with Nell 
Fleming at Augusta, Georgia on or about 25 Decemer 1945. This unlawful 
relationship was continued until the accused procured a divorce from his 
Filipino wife on 11 June 1946 and thereafter married Nell Fleming for a 
second time on 18 June 1946. In 1945, during his unlawful r1:1lationship 
with Nell Fleming, the accused falsely represented in four pay vouchers, 
that NeJ.l Devin, was his wile. Accused was entitled to payment of these 
vouchers as a 1J1.arried man, the falsity golng only to the identity of his 
wife. 

4. The records of the De~rtment of the Army show that the accused 
is thirty-three years of age. He was born on 18 August 1914, at Coila, 
Mississippi. He graduated from high school and in 1936 he was graduated 
from the' Chillicothe Business College. He enlisted in the regular army 

' on 3 July 1936, and was discharged on,.27 August 1937. He re~nlisted on 
28 A,ugust ,1937, and was again discharged on 27 August 1940. Thereafter 

·· he was employed as a civilian for the Navy Department in the Philippine 
Islands until.16 August 1941• .He was collll!lissioned a second lieutenant, 
Finance Department, Army of tm United States, on 22 June 1939, and was 
called for. extended active duty on 7 January- 1942. He was promoted to 
the grade of first lieutenant on 26 November 1942, and to the grade of 
captain on 9 July 1943• Thereafter he was promoted to the grade 0£ major 
on 6 June 1944. His efficiency rati~s for the i:a,st five years have gen
erally been "superior.• 

5. The accused has been properly found guilty of openly and notor
iously living for six days as man and wif'e at Augusta, ~orgia, with a 
woman not his wife, and of presenting piy vouchers, for the purpose of 
obtaining payment of claim,,, containing false state!IJ!lnts that she was his 
lawful wife. Accordingly, I recom,end that the sentence as approved by 
the reviewing authority be confirmed but since no fraud upon the United 
States was perpetrated, that the sentence be commuted to dismissal, a 
reprimand and forfeiture of $100 pay p,r month for three months and that 
the sentence as thus commuted be carried into execution but that execu
tio~ of the dismissal be suspended during good behavior. 

' 6. Appropriate consideration has been given to a brief presented 
by the defense counsel upon behalf of the accused. 

7. It the recomm,ndations herein are approved I propose to initiate 
steps to have the o!!icer promptly relieved from active duty. 
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s. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation., should it meet with your approyal. 

CM 325636 

2 Incls THOMAS H. GREEN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General 

GCMO 33., (DA)., 26 Jan 19h8) • 
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