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WAR :)ZPARTI1:E1'i"T 
In the Office of The Judge Advocate General 

Washin~ton, D.C. 

JAGN-CM 323006 2 July 1947 

·u N I T E D S T A T E S ) CONTINENTAL B.A.ffi SECTION 
) 

v. ) Trial by G.C.M., convened at 

Private VALOON C. PARADISE 
) 
) 

Munich, Germany, 23 and 30 
April 1947. Dishonorable dis

( 34756273) ,. 3457 Transpor ) charge and confinement for ten 
tation Corps Truck Company. . ) (10) yea.rs. Federal Reformatory. 

HOLDING by the BOARD 0F REVIEW 
JOIDISON, BRACK and BOYLES, ,ludge Advocates 

1•. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The ·accused was tried upon the following Charges and Specifi-
cations: • 

CHARGE I: Violation of the 58th Article of War. 

Specft:ication l & (Nolle prosequi) ~ 

Specification 2: In that Private Valdon c. Paradise, 3457 
Transportation Corps Truck Company, did, at !."unich 
Germany, on or about 7 August 1946, desert the ser
vice of the Vni ted States and did remain absent in 
dese;-tion until he was apprehended at Niesbach, Ger
m.any, on or about 6 December 1946. 

CHARG~ II: Violation of the 61st Article of Viar. 

Specification: In that Private Valdon c. Paradise, 3457 
Transportation Corps Truck Company, then of the 660th 
Quarterrna.ster Truck Company, did without proper authority 
absent himself from his organization, at or near Bad 
Aibling, 6ermany, from about 16 October 1945 to about 
3 JanuarJ 1946 • 
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CHARGE III: Violation of the S~th Article of War. 

Specification 1: (Nolle prosequi). 

• 
Specification 21 In that i°rivate ·valdon c. Paradise, 3457 

Transportation Corps ·Truck Company, having been duly 
placed in confinement in the 514th Quartennaster Group 
Stockade, on or about 14 May 1946, did at Flak Caserne, 
Munich Germany, on or about· 7 August 1946, escape from 
said confinement before he was set at liberty by pro
per authority. 

CHAR3!:! IV: Violation of the 94th Article of War. 

Specification: In that ~rivate Valdon C. Paradise, 3457 
Transport~tion Corps Truck Company, did at Auerschmiede, 
Germany, on o.r about 22 October 1946, feloniously take,· 
steal and carry away one¼ ton 4x4 truck of the value 
of about ~1051.00, property of the United States, fur
nished and intended for the Military service thereof. 

CHARGE V: Violation of the 96th Article of War. 
(Disapproved by Reviewing Authority). 

Specification: (Disapproved by ~(eviewing Authority). 

He pleaded not guilty to and was found guilty of all Charges and Specifica
tions, and was sentenced to be dishonorably discharged the service, to for
feit all pay and allowances due or to become due, and to be confined at hard 
labor for thirty-five yrnrs. The reviewing authority.disapproved the findings 
of guilty of Char;e V and the Specification thereu.~der, and approved only so 
much of the, sentence as provides for dishonorable discharge,forDeiillre of· 
all pay ·and allowances due or· to become due, and confinement at hard labor 
for ten years, designated the Federal Reforrotory", Chillicothe, Ohio, as the 
place of confinement, and forwarded the record of trial pursuant to Article 
of War 50}-. · 

3. The Board of Review holds the record of trial legally sufficient to 
support all of the findings of the court as approved by _the reviewing 
authority with the exception of the findings of guilty as to Charge IV and 
the ~pecification thereunder. Discussion of the evidence will therefore be 
limited _to facts pertainine; -to the Specification and Chll.rge· IV. 

Under Charge IV and its Specification accused is char~ed with the 
larceny of a l ton truck, value of :~105~ .oo, property of the United States, 
furnished and intended for the milital""J service thereof. 

4. F;vidence for the prosecution: 

The evidence shows that witness Josef Maier, a German ciTilian, · 
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was acquainted with accused; that on 22 October 1946 accused, driving a jeep, 
pushed another jeep·, driven by t:aier, to the edge of the river near Auer
schmiede, Germany, and left it there (R. 20, 20A). A few days later i:.aier 
saw the jeep "laying in the river," with the wheels removed. There was a 
letter "P" on the license plate (R. 20A). On 3 December 1046 wit!less Fritz 
Mentenhaus, a German rural policeman, with a Uniter! States Anny Officer and 
members of the Con~tabulary found two jeeps in the river near Auerschr.iiede, 
one an Army jeep as it had a "P" license number (H. ~5, 26). 1'hey then v.ent 
to the building of Auerschmiede and arrested r,.aier (R. · 25). 1!.aier showed them 
the way to Irchenberg where accused was arrested in a house (R. 25, 31). 
Technician Fifth Grade rhomas E. Boyd, 2nd Constabulary Squadron, identified 
the jeep in the river as an Anny jeep as it had an Army license plate on it 
and a "¼L" nunber on the hood (R. 29). The accused stated that the jeep be
longed to him (R. 30). It was stipulated that the vehicle described in the 
Specification of Charge IV was on 22 October 1946, and is now, the property 
of the United States and on said date was of a value of about )1051.CO (R. 34). 

The -accused, after ·being advised of his rights as a witness, elected 
to remain silent. No evidence relative to Charge IV was introduced by the 
defense. 

4. Although accused is charged with larceny of Government property,.to 
wit a¼ ton 4 x 4 truck, there is no competent evidence in the record of 
trial that any such'\ehicle was missing, or had been stolen from the govern
ment. To support a conviction of larceny.there must be some evidence that 
the property in question vra.s actually stolen and mere proof. as in this 
dase, of some activity by the accused, under suspicious circumstances in
volving the vehicle alleged to have been stolen is not sufficient proof of 
the corpus delicti. Such does not take the place of evidence that the 
vehicle was actually stolen, and does not relieve the government from 
proving its loss. The question of the identification of the property as 
6overn.11.ent property is of no importance until the actual comwission of a 
larceny has been shown (Dig. Op. JAG, 1912-40, Sec. 452 (12) citing C!;. 
150100, Bruch, CM 150828, Robles, c:; 151502, Ga;;e). 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support all the findin1;s of GUil ty by the court 
as aJ?proved by the revie'hin~ authcri VJ with the exception of the finding of 
guilty of the Specification and Charse IV; le0 a.lly insufficient to sup
port the Specification and Charge IV, and le0all y sufficient to support 
the sentence. 

Ejward T. ,Johnson, Jud;__;e Advocate. 

Joseph L. Brack, Jud:.:;e Advocate. 

Francis :t. _Eo;rles, Jud.~e AJvocate. 
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JAGN-CM 323006 1st Ind July 25 1947 
WD, JAGO, Washington, D. C. 
TO: Commanding General, Continental Base Section, APO 807, 

c/o Pos-tma.ster, · New York, N. y. 

l •. In. the case of Private Valdon C. Paradise (34756273), 3457., 
Transp.ortation Corps Truck_ Company, I concur in the foregoing holding 
of the Board of Review and for the reas9ns therein stated recommend 
that the finding of guilty:or Charge IV and its Specification be 
disapproved., Upon taking such action you will have authority_to 
order the execution of the sentence. 

2. The· desertion ·and. escape from cionfinement of which accus~d · 
was found guilty were aspects.of the same·act. In view of all the 
circumstances and _in order that :the sentence may·be brought within 
the limits of the War Department po~t-:warclemency. program, ·it is 
recommended that the tenn of-confinement bti reduced -to six yea.rs. Al
though confinement in a penitentiary is authorized for wartime -- de
sertion, it is contrary to War Department policy· to confine a deserter 
in a penitentiary, Federal·reformatory or oorrectiona.l instiuition. 
It is recommended that the Branch United States.Disciplinary Barracks, 
Greenh&ven, New York, be_designated as the place of ~oni'inement. 

,. j . 

3. When copies ·or the publ1shed order in this ·case.~re forwarded -
to this office,.. they should be accompani'ed: by .the foregoing holding 
and this indorsem-,nt. For ~onvenience of reference and to facilitate 
attaching copies of the published order-.to "he record in this case, · 
please place the file riumber of the record in brackets at the end of 
the published .order,. as follows a. · 

(CM 323006). 

.- /s/ Thomas. H. Green 
Incl THOMAS H. ·GREEN ·· 
Record of trial ·. Maj.Qr General 

·The Judge Advoca. te General 

http:order-.to
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WAR IlEPA.RTMZNl' 
In the O!.f'ice of The Judge Advocate General 

Washington, D. c. 

JAIJJl - CM .'.323022 
2 7 AUG 1947 

U:NITED. STA.TES ) 1ST INFAN!'RY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Grafemrohr, Germany, 18, 21, 

- Private JUE$ WilXER (R.A. and 2.'.3 J.pril 1947. Confine
.'.32407649), Headquarters ment at bard labor. for six 
and Headquarters Company, months and forfeiture of fiftyl 
26th Infantry- ) dollars per month for like 

) period. Post Stockade. 

----·---
'OPINION of the BQ\RD OF REv:IEW 

llOl'TENSTEIN, GRA.Y, and SOLF, Judge J.dvocates --------· 
1. The recard of trial :1n the case of the above-namsd soldier has 

been e:xa.m:ined in the O.ffice of Tm Judge Advocate. General and there .!'ound 
legally insuf'ficient to suppat't the findings of .guilty ard the sentence. 
The record bas no,r been examined by the Board or Review and the Board 
submits this, its opinion, to The Judge 1dvocate General. · 

,, 
·· .. 2. Tm accused was tried upon the following ·Charge and Specifi-

cations: 

CHARGE I Violatiai of the 96th Article of. War• 

Specification 11 In that Private James Walker, Headquarters 
, and Headquarters Company, 26th In.tant.ry did at Ludlrl.gs

burg, Germany, on or about 8 February 1947, with intent 
to defraud, ril.lfully, unlawtully, and felonioualy utter 
as true and genuine certain whiskey ration tickets in 
words and figures as follows a •Melody Mansicn Whiskey", 
a writing o.t a public nature, which· might operate to 
the prejudice of another, which said whiskey ration 
tickets were, as he, the said Private James Walker, 
then well knew, .t'alse'.q made aadrf-orged. 

http:Ludlrl.gs
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Specification 2s (Finding of·Not Guilty) 

He pleaded not guilty to both specii'icatfons and the charge and was 
found guilty of specifioat:f.on land substitutions,. after excepting the 
words "falsely made and forged" and substituting therefor the word 
"false", not guilty of specification 2 and guilty of the oha.rge. He 
was sentenced to be confined at hard labor for a. period of six months 
and to forfeit fifty ($50.00) dollars per month for a. like period. The 
reviewing authority approved the sentence, ordered it executed, and -
designated The Amberg Post Stockade, Grafe?l'Nohr, Germany, a.s the place 
of confinement, The result of the trial ~.ra.s published in General Court-
1.lartial Orders No. 62, Headquarters, First Infantry Division, dated 
16 May 1947. 

3. The evidence for the Proseoution pertinent to the findings of 
guilty is sunmarized as follows, 

The Melody Manmn, a club for enlisted men, located in Ludwigsturg, 
Gerxnaey-, issued coupons for the sale of whiskey (R 19, 20). Whiskey 
was sold only on Saturdays, when ea.ch club member was eligible to 
purchase five whiskey coupons which were sold in strips of five (R 20, 
21, 24, 25). During the month of February 1947,. the color of the whiskey 
coupons which were valid at the club was light green (R 20, 22,. 35) 
(Pros. Ex 3). Prior to 13 December-1946 when the club was located in 
Uurnberg, Germ.aey-, blue whiskey coupons were used and were valid (R 201 

24). The blue whiskey coupons, on hand by the club, were burned prior 
'to 8 February 1947 (R 21, 22). 

At Nurnberg,. the members of-the club vrere given one week's notice 
by the club manager or his assistant that the blue ticketir would becane 
invalid on a certain date (R 21, 23). No official notice of this fact, 
however, was posted or published (R 23). 

On 8 February- 1947, accused approached Sergeant Elwood Walsh in the 
Melody Mansion Club e.nd offered to sell him 'Whiskey coupons. Walsh 
purchased a strip of ten blue whiskey.coupons for two dollars (R 6, 7). 
Al though '.lalsh is red and green color blind., he identified a strip of ten 
coupons bluish in color and marked by beer steins (R 9, 12). e.s being 
similar to the tickets he purchased from the accused (Pros Ex 1, R 11). 

On 8 ·February 1947, accused sold ten blue coupons to Corporal Hewett 
for five dollars (R 33,. 34) •. Since the blue coupons were not acceptable 
as payment for whiskey purchased at the club at that time, Hewett left them 
on the table at the club (R 35). 
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On 8 February 1947., the accused gave Private Alden Wright 
approximately 110 whiskey coupons in payment of a fifteen dollar debt 
(R. 13., 14). Accused stated that he had obtained the tickets from a 
"Private Perez" (R 14., 18). After the transaction., the witness noticed 
that accused had in his possession a block of blue tickets, approximately 
l½ inches thick., in strips of ten (R 15., 17., 18). The coupons were 
slightly different in color from those used at the club at that time. 
The witness testified that he used about 10 of the tickets and'gave 
about 10 away (R 16). He turned the remaining tickets over to the 
Inspector General (R 17). 

One hundred and ten blue coupons were identified as the ones 
received from accused (R 17) (Fros Ex 2). The manager of the club testified 
that the blue coupons were ~ndistinguishable from the valid green coupons 
except for the color., and he was unable ~o state that the blue tickets 
were forged (R 22). 

During the evening of 8 February 1947., a number of blue coupons were 
taken in during the course of business at the club (R 20., 26). ~ 
considerable n'Ulllber of blue coupons, in an envelope., were received in 
evidence as being similar to the blue coupons received by the Melody 
Mansion on 8 February (R 28., 41., 42) (Pros. Ex 4). . 

4. · Af'tex his.rights as a witness were explained to him by the 
court the accused elected to remain silent (R 43). No evidence was 
i~troduced by the defense.-

5. The accused was charged wi.th wilfully and unlawfully utteri!lg 
a falsel made and for ed instrument with intent to defraud. By' exceptions 
an substitut on the court found the accused guilty of uttering a false 
instrument., apparently because no evidence tending to show that th;--
tickets were in fact forged had been introduced. 

6. · For the purpose of this opinion, it is assumed, without deciding., 
that the evidence establishes that the whiskey tickets in question were 
talse and were wilfully and unlawfully uttered by the accused with intent 
to defraud. With this assumption·the only problem presented by the reoord 

·is whether the offense found is necessarily inoluded in that charged. 

In oases where forgery was charged but the evidence fro. led to show · 
that the instrument in question was not genuine, although made or used 
with intent to deo~ive., the courts have drawn a distinction between false 
instn.unents and falsely made instruments. 

. In State v. ~, 46 New Hampshire 266., 41 .ALR 232, 234 the defendant, 
a merohaiit;'enteredoii his account a charge against a customer for merchandise 
never purchased. In reversing a conviction of forgery th~ court stated that 
th• writing in question was false although not a forgery. 

3 
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In United States v. Moore, (1897) 60 Fed 738, the defendant v,as 
indicted for lD.8.king an affidavit containing false statements in violation of 
a st~tute (18 USC~73) which denounced the false making, altering, forgery 
or counterfeiting of any deed, power of attorney certificate or other 
writing for the purpose of obtaining the payment of a:n:y sum of money from 
the government. Referring to the statute the court saids 

"It punished one who falsely makes an affidavit and not one who 
makes a false affidavit. The words of the statute are ejusdem 
~eneris and are words usually adapted to describe the crime of 
forgery. 'False ma.king' ma.y almost be said to be synonymous 
with forgery." 

See also United States v. Cameron (1882) 13 NW 357, 538 • 
..-- ' ,.'-

In the leading case ·or Gaucher v. Nebraska., 204 Nil 967, 41 ALR 227, 
the defendant was found guilty of aiding and a betting a county clerk in 
the forgery of a county warrant. The evidence showed that the county 
clerk p- epared a warrant directing the county treasurer to pay a sum of · 
money to a certain printing corporation for supplies. The warrant was 
paid by the county treasurer in due course. It did not, however, represent. 
a valid indebtedness or claim against the county. In reversing the 
conviction the court saids 

"The statute declares the false-me.king of an instrument as an 
essential element of forgery*** There is a distinction 
between forgery e.nd obtaining property by a false writing. 
25 __ CJ. 658, Sec 99; Hage v. First National Bank, 18 Ill, App· 
51; ~ Vo Stewart, 9 ND 499; 83 Nil 869; Comm. v. Sankey, 
22 Pa 390; 60 Am. Dec 91; F.ill v. State, 24 Am Dec 441 * * * 
1tA check bearing the genuiiie'signature of the maker, though 
dre,v;n on a. bank in which the maker has no money or credit, 
·with the intention ot· cheating the payee is not forgel"'J• 
For the same reason a warrant or a note of a. county, if the 
ma.king is genuine~ is not lenerally a forgery, though the 
vrarrant itself be false and intended as a means of defrauding the 
the county or the payee*** . · 
"The instri.mlent itself was shown to be false, but the false ·. ; 
making against mich the statute was directed ~snot shown." 

The authorities ~ited above indicate that, vhereas falsely made or 
forged instruments are false, all false instruments are not necessarily 
falsely made. (See also In re r,1ndsor (1865), 6 Dest & s. 522, 122 Eng. 
Reprint 1288, cited in 41 ALR 232, 237. wherein the court stated that not 
every false instrument me.de to defraud is .forged.) 

The elements or the offense charged are stated in_the Manua1·ror 
Courts-!!:artial as follows a 
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"Pro6r.--(a) That, as alleged in the specification. a certain 
paper was falsely made or falsely altered; (b) that such writing 
was or a nature which '1.0Uld, if genuine, apparently impose a 
legal liability on another, or chanbe his legal liability to 
his prejudice; (c) that the accused, as alleged in the specification, 

, uttered such paper as true and genuine;_ (d) that the aocus.ed, r.hen 
so doing, knew said paper to have been falsely made or falsely 
altered, as alleged in the specification; and (e) the facts . 
and circumstances indicating the intent of the accused to 
defraud or prejudice the right ot another." (MCM 1928, par 
1522,, P 190). . . . - ' . 

In the inste.nt case it ~is readily apparent that the only tl,ype of 
false writing alleged to have been tittered is a falsely ma.de whiskey 

,ticket. The indivisible and unexpungeable element of the offense 
charged is the uttering by the accused of a forged instrument. In 
the offense found, namely the uttering of a false instrument, it is 
immaterial whether the instrument in question was initially genuine 
or not. Thus the uttering of all types of false instruments can 
not be included in the offense of uttering a falsely made instrument, 
sinoe the former offense may include genuine but invalid documents 
used to defraud. · 

This view is supported by the line of Boe.rd of Review opinion wh:j.ch 
holds that misappropriation and misapplication are not necessarily 
included in larceny although misappropriation is always an incident of 
larceny ( CM 318499 White et al, involving misappropriation; CM 319857 
Di~ley, involving misapplication). It is also supported by the line of 
op nions which hold that wrongful possession is not necessarily included 
in larceny~ although wrongful possession is an incident of larceny. 

In 151032 Yewell et al wherein it was held that a finding of unlawful 
posdession ot personal property was not a lesser included offense ot 
larceny the Boe.rd or Review stated, 

"Here the accused were found guilty of 1.ml.awful possession 
w1 thout specifying the kind of unlawful possession. Since 
all kinds of unlawful possession not included in ls.re~ 
were not excluded from the finding of guilty the convictions 
in this case are not an offense necessarily included in the 
offense alleged and the findings of guilty were therefore 
unauthorized and illegal" (Underscoring supplied) (See also 
CM 294896 Faulkner, 58 BR 13; ell 198798 Sherwood; Dig Op JAG, 
1912-40, Seo 46l {43) P 328). 

5 
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In the instant case the court obviously. attempted to exolude ·the uttering 
of a forged instrument. Forgery being eliminated e.nd the':kind. of· falsity 
not being specified, it cannot be se.id that the offense found was necessarily 
included in that charged. 

In.Gaucher v. Jil'ebraska, supra, the court stateds 

"The decisions e.re nearly unanimous that the making of a.false 
instrument is not within a criminal statute directed against 
the false making of an instrument. (Citing Cases). This is 
not a mere play on words. It is a substantive distinction 
by ~nich even a knave is protected in prosecutions under. 
legislative enactments authorizing punishments for different 
species of fraudulent acts***" 

Similarly in Mann v. People (NY) 15 Run. 484, affinned 75 NY_484, 
31 Am Rep 482, wherein the defendant was indicted under a forgery statute 
but where it was_shown that the instrument used for the purpose ot de
frauding was note. forgery, the court in ~eversing a conviction, stated1 

"vfuatever his misdeeds, he must not suffer tor a crime which he 
has not committed." 

Since it appears to us that the offense found in the instant case, 
is entirely different from that charged, we are of the opinion that the 
findings of guilty cannot be sustained. 

7. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty. 

·_, ~ 4 i:,'4 ,, Judge Advocate 

I ~¼ ,Judgeldvi>oato 

/ti~ tf. 4 - ,Judge AdVocate 
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JAGH - CM 323022 1st Ind 

®• J~GO, Washington 2s. D. c. _• >SEP 12 _lg.;:1 

T01 ·xhe Secretary ot War 

l •. Herewith transmitted for ~ur action under Article of War so½ 
as amended by the act of 20 August 1937 (50 Stat. 724; lOUSC 1522) and 
Executive Order No. 9556, dated 20 Vay 1945, 'is the record ot trial in 
the case of Private James Walker'(RA. 32407649), Headquarters and Head-
quarters Canpa:tJi}", 2.5.1hinfantry. ' · · · 

2. · I _ooncur.in·tlie opinion otthe Boa.rd ot Revin- that the record 
ot trial is legally insufficient to aupport the :findings of guilty and · 
the sentence and recan.mend that the findings fl,nd the sentence be vacated, 
that the accused be released from the confinement imposed by the sentence 
in this case, and that a.11 rights, privileges and property of which the 
accused has been deprived by'virtue:of se.id sentence be restored• 

. . --
2 Incls . THOMAS H. GRED 

Record of trial .MajQl" General. 
Form. ot action The- Judge Advocate General. 

-------------------------------------· ( OC~O 3311 17 Sept 1947).·. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25 1 D.C. 

JAGN-CM .323046 
l, .... 

UNITED STATES ) .. ~U.ARTERS COl!MAND 
} . EUID FEAN COMMAND ... · · 

v. ) 
) Trial b;y G.C.ll., convened at 

Private First Class JOHN D. ) Frankfurt-am-Main, Germany, 
. MA.IN (15207096), Headquarters .2 April 1947. Dishonorable 

Battery, 33rd. F.i.eld Artillery ~ ~scharge and confinement for 
Battalion (Attached.. to De ) two (2) ;years. Federal Re
tachment of Patients, 97th ) formatoey. 
General Hospital. )· 

HOIJllNO by the BO.ARD OF REVIEI' 
JOHNSON, BRACK and sm:m., Jud&e Advocates 

1. The record of trial in the ease er the soldier named above . 
has been uamined by the Board· of Review. 

2·. The accused was tried upon the follcnring Charge and Sped.-
.tt.cations: · 

CHA.IDE: Violation of the 96th Article of War. 

Specification l I In that Private. First Cl.ass John D. 
Main, Headquarters Battery, .3.3rd. Field Artille17 
Battalion did, at Darmstadt, Germany, on or about 
2.3 December 1946, unlaw:tu.lly, ~ and !eloni
~ ma1Jl him8el! b.r shooting himself .in the leg 
"11th a pistol. 

· • Spe.cif'ication 2: · I,n that Private F.irst Class Jolm D. 
· '. Kain, Headquarters Bat ter;y., 33rd. Field Artiller;r 

·Battalion did, at Iarmstadt, GermaD.7, on or about 
2.3 DeceDi:>er 1946, wrongfully am illeg~ pesaesa · 

-:· a fiream to w1t, Pistol Model Z1 caliber 7.65, 1n · 
. 'Violation of'uisting ~ecti'fes.• 

IP , • • '•,:_: ;_ •• :'· ,"V/1- .• •• 



He pleaded not guilty to, and was found guilty of, the Charge and Speci
fications thereunder. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for two years. The retlewing authority 
approved the sentence, designated the Federal reformatory, Chillicothe,. 
Ohio, as the place of confinement, and forwarded the record of trial 
pursuant to Article of War 50½. 

J. The Board of l¼view holds the record of trial legally su.t'fi-: 
cient to support the findings of guilty of Specification 2 of the Charge 
and of the Charge. For this reason the summary of evidence and the· dis
cussion will be limited to matters pertaining to Specification l of the 
Charge and the sentence. 

4. Evici.ence for the prosecution: 

On 2.3 December 1946, Doyle c. Crosby and an unidentified com
panion found accused lying injured on a road near Darmstadt, Germany.·. 
Accused told them ha had been shot twice in the leg during a scutne with 
a "Kraut." Accused was taken to the "medics" (R. 7). On the following 
day Crosby returned to the scene wi. th CID Agent Arthur H. Knudson. They 
found blood spots mere accused had been found by Crosby. During a 
thorough search of the area Knudson found two expended .32 caliber auto
rr.atic pistol cartridge cases about 3 or 4 feet from the blood spots, and 
a Czech, model 27, .32 caliber chrome plated automatic pistol about 25 
feet from the blood spots (R. 15-16). The cartridge cases -,re admitted 
into evidence Yd thout objection as prosecution's exhibit 3 (R. 20), and 
the pistol was similarly adrd tted as prosecution's exhibit. 2 (R. 20). 

First Ueutenant Ralph E. deforest, Medical Corps, testified 
that he. examined the accused during the early hours of 24 December 1946; 
that accused hed two holes in the front of his lower left leg and one hole 
in the back; that accused had a compound fracture of his left tibia; that 
he operated on the accused and removed a bullet (Pros. Ex. 4) from his 
wounded leg (R. 34-35). This lri.tness further testified that he last 
examined the accused on 23 or 24 March and that from his examination he 
was of the opinion accused had "made very go«>d progress, n that he woula. 
requi.x'e further surgery, but that "under normal circumstances•· he should 
have lio "permanent incapacity" and "should be fit far full duty" (R. 36). 

" 

Captain George R. Bird, having been first qualified as a 
ballistics expert, testified that from laboratory tests made by him he 
was of the opinion that the pistol (prosecution's exhibit 2) had fired 
both expended cartridges (prosecution's exhibit 3) an:i the bullet 
(prosecution's e.mibit ·4) llhich was recovered by the surgeon from ac
cused's leg (R. 41). \ 

A 'Written pre-trial statement dated Z) December 19,46, signed / 
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by accused, was properly admitted in evidence as prosecution's exhi
bit 5. In this statement accused admitted that on 23 December 1946 
he had shot himself tll'ice in the left leg, and gave a detailed account 
of his actions in so doing. 

5. Evidence for the defense: 

The accused, having been advised of his ri3hts, elected to 
testify under oath but only as to the voluntary nature of his state
ment. He elected to remain otherwise silent and no evidence was ad
duced on his behalf. 

6. Specification 1, of which accused was found guilty, alleges 
that he 

"***did ***unlawfully, willfully, and feloniously 
maim bim~ali' by shooting himself in the leg with a pitsol. 11 

(Emphasis supplied) 

in violation of .Article of War 96. Tbe word "maim" has been subjected 
to such a variety of interpretations since it was first usedlin common
law parlance that we deem ~t both proper and advisable not onlJ· to set 
out such early usage but to briefly discuss changes therein which have 
been effected by statutes. 

Under the common law, 11mai.m11 and 11mayhem11 are synonymous and 
equivalent words of singular meaning, the only difference being in their 
orthography {Winthrop's Military Law and Precedents, Reprint, 1920, page 
676; ~ v. Johnson (Ohio) 51 N.E. 40, 65 Am. St. Rep. 769; Miller on 
Criminal Law, page 290; and see definitions of the word "maim" in Bouvier's 
Law Dictionary and Webster's New International Dictionary). 

"Mayhem, maiming, or maim, at common law, is the violently 
inflicting, upon any part of a man I s body, of such an in
jury as to render him less able to fight or defend himself 
against his adversary; the gravamen of the offense being 
that the act permanently disables the person •to fight in 

'defense of the king and country, and as a soldier protect 
himself on the field of battle. 111 {Winthrop's Military Law 
and Precedents, Reprint, 1920, page 676; ~ee also par. 149£, 
YCll, 1928, defining mayhem as a common-law offense) (F.m.phasis 
supplied). 

J.ccording to the common law, the offense of mayhem or maim is limited with 
respect to the member o! the man's body which is subjected to injury, 
and to the.nature and extent of the injury. 

"Thu.a, while to bite off or disable a hand, an arm, or 
a leg, or to strike out or blind an eye, -was a mayhem_ 
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at common law, to deprive a person of an ear or of his 
nose was held not to be, since such an injury would dis
figure only and not incapacitate £or war service• (Win
throp• s Military Law and Precedents, Reprint, 1920, page 
676). · 

"To come within the COllDllon-law idea ot mayhem, an injury' 
must have been permanent in its ei'tects• .3 Bl. Com. 121; · 
State v. Briley (1839) 8 Port. (ila.) 472; O'Brien T. 
State (1908) 31 Ohio c.c. 33; Rex v. Boyce (1824) l Mo~, 
c.c. (Eng.) 29; 43 Geo lII, chap. 58, sec. 1• (Annotation, 
16 AIR 959; and see supplemental annotation, 58 J.LR l.320). 

\ 

The limited connnon..;.law offense was broadened in scope b;r statutes (starting : 
nth 5 Hen. IV, chap. 5 and continuing in England to include 22 and 2.3 ear. 
II, chap. l, commonly known as the Coventry Act) until both in England 
and throughout the United States, the scope of modern statutes includes .. 
all malicious disabling or disfiguring injuries to the person, without 
regard to the combative importance of the member or organ a.f:fected., Re
specting too effect of' such statutory development on the maaning to be 
given the worti •maim" 

"It must be borne in mini that mayhem is now for the most 
part a statutory crime, and that, in determini.Dg whether · 
a particular injury is included therein, regard must be 
had to the wording of' the particular statute involved. It. 
should be observed in this connection that many of' the 
modern statutes discard the term 'mayhem,• in some in
stances replacing it ltlth the term •maiming, 1 and in 
others merely describing acts of' the same general character 
as those usually included in statutes relating to mayhem, 
without giving them any distinctive name• (Annotation, 16 
!LR 955, 957). 

Keepiiag in mind the connotation o! the word "maim" as expressed·/. 
by the common law and as it has been thus broadened by statute, we must ot ', 
necessity determine which of such connotations is to be applied in inter..: 
prating that 110rd as it is used in Specification 1. If the• COJIU!l.on-law · 
meaning is used the Specification must be said to require proof that 
accused permanently disabled his leg. Conversely, if the statutor,r 
meaning is used that portion of the Specification may be said obly to 
r_equire proof that accused seriously injured bins elf. 

"Mayhem" is described, in its common-law aspect, in paragraph · 
149!!, of the Manual £or Courts-liartial, 1928, as an offense properly 
chargeable under Article of War 93. Such description does not use . 
the ,rord "maim." That word appears in the 1928 Manual only in suggested 
specification forms numbered 162 and 163 or Appendix 4, am nowhere in 
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the 1928 Manual is it specifically defined or described either as a 
term or as a distinct offense. Reference to the 1921 edition of the 
Manual for Courts-Martial discloses that maiming is therein denounced 
as a statutory offense, following prefatory remarks: 

Paragraph 11-446. Ninety-sixth Article of War. 

* * * ·* * * * 
"III CBIMF.S OR OFFOOF.S Nar CAPITAL. 

"The crimes referred to in AW 96 manifestly embrace 
those not capital committed 1n violation of public law as 
enforced by civil power (u.s. v. Grafton 206 u.s. 348), 
the 'public law' here 1n con~emplation being that o.r the 
United States; that is, that enacted or adopted by the 
authority of the Government of the United States. This in
cludes the laws of the District o£ Columbia and of·the 
several -Territories and possessions of.the United States 
as well as all laws of the United States; but it excludes 
city ordinances and regulations and State statutes, as wall 
as the laws of friendly foreign countries (violations of 
which are, however,' chargeable as conduct of a nature to 
bring discredit upon th~ military service. (See, supra, Diyi-
sion II of this paragraph.) · 

"All crimes or offenses in violation of such public law 
of the United States., wherever committe~ that are notthereby 
made punishable by death, are excluded Lit would appear this 
word should have been 'included.!7,. except such as are speci
fically included in some other article. 

"Wlthin this description would be a non~apital crime 
which., although designated by soma special enactment for · 
some special purpose, or if conmti.tted by some special per
son or class of persons., or under some special circumstances, 
with one of the names used., for instance., in the ninety-third 
article, is not within the general definition of the offense. 

"Thus section 90 of the Federal Penal Code of 1910 pro
vides that a failure by an officer to render accounts for 
public money received by him unless authorized to retain it 
as salary., pay., or emolumen~ is an embezzlement of such .funds. 
Such an embezzlement not being within the general definition 
of embezzlement as .the term is used in the ninety-third and 
ninety-!ourth articles would be chargeable under the general 
article. 

ttThe elements of some of the more common crimes that are 
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chargeable under this article will now be discussed. 
,, * * * * * * * nJ,)) Maiming. Section 283 of the Federal Penal Code of 1910 
/).8 u.s.c. 46Y provides: 

"Whoever, with intent to maim or disfigure., shall cut, 
bite., or slit the nose., ear., or lip., or cut out or disable 
the tongue., or put out, or destroy an eye, or cut off or 
disable a limb or any member of another person; or whoever, 
with like intent., shall throw or pour upon another person 
any scalding hot water, vitriol or other corrosive acid., or 
caustic substance whatever, shall be fined not more than om 
thousand dollars or imprisoned not. more than seven years, or 
both. 

"This is more inclusive than the common-law' may.hem punish
able under A.w.· 93 (see 1.Mayhem., 1 Division II, par. 443, supra) 
in that mayhem only includes such hurts as render a man •less 
able., in fighting, either to defend himseli or to annoy his ad
versary,' and does not include such injuri-es as merely disfigure. -
Injuries of the latter class, therefore., together with such in
juries as scalding with hot water, vitriol or other corrosive 
acid, or a caustic substance., which constitute violations of 
section 283 of the Federal Penal Code above quoted., should 
be charg.ed as maiming, under A.W. 96. (See al.so •Assault with· . '';. 

a dangerous weapon., instrument., or other thing.,• Division XIII,
pa3:. 443., supra).a 

-. Insofar as Title 18, United States Coda., section 462., may be 
applicable under Article of War 96., this definition is a part of the 
Manual for Courts-Martial, 1928., by adoption (Introduction., MCM, 1928). 
However., it is to be noted that the offenses denoumed by the statute · 
include only certain acts committed by one person upon the body of 
another., and do not include any provision making· either seli~em 
or .!!tl!-mutilation an offense. The word "maiming" as· us~ the ·1921 
Manual and as adopted in the 1928 Manual, is clearly of stat~~Qey: derintion, 
and its connotation, as therein contained, must be confined to th!' Umits . 
of such statute. . · - ·,·--.;:·· ... ;' - .: >· 

.,. 

Since 'the -word "IIJB.im" is a technical worq., and since it .,is not·_· 
defined by the Manual for Courts-Martial., excepting in the limited · 
application above noted, or by any applicable.,statute, the common-lalr 
definition must be followed in the administration of military justice 
(Winthrop's J.ti.litary Law and Precedents., Reprint.,_ 1920., page 671). 

An apparently contrary view is expressed in CM 258069, Waters, ,. 
4 BR (ITO) 37., 49 (31 January 1944)•. In that case the pertinent speci
fication was drafted in the language of Form 162., Appendix 4, :Manual 
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for Cqu.rts-Martial, 1928, and alleged that accused did 

0 nll.!ully maim himself in the head by shooting himself 
with a pistol, thereby unfit.ting himself for the full 
performance of military s.ervice 11 

in violation of Article of War 96. The evidence established the com
lll,ission of the act as alleged and a resultant permanent, partial, disabi
lity to accused I s sight and intellect. The Board of heview in sustaining 
the .finding of guilty of the specification and charge said: 

"The offense of self-maiming in violation of Article of 
War 96 · should not be confused vdth that of mayhem in 
violation of Article of War 93. A person may be guilty 
of self-mayhem." 

In support of such statement the Board then quoted the definition of 
mayhem set out in paragraph 14912., Manual for Courts-Martial, 1928, 
following which they quoted the following definitions of the word "maim": 

"The word 1maim 1 is used in the popular sense of muti
lating, and not as synonymous with the technical word 
1mayhem 1 {Words and Phrases, Perm. Ed., Vol. 26, P• 50). 

• 'Maim' is defined as 1To mutilate or seriously wound 
or disfigure; disable'." (Words and Phrases, Perm. Ed., 
Vol. 26, P• 48). 

•MA.IM:. At common law, to deprive a person of a member 
or part of the body, the loss of which renders him 
less capable of fighting; or of defending himself; 
to colll!lli.t mayhem***• 

nBut both in common speech and as the word is now 
used in statutes and in criminal law generally, maim 
signifies to cripple or mutilate in any way, to inflict 
upon a person any injury which * * * renders him * * * 
defective in bodily vigor; to inflict any serious bodily 
injury" (Black's Law Dictionary, 3rd Ed., page 1142). 

Having examined these definitions of the word nma1m11 as· they are set 
out in Words and Phrases and in Black's Law Dictionary, and having 
then read the original sources thereof, it appears that the first two 
definitions were both taken from the case of~ v. ~ (Vt.) 
l .A. 2d 710, and were' avowedly based on the wording of the Vermont 
statute. A similar study of the latter portion of Black's definition 
discloses he relies, in support thereof, upon eight cases. The first 
is an English ca~ wherein the court interpreted 11 maimn as used in a 
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statute (l Viet. c. 90, s 2) punishing the maiming of an animal. The 
remaining cases (State Supreme Court-opinions) respectively refer to 
the word ilmaim" only as it is used in the statute of the particular 
State and, in most instances., acknowledge that the statutory defini
tion is not that to be found in the common law. 

With respect to this matter the Waters case, supra, bas been 
quoted and cited Yd.th approval in CM 268217., Th.mean, 44 BR 2.31., and in 
CM 272944., Wilburn, 46 BR .361. We are of the opinion that, insofar as 
such cases hold or imply that the word "maim., n as used in charging an 
offense under any present article of War, is to be interpreted in any 
manner other than as defined in the common law, they are in error and 
should not be followed. 

7. Returning to Specification l of this case and applying the 
rules of construction and the common-law definition of "maim" as bere
ina.bove discussed., we conclude that it does state the offense of common
law mayhem and that by the language used it alleges in essence that ac
cused did, at a stated tims and place., willfully, unlawfully, and 
feloniously cause permanent disability of his leg by shooting himself 
in the leg witha pistol. The act., the intent., and the resultant per
manent disability of his leg, are all essential elements of the offense 
charged and must be proven as alleged before the finding of guilty ma.y 
be legally sustained. 

The evidence in the record of trial clearly establishes that 
accused intentionally shot himself in the leg., but it fails to establish 
tl1at such act resulted in permanent disability of the leg. The only 
..mpetent evidence respecting the extent of accused's resulting disability
... s the testimony of First Lieutenant deForest, the medical officer who 
examined arxl siirgically'treated accused's wounds. He testified, as a 
prosecution witness., that in his opinion the accused's injuries were !!21 
of a permanent character., and that in the normal course of events ac
cused would recover therefrom to an extent which would fit him £or nfull 
dutyt' (R. 26). It therefore follows that the record of trial is not 
legally sufficient to support the finding 0£ guilty of the offense al
leged in Specification 1 of the Charge. 

8. The evidence does show that accused willfully caused serious temporary 
injury to his leg by shooting it with a pistol. Such an act is clearly 
lesser included within that alleged in Specification 1, of which accused 
has been found guilty. ·While such an act., if committed by a civilian., 
might or might not constitute an offense, depending upon the ultimate 
motive of the actor, we are of the opinion that in the case of a soldier., 
'Whose capability to perform duty at all tims is so vital to the service., 
tho lli.llfull commission ot such an act., without any further allegation 
or proof of the ultimate motive., in itself constitutes an extremely seti.ous 
and highly reprehensible military offense., add is clearly conduct of a 
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nature to bring discredit upon the milltary service in violation of 
Article of War 96. 

9. The accused was sentenced to be dishonorably discharged the ser
vice, to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor for two years in the Federal. Reformatory, Chillicothe, 
Ohio. The offense alleged in Speci.f.'ication 2, of which accused was found 
guilty, carries an authorized punishment by confinement of not to exceed 
six months (par. 104.£, MCM, 1928), but penitentiary confinement is not 
thereby authorized (AW 42). For the reaai.ning offense of which accused 
was legally i'ound guilty, a lesser offense necessarily included within 
that charged in Specification 1, the additional confinement at hard labor 
for one and one-half years is authorized (AW 96) and is not excessive 
(AW 45; par. 104£, MCM, 1928). Howevf'3r, since the act ~onstituting such 
pr~ven lesser included offense is not denounced as an offense by any 
"statute of the United States of general application within the continental 
United States, excepting section 289, Penal Code of the United States, 1910, 
or by the law of the Di.strict of Columbia," and since it does not come with
in any of the other provisions of Article of War 42 authorizing penitentiary 
confinement, we must conclude that that portion of the sentence designati~ 
a Federal reformatory as the place of confinement cannot be legally sup- · 
ported (AW 42) • 

10. For the reasons stated the Board of Review holds the record o:f 
trial legally sufficient to support only so much of the finding of guilty 
of Specification 1 as finds that the accused did, at the time and place 
alleged, unlawtully and willfully shoot· himself in the leg with a pistol, 
and legally sufficient to support only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for two years at a 
place other than a penitentiary, Federal reformatory or correctional 
institution. 

fu~f!LJurlge Advocate. 

~A<<~', Judge Advocate. 

iJn I.,··· ·Judge Advocate. 
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OCT 2 ~J-.i 

JAGN-CM 323046 1st Ind 
JA.'.XJ, Dept. of the A:rrrry, Washington 25, D. C. 
TO: Commanding General, Headquarters Cormnand, European Command, 

APO 757, c/o Postmaster, New York, N. Y. 

1. In the case of hi.vate First Class John D. Main (15207096), 
Headquarters Battery, 33rd Field Artillery Battalion (Attached to De
tacluoont of Patients, 97th General Hospital), I concur in the holding 
by the Board of Review and recommend that only so much of the finding 
of guilty of Specification 1 of the Charge be approved as finds that 
the accused did, at the ti.re and place alleged, unlawfully and will
fully shoot himself in the leg with a pistol, and that only so much 
of the sentence be approved as involves dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confine
ioont at hard labor for two years in a place other than a penitentiary, 
Federal reformatory or correctional institution. Upon taking such 
action you will have autrority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 323046). 

l Incl THOlJAS H. GREEN 
Record of trial :Major General 

The Judge Advocate General 
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WAR DEPARTILENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK CM .3.2308.3 
19 Ai.JG 1947 

UNITED STATES ) 
) 

HEADQUARTERS ZONE COMMAND AUSTRIA 

·v. ) Trial by G.C.M., convened at 

First Lieutenant RENE S. 
DAVIS (0-1321919), 7831st 
Station Complement Unit 

) 
) 
) 
) 

Salzburg, Austria, 18-27 March 
1947. Dismissal and total 
forfeitures. 

Aro 174 ) 

OPINION of the BOARD OF REVIE',Y 
SILVERS, l!cAFEE and ACKROYD, Judge Advocates 

l. The BOard of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was found guilty by exceptions and substitutions 
or the following charges and specifications: 

' CHARGE I: Violation or the 96th Article or War. 

Specification 1: In that 1st Lt Rene S Davis, 7831st Station 
Complement Unit, did, at Salzburg, Austria, on or about 
and between April or May 1946, wrongfully and unlawfully 
sell to I.ouis Stockel, Austrian civilian, about 3 bottles 
of cognac for approximately 450 Aus-',rian schillings, which 
cognac was intended for distribution to and use by members 
of the military s~rvice of the United States, of a value 
of t6.oo. 

Specification 2: In that lat Lt. Rene s. Davis, 7831Jt Station 
Cc:x:plement Unit, did, at Salzburg, Austria, on or about 
Jime 1946 wrongfully and unlawfully sell, barter, and 
trade to Kar) Steinhart and Louis Stockel about 96 bottles 
of cognac, intended for aistribution to and use by members 
or the military 8er·tice oft~~ United States, of a value 
of about U92.00 for one diwnond rinP, of~ value of about 
t550.00. 



Spe~ification 3: In that 1st Lt. Rene S. Davis, 7831st Station 
Complement Unit, did, at Salzburg, Austria, on or about July 
1946 wrongfully B.l'!.d unlawfully sell, barter, and trade to f.&rl 
Steinhart and Louis Stookel about 300 bottles of oogna.o, intended 
for distribution to a.nd use by members of the military service 
·or the United States, of a value of about ~600.00, for a di&mond 
· broooh of a value of about t1ao.90. 

· Specification 4a In that 1st Lt. Rene S. ·Davis, 7831st St.a.ti on 
Complement Unit, did, at Salzburg, Austria,. on or a.bout July 
1946 wrongfully and '!al.awfully sell to Louis Stockel 2 bottles 
of cog:aa.o of a. value of a.bout ~4.00, -which oognao wa.s intended 
for distribution to and use by members of the military servioe 
of the United States, for approximately 300 Aust:ian sohillings. 

Specification Si In that 1st Lt. Rene S. D~vis, 7831st Static• 
Complement Unit, did, a.t Sa.lzburg, Austria, ~A or a.bout August 

· 1946 wronifully and wtlawfully. sell, bartez', and tra.de to Karl 
Steinhart a.nd Louis Stockel about 72 bottles of cognac, intended 
for distribution to u,d use by members of the milita.ry serTioe · 
of the Unted States, of .: value of a.bout $144.00 for 0J1.e diaaou 
bracelet of a. value of a.bout t~,000.00. 

Speoificatioa 6a In that 1st ·Lt.· Rene S. Davis, 7831st Static• 
Complement Unit, ,did, at Salzburg, Austria., on or a.bout October 
1946 wrongfully and Ulllawfully sell to Private First Class Rolaad 
F. Alld~rson, Company A, 63rd Signal Operati~g Batta.lio•, about 
5_ bottles of oogna.o of a value of about ~10.00 for $20.00, to 
the prejudice of good order and military disoipliae. 

Specification 7a (Finding of guilty disapproved by reviewing authority). 

Specification 81 In that 1st Lt. Rene s •. Da.vis, 7831st Statioa 
Compl~ent Unit, did, at Salzburg, Austria., on or about 30 
August 1946, wrongfully and Ul'l.lawfully attempt to sell to otto 
1ieazel, Austrian civilian, a.bout 288 bottles of coguac of a 
value of about $570.00, :which oogna.o was intended for distribu- · 
tion to Uld use by members of the military service of the United 
States. 

CHARGE II and its speoifioationa (FiBdill.g of guilty disapproved by 
reviewing authority). 

1 

CHARGE IIIa Violatioa of the 94th Artiole of War. 

Speoifica.tioa la In that 1st Lt. Rene S. Davis: 7831st Statioa 
Complement Unit, did, at Salzburg, Austria, on or about JUJLe 
1946 knowingly, wilfully, wrongfully, and without proper au
thority apply to his own use 8.ltd benefit one 3/4 ton U.S. Army 
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truck of the value of mor"·~than $50.00, the property of the 
United States, furnished and intended for the mili ta.ry service 
thereof.. 

Specificatio• 2a In t~at 1st Lt. Rene s. Dans, 7831st St~tio• 
Compleme~t Unit, did, at Salzburg, Austria,·on or about July 
1946 knowi11gly, wilfully, wrongfully, and without proper au
thority apply·to his own use 9..l\d benefit oAe 3/4 ton U.S • .Army 
truck of the value ot more thaJ1. t50.00, property of the United 
States, furnished and intended for the military service thereof. 

Specification 3a In that 1st Lt. Rene s. Davis, 7831st Sta.tio• 
Complement Unit, did, at Salzburg, Austria, on or about 30 
August 1946 kaowingly, wilfully, wrongfully, a.nd .without proper 
authority apply to his own use and benefit one 3/4 ton U.S. 
Army.truck of the value of more tha.ll t5o.oo, property of the 
United States, furnished and intended for the military service 
thereof. 

ADDITIONAL CHA..B.GEa Violation of the 96th Article of W..r.· 

Specificatio• la (Finding of guilty disapproved by reviewin~ authority) •. 

Specification 2: Ilt that 1st Lt. Re•e S. Davis, 7831st Station 
Complement Unit, did, at Liaz, Austria, o~ or about 5 July 1946, 
with intent to deceive the custodia.R of the Linz USFA Liquor 
Warehouse, Linz, AU5tria, officially state to the said custo
dian that he, Lt. Davis, was authoriud to purchase cognac, 
g:in, and liquor for the Of'fi cers Club of nA• Company,. 63rd 
Signal Operating Battalion, Sa.lzburg, Austria, which state
meat wa.a know. by the said Lt. Davis· to be Ull.true and -t.'1-iat 11.0 

suoh officers club existed and that he, Lt. Davis, did not ia
tend nor have authority to purchase the liquor for suoh u or
glll!.izatio•. 

He had pleaded not guilty to all charges ad speoifications. No evidence of 
any pretious conviction was introduced. Evidence of imposition of punish
ment on two oocasions· UJ1der Article of War 104 was introduced. He was sen
te•ced to be dismissed the service, to forfeit all pay and allowances due or 
to become due, to pay to the United States a fine of $1500.00 and to be con
fined at hard labor at such place as the reviewi~g authority might direct 
for five yea.rs. The revi~ing authority disapproved the findings of guilty 
of ·Specification 7, Charge I, Charge II and ;ts speci{~ga}fg~~~andrSES9l;,, ot 
fioation 1 of the Additional Charge. He approved only so muont1f~pe~1.H~
tion 3 of Charge I a.a :£inds that accused did wrong.fully sell, barter, or trade 
the cognac mentioned in the specification ~o the perso•s named therein for a 
brooch of some value. He approved only so much of the se.ntence as provided 
fol' dismissal from the service and forfeiture of all pa.y and allowuoes due

' . 
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er t• become aue a.DI. tonrardN the reoori. ot trial tor aotiG umer ~iol• · 
ot War 48. 

S. EvUenoe for ti. Proaeoution . ,;;.\ ........ 
. .-"~~-. . \ 

On ZO :loTelllber 1945, lleuquarwn trnitecl Sta.tea Feroea ·~ .Auatri& H- . 

tabliahei a apeoial :uroha.nilae wareb.•ua• a'b Lina, Aultria.. fhi• -.nuue . · 
waa.. a.utboriaei tq sell 11quctr te "mu.ti, olub• or aeoti.u• '1.l)On prNell1;&- , · 
tion ot •a. requisitien plus a. oertifioate aigmd. b;y the Ullit· ooanen•v • · · 
the ett'eot the.t the iteu w be purohuecl are tor the •• ot tile tmit, ·olub 
11r Hotion oonoerne•.• the prioe et oogn.e.o wu lia~d. at teur d.ollU"8 per 
"liter• aooording to the ottioial prioe U.t an4 at 1-o ,d.ollara per "botue• 
aooording to the priee list ot tu liquer wveheaH (R. 121,122-J Pr,!)a. Bz:a.
6, 45!). . · · 

On U Mq 19'8 the Camen4 "DC General, Zom CAJ1Nncl, .Amtri&, iuue., 
a oiroular limiting the cliatribatiou ot Clua VI •uppliea (11q\10r) to eu 
bottle to eaob. ef'ti cer an4. an per aou~ (R. 6, Cir. 2.). 

In 194$ wine an4 beer nre anJ.le.ble w .lmtriaa oinliau en a ratiou 
bub. · Beer wu ratione4. to hotel• a.Di certain rete.ilen. Wine wu nry 
atriotl.7 rationd.. Alooholio benragea atrOAger than Wille were net a'ftilable 
to the oivilian pepulatio.u (R. 169). ' -

In Maroh 1946, the aeoue41 ukecl pend.Hion et lire lll.niJl llooalwllur, ·a 
German oi'Yilian ana manager ot a br•eey, to atore oognao in hi• •torerooa. 
Peru aio~ wu ghen encl the aoouecl brought a truok lo.... (abeut 26 ou••) 
to the atoreNoa. !he aoouaecl wu aooemp&Diecl by' a Corporal Fore1ter. »r. 
Jlooebammer .....,. iutruote• b;y the aoo\1104 to pend.t Cerporal _r.r..ter ;to NUT• . 
oogna.o fr• the •torerooa (L 1~'19). . · ·, . . · 

On ho separate oocuiom beweem ~ aD4 Jul.J, the aoouaecl sold. to Mr. 
Louia Stoolcel, an Austrian oi'Yilian, two or three bo~le• of oogna,o. Mr. 
Stockel p&icl the aoouae4 in .A.ua1;rian aohilllnga. In lfa7 and June tile pri" 
of oogne.o was tluotuating betwem 100 a:u 200 1oh11linga per bottle.· Jtr. 
Stookel d.14 not remember the e:u.ot amount pai• w aeoue( but it wu th• 
prevailing price at the 'time (:a. 26,S0,31,3Z). ··· 

IA June 1946, the aoouaed wu in a shop ownei b;y Jfr. Leuia Stoolcel am. 
Karl Steinhart, both .AD1trian oi'Yi.11~. :he a.oouae4 ubi if' the7 wantri 
to b127 oognao.. Mr. Stoolcel 1hond the aocuaK a ring a.Di ottered to exoh&IJge· 
it tor cognac. Four ouea ot oogn,.o (amowiting to 96 bottles) were •eUnred. 
by Corporal Foreater and a Kr. ~ans )Iatta to a garage looated at Jlo. ,s 
'"Fuerstenallee,• Salzburg, GerBD;r, where it wu received by Mr. Karl Steinhart. 

The deliney wu -.de b;y a 3/4 ton Govermnent truck. , .After the cognao wu, 
clel1Terecl the aocuaed. reoeivecl the ring tr9a Mr. Stockel. ru, ring wu .in
trocluoecl u Preaeoution Exhibit 13. It oonta1ne• SO tia:aon4a &ll!O'IUlti.Dg to 
about l ca;rat and wu worth 650 .lnltrian. echilllnga before the we.r, but a1s~ 
·th• time ot trial ita 'Yalue wu 6500 Awltrian aohillinga (R. 26,28,Z3,3S,aa; 
37,43,66)•. 
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I:a July 1946. the 1.oouaed agreed to trade Mr. Stockel ud Mr. Steinhart 
cog1tao for a diam.0J1.d brooch. Corporal Forester alld Mr. Natta. using a 3/4 
ton GoverJUne1tt truck, delivered pOO bottles of cognao to Mr. Stei.aha.rt at 
No. 46 Fuerste1talle, Salzburg, G•nnallY• Thereafter the accused received the 
diamo1td brooch from Mr. Stockel (R. 28,32,33,35,36,37,40,43). 

· ·.':.In· August 1946. the aoouud agreed to tra.de Mr. Stockel ud Mr. 
Steinhart cog1ta0 tor a bracelet. J. 374 to• Government truok delivered 
about two oases of oog:u.o to Mr. Steinhart at No. 46 Fuerstenalle. ·There
after the aaouaed reoeived the bracelet from Mr. Stockel. The braoelet was 
introduoed :"as Prosecution Exhibit Jio. 14. It wu sho1'll to have a value of 
1000 sphillings before "!;he war and 10,000 aohillbgs at the time of the 
trial' (R. 29,30,34-37,40,43,65)•. 

Private Rol&lld. E. hderson was oalled as a witaess to testify OO1tcer:aiAg 
Speoif'icatio• 6, Charge I.. He 1.11.swered 1O.me prelimi1tary questiou a.nd thea 
refused to testify co:acernil!.g the otteue oh&.rged o.a. the gro\iltd tha.t his 1.1tffl'era 
might i:Jl.ori.mi:aa.te him. The trial, judge t.dvooate then stated that he desired 
to impeaoh the wit•ess (R. 94). The wit•eaa was asked if he had JD&de a writte1t. 
statemeAt OO1tcerlli1tg &JV de1.li1tgs with the aoouaed. The 1rit1tesa admitted mald.1tg 
such a statement, whereupoa Prosecutio• Exhibit 39, identified u the,ata.temeat 
in questioll by the witlless, was a.dmitted ill evide•ce. This stateme:at incrimi.ll.ated 
the aooused. · 01t oross-examinatio.a· by defeue ooUJLSel, accused detailed the cir
oumatuoea surroUJtdi•g his 1naldllg the stateme».t. · Oll redireot examiuatioll the 
trial judge advocate asked the witness, •Prittte Aader•o•, is thi• atatem9.at. 
tke trutht• &Ad the witness replied, "Yes, ,ir." The witaess was excused &ltd 
the court waa ·closed to all persons exoept the prosecution, defense and ao-
cuaed, at which time tie tria.l_judge advocate stated, "I would like the record 
to show that whea the last questioll was asked by the prosecution the trial judge 
a.dvooa.te wa.s holdillg Prosecutio:ra.'s Eichibit· i•· Evidence No. 39." Upon reope:a:iag 
the court the president advised the wi taess a.s· to the pe:n.alty for perjury. ' 
The president then a.sked the witness to explain to the court what busilless 
he had transacted with LieutenaJLt Davis which was 1ot of a purely military 
nature. The witness agaill refused to testify on the grou».d of self-incrimin&
tioA (R. ,91-96). 

Dr. otto Me•zel ·testified oogcerning the offense charged in Specifioatj.oa 
8, Cha.rge I. According to Dr. Menzel he became acquainted with the aocused i.n 
the spri.ag of 1946. Durillg April or 1lay 1946 he sold the accused a milliature 
for 150 schillings. On 29 August 1946 he waa approached by a persOD. (la.ter 
ideatified a.a a CID a.gut) who asked him (Me:azel) for oog».ac~ !hey agreed 
to :11eet on the tollowiag day. OJl 30 .A.ugust 1946 Dr. Meuel asked the a.oouaed 
to let hi11 la.ave aome obgu.o. The acouaed told him to come ba.ok ill the af'ter
.a.oo•. Later u· tb.e day two CID a.gents told Dr. Me:azel to ta.ke them, to the 
place where they oould buy cognao. He took them to the vici•ity of the office 
of the aoouaed but did not go to the office or see the accused. When asked 
to identify CID Agents Arthur V. Miller ud Joh.Jt. E. I.otters the wit:aess sta.ted 
that he knew them but •1 e.m very cautious i• my u..s1fera· bees.use I was sharpl;y 
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attacked b~r these two men.. 11 The trial judge advoo.ate then stated that the 
witr..e:u's· evidence was a surprise a.nd asked permissio• of the court to im
peach the witness. Dr. 1.!enzel was then a.sked to identify statements made 
by him prior to the trial. He admitted maki~g the statements a.nd they were 
admitted as Prosecution Exhibits 35 a.nd 38. These eta.tements were at variance 
with the witness's' testimony and incriminated the a.ccuaed (R. 80-90). 

The cognac referred to in the above testimony was shown to be of Italia.a 
origin, the bottles b~arill.g the label 11Del va cognac." Delva. cog11ac was dis
pensed by the Linz warehouse (R. 31,40;41,71.1G5.194.197; Pros. Exs. 2,6). 

Cu 30 August 1946 the accused, accompanied by 1.fr. Natta and another 
person, went to J.tr. Mooshammer's house and told ¥x. Hooshe.mmer that he was 
going to take the remaiaing cognac from the storeroom. The accused was 
drivitlg a 3/4 to:a GoTerlUllent truck. AT. Moosh&Jlllller accompanied the accused 
to the storeroom where the cognac, amounting to ten or eleven cases, was loaded 
on the truck (R. 44, 74-79). The truck was driven to the 63rd Signal Company 
Area.. It was about 5:30 p.m. a.nd accused instructed Mr. Natta and his com
pa..io~ as followss "Then Lieute~Ult Davis told me that we could go to eat 
and after having ~aten we should come back. 11 Mr. Natta. and his conpanion 
retur•ed to the truck about 6115 p.m. Withi~ ten minutes a mall approached 
a.nd a.sked for Lieutenant Davis and Mr. Natta told him that Ueutenant Davis 
would be there at 6130. Sergeant Hyman ordered the truck driven to the motor 
pool which was about 100 meters from where the truck was parked. At the motor 
pool Natta &lld his companion were arrested (R. 42-44). 

On 3 October 1946 the accused made a volUJttary statement to First Lieu
ten!ll\t Howard Kapls.n. This statement was iaentified and introduced into evi
de~ce as Prosecu+,ioa Exhibit 40 without objectioa by the defense. Ill thia 
statement the accused stated that on 30 August 1946 he withdrew from the 
Stiegel Brewery about 11 cases of liquor (cognac and gin) which he ha.d stored 
there in lurch. He transported it to his company area aJ\d later ordered the 
truck to the motor pool (R. 104, Pros. Ex. 40). 

Two other volUAtary statements made by the accused were identified aad 
introduced iato evidence. In oAe statement dated l September 1946 the accused 
said that on 30 August 1946 he ha.d a 3/4 toR weapo!lS carried dispatched to 
him because there was •o driver present. He took two displaced p,rsou a.Jld. 
drove to Mr. Mooshammer's house and the• to the -"Stiegel Keller" where they 
loaded 11-1/2 oases of cog:aa.c. He then drove the truck to the supply room 
and told Sergeant Hyn2&n to put it in the motor pool (R. 117,135; Pros. Ex. 
43). The other stateme•t was •ot dated. The accused stated thereia that 
the cognac and gin wa.s bought at the Li:a.z Warehouse in. March and wa.s part 
of a larger amount purchased for enlisted men's clubs. officers clubs and 
officers and men. He removed the liquor from the storeroom in order to store 
it in the motor pool, after which he was going to contact the ~lub manager 
u.d find some way to introduce it iato the club (R. 117,135; Pros. Ex. 44). 
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0• 5 July 1946 the aocuaed purchased from the Special Merchandise Ware
house at LillZ the liquors set forth ia Specificatio~ 2 of the Additional 
C.ha.rge. He signed ud presented to the warehouse custodil.l!. a form showi:ag 
that the purchase waa·made fora 

"Off Club A Co, 63rd Sig Op• B• 
Purchased the followi11.g liquors this date for oODSumptio• 
of (Uait) 11 

The warehouse custodian,. First Lieuteu.at James R. Kessler, certified 
that he .ha.d received payment for the merch!llldise 1U2d the accused certified 
that he paid for the merchandise {R. 13,15,118,120,224; Pros. E.xs. 2 and 5). 
There was no officers club, A Compuy, 63rd Signal Operati•g Batt~lion (R. 
97,102,128,129,144). . 

Lieutenant Roy N. Walker, Assistant Chief of Staff, Headquarters Zo•e 
Cou.maJld, testified that he was in charge of the Inspector Ge•eral's SeotiOll 
a.n.d the Special Servioe Sectioll. Both of these sections were required to 
keep records conoerni•g officially approved clubs. All applicatio•s for 
formatio• of clubs were submitted to him and he either approved or disap
proved the applicatiolls. He did not know cf IUI.Y officially approved club 
w,.der the name of Compuy A, 63rd Signal Battalion (R. 140,143,144). 

4. For the Defe.u e 

Teohiical Sergeant Walter C. Jzyma.n, Headquarters Detachme•t 63rd Sigaal 
Operati•g Battalio:n, testified that from May 1945 to September 1946 he wa.s 
storekeeper and driver of the supply sectioK, 132ad Signal Compuy. He made 
trips to Fruoe for supplies which they left behi•d when they moved forward. 
He also made trips to Germa.ity for wu.e 8.Xld to Italy for cog:aao. Oa one trip 
to Italy he brought back 15,000 liters of liquor for the Di;vision. Delva 
ooguo was included i~ the purchases. The liquor was delivered to the Savoy 
Club i• Salzburg a.ad to the 132.nd Signal Company supply room. No authority 
wa.s aeeded to purchase the liquor and he purchased for clubs, organizations 
and individuals. Those orderi•g liquor came to the supply room and picked 
up their order. The accused was not with the compa.ny at the time he made 
these trips (R. 186-195). 

Chief Warrant Officer Phillips. Griffith, 63rd Signal Operating Batta.lie•, 
testified that from May 1945 to April 1946 he was with the 42nd Infantry Divi
sio•. He :ma.de several trips to Italy to secure cognao a.lid liquor for use within 
the division. He received money from va.rious units a.nd he delivered the liquor. 
ordered to the Uldts., Delva oogna.o wa.s purchased by him on these trips (R. 
196-199). 

Captain James H. McGuire, Headquarters Zone Command, Austria, conducted 
an investigatioa of the Linz Liquors Warehouse in October 1946. His investi
gatio~ disclosed that the liquor beloaged to the Delva Distilleries i~ Rome 
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u.d that it w-.s shipped to the vra.rehouse on oonsi,nment for sale to Army 
wa.its. The warehouse made ma:n.y 11off record sales to milita.ry personnel 
in tha.t after purchasing for a unit the person ma.king the purchase would 
also buy additional liquor for himself. Civilian employees of the ware
house stole liquor and sold it 11 0ut the baok door to individuals in the 
street 11 (R. 200-206). -

Wa.rrant Officer Donald P. Wood occupied a-billet 01 Johannstrasse with 
the accused·and. other officers. The billet was a private home am nonnally 
five to seven officers were quartered there at one time. The accused was 
the senior officer in the billet and looked after the quarters. They 
brought liquor to the parlor and mixed drinks from their supply. Their 
liquor wa.s obtained by monthly ration but if they re.n short it w-.s under
ktood -tha.t they could obta.in liquor through Lieutenant Davis (R. 207-210). 

Staff.Sergeant Joe C. Findley and Sergeant Ralph St. John each testi
fied that the accused was their platoon leader from a.bout November 1945 to 
April 1946. They considered the a9cused a good platoon leader. Li~utena~t 
Da.vis took care of his men and if they needed liquor he secured it for them. 
The liquor cost about four dollars a. bottle (R._211,214). 

Mr. Stockel and Mr. Steinhart e~ch testified that when they exchanged 
items of jewelry to the accused for cognac they did not give the accused a 
bill of sale because they considered it a private transaction inasmuch as 
the jewelry was their personal property and the cognac was for their OWll 

personal use (R. 217,218). 

1;r. James O'Ha.ra., formerly a field olerk in Hea.dquarters Comm.and, 42~d 
Infantry Divisio•• testified that between August 1945 and September 1946 
their section obtained liquor from the Linz 'Ka.rehouse. Sergea:m.t Calla.hall 
would call the warehouse and make arrangements for the liquor and a soldier 
would then go to the warehouse and secure the liquor. It was· not necessary 
for a.n officer to go for this liquor. 

The Accused 

The accused was warned of his rights as a witness and elected to testify 
oonoerning Charge II a?l.d Specifications lend 2 of the Additional Charge and 
no others. He stated that his father had been an officer in the regular Army 
and his brothers were in the reserve corps. He was attending the University 
of North Carolina at the time wa.r was declared. Inasmuch as he was ta.king a 
pre-medical oourse he had a deferment from the draft. He enlisted in the 
regular Army a.nd requested the Infantry. Fram training he went to officers 
candidate school at Fort Bennini. Upo• gra<luation he was assigned to the 
42nd Division and served with the division until it wa.s deactivated. 'When 
the Linz warehouse opened he was authorized to draw liquor for his company. 
He became acquainted with the people in charge of the warehouse a.nd from· 
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then on he "procured liquor• tor anybody- am eneybod.;y. • Jdo:aey would be 
brought to hia with a request tor certain_ liquor 'and he would. preoure it. 
Some ti.ma• he we.a uked to get liquor b,y mili tar;r perHnnel who at&ted. •1 
haven't the aeney- now. I will giTe you the money when I get it.• Re Jllllde 
purchuH with hie own mone;r and the persona ordering liquor would be trana
terrecl or redeployed before coming for their liqUlilr and he then had the 
liquor on his hame. Conoerning the aots allegu in Speoitioa.tim 2. 
Additional Charge. he etated that it wu customary- to use a blank reqlliaition 
because it wu impGuible to tell wha.t liquor wu tor iuue. 1'b.e Lins ware
house tilled out the requisition. He tolt the warehouae-.n he wanted liquor 
for some otfioers and he di4 not aee the warehouselllAJ'l write down •otticera 
Club" on the requisition. Re did not mow the requisitiOJ.1. oontaiud the 
words •officers Club" until the •cm• opened hie sate an4 asked about it. 
There wa.a no offi cera o).ub in A Comp8.IJ¥ of the 6:Srd Signal Compury. !he 
otfioera 11v.lng in the billet• oonddered their pe.rler & olub or plaoe where 
they oouli entertain their _friends (R. 222-226). 

5. Speoifioationa 1,2,~,4,6, Charge I. 

The evidence in support ot these speoi.f:1.oations shows t.ha.t the aco1U1ed 
did on or about the dates alleged sell and trade cognac to the peracma :a.uiea 
and for the conaidera.tion alleged. flJB onl;r rmoaining questions tor oonaid•raticm 
are whether or not the cogna.o •o traded waa intende4 tor diatribution te ani 
uae b;r members of the milite.r;r service ot the United States and waetlwr accused'• 
aotions were wrongful and unlawful in violation of .Article~ War 96. 

The evidence dilcloses that tht oogm.c was "DelT& Cognac.•· ilooholio 
liquor, including wine and beer. waa ra.iioned to .Austrian civilian.. Liquor 
we.a alu rationed to military personnel by order ot the COJ!WlancJin& General 
of the Zone Command., Austria.. It wu also showu tha.t the military authorities 
had established & liquor warehouse tor the benefit of milit&ey pe:reonnel an4 
that thia warehouae handled "Delva Cognac." The accused. had a peculiar op
portlmity to acquire large •uppliea of this oognao. It would be high17 ill
probable tor the a.oouaeci to acquire & grea.t amount ot cogna.o trom oi'filian 
sources because ot rationing. 'Om.er such oiroUJ11Stanoea it is a tair aDi 
natural interenoe that the ocgnao tra.decl and aold b;r aocuaeci YU in f'aot 
cognac intended f'or uae b;r the members ~ the militar;r aenioe (Cll 30n4S. · 
ningenamith, l•t IDd•• 60 BR 37SJ CM 319591• Pogue). 

Regulations &Xld direotives issued by- proper authority prohibit milit&r7 
personnel from engaging in buainesa enterpriua tor profit in ecoupied Ul4 
liberated countriea. The oourtwu requeated to a!Jd did take juaioial kn.air• 
ledge of these regulations e.nd direotiTee. B;r letter d.&ted 4 April 1945. the 
ColmIWlding General. European Theater of Operathm. issuei a directive pro
hibiting •Ez:J.ga.ging in Businesa. • the pertinent parts thereof' beillga 

•1. It ia the policy of the Theater C01DN1mi,r that peraonnel 
aubjeo't to lllilitaq law 1n thia thea.ter ah&ll not. ao tar u oa.n be 
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avoided, disturb the eoonOJey' of the ~!berated ooUl'ltriea n•r uae 
their preaenoe here ill order to obtain or to lay- plane to obta1n 
a.ey c03D00roial ad.vantages tor tbeuelvea or tor others. 

•2. Pursuant to thi1 policy, all per11onnel 1ubject 1.• lld.lltU7 
law are prohibited. trom •engaging ill buin.e11' 1n this theater. 

•s. The teni •engaging in buaineais' is detinecl to inoluie1 
· a. B¢ng, aelllng, or dealing in ••• or a:ar k1na ot 

property- 1n this theater tor preaent or tutur• peraoJ:1&1 
profit or inveatment. ••.-

Thi• ilrective wu republiahei ill Circular Iumber 67, Headquariera Unitri. 
Sta.tea Forces, :&lropean Theater, 18 Ma.y 1946, and remained in etteot in 
Al18tr1a until 26 September 1946 (Seetion X. Circular llumber 6, Headquarter•, 
United States Forces in Auatria,. 27 Ja.mary 1947). _Para.graph 2e(2), J.nq 
Regulations 600-10,8 July_ 1944_ {same,.i~ -lat~r·-change~),prohibita peraom · 
subject to military law from engaging in busineu tranaactiona not direot17 
co.nnected 1rith their lllilitU7 dutiea 11h1oh would tenil w interfere or hulper. 
in arv degree the tull and proper diaoh&rge or auola duties or whioh weuld. 
normally- give riee to & reasonable auapicion that auoa participation weuld 
have that eti'eot. 

The aocuaed 1old or traded oogria.o which coat from two to tour d.ollars 
per bottle to .A.uatrian oiT.lliana and received therefor a remuneration amount
ing in aome inatances to u muoh as 160 achillinga per botti.. An Austrian 
schilling ia worth ten (U.S.) cent• (pa.r. 15, w.D. Cir. 64, 5 March 1946). 
Suoh acts are in oontravention of the cited theater directive aDll A.nq regu
latioll:. and constitute, therefore, & Tiolation of Article of War 96 (CK 
293926, liaug, 20 BR (ETO) 329,335). 

Specifications 6 and 8, Charge I. 

In Specification 6 of Charge I it waa alleged that the accused soli oognac 
to PriTate First Claas Roland F. Anderaon•. Private Anderaon refused to testify 
to a:rx:, ma.terla.l facta concerning this charge.. The preaecution then stated 
that it desired to impeach the witneH. For impeaobmepjj purposes the prose
cution offered in evidenoe a former atatement au.e ~fiuimat which atatement 
incriminated the accuaed. 

In Specification 8 of Charge I it wu alleged that accused attempted to 
sell cognac to Otto Me~zel. Otto Menzel teatii'iecl aa a witnesa but hia testi• 
•Oll¥ was insufficient to incriminate the aooused. In order to impeach thia 
witneH tha prosecution at'fered a. prior atatuient mad.e by tho witneH, which 
1tatem.ent incriminated the aocuaecl. · 

. The proaecution ottered. no other teatimaiv in 1upport of theie ap6citica.tiom. 
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Prior statements ma.de out of oo\U°t by a witness ma.y be used to refresh 
the witnus' memory or to impeach him, but it has been generally held that 
such prior statements of a Witness not the accused, when introduced tor 
impeachment purposes, are not to be considered u substantive evidence againai; 
the accused. (CY 297312, Westfield, 18 BR (ETO) 269,281J Ellis v. United 
States, 138 F. (2d) 612,616; see however liigmore on Evidence:-3rd Ed., •• 
1018.) Before a par"t7 may be permitted to impeach his own witness. such 
party or his counsel must ahc,,r that he has been surprised by the testimony 
given by the -.ii. tness on the stand (CM 268070, Smith, 1 BR (ETO) 377,388). 
There must be ·actual, not feigned surprise. The testimony of the Witnesa 
must be material, prejudicial to the ra rty callint; the witness, a.nd in direct 
contradiotion of the witness' prior statements. The witness ~ot be im
peached if' he re.fuses to testify at &11 in the case or ii' his testimoey ia 
not material, is not projudicial, or consists only of a purported failure 
of memory or of a failure to testify to all the party expeo~d or desired 
(74 .ALR 1064; Langan v. PianOYrski, _307 Mass. 149, 29 N.E. (2d) 700,701J 
People v. Creeks, 141 Col. 529, 76 P. lOlJ Peo~le T. Sliacovioh, 193 Col. 
544, 226 P. 611, 615; Bry3 v. State, 90 Tex. r. App., l33,23i S.lr. 83J 
CM 312092, Curey, 61 BR 36 ,377; CM~, Supra, p. 389)•. 

The witness Anderson having refused to testify to any material fact in 
the case, he was therefore not subject to impeachment. The court e,rred in 
permitting the prosecution to 11 impea.oh11 the witness. Under the guise of 
impeachment the prosecution succeeded in placing before the court a state
ment made by the witness prior to trial. This was improper a.nd the statement 
ahould not have been admitted in evidence for·!&, purpose. 

We are not unaware of the ca.sea of Pet!I v. Byrd, 280 litl.oh, 580, 274 N.W. 
335, a.mi Breeden v. Martens, 21 S.D. 357, N.w:-§6°0, which hold that a wit- , 
ness ma.y adopt a. written statement aa his evidenoe. In Perry: v. ~. supra, 
the court stated that where a written statement made by a witness ia intro- · 
duced into evidence for illlpeachment purposes, so much thereof a.a a. 'W'itneaa 
may adopt by admission of the truth thereof beoomes substantive evidenoe. 
In Breeden v. Martens, supra, the faots disclosed that the d.eposi tiona of Mrs. 
Moore and Mrs. Brandt were taken a.t the same time and place. Mrs. Moore tea
tified as to the birth of a zwned person. Mrs. Brandt, when asked the as.me 
question, answered, "So far a.a I remember, just a.a Mrs. Moore aa.id.. 11 The 
plaintiff moved to strike the statement of Mrs. Brandt because it was hearaa.,-. 
Thia motion wu overruled. In sustaining this ruling the court saida 

•it was the as.me aa if, her attention having been oalled to a letter 
or other writing, she hacl said the ata.tement therein wa.a true. 
She waa not testifying as to wha.t Mrs. Moore had told. her, but to 
a. faot within her own knowledge, adopting .Mra. Moore' a language in 
pla.oe ot using her own.• 

With these oaaes on their fa.eta we have no oontroTerey. However, they clo not 
apply to the faot• in thia cue. Here the 1rituu1 Anderson had. teatified. 'that 
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he made a written stateme•t so•cerlling certain business deali•gs had with 
the accused. On cross-examination, he testified as to the ciroum.stanoes 
surrounding the ma.king of the statement. At the conclusioR of the cross
examinatio•, a.n.d upo• redirect examination by the trial judge advocate. he 
was asked, "Is this statement the truth?" This question could as well have 
referred to the last statement made by the witness on cross-examinatioa,co•
cerniag the method by which the written statement was obtained, as to the 
wri ttel1 stateme•t itself; .The trial judge advocate recognized tha.t 'his 
questio• wa.s subject to such interpretation because imr.lediately after the 
witness was excused aid the c~urt closed to all except the prosecution, 
defe11.se and accused he sta.ted~ "I would like the record to show that whe:a 
the last question was asked by the prosecution the trial judge advocate was 
holdi•g Prosecutions Exhibit in evidence No. :39. 11 The court did not rule 
upon. this request. and the record-fails to show that at the time the questioll 
was propoUJtded Prosecutio• Exhibit No. 39 was exhibited to the witness. Under 
such circumstances we are unable to say that the witness adopted his prior 
written statement a.s his test~mony. We are therefore of the opinio• that· 
the writte• s~ateme•t cannot b~_coRsidered as substantive evidence a.gaillSt 
the accused. • 

The competent evidence adduced by the prosecutio~ with respect to Speci
fication 6 of Charge I failed to support the allegations therein. From what 
we have said with respeot to this specifica.tion, it follows that the findings 
of guilty of Specification 8 of Charge I must likewise be set aside. 

Charge III and the specifications thereUl!.der. 

These specifications allege that on certain dates the accused applied 
Government vehicles to his owa use ia violatioa of Article of War 94. 

The evidence establishes that' at the times chart;~:d the aocu,sed used a 
3/4 tom Government vehicle, which had been furnished and intended for mili
tary service, to trusport certain liquor which the, accused was selli1tg ud 
tradin~ for his OWll benefit. The application of Government property to such 
an unauthdri&ed use ha.a consistently been held to be a Tiolatioa of Article 
of ifa.r 94 (CM 242734. Smith, 27 BR 1€5, 183; CM 296630, Siedentop, 58 BR l9l. 
197). -

The prosecutio• offered no evidence as to the 'Vll.lue of the 3/4 toa 
trucks used by the accused. The court found the value of each truck to be 
more than ~50.00. Considering the type and size of the trucks and that they 
were in running order, the evidence is sufficient to ~stablish a value of 
more tha.n ~50.00. (CM 262735, Ke.slow, 41 BR 113,126; CM 317327, Durant). 

Specification 2, Additional Charge. 

The evidence establishes that the accused purchased liquor from the 
United States Forces, Austria We.rehouse, Linz, Austria.. In order to make 
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this purchase .he submitted to a person working in the warehouse a statemeKt, 
on the required requisition fonn, that the purcha.se was made· on beha.lf of 
the offic~rs' club, A Compa.ny, 63rd Signal Operating Battalion. The existing 
regul~tions authorized sales to clubs, units or sections upo:a presentatio• 
of a proper requisition. Applicationl to form clubs were required to be 
submitted through .t-he chief of staff of the command. The regulation author
izin~ sales to clubs would apply only to clubs officially established. The 
accused ha.vine presented a requisition in the na.ir.e of an unauthorized club, 
i.e., a club whicY. did not exist, his requisition was false a.:n.d the state
ments therein were intended to deceive the custodia.:a of the warehouse. The 
accused admits making the purchase but claims that he submitted the signed 
requisition in blank statinb he was purchasinb for officers and that some 
clerk in the warehouse added to the form the words "Off Club, A Co, 63rd SiG• 
Ops. Bn." It is sufficient to s s.y that the court was not bound to believe 
his Stli.tement. 

The requisiticn, beil!g required in order to purcha.se liquor from the wa.re
_hous e. ia an official statement by the accused. It became a part of the official 
file:;s of the warehouse s.nd was a statement to the custodi8.ll thereof even if it 
was presented to a olerk (CM: 270061, Sheridan, 45 BR 190; CM 315736, Risoli). 

6. After the court reached a fi~ding of i;uilty the court was ope~d 
to receive the personal data. concerr.ing the accused as shown on the charge 
sheet and evidence of previous convictions. The trial judge advoca.te then 
r~ad evidence of imposition of punishment on tw9 occasions Ullder Article of 
War ·104. The substantial rights of the accused were not injuriously affected 
by the adrilission of this eviden.ce, for the court had alreA.dy reached a fir..dii;; 
of g;uil ty ai1d th.is evidence could only be considered in fixing the sentence 
(C.:11 Pogue. s.upra). T.!i.e reviewing authority remitted the confi:aeme:11.t and the • 
fine adjudi~d b-J the court. The offenses shown by the record of trial to 
b3 legally established end sufficient to warrant confirmation of the sentence 
a.re a.mply sufficient to warr~nt the sentence approved by the reviewil:.g aut~ority 
(CM 252277, ~ 2 BR (~T-0) 111,116). . 

, 

7. i,e.r D~partnent records show the accused td be 25-9/12 years of age. 
He e;radua.ted from high school and Riverside Hlita.ry Aca.decy.. He atte:nded 
the University of North Carolina for two years but did not graduate. He 
entered the Army on 21 October 1942 as a.u enlisted man and after .completio• 
of Officer Candidate School he was appointed a.nd commissioned a temporary 
second lieutenant, InfSJ1try, oa 7 July 1943. Ou 31 Y.ay 1944 he wa.s promoted 
to first lieutena~t. 011. 29 January 1945 he was awarded the Combat Infantry-
man's Badge. His efficiency reports a.re rated 11:Excelle.11.t. 11 

· • 

8. The defense counsel submitted a letter recommending clemency. There
upo11. three members of the court recomrr.H.ded that accused be permitted to resign, 
four members recor.unended that th~ confineme~t be suspended, one member recom
mended that th~ confinement be reduced to one year whil~ five members .recom
mended that the confinement be reduced to three years. 
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' 

Rear Ad.~1iral J. T. Boone, Brigadier General Alden W. Crawford, Brigadier 
General J. s. Bragdon, 1,ajor General Robert u. Pa.tterson, !Ul.i Lieutena.JAt 
General :a. _A. ffueeler a.11 indicated interest in the ca.se because of their 
friends hip with the father of the accused. 

::rs. ;,iilliam Thornwall Davis, mother of accused, personally requested 
clemency for her soa. 

9. The court wa.s le3ally constituted and had jurisdictio• over the ac
cused and the offenses. i:,:xcept as noted herein no errors injuriously affect
ing the substantial riGhts of the accused were committed during the tri&l. 
The Board of Review is of the opinion tha.t the record of trial is legally 
insufficient to support.the findings of guilty of Specifications 6 a:ad 8 of 
Charge I, but lei;a.lly sufficient to support Specifications 1,2,3,4,5 of Ch&rge 
I and Cha.rge I, Specifications 1,2,3 of Charge III and Chiu-ge III and Speci
fication 2 of the Addition&l Charge and the Additional Charge a.nd legally 
sufficient to support the sente~ce and to warra~t confirmation of the sen
tence. Diswissal is authorized upon conviction of a violation of Articles 
of War 94 a.nd 96. 

____(.OR__Le_a_v_e ) ________, Judge Advocate 
4 

• 
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JAGX - CM: 323083 1st b.d 

JAGO, Depil ot the U'.l!lY'• Washington 25, D.C. 1(': , ..OCT 1 _: ,i 

TOa Th• Secretary ot the Jra:r 

1. PursUAJtt; to ~eoutiTe Oraer No. 9556, dated May 26, 1945, there 
are tra.&Smitted hernith for your action the record ot trial a.lid the 
opinion of the Boari ot Renn- in the cue of First Lieutella.Jlt Rene s. 
Davis (0-1521919), Inf'airtry. 

2. Upon trial b;y geural oourt-ll&rtial this ottioer wu town guilty' 
of wrongfully selling, trading, or attempting to sell oognu, intend•• tor 
distribution to and. use b;y llilituy personnel as .f'ollowa a 

~ Da.t• 
No. ot 
bottlH Puroha.aer 

Sa.le Price 
;eer bottle 

l May- 1946 3 Louis Stookel, 
Aua triu oiTi.liu 

450 A.uatriu. 
achilli:aga 

2 Ju» 1946 96 Loui a Stockel. uA 
Karl Steinhart 

550 A.uatriu ! 

aohilling1 

3 Jul.7 1946 :soo Same a.a abon Some Talm 

4: July 1946 2 Louie Stoobl 300 Au.atria.a 
aohilli:a.ga 

5 August 1946 72 Louis Stockel and 2000 .A.U8trian 
Karl Steinhart aehillinP,11 

6 Ootober 1946 6 Pfo Rola.Dd F. 20 .A.uatriu 
.A.nderaon 1ohillilag1 

8 August l 946 288 Otto lCen.ul, 
{atte.mpt to sell) Auatria.n oiTiliaa 

all ill Ti.ola.tion ot Article o.f' War 96 J ot three specifications of lcnowingl.7 
and wrong.tw.17 applying to his Olrll UH a 3/4 ton Gonrmnem; truck i:n Tiola
tion o.f' Artiele of War 9' (Specs. 1,2,S, Charge III) and of mald.ng a fal•• 
official atatement,with in.tent to deceiw, to the ette ot that he waa author
iZN to purohu• liqllor tor an officers' club, when in faot ~ auoh olub 
existed, in Ti.ola.ticn ot Article ot War 96 (Spec. 2, .Add'l Chg.). {Speoiti
oation 7, Charge I, Charge II and. its apeoifioation and Specitioa.tion 1 ot , 
tllll Additional Cha.rge were all diaa.pproved by the r•Ti.enng authority.) :lo 
ertdenoe ot previous oon.Ti.otiom was introduoed. He waa aente:aoed to be dis
missed the service, to forfeit all pay and a.Howe.noes due or to becoJne due, 
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t0 ~ay to the United States a fine of $1500.00 and to bt> confined at hard 
lE,0,'r l:l.t suoh. place as the reviewing e.uthori ty might direct for five yee.rs • 
'I'he reviewing authority approved findings of guilty of the specificatioDB 
a.n.d. oharges u set forth above. He approved only so muoh of the sentenc• 
a.a nrovided for dismissal from the service and forfeiture of all pay and 
all~e.nces due or to become due and forwarded the record of trial tor ac
tion Ullder Artiole of War 46. 

3. A sumxr ~ry of the evidence rray be found in the a.coompe.ey1.ng opinion 
of the Boa.rd of Reviel'f'. I concur in the opinion of the Board of Review that 
the noord of trial is not legally sufficient to support the findings of 
guilty of Specifications 6 and 8 of Charge I alleging the sale of five bottles 
of oognao to Private First Class Anderson and attempting to sell 288 bottles 
of cognac to otto Meru;el, respectively, but legally sufficient to support all 
other iindings of guilty as approved a.nd the &entenoe as approved e.nd to 
warrant oonfirn.ation of the sentenoe. 

The record shows that from May to Ootober 1946 the accused either sold 
for Auatrian schillings or tr!l.ded for jewelry cogn.ao which was intended for 
distribution to and use by military personnel to Austrian ciTilie.JUI. The 
oogcac cost between two and four dollars per bottle and the aale price 
varied to as much as 150 achillini;a per bottle. On three occasions the 
accused used & 3/4 ton GoTerillllent truck to transport the cognac. In July 
1946 the accuaed presented to a Government liquor warehouse a. requisition 
for oert&.in liquors. This requisition stated that the purchase we.a for the 
Officers Club, A Compe.D.y, 63d Signal Operating Battalion. The evidence dia
closed that there was no such. officers olu ~ in existence. The statement waa 
false a.nd by means of this statement the accUJ1ed a.oquired & larg• amount of 
liquor. · 

The evidence adduced by the prosecution in support of Specifioatioxw 
6 and 8 of Charge I was insufficient to establish the offenaes charged 
therein. 

4. War Department records show the accused to be 25-9/12 yea.rs of 
age. He graduated from high school and RiTerside Military Academy. He 
attended the Uni.Tersity of North Carolina for two yeara but did not gr~ua.te. 
Re entered the Ar-cry on 21 October 1942 as a.n enlisted man and after oomple
tio~ of Officer Candidate School he was appointed and commissioned a. tem
porary second lieutena.nt, Infantry, on 7 Jul;r 1943. On Sl May 1944 he was 
proruoted to first lieutenant. On 29 January 1945 he wa.s awarded the Combe.t 
Infantryman's Badge. His efficiency reports are rated "Excellent.• 

5. Due consideration ha.s been given to the recommendations for clemency 
by defense counsel and members of the court attached to the record of trial, 
and to letter& from Mrs. William ThorIIWall Davis, mother of accused; Rear 
Admiral J. T. Boone, USN; Major General Robert V. Patterson, USA, aild 
Brigadier General J. s. Bragdon, USA, written on behalf of accused. Mrs. 
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(J?) 

Da.Tia persona.117 requested ole:menoy tor her ao11.. 

6. I recommend. tha.t the finding of guilty of Speoitioa.tio:as 6 and. 
8 ot Charge I be dieapproTed. that the sentence as apprond by the rerlff• 
ing authority be confirmed but commuted to a reprimaJld and forfeiture ot 
$100 pa.y per month for four months, and that the untence u thus modified 
be ea.rried into e.xecutioa. 

7. Inclosed ia a. form ot a.otion_j.eaigned to oa.rr;r into effect the 
foregoillg recommendation, should 1;, :meet 1th ;rour appron.l.. 

6 Inola TBOMAS H. GREEI 
1. Record of trial Major General 
2 • Form. of actiou ·· The Judge JA.Tocate General 
3. Ltrs tr Mr•. Thormra.11 

Davia~ 10 June 47 a:n.d 
6 Jul;r 4:7 ~ 

4. Ltr tr Rear .Adm Jf Boone, 
6 May 4:7 

5. Ltr tr Br Gen JS Bragd.o:n. 
6. Ltr tr Maj Gen Robt V 

Patterson, 15 llay 41 
------------------------- ~-----'1 .. ----

--·. _,,. __ ,.__ "le--\ ~"'~i. 

( Dept Army, GC1.:o 8' Oct 13' l 9h7) • -~ 
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WAR IEPART:r.EN! 

In the _Of.tice ot The Judge Advocate Gerieral 
Washington, D. C. 

JAGH - CJl 323089 

UNITED STA.TES 

v. 

IJ.eutenant Colonel-MYRON GAIE 
(Q-561064), Air Corps 

SEP 12 1947 

TACTICAL Am COW/AND 

Trial b1 G.C.Y., conTened at 
Langley Field, Virginia, 18-
21 March 1947. Dismissal, 
total forfeitures, and con
finement tor two and one-ball 
(2½) years 

-------·--·--
OPINION o! the BWID OF REVIEW 

HOl'TERSTEIN, GRAY, and SOLF, Judge l.dvocates 

---------·-----
1.. The Board ot Review has examined the record ot trial· in the 

case ct the ot.t'icer named above and submits this, its opiniai, to Tm 
Judge J.dyocate General. 

2. J.ccused was tried upon the following Charges and Specifi
cations a 

CHARGE Ia Violation o! the 95th Article o! War. 

Specification la In that Lieutenant Colonel J.f.yron Gale, 
304th »:my Air Forces Base thit, did, at Langley- Field., 
Virginia, on or about 28 Sept8lllber 1946, wrongfully 

.solicit Miss Ollie Mae Fagan to commit acts of prosti
tution fer hire or reward with an unnaD3d person to be 
directed to her by- the said Lieutenant Colon11l Gale. 

Specification 21 {Finding of not guilt;r). 

Specif:Lcaticn 31 (Finding of not guilt;r). 

Specification 41 {Finding ct not guilty-}. 
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t 
Specification 5: In that Lieutenant Colonel Myron Gale, 

304th Armg Air Forces Base Unit, did, at Langley 
.Field, Virginia, on or about 8 October 1946, 'WI'Ong
.!ully solicit }Jrs. Beryl M. Crowell to commit acts 
of prostitution for hire or reward with an unnamed 
person to be directed to :b3r by the said Lieutenant 
Colonel Vyron Gale. 

Specification 61 In that Lieutenant Colonel :Myron Gale, 
304th Anny Air Forces Base Unit, did, at lengle7 
Field, Virginia, on or about l8 qctober 1946, llI'ong
fully- solicit llrs. Lola Ie.ssiter to commit acts of 
prostitutim for hire or reward with mmamed persons 
to be directed to her by the said Lieutenant Colonel 
Jeyron Gale • 

.ADDITIOUAL CHARGE Ia Violation of the 95th Article ot lfar. 

Specification la In that ~utenant Colonel Myron Galet 
AC, 304th Army A.ir Farces Base Unit (Base Services J, 
alias Myron Goldberg, did, at Dover, Delaware, on or 
about 2l Jaiuary- 1946, with intent to deceiw the War 
Departmmt, ofticiall7 state <l1 WD J.GO Form Number 62, 
Application far Commission in the Regular J.rrq, that 
be bad attended Brown Uni"f8rsit7 for !our years, and. 
that he graduated therefrom. in 1935 with the degree 
of Bachelor of Arts in Economics, which statement was 
knoim by- the said Lieutenant Colonel Myr<l'.1 Gala, alias 

. li,yron Goldberg, to be untrue in that be bad never been 
a student at Brom th1varsity. 

SpecUicati<l'.1 2a In that Lieutenant Colonel Jlyrcn Gale 
.A.C, 304th Anr:f llr Farces Base Unit (Base Servicest 
alias llyron Goldberg, did, at Dover, Dela.ware, on .or 
about 21 January 1946, with intent to deceive the War 
Departnent, officially state on 'WD AGO Form Nuni,er 62, 
Application for Commission in the Regular J.nr:i, that 
be had attended the University- of !fichigan tar one 
year, 1936, with Merchandising as his major subject, 
which statenent was known by the said Lieutenant 
Colonel Vyr011 Gale, al1aa ~on Goldberg, to be un
true 1n that bl9 had nner been a stment at the 
UniTersit7 of Jliehigan. 

SpeeUica.tica ,3a In that Lieutenant Colonel Myron Gale,
1c, 304th J;nq Air Farces Base Unit (Base Services), 
alias :M;yron Goldberg, did, at Dover, Delaware, on or 
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about 21 January 1946, with intent to deceive the War 
Departnent, officially state on WD AGO Form Number 62, 
Application for Commission in the Regular Arrrr;/, in 
answer to question 20 on said WD AGO Form Number 62., 
relating to civilian employmmt, that he had been 
employed aa Merchandise and Sales Manager for Hart., 
Schaffner and Marx, Chicago, Illinois, during the 
period 1935-1942, which statemnt was untrue and 
kn.011Il by tle said Lieutenant Colonel Myron Gale., 
alias Myron. Goldberg, to be untrue., in that b3 had 
not been employed by the said Hart., Schaffner and 
Marx.,. Chicago., Illinois, during tb3 period indicated. 

SpecificatiC!ll 4a In that Lieutenant Colonel Myron Galef 
A.C, 304th ArJ'Ir;f Air Forces Base Unit (Base Services), 
alias Myron Gold.berg., did, at Langley Field, Virginia, 
on ar about JO September 1946., with intent to deceive 
the War Departnent., officially state on his Supplemental 
In.tormation for a Commission in the Regular Arm:,, WD AGO 
Ferm Number 62, dated 1 Septeni>er 1946, in answer to 
question 19 on said form relating to civilian employment, 
that he bad been employed by the Atlanta Hub Company., 
Ineat"parated, 242 Fourth Avenue, New York City., during 
the period 1936 to 1942., as road Merchandise· and Sales 
Manager .tor 32 retail men's stores., dm-ing which time 
ha supernsed the work of 500 employees., which state
ment was untrue and known by the said Lieutenant Colonel 
Myron Gals, alias Myron Goldberg., to be untrue in that 
he was not employed by- the said Atlanta. Hub Company, 
Incorporated., during the whole period 1936 to 1942 as 
road Marchandise and Sales Manager far J2 retail ml!n I s 
stares, during which time he supernsed the work o.t 
500 employees, but was employed by tb3 said Atlanta 
Hub Company., Incorporated, only- during the period 
Januar7 1941 to January 1942, in the position o.t Credit 
Manager at cne stcre. 

Specification 5& In that Lieutenant CoJ,00el Myron Galet 
AC, 304th J.r:my Air Forces B.lSe Unit (Base Services), 
alias Myron Goldberg, did, at le.ngle7 Field, Virginia, 
en or abou:t 30 September 1946, with intent to deceiYe 
the War Departmnt, of.ticially state on his Supplemental 
In.tormation .tor a Commission in the Regular A.r'm:f, ?lD AGO 
Form N1Jllll:?er 62., dated l September 1946, in answer to 
question l8 on said farm, that he had never been arrested., 
indicted., or convicted of any civil offense other than 
minor traffic violations., which statement was untrue and 
lmown by the said Lieutenant Colonel Myron Gale, alias 
lfyra:i Goldberg, to be untrue in that on 15 September 1938• 
be was convicted o.t petit larceny in the Court. o.t Special 
Sessions, of the city- of New York., County of Kings. 
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Specification 61 (Finding of not guilty). 

Specification ?: In that Lieutenant Colonel Myron Ga.let 
A.C, 304th Army Air Forces Base Unit (Base Services J, 
alias Myron Goldberg, did, at U.FRS No. 5, Greensboro, 
North Carolina, on or about 15 Nove:aber 1945, in giving 
~ta far a new WD AGO Form NUJJi>er 66-2 to replace a lost 
WD I.GO Form 66-2, 'WillfulJ.¥, wrongtu117, and traudulently. 
officially- state, for the purpose of recording mi said 
WD .lGO Form Nunber 66-2, in answer to question 17, ' 
Education, that he baa attended Brown Univenitr, Providence, 
Rhode Island, for four years, graduating tbere!':rom in 1935 
'Iii.th a degree of Bachelor of Arte in Accounting, and the 
University of l!ichigan for one year, 1936, with Merchandizing 
as his major subject, which staterrent was untrue, and Imown 
by- the aaid _Lieutenarrt Colonel Myron Gale, Alias )eyron Gold.
berg, to be untrue in that be bad never attended either one 
of the Universities mentioned. 

Specification 81 (Finding of not guilty on motion by the defense). 

Specification 91 (Finding of. not guilty). 

Specificatico 10, (Finding of ~ot:, guilty). 

Specilication lll (Finding of not guilty). 

ADDITIONAL CHA!'.GE Ila Violation of the 93rd Article of War. 

S~cificati~-· ls In.t~t Lieutenant Colonel )lzyron Gale 
AC, 304th Arm:, Air Forces Base Unit (Base Services), 
alias Myron Goldberg, then being the Officer in charge 
of the Officers' l!ess, Langley Field, Virginia, did, 
at Langley Fielc., Virginia, on <r about 15 September 
1946, feloniously embezzle by .fraudulently converting 
to his own· use ~200.00, proceeds from the sale of six 
slot machines, property of the Officers' Jless, Langley 
Field, Virginia, entrusted to him by the eaid Officers' 
Mess. 

Specification 21 (Stricken on motion of the defense) •... 
Specification 31 In that Lieutenant Colonel ·Myron Galet · 

AC, 304th Army- Air Forces Base Unit (Base Services), · 
alias l!yron Goldberg, then being O:tticer in charge 
of the Officers' Mess, lellgle;y Field, Virginia, did, 
at angley Field, Virginia, on or about 15 1ugust 
1946, feloniously' enbezzle by fraudulently' convertiilg 
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to hi.lJ own use, $100.00 .from the Petty Cash Fund ot 
thB Langley Field Officers' 1less, entrusted to him 
by the said Langley Field Officers' Mess. 

Sp,ci!ication 4: (Finding of not guilty). 

SJ'.8ci!ication 5a (Finding o:t not guilty). 

ADDITION.A.I, CHARGE IIIa Violation o.f' tl:e 96th Article o.f' War. 

Specification la (Finding ot not guilty). 

Speci.f'ication 2 a (Stricken on notion of the defense). 

Specification .3:. (Stricken cm motion of the defense). 

en motion by the defense Specification 2, Additional Charge II, and Speci
fications 2 and .3., Additional Charge III were stricken by the law member 
(R 25., 26). The accused then pleaded not guilty to all Charges and Speci
.f'ieations (R 26). At the close of tl:e pc-osecution's case a motion for a 
tindillg of not guilty of Specification 8, Additional Charge Ins sustained 
(R 145). The accused was found guilty of Charge I and Speci!ications ·l, 5, 
and 6 thereunder; guilty o.f' Additional Charge I and Specifications 1, 2, .3, 
4, 5, and 7 thereunder,; guilty o.f' Additional Charge II and Specii'ications 
1 and .3 thereunder; not guilty of Spec1ficatioll8 2, .3, and 4 of Charge I, 
Specii'ications 6, 9, 10, and 11 of Additional Charge I1 Specifications 4 
and 5 ot Additional Charge II, and SJ'.8cii'1cation l o.f' Additional Charge m 
and Additional Charge III. No evidence o.f' any pc-evious convictions was 
introduced. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due ar to becOllll!I due and.. to be confined at bard labor 
fer two and· one-half years. The reviewing authtrity appc-oved the sentence 
and .f'crwarded the record of' trial for actien under Article ot War 48. 

3. Tba evidence !or the p:-osecution pertinent to the findings of 
guilt7 is summarised as follon a -

The accused was detailed as o.f'.f'icer in charge o! the Officers I Mess 
at Langley Field, Virginia, on 15 Jul.y- 1946 CR ll3-ll4; Pros Ex .36), and 
was relieved o.f' thia ass~nt ai l4 Novellber 1946 ~ ll4; Proe Ex' .37). 

4s to Specitication 1, Charge Ia 

Miss Ollie l!a.e Fagan testified that ai:2a Niay 1946., she was interviewed 
by- the accused in his ot.f'ice in connectiai 111th her applicatioo :tnr employ
ment as a cashier in the o.f'.ticers' meas (R 48). At that tili:e the _accused 
asked her i.f' she was married, whether she had been married, whether she was 
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ttgoing at•ady with some man.a aad 'llhere she lived. She .further testified• 

"Arter that. he said that the job he had for me wasn't a 
large paying job. b':l.t there was the posaibility and chance 
of me making money on the side. I said for instance. and 
he said there were several officers who came in several 
times during the week e.nd they had roans upstairs and 
would like girls to atey with them. He said I could make 
$50 a week. I told him I wasn't interested.• 

The accused then mentioned a Colonel• whose name he did not disclose. who 
came to the mess necy week. and for 'Wh011. the accused procured girl1. lliH 
Fagan oontinueda · 

11Then he said a.f'ter a. seeond thought tha.t I wu too nice a 
girl tor 1anecne else. and he would like to have me tor 
hi:m.selt ••*•_He then asked me it I used a diaphragm. 
and I told him I had no need for one. Then he gave me my-
money and I 1Vent to work" (R 49). 

She sta.ted that she took the job a.t the club •to get aan.e money to _go 
baolc to Richmond onn. She continued to irr>rk at the club as a cashier at 
the ra.te of $20 per week until 7 October 1946 when she •s discharged by' 
the accused who told her that he had to cut down expenses at the club 
and that he had no further need tor her. although the aocuaed had appeared 
to be pleased with her work (R 60). _ 

On cross-examination she testified that she had aever aeen the 
accused before the i'irat interview (R 62). Although his remarks were 
nry obnoxious to her (R 63) she continued to work at the club to earn. 
enough money to get b&ck to Richmond. Her m.oth&r lived at Newport News 
at th&t time. The bus fare to Newport llews tr011. Langley Field was ten 
or tii'teen·eents (R 64). She 118.a asked ii' she had reme.rked that ah• was 
going •to get" the accused at the time, she wa1 discharged, to which 1he 
replied •r might have said it, but I don't reoa.ll it• CR 53) and 1he 
further testified that she would not caey having ma.de IUOh a remark. She 
denied. however. that she had used a vile epithet in oonneotion with that 
reu.rk (R 54). Atter being discharged. she wrote a letter to the War 
Department canplaining ot acouaed'1 aot1 (R 65) • 

• 
As to Specification 5, Charge I. 

lira. Dora. Madeline Crnell testified that ahe wa1 •ployed. u a cashier. 
at the O£i'ioer1 Club from 7 October 1946 until about Chri1tma1 1946. On 
8 October the accused called her into his Dffice and told her that there 
was a lieutenant colonel 11ho did not get along 'With lu.1 w1£e and _;J:i.e d.e,ire4 
a bedmate. He atated that thia officer was intere,ted in aeetug llr•• 
Cro.-ell. She answered that lhe wa.a not intere,ted in his otfer and waa 
not there tor tha.t purpose. .A.oouaed th.ea 1uggested that it aight be better 
tor her to work in the dining roCllll ainoe lhe was an older lady' and the 
yomiger girls 'ftre gettil:l,g familiar 'With the of'fioera. He further atatecl 
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that he rea.lized th.at she was working for a mere pittance and that he 
would try to ra.ise her salary. He also stated that a.lthough she would 
probably be approached by officers, he felt that she would knOW' how to 
conduct herself'. Shortly before Chris"bDAs she resigned her job and 

·left-as aoon aa a replacement was fotmd (R 67, 68). Her salary was 
·increased f'ran $80 per month to t100 per lllOnth while she waa employed 
at the club (R 69). . · 

On cross-examination the witness stated that cm.'29 October she was 
interrogated by Lieutenant Colonel Orr at the Chapel relative to the 
incident to which she had testified. She admitted that at that time 1he 
had testified as follows (R 69, 70). 

••••Question, 'Mrs. Crowell, how Jll.8J:l1' conversations he.Te 
you had privately with Colonel Gale?' Annera 1Juat the one--
the day that he asked me to go into the dining rooa. • Queatio:n1 
1Will you think: closely to nery part of' that conversation and 

· tell me exactly in your own words, from the time you entered his 
of'f'ice until you left hia office -.hat happened?' Annera 'ifell, 
it was just aa I told you, he as.id they were not havi:ng a:ey cashier in 
the back, .rould I go in th• dining .room as hoatesa and cashier. 
He asked me did I thiJllc I could handle it all right and I told him. 
I would do it to bhe beat of' WI¥ ability. Oh, yea, he did say 
about the y-ounger girla--he wanted an older peraon ia there.• 
Queationt 'In this intern..,, Mrs. Crcnrell, did Colonel Gale 
ask you u,y embarrassing questionaf' Annera 1 :Uo, he asked rq 
age. 1 Questions 'Did he ask you if'- you were marrbd'l' Answers 
'Yea.' Question& 'Did he ask you it you had ever been diTorcedf' 
J.nnera 'Nci, I told him I had a 1011 her• at the tield • • • 'll:y , 
husband ia dead•• (R 69-70) . 
•, • • • Yea, he asked_,. age ad I annered 41. That'• when he 
proceeded to say he wanted an older woman because he thought they 
would be more serious about their job, position, or llb.atever you 
call it. That' a really- about all he said exoept the ymmger ones 
were :more interested in the otf'ioera than in the work.'••• 

•• • • 'llrs. Crowell, did Colonel Gale enr approach you with 
~ kind ot an offer inTOlving J110re money if' you would sleep 
with him or uq other ottioerf' 'No'. •Are you certab. o£ this, 
llra. Crowellf' 1Wait a minute -:but now that you mention it he 
said aanething about • cae Colonel, an older Colonel, that wanted 
an introduction,. nothing ft.II said about pay, I juat a aid I wasn't 
interested.••*'* Questions •Mrs. Crowell, please take a little 
time and thilllc closely concerning that coiiveraation and tell me 
it there is~ that you lett outf' I don't thiJ:llc there is 
Colonel, beca\18e I didn't really- like it too ,rell and I just let 
him. understand 10 and that's all theN was to it and he knew it. 
I haven I t said muoh to him since. '" (R 70) · 
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" * • • 'I remember he sa.id I might be approached by 
some ot the officers and to the effect that I would 
know how to take care of_ :m;yself', more or less, but 
fff1' answer to hi.a was · that I believed that I could take 
oe.re of D!fHlt and would be diplomatic in a.n anmr. ,• 
(R 71) 

As to Specification 6, Charge I. 

llrs. Lola Lassiter testified that on 18 October 1946, 1he WII.B 

employed by the accwied to work at the information desk at the Of'ficer1 
Club (R 77). On 19 October 1946 the accused spoke to the witneu in 
hil of'fioe and a.sked her why- she was working. She replied that she 
needed the money. The accused then. asked her if she would like to 
make $16.00 a 11'9ek extra. She annered that she would,. whereupon. the 
accused said something about some room.1 upstairs and that some otf'icera 
had asked about her alree.~: The witness •dida't know exactly- what he 
meant at the time, but••• figured. it wasn't anything good". She 
then. told the accused that she "didn't need :mone)" that bad•. The e.ocuaed 
told her to keep hil conversation contidelltial aad that she should not 
tell her huabnad, -.hereupon she replied that she did not keep aeoret1 f'rOJII. 
her hU1band (R 78). She left the club on. 20 October becauae of' the 
oonve~ation 'With the accused (R 79). 

On cro11-examina.tioa the witness admitted ma.Jdng a pre-trial state
ment wherein she had stated her reasona tor leaving. the olub as follona 
•an.e of' the reaaona • • • was that -,q husband wanted me to stay home w1th 
·the baby. I had a colored girl staying with the children.~ but he thought 
I. should stay at hoae. • She atated, however, that the real reason. she 
left was the converse.tion 'With the accused. In answer to a question. aa 
to why- she did not leave 1:lllmedia.tel7 after that conversation, ahe replied 
•1 just - - I don't know, s1r• (R 79)• 

.la to Speoi£i~~n1 1, 2 and S,_Adt!!,tional ~rge I. 

It was atipulated that on 21 January- 1946, the a.couaed exeouted an 
Application. f'or Com.inion in the Regular Arrq. WD AGO Fora 62, at Dover 

, Field, Dover (R 111, Pros Ex 26) wherein he atate'd among other things, 
· that he ·attended B:f:awn. University for tour yea.rs and that he ,ra.a graduated 

theref'ram with an AB degree in Economioa in l935J that he attended the 
University ot Michigan for one year post-gndtate stu~ in 1936 majoring in 
MerohandisillgJ and that hia oirllian experience included employment as 
"Yerchandiae.and Sa.lea llanager f'or national cha.in of' men'• wear stores. 
Started in. merohandiaing capaci t;y - later transferred to sales llhioh included 
hiring and firing of· personnel and placing people in poaitions for which 
they were best fitted 1935-1942•.Hart Shatn.er & Ma.rx, Chicago.• 

I 

. It was 1tipul11.ted that the aoouaed :never attended Brown University, 
that he never received a degree ot ~ kind from aaid University: and 
that he never attended the University' ot Michigan or studied Businesa 
Administration or ~rchandising at that University (R 111. Pros Ex 29). 
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It was further stipulated that the accused 1'8.8 not em.ployed by Hart, Shat'Aer 
and lla.rx, Chicago, Illinois during the period 1935 to 1942 (R 128) • 

.b to Specifications 4 and 5, Additional Charge I. 

-
It wa1 atipulated that the aoou.sed executed a Supplemn.tal Inf'ormatiou 

tor Comaiuion in the Regular A.riq, YID AGO Form 62, at Langley- Field, 
Virginia, on 30 September 1946 (R lllJ Pros Ex 26), 'Wherein he stated, 
among other things, that he had been employed: by the Atlanta Hub Company-, 
242 4th Avenue, New York City from. 1936 until 1942 aa "Road Merchandise ud 
Sales Jlana.ger tor 32 Retail Men's Stores" and that he supervised the work 
of' 500 employees. In this form the a.coused entered a negative answer to 
question number 18 which ask• "Have you ever been arrested, indicted, or 
-convicted of'~ civil offense other than a :minor traffic violation?" 
(Pros Ex 26). . . 

Mr. Lucien Brownatone, the President ot the Atlanta Hub Ca:npaey-, Inc., 
liew York, ?l. Y.,teatitied by deposition that the records d that com.pa.ny-
1h0'W' that accused was emp\oyed by that oan.p&JlY' from 20 January 1941 until 
3 Ja.nuary- 1942 as credit manager supervising the work ot 5 or 6 flll.ployees. 
Re was never employed by that comp&Diy' as Merchandise and Salea Manager, and 
never auperrlaed the work of five hundred employees (R 116-1181 Proa Ex 40). 

A certif'ica.te and record ot birth showing that the accused wa.1 born on. 
28 J.uguat 1914, in Brooklyn, New York, the son ot Jacob and Anna Goldberg 
waa received in evidence by stipulation as Prosecution's Exhibit ?lo. 30 
(R 112). Documentary evidence introduced by stipulation shOWB that on 8 
September 1938, the accused, a.a Myron Goldberg, was arraigned before the 
Court of Special Sessions of' the City ot New York, County of Kings, on a 
charge of petit larce:tiy' ot a Hoover Vacuum cleaner of' a value ot $96.00, 
property ot the Hoover COllllp&.ey'e He pleaded guilty 'c> the charge and on 15 
Septeaber 1938 he was sentenced to the workhouse for two months (R 110-114. 
Pros Ex 23, 24, 31. 32, 33, 34, 35). Acoording·to the complaint which, 
was objected to on the ground.a of' :materiality- and relevancy (R 112) accu.aed 
had been emplo;yed a1 a n.ouum cleaner salesman and wa.1 entruated on 6 llay-
1937 with a vaouum cleaner llhich he. sold. Thereafter he appropriated the 
aoney he received in payment tor the said cleaner to hia own use and benefit 
(R 112, Proa Ex 31. 32). 

As to Specification 7, AdditiODAl Charge I • 

.An ilF Officer•' Qualification Record, 11D, A.GO Form lfumber 66-2 
pertaining to the a.oouaed was prepared at ilFRS #5, Greensboro, North 
Carolina., on 15 'November 1945. Entrie1 on this fora show that the accused 
attended Brown UniTeraity- tor four y-eara, graduating in 1935 with a B.l 
degree and with accounting as a ma.jor subject, and that he-attended the 
Univerli't7 or llichigan tor one year in 1936, :aajoring in aerchandiling. 
The completed form. also Bhan that no 66•1 or 66-2 was available at 
Greensboro at the time the tom wu ocn.pleted (R 111, Proa Ex 28). 

Aa indicated above, the tallity or the pertinent entries wa.a ••tabliahecl 
by- atipulation (R 111, Proa Ex 29). 
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As to Specification 1, Additional Charge II. 

At a special meeting or the Langley Field O.fi'_ioer1' Meu Board ot 
Governors held on 16 August 1946., a resolution wa.a passed directing that 
eight slot machines be 1old to a dealer tor a SUlll of not less than t200 
(R 115., Pros Ex $9). Pursuant to this resolution the accused sold six 
slot maohinea owned by the club to Harry P. Fisher on or about 16 September 
1946 and received $200 in cash (R 129). Mr. Fisher did not obtain a 
receipt and testified that the slot ma.chines were sufficient receipt for 
him (R 130). 

Colonel Edward w. Gwynn., a senior accountant., who wa.s Chief' of the 
Budget and Fiscal Section or the Tactical Air Canmand testified that · 
between 25 November 1946 and 1ometime in January 1947 he conducted an 
audit of books of the t.ngle;y Field Officers Mess covering the period 
trom. 31 July 1946 to 4 November 1946. He testified that booka and _records 
of' the club were Toluminoua (R 133). 

In part he ·further te1t1f'ied1 

"In the process of the audit., or I should say., in the 
examining of the Minutes of the Officers' Club on the 15th. 
of' August., it n.1 .found that authority wa.s given them by the 
Board of Governors to 1ell eight slot u.chinea. • • • We 
found that six alot m.aohinea had been sold., but I could tind 
no pla.ee where the money had been turned in for the sale of 
these slot mac:bines. I examined everything that could be 
found in the books thoroughly myaelt - - and could find no 
record of it -- in the officers club -- of the receipt of the 
:m.oney trom. the sale of the 1ix slot machinea.• (R 133) 

On crosa-eumination t2le witness stateda 

•rn the courae of an a.udit., you look into enrything 
you can think of. You inquire into every source availa.ble. 
In the event there 1a 1cmething that looks suspicious, that 
indicates that records are not beii,.g kept., in our opinion., 
in an adequate manner., you inquire into every source po1aible."
(t 1:55) 

Nevertheleu., a.lthough M 1cne1f' that Mi.11 Ruby- Mater., -.ho wa.1 the 
caahier at the ti.me of the incident iuvolnd., coulli be located in Hamptoll., 
Virginia. (R 133)., he made no effort to cammmioa.te with her., for she wa.1 
not an employee of the club at the time of the audit (R 135-134). He 
expla.ined hi• failure to contact Mi11 Mater as tollona 

•'.rb,e cashier 11 not the booklceeper. The bookkeeper only
handles the reoordl - llhat' • aent up to her on alip1 ,for po1ting 
•••The bookkeeper woula't get the cash -- all she would get 
would be a fona • (R 134). 

When ulced1 
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/ nin inquiring i».to every source available. even though 
you knew that Rub7 llater :wa.1 available to get information 
trm. lJer. you didn't get in touch with her. did youf" (R 135) 

The witness replieda 

"No sir• I don't want to be disrespectful. but accounting 
is a science. We look at what is on the books and we certify 
what is there and to the absence or what should be there. My 
conversation with ll.iss Mater would not have put the $200 there." 
(R 135-U6) . 

As to Specification 3, Additional Charge Ila 

Acting on beha.U or the Langley Field Officers' Club. a.oouaed exeouted. 
a oontract 31 July 1946 with Joe Sudy' and his agent. llusio Corpora.tion ot 
.America. by Jimmy Tyson, under the terma ot 'Which Joe Su~ and his orohestra 
agreed to play an engagement at Langley Field• Virginia• 16 .Auguat 1946. tor 
the 1\llll or t400.oo. $200.00 ot which n.s to be paid "upon signing of this 
_contra.ot" and the bale.nee to be paid "by no later than 10 PM, on night ot 
engagement". It 11"1.S turther provided in the contra.ct that •the amount 
paid to the Leader includes the cost ot transportation•••• (R 46• '72. 
Pros Ex 4). Under this contract t200.oo wa.s paid Mlllio Corporation. ot 
America. 7 Auguat 1946, b7 check number 6241, drawn cm llerch.&nta liationa.l 
Ba.nlc• Hampton. Virginia. by Langley Field Officers• Mess. b7 accused as 
1ecret&r7-treasurer (R 76, Pros Ex 6; R. 91-92, Pros Ex 16). Joe Sudy 
~d hi• orchestra pb.yed the engagement 16 Auguat 1946, and that night 
accused gave Joe Sud.ya cheolc drawn on the account ot Langley Field 
Offioera• Kess. dated 16 Auguat 1946. in the SUlll ot $200.00 covering the 
balance on the contract price (R .s. 46, 91. Pros Ex1 3 and 17). On 15 
August 1946, accused bad drawn a cheok on the account of Langley Field 
orticer1• 1le11& in the a.ount ot t100.oo and. payable to "Petty Caah Fund. 

. to reimburse Petty Cash for t100.oo to pay part ot transportation tor 
~oe Su~ as per Agreement• (R 91• 92• Proa Ex '7 and 18). The voucher 
supporting th11 tranaaotion1J&s a receipt also aigned by accused• dated 
15 August 1946. and evidencing the receipt by him or t100.oo troa Officers• 
Kesa. Langley Field• Virginia. and carrying the following entry under the 
heading "Exple.J2&tion1 To reimburae Petty Ca1h to pay pa.rt of ?ranaportaticm 
tor Joe S~ as per agre81119nt• (R 91. 92. Proa Ex 19). When called upon 
b7 hi• ocmmanding otfioer by letter. dated 6 January 194'7 to explain the 
transaction• aoouaed replied by indorsement that Kr. Tyaon told him before 
the oontraot wa.s entered into that he could supply -

•a terrifio band at a ve17 low figure but with one catch. He 
wu supplying ua with bands at ridiculously low tigurea anywhere 
tram. 40-6aJ' ot their uaual pa7 for a one-night engagement. Kr. 
~•on said that for this he wanted t100.oo. He said no check 
but oalh. beoauae hia concern would not tolerate llhat he waa 
doing and he wanted no wa7 tor &Jl1'0ne to cheolc up. • • •• (R 12'7. 
Pros Elc 42). 
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The total amount Joe Sudy received from accused on the night hia orchestra 
played was $200.00. the balance of the contra.ct price, and he never received 
any other money (R 46). Jiilll!W Tyson testified that he did not phone accused 
after the contract was entered into and dema.nd more money for Joe Sudy to 
play and the only money received either by Jimmy Tyson or Music Corporation 
of America was the $200.00 deposit made under the terms of the contract 
(R 72-75). · . 

4. The evidence for the defense is summarized as follows1 

As to Specification 1, Charge 11 

Second Lieutenant Paul w. Leonard testified that he was Assistant 
Club Officer from July to November 1946 and that Miss Fagan was discharged 
for inefficiency because she was not dependable in showing up for work, 
was sometimes not at her proper station and received too many telephone calls. 
(R 165-166) 

As to Specifications 1, 2., 3., 4, -~•_!J1d 7, Additiond Charge I, 

After being advised as to his rights as a witness the accused elected 
to take the stand as a witness in his own behalf (R 173). He testified that 
he was born 25 August 1914 at Brooklyn., New York, and lived there until he 
was,five years old. His family then mo~ed to Hartford, Connecticut, and 
later back to Brooklyn and still later to Providence, Rhode Island, miere 
accused entered high school and graduated in 1931. The family then moved 
back to Brooklyn and accused worked a year and a half with dance bands a.nd 
in 1933 registered at St. Johns University in Brooklyn. He ran out of funds 
and was asked to leave after four and one-half months. After working as a 
musician for a short while, he.obtained work l'lith a film laboratory where 
he met a girl. whom. he later married. At this time he was nineteen and one
half years. of age, and after a week or ten days he 11'8.S discharged because 
"they cut down on their employees", and he again returned to employment as 
a musician but left because his wife did not like his being o~t every night. 
He next went to work in New York a.a a vacuum cleaner salesman. His wife 
then became pregnant and was confined and finding himself without funde• 
accused sold a vacuum cleaner to pay for her hospital bill. For this he 
was tried in Magistrate's Court and sentenced to two months confinement. Upon 
leaving the workhouse, accused changed his name to Gale in order •to blot out 
rey past" and went to Florida where his father was. at the time, living because 
of his health and where he worked for two years as a salesman. His wife had 
left him when ahe found out about the vacuum cleaner episode and later 
obtained a divorce. His next work was as a credit manager for Atlanta Hub 
Company. He worked in one of their stores in Jacksonville, Florida, for a 
while, then in another in Washington., and was employed in another in Memphis, 
Tennessee, until 5 January 1942, when ~e ns drafted (R 173, 174) • 

. Accused further testified that a.a an enlisted man he worked in Quarter• 
m.a.ster warehouse and "handled a. da.nee band• and was. tor a. time, a drill 
instructor. He made three or four applications for Officer Candidate Schools 
but was rejected, he was told, because of his height and weight. Finally 
he was accepted and, after twelve weeks, was. on August 6, 1942. ccmmissioned 
a Second Lieutenant in the Air Corps (R 174). Thereafter, he se"ed u 
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Squadron·Executive Officer of a bomb squadron in Louisiana, Africa, and 
Corsica. He was later A-1 of a bomb wing in Italy, and after the cessation 
of hostilities, worked in an office in Italy, disposing of surplus property, 
where he was the senior officer for one month, being subsequently replaced 
by a civilian. He returned to the United States 23 October 1945 after 
32 months overseas, reporting to Greensboro, North Carolina, 8 November 
1945 (R 175), was reassigned to Dover, where he served as Base S-1 and was· 
subsequently transferred to Tactical Air Command at Tampa, Florida. He 
served as chief of separations branch of that command until 10 July 1946, 
when he was assigned as officer in charge of Officers' Club, being relieved 
from the latter assignment 15 or 15 November (R 175). He was promoted to 
First Lieutenant in January 1943, was promoted to Captain in Africa, to 

, Major in Corsica, and to Lieutenant Colonel on 17 11ay 1945. Accused further 
testified that he was authorized to wear nine battle stars, the Presidential 
Unit Citation and Cluster, and the Bronze Star; and that all his efficiency 
ratings had been superior or its numerical equivalent except that since 
30 August 1946 h~ had been twice rated unsatisfactory (R 176, 117). 

Accused further testified that he was married and supported his wife's 
child by a former marriage; that he was the sole support of this child and 
of his wife; and that he also contributed $125.00 per month to the support 
of his parents (R 177, 178). 

~On cross-examination the accused admitted that statements made by 
him in his application for officer candidate school regarding his civilian 
employment and education were false (R 188). 

As to Specification 1, Additional Charge IIa 

Ruby M. Mater, formerly employed as cashier of Accounts Receivable at 
the Langley Field Officers' Mess, testified that she recalled the occasion 
of the sale of six slot machines, although she did not recall the date or 
see the transaction. She received $200.00 from accused, who told her that 
it was from the sale of slot machines (R 147, 148), and she placed it in an 
envelope, put it in the safe,·but could not recall how it was marked. (B.: 157) 
She gave him no receipt (R 156). She did not recall the date of the sale · 
(R 157) or how long the envelope stayed in the sa.fe but supposed the money 
may have been entered in the books or the Mess under the heading "Amusement 
Devices•, which included receipts from slot ma~hines and gambling (R 149, 
158) in which case it would be impossible tot race it on the books (R 156, 
158). She did not know whether she made any entry in her books because 
she did not know to which account the money should be credited (R 156). 
Miss Mater further testified that on one occasion, the Officers• Mess lost 
$1400.00 in backing games on the weekly "Staff Night", which was held on 
a Thursday night, and that she "had to furnish the bank with $1400.00 out 
of the money I had in the cash box. If there was a loss, my cash had to 
be refunded and the only way- to do it was to take it out 'Of Amusement 
Devices." (R 149-151, 167) 

On cross-examination the witness admitted that on 5 Febr_-uary 1946 she 
had a conversation with Miss Bott, the bookkeeper, but she denied having 
told Miss Bott, that she had no recollection of e.:ny $200.00. It was shown 
that on 5 February- 1946, the witness made a statement to Lieuten1µ1t Sumners, 
the investigating o~ficer, wherein she stated that the accused had handed 
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her $200.00 for the sale of slot machines (R 152, Det Ex D). 

As a witness in his own behalf the accused admitted that he sold the 
six slot machines to llr. Farria and received the $200.00 in return (R 178, 
191) but that he gave it to Miss Mater, the cashier, telling her that it was for 
the sa.le of slot machines and denied ever receiving the money back (R 178, 
179, 181). He testified also that the club wa.a closed froa 15 Septam.ber, 
which was a S&turday-, and reopened with a oockt&il da.nce and ?Nff'et 
supper 28 September, during which period there we.a very little activity 
at the club and consequently- very little playing of' the slot machines. 
Accused had examined the books of the club with respect to income from 
amusement devices, which included receipts f'ran gambling and slot machines, 
and that these entries showed income of $937.16 on 9 August 1946J $720.30 
on 15 AugustJ ~736.00 on 22 AuguatJ $1447.00 on 31 AugustJ $912.00 on 5 
September; $1001.90 on 13 SeptemberJ and $476.20 :tor 14, 16, and 28 September 
(R 180, 181). The $476.20 wa~ not a normal aum for the slot machines to 
take in for the period indicated because they usually- netted $800.00 to 
$850.00 per week and this could be explained on the baaia that then ,raa 
little activity- at the club, no gambling, and very little playing of the 
slot machines (R 180, 181). Again a.couaed teatif'ied that "the only place 
that $200.00 can possibly be is in slot :me.chine reoeipta, where it wa.a 
lumped in with these proceeds. Receipts from gambling or reoeipta from. 
slot ma.chines would not show on the books as such. The only- way it could 
have been handled ,ra.s for it to have been put in with • lot-u.ohine return.a, 
because I considered it illegal too" (R 181) 

!!,_to Specif.!_cation 3, Juiditional Charge II 1 

Mr. Glenn Rigel had a conversation with accused sometime in July' 
or August 1946 in which accused advised him. that -

"• * ·•he had made the expenditure o.t' the sum· ot $100.00 or 
$50.00* • *• He got it from. the change of the petty caah · 
fund at the Club, and he asked me it it ha.d been handled. aa 
it should have been. I told the Colonel to protect him.Belt 
he should haTe a receipt signed by the receiTer or the Jll0Il.ey' 
showing •11¥ the money- was expended.• (R 160) 

A_coused shawed him. a. slip tor $100.00 from the petty ca.ah tund representing 
an expenditure to an orchestra leader which Mr. Rigel did not ·oonaider a , 
1ut'fioient voucher but he did not mention the transaction in his report· 
(R 162-164). · .. 

I . 
Second Lieutenant Paul w. Leonard testified tb.&t he entered acouaed'a 

o.t'.t'ice sometime in July- or August a.nd that it "'was obvious that he ,ras· 
talking long-dist&nce." He heard accused aak, "how can I get $100.00 --
I know the club won't allow the·money- to do it• and "yes, yea,• and •a.11 
right I will try and see 1¥b.a.t I can do. 11 Accused then turned to him and 
said 110ne o.t' these Joe's from New York wants money on the side for bringing 
a band dOWll here" (R 167). 

l& 
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• Accused testified that he had a telephone conversation with Mr. Tyaon 
in which the latter told him that he could furnish Joe Sudy's band f'or 
$400.00, which was very cheap, if accused would pay him $100.00 in cash 
on the side to which accused said he would be willing to make the contract 
for the band, but tha.t he could not pay the $100.00. Thereafter,. he 
talked to Yr. Rigel who told him that if' he thought it was a ~ood buy he 
could show it for transportation or hotel bills for the band and that 
he could put in a voucher for it. He thereafter drew $100.00 on 15 
August but did not pay Mr. Tyson until 16 September because the latter 

. told him by telephone that he thought he would be down from New York 
on the night Joe Sudy was to play but did not arrive and later told 
a.ccused on the telephone to "hold the loot" because he would be coming 
down soon, although he did not do so, and the.t a.t Mr. fyson'a later 
requeat a.ooused took the money with him on a. trip to Nn York and paid 
it to him in his off'ioe (R, 182,. 183}. 

On cross-examination the accused. admitted that after drawing the 
t100.oo from petty ca.ah, 14 August 1946,. he kept auoh money in his desk 
dra.wer until he went to New York end ga·ve it to Mr. Tyson 16 September 
1946 (R 191}. He obtained no receipt from. :Mr. Tyson (R 192}. Arter the 
incident involving the appearance of Joe Sucy'a orchestra, he continued 
to use orchaatraa f'urniahed by Jimq Tyson because he felt that suoh 
orchestra.a were still "good buya"_(R 188-191). 

6. Rebuttal testimony for the prosecution pertinAnt to Sp~oification 
l, .ldditiona.l Charge II ia au:mmarized a.a follows& 

A certificate signed by the accused and two other officers on 30 
September 1946 shows that the amount of JI.Oney taken from. coin operated 
amusement device• tor 14,. 16,. 28, 29 and 30 September 1946 wa~ $476.20 
(R 197,. Pros Ex 45). 

6. The teatilaoz:11' tor the court pertinent to Specification 1. Additional 
Charge Il is sumaa.rized a.a tollont 

Jfiea Esther Bott,. th• bookkeeper at the :t..ngley Field 0tticera' Club 
teatified that under .the boolclceeping sy-stem in operation at that club a.11 
money received waa handled by the cashier who :made up a Daily Cash Report 
which went up to the bookkeeper who posted the amounts in the ledger. 
Money wa.a never received by the bookkeeper, but was kept by the ca.ahier 
until it was deposited in the bank. If' money waa received, a slip was 
made out and sent up to the bookkeeper in order that the tra.nse.ction could 
be recorded and it an item of club furniture were to be sold the Daily 
Ca.sh Report would show the source ot the money in order to oredit the 
proper account in the books. It slot machines were sold, the bookkeeper 
would enter a oredi t in· "miscellaneous income 11 and make •a.n adjusting entry 
to reduce tu.miture and fixtures in JJV ledger". "Miscellaneous Income" 
comprised all income for whioh there :was no sepe.ra.te account. The proceecls 
of the operation or slot ma.chines waa entered under the "Amusement DeTice" 
account (R 198, 199). Slot ma.chine• had alway• been ce.rried as "tu.mitu.re 
and fixtures" (R 201). 
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The bookkeeper asked lliss Mater on or about 5 February 1947 (She 
could not recall the date) about the $200.00 which was purportedly turned 
over to her from the sale or slot machines and she said that she did not 
remember it (R 199, 202). The bookkeeper could find no record of the 

. $200.00 being turned in to her (R 199) although she checked to aee 
whether it may not have been entered under the wrong account. She 
talked with Miss Mater and asked her to come to Langley Field and help 
look for it but Jass Mater did not do so (R 199). 

7. In our deliberations upon the record careful consideration baa 
been given to a brief tiled by Mr. Irvin Waldma.n, attorney for the accused, 
who alao appeared as oounael tor the accused at the trial. Oral argument 
by Mr. Waldman was hea.rd by the Board of Review. Numerous e.ssigmnents or 
error have been made and argued at length, all ot which have been considered., 
Only those requiring further canment, however, are discussed below. 

s. At the outset of the trial counsel tor the accused examined all 
the members of the court as to their conception of the degree of proof 
neceuary to warrant a conviction in criminal cases (R 4-12). During 
the voir dire examination of Colonel Jacob J. Brogger, the record shawa 
the folloring colloq\.11'1 ' 

"Q. Will you give us some modicum or 'What degree or evidence ia 
sufficient, in your own mind, to find a ma.n guilty? · 

A. You mean thia business of 'beyond a reasonable doubt'? 
Q. You may call it a 'busineas• if you like, but I oall it a 

nry serious ma.tter---ia that what you term it -- 'business I t 
A. Well, I said that because it's a pretty commonly used 

atatement. I usually feel that a man is guilty or not 
guilty beyond a reasonable doubt. · Q: What do you mean by 'beyond a. reasonable doubt' 'I 

A. I mean that in -,q OW1l mind I a:m. sure that he is guilty. 
Q. And just how do you arrive at that? 
A. ll'ell---by mental processea. 
Q. Just how do your mental processes arrive at auch a deter

mination? 
A. Well-- . . · , 
Q. What do you uae in arriving at the conclusion that a aan ia 

guilty---do you scale the evidence---weigh the evidence ot 
one aide as arrayed against the evidenoe of the other aide? 

PROSEUCTIONa I object---
PP.ESIDENT1 I teel that thi• line of questioning is out or order

you are making the Court hostile ton.rd the defendant. ll'e 
resent questions like this---at least I'm sure I do. I've 
been in the military- service a long time, and I just ce.n•t 
see this---I don't get the point or all thia questioning 
at all. 

D""EF""'EN"""'SE""a If the Court please, I waa in the :military service 
:avselt tor a number or yeara, during lthich time I tried man;r 
casea and appeared before ~ courts. and it baa been my 
very sad experience that-
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PROSECUTION• I object to the Colonel's experience: 
LK'N MEMBER1 Sustained. 
PROSECUTIO?h May I be hea.rd, it the Court please. Col. Brogger 

has no' objection to answering e:ny kind of reasonable questions--. 
he has answered the Colonel three or four different times in 
three or four different ways that he has asked him the same 
question. We object to his pursuing that line of questioning 
e.ny further. If' there have---if there are a:ny other aspects 
he wishes to inquire into, I have no objection, but this 
Court oould go on all day just like it has thus far. 

n·-EF...,'EN...,...,S""'E1 Did I hear an objection sustained without 'Irr3' having an 
opportunity to present all of the circumstances? 

LAW MEMBER1 The objection n.s sustained a few minutes ago. 
DEFENSE• If the Court please, it has been '1111 experience that 

when an objection is sustained a:nd a further statement has 
been ma.de by one side, that a statement should be made 
by the other side. Does th.a.t mean that I ca.n't question 
Col. Brogger any further? Am I precluded f'ran making any
further statement ---is that your ruling? 

PRESIDENT, ,Go ahead, but it seems to me that you are on the 
wrong course. 

DEFENSE1 I don't feel th.a.t I am. on the wrong course a.t all. I 
think this matter is an extremely important matter-•there' a. 
no question about that. It's not merely the question_ of a 
:man' a liberty being· at stake, but a man's honor a.a well a1 
his future, and honor, to me and to most men, is tantamount 
to life. Life without honor is not mrth anything. I feel 
that it's very important to process all of the members of' 
the Court in the light of the experience they have had. It 
ha.a been 7If1' sad experience to find on the courts I have 
appeared before. and on-which I h.a.ve served as La.w Member, 
that the members of the Court pay no·regard to the principle• 
of military justice· -when weighing the evidence age.inst the 
a.ccused, but their decisions are motivated by -.hat is 
conceiTed to be desire of higher a.uthority---and becau1e 
of the tact that they d011't want to offend higher authority 
because it might interfere with thei:t own advancement. In 
justice to the accused, and without &Ir¥ thought or deaire to 
incur the hostility ot the Court, I want to make certain 
that thia court. when it is sworn, will carry on its 
functions in accordance with the conoeption of' militar"7 
law and llilitary- ju1tice a.1 I conceive them. to be. 

PR,ESIDENTt You mAY proceed with your questioning. 
DEFENSE1 In view of the fact that the objection to 'Ill¥ questioning 

ColD Brogger-along these lines was suatained--although in 
rq opinion his a.nswers ha.ve been extremely unsatisfactory, 
either because I have not understood them, or else because 
to me they were the representation of' phra.1e11'1hich, 1• 
them.selves, a.re correct. but which may ha.Te no personal 
meanin~ a1 tar a.a he is concerned. 
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PROSECUTION, Ir it please the Court., we have· no obj eotion to 

the Colonel's further questioning of Col. Brogger --- it 
was just because I felt that the reasonable doubt angle 
had been inquired into long enough and that's 1Vhat I 
objected to. · - · · · · · . 

PRESIDENT, You are not precluded from further questioning· or· 
Col. Brogger. The objection was to the personal theorie1 
and repetition. That'• what the TJA objected to. There'• 
no objection to your questioning the :m.em.bers of the Court, 

·whatsoever." (R 8-9) 

In hi• brief., counsel for accused argued that the cour13resentment 
of his voir dire examination e..mong other errors created a doubt as to 
its impartiality which necessitates a reveraal of the tindings of guilty· 
and the sentence. · 

The president's remarks as to his resentment of the line ot questions 
propounded by counsel for the defense and his statement •you are mald.ng 
the court hostile toward the defendant• were serious errors. They ca.at 
trave doubt as to the president's impartialitz and established grounds 
tor challenging the president for cause. Nevertheless, .after such tull 
and fra.nlc disclosure of hi1 attitude, the defense did not challenge the 
president for cause, and exercised its peremptory challenge against 
another member (R 12). The defense further stated that the accused had 
no objection to 8IJ¥ other member then present {R 12-lS). 

Under the circum.atances it appears that the defense wa.ived ars:r 
grounds for challenge against the president. In view of the fact that 
the accused was represented by extremely able and zealous counsel, we 
must presume that the defense was fully aware of the grounds for challenge 
and waived the same a.dviaedly. Accordingly., we a.re of the opinion that 
the ·error complained of did not adversely attect the acou1ed'1 substantial 
rights. · 

9. Under Specification 1, Charge I the a.cou1ed 1ta.nds connoted c£. 
wrongtully soliciting Kiu Ollie Mae Fagan to oa:nmit ao-ta of prostitution 
for hire.with a.n unnamed person in Ti.elation of Article of War 95. 

Miu Fagan testi.fied that at the time a.oouaed interviewed her with a 
view toward her employment aa ca1hier at the officer•' _m.eu. he suggested 
that she might supplement her income by tso.oo per week by •staying• w1th 
certain o.fficers who •had rooms upstairs and would like ~irls to 1tay : 
with them". He also mentioned a Colonel who came to the msa f/Verr week 
and for whom the accused procured girls. Miu Fagan atated· that she was 
not interested in the accused's proposition. She accepted employment 
at the club and remained the~e wtil 1he was discharged for ine.ffioienoy 
on 7 October 1946. She stated that 1he accepted employment despite· 
accused's obnoxious remarks because she needed money to go to Richmond. 
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On cross-examination she admitted that her mother lived in Newport 
News. Virginia, at the time and tha.t bus fare to Newport News frca 
Langley Field was ten or fifteen cents. She also stated that ah• 
would not deny having threatened •to get• ~he acoused at the time she 
was discharged although she denied haTing used a. vile epithet in 
connection with that remark. Therea.f'ter she mailed a canplaint 
concerning accused to the War Department. 

Although it appears strange that a respectable girl would e.ccept 
employment -µnder the circumstances described. merely to earn sufficient 
money for transportation from Langley Field to Richmond. especially when 
there are close relatives nearby who might be expected to assist her,' 
nevertheless, it the court elected to believe her. her testimoey- may 
be sufficient to support a. conviction in the absence ot prejudicial 
error. We do not regard the proof strong, however, in view of lliaa 
Fagan' s obvious bias and prejudice against the accused as brought out 
in cross-examination, and because her testimoey- was not corroborated 
in aey- way. 

There remains tor consideration whether the finding of guilty of 
this specification can be sustained in view of the errors canmitted 
with respect thereto. 

a. The law member camnitted error in improperly limiting 
the defense's cross-exarnine.tion of Yi.as Fagan with respect to her 
credibility• 

.lf'ter the witness had testified, on cross-examination, that 
she had accepted employment at the club in order to earn money to go 
to Richmond and after she had admitted that her mother and aunt lived 
in Newport News, Virginia (R 54). the following colloqu:y occurreda 

"Q. You couldn't go to your Mother or Aunt tor the money-T 
.l.. Yes Sir, I could have, but I didn't want to. 
Q. Weren't ;you on apeaking terms with your Ko-tiler and Aunt'l 
A. Yea Sir, I always have been. 
PROSECUTIOlh If the Court please, I object to this line of 

questioning. 
llh I can see nothing in this line of questioning---aa to 

why she didn't go. She said she didn't want to. • 
DEFENSEa It seem to me, usuming that I were in the same 

position she wa.s in---and the only reaaon why I wanted 
to ,rork.wa.s to get a paltry sum of money to take•• to 
Riohmond--it that'• all I wanted---and it a man made 
offensive propositions to me that she says he :ma.de to her, 
I would have slapped him. in the jaw and walked out. I 
would haTe turned on my heel and walked out. and would have 
gotten the money tr.om m:y- Mother or Aunt to go to Richmond. 
I am trying to test the credibility or this witness. Her 
:m.emor,y as to using a Tile ephitb.et is nry certain, but 
she can't rem.ember, although she vaguely admitted it --
threatening Col. Gale-•-threatening ''to get' Col. Gale. 
I think, under those circumsta.ncea---

llh The objection is sustained." (R55) 
1~ 
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· The evidenoe which the defense sought to elicit had an obvious 
tendency to impeach the credibility of the witness. A showing that 
the witnes& wa.a on friendly term.a with her mother and a.unt would tend 
to show the absurdity of her testimony that she accepted employment 
at the club merely to earn money for her return to Richmond when she 
oould ha.Te borrowed the small sum involved from her aot.her or aunt. 

"• • • As one purpose of cross-examination is to teat the 
credibility of the witness, he may alwa.71 be oroas•exudned 
as to matters bearing upon his credibility, for inata.noe, he 
may be interrogated a, to his relationship to the parties 
and the subject matter of the oaae, his interest, hia motives, 
inclination,, and prejudices, his means of obtaining a correct 
and oerta.in knowledge of the faots about which he testified, 
the I1WU1er in 11hich he has used thoee aeans, his power of 
discermumt, memory and description.• (MCM 1928, par 121b, pp 
126, 127) 

"Opportunity should be allowed tor a thorough and sifting 
cross-examination, which should neither be unduly restricted 
or abridged. The denial of fair latitude on cross-examination 
is a denial or a substantial right and a withdrawal of one ot 
the safeguards essential to a fair trial." (Wharton's Criminal 
Evidence, Eleventh Ed. Vol. 3, sec. 1294, pp 2165, 2166) 

. "A witnes,may be asked on cross-examination arq 
quHtion that affect• his credibility • • • .A.nd azrr question 
whioh would teat his a.couracy, no matter how irrelevant 
to the tact in issue, or how disgraceful to the witness is 
pendaaible, unless the ansnr would expose him to criminal 
prosecution.• (Wharton, ~ Sec. 1318) (It ii to be noted 
haweTer, tha.t under the proviliona of Article of War 24 the 
witness may- decline to ansnr &DY' question not material ~th• 
raaue whioh aigh.t tend to degrade him.) 

In our opinion the law :zumber oamaitted error in restricting 
the crois-•xamination ot the witness. . 

b. In referring to the specitica.tion.,un.der oonaidera.tioZL u 
well as other similar offenses under Charge I, the Aasistant Trial Judge 
Achooa.te in his closing argument 0OIIIJllented on the a.ocuaed' s 1ilenoe with 
respect thereto and a.ssumed fa.otl which -..re not in eri.dence. 

In cCllllllenting on the interrln with Ki.as Fagan. the Aaaiatant 
Trial Judge .ldTooa.te 1tated1 
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nsuch questions a.s these, by Colonel Gale, were 
prompted through his desire to insure him.self that only 
girls of high caliber were em.ployed in the club. Such 
a reason is so ridiculous as to be laughable" (R 214) 

The record fails to show that the accused or any- other witness 
offered any testimony as to the accused's reasons for the alleged remarka 
of the witness. ~N~~ther does it appear that counsel for the accused in 
his argument suggested any such theory of defense. 

It would thus appear that the Assistant Trial Judge Jdvooa.te 
sought to create the impression that the defense had inferentially 
admitted the conversation to which Miss Fagen had testified. 

c. Thereafter referring to the specifications under Cha.rge I 
the Assistant Trial Judge Advocate commented: 

"I should like to call the court's attention to the fact 
and a.gain it is a very indisputable fact, that although counsel 
has used every conceivable method to prevent the presentation 
or the truth, objecting to any and all questions Yhich might 
conceiTably bring the truth out, not the slightest attempt 
has been ma.de to refute the damaging testimoey of the wi:tnessea · 
testi in re ard to these specifications of Char e I • .Aa a 
result, think, the fin ·ngs of the court must be a.ppare.nt11 

(R 215) (Underscoring supplied) 

It is, or course, elementary, that the prosecution.may not comment on the 
accused's failure to testify as to e.:ay offense concerning uhich he has· 
not testified in hia own behalf. (MCM 1928, par 77, p 62). 

Ordinarily a comment that tlle prosecution's evidence wa1 not 
contradicted is not improper. 

•:tack of contradiction is & fact, 'an obvioua truth, 
upon which counsel are entirely at liberty to dwell" 
(Lefkowitz v. United State,, 273 Fed 664, 6681 Baker v. 
United States,·ll6 Fed (2d) 533, 544). -

-
In the instant case, however, it ia obvious that the conversation between 
Miss Fa.gen and the accused took place in the priva.q of the latter's office. 
The only witness who could testify thereto were th• accused and the 
complainant. Under the circumstances, the Assistant Trial Judge AdTocate's 
remark that "not the slightest attempt has been made to refute the 
damaging testimony of the 1fitn~1ses to these specifications of Charge I,n 
can only be construed as an improper oanment on accused's silence with 
respect to these specificationa. 

In eM 273830 Nut'bn.an, 8 BR (ETO) 111, 116 the Board of Review, 
in considering a similar situation stated1 
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ffThe turther statement that the 
0 

def'ense ha.a not in 
anyway denied the alleged o:f'f'ense • • • is ~quivoca.l and ___ , 
is subject to a double inference. It it be interpreted 
as a comment that the prosecution's mdence 1'8.S uneontradicted, 
it wa1 not improper • • • · · · · · 

•It the assertion had reference to accused's election 
to remain silent, the trial judge advocate canmitted a gross 
error, as he 1'8.a· particularly prohitited trom commentation'. 
upon accused's f'a.ilure to take the 1tand (MCM 1928, pe.r 77, 
P• 62a A1{ 24:).. Since the 1tateme11t waa made in the f's.oe of' 
a plea of' not guilty and waa pa.rt of' an argument ooutilniDg 
other improper remarks, it is not unres.sona.ble to interpret it 
as referring to accused's tailure to take the atand as a 
witness. In that light .it·was not only improper, but pre
judicial to the accused~· 

In view ot the 'Nuttman case ,re are ot the· opinion that the Assistant 
Trial Judge Advocate11 remar1ca_ in the instant case amount to gros1 error. 

It is the general rule that the prejudicial ettect of' improper rema.rka 
by a member of' the prosecution is to be measured b7 oonaiderationnether 
the legal evidence or guilt is relatively conclusive or iriconolusive, 
and the extent to 1'hich evidence f'or the prosecution ia contradicted or 
explained consistently with innocence by evidence on behalf' of' the accused. 
A conviction should not be aet a.side where the evidence of' guilt ia ot 
compelling effect and the improper remarks could not theref'or,reaaonably -
have a:f'f'ected the result (CM 273830, Nuttman,_aup~, and caaea cited therein). 
On the other hand 'Where the evidence of guilt is not strong, such improper 
rema.rkl on the part of the prosecution a.mount to prejudicial --error (CM 
275792, Blair et al, 48 BR 161). 

Since :th• finding• ot guilty of' Specification l~ Charge I are baaed 
.entirely upon the uncorroborated testimoey of' a witness whose credibility
ha1 been: aeriou11¥ impeached, we are or the opinion that the findings of' 
guilty of' that specification cannot be auata.ined in view or the.prejudicial 
ef:f'eot of the Assistant Trial Judge Advocate'• improper remarks. 

. . . ,, 

. . . 

10. Under Specification 6,.Charg_e I, .the e.couaed atand1 convicted. 
ot wrongtull;r soliciting Yrs. J?eryl Y. Crowell to canmit acts or prostitution 
tor hire. or ren.rd with t:n Ul:lllUl.ed person to be directed to her by the 
acouaed, 1n·v1olatiou ot Article "ot:lilr 95. .. 

. · Mrs~. _Crowell testitied that on ~ October 1947, one d&y a.f'ter she 
· waa emplo;red aa ca.shier.at the off'icer1' club• the accused called her 

·· into hia office and told .her that a Lieutenant Colonel. 'Who did not get 
al~ng with hia wife and who desired a. bed ma.te waa intereate4 ·in meeting 
her. ~othing was said about 8:trJ remuneration. Mrs.· Crowell indicated 

. that she waa not intereat~d, whereupon the aoouaed told. her that a TOlllan 
of' her age and 1ta.bi lit:, would be more desirable in the d1 p·h,.g ·ro·om than 

. the younger girl he had there. She wa.1 tranat~rred to :th• dining ro02a'. 
and her salary was _increased. (R 68) · · . . · . . .>'\ . _ 

·:-:i····. 
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On cross-~xamjnation she ad:nitted that in spite of a searching 
interrogation by an investigating officer on 24 October she first W&s 
unable to recall e.rr., embarrassing conversations with the accused and 
ls.ter recalled only that the aooused told her that a Colonel wanted an 
introduction to her. 

Prostitution _is conmon lewdness of a woman for gainJ the act or 
praotioe or a woman who permits any man who will pay- her price to have 
sexual intercourse with her (United States ex rel Mettler v. Curran. 18 
Fed (2d) 355. 356). 

Considered in its most inculpatory aspects the evidenoe for the 
prosecution does not show that the accused solicited Mrs. Crowell to 
engage in acts of intercourse for gain. Furthermore her pre-trial 
statement made approximately two weeks after the alleged conversation 
completely destroys the probative effect of her testimony- on direct 
examination. Accordingly we are of the opinion that the findings of 
guilty of Specifications. Charge I cannot be sustained. 

11. Under Specifications. Char!• I. the accused stands convicted 
of wrongfully soliciting Mrs. Lola La.salter to commit acts ot prostitution 
tor hire or rewa.rd with unnamed persons to be directed to her by the 
accused in violation or Article or War 96. 

Mrs. Lassiter testified that on 19 October 1946. the day a.tter she 
was employed at the Officers' Club. the accused asked her if she wished 
to earn an extra $16.00 per week. n1 (the witness) said sure a.hci he 
said l'lomething about some roC111.s upste.ire: and that some officers had 
asked about me already. · I didn't knOW' exactly -.mat he meant. at the 
time. but I figured it wasn't Ulything good." After the witness told 
the accused that she ndidn't need money that bad," he aaked her to keep 
his conversation confidential. She stated that she left the club 3 days 
later because of her conversation with the accused. 

Although on cross-examination llrs. Lassiter admitted that 1he ,had 
previously etated that she left the club for other reasons, we are ot 
the opinion th~t the court may reasonably have inferred that the accused 
cocunitted the alleged offense. Since, however the witness was at least 
partially impeached, and since her testimony wa.s not corroborated it 
does not appear that' the evidence of guilt 1a ccmpelling. In view or 
the errors committed by the prosecution in attempting t~ create an 
impression that the aocuaed had inferentially admitted the conversation 
with the woman concerned in a.11 specifications of Charge I (See sub
paragraph 9 b above) and in commenting improperly on accused's silence 
with resp~ct to the specifications of Cha.rte I (See subparagraph 9c 
above), We are of the opinion that the record is not legally sufficient 
to support the findings of guilty of the specification. 



(64) 

12. Under Specitioation 1, 2, S and •, Additional Charge I the 
aoCUJ1ed atanda convicted of having made falae official statements, 
m~ the aame to be ,untrue, oo:noerning his oiv111u. eployaent 
u.d educa.tional background, in hia application tor canmisaio:n in 
the Regular Arrq, dated 21 January 1946 and on the Suppl8lMntal 
Inf'ormation for e. Camrlssion in the Regular Ar,q tonn, l September 
1946. Under Specification 6, Additional Charge I, the aocused we.a 
found guilty of having fe.1aely- atated on the Supplemental Int'ormatiou 
tor & Ccm:duion UL the Regular Art.r.rf Form that he had never been 
arrested, indicted or convicted of any civil offense other than a 

. minor trattic violation llhich statement n.s untrue and known by- acoused 
to be untrue in that on 15 September 1938 he had been ooDTioted ot 
petit la.roen;r in ?in Yorlc, all in Tiola.tion ot Article ot Wa.r 95. 

http:Art.r.rf
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It was fully- established by stipulated evidence that th.., statements 
in question were made by the accused as alleged. and that those statements 
were in fact !alse. The falsity of these statements was also freely 
admitted by the accused in his sworn testimony. Accordingly-, we are 
of the opinion that the accused's guilt of the offenses alleged in 
Specificatiori,l, 2, 3, 4 and 5 of Additional Charge I was established 
by clear and compelling evidence. 

At the trial it was urged. by- counsel for the defense that since the 
false statements alleged to have been made under Specifications 1, 2, and 
3 were all ma.de on the same application for a Regular A:rm:j commission, 
those offenses should have been charged in one specification. He argued 
that the three statements were substantially part of the same transaction 
and that the allegations of three separate specifications amount to an 
unreasonable multiplication of charges (R 22). A similar argument was 
made ~th respect to Specifications 6 and 7 of Additional Charge I (23}. 

Although it is true that the charges and specifications uPon which 
the accused was arraigned represent the types of multiplication of charges 
which the llanual for Courts-Martial seeks to discourage (li,;M 1928, par. 27, 
p. 17) not only because some represent substantiall.Jr the same transact.ion 
(Charge I: Specs 1, 2; Additional Charge I: Specs 1, 2., 3; Spece 4 and 5; 
Spece-, 6 and 7) but al.so because serious o!fenses are joined with minor 
derelictions (Additional Charge I: Specs 81 9, 10., 11; Additional Charge III: 
Spee 1). Nevertheless such needless multiplication did not adversely affect 
the accwsed1s substantial rights. The court found the accwsed not guilty 
of the mentioned minor offenses and the punishment for the false statements 
in violation of Article of War 95., which arose out of the same transaction 
cannot be increased by reason of a finding of guilty of several specifi
cations allot which are laid under that Article •. 

It h.a8 been held that the rule against multiplicity of charges is 
neither jurisdictional nor substantive, but merely procedural a.s far as 
the findings are concerned (CM 273879 Simpson, 47 lR 99., 109; Cl( 275547., 
Garrett, 48 lE 77., 103). Since a finding of guilt7 or 8Jl7 one of the 
specifications laid under Article o! War 95 would supPort a sentence to 
dismissal it does not appear that accused I s substantial rights were 
adversely affected. Accordingly, we are of the 'opinion that the record 
is legal.17 su.f'!icient to supPorl the findings of guilt7 or Specifications 
1., 2., 3, 4, and 5 of Additional Charge I. · 

1). In Specification 7., Additional Charge I, it is alleged that the 
aocused, in. girlng data tor a new WD AGO Form Number 66-2 to replace a 
lost Form 66-2, at Greensboro., North Carolina., on or about 15 November 
1945., made certain false official statements concerning his civilian 
education, which statements were knOMl by the accused to be untrue in 
violation of Article o! War 95. 
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The falsity of the pertinent entries wa.s established by stipulation. 
The only question presented by th• record with respect to this specification 
ia whether the evidence shows that the accused ma.de ,the alleged statements 
at the time and place alleged. 

To establish the making or the alleged statements, the prosecution 
introduced the accused's Form 66-2 aa.de at Greensboro, North Carolina. 
Entries on the form show that the aooused attended Brown Uninrsity and 
the University of Michigan. The form also contains a statement that no 
fol"l!l 66-1 or 66-2 was ava.ilable at Greensboro at the time the form was 
completed. The form bears accused's signature and that of Captain Ronald 
F. Sheppard, Air Corps, the Classification Officer (Pros Ex 28). It was 
ahawn on the cross-•xami.u.ation of the accused that at the time he ma.de · 
application for Officer, Candidate School in 1942 he similarl7 misrepresented 
his educational ba.okground (R 186-188). 

No evidence was introduced by the prosecution, however, tha.t the 
accused actually stated hia educational background at the time _the form 
in question was prepared on 15 November 1946. Although no similar f'01'1!1 . 
may have been available to the classification officer, it does not follow 
tha.t the entries on the fom were based on statements :made by the accused 
at that time. It ia not inconceivable tha.t the olassificatiou ottioer 
ma.y- have prepared the form from other records available to him, which 
might be found in accused'• per~mel: file. · It is true that th• accused 
misrepresented his educational background at the time he applied for 
Officer Candidate School in 1942 and at other times, but he wa.1 not 
charged with tha.t misrepresentation. In the absence of a showing that the 
accused peraona.lly made the alleged false atat•m.ents at the time his 66-2 
lffl.S prepared, th• finding of guilty of Specification 7, Additional Charge 
I cannot be sustained. 

14.· Under Specification 1, Additional Charge II the accused stand.a 
convicted of embezd•a.nt of $200.00,, the proceeda of the sa.le of six 
alot machines, property of th• Officers' Mess, Langley Field, Virginia, 
in violation of .Article of War 93. 

The evidence pertinent to the specification ah011'8 that the e.coused 
sold aix slot machines for $200.00 pursuant to a directive trom the Board 
ot Governors or the Officera• Mess. He testified that he turn•d the 
proceeds ot the sale over to Miu Ruby Mater, the cashier at the club. 
Miss Mater also testified, as a witness for the defenae, th.at she receiTed 
the money from the accused. The accused and Miu Mater indicated that the 
$200.00 might ha.ve been lumped w1th proceeds tram slot machinH and other 
gambling proce~ds under the heading of "Receipts frOlll J:muaem.ent Devices•. 
On an occaeion 'When the club loat mone;r aa a result of guibling activitiea, 
the cashier f'urni shed money from. her cash to pay the_ club's lo11ea. The 
cuh was reimbursed trC111. subsequent "Receipt• from Amuaement Den.oes• • The 
accused testified that the books ahond incane from this aource of 1937.15 
on 9 August l946J $720.30 on 15 Auguat l946J t735.00 on 22 August l946J 
$1447.00 on 31 August l946J $912.00 on 6 September 1946J tlOOl.90 on 13 
September 1946J and $476.20 for 14, 15 and 28 September 1946. He suggeate4 
that the $200.00 might be in the $476.20 item for 14, 15 and 28 September. 
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Under the bookkeeping system in operation at the club., all money
received was handled by the cashier who made a daily cash report which 
was sent to the bookkeeper who posted the amounts in the ledger. Money
was neTer sent up to the booklceeper, but was kept . by the cashier until 
it was deposited in the bank. If money wu received by the cashier, a 
record of the transaction was to be ma.de by the cashier and sent to the 
bookkeeper for posting. Slot ma.chines were carried under the •turn.1ture 
~ fixtures" a.ccount. The bookkeeper testified that she had DO record 
pertaining to the receipt of $200.00. Colonel Gwynn, a finance officer 
who audited the books of the club, after testifying that the records 
were quite voluminous, testified that he found no entry pertaining to 
the receipt of the proceeds of the sale of the slot machi?i.es. 

It is apparent from the record of trial that the system or bookkeeping 
at the club., insofar. a.a it pertains to the receipts from gambling and slot 
ma.chinea was extremely loose and likely to be inaccurate. In the circum
sta.ncea we are of the opinion that evidence of wrongful conversion of l'unds 
based Ul)on an interpretation of such books and records by a.u auditor is 
insufficient to sustain a conviction ot embezzlement in the face ot the 
positive testimocy' ot the ca.a.bier that she received the money in question 
from the accused. If the books reflect that the tunds in question were 
missing, Yisa Mater's testimon;y indicates that it was not the accused who 
embezzled them. Accordingly, we are· of the opinion tha.t the evidence 
does not esta.bliah beyond a reasonable doubt that the accused is guilty 
of the offense cllarged. 

15. Under Specification 3, Additional Charge II., the accused standa 
convicted of the embezzla:nent of $100.00 f'rom. the petty cash f'und of' the 
Officers' Vess, Langley Field., Virginia, on or about l5 August 1946 in 
violation of' Article or War 93. 

It was proved that the accused a.a otricer in charge of' the Officer•' 
Kesa:entered into a contract with representatives of' an orchestra booking 
age:ney_ which provided tor the appearance o£ Joe Sud;r and his orchestra at 
the mess on 16 August 1946 for the total price of $400.00. One-half' of' 
this aum was paid on 7 August 1946 and the remainder was paid on the 
evening of the engagement. On the day preceding the engagement the 
accused 1dthdrew $100.00 from the petty cash fund and in order to account 
for the withdrawa.l., he drew a check on the mess .fund •to pay part ot 
Transportation for Joe Sudy as per agreement" signing the check and 
supporting voucher himself. · He did not decy' getting the $100.00., but 
stated that he gave ,it to Jimm;y Tyson, the agency's representative •on 
the side" pursuant to a verbal agreement at the time the contract was 
being negotiated., because the orchestra was being supplied at a cheap 
price and that was the only ba'sis upon which Tyson would agree to :furnish 
the orchestra. Tyson denied that he-demanded or talked about e:ay mon91 
in addition to the contract price or that he ever received the money 
from the accused. Joe Sudy alto denied receiving any money in excess 
of that prescribed in the contract. A oivilia.n auditor emplo;yed at the 
field testified that he had a conversation with the accused sometime in 

. July or August concerning the withdran.l from the petty cash .fund and that 
he told accused he should obtain a receipt from the receiver showi~ ,rq 
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the money was expended. Thi• was not done by the accused 1ri.th respect to 
the transaction in question, although it was apparently done with respeot 
to a similar offense alleged under Specification 4, Additional Charge II 
of which a.coused was found not ,guilty. 

The accused testified that he did not actually pay the money to 
Tyson tm.til he went to New York, a month after the withdrawal• and that 
he kept the money in a drawer in his desk in the meanwhile. 

Lieutenant Leonard testified, for the defense, that he hes.rd the 
accused, apparently ta.lkii;ig long distance on the telephone, saying some
thing a.bout tioo.oo, and that.after concluding the telephone conversation 
accused told the lieutenant that "one of those Joe• from New York want• 
money on the side for bringing a band down here.• The evidence for the 
prosecution establishes prima ~ that the acoused fraudulently converted 
the sum in question to his own use. 

Embezzlement is defined in the Manual for Courts-Martial aa 

"The fraudulent appropriation of property by a person 
to whom it has been entrusted on into whose hands it haa 
law:t'ully come. (Moore vs u. s., 160 U.S. 268)" (MCM 1928, 
par 14911) · 

"~ adult man who receives large suma of money from 
others for which he 1a responsible and accountable, 'Who wholly 
fails either to account tor or to turn them over when his ateward
ahip terminates, cai:i not canpla.in it the natural preswaption 
that he ha.a spent them outweighs an:, explanation he may give. 
however plausible, uncorroborated by other evidence. 

"An officer in charge of trust f'unda who fails to respond 
1ri.th them or account tor them when they are called £or by proper 
authority can not complain if the natural preal.11.ption that he 
has made away with them outweigh• arq uncorroborated explanations 
he may make, especially 1.f his explanation 11 inadequate and 
conflicting." (Dig. Op. JAG, 1912-1940, Sec. 451 (17)) 

See also to the same effect, ClC 204879, Fleischer (1936), VIII BR 121 at 
page 1391 CM 202137, Jaclc V BR 370. The effect of this rule was to place 
on accuaed _the duty todther produce the money or :ma.lee a satisfa.ctor;r 
expla.n,.tion of where it went. 

The court was free to disbelieve the accused's exple.nation. Lieutenant 
Leonard's testimony tending to corroborate the accused'• explanation 
was, of course, based on self-serving declara.tions made by- the accusttd 
himself. Standing by itself the evidence pertinent to this specification 
appears to be sufficiently strong to support a conviction. The accuaed'• 
explanation, however, i• given aome corroboration by the evidence pertinent 
to Specifications 4 and 6 of Addition&l Cb.a.rge II which involve similar 
alleged offenses. 
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With respect to those specifications the prosecution introduced 
letters to accused from. the Base Command, dated 6 January- 1947, requiring 
the accused to reply by indorsement why $50.00 was withdrawn from petty 
oash to pay "Bob Chester for Hotel Bill• in addition to a payment of 
$600.00, whereas the contract with the orchestra leader provided for a 
total payment of $600.00, and also why $100.00 was withdrawn from petty 
cash to provide for payment in excess of the contract price to e.n 
orchestra leader named Dean Hudson. In reply to both letters the accused 
replied by indorsements, dated 9 January- 1947, that the ba.nd leaders had 
retused to play at the club at the contract price and had insisted on 
additional remuneration. He stated that he was well aware that the 
demands were what is known as a "hold up" but felt tha.t the club•• 
getting a "good buy" even a.t the higher price (R 127, 141.-142J Proa Ex 
43 e..nd 44). The accused in testifying reiterated the substance or hia 
indorsements (R 182-6). Both Hudson and Chester testified that they did 
not receive a:rry payment in excess of the contract price (R 27-28J 38). 
Kr. George Thompson, 1lester's manager also denied receiving UJ¥ payment 
in excess of the contract price (R 42). 

Aa to Specification 4, Additional Charge II, involviDg the embezzlement 
ot $100.00, which accused stated he had paid to Hudson, a receipt for tioo.oo 
tor "Hotel Bill for band• signed by Hudson, ,n,.s introduced by the prosecution 
aa part of prosecution's Exhibit 44 (R 127). · 

Aa~to Specification 5, Additional Charge II. involTing the •bezzlmmmt 
ot t5o.oo, which accused stated he had pa.id to Thanpson, Bob Cheater'• 

·manager, Lieutenant Leona.rd testified, for the defense, tha.t he waa pres..t 
when that payment was ma.de and saw the accused hand $50.00 to •the chap 

. .w}lo wa.a ,rith Bob Chester" (R 168). 

Apparently the.oourt gave considerable credence to the accu.aed1 a 
explana'li,11,rith respect to the payments to Hudson and Chester. respectivel;r, 
because or the corroboration inherent in the signed reoeipt and Lieutenant 
LeonardI a te stimoey. · 

It would thus appear that it -.a.a not an uncommon practice for personnel 
collllected wi:th orchestras playing at Langley- Field to extort rauneration. 
in excess of the stated contract price. 

In view of the evidence tending to eatabliah such extortionate praotioea 
on the part of persons connected with orcheatraa, it oa.nnot be aaid that 

··accused' a explanation is not corroborated by credible ·evidence. Accor~l.y. 
although the evidence ~a legally sufficient to support the findings of 
guilty" in the absence of' prejudicia.l error, it cannot be said that the 
proof of g~lt is established by can.pelling evidence. There remains tor 
consideration whether the findings of guilty of the specification can be 
suatained in vift' of the errors ccmmitted with respect thereto. Theae . 
errors a.re enumerated and discussed below1 

a. The law member erroneously sustained an objection by the 
prosecution to the interrogation of a defense witneaa, who had obviously 

.surp:rised the defense, aa to an inconsistent pre-trial statement. lLr. • 
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Glenn Rigel, an au.di tor employed in the Budget and Fiscal 0ti'ice at langley 
Field was called as a 4ef'ense witness. He testified that he made aonthly
audits of' the books of the Officers' Mess except for the months or October 
and November 1946 (R 159). 

The record showa that during the course of direct examination or lfr. 
Rigel. the following occurreda · 

•Q. Mr. Rigel, do you recall having a oonver1ation with Col. Gale 
sometime during the month or July or August, 1946, approximatel1 
August 1946---in reference to monies paid by him to orcheatra 
leaders or orchestra ma.na.gers or other people whom he had 
booked, in addition to the monies called tor bY" the oontraot1 
ot the bandsf 

A. Yes Sir. 
Q. About l"hen was that converaationT 
A. I can't recall when it was. ' 
Q. I don't mean the precise date ---approximately -when was itT 
A. I don't recall the exact month---I imagine it n.1 in July or 

August. 
Q. Will you tell the Court just what ha.ppened'l · 
.l. Col. Gale asked me if--•well, he had :ae.de the expenditure ot the 

• sum or t100.oo or $60.00---I believe it was $100.00. He got it 
trca the change of the petty c&ah fund at the Club, and he asked. 
me it it had been handled as it should have been•. I told the 
Colonel to protect him.self, he should have a receipt signed by 
the receiver of the money showing wey the money- was expended. 

Q. Did he tell you wha.t the money ns expended fort 
PROSECUTIONa I objeota 
DEFENSEa It the Court please--• 
L111 The objection is sustained. 
DEFENSE, It the Court please, I don't want to be obstreperous
Uh I have . ruled on the questioning and I don't care to hea.r arr:,-

thing further. · 
DEFENSE, I want to read trODl the Me.nu.al, it the Court pleaae-- _ 
IJla No, the ruling has been made, &n.d that settles it. 
DIRECT EXAMINATION tO:NT 1Ds 
~. Han you told ua the entire oonveraationT 
A. Yes Sir, a.s I recall it. 
Q. A.1 you recall it. Did you haTe a. oonTerntion with me a tn 

d&ya agoT -
A. Yea air. 
Q. 'Where was that conversation had.f 
A. At the 0fticer1' Club. , 
Q. Don't you rec&ll making a statement to me a.t that time as to 

what Col. Gale had spoken. to you about? Don't you reca.11 telling 
me in connection with the hiring ot th• banda that he was being 
held up, lfr. Rigel---that the Club was being held up in having 
to pay this money ou.tT 
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PR0SECUTI0Na I oDjeotl 
Thh Objection sustained. 
DEFENSEa It I find---atter cal.ling a witness to the 1tand--

and he malLes a certain statement to m•• ud I call thil 
witness to the stand for the purpose ot bringing out 
what he told 11.e., you mean I can't'in1iat that he giTe 
the whole statement on the standf I can't retreah his 
recollection? 

I.Ma When I sustain an objection., that' a the rule. I ha.Te 
ruled on the que1tion." (R 160) 

"DEFENSEa A1 tar as I can·1ee it., ·the effect., as far a, a 
fa.ir witnes!J is oonoerned has been destroy-ed. And the 
Court won't permit me to explore this matter otthe 
conversation I had with this witness---it won't let me 
go into the oth.:ir testimony he mAY' have given me and 
which I want to bring out. 

I.Ma Let's let the Counsel be sworn and testify., if he has 
something to bring out. 

DEFENSEs You know that I am not going to take the stand and be 
norn ---Jou know I can't impeach my- own witneul 

Uh Row do you propose to do i t--·by remarka to the Court and. 
opinions and argumentst This is not the time for that. 

DEFENSE1 I only insist on my rights under the ~ua.1---'lrOUl.d 
the Court like me to read .fr0111. the :Manual? 

Ula N'o--the Court is familiar with the Vanual., You JU.Y' continue 
with your examination. 

DEFENSE, I will do the best I can--tbe only- thing I oau hope tor 
ia tha.t higher authority can realize the injustioe done the 
accused-that' a all I can hope for. A.a far a1 the Law 
Member is concerned., the accused cannot possibly have a fair 
trial." (R 182) 

"Q. I show you Prosecution's Exhibit ,f/42 and the attached matter., 
which is a part thereof---this petty-cash voucher for t100.oo. 
dated 15 August 1946., on the Sudy' orchestra--""'IR.s th~t ~e . 
one you ha.d the conversation in respect t of 

A. I oan•t recall whether it was Sudy or lmdson. 
Q. You said it could have been lmdson-it might ha.ve been Sudy' too. 

might it not'l ~ · · 
A.· I don't recall• Sir. 
Q. Doesn't this refresh'your recollectionf 

PR0SECUTION'1 I objeot1 
Uh -Sustained.• (R 163., 164) 

It was Hrioua error on the part ot the law member to sustain the 
prosecution' 11 objectiOll to the interrogation of' Mr-. ~~el e.a to hi II out ot · 
court oonveraation with counsel for the accused. It~II ob'ri.ous. that the 
def'enae ,raa aurpriud by Rigel's failure to testify aa to ·portioiit of the 
conversation he., as an auditor., had with the accused with respect to _the · 
reasons 'why' 1t was necessary to withdraw $100.00 from. the petty, ·cash tund. 
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Tha.t 1urpria• or entrapment of counsel, .torms a.n exception to the 
rule whioh prohibits the impeachment of one's ownwitneBB is acknowledged 
bt praoti.oallr all a.uthoritiesa 

•• • • Where a. party is oanpelled to ca.11 a witneaa whom the 
law, or the oiroumata.ncea of the case ma.lees indispenaible, or 
llher. a wi tnesa proves unexpectedly hostile to th• party' calling 
him, suoh party' is permitted to impea.oh the witneu. In the 
latter case it must tirat a.ppea.r th&t the witness is hostile 
and that the party- ca.lling him. h&a been aurprhed by the 
etldenoe ginn by _the witness. '1'h• witnen •7 then be asked. 
it he has 111.de inoon.htent sta.tamenta out o.t court, the U.e, 
plaoe, and oiroumsta.nc,es ot the at&teme.nt being described to 
hill. 1n detail, and upon his de.nia.l witne.sae1t~be oalled 1n 
proo!' that he did m&ke th•. While a. pe..rty' surprised by the 
hostile etldence ot his 01m witness Jr.A1' ill.pea.ch such witneu 
u indioa.ted a.bov-e, the pa.rty" is not :pe.rmitted to a.tta.ck the 
nput&tion ot such witness by ah.owing tha.t hia general ch.Ar&eter 
11 bad•. (W:CJL 1928, pa.r 1241• p 153) 

•• • • A witness llho une.xpecte-~ gin1 tea~ at T&ria.noe 
rlth at.&tem.e.nta made to a party" or 00-UD.Sel betcre the tri&l DAT 
prope.rly ht.T"e ealled to his attention hil form.er ste.ta.euts ill 
order to re.fresh hl.s :me:nory and 110ve hill to spH.k the truth by 
rrobing his oanscl.ancs, thua inducing hia to correct hia teati• 
•o.ey 0.r u~l&in th.e a.~:F-&r&:it inec::1s.iste::i.ey. or to en.a.bl• the 
ft..r''Q' ca.llin!; hill in some n.y t-o l11Ntra.liu his tes~ 
• • •" (S ltha.rton•, Cri:mbal E'rldcee, Seo l~S2, p. 2218J 
ln.po.re1 a Coje er E-r-1.de.noe. Se-o St5; 10 CJ Seo. 1227, p 10~2.c 
04•!.SSO':"O &.lth, l Ea (E:'O) 57'1, SS'lC-SSS) 

Ri.t•l 1 1 he-•UlltJ' .lri&J" be ir.farNid. .trca the !'a.et th.at he ii a. ciTi.li&n 
&Q-l«TH il:L ~• Bndt•t a:.d 1'i.1e&l Secti.cc c!' ~le-y Field, 'IOl.OH Chiet. 
Cclo:e.l ~ T&.a t:1• F,r....nd.p&l rl~HI fc.r -::.e -rre:uoution rltb. Napeot 
to 'ta• &::dit.l q,oa thich. the ~ro.ueut!.a::1 10-;¢.t to eiata.blh.h the a.lleg•4 
~•-ul•e.r.ta. Cmu•~uQUy coc.nl a.h~d. ~a.n bee:: perm.itted. •to 
r-t.fr-t,lli. hla tm.,.ry t..:,..i )liCTa. ~ lla t-o a;,e,al::: U.e tn:.~ r,- rrobi:g hi• 
om.uit-n--,1•. It ia r~l.y &.~p&.r&::t th&.t h&.! lige.l tutitied. th&t th.• 
&Nw•d ~cnnlw-d ~ in U1 _c.a.pa.c.i:t,- u a..~ter rlth rupeet to the 
~~.rt!~t:e ~-·~ ct 't!-.• ~rehu'tn. per1=.d ~ t..i.e Frc-per Mtb.e-da 
t.'t.:r ~~ ~T."ar-tt i:. ~eieu c!' ~. ~ cc::trs.at prtee, th• aecruud1 1 
~ti.Olll nU!i. r•.-?•ct '!.b.e.reto ..-o'l:l.d. h&'N beialll a.t le.ut pa.rti&.117 
~ei~e......_tt,!.., ~~e.:-mer•• tl::e la.w lllt!Jll':.ar1 • rulizg li&:de! the de.hr.a• 

. u. t~er~.i~ t;~ l&.y a. !°(''i.:"-:'iatio:i tcr ll..r--.a.oh.!J:,g the 11-'itnus. In om
f"i.a.1:i». t!'..e !.nr ltSZC.&r• 1 r..l!:.t• ft.re r,reju!iei&.l to the a.oeu.aed.' • 
~,1:t.a.::.t;!.Ll. rl.t~t;s. 

':).11 1L.Y 11t&..'-t.r•1 h~e.:-a..te i.::.rlta.tiO?l to co.::n.ul th.a.t the latter 
• 't:L.l:e 'U:t, 1tui.i a ~L~t ~ ill c:.'lr.3. -r..tr:e.ss {R 162) "ft.I &lao li&!l.17 

~-rt·:,.,r. l".: ::it.t.:'!t::.:-~. ll1 rt....~u to :p!.r..it t;:.e le.fa:ae to ntru.h 
1:!.rt.l' • N•:,:.lle,c~an :,- Jll!lU.S C.: t.~e i't!'ttj eu~ T"'1eher ~c.h be l;.aJ. 
cn:n;~!'lfl.a s.1 ~~r "SLI a.-:.1<0 1<1:io.a errcr. 

Sl 
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b. The prosecution-oamaitted error in cross-examin1ug the 
aooused with respect to th• accused's conviction. of petit larceDi}" in 1938 . 
after that matter was no longer in issue in view ot the stipulation to 
that effect, and in referring to that conviction in closing argument in 
OODJ1ection with the specification• alleging qbezzlement. 

It was admitted in evidence on stipulation that in 1938 accused had 
been convicted ot petit larC()Di}" for selling a RoOTer vacuua cleaner 
belongi~ to his employer and converting the proceeda ot t96.00 to his 
mm use (R 112, 113, Pros Ex _31, 32, 33). · 

On oroaa-a:aaination o.f' the accused, the trial judge advocate aakecl. 
. . . .. 

. •1 a.ak you, a.a a matter of fact, h01r it was that there wa• 
$595.25 worth or unaccounted stock belonging to the HoOT9r Vaowm. 
.Cleaner Ccnp&Di}"T * • •• (R 188) ' 

. ..., 
Although the defense's objection to thia question waa au.stained., the 

trial judge advocate repeated the question (R 189). 

Since the defense had freely admitted the prior conviction iuof'ar 
aa it wu pertinent to ...,,Specifioation 5., Additional Charge I (talH 

');r!'icial etatem.ent)., the only possible purpose of -the crou-examin&tion 
witli reapeot. thereto wa.a te show'that the acoused was a chronic embezzler 
and thus'Htabliah a likellhC\ocl. that he wa.a guilty ot the apeoitioa.tiona 
alleging aabezzln.ent tor which he wa.1 now on trial. 

In. referring to the acoueeci' a conviction of petit laroeDi}" in his 
cloling argument., the tri&l judge l'l.dvooate c0111111.entecl1 

•• • * Re didn't intend to do &Di}"thing wrong when he •old the 
Hoover vaocum oleaner. He wa• in destitute "'circU11U1ta.n.ce• - -
hia back ll'&a '\o the wa.11--dcm.'t hold that against h1L I don't 
a•k you to hold that against llia now --I don't ask you to 
judge him on that now, but I do ,ask you to judge him on the 
talH atatement)1e ha~ JU.de. The leo~ard doHn't cbange hi• . 

·tpot00 -From the Teey tiJae the &OOU88 Submitted hil api)licatiOll 
· or s, and hi• application tor a 0CIIIJll111ion in tae regular 
arq - those two - - right down to lua 66-2., he talaitied 

· atraight down the line. Re diem' t aiH a lick.• (R 2M) 
(Under100ril'lg aupplie4) 

Thia re.f'erenoe to the prior OOJ:Lviotion., although' it appear• to u to 
be ·sarcastic and intemperate, -..7 be conaidered as a proper conment ooncerning 

the credibility ot.the accuaed. It also pertains, 1trictly- apeaking., to 
the •peeitice.tiona alleging false ottioial atatem.ent,, although the remark,• 
•The leopard doesn't change his spot,• is auggHtin or an illherent 
·tendency" on the part' or acciised to OODDit otf'enaea aimilar to cbenleaent. 
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• • • • • 

The.t the latter innuendo waa intended 1a shown b)' the trie.1 judge ach'ooate• a 
further remark, pertaining pa.rticule.rly to the apecilica.tion now- under 
oonsidera.tiona ' 

•Aooori,1.ng to the aocuaed1 • atat•ent, Ji'trtrq Tyson auat 
he.ve been atarrlng to death in New York beoa.uae he didn't ha.n 
the t100.oo - - - judging by the number of telephone calls that 
,rere made asking Colonel Gale about the 'loot• and to bring 'the 
loot' up there • • • like the aocuaed when he aold the vacuua 
cleaner" (R 2H) ·· · ·-:-:- . · _ 

) 

It is well settled that evidence ot rerlous similar otf'enae1 it' not 
admiss b e to create an inference ot guilt or an oftenae for which a». 
aocuaod ia 011 trial, except as ••t forth below. 

In relennt part the lla.nual tor Courts..lle.rtial· provi~aa 

•A fundamental rule ia that th• proaeouti~n u.y hot 
evidence the doing of the act by ahol'Ting the e.couaed.1 1. bad , - , 
aoral oba.raoter or· former ldadeed.a as a basis tor an Werenoe 
o:t guilt. Thia forbids ~ reference to his bad character in . 
~- to:na, either by genera.l repute or by pers011Al op1ni0n1 ot -
individuals who _know him., and arq_ reference to fomer l1Htcitio 
ottenaes or other miaconduct; whether he has or h&i not ever 
been tried and convicted of.their ccnmisaion. 

•Tb.ere are certain exceptions to this rule; aaong them tae' 
tollowinga 

•Ir the accuaed takes the stand as a witness, his 
reputation f'or truth t.nd veracity -...7 be shown.· • • • 

"mien Ci"'fm1nal intent, motive, or guilty knowledge 1l1 
reapeot ot the act is an element in the otfente, ·charged, 
evidence of other acta or the accuaed, not too Nmote in 
rint or time, m.anitesting th&t intent, m.otin, or lcnO!"ledge, 

• not •de inadaissible by reason or the tact tba.t it DAY 
tend to eatabliah the commi11ioa of another ottense not charged. 
The oourt ahould not consider evide~ so ottered aa bearing 
in aJJi1 way on accused• s aharaoter. . 

•nie following a.re illuatrations of the rule and the 
exception• 1 t , 

"On a charge of asai.ulting & tellcnr soldier with intent· 
to wound, a form.er aas&ult on an.other soldier six 110ntb.1. be.tore 
and wider entirely different circumstances would not be admisaible~ ·, . 
having no bee.ring on the intent in the oa.ae charged.. 

*· . * • . •
•en a oharge of talaificatioll ot accounts of .tores, 'th• 

tact that the accused had embezzled some or. the Hae stores•. if · 
ottered as eTidence ot a. motive tor ooncee.ling tae eabezzlevnt 
by talaif'yiag accounts, would be admiaaibleJ but evidence ot a 
oonviotion ot tal1itioa.tion before enliltunt 1l1 a totally- diltinot . 
tran1aotionwould be illadmiaaible, ainoe such evidence bears solely
upon his general aoral cha.raoter and not ~on hil preHnt intezit or... · 
motive. (MCM 1928, par 112 b. pp 112-llS) (Underscoring 1uppll-4) · 
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"Evidence or the conrtction ot any crime 1• adJBiaaible 
for the purpose ot impeachment where such. crime eith.er involTH 
moral turpitude or is such as to affect the credibility' ot 
th• "W1i;nesa. • • * Before introducing such proor. the witness 
Jl\llt tirat be questioned with reference to the conviction sought 
to be sh01111• in order that he ray have an opportunity' ot dellJing 
or ot admitting and explaining it. If the witness admits the 
oon.Tiotion, other root i• unnecessa .• (MCM 1928, par l24b, 
p 3 Underacoring 3upplied · -

It was. ot course. proper to admit eTidence of aoouaed'a prior 
oonTiction to show that accused had talael;y stated that he had nner . . 
been arrested• indicted• or connoted or an:/' civil oi'tenaea. .l atat-•nt. 
in closing argument. limited in its application to the otf'enae alleged . 
in Specification 5, Additional Charge I would have beeu proper. Under 
the cirCUJUtances it would have been good praotioe tor the law member 
to inatruct the court that the conTictiou ot petit larceny-shouU. not 
be considered by the court in connection with the 1pecification1 alleging 
embeulemeut, although the abamce of such an instruction DAY not be 
error. 

llevertheleu. it is .obvious that the im.portance attached to the 
conviction by the prosecution in cro11•examination, and in closing 
arguaent in connection with the ·a.11eged embezzlements had a strong 
tenclen07 to induce the members of the court to attach improper 
iuculpator,r probative value thereto lrith reapect to the similar 
ottenaea 111th which. the acouaed waa cha.rged. · 

In our opinion· the cross•n:•rdnation ot the accused and th~ 
remarks made in closing argument went beyond the soope ot legiti.mate 
impeaobaent or legitimate ccmm.ent with respect thereto• 

. · In Vende?ool ,v.:· State•. (211 N.11'. (lJe'b) 605•. 807) the defend.ant wa1-
oro11-examine on de~OA a prior oonviotion. · . n.e appellate- com-t. 
in reversing the ocmrlction aaida 

·.. ; •it 1• quite ~pparaat -that th• lhe ot iliquizi ~r ~·· ' · 
--que1tion abne quoted (whether defendant had ever ben oonTictecl 

ot UlT tel0D1') was not intended tor the purpoae ot_laying & . 

foundaticm for, impeaching the witness; but reall;y tor the 
purpose ot showing that defendant was prone to acts .ot Tiolen.oe. · 

· · Defendant ha - admitted hil reTious convictions the .turther 
i.nq rz upon the aubjeot was improper. It ii a nll-recognir.ecl .... 
doctrine in criminal law that, ordiJlaril;r. previou1 convictions' "j~,~--:
aaJ:Jnot be received in evidence as tending to eatabl!;_ah th• guilt .. ~-. : 
of the ottenae tor which a.ceused 11 being tried • * •• . . . · . 

. ~. ~ 

. ·.;· 

The erroneous or~ll-examin&tion. and undue '.emphasil OD a.ceue41 8 : , - ·:·:·. 
prior oonviction n.s pr•,Udioial to the 1ub1tuitia.l· rights ,of the .. · · .•.:,_ 
accused, lince the legal evidence ot guilt wa1 not auch a.a to pra.ctioallt-:
ocmpel iJl the ainda ot reasOD&ble men a finding or guilty' (Cll ll.ft908 •. : " ·. 
Dig Op JJ.G 1912-40• ·Sec S96 (7), QI 2676U, Friend• ~7 BR 193.; 198, u4.: ·.· 

http:Tiolen.oe


(76) 

cases cited therein). 

In view of the prejudicial errors enumerated above we are ot the 
opinion that the findings of guilty of Specification 3, Additional Charge 
II cam,.ot be auata.ined. 

16. Among the m.aq errors assigned by counsel tor th• accused il:l 
hit briet ia an allegation that the convening authority' and hia 1tatt 
judge t.dvocate had dem.onatrated a preconceived. opini011 ot aC)Cu.eed.'1 
guilt, , and that the eta.rt judge advocate had expressed hia desire to 
convi.-t. the accused prior to the trial. It was argued that the oonnaing 
authority wa.a disque.lified &1 reviewing authority" by rn1oa ot h11 
la.ck or impartit.11-ty and intereat in the case. 

The :matters alleged by cowiael in support or hia auigment ot 
error w1th respect to the convening author1ty' s intereat in the caae 
are not reflected by th• record oft rial to which ~ oonaideratioa. 
ot the case ia liJdted under the prorlaiona of .Article of &r 60f 
(CK 316052 Lemua 1Jood, lat Ind). It does not appear trca the record. 
that the convening authority ft.I disqua.litied. UDd.er the proviaiona of 
Article ot 111.r 8 aa being either the a.C)Cuaer or the proaeoutor, or 
that his interest in the cue wa.a uiyth1ng other than otticial (KCK 
1928, par ~). 

With respect to counsel's allegation.a against the atatt judge 
advocate the record shoo that ll:1.11 Lil~y KoLaughlin. a witnHI tor 
the proaecution. who teatitied lll. th respect to Specifications 8, 9, and 
10 Additional Charge I (Obscene rcarkl in "fiolation ot Artiole of 1ra.r 
95 ot which a.caused ft.a found not guilty-) (R 81-88). stated on croaa• 
examination that ah• ha.d made a pretrial 1tateme1:Lt to the 1tatt judge 
a4Tocate and tha.t the la.tter told her that charges weN being. brought 
against the accused. She alao stated that he asked her whether ahe 
could furnish a.rq evidence which would help ia obtaining a conviction 
(R 86). 

Detenae coU118el argued, at the trial and ill h11 briet, that the 
1taft judge advocate was di1qual.1f'ied. tr011 writing the rni..- 1n tb.11 
caae (R 86). . 

The 1t&tt judge advocate did not ha.ve an opportunity to, ·rebut th• 
witne11•1 teatimoey. It is al10 noted that the 1tatt judge advocate'• 
reTin -na aotuall7 prepared b7 an asaiatant atatt judge advocate. In 
thia conneotio:a. it ia noted that 1n concurring 1JI. the NTienr'• reTin 
the 1tatt judge advocate camnented. u part, 

-With reterence to s:, having talcm the atatnumt ot the 
witneu, Lillie li.oLaughlin, I did thi• whea I f'ound that ahe wa1 
lea.Ting Langley Field permanently the tollawing :m.ondng. Her 
original statement -n.1 rambling and extremely verboae and I 
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11hortened it, reminding her that onl7 the bare tact• ahould 
remain. I put no words into her :mouth a1 to what Colonel Gale 
had said to her, to Captain Waasua, or to Corporal Beahear, WAC. 

•As to defense counsel's inaiatance that I aa not eligible 
to renew the cue, both Article or Wa.r 'TO u4 the Manual tor 
Court1-Jla.rtial require me apeoit1cdl7 to fllUDJbe into the 
ffidenoe before a. ca.H 11 Hnt to trial. I ll'Ould not 'be doing 
~ ciu-ey it I tent a cue to trial not belinil:ig the aT&ilable 
evidence to indicate tba.t the accused ii guilty' ot rrery charge 
and apecification ••t forth oa the charge llheet.• 

It 111 not illherentl7 improper tor a ata.ft judge advocate to aasiat 
in the investigation of ofrenaea which ooa• to his attentiou ottioially-. 
The proviaiona of Article or War '10 and pa.rt.gra.ph 35b. Manual for Courta• 
lla.rtial, 1928, require a reference to the 1tatt judge advocate before 
th• appointing a.uthority 111&7 direct the trial or~ charge bf a general 
c0urt-1U.rtial. lib.en ch.argea are 10 referred, 1 t becomes the du-ey or the 
1tatt judge advooate to examine the charges a.nd aooanpanying papers, to 
aaoertain if' the charges and apecitioationa are properl)- drawn, that
the,- have been properl)- investigated, and that then i• sufficient evidence 
to warrant trial. If it appears that the inveatigation is inadequate he 
mAy recommend the return or the papers tor further investigation. Con
ceivably-, to save time, he may assist in such further inveatigation or 
personally inteni.ew wit:nessea to a.1oertain llhether the evidenoe warrant• 
trial.-

It would be unrea.l11tio to auUl!.e tha.t during the 001r ae or hi• 
examination of.the cha.rges and acoanpt.Di)'ing paper• the 1taft judge 
advocate will not tonn at lea.st a tent&~\\ opinion aa to the merita ot 
the oa4e. It ia to be auumed, ho..-ever..,7lie will not pe:nait hia per10:n.1.l 
opinion to exercise ~ undue influence in ooxmection. with hi• further 
prooeuing of the oase both before and &f'ter trial or to inter.tere with 
his objectivity with respect thereto. 

It may also be reuona.ble to aaauae that the Jl.ellbera ot the court 
are familiar with the proviliona of Article of liar 70 am that they 

. realize that the atatf judge advocate a.nd the t.ppointing authority' have 
arr1Ted. at the opinion, that there ia 1uf'tioieat eTidenoe available · 
to warrant trial and to eatablbh a prim& fa.oie oaH, but not that the 
acouaed ii guilty. Such knowledge on the part ot the court ia pre1uiutcl 
not to atteot their 'presumption of the accu.aed'• innocence. It auat alao 
be presumed., prima fach, that the court tried the c aH acoorcl1ng to the 
e'rl.dence pur1uant to its oath (.lW 19). Great care Dll18t be exercincl that 
no augge1tion ot the a ppointbg authority' 1 or the atatt judge adTooate' • 
per.on.al opinion as to the :merits of the oaae coma to the attention ot the 
.t)6urt (MCM 1928, par 41~, p :52, CK 126676, Dig Op JAG. Sec 395 (63), CK 
260478 llankonki, :59 BR 277J CM 291499 Thorne, 'T BR (NilO - KTO) 287J CU 
3186641..pa.da, 6 Bull JAG 122) 

In tho instant case, a purported auggestion of the start' judge 
advocate' a vi81f8 o-• to the attention. of the court upon the orou• 

36 

http:3186641..pa
http:per.on.al
http:inteni.ew
http:pa.rt.gra.ph


(78) 

enmination of a witness tor the prosecution. Thia intorma.tion was 
elicited bf the defense. 

It does not appear, from. the record u a whole, that the 
atllf:t' judge adTocate'1 purported expression of his personal opinion, 
influenced the court in arriving at its findings. The accused was 
found not guilty of mAD:'/ speoificationa including those concerning 
which 111.u KcLaughlin testified. 

In those cases where the issue as to accused'• guilt. or innooenoe 
is in delioate balance, error ot the kind asserted bf the de:t'enae would 
atfeot the legal sufficieno;y ot the record. In our opinion any possible 
error in discloaur~ to the court of the matters com.plained ot ru.y be 
cured in the instant case by confirming action in disapproving the 
findings of guilty whioh. as indicated above, are not supported by 
clear and compelling evidence ot guilt. 

17. ?he accused ii 53 years or- age, :married, and supports his 
mother and father and his wife's child by a former marriage. A 8UIIIIU1.ry 
of hia testillloey w1th respect to his viviliatl background and experience 
aq be found in paragraph 4 above. Iar Department records show tba.t he 
was inducted into the military service on 5 January 1942. Arter 
sucoessf'ul.17 completing the Arrq Air Forces Administrative Officer 
Candidate School he was commissioned as a Second Lieutenant, J..rrq of 
the United States on 5 August 1942. Re was promoted to First Lieutenant 
on 15 Janu&?7 1943; to Captain on 5 June l943J to Major 12 February l944J 
and to Lieutenant Colonel on 17 Jla.y- 1945. He served in North Africa and 
Italy from June 1943 until August 1945. His liar Department Personnel file 
shows that he was awarded the Bronze Sta.r lledal on 9 November 1944. On 
6 July 1944 he was reprimanded under the provisions ot Article or War 104 
for retuaing to C01!1ply with the orders or a British Military Policeman 
who was in the execution of his office. Efi'icieno;y ratings a.va.ilable 
in the War Department shOW" that he was rated Superior .from 1 Ja.nuary 
1944 until August 1946. He was not ra.t.d frOl'I( August 1945 until 31 
December 1945. He was again rated Superior from l January 1946 until 
29 .Auguat 1946. Thereatter he was rated Unsa.tistactor;r by the C0111118nding 
Officer, 304th AU Base Unit. 

18. As indicated above, oonsideration has been giTen to ora.l 
argument and to a brief filed on behalf' of accused by Jlr. Irrln. •lcbaa.u. 
In addition thereto consideration has been given to letters, dated 2 and 
14 April, addressed to the Secretary of •r trca Mrs. Clarice Gale, 
wife ot aoouaed. 

37 

http:sucoessf'ul.17
http:8UIIIIU1.ry


(79) 

19. The court was legally constitued and had jurisdiction ot 
th• person and the offenses. Except as herein noted, no errors 
injurioualy e.tfecting the substantia.l rights ot the a.ccused were 
oc:mmitted during the tria.l. The Board of Review is of the opinion that 
the record of trial is legally insufficient to aupport the tinding1 
of guilty of Charge I and Specifications 1. 6 and 6 thereunderJ legally 
sufficient to support the findings of guilty of Additional Charge I and_ 
Specif'icationa l, 2, 3, 4 and 6 thereunder.; legally ·insufficient to BUpport 
th• finding• ot guilty of Specification 7, .Additional Charge IJ legally 
insufficient to support the findings of guilty of Additional Charge II 
and Speoificationa land 3 thereunderJ legally sufficient to support 
only 10 :amah of the sentence as provides tor diamiaaal and legally 
auf'ficent to warrant confirmation thereof'. Dismiual is authorized upon 
a conviction ot a violation of Article of 1l'ar 95 and no other punishment 
11 authorised upon suah. conviction. 

On [eayq • Judge AdTocate--~------
Judge Advocate 

Judge Advocatef!::::t±t: 
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JAGH-Cli .323089. 1st Ind 
iJAOO, Dept. ot the J.rmy, 11'ash1.Dgton 25, D. c. OCT 1 ·.,_ 1947 
'1'01 Secretary o! the A.nrrr 

·1. Pursuant to Executive Order No. 9556, dated 26 l&ay 1945, there 
are transmitted herewith for your action tbs record o:t trial and the 
opinion o:t the Board of' Review in tbs case of Lieutenant Colonel )(yron 
Gale, 0-561064, Air Corps. 

2. Upon trial by gemrai court-martial this o!.ticer was .found guilt7 
of wrong~ solic1ting certain woman employees at the Langley Field 
0!1'.1.cers Mess to commit acts o! prostitution (Charge I, Specs 1, 5, 6); 
of ma.Jdng false o!.ticial statements with respect to his educational and 

. c1 vilian E111Ployment background, and o! .falsely concealing a c1vilian 
conviction !or pet.it larceey, in connection ll'ith his application for 
a Regular Artlr3' comm:l.ssion and in supp~ng data for a WD .AGO Fora 66-2 
(Additional Charge I, Specs l, 2, 3, 4, 5, ?), all in violation of 
.Article otllar 95; ando! embezzling a total amount of $300.00, pro
perty of the Iangle;r F1eld Officers lless, in violation o! Article ot. 
War 93 (Additional Charge II, Specs l, 3). No evidence of previoua 
c:-0nvictions was introduced. He was sentenced to be dismissed the ser
v.1.ce,-to torf'eit all pay and allowances due or to beCRaM due, and to 
be con1'.1.ned at bard labor tor two and one-half' years. The ravining 
autlx>rit;r approved the sentence and .f'onrardad the record ot tri.al for 
action under J.rticle o! War 48. 

-........ 3. A BWllll&rY o! the evidence m;q be found in the accompanying 
op1n:ion ot the Board of Review. ,_ The Board is ot the opinion that the 
~cord ·ot trial is legally in.sufficient to· su.pport the .findings ot gm.lt;r 
ot Charge I and Spec:l...tications 1, S and. 6 thereunder (eolicitation tor 
proatitution) J legalq sut.ticiant i.o support the findings of guilty- ot 
.ldd:l.tional Charge I am Spec1:f1cat1ons l, 2, 3, 4 and 5 thereunder (tal.se 
official statements in c;omurotion with application for a commission in 
the Regular .Arno).; legally insuf'ficient to support the findings of guilt7 
ot Additional Charge I, Specification 7 (false o.tticial statement 1n hr
Dishing data tor a WD J..00 form 66-2); legally insufficient to support 
the .findings o:t guilty- ot Additional. Charge II and Specificat1ona l and · 
3 thereunder (embezzlement); and legally- euf'.tlcient to support o~ so 
much ot the sentence as provides for dismLssal., and to warrant confirma
tion tbereot. I concur in tbat opinion. 

, On 21 Januar,- ,1946 the accused executed an application tor 
commission in the Regular Army am on 1 September 1946 he executed a 
Supplemntal Information- ·fora tor a Comm:l.ssion in the Regular .A:rtq. 
On these forms the accused stated that he had attended Brom Universi"t,-
tar four ;rears and had been gracmated 111th a Bachelor's Degree in EconomieaJ 
that he bad taken a one ,aar post-graduate course at the Un:1:nrsit;r ot 
ltl.cbigan, majoring in Merchandising; tbat be had been employed by Hart
Sc~ff'ner and Karz fioiL 193~ until 1942 as merchandise and sales managers 

. ' " . 



·(Bl) 

that he had been employed by the Atlanta Hub Compacy, New York City as 
Road Merchandise and Sales Manager for thirty-two stores supervising 
the work of 500 employees; and that he had never been arrested, indicted, 
or convicted of any ci'Vil offense other than a minor traffic nolation. 
Stipulated evidence showed that accused had never attend.ad e1ther Brown 
University or the University of Michigan; that ha had never been em
ployed by Hart Scha.!f'ner and Marx; that -e had been employed by om 
store of the Atlanta Hub Company as a oredi. t manager supervising the 
work o! five or six employees; and that in 19.38 he had been con'Victed 
o! petit larcecy of $96.oo, the proceeds of the sale of' a Hoover VacUUJI 
cleaner, in the Court of Special. Sessions ot the City ot New York, 
County of Kings. 

:W.srepresentations as to accused's educational background ap
peared on accused's WD AGO .form 66-2 which was prepared at Greensboro, 
North Carolina, on 15 November 1945, There was, however, no e'Vidence 
that the accused made any mlarepresentations at the time aIXi place al.-
1.Gged. Ha bad made similar mlsrepresentatiorut in connection with hi.a 

, application for Officer Candidate School in 19,42. For all that appears 
in the record, the classification officer who prepared the f'orm 66-2 my 
have obtained the data from records appearing in accused's personnel fila. 

With respect to the findings of guilty of Charge I and Specli'ica
tiom l and 6 thereunder which involve the al.laged solicitation of varioua 
women to conmd.t acts of prostitution, tba credibilit7 of the witnesses !or 
the prosecution was seriously impeached on cross-oxam:1 nation and the prose
cution coimuited prejudicial error by comnenti.ng improperly on accused's 
silence with respect to those speai.ficationa. With respect to a sill:Llar 
of'!ense alleged in Specification 5 of Charge I there ,ras a complete failure 
of proof. 

Under Speoification 1 o:t .ldditional Charge n the accused was al.
leged to have embezzled $200.00, the proceeds of. the sale ot six slot machines. 
Tha slot machines were sold on 15 September 1945, pursuant to the resolution 
o! the Board of Governors of' the Langley Field Officer• Club, of' llhich club 
the accused was the officer in charge. Both the accused am the cashier ot 
the club testified that the accused turned the money over to the cashier but 
the books of the club did not show an:r entries pertaining thereto. The 
books of the club w1th respect to the proceeds o.f gambling ldnnings were 
kept in an extremely loose manner. Both accu.sed and the cashier testified 
that the prooeed.8 ot the sale of the slot machines could have been, and 
probably were included in funds reported and entered on the books as "Re
ceipts from .Amusement Deuces.• Under the d.rcumstances, it does not ap-
pear that the e'Vidence establishes beyom a reasonable doubt the accused'• 
gui.lt ot the embezzl.emant alleged. . 

With respect to the fl.nding of guilty of' Specification 3, Ad
ditional. Charge n, involving the embnzlement of $100.00, tm proof is 
not strong. Prejudicial error in not af"fording the de.fenae an opportunity
to impeach a hostile witness aDd improper arguments b7 the prosecution 
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:necessitate tba disapproval of the findings of guilty or that specification. 

4. The accused is 33 years o:t age, married and supports his mother 
and father and. hi.s wife's cbild by a !'ormsr marriage. War Department re
cords show that he was inducted into the militar,r service on S Januar,. 1942 • 
.l.tter successfull¥ completing the J.rrrq ilr Forces Adm:l.Ili.stratiTe at.ticer 
Candidate Scb:>ol he was commissioned as a Second Lieutenant, .A.nq of the 
Urdted States, on S .A.ugust 1942. He was pro11¥>ted to F1rst Lieutenant on 
lS January 1943; to Captain on S June 1943; to Major 12 February- 1944; and 
to Lieutenant Colonel on 17 ~ 1,945. He served in North Atrica and Italy 
from June 1943 unti.J. August 1945. Hi.s War Department Personnel .til.e sbon 
that he was awarded the BronmStar Medal. on 9 NOTember 1944. On S J~ 
1944 he was reprimandea under the provisions .of Article of War 104 tor re
.tu.sing to comp~ with tbs orders o:t a British ll:Llita.ry Policeman who was 1n 
the execution of his office. Effi.oiency ratings available in the W'ar Depart
·ment show that he ms rated Superior from l Januar;y 1944 until August 1945. 
He was not rated from August 1945 until 31 December 1945. He 1rU rated 
Superior from l January 1946 until :8 August 1946. Thereafter be was rated 
Unaati1factor;r by the Commanding O!'.tt.cer, 304th W' Base Uili.t. 

5. Consideration bas been given to a brief .tt.led by Jtr. Irvin Waldman, 
attorney tor accused, and to oral argument by Mr. Waldman in behalf' ot the 
accused. Consideration bas also been given to letters, dated 2 am 14 J.pril 
respecti·vely, addressed to the Secretary o! War from Mrs. Clarice Gale, 
wife of accused. · 

• 6. I recommend that the fiooings ot {¢.lty of Charge I am Speci.f'J.ca
tiona 11 S and 6 thereunder, Specification ?, Additional Charge I; and 
Additional Charge II and Specifications l and 3 thereunder be disapproved; 
that only so mach ot the sentence as provides tor dismissal be approved, 
and that the sentence as thus modified be oonf'irm.ed and carried into execu
tion. 

7. IncloNd berm.th is a form o! action designed to ctrrrr the tore
going rec0lllll3ndationa into ef'f'ect, should such''recommendationa meet 111.th. 
fOU1" approval. 

2 Incl.a H.CEEEN 
1 - Record of trial :Major General 
2 - Form of action The Judge Advocate General 

( Dept Army, OCl,!O. 27 , 22 Oct l?!i7) • 

http:oonf'irm.ed
http:Speci.f'J.ca
http:ll:Llita.ry


(83) 
WAR DEF.ARTMENT 

In the Otfice of The Judge AdTocate Oenera1 
Waahington 25, D. c. 

JAG~ 323108 

'UNITED STATES 

v. 

Major JAMES D. ROCKETT 
(0-436538), Air Corpa 

2 6 .AUG 1947 
' 

.. 
TECWICAL DIVISION, AIR TBA.INING CCJO(AND 

SCOTT FIELD, ILLINOIS 

Trial by G.C.K., convened at Boca 
Raton Jr,q Air Field, Boca Raton, 
Florida, 27 May 'J,947. Dislliaaal 
and total torteitures. 

OPMON ot the BOARD OF RtVlEI 
HOT'l'ENSTEIN, GRAY and SOLF, Judge Advocates 

l. · The Board or Renew haa exaa:! ned tae record or trial 1n the caae 
ot the otticer nMed above and aul::aita this, its opinion, to The Judge 
AdTocate General. 

2. .locued iru tried on the following Cb.argea and Speciticationa a 

CH.ARGI Ia Violation or the 6l.at Artica or Yazo. 

Specitication 11 In that Kajor Jame• D. Rockett, attacked unassigned. 
· Squadron I-:-l, 3501n J.rs:r Air Forces B&ae Unit (bdar Technical 
School), Boca Ratoa. jrq Air Field, Florida, did, 11itbout proper 
•lea-re, absent llimself' from lli atation at Keesler Field, 
Kisaialippi, !r011 about 5 Janui17 1947 to about l3 Januaey 1947. 

Spec1fication 2a In that Kajar Jaaes n: Rockett, attacud unuaigned 
Squadron K-1, )50lat Anrr Air Forces Bue Unit (Radar Technic&l. 
School), did, at Boca Raton A:rmy" .Air Field, Boca Raton, nor1a.a, 
on or about 4 February 1947, fail to repair at the tb:ed time 
to the properly appointed place of' duty !or instruction 1n• 
Class Ol06?-2B. 

Specification 3t In that llajor James D. Rockett, attached unassigned 
Squadron K-1, 350lat.Arrq Air Forces Base Unit (Radar Technical 
School), did, at Boca Baton J,rq Air Field, Boca Raton, norida, 
on or about S Jl'ebru.aey 1947, !ail to repair at the fixed time 
to the properJ.¥ appointed place or duty tor instruction 1n Class 
0106?-2B•• 
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CHARGE IIa Violation .ot the 95th. .Article ot War. 

Specification la In that l!ajor James D. Rockett, attached 
unassigned Squadron K-1, 3501st Army Air Forces Base 
Unit (Radar Technical School), Boca Raton Arm::,' Air · · 
Field, Florida, being indebted to Messrs ll. s. M!ll.ikin, 
K. L. Raynolds, and E. W. Hollar, jointly, in the SUII 
o:t $950. :tor money lost in a dice game 'With the said 
llessrs lljJJ1k1n, Reynolds and Hollar, which amount 
beo&11e due and payable on 17 July 1946, did, at Boca -· 
Raton, Florid.a, from 17 July 1946 to 7 Karch 1947, 
dishonorab]J tail and neglect to pay aaid debt. 

SpecUieation 21· In that llajor Jaus D. Rockett., attached 
· . unassigned Squadron I-1, 3501st Ar«¥ Air Forces Base 

Unit (Radar Technicu School), Boca Raton Az,icy- Air 
Field, Florida, being indsbted to Gaptain J~hn N. 
Bu.ckle;r in the sum ot $5.00, tor ca.':lh borrowed !roa 
said Captain John N. Buckley on ll December 1946, which 
&lllount beoae due and payable on 20 .December 1946, did, 
at Boca Raton, Florida, :trom 20 December 1946 to l2 
Fehrllaey 1947, dishonorably tail. and neglect to pay
aaid debt. 

~ci:tication 3: In that 1lajor Jaaes D. Boakett, attached 
unaasii119d Squadron K-1, 3501st AJ:w;y Air Forces Base 
Unit (Radar Technical School), Boca Baton JnrJ' Air 
Field, Florida, being indebted to !lajor Albert.Cris 
in the aua ot $20.00 tor money borrOlfed .tram the 
aaid llajor Albert Cris, on or about 15 December 1946, 
did, at Boca naton, norida., from 20 December 1946 ·, 
to l2 February- 1947, dishonorably tail and neglect to 
pay said debt. 

Speeitication 41 In'that llajor JSZl8s D. Rockett, attached 
unassigned Squadron K-1, 3501st Arsrr:l Air Forces Base 
Unit (Rada:- Tecb.-u.cal School), Boca Raton JrrrI¥ lli 
Field, Florida, being indebted to Saptain.Alexander 
I. ll:l.tchell), 1n the sum ot Forty Dollars ($40.00), 
tor cash borrowed from the said Captain Mitchell, 
which amoU11t became due and payable on or about · 
1 Deo9lllber 1946, did., at Boca Raton, ·P'l.orida, .frat 
about l December 1946 to about 18 Karch 1947, dis-

. . honorably' i'ail and neglect to pay said debt• 

. Specif'ieation 51 In that llajor Jaaes D. Rockett, attached 
unassigned Squadron K-1, 3501st Any Air P'orcea Base · 
Unit (Radar Technical School), Boca Raton ~r.,- Air 
Field., norida, being indebted to John J.. lD.&Yer in · 
the sua ot $200. for house rent which became due and 
payable 8 Karch 1947., did, at Boca Raton, Florid.a, troa 
8 Karch· 1947 to 16 April 1947, di•honorablJ" tail and 
neglect to pay- said debt. 
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Speeit'ication 6: In that 1Cajor Jaaes D • .Rockett, attached 
unassigned Squadron K-1, 3501st Army Air Forces Base 
Unit (Radar Technical School), Boca Raton Amy Air Field, 
Florida, being indebted to John A. Xhayer in the s\DI ot 
$200 • .for house rant which became due and payable 8 .lpril 
1947, did, at Boca Baton, Florida., troa. 8 April 1947 
to 16 April 1947, dishonorably .fail and neglect to par
said debt. 

Specitication ?: In that llajor JS11es D • .Rockett., attached 
unaasigned, Squadron K-1, 350lat Array Air Forces Base 
Unit (Radar Technical. School), Boca Raton !ray' Air 
P'.i.eld., Florida, did, at West Palm Beach, norida, on 
or about 18 November 1946, with intent to defraud., 
wroniful.ly and unla-wf'ully make and utter to Burdine 's 
West Palm. Beach, Florida.,· a certain cheek in words and 
figures as £ollows I to wit I 

ATLANTIC NATIONAL BANK o.r. 
W. PAUi BEACH, FL! NOV 18, 1946 NO_ 

PAY 'l'O THE 
ORDER OF ----BURDINE1S ----- 8 28,95 

- T..-enty--Eight Dollars and 95/100 ----- DOLLARS 

is/ J.AW'.S D. ROCKETTADDRESS Morrison Field 'llAJ AC 0436538 

(Endorseaent on back of check) 
PAY. TO mE ORDER OF 

ATLANTIC NATIONAL BANK 
OF WEST PALM BUCH, FWRID.A. 

BURDINE 1S INC . 

and by means thereof, did traudulently obtain .troa said Burdine'•, 
· aerchandiae or the Talue of $28.95, he., the said Major Jaaes D. 
Rockett, then well knowing that he did not have and not intending 
that he should have sufficient .funds in the Atlantic Jrational 
Bank ot West Palm Beach, Florida, tor the payment ot said check. 

Specit'1eation 81 ~ that Major Jam.es D. Rockett, attached unaasigned, 
S4uadron K-1, 3501st Arrs:r Air Forces Base Unit (Radar Technical· 
School)., Boca Raton Army .Air Field, Florida, did, at Palm Beach, 
Florida, on or about :31 December 1946, with intent to deb'aud, 
wrongful]s" and unlawfully make and utter to Ted Stone, Jlanaier 
ot TA-BOO Liquor Store, a certain check in 110rds and !igures 
as tollows, to wit: · 

3 
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; . No _____ 
Ptc :,1. 1946, 

!TI.ANTIC NATIONAL BANK 
llEST PAUL BEACH, FLA.. 

PAY 'l'O TS OBDER O'I _____ ______________T=-A_-.i=.BOO 

QQ... 
-Fin llX 

00 
f 5 XXX /a/ _,._n;;::m=--=D=•..c:RQC=KETT,=:;.c......,

MAJ AO 0436538 

(Endo.rseaent on back ot check) 
PAY TO THE ORDER OF 

THE FIRST NATIONAL BANK 
IN PALlL m:ACH, FU 

TED STONE 
TA-BOO, INC 

OFER.A.TING ACCOUNT 

and by- M&na thereof, did traudulently obtain trom aa1d '?ed stone, 
aerchandiae ot t.he value ot $5.00, he, the said Major James D. 
Rockett, then wall la:lowing t~t he did not have and not intending 
that he ahould have su.fticient .funda ill the Atlantic National Bank 
ot 'Ies'\ Pala'Beach, norida, tor the p&]lleot ot said check. 

Specitication 9& In that Major Jaae1 D. Bockett, attacned 
unaa1igned, Squadron K-1, JSOlat ~ Air Forces Bue lJnit 
(.Ri1,dar Technical School) , Eoca Raton J.rrq Air Field, 
Florida, did, at P&,lJI Bea.ch, Florida, on or about l Janua;q-
1947, with intent to da!raud, 11rongtully and unlawf'ully 
make and utter to Ted Ston•, Manager ot '?1-BOO Liquor. 
Store, a certain check ill words and :tigure·s aa toll.on, 
to wits 

No _ Jan 1 1242· 

ATLANTIC NATIOH.U. BABK 
1r. P.wL BEACH FU. 

PAY TO THE ORDER OF ____TA...-... 000______________ 

---ismNTYi!a!.!:!i!U.J:..JP9~LIABS!iea2JA:"-02.!ou./.:!::100~-===~-----..JDOLL1RS 

_tzo,oo /a/ JAW p. FQQmT 
MAJ jC 0436538 

(Endor1aaent on back ot check) 
PAI TO THE ORDER 01 

TBE FIRST NATION.I.L WK 
IN P.Alll BEACH, FU 

TED STONX 
TA-BOO, INC 

OFERATrnG ACCOUNT 
4 



and b;r means thereof, did fraudulently· obtain .troa said Ted 
Stone., merchandise ot the value or tro.oo., he., the said l(a.jor 
James D. Bockett., then well knowing that he did not hue and 
not interuUng that he &1hould han auf'ticient .tunda in-the 
Atlantic National. Bank~ West Pala beach, P'lo.rida, tor~ 
payaent ot 11ai.d check. 

Speci!ication 10: In that Major Jaaes D. Rockett, attached 
unassigned., Squadron K-1., 35018t J.ray Atr Forces Base Udt 
(Radar Technical School)., Boca Raton ~ Air Field., Florida, 
being indebted to Ted Stone., in the 8Ull ot t78.3S., tor good.I 
had and delivered., which uo1mt becaae dua and payable on 
or about 26 December 1946, did., at Boca Baton, Florid&, 
fr011 26 Dec9llber 1946 to 12 Februar7 1947, d.ishollot"abl.7 
tail and neglect to -pay said debt. 

Re pleaded guilty to all the Specifications ot Charge I and Charge I, not. 
guilty to all the Specifications ot Charge II and Charge II. He na found 
guilty ot all Chargea and Speci!icationa. lio evidence o! 8rJY prertoUI · 
conrtctiona was mtroduced. He was sentenced to be diaiaeed the 1enie• 
and to forfeit all pq and allowances due or to becoae due. fhe rertewi.nc 
authority approved the aentence and tonrarded the record ot trial under 
Jrticle o! War 48. · 

. . 
3. The .tollorlng ertdence n.s introduced as to Charge I and the 

Speci!icationa thereunder. 

For the PF9.f9CuUon: 

. .Accused absented hillselt witho\'lt leave tro:m. h1a proper station 
tro11 S J8ZlllJir7 1947 to l3 January 1947 (R. 7, Pros. Ex. 1). Accused. tailed 
to repair ~t the .fixed t1ae to the 1:roper~ appointed place of duty for 

·c1&a1 instruction on 4 !"ebruar7 and again on 5 February 1947 (R. 9, Pros. 
Ex. 2). 

For the de!tpHI 

Accused pleaded guilt7 to th• Char1e and.the tJaree apeoiticationa 
thereunder, and in u:tenuat.ion testified that 1rhll• on lean he ,uttered· with 
llnorrhoid trouble. 1rhich prevented hi.a .traa trawling., thus eauaing h1a al>aenoe 
wit.hout lean. He did not report to a doctor (L 2), 24, 25). He testified · 
that he wu again bothered with beaorrhoids on 4 and S Februa.17 1947, aDd 
tor that reason failed to repair to scheduled claa.es. lie did not get a 
aedieal. excuse to eonr hi.a abaenees tr011 clua (L 26). :He testified that 
he had torurl.7 had haaorrhoid trouble and had had an operation therefor.· 
On 23 April 1947 accused wu ginn a playaical. and neuropa}"Chiatric e:na1naUon, 
at which time he wu round to h&n a moderate aaorrhoid condition (R. 32). 

s 
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4. The !ollov1ng nidence was introdn.oed as to Charge 'II and the 
· Speci!ications 'Ulereunder1 

Specitica:Y,on 11 The proaecution introd:aced. depositions bT 
Jlr. Hollar ani llr• .Reynolds (R. 10, Pros.· Ex. 3, 4), the substance o! 'll'hicll 
_,,~ that. on or about 17 July 1946, accused was playing in a dice gt-• with 
thea and a third party-, in Hickory-, North Carolina•. During the course o! 

• the gaa accused wrote checks in the amount o! $950.00 to COTer hi• losses · 
and·g&Te thea to Hollar, Reynolds, and V1J11kln. The cheeks nra dram on 
the .ltlantic lational Bm:ik, Weat Pal.m. Beach, Florida, and nre returned. by
the· bank because payment had been a topped. No reillbur1eaent therefor we. 
aade to any ot the three men• 

.lceused admitted that he TOlunta.rily engaged in the dice game 
to which reterenoe has been made, and that he hid pla;red. with the other 
panicipanta on prertous occuiona (R. 26). ll• adlli.tted issuing six 
Checka in the total 1m of t350.oo durinc.the course o! the game (R. 27, 
28, 29,.Proa. k. lS; 16, 17, 18, 19, 20). He stated that the dice game 
waa illegal in North Carolina; that he had reason to bellen that the game 
wu ·erooked, and that when a spectator thereto exprea,ed the same ballet he, 
the nm aornini, stopped payment on the checks (R. 24). . 

. . ' 
. .... Specification 21 ·The prosecution introduced Captain Brickley-, 

,mo testitied that on ll December 1946, at the request o! the accused, he · 
paid !or accused a $2,.50 loss in a ..bridge game, end that soon thereatter, at 
the request ot the accused, he loaned hiJa. another $2.50. Accused waa to 

, repa;y- the $5.00 b7 20 December 1946, nen Chriatmas leave started. !le did 
nc~ aee accused qain until l3 January 1947, at llhich time he did not · 
aentio~ 'Ule debt. He never saw accused again but the loan waa repaid b;r 
110ney orde~ 1hortl7 be.tore the tri&l. (R. ll, 12). . 

. J.ccused admitted that. he borrowed the $5.00, and stated that he 
full.7 intended to repay the loan but wu unable to do so betore 20 December 
1946, on which date he left Keesler Field T8r7 lmrriedly (R. 23, 29)•. 

Specifica;tion 31 Prosecution introduced Major Criz., who testified 
that on or about 15 December 1946, he loaned accused, who lived next door to 
hia in Bachelor ot!icers' Quarters, $20.00, at -.h1.ch time accused entioned 
repaying hill., ha •believed11 on 18 December when Cris was to leave !or 

· Chriatll&S T&cation (R. 12). There was no apeci!ic 8gl"fflllnt as to tho tills o! 
repaJ'lll.ent. Witness stated that he was not anilable at all times prior to 
goitl.g on Christmas leave., as he was quite busy gettillg read.7 to depart 
(R. 13). · 

·1ccused admitted. the loan and stated that he had .tull intention.a 
ot paying it (R. 23, 29). '- Ba did not aee Major Criz .tram 19 December 1946 · 
until the day- ot the trial, due to the !act that he lett ~aesler Field ney 
suddenly. !le stated that he repaid llajor Criz after comnencement ot these 
proceedizlg1 (R. 30) • . ' 
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Specification 41 Prosecution introduced Captain llitchell 'as a 
witness, Yho testi.fied that on 25 NOTellber 1946, when accused reported to 
Keesler Field, he loaned accused $40.00, which accused -..-as 1uppoaed to pay 
ae (Mitchell) as soon as he received his travel payt' (R. 13). He stated 
that accused did not repay hi.a 1mtil shortly betore .trial., and that he did 
not ae• accused atter the loan was :made (R. 14). 

Accused adll1.tted the loan, and stated that he fully intended to 
repay it, but that he did not do so 1mtil 13 Kq 1947 because he juat didn't 
haTe the mone7. .lccused aade no attempt to reach or contact Captain Jiitcbell 
(R. 23, 30). . · 

Speci!icationa 5. 61 These 1pec11'1cations charge that accused 
dishonorably- neglected and tailed to.pay John J.. Thayer $200.00 tor rent 
due and payable on 8 Karch 1947 and a like aaount due 8 April 1947. Proe•
cution introduced Th~r who testi.fied that on 8 February 1947, as agent 
tor the owner, he rented an apartment to accused and that $200.00 per month 
rental. waa to be paid in advance. The accused lloved into the lp&rtment on 
8 February. !{e testified further that accused waa dilatory- in pay:u:18 the 
rent for the first month, but paid it during lfa.rch. Aa f'~ aa Thayer wu 
concerned, on 16 April 1947, accused owed a total o.t' $400.00 tor rent ~or 
the two :monthly' periods beg.inning 8 Karch and 8 J.pril, but he did not kncnr 
whether accused p&id the rent to the landlord (R. 14, 15). 1'hayer testified 
that he had been told by the landlord that accused had paid the rent tor the 
period up to 8 April 1947 (R. 16). · · 

11:cused adm.tted renting the apartment at '\be.rental teru •tated, 
and that rental £or the month beginning 8 Februar7 ,ru paid a.rter the due 
date. Be atated that on or about 15 April he paid ~e landlord tor the 
11.0nth bi!!e'm:1ne 8 Karch (R. 24., 30). He had made an agreeiaent with the 
landlord to the effect that he didn't have to pay the rent in advance. 
She told hill. that lhe would • go al.onga wi:\h hia until he collected. his t~ 
pay, which he had.not been abl.e' to collect since ha loat.his Form 5 (R. 30). 

Speciticatiop.s 7, 8. 91 Theae epec1f1cationa char1e that accued, 
With intent t.o detraud, wrong.tully made and uttered thrN •enral checlai in 
the 1\lU o.t' 8,28.95, $5.00., and r,o.co, kncnring th.at he did not h&'n nt
ticient .t'lmds in drawee bank, Atlantic National Bank, West Pala Beach, · 
llorida, f'or pa;yment o.t' s.td check,. . (.. 

.. 
· proaecution introduced the CNdit aanager ~ Burdine'a to whoa 

the $28~95 check wu gi.Ten tor aerclumdiae rece1Ted llho. teatified that the 
check )lad been rettimed .t'rca the bank urked •inautticient fund.a• (R. 17, . 
Pros. Ex. 6). Burdin•'• had nenr reoa1Ted.'8l)y aoney or p&yment.on the 
check, or 8fJ7 reply to letters written t.o tlie aocued on the 1ubject of 
pa,-ent on 20 November 1946, 17 •Januaey 1947, and 1, April 1947. The lut
aentioned letter wu forwarded bJ" registered aail, and a return receipt 
•igned ~ accued. wu receiTed. b7 ~·• (R. 17, 18, Proa. h. 7, 9). 

7 

http:p&yment.on


(90) 

Accused ad:aitted that he made and uttered the check to ;13urdine'•, 
and stated that he beliffed he had enough money- 1n the bank to cOTer it 
(R. 24, 31). lie had receind no correspondence ho• Burdine's, probabl.7 
becauae ot .hi.a .frequent changes ot atation,. until the registered letter 
reached h:1a on 24 April 1947 (R. 24, 31, Proa. Ex. 9). Since that date 

· he had not had auttieient 11one7 1'i.th llb.ich to pay 1 t (:a. 31). 

Prosecution introduced aa a witnes1 lfr. Stone, operatcr ot TA-BOO, 
a kind ot eating establishment and nigh't club., who testified that on .31 
December 1946 he cubed a $5.00 check for accused (R. 19, Pros. Ex. 10). 
~ the same night or the toll.owing dq he cashed a $70.00 cheak tor accused. 
Accused received cuh tor both checlat and both checks were returned by' the 
bank marked •1naut.t1cient llmds• (R. 19, 20, Pros. h. ll, 12). Mr. Storie 
teatitied that on 28 Janua.ry 1947, he wrote to accuaed informing hi.a ot the 
return ot the two checks, and that accused replied b7 telegram dated the 
1ame day- aald.ng tor a ccmplete bill so the account coul.d be settled (R. 2l.1 
Pros. h. 14). Since that t.im h9 had had no further correspondence with· 
accused, but accused had discussed the matter with hill. 1everal times and 
the llhole thing TU on a .friendly basu. During his last conversation with 
accused, the l&tter Hid he hoped to ta.ke. care of the matter within a tn 
neka (R. 21). fhe accused had .frequently dined at TA-BOO, and stone•• 
prenoua dealing• with h:1a nre verr 1at1.a!'actory (R. 22). . . 

. Accused &da:ltt•d cubing .the two check.a at TA-BOO. He 1tated -that 
an otticer from llorrison Field was supposed to liave deposited $130.00 to 
accused'• account on or before 31 Deceber 1946; that he wrote the checks 
bellning the $130.00 had been depolited and the checka would be honored 
(R. 23). Accuaed brther atated that he had asked the· Trial. J\ldc• Advocate 
to subpoena thia officer from Morrison Field and .that the •ubpoena waa 
eerved, but that he receind intorution on the day' ot the trial that the · 
o!ticer could not attend because ot difficulties at hoae (R. 23). 

. Specificat1op. lO cllargH that accused did dilhonorabl.7 !ail and 
neglect to pay a debt of t7S.J5 to the atoreuntioned Kr. stone from 26 
l)eCeaber 1946 to 12 February 1947. Prosecution introduced Mr. Stone 'Who 
stated that the debt wu incurred on 26 December. 1947 £or food and liquor 

. consuaed by' accused. and. h1a wife, and that no p~ent had been lllW• lie 1lad 
reque1ted pa,-ent on 28 J8ZJUIJ:l'7, had subeequc:ntl.7 thereto, on Tario\UI 
occuiotlS, discuaaed the matter with accused, and that during the l&lt 
diacuHion the accuaed said that he hoped to take care of the matter 1D a 
tn weeks. Be atated that he did not doubt this atatam.ent (R. 20, 21, 22, 
23, Pros. Ex. lJ). lfr. Stone did not recall whether accused bad enr had 
a charge account 'With T.l-BOO prior to the time this debt na incurred, bttt 
accused had been 1D there Jll&n7 ti.us (R. 22). The accused adllitted the 
indebtedness charged (R. 23). 

s. Alter banns been warned ot h1a rights by- the law aaber, accused 
elected to be norn and teatitied that he returned to the tJm.ted States 1n 
Kay- 1946, alter &1.lllost tarrr -years in the European 1'heatre (a. 23). Upon 

- h1a NtllZ"D from recuperation lean, he reported to Korriaon Field (Jlorida) • 
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On 20 June 1946 hi• .tiancee (later bis wite) an-ived in New York from E:ngJ and 
by air. She was .from a ,reaitby taml.y- and waa accustomed to han quite a 
bit o! money., but could bring only- $300.• 00 with her. She liTed 1n nrious 
hotels in N8'1f' York and Florida and. had ha&T.Y expenses. After b.e was aarried 
he took an apartment in Palm Beach., where he lived until November 1946, · 
when he was trans.f'erred to Keesler Field .f'or a aeteorology courae., learlng 
his wite in Palm Beach. 'lhen he 118nt on Christmas leave ha lavishly enter
t.ained his wi.f'e at the TA-BOO and other places. It 1t'U during the period 
.trom June to December 1946 that he borrowed the :aone;r., wrote the checks, 
and requested.the $130.00 loan (to which reference has been made above). 
Re stated that bis absence without leave and his .taU"ure to repair to 
acheduled claases ,ras occasioned by hemorrhoid trouble. He moved his wi.f'e 
to Keesler Field but be!ore he cOlll.d locate an apartment he waa transferred 
to Boca Raton Field .tor an Engineering an~ Survey course. Orders tor the 
latter :move were not received. until 18 or 19 January to report .tor classes 
on 20 January. In the consequent hurry- to depart he did not pay his obll
gationa, and le.rt his Form S and his clothes at Keesler Field. He stated 
that h1a expenses at Boca Raton Field were ver:r high because he had to 
keep his 11'1.te in a hotel. while •the aeaaon was in .full swing.• !is pa7 
,raa reduced $160.oo !or being absent without leave at Keesler Field, and 
this was a financial blow to bi.a, particularl.7 because he did not han his 
:rora 5 and so could not collect f~ pay. Tu remainder o.t 1ihe pertinent 
testiaony of accused haa been set forth in the preceding paragraph (R. 23, 
24). 

6. . At t.o Specii'icationa l, 2., a:nd 3 ot Charge I and Charge I, the 
m.d.ence clearly- establlshea the guilt of the accused.. He admitted the 
necessaey- facts and pleaded guilty to the Charges and Speeiticationa. 
Accordingl.7, it is the ·opinion o.t the Board of Ren.ff that the f'inc:Unp 
ot guilty- are aupported by-clear and e<J11pelling testim.oDT as •11 aa b7 the 
~~ . . 

7. .•As to Charge II and the Specification.a there'Ulldera 

Under Specification 1 accused was convicted of diahonorably .fa:i J1 ng 
and neglectini to pay debt• in a total amount ot $950.00 .tor mone:, lost 1n 
a dice game. Xhe accued admitted writing checka tot.aJJing that amount, 
dellnring same to the persons named, and stopping payment thereon. The 
accused testitied, without centradietion., that the dice game wu illegal 
1n llorth carolina, the aitus ot the game. under the lan ot that atate, 
tbe debt waa void and waa not a legal obligation o.t accused (He. 2142, 
?l. c. Code of 1939; ~ n Faucett, 29 s. E. 362). Furthermore, the 
accused disputed the fairness o! the game 1n which he incurred the debt., 
and explained the grounds !or his belie! that tM game was •crooked.• 
.&ccuaed 1a teatim.ocy- in this respect 1a unoorroborated. But.there is.no 
prenaption that a gambling game conducted in Ti.elation ot la 1a fair. 
Und.- theH circuutances., the Board of Bevin is of the opinion that the 
mdenee did not eatablish beyond a reasonable doubt that the failure ot 
accused to P"l these debta waa 'IJJ:'Ongtul. and di1honorable (Cll 203609, VP:wA, 
7 BR 241., 261.) • . 
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Under Speci.ticatiorua 2., 3., and 4, accused waa convicted ot dia
honorabl.7 tailing and neglecting to pay debts in the sUll8 ot $5.001 $20.00., 
and $40.00 to three several Army ofticers. The debts were .treezy admitted. 

· The times set for pa;yments were rather ind~inite. In two ot the cases 
the apeci.ticat,ions allege nonp&)'llent for less than two months after due 
date. In the other ease payment was to be made wheu accU&ed receind his 
tr&Tel pe;r. There is no erldence that the accused eTer receiTed this travel 
pa7. Durillg the periods o:£ default charged, two ot the creditors nenr au 
the accused; the other creditor saw hi.Ill but once. No demand was made for 
the payment ot arry ot the debts. All were paid before trial. The gravamen 
ot the ottenses charged in these three apecitications lies in the diahonorable 
character ot hia tail.Ure to pay the debts., arising from circU11Stanoes which 
ao characterize it., not trom the default (CK 246716, Dittmer, 30 BR 157., 170; 
Cl[ 270-400, Lawson, 45 BR 257; CM 232882, Io.ford. 19 BR 229) • It is the 

_opinion ot tba Board ot Review that the record of trial :i8 legally inauf'ticient 
to characterize the failure to pay these debts as dishonorable, and to sup
port the findings ot guilty under Specifications 2., 3., and. 4 ot ChSl"ge II. 

thder Speci.tications S and 6 the accused was comicted ot du
honorably .tailing to pa7 John A. 1'hayer., an agent tor the landlord., aaounta 
due tor rental ot an apartment on 8 Karch 1947 and 8 April 1947. These debt• 
nre past due for 39 days and 8 day1 respactinly. The. accused testitied 

. that he had not paid the rent in ad.vane~., as provided. 1n the rental agreement., 
but stated that he had explained. bis predicament to the landlcrd, had actu
ally pa.id the )(arch rent ,on 15 April, and that the landlord had agreed to go 
along with accused until he collected his !lying par. Tb.ayer testitied that 
the accused had aubsequentl.7 paid directly to the landlord the rent due 
8 Karch, and that he did not know llhather the rent due 8 April had been paid 
or not. rt is theretore undisputed that accused was dealing directly' with 
the landlor.d., and. no evidence was introduced to contradict acau.sed'• statement 
u- to a 11aiTer by the landlord of' that portion of the rental agreement re
lating to payment 1n advance. Neglect on the part of an o!'i'icer to pay his 
debt1 promp~ly ia not ot itself au!'f'icient &rounds tor charses against hill 
(CK 235676., Em,., 22 BR 2011 209). ihe record discloses no f'alae repPe
sentat.itn} !'raud, deceit., or dishonorable conduct in connection with the ac
cused's dela7 in_tbe payment of' these debts. His defaults., although only 
tor briei' periods, are not commendable., but certainly' could not PG.deemed 
dishonorable and particularly' so "When, as in this case, the officer had been 
1n financial straits for aorae months (cu 248934., Vurraz., 31 BR 389, 399). 
The Board of Renew is of the opinion that the record ot trial is legally' 
insuttioient to support the findings ot guilt,- under Speci.f1cationa S and 
6 ot Cha:-ge II. 

Under Speciticationa 7, 8., and 9, accused ,ras conTicted of · 
wrongtully and unl.atul.ly making and uttering, with intent to de.fraud, 

. three several checks well knolfing that he did not have., am. not intending 
that he should have., su!'ticient tunds 1n drawee bank tor p~ent ot e&111e. 
Ona check (to Burdine 1a) for $28.95 was written on 18 NoTember 1946. 
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Accused testified that at the time this check was written he 
believed he had sufficient money in the bank to cover it. No evidence 
was introduced as to the actual condition of his account at the time thi8 
check was written. though it was sho·im that tiro days 11.ter the check had 
been returned for insufficient !'unds. There is no evidence that accused 
received notice that the check had been returned until 24 April• 
approximately a month before the trial. During the period from shortly 
before the check was written until accused received notice of the return 
of the check• accused lived in various hotels and apar-bnents in West 
Palm Beach. Morrison Field. Keesler Field• Baca Raton Field• and Delray 
Beach. It is not incomprehendble that 1uring such a period he would 
fail to recaive his bank statements or the notice from Burdine• s. After 
accused was informed that the two checks written to TA-BOO had been 
returned. he had various conferences with payee about them. and the 
matter was being handled on a friendly baais. 

There is no evidence. as to the Burdine check. that accused did 
not intend that there shoald be sufficient funds to meet it. or that he 
wrote the check with intent to defraud, or a.a to the actual oondition of 
his account at the time the cheek was written. As to the two cheok1 written 
to TA-Boo. however. he kn81f' that he personally- had not deposited sufficient 
fund.a_ to cover them. He stated that another officer had agreei to deposit 
to his account. on or before 31 December. the sum of $130.00. That same 
evening he wrote ch.acks in a total amount of $75.00. Such action on tho 
pa.rt of the accused was certainly not sound business practice. But the 
record discloses that accused requested the Trial Judge Advocate to subpoena 

, tha.t officer. who might corroborate accused'• statementJ that the subpoena 
· ·was served• but that this officer did not appea.r at the trial. The fact 

that accused requested the subpoena. to issue, howev&r. lends credence to 
accused's unoontradicted statement to the effect that he believed that 
he he.d sufficient money oredited to his account to meet the oheoks issued 
a.ge.inst it. The Manual for Courts-Mal·tial (1928 Ed. a.a corrected to 20 
Apr. 1943• par. 151) states that a.n instance or violation of the 95th 
Article of War is •giving a ohecx on a bank where one )cn01rs or rea.sonAbly' 
should know that there are no funds to meet it. M.d without intending there 
should be" (underscoring supplied). The Board oTieview is ot the opiiilon 
that theevidence does not support the element of fraudulent intent beyond 
a reasonable doubt. 

Nevertheless.- as a matter of military law. the uttere1.nce of cheek•• 
without maintaining sufficient :f'unds on deposit to provide for payment 
upon presentation. in itself constitutes.conduct discreditable to the 
military, service in violation of Article of War 96• regardless of intent· 
to defraud or guilty knowledge (CM 249232. Norren. 32 BR 95, 102-103. 
4 Bull JAG 341J CIJ 320578, Himes). As to Specifications 7, 8 and 9• the 
Board of Review is of the' opinion that the record of t ria.1 is legally 
sufficient to support only the lesser included offense of wrongfully 
failing to ma.inta.in a sufficient bank balance to meet iuued cheeks, in 
violation of Article of \Var 96 {Cl' 248031., Raquet. 31 BR 81; CM'. 260073. 
E!:2,!s. 39 BR l33J _CM 275488• Wagner• 48 BR 45• 61). 
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Under Specitication 10, the accused was convicted ot dishonorably 
failing and neglecting to pa:;- a debt of $78•.35 to TA-BOO. Tlle owner or that 
establishilent testified that on Tarioua occasioru, accused had discussed the 
11.atter with hill., that his previous dealings with accused were Tery satiafactory, 
and that he did not doubt accused'• statement to him. that accused would take 
care of the 11.atter within a fevr weeks. There was nothing fraudulent involnd 
in the creation o! the obligation. There was no conduct on the part ot ac-. 
cused with re:terence to this obligation that could be characterized as dis
honorable, and no evidence that he evaded pBiY]llent, or practised &n"J' fraud or 
deceit upon lfr. Stone. For these reasona the Board of Review is of the 
opinion that the findings or Speci:tication 10 ot Charge II are not legally' 
sustained by the record of trial (CK 261964, BrophY, 40 BR 371, .376; CK 
Z762.50, Harvey, 48 BR 2.39, 248; CK 221992, lloore, 49 BR 153, 167). 

9. lb.e accused is 28 years o:t age, and married. · Before enlisting 
:tor cadet training on 12 July 1941 he ccapleted three ;)'8ars o:t college. Re 
was comrl.ssioned ncond lieutenant 13 February 1942 and af'ter saning for 
seTeral months on patrol duty in Ca.litornia and Iceland., he was sent to the 
European Theatre of Operations and served there until returning to the Olited. 
States in Jlay 1946. He hu been awarded the Bronze Star, European Theatre 
and American Theatre 11.edala, and 1a authorized to ear senn oTerseas bars. 
No erl.dence ot prior court-u.rtial conTictions was introduced, and the tile 
does not disclose an:J" civilian crill:1.nal record or delinquencies prior to his 
entry into the service. · · 

10. The court ,ra.s legally constittttied and had juriadiction of the 
person and the offenses. No errors injuriously af'fecting the substantial 
rights ot the accused were comnitted. In the opinion ot the Board of Review, 
the record ot trial is legally su.tticient to support the tindiniS ot guilty 
of Char&e I an~ the three specifications thereunder; legally insutticient to 
support the findi.Ilgs of guilt7 or Speci:ticati0ll8 l, 2, .3, 4, 5, 6, and 10 
ot Charge II; legally sur!icien\ to support only' so much of the findings ot 
guilty or Specilicat.1.ons ?, 8, and 9 ot Charge II a., find the ·accused iUilt7 
or making and uttering the checks respectively described therein at the time 

. and places and to the person alleged and o:t obta1 ning by aeans thereof 
respectiwl7 the prope:rt1 u alleged, and wrongfully ta.1J1ng to maintain 
sufficient funds in t.he drawee bank alleged to provide tor payment ot said 
checks ,rhen presented for payment in due course; in Tiolation or Article ot 
War 96; and legally sufficient to support the sentence and to •arrant con
firmation thereof. Dia:isaal is authorized upon conTiction ot a violation 
of Articles ot War 61 or 96. 

-"-~~..;.;:..--i.~.-'*-+----,-J' Judge AdTOcate 

Judge Advocate 

Judge Advocate . 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, ri. C. 

JAGN-Ql 3:?3109 
..,. : \' 

I,; 
~- •. ··, 

UNITED STATES ) SAN FRANCISCO FORT OF EMBARKATION • 

v. 

Private OZIE J. KINGERY 
l 
) 

Trial by' o.c.y., convened at 
Camp Stoneman, California, 22 
May 194?. Dishonorable dLs- • 

(35430163), 9223 TSU-TC, ) charge and confinement !or 
Casual Detachment, Staging· 
Sections Command. ~ rive (.5) yea:rs. Penitealiiaey. 

HOLDING by tha BOARD OF REVIEW'. 
JOHNSON, BRACK and BO~, Judge Adwcates 

·1. The record of trial in.the case ot the soldier named above 
has ~een examined by the Board o! R~view. 

2. The accused was trie.d upon the- tollOld.ng Charge and Speci-. 
· !ications · · · · · 

CHARGES Violation o! tbe 58th Article of war. 

Specification& In that Private Ozie J. Kingery, 9223"' -·· 
Technical Service Unit-Transportation Corps, Ca8Ual ·. 
Detachment, Stag:1.Dg Sectiona Conmand, did, at Camp 
Stoneman, California, on or about 9 October 1942 

·. desert the Service of the United States and did re
main absent in desertion until he surrendered himself' · 
at Fort Ha,as, ·Columbus, Ohio, on or about 2:.> January · 
194?,. : . . . ,,. . ' 

:t··-
. .>· . 

He pleaded not guiltT to the Charge am Speci!ication but guilty to··.·. 
the lesser included offense of absence without leave from 9 October · , ·. 

· 1942- until l4 Janu.ary;l947··1n violation of the 61st Article of War. ··-·::,: :.
He was found guilty of the .Charge aDd Specification and sentenced .to ·. 
be dishonorably discharged the service, to .forfeit all pay and allow- . :- . 
ances due or to become due, and to be con.fined at hard ~abor !or· ten • . : 
years. The reviewing. authority approved the sentence but· remitted that .• 
portion thereof' adjudging ~ontinement in excess of' five years, desig- · ,. : 
nated ~ United States Penitentiaq, YcNeil Island, Washington,. &B the 

, . . ·, ..-' ·... , - \ . . . ·- ' . .- -· . . ~ •. . . 
,: • ' . --~ 1 • 
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place of confinement, ~d forwarded the record of trial for action pur
suant to Article of War 5o½. 

3. No 'Vlitnesses testified., and the only evidence introduced by 
either prosecution or defense consists of two morning report extract 
copies. The first of these., introduced as Prosecution's Exhibit 1., 
reads as follows: 

J.ru.r:, serial number 

Grade Company., regiment., and arm or service) 

EXTRACT COPY OF :MORNINJ REPORT OF -

Code No C Stoneman Calif , 
Company., troop., battery., or detachment (Regiment or other organization) 

Entry for October 9 1942 

Dy to A1«lL 1800 

/s/ S G Asbill 

/t/ S G ASBILL 
Major Vet Corps 

Code No 918 - Cam Stoneman California 
Complete designation of colllm:Uld Station IBte 

I., Stephen G Asbill ., certify that Ian the commanding 
(Name., grade., and arm or service} · 

officer of Code No 9189-1 and official custodian 
(Complete designation of command) 

.of the morning reports of said conmand., am that the foregoing 1s 
a true and complete copy (including arr:, signature or initials ap
pearing thereon) of that part of the morning report of said com
mand submitted at Cp Stoneman Calitornia for the dates indicated 
· (Station) . 
in said copy- which relates to · - ··~ 

Full name., Army serial number., grade and organization of person 

Code No 9189-A Cp Stoneman California 
nferred to in extract copy) 
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Signature}. 

S a· ASBILL MAJOR VET COOPS 
(Grade and arm or service} 

True Copy /s/ Charles A.. Lagrand 
Capt . TC• 

The second~ introduced as Prose_cution•s Elchibit 2, re~ds as :f'ollows: 

"EXTRACT COPY OF MORNING REPCRT 

LAST NAME - .FIRST NAME - llDDLE INITIAL 

KINGERI Ozie J 

Am.{! SERIAL NO. 
354.30163 

CCl!PANI, REGtMEN1'., AND ARM OR SERVICE 
' ' . ~ 

EXTRACT COPY OF MCRNINl REPORT OF 
.. 

· 

- .
COMPANY., TROOP, BATTERY, OR DETACHMENT 
2116th ASU, Cas Se~, Ft ·~es, Ohio . 

REGIMENT OR O'lHER ORGANIZATION 
. ,, -

14 Jan 47 ·· . 
. Kingery, Ozie J 354.3016.3 Pvt .· · - · ~- '· 

· · (J.tchd) 0819 as AWOL tr Cp Stoneman . . _._ 
C~ since 1942'. (ml ~dered to Post P.14 O:f'!ice Ft Hayes Ohio) 

.·, . '... -~ . -·:-· .:- ~·~ 

21 Jan 47 
Kingery., Ozie J .35430163 Pvt· (Atcbd . 
Unasgd* reld atchd dropped tr rolla _;" ·. ; ... 
& retUl'ned Cp Stoneman Calif par 10. 
SO 15 Hq Ft Hayes Ohio departed 1400 
21 Jan 47 

· COMPIETE IESIGN.A.TION OF COMMAND .•. 
_2116th JSU, Cas Seo 
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STATION DATE 
Fort Hayes, Ohio 5 May 47 

I CERTIFY that I am the commanding officer of the above desig
nated command and official custodian of-the morning reports 0£ 
said oommand, and that the foregoing is a true and complete 
copy (including any signature or initials appearing thereon) 
of that part ot the morning report of said comnand suanitted at 
Fort Hayes, Ohio for the dates iooicated in said copy which 
relates to the person referred to in extract copy. 

SIGNATURE 

John H. Perkins· 

TYPED_ NAME, GRADE, AND ARM OR SERVICE 
JOHN H PERKINS, Capt. CMP" 

4. There is nothing in evidence in this record upon which the court 
could legal.:cy base its finding. 

The evidentiary value of Prosecution I s Exhi.bit l is limited to 
the wordaa 

"Zntry £or October 9,- 1942 

Dy to JWOL 1800• 

The omission or the nama 0£ the accused .from the body of thee .xhibit, as 
distinguished i'rom the certification thereof, is such as to render it of 
no probative value in this case (CM 318685, Sustaita, VI Bull. JAG 61). 

Prosecution's Exhibit 2 is legal evidence that ti» accused re
ported in at Fort Hayes on l4 January 1947. The remark •as .l'WL from 
Camp Stoneman California since 1942• is obviously hearsay. 

The unauthorized absence of accused is thus established solely
'b7 his plea 0£ guilty to that lesser included offense. But accused 1n 
his plea expressly denied the intent to desert and "in the absence of some 
evidence, however slight, to indicate his intention not to return, the 
presumption that the accused intended not to return arising .from unauthoriud 
absence much prolonged and established ~ by the accused's plea, is not 
su.t.t.Lci~ to overcome the express denial of the accused contained in hia 
plea.• (Ill.g. Ops. JMJ 1912-40 par. 416 (8) and cases cited therein). 

. •, 
In view of accused's plea, md Prosecution's Exhibit 2, the re

, cord of trial ia legally su!ticient to support a i'inding of guilty- ot the 
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lesser included of.fense of absence without leave in vi'olat1.on'or1:A:rticle 
o.f War 61. Siooe such offense was committed·. on :9c·Octbb'er'i'1942./theiiiaxi
mum authorized . punishment) therefor. is.: dishonorjlriJ.e' 'discha:iiefj'orl'elture 
o.f all pay arxi all.OW'ances due or to become 'due/and coiifineme':nt. at hard 
labor for six·-months (par. 104£., l£M, 1928) in some place other than a 

1>enin:~i~f:) ;_-~~~~fj\:~-:~~~1r., ~-~ ,~f-;!7J1f~J:~s;_~j~;fon_1AW 42). 
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, __ ·_·'.?•:,::. For··the· l"easons. stated the_;Board., ~f:Reyie:,r~hogts,:~he}f~~tti of 
•1 trial-' legally sufficient· to ·support o~ so much" of ·the, finain'gs as' 

finds··:the accused1'didj at Camp Stoneman; ,Califoi:nia';° on:'·or ~bo~t''~Octo
::-.:.::1 ;::,i.Uberr1942_, without·:proper· leave:absent- himself 'from?-t;,he r~ervice·ror:the 

· ;,.; ·.:reunited States and did remain absent until he surrendet"ed himself at· 1 

- .::o-'-IFort:Hayesj Columbus/ Ohio, ·on or about l4 Jarru.ary 1947, and ·oruy-'so 
,nJm-iich':ot' tbeisentenca aa provides .for dishonorable''discruirge;',tota1·,: 
b0:tor.feituresram· confinement: at 'hard''labor' foi-'' six(months'in'_;a 'ptic• 

other': than a:'· pen! ten tiary; ,Federal' ·r·erormatory-'or':c8rreet1onal" instt-

r:~~:.,~~!~~~~,'"-~,~- ~:;.~;r~jL.::~~~~ ;:,: :;:;:-~:.:'_'·:· -~ ,:,·'.~ ':::~~:~:~;~ L~ ::~t·.3s,~~:~~; ,j,~~~-1:;~, J F;~'.~~'I;: -'_~l 
.r:o ..t.:t :.:...~ -~J .r.~0.J: 
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JAGN-CM .32'.3109 . 1st Ind 
WD., JAGO., Washington 25., D. C. 
TOz Commanding General., San Francisco Port of Em.bar~ation., 

Fort Mason., California. 

1. In the case or. Private Ozie J •.Kingery (.354.30163), 922-3 
TSU-TC, Casual Detachment., Staging Sections Command., I concur in 
the holding of the Board of Review and for the reasons stated therein 

. recommend that only so much of the findings of guilty of the Charge 
and its Specification be approved as finds that accused did, at the time am 
place alleged, absent hi.1I15el.f Ydthout proper leave from the service of the 
United States and did remain absent until he surrendered him.self at Fort 

, Hayes., Columbus., Ohio., on or about 14 Jamiary 1947., in.violation or the 
61st Article of War., and 'that only so much of the sentence be approved 
as involves dishonorable discharge, forfeiture or all pay and allow- . 
ances due or to become due, and confinement at hard labor for six·months 
in a place other than a penitentiary, Federal, reform.awry or cor::-ectional 
institution. 

2. When copies of the published order in this case a- e forwarded 
.. to this office they should be accompanied by the foregoing holding and 
this iniorsement•. For convenience of reference md to facilitate at-. 
taching copies of the·published order to the record 1n this case., please 
place the file number of the record in brackets at the end of the pub-

_llshed order, as followsi 

• 

. 
l Incl THOMAS H. GP.EEN 

Record of trial :, , Major General .\.: '.. 
1'~ Judge Advocate Gener,-1 
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DEPARTiilll~T OF THE AIMY 
.Office of The Judge Advocate General 

Washington 25, O. c. 

JAGN-CM 323136 26 September 1947 

U N I .T E D 
' . S T A T E S ,) 

) 

J 
PHILIPPINES-TYUKYUS C011MAND 

v. ) Trial py G.C.M., convened at 
) APO 358, 17 and 27 Feb;:ua.ry 

Private ALBERT LIGON ) 1247. Dishonorable discharge 
(44094759), .624th Port 
Company. 

) 
)· 

and confinement for two (2) 
years. Federal Reformatory. 

. . 

. . HOLDING by the BO!\RD OF REVIEW 
JOHNSON, BRA.CK a.nd SMITH, Judge Advocates 

l. The record of trial in the. case of the soldier n8.!lled above has 
been examined by the Boa±a of. Review. 

2. The accused was tried upon the following_ Charge ~nd Specifi
c a.tion, 

CHARGE: Violation of the 94th Article_ of War. 

Specification: In that Private Albert Ligon, 624th 
Port Company, (APO 75), did, at ~nila, Philippine 
Islands, on or about 6 Deceni>er 1946, i:nowingly 
and willfully misappropriate one hundred and twenty-

- one (121) cases of Boneless Beef., of a value of about 
three hundred and sixty three dollars ($363.00), and 
forty (40) cases of Balogna, of a value of about· 

.sixty·dollars ($60.00), of a total value of about 
four hundred and twenty-three dollars ( )423.00), · 
property of the United States furnished and in
tended for the military service thereof.' 

He pleaded not guilty to., and -was found guilty of, the Charge and its 
Specification. He was ·sentenced to be dishonorably dischar.ged the ser.;. 
vice, to forfeit all pay and allowances due or to become due, and to be 
confined a~ hard labor for two years. The reviewing authority approved 
the sentence, designated the Federal Reformatory, El Reno, Oklahoma, as 
the place of confinement and forwarded the record of trial tor action 

· pursuant to Article of Viar 5o½. 
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3., The record of trial is lei;ally sufficient to support the findings 
of c;uilty, and the onlycµestion presented here is the propriety of the 
designation of a Federal Reformatory as the place of confinement. 

4. The term "penj.teritiary" as used in.Article of War 6o½ is con-
stru~d to include the tenn "Federal reformatory." (CM 316516, Reser, (1946)). 
Thus it follows that a Federal reformato,r,; may be properly designated a.a 
a. place of confinement only where penitentiary confinement is authorized· 
under the provisions of Article of War. 42. · ' · 

The. offense of willful misappropriation, denounced by Article: of 
War 94, is similar to but is not one of the offenses denounced by Title 18, 
United States Code, section 87, which provides for penitentiary confine- · 
ment.- Neither is it an act recognized as an offense of a civil nature 
ma.de punishable by penitentiary confinement for more than one year by any 
other statute of the United Stat:.:s of general application ·within',the 
United States (excepting section 289, Penal Code of the Unm,d States, 
1910) or by the law of the Dis~rict of Columbia (AW 42; CM 319499, Smith, 

'(1947)). --

\ 
5. For the reasons stated the Board of Review holds the record, of 

trial legally sufficient to support only so much of the sentence as pro
vides for dishonorable discharge, forfeiture of all pay an4 allowances 
due or to become due, and confinement at.hard labor for two years in a. 
place other than a penitentiary, Fede·ral ·reformatory or correct;i.ona.l 
institution. 

____S_i..,gn_e_d_____, Judge Advocate. 

Signed · , Judge .Advocate.----a:-------
On leave , Judge Advocate. 
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JAGN-C?t 323136 1st Ind October 8, 1947 
jAGO, Dept. of the Army, Washington 25, D. c. 
TO: :·commandin~ General, Philippines-R~kus Command, APO 707, 

c/o·Postmaster, San 1-'rancisco, Cal.ifornia. 

·l. In the case of Private Albert Ligon (44094759), 624th 
Port·company, I concur in the foregoing holding by the Board of 
Review and re6o!ID'llend that only so much of the sentence be approved 
as involves dishon.orable discharge, forfeiture 9f all pay and_ allow
ances due or to become due, and confinement at hard .labor for two 
years in a place other than a penitentiary, Federal reformatory or 
correctional instifution. Upon taking such action you will have 
authority to order the execution of the sentence. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to .the record in 
this case, please place the file number of the record in brnckets at 
the end of·the published order, as follows: 

( CM _323136). 

/s/ Thomas H. Green 
1 Incl THm.lAS H. GREEN 

Record of trial t:ajor General 
The Judge Advocate Gene ra.l 
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.WAR .lEPARTMENl' 
In the O!tice of The Judge A.d'focate General (io,>

· Washington, D. c. 

JA.GH - CK 323161 
8 SEP 1947 

UNITED STA.TES · ) FmsT llR DIVlSION 
) 
)"· ~ Privates First Class JilES D. 

I.A.Cl!:WELL (13239283), HERBERT ) 
E. MO<EE (45046523}, both of ) 
Compi,ey .•B", 822d. Engineer ) 
Aviation.Battalion, APO 239, 
and ELD .A.. ROYSTER (15238373), 
Headquarters and Headquarters l 
Service Comi::aey, 822d Engineer } 
Aviation Battalion, APO 239 ) 

Trial by- G.c.u., convened at 
·A.Po 239, 2a April 1947. EA.CH• 
To be hanged b:, the neck until 

. dead. 

OPINION or the BOARD OF HEVIEif . .· . .. 
HOl'TEmTElll, GRAY, a,id SOLF, Judge Ad'focates 

1. The Beard or Beviff bas ex•m1ned the record ot trial in the cas~ 
ot ta soldiers named abOft and submits this, its opinion, to The Judge .~ 
.ld'focate General. . .- - · · 

2.; .1.ccu.sed·were ~d upon th~ toll.olfing·-.Char~s and SpscU1.catione1 

·tacmu. 
CHARGE I Violation of the 92nd Article ot War. 

~pec1!ication1 In that Private First ClaH James .D~ I&c.....u, 
. . Compa.D.7 "B•, 822d Engineer Aviation Battalion, ,didi at · 

· . \ . Xoza, Okinawa, on ar about 23 Karch 1947, .tarciblj' and . · .·. . . .. · feloniously-, against her. 1'ill,- have carnal Jmowledi,_ of . · .. ,...·.. ·, · 
Chlabilen Tsuru, a 11&ti'fe Okinawan WOllllle ·- · · : , -' · · '· · _·- -~- · . 

~ ~• • •. • ~' • ' • • • • • \ ' - --~. ~- t. : • ' •·· -~~-.:::.~- .. ... 

."--a . .·_·.·,.... ~ ~\-·~ t • _'-.!~~--- >. \.... ,.,•·.. ,· ;· •, ., "' •;: .... ~. .: . ~ .. 

. :• ,'· ' ;·. ' .. ~ . ·,. " . ~ . ·.· . :.!",_···=· . 

...· · ClilRQEa _. Vi~l&tiOD· ot_·the 92nd !rtic.J,.e· ot-ll'ar• .-.- ·. ·::_ 
. . . .-· . 

.. Si>!cification1 In that Private First Class Herbert E~ Jit>are, ·. 
, . .:. ' c~ "B•, ·822nd Engineer Anatica Battalion, ·did, at 

-. . . ·.· Koza, Old.Daft,, on or about 23 March 1947, · .taroibl,1 and ... 
. <·.- ~-; teloniously-,_ against her will, have carnal la:u•led&•· ot. · 

.,. ·.> :..Gushiken Tsuru,,. a nat1va.. Olc1nalran woman.'·,, . . , , ." ..~·:.·,. 



'>j6) . 
!"oyster 

CHARGE a Violation of the 92nd Article of War 

Specifications In that Private First Class Eld .A.. Ro;yster, Head
quarters and Headquarters and Service Company, 822d Engilleer 
Aviation Battalion, did at Okinawa APO 239, on or about 23 
){arch 1947, forcibly and feloniously, against her will, have 
carnal lmCl'lfledge of Gushiken Tsuru, a Native Okinawan woman • • 

Each pleaded not guilty to and was found guilty of' the Charge and pertinent 
Specification. No evidence of any previous convictions was introduced. · 
All the members present at the time the vote was taken concurring, each 
accused was sentenced to be· hanged by the neck until dead. The reviewing 
authority approved the sentence as to each accused, and forwarded the 
record of trial for actia:i under Article of War 48. 

3. The evidenca for the prosecution is summarized as follows a 

Gushiken Tsuru, an Okinawan woman, testified that in the late evening 
of 23 lm'ch 1947, she was on her ny to the hoDS of her aunt, accompanied 
by her husband (R 7), when they- 11'9re joined by three Okinawan men whom 
she had ne'fer seen before (R 7, 9). As they irere proceeding down a path, 
three negr6es jumped out .from the bushes, two in front of them and one in 
back of them (R 7, 9). She bad no chance to run away (R 9), and though 
many people used the path sle did not cry out because she abad four ?ll:!n 

· beside her am bad no chance to pass the negroes" (R 9). The negroes 
'Whom she identified as the accused Moore, Royster and Lacewell (R ?, 9), 
searched each of her companions, a.ui then searched her ..(R 7, 9). She 
stated further that art.er one of the accused told her companions to 
aget away• by- sqing "hubba-hubba•, the accused Moore twisted her hand and 
dragged her into the bwshes (R 7). Her husband tried to get to her, but 
the accused motioned to him to get back (R 7), and she tried to run awq 
but accused Moore 11twisted harder" and she could not help but follow him (R·11). 
She stated that at. no time, on the .pa.th, did she indicate her consent by 
shaldng her head 11yes• (R ll). At this tim! accwsed Royster bad a lcnife, 
about four inches long in his hard (R 7, 10-11), and he also made a 
motion and •put his barns inside pocket of coat.• She thought he was going 
to draw a gun, for she thought that .all American. soldiers carried guns 
(R 10). She stated that accmed Moore took her into a small cave about 
forty feet from the path, and moticned to her to take off her pants but 
that she refused (R 8, 11). She did not cry out while she was·in the .. 
cave because she was afraid that accused Moore might kill her (R 11). 
She stated that the other two accu, ed then cane near the cave and a con
.,-ersation ensued, after which accused :Moore took her .from the cave, passed. 
through a potato field, about twenty· feet .from the path and while twisting 
her arm, dragged her into a tOJ!lb (R 8, 13). Cn the 1'81" to the tomb she 
tried several times to sit down, but accused Moore twisted her arm "harder''. 
Tm other two accused did not assist Moore in taking her from the caTe to 

. the tomb (R 13). She stated that when she reached the tomb accused Moore 
again twisted her hand and motioned for her to take off her pants (R 8), 
and when she did not do so, he grabbed her and pulled her pants down · 
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(Rs. 12). She atruggled tor awhile. but •I a:a not atrong enough and he 
raped ae• (Ra. 13). She oro11ed her leg• and pushed hi.a, but accused 
Koor• put hia handa between her lega (R 12-13). and actually penetrated 
her b~ (R 16). She stated that betore accused lloore finished h• called 
another -.n, and accused Roy1ter came down, pushed her feet apart and ~ 
"came• on top ot her. She struggled. again but wa.1 not strong enough. and 
he held her teet apar-1! and succeeded in actually penetrating her boq (R 
8, 14-15). She atatecl that betore aoo111ed Roy1ter got through he callecl 

-~ another man, and accused Lacewell •caae• on top or her. She, hcnrner. had 
.. a chance to pttt her feet together and although acouaed L&~ll made an 

ettort to penetrate her boq, he tailed to do 10 beoauae ot her reshtazi.ce 
(R 8, 14-16). At that t:l.lle a •er arrived, whenupon defendant L&onell· 
and ahe got up. and 'Whih putting on her pants she found oigarettH in 
her poclceta, llhioh •h• thrn- on· the ground. She tound more cigarettea 
uar her handbag (R 8, 14) • though none et the accused had given her uq
oigarette1 (R is). She stated that she aade what lh• th.ought to be an 
honest ettort to re1i1t the three accu1ed (R lia). . 

Jlakishi Xab. was norn and te1t1:tied that on the eTening ot U )(arch he 
waa walking with hb wite. and three mu. tram. Sonda ,men three negroea oame 
out ot the buahea (R 16)•. Re said that they D.eTer aakecl Ma tor a geilha 
girJ. nor did they say •Jll8l11" cigarette,• (R 11). They searched hi.a and 
aaid "hubba hubba• (R 16). He identified the thrff :ugroea aa the accused. 
Moore. Roy-1ter, ad L&onell. He 1aid that accused Moore held his wite's 
hand and tha.t accused Royster' had a. knit• (:a 16). Re atated that he tried 
to follow- hil nre. but aooused R071ter slapped him. and made a.' aotion 
toward hi1 pocket and he thought acouaed Roy-ster had a pistol. so he went 

,. to call the CP (R 15-16). He found the CP at the hospital and then wnt 
ba~ to the area. where he HY the negroe1 with their hand1 in the air. 
Hi• wit• was in the toab, her hair 'ft.I "buq". and she waa crying (R 16)• 

.l&aaa 'BJthazi ,n.1 noru and testifle4 th&t OJL the night ot 2S Karch 
he and two friends met Guahiken fsuru and her husband. and nN wa.llci.J2g 
along a path with tll.em ll'he:ri three ugroea OU1.e Ollt• one in th' tront ot them 
and two· 1.n the back (R 11-18). He identified one ot the negroes a1 the 
acoused Lacenll. Re 1tated that the negroes searched each ot hil pa.rt:, 
and that cm.e ot the negroe1 held Gushiken. 1'8ut'U, but he did not • ee ~ 
ot the aen otter her cigarette,. Re and his :aale umpanions ran when. 
the negroe1 ohaaed th• away-. bec&uae one put hia han4 in his pocket ancl 
.l&aa . ~an. thought he had a pistol. !he husband tried to follow the girl• 
.but the n.egro raiaed his hand and the huaband ran. He then ran to the 
ho1pital and intonaed the CP that the girl was •caught• by the negro (R 18). 

Baka,.._, ,hlcnia.1a wu nern. aDd te1titiecl that he wu by' occupation a 
CP. On the night ot 28 Jfareh• the preceding witnesa and one Hega Xab. cam.e 
to him and intonucl hi.a that a girl wu taken by- a aegro. and aaked hi• 

http:hlcnia.1a
http:reshtazi.ce
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assistance. He and another CP went to the ·area end searched. In the tomb 
he saw two negroes (identified as the accused Lacewell and Royster). The 
accused Lacewell -.a.a on the girl, :making an up and down motion. and the 
accused Royster was at one aide (R 19-20). He ~d not thiilk the girl waa 
orying and he Tould not say she was struggling (R 20) but ahe was ~ale 
and didn't appear happy (R 21). He saw her piclc up her pants (R 20), and 
saw tour pacn.ge1 ot cigarettes on the ground near her bag (R 20). 
Another CP found a carton of cigarette, (R 21). 

4. The rights ot th~ accused were explained to them by the lmr 
member, and the accused Moore and Roy11ter desired to remain silent (R22). 
The accused Laoewell desired to ta.lee the stand and :ulce an unnorn state• 
aent, which in pertinent part was u tollona 

At about 5130 that afternoon he and the accused Royster and :U:oore 
nre looldllg tor Okinawan prostitutes. lib.en the Okina.wana came up 
Koore talked to th• man and woma.n, showed them cigarettes and aalced the 
woman about •push-puah• and the woman shook her head indicating "yea•. 
Moore toolc her arm and atarted. down into a caTe, but there TH no place 
to lay dawn in the caTe, and then the three accused· and the girl went to 
the tomb. The accused Moore and the girl went inside and when Moore had. 
finished he called Royater. After the latter had been there tor about tiTe 
minute,, Lacewell went into the tomb 1'here he found Royster 1tandi?1g up an.cl 
the girl squatting, 'With her panta folded and lying on the ground. He · 
asked her about •push-push•, and ahe said •cigarette,~push-puah•, ao he 
gave her four packages ot oigarettee. She said "one more" and patted hi• 
pockets, but when he told her he had no more cigarettes ahe said •oker" 
and laid down. He stated that he then got between her leg•, but hie 
•nature would not riH8

, 10 she wa.s playing w1th his penis when -t;he CP 
-walked up (R 22). · 

,. 
6. Each ot the a ooused stands convicted ot a. 1peciticat1on which 

alleges that he "did at Ok:1:aawa, APO 259, 011. or about 25 lla.rch 194:7, 
torcibly and f'elcmiously, agaimt her will, haTe carnal lcnOl'fledge ot 
Oushiken Tauru, a :aative Okinawan Toman,• in Tiolation of' Article of 
War 92. 

Rape ii def'ined by the Manual tor Courta-Vartial u •the ~awtul · 
carnal. know-ledge· ot a woman by force and w1thout her consent•. The 
element, ot proof a1 stated in th~ Manual area 

•(a) 'lb.at the accused had carnal knowledge of a certain 
fem.ale, as alleged, and(~) that the aot wa.1 done bf torce 

- and Tithout her consent• (MC)( 1928, par l48l, p 165). 

'?he :f'aot that the accused -lloore and Royster had oarm.1 1alow'ledge by 
effecting a penetration of' the boey of' Gushiken T1uru ia eatablilhed by 
the latter. The general rule ot law is th&t in order to sustain a 
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conTiction or rape, the teatiaony or the prosecutrix must be corroborated by 
tacts and circumstances establish~d by other canpetent evidence (Wharton's 
Crim Law. Vol 1, Seo 725, pp·972, 973, and oases cited therein). It 11 , 
considered by the Board of ReTie,r that the testimony of the husband, and 
Nakayama. Sukemasa (the CP who found two of the aoou.aed in the tanb) is 
more than adequate for this purpose. 

It is shown that accused Lacewell did not effect a penetration of 
the body of Gushiken '.rsuru, althouch he ma.de an effort to do ao. The 
entire evidence, including the unsworn statement .ot accused Lacowell, 
discloses a joint venture by the three accused to indulge in sexual 
intercourse. At no time was there a termination of this joint venture, 
lllld the acts of each a.re i:nputed to .the ot.'lers. ill three are equall1 
liable as principals inasmuoh as the distinction between principals and 
accessories has been abolished by statute (Sec 332, Fed Crim Code, 18 
USC 660J CM: 320489. Velasquez). 

It la considered, therefore, that the only controverted issue 
presented by the present record involves the question of consent. 
Concerning the element of consent it has been said. 

"Consent, h0trever reluctant~ negatives rape; but where 
the ,roman ia insensible through fright, or where she ceases 
reaiat&noe ,mder tear of death or other great harm (auoh fear 
being gaged by her own capacity), the oonsunrnated act is rape 
•••Nor is it neoeasary that there should be foroe enough to 
create 'reasonable apprehension ot death.'" 

• * * 
~ile the degree ot resistance ia an inoident by whioh 

consent can be determined, 1t is not in law necessary to sh01f 
that the woman opposed all the resistance in her power, if her 
resistance waa honest, and was the utmost, aocording to her 
lights, that ah~ could offer" (Wharton's Crim Law, Vol 1, 
Sec 701, pp 942-944, and oases oited therein). 

The evidence in this case presents the not unusual situation ot 
directly conflicting testimony under oath by the prosecution witness and 
the unsworn statement of the a.ooused Lacewell. Thia issue of faot waa 
decided by the court againot the ac<msed. Although the court's deter
mination does not preclude the Board tram. reaching an opposite conclusion 
in cases which require examination before confirmation, aa in the instant 
case, nevertheless, considerable ,reight must be accorded the court'• 
tindingsby reason ot the superior position it enjoyed in seeing the 
witnesses and hearing th9111 testify (CM 266302. Brown, ,3 BR 221,2271 CV 
$20489, Velaaquez), -

There are indications in the testimoey ot the W>m&l'l which lend oredenoe 
to the unaworn testiaoey ot the accused Lacewell that the act was a business 
transaction, and that the woman did not honestly resist to the limit of 
her power. 
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There is the unoontradicted testimony- that when she aroae to put oa 
her pants ahe found cigarettes in the pooketa thereof., and that ahe found 
more cigarette• near her handbag. Another carton of cigarettH wa.1 to\llld 
in the tomb. Thi.is ii at lea.at circumatantial ni.dence in corroboration ot 
the un.sworn assertion that the affair was a business tran1aotion. 

While on the path., which JIWliY people used., she did not try- to nm or 
cry out. Although a lcnife waa displayed., there ii no evidence that lhe Ye.I 
threatened. with it. While in the cave 1fith the accused Moore., she did not 
cry out beoause she said that she was afra.id he might kill her. She did, 
however., struggle 'With him in spite of her alleged tear ot being ld.lled. 

In going from the cave to the tomb., approxlma.tely fort7 tett an.7 
and onl7 twenty feet frQII. the road., she did not cry out. 

It was only- after two of the accused ha.d ha.d in.tereoure with her 
that she ,ra,s able to cross her leg• and prevent penetration. · 

There is no evidence in. the record that she suffered. a:tq' physical 
injury-. Though her husband said she 1ra.1 crying at the time he found her 
in. the tomb, the CP didn't remember that she wa.s. She did not ory- out 
lib.en the CP came ill. and found accused La.cel!'•ll on top ot her. .Indeed., 
the evide:ace indicates tha.t she wu thoroughly rational and aelt•poseeued.. · 

Al.though., aa indicated above., there is evidence i;n the record "llhioh 
1r0Uld support the concludon that Gu.ahiken. T1uru' a reaiatance was ut as 
vigorous aa it might ba.ve been., nenrthelesa there 1a ample evidence to 
support the conclusion that rmder all the attendant oirOUJUtanoea her 
resistance was real and all that oould have beeu expected under the cir• 
OUIIUJtanoeS • 

In CJl 236801., Smith et al, 23 BR 129., 132. it was held that the extezi.t 
and character of the resistance required of a 1'Clll.8Jl to Htablilb. her lack 
ot conaent depend.a upon the circumstances and relative atrength ot the 
parties., and not upon the presence or absence of bruiaes. In tha.t oase 
it 1r&a held that additional resistance a.gainat six assailants would have 
been futile as ftll as impossible. See a.110 CM 261857., Seymour et al, 2 BR 
(A-P) 13., 29; CJl 238172., Spear., 24 BR l87J CM 295930., Berger., 20 BR {ETO) 
107, 116J CM 236260, Guerriero., 22 BR 369J CH 239239., Mitchell et al., 25 BR 
107; CM 320489., Velasquez. 

The court ma;r 1111811 have believed that ahe failed to oey out and 
ra.i1e an ala?'lll because she believed her outoriea would have been in vain. 
Certainly the :four male Okinawans 'With her nre of no material auiatcoe. 
The flight of these men despite her obvious diatresa aupports the oonoluaion 
that little help could normally be expeoted from Old.na:nn civilians. 

\ 

In CM 235407., Claybourn., 22 BR 1., 45•46, in discussing a case where 
the physical resistance was not grea.t, the Boa.rd ot RevieW' ata.teda 
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•• • • The eueJ:Ltial elements ot non.consent, or that 
th• act be against the 10man'a 1'ill, aignifiea that it be 
OQ:llllltted again.at th• utmost reluotan.oe and resistance 
which the 1r0llal1 is capable ot u.ld.ng at the tiae. As hereto
tore stated, the :matter is rela.tiTe and auat be judged 1n 

..the light ot all the cir01Datancea ot the oooalion auoh· :ak, 
*••,the degrH 8f tore• employed by tb.• aasailan.t and the 
uaeleaaness ot resistance. Stated ditferentl7, the resistance 
ot the temal.e, u as to support a charge o.f rape, need on1z be 
luch as to ma.lee noli='oonsent and actual resistance reaaOll&bl 
;;;;.=t_e__s_t. n eracoring supp e • 

In the inatant oaH the eridenoe as a whole 1upports th• oonolusion 
th.at the 1f'Oll&D.ts 0011duct was ohara.cterised by rHilta.noe trm the tiM ot 
the encoUDter ou the p&th until the a.eta were eonalDIIDIAted in the tomb. She· 
testified th&t ah• repeatedly struggled with a.11 three ot the aoou.Hd, 
and tha;t; ah• aotu&lly- sucoeeded in preventing accuud Lacewell t rca 
ettecting penetration. She te1t1fied that she was afraid to try' to put 
aoouaed La.oewell' a 97ea outJ that she was afraid to :,ell tor .fe&r t.Ju.1; 
accused Koor• 1rould kill her. 

"Whether or not the WtlllAl'l exercised all the resiatan'ce 
.-within her power under the oirou:uta.nces, a.nd whether her 
reaista.noe oeased because it n.s useless and dugerou.t or . 
l,eoauae she ultillately oonaented is a question. .for the jurt 
(in this in1tance, the.· court-ilartial) to decide• (Kills T. 
United States, 16.(. lJS 210). · -

Under the circum.atanoea pr~nntecl by the preaent record, we 1rould n.ot 
be justified in diaturbing the court'• detel"llination o.f thia question. 

'f'or the reasons, atated the Board ot Rerln- i• ot the opinion th.at 
the ffidenoe eatablie.1, beyond a reaacmt.ble doubt, the guilt of each 
ot the acouaed ot the cri.m.e or rape. 

s. On 27 Jla7 1947, subsequent to the trial, an.d attached aa a part 
ot the record thereof, defense counsel tiled a R,queat tor Cleaenq, 

' oiting the reaaona theretor. All the reasons expreued ill said request 
are non.-legal :aatters o.f opinion, sa.n the tollowin.g which requires ocmaeJlt 
tram. the Board ot Rnin and which 1a quoted in Ml t 

•4. 'fh• deten.ae was unable to introduce nide:noe perte1n1ng 
to the.character ot the proaecutrix due to the. ruling of a law 
aember. The defense took this ruling of the law JUaber aa a 
ruling to preclude ~ attaolc on the _,*'111 s character. thus the 
entire field other preTioua ch&raoter wa1 closed•. It is th• 
detenae'a contenUon that the law aember was erroneous end hia 
ruling conatituted a substantial prejudicial error under AW 37• 
In support ot its contention the defen.ae cites troa lllarton'• 
Criminal La..-, Volume ·1. Section 737 - Rape, page 10051 

T 
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'Deteuant has a right to prove a11ent, aside 
trom the woman'• teatiaon;y., bz any circuutanoea 
1'rca which anent can be inferred., and among these 
cirOUJUtanoea ia the tact that the proaeoutri:z: ....,, 
a '1r0IIIAJl ot low charaoter., etc.• 

•Xhe number ot cige.rette1 that nre found upon her person 
and in her b&g definitely raiae1 the presumption ot paYJL9nt 
a.nd 1t 1s common knowledge th&t cigarettes &re the mediua 
used in bartering-with these wcaen. • 

'1'he abon protest and the ruling can.plained ot is ertdentl:, the 
aame as that eet torth on page 14.l of the record ot trial, when the 
detenae 00\rl.Sel, en crou-exa:min&tion asked the proaecutrix the tollowing 
quHtiona •ea.n :,ou have children. • • • are you capable of ha.Ti:cg 
ohildren.f• the prosecution objected to the question on the ground.a 
that it waa i:maaterial., and the taw member sustained the objection. 
The detenae counHl took exception. and read trcm. •cnminal Law -
Volume I - Page 7!7.• Patently-., thi1 oitaticn. 11 the IU18 aa th&t 
oiW in that portion ot the Requeat tor Clemency which ha.a been cited 
above. 

In a prosecution tor common law rape., or a11ault with intent to 
camdt rape., arq eTidence., othenriae competent., tending to ahow the unchaste 
cha.noter or the proaeoutrix 1s admissible on the iuue ot the probe.billt, 
ot her having oonsented to the act charged and on the question ot her 

· ondibillty-, and tor this purpoae her lnd habits, way• ot life er 
u1ociationa and her speciric acts of illicit sexual intercourse or other 
le.1oiT1oua aGts wlth acoused or other• a.re all relevant (CK ~18648 Bul 
JAG Vol VI., Jro. 2 page 67J He Cl( 300091. ~ et al (194S)., 26 BR (E'.?O) 
lSS, 14.71 Cll 296676, Anderson et al. 30 BR OJ HS, 160).·- . 

![0119-nr., during the trial., the defense oo\21\lel asked but th• one 
. question to which an exception wa.a 1uata.1n.ed., e.g•• •oan you have 
children.••• are you oa.pa.ble .or haTing ohildrent• The Board ot Reviff' 
ii or the opinion tha.t the question wa.a i:mm.aterial. R.gardle11 ot the 
ananr thereto., it ,roulcl ha.ve had no bes.ring a.a to the character or the 
wom.n. It 1a our opinion that nen though the d etenae counsel had the 
right to atta.ok the 1raan'a aharaoter, or pursue aey legitiu.te crou
examination. with a Tiew to ahcnriJ:lg the woman's reputation tor chastity., 
or that the alleged act was but a busineu tranaaotion with a prostitute, 
th• only- queati011 that he asked. ha.d no bearing on these matters• and the 
ruling 1uatain.ing the objection to the question "'' not prejudicial error. 
Suoh ruling did not preclude the defense frca attacking the character ot the 
proaecutrix.. · 

T. 'fhe record ot trial reveals the following information a.bout the 
accused.a 
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?hat Prin.te First Class Lacenll is SO yea.rs ot age. and had no 
-·milltaey serrlce prior to his enlistment in the Regular ~ at Fort 
Meade. lraryland• tor a period of two yea.rs on, April 1946. 

' 

That Private First Cla.aa Roy-ster ii 19 7ear1 ot age. md ~ad no 
military service prior to his enlistment tor a period or three years on 
5 June 1946. 

Tha.t Private First Class Moore 11 24 yea.rs of' age and served troa 
19 April 1946 to 20 June 1946 prior to hi• enliltment tor three years 
on 21 June 1946. 

e. ~e Boa.rd ot Reviell' has given.carei'ul consideration to the 
following letters, From Mrs. "11.lhelm.ena Iaoewell, wife ot the a.oeused 
Lacewell, to the President; tram. Mrs. E. E. Barnes of Bowie, Texas# to 
Honore.bl• Tom Conna.ll;r, United States S8ll&teJ a.nd trom Hrs. Lorena 
Moore. mother ot accused Moore. to the President. · 

9. fhe court -.as legally constituted and had jurisdiction ot the 
persons and the of'tenses. No errors a.ttecting the substantial rights 
ot the accused were oamnitted during the trial. In the opinion of' 
the Boe.rd ot Rniew. the record ot trial is legally ,utticient to 
1upport the findings ot gullty and the s entenoe and 1D 1rarrant 
confirma.tion ot the sentence. A aentence to death or imprisonment 
tor lite, is mandatoey upon a. conviction or a violation of Article ot 
War 92. 
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11JA.GH-cM 323161 1st Ind 1 

JAGO, Dept. of the Army, Washington 25, D. c; OCT 3 ·1947 
TO: Secretary of the Arnry 

1 •. Herewith transmitted :f'or the action of the Prnident are the 
record o! trial and the opinion of· the Board of Review in the case ·or· 

. Pr1 vates First Class James D. Lacewell (13239283)., Herbert E. Moore 
(45046.523), .both of Company 11 B"., 8:2:2nd Engineer Aviation Battalion, APO · 
239, and Eld A. Royster (25238373), Headquarters and Headquarters Ser-
vice Compaey, 822nd ·Engineer Aviation Battalion, .lPO 239. · 

, 2. Upon trial by general court-martial., each of these soldiers was 
found gui'lty of' rape, of' an Okinawan woman., in violation of Article of . 
War 92. No evidence of any previous convictions was introduced. Ea.ch 
accused was sentenced to be hanged by the neck until dead. The reviewing . 
authority approved the sentence as to each accused and forwarded the re-
cord of trial for action under 'Article of War 48. · 

3. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the fLndings of guilty and the 
sentence as to each accused. I recommend that the sentence as to each 
accused be confirmed., but in view of all the circumstances recommend 
that each sentence be· conmru.ted to dishonorable discharge, total !or- · . 
feitures, and confinement at hard labor for 25 ·years, that the sentences 
as ~thus commuted be carried into execution and that a Unitad States 
penitentisY,.he. designated a~ the place o! confinement. 

4. Inclosed·.is a draft of letter for your signature, transmLtting 
.... · the record to the President for his action and a !orm of Executive 

'-.........__: action designed to carry the foregoing recommendation into effect, should 
· it meet 1l'ith your· approval.. ,.'·'----- .. 

,··, 

3 Incls THOMAS H. GREEN 
l - Record o! trial ;Major General 

·· 2 - Dft. of ltr. !or The Judge .Advocate General 
sig. Sec. of~ 

. ;3 - Form o:f Action 
***11M!'i-- ..'*** . ----------------------( 

(, D.A. OCMO .41, 5 Nov 1947) · · : 
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WAR DEPARTMENT 
In the O1'1'ice 01'' The Judge Advocate General · <us). Washington., D.c. 

JAGQ - CM 323162 . 2 9 AUG 1947 

.UNITED STATES FIFTH AIR FORCEl , ... ·.. .. Trial bT G.C.Y~, convened at 
... Toqo, Japan, 2-4, 8-12, 14, · 

Privates First Claas ·i .15, 17 and 18 April 1947. AaCARL J. HAVALDA (46061457); to Harper, Grooms, Craig and 
RUSEIW~ HARPm (15202907), . . Smith: Dishonorable discharge
Corporals . and confinement !or lite. 
llILLIAM L. GR001&3 (45027503), ~ PenitentiarT• Havalda: to be.
GmRGE E. CRAIG (45027504), ) hanged bT the neck until dead. 
and Private . 
EDWARD W. SMITH (44188012),
all 01' 987th Air Engineering 
Squadron, 13th Aire-Service l 

. Gr011p., Aro 704. ) 

. OPINION ot the :00.ARD OF REVmt . 
. JOHNSON, SCI!E200!}l and KANE, Judge Advocates 

"'' 
' -·--------

1. . The Board 01' Review has evrn1 Md the rec0rq, 0f .trial in the case 
of the soldiers named above· and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused were tried jointly- upcn the following Charges and 
Speci.f'ications: 

CHARGE I:·· Violation 01' the 92nd Article 01' War. 

Specii'ication 1: .· !n that Private First· Class Cul J•. Havalda, 
· Corporal Wil,lard L. Grooms, Private First Class Rusey i"t. ~per, ___ 

Private F.dward w. Smith _and Corporal George E. Craig,~ of .1 

987th Air F.agineering Squadron, ·13th Air Serrlce Gr~, acting 
jointly- and .in pursuance. of a. comnon intent, did, at. Aaakawa-. . 
macll, Tokyo Prefecture, Japan, on or about 31 January- 1947, .- . • 
with malice a.frethougbt, wil!ully, deliberately, feloniously-, 
unlawful.17 and with pre-meditation kill one l.fasao Kaneko_, a 
human being, b.r striking him on the head _with a club•

• 
Specii'ication 2s In that Private First Class Carl J. Havalda, .. 

Corporal Willard L. Grooms, PriTate First Clue Rusey w. Harper, · -
Private Edward w. Smith ancLCorporal George E. Craig, all of ' ; ::· . 
987th Air l!'clgineering Squadron,· 13th Air Service Group; acting . 
jointl)" and in pursuance of a common i~eut, did, on the highway 
near Asakawa-machi, Tokyo Pr.tecture;, ~apan, on or. about ·31 .,· .. 

• ~, .. •:\,:- ~~-<~::;;::," · \., '~- f -~~::~1<...··,_:.7:··)I,..~ ..: !~~-·· ' 
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January- 1947, Yd.th malice a.!orethought, wilfully-, dellberatel7, 
feloniously-, unlawfully- and with pre-meditation kill one Tsuguo 
Ko.mi.yam.a, a human being, by- striking him on the head with a club.; 

Speci!ication 3: In that Private First Class Carl J. Havalda, Corporal 
Willard. L. Grooms, Private First Class Rusey- w. Harper, Private 
Edward w. Smith and Corporal George E. Craig., all of' 987th Air 
Fngineering Squadron, 13th Air Service Group, acting jointly-
and 1n pursuance of' a common intent, did, on the highway near 
Asakawa-machi, Tokyo Prefecture, Japan, on or about 31 January 
1947, with malice aforethought, wilfully-, deliberately, _felon
iously, unlawfully and with pre-meditation kill one Tomonori 
Hosaka, a human being, by- striking him on the head with a club. 

, Specif'ication 4: In that Private First Class Carl J. Havalda, 
Corporal Villiard L. Grooms, Private First Class Rusey w. Harper, 
Private Edward w. Smith., and Corporal George E. Cr~, all of 
987th Air Engineering Squadron, 13th Air Serrlce Group, acting 
jointly and in pursuance of a common intent, did, at Chigira
.mura, Kanagawa Prefecture, Japan, on or about 31 Januar1 1947, 
with malice a!orethought., wiliully, deliberately-, feloniously, 
unlawi'ully and ldth pre-meditation kill one Kenichi Saito, a 
human being, by striking him on the head with a club. 

Specification 5: In that Private First Class Carl J. Havalda, 
Corporal Willard L. Grooms, Private First Class Rusey \'J. Harper, 
Private Edward W. Smith., and Corporal George E. Craig, all of 
987th Air Engineering Squadron, 13th Air Service Group, acting 
jointly- and in pursuance of a common intent, did at Chigira
mura., Kanagawa.'Prefecture, Japan, on or about 31 January- 1947, 
with malice aforethought, wilfully, deliberately., f'eloniousl7, 
unl.awi'ull1 and with pre-meditation kill one Takashi Arai, a 
human being, by striking him on the head with a club. 

CHARGE II, Violation of' the 93rd Article or \'Tar. 

Speei!ication 1: In that Private First Clase Carl J. Havalda, 
Corporal Willard L. Grooms, Private First Class Rusey w. Harper, 
Private F.dward W. Smith and Corporal George E. Craig, all or 
987th Air Fngineering Squadron, 13th Air Service Group, acting 
jointly and 1n pursuance of' a common intent, did, on the 
highway near Asakawa-machi, Tokyo, Prefecture, Japan, on or 
about 31 January- 1947., with intent to do hiia bodily harm, 
cOIIIIIi.t an assault npon Kaichi Ishibashi by- striking him on 
the head nth a dangerous thing, to l'dt, a club. 

Speci!ication 2: In that Private First· ClaH Carl J. Havalda, 
Corporal. Willard L. Grooms, Private First Class Rusey w. Harper, 
Private Ed.ward w. Smith and Corporal George E. Craig, all or 
987th Air Engineeri?l8 Squadron, 13th·Air Service Group, acting 
jointly and 1n pursuance of a common intent, did, on the high- _ 
way near .A.sakawa-machi., Tokyo Prefecture., Japan, on or about 31 
Januar,- 1947., with intent to do him bodily- harm, commit an 
assault upon Yoshitomi Higuchi by striking him on the head. with 
a .dangerous thing., to wit, a club. · • 
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Speci!ication J: In that Private First Class Carl J. Havalda, 
Corporal Willard L. Grooms, Private First Class RuseyW. Harper, 
Private :Edward W. Smith and Corporal George E. Craig, all of 
987th Air Engineering Squadron, 13th Air Service Group, acting 
jointly and in pursuance of a common intent, did, at Chigira
mura, Kanagawa -Prefecture, Japan, on or about 31 Janu.ar;v- 1947, 
with intent to do him bodily harm, commit an assault upon 
Takayoshi Kaneko by striking him on the head with a dangerous 
thing to wit, a club. 

Specification 4: In that Private First Class Carl J. Havalda, 
Corporal Willard L. Grooms, Private First Class Rusey w. Harper, 
Privat_e F.dward w. Smith and Corporal George E. Craig, all of 
~87th Air ,Engineering Squadron, 13th Air Service Group, acting · 
jointly and in pursuance of a common intent, did, at Chigira
.mura, Kanagawa Prefecture., Japan, on or about 31 January 1947, 
with intent to do him bodily harm., commit an assault upon Tadataka 
Arai by striking him on the ,head with a dangerous thing., to wit, 
a club, and bodily throwing the said Tadataka Arai over a cli!!. 

Specification 5: In that Private First Class Carl J. Havalda, 
Corporal Willard L. Grooms, Private First CJ.ass Rusey W. Harper, 
Private Edward VT. Smith and Corporal George E. Craig., all of · 
987th Air Engineering Squadron., 13th Air Service Group., acting 
jointly and in pursuance of A common intent., did, at Asakawa
machi., Tokyo Prefecture., Japan, on or about 31 January 1947., with 
intent to do him bodily harm., commit an assault upon Eiichi Sato 
by striking him on the head., face and arm with a dangerous 
·thing., to wit, a club. 

CHARGE llI: Violation of the 96th Article of War. 

Specification ls In that Private First Class Carl J. Havalda., 
Corporal Willard L. Grooms., Private First Class Rusey VI. Harper., 
Private Edward w. Smith and Corporal George E. Craig., all o! 
987th Air Engineering Squadron., 13th Air Service Group, acting 
jointly and in pursuance of a common intent, did., at Hachioji, 
Tokyo Prefecture., Japan., on or about 31 January 1947., wrongfully 
and maliciously damage the eating stall of Moldchi Kudo by 
overturning such and smashing the tableware therein, to the 
prejutlice of good order and militar1 discipline. 

Specification 2s In that Private First Class Carl J. Havalda, 
Corporal Willard L. Grooms, Private First Class RuseyW. Harper., 
Private Edward w. Smith and Corporal George E. Craig, all o! 
987th Alr Engineering Squadron., 13th Air Service Group., acting 
jointly and in pursuance of a collllll0n intent, did, at Chigira
muri., Kanagawa Prefecture, Japan, on or about 31Januar11947, 
wrongfully and maliciously damage the restaurant of Shiro 
Takahisa b1 breaking windows and shattering a chandelier 
therein., to the prejudice of good order and military discipline. 
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Specification 3: {Nolle Prosequi). 

Specification 4: (Finding o! Not Guilty). 

Each accused pleaded not guilty to all Charges and Specifications. Each 
&ccu.sed was found not guilty as to Specification 4, Charge III, and guilty 
of all remaining Charges and Specifications with the except4'fon that the 
words 11on the head with a club" in Specification 5 of Charge I were 
changed to read "with a truck ¼ton, 4 x 4, commonly referred to as a 
_jeep. 11 One previous conviction was introduced as to Havalda and Harper. · 
All members of the court concurring, Havalda was sentenced to be hanged 

.by the neck until dead. Each of the other four accused was sentenced 
. individually to be dishonorably discharged the service.; to, forfeit all. 

pay and allowances due or to become due, and to be confined at hard 
labor !or the term of his natural life. The reviewing authority approved 
the sentences and in the case o! Craig, Grooms, Harper, and Smith he 
designated the United States Penitentiary, llcNeil Island, Washington., aa 
the place o! confinement and f onrarded the record of trial under Article 
of War 5Q½. In the case of Havalda the record of trial was forwarded for 
action under Article of War 48. 

· 3. The five accused were all charged with committing the same 
offenses, "acting jointly and in pursuance of a common intent,11 and 
each ..accused consented in open court to a joint trial (R. 4e). 

About 1930, 31 January 1947, five American soldiers over-turned an 
eating booth across from the railroad station at Hachioji, Tokyo Prefecture. 
The booth belonged to one Kodu Yoldchi; dishes were scattered and three 

, gallon jugs of sake were broken {R. 33-34). A Japanese policeman in 
''uniform hurried to the scene, was attacked by the five soldiers, and was 

struck and knocked to the ground by one of them. The soldiers departed 
in a jeep in the direction of Asakawa (R. 20, 28). It was dark and the 
policeman could not recognize his assailant but believed accused Havalda 
was a.ne ot the tive soldiers(~. 21, 28). 

. Approximately 30 minutes later, a jeep backed into an alley in the 
vicinity of Asakawa (R. 37, 45), about four miles from Hachioji railroad 
station (R. 426). As Miyamoto Yoshio and :Masao Kaneko entered this alley-· 

, on the way to their homes, they were attacked by "six or seven" soldiers. 
Yoshio escaped and when the jeep left (R. 51) he returned and tound Kaneko 
unconscious and bleeding from nose and ears (R. 37.:.38). A broken club, 
three to four feet long and two inches thick., was found near his bod,Y 
(R. 37). He was carried away and died at 1030 the foll.owing morning from 
a fractured skull and brain hemorrhage (R. 6e, 38, and Ex. 3). Yoshio 
was unable to identify any of the soldiers involved (R. 44) but another 
witness thought Havalda ~ooked like one of them (R. 53). 

Approximately 20 or 30 minutes later· (R. 56) an· Army jeep going from 
Asakawa to Yosld (R. 79) was seen passing a group ot 13 Japanese who were 
trying to pull a truck out of a ditch (R. 63, 65, 92). The location was 
at Kobotoge Pass (R. 79) on the highway between Tokyo and Kofu, about four· 
.miles west of the .incident described in the previous paragraph (R. 147, 426). 
Five or ten minutee after the jeep passed three or four- American soldiers 
approached the group ot Japanese (R. 63, 79, 93) with their handa behind 
their backs {R. llO )'.. One sqldier cUmb.ed into the truck and clubbed 
Hosaka Tomonori . !rom behind ~R• .5Q-58) . .. . . •.. Another 

' 
soldier. hit. Harai.. . . 
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Tadashi about five times with a club 2½ feet long and four inches thick 
(R. 66). Two ,soldiers walked up to Higuchi Yoshitomi, the foreman, 
pushed him and then Havalda struck him from behind with a club J,-feet 
long and 2! inches thick (R. 80, 85). He became dizzy but escaped and 
was then unconscious (R. 80). Kaichi Ishibashi saw two soldiers advance 
toward him; he turned and ran but WM caught, struck and knocked uncon
scious (R. 87-88). No one saw anyone strike Tsuguo Komiyama but after 
the soldiers departed: he was found lying beside Kaichi Ishibashi (R. 82). 
Kamiya.ma died at 2350 the samEi night from a large contusion on the left 
side of the skull, brain concussion, and hemorrhage (R. 6f, Ex. 5). 
Tomonori Hosaka died at 2045 the next night from a brain concussion and 

·swollen right temple (R. 6d, Eic. l). Ishibashi required medical care; 
he had a fo_ur-inch brui'se on his face, his left ear drum had "caved in" 
resulting in deafness, and he suffered from dizziness and ringing in his 
ears (R. 61, Ex. 10). Yoshitomi had a five-centimeter and a t-centimeter 
bruise on his head, a seven-centimeter bruise on his cheek, and a .frac
tured left forearm (R. 6h, Ex. 9). At the time of trial, he had a scar 
on his cheek and his head still ached constantly (R. 81). Tomizo Watanabe 
saw qraig push Yoshitomi (R. 92) and also recognized Craig as the soldier 
who hit him. (Watanabe) in the temple with a rock (R. 92, 135). Havalda 
wu also identified as being one of the group or soldiers (R. 70) snng
ing a club {R. 136-7). Yoshitaro llizoguchi. was struck twice in the back 
by Havalda (R. 96-98). :W.zoguchi also saw Grooms swinging a tire chain 
and Harper chasing one of the. Japaneee (R. 98). Mizoguchi had dif!iculty 
walking for a couple or days but was not injured otherwise (R. 104). 
Before leaving, the soldiers pished another truck.into.the ditch (R. ill) 
and then departed toward the top of the pass (R. 119, 137). A jeep engine 
was heard starting and driving oft in the direction of Kofu (R. 138-139) • . 

About 2050, the same evening, an Army jeep passed a civilian automobile 
parked on the Kofu highway near Hotel Soun Kaku in Chigira-mura, Kanazawa 
Prefecture (R. 155, 161), about one-half mile beyond the incident described 
in the previous paragraph (R. 426). After the jeep disappeared around a 
turn in the road, !our Ol' tive American soldiers ap:proached the .civilian, 
car and told its two occupants to "come on11 (R. 156). Kenichi Saito left 
the car first and was beaten by Havalda with a club 2½ feet long, l½ inchea 
thick. Takayoshi Ke.neko, the other occupant, tried to escape but he too 
waa beaten and knocked uncoruscious. AIJ' he regained consciousness, he saw 
the group of soldiers pushing the car downhill toward Ko'Cu (R. 158, 160). 
He ran to the Hotel !or help, returned and found Saito lying on the ground · 
and bleeding from. both ears. Saito was carried to the Hotel and died at 
2220 that eame night aa a result o! a seven-centimeter fracture behincl 
his le!t ear which exposed a part o! his brain (R. 6d, Ex. 2). · Kaneko,; 
who. was 16 years old, was hospitalized tor a week (R. 160). · He had a 
!our-inch bruise on the ·top o~ his head from Which.a blood- clot formed· 
nine da13 later and .an operation was required ,(R. 6g, Ex. 6). · The auto
.mobile mentioned above was found "tipped against a cherr7. tree, hanging 
over a cl.it! about 35-40 feet from hotel" (R~ 174). ·. · ~.. . . 

. ·· About. 07~5' 1 February 1947, the body ot Arai Takashi -was found at a 
. point in the Tok,-o-Kofu highway about three-fourths ot a mile from the 
· previous incident (R. 182-183; 426). It was determined that he had been 

dead about ten hours which placed his death about midnight, 31 Januar7 
1947. Death was the result o! a fractured skull, exposed brain, and 
.bleeding tr011L eyu and nose (R. 6e, Ex. 5)~ 
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. The Tenkachaya Hotel at Chigira-mura., Kangawa Prefecture, 'Japan, is 
· about 30 meters down a steep., winding footpath from the Tokyo-Kofu high
wa7 (R. 231). It is about 4 miles from the place where ·Arai' s body was 

· found as described in the previous paragraph (R. 426). About 2100., an 
Army jeep with "UTL 17 11 and •5 11 on its bumper backed into a 7-foot path 
along the highwa.7, about 200 meters from the hotel (R. 231-233) • 

.I ' 

About 2130, Harper, Smith and GroOlD8 entered the Tenkachaya Hotel and 
restaurant with clubs,· pushed the occupants around,' broke 20 glass doors, 
4 paper doors, 4 chandeliers, and numerous light bulbs • Seventy- or eighty 
separate glass panes were broken. The soldiers remained about 15 minutes 
and then departed (R. 202-205., 213., 216). The Tenkachaya Hotel and res-
taurant was the property of ,Shir(? Takahisa (R. 212). · 

·. About 2130., Arai Tadataka crossed the Tokyo-Kofu highwa;r and started 
,down a steep, winding path to the Tenkachaya Hotel (R. 189). He saw a 
soldier (subsequently identified as Havalda) walking up the path and as 
they met, this soldier struck him across the head with a club about l meter 
long and 8 centimeters thick (R. 189-190). Tadataka lost consciousness 
and when he came to., he found himself five or ·six feet below the footpath 
(R. 192). He was bleeding, felt pain. all over his body, and could not get 
up _(R. 192). He called for help (R. 192). The manager ot, the nearby
Tenkachaya Hotel responded. (R. 205)., and he was taken to a hospital where 
he remained for 13 days. ·An L-ray revealed a cracked rib and dislocated. 
spine. He was put in a hip..t·o-shoulder cast and also had three or four 
stitches taken in his head (R. 6h., 193-194., Ex. 8). At the date of trial., 
he was still in a cast and still suffered pain in hfi1 back and head (R.194). 

About 2130, one person was heard running back to the jeep where it was 
parked in the 7-!oot path as described above. The jeep stopped on the · 
main highway., others 'Who were waiting entered the jeep, and then started 
off at "terrific speed" in the direction of Asakawa. The jeep went about 
300 meters betore its lights were turned on (R. 234., 239, 242., 244). 

· Eiicho Sato was living alone in a house in Hachioji on a road t.hat 
connects with the Tokyo-Kofu highway (R. 250) approxl.mately- 8 miles from 
the Tenkachaya Hotel (R. 276). About 2200., 31 January 1947, he saw three 
American soldiers goi?l$ through his yard, followed by some knocking on 
the front door (R. 249). He recognized Havalda through the glus door 
(R. 254) and Smith as one of. the three men in the yard (R. 2$4). Sato , 
asked what they wanted and.when the7 started breaking the glass door., he 
jumped out the window and ran (R. 260}. Two soldiers chased him and beat 
him over the head and arm with a club (R-. 250, 252). He escaped down a 
steep bank and was taken to the hospital: (R. 252). He· lrii.d a gash in hie 
forehead and his wrist was broken. At the date of trial'J he had lost his , 
sense of smell and was rapidly losing his eyesight (R. 252-3). 

t,·,. 

Over objection of.the accused., the court received in evidence:iritten 
and oral statements made by each accused to the .investigating otficer 
(R. 390-391., 412-23, Exs. 25, 26, 27, 28 and 29). The.court was du.17 
warned that these statements· could be considered onl.7 against their indi
vidual makers and were not evidence against other persons named therein 
(R. 390). . · 
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All five accused admitted being together on the night in question. 
They all remembered pushing over the fish shack across from the Hachioji 
railroad station (R. 412, 415, 419, 421, 422). All except Harper rem•ered 
parking in the aller and attacking the two Koreans who entered (R. 412, 
416; Elcs. 26 and 27). All five accused remembered the several assaults 
where the trucks were parked (R. 41.3, 417; 419, 421, 422). All five also 
recalled the incident when the two Japanese were pulled frOJll a parked car, 
·assaulted, and the auto pushed over a cliff (R. 41.3, 417, 420, -42.3., and 
Ex. 29). Smith, Craig, and Grooms remembered their jeep sideswiping a 
Japanese pedestrian (R. 414, 4201 Ex. 29). All :f'ive recalled the destruc
tion at the Tenkachaya Hotel (R. 418, Eu. 25-29, inclusive). Craig, 
Grooms,_ and Havalda recalled the assault on the pathway near the Tenkachaya 
Hotel (R. 42.3, Exs. 26 and 29). All. but Harper recalled the assault o:f' the 
old man who ran out o:f' his house near Hachioji (Exs. 25, 26, 27, 29). 

IndiTidual participation was admitted by each accused as follows; 

Smith admitted that he helped over-turn the fish shack (R. 412}; that 
in connection with the truck incident he hit one of the Japanese, knocked 
him down and then chased him (R. 41.3 and Ex. 25); that he helped push the 
civilian .car down the bill (R. 414); and that he broke SOJlle lights and 
windows at the Tenkachaya Hotel (Ex. 25). 

Craig admitted that he helped "push over" the .tish shack (R. 415); 
that he clubbed both o:f' the Koreans in the alley at Asakawa (one o:f' whom 
died) (R. 416; Ex. 28); that he clubbed a Japanese at the truck incident 
(two Japanese were killed here) (R. 417,. 429; Eic. 28); that he threw the 
civilian car out of gear, steered it and jumped out while it was rolling 
down the hill (R. 417; Ex. 28).; and that he broke some windows at the 
Tenkachaya Hotel (Ex. 28). · 

Grooms admitted that he helped over-turn the :f'ish shack (R. 419); that 
he hit•"a couple of gooks" at the truck incident (two were killed here) 
(R. 419); that he helped push a civilian car down a hill (R. 420); that 
while he was driving the jeep, he intentionally drove the jeep into a 
pedestrian, striking him with the door handle (this man was k:Uled)(R. 420); 
that he broke a door in the Tenkachaya Hotel (Ex. 26). 

Harper admitted that he helped "push over" a fish shack and hit a 
• Japanese policeman (R. 421); that he wrestled with a Japanese at the truck 

. incident, struck him across the back with a club .tour times (two men were . 
·killed at this truck incident) (R. 421j k. 29); and that he wrestled.with 
a Japanese in front o:f' a civilian car \this man was ld.lled)(R-. 422). 

t 

. · Ba~alda ·~dmitted that h• helped "push oTer" the tish shack (R. 422); 
that he chued one of the Koreans out ot the alle7 at Asakawa (Ex. 27); 
that he crawled into a truck and clubbed a Japanese trom behind (this man 

·was killed) and clubbed another Japanese (R. 422, 42.3; Ex. 27); that he 
jerked two Japanese out o:f' a civilian car, started fighting with them, and 
hit one over the head with a club (one of these two men died)(R. 42.3; Ex. 
27); that he broke some lVindows at the Tenkachaya Hotel (Ex. 27); that he 
met a Japanese on the pathway from the hotel and hit him "1th a club (R. 
423); and that he hit an old man who came running out of a house (Ex. 27). 
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4. The de:f'ense ottered character testimony as to each accused. 
Four officers and four enlisted men testified that all five accused 
were well-liked, that they never enga~ed in fights or gave any trouble 

- (R. 458, 460, 486, 487, 490, 492, 501). __ __ 
,. 

Evidence was also o:f':f'ered-that Havalda-and Smith got drunk on the 
morning of 3l January 1947 (R. 467) and remained in that condition the 
rest -of the day (R. 462, 467). _ · - _ - -

. Expert testimony was offered to the effect that alcohol is "probabl.J' _-
- the same as a general _anesthetic" and that individuals tend to become 

unrestrained-, but outward effects and reactions depend on the individual 
(R. 479-483)._ - . -- . - · - _, . -

- Defense azmouncecl that each accused desired to make a sworn state-
, ment but when the law member advised them of their rights in open court, 

they consulted with their counsel and each made -UnSWorn statements as_ -
follows: · -- --

. H&.valda·was sort of celebrating on 31 January 1947 because he was 
going back to the States. He consumed two quarts of liquor with Smith 
and Private Nicodemus before noon, "ate chow," and drank some mpre at 
the Motor Pool. He remembered getting a bottle of Kinsey Whiskey from 
Private Juday' and a quart .from Nicodemus. He also remembered pushing 
over a building near the a&chioji railroad station and going :f'rom,there 
to the Uenohorra Hotel (not involved in any charges). He woke up_the 

_next. morning, having slept all night with his clothes on. _He ·found $77 
in his ·pocket which indicated he had been paid the previous day, but he _ 

,had no recollection thereo.t. When he was questioned by Criminal Investi-
- g'ation Division (CID) agents several days later he told them that he had -

been'ciri,nld.ng and did not know where he had been or what he had done on · · 
the evenfiig-ot 3l Jarmary 1947_. He was threatened. by the_ CID agents and -
told that it was beat to remember because the others had con.fessed.· The 
C:ID agent· dictated. the statement. ".from incident to incident"__ and the ~ext, 
morning he signed it (R. 513-517). - - ' - · : ,·•: 

' ' 

. Smith recited almost continuous drinking during the morning and 
afternoon o:f' 31 January 1947. He remembered pus~ over a building at . 
,Hachioji and hitting somebody there; also breaking a lamp and aane windo'WII -- · 
and having a hard time.getting up a steep path to the highway. He __ . · 

-remembered seeing a truck somewhere and hitting a Jap with his t11t - _· . · · 
"not very hard_" - he got up and ran away. He also recalled "an auto :· · · 

· eomewherea" and walking on the· road "somewheres"; then the jeep turned 
-around and returned to base. The next- morning he woke up in his barrack8" 
in bed "with quite a headache." He tried to remember "What had happened;.. · 
Whe:n he told the CID agen~s that he could not remember anything else, · --
they toJ,d bim•he was_ lying. He insisted he could_ not make a statement . -., 
becaule'he "didn't know· exactly what went on the night ot the_ ,3J.st. 11 He -
then dictated a statement covering the things he was able to· remember•. - · 

• 'fhe _next.. day CID .agents .tilled in details to· this first statement and toid 
.. _Smith_·that .he 1bould dictate a· complete statement, including the 'detaila: -
_ot -which '.he had just: been reminded, ao he -dictated and signed a statement .u. he wu--_told to-do (R. 520-525). _- _ ._ - _ • -- _. _, i . - -

·:' .... 

' ,_ 
_-- a·~=, ....· 
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. 
G?'.()oms had several drinks after 1700•. He recalled pushing over a 

building at Hachioji. He remembered passing some trucks and stopping 
but did not remember hitting anyone. He recalled pushing an auto over 
a hill and going down a winding path tQ a hotel where he kicked out one 
o! the doors. He also recalled that on the way back to Hachioji, the7 
turned of! the main road, stopping by a steep bank, and broke a glass 
door. They then returned to base, ate a "late chow," and woke up the 
next morning at base refueling where he worked. He did not remember 
sto~ping between the !ish shack incident and the truck incident (R. 513, 
514). '. · . · · . · · 

Craig started.. jrinking about 1800.. He remembered puahing over a 
building at Hachioji, continuing on to a little town where they met two 
people. He hit both o! these men; the second one was knocked down but · 
he. got up and rari. He did not know why he hit these men. He recalled 

· stopping near some trucks and he hit one ot the Japanese behirxl one ot 
the trucks. He recalled a civilian car starting over a hill and hearing
it crash. He recalled._ going down a llinding path to a hotel 1'/here he 
broke a glass door. He remembered turning off the highway- on the way 
back to Tachikawa but could not remember what happened. He recalled 
eating "late chow" and going to bed (R. 511)•. 

Harper;.had about six drinks· o! whiskey· and remembered pushing ·over 
"a littl•:-b0ue11 at Hachioji 1 He recalled stopping near some trucks and 
he hit a Japanese two or three times. He remembered itgoing down a wind
ing pa.th to a hotel'' where he broke a llindow glass. He also recalled· 
breaking so.me windows in a house:, and returning to base. The additional. 
information contained in his. written statement was f'IJI'Ilishad by the CID 

. agents - he did not remember throwing a shovel at a Japanese or wrestling 
with him (R. 505-509) • · . . '. : . ·· 

. · 5. a. Murder is the unlawful kiJJing-o! a human being ldth niallce · 
aforethought, without legal justification or excuse. The malice 'l'fJA1' · 

exist when the· act is unpremeditated. -· It may mean that preceding or 
coexisting with the act by which death is caused, the accused had knowledge 
that the -act which causes death would probably- cause death or grievous· · 
bodily harm .... The law presumes malice where a deadly weapon is used in 
a .manner likely to and does in fact cause death. An: intent to kill mq· 

. be inferred from an act ot accused which .m.anifests·. a reckless disregard 
of' human lif'e (Par. ~ MCM, 192~). '· · . . · . · 

The five murders charg_ed. in this case· are all alleged to have been 
. committed by-the five accused "acting jointly and in pursuance of' a 
-. common intent.". Since the .murders are aileged to have been accomplished 

by group action, proof that: the tatal _bbws resulted f'rom. the concerted, 
action ot the group is su!tid,ent to sustain the findings ot guilty aa to 

· each accused. The principle involved. is discussed at so.me length in the 
cue o! CL{ 248793, Beyer, et al, 50 ~ 37, _42, whi~~-ia~qu~~ed,J.n P¢, 
as follont · _ · · · · · · · -·· · · ·. 

, 
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"The doctrine which imPoses responsibility upon a principal for the 
act ot his agent in the perpetration of a crime is a very ancient 
one. This doctrine is well illustrated in the case ot ~ v Jenkins· 
(94 American Decisions, 132; 14 RichardsonI s Law 215), wh8l'ein the · . 
court.said; 

1All 'Who are present concurring in a murder are principals 
therein, and the death, and the act which caused it, is in 

, '·, · la• the act of each and of all. There is no · distinction in · 
. . . · :. the regard of the law in the. degrees of their·guilt, or the 

.measure ot their pwdshment, or the nature ot their ottense, 
founded uPon. the nearness or remoteneu of their personal 
agency respectively-. An indictment charging it as the act 
ot a part-;icular individual of the party- will be well sus
tained b7 evidence that .ny other of them gave the fatal 
stroke., or that it was given by some one ot them, though it 
does not app_ear by whicha Mackalley's case, 9 Coke, 67 b; 
Sissinghurst ~use _Cue, Hale, 461J .l Russell on Crimea· 5371 • . . . 

11Furthermore, Justice Stor7 in the case of United States T J!2.!! 
(Federal Casea #16,196), userted that,,- . . . . _ 

., .. - ,· .. , .·. 

1If a number ot persons conspire· together to do· 8.11,Y unlawful · · 
· act., and death happen from my thing done in the prosecution 
· of the design., it is murder in all., who take part. in the same_ · , 
tranaaction. * * * More especially will the death be m.irder., 
it it happen in the execution ot an unlawful design, which, 
it not a felony, is ot so desperate a character, that it must 
ordinarily be attended with great hazard to lite; and~ a 

":. .. ·~.... ~ . •· fortiori., it death be one of the events within the obvious 
expectation ot the conspirators. Post~ Crown Law, 261, 351-. 
353• I . 

"* * * In 1919 in the court-martial case ot 2.22k, .n, .!:l•, · CM 123414, 
the Board o! Review in reviewing the record ot the trial. ot nineteen 
general prieoners tried tor a murder co.mitted in the United States . 
Discip].ina.ry' Barracks, in which some but not all ot the · accused ~ 
participated in the final .tatal attack, aaid: 

1In the pr..ent cue, to. constitute e:n:r of the accused aiders . 
and abettors, it is not necessary that they should have assisted · 
in the particular acts o! criminal violence resulting in the 
death ot the deceased, but it iB sufficient it they were acting
in gener&l concert with the actual perpetrators ot such acts 
in their 9omm:1.1aion. 1 n · 

The evidence; ~luding th• '"st~temente -by all accus~, clearl.T ·,~ 
that Kassao Kaneko, Tsuzuo Kom17UI&, To.monor1 Hosaka, and Keni.chi Saito ·, 
(Specs. 1, 2, 3 and 4, Chg. I) met violent deaths u a result ot unprovoked 
beatinga bT one or more ot accused, acting jointl7 and in pursuance ot a· 
COlllll0n intent. The nidence is also clear that each ot. the accused 
aceampanied a1.1· o! the others upon the tatal night tor the purpose ot 
destroying propertT and assaulting and clubbing Japaneses National.a . 
wherner the7 might be tOW1d and regardless ot whether death reeulted. 

-·10- ·. 
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Under the authorities cited above, each death must be legally regarded 
as a result of the act· or acts of' all accufled. 

The evidence relating to the murder of Takashi Arai (Spec. 5, Chg I) 
is mainly circumstantial •. His body was not found until the following 
morning along the road over which the 1'ive accused had travelled the 
previous night. Medical testimony indicated that he had died, about 
2400., .31 January 1947, as a result or a fractured skull (Ex. 4). Grooms 
admitted that he intentionally drove the jeep into a pedestrian in the 
vicinity where Arai's body was found. The victim was struck with the door 
'handle. Someone called to Grooms to 11Back up11 and he saw the victim 
sitting in the road (R. 420-421). There was no admissible evidence con
necting any of the accused with a man being struck over the head near this . 
place. The court apparently realized the inadequate character of the 
evidence and made a finding that the victim was struck by a jeep., instead 
of "on the head with a club" as charged, but there is no evidence that 
death resulted from the injuriee inflicted by the jeep. The Board ot 
Review is ot the opinion that the evidence in the instant situation 
(Spec. 5, Chg I) is not su.t!icient to support ":.his finding ot guilty. 

5. £• The five assaults to do bodily _harm with a dangerous weapon 
(Specs, ot Chg II) were all established by competent evidence, including 
admissions by the accused. The principles or joint responsibility apply 
to these charges in the-same manner as discussed in paragraph 5!, of this 
opinion. 

5. c. The 1'l'ongi'ul and malicious damaging of the fish shack (Spec. 
1 1 Chg III) and the Tenkacha.ya Hotel (Spec. 2, Chg III) were clearly · 
established and were the only offenses admittedly remembered by all five 
accused. · 

5. d.. A con:erted effort was :nade by the defense to show that the 
!ive accused committed the various offenses while under the influence or 
intoxicating liquor. ; While voluntary intoxication is not a defense in a 
prosecution for the commission of' a crime., unless the intoxication was of 
such degree that it would clearly negative a required specific intent, 
such a defense must always be considered with care and caution. It is 
clear that all five accused consumed a considerable quantity or liquor 
on 31 January 1947 and there are repeated references in their oral and 
written statements that they could not remember certain things that 
occurred on the night in question. On the otherhand, the·clarity ot • 
parts of their statements show.that their minds were not so befogged with 
liquor that they did not recall numerous pertinent details ot the events 
in which they were the prilAe actors; ,in tact, their statements indicate 
that they were in tull possession ot .their mental faculties at the time 
the crimes were committed, and various witnesses were positive that the 
accused were not drunk at the scene or the incidents. 

5. .!• Defense co~el submitted a ~o-called "Petition or Error", 
setting forth .two alleged errors as fol.lows: · . 

(1)· That ihe court was required to convict accused by a 
three-f'ourths vote rather than a tWQ-thirds vote., inasmuch as the 
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mandatory punishment upon conviction required a three-fourths vote. 
That question was settled in the case of~ v Hancock, 146 Fed. 
(2) 7U and need not be considered further in this opinion. 

(2) That the court erred in its instruction to the accused 
as to their rights as witnesses in stating that each would be subject 
to cross-examination as to the activities of all accused. 

Paragraph 121!?,, MCM, 1928, states: 

"'i'fuen the accused testi!ies in denial or explanation or any otfeMes, 
the cross-examination may cover the whole subject of his guilt or 
innocence of that offense. Any fact relevant to the issue of his 
guilt of such offense or relevant to his credibility as a witness 
is properly the subject of cross-examination." . . 

Inasmuch as all accused were charged jointly, the knowledge of each as to 
the activities of the co-accused would have a direct bearing on his own 
guilt or innocence and the instructions given to accused by the court was u...c.1 

both fitting and proper. · . -

6. Accused Havalda is single and was born 10 llay 1927 at Owosso, 
Michigan. After finishing eight years of elementary school, Havalda 
attended Owosso High School for two years but did not graduate. He 
worked on his father's farm and as a machine operator. He was originally 
inducted into the Army on 5 November 1945 and on 18 January 1946 enlisted 
for a period of 18 months. His AG<:r score was 79. There is evidence 
that he was sentenced to three months in a Reform School in 1940 for 
auto theft. He has one special court-martial conviction for striking 

· another soldier. ·· 

Accused Grooms is single ~d ·was born 30 June 1927 at West Union, 
Ohio. Arter graduation from elementary school (1941), he spent one year 
in High School at Heat Union and was thereafter employed on his father•·s 
farm and as a truck driver. He enlisted on 5 November 1945 for ·18 months 
- his AG<:r score· was 80. He was promoted to the grade of corporal on 
13 January 1947. 

Accused Craig is single and was born 28 June 1927 at Olive Hill, 
Kentucky. After completing elementary school (1943) he attended High 
School at Olive HiU. for one year. He was employed on his .tather's farm 
and enlisted on 5 November 1945 for 18 months. His N'Cr score was 82. 
He was promoted to the grade o! corporal on l December 1946. He has a 
brother who is a first lieutenant, presently stationed in Japan with the 
25th Division. 

Accused Harper is single and was born 21 October 1928, at Aco~n, 
Kentucky. He tintshed the eighth grade o! elementary school (1944) and 
attended the first semester of,junior high school•. He worked on his 
father's !arm and tor a construction company. He enlisted on 5 November 
1945. i'or 18 months - his AGCT score was 64. He was convicted b7 a 
summary court-martial tor speeding. 

\ 
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Accused Smith is single and was born on 31 October 1927 at Tillman, 
South Carolina. He completed the 9th grade in 1943 and worked thereafter 
as a garage helper, pipe fitter, and farmer. He was inducted on 29 March 
1946. His AGCT score was 65. He has no court-martial convictions and 
his character was rated as II good. 11 . 

7. Petitions for clemency signed by a large number of people in 
the communities of each accused have been received and considered. 
Reverend Kodo Sesso, a high Buddhist priest, Abbot of Fudoin Temple at 
&lozaki, Inashiki County, Ibaraki Prefecture, Japan, has also submitted 
a long and moving petition for clemency signed by hundreds of Japanese 
Nationals. Attached to this petition are letters from the mother of 
Kenichi Saito who was killed by this group of accused and from Tadataka 
Arai who was seriously injured by them and whose father suffered death 
at their bands. 

Five members of the court also submitted petitions for e;lemency for 
one or more of the four accused sentenced to life imprisonment, recom
mending that the sentences be reduced as follows: 

Harper Craig Grooms~ 

Col. Yeager (President) 15 yrs 10 yrs 10 yrs 20 yrs 

Col. Haneke (General Reco.mmenda- * * tion-not specified) 

Lt. Col. Strickler 10 yrs * * 20 yrs 

Maj. Guy (Law Member) 50 yrs*' * * 
Capt. Z,,lman (MD) 10 yrs 15 yrs 15 yrs 10 yrs 

* No recommendation made as to these accused. 

Hearings were held by the Board of Review as follows: 

(a) A Citizens' Committee from Owosso, Michigan, pointed out that 
Havalda had been somewhat of a problem child in his home collllIU.UU.ty but he 
had never been in serious trouble. He came from a good family of hard
working people and has rehabll~tation possibilities. It was pointed out . 
.that there is no death penalty in Michigan and if Havalda had killed five 
Americans in that State, the maxinnlm punishment would have been life im
prisonment. 

(b) Colonel Arthur Pierpont, JAGD Reserve, appeared as attorney for 
accused Havalda and his family. 

(c) Congressman F.dward o. McCowen (Ohio), Attorney James W. Lang, 
and Mrs. Grooms appeared before the Board of Review, requesting clemency 
on behal! o! accused Grooms and Craig. 

- lJ -
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8. The court was legally constituted and had jurisdiction or the 
persons and the subject matter. Except as noted above, no errors injuriously 
a!'recting the substantial rights of the accused were committed dll.ring the 
trial. For the reasons stated above, the Board of Review is or the opinion 
that the record or trial is legally insur!icient to support the rindings 
of guilty of Specirication 5, Charge I, but is legally su!ricient to 
support the finding or guilty or all remaining Specirications and Charges, 
and the sentences, and to warrant confirmation thereof. A sentence or 
death or lire imprisonment is mandatory upon conviction of a violation 
of Article of -.-:ar 92. Confinement in a penitentiary is authorized by 
Article or War 42 for the· of!ense or murder, recognized as an offense of 
a civil nature and so punishable by penitentiary confinement for more 

than one year by sections 452 ,m~it~LJ.i::~:t::c:::•· 

~ L ,Judge Advocate 

~~ , Judge Advocate 

-14 -



JAG<.I - Cll .32.3162 lat Ind 

WD, JAOO, ~ashin,gton 25, D. c.. SEP l l l~~l 
TO: The Secretar7 o! War. 

1. Herewith tran.9mitted tor the action ot the President are the 
record ot trial and the Opinion ot the Board ot ReYiff in the cue ot 
Private First Clus Carl J. Havalda et al (RA 46061457}, 987th Air 
Fngineering Squadron, 13th Air Service Group. 

2. I concur in the opinion ot the Board ot Review that the record 
ot trial is legall7 inau!ticient to support the tindings ot guilt,Y' ot 
Specification 5, Charge I, but legall.7 sui'ticient to support the tind
ings o! guilt7 of the rems1n1.ng Charge• and Speciticationa alleging 
tour murders, tive assaults with intent to do bodily harm with a dan
gerous weapon, and two charges ot 1dllfull7 damag1ng private propert.Y', 
and legall.7 sutticient to support the sen:t-.ence and to warrant contirma- · 
tion ot the sentence. · 

.3;. The charge eheat sbon that accused was born 10 ll.ay' 1927. He 
tinisbed. two years ot high school. His ADCT score was 79 at the time 
ot his induction into the J.rmy on 5 November 1945. There is nidence 
in his Arrq records that he was convicted. by a civilian court in 1940 
tor auto thett and sentenced to three months in the Reform School. He 
enliated tor 18 J110nthe in the Regular Arrq on 18 Januar7 1946 and baa 
had onlT one special court-martial conTiction tor •triking another soldier. 

4. Numerous letter• and petitions have been received requesting 
that clamene7 be extended to this soldier. Letters have been received 
trom the Honorable Arthur E. Vandenberg, the Honorable Ch&JDB.ll Revercomb, 
and the Honorable· Allen J. Ellf'nder, United states Senate; troa accused'• 
parents, from Owouo Council 1139 o!the Knights of Columbus; from the 
Veterans Committee of Local 599, UAW, CIO, Flint, Ki.chigan; and numerous 
individuals. Reverend Kodo Sesso, a high Buddhist priest, Abbot ot 
P'udoin Temple at F.dozald., Inashild. Count7, Ibara.ld Prefecture, Japan, 
has submitted a petition tor clemenc7 signed b7man,y Japanese Nationals. 
Separate let.ter• requesting clemenc7 are attached thereto from the mother 
ot Kenichi Saito who was killed b,Y' accused and his tellow soldier• and 
trom Tadataka Arai who was eerioual.r injured b7 them and lfhose tather 
1uftered death at their handa. 

5. I reccanend that the eentence be eontirmed bQt in Tiff ot all 
the circwutanc•, the ,outh ot the accueed, hie apparent drunkenneH 
at the time ot the eanmiuion ot the o!tenaes, and the eneral pleu tor 
clemenc7, I recamnend that the sentence be coaimuted to di1honorable dis
charge, !orteiture ot all P81' and allowancH due or to becoae due, and , 
contin•ent at ,hard labor tor the term of the natural lite ot accused, 
and that the sentence a• thus c0J111Uted be carried into execution. I 
tart.her recoanend that a United Statee Penitenti&l7 be designated u the 
place ot continement. 

-15 -
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6. Inclosed &N a draft of a letter tor JOIU' signature, trana.ad.tting 

the record to the Pr..ident tor h1a action, and a to1"11 of hecutiTe Action 
deaipated to o&rr7 into etfect tM foregoing reoc::amendation ehoald auch . 
action meet with approTal. 

lC:~---~. 
Tll>KAS H. GRm 
Kajor General 
The Judge AdTocate Gueral 

3 wi.. 
1. ReCOl'd of trial · 
2. Draft letter tor aig Slf 

- . 3. Fora ot lxeo. aotion 

. ( D.A. , GCllO 11 25 ..ept 1947) • 
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WAR DEP.lRTMENT I ' 

In the Ot!ice o! The Judge Advocate General 
Washington 251 D. c. 

J.A.GH - Cll .32.3168 
2 7 AUG 1347 

t1·N I TED ST ATES ) SECOND ARMY 
) 

v. 

First Lieutenant LEONARD A. 
. KUEHNEL (o,.;.323,42), Qu.artei-

) 
) 
) 
) 

Trial by o.c.M., convened at 
Fort Benjamin Harrison, IndiQn&1 

1 May 1947. Dismissal, total 
!ori'eitures, and confinement 

master Corps · ) !or one (1) ;year 

OPINION o! the BOARD OF REVThW 
HOTTENSTEIN, GRAY, and SOLF, Judge Advocates 

·-----
1. The Board o! Review has exmnined the record o! trial in the case 

or the officer named above and subm1ts this, its opinion, to The Judge . 
Advocate General. . . 

· 2. _The accused was tried upon the following· Charge and SpecUica
tions 1 

--.. CHAROE1 Violation or the 93rd Article of War. 

Specification la In that 1st Lieutenant _aonard .&.. Kuehnel, 
attached unassigned, !Jeadquarters Section,· Station Com
plement, 2117th Area Service Unit, Fort Benjamin Harrison, . 
Indiana, with intent· to de!'raud, did, at APO 312, care or 
Postmaster, New York, New York, at an unknown date between 
l Januar,y 1945 and 10 March 1945, falsely indorse a cer
tain United States Postal Yone;, Order by wr1ting on the 
back thereof' the name 11Jobn Q. Martin,· 1584482, .3918 
Q. ll. Gs Co", 'Which money order is substantially in the 
following words and .figures to wits Money Order #45548, 
identification required, January 1, 19451 J.FO .312 Br., 
New York, P. M. at New York, N. Y., pq amount stated 
above, 100 dollars and no cents, to order or pq-ee named 
(John Q. Martin) in attached coupon, signed Albert Gold
man, Postmaster, and illdorsed on the back as follows I To 
transfer OWMrship the person in whose favor this order 
is drawn must sign an lc,nr line, writing the indoraee'• 
name on the top line. More than one indorsement is pro
hibited b;y law. Bank. stamps are not regarded as illdorse
ments. ~ to E. w. Dannkamp1 Captain, F. D., John Q. 



Martin, Payee, 1584482, 3918 Q. M. Gs. Co., which 
money- order was a ll'l'iting ot a private nature which 
might operate to the prejudice ot another. 

Specifications 2, 3, and 4 are identical to Specification 
1, except as to the Serial Nuroer ot the United states 
P0stal Money Orders alleged to have bean fal.ee]Jr 

· endorsed by the accused. These Tariat1ons a.re tabu
lated aa foll.owsa 

Specification No1 Money Order No1 

2 45549 
.3 45550 
4 45551 

He pleaded not guilt,- to, and was f'ound guilt,-~, the Charge and all 
Spec11'1cat1ons thereunder. No evidence o:t arq previous convictions was 
introduced. He was sentenced to be dismissed tbs service, to forfeit 
all. pq and allowances due or to becane due and to be confined at hard 
labor. for one year. The reviewing authorit;r appro11ild. the sentence and 
forwarded the record of trial .tor action under Artiol• of War 48 • 

.3. The e'Vidence for the Prosecution is summarized a.a i'ollona 

· In Jantulr1' 1945 the accused was the platoon leader of the First Platoon,. 
3918th Quartermaster Gas Suppq Canpa.zv- (R 17-18) located at Publange, 
France (R 2.3). · 

Mr. John Quincy .Martin testified that he had been an enlisted man 1n 
accused!a compmv and that be went overR"'':: as Platoon Sergeant ot accused's 
platoon (R 17-18). Ckl or about l :January 1945 he received from the mail 
order]Jr four (4) one hundred dollar mone;r orders pqable to lwnselt which 
he had authorized the mail order]¥ ,to purcha.se for. him (R 19). Martin 
identi:tied Postal Money Orders Numbered 45548, 45549, 45550, and 45551 as 
beinc the mone;r orders purchased by- him through the mail order]Jr on or 
about l January 1945 (Pros Ex 2, 3, 4, 5J R 2~). 

Eaoh of the mone;r orders ia indorsed as followss 

•Pq to E. W. Darenkamp, Captain FD 
/sLJohn Q. Martin PAIEE . ·· · 

1584482 3918 QM s eo• 
Pq to the order at 
CE?mw. DISBURSING OFFICER (UK) 

A.PO 4l3 
E. W • IlARENK.U!P, Cil'l'ilN FD 

2 
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en or about 3 January 1945, Martin waa injured in an accident. Be
fore being evacuated to a hospital he gave the money order and other 
peraona1 possessions to the accused fer safekeeping mitil such time as • 
he would write tbs accused There to mail his :IZ"Opert;r (R 22). Ear}¥ in 
February 1945 Martin wrote the accused from Oxford., England., and requested 
that his persOD&l effects including a wallet vhich contained the mone7 · 
orders be mail.8d to him (R 23-24, 2o). He received a handwritten reply 
from the accused, which was received in evidence as prosectrtia:i's Exhibit 
6 (R Z7), after the Yitness testified that be ,ras -tarn1:&r with the ac
cused's handwriting (R 23-,:24). In this letter dated 9 Februa:t'7 1945 tba 
accused wrote in part a 11 I sent your atu!t tbi.s afternoon and registered 
the bilUold in a small package.• 

The maie7 CIZ'ders were never received by Martin (R 28) and he testi
fied. that he did not indorse i:roaecution's Exhibits 2 to 5, inclusiw,. 
and t!:at be did not at &ll7 tiJze authorize the accused or any-one else to 
indorse them in bil ·behalt (R 29, 35-3') •. Apprarlmatel.7 60 days before 
the trial the post office reissued four mone1 orders to the vitness who · 
thereupon cashed them (R 30}. · . . 

Lieutenant Colonel Ray- c. Neuendorf, Inspector General, 7th Infantry 
Di'Visian, testified by depositi011 (Pros Ex 7, R 38) tba.t on or about 25 
September 1946., be interrogated the accused at the. headquarters of the 
·7th Infantry Division. After bis rights under the 24th Article of War 
vere read and expla:i:ned to him,, th-a accused admitted that four 'JJJIJlJ.ey 
orders ba.d been -left in his custody by Staff Sergeant John Q. Martin. 
At first the accused stated that the money orders had been mailed to · 
Martin, but. on :further questioning he admitt.ed that tbe indorsements 
thereon were in accused's handwriting., although·he did not remlllber 
signing them. He also admitted that the A:nq Serial Nuaber appearing 
beloir the signatm-es was the accused's serial number as an enlisted 
man. Be stated that he could have indorsed the money- orders while en 
a •c·ognac binge.• A speci.Den of the accused's handwriting consistJ.ng 
of. the ,rords and figures contained in the indorsements repeated ten 
tms ns identified.by Colonel Neuendorf as having been made by- the 
accused in his iresence and was attached b;r him to the depositic:a. 

A "Certificate for Longevity-" prepared bJ' the accused in bia own 
banclwriting and identified bJ' Edna l!. Willie, a civilian employee, betare · 
whom it was executed, ,ras introduced into en.dence as a speci.D3n ot-· ac-
cused.' • handwriting · (P:-os Ex l, R 15-lb). • 

Ur.•• Ean7 Me .lsl:Iton, a Post Office Inspector, whose duties involve 
the exarn1nat1on ot questioned documents, was qualified as a bancbrritillg 
expert (R 39-40). Be testified that be examined and compared the l)C)8tal 
money orders alleged to have been indorsed by' the accused (Pros ED 2, 3, 
4, and 5) nth the known specimen at the accused handwriting (Proe Exa l, 
,, and Inclosm-e to Pros Ex ?). In his opinic~t the person who wrote the 

.. 
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handwritten matter contained in pi-osecution's ExhibiiB l, 6, and the 
inclosm-e to prosecution's Exhibit 7 1raS the same person who wrote the 
indcrsem3nt to the money arders in question (R 40). He further testi-. 
tied that be exsmfoed specimen or John Q. 1'artin's handwriting and that 
in bis opinicn the indarsenents were not writt£n by :Martin (R 42). 

4. T~ evic':nce fer the defense ia swmnarized as folJ.a,rs& 

Mr. Fran'.'c L. Iirko:f't, a Pa1t Oftice employee, testified that postifi 

idezrt.itic~tion is_ required before a maiey order may be cashed (R 43). 

Jolm Q. Kartin, recalled as a Witness for the defense testified that 
be bad giffll the accused authority to sign the Witness's nue far the 
purpose ot obtaining Post Exchange eupplles (R 45). In mitigation he 
testified that the accUBed had at one tilm saved the witness's l:Ue and 
also eaved the platoon in comat. On exam:!.naticn bf the cOllrt he stated 
that bis Arrq Serial NlllliJer b&d been 35933042 (R 46). _ . 

.lfter he was fully- apprised or his rights as a rttness by the law 
a,Jli:>er, the accmed_elected to remain silent (R 47). 

5. Each or tb9 tour epec1tications of the Charge. alleges that the 
accused did "nth intent to defraud * * * !alaely indorse a certain 
United States Postal Money OJ:-der by writing on the back thereof the 
name 1Jol:m Q. Jrartin, 1584482, 391B QM Gas Co• * **which nmey -order · 
was a writing ot a priTate nature which might operate to the prejudice 
of another" in "fiolation of Article of War 93. 

· In disC'llSsing the crime at forgery the llan11al for Courts-Yartial 
provides in relevant pert a 

•Forgery :!a the false and !ru.dulent maJdng or 
altering of an instrun:ent -.'hich ..ould, 1t genuine, , 
apparent~ impose a legal liability on another or , 
change his legal liability to hia prejudice (Clark). 

•S01111 ot the instrwrents that are subjects of 
larger-, are checka, 1ndorsements J orders tor deli',ery 
or mone1 er goods * * *• A false writ1ng may be made 
by * * * signing an instrument already -.ritten. 

"Tm writing must be false - must purport to be 
'What it 1a not. Thus, signing another 'e name to check 
with intent to de:traud is forgery as the 1.Mtrmoent 
purports on its !ace to be what it 1a not * * *' (MCll 
1928J par 149.;L pp 175-176). 

4 
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The evidence relevant to the eleu,nts ot proof as stated in the . 
Jlanual far Courts-lilartial are discuased belowi 

• (a) That a certain writing was .falsely Jt@de * * * 
a;, eJJeged;• 

The .falait1· ot the indcrsements on the mC11ey orders was established 
by the J:*Y8e 's testimony tba.t be did not malc:e the i.D:lor s ·ements hilllselt 
and that be did not authorize the accused or anyone else to do so. Thia 
.fact is .furtber corroborated by tm testillony o.f the handwriting expert 
,mo testified that be has examined Martin I s handwriting and that the · 
indorsezmnts could not have been written b,- Martin. 

•(b) that such writing was ot a natyre Yhich would, 
1.f genuine, * * * impose a legal ljehilit;r on anather. or 
change bis legal liability to his prejudice;• 

. . 
Tbe court a.s warranted in taldlig judicial notice o.f the .fact that 

the indorse:n:ent ot the pa.yee o.f a postal mcney order ,r.Ul serve to impoee 
upon the government a legal obligation to cash the mC12e:, order at its 
.face value. It is also ob'rlous that tbe indorsementa in question Jre
judiced Martin'~ interests. 

•(c) tbs.t it m the aoc;psed 11ho so 1'alpely made * * * 
sucb mper; and• 
The acc\18ed1s opportunity to make the .false 1ndar,sement was estab

lished by Vartin I s testimony that he entrusted the 11C1197 orders to the . 
_acc'Ol!led on or about 3 Jan-aary 1945 prior to being evacuated through •d- . 
ical c.batmela. In his pre-trial 1tatement the accused admitted that the 
indaraement1 11ere in his handwriting and that the 1nrT Serial lhmber ap
pearing below the .fcrged ii.gnat-ares was bil serial number u an enllated 
man. Furthermore the bamwriting expert'• teatilllon7 tb&t the indoraementa 
1n question were 11ritten by- the same persCll 1rho wrote certain writings 
known to be in accused 1e handwriting, establiShes conclusively' that it 
us the ·accused who .false~ wrote the indorsements • 

• 
• (d.) ;\be tacts and circumstances of the case indicating 

th, intent of the accused thereby to defraud or prejudice the 
right of another person,• 

. ilthough the accused admitted, in hi.a Jr•-trial statement, that the 
•ignature on the aoney- orders n.s in bi.a handwriting, be stated that be 
ild not recall barlng eigned the mone:, crders, an<i tbat he Dn1St bave 
eigned the papers 1rhile on a •cognac binge.• NevertbeleH, the court 
waa uply' nrranted in inferring the accuaed'• .t.raudulent intent .t'.rOJII.. 
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Martin's testimony' tba.t he did not receive the money orders from the ac
cused a.s he bad requested, although in bis letter dated 9 February 1945 
(Pres Ex &) the accused bad stated·tba.t ht had mailed llartin 1s wallet b7 
registered mail, thus inti.Jlating that the mone;y- orders YhiCh were in the 
-.al.let had also been mailed. The false indcrsement and the subsequent 
indoreements, showing that the mane7 orders bad been cubed b:y an Artq 

• disbursing. officer, show tb&t. the instruments nre uttered and C88bed, 
thus further tendinc to establish the accused I s intent to defraud. 

_ For ti:. ~asons stated, we·are ot the opinion that the accused's guilt 
of forger:r as alleged was establisbed-by clear and compel.ling e'Ti.dence. 

s. j.t tm outset at the trial tm defense cballeriged Major Jamee L. 
Nolan, JiGD, the 1P' melli>er en the grounds that b9 l:ad e.xpr:'essed an_ opin
ion u to the accused's ~uilt and tb&t he would re1'iew tbl record ot trial 
as Sta.f:t Judge J.d'focate lR :3). · After bearing argummt and testimony- of 
tbe cballeriged ~er the court did not sustain the cJ:,..allenga (R 6) • 

Ckl yoire dire ·exenrtnation the challenged law mamber testified that he 
is assigned as an Assistant to the Chief of the Yilitar1 Jmtice Section 
in the Second l,;nq_ Judge AdTocate•s Office (R 4, 6). His duties involve 
the •xa:m1nation of charge sheets for legal sufficiency and the preparation 
ot reTins in general courts-martial (R 4) • He did not reca.ll having seen 
an:r of the paper, connected with the instant case, although, since hundreds 
ot cases pass through the office 'in which he is assigned, there is .·a pos-

. aibilit:r that he might haft seen them. H4a has neftl" 'discwssed the merits 
'-...Qf the case and the Ollly' discussion be bas ever bad pertaining to the case 

iii•olved tte arrangements fer the time o:! trial and the seating o:! the 
courtt(R 5). He also stated that J:e did not kno.- the accused and had no 
present knawladge o:! the cpe (R 6). . . · 

.It is obT.Lous that the law member bad formed no prior opinicm o:! the 
case. H18 mare aasjgnment 1n· the Military Justice Section of the Stat:! 
Judge j.dvocate I s Office does not warrant an in:!e:renee that the challenged · 
med)er · had e::qressed an opinion as to the case or that he was in an:r wa:r 
biased er prejudiced against. the accused. iccordingl,7 ,re are· of .the opin
,icm that .the co~'s action 1n not· sustaining the C!baJlenge was Jroper• 

. . ~ 

6. The accmed 1a 33 years at age, married and the father of :!ive 
children. He is a high school graduate and attended the UniTerait7 o:! 
Minnesota for two ;yeus. War Department records show that :r;rior to in
duction he wu a Yarehouse foreman, a janitor in a Post Office, and a 
,rare house ,superintendent. Be was indu:ted on 10 :Mq 1942. After being 
graduated trom the Quarterma.ster Carps Officer Candidate School be was 
oomissioned aa a second lieutenant, Quartermster Corps, ~ o:! the 
United States en 11 Deced>er 1942. He was promoted to tb9 rank of .first 
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lieutenant on l November 1944. On 17 July 1946 he accepted an appointment 
as a first lieutenant, 1n the Regular Arm:,. He served in the Em-opean 
Theater at Operations from Yarch 1944 until October 1945 and in Korea f'rom 
Augmt 1946 until January 1947 when he was retm-ned to the United States 
far trial. ill or the efficiency ratings or record shw that be was rated 
Superior by the rating officer. For the period f'rom l July 1946 to 31 
December 1946, the indorsi.ng officer, h0119ver, rec0Il!ID3nded a nUlll9rieal 
rating of 2.75 (Very Satisfactory). 

7. The Board. of Review ha,s given consideration to a photostatic 
cow of a letter from the accused dated 9 May 1947, which letter was refer
red to The Judge Advocate General's Office by the Inspector General to 
whom it was addressed, wherein the accused complained of various alleged 
irregularities in connection Tith bis trial, restraint and other matters. 
The alleged irregularities in connection with the trial pertained to the 
court's fail'lll'e to sustain the defense's challenge of the law 11ember. .ls 
indicated above, n are of the opinion the record of trial indicates that 
the court's action :ir not sustaining the challenge was proper. 

8. The court was legally constituted and bad jurisdiction o! the 
person and the offenses. No errors injurious4" affecting the substantial 
rights of the accused were committed. ~ the opinion of the Board of 
Review the record of trial. is legally surticient to support the findings 
of guilty- and the sentence and to warrant confirmation of tba sentence • 

.A. sentence to di.smissal, total forfeitures, and confineIISnt at hard 1&9or 
far Clle year is authorized upon a conviction of a violation of Article o! · 
War 93• 

Judge ldvocate 

Judge ldvocate 

_JA~~~t..!::~~:.£-_;____, Judge .ldvocate 

7 

http:indorsi.ng


JAGH - CM 323168 1st Ind SEP 2 6 1947 
JAGO, Dept. of the Army, Washington 25, D. c. 

TOa Tbs Secretary of the Army 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted for your action the record of trial and the opinion of 
the Boa.rd a! Review in tre case of First Lieutenant Ieonard A. Kuehnel 
(0-32342), Quartermaster Corpe. 

2. Upon trial by general court-martial this officer was found 
guilty of forgery o.t the indorse~nt of the payee on four United States 
money orders each :in the amount of ~100.00 in violation of Article of 
War 93 (Specs 1-.4, Charge). No evidence or any previous convictions 
was introduced. He was sentenced to be dismissed the service, to for
feit all pay and allowances due er to becoi:oo due, and to be confined 
at bard labor for one year. The reviewing authority approved the sen
tence and forwarded the record of tris.l for action under Article of 
War 48. 

3. A St!m!!BI'y of the evidence may be found in the ~ccompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient, to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

In January 1945., the accused was in coJnimnd of the l.st Platoa:i., 
3918th Quartermaster Gas Supply Company in France. On 3 January 1945 
Sergeant Martin, an enlisted man in his command whv ~s about to be 
evacuated through medical cbannel.s because of injuries susta:i.ned in 
an a.ccident, entrusted to accused a wallet containing. four ~100 Postal 
Money Orders payable to Aiartin. About one month later Martin wrote 
to accused and asked that the money orders be sent to him at Chcford, 
England. A.ccused replied that he had sent the wallet to Martin by 
registered mail, but Martin did not receive it. Tl'e money orders, 
indorsed by what purported to be Martin's signature., were cashed by 
an Arm:t Disbursing Officer. In a voluntary pre-trial statement, ac
cused admitted that the indorse100nts were in his handwriting and that 
an Arm:, serial number which appeared on the indorse1mnt was his serial 
nuni,er as an enlisted man, but he stated that he did not recall ~g 
the indorsement. He further St.ated that he must have been drunk when 
he signed Martin's name. The indarsellf3nts were also shown to be in 
accused's handwriting by a handwriting .expert who testified that the 
indorsements were written by tm same person who had written certa:ln 
otmr docunents lmown to be :In accused's handwriting. · 

JJartin testi!ied that accused had once saved his life and had 
also saved his platoon in combat. 
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4. Accused 1s 33 years of age., married., and the father of five 
children. He is a high school graduate and attended the University of 
Minnesota for two years. War Departnent records show that prior to 
induction he was a warehouse foreman., a j11I1itor 1n a post office., and 
a warehouse superintendent. He was inducted on 10 May 1942. A.rt.er 
being graduated from the Quartermaster Corps Officer Candidate School 
he was commissioned as a second lieutenant., Quartermaster Cor:ps., A:rrr.r,/ 
of the United States, on ll Deceni>er 1942. He was promoted to the rank 
or fir.st lieutenant on l Noveniier 1944. On 17 July 1946 he accepted an 
appointment as a first lieutenant in the Regular Arm:,. He served in the 
European Tmater of Operations from Ma.rch 1944. until October. 1945, and in 
Korea from .A.ugust 1946 until January 1947 when he was returned to the 
United States far trial. All o! accused's efficiency ratings of record are 
"Superior." For the period from l J~ 1946 to .31 December 1946, the 
indorsing officer., however, recollllUElndeci a numerical rating ·ot 2.75 ·(Veey 
Satisfactory). . 

5. Consideration has been given to a photostatic copy of a letter 
from accused dated 9 Ma¥ 1947 which was refeITed to m:, office by The 
Inspector General to whom it was addressed, wherein the accused. com
pla.ined of various alleged irregularitjes in connection with his restraint., . 
.trial., an~ other mtt:rR. 

6. In 'Ill¥ opinion there are no mitigating circu::nstances in tre case • 
.A.ccord:ingly, I recom:nend that the sentence be confirmed and carried into 
execution and that an appropriate United States d¥3ciplinary barracks be 
designated as the place of conf:inement. 

I 

7. Inclosed 1s a form or action designed to carry the forego:ing 
recommendation :into effect, should such recoll!m3ndation ni:,et with your 
approval. 

HOMAS H. GREEN2 Incls 
l - Recar·d of trial :M9.jor General 
2 -. Form of action The Judge Advocate. General 

--- -------------- ' 
( G.C .M .(). 11., 16 fht 1947) •· 
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WAR DEPA.RTME:t.T 
ta<'FICE OF THE JUDGE A.DVO::ATE GE?IBRAL (141) 

Vl'ASHINGTON 25, n.c. 

21 October 1947 
JAGV Cll 323188 

UNITED STATES ) TIDJHNICAL DIVISION, ilR TRAINING CCMUA.ND 
) 

v. ) Trial by a.c.i:. ~ convened at 
) Geiger Field, Washington, 9 - · 

Privates EUGENE B. HAMRICK ) May 1947. Dishonorable dis-~ 
(13238o6o), Squadron '.lll-2, ) charge and con£inement for · 
VANS. BUCHER (16201892), ) one (1) year tor ea.ch. Each: 
Squadron B, .and HAROLD G. ) Disoiplinary- Barracks.· 
GIBSON (15207779), Squadron ) 
TM--.l, all ot 463d. Army' Air ) 
Forces Base Unit. ) 

H(lIJ)INO 'b7 the BQlRD OF REVIElV 
Bl~HN, O'BRIEN and SPRIIDSTON, Judge Advocates 

_ l. / The r&cerd or trial in the case or the soldiers named above has 
been exarn1 ned by the Board of Review. 

j ••• • • 

2. Accused were tried upen the following Charge and Speciticatiom 

CHAROlh Violation of the 93d Article of War. 

Specification: In that, Private Harold. O. Gibson, Squadron ~l, 
463d Army .lir Forces Base Unit, Private Vans. Bucher, Sqladron 
B, 463d Army Air Forces Base Unit, and Private Eugene B. Hamrick, 
Squadron Tll-2, 463d J:nq- Air Forces Base Unit, acting joint.ly- . 
and in pursuance· of a common intent, did, at 'the Base Guardhouse, 
J.rniy- Air Base, Geiger Fiel.d, Washington, on or about 3 April 
1947, with intent to do hiJn bodily harm, commit an assault upon 
Corporal Willie Breaux, 'b7 willtully and feloniously striking 
the said. Corporal Willie Breaux en the bead with a clangerous 
instrument, to wit, a sock .tilled with coal. 

Each accused pleaded not gullty to, and was found gullty- of, the Charge 
and 'the Specification. Evidence o! one previous conviction was introduced. 
as to accused Bucher and Hamrick, and evidence o£ two previous convictions 
was 1.ntrod.uced as to accused Gibson. Each accused was sentenced te be 
dishonorably' discharged the service, to .tcr.t'eit all pay and allowances 
due or to become due and to be confined. at bard labor at such place as 
the reviewing authority- may direct for one year. The reviewing authority
approved the sentences, designated the Branch United States Disc1pl1.nuy' 
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Barracks, Fort Knox, Kentucky, or elsewhere as the Secretary of \Tar 
may direct, as.the place of confinement, and forwarded the record of 
trial for action under Art~cle of 'i'iar so?a-. . 

3. a. Th~ evidence for the prosecution shows that on 3 April 1947 . 
the three accused were prisoners in the Guardhouse, Geiger Field, 
Washington (R. 22). Corporal Willie Breaux was a turnkey in the Guard
house (R. 9). He was relieved a.bout 2400 hours (2 April 1947) and, as 
he was leaving his post, was accosted at the foot of a flight of stairs 
by the accused Hamrick, who asked for a cigarette (R. 8,9). After a 
brief conversation, Hamrick grabbed Breaux by the sleeve and, at the 
same time, Breaux was struck a. severe blow on the head (R. 7,8). Breaux 
did not see who struck the blmv and recalled nothing thereafter until he 
found himself in the turnkey's office (R. 8,9). His head hurt and he 
was examined by a medical officer the following day (R. 10). The medical 
officer testified that he had a small area of m1elling over the right 
temple (R. 10). 

Private Bobbie L. Terry, a prisoner, saw Hamrick talking to Breaux 
at the foot of the flight of stairs (R. 13). He also observed the accused 
Bucher step out from behind a door and swing a sock in an overhand motion 
at Breaux. He did not see the sock hit Breaux and heard no blow. Gibson 
was standing immediately beside the vritness when this occurred. Breaux 
then went upstairs to the turnkey's office (R. 14,15). · 

Captain Bernard J. Kingery, who was Base Officer of the Day, was 
called to the guardhouse shortly after 2400 hours, 2 April 1947. On 
arrival, a guard told him that something had been thrown over the fence 
a short while before. He directed the Sergeant of the Guard to retrieve 
the object. The Sergeant went around the fence and returned ,nth a sock 
filled with coal (R. 19,20). 

First Lieutenant Vincent J. La.Flamme, in investigating the case on 
the morning of· 3 April 1947, explained to the accused Bucher and Gibson 
their rights under the 24th Article of War by telling them that they 
could make a sworn statement, unsworn statement, or remain silent. Bucher 
said that he understood his.rights (R. 16). Lieutenant La.Flamrne then 
questioned them and Bucher signed a statement which was admitted in 
evidence (Ex:. A~ P. 17). ·The trial judge advocate showed Lieutenant 
La.Flamme a document for the purpose of refreshing his memory, and the 
latter identified it as a statement which Gibson refused in writing to 
sign. The document was not introduced in evidence. Lieutenant LaFlamme 
testified that Gibson orally admitted that he ziade the coal fil.led sock 
and that it was the object used to strike the turnkey (R. 18). Lieuenant 
La.Flamme received the coal filled sock from Captain Kingery but the 
latter gave him no other information (R. 28). The names of the suspects 
and a general outline of what occurred were given him by Lieutenant 
Shelton and_ others (R. 29). 
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Staff Sergeant Peter·J. Du.Bell, an investigator at the Provost 
1Ia.rsha~ 1s Office,- interviewed the accused Hamrick. He asked Hamrick 
whether he knew his rights under the 24th Article of Ylar and understood 
that he did not need to riake any statement. Hamrick said he did. Hamrick 
then signed and swore to a written statement before Lieutenant LaFlamme. 
The statement v;as admitted in evidence (Ex. C, R. 2J). 

The statements signed by Bucher (Ex. A) and Hamrick (Ex. C) admit 
in substance that the attack on Breaux was part· of a plan to escape from 
the guardhouse. Hamrick admitted "stalling" Breaux by asking for a 
cigarette, and Bucher admitted hitting Breaux on the head with the coal 
filled sock. · 

. 
b. Evidence for the defense. 

Captain Kingery, called as a witness for the defense, testified 
that when he vras called to the guardhouse shortly after 2400 hours, 2 
April 1947, Breaux, in his presence, identified Hamrick as the man to 
whom he was talking when he was struck. Hamrick was then questioned 
but had nothing to say. Captain Kingery announced to ail the prisoners, 
"before I leave here I want the information," and indicated there was 
a possibility the investigatine officer would recommend leniency if they 
confessed. The 24th Article of 17ar was not read to them (R. 25,l6). 
The prisoners were kept at parade rest and attention until 0445 hours 
in the morning. They were told they would stand there until Captain 
Kingery 11 got to the bottom of the investigation" (R. 27,28). Bucher 
came forward during the course of the investigation and gave a story 
of what happened, but Captain Kingery_ did not believe him and told him 
to go back until he thought he had the story straight. Gibson was also 
questioned. · Captain Kini;ery turned the general information so obtained 
_over to the investigating officer for his investigation (R. 26), but he 
did not tell the investigating officer that the accused admit~d their 
guilt (R. 27). 

4. It clearly appears that the accused were not warned of their 
rights before being questioned by Captain Kingery, that they were coerced 
by being compelled to stand in formation for a considerable period, and 
that i't was at ieast implied leniency would be shOl'm those who admitted 

. their participation in "the assault. Each of -the accused was questioned 
and ma.de incriminating statements to Captain Kingery. ShortJ.y thereafter, 
the accused were somewhat inadequately warned of their rights and questioned 
by Lieutenant LaFlamme and Sergeant Du.Bell. So far as the record discloses, 

. this questioning was merely a continuation of the inquisition conducted 
by Captain Kingery and, except for the evidence as to the warning, there 
is no reason to believe that the statements obtained in the process of 
the interrogation by the investigating officer were not the result of 
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the improper influences brought to bear in the initial investigation 
by Captain Kingery•• In connection with the confessions of Bucher and 
Hamrick, the warning at this stage of the proceedings may be considered 
as little more than a frivolous concession to the requirements of the 
law. The influence of third-degree methods cannot be so easily dismissed. 
(CM (E'£0) 1486., 3 Bull JAG 227). It was incumbent on the prosecution to 
rebut., by clear and convincing evidence., the presumption that 11 the 
influence of the prior improper inducement continues and that the 
subsequent confession is a result of the same influence which renders 
the prior confession inadmissible. 11 _ (2 Wharton., _Criminal Evidence., sec 
601., pp 998-1002). This the prosecution failed to do. It is,therefore., 
the opinion of the Board of Review that the confessions of Bucher and 
Hamrick should have been excluded as evidence. (par .ill+!_, ?JCM., .L928). 

5. Gibson's ;tatement that he made the coal filled sock is an 
admission against interest as it is not in itse.J.f' a comp.Leta acknowledg
ment of gui.Lt. It is., however., highly inculpatory., almost tantamount 
to a confession, as but for it and the testimoey as to Gibson's presence 
at the scene., there is no evidence connecting him with the assault. In 
any event., considering the statement only as an admission against interest.,' 
there are ample r;rounds for excludine it from evidence. The lJa.nual for 
Courts-Hartial., 1928., prescribes that should it be shown that an admission 
against interest was procured by means which the ·court believes to have · 
been of such character that they may have caused the accused to make a 
false statement., the court may either exclude or strike out and disregard 
all evidence of the statement (par l.l.4b., 1UM 1928). The evidence not only: 
shows that Gibson., like Bucher and Hamrick., was coerced and that hope of 
benefit was held out to him., but., in addition., it discloses that he 
refused to sign a -written statement which apparently had been prepared 
on the basis of his interrogation by Lieutenant Wlarnm.e. His refusal· · 
to sign the Yiritten statement., when considered in connection with the 
improper influences that were brought to bear on him., strongly indicates 
that the oral statements which composed it may have been false. It 
follovrs that the court might properly., on these grounds., have excluded 
or disregarded all evidence of Gibson's admission. However, another 
and more compelling reason appears for excluding his statement. As 
previously indicated, the trial judge advocate sho111ed Lieutenant · 
La.Flamme a document for the purpose of refreshing his ··recollection. 
The witness identified the docwnent· as., •a statement., sworn to before me, 
,vhich :frivate Gibson refused to sign. 11 He then proceeded to testify., 
apparently by reference to the docwnent., that Gibson identified the coal 
filled sock and statoo that he made it. The document was not introduced 
in evidence but it is included in the miscellaneous papers with the 
record of trial. It is obviously a transcript of Lieutenant La.Flamme's 
interrogation of Gibson and it bears Gibson's signature with the state
ment., "I refuse to sign." F...icamination of the document shows that Gibson• s 
replies.to Lieutenant La.Flamme's questions constitute a confession, for 
Gibson admitted not only the making of the weapon but also his participation 
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in planning the attempted escape. Evidence of this confession, like 
the evidence of the confessions of the other two accused, was inadmissible 
because of its manifestly involuntary nature. It is well established 
that if, for arry reason, a confession is inadmissible .in evidence, 
isolated admissions taken from that confession are inadmissible (Cl.I 
162155, sec 395(3), Dig Op JAG 19+2-40; CM 187610, Williams, 1 BR 67). 
Gibson's statement that he made the mentioned weapon was an isolated 
admission from·his inadmissible confession and, therefore, was itself 
inadmissible. 

6. The admission in. evidence of the coal filled sock, the alleged 
weapon, was also improper·., particularly in view of the inadmissibility 
of the extra-judicial statements of the accused. Except for the mentioned 
statements, the only evidence tending to identify the weapon is found in 
the testimoey of Captain Kil')gery to the effect that he was told something 
was thrown over the guardhouse fence and that a sergeant, whom he sent 
to search., returned with the coal filled sock. This evidence was for the. 
most part hearsay and., excluding the hearsay, wholly irrelevant. No 
convincing evidence remains as to the allegedly dangerous nature of the 
weapon used in the assault. The fact that Breaux suffered a slight 
swelling over the right temple and was momentarily stunned has no probative 
value in establishing the weapon's dangerous character as such injuries · 
might have been inflicted by a fist or other instrument of a non-lethal 
type. It follows that so much of the findines as pertain to a dangerous 
instrument is not supported by the evidence. 

• 7. Excluding Gibson's admission that he made the alleged weapon, 
there is no competent evidence indicating that he participated in the 
assault; in fact, tm only evidence as to him shows that he was a mere 
onlooker. It follows that the record of trial is legally insufficient, 
for want of evidence., tq support the findings and sentence as to Gibson. 

8. The rule is that the erroneous admission of incompetent evidence 
does not affect the substantial rights of the accused where guilt is 
established by other compelling convincing evidence properly in the 
record (CM 254423, Gonzales, 35 BR 243). {Also see CM 243384, Remley., 
27 BR 356; CM 255774, Ware, 36 BR 187; sec. 395 (2)(10), Dig. Op. JAG 
1912-40). There is intliis case compelling, convincing., and uncontradicted 
competent evidence that Hamrick held Breaux• attention and held hi's arm 
while Bucher struck him on the head with an unknown object. The simul
taneity of thelr acts evidence~ that they were joint actors. That the 
assault was with intent to do bodily harm, albeit not vd.th a danGerous 
weapon, is to be inferred from the fact that it was launched with the. 
obvious purpose of physically overcomine the turnkey so as to permit 
escape., that a weapon of some nature was used, an::l that the turnkey was 
in fact bruised and stunned by the blow. It is, therefore, the view of 
the Board that the record of trial is legally sufficient to support 
findings of guilty, as to P.amrick and Bucher., of assault with intent to 
do bodily harm. 



(J.h6) 

9. The accused Hamrick -was eighteen years of age when charges 
were preferred. He enlisted 31 May 1946, ·and had no prior service. 
Bucher v,-as eighteen and seven-twelfths years 0£ age when charges were 
preferred. He enlisted 9 Hovember 1945, and had no prior service. 

10. For the foregoing reasons, the Board 0£ Review holds the 
record of trial legally insufficient to support the findings \lnd 
sentence as to the accused Gibson, and leeally sufficient to support 
only so much of the findings of guilty of the Specification of the 
Charge as to the accused Hamrick and Bucher as involves findings that 
each accused, acting jointly and in pursuance of a common intent, at 
the time and place alleged, ,·Tith intent to do him bodily harm, committed 
an assault upon Corporal ·,-;illie Breaux by striking him on the _head with 
an unkncnm instrument, and lecally sufficient to support the sen:tence 
as to the accused Haririck and Bucher•• 

Judge Advocate 

\ L~,...-
---- i:---t. r·· 1r-iY' Judge .Advocate 

" 
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JAGO., Dept. of the .lrn\r, 'Washington 25., D.c. 

TOs The COIIUIISl'ning General., Teclmical Diviaion., Air Traini.Dg Comm.a.tn., 
Scott Field., D..linois. 

l. In the case o! Privates Ellgene B. Bamriek (l3238o60)., Squadron 
m-2., vans. Bucher (16201892)., Squadron B., am Harold o. Gibson (15207779)., 
Squadron TK-1., all of 463d A.rnQr- Air Forces Base Unit., I ccm::ur ·1n the 
foregoing holding b;r the Board ot Bevielr and nr.cnmend that the t:fnd:lng11 
or guilty' and the sentence as to the accused Gibson be disapproved., and 
that o~ ao much of the .t:lmings ot goilt7 or the Specitication ot the 
Charge as to Bamriok am &cher be approved as fim.a that thq., acting 
jointl.T and in pursuance or a common intent., did., at the ti111e and place 
alleged., with intent to do him b~ harm., commit an aaea.ult upon 
Corporal Willie Breaux by' striking h:1a on the bead with an unknown 
illatrument. Upon tak1 ng such action 7ou will ha.ve authorit7 to order 
execution or the sentence as to accu.sed Hamrick and Bllcher. 

2. When copies ot the published order in this case are .tornrdocl 
to thie ot.tice., the;r should be acccapanied. b.T the .toregoirlg holding am 
this 1,ndorsement. For convenience of reterence and to facilitate attach
ing copies ot the published order to the record in this case., ple&H 
plaoe the .tile rnuw.r or the record in bracket• at the end ot the pub
lished order., as .tollo.-s: 

(Cll 32).1.88). 

THCJl.lSH.GRED 
l Incl Ka.Jor General 

Record ot Trial The Judge J.dvocate General 

C:57090 
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WAR DEP.ARTMEl\': 
· ln tae Office of fhe Judge .AdTOoa.te General . (J.49)

Washington 25.,. D. C. 

J.l.GK • CY 323197 
22 AUG 1947 

tJllI!EI> Sf.A.fES ) 
) 

Te l Trial b;r G.C .ll..,. oonvened. at Headquarter•.,. · 
PHIBCOM, PJllLRYCO:V. APO 358., 12 February 

Sergeant llILLUll ilNE? · · -· 19'T. 1'o be hanged b;r_ the neok until 
· (RA. .33083663), 897th Quarter- 4ea4. 
:master taadrJ" c~ · l, 

-~-..-----------------~------OPWO?f ot the BO.AIU> OF m:vllS. 
S~~ ... Mo.A.FEE and .6.CRR01D, Judge UTocatea 

--~-------------------------~ 
1.· The record ot trial in the oa.ae of the aoldier named abon has beeJL 

examined by tao Board. ot Revit!I' and the Board sublllita _th11., ita opini.Oll.,.. te 
tile Judge AdTooate General. · 

· _. 2. .A.oouaed •u tried upon the tollni:n.g charge 8J1d 1peoifi,oatio:u 

CRA.RGBa Violation of the 92nd Article of War• 

.Specificationa In that Sergeant WilliND. A:}mey, 897th Qu..ri;erma.atez
Laundry Compell7, did, at or near Manila., Hli.lippines., AFO 75., 
on or about 7 December 1946., with malice a.forethought., •ill• 
tully., deliberately-., felonioualy, unlaJFi'ull;r., u.d. With premedi
ta:tioD kill one feolmica.l. Sergeant llen..il).a Milla, a human bei~ 

·· , by ahoo'tiag him with a carbine. 

·ire·pl~ded aot"guilt;r t~- and was tound guilty of the oharge and speoifioation. 
:Ile Hidenoo. of a-zrr previous oennction •u 1:D.troduoed. He was sentenoed to , 
be _hanged b7 tlut neck until dead., all the member• preseat at the time the 
TOte ,ru takea ·oOJLourri:ag in the TOte an the • el:ltenoe. the reviewing au- · . · 
th.ori ty- a.pprned the aentenoe and tornraed the reoora ot trial tor aotioa 

. UJ'lder Artiol• ot War •s. · · · 
3. E:videllOe tor the Proaeoutio:n. 

On :th~ morm..ng ot 1 Deoellber 1946, Priva.te First Clan Ernest L. m.ok:1,, 
897tk QR&r1ief'JDUter x.;DdrJ' Compa:q., wu in the oompaey orderly room pertorm
ing lua dutie• ae ·~ oler:t. Somewhere between 9100 and ·s130 a.m. aoouaN. 
entered the orderli rooa aDd asked .A.oting Fir1t Sergeut Nevaina Mill• tor 
reli'et tr• & •detail.• -Sergeant Milla refuaed. and aoo~ed lett tll• orduly 
rooa. !h.e ooanraatio;ii between accused and Sergeant 1(111• wu heU. in a 

_normal tone ot TOioe and J10 •strong word,• paaaed_between thea. About ten 
or twenty 111.nv.tea later aoouaed returned. to the ord.erl;r room. armed ld.th a 
oarbille. · .A.couaed. aim.e• hi• oarbine at Sergeant Mill• and prooeecled to tire 
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1t -., 1wa. After tae tirat ahet. Prin.w mm tl•d trn. th• er4er17 ro-. 
He heard other ahota beillg tired u lle lett. 11a.. 11.e lawr re'\ill.r'&M w 1.ll• 
or4erl7 roC1111. he ao Sergeant Ml.11• l:,1J1.g fa.o• clnn eu ta. tlHr. .loouri _ 
'14 not appear to 'Munder the intluenee of aloollol at the t1ae et tao neet-
1:a.g. AoouHd. had guard duty" •1oaetiae1 nel'7 •tll•r u.y. •. Pr1w.w Bloka tM1r -· 
ot •• 8ba4 teeJ.b&1• exiat;1.Jlg betwNn aooued a!ld Sergeaat Kill• (R. 11-17). · 

- . . ~- . 
. , 

PriTate Eqeu Hen4er1on wu ala• 1JL the eo:apu!1' erierl7 r.aa • iil:e. 
aol'Jliag ot T Deoniber 1946. .looue4 enwre4 th• •rd.orly- rHm u4 s.r,eaat: 
Milli ullt t aooued ..-q lie had not at~cle4 tu Ull•oommiHiozi.ed ~ti""' 

· ••tiD.g tae m.gllt before. PriTate Bemer1oa clicl ari Ja.ee.r aooWIK'• repl.J'. 
- Sergeu.t lfUl1 thea telcl uoued to take Rt a tletail te pelioe ~ MJIPU1' 

area am w repor-t; ba.o:t tG hi.a. When aoo•ed later reportN. b&o:t, S.rgeut 
Milla u:te4 aim wh1' he had. ut piokN -.p· oertaill tat.a· u4. pu.t tum 111 1.lle 
1uppl7 nca.. Aoouui then reoeind inatruetiou w •ve tbe tents au 
agai.JL lett the orderly ro-. He returned. in about ha.lt an It.our aJLd 11),egu. 
to tire• at Sergeant. Milla with .a oa.rbine. · Pr1T&te Hender•oa len th~ erderly
room after the t1r1t ahet. Be· did met hear aoouaecl 1&7 f.D1Wn.g bef'er• tir111g 

-tlle ·t1r1t eh.t aDl •eoudn't tell• whether aocwsecl ha.4_ been clrillk1ag (R. 17-
. 19). . 

Sergeaat Bomi;y P. Byrd and Cerperal Charl.. H. Fiala.er al.so 1a aooue4 
·_ tiN & oarbiu at Sergeant llilll in the Oe!IIPdiT ol'lierl;y rooa en the .onillg 
· ~ 'l I>eoa.ber 19'6. ..&.t"t•r the ti.rat. 1het "WU tirecl Cc-peral Fi.ab.er , .. · · -11• 

Sergeui.t Mill• tall ~. 1it. ··114e id hi• desk and the oorperal tho. left tlle 
ori.erly rooa te get a truolc to take Serge&D.t llills te tae heapital.. Sergeaat 

-Byrcl thought ta.at trca m.ne te ta-eln •h•ta were tired. aocueed and. Sergeaat 
Milla_ beiag abo'lt, tiTe 7a.rda apart at tl:a.e tiae.. Sergeut B,yrcl lid. beo. 
present during a OOJlTer&ation between aoouaed Ul.d. Sergeant }.(1111 b.eld. ea.rlier 
th.at aorm.ag and Se.rgeant B)rrd l:dlliaelt ha.a 1polce11. to Qoouaed. .A.ooued. ap
pear•._ to be p_erteotl.;y normal and Serggut B,r4 •oeulda't rUINlber•. 11ne11.ug · 
liquor OJ:L aeou1ed.• • breatll (R.20-2S). . · . . , · . 

. . . . . . .. 

On. the ••rmn.g ot '1 Deoeaber 19'8, Sergeant Digeu Sohul4'r. whe had. · 
- been Sergeant of the Guard the preceding night,.wu tryi».g to take. & -.p• 

111 tu oaapUiJ' 111ppl.y roe. Hearing & group et •hotl _he ..-.z.tt t• the cl.or; 
ot the 1uppl.;y reGllll uul net1oe4 •nerybody- in the oompu;y• rmm1ng 'througa 
the area. : He atepped. & oerporal_ aD4 lean1.ecl trca llim that Sergeu.t KillA ·' 

.. lt.a4 beea ahot in the orierly rooa. Whe:a Sergeant Schuler- arrincl at the 
orderly roe&, he •a &00U1~ 1ta:odiiig by tbe 4e1lc u thougl,. he were abo11t -· -·. 
to make & telephou oal.l. Sergeant. Schuler •111pped behilt.4• uouaed aJli _'.. · 
••iced hi,m. A oarbine ..-u l;ying_·en tbe d.ealc. Sergeant Solluler d14 ao1; ~--_. 

amell liquer cm aooUI eel'• breath. '. The 1ergeant pla oed aeouaed. und.er gua.r4 . 
an4 then. &Hilted in laying Sergeant .Kill• Oil a -.tveu and putting hi.a ·; · 

- in a truolc. Be aooompa.nied-the- truck to tae-- 2007th Station Ho1pita.l where . 
Sergeut llill• ..-u lett with a doctor•. Sergea:nt llill• d.icl not apeak: o• 
the wq_ to the hospital (R. 10-10• · 
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Dootor Fau'lino P. Suni.oo, a qualified pqa1oiADI and. a pa.thologiat 
· &t the 10th J&edioal Geural L&bora.toey, pertoraed &n &utopa;y on the body 
ot & aoldhr oil 7 DHember 1946. The dootor 14ent1t1e4 three photograpu, 
&Qd.tt.4 in •T14e:aoe Without objeotien b;y the d.etense u Preucut1ou Euibit 
B, u beiag photograph.a ot the body upon which he ha.d performed the autop17 
(R. S,7,8,9). Print• lfioka am Sergea.nt• B.yrd and Schuler ea.ch tea.tified 
tha.t the body ot the ~raon ahown in theao photograph, wu tha.t •t Sergeant 
Milla (R. 11,14,15,23). Dootor Su:nioo toUDd that 11,0t less than twelve 
kl.let• ha.d e~ered Sergeut Milla• 'bod7 am th&t dee.th had been oauHd 1'1' 
lon ot blood resulting tl"om gunahet wound.a of :the right lung and liver. 
!he reaulta of the autopa7 were ••t forth in deta.U in an •.tutopay Protooo1,• 
dated 7 December 1946,· purporting to rela.te to oD.e 1'eohnical Sergeu.t lla.n.iaa 
Kill•, 897th Lmndry CGllp&l:!l, 'Whe had. been admtted to the 2007th Station 
B:01pital. It 1ru there s.tated that the oa.uae of death wu detel'llined to be 
due to HTere inteZ"llAl he-,rrh&ge U & rHult of JllUl.tiple tra.U111&tio lacer&• 
tiom of the right lung ai:ld.. liwr. A oarbon copy- et th11 autopa7 protoo.i 
wu aooepte~ in endcoe u, .Pr~oaeoution Exhibit A over objeotion: ot the 
detenae. The oop;y 1ru aigned h7 Firat µeutenant Felix.&.. Siegman. who 
wu chief of the Pathology- Depa.rtment, 10th Medical Genera.l La.beratory-. 
The originAJ. ot thi• doc\1111.ent,, bad been aent to the "ifaahington• lnatitute 
of Pathology. Attached to ·a.ud a.pparentl;y intended to be made a part ot 
Euibit A wu a -Cue Ri.at017, • signed by the. chi e!' ot the surgical service 
of. the 2007th Station Hospital, in which the tollowillg 1tatement appearu 

-Sgt JaLLS, BEVABU 
"Patient dead cm arriT&l. He wu shot with a oarbine &b01l11 . 

. 0900 hour• 7 Deoeber 1~6, in tao ord.erl7 roQII. ot 89Tta I&undry 
C-,.n;r at Sa.n Juan, »am.la, Lusoa, P.I. Be wu •&it w bn beea 
1hot by another Sgt. in the outfit beoawse ot &ll argument that 
had ariaen between the two. . 

ltpa,tient Hen at 0920 hour• and pronounced bu. 1'here 11 a 
gun ahot wound chi.a nth traoture oompound. oomminuted with·-. 
large deteo-t;. 3 gunshot wO'W141 of left oheat mterior a.nd 1 
gun.ahot w:nmd ot right chest anterior.• (R. 7,8, Proa. :Bx• .1) 

Eri.deJlCe tor the Deteme 

.A.ocun, h&Ting been 1Dtormed ot his right• aa a. lritlleu, elected to 
teatit)' under oath in hi• own behalt. He atated that on the 1ligllt ot 6 
December 1946 he ·had imbibed & quan et gill and. acme beer and that o• the 
morning ot 7 December he drank a pint of gin before reveille and an.otll.er 
ialledia.tel7 taereatter•. JA & result ot" thia drinking he beoae quite •cU.117• 
and although he remembered being "in up• he did not remember beiag put oa 
& detail b;y Sergeant M-1111. 1Ie d14 reoall th.at u he na ta.l.ldl1g on tke tele• 
phou that morning •aoJD9oDe oame trom behils.d• am he -..... carried out.• 
Sometim1 &tter drinlciJai «ltHHinly- he 1r0uld have a "blaok epell• ud hi.1 
11emo17 would tail him. \then 11• first TH.t on duii7 in the oom~ Jae wu u
ligned u Hrgea.nt of the guard Offl7 dq am believed that he wu bing 
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guar4 dut7 •ere often than ae elleulcl. OD. one ocoaaion "lhile •• wu t&lkiag 
te Sergeant l¼.ils • he wu lcnooked down fro• behillti by tae then :fire t aer
gee.at. Sergeant Scott. He thought he had been knocked down beoa.uae he 
-..... tr~ to fix aom.e of the th.iaga th&t were h&ppening in the ~" 
and, being the aergeaut of the gia.rd in the oompe.JV', had apoken •tor all. 
the men around .and Jl1'8elt of what the trouble• are.• At this ti.Ile he had 
made the remark; ~ W&S the Teoll Sergeant alao a CCNap8,BT Clerk. a He 
thought Sergeant Mills h&d beeJl •tixi».g• him but h.e wu not "mad• with tae 
sergeant (R. 30-S7). · _ 

Capta.iu George .A.. Roberta was camp~ oAJlffl8Pd"r allll4 u auoh wu reapon- · 
sible for the OOJD.PBJV guard. Each aergeant in the crgwsatiOll ll.ad gu&ri 
duty appreximately 011i,e enry eight clqa. J.ooording to the duty roater. 
aoou.sed had been detailed for guard duty but "not very frequently.• J.e
ouaed had asked to be transferred to another erg&nization (R. 25.26). 

Captain Fred E. Lawrence, Medical Corps, ohief' of tho lleuropsyohiatrio 
. Section of the 7entll Gemral Hospital. had been appointed preaiieut of a 
pretrial 1anity boa.rd to inquire into the mental ·condition of aoouae4.. He 
:id entitied. the report o:f' the board.1 a proceedings, which report wu ad.mitte4 
in eviden.oe as Deteue Exhibit 1. From this report it appeared tha.t tlle 
boa.rd had found that aocuaed wu, at the time of the alleged of'tenae, so· 
far tree from mental defect, disease or derangement &I 'lie be able oencerni•g 
the pa.rtioular act charged to diatinguiah right fr• wrong a.nd to aclllere to 
the ripit and tha.t• at the time of the eJCllll.ination. aocuaed. wu able te i•• 
telligently- oooperate in hi• GWU detenae. It a.lao app'eare4 that ucuae4 
wu born on 6 Februaey- 1910 in Columbia. South Carolin&. Hi.a family wu 
one of mr ginal. eoonomo 1t&billty ud hia t..-ther deserted the fa:mily- 'Dile 
aocu.sed wu atill a obild. A.ocuaed. did not drink exoesaively until 1945 
while be '?'"u 011 Bew Guinea. There. he frequently drank u auoh a.a a quart 
of whiakey- a clq wheu, he oould get it. At the present time he atill clrinka 
heavily when he oan get liquor. Accused described him.sell at the :mental 
examination aa follow-ea •1 used to tbiDlc I waa a pretty gOG>d JIWl. lbw 
I don't. I can't _believe I did th11, but from wha:t; they tell :me I'n got to 
believe it• (R. 26-29: Def. Ex. 1). 

4. Aceused wa.a found guilty of the murder of "reohnioa.l Sergeant Navaina 
· lfilla. lifurder is defined. ill the Manual tor Courts-Martial, 1928, a.a 81.he u
la.wtul killing ol a huma.n being with. malioe aforethought. u In disouuing 
the tera "ma.liee. 11 the Manua.l lays down the following prinoiplee, · · 

•»a11oe a.forethought. - l!a.lioe doel not :neceua.ril:, au 
hatred or personal ill-will ton.rd the peracm killed. nor &11 a.o
tua.l intent to take hia lite. or nen to take all1"0D.e '• lif'e. 
Tl9 use of' the word 'afc,rethough'\' cloea DOt mean that the mal.ioe 
mst exist tor &'f1:1 particular tiJae 'betore oemmiaaiOA ot th~ aot. 

·or that the intention to lc1ll SlUSt he.Te preTi.ousl7 exiated.. It 
is sufficient that it exi1t at the time the aot 11 oomnittefl. 
(Clark.) 
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"Malice &forethought ma.7 uiat when the act ia unpreaeditated.. 
It may mean uty one or more of the followi:D.g atatea of mind pre
ceding or ooexiatiag with the ao-c or omisaion by •hioh death 1• 
oa.useda An 1:D.tention to oa.use the de&th or. or grievoua bodily 
harm. to. azrr peraon,,whether auoh person 1• the person &otua.117 
killed or not (exoept when death ia intlioted ~n the hea.t ot a. 
sudden paaaion, ca.used by adequate proTocation)J kncnrledge taat 
the act which causes death will probably oauae the death ot, or 
gri'evoua bodily ha.rm to, any peraon, whether suola pe :rsoa. ia tlle 
person aotually killed or not, although auoh knGW'ledge 1• a.o
Hmpanied by indifterenoo whether death or grievou bodily hara 
ii ca.used or .not or by wish. that it ma:r not be oauaeiJ 1.nteat tt 
oommit aey- felo:D1'• .... (MCK, 1928, pa.r. 148!,)• · 

Justice Holmes, while Chief Juatioe of the Supreme Judicia.l Court ot 
M&asaohu.etta, had ooouion to aa:y, 

"Reduced to ita lowest terms, malice in murder :meana knawledge 
· ot auoh oiroum.stanoes that aooording to common experienoe there 

h a plain and strong likelihood that death will follow th.e con
templated aot, coupled perhaps with an implied negation of an:,-
exouae or juatif'1oat1on° (Commomrealth v. Chanoe, 11• Maas. 246,262). 

AAd in' Cll 3H939•. Greene, the Board of Renew 1aid,. 

· aThus it has been held that where a. deul.7 weapen 11 uaod. 
· 1.n a manner likely to oauao death and d.eath aotual17 results 
. from suoh uae, the· 1a.w will presume malioe troa tlt.e aot •••• • 

ha the iutant case, there oan be no doubt that aoouaed took the lite 
or lergeant Milla by shooting him with a carbine aild we are et the opinion 
that malioe aforeth.ought may be inferred trom. the oirc-mutanoes ot thia 
shooting (CK 270716, Kinlaw, 3 BR (NA.TO-MTO) 249.255). Aoouaed U4 net 
appear to be intoxicated at the time and ·the oonveraation held between hi.a 
a.nd his Tioti.m. about halt e.n l:i.our before the ·homicide wu not attoded. b7 
a.iv dgn ot a.bnormali ty. The court wu. therefore. olearl7 warranted. in 
refusing to accept aoouaed'a defense of drunkenneaa (CM 28t589, Creech, 
16 BR (ETO) 249,259; CM 289378. Rowell. 28 BR (I:10) 193). Moreover, what
ever provocation may have existed in a.eowsed'• mind u a result •t hia 
genera.l dissatiataotion over the &dllliniatration of hi• unit am hi.a auapi
oion that deoeued had been 11f'1x:ing 11 h.1Jn wu oertainly in.auffieient to ex
cuse the.killing e>i:- to mitigate it to veluntary JDIUlalaugater (CM I01644, 
Miranda, 5 BR (ETO) 381.3871 Cll 258068, Cobb, l BR (E'l'O) 211.216; CM 247055, 
V..:ao»., 30 BR 249,253; CM 237827, Green. 17iR (ETO) 345.364; CU Creeoh. Supra. 
p.260). -

Although the niacmce of acoued. 1 1 guilt. aliunde Proeeoution Exhibit 
A (a.utopay protocol). i1 oa.plete and oom.pelling to such an extent that · 
a.ny question of th_e admissibili~ ot thia dooum.ent would have no bee.ring 
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on our deciaion hereill. (AI 37), we feel that the objeotioa et deteue 
cowuel to its acceptance in e'rl.denoe merits some disousaion. The a.utops7 
protocol oontains, in addition to an identification and detailed deacrip
tion or the corpse upon which the autopsy was performed. the uaual olinica.l 
an.cl pathological dia.gnoses and concludes with a statement or the physical 
ca.use or dee.th. Attached to the protocol is the •oue history• queted. 
above. U thia exhibit, or any pa.rt thereof, is to be oo:naidered admi.saible 
in evidence at all, such admission muat ob'rl.ously be bued on an exoepti.oa 
to the hearaa.y rule. · The only exceptions materia.l to our diaoua&ion her• 
are those relating to public dooumenta and to entries ma.de in the usual 
oourse ot bUBinesa. 

Referring to official writings, the Manual tor Courta-Ma.rtia.l provides a 

•An official ata.tement in writing (whether in a regular 
aeries of records, or a report, or a certifica.te) is e.dmisaible 
when the officer or other person making it had the duty to know 
the matter so stated and to re.oord itJ that ia, where an official 
duty exists to know a.nd to make one or more reoords of oertain 
fa.ota or eventa7eii:°ch such record, including a permanent record· 
oompiled from mere notes or memoranda, is oompetent (i.e., prim& 
faoie) evidence of such fa.ots &Jld eventa •••• (H:M, 1928,-pa.r. 
117,!_J underscoring supplied). 

I». Cll 320957, Boone, the Board of Review ha.d oooaslon to construe this 
language of- the Manua.l as follona 

•The Manual, then, as well a.a the common law exception to the 
hearsay. rule, requires only that a.n official record, to be admissible 
in evidence, be based on personal knowledge and that the public 
official Jliaking the entry have the duty to determine the facta 
recorded and to enter them in a public dooument. There is no re
quirement that the person by whom the entry is actually 111&de have 
hi.maelf personal knowledge of the faota recorded, it being auf'fi• 
cient tllat he had the duty -\o uoerti.iJl auoh f'aota through the 
personal knowledge ot his aubordinatea or intormanta. It is in 

·this manner that his entry is based on personal knowledge., the ob-
aena.tiona of hia agents in the matter being legally 1.ttributa.bb , 
to him.• --- . - · 

The Federa.l business entry statute ia aet forth in 28 u.s.c. 695 as 
follows a 

•in any oourt of the United Sta.tea and in any court established 
by Aot of Congress, any writing or record., whether in the form ot 
a.n entry in a book or other,riae., ma.de as a memorandum or record 
of a:n.y aot, transaction, ooourrenoe., or event, shall be admissible 
as evidence of said act, tre.n.saction, occurrence, or event, if it 
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aha.11 appear that it was :mad.• in the regular oourae or eny buain.eaa. 
and that 1 t wa.a the re ar course of such business to make such mem
orand.Ull or reoord. at e time of suo act, tranaaot on. ooourrenoe, 
or ennt or 1rithin a reuOI1&ble time thereafter. ill other eirown-
atu.oea· ot ta• ma.ld.ng ot aucla. writing or record, includ.ing lack ef personal 
knowledge by the entrant or :maker, may be ahnn to il'fect ita weig:b.t. 
bu1; they •hall aet atfeot ita admiaaibility. •••" (underaooriltg avp
pUei). 

•
J.:nq Regulations preaoribe the content and preoeaaillg ot autopa7 reporta. 

Paragn.pb. 19!_, .AR 40-590, 21 January ui,s. provi.dea a 

•c1) .A.a autopS7 will be pertormeli. upon the body ot a-q 
person ~ in 1*e :military aerTioe whea the oOJ1111andiag ottioer 
ot the hospital or the aurgeon of a atation or ""O'IIDl8D4 d.eem auoll 
proeedure neoea1ary in order to determine the true oauae ot death, 
and to seour• information for the ompletioa of milit1.17 reocrda.... . 

•(2) COlllplete 'reoorda et a.utopliea performed will be kept. 
A. copy of the reocrda ot eaoll cue will be forwaried direot t• tu 
Curator, J.nv Medical'-Muaeua. See .AR 40-no•. (Uaderaooriag aupplied.) 

JJMl .AR 40-410, 1 Juu 1946. provide11 

•1• ... ·The :u.terit.l .,(aurgioal &lid b1opa7 :u.terial required. 
to be aent to the Jrmy Inatitute of Pataolog;y) will be aooollp&l'l,ie4 
by an A.utopay Protooel ••• oont&illing the patient's nw, grade, 
or anization, aerial miiiber, and an ab•traot ot the olinio&l 

iatorz: .... he reoorda aJJd matorial wi be permanently fi_ e, 
at the~ Institute ot Pathology.... 

96 • ... 1'll• original protoool, and not a oarbon copy, ot all 
autopaiea pertormecl in the military aornoe Yill be fonrarcled w 
the Direcrtor. ~ Inatitut• ot PatlLology, where th• dhgnolia will 
be reviewed and a repl.7 remered. A permanent tile of auoli c.ioOll
menta and aaterial will be maintained tor the J..nq-- b;y the Inati• • 
tute. fll• protooela will be aocompuded by an e.batraot ot the oU.
ioal hittory and the other intormation a.J:Mi -.terial stated 1a para• . 
grapll 7 .... · In oaaea ot n.olellt d.eath or sudden death taere 111:lll 
be a atatement in the ol1nioal iilator ooverin tlae olroamtaic.. 
of death, D&llleaa Romie ., auicide, aco e • e o. ••• er-
aooriag a1appll ) • 

flle iientifie&tiR Mi iNOl'iptien of tho oerpH, the elbJ.oal am 
pathological diapoaea and the at&tU119:a.t u u tae p~aioe.l oauae et deata 
toUDd 1a tlle e.utopay protoool here uder oo:odlieration were thua requirea 
to be i:uertecl therein b7·the above quoted. regulatiou. ?Ile •oue h11to17• 
wu obTioufy attaohecl to the protoool in OOJDpliaaee wita t!ie requirement 
tla.at ther. be inolude4l u. abttraot of the ollnioal hiato17 eentaim.ag a 
atate:aent ooveri~ the oirouutanoN ot the 'ri•l•il cleatll. 
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From the foregoing, it appeus that Prosecution Exhibit~ is. generall7 
speu:ing, both a publio docun,nt and & record made in the usual oourae of 
business (CK 312023. Schirmer}. It doea not tolln, hewever, tha.t all the 
entriea therein are e.dmiuible in evidenoe. for only thoae entries which 
oan be considered a record ot a fact, aot, traua.otion. occurrence or eTent 
ue admissible u exoeptions to tae hearsa.y rule under either of th.e dootrine1 
here under diaouuion. It ia to be neted that &n entry ot o~inion is :aot i».
cludecl. In what i1 s&icl hereina.tter, ,re ahall uu the wor.t. · event" u in• 
cluding the 110 rd.I •act,• •tra.naa.0tion11 am •occurrence• Uld &a being included. 
within the 11eaning of the word 8 .f'a.ot. 11 

In Radlez v. Rosa (195 Oltl 8S, 16, P. (2d) 939,941), the court, in hold• 
ing that the reper't"'o?' & highway patrolma.n u to the cause ot an aooident 
waa not admissible, said.a 

11All the authorities cited by the parties to this aoti~ 
indicate tha.t a.11 courts reoogaiu the •xi•tenoo ot an exeeptioa 
to the llea.na.y rule in certain.i:zutanoes u applied to recorda 
required to be kept by public offioera. ••• Tke principle whioa 
seems fairly deducible .from moat o.f' the authorities cited, &a 1rell 
u wrGua ethers, is that & record ot primy futa made by & 

public officer in the peri'orma.noe ot official duty ii or ma.7 be 
competent prima. faoie evidence o.f' the existence of such prim.ary 
~, but expresaiona of opinion or oonclusione or 1ta.tement1 
invelving the e:xeroiee ot judgment and discretion ma.de by publio 
officers, voluntary or pursuant to requirements of law, a.re not 
admissible in evidence though a. part of a pu.blio reoori • (Underao~ri:ng 
1upplied). 

f'.ne Federal buaineu entry statute aa.a been ai.mila.rly construed with reapeot 
. to expreuiona of opildon {_New York Li.fa InaU?Jloe Co. v. Taylor, U7 F. (24) 

297,303). 

Preperl7 apeaking. a. statement ot opinion ca.l:mQt be oensidered a. sta.te
:meD.t et tact, for an opinio.a. necesaarily exiata apart trom the phenomena or 
event• which allc,w. or bring about, at leut, its formulation. ':Che quali
tioa.tiou required by the courts before one i• allowed te express an opinioll 
vary with the oomplexity of the subject J111.tter, trom ordinary observation 
wi tb regard to COIIillonly encountered human rea.ctiona, auch aa fear, drunlcen
nesa, •to., to acientitio experienoe,with reg&ri te the relatinl7 more 
abatruu ma.tters lpng within tho n.rioua tielda of acientifio knowledge. 
In either oue, howenr, an opinion ia a aun.ma.tion, an impreuion upon the 
:milld brought a.bout by a.n aooumula.tion of taota, ·•ta.ota• being limited te 
thoae phenomena. or ennta by which. the h'Wll&ll aenaH ue· directly aotiTatecl 
1l'i thout the intervention of conaoiou. mental deliberation. Nevertheleaa, · 
it ia often ·dif'fioult u a praotioal matter to draw the lin.e between what 
ia opinion and •hat ia tact and some auertiona bued on trained obler-va.tion 
which, atriotly speaking, might be oonaidered ata.tementa ot opinion 10· oloaeq 
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approximate statementa of ta.ct u to pendt tha oourta te plaoe them ill the 
· latter-category rather than the former and to admit a reoord ot them without 
appreciable riak of doing an injustice becauae of lack ot opportunity to 
oroaa.:exud.Jle. 

Thu.a. in ·Long v. Umted Sta.tea (59 F. (2d) 602,603) the oourt. in holdi~ 
that a diagnosis of tuberculosis oontained in a report of Govenment physician.a 

·..-aa admissible u an official writing aaid• 

•The diagnoaia ... approximates a atatement of fact. being in 
re&lity what the p~ioian observes when he views the insured nth 
the trained eye of an expert. It givea meaning., moreover. te the 
statements as to p~sioal f'aota observed. &lid aervea as:& check 
upon these atatementa,- precluding the drawing of inferences there
froa whioh the pqaioian did n.ot intend.• 

ID Reecl ·v. Order ot United Commercial Travelers (12:5 F. (2d) 252), ta• eoui; 
admi"°tted in evid1n1ce u a business entry under the Federal statute a ata.te
m&nt in a hospital record containing a diagnosi• ot drunkenness. a.pparently
emplo;ying the auie. theory u was announced in the Long cue. A hospital 
record showing a diagnosis of a psychoneurotio state was excluded in New 
York Lite Insurance Ce.. v. Taylor, suprfu on the ground that auoh a diagnoda 
involnd conjecture and. opinion, a care 1 distinction being drawn, how1ner, 
between this and less complex forms ot dia.gnosea. 

We are ot the opinion, therefore, that the clinical and pathological 
',. diagnoses found in the autopsy protocol in question were properly- aocepted 

· in evidence u official -.rriti~g• or as business el\triea under the Federal 
ata~. and further that the statement as to the physical cauu of death. 
the determination u to such cause being merely a form of diagnosis and 
being require~ to be made by regulation in the regular course ot the pathol• 
ogiat'a buaineaa, was likewiae &dm:1.uible (Nonrood v. Great .American Indemnity 
Camp9:&, 146 F. (2d) 797J Hunter v. Derby Foods, 110 F. (2d) 9701 CM 294698• 

·fanner, 23 BR (E?0} 285,289J CM 320307, RobinsonJ see tor irreconcilable 
conflict ot a.uthoritiea on· thia question, 96 Alll 324 and '15 AIR 378J oolltpa.re 
lisw York IJ.te Insurance Co. v. Taylor, sulra, and Buokminater's Estate v. 
Commiasioner of Internal Revenue, 147 F. 2d}'331,334}. . 

The entries in the protocol which relate to the identification ot the 
individual. upon whose body the autopsy was performed and to the p!lyaioal 
facts found to exist with respect to the corpse are clearly admissible within 
the P:rinoiples diaouaaed above (CM 300953, Herbert, 25 BR (ETO) 223,226J ~ 
v. United States, supra.). 

-
It 1• illllnaterial, even under the test of admissibility of the official 

writing rule, that the ohiet of the pathology department who signed the a.u
topsy protocol may :ru>t have had personal kno,rledge of the matters therein 

· atated., tu part• tllereo.f' which we have held competent being clearly based. · . 
on the personal knowledge of his subordiD&tes (CM~· au~ra.~ CK Robinua, 
supra.). Although Proaecuticm Exhibit.&. was a carbon copy o t e protocol. · 
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it wa.s a signed cubo:n copy and thua pri.Jilary nid.enoe equal.17 with. the signed. 
ribbon oopy. Both oopiea were •original.a• (CM 204778. Conlez• Zl Ba (ETO) 
Z67.370J CK 262042. Pepper. 5 :W. (ETO 125,152.). 

Some of the atatementa ill the •oue hi1tory. • however. atand. upon quite 
a different teoting than the other entries in Prosecution Exhibit A &Dd thi1 
11 so evell though under the cited. regul&tien.s a olinio&l history, generally 
compiled by a medical officer other than the pathologist signing the &U• 
topsy protoool,properly a.ooompanies the protocol u part ot the reoori. 
Although it is req.uired tha.t the clbd.aal history a.ccomp~ an a.utops7 
protocol oontain/s1ia.tem.ent cavering the oircum.stanoea a.ttendia.g a auddea 
or violent death, with t. conoluaion ~ to whether it waa the renlt ot homi
cide, suicide or accident, it oa.n hardly be 1uppo1ed that itwu intended by
-this regulation to fix upon the pathologi1t or other medical etfice~ aubait• 
ting such a report the duty to knew that &?JiY particul&r death wu .oa.used by
homicide as ·distinguished from 'iui"oide or a.ooident or, indeed, to en~ in• 
quire into the truth of whatenr purpcrted. oiroWlltancea surrounding the ill• 
atant ot demise may ban been reperted to him and upon which he ,uq l:&ave 
baaed his oonoluaion. Conaequentl7, "the ata.tementa i.JI. the •oa.se history-• 
referring to the manner ill wb.ioh Sergeant Milla met hi•. death (lt.at two 
aentenoea in first para.graph) may net be ad.mittod in evidence on the theocy 
that the97 are oi'i'icill,]. writing• w1 thin tae mea.nillg ot paragraph ll7a of the 
l4anual _tor Courta-Marti-1. (Cll 318685. Suata.ite; CK 318467, Johnaoii)7 lior, 
we believe. a.re theae atate:me:r:i.ts admissible under the Federal buaineu cntr7 
,ta.tute. In construing thia sta.tute a.nd. .holding that a repon ot a.ooid•nt 
made by a. railroad erpneer wu ina.dmiaaible, the Supreme Court et the tJm:ted 
Sta.tea, in the oue ot Pa.her T• Hoi'i'man (518 U.S. 109. a.ftind.n.g 128 F. (2d.) 
976). -la.141 

-We mq uaume tha:t it the at&tem.ent ,ra, au• 'in. tu regular 
oourae' ot buaineBI, it would aa.tili'J' tJu, ether 9roviaiena ot ti. 
A.ot. · B\lt-.. de not think that it wu -.ue 'in the regular onne' 
of' businesa with.in tlle •et.ning ot the Aot. · fhe bu.ille11 ot tlle 
peti tiOJ1er1 1a the r&ilr0t.di:ng buaill.esa. fhat buaue11 like otlt.er 
enterpriHa entails the keepi:a.g ot JUDlereu beelca ud NNrda e11e11-
tia.l to i ta ooJld.uo1s or usetul 1n its· effioieat o~ration.. · .Though 
auoa booka and reoord.a were oonaidend reliable a..nd trustwortey tor 
..,jor deciaiona in tlle ind.uatria.l &Dd buaiu11 worU., their use ill 
11tigatien. wu grea.tl7 oiroU1111oribed or hedged a.bout by the Jlea.raa.7 
rule • reatriotiona which greatly inoreued the Uae u.4 ooat ot 
ma.king the proof where those who made th• reoorda were mmereus. ••• 
It was that problem. which •tarted the momeat ·tnvd1 adoption ot 
legid.ation embodying the prinoiph• of the preae:at J.ot. ••• .And 
tlt.e legislative h11tory ot the A.a~ indioa.tea the auie purpH•• · 

•The engineer'• ata.tCllle:nt which -.u hol4 h•dmiaaible ~ thia 
oue fall• into quite a -ditferent 0&tegor7. It ia not a r•oeri 
made .tor the 171tema.tio Hnduot ot the buaiae11 u a buaau, • 
.&A a.ooid.ent repcr t mai. a.tfeot that buaiAeH in the HDH tl:lat 11; , · ·· 

I 
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Iattorda information on which the management may e.ot. It ia not, 
however, typical of entriea made syatematio&.l.ly or u a J1&tter of 
routine to record events or occurrencea, t• reflect tranaactiona 
with othera, or to provide internal controls. The conduot of a 
buaiu.eu commonly eu.taib the payaent ot tort clai.1111 inourred b7 
the negligence ot its employees. But the taot that a oompaay-
makea a buai.Aeu out ot reoordii:i.g 1h apl07NI' verlieD.S of their 
aocidenta doea not put thou etataellt.9 ill the ob.es ot records made 
'in the regular oourae' of the buaiu.H within tae meaning of tlle 
.lot. If it did, then rm:r law offio• in the la.nd could follew the 
same courn, einoe buaueu u 4etine4. in the A.ot includes the pro
teaaions. We would thea haTit anal pemraion of a rule designed 
to facili t&te a.dmiaaion of record• whioll experience hu ahawn to b• 

. quite truatwortq. J:rq budneaa by' in.stalling a regular a;ystem tor 
recording am preser'fillg ita nraion ot aooidcta forwhioh it wu 
potentially li&ble could quali.t,y thoae reperta under the A.ct. ?he 
roault would be that the Aot would oover &IJiY ayata ot recording 
event, or ocourrences pro'rided it 1l'U •regular' and though it had 
little or nothing to do with tlle ma.na.gement of the bu.inesa u 
auoh. Preparation of· cues for trial by Tirtue ot being a 1buainesa • 
or incidental thereto 1rould obtain.the benefits of this liberalized 
veraioa ot the early ab.ep beok rule. 1'he prebability of trustworthi
ness of records beca.Ule they were routine refleotiona of day to day 
operations ot a busi~eas would be forgotten as the buia of the 
rule. ••• Regularity of preparation would beooM the teat rather 
than tlle oha.raoter ot tlle records and their eanuu-ka ot reliabil1ty 
•• ••• acquired trom their aource ~ origin and the nature of 
_their oompilation. We cannot so completely empty the worda of tae 
Aot or their hia'torio me&.Dil2g. It the .Aot 1a to, be extended to apply
not only to a 'regul&r oourae• of a business but ala• to &J37 •regular 
course' of conduct whioh may have eome relationship to businou, 
Congreu not thia Court must extend it. Suoh a. major oha.nte which 
opens wide the door tG avoida.ue of crou-exaaina.tion should not be 
left to implication. Nor ia it a:q f.12.11t'er to say that Congreu hu 
pronded in the J.ot that the Tarioua oiro\DDSt&nON ot the •kiag ot 
the Noord ahould attect ita weight., ut its admiuibilit;y. that 
provision cemea int• pl~7 only in cue the other requiremeAta et the 
A.ct are met. ... · 

•rhe several hundred year1 ot history behind the .lot ... in• 
dioate the nature of the reforma which it wu d.odgned to etteot. 
It ahould of course be liberally interpreted 10 as to de ~ with 
the ana.ohroniatic rules which gan rise to it, need alld at which 
it wu aimed. But 're ar course' of buaineu J11W1t find meani 111. 
the inherent na. the usineu in uestion an the me 

It is obvioual7 not the bl.t1inea1 ot a pathclogi1t or r1!er medical officer . r oe or:c11a~to deal -.ri th that part ot the res gestae of the ooour not obiernble in th• 
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(161)DEPARTllENT OF THE ARMY 

WASHINGTON 

October 20, 19/47 

Th• .Preaident 

1'he llhite Roua• 

Dear :Mr• .Preaidenti 

Herewith transmitted a.re the reoord of trial, the op1n1on of th• Board 
of Review and the 'riewa and reoommenda.tion of 1'.he Judge Advooate General 
in the oaa• of Sergeant William Abne7 (.RA.33~663 ). 897ta Quartermuter 
La\Uldry Compa.n,y. 

Upon tria1 by general oourt-martial. aocuaed waa foWld guilty of the 
murd•r of Teohnioal Sergeant lievaina. Milla. in nolation of J.rtiole of Wu-
92. No ·evidenoe ot 8Jl7 prenoua ocm'riotion waa introduoed. Re waa aen
tenoed to be hanged by the :uok until dead. The renewing a.uthorit7 &P
proTed the aentenoe am fonra.rded the reoord of trial tor action Ullder 
Artiol• ot War •a. · 

A aummar,y of the e"rldenoe may be found in the aeoospanyillg opinion 
ot the Board ot Renew. Th• Board of Renew ia of the •Pinion that the · 
record of trial 18 legall;r aufficie1at to aupport the fiAdinga ot guilt)" 
and the sentence and to warrant confirmation of the aentence. The Judge 
Ad"fOoat• General oonoura in that opinioa. 

About 9 o'clook on the mornirlg ot 7 Deoember 1946, ail llaai.la, P.I., 
aoouaed entered the orderl7 room of the 897th Quart:erma.ater t..undr,r 
C~ to see the acting first .urgea.nt, Sergeant Nevaina Milla. Sergeaa.11 . 
Kill• aakecl aoousecl 1fh1' he had not a.ttended the nonoommiaaioned ottioer'• 
ueting the nigh11 be.tore arid then told him to take out a work detail to 
polio• the 00111pany area. Accused then left tb• orderl7 room a:a.d whea lw 
reporwd baok: to Sergeant Mill• shortly thereafter he wu told to llOT9 

aolll8 tent, whioh b&d been left ill the 00.llp&Jl.7 area to the 1uppl7 rooa. 
Aooued a.gaiJl wezit ou15 of the orderly room &Dd whq he returned abon 
hall u· Jaov later he brought w1th hill a. loaded oarbiu whieh he im• 
mediatel7 fir~ at Sergeant »ill•. Some twrelTe bulleu entered Serge.a . 
Kill•• bod¥ &lid he died that d&7 througk lou ot bleod reeulti.ag troa 
perforation.a ot the righil lag and 11Ter. .loouHd did not appear to H 
uto:doawcl and the 00llTer1at1ona betwau. aoouud am Serge&ll1; J11U1 
prior 1lo tbe alloot1ag were b.eld u a llOra&l. tone of TOiff. 

A.coaud teatitiecl 1A hil on behalf at the trial. He •tated. t.b&t the 
aigh'la before the ehooti.9& he lr.a.cl dnmk a quart ot gia and 10JH beer am 
that on the morldlag ot T D•o•mber he drallllc a pint ot gia before reTeill• 
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a.nd another 1.mmedia.tely therea.t'ter. A/J a. result of this d.rirud:ag u be
came •dizzy" and did not remember shootint; Sergeant M:i.1111. JI.e beliend 
ths.t he was ,dobg more guard duty in the ·~ tha..-i he ahould &lid that 
Sergea.nt Mills wa.a •tixilig" him. 

A boa.rd of m.edica.l offi oers e.u.mi?M!ld -a.ccu.aed before the tria.l a..nd 
fowxi that at the time of the homicide he knew the differenoe betwee:,. 
right a.nd wrong and could a.dhere to the right. They a.lso found tha.t 
accused had sufficient; mental ca.pa.city to cooperate in his own defeme. 

Accua ed is thirty-seven yea.rs of age ud has no allotment. to 
dependents. Ile was inducted into the military service_ on 18 June 1941 
a.nd served in this country a.nd in New Guinea. a.nd the Philippiooa. Tu3 
was discharged from the Anny of the United States in Decemb~r 1946 Md 
thereupon enlisted in the Regula.r Arm:, to serve for three yei.n. 

. . 
The murder wa.s committed by a.ocuaed deliberately and The Jud$e Ad• 

vocate General is of the opinion that tm imposition of the death penalty 
is justified. He recommend.a that the sentence be co:nfirm.ad Uld euried 
into execution. 

I oonour in the recommendation of '.(he Juige AdT001t.ta Gemma! IU'J. i)t\n, 

close a form of action designed to oa.rry it into effeiot should it :i.wat 
with your approval. 

Respectfully yours. 

3 Inols Seoreta.ry of the Army 
1 Record of.tria.l 
2 Op Ed Rev w/JAG Ind 
3 Form of Ex action 
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---------------------------------------

JA.GK - CY 323197 1st Im 

JAGO, Dept. of the Army, Washington 25, D. C. OCT ::., ~- ~S·}l 
. 

TO a The Se aete.ry of the Army 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Sergeant Willi,-m Abney (RA 33083663), 897th Quartermaster LaUl'.ldry Compa.ey-. 

2. I concur in the opinion of the Board of Review tha.t the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I reoo.mm.end that 
the sentenoe be confirmed an::l carried into execution. 

3. Consideration has been given to & letter, ·dated 7 July 1947, 
written on aoouaed' s behalf by; his a.unt, Mrs. Rebecca Robinson, 3102 
South 16th Str~et, Phila.delphia, PennsylTania. 

4:. Inoloaed are a draft of a letter for your signature transmitti11g 
the record of tria.l to the President for his action an::l a form of executive 
action designed to carry into effect the recommendation hereina.bove made, 
1hould it meet· with your approval.•,.. _..----

I 

"-,. 
4 'Inola THOMAS H. GREEN 

1 Record of trial :Major General 
2 Drft ltr sig S/A The Juige Advocate Genera.l 
3 Form Ex action 
4 Ltr fr Mrs Rebecca 

Robinson, dtd 7 July 47 

( GCruO: 38! D_.A., :,9 \Jct 1947). 
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DEPARTMENT OF THE ARMY 
Office of The Judge Advocate Gemral 

Washi~ton 25., D. c. 

UNITED STATES ) MEDITERRANEAN THEATER OF OPERATIO?S 
) 

v. ) Trial by G.C.M• ., convened at 
) L,ghorn., Italy, ll-12 March 1947. 

General· Prisoner· RALPH V. ) Fine of $25.,000, dishonorable dis
l.lEAD. ) charge and con.tlnement for thirteen 

) (13) years. Di.sciplinary Barracks. 
) Fine ot $500 and confinement for 
) thirty (.30) da.ys (suspended). 

HOLmNG by the BOARD OF REVIE!f 
JOHllSON, ALFRED and BRA.CK_. Judge Advocates 

l. The record or trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci
t.icationsi 

CHARGE I1 Violation of the 58th Article of War. 

Specifi.cation 11 In that General Prisoner Ralph v.· Mead, at
tached 710.3 Disciplinary Training Company (Overhead), 
then 6677 Ili.scipllnB.17 T:rai D1 ng Company (overhead), did., 
at or near Pisa, Italy, on or about 2 September 1945, 
desert the service of the United States and did remain 
in desertion until on or about 2 March 1946. 

Specification 2: In that General Frisoner Ralph v. Mead.,
* * *, did, at or near Pisa, Italy-., on or about 7 JWlll 
1946., desert the service of the .United States and did 
remain absent in desertion until he was apprehended at 
or near Piaa, Italy., on or about .3 Decem}?er 1946. 

Specitlcat10n 31 In that General Prisoner Ralph v. Jlead.,
* * •., did_. at or near Pisa., Italy", on or about 19 
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December 1946., desert the service o.f the United 
States and did remain absent in desertion until 
he was apprehended at or near Pisa., Italy., on or 
about 25 December 1946. 

CHARGE ll: Violation ot the 69th Article o.f War., 

Specification l: In that General Prisoner Ralph V. Mead.,
* * *, having been duly placed in confinement in the 
lll'OUSA ·Disciplinary Training Center on or about 2 
l&arch 1946., did., at or near Pisa., Italy., on or about 
7 June 1946., escape from said confinement be.fore be 
was set at liberty by proper authori-cy-. 

Specification 2: In that General Prisoner Ralph v. Mead.,
* * *, having been duly pl.aced in confinement in the 
1.frOUSA Disciplinary Training Center on or about 3 
December 1946., did., at or near Pisa., Italy., on or 
about 19 December 1946 escape .from said confinement 
before ha ,ras set at ·liberty by proper autmrity. 

He pleaded not guilty to and was f'ound guilty o.f all Charges and Speci
fications. He was sentenced to dishonorable discharge., .forfeiture of 
all pay am allowances due or to become due~ to pay a fine of $25.,000 
and to confinement at hard labor for the term o.f his natural life. 
The reviewing autbority approved the sentence but ;-educed the period 
o.f confinement to thirteen years and designated the Branch United States 
Disciplinary Barracks., Greenhaven., New York., as the place o.f confine
ment. F.i.ve fines of' $100 each and confinement £or thirty days was im
posed upon accused by the court for contempt o.f court on ti.ve separate 
occasions. Each .fine or $100., totaling $500., and the confinement for 
thirty days imposed by the court upon accused as punishment tor con
tempt were approved by the reviewing authori"t7_:.but the execution thereof 
was suspended pending., but not dependent upon., ti.nal action upon tbt 
Charges and Specifications f'or which the accused was tried and out of 
which trial such punishments for contempt were adjudged. Branch United 
States Disciplinary Barracks., Greenhaven., New York., was designated as 
the place of confinement for serving the sentence to confinement -tor 
contempt. The record of trial was forwarded tor action ~ant to 
~~~~~ . . . 

J. In new of the re"ri.ning autmrity1 s action pertaining to the 
fines adjudged against accused tor contempt of' court., the legality of 
the fine is not before the Board o.f Review tor consideration at this · 
time and no further reference will be made thereto. The paramount 
question presented in tm record of' trial concerns the court's ruling 
denying the def'ense motion for continuance of' trial in order to permit 
accused to procure civilian counsel f'or his defense., and in new ot the 
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Board's holding, as hereinafter expressed, a aumry of evidence re
lating to the merits of the Charges and Specifications is deemed 
unnecessary. 

4. The Charges in this case ware served on the accused on 21 
February 1947 while he was in confinement in the 7103 Di.ad. plinary 
Training Company-, Italy, as a general prironer under sentence o~ 
general court-martial. The court convened for the purpose of trying 
accused at 1415 hours, 11 March 1947, at leghorn, Italy. Accused was 
asked whom he desired to introduce as defense counsel, and the assistant 
defense counsel replied that accused desired to introduce one of the 
firm of Martin Brothers, attorneys ot Tampa, florida (ft • .3). Neither 
one of the Martin Brothers, attorneys, was present in court and, as 
far as accused knew, they were still in flori.da. During organization 
of the court, accused challenged for cause tho law member, trial judge 
advocate and the assistant defense counsel who was then acting as his 
defense counsel (R. 6-8, 11-12). He stated that he wanted to make a 
plea to tha court in order to state his reasons why ha wanted a 
civilian lawyer from the States. As grounds of challenge for cause 
he said, 

"* * * these three members have been together on other 
trials and men have not got justice, have been framed up 
in court. That is why I want to take the stand and make 
my plea. That is why I have kept my statement" (R. U). 

11'1 th reference to the challenge of his appointed defenae cowisel accused 
stated, 

"~**I object to him being my defense counsel because 
I have not accepted him, nothing has been prepared before 
we come to this courtroom other than stating that I have 
sent for nry mother to get nry civilian lawyer and it can 
be proved that I have sent for her" (R. 12). 

At this point the .following colloquy ensued: 

•Law Member a Does the accused know ot any officer in 
this theater of operations that he would prefer tD haTe as 
defense counsel rather than tha present defense couns~l? 

J.ocused: :Dle to tha present, right now., that I have 
been tried once before and got a raw deal out ot 'lq' trial, 
that I would rather get some member not a member of military 
defense., but a civilian lawyer tD de.fend me, not that ha will 
be world.ng for the A:rmy and 110rld.ng with· the court., so as to 
- I cannot get a fair trial. 

3 . 
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Law Member: Then, as I understand it, you have no per
son in this theater of operations in the milltary or a 
civilian in this theater ofcperations that you desire as 
counsel other than t.oo present assistant defense counsel, 
Captain Robieson? 

Accused: I have had not the chance that I could get 
. another. · 

· La.,r Member: 'Will you answer the question 'yes• or 'no'; 
is there anyone in this theater, either civilian or military~ 
that you would rather have as your defense counsel than 
Captain Robieson? 

Accused: Is there another member in this theater? 

Law llember.: In this theater, yes. 

Accused: If nothing else, i.f' I not know of an:, mem-
ber, I would prefer to get me an Italian la11Yer. 

Law :Mamber: D:> YQU have one in mind? 

Accused: I can get one, I can send and get one. 

Law Membez:: How long bas the accused been confined? 

Prosecution: In confinement? 

Law Member:· I mean on this charge ~ 

Prosecution: There is no confinement under these 
charges in view 0£ the fact that the accused is already 
a general. prisoner. 

Law Member: Whan were the charges served on the ac
cused! 

Prosecution: On the 21st day of Februar., 1947, and -
may I add a further statement - at which time the accused 
was asked by the trlal judge advocate i.f' tl'are was ~ne 
in this theater, military or otherwise, tha·~ he desires· as 

· attome), .at which time the accused stated to me that he de
sired to send to the States and get a civilian lawyer, at 
ll'hich time the ·trial. judge advocate told him that he would 
have the regularly appointed defense counsel come to see him, 
that he could state to him anybody he desires aa counael, 
which has been done. 
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Defense: .tnd at this time the de.f'ense counsel says that 
ha has made t'WO separate and independent trips to the lll'OUSA 
Disc:Lpllnary Training Center and made an attempt to counsel 
111 th the accused and g1ven the accused an opportunity to put 
be.fore him any of his case; again gave him penc:Ll and paper, 
gave him a .f'ull half-hour by the watch and he wrote exactly 
nothing, saying that ha would con.f1de in no one in PBS. The 
defense counsel returned last Sunda.y and presented the ac
cused with the same opportunity - strike it out please, re
turned the second time and presented the accused wLth the 
same opportunity and he utterly' refused and ha bas given the 
defense counsel nothing upon which to prepare his case and 
all the defense counsel knows of his case is what has been 
obtained hare in court and the laclc of cooperation with the 
accused which 'this court has now seen is all that the de
fense counsel met with over a period ot approximately two 
full clock hours" (R. 12-l)). . 

After hearing accused's testimony ld. th regard to the above 
challenges tor cause (R. 15-17) and the testimony of the law member 
in refutation of the cl).allenge against him (R•. 17-18) the court 
denied the .foregoing challenges and proceeded .t.o arraignment (R. 18). 

. The defense enterad a plea in oor o:f trial which was denied 
by- the court (R. 22-28) 1 but for reasons hereinafter stated, considera-
tion thereof' ldll be amitted. • . 

\ 

Before pleading to the general issue I the defense entered a 
motion for continuance to procure indi.v.idual defense counsel from the 
United States (R. 28). In support of its motion the defense showed 
through the testimony of the accused (R. 29-34) and that of Private . 
Robert c. Rowe, prisoner guard at the ln'OUSA Bi.scipllnary Training 
Center (R. 34-35) that accused was served nth the instant charges on 
21 Febr-.ia.r;y 1947• On the same day he wrote a letter t.o his mother at 
Ocalla, Florida, directing her to employ civilian counsel to repre
sent him at the trial. The foll01'i.ng day accused handed this letter 
to the· assistant prison officer .for mailing and "l'heyt' (presumably pri-
3on attendants) told him that the letter was mailed on 25 Fe~ 1947e 
On 4 March accused prepared a cablegram., again directing his ·mother to 
employ a c:Lvillan lnyer for him, which he handed to a prison guard and 
requested it be sent out .for him. Private Rowe testified that this 
cablegram was retained in the, bands of Q.fti.cials tor about silC days and 
that he had sent it out on 10 March 1947. Accused received a receipt 
for the cablegram on 11 March as be left the Disciplinary Training Center 
on bis way- to court the day of trial. 

In presenting its ·lllQtion the defense requested that the trial 
be continued for only a reasonable time because a reply to the cablegram 

, 
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should be forthcoming by l5 March. The prosecution suggested to the 
court that, in view of the circumstances, the motion for continuance 
be granted at the request of accused for a period of seven days to 
find out ii' reply to the accused I s cablegram was forthcoming. The 
court ruled that the defense motion for continuance was denied and 
then proceeded to trial (R• .36). 

5. .Article of War 17 provides in part as follows: 

n* * * The accused shall have the right to be represented 
in his defense before the court by counsel of his 01'll 

selection, civil counsel if he so provides, or military 
if such counsel be reasonably available, othendse by 
the defense counsel duly appointed for the court plE"
suant to Article 11. Should tm accused have counsel 
of his Offll selection., the defense counsel and assistant 
defense counsel., if any, of the court., shall, if the 
accused so desires~ act as his associate counsel" 
(Emphasis supplied). _ 

The Manual for Courts-Martial further provides: 

11For a proper reason (e.g~, preparation of another case) 
the court, if in sessien, otherwise the president, may~ 
the consent of the accused excuse f'rom attendance during the 
trial such of the personnel of the defense as -will not be 
required" (par. 43!, :MCM, 1928; Emphasis supplied). 

When charges were served on accused by the trial judge advocate., 
Captain Clarence W. Burks, on 21 February 1947, the tr.Lal judge advocate · 
advised accused that Lieutenant Colonel Clyde w. Wellen, the regularly 
appointed defense counsel, would be his defense counsel and would be out 
to see him at the Disciplinary Training Center in the near future (R. 15). 
While the trial judge advocate stated that 11 The accused is present, to-

,. gather with the regularly appointed defense counsel" (R. 4) it is af
firmatively shown in the record that Lieutenant Colonel Clyde w. Wellen, 
the regularly appointed defense counsel, was "Absent, excused, VOCG, on 
official business" (R. 3)~ Nowhere in the record of trial does it ap-
pear that accused consented to the absence of the regularly appointed 
defense counsel or that be consented to or accepted the appointed assistant 
defense counsel in lieu of the regularly appointed defense counsel. To · 
the contrary, accused expressly objected to being represented by the as
sistant defense counsel a.rd repeatedly objected to being tried in the . 
absence of individual counsel of his own selection. It is obvious on 
the f'ace of the record of' trial that the mandatory provisions of Article 
ot War 17 and of paragraph 43!., Manual for Courts-.Marti@.l, 1928, were 
not complied with and thus seriously impaired accused's substantial 
rights. 

6 
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' The Manual for Courts-Martial i'urthar r,i·~scr.:-.bes: 

"Immediately upon charges being referred for t:::l.a]. to tha 
court he (defense cou.'1Sel) ll'i.ll info1"111 the £ccused o;f that 
fact and of his rights as to cou.n~el, and "!'Jill render ths1 
accused an;r desired assistance in securing and in cop
sulting counsel of his own selection. Unless the accused 
otherwise desires the defense counsel liill undertaka the 
defense w1 thout waiting for the appointment or the re
taining of any individual couns9l" (par. 43~ 11CM, 1928,; 
P• 34; Emphasis supplied). 

It must be observed that when tha Charges wore Derved on ac-, 
cused he was under the necessary handicap of being required to conduct or 
assist in the preparation of his defense while in confinement. Thus it 
is recognized he was not free to go .personally in search or i~cial 
counsel at will. This necessary prison re;.striction like-.dsa affected 
his ability to get in communication 1fi th and retain dt.sired ind:lvitlutl 
counsel, either in nearby towns or fro~ tha. Upited States. ilthough 
it was the ~ascribed duty o:f the defense counsel to r~nder tl.119 r.ccuaetl 
any desired assistance in securing and consulting coun.ssl of his mm 
selection at the time Cht.rges were served, this ser'\-i.c., does not appaar 
to have been extended or offered by the defense cc,unsel, as under the 
particular cirCWDStances of this cae&., they were ruost needed. Never
theless, the record of trial discloses that accused used dua diligence, 
and the only means at d.s disposal, in attempting to secure indi. 'Vi.dual 
counsel by writing a letter to his mother immediately upon receipt of 
the Charges., requesting her to procure civilian couni,el .for him. The 
accused gave this letter to the assistant pr.i. son off:.cer on 2,. F1bruary 
but it was not mailed for approximately four days. Upon lsarning of 
this delq, which in the light of the urgency of the S"J.bj3ct matter 
appears unwarranted, accused submitted a cableg:-am of simiJ.ar import 
to the prison authorities on 4 Y.arch 194?, the transmission of which 
was likewise delayed for about six days and in e.fi'ect was not .forwarded 
to its addressee until the date of trial. In view of tha fact that at 
the time the Charges were served on accused he e.xpi~eaaed a desire to 

• have civilian, colln3el defend him, and that tha trial judge advocate ad
Vised accused he would have tha regularly appointed defense counsel 
come to see him, and that he could then tell tha defense counsel who 
he desired as counsel (R. l3), it must be assuned that the assistant 
defense counsel likmse learned of accused's desire to b.l.ve civllian 
counsel prior to .trial and that thus he was enjoined to render to ac
cused necessary assistance in securing counsel o:f his selection pur
suant to paragraph ~ Manual :for Courts-Martial, 1928, supra. How
ever, ·1 t appears that the assistant defense counsel failed to take 
timely notice ot ltls prescribed duties. 

Considering the aforementioned derelictions, acc1l!led1a 
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expressed objections to the appointed assistant defense -counsel and 
lii.s apparently bona fide efforts to engage special counsel, it remains 
to be determined whether the denial of the defense motion for con
tinuance in order to afford accused sufficient time to procure individu&+ 
coun·sel of' his own selection was -.:1. thin the bounds of justice under the 
circumstances. 

In this connection 1 t is significant to note defense counsel's 
_statement that because of accused's lack of cooperation with him, the 
defense counsel was utterly unprepared to present his case to the court 
(R. JJ). Obviously and vd.thout refiection upon the competence of 
Captain Robieson., assistant defense counsel., since the_accused was so 
insistent in his demand for a c1vilian lawyer to defend him and since 
he expressly objected to having Captain Robieson represent him., as 
was bis legal prerogative regardless of' the merit of' bis objection, no 
duty rested on accused to divulge matters pertaining to preparation of' 
his defense to him. llevertbeless., despita a patent showing of such 
1mpreps.rednass the accused was obliged., by the denial of' his motion 
for. continuance, to proceed ld.tl:i the trial. 

In CM 245664, Schuman, 29 m 225, 2:32, the Board of ·.a.view 
declared:. 

11The right to prepare for trial is fund.;mental.. To 
deny this right is to deny a fair trial. .Article of War 
70 provides 1In tim, of peace no person shall against his 
objection be brought to trial before a general court-martial 
w1thin a period of tive da.ys subsequent to the service or 
charges upon him. 1 _This does not mean that during war an 
accuse~ may be deprived of the right to prepare his defense. 
It means rather that, during war, he may be tried as soon, 

- after service ot charges, as he has had a reasonable tilD9 
to advise with counsel and prepare his defense. Such period 
"rill of course, vary with the .facts and circumstances in
volved in each particular case. In soma, a matter ot hours 
lli.11 suffice; in others - even, in time o:f JlaI' - the peace
time minimum of f'i ve days may be less than reasonable. The 
suspansion, during war, of' this peacetime limitation for 
which the statute, by implication, provides, was not de
signed to deprive accused persons subject to mi.litary law., _ 
ot the i'undamental right to prepare and present a defense 
in, good .faith, even in time o:t war.• 

-To the same effect were the decisions o:t the Board of' Revin 
in ClL Z3m9, Lockwood, 18 BR 139, and CM 2:36.32:3., McClain, 22 BR .379. 

The Supreme Court ot the United States in f2!:ell v • .llabama, 
287 U. s. 45, 56, •tatedz 
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•The prompt disposition of criminal cases is to be com
mended and encouraged. But in reaching that result a 
defendant, charged with a serious crime, must not be 
stripped of bia right to have sufficient time to advise 
111 th counsel and prepare bis defense.• 

In the instant case the court was faced with undisputed evi
dence of the following !'acts: that accused was not duly represented 
by the regularly appointed defense counsel to whose services he was 
justly entitled and to whose absence he had not consented; that he 
objected to and refused the services of the appointed assistant de-
i'ense counsel; that he steadfastly maintained a desire to have civil 
counsel, either .f'rom the United States or i'rom the theater of operations; 
that he had employed the only means of expediency availabls to him as 
a prisoner to procure special counsel but through the laxity or dereliction 
of his super.l.ors, neither personal opportunity or sufficient time inured 
to accomplish his prerogative before the bar of justice; and of parti
cular importance, that because of" the hiatus created under these d.rcum
stances, the regularly appointed assistant defense counsel was unable 
and unprepared to render service to the accused. Notice must also be 
taken of the fact that the prosecution interposed no objection to the 
defense motion for continuance but apparently, in recognition of the 
anomalous position of the defense, suggested to the court that. a con
tinuance of seven days be granted. 

On the state of these facts it appears to the· Board of Re
view that to ignore such predomi.nant and fundamental rights of ac
cused is to deny him due process under our judicial system. J.s was 
stated in· CM 268281, Ringham et al, 44 BR 276, "It is unnecessary 
to s~culate upon what additional materials, pertaining either to the 
facts or to the law, may have been ac4uirad £or use in defending the 
accused had the requested continuance been granted. To so speculate 
1r0uld be to enter the field o:r conjecture. n We are therefore of the 
opinion that, under the d.rcwnstances of this case, the failure of 
the court to grant the requested continuance was an abuse of its . 
discretion, which injuriously affected the substantial rights of the 
accused. 

"ilthwgh the provision in the Manual for Court
Jlartial that the refusal by a court to grant a continuance 
where a reasonable cause is shown w:Ul not nullify the 
proceedings., but may be good ground for directing a re
hearing (:t£M., 1928., par~ 52JV, will normally vest full 
discretion in the court., yet where it clearly appears 
that an accused has been deprived 0£ the fundamental right 
to prepare and present a· defense made in good faith, by : 
the action of a court in denying a reasonable continuance;, 
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the conviction srou.ld be held illegal• (CM 236323., 
McClain, 22 BR 382). 

6. For the reasons stated the Board of Review holds the re
cord of- trial legally insufficient to support the findings of 
guilty am the sentence. 

. ,.,-~ 
/ : ,,... ")'./ . 

-. /I , . . , ' , 
Y_.J.. ~-~'- .·· ,;""' . ' . ;.~ .J:,>, ., .;i '.'.. "'.· .i., Judge Advocate. 

~~&,tl!l~dge Advocate. 

,. ,. - ·'A., ,-
' . ..-- CW« • .,( ·-t~.,4,,.t < ,£ ., Judge Advocate. 

//' . f > / .' _/"' ; 

::_ _____; --V --
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_OCl3-_01947 
-·~- . :._~ . 

·.,·..··.•.
JAGN--Oll 32.'3234 l.st Ind --:: . 
JA.001 Dept. of the Army, Wasbing1x>n 251 D. C. 
TO: Commanding General, Mediterranean Theater ot Operations, 

APO 512, c/o Fpst.master, New Yon:, N. Y. 

1. In the case of Gene:::-al Prisoner· .Ralph v. llaad, I concur 
in the foregoing holding by the Board o'f Review and reco.11U11end that 
the f'indings 01' guilty and the sentence be vacated. 

2. When copies 01' the :;?Ublished order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record 
in this case please place the file number of the record in brackets 
at the end of the published order, as followsz 

(CU 323234) • 

Incl THOMAS H. GREEN 
Recqrd of trial Kajor General 

The Judge Advocate General 



• 



·f4 WAR DEP.Altm'.JIT C-::' 
1n the C>ttice ot The Judge Advocate General 

(177)Washington 25, D.c. 

JlW 30 19.Jl 

JAGQ - CK :323244 

UNITED STATKS { 

PriT&tes '?HCICAS F. NICKS 
(152)5502), 1518th 
Engineer Cons trueti.on 

") 
) 
) 
). 
) 

. 
Trial b,.- o.c.K., convened· at 
Jlannheim, Ga:rm.acy-, 9 May 1947. 
Eacha Dishonorable discharge. 
Nicka : Confinement tor 

Co!llp8D7 and AIUANDER CO!& } thir-t;.r {3o) years. Cole 1 

(38059770), 1519th Engi
neer Comtructi.on Company, 

} 
) 

Contillement tor lite. 
PenitentiarT• 

Each: 

both ot 559th Engineer 
Serrtce Battalion. 

} 
) 

R&YIEW by the BOARD OP' RSVIEW 
JOHNSON, STERN and SCHENKEN, Judge Advocates 

1. The Board ot Rnie,r bu aamined the record ot trial 1n the cue 
ot the soldiers named above. 

2. Both accU8ed wre tried· upon the toll.ow1ng Charges and Spec1.
ticat1cm• • 

Cma& Ia. Violation ot the 92nd Article ot War. 

Speoi.ticationa In that Printe Alexander Cole, 1519th Engwer 
ConatNCtion C0111pa1', 559th Lg:I neer Seni.c• Battalion, and 
Private !hc:mas F. !licks, 1518th Engineer. Ccmavuct.1011 
COllpln1', 559th &gineer Senice Battalion, acting join~, 
and 1n pursuance ot a comnon intent, did, at 1rt1ngartc, 
~, on or about 22 J&nu&l7' 194?, w1:th malice &tore-
thought, will.tD1l1', deliberately, teloaiouaq, ml..awta1q, 
and with premeditation k111 one :P'ranz Biel, a hlmllD beiDg 
by shooting hilll with a pistol. 

C!LUtGE Ila Tiolation ot the 93rd Article ot War. 

SpacU1cat1on1 In that Printe ile:xand•r Cole, 15l9t.h :lng:IM'lr 
Conatraction CompazQ", 559th lng1nHr Ser't'ic• Battalioa, and 
PriT&te Thomas F. Nicks, 1518th FGginear Comtruction. 
Compan;r, 559th lnginHr Serrlce Batt.alion, acting join"tq 
and 1n pursuance ot a CODmOII intent, did, at Jlannbe1a, 
a.raan;r, on or about 20 January- 194?, b7 torce and rtolace 
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and by- putting him 1n fear i'eloniouaq take, ateal,and 
C8lT7 away from the person· of Lutz .Adan, a German cinl.1an 
policeman, a police pistol, the properv of the German 
Police Force, value about $35.00. 

·!ccuaed Cole "IU tried alone upon t.he following Charge and Speci
.ficationa 

ClWtGE IIIa Violatian ot the 69th Article o:t War. 
' . 

Spec11'1cationz ])l that Private .Alu.and.er Cola, 1Sl9th Engi
neer Conatructicm Compall1', 5S9th Engineer Serriee Bat
talion, h&Tillg been d~ placed in confinement 1n the 
SS9th J::Dgineer Service Battalion Stockade on, or abou 1' 

- Febra.ar., 1947, did, near Xannheia, Oenum;,, oa. or about 
10 )(arch 1947 escape :trCD aaid conf'inemat betere he wu 
Ht at liberty' l,J' proper aut.hor1'1f'e 

Zach aceuaed pleaded not pilt,. to, and was found guilty o.f the Spec1-
1'1cation of Charge I and Charge I; the Speei.fioation of Charge n and 
Charge II; · Accused Cole pleaded guilty" to and waa found guil:~ of t.he 
Specit1catf"on of Charge m and Charge m.- llo rii.dence of pl"ffiolla con
Tictions -wu introduced aa to accused Cole and eTidence of one preyioua 
conviction b;r general court-martial for Heape tran cantinement .... 
introduced u to accuaed lilcks. Each accused wu Nntenced to be dis
hmrably diachu-ged t.he aen-ice, to forfeit all ptq and allon.ncea due 
or to bee<me due, and to be confined at hard labor, at nch place u tba 
N'dn:lnc authoritJ' ..,- direct tor lite. The rnin1Jig aut.horitr apprond. 
the NB'tenee ,a to each aocuaed, bl&t reduced· ti. period of cent:lncnent 
to thirty' 79ars 1u the case of accuaed Jticka, deaipated the Uaited State• 
Penitentiar;r, Lewiaburg, '9mlqlvud.a, u the plaoe et continalnt tor 
each accueed and forwarded the record ot trial pursuant to Article of 
War SOI• -

3. The Board ot !tffle1r adopt.a t.h• etataat of the m.dence a 
the Stall Judge .Advocate'• 1ffiff. 

4• The nidence clearq HubliahH that tba ucUHd, while act.-
1Jlg jointq with lita.t to rob• aocoatad tn German ci'l'illau late a\ 
n1.ght llild after Harching tbaa at the point ot a gun; aocued Cole 
ahot and Jcilled t.hl victim. The tact. are admitted by' •aab. accuaed 
except tbq dCJ1' an intent to rob, atatblg that t.he7 Mreq atopped tbe 
Gmlana to aak the~•, and detend the •hooting on the theGJ7 that ao
euaed Cole wa too drunk to be legal.J.1' reeponaible tor h1a aota. 

- · · · -Hownr, ·the m.dence as to all tm c:l.rcuastanoea atwnd1ng the 
•hooting 1nd.1catea a deaiga by' t.he tw accUNd join'tq to hold v.p tbl 
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deceued and hia companion and to rob the ot their valll&blu. The 
testiaoa,y of accuaed ?licks that, he and accused Cole dismounted fraa 
the truck am accosted the decea1ed and hia companion in order to 
ascertain the hour ftS decid~ tenuoua and iaplauaible. The 80-

cuaed Nicks alao testified that. at, the t.ille ot thct k1U1ng accused 
Cola was drmak to such a del?'9e that he had to be asaist.ed back into 
the truok after the shooting. Cb the other ham, Ernst Enderle, the 
oanpanion,ot the deceued.1 an .,-ew:11:Deas, testified that nei't.Mr ot 
the ·accused· sho'iled · signs· ot ~.· The Manual tor Courts-Martial 
pron.d49• that TOlunt&J7 drunkermel!IB is not an excuse tor crim com
mitted while in that coDiitionJ but it mq be considered as affecting 
mental capacity' to entertain a •pecific intent, where such intent 1s a 
necessarr element ot the offense (~, 1928, par. 12&!.., P• 1,36). There 
is ample competent evidence in the record of trial from which the court 
could reaaonab~ in.ter that accused Cole ns not intoxicated to the 
degree _that he could not posseH the specUic intent to kill. 

In addition, au intent to kill is not a necessar., element in the 
crime ot murder in those- casea -.here the design is to perpetrate an 
mwrwtul act.; and the homicide occur• in carr;y1Dg out that purpoae. 
In CK 'JOl,7ffl, Leatherbem. S BR (ETO) 103, P• 113, the Board ot Rn1.ew 
stateda · 

•Robb117 inherent:q involves the element ot violence 
upon t.he person and it is a probable, natural and reasonable 
consequence ot an attempt to com.it a robbel"Y' that. a human 
life will be destro,ed•, 

Robbeey ia t.he tald.ng, with intent to steal, ot the personal 
pro:pert;r ot anot.her1 from hi• person or in hia ·presence, against h1a 
will, b.r Tiol.anoe or intillid&tion. It accused, by' threats or Mn&C911 
put. hi.a victim in such tear tha1; he is 'Rl'ranted 1n mald.Dg no resistance, 

. the ottenae is robbeey. The tear llWlt be a reuonabq wll-tounded 
appreh9llllicn o:t iresent or hture danger, and the propert,' taken 1lbile 
•uch appreheilaion exist.a (MCK, 19281 par. 149.t). 

The often•• of robbeey (S~c., QiargelI) 1a 11kewiae proTed be)"tllld 
q-· reasonable doubt. The testim<lrl7 ot each accused substantiates the 
ato17 ot t.bl TietiaJ speciti~ identities the pilltol which was the 
subject ot the robbery and relates in detail how they' pursued the 
Tictia into hi.a house and torcib]J' took the guu from him. The speciti
cation alleges that the gun in qwtstion was •the propert,' of the Gennan 
Police Force, Talne about $3.5.00•. There 1a no ertdence in the record 
establlahing either the cnmership or Talm ot the wapon. Honnr to 
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establish the o.ttcmse of :robbeey it 1a not necessar,y to pron ownei
ship ot the propercy- ::ln the person trom whan it ns taken; it 1a 1utti- · 
cient it he has custody or poaseasion that is paramount to the right' 
or the taker (par. 149t, lt:Y 1928). Although there was no nidence 
ot cnmerehip it is obvioo.• that the piatol "llhich waa the eubject of 
the robbery- belonged to the German Police Force and 1IU right~ in 
the poseession of the victia., a member of that organil&ticm. A 
failure to prove ownerahip does not invalid.ate the conviction. The 
giat or robbery is the taking by' force and Tiolenoe., or by' putting 
::ln tear., of properv 11hich does not belong to accused. These Tital 
eleJll8llts wre proved (CK 234601., BJ,ankenshi;e and Giardina, 21 BR 73). 
Talue of the propertq- taken is :mt an element of the offense. In the 
cue of Cl4 235258, Smith, 21 BR 355 (366), it was stated.a 

•The value of the articles ot llhich Day ,ras robbed is 
not shOllll., but proof of value., although alleged ::ln the 
Specification., is not a neceuar;y element of proof ::ln order 
to sustain a conviction of robbery. 

•Aa the offense of robber,- does not depend upon 
the valne of the propercy- taken, the tact that the 
IJllll8 stolen wre not testitied to w1th exact nicety 1a 
:bmaterial, it being sufficient to show that the a\1118 
'W8N shown to be approximat.eq as al!epd' (D~. Ope.
J~.LG•., 1912-30., sec•.1589). 

The court ::ln th1e case undoubte~ took notice that the auto-
. mobile., camera., watch and rings possessed sane property T&lue. 

There is evidence that the watch -.aa pawned for $5. The 
fact that tba items mentioned 1n the Specification under the 
.Additional Charge nre stolen and carried a-n;y from Dq1e 
poaaesaion by' the accuaed by' force and violence is established 
by' a preponderance ot the credible tea~." 

'?he offense of escape from confinement with which accused Cole was 
charged eeparateq is clearq prond by' his plea ot guilty and the. 
testiac:t'ly' ot the guard llho was 1n charge ot the prisoners 'When the 
escape occurred. · 

5• The charge ebeet shon accused Cole to be 30 7ears of age. 
lie wu inducted at Fort Sam Houston, Texas, 10 Novanber 1941. .Accused 
Hicks is 20·7ears ot age and enlisted 1n the Jrnrr 18 September 1945 for 
three 79ars. · 

-::,. ,. · The court was leg~ constituted and had jurisdicticm onr 
the aco1111ed and the ottenses. No errors injuriously" attecting the 
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. 
substantial.rights ot the accuaeli nN canmi"9d during the trial. The 
Board ot Rnie,r 1a ot the opinion that the record ot trial is leg~ 
sufficient to support the tindinp ot guilty- u to each accused and 
the sentences a• approved b7 tbe NTiewing authority. A sentence to 
death or impria0IIJD8nt :tor life ia mandator., upcm a conviction or a 
rtol.at1cn ot Article o! War 92. Confinement 1n a penitentiaey.is n
thoriHd b7 Article ot War 42 tor the ottense ot •~r, recognised u 
an ottense ot a cirtl nature and so punishable by penitentiary eontine
ment tor more than one .,-ar by Hctions 452 and 454, Title 18 of the 
Cr.1lll1nal Code ot the l1nited States. · 
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w.D.,J.A.G.O. FonnNo.:u 

(Revised July I, 1~) .WAR DEPARTMENT 
IN THE OFFICE OF lliE JUDGE ADVOCATE GENERAL 

WASHINGTON. D. C:. 

JUN 3 0 1947 

Board of Review · 

U N I T E D S T A T E S 

v. 
Private• nous r. naxs 
(15205502), 151.tth 
lng1neerConstnctionCcm / 

P8D1' and AIZlilDER coa 
(JIOS9'770), 1519th 
lngineer Construction Can-
paey, both of 559th . . 
Engineer Service Battalion. 

CONTINENTAL BASE SECfiON . 
Etl1tOPEAN canwm · 

Trial by G.C.M., convened at 
Kannbeim, GermCQ", 9 Jla;r 
1947. kcha Dishonorable 
discharge. ~: Confine
ment tor thirty- (,30) 19ar1. 
Cole I Confina1ent tor life•. 
bcha Pen1tentiar,. · 

HOLDING by the BOARD OP REVIEW 

J0!DlSOll,. STDN and SCmlm', Judce JdTOCatee 

e named above has 
legally sufficient 

, Judge Advocate. 

Judge Advocate. 

1st Indorseme~t 

War Department, ·J.A.a:o. · JUL 111947. · To the ·cam,am1ng General, 
Cact1niutal Bue S.etion, ~an Caaand.1.. APO ID7, o/o ·ft(, JJ811' York, I. Y. 

l. In the case ot Private• 'l'homae r. lficka (15205.502), 1518th Kngin.eer 
Conatnc~c:Capai,y am .lla:ander Cole (3*>59770), 1519th k&1nfler 

· Conattaoti•~tCoap&ny', both ot 559th q1neer Senice Battalion, 
... ;·., 



attation 1a 1nT1ted to the foregoing holding b;r the Board ot ltniew 
that the reeord et trlal 1• leg~ auf'ticient to support the sentences, 
which holding 1a hereb7 apprond. U:a.der the proviaiona ot Article ot ~ 
W~r SOI y-ou no,r han authoriv to order the ueClltion ot the HntencH• 

• 
2. A radiograa 1a be:lnc sent adT1a1ng 7ou ot the foregoing hold-

1.ag and 7q approTal thereot. nease retunl the said holding ud tbia 
indoraemat and, it 7011 have not alre~ done so, forward thernith 
five copies ot the published order 1n this cue• 

. 
TBCllAS JI. G1'ID 
llajor GeJleral 
'the Jude• jdyooate Ge•ral 

(CK 323244) • 





7iAR LEP.ARTiffiNT 
In the Office of 'l'he Judge Advocate General (185) 

Washington, D.C. 

JAGN - Cll 323249 23 July 194? 

UNITED STJ.TES 88TH OO'J.NTRY LIVISION 

v. Trial b7 general court-martial 
convened at Gorizia, Italy, Z:, 

. Private TOSHIO T. TONIT.l J.pril 1947. Dishonorable dis
(JOU7684), C~ :v, charge and confinement £or one 
350th Infantey Regiment. (1) year. Disciplinary Barracks. 

HOLDING by the :OOARD OF REVIEI'_ 
JOENSON, BRACK and BOYLES, Judge Advocates 

1. The Record of trial 1n the case of the soldier named above baa 
been examjned by tbe BJard of Review. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that, Private Toshio T. Tonita, Coinpa.ey M, 3.SOth 
Infantry Regiment, did, at Laipacco, Italy, on or about 16 March 
1947, felonioual.;y and unlawfully kill Ennio JLansuitti, a child 
about 11 years of age, by giving him alcoholic liq-.ior to drink, 
to wit z cognac. 

He pleaded not guilty to, and was found guilty of, the Charge and Specifi
cation thereunder. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor tor one .,-ear. The reviewing authority- apprond 
the sentence, designated the Branch United States Diec:ipl.1.nary' Barracks, 
Greenhaven, New York, as the place of con.tinemen:, am forwarded the record 
of trial for action pursuant to Article of War 5u,. 

3. !yidene9 for the prosecution 

.A.ccused came otf guard dut,- about 0800, 16 March 1947, secured a bottle 
of cognac from the compan;y- area and came back out on the atnet (R. 14, 16, 
17). He ottered cognac to two Italian boys, one about S or 6 7eara ot age, 
the other about 11. Ennio llansuitti was identified as the older boy- .from 
a photograph taken two or three hours after his death (R. 8, 14; Pros. Ex. 1). 
Ha was actually 10 years and 3 months old when he died (R. 6). The decea1ed 
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took at la ast two drinks of the cognac, staggered around, and l<,oked 
drunk (R. 15, l.7). ilbina Cort.el.lo Mansui.tti went eut to get the deceased,· 
and found him in a sitting position (R. 12). She called him 17" name; he 
got up, took several steps, and •then didn't walk anymore• (R. 12). The 
accused then carried the deceased home and gave him to his father (R. 12-l.8). 

First Lieutenant Reeds. Andrus, lledical Corps, testified that he 
. exemined the deceased at about 1500, 16 Karch 1947; that the boy was in a 

coma from what he believed the result of •excessive intake of al.cohol•; 
that he was told it was approximately six hours after he had taken the 
al.cohol which led him to believe the boy was in a maximum state o! intox:1.
cation, and should improve; that he advised the mother to keep the boy want, 
to administer stimulants and keep him awake and that if he did not come out 
of the coma -within three or four hours an Italian p~sician should be called 
(R. l.9, 20). He further testified that he examined deceased again at about 
2200 to .2230; that the boy was still. in a coma, was ver,y much worHJ that 
he had developed fiuid within his l.ungs; that he was ha'Ving difficult:, 
breathing which was due to pulmonary edemaJ and that the boy wu iamediatel1' 
sent to a hospital at Udine (R. 20) •. · 

Alberto Zilio, a doctor, testified that the deceased wae brought into 
the hospital. at Udine at 11,45 P••• in a coma (R. 23). n na acute 
intoxication (R. .24). .lt about 4,00 a.m. he appeared better but a.tt.enrarda 
his heart condition becaae worse. At about 7:00 a.m. the boy•s father 
insisted on taldng him home. His chances of living at that t1Jle were 
•uttle chances., but they existed. There were chances• (R• .24). •Thebo:, 
had a slight chance of saving himself. Fn chances, but he had them. 
Taking the boy home, he lost every chance• (R. 28). ~ The deceased died on 
the way home (R. 7). J.ecording to the father•• testimony it would cost 
more to bring the boy back from the hospital if he died there (R. 7). 

Doctor Zilio saw the bo,- after death. In his opinion the boy died ot 
.fail.ure of the lungs and the heart caused b;y 11acute intoxication ot alco)lol• 
(R. 25). Li.eutenant Andrus saw the deceased at about· 4:00 P•••, 17 Karch 
1947, and it was his impression that deceased died trom complications 
resu.l.ting i'rom •excessive intake of al.coholW (R. 20). Deceased waa 
moderatel1' undemourishad at the time of the incident (R. 22). 

The accused, a.tt.er being advised of bis rights as a 111. tness, elected 
to ~ silent (R. 28). No e'Videnoe was introduced for the. defense. 

4. J.ccused was charged with and convicted ot involunar,- manslaughter, 
caused b:, bis glving intoxicating liquor, to wit cognac, to the deceased, 
a bey of' about 11 years or age, which resulted in his death. At the outaet 
it is recognized, and it has so been held, that the gbing o! intuioating 
liquor is not inherentl1' criminal, and is not an act direct:cy or naturally 
dangerous to life. (People•• TS Pavlic W nch. S62; 199 W .372). ilao 
it has been held that death is not the U8U&l. or even probable re8Ult ot 
over-inclu.18ence in intoxicating .beveragee. (s.tatL TS Ruta, 86 JlJL JIYI, 92 
J.tl 576). Fu.rt.her, con'Viction of an accused baHd on the gi'Ti.ni ot intaxi.
cating liquor to deceased cannot be sustained unlHa such ginq was under 

- 2 - . 
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circl.lllStancea showing an intent to 1nfiict injury on deceased, or a 
ahonng that the act was in reckless disregard for tbs safety- ot the . 
deceased. {People vs Pavlic supra). 

It is possible that the giving of intoxicating liquor to an individual 
under some peculiar or unusual. circumst~ces may be suf.ticient to con
stitute involuntary- manslaughter. Such circumstances, as previous:1¥ stated., 
llll8t be such as to show an intent to innict injur;y on the deceased, or 
shoY a reckless disregard .tor the safety- of the decused. If the liquor 
,mi.ch tbs accused .furnished the deceased was dangeroua for use aa a beverage, 
or 1.t it was o.t greater potency- than ordinary liquor, or 1.t it contained ' 
poisonous ingredients, as in the. case of 80Jlle se.l.t-diatJ.lled aoonsh1n• 
liquor where accused wou1d b, charged nth a knowledge ot its dangerous 
character, the accused could well be guilty- o:t involuntar,y manslaughter. 
(People vs Pavlic, supra). b burden of proving such intent or recklessness 

· rests on the prosecution and failure to meet this burden is .tatal. There 
1s no such proo.t in this case. 

, The record o.t trial. merely- establishes that accused offered cognac to 
an Italian b07 of about 11 y-ears·Gf age; that the boy- took •at least two• 
drinks thereo.t; that according to the medical testimony' the boy was 
moderately undernourished; and that the boy died. as a result of compli
cations caused by hi.11 drinldJ:lg the liquor. ·There is no showing that the 
liquor conswud was dangerous as a beverage. On tbe contr&1'7 it appears 
tbat aceued, and another Ital1an boy- o.t about the age ot S years, also 
drank soae of the same liquor 11:l.th, so tar as the reoord ahowa, no ill 
effects. Likewise .there is no showing that accused was aware of the under
nourished condi ti.on of the deceased or had reason to anticipate any- such 
condition. Further it is not shown that the act of giv.ing the liquor to 
.the 11 year old boy was unlawful. Under all the .tacts and circumstances 
ot thie case the Board o£ Revin is of the opinion that the g:i.ving of the 

- liquor to the deceased was not1 as a matter o.t law, such an act, eTen 
. thoug~ death unfortunately- resulted, as will sustain a charge ot inTOluntaey 

manslaughter. {See ~ va State, 106 Nab. '8; 182 NW 570; 15 A L R 237 
and annotation at 241+). · 

The act of accused, honver, of g1Ting the deceased1 a bo;y' of about 11 
years ot age, intoxicating liquor was, Without doubt, to the prejudice of 
good order and military discipline in violation of Article ot War 96, an 

· ottense- oJ.osely- related to a disorder, denounced by Article ot 1Jar 96 for 
'" which the .11ax1nmm punisbment is confinement at -hard labor tor a period of 

tour aonths and torteiture ot ho-thirda pq per month tor a like period. 
(Par 1~ Jl3 1923). 

. . . 

S. .For the :reasons atated the Board ot Bavi..- holds the record o.t 
trial .legalb' Bllfficient to support only- ISO much ot the findings ot guilty 
ot the Charge and Specitication &IS finds that accused did at the time and 
place alleged give into.x1cat1.ng liquor1 to Wit cognac, to Ennio Kanauitti, 

· a boy- o.t about ll 19ar1S ot age, in uolation ot .lrticle of Iar.96; and 
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legallJ' $1.fficient to support o~ so au.ch of the sentence aa provide• !or 
confinement at bard labor for four aonths and forfeiture ot two-thirda 
pe::, per month tor a like period. 

--=~~~6---4~~~~.JU.dg·Advooa" 
' ___.,,, --~~«b~U--· 

. ......----. -
. . 
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Au,{' 1 
J ,L 

JAGN Cll .323249 1st Ind 

WD., JAGO., Washington 25., n. c. 

TOa Commanding General., 88th Infantry Division, APO 88., c/o Postmaster., 
New York., New York. 

l. In the .case of Private Toshio T. Tonita (.30117684)., Compan;y ll., 
350th Infantry Regiment., I concur in the foregoing holding o! the Board 
ot Review and for the reasons therein stated recommend that only' so 
much of the ·tindi.ngs of guilty of the Charge and its Specification be 
approved as finds that the accused did a.t the time and place alleged., 
1fl'Ongtully give alcoholic liquor., to wit cognac., to Ennio l!ansuitti., a 
child about ll years of age., in violation of Article o£ Tar 96,; and that 
only so much of the sentence be approved as provides for confinement. at 
hard labor £or four (4) months and forfeiture of two-thirds pay per 
month for a like period. 

2. When copies ot the published order in this case are forwarded 
to this o.rf'ice, they should be accompanied ey the foregoing holdillg and 
this indorsenent. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number ot the record in brackets at the end ot 
the published order as followsa 

(CM 323249) 

~t-c 
l Incl . HUBERT D. HOOVER 

Record of trial Brigadier General., United States Arrq 
Acting The Judge Advocate General 
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WAR DEPARTMENT 
IA the Otfioe of The Judge Advooate General (191)

Washington, D. c. 

JAGK - CK 323254 

28 JU'L i947 

l 
UNITED STATES ) UNITED STATES ARMY 

MILITARY GOYERNMENT IN KQIU'A 
Te 

) 
First Lieutenant JAMES F. ) Trial by G.C.M., oonTened at Seoul, 
GUILFOYLE (O-1182373), Field ) Korea, 4 and 6 JUlle 1947. Di•
Artillery- ) mis1al. 

OPINION of the BOARD OF REVIEW 
SILVERS, llo.AFEE u.d ACKROYD, Judge J.dvooate• 

--------~-------------------
1. ne Board ot Review bu exami».ed the reoord of tri&l. iA the oue ot 

~ otfioer n.e.med above and submit• thi1, it• opinion., to The Judge Ar!Tooate . 
Geaeral-. 

2. 1'he aoouaed wu tried llpon tile tollowiag oharges alld apecitioa.tiou 1 

. 
CHARGK I1 ViolatioB. ot the 95th J.rtiole ot War. 

Speoificatiou In that Fi.rat Lieutenut James F. Guilfoyle, Field 
Artillery,. Sigu.l otfioe, Headquarters, United State• ~ lfilitU7 
Government ill Korea, J.FO 235 Unit 2, wu,. at Seoul, Korea, oa or 
a.bout 27 April 1947, in. a public plaoe, to wit, the 7th DiTiaion. 
Artillery Club, drunk and disorderly while in uniform.. 

C.H!RGE II1 Violatioa ot the 96th Article of War. 

SpeoifioatioB.1 In that Firat Lieute!l&Jlt James F. Guilfoyle,•••,. 
wu, at Seoul, Korea, OJI. or a.bout 27 April ~947, drwu: and dis
orderly 1~ the 7tll. Division Artillery- Club. 

· He pleaded :aot guilty to am wu touad guilty ot all oha.rges al1d speoitioa-
. tiou. Jfo evidence ot aa;y preTiom ool1Viotion was 1:ntrod.uoed. He was ••· 

teB.ced to be dialliued the aerTioe. The reviewi:ag a.uthori ty apprond tile 
ae11teaoo ud forwarcled the record of tri&l tor aotioa purauant to .Article ot 
War '8. 

3. · For the Proaeout10J1. 

At approxiJl&telt 1300 lloura Oll SWlda.7 atterno••• 27 .A.pril 1947, First Lieu
te:n&llt Edward P. CroT0,11'.A,. and Mi•• Graoe J. ager. an Amerio"kn Red Croaa repre-
1entatin. were at the Ottioera Club. Headquarter• 7th Dhhio•• looa.ted at 
Seoul, lterea~ While at the olub they- obHrnd the aoou,ed, apparently- 1• a 
drunk• atupor, ul~•P in a: chair ill trollt ot the bar. They left the olub mad 
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took ao- piotwea, roturJliJ:lg theret~ at about 1600, and they agaia »oticed 
aoouaed atill seated u upon their departure. Lieutenant Crovo and Mi.as J:Ager 
took seat• :aear the tireplaoe, the otfioer having hi• baok: to · aocus ed and Miu 
Anger taoilll.g accused. ·They were examining a light meter when suddenly Miu 
.b.ger aroae and hurriedly left tho room. · Nat understa.Dding the reason tor 
her sudden exit, Lieutenant Crovo overtook her ud requea ted an explanatioJJ.. 
She explained. He went. baok •into the club room ud observed accused standi:ag 
by- hie chair am uriu.ting on the floor. Lieutena.nt CroTO, angered by suoh 
behavior. ordered aocused to get out and not tx, return to the club (R. 9-11). 

Mi•• Anger testified tha.t aocusedwa.a intoxicated, "his speeohwaa not 
coherent a.lid that he wu following people around ma.king insane remarks" and 
aga.in uhia mouth was open ..nd he wa.a sitting in a chair and could not walk. 
He stood up and could not walk and that is why he did what he did" (R. 12). 

Lee, Chai l4oo•, a oiTili&ll employee_ot the Officers Club, testified 
through tlu, interpreter that the accused came to the club at about 1200 
hours on the day 1• question, taat he·wa.a intoxicated at that time, that he 
had a few more drinka. and at about 1600 he •uriuted under the table and o• 
the f'loor• (R. 13-15). It we.a atipulated that on the a.fternoon. of 27 .April 
1947 the &oowsed was dreaaed 1a uniform. (R. 16 ). 

, •. For ·the De.f'eua 

CaptaiD Mortoa Jaooba, m,.34th Station Hospital, a qualified phyaioiaa 
and. payohiatrist, stated that he had made a psyohia.tric examination. or aocuaed. 
The defeue offered the repor-t of Captaill Jacob's examination in evidence 
nion n.a received aa Detenae _Exhibit .A. (R. 16). The report ia as fol10W"11 

•1. lat Lt. Jamea F. Guiltoy-le, 01182373, FA, has bee:n giTen 
a neuropsyohiatrio examin.atioa.

•2. It is Jq opiaion,_ that this offioer sutfera from an Acute 
Situational Maladjuatm.ent, Severe•. He was only JDArried tor 'three 
mon.thl before bein.g ae:n.t to Korea.· ~cause ot the fact that wiTea 
of other officers with leu oTeraeu time than her huabaJ1.d were JlOW 

ia Korea, and ohangea in. the ayatem for send.iag dependent• overaeu, 
ahe became aeverely upaet. She telt that ahe oould not go on, her 
letters beoama :m.ore i.Jltrequent, and she telt that her huaband did 
not want her over here. ·There were also indioatio:i:la that ahe wu 
going out witb. other me:a. Under these oiroumstanoea, as is na.tura.l, 
he beoame seTerel;r diaturbed, tense, and aomewha.t depressed. It 
'ia 12l1der the oiroumatancea· of this seTere diatress tha.t he beOULe 

, intoxicated ud oommi tted the of'fenae for which he ia charged. 
·. •3. .It 1• Jr1T opiai.o• that thia otf'ioer ha• the oapaoi"t7 to 
diati:siguiah right from wroag, Ia the aitu.tioa of acute d11treH that 

... he hu felt, Wlprediotable &Zl.d erratic, aotiou are to be expected, 
and h.1.a oapaoity to adhere to the rigkb IIIA1" be oo:uidered to be ia• 
paired. 

··-"... 
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0 4. He ia considered capable of oonduoting his defense with 
the aid of counsel, of imderstanding the ~-~·: .. e of the prooeyjing1 
against him, and of doing that which ia aeoesury to present hi• 
defense.q (Def. Eichibit A) 

In response to a question by the court as to whether accused's actions 1rere 
of a volunt&ry or involuntary character, Captain Jacobs atateda 

"One thing is the imp&irment it his ability by alcohol, a.lid hi• 
&ctions due to stress may be manifested in various ways. One ot 
the way& in which. it is expressed in children is by wetting. It 
may be that urinating is an expression of hostility. Howenr, I 
can't say that is true in this case. On the other hand, it may be 
that he was just in a stuperous state. Apparently he wa.s :aot 
conscious and don't remember what happened, and, due to pressure 
of a full bla.dder, a.uto'lla.tica.lly relieved hims elf••" (R. 17) 

Captain John J. ;Hill. Motor Section, U. s. Army M:111 tary Government ill 
Korea, testified that he_Aad known accused aiaoe February 1946. havillg beea 
in the same unit with him at Fort Bragt_;. North Carolina.. He roomed with ac
cused in their present assignments and knew of aooused's domestic difficulties. 
He never had occasion to question accused's character as an Army officer Gd 
had alway-a considered him to be a temperate drinker (R. 18-19). 

First Lieutenant Joseph G. Turley, FA, stated that he wu a fellow ofti
oer with a.ooused in the 324th Field Artillery B&tta.liOJt serving· with him ill 
England, Fra.noe and Germa.ey. Hes t&ted tha.t aoouaed's character and repu
tation were excellent (R. 20). 

There was received in evidence a stipulation that if Lieutennt Colonel 
Charles Meyers, CMP, were present he would state that he had known acoused 
for approximately eight months, that aooused wa.s willi:ag and oooperatin i:n. 
carrying out his aaslgned duties, that in his (Lt. Col. Meyers.•) opinioa, 
a.couaed'• oharaoter a.nd general reputation were. of the higheat order a.nd. 
that he had neTer seen a.ooused acting in a.n ungentlemanly- m&mler or ill such 
manner as to dbgraoe the uniform (R. 21, Def. Ex. c). 

The accused, at his own request, was sworn as a witnesa in his deteue. 
and stated that he entered the military service ill October 1942. was sta
tioned at Fort Bragg, North Caroli.Ra• attended the Field Artillery School 
·at Fort Sill. Oklahoma, and 'joi11ed the 334th Field Artillery Battalion at 
Fort Jaokaon, South Carolilla. .He serftd during the wa.r with the 334th Field 
Artillery Ba.ttalion in Fr&J1.oe, Germany aDd Luxembourg. He retun.ed trOlll 
overseu, aad oo:mpleted the Mi,litar;y Government Orientation Course at Carliale 
Ba.rraota. In July 1946 he married a:cd two months later he was sent to Korea. 
Whea he repo~ted for duty ill Korea ·he wu No. 6 on the priorit;y list for the 
tranaportatio• of dependents and his wite wu planni:ng to joi• him. Due to 
a change in the priority system his status was reduced to the number •,.bout 

http:retun.ed
http:Fr&J1.oe
http:Germa.ey


•• 

200• on the list. He intormed his wife ot auoh oha.llge. She miaooutrued 
the situation, eta.ting that he ~id not desire that she be permitted to joia 
him. She a.lso stated in a. letter tlla.t ahe oould not •go on m.uch lo~er the 
wa.y thinga were going.• Her letters had beoome aporadio a.nd in his depressed 
sta.te of mind ho had on 27 April goae to the 7th Dhiaion. Oi'tioera Club and 
become on,r-i11.toxioa.ted. He did not remember a.ny of the deta.ila o£ the a.1-
legsd incident a.t tbe .ol~b (R. 212-225). , 

011. motion of the defeue a. oopy of the·w.n•.A.G.O. Fora 66-l rela.tillg 
to a.oouaed wu reoeived i:ia evidence u J)efaae hhibit B (R. 20). 

5. The Speoifioa.tion to Charge I a.llegea that the aoouaed wu d.rwu: 
&Dd disorderly while in uniform ill a public pla.oe, the 7th Div:iaioa-.lrtilleey 
Club. The Speoifioa.tio:n to Charge II, a.lthough o:mi tti11.g the allega.tiou that 
the olub wu a. publio pla.oe and that a.couaed wu in wdfona, deJ1.0U11.oea the 
ideatioa.l a.ota referred to in the Speoifioa.tion to Charge I. Thia do• :not 
oon.atitute an illoga.l multiplioa.tion of ohargea ina.amuoh u the ea.me ta.ota 
a.nd oiroumstanoea ma.y give rise to two ·or more otfeues, e-ven though the 
aepa.n.te offenses atem from the aame set of ta.eta. (McRae T. Henkes, 273.; 
Fed. 108J CM 281663, Hindmarsh, 22 BR (ETO) 223,229.) 

An officers olub is a. public pla.oe within the contemplation of paragrapll 
161, Manual tor Courta-:Martia.l, 1928, wherein instanoes of 'rl.ola.tioa of J.rtiole 
of War 95 a.re set forth and discussed (CU 269105, Koliok, 45 BR l,61 CK 315105, 
Rocho•)• 

The evidence shO"Na. without dispute, that the aooused w-u drunk at the 
club on the afternoon in question and tha.t he committed the 1:adeoent a.ot 
shown by the evidenoe. The defense testimoey tends to show- that a.ocused'• 
antisocial ''behavior waa not willful and ma.lioioua on. hie part but the result 
ot a drunken. stupor wherein. he wa.s tota.lly oblivious to his e:nviromnent. We · 
thil'lk the oo:a.tention of the det'eme. in this regard is both the reasonable ud 
proper interence to be drawn from the eviclenoe. However, TOlunta.ry- drunken
ness in i ts,lt ha.a always . been considered an otfe:ue and the fa.ot that the _: 
disorder or misconduct ma.7 be attributed to SUOA drunk:eJUl.eSS will not exouae 
the ottende~ (:liCM, 1928, pa.r. 136a., p. 136). __,. 

e. War Department reoorda show that a.ooused ia ·31 7ee.r1 of a.ge Ul.d 
married. He oompleted high achool and wu employ-ed by a. reta.il ba.keey store 
upon hi• induotio:a into the Ar,q u a. print• iu 1942. Re wu oom'lliuioned 
a aeoond lieuten&llt, J.US, at Fort Sill,_ Oklahoma., op. 27 la)" 1943. During 
the Europeaa Campa.ign the a.oouaed wu ua igned' to tile Headquarters Batta.lioa, 
87th Di'Viaion Artillery. Hi.a etfioieno7 report• &Ttra.ge •i:x:oellent.• 

7 • The oourt 'WU legally oonatituted am ha.cl. jurisdi.otioa OTer. tile 
a.oouaed aad of the otteuea. N'o erron 'illjurioual.7 atteoting the aubatan.-. 
tia.l right• ot the accused were committed during the trial•.The Board ot 

_- Renn ii ot the opi~on that the reoord ot trial 1a legally. auttioie:a.t to 
···support the tindiaga ot guilty and the sentence and to 'ftrrant oontirmati011 

.-
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thereof. Dismissal is mandatory upon conviction ot a violation ot Article 
of War 95 and is authorized upon conviction ot a violation of Article of 
Wa.r 96. ·-~ 

_____,(_On_Le_a_v_e~)______• Judge Advocate 

~ £ ::ro"' 6.i«• , , Judge Advooate 

):f).J=.t .S,. ,J.px-d!, , Judge .ldvooato , - re........_ . 

6 
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JA.GK • CM 323254 - 1st Im 

· WD. JAGO. Washington 25, D. C. AUG 141947 
TOa The Secretary of_We.r 

1. ·Pursuant to Executive Orde~ No. 9556, dated ~iay 26, 1945, there 
are transmitted herewith for your action the record of trial &lld the opi:aion 
of the Board of Review in the oa.se of First Lieutenant James F. Guilfoyle 
(0-1182373), Field Artillery. 

2. Upon trial by general court-martial this offi oer was found guilty 
of being drunk and disorderly in uniform in a· public place, to-wit, 7th 
Division Artillery Club, at Seoul• Korea, on 27 April 1947. in violatioll 
of Article of War 95, and of being drunk a.nd disorderly at the same ·time 
and place in violation of Article of War 96. No evidence of previous con
victions was introduced. • He was sentenced to be ·dismissed the servioe. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of Yfa.r 48. 

3. A summary of the evidence· may be- found in the accompanying opiniOll 
of the Board of Review. I concur in the opinion of the Boa.rd of Review that 
the record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. 

At about 1300 hours on Sunday afternoon, 27 April 1947, First Lieutell&ll.t 
Edward P. Crovo, FA, in company with his friend, Miss Grace J. Anger, a Red 
Cross field representative, observed accused sitting in a cha.ir near the bar 
of the 7th Division Artillery Officers Club at Seoul, Korea. He appeared to 
be in a drunken stupor. Lieutenant Crovo and Miss Anger left.the club and.· 
returned at about 1600 hours taking seats near the fireplace. The officer · 
sat with his back to accused and 1liss Al'lger was seated ~acing accused. 
Suddenly Miss ./Ulger arose"and hurriedly left the room. Lieutenlll.t Crovo· 

_followed her and requested an explanation. She explained•. The officer re
turned to the room and saw accused standing beside his chair a.nd urinating 
on the floor. He was drunk and, according to the testimony. unable to walk. 
Lieutenant Crovo ordered accused to leave the club and to not return thereto. 

The defense showed by medical evidenoe that accused was suffering an 
."Acute Situa.tional 1ia.ladjustment. Severe. 11 He had gone through the European 
campaign with the 87th Division and was considered a valuable and oonscientous 
offic~r. Upon being returned to the States after the campaign in Europe he 
attended the 1':ilitary Government School a.t Carlisle Barracks a.nd beoa.me married. 
fuo ::nonths after his marriage he was ordered to Korea.. His marital relations 
had not become ·stable and when he arrived in .Korea, upon requesting that his 
wife· be authorized to join him. in aocorda.nce with the then existing priority 
rights, he was sixth in the order of priorities. He advised his wife of such 
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tact and she planned to join him at a.n early da.te. The system of setting 
up priorities ws.s.subsequently changed, plaoing him below about 200 officers 
on the list. His wife expressed doubt that he was sincere in his desire for 
her to join him and stated that she.could not "go on.N He became despondent, 
depressed and sought relief:by becoming over-intoxicated. Testimony of 
officers including his superiors indicate that accused has a. clear civilian 
and milita.ry record. He. was always trusted aiui couidered to be a. gentlemu.. 

. . 
4. I recommend that the· sentence be confirmed but commuted to .a repri

mand and forfeiture of $100 of accused's pay per month for tvro months, D.nd 
that as thus commuted the sentence be carried into execution. 

5. Inclosed is a form of action designed to oarry into effect the fore-
going recommendation, should it with your approval. · 

... 
2 Incls • GREEN 

1. Record of trial Major General 
2. Form of aotion The Judge Advocate General 

--------------------- ., _______________ 
( GC~O 278~ 22 Aug. 1947)• 
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hAR DEPAR'l'LlENT (199)In the Office of The Judge Advocate General 
Washington 25, D. c. 

JAGQ - CM 323278 
JUL 8 194/ 

.._ 

UNITED STATES ) 2D Am.!ORED DIVISIO?I 

v. 
) 
) Trial by o.c.M., convened at 
) Camp Hood, Te.xas, 11 June 

First Lieutenant CLIFTON' ) 1947. Dismissal and total 
L. JACKSON (0-1594251), 
4005th Area Service Unit. 

) 
) 

.forfeitures. 

OPINION of the BOA.'ID OF &:VIEW 
STEIW, JOHNSON and SCH&NL\EN, Judge Advocates 

1 •. The record of trial in the case of the officer named above has· 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge .Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHlu'1GE:: Violation of the 94th Article of War. 

Specification: In that First Lieutenant Clifton L Jackson, 4005th 
Area Service Unit, did, at Vlaco Arny .tir Field, Waco, Texas, 
on or about 16 February 1947, knowingly and willfully apply to 
Ms own use and benefitftve tires, value of about $44.55, 
five tubes, value of about $7.45, and one battery, value of' 
about $8.65, of a total value of about $60.65, property ot 
the United States, furnished and intended for the Military 
Service thereof. 

Accused pleaded not guilty to the Charge and Specification. He was found 
guilty of the Charge and Specification, except the words 11 about $60.6511 

substituting therefor th~ words "less than $50.00 and more than $20.0011 , 

of' the excepted words not guilty, of the substituted words guilty. No 
evidence of previous convictions was introduced. He was sentenced to be 
dismissed the service and to forfeit all pay and allowances due or to be
come due. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. ·Fhis is a trial upon rehearing. At the original hearing the 
accused was convicted upon a Charge and Specification identical with those 
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set forth herein. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be con
fined at hard labor for three years. The reviewing authority, upon 
advice of his staff judge advocate disapproved the sentence and 
ordered a rehearing before another court. 

-4. Evidence for the Prosecution. 

Accused received possession of a 1942 United States A:rmy Ford 
Sedan, No. w;..114521 on 8 July 1946 from the Ordnance Section, Camp 
Hood, Texas (Pros. Ex. l; R. 7). While the vehicle was still in the 
custody of accused four new tires and four used tubes were placed on 
it by the Ordnance Motor Pool, Camp Hood, Texas, on 25 November 1946 
at the request of accused (R. 1.2, 15, 18-20). These tires and tubes 
were the property of the United States (Pros. Ex. 3; R. 11). On 27 
February 1947·accused returned the vehicle to the motor pool and was 
issued a "turn in" slip !or same (Pros. Ex. 2; R. 8). 

A rout:ine check of the vehicle was made by an inspector of the 
Ordnance Department of Camp Hood en the .day it was "turned in" by ac-
cused and he found that the vehicle was then equipped with "worn, slick, 
unserviceable tires" which had recently been 11 put on" the rims (R. 21-24). 
He also noticed that the car had a "small size 11 battery which did not 
fit the carrier and was of a make that was not Government issue. There
after on l April 1947 the military police with the consent of accused 
removed from his personal car five tires and tubes. A battery was also 
removed from his car by the military police some ten days later (R. 31-37). 

On 10 April 1947 accused after being duly warned of his rights 
under Article of War 24 made the following sworn statement: 

· . ;•At the time I exchanged tires on Staff Car W-114521, I 
also ex.changed the battery of the Staff car and placed it in 
rrr:, personal car. The battery in nry car had gone down and it 
was necessary to use the one in the Staff car. I had my 

· personal battery charged but failed to re-transfer the bat,.. 
tery back to the Staff' car. My intentions were to turn in 
the battery and tires at the same time. I failed to get 
another battery and still had the one out of Staff Car 
1-j:-ll.4521 when CID Agents picked it up. The make of this 
battery is .Autolite CF 2-17, 17-plates. The battery I had 
in my car was a W~zzard. 11 (Pros. Ex. 11). 

The value of the tires, tubes and battery in question was stipu
lated to be "less than $50.00 but more than $20. 11 (Pros. Ex. 12). 

2 
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5. Evidence for the Defense. 

Accused was du~ advised of his rights as a witness and elected 
to testify under oath {R. 42) that he us Surplus Property Officer 
at the Waco Army Air Field from October 1946, to 28 February 1947, 
which position entailed much traveling to surrounding camps and 
towns. The Goveril!lent vehicle assigned hilD was in poor conditicn 
and in several instances he paid money out o! his awn pocket for 
repairs on this vehicle in order to proceed with his work. He was 
never reimbursed for these personal expenditures. Unable to get the 
car, ,repaired b;y the Camp Hood Ordnance Repair Shop or to get a re
placement, he realized he was going to have to use his own personal 
car in order to close the field b;y 28 February 1947, the "deadline" 
given h1m b,r the Fourth Arrrry, so he put the Government tires and 
battery on his car since he ns using his own personal car for Gov
ernment use. He finished his work on time and turned in the Govern
ment vehicle <11 27 February 1947. Having a .30-day leave effective 
1 March 1947, he drove his car to Hearne, Texas., and left it in the 
garage !or overhauling -while on leave. He did inot use the · Government 
tires, tubes and battery while on leave those. 30 days, am tullJ' in
tended to return them when he returned to Camp Hood after the termina
tion of' his leave. 

"l'fuen he returned the car to the motor pool on 27 February 1947 he 
did not mention the matter of the tires and battery because he still 
had Government work to per.form l'lhich required him to use his personal 
car. Stipulations of' three former Govemment emplo;yers were intro
duced in evidence to the effect that accused was a "conscientious, 
hard-W"Orking" offic5r; that the Government car issued to him was un
sati#Jf'actory, constantly "breald.ng down" and had to be repaired at the 
expense o.f accused and th;lt he used his personal ear .t'requent'.cy' while 
on official business. 

6. The of.tense of' ~ app'.cy'ing Government property to his 
own use and benefit was proved beyond a reasonable doubt. The evi
dence 1s uneontradieted and in :tact adm1.tted by' accused that he did 
remove the property in question from the Government car, place it on 
his personal car and use the latter vehicle as his personal property. 
The mere .tact that he used his car to some extent .for o.f.ticial business 
1s no defense. The evidence also shows that he drove bis car, equip
ped with the tir~s, tubes and battery, f'ran the Post llhen he went on 
thirty days leave and when he returned the Goverm;nent car, he made no 
mention of' the property being placed on his car. His intent to do 
wrong 1s further shollll b;y the fact that ten days elapaed between the 
time the tires were removed from his personal car b,y the mil1tar;r 
police and the date the battery was discovered. He wa1 present each 
time and gave no indication that any additional Govennnent property 
was on his personal car. 

http:breald.ng
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The Board of Review is of the opinion that each element of. the 
offense was clearly established beyond a reasonable doubt by competent 
evidence. 

· 7. V{ar D!!partment records show that accused is 28 years of age 
and married. He graduated from high school in Fort Worth, Texas, and 
attended the University of Cali.f'ornia for one year and Tex.as Christian 
University for three months. He enlisted in the Arrrr:, in November 1940 
and attended officer candidate school at Camp Lee, Virginia, from 
which'he graduated 16 Ju13' 1943 and was commissioned a Second Lieutenant, 
Q.M.C. on that date. He was promoted to First Lieutenant 15 July 1944. 
His efficiency reports show numerical ratings of 4.1, 4.2 and 3.5~ No 
evidence of previous courtr-martial convicticns or civilian criminal 
record is shollll.. 

8. The court was legally constituted and had jurisdiction of the 
accused and the offense charged. No errors injuriously a!fecting the 
rights of the accused were committed during the trial. The Board of Re
view is of the opinion that the record of trial is legal.:cy- sufficient to 
support tm f:indings of guilty and the sentence, 'and to warrant confirma
tion of the sentence. Dismissal j.s authorized upon conviction of a vio
lation of Article of War 94. 

4 
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JAGQ - CM 323278 1st Ind 
•JULl'ID, JAGO, Washll1gton·25, D. C. 

TO: The Under Secretary of War 

· l. Pursuant to Executive Order No. 955.6, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieu
tenant Clifton L. Jackson (0-1594251), 4005th Area Service lhit. 

2. Upon trial by general court,..martial this officer was found 
guilty of wi.llful.13 applying to his own use and benefit 5 tires, 5 
tubes and a battery, property of the United States, o.f a value of 
less than $50.00 but more than $20.00 · in violation of Article of War 
94. He was sentenced to be dismissed the service and 'to forfeit all 
pay .md allowances due or to become due. The reviewing authority ap
proved the sentence and forwarded-the recoro of trial for action under 
Article of War 48. · 

3. A summary of the evidence may be found in the .ccompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirmatiqn of the sentence. I 
concur in that opinion. 

4. The evidence shows that accused received possession of a Gov
ernment vehicle from the Ordnance Section, Camp Hood, Te.xa.s on 8 July 
1946 for use in his official capacity as Surplus Property Officer. On 
25 November four new tires and four used tubes were placed on the ve
hicle at the accused's request. While the car was still in his posses
sion, accused on or about 16 February 1947, removed five tires· and tubes 
and the battery from the Government vehicle and exchanged them for the 
tires,· tubes and battery on his personal car. Thereafter the Government 
car was returned to the motor pool at Camp Hood on 27 February 1947 by 
accused who was issued a "turn in" slip therefor. He then departed on 
a thirty day leave taking his personal car with him. 

On l April l947J after .ri ordnance inspector had noticed the worn 
tires and small battery on the Government vehicle, the military police 

· .removed ·the five Government tires anc! tubes from the personal c.r of 
accused, while he was present and with his consent. At this time ac-

. cused did not disclose the fact that the Government battery was in his 
personal c.r. Later on 10 April 1947 the military police also removed 
the battery. 

5 
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Accused admitted exchanging the property in question and gave as 
the reason for his action that it was necessary for him to have 
transportation to fulfill his official duties; that the Gover'l1r'.lent car 
assigned to him was unsatisfactory; a replacement could not be ob
tained and that he had it repaired at his own expense several times. 
Consequently he exchanged the property in question and ·used.his personal 
car in his official duties. He did not mention the matter when he 
"turned in11 the Government car because he was still using his personal 
nm:cle in his capacity as Surplus Prope:rty Officer. · 

Four members of the court an,.d the defense counsel requested 
clemency for accused because of his previous excellent record. 

5. \1ar Department records show that accused is 28 years of age and 
married. He graduated from high school in Fort Horth, Texas and 
attended the University of California for one year and Texas Christian 
University for three months. He·enlisted in the Army- in November 1940 
and attended officer candidate school ·at C~p Lee., Virg:inia, frqr.i which 
he graduated 16 July 1943 and was commissioned a Second Lieutenant., 
Q.M.C. on that date. He was promoted to First Lieutenant 15 ·July 1944. 
His efficiency reports show numerical ratings of 4.1, 4.2 and j.5. No 
evidence of previous courtr-martial convictions or civilian criminal 
~ecord i~ shown. 

6. I recOimnend that the sentence be confirmed, but that the for
feitures imposed be remitted and that the sentence as thus modified, be 
carried into execution. 

7. Inclosed is a form of action designed to carry this recom
mendation into effect, should it meet with your approval. 

' THOM.ASH. GHEEN 
Major Gensral 

2 Incls The Judge Advocate General 
1. Record of Trial 
2. Form of Action 

( GCMO 257, 23 Jul:• 1947) • 
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WAR DEPAliTMBNT 
In the Office of The JudLe Advocate General 

Washington, n. c. 

JAG;~-C.-;: 323305 

U H I T E lJ ., T A T E S 

v. 

Serr;eant !l.ICHAJ.D K. RAABE 
(14064473), Attached Un
a::isigned Squadron E,. 1103d 
Anny Air Forces Base Unit, 
Atlantic Division, Air 
Transport Command. 

) HEAl}.,!UAH'l'EHS ATIANTIC filVISION 
) Am TRANSl-ORT COMMAND 
) 
) Trial by G.C.M., convened at 
) Morrison Field, West Palm Beach, 
) Florida, 21 May .1947. lli.s
) honorable discharge and con
) finement for three.(J) years 
) and seven (7) months. Dis
) ciplinary Barracks. 
) 

HOLDING by the BOARD OF REVIF:N 
JOillISON, Bli.ACK and BOYLES, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. ·. The accused was tried upon tne following Charges am Specifi
cations:. 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Sergeant Richard K. Raabe, attached-un
assigned Squadron E, 1103d Army Air Forces-Base Unit, At
lantic Livision, Air Transport Command, Morrison Field, 
West Palm Beach, Floricia, formerly of Squadro,n C, llOJd 
Arury Air Forces Base Unit, Atlantic_ lli.vision, Air Transport 
Command, Morrison F'ielci, West Palm Beach, Florida, did, at 
Morrison Field, West Palm Beach, Horida on or aqout 13 
June 1~46 desert the service of the United States and did 
remain absent in desertion until he was apprehended at 
Davenport, Iowa on or a~out 4 February 1947. · .· 

ADill'i'IONAL CHA~G2: I: Violation of the 69th Article of War. 

Specification: In that Sergeant Richard K. Rabbe, attached-
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unassigned Squadron B, 1103d Anny Air Forces Base Unit, 
Atlantic Di.vision, Air Transport Command, ~or1~son r1eld, 
West falm Beach, r'lorida, having been duly placect in con
finement in the Post Guardhouse, Morrison r'ield, \":eat 
Palm Beach, Florida, on or about 22 February 1947, did, 
at luorrison F1eld, West Palm Beach, Florida on or about 
11 April 1947, escape fran said confinement before he 
was set at liberty by ·proper authority. 

ADmTIONAL CHARGE II: Violation of the 61st Article of War. 

Specification: In that Sergeant Richard K. Raabe, ·attached
unassigned Squadron B, 1103d Army Air Forces Base Unit, 
Atlantic Division, Air Transport Command, hlorrison Field, 
West Palm Beach, .Florida, did without proper leave, ab
sent him.self from his organization and station at rucrrison 
Field, West Palm· Beach, florida, from about 11 April 1947 
to about 25 April 1947. · 

He pleaded not guilty to, am was found guilty of, all _t;harg,~s and .Speci
fications and was sentenced to be dishonorably aischarged the service, to 
forfeit all pay arrl allowances due or to become due, and to be confined 
at hard labor for three years and seven months. The reviewing authority 
approved the sentence, designated the United States llisciplinary Lar
racks, Gremhaven, New York, as the place of confinement, and forwarded 
the record of trial pursuant to Article of War 50½. ·.· · 

3. The Board of Review is of the opinion that the record of trial 
is lega~ sui'ficient to support the findings of the court as approved 
by the reviewing authority. The only aspect of the case requiring con
sideration is the legal sui'ficiency of the record to support the sen
tence. 

Accused was found guilty of a violation of Article of 1'!ar 58 
for which, under the cir~umstances of this case, the maximum authorized 
sentence to confinement under the Table of Maximum Punishments is two 
and one-half years (par. 104£, KCK, 1928). 

Accused was also found guilty of Additional Charge I, escape 
from coxu;inem.ent, in violation of Article of War 69; and f;Uilty of· 
Additional. Ch~rge n, absence without leave, in violation of Article 
of War 61. The escape from confinement was concurrent with the initial 
absence -without leave, to wit, ll April 1947. The two offenses are but 
different aspects of the sasne act (Bull. JAG, Vol. V, p. 203; CM 313554 
(1946)) • For the purpose of punishment they must be ccnstrued tofether 
and are punishable only in the more important aspect thereof. Th~ 
maximum authorized punishment for the absence v;i thout leave is cor.finE-i
ment at hard labor for 42 days and forfeiture of two-thirds pay for ;-s 

0 
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days; the maximum authorized punishment for escape from confinement is 
dishonorable discharge, forfeiture or all pay and allowances due or to 
become dua, and confinement at hard labor for one year (par. 104.Q.., ?.CM., 
1928). Therefore as between the two offenses the latter constitutes the 
more important aspect of the act of accused and with reference to these 
two offenses punishment can be imposed only as to the escape. 

4. For the reasons stated the Board of Review holds the record o:f 
· trial legally sufficient to support the findings of guilty as approved 
by the.reviewing authority and legally sufficient to support only so 
much of the sentence as provides for dishonorable discharge, forfeiture 
of all pay and allowances due or to become due., and confinement at hard 
labor for three years and six months. 
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ijUL 1 'i 1347 

JAGN-CM 323305 1st Ind 
YID., JAGO., Washington 25., D•. C. 
TO: Commanding General., Headquarters Atlantic Division., Air "l'ransport 

Command~ Fort Totten, I.Dng Island, New York. 

1. · In the' case of Sergeant Richard K. Raabe (14064473), Attached 
Unassigned Squadron E, ll03d Anny .Air Forces Base Unit, Atlantic Divi
sion., Air Transport Command, I concur in the foregoing holding of the 
Board of Review and for the reasons therein stated recommend that only 
·so much of the sentence be approved as involves dishonorable discharge., 
.forfeiture of all pay and allowances due or to become due, and con
finement at hard labor for three years and six months. Upon taking 
such action you will have authority to order the execution of the sen
tence. 

2. \'fuen copies of the published order in this case are .forwarded 
to this office they should be accompanied by the foregoing holding and 
this irrlorsement. For convenience of reference and to facilitate at
taching copies of the published order to the· record in this case, please 
place the .file number of the record in brackets at the end of the pub
lished order., as follows: 

(CM 323305) • 

1 Incl THOMAS H. GREEN 
Record of Trial Major General 

The Judge Advocate General 

2nd Ind. 

HQ ATLANTIC DIVISION, ATC, Fort Totten, L.I., New York 

TO: The Judge Advocate General., Washington 25, D. c. 

Incl: n/c l 



-------

(209) 

WAR DEPARThlENT 
In the· Office o.f' The Judge Advocate General 

Washington, D. c. 

JAGN-cM 323306 

) HEADQUARTERS BERLIN COMMAND 
UNITED STATES ) OFFICE OF MILITARY OOVEiaiMENT 

) FUR GER.MANY (US) 
v. ) 

Private JULIUS A. KANTKE 
) 
) 

Trial by G.c.M., convened at 
Berlin, Germany, 2 May 1947. 

(36775757), Headquarters & 
Headquarters Company, 7782nd 

) 
) 

Dishonorable discharge and 
confinement for three (3) 

· Special Troops Battalion. ) years. Disciplinary Bar-
) _racks. 

HOLDI-00 by the BOARD OF REVIEW 
JOHNSON, BRACK and BOYLES, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
ficatio~: , 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private ~ulius A. Kantke, Head
quarters and Headquarters Compapy, 7782nd Special 
Troops Battalion, Berlin Command, Office of Mili
tary Government {or Germany (US), APO 742, US Army, 
formerly a member of Battery "A", 563rd AAA; AW, 
APO 230, US Arrrry, did, at APO 230, US Army on or 
about 1 August 1945 desert the service of the United 
States and did remain absent in desertion until he 

•. :;.·. w_as apprehended at Karlshorst, Germany, on or about 
20 March 1947. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification thereunder. He was sentenced to be dishonorabl.7 
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discharged the service., to forfeit all pay and allowances due or to 
become due., and to be confined at hard labor for five years. The 
reviewing authority approved the sentence but reduced the period of 
confinement to three years., designated the Eastern Branch., United 
States Disciplinary Barrapks, Greenhaven, New York., as the place of 
confinement, and forwarded the record of trial pursuant to Article 
of War 5o½-. . 

,. 
3. A. statement of the evidence is deemed unnecessary inasmuch 

· as the only aspect of the case requiring considera~ion is whether 
or not tm accused's right to counsel of his own choice has been vio
lated. 

The record of trial shOll's that upon being served with a copy 
or the charge sheet accused requested that he be defended by Captain 
L. B. White and when later advised that Captain White would not be 
available for such duty he asked that Lieutenant Patterson defend him. 
As to the availability of Lieutenant Patterson the defense counsel . 
stated bluntly: 11He could not be located," and •r told the accused.• 
At the opening&··I the hearing the trial judge adwcate was handed a 
1rl"itten reque ·.\py accused stating that he wished to be defended by 

, Captain J. M. 1 
1 

nd (R. 3., 4) •. ·. • 

The ,following then transpired: 

"PRESIDENT: The court is beginning to feel that these 
people have anple time to get counsel. Every ti:ne we meet it 
.is. a matter of new counsel, yet the case was that the man 
liad .. ten days. 

PROSECUTION: - ,The accused in, many o:t these cases dis
cuas it with other prisoners in the stockade., who sprung who. 
As soon as they are served, they become apparent of the :tact 
am they just request everybody. 

DE::raNSE: I can further add to that. I was present 
in the hospital, in which Private Kantke was confined at 

• the time., and I informed him I was the 'regularly appointed 
de:tense counsel., in so far as Captain White was not avail
able. When I say he requested Lieutenant Patterson., the 
request wasn•t actually £rom himself. Another prisoner · 
recommerxied Lieutenant Patterson to him, and I took that 
as the fact that Kantke wanted Lieutenant Patterson. 

PROSECUTION z As a matter of fact, the accused doesn It 
know any of' the counsels that he has requested. · 

The court was closed. 
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The court was opened. 

PRESilliIIT: It is the opinion of the court, the charges 
having been served on 2.3 April, ample time has expired for 
the accused to obtain special defense counsel. This has 
not been done; therefore., it is considered by the court that 
special counsel is not available. Inasmuch as the regularly 
appointed defense counsel is prepared to de.fend the accused, 
the court will proceed with the regularly appointed defense 
counsel it (R. 4). 

4. Under the provisions of Article of War 17, •* **The ac-
cused shall have the right to be represented in his defense before the 
court., by counsel of his own selection., civil counsel if' he so provides, 
or military i.f such counsel be reasonably available, otmrwi.se by the 
defense counsel duly appointed .for the court pursuant to Article of 
War ll. 11 . 

There is no showing whatever that Captain Hamnond was con-· 
tacted relative to his acting as defense counsel, nor apparently was 
any effort made to asr:ertain Captain Hanmond 1 s availability for such 
duty. As indicated by the court certain practical dif'fi.culties may 
have been involved but th:lre is no place in the American system of 
justice for the consideration of mere practical difficulties where 
liberty is at stake (CM .318704, Whiteside et al, 1947). The record 
·shows that except as to the request for Captain White no attempt was 
made to substantially comply with the provisions of Article of War 
17, and without such a showing of substantial compliance there is no 
basis for the application of the provisions of Article of War .37 that 
the error complained of did not injuriously affect the substantial 
rights of the accused. 

5. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings and the sentence. , 

3 
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JAGN-cM 323306 1st Ind 
WD, JAGO, Washington 25, D. c. 
TO: CollL'T.anding General, Berlin Command, Office of Military 

Government for Germaey (US), APO 742, c/o Postmaster, 
New York, N. Y. . 

1. In the case of Private Julius A. Kantke (36775757), Head
quarters & Headquarters Compaey, 7782nd Special Troops Battalion, 
I 'concur in the .foregoing holdirig by the Board o.f Review and .for the 
reasons stated therein recommehd that the firxl.ings of guilty and the 
sentence be vacated• · 

.. ' ;_ .,,_ . ' 
1/ .ft• I . . ' 

2. When-.,copies o.f the published order in t.his case are .for-
warded to ·this office they should.be accompanied by the ''foregoing 
holding and this indorsement. For convenience of refer~nce and to. 
.facilitate attaching copies of the published order to the record in 
this case, please place the file nwnber o.f the record in brackets 
at the end o.f· the. published <?rder' as .follows: 

(CM 32.3306). · 

1 Incl THOMAS H. ORE.EN 
Record of trial Major General 

The Judge Advocate General 

. ·201 (BCJ.A) Ka.ntke, Julius .A (t;nl) · 2d Ind 

Head~uarters, Berlin Com,,1u:1.nd, Office of Military Government far Gurmany 
(US), Berlin, G€:rmany, APO 742, US .Armyl· 4 AU~ ,1 . , 

TO : The ·Judge Advocate,.General, War Department, Washington 25, D.C. 

In complh.nce with parB.>7aph 2 of 1st Ind., there are inclosed 
GC~i!O No. 82, Headc0unrt'-rs, Berlin Cotlllla:au, Office of Military Government 
for Germany (USJ, 30 July 1947 and Record of Tr:i.al.' · · 

l"Incl• :: Tllli CO!.t1iANilLiG CfiICER:~/L (?~ 
1 Incl aclded: GCI110 No. S2 · 

. c~• •. wA!!!'-~ . 
u. Ci,1. > .. ) 
.1.:1 .t:=.t e:--:-• •, 1 liu'-C0R~3 

~~~i R £ 

"·o .f\.G. i.l()r 
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DEPARTMENl' OF THE ARlLI 
In the O!.f1ce ot The Judge Advocate General 

Washington 25, D. C. 

J1GN-Cll 323349 

tJ' NIT ED ST .l T E·S 

Private R. L. HENRY 
(34931369), 3027th Ord
nance Base Engine Rebuild 
Compe.IJY, 143rd Ordnance Base 
Autom.ot.iTa llaintenance 
Battalion. 

) CONTINENTAL BASE SECTION 
) 
) Trial by G.C.M., convened at 

11unich, Germany-, 15 Kq 1947. ~ DLshonorable discharge and 
) con:f1nement tor three (3) 
) 19ars. D:l.sciplinaey Bar
) racks. 
) 
) 

HOIJI NG by- the BOARD OF REVIEW 
JOHNSON, AURED aod BRA<X, Judge .ldvocates 

1. The record ot trial in the case ot the aoldier named aboTe 
has been exam:1ned. by the Board ot Review. 

2. The accuaed was tried upon the .toll.owing Charge• and Speci-
fications 1 - . · · 

CHARGE Ia Violation ot the 69th Article ot Tar. 

Speci.tlcat.iona In that Pvt. R. L. Henr;y, 3027th OBP!R 
Company-, having been wly placed in arrest at llunich, 
Germa:ey, on or about 12 April.1947, did at llumch, 
Germany, break hts aaid arrest before he waa set 
at libert7 by proper authority-. 

CHARGE lla Violation ot the 93rd .lrt1cle ot"lrar. 

Spec1ticat1on1 In that Pvt. R. L. Henry, 3027th OBER 
Compa!Q', did, at Kmlich, German7 on or about 18 April 
1947 with intent to do him bodily hara, commit an 



assault upon Pfc Jessie E. Davis, Co •B•, 508 llP Bn., 
APO 407-A, by shooting at hi.m wL th a dangerous weapon, 
to wit, a ti.re arm. 

'J.ocused pleaded not guilty to, and was found guilty or, both Charges 
and the Specifications thereof. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay am allowances due or to 
become due, am to be confined at hard labor for f1.ve years. The re
Tiewing authority approved the sentence, but reduced the period o:t 
confinement to three years, designated the Branch United States Dis
ciplinary Barracks, Greenbaven, New York, as the place of confinement, 
and fonardad the record o:t trial for action pursuant to Article of 
war sot. 

3. The record o£ trial is lega~ sufficient to support the 
.timings of guilty or Charge I am its Spec:1.:tication. The only 
questions to be determined are the legal su!ficiency of the record 
of trial to support the findings of guilty of Charge n and its 
Specification, and to support the sentence. 

4. The evidence in the record of trial is limi.ted to the oral 
testim:my of Private first Class Jessie B. Davia and Private Herman A. 
Walmsley, each called as a witneas for the prosecution. On the night 
of l2 April 1947, Davis and lraJ.msley were on duty in l4unich as military 
police. At about 2300 hours they were returning,· by vehicle with a 
German driver, to their headquarters, when they noticed a 2½ ton bua 
and a 6 x 6·truck parked to their right (R. 6, 11). 

. Private first Class Davis testified, in essence, as to the 
events in question, as follows: 

.•* * * I pulled in .front and noticed a fight going on and 
I told the German driver to tum around. He shines the 
headlight on the bus. On the right hand aide of the, bis 
was one soldier and two other aoldiers were on top of him 
beating him up. When my drivar descended from the vehicle 
I went there and pulled the two soldiers otf and pushed 
one against the bis; one ran and. I grabbed him and brought
him back. Henry was standing on the side, but he didn't 
do anything to assist the l'ight. I placed the three ot 
them under arrest and sent the driver to get the MP' s and 
to get the ambulance; for the soldier was unconscious on 
the sidenl.Jc. I took a handkerchief .from my pocket and 
bent down to help Webb. He, Henr;r, got in the door of 
the bus from the right hand side and crossed over. I 
ran to the other aide or the street and saw Henr,y running. 
I gave the r.oormaoo, hollered, •stop• ·twice, and was going 
to g1ve the command the third time and the shots were 
fired at me. 
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Q: At the ti.me tm shots were fired at you where ,ras Webb? 
A.i · I ,ras behind the statue. 

* * * Q: In what direction did be /_i,.ccusei/ run? 
Ai He ran from the left of the bus to tm PX. 

Q: Dl.d he run towards the statue? 
.l: Yes, sir. And after two shots were fired at ma I 

.ti.red f'our shots. On the third '1lfY driver came by 
and gave chase in a six by six. We chased Henry to a 
bombed out building and we couldn't find him. We took 
Webb to Headquarters and notified the SIS and they 
brought in two soldiers. 

* * * Q: llbat time ,ras it wmn Henr;y ran nay as you described 
to the court? 

.ls It was .five to ten minutes after I placed him under 
arrest. · 

Q: You said Henry ran towards the statue and two shots 
were fired when 701.1 called to him tolBlt?· · 

A: Yes, sir. 

Q: From what direction did they- come? 
Ai They came from the direction from which he ran. 

Q: Dl.d you see the .:lire from the gun? 
. A: No, sir, I didn't see the fire, but the fl.rat bul-

let went to the lett; ~ next time close to -:, head. 

Q: You beard th• gun go ott? 
A: Yes, sir. 

Q: ·How tar a111q was it when the gun went oft? 
Ai fifty. to ti.f'ty-tive yarda~_ 

Q: From the direction in which Henr,y ran? 
As Yesj 111.r. 

Qs Was aeyone else on the street besides Henr;y1' 
As No, .Bir, there wasn1t. 

I . • 

Qs Dl.d ;you chase bim to find out 1.t 70u could catch 
'him? · 

As Yes, sir. 

Q: Dl.d you sea a?l1bod;f' on the street? 
As One T/Sergeant from the 508th. . 
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Q: In the vicinity of where the shots W9re fired? 
.la Yes, sir. 

Q: Who? 
A.: A T/Sergeant walking with his girl friend. 

Q: That was the o~ person wallcing on the street? 
.A.a Yes, sir. 

Q: DJ.d the shots come close to you? 
A: Yes, sir, very close. 

* * * CROSS EXAMINATION 

* * * Q: You saw Henry 1'Wl towards the statue? 
A: Yes, sir. 

Q: What statue?. 
A: The statue· on Ludwigstrasse, the statua going to 

the PX. 

Q: Do you know what that statue :ts? 
A: No, sir, I can't recall now. 

Q: How far did this .tight take place from the statue? 
A: Right across the street, directly in front. 

Q: How many l'eet? 
A: I would aq close to fifty feet, sir. 

Q: Could you see Hem'7 at the time the shots were fl.red? 
A.: No, sir. 

Q: Actuall.y you don• t knolf if he fired them or not? 
A: No, sir. 

Q: Di.d you see Henr.r after he got past the statue? 
A: No, sir. 

Q: You never 8ff him attar that? 
.la No, sir. 

Q: You don't know if ha stopped or not? 
A: No, sir. 

Dal'ense: The de.tense has no .tu.rt.her questions. 

QUI:STIONS BY THE COURT 
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Q: 
A: 

Did you see the .fiash from th, arm? 
No, sir. 

Q: 

.l: 

Q: 
As 

You could not see the accused at the time the shot 
was ti.red? 
No, sir. 

* * * Across the street? 
Directly across, sir. 

Q: 
.l: 

How far array was he when he ti.red? 
Anywhere from fifty to sevent7-fi.va ;yards, sir. 
The statue is on the sidewalk:. 

Q: 

A: 

I know the J.ocation of the ground, but ;you say HTent,
.five yards away? 
Feet, sir. 

Q: 

J.: 

That would put him in th9 middle o:t the street on t.be 
other side? 
Yes, sir. . 

Q: 
A: 

The other side, the west side? 
Yes, sir. 

Q: 
A: 

But you didn't see any nash? 
No, sir, I didn1t see no £lash. 

Q: 
.l.1 

What became of the other two men? 
They were in the bus when the fight started, the)" 
got in the front bot tom of the bus. 

Q: 
A: 

When the shooting started the7 laid down in the. bua? 
Yes, sir. 

Q: 
J.: 

You fired .tour ehots? 
Yes, sir. 

Q1 
.l: 

In which direction? 
In tha direction that the shots were fired at me, 
sir. 

Q: 

A: 

Did you sea a gun on the accused llben you nt-st saw 
hlm? 
I didn•t shake him down, sir. 

Q: 
.l: 

Did ;you ewr see l'dm with a gun? 
No, sir. 

* * * . 
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Q: lilvis, do you know if' the SIS got a gun off ot Henry 
the next morning? · 

A.: Sir, they said, no. 

Q: Thay didn't find a gun? 
.ls No, eir. 

Q: Were there any empty cartridge cases .found in the 
general direction where the soots were fired? 

.l: We looked all:over the area and couldn't find them., 
sir• (R. 6-10, 14). · 

Private Walmsley testified, in essence, as to tha events in 
question, as .follo,rs: 

•There was a bus sitting on _the right hand side. We passed 
the bus and saw one soldier on the ground and two soldiers 
on top. We backed up and went to break it up, and we got 
them m:t.f l::d.m the other ~Y, o.f the Karls:teld Ordnance, and 
Private Henry., and the one which ••• be was still on the 
ground. We spoke to the driver of tbe bus and we put him 
under arrest, and I went to the liP Headquarters. 

* * * Q: And Henr,r was standing by? 
A: Yes, sir. 

Q: You placed Hen.I7 and Dela.Fuente and the other soldier 
under arrest? 

A.s Yes, air. 

Q: What was done after they were placed under arrest? 
A.,1 Jesse B. Davis put Henry in the bus and sent me to 

Haadquarters to get other men to come down and help 
us. 

·* ·* * 
Q: How tar is it to the llP Headquarters from this place 

where the fight occurred? 
.ls Approx:l.matel;y one-bal..r block•••around the corner. 

Q: Dl.d you go to the Headquarters? 
.l: Yes, sir. 

Q: D1.d ;you bear any shots on that occasion? 
A.: .ls I was leaving the Headquarters and coming to tbs 

scene again. 

Q: You heard them? 
A.: Yes, sir. 
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Q: How maey? 
A: Six shots. 

Q: From what direction did they come .from? 
A:· I could not tell as it was back of me. . 

* * * Qa DLd 70u return to where Davis was with these people 
under arrest? 

- J.: I returned to. it in my jeep•. 

* * * - Q: Did ~ see the accused Henry any further on tbis 
night? 

.l: No, sir. 

Q: Dl.d you make a:rf3' effort to find him? 
A: Yes, sir. 

Q: What? 
A: Gave chase to a bod>ed out building. I- looked till 

twelve o'clock, "1113' w.oole tour of duty., ·on the street 
and could not find him. I believe it was the SIS •ho 
picked h1m up at bis outfit" (R. 11-12) • 

.s. By th_e Specifl.cation of Charge n accu.sed is alleged to have 
assaulted Dans by shooting at him with •a firearm• llith tm 1Irt.ent to 
do him bodily ham. Assault has been defined as •an ·attempt or otter 

_ ldth unlu:f'ul force or 'tiolence to do a corporal hurt to another. 
'{~~ and Marshall)• (par. 1.49!, llCM, 19.28). The proof required to . 
support conviction of the o.tf'enSt'J here charged is set out in paragraph 
1.49!!, Manual tor Courts-Mar~al, 1928., as f'ollows: 

"Proo.t. - (a) That the aeC1.l.9ed assaulted a cer-
tain person with a certain ~eapon, instrument, or thing; · 
and (b) the tacts and d.rcumatances of the ease indicat.:ing 
that su.ch weapon, instrument., or thing ,ras used in a man
ner likely to produce death or great bodily harm.• 

. . 

In this case it may be said that the ev.l'dence directly 
establishes that t110 shots nre fired by someone other than Davis; that 

' the trajectory of the blllets brought them somwhere near Onie; that -
the accused wall then 1n .t'llght .from arrest by ~via; and that accused 
was, at that time, 1n·the 'ticinity of the shooting•. ·In maldng its 
findings the court m11st, ot necessity, have interred that the shot• ·,· · 
were fired !1 Davis; that they were .fl.red by the accused;- and that . · 
thq ware f1red 11:i.th the intent to do bodily ham. Since the con- ... 
viction rests upon intererices·ot fact it is the dut..,. of the Board to- - · 
determine whether there is in the evidence a reasonable buis tor. that ·· 
interence (CM: 238972, r.p,rrz, 25 BR 12J Cll ~OS, Tipton, 10 BR 244). -· 
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The testimony is fi.lled 1lith conclusions and uncertainties, 
many of which were never clarified in an, manner. This becomes in
creasingly apparent in any effort to reconstruct the events surrounding 
the alleged offense as well as its geographical and structural scene, 
but an attempt to accomplish such reconstruction is deemd necessary 
to any reasonable evaluation of the remaining evidence. 

It ap~ars that Davis and Walmsley were proceeding in an 
easterly direction along Ludwigstrasse, and that as they- approached a 
point where that street widens to encircle a statue they saw to their 
right a truck and bus stopped in the street 1lith a struggle between 
soldiers in progress beyond the bus. They caused- their vehicle to turn 
around in the street so that its lights would shine on the a£tra:y, stopped, 
dismounted, and separated the combatants. The accused was found at the 
scene of the struggle but was not a participant. Walmsley proceeded to 

· the W.litary Police Headquarters, some distance to the east of the 
statue. Davis then "placed" the accused "under arrest,• ordered-him 
to enter the cab of the bus, and gave his attention to one of the parti
cipants of the struggle who was lying •unconscious on the sidenralk.• 
The accused entered the bus cab on the side nearest De.vis, crossed 
over, left the cab .from the other side and ran in an easterly direction 
toward the statue wb:ich was about fifty feet nay-. As the accused reached 
the statue and continued past it Davis started in pursuit calling upon 
the accused to halt. · Davis did not see the accused_ a.rter the latter 
passed the statue. .ls Davis approached the statue in bis pursuit he 
heard two shots fired. The testimony of Davis concerning these shots 
follows: 

NI gave the command, hollered, •stop' tld.ce, and was going 
·to give the command the third time and the shots nre fired 
at ms. 

Qs .lt the time the shots ware fired at you where·~ Webb? 
A: I was behind the statue. 

* * * Qa You said Henry ran towards the statue aIX! two shots 
were fl.red when you called on him to halt? 

A: Yes, sir. 

Q1 FrOll what direction did they- come? 
As The;r came trom the direction from w:lILch he ran. 

Qs Dl.d you see the fire trom. the gun? 
Ar No, sir, I didn't see the fire, but the tirst bullet 

.went to the left; the Dext time close to 'IIf3' head. 

Qa You heard the gun go of!? 
A: Yes, Bir. 

8 



(221) 

Q: How :far away was it when the gun went otn 
.l: Fi:fty- to 1'1:rt;r-five yards. 

Q: From the direction in which Henry ran? 
A: Yes., sir. 

* * * Q: Dld the slx>ts come close to you? 
.l.: Yes., sir., very- close. · 

* * * Q: Could you see Henry at the. tim tba shots were fired? 
A: No., sir. 

* * · * Qa Actually you don't know if be £ired them or not? 
A: No., sir. 

* * ·* 
Q: How far away was be when he fired? 
A: Anywhere from 1'1:rty to seventy-five :,ards., sir. the 

statue is on the sidnalk. 

Q: I know the locati.on o:t the ground., but you sa;y- seventy-
fi.ve yards away-? · 

A: Feet., sir. 

" Q: That would put him in the middle oi' the street on tb!t 
other side? 

A.: Yos., sir. .. 

* * * Q: But you didn't see any fia.sh? 
A: No, sir., I didn't see no f'lash.• 

Davis .further testified that at the time thl shots were tired 
the unconscious participant of the. earlier a.tfre.'y" was still lying on the 
sidewalk; the other two partid.pants therein "were in the bus whln the 
fight started., they got in the front bottom oi' the bua"; and that •one 
T/Sergeant from the 508th• was "wal.ld.ng 1dth bis girl friend" in •the 
'Vicinity of where the shots were fired"; but that no other persons were 
walld ng on the street. Davis also stated that he returned the fire by 
fi.ring_£our shots· •in the direction that the shots were fired at me.• 

With reference to ldlether accused was in possession of a firearm 
at that time Davis testified: 

. •Q. Dld ;you. see a gun on the accused when you first sa,r 
him? . 

A: · I dl.dn1 t shake: him down,. air. 

Qi Dl.d 1otl ever aee him llith a gun? 
A: No, sir. 

9 
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Q: 

A: 

* * Davis, do you know i.f the SIS got a 
the next morning? 
Sir, they said, no. 

* gun off of Henry 

Q: 
.A.: 

They didn't find a gun? 
No, sir. . 

Q: 

A, 

Were there any empty cartridge cases found in the 
general direction where the shots were tired? 
We looked all over the area and couldn't find them., 
sir.• 

Walmsley1s testimony substantiates that o:f Davis respecting 
events prior to his leaving the scene· to return to Headquarters. He 
testified that as he was leaving Headquarters to return to the scene 
he heard six pistol shots but could not fix the direction from which 
they came. He further testified that after his return to the scene 
a search was made for the accused in that area but that he was not 
found there. 

6. The only evidence that anyone fired any shots at:~ is his 
own testimony that the bullets sounded as if they passed close to him. 
At the tim the shots 11ere fired Divis establishes his location as 
being in the center of an open street area •behind the statue,• af't;er 
dark in the city of ltunich. He admitted that at the time the shots 
were .fired he could not see the accused and there is no evidence that 
he could hear him. He did not see the flash of the gun as it· .fired the 
two shots but only beard the reports and the sounds of passing bullets. 
From that state of circumstances he testified to the bald conclusions, 
that the shots were fired from the direction in which the accused had 
previously run; that they were fired from a point fifty to f1.fty-five 
yards (if we choose to believe his testimony as reported on page 7 of 
the record) or fifty to seventy-five feet (if we choose to believe his 
testimony as reported on page 10 of the record) awa:y fi'om him; and that 
they were fired at him. Even if we accept this evidence as sufficient 
to prove the corpus delicti the only circumstances in evidence terding 
to connect the accused with the offense are his presence at some un-

• known point in the vicinity and the fact that at the time he was in 
flight from an arreirt made apparently because of his presence in the 
vicim.ty of a f1.ght between other soldiers. In order to support a 
reasonable inference that accused fired upon Davis by the mere fact 
of his presence in the vicinity it must appear that he was the only 
person present who could have fired the shots. There can be no question 
that accused was somewhere in the vicim. ty of Ia.vis, although when last 
seen by the latter he was apparently departing as rapidly as possible,. 
but Davis admitted seeing two other persons, in the area from which he 
thought the shots were fired, who are not otherwise accounted for 1 and 
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the fact that he could not see the accused when the shots were £ired 
points to the inescapable fact that he could not competently testify 
a!'£irmatively as to the presence or absence 0£ others in the vied.nit:,. 

· A. motive for such an o!f'ense might be established where it appears 
that flight is fran an arrest or attempted arrest on a serious charge, 
but f'rom the evidence in this case, we can only conclude that accused 

. was arrested by Davis because he was standing in the vici.nity of and 
was obviously a "Witn8'8s to an a!f:rs::, between other soldiers. From the 

-- evidence concerning the arrest it is highly unreasonable to even at
tempt to spell out a conclusion that to escape such arrest accused 
would resort to gun £ire directed against his pursuer~ 

Where, as ill the instant case, the only competent evidence 
·1s circumstantial it must, in order to support conviction, be of such 
a nature as to exclude f/Very reasonable hypothesis except that of' ac
cused• a guilt (CK 317430, Veronk:o (1947); CM 260828,. Parker, 40 BR 34; 
CU 238485, Rideau, 26 BR 272). A. conviction cannot be sustained on 
suspicion, surmise or conjecture (Cll 317430, Veronko (1947); CM 274812, 
Tracy, 47 BR 337). 

_ 7. For the reasons stated the Board of Review holds the record of 
trial legally insu!'fi.c:ient to support the fl.nd1.ngs of guilty of Charge n 
and its Specification, legally suf'ficient to support the findings of 
guilty of Charge I and its Specification, and legally sufficient to sup
port only so much of the sentence as provides for confinement at bard 
labor for three months and forfeiture of two-thirds pay per month for 
a like period. 
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JAGN--Oi .323349 1st Ind 
JAGO, Topt. of the A:rrrr:f, Washington 25, D. c. 
TO: Commaming General, Bremerhaven Port of Embarkation, APO 69, 

c/o Postmaster, New York, N. Y. 

1. In the case of Private R. L. Hanry (.34931'.369), 3027th Ord
nance Base Engine Rebuild Company, 143rd Ordnance Base Automotive 
Maintenance Battalion, I concur in the holding by the Board or Re-

. view and recommend that the 'findings or guilty or Charge II and its 
Specification be disapproved and that only so much of the sentence 
be approved as involves coni'i.namant at hard labor for three months 
and forfei. uire of two-thi.rds pay per month for a like period. Upon 
taldng such action you will have author.l. ty to order the execution 
of the sentence. 

2. It is noted that accused has been returned to the United 
States and in order to insure prompt action dependent on cb.lnge in 
his status it is requested this office be advised by radiogram o! 
the date and substance (verbatim} of your final action in the case. 

,3. When copies of the _published order in this case are for
warded to this office they shouid be accompanied by the fore~ing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets 
at the and of the published order, as follows: 

(CY .3_23.349). 

l Incl . THO.MAS H. GREEN 
Record of trial :Major General 

The Judge Advocate General 
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DEPARTMENT OF THE ARllY 
Office ot The Judge Advocate General. 

Washington 25, D. C. 

JA.GN--Oll 323378 

UNITED STATES ) UNITED STATES .1IR FORCES IN EUROPE 
) 

~ Trial b;y c.;.c.v., convened at 
Wiesbaden, Oemany, 23 May 1947. 

Private F.l.rst Claas .lRLlND ) Learneds Dishonorable discharge 
. E. LEARNED (4.6003.'.321), am ) (swspended) and confinement tor 
Private CW. SCHARFF ) one (l) year. Dl.sciplinary Bar
(.38086959), both ot 3rd . ) racks. Scharff: DLshonorable 
Special Service Company. ) discharge arxl con.t'inemant tor 

) two (2) years. DLsciplioar., 
) Barracks. 

'Ye 

HOLDING by the BOARD OF REVIEW' 
JOHNSON, ALFRED and BRACK, JUdge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined b;y the Board of Review. 

2. The accused were tried jointly' upon the .toll.owing Charge and 
SpeaU':1cations · 

CHARGE: Violation ot the 96th Article ot war. 

Specifications In that Private First Class Arlam E. Learned, 
3rd Spea1.al Service Company-, .lPO 633, US J.r,q, am Pri
vate Carl Scharff, 3rd Special Servi.ca Company, J.FO 633, 
US J.r';q, acting join~ and with COlll!IX)D design, did, at 
.Assmansbausen, ,Germ,lny, on or about 20 .April 194':/, 
wrong~ talct(.~d carry away without consent ot the 
owners, om (lj""Cigarette lighter, the property ot 'techni
cian Third araa.· Prank G. Ull.e;y; one (1) pair ot binocu
lars, two (2) atee1·watchbands, one (1) silver ring, tour 
(4) cartons ot cigarettes, twelve {12) packages ot tobacco, 
two (2) pairs ot shoes, and one (1) Argus c8ll9ra, all th, 
propert7 of Technician H.tth Grade Lenn 'I'. Hol.l.owq; one 
(l) ;rel.low gold. -,rr.i.stwatch ·and om {l) Pontiac Paris 
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folding camera, both the property" of Technician 
Fourth Grade George F. Beard; one (1) lcbophooe 
Radio and one (1) Eastman Kodak folding camera, 
both the property- of Technician Firth Grade Charles 
'tr. Chamberlain; and one (1) Voigtlander camera, pro
perty of Technic:1.an F.l.:tth Grade lfilliam o. Holshuet 
all of a total value of over fifty dollars ($50.00J. 

Each accused pleaded not E,lilty to, and was found guilty- o:t, the Charge __ 
and Spec1.fica ti.on •except the words one (1) cigarette lighter, the pro
perty' of Technic:1.an Tb:Lrd Grade Franko. Lill&7, and one (l).pair o:t 
binoculars, and one (1) silnr ring, and tour (4) cartons of cigarettes 
and twelve (12) packages o:t tobacco, o:t the excepted words not guilt,-.• 
A.ccused IAtarned was sentenced to be c:i,.shonorably discharged the aer-
"91.ce, to tor:teit all pay and allowances due or to become due, and to 
be conf:l.Ded at hard labor :tor a period of one 19ar. 1coused Scharff 
was sentenced to be dishonorably discharged the senice, to forfeit all 
pa;y and allonnees due or to becom due, atd to be conf1ned at hard labor 
tor two ;yaars. A.s to the accused Isarned the rnining author!ty ap
proved the sentence., ordered its execution., suspended execution o:t the 
dishonorable discharge until the soldier's release trom confi.nement., and 
designated the Branch United States D1.sc1.pl1nary Barracks, Fort Benjamin 
H&rrison, Indiana., as the place o:t conflnement. As to the acouaed Schartt 
tbe re'Vi.-.Lng authorit7 approved the sentence, designated the Bz-anch UJJ1ted 
States Disciplinary Barracks, Greenhaven, New York, as·the place o:t con
!1.ne:ment, arid forwarded the record o:t trial for action pursuant to 
Article of War 50J. 

3. In view ot t,ha action taken by the reviewing authorit7 respecting 
the sentence ot accused Learned the Board o! Renew will here only con-
81.der the tegal sutticienc)" ot the record ot trial to support the 11.ndinga 
as to value, and the sentence, as to the accused Scharff. The accused 
wu found guilty" o:t wrong.f'lu.q taking personal. property- without the con
aent ot the OWD8Z' in violation o:t Article ot War 96., an o!:ten.se lesser 
included within and pwlishalJle as larceey (CK 208699, Crowder, 9 BR 'Z'/J 
par. 10~ ICK, 1928). The onl.7 question requiring consideration 1a 
whether the. :legal eTide110e in t.he reoord will support the A?ldi.nga ot 
the -court aa to the nJ.ue ot the property- taken to the extent neoesSU7 
to support a sentence to contl.ne•nt 1n excess ot six aonths. ~ 80 
11110h ot the eTideDce in the record ot tri.al as is pertinent to Talu 
will be 8Ullllllrised in this holding. 

,4. The accused was found guilt)" ot wrong.t'ully- taking without the 
consent ot the owners, certain described articles ot personal. property'.· 
The persons alleged and proven to be the owners o:t S11ch 1 tema were 
TecJ:mician ntth Ot-ade Lenn \T. Hollon)", Technician Fourth Grade George 
r. Beard., Technic:1.an Flf'th Grads Charles w. Chamberlain, and Techni.c:1.an 
Fl.tth Grade 'William o. Holshue. Tbs total values ot the items 
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alleged to have been taken were alleged and the court, in its findings, 
made no exceptions or substitutions respecting such values. 

The onl.Jr evidence as to the values ot these items is found 
in't.he testimony of the respectiTe owners, which may be summarized 
in pertinent part·as :f'ollcnrs: 

Technician Firth Grade Holloway testified that his two 
"watch bands" cost him •.ti.tty- cants or a dollar apiece. I can't say. 
It was last year" (R. 24). His pair of "J.rmy' low cut11 shoes had a 
value of •I think it is four cbllars" (R. 25). His pair of civilian 
low cut shoes had been sent hi:a b;y his mother and had a valua ot 
"about six cbllars• (R. 25). He purchased his Argus A-2 camera in· 
the United States over a year before and paid $22 tor it (R. Zl). 

Technician Fourth Grade Beard testified that he· received 
his •Octo• wristwatch as a gitt, that such watches were sold at the 
post exchange where ha -workad, and that the list price in the post ex
change at that time fij.o actual date givei} -was $48.50 (R. 33). Tbs 
band on th! watch 11costs around eight dollars approxtmatel;y in 
Switzerland" (R. 33). His Pontiac Paris camera itwould be onl.Jr worthtwo c:bllars at the most• to him. (R. 35). 

Technician Fifth Grade Holshue testified concerning the 
-value of his Voigtlander cameras "I don't know the ex.act value, but 
I value it at .fifty dollars• (R. 40). 

·. . . Techm.cian Fif'th Grade Chamberlain testified that be bought 
his Echophone radio at a post exchange in Beyreuth f.&te ot purchase 
not given/ tor $31.50. He bought his Eastman Kodak camera 11trom a 
staff sergeant here in Wiesbaden about thirteen months agon for •ap
pronmatelyi' $20.00 (R. 49). 

5. It has been long established that except as to distinctive articles 
ot Government issue, or other chattels which because of their character do 
not have readil;y determinable market value-s, the value of personal property 
to be considered in determining the punishment autlx>rized for larceny is 
market value; that is, what i'\ is worth in too open market at the time and. 
place of the offense (ell 32:36401 Pamintuan (1947); CK 217051, Barton et al, 
11 BR .193; Tl( 27-255, par. 100£). The value of the "A:rrrly low cut" shoes is 
stated in Quartermaster lists as $4.54 and the court coul.d take judicial 
notic13 ot that value. In order :tor the testimony o! the owners to be con
sidered in determining value it IJ:ru.st appear that they were qualified by 
knowledge and experience as expert 'Witnesses in that regard. 1fhile it 
does appear that Technician Fourth Grade Beard worked in the post exchange, 

· where watches similar to his were sold, there is no shmring llhat services 
he per.ton:ied there, or that he had any knowledge or experience which 110uld 
qualify him to competentl;y testify as to tha market value of such watches 
~ they ~ been ~ Other than the above Jll9ntioned circumstances 
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respecting Beard there is notbillg whatever in the record to show that any 
ot the owners were qualified to testify competently as to the value ot the 
items of property taken from them (CM .32.3640, Pamintuan (1947)). · 

The !act that the items in question were pb;ysi~ in erldence 
bef'ore the court does not cure the deficiency in proof since the market 
T&l.ue of the alleged i t8J!IB is not a matter of such fL:xed and commn knowledge 
as to justify tbt court in taktng judicial notice of their Talue (CK 213952, 
Mayers, 10 BR 296). To perml.t the court on its inspection alone to .find 
specific market values for articles of this nature "would be to attribute 
to the •mbers ot the court t.echnical and_ expert trade knowledge whi.ch 
it cannot be legally assumed the;r possessed" (CM 208481, Ragsdale, 9 BR 
1,4). However, as provided by paragraph 149&, LCM., 1928, page 173, tbs 
court was authorized to find., .from its visual inspection of the articles, 
that the;r had some value not exceeding· $20.00. It !ollo.-s that ao much 
of the findings as pertain to the total Talus of the stolen articles in 

·excess ot $20.00 cannot be sustained. In view of such opinion it ia not 
necessary to determine the propriety, under the .tacts o.t this case, of 
including_ the theft ot all ot the alleged articles 1d.thin the same Specl.
i"ication. 

Wrongtul taking, without the consent of the. owner, ot propel'Q" 
of a n.J.ue ot $20.00 or less will support a maximum sentence to confl.ne
mnt of not more than six months (par. 1042., :&CM., 1928). 

6. For the reasons above stated., as ·to the accused Schad'£, the 
Board of Rniew holds the record of trial legally sufficient to support. 
only so much of the findings of guilty ot the Specification and Charge 
as flDds accused Scharff did at the time arxl place and in ·the manner al
leged, wrongfully take without the consent of the owners alleged., the 
property alleged of a total value not to exceed $20.00 in 'fi.olatLon of 
Al"tic1e of War 96.; and 1egal.ly su..fficient to support only so much of the 
sentence as provides tor dishonorable discharge, forfeiture -or all pa;y 
and allowances due or to become due, am confinement. ·at bard labor tor 
m..x •mths. - · · 
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JJ.GN-Cli 323378 1st Ind 
JA.00, Dept. o! tha Jrrq, Washington 25 1 D. C. 
TO: Commanding General, United States Air Forces in Europe, .1FO 633, 

c/o Postmaster, New York, N. Y. 

1. In the case or Private First Class Arland E. Learned (46003321) 1 
and Private Carl Schar!t (38086959), both of 3rd Special Service Company, 
I concur in the holding by the Board or Review and recommend that as to 
accused Schar!'r only so DD1ch o!' the finding 0£ gu11ty of the Specification 
of the Charge relating to value be approved as involves a f1nding or some· 
value not to exceed $20.oo; and that. only so much 0£ the sentence as to ac
cused Scharff be approved as involves dishonorable discharge, !orfeiture of 
all. pay and allowances due or to become due I and confinement at bard labor 
·tor six months. 

2. The above holding is limited in its application to the legality" 
of the sentence of accused Schar.f'f. It does not appear that a General·· 
Court-Martial Order bas been published promulgating the -nntence of ac-
cused Learned, which was ordered executed 1'i.th suspension o:t the dishonorable 
discharge. It appears, however, that the error noted by the Board of Review 
has an oqual effect in legal principle upon the findings and sentence as to 
accused Learned. For this reason it is recommezxled that upon publication 
of the (leneral Court-Martial Order pJZOmUlgating Learned' s sentence, the 
perl.od of con.ti.nemant in his case be reduced to six months. In the event 
the sentence or Learned has already been promulgated by General Court
llartial Orders it is recommended that that portion or the sentence ad
judging coni'.1.nement in excess o! six months be remitted, and that the re-
cord of trial be returned to this o:tfice together with six copies or any order 
ef.f'ecti.ng such reml.ssion. 

J. When copies of the published order in this case are forwarded to 
this orf1.ce they should be accompanied by the foregoing holding and this 
indorsemant. For convenience or reference and to facilitate attaching 
copies ot the published order to the record in this case., please place 
the f1le number of the record in brackets at the end o! the published 
order aa £oll.owa: 

(CU 32'.3378). 

'.· f 

-~ 
l Incl 

..,,. 
f..d 

_,....., ~ . ' 
OlUS B. GRtt?(· 

Record ot tri&l Major Genera1 
T.ba Judge Advocate General 

.l' 207164 
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WAR DEPART1lENI' (231)
OFFICE OF THE JUDGE ADVOCA'.l'E GENERAL 

)VJ\SHINGTON 25,·n.c. 
81 JUL 19-47 

JA.GV CM 323397 

UUITED STATES ) HEA.DQUARTERS FIRST Alli FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Camp Kilmer, New Jersey, 12 

Private BERNARD E. TERVREE ) June 1947. Dishonorabie dis
(46028590), Assigned Squadron ) charge and confinement for 
A.., 106th Army Air Forces Base ) two (2) years and six (6) 
Unit, Army Air Forces Overseas ) months. Disciplinary Barracks. 
Replacement Depot. ) 

HOIDING -by the BOA.l<D OF REVIll'l 
BA.UGHN, O'BRIEN and SPRDtiSTON, Judge Advocates· 

l. The record of trial in the cas~ of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tr:f:.ed upon the following Charge and Specification: 

CHlRGE: Violation of the 58th Article o£ War. 

Specification: In that Privat.e Bernard E. TerVree., Assigned . 
Squadron A, 106th Army Air Forces Base Unit, Army Air 
Forces Overseas Replacement Depot.., Camp Kilmer., New Jersey, 
then assigned Squadron w., 106th J.nrry Air Forces Base Unit, 
Army Air Forces Overseas Replacement Depot, Greensboro, 
North Carolina., on or about 26 July 1946., desert. the service 
of the United States and did remain absent in desertion 
until he was apprehended and returned to military cont.rol 
on or about 2l April 1947. 

Accused. pleaded guilty to the Specification, except the words "desert" 
and "in desertion•, substituting therefor, respectively, the words 
•absent himself'Wi.thout l.eave f'romn and. "without 1.eave," of the excepted 
words., not guilty, of' the substituted words, guilty, and not guilty to 
the Charge but guilty of the violation o:f t-he 6.Lst Art-icle of *7a.i:·. He 
was found guilty of the Specification and the Charge·and sentenced to 
be dishonorably discharged the service, to f'or:feit ail pay anc:1 allowances 

·due or to become due; and to be confined at hard labo.c, at such place as 
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the reviewing authority may direct for two and one-hail' years. The 
reviewine authority approved the sentence, designated.the Branch United 
States lisciplinary Barracks, New Cumberland, Pennsylvania, or elsewhere 
as the Secretar<J of ·:;ar may direct, as the place of confinement, and 
forwarded the record of trial for action und!3r Article of War _50;!. 

3. The period of accused's absence without leave is admitted by 
his plea of guilty under Article of War 61, and the court was warranted 
in inferring an intent to desert from the length of absence and the 
circum::,tances thereof, as admitted by the accused as a witness in his 
ovm behalf. The only question requiring discussion pertains to the 
legality of the sentence as determined by whether the desertion was 
terminated by apprehension or surrender. The sentence to two and one
half years confine:roont is excessive if ·termination was by surrender 
(par 104~, MCLI 1928): 

4. The evidence of the prosecution with respect to te:nnination is 
as follows: 

a. It was stipulated between the prosecuti~n and defense that 
if Sergeant Gerald Vanderbeek of the Police Department, Holland, Michigan, 
were present he would testify that Prosecution's Exhibit 3 was ma.de by 
him, that all the facts related therein are true, and, that the document 
·was signed by him (R. 7). The mentioned exhibit (SXSC Form 5) is entitled 
"Statement of Apprehending Officer" and shows in substance that the 
accused was apprehended by the subscribing officer on 20 April 1947 at 
Holland, Michi.-;an. · 

. b. There was admitted in evidence an extract copy of morning 
report with.entry of 21 April 1947 showing accused from absence without 
leave to' confinement at Post Guardhouse, Fort Custer, Michigan, on that 

. date (R. 6, Pros. Eic. 2). 

c. There was admitted in evidence a :statement in question and 
·answer fonn signed by accused, in pertinent part as follows: 

"Q. What made you surrender yourself? 

"A. I felt I was doing an injust.ice to. myself and. to the 
a.nny and wanted to get it over with." (R. 4, Pros. Ex. 4.) 

5~ The accused, having elected to be sworn as a witness, testified 
to the effect that he went absent to help his mother and father who were 
ill and that he stayed home, married, got a job, and worked until he turned 
himself in in April. He further testified as follows: , . 

2 
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"Q• Yihere did you turn yourself in? 

"A. I went to the Holland Po.Lice Station. Sergeant 
Vanderbeek was on duty. I told him that I was turn
ing myself in. He told me that they were going to 
come and get ma soon anyway. I stayed in jail over
night and then they took me to Fort Custer. • 

"Q. Ylho mde out the report of apprehension? 

11A. Sergeant Vanderbeek told Ollie Werndon-he is a -pa
trolman- to fill it out. Vanderbeek is the only 
sergeant and he takes the credit for everything. It 

. is only a small town with on.Ly a few po.Licema.n. The 
chief was not on d~ty because it was Sunday." (R. ll) 

* .. * 
"Q. Did you ever make a statement to Sergeant Vanderbeek? 

11A. I just told him I -was AWOl... and that I wanted to turn 
myself in. I didn't sign anything." (R• .1..4) 

6. It is obvious from accused I s testimony t.ha. t he contended that he 
surrendered and was not apprehended. This contention is wholly inconsistent 
with so much of his plea of guilty and the somewhat inartfuily introduced 
stipulation as to the expected testimony of Sergeant Vanderbeek as indicated 
that he was apprehended. It. appears therefore that bot.h the plea of £Uilty 
and. the stipulation were entered through lack of uncterstanding by accused 
of their meaning and effect in connection with the proof of termination 
and. the measure of the sentence. No explanation was made to the accused 
by the court after the inconsistency was disclosed and he was not afforded 
an opportunity, as required b;y paragraphs 70 and 126b of the Manual. for 
Courts-I.ta.rtial, 1928, to withdraw or amend the plea and stipulation. 
Therefore, so much of the p.Lea and stipu.Lation as pertained to apprehension 
Wp.s improperly permitted to stand or remain in evidence and. should not have 
been considered by the court as proof of termination by apprehension. The· 
conclusion here reached is fortified by the fact that as initially drawn 
the Specification alleged desertion terminated by surrender, .Later changed 
to apprehension, apparently on the basis of the check mark 11x11 ,·indicating 
apprehension, ma.de on the form submitted by Sergeant Vanderbeek. As there 
was no proof, aliund.e the p.Lea and stipu.Lation, that the desertion was 
terminated by apprehension, termination must be considered to have been 
in a manner unknown and to be punishab.Le as desertion after an absence of 
more than sixty days, terminated by surrender. (CM l!:>!:>103, Dig Op JAG 1912-
40, Sec. 416(7); CM 160766, Dig Op JAG 1912-40, sec 416(.L!:>); CU 2J6914, 2 
Bu.ll. JAG 270) 
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7. For the reasons stated, the Board o£ Review holds tJle record of 
tria..L legally sufficient to support only so mch of the finding of guilty 
of the Specification and Charge as involves a finding of guilty of desertion 
for the period alleged, t.erminated in a manner unkncmn, am onl.y so much 
of the sentence as provides for dishonorabie discharge, total forfeitures, 
and confinement at hard labor for one and one-half years. 

Judge Advocate 

Judge .Advocate 

Judge Advocate 

4 
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AUG 7 1947 

JAGV CM 323397 1st Ind 

WD, JAGO, r7ashington 25, D.C. 

TO: The Commanding General., First Air Force., Fort Slocum., New York. 

1. In the case of Private Bernard E. TerVree (46028590), Assigned 
Squadron A, 106th Army Air Forces Base Unit, Army Air Forces Overseas 
Replacement ::Jepot, attention is invited to the foregoing holding of the 
Board of Review that the record of trial. is le~ suffieient to support 
only so much of the finding of gullty of the Specification as involves · 
a finding of guilty of desertion by accused·at the place and .for the 
period alleged, terminated in a marmer unknown:, and only so much of the ·· 
sentence as provides .for dishonorable discharge, total forfeitures,_and 
confinement at ha.rd labor .for one and one-half years, which holding is 
hereby approved. Upon approval· of only so much of t.he finding of guilty 
of the Specification as indicated above, anp. approval of only so much or 
the sentence as provides for dishonorable discharge; forfeiture of all 
pay and allowances due or to beeome due, and c onf'inement at hard labor 
for one and one-half years, you will have authority to order the execu
tion of the sentence as modified. 

2. 1':hen copies of the published order in this case are fo:nrarded 
to this office they should be accompanied by the foregoing holding and 
this iJ:rlorsement. For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follows: 

(CLI 323397) • 

HUBERT D. HOOVER 
l Incl Brigadier General, Unite4. States;A,rmy · 

Record of tria.L. J.cting The Judge Advoca~e General.· 





WAR DEP.ARTllmr 
(237)In the O.t.tice ot The Judge Advocate General 

Washington, D.C. 

JAGQ - Cl( 323466 10 July- 1947 

UHITED STATES 1ST CAVALRY DIVISION 

Trial b7 G.C.lL., conTened at 
) Camp Drake (Tokyo) Japan, 28 

Lieutenant Colonel ) Jlarch 1947. Dismissal. 

l 
OONALD M. SCHORR (017654), 
lat Cavalry- Brigade, 1st ~ 
Cavalry- Division. ) ___,_____ 

OPINION o.t the B:>ARD OF REVnW 
STmH, JOHNSON and SCHENml, Judge Advocates 

l. The record ot trial in the case or the above named otricer has 
been examined by- the Board or Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci.tica-
tions t · -

' ' 

CHABGE I: Violation or the 6J.st Article o! War. 

Specification: In that Lieutenant Colonel Donald ll. Scnorr, let 
Cavaley Brigade, did, without proper leave, absent hillseU' 
tram his duties at Headquarters, let Cavalry- Brigade, trom 
about 17 December 1946 to about 19 December 1946. 

CHARGE II: Violation ot the 95th Article ot War. 

Specification 1: (Finding ot Not Guilt7). 
\ 

Speci.ticaticn 2: In that Lieutenant Colonel Donald. ll. Schorr, 1st 
Cavalr7 Brigade, on 6 December, 17 December and 18 December, 
1946, did wrongtull:, conduct hulselt by- consuming quantities 
or liquor which rendered him grossly drunk and incapable and 
inCOJ11.petent to .Car?T out his duti-es as an otticer, eaid con0:uet 
being unbecoming ot ~ otticer and a gentleman. 

Specification 3: ,(Withdrawn b7 direction ot the appointing authorit7).. . . . 

Specification 4: In that Lieutenant Colonel Donald Jl. Schorr, 
1st Can.lry Brigade, did, on or about 23 December 1946, 
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after receiving a lairf'nl lll"itten order !rom his Commanding 
-General. to report £or dut,r, ~ and ,rrong~ render 
him.self incapable or carrying out such order and his duty 
as an officer by consuming excessive quantities of liquor. 

Speci!'ication 5: In that Lieutenant Colonel Donald M. Schorr, 
1st Cavalry Brigade., was at Camp Drake (Tokyo) Japan, on or 
about 1800 hours., 19 January 1947, drunk in uniform in a 
public place., to wit: In the Field Officers' Mess Hall and 
in the Officer's Club House., Camp Drake (Tokyo) Japan. 

CHARGE m: Violation or the 96th Article of War. 

Speci!'ication 1: In that Lieuwnant Colonel Donald M. Schorr, 
1st Cavalry Brigade., bavirlg received a lawful and ,rritten 
order from Brigadier General William B. Bradford, Command
ing General of the 1st Cavalry Brigade., to present himself· 
daily at Headquarters., lat Cavalry Brigade, said Brigadier 
General WiJJiam B. Bradford., being in the execution of his 
office, did, at Camp McGill, Japan, on or about 23 December 
191.6, :f'ail to obey the same. 

Specification 2: In that Lieutenant Colonel Donald M. Schorr, 
lst Cavalr;r Brigade, having received a lawi'ul and 'Wl'itten 
order :f'ran Brigadier General William B. Brad:f'ord, COJJBD.anding 
General of the 1st Cavalry Brigade, to place his name on 
sick report l'lhen he became ill, the said Brigadier General 
William B. Bradford, being in the execution or his office, 
did, at Camp McGill, 1st Cavalry Brigade, on or about 23 De-
cember 1946, £ail to obey the same. · 

.kcused pleaded not guilty to all Charges and Specifications. He was 
found'·not guilty- of Specification l, Charge II and guilty of all re
maining Charges and Specifications except that Charge n was changed to 
a violation of Article of War 96 and Jrinor substitutions 11ere made in 
the wording or Specification l, Charge I, and Specificatiom2 and 4, 
Chargft II. No evidence of previous convictions was introduced. He 
was sentenced,to be dismissed the service. The reviewing authority ap
proved the sentence and published a General Court-Martial Order 
directing its execution. · (This publication was unauthorized; A."'f 48 
requires confirmation by the President before a sentence to dismissal 
may be carried into execution. Instructions have been dispatched to 
the reviewing authority to revoke the aforementioned GCMO as being nul1 
and void ab initio). 

J. The Executive Officer, 1st Cavalry Brigade, telephoned to 
accused's office on 17 December 1946 and was told he had gone to one of 
the clubs (R. 13). At that time accused was Assistant Exec1?-tive Officer, 
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Information and Education Officer and Club Officer (R. 16). Accused 
could not be located that day (R. 14, 18) am. the Executive Officer gave 
a memorandum to Lieutenant Colonel Eldridge, accused's roommate, order
ing accused to report to him at bis office on the following day', 18 
December. Accused did not report as directed (R. 14). 

Accused received tha Executive Officer's memorandum on the morning 
of 18 December and he asked Colonel ~ldridge to tell the Executive Offi
cer that he was indisposed and W"Ould report to him on the following 
morning (R. 10). At that time, there was a "thickness" in accused's 
speech (R. 11). At 1500 and.20QO·on 18 December, accused was under the 
influence of alcohol with a.blood test showing .38 milligrams of alcohol 
per cubic centimeter of bl:~~{~. 22-23, 28). · 

Accused reported to the Commanding General, 1st Cavalry Brigade, 
on 19 December 1946 and was given written instructions to be present at 
his office during duty hours each day and if sick, to place his name on 
the sick report 1,R. 19; Ex. A.). Accused was again absent from duty on 
23 December and failed to place his name on the sick report (R. 20, 31). 
The regimental surgeon (12th Cav.) again found him drunk in quarters at 
1400 that date and had him admitted to the mental ward at the 361st Station 
Hospital at Tokyo (R. 2 4-25). 

During the evening m:ial hour (1800) on 19 January 1947, accused 
w.l:lile in uniform entered the Field Officers 1 Mess at the 1st Cavalry 
Officers Club under the influence of alcohol, "ready to pass out". A 
blood alcohol test showed '~34 milligram per cent. 11 (R. 32-33; 35-36). 

4. First Lieutenant Erwin J. Franco testified that he drove ac-
cused to work on 17 December and left him at the unit school at 0750 (R.,39). 

I 

The balance of the evidence offered ey the defense 
I

related to ac-
cused's mental condition. 

Subsequent to accused's last offense, ha was given a thorough 
psychiatric examination and a board of medical officers reconmended on 7 
February 1947 that accused be returned to the Zane of the Interior for 
further hospitalization and treatment and that cun-ent charges be sus
pended until he had recovered sufficientq to permit him to cooperate in 
his own defense (Def. Ex. 3). This recommendation was not followed and 
on ? March 1947, ha was released from the hospital but because of his de
pressed state ot mind, it was found necessary to place him under the 
·constant supervision of a medical corpsman (R. 63; Def. ~. 1 and 2). 

Three doctors testified that accused was suffering from a neurosis 
and was mental.q incapable· of adhering to the r4,;ht in that segment of 
his behavior llbich has to do with alcohol. One doctor summarized ac
cused's history as follows: 

3 



{240) 

•It started.,again., eight years ago when he ran. into domestic 
difficulties at home., and -was divorced, at which time he took 
to drinking. That was the first step from the history. He 
ran into mostly upset domestic difficulties., and he turned to 
alcohol. It was so severe at that time that he was forced into 
an institution tor alcoholism. It was not an institution run 
by the Army. I do not believe. It seems to me it was a 
civilian institution he went to., trying to relieve himself, b;r 
medical care, medical treatment. In the history I received 
from him, he did recover. He returned to· a fairly stable life., 
drinking onl1' small quantities of alcoholic beverages., mainly 
beer. He was perfectly all right until he was ordered to the 
POE and his family-he remarried and has a-family of three 
children., I believe-he was ordered to the P~ and they had no 
place to go. Once again., the man ran into a situa·tion which he 
was unable to cope with., and it got him all upset. Then he 
started drinking at that time. He returned once again to his 
old habits o:t finding relief from anxiety and from worry by turn
ing to alcoholism. He came over here and as I understand it., 
his assignments-he fett his assignments ,rere a demotion in that 
he thought he would be with line troops and he felt that was 
another slap., and he kept on drinking. Then 'When his charges 
118N preferred against him., that was another hit., and every .... 
time he has been hit., he has been getting worse and worse.: , 
Those are the traumatic instances I can recall., that have brought 
on thia neurosis. Aa you can see, it is merely a question o:t . 
the mm:i running into a situation he was not able to cope with. 
Perhaps you could cope llith it., but it was just his emotiona1 
makeup that he could not, so he turned to alcohol. .Man;y- people 
can cope With such a situation., ·but there is a certain per
centage of the population that is emotiona]JJr unstable., so to· 
speak, and seek their release in alcohol." (R. 64). 

· ·· Accused was advised ot his rights as a 1fitness and he elected to 
remain- silent {R. 67). · 

5. The evidence relating to accused's mental condition is of 
primary- importance because an accused cannot legally be convicted lfhere 
a reasonable. doubt exists as to his mental responsibility for the 
of.tense charged (McM., 1928., par. 78). 

Thia provision places the burden of ultimate persuasion on the ' 
issue o! mental responsibility on the prosecution and recognizes the. 
i'undamental principle that all men are deemed innocent until proven · 
guilty beyond a reasonable doubt. 
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•u insanity 1s relied on and evidence given tending to 
establish that unfortunate condition of mind., and a reasonable 

. "811-founded doubt is thereby' raised of the sanitu of the ac
cused., every principle 0£ justice and humaniiu demands that 
the accused shall have the benefit o:! the doubt." (Ilavis T • 
.[&., 160 u.s. 469; CM 260194., Collett, SO BR 2.3,3-4). 

In the present case., three medical witnesses testified at the trial 
at considerable length concerning the disabilitq atf'ecting the mental 
condition 0£ accused. Each testified that he was suffering from a 
neurosis which made him mentally incapable of adhering to the right in 
that segment of his behavior concerning the use of alcoholic liquors.· 
The prosecution offered no rebuttal to this testimony. -

All the medical testimony re~ted from examinations 1med1ate~ 
subsequent to accused.ts last ofi'ense.and none ot the three doctors 
stated exactly when accused ~eveloped an inability to adhere to the right, 
inso:!ar as intoxicants were c cncerned. Lieutenant Posin testified a 
person could become em_otional.ly upset 1n a waek (R. 51). Captain 
Parmley testified that he could not state unequivocably that accused'•. 
condition existed on 18 December or 2.3 December., but he •could sq the 
probability was great" (R. 62)., that his condition •began eight years 
ago. and ccctinued ever since., oft and on" (R. 55). . 

Although none of the doctors testified poaitiva'.cy' as to accused'• 
mental fondition on 18 December., 23 December., or 19 Januarr, the ni
dence is impelling that accused was not mentally accountable tor hi• 
acts and clearly raises a reason~le doubt as to whether accused at the 
time·~ the alleged of'fense, was nso tar free trom mental detect, 
disease.,. or derangement., as to be able concerning the particular acts 
charged * * ·* to adhere to the right•., and since there is no other ni.
dence in 'the record to overcome that reasonable doubt, :the proseeuti0111 . 
in oar opinion in the light or the controlling principles stated above, 
failed t'o discharge its burden of proof on the vital issue ot the ac
cused'• mental responsibility. 

The Board o:t Re.view is therefore or the opinion ·that the evidence 
ia lega~ insufficient to support the findings',of guilty'. 

It is pertinent to note that although the reviewing authority ap
proved the sentence., the Sta.££ Judge Advocate., 1st Cavalry' Divi.Bion, 
recanmended in his review that the findings and sentence be disapprOTed 
tor the same reasons. expressed in this opinion: that the medical testi
mon:, created a reasonable doubt as to accused'• ability to adhere to 
the right and the prosecution failed to overcome that doubt. 

s 
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5. The accused is 41 years old,married, and has three small 
children. He graduated from the United States Military Academy in 1929, 
was promoted to First Lieutenant, November 1934, to Captain, February 
1941 (as o:t June 19.39); to Major, October 1941, and to Lieutenant · 
Colonel, l February 1942. He was recommended cy Major General Johns. 
Wood, for promotion to Colonel on 29 October 1945 but this recommenda
tion was disapproved because o:t personnel regulations in effect at that 
time. He served in England and Ire;t.and for eight months in 1942. While 
in Ireland, he suffered an upper respiratory infection and was re
turned to the United States. In August 1944 he was placed on temporary 
limited duty' because of bronchial troubles and attendant symptoms. 
He was re-examined in February 1945 and October 1945 and continued an 
limited duty. In May 1946, ha was returned to general duty and in July 
1946, he arrived in Japan and was assigned to the First Cavalry Division. 
On· 26 September. 1946, he was reprimanded under Article of War 104 :for 
being drunk. From Ju~ to November 1946, this officer was twice treated 
for bronchial.&illllents. On 16 January 1946, this officer was awarded 
the Army Commendation Ribbon for meritorious services at the .Armored 
Replacement Training Center, Fort x:r,.ox, Kentuclcy', during the period from 
13 October 1945 to 10 January 1946. 

The January 1944 edition of the Official ArmY" Register shows ac
cused I s service as .follows : 

"Schorr, Donald M. (017654). B-NJ 3 Oct·o5. A-M.A.,N.J. 
B.S., U.S.M.A., 29. Grad.: Cav. Sch., Regular Course, 35.n 

This of.ticer also graduated from the 17th General Staff course at Command 
and General Staff School on 30 March 1944. During the· peri.od from his 
appointment in 1929 to the end of 1938, this officer received ratings 
as :follows z 4 Excellent (covering a total of ll months), 2 Very Satis
factory, 21 Satisfactory, and 3 Unsatisfactory. During 19.38, ha was 
twice convicted by general courts-martial and sentenced once to a repri
mand and then to suspension from promotion £or 2½ years and forfeitures 
of $50 per month for 6 months. In November 1938, he took leave and· 
entered a private institution to be treated £or alcoholism. Class ns• 
Boarp. proceedings qre instituted, which Board fowid him unfit for re-. 
tention as an officer in the Arrrq. On 5 December 1939, action on these 
proceedings ~e suspended by the President for one year. Efficiency 

/ ratings dating frcrn l January 1939 showed "phenomenal" improvement - . 
13 Superior, 3 Excellent, and one (covering overseas period involved in 
the current case) was Unsatisfactory. In December 1940, the sentence of 
suspension .trom promotion ns remitted and this officer was immediatel,Y 
promoted with rank dating back to the date he originally qualified 
therefor - JJ June 1939. 
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6. l?or the reasons stated, the Board of Review is of the· opinion 
that the record of trial is legally insufficient to support the find
ings of guilty and the sentence. 

Advocate 
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JAGQ - CM 323466 1st Ind 

JAOO, Dept. or the Army, Washington 25, D. c. ocr 2 1947 
TO: The Secret&rT of the Army 

l. Pursuant to Executive Order No. 9556, dated .May 26, 1945, there 
are transmitted herewith !or your action the record ot trial and the 
opinion o! the Board o! Review in the caee or Lieutenant Colonel Donald 
ll. Schorr (RA 017654), 1st Cavalry Brigade, 1st Cavalry DiTision. 

2. Upon trial by- general court-martial in Japan, this ofticer was 
found guilty of being absent without leaTe on 17 and 18 December 1946 
(Spec., Charge I), in violation o! the 61st Article o! War; or wrongfully 
consuming quantities o! liquor on 18 December 1946, ldrl.ch rendered him 
incapable and incompetent to carry out his duties (Spec. 2, Charge II); 
of wrongfully rendering himself incapable o! carrying out a law.!ul order 
of a superior of.ricer to report !or dut7 on 23 December 1946, by consum
ing excessiTe quantities of liquor (Spec. 4, Charge II); of being drunk 
in uniform at Field Officers' Mees on 19 January- 1947 (Spec. 5, Charge II); 
of fail 1ng to obe7 Orders of his Commanding General to present himself 
daily at Headquarters, 1st Cavalr7 Brigade, and to place his name on 
sick list when he became ill (Specs. l and 2, Charge III), all in viola
tion of Article of War 96. He was sentenced to be dismissed the service. 
The reviewing authority approTed the sentence and forwarded the record 
of trial for action pursuant to.Article of War 48, 

,;. A eummary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 

. trial is legally- insufticient to support the findings or guilty and the 
sentence, upon the ground that the prosecution tailrl to carry the burden 
of proof upon the issue of accused'• mental responsibllit7. I do no1;, con
cur in that opinion. 

4. '1'he nidence showed that the accused could not be found at his 
U1l&l. plac91 of duty on 17 December 1946. He was dir~ted to report to 
bis executiTe officer at 080018 December but failed to do so, sending 
110rd that he was "indisposed." A medical officer was sent to accused's 
quarters and diagnosed his case as "alcoholism, acute, moderately severe. 11 

Accused reported to the Col%1Dallding General or the First Cavalry Brigade 
on 19 December 1946 and was gi.Ten written instructions to be preeent at 
hi.a o!fice during dut7 hours each da7 and il sick, to place his name on 
the sick report. Four days later, he was again absent and his name was 
not placed on the sick list. The regimental surgeon again :round accused 
drunk in quart.era (19 December 1946) and had him admitted to the mental 
ward at the ,36lst station Hospital at Tokyo. One .month later (19 January 
1947) accused appeared at the Field Officer•' Mess, lat Canlry Of!icers' 
Club in a drwlken stupor. 

,. .'1'he defenae produced three Anq doctors who teatitied that 
accused was suffering from a neurosis ldrl.ch made hi.II •ental1,i

0 

incapable 
of adhering to the right iru,ofar as intoxicants were concerned. None of 
these doctors testified u to the apecific date on which accused became 
irresponsible. The ·Board. of Review is of the opinion that the medical 
teat1.moft1' created a reasonable doubt as to accusedI a mental responsibility 
on the dates of the otfensea charged agai.Mt hill. 
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The medical testimony offered by the defense is not conTi.ncing to 
.me in the light of the lfhole review and the nature of the o!tenses. The 
net effect of the testimony offered by the defense upon the issue of sanity 
was not to create a reasonable doubt as to the sanit7 of accused, in a 
legal sense but waa .merely to the effect that accused is a chronic alcoholic, 
without the moral character to control his propensity for intoxicants. 

In order to avoid any possibility of injustice to accused, however, 
caused the convening of a board of medical officers at liladigan General 

Hospital under the provisions of AR 600-500. This board, after an exarn:lna
_tion of accueed and af'ter considering the record of trial and the clinical 
records of the J6lst Station Hospital and the Madigan General Hospital, 
found no evidence of neurosis or psychosis with respect to accused's 
mental responsibility. It was the Board's opinion that at the time of 
the alleged offenses, accused was able to distinguish between right and. 

. 'Wl'Ong and to adhere to the right, and that he was able to intelligentl,r 
conduct or cooperate in his defense.· Thia report lfhich is attached full..T 
supports 'm1' opinion and the findings of the court. 

In 'm1' revin of this case consideration has been given to letters 
from Congresswoman Mary T. Norton (New Jersey), from llajor General Charles 
L. Scott (Retired), and from the ioother of this officer. General Scott 
comuended accused very highly for his outstanding work at Fort Knox and 
stated: · 

"From Schorr' s letter, I think the medico~ who examined hi.a 
have his case sized up about right - in that caae, he should be 
retired physically - not dis.missed in disgrace." 

6. War Department records show the accused is 4l years old, married, 
and has three small children. He graduated from the United States llili- · 
tar:r Academy in 1929, was promoted to First Lieutenant, November 1934; to 
Captain, Februar7 1941 (as o:t June 19.39); to Major, October 1941; and to 
Lieutenant Colonel, 1 Februar7 1942. He was recommende<l !or promotion 
to Colonel on 29 October 1945 but this recommendation was disapproved 
because of personnel regulations in effect at that time. He aernd 1n 
IDgland and Ireland for eight months in 1942. While in Ireland, he sut
'fered an upper respirator,- in.tection and was returned to the United States. 
In August 1944 he w.fls placed_on temporar7 limited dut7. In Ma.r 1946, he ~ 
was returned to general dut7 and in Jul7 1946, he arrived in Japan and. 
was assigned to the First Cavalry- Division. On 26 September 1946, he 
was reprimanded under Article or War 104 for being drunk on duty. From. 
July- to November, this officer was twice: treated for bronchial ailllente. 
On 16 January 1946, this officer was awarded the Arm:r Commendation Ribbon 
for meritorious eervices at the Armored Replacement Tra:f n11'\g Center, Fort 
Knox, Kentuck,r, during the period from 13 October 1945 to 10 Januar7 1946. 

The Januar7 1947 edition· of the Official !ray Register soows accused's 
service as follows: · 

"Schorr,' Donald W:. (017654). :8-llJ 3 Oct 05. A-JL.A., N.J. B.S., 
U.S.M.A., 29. Grad.: C. and G.S. Sch., 17 G.S.Cl., 44, Cav. Sch., 
Regul~r Course, .35." 
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During the period trODl his appointment ·in 1929 to the end ot 1938, this 
officer received ratings as tollOlfS: 4 Excellent (covering a total ot 
11 JD0nths), 2 Ve17 SatistactorT, 21 Sati1!acto17, and 3 Unsatisfactory-. 
During 1938, he was twice convicted by- general courts-martial and sentenced. 
once to a reprimand and then to suspendon troll promotion tor 2} years 
and torteitures ot $50 per month tor 6 months. In November 1938., he took 

. leave and entered a private institution to be treated tor alcoholism. 
Claes "B" Board proceedings were instituted, which resulted in !indings 
that this otficer was unfit tor retention as an officer 1n the Army. On 
5 December 1939, action on these proceedings was suspended by- the Presi
dent for one year. Etticienc;r ratings dating from l Janu&17 1939 showed 
"phenomenal" improvement - 13 Superior, 3 Excellent, and one (covering 
overseas period imolved in the current case) was Unsatiafactory-. In 
December 1940, the sentence of suspension froa promotion wu remitted 
and this officer was immediately promoted with rank dating back to the 
date he originallT qualified therefor - 13 June 1939. 

7. I recommend that the sentence be confirmed, but in view of all 
the circumstances recommend that it be suspended durl.Dg good behaviour. 
If this recommendation meets 'Yd.th your approval, action 1fi.ll be initiated 
b7 this otfice to the end of causing this officer to be separated from 
active service b7 administrative processes. The Aasistant Chie.t of Stat!, 
G-1, Anq Ground Forces, has informallT concurred in the proposal tor 
separation of the officer fl'Olll active service. 

8. Inclosed is a form of action designed to· carry- this rec011111lenda
tion into effect, should it meet with your approval.· 

• 
~_(&.... \ 

3 Incl.a THOYAS H. GR!D 
l. Record. of trial. Major General. 
2. Fora ot action The Judge !dvocate·General 
3. Report of board of 

.medical officers. 

------ ----------------~---• ( OCMO; &:J 1 24 ~ov. 1947) 
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IEPARXllENT OF THE ARJa 
In the Office ot The Judge Advocate General 

lt'ash:1.ngton 25, D. c. 

-UNITED STATES ) SECOND llAJOR PORl' 
) 
) Trial b;r o.c.)(., convened at 

Yokohama, Japan, 8 Ka::r 1947. 
St&tt Sergeant WIU3UR K. ~ Dishonorable d:J.soba.rge and 
mo (33810605), 289t.h .. ) con.ftnement for three (3) 
J.rmy Ground Forces Band. ) years. Dtscipllnar,y Barracks. 

ll>LI!ING b::, the BOARD OF REVIEW 
JOHNSON, .lLPRED and BRACK, Judge Advocates 

1. The record ot t.rial .in the case of tm soldier named ~bove 
has been examined b;r the Board of Beview. 

2. Tbe accused was tried upon the foll01d.ng Charges and Sped.
.. .ticationa: 

·CH!Rag Ia V'iolation ot the 94th Article ot War. 
I 

, Sped.tication: In that Sta.tt Sergeant 1t1.lbur K. King, 
289th Ano- Grouod Forcss Band, .lPO 50.3, did, at 
Yokohama, Honshu, Japan, betll'eell l November 1946 
and 31 December 1946, wronghl.l.y' and knowingly sell 
tort;r sheets, nlue about $52.40, property- ot the 
United States .turni.shed and intended for the mili
tary ue, thereot'. 

CHARGE IIa ViolatiOJl ot the 96th .Article ot' \far• 

.Sped..tication: · In that Start' Sergeant ll'l.lbur x:. King, 
289th ~ Ground· Forces Band, APO 503, did, at 
Yokohama, Ho11Shu, Japan, betnen 1 November 1946 

·and 31 December 1946, wrongfully sdl to Japaneae 
Nationals two cases ot cigarettes, nlue about $65.00, 
and twenty-four boxes ot chocolates, nJ.ua about $28.80,
ot a total value ot about $9.3.80, in violation et Cir
cular #:39, General Headquart.ers, United States Armed 
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Forces., Pacific., 2.3 April 1946. 

F.e pleaded not guilty to. and was found guilty of all Charges and Specl.-
1'1.cations. He was sentenced to be dishonorably discflil.rged the service, 
to fari'ei t all pay and allowances due or to become due and to be con
fined at hard labor for .five years. The reviewing authority approved 
the sentence but reduced the period of con1'1.nement to three years and 
designated the United States Dl.sciplinary Barracks, Fort Leavemrortp., 
Kansas, as the place of con.ftnement. The record of tri.al 'US for
warded for action pursuant to .Article of War so½. 

,3. The record of trial is legally sufficient to support the 
findings of guilty of Charge I and its Specification., except as to the 
number and value of sheets sold and legally sufficient to support the 
.f1ndings as to Charge ll and its Specification. The only question 
presented is whether, under the Specification of Charge I, so mch 
of the f'lndings as pertain to the nwnber and value of sheets alleged 
to have been ll'I'Ong.f'ully sold, is supported by the evidence., and whether 
the legal findings 1'ill support tm sentence. 

4. The evidence material to this question reveals the following 
facts: Iwi.ng the period of l No"f81lber 1946 to .31 December 1946., ac
cused was the supply sergeant of the 289th Army Ground Forces Band 
Unit. Around the middle part of November 1946, he directed Shiro Oda, 
a Japanese civilian employe.d ~ the said unit, "to sell a quantity of 
Government sheets for him. Shiro Oda sold a total of .32 sheets and 
gave the proceeds of sale to accused (R. 9-12). On l5 December 1946, 
accused directed lLasayuld. Iisumi. 1 another Japanese civilian employed 
by accused's unit, to sell some Government sheets for him. Maaayuki 
sold a total of 10 sheets and turned over the proceed~ of this aale to 
accus~d (R. 7~). 

In an extra-judicial statement, adml. tted in evidence aa 
prosecution's exhibit 1, accused stated that Shiro and Iizumi sold about 
20 sheets from the supply room tor him and that he receiTed the proceeds 
from the sales £or himself (R. 16; Pros. Ex. 1). 

It was stipulated that sheets used by the A.rat:, of Occupation 
· in Japan are of a value of about $1.25 (R. l?).

' 
s. It is to be noted that while the Specification of Charge I 

purports to allege but one offense., the ertdence discloses that the 
40 sheet.a alleged to have been sold consist ot two smaller sales which 
were actually consumnated on two ••parate occasions llithin the alleged 
period. The .first sale occurred around the middle or November 1946 
when .32 sheets were sold thr0~1h one agent., and the second sale on 
15 December 1946., approximately a month later., when 10 sheets were 
aold through another agent. Where, as in this case., the maximum 
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punishment :for an offense involving property is governed by its value, 
the findings., with respect to quantity and value., must be particularly 
scrutinized to determine whether the allegations charged in the Speci.
fication correspond with the proof. 

In general, one speci.ficat:ion should not allege more than: 
one offense (par. 2912., MCM., 1928) and if it does, it is bad for 
duplicity (Winthrop., op • ., cit. p. 145; Jl CJ 758) • JAfplicity, as 
applied here, is defined as: 

"The union of more than one cause of action in one count 
or 'Writ" (Bouvier's Law Iii.ct.). 

Whl.le duplicity in pleading was objectionable as a :fatal defect at com
mon law., and although the joinder of two or more distinct offenses in one 
count of an indictment {s"pecification? is faulty pleading., yet where the 
acts imputed or alleged are component parts of too same offense the 
pleading was held not to be objectionable for duplicity (Farrell v. fil!!:!, 
54 N.J.L. 416., 24 Atl. 723) nor was it so when one of the two offenses 
charged was insufficiently set out (~. ~ Henn, 39 lti.nn. 476, 40 N.W. 
572). Orlng to statutory changes in forms of pleading and under our 
military rules., duplicity is no longer considered to be a fatal de-
.feet in pleadings., an abbrogation of the colll.lOOn law rule., but the 
ultimate effect of a duplicitous pleading must_be considered when it 
appears to prejudice the substantial rights of an accused or when it 
contravenes principles of justice (CM 268259, Stevens. 44 BR 254; A.W. 
J?; :VCM., 1928, par. 87!2.., P• 74). 

Since the Specification of Charge I alleges but a single 
offense it cannot be said to be duplicitous. Nevertheless, in view 
o:f the evidence which reveals that two separate and distinct offenses 
were in fact included in the single offense alleged., it must be de
termined whether the two o.ffenses thus charged were components o.f the 
one offense alleged., and if not., whether the maximum limit o.f punish
ment ma7 be governed by the aggregate values o:f tl;le tlt'O separate of
fenses. If the separate acts shown by the evidence are' components of 
the single offense alleged and constitute It ccnirse of conduct upon which 
the single charge is predicated, then, obviously, the pleading comes 
within the exception to the rule against duplicity because it is the 
continued course of conduct., including each alleged act involved, for 
which accused is being tried and no prejudice to his substantial rights 
can be raised provided the sped.fl.cation sufficiently apprises him o~ 
each act or offense constituting such conduct. 

Discussing the exception to the general rule that one speci
fication should not allege more than one offense, the Board of Review, 
in the Stevens case, supra., stated: 
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"However, there are recognized liml.tations upon that 
rule. There are. offenses having the quality of duration, 
,r.bere ordinary rules do not apply as to specific designa-
tion of ti.ma. Such may be the continued nonpayment of a debt, 
charged u dishonorable conduct under Article of War 95 
(Winthrop, op. cit• ., page 139)., unla,rful cohabitation (CU 
2W60., Grochowick, 10 BR 43)., or the neglect or malfeasance 
of a continuing du.t:r (CM 238266, Campbell, 24 BR 215). Such 
cases do not raise the question of duplicity., as there is a 
single offense, •continuing' in a true and absolute sense. 
There are other cases where repetition, or succession of 
events., lends a continuing qualit;r to a course of conduct 
otherwise composed of separate acts. There duplicity is a 
real factor., if the separate acts constitute offenses, and 
such is the instant case., but certain exceptiona are re-

. cognized. 

•Speaking of particularity in specifying time, Colonel 
111nthrop said: 

1In some cases the offense colllllli tted is of a 
continuing character, extending over a considerable 
period of time or exbi.bi ting a general habit or course 
of conduct, In such cases where distinct acts can-
not readily be separated and attributed to particular 
dates, it is allowable to charge the misconduct***' 
(speci.f)'i.ng the period). (Winthrop.,op. cit • ., page 139). 

•Speaking of duplicity., the same authority says: 1 

1Th1.s rule., however, does not apply to the stating 
together, in the same count, of several distinct 
criminal acts., ptovided the same all form parts of 
the same transaction, and substantially completes a 
single occasion of offence. Thus it has been held 
that usault and battery and false impri.sor.ment, when 
committed together or in immediate sequence, may be 
laid in the same count without duplicity., since 
•collectively they constitute but one offense.n So 
it is held not double pleading to allege in the same 
count the· larceny of several distinct articles appro
priated at the same time am place• (lrint.brop., op. 
cit., page 143). 

"That ti.ma, or singleness or occasion., is not the only 
uni.f)'i.ng factor in co~dering a succession .of act's as .a 
course of conduct is well recognized, even in cases of lar
cenous character. Thus., asportations over a period of time 

4 
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have been dealt lli th collectivel.y not only in such cases as 
tapping a gas line, where the asporta ti.on was constant over 
a stated period, but also in cases of working a coal vein, 
cutting timber f'rom the land of another over successive days, 
and -otherwise where successive taking were all pursuant to 
a single sustained guilty impulse and in the execution of a 

1 general sceme or design (Wharton's Criminal Law, 12th Ed., 
Sec. 1171; .36 CJ 798). It is no far cry from those cases 
to· successive invasions of the same cold storage ware
~use as a eource of food supply. 

"How much unity of purpose,singleness of transaction, 
~r adherence to scheme, plan or design must be established 
to justify the collective specification of a series of 
wrongful acts must depend upon the !acts and circumstances 
of the case. n 

The principles enunciated in the Stevens case, supra, are 
fairly indicative of the facts which must be shown to span the gap 
of .duplicitous pleadings in order to establish several acts as a 
continuing offense. 

In the instant case, the Specification of Charge I is not 
patently objectionable for duplicity since only one distinct offell8e 
is alleged therein. No objection on that ground was raised or could 
properly have been raised in view of the singleness of the pleading. 
However, inasmuch as the latent quality of the Speci.fication, as re
vealed by the evidence, presents but another aspect of the problell 
involved in duplicitous pleadings, that is, the offense charged re
presents a number o:f acts purporting to comprise a single offense, 
application of the theory underlying the rule against du.plici ty ap
pears proper in this case to determine the legality of the findings 
and sentence. 

In view of the :findings of guilty, we can reasonably assume 
that the court considered the two wrongful sales of sheets as component 
parts of a continuing offense. To sustain such a contention, however, 
the evidence must show that the 'two individual acts were of such a 
repetitious and associated character, extending over a considerable 
period of ti.me, and exhibiting such a general habit or course of con
duct, from which it could be reasonably inferred that the several acts 
constituted, in essence, but one offense. The Board of Review in con
sidering the element of time which intervened between the two sales, 
the limited number of sales, and the manner in which the sales were 
accomplished, is of the opinion that the two separate sales constituted 
two distinct offenses entirely unrelated to each other,· and that the 
contention that they constituted a continuing offense is not warranted 
by the evidence. Accordingly, it :follows that the total value of the 
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sheets sold in November 1946 and the total value of sheets sold on 
1.5 December 1946 cannot be aggregated for the purpose of supporting 
increased punishnent. Furthermore, since accused is charged 'With 
the commission or only one offense, the punishment must be limited 
to that authorized for one offense notwithstanding the fact that more 
than one offense was proved to have been committed during the period 
of tile alleged. To hold otherwise would be to deny to the accused 
equal protection under our .fundaioontal doctrine or jurisprudence -

"that every wrong.fu.l. fact, llith each particular modifica
tion thereof, 'Which in law., is required to be taken into ac-

. count in determining punishment upon a finding of guilty, must 
be alleged in the indictment f;pecifieatioi/n (Bishop's New 
Criminal Procedure, Vol. l, page 59). 

Obviously, this doctrine as adopted by the common law and as expressed 
in Article VI of our United States Constitution, which reads; 

"In criminal prosecutions, the accused shall enjoy the 
right * * * to be informed of the nature and cause or 
accusation;***," 

was conceived upon the basis of pure reason and justice. Commenting 
on the inviolabilit;y of this doctrine, Bishop states in his work, supra, 
at page 60: 

"And it makes no difference that in fact he (accused) is 
guilty of more than is charged, or that more is proved. 
Though what is set down against hini. is a part of a larger 
crime, still, if the indictment is silent as to the re
mAi.ning part, he can no more be punished for the whole 
than if no part of it had been alleged. To punish him 
for all, where he is not charged with all, is to punish 
him without accusation." 

In Volume 2., at page 439, of the same work:, supra, Bishop further com
ments on the subject of "What will guide the Court in its Sentence,• 

. as follows: 

"Every J.ct and Intent - on which in matter or law the 
punishment of an offense depends., * * * is required 
to be set ck>wn * * *·as a guide to the court in 1ts sen
tence.• 

.lnd again in Volume l at page 62, he states: 

"The result is that in every case, with no exception., 
the common law requires each individual thing which 
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itself or a statute has made an element in that ln'Ong
ful aggregation out of which the punishment proceeds, 
to be alleged ·in the indictment. The court, in adjudging 
the punishment, - or the jury., in assessing it., as is 

· done in some of our States., - can take into its con
sideration nothing except what is specifically' charged." 
(Citing Lacy v.s •., l5 Wis. 13; Koster v.P., 8 Mich. 431J 
s.v. Farr., 12 Rich 24; u.s. v. Fisher., 5 McLean., 23; 
Rex v. Marshall, l :U:ood;y., 158; Vogel v.s•., 31 Ind. 64; 
71 Am. D. 480). · · . 

It remains to be determined which one of the two separate 
ottenses., proven to have been committed under the Specification of 
Charge I., is ·to be considered as a legal basis or punishment. In this 
regard, a search ot the cases in the Judge Advocate General• s Department 
.tailed to uncover any adjudication ot tbis problem. However, the 
.tollowing procedire is provided by- the Federal and other civil rules 
o.t practice in su~h instances z 

"Where the charge is such that it would be sustained 
by proo.t of any one ot a number o.t similar offenses the , 

J court should not allow them all to be proved and submitted 
to the jU17, but should at the proper time require the prose
cuting offi~r to elect upon which act he will rel.J'. This 
question .frequently arises in prosecutions for unlawful sale 
o:t intoxicating liquors. By the weight or authority, the 
prosecuting officer cannot go to the jury on proof· ot a 
number of separate and distinct sales, either one ot which 110uld 
sustain the charge; but should, when the evidence discloses. 
several sales be required to elect upon 'Which sale he 111.ll. 
rely" (Clark' s Criminal Procedure., 2nd Ed., page 329-330). 

~ T. King., 66 M:1.ss. 502, 6 So 188; 
~- v. Crilllidns., 31 Kan 376., 2 Pac 574J 

·· State v. Ch:l.snell, 36 w. Va. 659, 15 S.E. 412J 
. ;t'ebkovitz v. State, W Ind. 26, l4 :N.E. 36.3, 597. 

It is observed that this practice does not preclude admi.181.on 
ot .-vidence of several sales, but merely requires an election a.fter the 
aeveral eales have been disclosed (State, v. Chisnall, BUpra). 

-Jpplicatl.on ot the foregoing rule, authorising election be
tween charges in a. single count (analagous to election between separate 
offenses within a single speciflcation), is· recognized in practice be
fore our Federal courts as an ancillary power, incident and necessarily 
inuring to its discretionary powers where the joinder tends to embarrass 
accused in his defense or otherwise Jrejudice his aubstantl.al rights 

. (Pointer v. u. s., 151 u. s., 396, 36 L. Ed. 208) under operation ot 
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the provisions of 18 USC 557, or Rule 8 (a), Rules of Criminal Pro
cedure For The District Courts of the United States, which reads as 
fol101rs: 

•(a) JOINlER OF- OFnNSES. Two or more offenses may be 
charged in the same indictment or information in a 
separate count for each offense if the offenses charged, 
lrhether felordes or misdemeanors or both, are of the same 
or sim1.lar character ·or are based on the same act or 
transaction or on two or more acts or transactions con
nected together or ccns tituting parts of a common scheme 
or plan." 

ilthough invocation of this ancillary power as incidental to 
the recognized joinder of offenses in military procedure is unknown in 
our courts-martial procedure, recourse thereto is· authorized pursuant 
to paragraph lll, WY, 1928, which provides, 

"So far as not otherwise prescribed in the manual or 
by act of Congress, the rules of evidence generally 
recognized in the trial of criminal cases in the 
district courts of the Unitad States 'Will be applied 
by courts-martial." 

Since the rule compelling election between proven offenses 
to support. the Charge is basically an implement of interlocutory nature 
imposed subject to the discretionary powers of the trial court, it be
comes pertinent to consider the propriety of invoking its operation at 
this phase of the case notwithstanding the fact that no motion for com
pelling such election was made by the defense. Obviously, the purpose 
of the ru.le is intended to cure such defects appearing in pleadings as 
are disclosed by the evidence. Thus, invocatJ.on of the rule must neces
sarily depend upon the degree of proof introduced and can only be invoked 
at such time as the defect becomes apparent. Its ultimate aim is to 
preserve the substantial rights of the accused and to preclude prejudice 
in his defense or punishment. It has been bald that "An:r error in denying 
a motion to compel election may be rendered harmless by the sentence 
(Astwood v. U.S., 1 Fed. 3d 569; Mills v. U.S., 294 Fed. 77) and a failure 
to compel election at all cannot be reasonably considered to render any 
greater harm if the defect. in the !indings can be cured prior to !inal 
approval ot the sentence provided the sentence., as approved, obviates 
the defect. Since the defect under consideration is before the Board of 
Review pursuant ·to Article of War so½ and prior to approval of the findings 
and sentence, we are of the opinion that the defect in the pleading as 
detected in the evidence cannot prejudice accused's substantJ.al rights 
insofar as no objection waa raised thereto and iru,ofar as it is curable 
by the sentence as hereinafter considered. 
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The rulings of d.vil tribunals where this principle ot pro
oedure has bean invoked are digested and CO!lllllaD.ted upon by Clark in 
hl.s text on criminal procedure at page 342, as 1'ollows: 

"EFFECT OF MISJOINDER 

A few ot the cases hold, or seem t.o hold, that felonies· 
arising .from distir:ict transactions, even though tbq 11JJ17 be 
o! the same nature - as, tor instance, wmre several cou:ilt• 
charge distinct larcenies - cannot be joined ll'ithout making 
the indictment bad as a matter o! la•. By the great weight 
ot authority-, however, an indictment is never bad, a., a 
matter o:f law, because of' the joinder ot several separate . 
and distinct ottenses in di!f'erent counts, where they are 
or the salll8 general nature, and whl9re the mode ot trial and 
the nature o! the punishment is the same. An indictment u;r, 
therefore., join several distinct .felonies or several distinct 
misdemeanors, without being bad as a matter o! lmr. Since 
such a joinder does not render the indictment bad as a mat
ter of law., it is no ground for demurrer., 110t1.on in arrest 
of judgment., or -.r.1. t ot error. The o~. way- in -wbich the 
objection can be raised is by motion to quash the indictment., 
or to. compel the prosecutor to elect upon which count he Will 
proceed." · 

However., when the effect of a duplici.tous pleading goes to the degree 
or punislment., the operation of the rule is unrestricted with n.terence 
to the findings and sentence. Tlma Clark continues as .follows at page 344• · 

"I!' offenses for which the punisl::11\ent. is different are 
joined., it would seem that a demurrer will lie, !or., in cue 
of a general verdict ot guilty- the court could not know what 
punishment to impoHJ and, after a general verdict of guilty, 
such a mi.sjoinder is ground tor motion in arrest of judgment. 
But judgment will not be arrested if the verdict speci..tiea 
upon which count tm defendant is found guilty, nor where 
the Terdiot is general, it one of t_he couats 1• insu.tticient, 
tor, as we shall see., the Terd:ict will be referred to the. 
good count. (James v. State, 104 .lla. 20, 16 South, 94J 
Adams v. State, SS·.ll.a 143; State v. :Montague, 2 .McCord 
(s.c.) 257; rans v. State, 57 0a. 66).• 

I 

J.ccordi.ng~, "8 conclude that in 'rl• of the i'act that the finding& of 
guilty- of the Specification of ,Charge I, relative to the total number ot 
sheets sold and as to the total value thereof, are dependent upon proot 
of two separate offenses not 1li thl.n the chain of a coo.t.imting offense, 
tbu.s atfect.ing the degree of punishment, o~ so mch o! said findings can 
be sustained as involves the number of shests shown to have been wrongf'ully 
sold on only one of the two occasions., ot a value computed acoordillg to 
proof ot value. In this respect, election of one o.t the two proTeD. 
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o.ttenses, in the most aerioua aapeot, ia authorized and deemed reaaon-
abla pursuant to. Article of Yar 37. · 

The evidence imicates that 32 sheets were sold around NoV811ber 
1946 wbi.le only' 10 sheets were sold on lS December 1946, all ot a stipu
lated T&lue of $1.~ per sheet. Sina• the number o.t sheets eold in 

· . · lloveni>er exceeds the number sold in December 1 t follows that 1t is the 
D>N serious ot the t1lo offenses conatl.tut.ing ·a wrongtul aale ot 32 sheet• 
ot a value ot $40.00. 

The mu:1.mum pum.sl:aent authorized b;r paragraph 104.2, llanual tor 
Courta-Kart1al, 1928, for the ott~e ot Yhich accused wu convicted under 
Charge I ia diabonorable d1 acharge, total .t'orteitures and conf1nement at 

. hard labor tor- one ,-ear. · Tbe max:bm:a punishllent, ao authoriaed tor the ot
. tense of whl.ch accuaed was coIIVicted under Charge II ia dishonorable dis

charge, total forfeitures and eon.tLnement at bard labor tor six months. 

6. .For the reasons above stated the Board o:t Revin holds the re
cord ot trial legally sitflc:1.ent to mpport only so much ot the fl.ndinga 

· ·. ot. plty- ot the Specifi.cat.1..on ot Cl:arga I as finds that the accused did, 
at the t.ime and place alleged, wrongtull.y' and know.lngl7 sell 32 sheets, 
ftl.ua about $40.00, propert7 of the United States turnishsd and intended 

. tor the mi.litar., use tberaotJ legally IV.t11a1ent to support -thl !ind:1.nga 
. ot guilty ot Charge I; ·legal~ S\dfLcient to support the .tindinea ot 

guilty ot Charge ll and its Speai.f'icat.1..onJ and lega].q suf11cient to 
aupport only' so 111ch ot the sentence aa pron.des ·tor diab:>norable dis
charge., forfeiture of all. pq and allowances due or to become due, and 
conf1nell8llt. at. hard labor for one and one-hall 7Mra. 
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J.A.GN-C.V 323470 · 1st Ind 
JAGO, Washington 25, D. c. 
TO: Commanding General, Second Major Port, .APO 503, c/o Post

master., San Francisco, California. 

1. In the case of Staf.f Sergeant Wilbur x:. King (3;810605), 
289th A:nrI3' Ground Forces Band, I concur in tha holding by the Board 

_ of Renew and recommend that only so much of the t1nding of guilty ot 
the Specification, Charge I., be approved as finds that the accused did., 
at the time and place alleged, wrong.fully and knowingly- sell 32 sheets, 
value about $40.00, property- ot tha United States famished and in
tezxied for t.ba mill tar.r use thereof; and tbat only so much of the 
sentence be approved as involves dishonorable discharge., forfeiture 
of all pa;y and allowances due or to become due, and con.:tl.nement at 
hard labor for one and one-half ;rears. Upon taking such action you 
will have authority to order the execution of the sentence. 

. 2. When copies o.r the published order in this case are forwarded 
to this o.ft1ce they- should be accompanied by- the foregoing holding and 
thi~ indorsement. For convenience ot reference and to facilitate at- . 
taching copies ot the published order to the record in tbis case, please 
place the tile number of the "cord in brackets at the end ot the pub
lished order, as fol.lows: 

(CM 323470). 

lincl THOMAS H. GREEN 
Record ot Trial Major General 

The Judge Advocate Gene,:al . 





. (2.59) . 
· WAR DEPAR~ 

In the Ottioe ot 1'h• Judge Advocate General 
W'uhillgtcm, D. c. 

J.&mr • CK S2S481 '· 

UJrI!BDST.lTBS 
' ·, 

v. 
First Lieutenant 

- Donald F. kle1 (0-7SS604), 
.lir Oorp1 

.. 
--~ 8 SEP 1947 

HEADCl]ARTERB WRtEEBTB'. .lIR FORCE 

Trial by G.c.K., oonTened at J'ort 
11'1111aa MoXinley, P.I., .lPO '119 
22 .lpril 1947 and 24 April 1947• 
Dia.i.Hal and tine f?t tl500e00 

OPDlIO?f ot the BOARD OF REnm 
HOTTElmTBIJ', GRAY and S.OLP', Judge AdToe&t.. 

1. fhe record ot trial. in the cue ot the ot.ticer naaed abon 
ha.a been examined by the Board ot Renew and the Boar4 auhnit• th.11, 
1t1-opinion, to The Judge Ad-Yocate General. 

. 
2. 

' 

The accused wu tried upon th• following Charge and Speoification1 
I 

CHARGE, Violation ot the 94th Article ot ll'ar-

SpeoitioatioJU In that First Lieutenant Donald 7 • .biea, Detaalment 
60, 14:lat .&.irwa.71 and Air Commmicationa Serrioe Squadron, .lPO 

' - 900, did, at .lPO 900, on or about 6 October 19H, lr:Doldng!t~
and willtull:, miaappropriate Pl83.00, lawful currency ~ the 
Republic ot the Philippinea, ot the nlu• ot about $91.00, 
aonq ot the United State• intended· tor the Jd.lit&r7 Hrric. 
thereot. 

U. plea4'4 JlOt guilty to, &Jl4 118.S tcnmd guilt;y ot, the Charge and its 
Speoiticatio:n. B'o ertdenoe ot previoua oonrtoUou n.1 introduced. lie 
wa• Hntenoed to be diainecl the aerrl.ce and to pa:, to the United. Stat.a· 
a the ot Fifteen Hmi.dre4 (t1soo.oo) Dollars. The rniewing authority
appreved. th• 1entenoe, withheld execution thereof"• ud tonrarded. the 
reeord. ot trial tor action purlU&Zl1; to .lrtiole ot lfar "8. 

a~· !la.e ertdenoe tor the,proeeouthn 1a 1umaari&ecl as tollona 

T1w t1r1t 1na 11i:b2.e11ea, · Jleur1. Ditti:n, DaTia, Jfagent, Ion.k, RogeH, 
Slcmebr, and ll'endt• all ciTiliam, each tHtitie4 that he wa• a IUIDlber ot 
the "If.ype• project, and. thua atitlecl to and dicl eat at the Ot.ticera' lle11 
tor Detaohunt so. 14:lat .U.CS Squadron. duriiig tu tiae tb.e a ceuaed. wu 
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•supply Ottioer• theNtorJ that he paid tor his aeala at the rate ot 
twa:tn-tin (25) cents per ualJ that d~ the tirat pa.rt ot October 
194:6 h• paid hia aeu bill tor the preceding month to the accused or to 
Pedro Santiago; hi• auiatant, and received a reoeipt theretor (nou ot 
the reoeipta wu, produced. iJ1 oourt), in appro:d.aate UlQ~t• as tollona 

' . . 

JLr. DittiD. $12.60 (R 6) 
Mr. Davia $12.60 (R 8} 
JLr. llugeat · $17e60 (R 9) 
JLr. JJovalc t2le00 (R 10} 
JLr. Roger• $12.00 (R 12) 

.Jlr. Slonelcer $16.00 (R 13) 
JLr. Wendt $22. 60 (R H,) 

Kr. Pedro Satiago, an •ploy-ee. ot Detachment 60, testified that he 
worked. tor aoouaed and on hil order• oollected aone-y trom oiTilian employeH 
-.ho ate iJt. the •11, and gan th• reoeipta tb.eretor (R 15}. He stated · 
that he -.de wt th• receipta in duplioate, signed accwsed! • name thereto, 
aD4 later g&n the duplicate reoeipta and the aonq to the &COWIN (R 16). 

nrat Lieuten.a.nt J...a K. Demda te1tit1ecl that when h• was 1.D.vestigating 
· ottioer for the purpose ot inTeatigating charges against the acouaed tor the 
abeuleaent. ot gnernaent !'\mds, the accused, a.tter being wa.rned ot his 
right• under the 24:th. .A.rtiole ot War ma.de a stateaeut llhich was turned 
OTer to aoowiK1 1 OCIJR~ carmander and, nbaequentl7 thereto, loat (R 18,19}. 
lie atated. that thereatt.r the charges wre again reterred. to hia tor 
1nTe1tigat1on, but had been chal1ged. troa abezsleaent .to ld.aappropriatiOD, 
an4 th• aoouH4 -.de an.other 81"0nl atatnient (R 18, 19), llhich &110 wa.a 
loat. Botb. ohargH grew out ot the saae otteue (R 19}. !o the but ot 
witusa' uac>l'J', aoouae4 aaid in h11 atatemnt that he wu appointed lreH 
0tticer aoaetiae 1n J(q· 1946, that 1n the pertoru.nce ot this duty he 
·collected aeH chargea troa civiliau at the rate ot tnnty-tiTe (26} 
oats per MalJ ~t shortly atter he began. such collections. the queatiOJl 
aroH aa to what to do with the aon97. :He dbouued thia -.tter with 
th• c,...nd1ng ottioer ot the Detacbunt, Captain Morgan. and the Adjutaat. 
am the latter ,ru iutruoted by- Caftain Morgan to investigate and to tind 
out ll'bat to do with the monq (R 19). On a later date, aeew1K mentioud. 
to Captain Korgan that the aonq ld.ght be uaed to blq" tood in the oiv111an 
arlcet tor the ae11. Captain Morgan neither agreed nor diaa.greed. and. 
nner di4 iDatruo-t h1a what to c!o with the aonq (R 20). Accued said that 
he, an4 other• authorized 'b7 hia, did bl.9" tood tor the..... Re continued. 
to collect aonq traa civiliu.a and to 51ve tha. receil'ta• but kept u 
bocb Uld did not tura the aonq in to Finance• (R 20). 

It waa atipulate4 that during tu 110:D.tha ot September and Ootober 194-6 
aooue4 n.a KeH 0ttioer tor Detaohaent 60• 1-ilst .UCS SquadrOA• and wu 
at that tiu ouatodian ot the Keu Fund (R 21}, and that it the Finance 
Ottioen ot the 4.th Air Depot and ot the Paranaque Replaceunt and 
Dbpoaition Ceater, u.d the Chiet, .lcoOU11ting Seoticm.• PllILRYCOJI. ,rere 
prHet, eaca ot the,e three ottioera would. teatify that atter u.Jcing a 
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thorough H&rch·ot all the ret&illed accounts ot hi• re1pect1.Te ottice, • 
no record• were f'ound of' oollectiona depodted by the custodian, Ken 
Fund, Detacmaent 60, 14latAA.CS Squadron, f'or the JIO!l.th ot October (R 21). 

4. The eTidence tor the de-tense is summarised H tollow-11 

During Septeaber and October 194:6, Kr. lfanuel Ponce 4e Leon, a 
baker in Paranaque, sold to the accused :m.ore thall 1even.'t7-1:lro loan• 
of' bread, at a price of' three loaves f'or one peso (R 21, Z2). 

Mr. Joae P. Pangan, who was storekeeper and aeu atnard tor both 
the otticer1' and enlisted. JUJi'• aesaes during September and October 
1946, teatif'ied. that during those aonth1 the accused gave h1a mon97. 
with which to purohaae, and he did purch&u, ngetabl11 and condiment• in 
the oiT111an market, tor uae in. the two aeuee, at a price of' appronaa.tely' 
one hundred eighty-tin peaoa (R 24, 25, 26). 

The aocuaed, atter having his righta aa a w1 tneu explained to l:a1a 
by the president of' the court, was noni, and teatif'ied aa f'ollon1 

llhen he we.a appointed meu otf'ioer, Captain. Korgan gave hi.a llO 

def'inite instruction• aa to llhat he ahould ·do with the money- collected 
&?Id, though he d1sou11ed thi• matter 11'1.th Capt&in Korga.n, th97 arrived. 
at no de.finite aereanent (R 27). Captain Korgan gave hila to understand 
that he (acouaed) would take ca.re ot the mesa .tmid (:8. Z2), and he 
collected f'raa the oiviliana who ate in the aeaa fifty' centavo• per meal1 
but that he did not lcnoW' hmr :m.uch aoney- he oollected troa thea (R 10), 
ai:nce he did not keep a.n;y boolca (R 28). , He thought 1t was in the 
:neighborhood ot one hundred and aeventy-fiTe doll&rs per aontb (R 31). 
Re and Captain Morgan decided that he would. uae tb.111 mon•T to auppleaent. 
the UH, and he (and others authorized by hi& (R 31)), 11'1.th Captain 
Jlorga:n'a full knowledge (R 28}. spent the mtm.f!IT tor condiments and 
Tegeta.bles, aa he thought thie expenditure was the beet UH or the 
aoney tor all concerned (R 27, 34). Ria aeaaea were inspected b7 
various ottieers, but they- never inspected the .f'und (R 27, 28). Re 
asked.the First Sergeant to get regulations on the disposition ot the 
!'tmd.s, and inquired in Headquarters as to thia matter, but dig. not ask 
~ Finance Of'f'ieers,-though.they were available, or the Commissary 
Sales Of'f'ieer, or the various inspectors a.a to hw he 1hould dispose 
ot the funds (R 28). When Captain Gould,, who had tbe 1ame probleia in 
Okinawa, told hi.a that the money should be turned in, he stopped 1pending 
the money (R 27, 29), and on Sl January 1947, he turned in $445. 50 to 
Captain Gould (R 32, Def' Ex Al). Accused stated that he did not know 
whether the Goverm.ent was f'urniahing these meals to civilians :tree of' 
charge; that he knew nothing about their contract with the Govennent, 
a.ud that he had neTer aeen e:ey- regulationa about such civilians (R ~Z, H). 
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5. ·'?he accused was ohare;ed with mowingl7 and wilf'lllly ailappropriating 
one hundred eighty-three (183) peaoa, ot the value of ninet,-one dollar• · 
($91.00), •oner ot the United States intended tor the milite.ry 1errioe. 
The unoontradioted evidenoe ahows, and it was admitted b)" the acouaed, · 
that he, u mesa ottioer, colleoted trom various civilians auma greatly 
1n excess ot this am.cnm.t, and that 1n Ootober 1946, he tu.med over to hi1 
aeaa 1teward one hundred eight-fiTe (185) pesos ot the money he ha.d oolleoted, 
tor the purohaH of vegetables, salad oil, and other item.a, tor uae in. 

.. the aeH (R 26, 30, 31, M). There ii eTidence that other sums ot th• 
money he had colleoted wen applied to the aaae purpose (R 22, 27, 34). 

K11appropriating uan1 devoting to an unauthorized purpose, it need 
not be tor the benefit ot the aocu1e~ (¥CK, 1928, par 150iJCl4 243287 Poole, 
21 BR 121, $21J Cll 260737, Lilli•, 39 BR 395, 404). The sole questi~ IJ 

preseiited b7 the record, therefore, iu lfaa the aoeuaed authorized to 
' 1pend tor th• purpose ot supplementing the mess, monies oolleoted traa 
oiTilians wh• nre permitted to eat thereinf 

Section IV, .An 36•6660, provide1 the procedure tor turning in all 
oaah collected !'rca the aale ot ..a.1.s to oiTilia.n.a authorised to eat in. 
J.nq UHH (par. 42). It doe1 DOt permit the expenditure of 1uch tmida 
tor the. purohaae of 1uppleaental rations tor the :aeaa. llb.ile the 
proaeout1011 did not iatroduce theH regulatioiu, tbA oourl could take, 
and it 1a usumed that it did take, judicial notioe ot th• (Cll 2780H. 
car-, et e.11, .11 BR (EtO) 29a). ne proot h clear and convincing that the 
aone;r ii que1t1on ,,aa deToted to aa unauthorised pm-pose. . 

6. The detenae objected 1trenu.ousl7 to the te•tlll0Jl1' ot Lieutenant 
Denn.ii, the ottioer who investigated the ohargH• a1 to the contents ot 
e.ccu1ed'1 1tateme11t1. This tHtimony- wa.1 ocnpetent and properly.admitted 
(par lHb, lfCII 1928, p 116, 117), but ne:n it it wen not ocnpetent. the 
testi:aoD1' did not &tteot the aub1tu.tia.l righta ot the accused, who later 
admtted all the atatementa ot aubatantial Talue teatitied to· b7 LieuteDAD.t 
DaT11. 

I 
. 1. · · ne aoouaed n.1 over 21 y-eara ot age at 1.h• time ot the ot:t'en.1e, 
unmarried• and prior to hil entry into the ailitary Hrrioe had attended. 
college tor a portion. ot one academic year. lie enlisted in the Arm:, on 
12 J.ugu1t lHO, and had advanced. to the grade ot Sergean.t by- April 1942 
'When h• wa.1 Hleotecl to be an. aviation cadet. lie completed. baabardier 
training and cm 6 Karch 1943 wa1 oamai.uio:ned SecoDd Lieuten&:nt .AIJS. On 
27. Jlaroh l9U he was 1rcaoted. te Firat Lieutenant AUS. lli1 et.ticienoy 
pting wa1.•EJ:oellent during the period, l July 1945 to ao June 194&, and. 

· -Veey Sa~1taoto?7• tor the period 1 Ju.17 1946 to Sl December 1946 • 

. a. !he ooun ft.I legall7 oonatituted a:a.d had. juri1diotion ot the 
peraon and th• ottenae. lfo error• injuriously &tteoting the 1ubatant1al 
right• ot the acouaed nre oaaitted. In the opinion. of' the Board. of' 
Rm...-, the record ot trial ii legally 1uttioient to 1upport the tin.ding• 

. ot guilty- and the 1ente11oe, and to •rrant oontinu.tion. ot the ..ntenoe. 

' 
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'JAGH - CM 323485 1st Ind 

JAGO., Dept. of the Army, _Washington 25., D. c. 
. . 
TO: The Secretary of the Army 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Beard of Review in the case of First Lieutenant Donald 
F. Ames (0-739604), Air Corps. . . 

2. Upon trial by general court-martial this officer was found 
guilty of misappropriating one hundred eighty three (183) pesos, of 

-the value of ninety-one dollars ($91.00)., money of the United States 
intended for the military service,. in violation of Article of War 94. 
He was septenced to be dismissed the service and to pay a fine of 
fifteen hundred dollars ($]500.oo). The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of \!fa.r 48. 

3. A summary of the evidence may be found in the ace ompanying 
opinion of the Baird of Review. The Board of Review is of the opinion 
that the -record of trial is legally sufficient to support the findings 
of guilty and t~ sentence., and to warrant confirmation thereof. I 
concur in that opinion. 

Between May 1946 and February 1947 accused was mess officer for 
Detachmmt 60, 141st AACS Squadron in the Philippine Islands. During 
that period he ma.de collections at the rate of twenty-five cents (25¢) 
per meal .from civilians who were authorized to eat at the mess. Early 
in October, 1946, about 185 pesos were so collected. He did not deli\'81' 
the money. to a finance officer as required but had it used to purchase 
non-issue supplies for the mess. He did the S8.lll:3 with other monies so 
collected. He testified that h, did not knorr that his acts were wrong
ful. Accused's diversion of the funds was -wrongful and amounted to a 
misappro:rriation. 

4. The accused was over Z7 years of age at the time of the offense., 
unmarried., and prior to his entry into the military service had attended 
college for a portion of one academic year. He enlisted in the Army on 
12 August 1940., and had advanced to tb:I grade of. sergeant by April 1942 
when he was selected to be an aviation cadet. He completed bombardier 
training and on 6 March 1943 was conmdssioned second lieutenant, AUS. · 
On 27 1Jarch 1945 he was p:-omoted to first lieutenant, AUS. His efficiency 
rating was "Excellent" during the period, l July 1945 to .30 June 1946, and 
"Very Satisfactory" for tha period 1 July 1946 to 31 December 1946. 

6 



____ (26S~ 
s. In the absence of any degree of moral turpitud• or self-gain 

I do not believe dismissal is required. 

6. I rec0llllllend that the sentence. be contirmed, but in view of 
all the circumstances recommend that it be commuted to a reprimand and 
forfeiture of $100.00 or accused's pay, and that aa thus cOJ11DUted. the sen
tence be carried into execution. 

7. Inclosed is a form of action designed. to carry the foregoing 
recommendation into effect, should such recommendation meet with your 
approval. 

2 Incls THOMAS H. GRm° 
1-Record ct Trial Major General . 
2-Form of Action · The Judge Advocate General 

*-~-·-------------~---------
( GCUO S, D.A. 13 Oct 1947) 
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WAR DEPARTMEN? 
In the Offioe of The Judge Advooate General (267) 

Washington 25, D. C. 

JAGK - Cll 323486 

21 AUG 1947 
UNITED STATES 

v. 

First Lieutenaat JA.MF.S.R. 
RUCKMAN (0-793850), Air 
Corp• 

) 
) 
) 
) 
) 
) 

. ) 

ATLANTIC DIVISION AIR TRANSPORT COMMAND 

Trial by G.C.M., oonvenea at Topelia 
Artrr¥ Air Fielcl, Topeka, Kansas, l 
'*-Y 1947. Diamiasa.l and total tor• 
.f'eituree • 

---··-------------------------OPINION of the BOARD OF REV:rnf 
SILVERS, Moil.FEE ancl ~CKROYD, Judge Advooatea 

--------~--------------------
1. The record of trial in the oa.u of the officer named above ha.a 

been examined by the Board of Review and the Boartl aubmi ts this, ita 
opinion, to The Judge .Advooa.te Genera.l. 

2. The accused waa tried upon the following charge and speoif'ioa.tiona 

CH.lRGEa Violation of the 93rd Article of War. 

Speoifioationa In that Fi.rat Lieutenant James R. Ruckman, 
Squadron "A•, 594th Arm:, Air Forces Base Unit, did, at 
Topeka .A:rnv Air Field, Topeka, Kansas, on or about 16 
1-roh 1947, f'elonioualy take, steal, an'1 oarry a.way a.bout 
$42.00, lawful money of the United States, the property 
of the Offioer's Mess, Topeka Arm:, Air Field, Topeka, 
Kansas. 

He pleaded not guilty to and was found guilty of the speoifioation and charge. 
No evidence of any previous oonviotion wa.a introduced. He was sentenced to 
be dismiupd the aerTioe and to torfeit a.11 pay and a.llowa.nces due or to 
beoOllle due. The reviewing authori t;r approved the aentenoe and forwarded 
the reoord of trial tor action pursuant to Article of tar 48. 

3. Evidence for the Proseoution 

At about 0250 hours on Sunday morning. 16 March 1947. Captain'Gerald. 
P. Knutson, .Air Corps, the o:f'fioer in oharge of the Topeka. Army Air Field 
Offioera' Mesa (generally referred to a.a aolub 11 in the record) closed and 
looked the club for the night. AB ha.d been the oustom, several lights in 
the building were left burning but Captain Knutson ma.de sure that all 
wind.en 1rere drawn aild latched and that all doors were look.eel.. As he 
departed from the club the o&pta.in was aooompa.nied by the accused who waa 
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the onl.;y ether peraon therein at the time of cluing. fhe club oontt.i:ned 
a nU111.ber ot alot machines of the fin, ten and t..-enty-tive oe:m.t variety which 
were in operation and •hioh, u ia generally the oue. were tilled with mone7 
ot the reapeotin denominati0111. These machines and the contents thereof' were 
the propert7 ot the club (R. 67•70). Upon their d.eparture trem the building, 
ea.oh ot the ot'fioera preoeeded to hia automobile 1rhioh.wu parked nearby and 
Captain Knutson. finding a parking tieket on the windahield. wiper or hia oar 

. heai ta.tad tor sneral minutes before driTing to the bachelor etfioera' quar
ters where both he and aocused resided. 'When he lett the area he notioecl 

· that aoouaed ha.4 turned on the lighta ot hia oar but the oar d.1cl not mow 
trom its pa.rked position. .lt th.e otfi oera 1 quarters• Captai.A E'llutao• :me'\ 
Captain Fred L. Suther. Jr., AC, who had ala• been at the club en tu eTen
ing in question (R. 75,82). Captain Suther testitied that he left the 
olub a.t about 0235 hours and that while returning to hi• quarter• he netieed. 
aoouaed' a oar parked near the olub 11'1th. lights burning and the right clooz:
epen. He clid not see the aoouaed however (R. 82,85). 

lfr. Orlie R. Dutt, a fireman employed at· the !opeka J.nJ:/ Air Field wu 
charged with. the duty' ot looking the ldtohen door of the of'tioera • mesa when 
the olub was closed. At about 0310 on the da.te in question, Dutt ·checked· the 
club and saw someone wea.ring what appeared to be ancffioer'• un1term llb.e 
Dgot up on aomething and turned the lights otf' aouth•of the doera.• Tu 
fireman oonoluded th.at the club was being closed tqr the night and he lookei 
the kitolan door a.nd departed (R. 48-54). · 

At about 0730 hours the tollewing :morning .iunea Henderson. the club 
janitor, entered the bu,ilding and noticed that no lights were burning, the 
blinds were oloael7 drawn alld there wa.s broken glass on the floor a~und ·. 
·the alot -.oidnea. He made, immediate report of what he found to Captaia 
Herman F. Hamilton. the officer ot the d&7 (R. 26-31). Captain Hamilton 
went to the olub, found. the nortla door unlooked. an otf'ice window· broke:n. 
light bulba whioh had been removed tram their aoclceta, a broken ginger a.le 
bottle on the floer and the glaas windon of the •jaclc•pota• on three 
1-enty-five cent and tll'o ten cent slot maohinea broken out u.d the :a.one, 
remeved therefrom (R. 36-37). . · . 

Major ~ G. Era.a.olc. AC. the photographic ottioer or the fopeka .Air 
Field,.identified and there were reoeiTed in evidence u Pro1eoution 
Elchibits 1 to 4 inclusive photographs showing the condition of tba ol\ib and 
its contents aa heretofore aet forth (R. 40-43,· 63-65). 

The olub officer, Ca.ptain. Xnutaon. testified he had charge ot the opera• 
tion of the ma.ohi.J1ea, had regularly remond :money theretrcai., &11d that tll• 
uiount whicll had been ta.ken f'r• the ja.olc-pots or the maohin.ea en the night 
in question could not be definitely deter.mined but he ma.de estimate• baaed 
on the normal operation ot the ma.chine• and uaerted that the total amount -, 
1rould be about $140 te $150 (R. 70,75.78). · 
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Ca.pta.ill El.mer E. Bryan. the base provost marshal~ &riillg uader order• 
from Lieutenant Colonel Le.wrenoe S. Lightner. oomnandillg oftioer of tae a.ir 
base, Jnade a preliminary investigation •oonoerning a break 1li at the of.f'io•r•' 
olub on 16 l!&roh. 11 He observed a broken window with blood ataiu on the 
glass and a trail of blood stains leading from the wind.ow •out &round the 
north door, there wa.a blood and on around the end of the club going out the 
north door to the west aide.• He lea.med that aoouaed wu the last per1on 
seen near the olub a.fter it had been olosed on the night before and he there
upon proceeded to a.ooused'a quarters where. after some difficulty.•• eb
serTed that a.ocused had a jagged out on his right hand (R. 88-100) • .A. 
aearoh was lll8.de of aocuaecl' s quarters and a 1hirt found therein oonta.il1e4 
twenty dimes. two of whioh were stained with blood (R. 102-104). The &o• 

cueed was pla oed in arrest and about five d9¥s la.ter he requested, through 
the provost marshal. to be given a conferenoe with Lieutet1.ant Col~nel 
Lightner, his ba.ae oomwu1der. Permission was granted and Colonei Lightner 
testified that acouaed oame te his office and expressed a desire to make & 

statement regarding the incident at the club. Accused voluntarily related 
"that he was involved in this incident tha.t occurred at the olub. althoug}a. 
he didn't believe he wu the only one. 11 He further 1ta.ted that he :auat han / 
returned to the olub after it waa oloaed, started drinking the liquor remain
ing in the glasaes after the party, tried to play- some pool and &110 play-ad 
the slot machines. Aooused asserted that he ran out of money but always 
aeemed to have some. He rem611lbered the broken glass but his miDd was haz7 
concernillg details. He then stated tha.t a.bout $41.00 of the, money was in 
his car, parked just outside the office. Colonel IJ.ghtner thereupon called 
Lieutenant Donald J. Kundinger and directed hill to accompany aocuaed to hi• 
car a.nd get the money. The colonel watched from his window as aoouaed and 

· IJ.eutenant Kundinger went to a.coused' a oar. relllOved a brown paper bag from. 
the trunk and brought it baok into his of'fioe. Tla.e bag wa.1 opened a.ad found. 
to contain $29.00 in quarters and $13.00 in dimes. 1bi1 bag of JllOney WU 

produced in oourt and a recount of the money 1hmred a total ot $28. 75 ia 
quarters and $13.00 in dim.ea, or $41.75 (R. 112-121). 

4. For the Defeue 

X.b.e defense introduced First IJ.eutena.nt Donald J. Klmdinger. AD. a.a a 
witness who stated that he aa accused at tke off'ioera• olub party on tlae 
night of Much. 15-16 and that u the evening advanced 91.t Ruokman made & 

remark to me and I noted. that hia manner of speech wa.s Teey slurring. hard. 
to understand and he wasn't nry coherent• (R. 124). 

· Captain Elmer E. Bryan t ..tif'ied that accused a&t at his table at th.e 
club on the evening ot 16 March and that there wa.s considerable drink:i.Jlg 
among the persons present but he could not express an opinion a.a to aooused 1 1 
sobriety (R. 127-130). Ca.ptain Knutson waa alao called by the defense and 
refused te expresa an opinion whether acou.,ed was drunk or aober when he 
olesed the club. He did ata.te however that aooused moved about with a 
reasonable amount of control (R. 131). Defense counsel annowtced that a.e 
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bd. explained aoou.sed'• rights and requested the oourt to make further ex
planation. after wb'.ich the acoWied would •take the stand and gin testimoey 
under oath on two things - one he is going to explain the out whioh he got 
on his hand and ha is going to testifT aa to his sobriety"" (R. 132). The 
law member explained to a.ocused in detail his testimonial rights• whereupon 
he was duly sworn and sta.ted that he had _several _outs on both hands; that 
on Se..turd1.y· morning. 15 Ma.roh. he was working on a model airplane and his 
hand slipped alld was caught in the propeller. He wore the same clothes 
during the evening that he was wearing when this accident occurred. Con
cerning hie sobriety on the evening in question accused asserted that he 
we.a drunk and could not remember •everything that happened that nigh.tu (R•. 

. 133-134). On cross-examination accused stated that on Saturday he spent 
most of the day working on model airpbnea and that he also out his hand 
•on this sharp razor edge knife• (R. 135-136)•. On recross~exa.mination ac
cused stated that he could not remember whether he had received 11that out 
on Saturday night• (R. 137). No further ma.teria.l testimony was presented 
by either side. 

5. Plea in Bar of Trial 
. 

Prior to pleading to the general issue in this oase the defense entered 
a plea. in. bar of trial on the ground tmt there 8wa.s not a fa.ir and impartial 
in.vestige.tion conducted before ·this trial and the defense is williDg to take 
testimo:c;y on that fa.ct at the present time.• Counsel then stated as fellow•• 

•1 have been awaiting this opportunit;y. The investigation 
which I hold before me includes a copy of such investigation, one 
copy of the charge sheet, a letter dated 4 April appointment of 
investigating officer by order Lt. Col Lightner. in which it 
lists four enoloaures, the oharge sheet, summary of expected· tes
timoey• evidence of previoua oonvictions and the Provost Marshal's 
report. i'hen follows the pre-trial investigating officers report. 
seoond endorsement signed by' Col. Lightner, first endorsement by 
Major Green. tour enclosure,. no ohange, then statement Willia.m. N. 
Griggs. then the a.ccuaer•s swmr.ary of evidence, which lists u 
witnesses. Lieutenant Colonel Lightner. Major Haack:. ·Captain Bryan, 
Ca.ptain Iiamilton. Captain Suther. Captain Knutson, Corporal Griggs, 
Holey M. Pence, Vfilliam H. Jey-ers, James T. Henderson and Orlie R. , 
Dutt. then previous conviction sheet. and then there is a statement 
ot Col. Lightner, a.nd a ste.tement by Corporal Grigga. · 

•The investigation under AJ{ 70 consists ot two statements. 
Lorence S. Lightner and William N. Griggs. and as enclosure has 
the Provost Mar~hal I s report. Thie »r 70 investigation is not 
classified. shows included with .AJr 70 investigation ma.tter which 
is confidential. That is irregular.· this should have been ola.asitied 
and wun•t. it isn't material. but this Provost Marshal'• inveatiga- · 
tion was an investigation which had nothing to do with the 70 Article 
ot War. Moreover, this took place 16 March to 21 Marc~. 1947 and 



the inv•stiga.ting otfioer waan•t appoiatecl by this letter lZntil 
4 April 1947. 

9N°"• the inveatigating oftioer I talked to the other cla.y, 
and I would be nlling to put him on the stand a.nd. uk him these 
questions, e.asured. • he did not question aq witneaaea 'Who wre 
interrogated 8.Xld whose atatementa appear on the Prowst Marshal'• 
inveatigating report. · On the basia ot that he me.de his tinding 
that the aoouaed ahould be tried by court-martial tor la.roe~. 
Considering the fact the Provost Marsha.l's report wu JDA4e up more 
than ._ month before, three weeks' before, he was appointed investi
gating officer, a.nd. he never bothered to interTi.ew these witne••••, 
that is oertainly no1, a fair and impartial investigation. He h.a.cl. 
a chance to read ;this and probably did, I admit, but the Court 
Martial Manual s~a on page 24 in, Paragraph 35-.A. 'a.11 available 
witnesses who appear to be nasoDAbly necessary will be ca.lled. 
and examined in the presence of the aooU11ed'. That wu not done 
in this cue. Two witnesses were called in the preaenoe of the 
..ccuaed. That ia not a fair and impartial, complete investiga
tion as required by Article or War 10.• (R. 7-8) 

The proaeoution vigorously resisted the plea and. argument ot ootmael 
and with permission of the court read into the Teoerd. a.written ata.tement 
made by aocwsed to the investigating officer as toll... a 

itm:ADQUARTERS TOPEKA ARMY A.IR FIELD 
Topeka, Kan.au 

_4_Ap_r_il_____ l941 

SIGNATURE FORM FOR ACCW!D 

RucklnAn, James R. 0-793850 lat Lt Sq .A., 594th A.AF BU 
(Name of Accused} (ASN} (Grade) {Organization) 

(3rd MAT Gp) ATLD-ilC 

"I, the ttndersigned, a.ooused in the above captioned matter u 
per Dlarge Sheet and SpeoificatioM heretofore completed hereon, do 
hereb7 acknowledge that I have ~en fully informed of the toll01fi.Dgt 

The qftense or offenses oha.rged aga.inst m&& the w.ea 
or the aoouaera and witneasea, aa ta.r as nOW' lal.own to 
the Investigation Officer; the ta.ot that the Cbarg•• 
are abollt to be inveatiga.tedJ 1l'lif' right to oresa 
examine w1. tneaaea againat me it they are a.nilable 
and to present anything I~ de.sire in '11V' own behalf', 
in detenae or mitiga.tionJ _,. right te ha.ve the investi
gating offioer examine available witnesses requested 
by meJ ~ .right to remain silent and make no statement, 
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oral. or written; my right to ma.lee or submit a. state
ment in a.ny form. '5Ubjeot to tha risk of haTing suoh 
statement used a.gs.inst meJ that I a.m. not required to 
answer any questions the answers to which might in
criminate me; and that I have been offered no threat, 
promise, inducenBnt or. ooeroion for such statement 
u I am me.king. Jxry statement I am making I am giTing 
voluntarily and of my own tree will. 

ur &l.so aoknowledge tha.t I ha.Te been adTiaed by the !nTestiga.tin& 
Offioer tha.t I eJD. entitled to have a.11 a.vaila.ble witnesses oa.lled am 
examined in '1Il;f presence.

•r have read the above and foregoing material, and underatand it, 
and I hereby sign it voluntarily, without e:n.y undue intluenoe, promises 
ot ienienoy, guarantees, or threats, thia _ da.y ot April 1947. · 

/s/ James R. RUCKMAN 
. JAMES- R. RUCKMAN, 1st Lt, AC• (R. 10) 

.Arter oonsidera.ble debate by oounsel the oourt overruled the plea. in ba.r of 
trial, whereupon the defense offered to prooeed with the tria.l if the prose
cution would stipulate a.s fact the allegations he had ma.de reg&rding the 
investigation and more specifioa.lly tha.t the investigating officer ha.d 
tailed to properly perform his duties. The trial judge advooa.te declined 
to ao stipulate a.nd defense moved to reopen the oase Jd th regard to the 
autfioienoy ot the innatigation under Article of War 70. The court per-
mitted. the defeme to introduce the aoouaed as a.witness for the sole pur-
pose or testifying conoerning the investigation. He stated that Yajor 
Fralllclill '?. Green investigated the charge against him under the proviaions 
ot Artiole of War 70. that twe witnesses were interviewed in his presenoe 
and that, with regard to th'e other named wi tnesaes, 

-We decided. tlw investigating officer and ~self. we aeoided 
that we wouldn't oall them in that they were :not available and 
didn't ha.n much bearing on the oase the:a.. The two ot us a.greed 
we wouldn't oall thema (R. 14). 

Major Franklin T. Green, AC, wa.s called as a witneas for the def'enae 
a.nd ata.ted tha.t he oonduoted the inveatiga.tion in a.oouaed 1a oase, however.· 

. he did not interrogate a.ll the w1 tnesses whose statements of expeotod. 
teatimo~ appeared in his report (R. 20-21). '?he oourt thereupon repeated 
i ta ruling that the plea. in bar wu overruled alld a.ooused pleaded not guilty-
to the general issue (R. 22). . . · 

We might diapoae of' the defense contention that the in.vestiga.tion wu 
inadequate, upon a.oou1ed'1 own statement that he agreed with the investigating 
officer not to intenie,r witneasea other than the two mentioned. However, 
the foregoing :mat~r• &re aet forth in oon.sidera.ble d.eta.il,. not for the pur
pose of showing tha.t there W been sufficient compliance with the provisions 

'ot IrUoie o? war 10 to vea~ the court nth juriidlotion to try adctisea, out 
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to illustrate the widespread miaconoeption of the purpeae an4 iatea~ et 
Artiele of War 70. It is- not the tunotiou ot the oourt-aa.rtial, onoe a 

· cue has been referred to it f'or-tria.l, to try and deter-mine•••~-- ~ 
a.ppointing a.uthority-, in the exeroile of his power to ret6ti.a ou• £.-
trial, ha.a brea.ohed the bounds aet forth i;y-Artiole ot War '70. !lie per
tinent pa.rt of' the Artiole,reads, 0 No charge will be referred t• a general 
oourt martial (by the referring authority) for trial until alter & tho
rough and impartial inTestiga.tion thereof' sha.11 have been aade• (pe.ren~ 
thetioal remark supplied). 'It doea not say, 11 :Ho general oeurt-ma.rtia.l 
shall have pawer to try a.n aoouaed until after a thorough and impartial 
investigation of the oharge shall have been made.• U an aoouaed teels ~ 
that he is not being given a fair a.nd impartial innstigation,that is a 
matter properly to be brought to the attention of the appointing authority 
before trial of the oa.se, with auoh request as the aoouaed deems appropriate. 
In other wc,rds, the aut:fioieney or the investigation is a aa.tter or primar.y 
and Tita.l oonoern to the ac>ot1Sed a.nd to the authority direotblg all!Jll iaTH• 
tigati•n• If aoou.sed believes he is the Tic>tia of oaprioious au 111 toun.4-i 
charges, he oan invoke the provisions of Article of War 121 4ireoting hi.a 
complaint, through ch&?mels, eTen to the War Department. 

For a disou1sion of the legislatiTe intent of Article of War 70 aee CM 229477, 
Floyd. 17 BR 149,156, wherein it is shown that the proviaioJl.8 of Article of 
W'ar7o are entirely adminiatra.tiTe in ohe.raoter, not affecting the jurisdic• 
tion of general oourta-martial, and in which it is also noted that 'tjie a~
pellate jurisdiction granted to the Board of Review by Article ot War 50'2 
relates entirel:y to the •reoord o:f trial II and is not oonoerned with extra.neoua 
matter• ot (administrative) procedure. A oontrary Tin would al101r a defect 
in a purely administrative a.nd prelbi?la.?')" hea.ring to vith,to the judicial 
proceeding. Anal.oCita cannot be effeotively drawn between the investigation 
-required by Article of \far 70 ·and the .grand jury procedure required by the · 
Fifth Amendlll.ent to the Conatitution ot the United Sta.tea. fhe Fitth .bleni-
ment specifically exoepta oases arising in the land and m.n.l foroea tr0111 _ 
·the grand jury reqUirement. '.rhe atate and federal oourta a.panel graJJAI 
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juriea and, within the purview of the various statutory and code pro"fiaions, 
auperTiae the conduct ot such bodies. In military jurisprudence, the court• 
J11Artial ordered to try a given case m.a.y not have been in existence during 
the investigation and u has been stated has no relation thereto. To be 
aure, &n a.cowsed, upon representations made to the court that due to inad• 
equaoy or the investigation he i1 unable to properly prepare his defense 
and ,ia.,not ready to proceed, 'lIJB.Y justly be entitled to a continuance for 
the purpose or securing witnesses or producing evidence, for the court must 
aa.f'eguard aoouaed'• right to a fair trial. But a plea in bar or trial upon 
the gro\md of defectiTe investigation, if granted, would amount to an un
authorized invasion of the prerogatives of the appointi~ or referring au
thority. The function of the court is to "well and truly try and determine, 
according to the evidence, the matter now before 11 it, between the United 
States of America ~and the person to be tried, a.nd 11to administer justice, 
without parti&lity. favor or affection, according to the provisions of the 
rules and articles tor the goverim1.ent.ot the armies of the .United States•••" 
(AW 19). Its function does not include a determination of whether the ap
pointing or referring authority ordered trial without a fair and impartial 
investigation. We conclude, therefore, that it was not error for the court 
to overrule the plea in bar when originally made and this without regard to 
the testimony which we have noted and whioh conolusively shows that the in
vestigation was both adequate and satisfactory to the aooused. 

6. By competent and oonTincing evidence it is. shown. that when the 
topeka Army Air Field Officers' Club was closed in the early morning hour• 
ot 16 March 1947 the property- of the club was inta.ot and the slot machines, -
which had .been in operation, were in working order and contained an unknovrn 
but substa.nth.J. U10unt of money. The a.ooused was the le.st person seen in 
the vhinity of the club and no witness saw :tum leave the area. After the 
club was clesed the fireman ea someone in officer's uniform. turning oft 
the lights which were usua.lly left burning. The following morning the 
ma.chines were found to have been rifled, broken glass was about the roC111., 
and money was missing from the ma.ohines. Blood was found on the ..:Cloe• 1ni 
near a broken window. Aftor it wa.s discovered that accused had a out or 
gaah on one ot his hands, he voluntarily admitted to his commanding officer 
that he was involved in the theft of the money and produced $41.75 in 
quarters and dimes which he inferentially admitted ca.me from the llot 
machines. Such incriminating evidence, including accused'• adlllisaions, leave 
no doubt but that he broke into the building and stole the money from the slot 
machines. · The prosecution, by the best eTidence obtainable, proved that about 
tl40 was missing. The specification u amended alleges larceny of about $42, 
this being the-approxil1la.te a.mount returned by accused. No prejudice to ac
cused's rights occurred by pleading the larceDiY' of an amount leaser than 
and _included in the grea.ter amount reaaonably proven to ha.n been stolen. 
rua aotion was most tavora.ble to accused. (JJf 42J CM 259545, Rowe. SB BR 
S65-366.) -

~ apeoitioat1on or~ginall.7 alleged laroell1' ot about 141.00. On motion 
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of the trial judge adTOoate the oourt permitted the speoitioation to be . 
amended to read •about $42.00." The objection of defense to the amendment 
on the ground. that it inoreaaed the authorized puniahltent ia without merU. 
and the procedure followed is authoriud by' the Manual tor Courta-Jia.rtial. 
1928. paragraph 73. page 57. 

Xhe ultim.a.te defense of accused is that he waa drunk at tl:le ti~e ot 
the offense and oould not remember all the detail.a. .Although eTideiloe ot 
'drunlcemieaa ia generally admisaible for auoh oonaideration aa •Y be deemi 
proper in etteoting the iasue to be tried or the quantum of' puniabmeat to 
be 1mpoaed.. as the Bo&rd of Review ha.a consiatently- ulcl. voluntar;r d.nmlcell• 
nesa ia not an excuse tor oriJlle oolllllitted while in auoh oondition (MCJl, 1928• 
par. 1261• P• 136). 

7. War Department records aho.- that accused 1• 32 7eara of' age. marriN 
and the father ot one child. He o~leted high aohool aDd ia reputed to be 
an accomplished .free-lance artist and pianist. Re 1ras an enliate4 ••ldier 
in the U.S. Arrq tram. 1933 until 19Z7. In 1941 he enlilted in the Royal 
Canadian Air .Force. attemed flying school. wu later transferred to tb.e 
U.S. Army Air Force and oommisaioned a second lieuteJ1G.t. AUS. on 10 November 
1942. He was promoted td first lieutenant OD. 19 October 1943.

' . 

a. The court wu legally oonatituted and had juriadiotion oTer the 
accused ud of' the etfenae. No errors injurioual;r atteoting the aubatan
tial rights of the aoouud were committed during the trial. 1'b.e Board of' 
Review ia ot the opinion tba t the reoord of' trial 1a legal~ auffioieat te 
aupport the findings ot guilty- and tbe aentenoe and to ·warrant oontirma.tion 
thoreot. Diamiasal ia authorized upon oonTiotion ot a nolation et Article 
of War 93. 

(On Lea.Te) • Jul.go .U-rooate 

Md~ , .W.ge .Yn0&t• 
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JAGK - CM 323486 1st Ind 

WD, JAGO, Washingto~ 25, D. C. ~ ~tJ.'i]
' ·•• '1' 

TO: The Secretary or War 

1. Pursuant to Elceeutive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith tor your action the record or trial and the 
opinion of the Board of Review in the case or First Lieutenant James R. 
Ruckman (0-793850), Air Corps.· 

2. Upon trial b,.- general court-martial this orticer was round 
guilty of the larceny or about $42 lawi'ul money- or the United states, 
property- of the Of!icers•·Mess (Club), Topeka Arm:r Air Field, Topeka,• 
Kanau, in violation ot Article of War 93. He was sentenced to be 
dismissed the service and to tor.hit all pa7 and all01fanCe8 due or to 
become due. No evidence ot preTious convictions was introduced. The 
reviewing authority- approved the sentence and forwarded the record tor 
action under Article or War 48. . 

· 3. A summary of the evidence may· be found in the accompanying 
opinion ot the Board of Review. I concur in the opinion ot the Board 
ot Review that the record of trial is legall7 sutticient to support 
the findings or guilt,- and the sentence and to warrant. cont,irmation ot 
the sentence. 

4. The evidence shows that the accused attended a part.7 held Sat
urday- evening, 15 March 1947, at the 0.t'ticera' Club of the Topeka Army 
Air Field, Topeka, Kansu. He remained at the club _until about 0250 
hours on the following morning when he left with Captain Gerald P. Knutson, 
the club officer, who closed the club, tutened the windows, and locked 
the doors. Captain Knutson went to his quarters but accused returned 
to the club, gained entrance b7 breaking the glus in a 'llindow and 
rifled five slot .machines taking _the mone,.- from the "jack pot• containers. 
Three of the machines were ot the 25¢ type and t-wo were or the 10¢ 
variet,.-. They were the propert7 ot the club or mess, were :L? operation, 
and contained an unknown amount ot mone,.- when the club was closed. The 
amount or money removed from the machines was estimated to be about $140 
to $150. Blood was found on the noor and on particles ot glase near the 
broken window. Several days after the incident the accused was obsernd 
to have a cut or gash on hi• right hand. .A._ shirt round in his room con
tained twenty- dimes and there was blood on the shirt. and on .two ot the 
dimea. When confronted by the provost marshal he requested a conference, 
with his commanding officer to whom he Toluntaril,.- confessed participation 
in the breaking and larceny, stating that he was drunk, and believed that 
others were also involTed in the commission ot the offense. He then 
delivered to his commanding Officer a paper sack containing $41.75 in 
quarters and dimes Which he admitted had been taken from the slot machines. 

5. On 8 February- 1944 the accused was comicted b,.- general court
.martiial o! t-wo ottenses o! being drunk and disorderl;y in uniform in vio
lation of Article ot War 96. He was sentenced to tort6it $122.23 per 
.1110nth tor thrN months and to be suspended from promotion tor one year. 
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6. I recommend that the sentence be confirmed but that the tor
feiturea be remitted and that as thus modi!ied the sentence be carried 
into execution. 

7. Incloeed is a form of action designed to carry into etfect 
the foregoing recommendation, should it meet with ,our approval. 

2 Incle 
1. Reoord ot trial 
2. Form ot aotimi 

( GC'!W 329, 17 fept 1947). 
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DEPARTMENT OP' mE ARMl" 
~f'lce ot Tm Judp Advocate General 

'l'asbington 25, D. c. 

(21(9);:-,, 
·.....,,.:..-:.,__:.- -;. 

UllI'?'lCD ST.A.TES ) 
. ) .,. ) Trial by G.C.l(. 1 CO?ff9D8d at 

) San Marcelino, -zamMl.es, P.r., 
PrJ.vatea EULOtn:O POliUOY ) Z9 March 1947. F.aehs ms
(lQ32620"J) I and .lJJimmo ) honorable discharge am con
SJ.NTllQO (10326009), both ot ) .f1neamt i'or two (2) :rear•• 
Headquarters Battery-, '10th ) Federal Reformatory-. 
.Antiaircraft .Artil.le17 Orwp, ) 
.&ntia.1.rcraft Artill.er7 Train ) 
ing Center~ .1PO 74. ) 

HOLDDIG 1>7- the :mum OF REVID 
JOHNSOI', WUD and. .BR.WIC1 Judge Advocate• 

-, 
·, 

'·,., 1. The record ot trial 1n the caH ot the soldiers namad abon 
bu··been exand md b7 the Board oi' ReT.ln.-. . . 

2. Th& acca.aed ware ~ed, in co1110n trial, upon tm i'ollow:1.Dg 
Charges and Sped.ficationa a . 

Pontaoz 

CHARGE Ia Violatl.on ot :bhe 94th J.rticle ot War• 

. Speoitl.cation: In that Private Eulogio Ponta07, attached 11?1-
_ assigned Headquarters Battery-, 70th Antiaircrai"t Artil- · 

le%7 Group, in conjunction with Private ilfredo Santiago, 
attache<i unassigned Headquarters Battery-, 70th .Anti-

- alrcraf't Artillery- Group, did~ at San l&arcellno, Zambalea, 
Rd.lipp1ne Islands (.A.PO 74), on or about l6 ~anuary 19471 
i'elom.ous}J"_ take, steal and carry s:r,q1 .troa the S-4 
~ Point, Antiaircraft Artill.er,y Training Center, 

. three lanterns, gasollna, nlue oi' Tnnt,--f'our dollara 
and went,--:fbur cents ($24 • .24); f'li't,- (SO) pounds lard, 
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nJ.ue ot tnnt;y dollars ($20.00); one 'Wheel, truck · 
¼ton, w1th rim, ti.re am tabe value ot nineteen 
dollars and .t1Te cents ($19.05); three parts, truck, 
headlight, ff.J.ue o:t eight dollars and sirty-tour cent• -. 
($8.64,); nine set.a bearings, rollerf w.lue ot elenn 
dollars and sixt7-ona cent• ($U.6lJ; two planes, car
penter, value ot fl.VB dollars and forty cents (15.40); 
ot the total T8.lue ot about eighty-eight dollar-a and 
JlUlaty--i"our centa ($88.94); propert," ot the United 
States tu.nu.shad and intended tor the mil.UarT Nr'fice 
tbe~-

CHARCE ll: Violation o! ~ 86th Article ot War. 
' . 

Sped.t1cat1ona In that PrJ.wte Eulogio Pontao;r, attached 
unassigned Headquarters Batter,-, ?Ot.h .lntiaircra.tt .lrt.1.l
le17 Group, bsi:ng on guard and po1ted u a sentinel at 
the Ant1aircratt Artillery- Training Center, San llarcelino, 
Zambalea., PbUippine Islands (1PO 74), on or about 16 
Januarr 194?, did lean hia poat b6toN be wu regularly' 
relieved. 

Santiago 

CHA.RaE I a Violatio1a ot the 94th Article ot Yar. 

Spec:11'icat1ona In that Private Altredo Santiago, attached 1m-
ass1.gned., Headqurters Batter,-, 70th Antiaircratt .lrtil-
le17 Group, ill conjunction w1. th PrJ.vate Eulogio Pontao;r, 
attached unaaaignad Headquarters Battery, 70th Antiair-
cratt Artille?'7 Group, didl at San Marcelino, Zambales., 
Pbilippine Islands (.APO 74J, on or about 16 Januarr 1947, 
teloniousl,7 take, steal and carry aq from the 5-4 supply' 
Point, .Antiaircraf't .Artiller,- Training Center, three lanterns, 
gasoline, T&lue ot 'rnnt,,..tour dol.l.,n and twent,--tour 
cents ($24.24); tJ.tt," (SO) pounds lard, T&l.ue ot tnnt7 
dollars ($20.00)J one wheel, .truck¼ ton, with rill, tire 
and tube, nlue ot nineteen dollars and five cents. ($19.0S)J 
three parts, tiuck, headlight, ff.l.ue of eight dollars and 
aixty-tour cents ($8.64); nine sets bearillgs, roller, nl.ue 
of eleTen dollars and sixty-one cent.a ($1.l..61) J two planea, 
carpenter, T&l.ue o! tin doll.are and fort7 cents ($5.40); 
ot the total value of about eighty-eight dollars andd.net;r
!our cents ($88.94); property ot the United StatH turnisbtd 
and intended !or the 11111.tary ••nice thareot. 

CHARGE II1 Violation of the 86th .Article ot Yar. 
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Spec:lfi.cati.on: In that Prlvate il.tredo Santiago, attached 
UDassignsd Headquarters Battezy, ?oth .&nt1aircratt 
Artillery Group, being on guard and posted as a 
aentinel at the Antiaircraft Artl.lleey 1'raiJ:l1ng Center, 
San Marcelino, Zani>alea, Philippine I•Jands (APO 74), 
on or about 16 J&ml.al'T 1947, did. lean bi.a poet be
fore' he was reguJ..arq rellend. 

Each accused pleaded not guilty to and wu found guilt7 o! all respectiva 
Charges and Spec:U1cat1.ons. Each accused WN aentenced to be die
honorabl.7 discharged the service, to .tbrteit all pa;r and. allonnces 

. dne or to become due, and to be coni'1ned at hard labor tor a period 
ot two ;years. As to each accused the reviewing autborit7 approved the 
sentence; des1.gnatec;t the Federal Rei'ormato17, El Reno, Oklaboma, as 
the place of confinement, and forwarded the record of trial 1'or action 
pursuant .to .Article ot War so,. . · · · 

3. The Board of Review holda the record ot trial legall1- n.tf'ic:1.ent 
to support the .tin.dings ot guilty ot Charge II and its Speci..t.l.catl.on aa 
to each accused. The only- question requiring discusaton is the legal 
au!'f1ci.enc7 of the record to support the f1Ddings of guilty of Charge I 
and its Specif'icatl.on aa to each accused, and to support the sentence 
as to each accused. The resume of evidence will be lim1ted to that 
portion related to Charge I and its Speci.ticati.on as to each accused. 

4. Eyj.dence for the prosecutionz 

It was stipulated that Francisco Mercado (at the time in 
question ~ Private) i.t present in court ll'Ould t_esti.f)' as follows: 

•I was detailed as'a guard in the 4th Searchlight 
Battalion area on the night of lS-16 January 19471 .from 
0200 to 0600 hours, in the Post Number 2 •.. 

•At about 021.Q hours I aaw Allredo Santiago carrying 
a sack together with Pontaoy, EulogLo ld.tJi three lamps 

· going out ot the fence which ia 11ear sr post. I iDuediatel7 
called the Sergeant ot the Guard, and told hill ot what I. · · 
••. So n hurriedly ran after thea. 1fe found Pr1nte 
iltredo Santiago and Private Pontao;r Eulogio with three 
lamps, one jeep tire, and t.> cans inside tmse empt7 
tents near the road. .lttar that wa ·took them. to the 
Cluard .House• (Proa. Ex. l). · • 

• 
Private Francisco C&pulso test1f'J.edz that ha was a member o! 

the 54th Antiaircra.tt; J.rtiller.r Searchlight Battery atationed at San 
lrarcelino1 Zambales, APO 74J that be wu sergeant ot the guard on the 
night of 15-16 Ja:rma.r,- 1947; that the accused 1f8re both in bis guard 
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detail but on separate reliefs; that the area guarded was incloaed by. 
a fence with the guard post• w1 thin such .fence; that during that night 
be arrested the accused together outside the fence in possession ot 
certain items of property whl.ch be identified in court and which were 
then introduced and admitted in evidence as prosecution's exhibit 2, 
described as: 

•One (l) Wheel, Complete w/rlm, '1'1.re, &: Tube, 
for One Quarter Ton Truck, 4 x 4. 

Nine (9) Sets Roller Bearings.
Two (2) Twenty-five pound cans service Lard. 
Three (.3) Gasoline Lanterns. 
Three (3) Truck Headlights. 
Two (2) Eight-inch Carpenter Planes. 11 (R. 7-9J Pros. Ex. 2). 

Private il.fredo Msrgallo, corporal of the guard, testif1ed 
concerning events during the night o.f 15-16 Januar;y 1947: 

•Q. Uter posting the guard, what did you do? 
A. I nnt to the guardhouse. I heard Private )(ercado 

called the corporal o.f the guard and then the ser
geant of ti» guard and I went to Post No. 2 to see 
what is wrong. And it so happened that we saw 
Santiago carr,ying t1r0 large cans of lard. 

Q. Was there aeyone w1th him? 
A. lfith Private Pontaoy, sir. 

Q~ Did they go through the fence? 
A. Yes, sir. 

Q. l'ibat did you do to them? 
A.. We followed them because they were gal.ng towards 

the barracks outside the searchlight area, until 
n reached the aapty barracks. 

Q. Did you f'ind anything there? 
A.. Yes, sir, a box of bearings, a jeep tire, and two 

cans of lard. 

Q. Do you recognize these items? {TJA pointing to :&x-
hibit Number 2). . 

A,. Yes Sir, thoae are the ones• (R. ll). 

It was stipulated tba°' the it.ems of property listed in prosecution's 
exhibit 2 were •property turnished and intemed for tm m1.litar:r aer
rt~e of the United States,• and had stated Taluss. 
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5. Evidence for the defense: 

Accused Santiago, having been advised of his. rights, made 
the following unsworn statementa 

nr was assigned as private of the guard. I was in the 
third relief' and that was from 2:00 o 1clock to 6:00 
o1cloclc in the morning. The sergeant of the guard took 
me from the guardhouse when they posted me to Post No. l. 
Then he saw me, he saw ma "9ith one bo:x of apples. He in
vestigated ma near the f'ence. Mercado saw me there go 
with his companion. He investigated me. That was when I 
went to the other barracks to put the apples there on the 
ground. But the sergeant of' the guard did not see me. I 
put the apples on the corner then I went back to m:r post. 
When I went to the guardhouse., I met the sergeant of the 
guard. The sergeant or the guard said, 1where have you 
been'? And then said, 'I have already gone to your post 
but you were not there'. Then I went to my post. When 
morning came., they went to the barracks and they saw a 

_ tire, two cans of lard, then they placed it in the guard
house, but they did not investigate me. Then when morning 
came, they took the stuffs and brought it to the Post Over
head Detachment Orderly Room. Then they called me at the 
orderly room and the first Sergeant shouted at me inside 
the orderly room and tried to find out from me where I 
got the stuffs• (R. 14). 

Accused Pontaoy, having been advised or his right.a testified 
under oath as follows: 

•A.. I went to the guardhouse and stayed there • .A.ft.er two 
minutes passed, I went back to relay the special guard 
orders to Mercado. J.nd I saw Alfredo Santiago carrying 
one box of apples. 

Q. Where was he at that time? 
A,. In the No. 2 building, sir. And when I saw him, I in

vestigated him. He said, 1I got this in lfJ' Post No. 1, 
in a re.frigerator 1 • I asked him, 'Where did you pass'? 
He 5$id, •up•. He put the apples in a fl.our sack. .And 
then Mercado arr1vad and saw us. Ha did not say any
thing. Then he went to the guard house. 

Q. When the sergeant of the guard inspected, d1.d he see that 
Santiago was carrying apples? 

.a.. When I went back I saw iltredo Santiago waa there only'. 
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Isa tba stu.tf' in the empt," building over to No. 2 bar
racks oear the road. When I an. them, the sergeant of the 
ga.ard said to the corporal of the guard, 'Let's go and 
see the stuff" with Kercado 1 • The corporal of tha guard 
and I went to see the stuffs. After we went there, we 
met them carrying the stuffs of il.fred::>Santiago. But 
they did not tell me anything or to Santiago. After this 
Santiago went back to his post. After that, when we 
reached the wilding Yith the stuffs, 111th the apples, 
we carrl.ed them to the guardhouse. lier we brought it, 
to ~ guanihouse, they d1.d not say anything, and in the 
n:>rning, the:, brought the stuffs over to tha Poat Over
head Orderly Room and at 8:00 o 1clock in the mormng, 
llajor Langfitt called me and told me that I was under 
arrest and they brought me to t.oo guardhouse. That's 
all sir. . 

* ... * 
Q. md you see Santiago? 
A.. Yes, air, at one llinute passed 2:00 o'clock~ 

* * * Q. llbere wu hi •t the tima? 
A.. Near the truh can, air•. 

Q. Was he inside the f'ence or outaide? 
A.. Inside, Bir. 

Q. Did you ntch him? 
A.. Yes, Bir. 

Q. lflwre did be go? 
.l. Mercado came there to, I ran after him and I 8&11' 

Santi.a~ there holding the apples. 

Q. D1.d you He hlm through the fence? 
A.. No, Bir. 

Q. When the sergeant ot the guards and Mercado came and 
said, 1r.t 1s go and S88 the stuff', you met Santiago 
outside the fence and went w1 th the eergeant of the 
guards to see the stu!t? · 

A.. Yes, sir. 

Q. Did 70u get the atu!.t? 
A.. Yee, air. 1fe two with th9 sergeant o! the guard. 

Q. A.re these the tbinp? {TJ.l pointing to Emibit Number 
Two). •. 

6 

http:carrl.ed


(285) 

.A. Yes, sir. 

* * * Q. Wben ;you sn him carrying the box of apples, did you 
foll01r him? · 

A.. No, sir. Later when the sergeant of the guard arr.I.Ted, 
I went with them and found these stuffs (pointing to 
Exhibit Number Two) in an empty building. Then PrJ.vate 
Yereado said, •tet•a go am bring these stuffs•. Ye 
nnt to get the stuffs from the eq>ty building. When 
n were going tcmard.s the place, we met Santiago coming 
out i"rom that building with these 1tuf.rs, passing the 
guardhouse and going to his post• (R. 15-1?) • 

6. Evidence for the prosecution in rebuttal: 

Private Francisco Capulso was recalled as a witness and 
testified: 

•Q. Dl.d the man Pr.ivate Pontaoy- eTer come to you during 
the evening ;you were sergeant of the guard and then 
take ;you t.o an eJlllV building? 

.A. Yes, sir. 

PRESIIENT ro WITNESS: Are ;you sure you understood 
that question? 

WITNESS: Yes, air. 

Questions by the court: 

Q. Dl.d Private Pontaoy report to you if anything was 
stolen? 

A.. Yes, sir. 

Q. You testified that you arrested Pr1vate Pontao7 and 
Frivate Santiago? 

.A. Yes, I arrested them, sir. 

Q. Were they t.ogether when you arrested them? 
.A. They were together, sir. 

Q. Where, in the third building, or no? 
J.. There beside the tent·, sir.: 

Q. Dl.d thq have anything on their hands when 70\1 
saw them? ., 

.t.. They bad tbs box ot bearings, air. 

7 
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that the property alleged to have been stolen was "turntshed and in
tended for the military service of the United States• and there is 
suf'fic:lent legal evidence in the ·record from which the court could in
ter that the property was !ound in the joint possession of the accused ~ 
in the early morning hours of 16 Januar,y 1947 in or adjacent to the area 
of the 4th Searchlight Battalion, at San Marcelino. The c:Lrcumstances 
surrounding the possession of these articles by the accused are only 
vaguely presented by the evidence but we are unable to discover any 
evidence to show where the property came from, that it was stolen, or 
that its possession by the accused was in any spec:lfic way wrongful. 
Although the evidence does tend to create an impression that such 
possession was probably wrongful in some respect "mere suspicion 
and conjecture do not satisfy the established requirements of legal 
proof" (CM 208895, Zerkel, 9 BR 62, Di.g. Ops. JAG, 1912-40, page 338). 
Proof of possession by an accuaed of property alleged to have been 
stolen, without evidence that such property was in fact stolen, is 
not sufficient to support a conviction of larceny (Di.g. Ops. JAG, 
1912-40, pars. 451(37) and 452(10)}. · 

The corpus delicti may, of course, be established by- cir
cumstantial evidence, and such possession by the w-cused, when taken 
in.. conjunction 111th other evidence of the surrounding c:lrcumstances, 
might be su.f.flcient to accomplish such proof, as was held in Cll 
202712, Sastre (1934). Hon_ver, we are of the opinion that in this 
case the evidence as to the surrounding. c:Lrcumsta.nces is not or tm 
clear and. convinc:lng nature that is necessary to establish the corpua 
delicti. , 

8. Each accused waa sentenced to be dishonorably discharged, 
to rorteit all -pay and allowances due or to become due, and to be 
confi.ned at bard labor in the Federal Reformatory, El Reno, Oklahoma, 
for two years. · 

The maximum authorized punishment for the offense o:t leaving 
post while a sentinel, before being regularly relieved therefrom, of 
whi.ch each accused has been legally .found guilty, is dishonorable dis
charge, .forfeiture of all pay and al.lcnrancea ,due or to become due, 
and confinement at hard labor .for one year. (par. 104~ MC.II, 1928). 

Since the .fl.ndings of guilty of Charge I and its Specifica
tion as to each accused· must be disapproved, and since the period o! 
confi.nement to which each accused may be sentenced in this case can-
not exceed one year, confinement in a penitentiary or Federal reformatory 
is not authorised (AW 42). 

· 9. For the reasons stated the Board of Review as to each accused 
bolds the record o! trial legally insu.fti.cient to support tm findings 

•. ot guilty ot Charge I and its Specification; legally su..f'.ticient to 
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support the fi.Ddings ot guilty of Charge II aDi its Spec:LticationJ and 
legallJ" sutf1.cient to support only so much ot the sentence as_ provides 
tor dishonorable dLscharge, tortaiturs ot all p~ and allowances due 
or to become due., and ccn.£:l.nement at hard labor for one year in a place 
other th.an a penitentiary, Federal reformatory or correctional in
atitution. 

10 



J.lGN-CM 323488 lat Ind 
JJ.GO, Dept. ot the Army, Washington 25, D. c. 
TO: Commanding General, Phi.lippines-R;yulcyus Command, iFO 70?, 

c/o·Postmaster, San Francisco, California. 

·1. In the case of Privates Eulogio Fontaoy (1032620?), and 
Alfredo Santiago (10326009), both of Headquarters Battery, '70th 
Antiaircraft Artillery Group, A.ntiaircrafi Artillery Training Center, 
I concur in the foregoing holdiDg by the Board of Review and recom
mend that aa to each accused the findings of guilty of Charge I and 
its Spec:U'ioation be disapproved and that only so much of the sen
tence as to each accused be approved as involves dishonorable dis
charge, forfeiture o~ all pay and allowances due or to becane due 
am. confinement at hard labor tor. one ;rear in a place other than a 
peni.tentiaey, Federal reformatory or correctional institution. 

2. When copies of the published order in this case are for-
warded to this of.dee they should be accompanied by the fore going holding 
and this indorsement. For convenience ot reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number o:t the record in brackets at the end of the pub
lished order, as-follo.s: 

(CM 323488). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 





WAR DEPARTMENT 
In the O.t'!ice of The Judge Advocate General 

Washington 25, D. c. (291) 

J AGQ - CM 323509 JUL 2 4 1947 

UNITED STATES ) UNI'l.ED STATES AIR FORCES IN EUROPE. 
) 

v. ) Trial b;r o.c.M., convened 
) at Wiesbaden, Germ.at!Y', l4 

EVERETT H. SNEDEKER, U. S. 
Civilian War Deparunent 
Employee, a person sez-vin& 

) 
) 
) 

February, 29-30 April and 
l, 2, 5, 6 and 7 May 1947. 
Total Forfeitures and con

with the Armies of the ) finement :for life. 
United. States in the FieJJl. ) Penitentiary-. 

REVIEW 97 the BOARD OF REVIEW 
JOHNSON, GRAY anci SCHENKEN, Judge Advocates 

I. The Board. of Rn1.e1r has exutl.ned. the record of trial in the case 
of the civilian employee named above. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation o.t' the 92nd Artit;le of War. 

Specification: In that Everett H. Snedeker, Us Cirlllan War 
Deparunent Employee, a person serving with the Armies o:t 
the United St.ates in the Field, did, at Wiesbaden, Germany, 
on or about 13 December 1946, with malice aforethought, 
1'1llful:cy-; deliberately, .feloniously and with premed.it.a-

. tion, kill one Eileen L. Grubb, a hu:man being, by" shooting 
her with a pistol.

h 

Accused· pleaded not guilt.r to and was !OUDd gullv ot the Charge and 
Specification. No evidence of ~ previous conTiction wu introduced. 
He was sentenced to forfeit all pay- and allonnces due or to become due 
and to be confined at hard labor for the term of his natural life. The 
reviewing authoritu approved. the sentence, designated the United States 
_Penitentiary, Lewisburg, Penns;ylvania as the place ot confinement and 
.torward.ed the record. o.t .trial .t'or action under Article o:t War 50½. 

3. · The Boa.rd ot Renew aaopta the statemant of faeta in the Star.t 
Judge Advocatets review. 

4. Murder ie the unl.awf'ul k1J11ng of' a human being with malice 
aforethought, without legal justification or excuse. The malice ~ erlst 



at the time the act is committed and may consist of knowledge that the 
act 'Which causes death will· probably cause death or grievous bodily harm 
(lt:M, 1928, par. 148!, 162-164). The law presumes malice where a deadly 
weapon is used in a manner likely to and does in fact cause death. An 
intent to kill may be inferred from an act of accused which manifests 
a reckless disregard of human life. 

The evidence clearly establishes a deliberau, and vicious killing. 
On the night in question the victim entered her room and a few minutes 
thereafter five or six shots -m,re heard by the other residents of the 
hotel. The manager entered the room immediately and .found accused therein 
with the deceased lying on the floor. Accused stated that he "had shot 
her11 and had tbr0111l the gun "out o.f the lfi.ndcnrtt. The motiTe tor the 
)dJJing was shOlril to be accused's jealousy ot deceased. Every element 
of the offense of murder was proved by clear and compelling evidence. 

The issue of accused's sanity was raised at the trial and the court 
. directAJd an inquiry on that subject at the request of defense. The two 
psychiatrists who observed and examined accused testified that at the time 
of the killing he was able to distinguish right f'ran 1'/l"Ong, adhere to the 
right, and that he was able at the time of the trial to cooperau, inu,lli
gently in his defense. The tact that a German civilian psychiatrist testi
fied that in hi.a opinion accused n.s in a "dream state" at the time of the 
act and consequently was unable to distinguish between right and wrong 
merely raised an issue to be determined by the court. The Board o.f' Re
view is of the opinion that the evidence amp'.cy sustains the court's !ind-

. iDg that accused was sane and responsible for his acts•. 

The evidence is also conflicting as to the degree of accused's intoxi
cation oo the evening 1n question but considem in the light most .favor
able to· accused it falls far short of prorlllg that he was so d.runk that 
he did not fully realize the consequences of his actions. 

5. The charge sheet shows -that accused is JO years of age and single. 
He served in the Army in both an enlisted and cormnissioned status from 
10 August 194.3 to 15 July 1946, when he was released !ran active duty as 
a Second Lieutenant, to accept employment ldth the Army in a civilian 
capacity-. There is no record of acy convictions in civilian li.te. 

6. The court1&s lagally constituted and had jurisdiction over the 
accused and the offense. No errors injuriously affecting the substan
tial rights of the accuseci nre cOlll!li. tted during the trial. The Board o.t 
Review is o.f' the opinion that the record of trial is legal.:cy su.f.f'icient 
to support the findings of guilty and the sentence. A sentence to death 
or imprisonment .for life is mandatory upon a conviction of a violation of 
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Article ot War 92. Confinement :1n a penitentiary is authorized by Ar
ticle ot War 42 tor the otf'ense of' murder, recognized aa an of'f'ense of 
a civil nature and so punish~le by penitentiary confinement !or more 
than one year by sections 452 and 454, Title 18 ot the Unite4 States 
Code. 

3 
·~ 
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WAR DEPARTMi::NT 
In the Office of The Judge Advocate General 

Washington, n.c. 

JAGN-c'..! 323574 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M•., convened at 

Private MAX C. GREEN 
) 
) 

Marburg, .Germany, l April 1947• 
Dishonorable discharge and con

(38343261), alias Staff Ser
geant John H. Wilson, alias 

) 
) 

finement for one (l) year and · 
nine (9) months. Disciplinary 

Staff Sargeant Tex c. Broman, ) Barracks. 
attached unassigned 3rd Re
placement Depot. 

) 
) 

ll>LDING by the BOARD OF REVIt"W 
JOHNSON., BRACK and SMITH, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of-the soldier named above. 

2. The accused was tried upon the following Charges and Speci
.fioatioM: 

CHARGE II: Violation of the 93rd Article of War. 

Specification 2: In that Private Max c. Graen, alias Staff 
Sergeant John H. Wilson., alias Sta.ff Sergeant Tex c. 
Broman, attached unassigned 3d Replacement Depot., did, 
at Lohmar, Garmany-, on or about 22 July 1946, feloniously 
take, steal am carry awa;t 18 Reichmarks, of the value of 
about $1.80., one fountain pen of the value of about $1.80., 
one pair of mans pants, of the value of about $0.90, one 
pair of socks, of,the value of about $0.20, of a total 
value of about $4.70., the property of Guido Jauernig; and 
one fountain pen., of a value of about $0.30, two skirts 
of the value of about $2.50, three blouses., of the value 
o.f about $2.10, one knitted jacket, of the value of about 
$2.00., three pullovers, of the value of about $3.00., one 
ld.ndblousa, of the value of about $1.00., two pairs ot 

stockings, of the value of about $0.60, 2 girdles, of the 
•. 
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value of about $1.50, one bathing suit, of the value 
0£ about $1.25, two garments underwear, or the value 

·of about $2.00, four bloomers and £our chemises, of 
the value of about $1.60, two petticoats, of the value 
or about $1.20, six towels, or the value of about 
$0.90, 500 gr or knitting wool., of the value or about 
$1.50, two necklaces, one gold., one ivory, of the 
value of about $2.00, two rings, one gold and-one · 
silver, of the value of about t,o.50, two bracelets,'· 
silver, of the value of about $0.60, fifteen pounds 
or assorted foods, of the value of about 1().60, of 
a total value· of about $25.15, the property of Elisabeth 
Hoeck. 

CHARGE.III: V:tolation of the 94th Article of .war. 
(Finding of not guilty). 

Specification: (Findi.n~'f of not guilty).· 

CHARGE IV: Violation of the .96th Article of War. 

Specification 3: In that Private Max c. Green, alias 
Star£ Sergeant John H. Wilson, alias Staff Ser
geant Tex c. Broman, attached unassigned Third Re
placement Depot, did, at D:lsseldorf, Germany, on or 
about 25 June 1946, WI'Ongfully represent himself to 
be a staff sergeant for the purpose of deceiving 
military authorities. · 

Specification 4: In that Private Max c. Green, alias 
' Staff Sergeant John H. Wilson, alias Staf.t Ser

geant Tex c. Broman, attached unassigned Third Re
placement Depot, did, at ~sseldorf, Germaey, on or 
about 24 June 1946, unlawfully carry a concealed 
weapon, viz: a pistol. 

Prior to arraignment.,· the follolling Charges and Specifications were 
withdrawn from trial by direction of the appointing authority, to wit; 
Specification of Charge I and Charge I, Specifications land 3 of 
Charge II, and Specifications l and 2 of Charge IV. J.f'ter arraign
ment the prosecution entered a nolle prosaqui. to so much ot Specifi-

. cation 2 of Charge II as reads from and including the words, •18 .. 
Reichmarks" to and including the words "of Guido Jauernig; and.• 
Accused then pleaded not guilty to all Charges and Specifications•. · 
He was found not guilty of the Specification of Charge m and o! 
Charge III, and guilty of all other Specifications and Charges. He 

• was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at 
hard labor for one year and nine months. The reviewing authority 

2 
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approved only so much of the findings of guilty ot the Specification 
of Charge n and o:t Charge II "as involves a 'b:>tal evaluation of $25-15, 
and not the respective evaluations alleged for each item,• approved 
the :!Sentence, designated the Branch United States Disciplinary Barracks, 
Greenhaven, New York, as the place of confinement and forwardrsdthe rrs
cord of trial for action pursuant to Article of War 50½-

3. The record of trial is legally sufficient to support the findings 
o£ guilty of Specifications 3 and 4 of Charge IV and of Charge IV. The 
only question requiring discussion is the legal sufficiency ot ~he evi
dence to support the findings of guilty of Specification 2 of Charge Il 
and the sentence. The subject of inquiry relates entirely to proof of 
the alleged stolen articles and to their respective values, and there
fore, a summary of the evidence is limited thereto. 

4. The ·evidence relative to the alleged stolen articles is contained 
in the testimony of Rudolph Knodt, accused's accomplice;' arid in the testi
moey of Elisabeth Hoeck, the alleged owner of the stolen items. The wit
ness Knodt testified generally that the accused and he took "clothes" 
from the Hoeck home and also certain other items not specifically al
leged in the Specification (R. 13). Of all the alleged items, the only 
ones which were specifically described by Mrs. Hoeck as missing ai'ter 
the theft are a fountain pen, two skirts, three blouses, three pull-
overs (sweaters), two necklaces, two rings, fifteen pounds of food, 
and am:, undenrear• (R. 17). It was orally stipulated that the value 
of the items listed in the Specification is $25.15 (R. 19). 

. Arter being advised of his rights as a witness, the accused 
elected to remain silent and no evidence was adduced by tha defense. 

5. The accused was fou.."ld guilty of the larceny of all items listed 
in Specification 2 of Charge II, of a total value of $25.15. The only 
alleged items sholfll by the evidence to have been stolen are those speci
fically described by 1!rs. Hoeck as a fountain pen, two skirts, three 
blouses, three pullovers (ne~ters), tlfO necklaces, two rings, fifteen 
pounds of food, and 11my Wlderwear. n These constitute but a portion of 
the items listed in the Specification and consequently, the findings 
of guilty as to the alleged items other than those described by the 
'Witness Hoeck, which were not established by the evidence, and the 
finding as to the total value of the stolen items,, cannot be sustained. 

The record of trial contains no competent evidence to prove 
that any of the alleged items had a specific value although the value 
or the items listed was stipulated to be $25.15. The stipulation re
ferred to all items listed in the Specification and thus it can be 
reasonably inferred that each of such items was admitted to be of some 
value. ·Since the evidence shows that only a portion of the alleged 
items were proven to have been stolen, it follows that the record of 
trial is only sufficient to support a finding that those items were of 
some value not to exceed $20.00. 

3 
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Larceny of property of a value of $20.00 or less will support a 

maxi.mum sentence to confinement of not more than six months (par. 104£, 
~.~c;','., 1928). The maximum sent once to confinement authorized by the Table 
of ,..a.xi.mum Punishments for an offense of carrying concealed weapons (Spec. 
4, Chg. IV) is three months. No limit of punishment is prescribed in the 
Table of ~axi.mum Punishments and none is provided by any statute of the 
United States for an offense of wrongfully representing oneself to be an 
officer or noncommissioned officer (Spec, 3, Chg. IV). It therefore re
.mains to be determined Y,1'.at the maxi.mum authorized sentence to conf1nement 
is for this offense. 

\ 
Specification 3 of ·Charge IV alleges that the accused wrong.fully 

represented himself to be a staff sergeant for the purpose of deceiving 
military authorities. 1'he evidence shows that the alleged offense is 
based on a deceitful oral statement made by the.accused to a British mili
tary policeman who lawfully questioned accused's identity in connection 
with the policeman's ,official military police duties. Such an act has 
been denounced as an offense in violation of Article of War 96 (CM 229977, 
Proctor, 17 BR 271, Cm 190611, :Maszeski, l BR 214)• In the Maszesld. case, 
supra, the· accused was convicted of denying his identity as a soldier to 
a military policeman who was then acting in the performance of his of
ficial police duties. In determining an appropriate punishment for said 
offense the Board of Review held that while no maximum punishment is pre
scribed by paragraph 104£, MCM, 1928, for offenses of this kind, that 
paragrapn does prescribe a maximum punishment for a closely related 
offense, namely, the making of a false official report by a soldier 
knol'ling it to be false, which is confinement at hard labor for one month 
a.Y1d forfeiture of t,io-tbirds pay per month for a like period. The nature 
of the misrepresentation practiced by the accused upon the mi.litary police
man in the instant case is but another form of the deceit found in the 
.Maszeski case, and is closely analagous thereto. Thus, we are of the 
opinion that the maxi.mum authorized punishment to confinement for this 
offense o_f which accused was properly convicted is one month.• 

6. For the reasons stated above, the Board of Review holds the re-
cord of trial legally sufficient to support only so much of the findings 
of guilty of Specification 2 of Charge II as finds that the accused did 
at the time and place alleged, feloniously take, steal and carry away one 
fountain pen, two skirts, three blouses, three pullovers, two garments under
wear, two necklaces, two rings, one gold and one silver, and fifteen pounds 
of assorted foods, all of some value not to exceed ~20.00, the property of 
Elisabeth Hoeck, legally sufficient to support the findings of guilty of 
Charge II and of all _other Charges and Specifications and legally sufficient 
to support only so much of the. sentence as provides for dishoncrable discharge, 
total forfeitures and confinement at hard labor-· for ten months. 

/ . 

I, ;'Ii · J . 
(_L~, {b~; .- a:rk t. / , Judge Advocate.V -· . .~k©.v-' Judge Adv~cate. 

> . 

_____________, Judge Advocate. 
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J.IGlf- CK 323574 1st Ind OCT 
JMro, Dept. of the J.rr,q, 'l'ashington 25, D. c. 
TO, Commanding General, United States CoDStabul.aey', .l.PO 1/:,1 

c/o Postmaster, New York, N• y. 

1. In the case of Private Max c. Green (38343261), alias Staff 
Sergeant John H. Wi1son, alias Sta.ff' Sergeant Tu c. Broman, attached 
unaasigMd 3rd Replacement Depot, I concur in the holding by the Board 
of Be'Vi.ew and recomend that only so mu.ch o:t the findl.ng 0£ guilt,: o:t 
Specification 2 o:t Charge II be approved as finds that the accused did 
at the time and place alleged, .teloniou.al.7 take, steal and carry m::r 
one fountain pen, two skirts, three blouses, three pull.overs, two gar
ments undenrear, two_ necklaces, two rings, one gold and one silver, and 
fifteen pounds o.t assorted foods, all of some value not in excess of 
tlfent)" dollars, the property of Elisabeth Hoeck, and that only so much 
o:t the sentence be approved as involves dishonorable discharge, for
:teiture of all pa7 and allowances due or to become due., and confinement 
at bard labor for ten months. Upon taking such action you will have 
authorit7 to order the execution ot the sentence. · 

2. 1lben copies of the published order in this case are forwarded 
to tbis office they slx>ul.d be accompanied by the foregoing holding and 
this indorsement. For convenience o:t reference and to :facilitate at
taching copies of the published order to the record in this case., please 
place the file number of the record in brackets at the end of the pub
lished order, as t'ollowra: 

(CU 323574). 

1 incl THOUAS H. GREEN 
Record of trial l4ajor General 

The Judge Advocate General 
.,

.-: . 

. I r 
1--

....." ........, 

http:teloniou.al
http:findl.ng
http:Be'Vi.ew




IEP.LRrMENl' OF THE A.RMI 
In the O.t!ice ot The Judge J.dvocate General 

Washington 25, D. c. 
7 r~ov 1947 . J.&.GH - Cl( 323S89 

ffl:.STERN PACMC WJNG 
UNITED STiTES ) P.A.CIFIC DIVJSION - Am. TRA?5P<m' COll!WID 

)' 
v. ) Trial by o.c.M., convened at Ha.neda 

) J..rrq .lir Base, Haneda, Japan, 18, 
Captain JOHN D. WA.RD ) 22-26 April 1947. Diamissal, total 
(0-827096), Air Carps .tor.teitures, and confinement t.r,r~ two (2) years , 

CPMON o.t the BWID OF Im:VlE11' 
H01'TE16TEDJ, 0 1BRlEN, and LTIJCH, Judge Advocates 

l. Th9 Beard ot 9'vin ms exam1:net\ the record o.t trial in the cue 
o.t the officer namd abon and submits this, its opinion, to The Judge 
Achooate General~ 

2. Aocuaed wu tried upon the :!ollorlng Charges am Specifications 1 

- CHA.RGE Is Violation o.t the 93rd irticle o.t War (Finding ot. not 
. guilt)-). . 

-
Specitication la. (Fil,d1ng ot. not guilt7). 

Specit.ication 21 (Finding ot not guilt1). 

· Specification 31 (F.Lmi.pg o.t not g\q.lty). 

CSA.BG& n1 Violation ot the 96th Article ot War. 

Spec1!1cation 11 In that capt,ain John D. Ward, -lS39th Ant:, Air 
Fcrcea Base Unit, Western Pacific Wlng, Pacific Division, 
Air Transport Comim.nd, did, in violation or General Head
quarters, u. s. Armed Fcrces, Paoi.tio, Circular 39, dated 
23 ipril 1946, on various occasion.9 trom about 23 October 
1946 to about 12 January- 1947, wro~tully and~ 
use gowrment transportation tar tb9 transportation :trca 
Vau:U1, P.L and from Oid.nawa, Ryukyus, to Haneda J.nry ilr 
Base, Japan, and troa Johnson F:leld, Japan. to Haneda .Arm::/ 
11r Base6 Japan, and disposal thereof tar !1.aancial gain, · 
or the !olloiring pr-opert7 to T.1.t1 S9 cases of wbi•k•Y', 50 
cartons of ciiarettes, and 2 c&n1 ot. lighter runts. 

,I 

(
Specification· 21 In t!w.t Captain John D. Ward, 1539th J..nq Air 

Farce• Bue Unit, Westera Pacific Wing, Pacific Division, 
11.r Transport, Com:and, did, at er near T~o, Japan, trom 
about 15 October 1946 to about lS Januaey 1947, wrongful.17 
and unl&Yhll.7 Hll to Statt Sergeant t. D. Johnson6 an 

http:wrongful.17
http:Comim.nd
http:F.Lmi.pg
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enlisted man, about 708 bottles of intax:icating liquor, 
to 'llita Whiskey, value about $]400, for the sum of about 
$.5,510, lawful money of the Ul!ited States. 

Specification 31 In that Captain John D. Yard, 1539th Army .Ur 
Farca. Base Unit, Western Paci.fie Wing, Pacific Di'Yi.sion, 
11.r Transport Conna.nd, did, in violation of Regula.tion No. 
110-1, Headquarters, Pacific Division, 1rray 1ir Forces, 11r 
Transport Conu:mnd, dated 3 October 19"4, at Tokyo, Japan, on 
or about 19 October 1946, wrongfully and unlaw.f'ully sell to 
Shozo Insawa, a Japanese national, about 1,000 c18arette 
lighter !lints, at a price of about no,ooo, lawful money 
ot· Japan, which said fliIIts were known by the said Captain 
John D. Ward to haft been transported upon military aircraft 
tar the purpose ot sale at a profit. 

Specification 41 In that Captain John D. Ward, 1539th Anr/ 11P 
Forces Base Unit, Western Paci.fie 111:ng, Pacific Division, · 
11.r Traru,port Command, did, in Violation of Regulation No. 
ll0-1, Headquarters, Paci.tic Di"f:i.s ion, j;nry 11r Forces, Air 
Transport COllmalld, dated .3 October 1944, at· Tokyo, Japan, on 
er about 19 October 1946, 'Wl"Ong~ and unlawf'ullT sell to 
Japanese nationals, whose names are unknOIUhabout 6,000 
cigarette lighter fiints, at a price of about ¥60,000, law"
tul money ot Japan, which said !lints were knmrn 'b7 the said 
Capt,aill John D. Ward,· to haft been transported upon military 
aircraft for the purpose of sale at a profit. 

Spec_Uication Sa In that Captain John D. Ward, 1539th 1rmy 11r 
Forces Base Unit, Wes~rn Pacific Wing, Pacific Di'fision, 
11r Transport Command, did, in violation of Regulation No. 
llO-l, Headquarters, Pacific Dimion, Army Air Forces, Air 
Transport Commnd, dated .3 October 1944, at Nakajima laundry, 
in or near Kamata-(u, Ja:.an, duri.ng or about the first week 
of November 1946, at a profit wrongfully and unlawfully eell 
to Japanese nationals, whose name, are unknown, about 50 
cartons ot c:Sgarettes at a price of about ¥10, 000, lawtul 
mone7 of Japan, which said cigarettes were known ey the said 
Captain John D. Ward to haw been transported upon ililit&17 
aircraft for the purpose of sale at a p:-ofit. 

Be plaaded not guilty to all the Specifications and Charges. He was 
found nol. guilty ot tht Specifications ot Chal"ge I and Charge IJ guilty
of Specification 1, Charge II, except the figures •59• and • 50,• sub-
1tituting therefor, respectiwly, the figures, "45~ and •40,• ot the 
excepted figures not guilty, o! the sti>stituted .f'igm'es guilt7J guilty 
of Spec1!1cat1on 2 ot Charge II, except the !igures •$1,400• and 
•$5,510, • suba~ituting therefar, respectivelf, the figures,. •$1,soo• 
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and •$5,500,• ot the excepted tig,n-es not. guilty, o:t the substituted 
figures guiltyJ guilt:, ot Specitications 3, 4, and 5 ot Charge II, and 
guilty ot Charge II. No ev.i.dence ot prev.i.ous con"lictio:as ,ras introduced. 
Be waa sentenced to be disllliseed the serTice, to forfeit all pay and al
lowances due or to becoma due, and to be confined at hard la.bor-tor two 
(2) )'ears. The revining authority- approved the sentence and .forwarded 
the Ncord ot trial pursuant to .lrticle ot War 48. 

3. Tbs e"rl.dence :tor the prosecution pertinent to the findings of 
guilty is eli>stant.1.al.4r as :tollon a 

Accused ns identi:tied as being 1n the :military sarTice (R 6, 71, 
104) • His orga.m.zation ns the 1539th ilF Base Unit, Western Paci:tic 
Wing, Pacific Di-,ision, J.ir Transport Comand (R 6). The 1539th W' 
Bue Unit 11as etationed at, Ha.neda, Japan, during the moIIths ot October, 
November, and December 1946t and JanUB.1'7 1947 (R 119, Pros Bxs 72&, b, 
7Ja, b, 74&, b, c, d, and eJ. 

On the 18th, 19th, or 2oth ot October 1946 Kumio J.!~ recei'fed 
80lll9 lighter fiint.a :trom accused and accompan1ed by him nnt to the home 
01' I-.asa-.a Shoso. Jloriya sold 1000 o:t the fliIIta to Shoso tor 10,000 
yen. The :pN>ceeda of tm sale were turned over to accused (R 73-75). 
The reaining flints were sold to a store called )(1.doria 1n li!:ihonbashi 
(R 81). Also daring October accused accompanied by lloriya went to the 
:Nakajima laundry am sold ".tort:, some odd cartons• of cigarettes to the 
interpreter or oner of the laundry,· receidng 28.yen a package (R 89). 
Ki-.· Iwata Hilcoehiro, one 01' the proprietors of the Nakajima LaUlldry' 
denied Jcnow1.Dg accused (R 94). · . 

'---., _ J.bout tbe laat of October or the first o:t No'fember T/4 L. D. John-
aon; 217th J.ir bgineer DUllp Truck Com.paey, stationed at Haneda, Japan, 
met accused at tbs !lakajim Laundry, and parcbaae(l a case at 1fhiske7 
.tr0Jll accuaed tar $89.SO (R 39). In the latter part of October 1946 ac
cused bad a conftl'sation with lfr. Frank P. Kreiger at the CU:, Ticket 
Office in Tokyo (R 12l,..l.22). Accused nantioned tl:8 aTail&bility ct 
1ffliske7 at Johnson Field and m;_ui.Nd of Ireiger it' be wanted any (R 
122). Ireiger told accused be would t.aa about 30 ca.see and paid the 
entire amount or •the majority- of the amOWJt. required to cOflr tbe cost 
of the 30 cases,• which 11at 125.00 per case• lfOW.d be 11abollt t75on (R
123). .lbout the .first wek in Noven:ber 1946 a large shipment of whiskey-

, .troa Jolmscm· Field was recei-,ed at Haned& J.ray .lir Base (R 7,· 54, 12,3). 
Kreiger loaded 50 ca.sea of tti.e wh18ka7 on a 2t ton truck (R 54, 123) •. 
Thirty- cases belonged to Kreiger and the other 20 belonged to accused 
(R 123). 'l'be 50 eases were then takan and atoNd 1n a room at the City 
Tickat Ottice (R 12.3). later Kreiger was told b:, the accused that an 
enlisted man, Rup:pe,- would be 1n to pick up so.me ot tbs whiskey (R l.Z;-
124). Ruppe, who waa an enlisted man 1n the same organization as accused, 
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bad a connrsation wi:&h accused in the aiddle ot November (R 6, 54). 
Accused told Ruppe at the time that be (accused) bad eold a case o! 
wh1ab7 to a colored o'IZttit and bad receind about $9().00 tor it. later 
accused told Ruppe wblre the latter could dell"9'8r tive cases of whiskey, 
ottered the tive cases to Ruppe tor $60.00 a· case, and in.termed Ruppe 
that it be.delinred tbt whiske:y be would recebe $90.00 a case. Ruppe 
pare.baaed thll whilk:87 trom. accused on the terms stated and sold it to 
Sergeant Johnson at 190.00 a case (R 55). The 5 ca:,es of whiskey in
volved were from the Johnson Field Pool (R 55)•' Ruppe bad subsequent 
transactions with accllSed and Sergeant Jolmson and delivered appraxilll&tely 
60 or 70 cases ot whiskBy to Johnaon. In December after a diacussion ... 
nth aceu:sed concerning a aho~e of assets at the Officers' Clllb of 
which Ruppe -.as steward and acc'IZJed club officer, Ruppe delivered 5 
cases of whiskey to Johnson and received •soma where• between $90.00 
and $110.00 a case. Ruppe turned over to.tbe accuaed the money receiwd 
trom the sale (R 57). , Johnson testified that in all be received 59 cases 
of whiskey (12 bottles 1n a cue (R 42)) from accused and Ruppe and paid 
apirca:imately $5500.00 tor the wbilke:y (R 41). It was stipulated that 
11 about 708 bottles of intoxicating liquor ot the. type referred to 1n 
Specification 2 ot Cm.rge II, .a at the t:i.JDH and place in question ot 
the value ot about JlS00.0011 (R 43). On the tirat S or 10 ca.sea ot 
Tbiekey Ruppe •me.de• $30.00 a case and on the other $10.00 a case. _The 
reduction was brought about because accused beU.Ted Ruppe was making 
too much and be (accused) 118.8 ·taking all the riak. Twenty- or twenty
five ot the cuee ot Thiakey were, at accused'• direction, picked up 
trosa Ireiger at tba City Ticket Ottice by Ruppe. Wb8ll Ruppe picked up 
the liquor be gaw Kreiger moaey to hold tor accued (R 56, 123-124). · 
A.s to the origiA ot tbt liquor which be deliffNd to Joluulon,· Ruppe. 
teetitied on. direct u:ew1m+-iona 

•Q. Thill liquor 11hieh :you deliwred to Sgt. Jobnllon, would 
you ll1nd telling 1rhere that. came from? 

•1. 'lben wu that, Sir? 

1Q. About. when did you start deliftl"bg to Johnson? 
~A. Around thl ld.ddl.e ot No'V81i>er, Sir. SOM•be~. 

around thl Hconcl wek in JlONli>er. 

1nd during that period, do :you know llhere tba Tbialle7 
caa trom?

•A. Part ot· it Cami trcaJobnaon Field am part ot it, tbt 
other part, cw trom Man1Ja. . 

Did ;you He tbl airplane With it? Did 7011 help 1mload'l 
Tea, air. I wu steward t:1"0111 the club and I was supposed 
to unload the Yhiake7. 

Do 7ou kno,r who piloted that plane? 
Capt. Ware! piloted tbe plane to .Johmoa, and be was 
pilot - or at leut he was on tht abip ti-om. )lan1J1. 
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•Q. Was be on the l!!hip?
"A.. Yes, sir." 

" ·* I * * 
•Q. Thia trip to Johnson, when was that? 
"i• The first p.rt of November. 

"Q. Did you unload?
"i. Yes, sir. No, sir, I didn't unload the wbiske;y because 

I didn't even work for Capt. Ward at that t1Jll8. Ina 
working at the in-night lunch and he wanted me to store 
tl:ie 11'biakey, r.nd I said, 'Yes, sir.' 

1 Q. This shii:unt in January, did you unload that? 
~!. Yes. I w:u.oaded all but that from Johnson.• (R 58). 

On re-cross exam1nation ha testitieds 

"Q• You stated that ~ of the whiskey came from Johnson 
and part from Jlanila. How do you kno1r where this 
whiskey came from? 

"i. You· mean all the whiskey? 

•Q. Did somBbody tell you?
".t.. I llnloaded the whiskey off the ship•. 

•Q. On all ot it'l 
~i. I didn't unload it on the Johnson ship. 

"Q. Then how did you know that 11'biskey CUit from Johnson? 
1i. That ns 1t'here it pre1umably came from. It wu told. 

·tome.· 

"Q. icttially, of you oarn knOll'ledge you don't know where it 
came from? . 

"i• They told m frmJohnson Field, and I ha.d t,ro cases of 
whiskey ordered fer m;rself. J.ny enlisted man can do that.• 

* * * •Q. 'Ibo told you that it came from Johnson? 
11!. Well,. sjr., they had a big pool -

"Q. By 'they' who do 'you mean? ... 
11.t.. The officers and: enlisted -men. Col. Moss had a pool. 

It evidently •as OK 1d by Col. lloes. An airpl&ne was 
supposed to go to Johmson and -pick up 10 much Ybiskey 
and bring 1 t back ito the base, and part of it was sup
posed to ha.ff been delivered - before it came back the 
enlisted men could order two cases of whiskey, they said, 
from Johnson Field, and the aCficers could order .four 
cases. I had two cases ardend. Presumabl1', it must 
~~e come from Johnson. 11 .(R 67-68). 
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In December after returning !'rom :Manila accused asked Kfyoshi 
Nakamoto to di8pose of some lighter fiints (R 99). Subseq:uently Nakamoto 
introduced accuaed to Tsuyuld Ka.izo at the club at Haneda lir!ield (R 
95-98, 100). 'W,ben X&izo left the field be 1'&8 carrying a small heavy 
package and was furnished transportation off the field at accuaed 's 
instructioDS (R 98-99). 

J. pre-trial statement o.t accused us introduced 1n eTidence over 
objection by the defense (R ll9, Proa Ex ?l). In pertinent part ac
cused stated tmt he bad been found 1n a comprom:181ng situation by a 
Major Beekn.n. Beekman threatened accused that be would Worm ac
cused's ,rile unless accused assisted Be.kman in the latter's black 
market activities. Prior to a trip to Manila by accused Beelanan· 
arranged that accused should purchase 2 cans of lighter fiints and 
30 cases of whiskey. Accused made the purchase but on his return 
!'rom. Manila was informed of Beekman' s death. Accused bad Kiyoshi 
Nakamoto dispose ot the .:C.ints for him but never reeeiwd payment. 
The 11hiskey was disposed of with the assistance of Ruppe and the l'lllll 

. ot $3,000 1D military currency notes wu receind 1n payment. This 
sum was di'Vided equally between Ruppe alld accused. On another occasion 
while making purcbues from the Johnson Field Liquor Fund tor the Haneda 
Base Liquor Pool accused brought 25 enra cases on b1a c,irn account. Of 
this 25 cases an undisclosed person sold S cases. Accused eold lS cuee 
to Staff Sergeant L. D. Johnson at $90.00 a case, and the remainder was 
sold to Ruppe at $80.00 a cue. Accused believed that Ruppe 11old thia 
whiakey to JohDSon fer $90.00 a case. On a subsequent trip to Manila 
aecllSed purchased a can ot lighter fiints tor $100.00 and 30 cartons ot 
cigarettea tor $25.00. With the assistance o! Iumio l!oriya accused aold 
1000 ot the fiinta to I,ruawa Shozo for 10,000 yen and the balance ot 
the fiinta to a department stare for 60,000 yen. Jloat o! the cigarettes 
nre sold to the Nald.jima X..undry for 10,000 yen. Accused claimed that 
the iroeeeds trom the cigarettes were used to make purcha!lea tor the 
Officers' Club of which accused ,ras club officer, and that be had not 
reimbursed himself for the cost of th, cigarettes. 

In relation to the voluntariness of accw,ed's pre-trial statemant 
Lieutenant Colonel James W. Luker initiated an investigation o! accused 
and others on or about 28 January 1947. 1ccuaed was not available until 
early the tollowiDg morning. J.t the time Colonel Luker did not give 

· accused any warning (R 104). On 3 Febr,ary Colonel Luker read the 24th 
Article at Var to accused aod subsequently accused made several difterent 
statements (R 105-106). Finally on 4 Febrmry in the presence ot Colonel · 
Luker, :Mr. Hanson and Mr. Welch accW1ed made the statenent which 1'8.8 

introduced 1n evidence {R 106). Accused ns 1n an arrest ot quarter 
status am prior to signing the statelDBnt askeda "There 1'1.11 be no need 
for Jll8 to remain in arrest ot qtlal'ter after this is signed., will there?n 
Colonel Luker replied, •I know or no reason ,riv not• (R 109). Colonel._ 
Lulatr also emphasized that •1t was entirely up to the Commanding Officer.• 
(R llO). lt the time at this colloqu;y- the stateniint bad already been . 
made and was in the process of being reduced to writing (R 109). On 
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re-cross exam:!nat.ion ColoDBl L1Jlcer admitted that after midnight ot the 
night pNceding the taking ot_the statement two otticers and a Japaneee 
were sent to accused's quarters am th&t the queationing ot accused . 
pNceding bis statemBnt ns started •about or be.tore daylight-1)ossibly 
ar.ound tow o Iclock• (R llO-lll}. . . ·. 

: F:irst Lielrt.enant James I. Snoddy testi.tied that around two o'clock 
in the morning 1 011 or about the 3rd ol February 1947,• be, accomi:amed 
by tha Assistant Pr01'oat lrarshal, &Dd a Japanese, wnt to accused's 
quarter• and awakened accused tar the pm-poee of having the Japanese 
identity- accused (! 72). 

Daniel E. Welch, Special .lgent, CID, testitied that during the 
latter p.rt ol January or early part ot ~br\lary ha participated in 
an 1nve1tigation of aceued, and, in· the course of the 1.nveatigation, 
questioned accused atter warning hi.a o.t h1a rights lmder the 24th 
J.rticle at War. Welch denied that he made an;y thNats or proid.aes to 
accused, er that bl used arr:, peysical "liolence. J.ccuaed made a state
ment to Welch on 4 February 1947. Welch ide:ntitl.ed proaecut1on11 
khibit 71 u that statement (R lll-112). On cross-e:x:am1ne:tion.1Jelch 
teati.tied that hie questioning of accused on 4 Februar,y had· started 
a~ 9100 o'clock in the morning, aild the state•nt wu made that after
noon (R 113). J.ccuaed did mt appear to be drunk and Welch did not · 
recall accu1ed saying ha •aa drunk er that be bad been taking sedatives 
(R 114). After accused bad completed his statement but prior to h1a 
aigning it be inquired concerning the possibility of being releued 
from con.tiDemnt (R 114). J.ccused signed his statement in tba presence 
o.t Colonel Lunr, Captain Davis, Mr. Clerk, Lieutenant Elliot and Welch 

. (R 114). 
. , 

Accused testified concerniDg the circumstances under which be -.de 
his pre-trial statement. He clamd that tor about two or thNe days 
during the investigation ha was ecmlined to his rOOlll, and was dP1nk1ng 
•veey trequently.• He had "a great deal ot di.tficulty .timing a way to 
go to sleep,• and.Dr. Olson.had him take two seconal capsules each e'ffn
ing. He had.been drinking the day before the contession was signed am 
1 bad been up practieal'.13 th! whole night be~ore,• and bad almoet 1 pused 
out• (R ll5-ll6). Colonel Luker promised him that ha would be released 
from quarters ~ ha signed th:! statement (R ll5). On cron~1111nation 
be admitted that Colonel Lllksr read the 24th Article of War to hi.a bv:t 
it bad never been read to him before am bl did not understand it (R 116). 
He did not aak tor further explanation (R 116). Be was under the inlluence 
of alcohol when ha eigned the statement but beliend be knn what ha was 
doi.Dg (R 11?}. On N-direct exndnation ha retracted the admieaion that. 
ha kDn what be na-doing when he signed the statement (R 118). On re
cross exuiination be admitted that Welch t.old hi.a that anything he said 
might be used agains<" hinl (R 118). He belle1'8d that his •A.OCT• score wu 
about 150 (:a 119). 

7 

http:practieal'.13
http:ide:ntitl.ed


(308) 

4. Evidence tor the defeme a 

J.ooused elected to testify in his own behal! as to Charge I and the 
Specifications thereunder, of Ybich he was acquitted. Three other de
fense witnesses also testified pertinent. to the offens.t1s charged in 
Cm.rge I and the Speciticatiomthereumer. In vielr of accused's acquit
tal. of these o!fenses it is not necessary to set forth the defense 
testimony pertaining thereto. 

Captain Herbert c. Link testified that bl bad known accused since· 
J.ugust 1946 and worked at tbs S8lDl9 place u accused. He ob$erved ac
cused quite fre4'ient.1y· during thia period and believed that accused was 
.tul.t1Jl1ng hi.a work u a soldier. The witness did not know of any 
illegal acts performed by accused and never had any doubt as to accused's 
ability, honesty, and int.egrity- (R 152-153) • 

Mr. William c. Salyer testified that he had known accused far a 
period of approximately eight mont.bs ucl •during that period had daily 
cont.act 111th accused, and that u to accused be "could have no higher 
opinion ot any officer I lcaow." 

5. Accused was town guilty of us~ gO'Yernment. transportation for 
transporting 50 cues of whislmy, 40 cartons of cigarettes, and two cans 
ot lighter nints for the purpose of sale for financial gain in "Violation 
ot C1.rcular 49, Gemral Headquarters, u. s • .lrmed Forces, PacUic, dated 
23 J.i:ril 1946, during the period and at the place alleged (Spec l, Chg 
II). The circular alleged to haw been "fiolated provides 1 

•I. PllRPCSB.-1. The purpose of this circular is 
to curb black market activities by prohibiting illegal 
importation, tranapcrtation, sale, barter, and exportation 
of goods into, within and .trom this theater, and prewnt 
wrongful use of United States mail, and maana of com
munication and transportation turnisbad b;y the United 
States.•. 

* * * •V• D!PCRUTION, TPJ.K>PCRUTION, SJ.LE, B1Rr1R 1ND 
· EIPC>Ir.'.lTIOB.--6. No persons who are members of tbe United 

States Forces aIJIJ./or any United States Govermnental agenc1 
subject to military control nor any other1 subject to 
llilitary law ahalla 

•a. Use any IDBans of transportation operated or 
. .tarniabll!ld by or on bebalt of tl'e United States GO'Yernment 
or her allies, or operated umer contract with the United 
States Goverm19nt to impart, transport, or cause to be 
imported or transported, either on his own behalf or tor 
or through cthe~, directly ar indirectly, except, as 
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specifically authorized., iuto this Thaater and/or between 
any geographical points within this Theater., any article., 
m!rcha.ndise., material or equi:pJ911t not needed far otticial 
ar personal use. 

•b. Sell or barter any- article., nerchandise., 
material, or equipmsnt imparted or transported under para
graph a above. (This shall not be construed so as to bar 
non-pro.tit sales or barters of personal items by and 
bet'WHn members of the United States Forces and/er any 
GovermD!tutal agency subject to military coutrol nor any 
others subject to military law.) 

•c. Use any neans of transportation operated ar 
turniahed by ar on behalf of thl United States Government 
ar her allies, or operated uncler contract rlth the United 
States Government, except aa apeci.tic&ll;r a~harised, to 
export., transport or cawse to be transported., eith'llr on bis 
own bebalt ar for ar through at.hara., directly- ar indirectly, 
out of this Theater ad/or between any geographical pointa. 

· Ti.thin this Theater, any articles, :merchandise, 111.teri&l or 
equipoent for camnercial purpoees. This will il'lclllda send
ing to United States or other places, !or pri'Yate u:se or 
ownership,. it-=i ot United .states property iasnad or 
intended for is.,. in United States Hnice.• 

The unoontri.dicted evidence of reccrd shon that during the period al
leged various shipnent., of liquor were receiTed at Ha.neda Airfield in 
Japan. As to· some of the shipments direct evidence s b:,n that the 
shipments wre receind by- plane, and as to allot tba sb:lpment.s the 
fact that they were receiwd at an air.field supporta the interence 
that they were receind by plane and that the pla.Das ill'folved in all 
the shipments nre military aircraft at the United States. The pre
trial 1tate1119at of accused showa that ha proqured at Johnson Field., 
Ok:ina11'a, and at llem1la fer bis Olm i.ccollllt, at least 45 cues ot 
whiakey- and that this wbi.lkey 11U includsd in the shipmen._ received 
at Ha.neda ilr:tield during the period alleged. This wbi1k:ey 118.S later 

. sold by accused at a .tinanc1&1 profit. 

The pre-trial statenent o! accused also 1hon that that at 
.dit!uent time• accused pure hued 3 cans of lighter ninta. and so 
cartons or cigarettes at 1lanil& and broaght them back to Haneda. The 
mode at tramportation us not specifiitd but the· circum.,tanca, suppor\ 
an interence that it 118.8 Unfl; ed Sta'tes· Governmnt transportation. 
Other e11dence shows that tht n1nts and cigarettes nre disposed ot 
at a financial profit by acc\1Sed. · 

The giat ot the offense charged in Specitication 1, Charge n, is 
that accused used gonrmaent transportation to transport the wh1.ske7, 
flints, and cigarettes with the purpose o:t aelling these articles .tor 
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profit. There is no evidence outside accused's pre-..t.rial statement 
that the flints and cigarettes were transported by govermnent, trans
portation of any kind. Evidence that accused sold cigarettes and 
runts, otherwise uncle.scribed, and with no showing that their origin 
was non-Japanese., does not establish the probability that these articles 
were transported by government. transportation 1lr the purpose of resale 
at a profit. As to the whiskey there is., howrever., substantial evidence., 
aside fran accused's statement., that the pr.-ovisions of the circular were 
violated. The record of trial, therefore., is legally sufficient to sup
port only so much of the findings of guilty of Specification l, Charge 
II as .finds that at the time and place alleged accused wrong.!'ully and 
unlawfully used government transportation for the transportation or 45 
cases or whiskey and disposed of it for financial gain 1n violation of 
Circular 39, General Headquarters, u. s. h1113d Forces., Pacific., elated 
23 Apr.-il 1946. 

Accueed was found guilty of selling 708 bottlea of intoxica.ting 
liquor to Staff Sergeant L. D. Johnson., an enlisted ·man., at a profit 
o! $3700. at tbi place and during tm period alleged {Spec 2, Chg II). 
Tre evidence sho,rs that accused during the period alleged sold one 
case (12 bottles) of whiskey to Jobmlon. Tharea.tter accused met Ruppe 
another enlisted man and agreed to sell wbiak:ey to Ruppe., telling Ruppe 
that he could in turn sell the whiskey to Johnson at $90.00 a ease. 
Ruppe agreed to the proposition, purchased some whiskey from accused 
at $t0.00 a cue and some at $80.00 a ease and 1n turn sold the whiskey 
thus purchased to Johnson at $90.00 a case• . During December Ruppe 
delivered another 5 eases of whiskey to Johnson receiving $90.00 to 
$110.00 a case and tUl"ned the proceeds of the sale over to accused. 
In this instance Ruppe had not; previously purchased the whiskey from 
accused. There na substantial proo.f' that Johnson had purchased 59 
cases of whiskey 1n all. It is apparent, therefore., that of the 59 
cases or whiskey alleged to hue been sold by accused to Johnson, 5) 
or them were, in !act, sold to Ruppe. The fact that Ruppe in turn 
sold these 53 cases of whiskey to Johnson., purauant to in.f'orma.tion 
furnished him by accused, does not constitute Ruppe u accused I s agent 
in tm sale to Johnson. Ruppe, 1n relation to the 53 cases of whiskey, 
was not aecueed 1s agent; but a ''Bona Fide purchaser far value," and hie 
sale or the ll'hiakey to Johnson 11'8.S bis Olfn act in relation to his cmn 
property. Accused had divested himself of all title in the 53 cases of 
whiskey by the sale to Ruppe and no longer could direct its disposition. 

As to the 5 cases delivered by R~pe to Jobn.,on in December, there 
wae no sale by accused to Ruppe and the proceeds o! the sale were received 
by accused. In this transaction, the court could properly, find that Ruppe 
was aceu.,ed I s agent, and that the sale of these 5 cases was chargeable to 
accused. It was stipulated that the value of the ?00 bottles of whiskey 

, mentiomd in the specification was $1800. It fol..lc,q that the value of 
72 bottles (6 cases) _of the sami, was about $180.00. The record of trial, 
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therefore, supports only so much of tbe finding ot guilty ot Specitication 
2, Charge II, as finds that during the period and at the place alleged, ac
CllSed did, wrongfully and unlmr.tully sell to Staff Sergeant L. D. Johnson, 
an enlisted man., 72 bottles of intoxicating liquor, to wita whiskey-, value 
about $180.00., for tbe Slllll ot about $540.00. The conduct of an officer in 
selling whiskey to an enlisted man under· the circumatances of this case is 
conduct to the i:rejudice ot good order and 11.ilitary discipline (Cll .313445, 
Shirley). In this case the offense was aggrHated by the unconscionable 
profit exacted by accused. 

Accused was also found guilty ot selling lighter fiil'Ite on two occa
aions (Spec• 3., 4; Chg II) and cigarettes (Spec 5, Chg II), at the times 
and places alleged, lcnOll"ing that the tlints _and cigarettes bad been trans
ported by military aifcraft for the purpose of resale, in violation ot 
Regulation No. 110-1, Headquarters Pacific Division, l,;nq l.ir Forces, l.ir 
Transport Command., dated .3 October 1944. 

It 1s not necessary ir, our view ot the case to discuss the pl"O"fiaiona 
of the regulation alleged to have been violated. A.ccused 1a pre-trial 
statement shows that accused purchased the runts and cigarettes outside 
of Japan and transported the items .to Japan tor the purpose ot resale. 
The evidence othel"WUle shows.that accused sold the ite• 1n question at 
an excrbitant profit. · There is, however., nothing in the evidence pJ.iunde 
accused's statement to ah.ow that the origin ot the items was other than · 
Japanese and there 1a nothing .to establish the probabi}.ity that the iteu 
wre transported by military aircraft·. Even in accused's statement. the 
assumptio~ ot the latter must be based upon inference. The essence ot 
the offenses charged is the sale for profit of items transported by :mili- . 
tary aircraft and there must be some evidence other than accused's 
statement, 'which shows the likelihood that tbl iteno ,were so transported. 
That evidence is.. lacking and. it is, there.fore., the opinion of the Beard 
of Review that the record of trial does not support the findings ot guilty 
of Specifications 3., 4, and 5 of Ch9.rge II. 

6. The defense objected to th.,_ admission in evidence of accused'• 
pre-t.rial statement. Accused testified that the evening before the dq 
on which be made his statement he had been drinking and had also taken 
two seconal tablets prescribed by a physician. It does not ap:e9ar that 
at the time he made his statement that accused was uneonscioua ot lrbat be 
ns saying, and in the opinion ot tne only witness, who wu questioned 
concerning ·accused'• sobriety, accused waa nOl'll&l. It does not appear 

. that accused wu incOllpetent at the time the conteaaion wu made ( Cll 
. 228891, .Robnett. 16 BR 359, .363). • . 

The evidence shows that at &PirOXimatel7 2100 o'clock in the aorn-
.. ing of the day on which accuaed made his statement ll4!t, wu awakemd in · 

order that m might be identified by a Jape.IJ8se w:ttnaaa. Subsequantly, 
at about daybreak or 4100 a.m • ., a :military superior, Colonel Luker cca
:menced interrogating him, am at approximately 9100 a.m. a CID agent, 
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Welch, camnenced to interrogate him. The statement was made that after
noon. Prior to making the statement the 24th Article of War was explained 
to accused. . Whethar these conditions were such as to compel accused to 
~e his pre-trial statement was iroperly a question for the court to 
dee ide (CM 252086, tissell, 33 BR 331, 343). 

1ccused also claimed that before signing bis statement Colonel Luker 
p:-omised hilr.1 that he would be released from arrest in quarters. By ac
cused's own testimony, he had made his statement at the time the purported 
promise was ll!B.de. 1ccused's statement would be admissible against him if' 
naver &igned as a signature is not a prerequisite to the completion or a 
statement {CM 273879, Simpson, 47 BR 99; 110). A promise made subsequent 
to a confession may not be said to have inspired the confession {CM 
265538, Pamplin, 43 BR 63, 65). The Board is of the opinion that accused's 
pre-trial statement was properly admitted in evidence. 

7. The records of the Department of the Army show that accused is 29 
years or age, married, and the father of two children. He is a graduate 
or high school and the Rutgers University School or Husbandry. In civilian 
11:re· he worked as a machinist. He had enlisted service from 28 February 
1943 until 4 July 1943, when be bees.ma an aviation cadet. He was commis
sioned a second lieutenant l2 l!a.rch l9"4 and was subsequently promoted to 
first lieutenant and captain. While a member of the 15th 1ir Farce in 
Italy, he flew 66 missions and .35 sorties. He has been awarded the Dis
tinguished Flying Cross and Oak Leaf' Cluster and the ilr Medal with tour 
09.k leaf Clusters. Efficiency ratings of recOt"d show that ·he has been · 

'·, rated as excellent for tha following periods a l July 1944 .to 31 Tocember 
1944.i l July 1945 to 31 December 1945; and l July 1946 to 31 tecember 1946. 

The Board of Review has considered the following communications per
taining to clemency on behalf or accuseds Letter to Colonel John P. 
Dinsmore, Special Assistant to Chief, Legislative and Liaison Division, 
from llr. James A. Pike, A.cting Captain of Ietectives, Department of Police, 
.1.tl.&ntic City, New Jersey, dated 21ugust 1947; letter to The idjutant 
General from the Honorable T. llillet Hand, Member o! Congress, dated ? 
.l.ugust 194?. 

8. The court was legally constituted and .had jurisdiction of the 
person and tba offense,. No errors injuriously affecting the substantial 
rights at accuaed nre committed during trial other than as discussed 
above. In the opinion or the Board the record of trial is legally suf
ficient to suppOl"t only so much or the finding or guilty of Specification 
l, Charge II, with respect to the property alleged as involves 45 cases 
of whiakey,; only so much or the fi:ooing o! guilty or Specification 2, 
Charge II., as finds that during the period and at the place alleged, ac
cused, did, wro~rully and unlawfully sell to the person alleged 72 bottles 
of intoxicating liquor., to rlta whiskey, vall.1fJ about $180.00., for the 
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sum of about :iii540.00; legally insufficient to support the findings of 
guilty of Specifications 3, 4, and 5, Charge II; legally sufficient to 
support the finding ot guilty of Charge II, and the sentence a.'ld to 
warrant conf':irmation of the sentence. A sentence to dismissal, total 
forfeitures, and confinement at hard labor for two (2) years is author
ized upon conviction of a violation of Article of War 96. 

lJ 
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iov2 (: nu .JAGX • CK 32$589 

fOa the Seoretary- or th• Jra7 

1. hrauant to heoutive Order lfo. 9656, d.ate4 ta Ka.7 1945, · then 
are trumitted. her..ith tar your a.otion tu reoor4 et vial and 1;u 
opinion of the Board ot ReTi• in the oue ot Capta.ill John D. Ward 
(0-82 7096 ), Air. Corpa. · 

2. Upon tri&l b7 general oourt-ma.rtial thia offioer was fo\lDd 
guilt7 or wrongfully am unla.wtully am in "Tiola.tion ot regal.aUona 
wsi.Ag goTermnent traDBporta.tion to transport -45 ouea of whi1lc:e7, 40 
oartons ot oigarettes, am two cans of lighter tlint1 tor the purpose 
of aelling the same in Ja.pa.n at a fiD&J10ial profit, in Tiolation ot 
standing orders (Speo 1, Chg II)J ot wrongf'llll7 a.lid lllll.atull;y aellillg 
to an •Dliated. J111LJ1 708 bottles of 1rh11lc:e7· at a profit of $3700.00 
(Speo Z, Chg II)J and of wrongfully and Wllotully- u_llling o1garettea 
and lighter flint• at a tinanoial profit k?lOWing 11b.e 1ae to ban °ltHD 
tra.uported. upon. m.11t&r7 airora.f't tor the purpose ot naale iii Tiola• 
tion. of 1ta.ndi•g orders (Speoa 3,4, am 5, Chg II)J al,l ill Tiola.tiOll 
of .A.rtiole of War 96. He wu ·aentenced to be dismiaaecl the aerrtoe, 
to t'orteit all pq and allcnranoes due or to beoome clue, and to be oo:a.
.tined a.t ha.rd la.bor tor 'bro yeara. The renewing a.uthorit,.- approTecl 
the aentenoe and forwarded the reoQri ot tri&l tor action under Artiele 
ot It.r "8. 

3. .l a\DIDUJ' ot the e"Tide:nae 11&7 be found in the aooomp4U111:ng 
opinion ot the Board ot Renn. The Board ia ot the opinio:o. that the 
record ot trit.l. ia legally autticient to aupport onl7 ao 11Uoh ot tu 
tillding of guilt)- of Speoit'ioa.tion l ot Charge II u pertains to the 
tra.naportatio:o. ot wh11ke7J onl.7 ao JRUeh of the timillg ot guilt)- ot 
Specitioa.tion 2, Cha.rge II, u tim1 that a.ocuaed told '12 bottlea ot 
whiakey to the DU1ed enliat.d. man at a protit ot about pso.oo, legal.17 
insufficient to aupport the tixiding• of guilt)- ot Speoitioationa &, 4, 
a.z1d 5, Charge IIJ a.nd legally 1uft1oie:at to aupport the tilldi:ng of 
guilt)- of Charge II and the 11entence am to warra.nt oontirmation ot 
the 1entenoe. I oonou~ in that opinion. 

.lcoaa-ed 1rUI on duty at H&neda. u,q .lir Bue Japan and dlU"ihg the 
period fro• October 19-46 through Jan1ary l~T eTidence imepement 
of hi• pre-trial ata.tem.ent ahows that he trUU1ported at leut t6 ouea 
ot whbk:97 b;r military- airoratt and aubaequently aold the aame at a 
pro.t.t.t. · It wu alleged that _during thia period 69 ca.Ha ot whialc:e7 
were aold b,- acouaed to Sta.ft Sergeant L. D. Johnaoa. !he proof, holr
ner, ah.on that but 11.% o&HI were 101d to Johmon b-, aoomecl and the 
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remainder were, in f't.ot, sold to another erll.iated. an. the ooat ot the 
ab: ouH to accused •a.a about $180.00 and he nalbed approxi..,tel7 
f540.00 on his aales to Johllson. In h1a pre-trial atate:ment aooued ad• 
Idtted purchuing lighter fiinta and oigarettH in Mt.nila and aubaequentl.7 
aelling them. at a profit in Japan. It oould be interred troa the state
ment; that the lighter flints and cigarette• were trusported. b7 aoo•ed. 
.troa llanila. to Japa.n in :ailitary aircraft. Th• Haenoe ot the ofteme1 
with which aoouaed wu charged in relation to the lighter nin1a &lid 
cigarette• wu the Tiolation of an order prohibiting the reaale tor profit 
ot itellll tranaporbd b7 Jlilitar;y airora.t't. In the opinion of ·the Board 
there wu no eTidence alitmde aocued'• pre-trial 1tatement, ot the trau
portation by' JDilit&ry airora.t't or other ·government trauportation of the 
lighter ninta and oigarettea, am tor that reuon the tindinga of guilt,
ot tbe otfenaea baaed on these tramactiom are not aupported 'b;r the erl• 
denoe. 

4:. 'fhe record• of the Army ahow thrt.t aocuaed i• 29 19ar• ot age, 
married and the father of two children. He 1a a grad:uate ot higk aohool 
and of the Rutger• Uninrait)r School of Huabamey~ Ia oivilian lite he 
wa.a employed as a ma.ohinbt. He had enlisted HrTioe fro• 28 .Februaey 
1943 until 4 July- 19U, wheu he became an arlatioa oadet.. Re wu eo:a
lliaeioned a 1econd lieutenant. on 12 larch 1944 and wu aub1equentl7 pro
moted. to firat lieutenant am captain. llhile a :aober ot the 15th .Air 
Foroe "in Ital7 he ti.w 66 :miasiona am SS aortiea. Be hu been awarded 
the Diatinguiahed Flying Crou and Oak Leaf Cluter. am the ilr Kedal 
with tour Oak Leaf Cluster,. Etf'1cienc7 ra:tiziga ot reoord 1how that he 
hu l>een rated u excellent for the tolloiring per1Cld.a • 1 Jul;r 19" to 
31 December l944J 1 Jul:, 1945 to 31 Deoember 1946J am 1 July- 1946 to 
Sl December 1946. 

Consideration hu been given to the tollowing oollDlllUlios.tiona which 
. reco:anend clemeno7 on behalf of aoowed.1 .l letter to Colonel John P. 
· DiD.11110re. Special Auiltant to Chief. Legillative am Liaiaon DiT111on, 
troa Jlr. Jamea .l. Pike, Acting Captain of Deteotivea, Departmem. ot 
Polio•, A.tlantio Cit:,, !Tew Jersey-, dated 2 J.uguat 194TJ letter to 1'he 
Adjutant General troa the Honorable 1'. Millet Ha.m, Ke:aber ot Co.ngreu, 

. dated T August 1947. 

&. I ncoJ111nend that the _f'illdinga ot guilty- ot Speoitioatiom a, ~ • 
. and & ot Charge II be diu.pprovedJ that 10 auoh of the t'indinga ot guilty 
.of Speoif'ioa.tion 1, Charge II, be dias.pproved u inTolve• the uae ot 
gonrmient tranaportation to transport oiga.rettea &lld lighter flintlJ 
am that only so muoh of the ti.Ddinga or guilty of Speoifioation 2, 
Cha.rge II, be apprond a.a involTeis a titlding that a.t the pl-.oe and time 
alleged ,accused did wrongfully am unlPtully sell to the person alleged 
72 bottles of intoxioating liquor, to wit. whiskey, value about $180.00, 
£or the awn.' of' about i540. 00. I reool'll?llelld that the • entenoe be oontirmed 
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but in view of the prior excellent service of accused which inclu:led 
extensive combat duty recommend that the forfeitures and oonfinement 
be remitted and that the sentenoe as thus modified be carried into 
execution. 

6. Inclosed is a form of action designed to carry the foregoing 
recommendation into effeot, should'suoh recommendation meet with your 
approval., 

2 Incla THOMAS H. GREEN 
l. Reoord of trial N.a.jor General 
2. Form of aotion The Judge Advocate General 

{ acuo 88, 18 Dec 1947)• 
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WAR DEP.ART14Eft .. (317)
In. th• 0ttioe ot The Judge J.d-.ooate Ge:a.eral 

Wubingtoa, D.C. 

12 SEP 1947 
t1•ITED STAT.BB ) 

) 
Te ) Trial b7 G.C.K., oo:a.nnecl at Headquarlera 

) PHILRYC0K, J.PO 707, 21-$0 'Pril l"T. 
Pir1t Lieute:m.n, BDJ.Allll J. ) Di1mi11al and oonf'inem=t tor '\wo 7ean. 
JOlDJS0» (0•1336297), Trampor- ) 

. Mtioa Corpa ) 

---~---------------------------OPIIIOI ot the BO.Am> OF R.EVIllf 
SILVERS, »..U'IB t.lld. J.CIROlD, Judge .A4Toeat .. 

1. The record ot trial 1A the oue ot the ottioer JWDeci aboTe hu 
been eD.llli.ned b7 the Board ot ReTin am the Board aubm:h th11, 1ta 
opWon, to fh• Judge J.dTOeate GeAeral • 

2. The a.oouae4 wu tried. upon the tollowiag oh&rg•• aDd •peoitie&• 
,1om1 

C:Hl,Jl;B Ia Violation ot the 95th Article ot War. 

· Specitioa111ona In "11.at lit Lt Benjud.n J Johneon, 'l'C, Rxohange 
ottioer, Bra.noh Exolwlge #79, M48th Quaneraader !ruolc 
Co., J.PO 900, did, at Xanila, P I, on or about -4 BoTeJlber 
1946, wi-.ll illteJI'\ to deoeiTe, otfioially report to the A:nq 
Exohan&e ST, that tu strength to be aeM'ed by' Branoll hohance 
#379, 3448th Qaarterm.ater 'truolc Co, wu 2170, whiola report; wu 
lcncml bf the aaicl lit Lt Benjaaia J John.Ion to l>e antrue. 

Speoitioation 21 In that lit Lt Benjud.n J Johnaon, TC, ..., 
did, at Jlanila., P I, on or about 1a BoTember 19'6, with ia'\011.t 
to deoeifl, ottioiall7 report to the U"llfl Exchange ST., tu:~ 
the 1trength to be urnd by' Branch Exchange #379, 34'8th 
Qaartermuter Truolc Co., wu 2,69a, whioh report wu kDa.m 
b;r the add lit Lt BeDju.ia J Johnson to be untrue. 

8peoit1oatiozi la In that lit L,. BeDjaa:in J Johnao11, •••• 414, 
at Jlanila, · P I, on or about 2 I>eoember 1946, with intent to 
4eoeiTe, ott1oiall7 report to the~ Exchange Sy., that tile 
atrength to be 1erTed b;r Branoh Exeh&Dge #T9, ~th Quarter
muter 1'ruok Co.• wu 2, 93', which report wu tnowu by' t.lle aaicl 
lit Lt Benjald.a J Jolmaon to be untru. ·· 

Specitioat1·oa •• In that lit Lt Ben.ju.ill. i Johmoa. · •••, did. •" 
Manila, P l, • or about 6 December 19fr6. with intent to 4eeeiw. 
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otfici&ll7 report to the ArST Exchange ST•• that the atrength 
to be aerTed by Branch Exchange ~79. 3448th Quartera.ater 
Truck Co •• YU z.2a>. whioh report YU known 'by- the a&id lat 
Lt Benjamill J Johnaon. to be 1mtrue. 

Specifica.tion. 6 a In that let Lt Benjud.n J Johnaoa. •••, did. 
&t lianila. P I. on or about 6 Ja.nuar.r lKT. with intent to de
cein. ott'ioi&ll7 report iio the Jrsq kchang• ST., that tile 
atrength to be aerved by Branch hchange #T9. 34"48th Qaarter
J11aater Truck Co., Yu 2,871, which report ,ru mown b7 the aaitl 
lat Lt Benjud.n J John.Ion to be untrue. 

Specification 6a In that lat Lt Be».jamin J John8on, .... did., ail 
l4a.nila, P I, on or about ... Febru&r7 1947. with intent to 4eoein, 
offioi&.l.l;y report to the Army Ex.change ST.• th&t the etre~. 
to be Hrved by Branch Exchange #579, 3448th Quartersaater Truolc 
Co., wu 2. 709, whiob. repon YU mown by the aaid lat Lt 
Benja.min J Johnson to be untrue • 

. CHARGE Ila Violation of the 96th .lrtiole ~ War. 
Specification li In that lit Lt !enja:m.Ja J Johmo•, ..., hanng 

been appoiatecl Branch ExchaDge otficer tor the :SN.Itch Exchange 
#379. 3448th Quartermaster !ruck Co., did., -gr01al7 neglect ill 
ott'ici&l dutiea by· t&ilure to proTida proper 1uperviaion onr the 
Exchange and tho acco\1Jlta thereof, h'm on or about 1 lonaber 
1S46. to 011 or about 14 Februe.ry 19'7. 

Specitieation 2a In that lat Lt Benjamin J Johnson, .... d14 
diatnbute "bonuaea• to the ciTilian 1:mpl97ee1 of Branch Exche.11.ge 
f579, '3448th Quarterma.ater '.rruok eo•• in Tiolation ot A.Flr!$P.A.C 
Regulations 76•6, from. cm or about 1 JloTember 194G,. 1;o one or. 
about l.fi. February lKT. · 

Speeifioatioa 81 !Ji that lat Lt B@!ljamin J Johuon. ..•• Ju.nng 
been appointed Branch Exoha.nge Offioer tor Branoh hch&llgo #379, 
3'48th Quartermaeter Truck Co.• did, fail to :make proper &OOO\Dlt•· 

ing ot J110:nie1 righ1;tully belonging to the Afft1 Exchange BT., l'7 
tailing to turn OTer to the J.nrrJ- Exoh&nge Sonioe, •oniea accu
mulated aa overage•,· .from on or ,aboct 1 JlOTember 1H6, to Oll or, 

. ab~ut 14, Februar;y 194:7. 

IJAt plea.4ed. not· guilt)- to e.ll ohargea and 1pecitioatiou. ·lte na found guilty' 
ot all oharg•• · am apeoitioe.tina, exeepthg the tigur.1 am word •1,t. February 
lMT• 1A SpeQitioa:Uoa 2 et Chu-go II, 1ubat1tvting 'therefor, reapeotinq, 
tlae tigarea am wor4 •z1' ·Jamuu7 194:T. • lfo •Tidenoe ot preTieua eOZl'rio• 
tio:u-wu introd.u-4•. He wu eeatenc•cl to be dillliaed. the 1ernee &lld to 
De oom'lnecl &1. _ha.rd l&bor at 1uoh pla.oe ,·a" the reTining auth.oriV lligllt 4ir.o, 

. . . . .. ~ . 
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tor two 7eara. The renewing a.uthori 't7 a.pproved the 1entenoe, designated 
the United States Diaoiplinaey Barracks, Fort Lea.vemrorth, ICa.Dau, u the 
plaoe ot oontineunt and tonra.rded the record ot trial tor action \mder 
Article ot War 48. 

3. EvidenM tor the Proaeouticm 

It wu agreed and. 1tipulated bJ the pa.rtiee, the aoouud apeoitiea.117 
joining therein, that the tollcnring dooumenta would be reoeiTed in eTidenoe 
without objeotion, Yi.a• 

Proa. &:. 1, ~P.A.C Regulation.a Bo. T6•5 •..lrlriy' E:tohange 
Sernoe• da.ted 19 »a.roh 1946. 

Pro,. Bx. 2, Certified true _.opiu ot the atrength repc:rt• 1ub
mitted by' a.oouHd u Poat hchange Otfioer, 379th Branch Exchange to 
Hea.dqua.rter1 Philippine-~ Coanand Jr,q Exchange SerTiH DiTiaion 
tor 4 BoTember 1946, 13 loTember 1946, 2 December 1946• 6 Deoeaber 
1946, 6 Januar;y U47 a.Dd 4 Februa.ey 19'7. 

Proa. Ex. 3, Ertraot copie• ot morning reports ot uni.ta aernd. 
by- Branoh PX Bo. 379 tor, November 1946, 13 IoTember 1946, 2 December 

.1946, 5 Deoember 1946, 6 Janua.ey 1947 and 4 February 19'7. 

Proa. Ex. 4, Letter, Subjects •.uaignment ot Unitt, • liq Fhilippine 
Baae SerTioe COIDllland, .14 Deoemher 1946, 1hawing reuaigmnent ot 2:1.07 
?C ?ruck Co. (PS) (ProT) aa ot 16 December 1946. 

Proa. Ex. 6. Section III, General Order• No. 230, Hq US Anq 
Fore•• Weatern Pacific, dated 23 October 1946. Inaotinting 24th 
QuarteJ."llaater Refrigerator Platoon, PHIBCOM, etfeotiTe 10 NoTelllber 
lS46. 

Ch&rge I and ita Speoifioa.tiom 

l!r. Fernando P. de tagle, Iawit, Cante, an ad.miniatn.tiTe uli1taJ1t at 
tho J.nv Exchange Sernc.r, main exchange teatitied tha.t during &ll the tiae1 
mentioned in the reoord he had charge ot the iuuanoe ot poat exohange 1uppliea 
to the branch e.xchangea and that such 1upplie1 ..re iuued in accordanee with 
the mmber ot men 1howu on the atrength reporta aubmitted by the po1t e.xohange 
ott'ioer1. Beer wu authorized to be iaaued a.t the rate of two cue• per 
J10nth per man, oiga.rettea at the ra.te of tiTe oartou per aonth per IWl• 
13,000 oarton.1 of oigarettea alld -l600 oue, of beer were i11ued to Post Ex
ohange 379 tor the aonth of December. 20,000 oa.rtona ot oigarettea were i11ued. 
tor the :.onth ot Jama.ey 1947. Kr. de Tagle identified aocuaed u e.xohange 
ottioer ot Poat hohi.llge llo. 379 from llonmber ls.46 to Februar, 1947 C- 8-11)• 
.A.ocuaed clr• about thne-tourtha of the authoriud 1upplie1~bued 011. hia 
1trength repona (R 16). Tile aotua.l unit atrength u 1hown by- the Morning 
Reports and.·the ,trength oertitied by the a.ocuaed are ut torth hereinatter 

a 

http:Janua.ey
http:Februa.ey


(320) 

u tollowaa 

Unit 

3448th TC Trk Co. 
3626th TC Trk Co. 
3693rd TC Trk Co. 
3776th TC Trk Co. 
Hq & Hq Det 221st Q)( 

Totals 

3448th TC Trk Co. 
3526th TC Trk Co. 
3693rd TC Trk Co~ 
3776th TC Trk Co. 
Hq a: Hq Det 22lat Q)( 

Tota.ls 

3448th TC Trk Co. 
35~th TC Trk Co. 
3693rd TC Trk Co. 
3775th TC Trk Co. 
Rq & Hq Det 221st Qm. 

'?otal1 

4 November 1946 

.A.otual Strength 
(Morning report•) 

226 
222 
179 
250 
206 

1082 

13 NoTelnber 1946 

180 
154 
1-!9 
2H 

186 

883 

2 December 1~6 

174. 
129 
138 
199 
183 

.-
82i 

Strength oertitied by aceua•d 

359 
348 
368 
337 
4:08 

Hq Diap 47 
24th Re£ 221 
281 QM 102 

2170 

359 
349 
366 
338 

_ 408 
Hq Diap 4:7 
24th Ref 221 
281st Qm. Bil~ 

2593 

339 
349 
366 
338 
,os 

Hq Diap 4:7 
2tth Ret 221 
281 QM Bil 525 
576 Eng Dp 

Tr Co. 3U 

29M 



6 Deoember 19" 

3448th TC Trk Co. lH IS9 
3526th TC ?rk Co. 129 k9· 
3693rd TC Trk Co. 138 S61 
3776th TC Trk Co. 199 H8 
Hq & Hq Dei 22lat ~ 184 .OS 
2106 TC frk Co. 110 llT 
2107 TC '1'rk Co. 110 126 

Hq Dbp 
2, h.t 221 '' 
281 ~ Bil 626 
575 Dp tr 

Co Ul 
2108 TC 'l'rk 

Co 12.7-
1'ottJ.a lOM .. HZO 331':-

6 January lKT 

3448th TC 
3693rd 1'C 

'1'rk Co. 
frk Co. 

169 
1'7 

343 
sio 

3775th 1'C 1'rk Co. 212 869 
liq & liq Det 221a, ClK 159 419 
608 1'C Trk Co. 110 2106 TC 1'rk Co 
610 !C frk Co. 110 

2101 • 
2108 • 

166
• • 192
• ~ 176 

liq Diap 48 
24:t.h Ret an 

-
670 Eng Dp Co291 
~11 • • • 289-

Tott.la 801 2877- 2e1, 

, February 19'7 

3448th 1'C Trk Co. 14:8 S6S 
S69Srd fC 1'rk Co. 136 369 
3776tk TC '1'rk Co. 182 S91 
608th TO frk Co. 98 225 
510th TC frlc Co. 97 2S8 

liq & liq De-\ 22lat ~ 1'6 '18 
Batt.-c• 639 FJ. 100 .128 

2, Ret 337 
llq Diap 60 

Tott.la 906 2709 

& 
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Io •xtract oop1e• ot aorning report, appear in the reoord tor mait• li•ted 
by aooued in hil 1trength reports u •11q Diep.• •24th Ret.• •2s111J 1.- BD..• 
•574 Engr Dp fr Co.• 

Prior to 28 February 194:7 Major s. J. Conll wu ()ODMndin.g otfi~er 
or the 22llt Quuterma.ster Battalion. He testified tlv.t the 24th Ref'rigen.tor 
Platoon wu deaotinted on 10 llovelllber 1946. but the per1onn•l ot suoh wu.iJ 
were nputed to ha.Te rema.ined in the 'Yi.oinity- or the 221st Quarterauter · 
BattaliOll a.nd had aooeu to the :S79th Branoh. Exohan.ge. The 670th and 576-tll 
D~ fruolc Co¥1panie1 were not & part or the 221st Quartenu.ater Battalla. 
although the personnel or then unit, D.7 ha.Te used the post exchange (R 
:56-37). Major Covell, nenr hee.rd ot the 2811t Quartermuter Battalion but 
the other unita li1ted in the 1trength report• had on oeouion been located 
in the vioiniqr or the aforementioned post exchange. 1'he oon.tolidated 
strength ot all the uni.ta wu nenr u great u that ehc:nrn in the repCll"U 
aubmitted by aooUled {R 37~). :che battalion had a oapaoity tor about 
400 ouual troopa and during Deoember 194:6 aDd Janua.17 194T uveral hundred 
ouual1 a.rriTed and depa.rted,some ataying two or three dqa and other• re• 
maining tor a week or longer. Ill Deeember 19"6. Major Coven nrba.117 in-
1truoted aooused to ull po1t exohange 1uppliea to :milit&17 per1onnel onl.7. 
-.nd not to sell to ohillana. He later gave to aoouaed a "Written order to 
the same efteot. Thi• wu done beoauae th• m&jor notioed o1'Yi.11an• with 
oiga.rei;tes which obTiousl7 oa.me trom the post exohange. In the early- part 
ot January-. Major Conn' reoeiTOd. a. letter relatin to the operation ot th• 
post exchange. Re directed hi• executive oftioer. C,.ptain Xi.naella, to 
make &. prel1m1n•ry-.inTettigation. Shortly- theree.fter the battalion oom.
mamer oloa~ Dru.oh Exolwlge° 379 (R 30-31). 

'Captain Rarry- F. XinHll&. tHUtied that he wu oolml&Ildiile ottion ot 
the 3'48th '1'C ?ruck COJIIP&DiT and adjutant or the 22lat Quartenu.ater Battalion. 
He identified Proaeoution.Emibit :lo. 3 u being the oertified true oopiee of · 
the morning report, ot the uni.ta compriling the Z2llt Quarterma.ater B&ttalion•. 
and 1tated that they lhowed the exaot strength or the unita tor the perioda .. 
ahawn thereon. Prior to and duriDg J,me or July' ot 1~ the aoouud ba.4 
prooured the atrength ot th• \1l:dta trcn. the reoorda or h11 ottio• but he had 
not made request or him tor the 1trength ot th• unit• since such dt.te. 
,Captain nnaellt. identified.. the 281111 Quarterauter Battalion u a uni1J ot 
the 8th J.nq looat•cl in Ja.pan which could not ha.Te been aernd b7 Branch 
Exohange lio. 319 (R 68). 1'h.e "ritneu had no Jcnowledge thail un o_t the 
570th and 576th Dwnp truolc Companiu enr UHd Bra:noh Exo~• 3T9. and e:.r:-
oept tor 50 aen who· atq,ed 1n the area about a "Week there "W8N only two 
groups ot oaauala &.Higned to '\he· battalion ..u.d. theH ouuala · atqed in the 
area tor not aore th&ll •ix houn. Io oiTiliu. tranaportation oamp~ wu 
enr aaligned to the bt.ttalion and Captain D.naella had. not tnowu the 1ouroe 
of the numben ·ued by' aoouaed ill wek1ng lib poat exolwlge .atN?lgth reporta
(R 70-12). ·, · · . · · .. · · . 

Charge II &Dd ita Specitioaticma 
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. Branell Jkoha.nge,S79 wu a field. exohange. Pan.graph lOb(l), AFIESPAC 
R.egul. atione dated 19 ll&reh 1946 (Proa Ex 1) provide• that the exchange 
otfioer of a f'ield nohange will perfol'lll the 1ame duties and tw:iotiom 
prescribed tor the exohange otfioer of a bue or unit exohang• in pare.graph 
10..(3),(4),(6),(7),(8),(9}, (10),(12),(14),(16),(16), end (17). Paragraph 
10..(4), (a) ud (12) read- u tollowu 

•(4) Inaure that an accinulation ot tundl ii not permi"ed · 
in the exchange ottio• at erq time in exoe1s ot the requi~• 
of the buainen or u d.iotated by' the ao1M11ibilit7 or 11.Jlitatiou 
of henk:ing taoilitiea, and apply to the oommauding ottioer tor 
adequate guard to proteot &lfT aubatanU&l aoowmlation ot tuada 1A 
the exohan&•• · 

•(8) Be reapon.lible that the combination ot eaoh ,ate in. the 
exoh~e 1a known cmly to two persona, other than hiJUelt, who 
will be accountable tor the tunda aafeguarded therein ud. that the . 
,ate oombina.tioa 1a changed when the respondbility tor f'unda 1• 
~ran.aterred troa 1uoh person.a to other, persona, am that a copy 
ot the combination ot each aa.te ia depolited. in a Haled enTelop 
with the adjutant ot the bue or other oo-eeud•.. . . . •· 

•(lJ) Be rHpondble that n.o offioer charged with &J\Y dUV 
in oonneoti.on with the exehange reoeiTea an;,- extra remuneration. 
therefor al:ld that no ottioen or nipl07ee1 accept or reoei-.e an;y 
gift, priTilege or perquiaite troa the exoha.nge or trc:a Tendon 
er TeudeN ot the exchange.• 

Jlr. Vin.eente del Boaarit teatitied that he wu the aoooun:w.m; ot the 
·mJ.A exclw:ag• HrTiH, PHILR?COV. who handled th• aooount• ot Bruoia ix
ua:age Z79. .lt the f'irri of each :month an illTmtory ot the exoheJJ&• wu 
u.de. 1'he UIOWlt ot nppliea d.rou during that :month wu added to thi• 
inTentoey and tae result d.etermined the total debit ter auok aonth. 1'he 
aaouu."' ot aon'7 ."'tunwcl 1n.• by' the poat exchange ottioer cluriJlg th• llOJlth 
and the atoolc &lid. eaah on hand would then be aubtraoted tro• auoh clebi"' 
&lid. the d.itterenoe would determine the ahort&ge or OTerage. For the :month 
ot •onaber 1946 aoou.aed "tlzrud. ill '39,628.06, which. aooording to ti. 
Noorda, oou111tuted a shortage ot ~64..78. For Deouber there wu a 
ahortage ot ,U9.86 and for Ja.nua.r,' 1941 a ahonage ot ,-.SJS.76. T.he &0• 

oounta tor Febrw.ry 194T had not beea empleted. .Regulation.a allowed a 
1hortage or onrag• ot aot to exoeed 1~ ot the gro1a a&lH. BT reterrillc 
to th• Ji.nq hob&n&• SerTiH prioe U1t1 the rituH tHtitied that tile 
tollawing retail prioe• were authoriied tor the period.a atate4a 

(a) Beer, loT 19" to Feb 19'7 incl twenty oent&Toa per 
oan (.al) or tour pe•o• end 80 oentaTOa (4.80) per eue 

~. 
(b) Toclq, XoT 1H8, tnnt,r oentaTOI (.20) per oan 

Deo -o Fe'~ 1~7 twenty-tin oentaToa (.26) per oaa 
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(o) Cigarettes, NOT 1946 to Jan 1947, tweln and one-ha.lt oenta.voa 
(.125) per pa.okage. In January 1~7 the prioe wa.a oh&ng•d to one peao 
and forty oenta.voa per carton •but they a.re 'allowed to sell 1 t at 
fifteen cents.Toa.• 

The w:i tneu liated &Uthorized prices of other i tema :aot neoeaaaey to 1" aet 
forth in detail here (R•. 19-22 ). On orou-examin&tion Mr. Del Roae.rio stated 
that aoouaed '• shortage• were alway-a within the one peroent rule (R 26). 

It has heretofore been stated that after a. preliminary in""'1tigation, 
Majors. J.Covell# Comma.nding Officer of the 22lat Quarbne&11ter Battalion, 
on 14 or 15 February 1~7 oloaed Branch hob.ange 379 and together w1th other 
officers who were present with him, took over the physical a.saeta and the 
recorda. He told a.oeuaed that an investigation was being ma.de and the ex
change would remain cloaed until the inveatiga.tion wu completed. The 
major then stated that he wanted to aee where a.oouaed kept .the poet exchange 
money and told him that he wanted to aee "all the money.• In reaponae thereto 
the accused opened a aafe in the room where he slept and aaid, nThere it ia.• 
.An examination of the safe revealed that it contained i35,837. 70. Some ot 
the money was U.S. currency but most ot it wu Philippine money. llft.jor 
CoT.llllt took thia money and deposited it in a special account at the l7Zacl 
Finance Office (R 31-33). On oroaa-examination the witness waa asked it he 
dici not know tha.t the money referred "bl was all or nea.rly all the money due 
the A.rm!/ ucha.nge SerTi.oe far February. He replied, •A11 :r kncnr 1a th&t 
Lt Johnson said that was the Poat Exchange money• (R 35). 

Captain Harry F. Kinsella, the ba.ttalion adjutant, testified that prior 
to the closing of Poat Exchange 379 he made an inspection of the exoha.nge 
on orders from the battalion COJD1118nd$r. He found that cigarettes were being 
sold to •Gzts• for one peso am fifty centa-voa {11.50) per oarton. He pur':"' 
ohued a carton and was charged one peso forty centaTOa C,l.40) per oarton. 
Captain Kinsella called this matter to accused's attention and the clerk 
aa.id she waa confused as to the price. The accused expl&i.ned the pricea to 
the clerk. On the next da;r Captain Kinsella made another inspection and again 
found that cigarettes were being aold for one peso and titt;r centavos per oar
-ton. He invited accuaed'a attention to this oiroumatano·e and the clerk wu 
given aone further instructions by" accused. On oroaa-•xamination ot the wit• 
nesa, ten February sales slips ahowing oiga.rette ea.lea at ,'1.so per oa.rton 
were identified and received in evidence without objection aa Proseoution 
Exhibit 6. Some of these alipa refer to the number ot package• in the car
tons and some refer to the number ot oa.rtona (R 52-65). Captain Kinsella 
wa.a with MajorChvoll when the post exchange wa.s closed on 14 February 1947. 
Between thirty-five thousand and thirty-six thousand pesos were found in two 
safes in the exchange. The parties went into the main office where the large 
safe wa.s located and Captain Kinsella asked aooused lrllat the safe contained. 
Accused replied, •Post Exchange Money. 11 The aafe wu opened and the officers 
ata.rted counting the money which they found in oiga.r boxes and ennlopea. 
One envelope contained '16,000. Lieutenant Joiner, Mr. Foster and Captain 
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Kinsella did the counting. At about 2200 hours Captain Kinsella notieed 
a ama.l.ler aa.fe in a room across from the office and llhioh wu used u 
sleepiDg quar:ter• b;r the ateward. Sergeant Smith. The ca.pte.in asked Sm1th 
what wu in that aa.fe. Upon objection by the defense, the response of 
Sergeant Smith wu strioken as being hea.rsay. Thia safe wu opened alld 
found to contain aeveral cigar boxes filled with :money. t'he a.couaed was 
ginn a receipt for all the money found in both sates and a guard wa.a 
placed a.t the door. The acou.sed made no atatement regs.rdine; these revela
tions other than to aa.y, "Poat Exchange Money• (R 56-58). 

On re-cross exa.J1!ina.t1on Captain Kin.aella stated that he, Captain :»ann, 
and Lieutenant Joiner were members of the board ot officers appointed b7 
the battalion "OIIDDander to investigate Branch Poat Exchange 379. The boa.rd. 
had taken statements from about 200 witneaaes a.nd received accused's explana
tion of all the alleged irregularities. By agreement of the parties, there 
waa admitted into evidenoe Prosecution Exhibits 7,8,9 and 10 (R. 76). Prose
cution Elchibit 7 ia a atatement of accused dated 18 February 1947 a:ad ad
dressed to the board listing ten persons for whom it is stated that aocuaed 
"held personal money• in the post exchange safe. It is stated that uaoDg 
that held wu 12,850 for Sta.ff Sergeant John H. Smith. Prosecution .Exhibits 
8 and 9 are the alleged receipts accused gave to Lieutenant Vincent Talbot, 
who waa also listed aa a depositor in Exhibit 7.· Proaecution Exhibit 10 
is a aworn statement ~ Staff Sergeant John H. Smith that on or a.bout l 
February 1947 he waa gamblillg with enlisted men and won ,ZlOOJ that h• pla.ced 
;1500.:..·' ot this in the sate for which he alone carried the key and that 
he did no~ have a receipt from the post exchange officer (R 76). -

In February 1947 llr. Eugenio Reyes, a profeasor of a.coounting at the 
Far Eutern UniTersit7., Manila, P& I., made an audit of the acoounts of 
Branch Exchange 379. This audit reTeaied that aales for th• period 1 to 
14 February amounted to fll,000 in "round figures." The only reoord• 
found were •Form 1-A., • dai~ sales report., aome ouh receipts and aa.lea 
slips. The ca.sh receipts did not tally with the total daily sa.lH reports. 
Merchandise in the exohange was not completely departmentalized aa is re
quired in th• manual of sys te.m of accounts of the Arrrv Exchange Servio• ud, 
according to the record•, no aoney had been turned in to the Arm:, Exchange 
SeMioe for the period oo-nred by the audit. The A:rtJry Exchange SerTice wu 
located a.bout ten Jni_lea troa Branch Exohange 379 (R 86-89). On orou-e:x.amina
tion the witneaa stated that i tema suoh as ioe oream, popoorn and Coca-Cola 
aalea were noxi-a.ocountable but were inoluded in the audit (R 89). On re
direct examination the witness stated that the en.ct sales figures were 
111,222.29, ot whioh 1107.85 represented sales ot ooet it.... On reorou 
en.minati'on the witness testified that hia audit showed an exaot shortage 
in the accounts of the exchange amounting to ~,890.98 (R 94). In. re,ponae 
to queationa b7 a aem.ber of the oourt _the auditor atated that although the 
record• of Bra.nob Exchange 379 sha,red a total sales amounting to 111,000 
for the _J>eriod stated., of which ~ ..890.98 oon.aUtuted a ahorta.g•, howner 
it the '36., 000 found in. the sa.te were oOllSidered u ouh oredited to the 
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exchange aooount there would be a oo:asiderable o""9r&g• (R 95-96). 

First Lieutenant 0rd.ie P. Taylorr Jr.,_ Z775th TC Truok Compu:y-, tes,_i~ 
t'ie4 that on or about 1 Deoember 1946 he oheoked the prioea being charged. •~ 
Branch Exchange 379 and diaouued the matter with the aoouaed who admitted w 
him that the prioes were marked up in exoeu of the .A.nq Exchange Seniee 
prioes in order to make up tor ahortage (R 106 ). On orou-examination the 
wi tnesa etated that he had been challenged b;r aoouaed u a member ot a 'board 
ot otfioera whi~h had been appointed to inTestigate the exohange and that 
after such challenge he stated to the boa.rd that he did not desire to N 
oalled u a witneu (R 106-115). 

Candida Rosal, 540 Ma.yhaligue, Santa. Crus, :Manila., testified that ahe 
had boarded in the house of Mr. del Rosario, the aocounta.nt for the Artrv 
Exohange Service, and that upon his recommendation the aoouaed employed 
her on 25 Ju.uary 1946, a.a a. clerk in Bran.oh Poat Exohange 379. Re agreed 
to pay her aixty-two oentavoa (.62) per hour, but ata.ted that "tor that 
one week tria.1 he will pay me tor the onrprioes that they a.re :making in 
the pott exchange. u Candida nenr received-~ pay t~r her tirat week 
at the exoha.nge. No price liat wu posted and she worked under )(111 Eugeaia 
at the toiletry dep&rtment to learn the prioes. The witnesa atated, •zt ii 
an oroer trcm. Lt Johnson that I ahould charge the rea.1 prioe to the ottioer, 
when they a.re the one• buying and I am going to oharge the enliated men the 
prioea Gen. gan me• (R 130-131). la aooord.anoe with theae inatruo'liou 
Candid& atated tha.t for Fitoh1 11 shampoo ah• oh!'l.rge4 the enlisted men ••• 
peso and eighty oeute.voa (11.so) a.Dd ottioen one peso ed. sixty oentawa 
(J'l.60)J D.eene:a:, thirty oent&-roa (.30) to enlhted men and twenty oenta.Tos 
(.20) to ottioersJ Kreml. ahampo9, one peao (11.00) to enliated men ud · 
eigll't7 eeataTOa (.80) to otfioera. '.l'h• aocuaed oame to her eounter and 
obaerved the prioea ahe was charging. .ill the reoeipt• were pla.oed in the 
oa.sh regiater and e.t the oloae ot the dq'• buainesa the aone7 ,ru tW"JLed 
onr to Sergeant Smith, the atn-ard. She reoeiTed tip,s oa ooouion whioa 
she a.lao pla.oed in the ouh r•giater w,i.th the other aoney-. Candida uaerted. 
that post exohange·aupplies were aold to eiTiliana and that lifr. del Roaario 
bought poat exohange :merohandiae. b aocuaed tranaported the aaploy-eN, 
including the wi tlleu, to their haaea after wor~g ho1U"a. Poat exohange 
aerohandiae would be loaded in th• weapona o&rrier or jeep aaed tor 1uoh 
tranaportation ud a.001,iaed -.,uld. cleli ver thia MrohudiH, oondetiag ot 
ouea of tod.d.7, beer, neenex, 1oap and other iteu, w Kr. del Roa&rio'• 
houae. 'l'he driver would place the 1upplie1 in the cellar ot the h•uae. 
:lfr. d.el Roaarie ht.d & refreataent and -.ua-1ari• atoN in downtown Manila, 
9below ~e ·coamopolitu College High Sohool Deparben.t.• Candid& had. Tidte:4 
thi1 atore and obaerTed post exchange 11erclw:a4iae on aale. toddy 1ru prioe4 
&t ;.10 per oan. The witness stated that au purohue4 one oa.n ot tod~. 
Beer, 1oap1, neenex and eandiea were a~o aold.. Arter the a.ecnued. ...., 
•arrea~d, • Gene and Mr. del Roaario had been to I ee the wiimeu reg&rdinc 
'\he oue. On orou-examination the witaeaa •ta.ted tha1J •h• worlr::ed. ia ~ 
exohallg• on Highwa;r 54, whioh wu eatabliab.ed. u & pan et Bran..b. Po11: 
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koha.age ~79 91.oo&ted. oa Esp&11&. • Whea questioned apeoitioall7 regarding 
prioea ot various other artielH aold at the exohange. the witneu at&ted 
tha\ ahe oould not remember. She did aot re.member the :aUllber ot time• 
ahe rode home in the nhiol• with aocuaed. hOll"ever, ahe repea.te4. her tormer 
teatimo~ regarding the delinr;y of :merohandiH to Mr. del Roaar'io 8Dd the 
a&le ot aiai.lar iteu in his atoN. On further orou-$xamination the w1 tneu 
uaerted that the priGea ahown in the a&lea alipa ahe had JWi• out did not 
oome troa an •sx ls x• but wen dbtated to her by' •aeu.• The witaeu ez-. 
plailled eert&ill diaorepanoiea aholrn in the a&les alipa by' ata.tiJLg that the 
a.oouHd o rd.ered th&t the •onr-prioe•• be DOt placied ill th• 1&lea alip1 ·N• 
oauH innatigatora might learn that the olerlca were reoei'Ting extra F&1' 
(R 133-15'). . . . 

lliu Remedioa Rodrigues. reterred to U "Rem;y, • te1titied that au WU 
u:1pl07ed u a olerlc in Branoh Poat Exo~e S79 tram. Deoember 194.6 util 
it wu clo•ed H Februaey 1947. After the exohaDge wu closed the aoouud 
Ti.sited her and promised her a job it she would teetif'y' tor him. Duri.Jlg 
her employment •he handled the beer, toddy- and Cooa.-Cola aeotio:a.. She aold 
beer tor f.25 per oa:a. and 'f6.00 per oaaeJ toddy'. y.30 per oanJ Cooa-Cola, 
;.16 per bottle. She did not know the authorized post exchange prices for 
theae items and no Arrey- Exchange SerTioe prioe list was enr posted. She 
sold about fiTe oa.aes ot beer per day to civilian,. Thia wu in acoordance 
with inatruction.s she had reoeiTed from aoouaed. During Februa.ey the ao
ouaed gaw her a ca.ah "bonua a of J').s, whicm wu in addition to her regular 
m.onthl7 ealaey whioh ahe receind by oheok. Remy stated that she reoeiTed 
~ oomplainta that the prioes were too high. She advised accuaed of theae 
oompl&illta •. He stated that the 'f.05 oTeroharge wu for ice - and would be 
added en:a. though the beer was sold by th• o-'e• The wi tneu h&d not been 
diaohaz:'ged by th& post exchange but oeued work when it was oloaed (R 156-
159). On cross-examination the witnea, atated that during Deoftlber and 
Janua.r;y the prioea ahe obarged were posted. She worked in th• 11Righwq 54 
Poat Exchange• and did not work 110ll Eapan.a.• The exchange was divided into 
41tt•~ HoUona aJMl ea.oh olerk hs.d a aeotion. Sergeant Smith wa.a ill 
oharge of the exchange when aoouaed was abae:a.t. UpoA redireot AX9m1natioa 
Jl..y wu shown a aa.lea report tor 4 February whioh indicated an onrag• 
ot ;4.oo. Sha atated that thia wu her tip but that ah• did :aot get it. 
All_ the money wa.a turned oTer to the accused. A member of the oourt r•
queated tile ribeaa to atate the subatanoe ot her oonnru.tion with a.ocuud 
at the ti.lie he ulced her to gin hill a statement. Her reapon.ae was, •He 
told JD.II! to pleue 11111.ke a atatem.ent to the attorney- that he wa.a not OTer
priciag• (R 160-167). Kin Rodrigue& wu reoa.lled to th• stand b;y tba 
proaeoution a11d stated th&t ahe rode h011e trom work in a 1"&po?l8 oa.rritr 
proTided by the aocuaed. ho or three times a week the vehicle carried 
•Toddies, beer, choc6lates. Poat Exchange euppliea• to Candida's house. 
Candida roomed with Mr. del Rosario (R 1n). 

Candida. Rosal wu recalled to the wi tneaa stand by the proaeoution. • 
remi1uled :that ahe waa atill under oath, and a.aked to state whether the 
acouaed had talked to her ainoe his arrest. She stated that at the first 
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in.atance she wa.a not a.t home but subsequently he talked to her "at the oe.mp• 
and that •He was convincing me to make a statement testitying on behalf of 
him and that it I would do it, he will give me JllOney and he will giTe me a. 
aioe job• (R 172). On oross-examina.tion the wi tneas admitted that abe wu 
now working in· Branch Exchange 379 under Lieutenant Q\.linanola. 

Victorina. s. Solis, 128 Rodrigue& Areas, San Miguel, 1ra11 employed u 
a clerk in the cigarette depe.rtment, Br8.llCh Exchange 379. tro111. l Ju11 1946 
to 6 February 1947. Prior to November 1946 ahe aold oigarettea at ,i.~o 
per carton. She beciune usistant JUJiager and on orders from a.ecuaed ahe 
iold ciga.rettea at '1,.50 per cartoll. The •s1 alld 1• price liat from the 
~ Exchange Sern.ce which ahe had in her posaeuion at the time aho.-ed 
the authori1~d sales price to be ,'l.25. :Mias Solis also stated tha.t aha 
aold beer and critical items to c1:rlliane. The •s1 and 1• prioe on 'Deer 
wu J',l.80 per cue. She received 1,1.0.00 per case tor the beer aold to 
oirllie.u. The receipt• were turned owr to aecused. On the night ot 18 
J&llllary she remained at the poat exchange e.fter the other girla had departed 
tor home and the · a.oouaed sold 400 ouea of beer to r. civilian b~er at 
;io.oo per cue. The witness aaaerted that ahe aoz:-ted out the aouy, r•
ta.ining an amount equal to ,'4.80 per cue. She identified a - receipt tor 

. ;1.923 da.ted 19 January 1947 and signed by the aocuaed which she stated 
wa.s for the beer and a oiga.rette lighter whieh wa.s sold tor 15.00. Thia 
receipt wa.s received in evidence without objection as Prosecution El:hibit 
11 (R 186). On crosa-examina.t1on the wit.neaa asserted that in addition to 
her aa.la.ry she reoe1ved ,S0.00 ill December which the aoouaed 11oalled11 a 
'bo11ua. Victorina atated further that ahe had a disa.greeme11t with aoouaed 
in February and quit work tc take a Ta.ca.t1on. The diu.greement arose be• 
oauae IIJ1e (aoeuae~) embarrassed ua in front ot people. He ardered ua w 
overcharge Gis and when they oomplained. he'd deny it.• She had gotten 
mad and torn up 1ome pa.pen when ahe left and had also written a letter 
ooneerDing the operation of the exchange. Bef'ore trial. the wi tlleaa had 
gone over a prepared liat ot ·questions and answers with a0118 captain who 
wa.a asaiating the trial judge advooate. The witneaa wa.a then cross-e.u.mined 
n.goroualy ooneerning atatementa ahe wu alleged to have made betore the 
boa.rd of officers concerning beer sold.to the Cosmocrat Club. Victorill& 
oould not understand all the queationa. beouie ooDfuaed and anPered that 
she did. not rem.ember, hOll'eftr. she did not retract any or her testimony in 
ohief. She ate.tad that the oiTilian blq'er of th'e ,oo eases ot beer wu Mr. 
Ben Tambu:ntihg. The wit.neaa stated that ahe had charge or oritioal itOI 
whioh were supposed to ~ rattled. Sc:me ot thoae were rattled but the 
moat or thea were aold to ohiliu.a. When she quit worlc at the exohang• 
ahe tore up the papers-regarding the raltlN "beoauae there ...re so aa.n:y
Filipino Soouta who had signed their :names and there were not a.ough ot the 
iteu to sell• (R 182-211). , . . 

Dolore11 Ven.. 124 Jla.kar Street, a aohool teacher 'b7 protesaioa, wu 
employed u a bookkeeper in Branch hoha.nge llo. 379 troa Deoeab•r 19'6 
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until 1 Febru&17 1947. She wu ala o working in the exchange at the ti&e 
ot the ~rial. The January 1947 tinanoial report ot the u:ohange had. been· 
prepared by her 8.lld she had uaiated 1n taking th• inventor;y. The exohange 
had an overage ot about J'l.000.00 for th.11 ao.nth. She explained the onr
a.ge a.a tollon a 

"Well, wha.t I did wu ,to take the begillniJlg a.aoounta.bilit;y 
tor tho month of January and a.dded the atook 1••••• and iD.vgioea 
that. were iuued to ua by the ~ Exchange Serrloe and then I' 
took the endillg inTentor;y for the :aoath ot Januar,y and added all 
the ouh reoeipta. Then I oompa.red this and ha.n toUild the 
ending inventoey to exeeed the aecountability charged to u by' 
the Arrrv hohange Serrlce for about 14,000.00• (R 2U). 

lliH Vera atated that- ahe ahowed the repcrt to aocuaed and adrlaed hi.a of 
the onra.ge. He took the paper trom her alld told her to JU.ke ·no ment10ll 
ot it to aivone except -Vioq, • who wu alrea.dy a.dviaed. !he 1ritneu atated 
that ahe knew that the prices charged in the exohange ••r• in exoeu of tho 
authoriied J.n,ry hohange price• and that aoouaed inatruoted the employee• 
to overoharge. :rhe beer wu charged to -Vioq. a At JLight ouea ot beer 
would diu.ppear. On the following monu.ng the aocuud wolll.d pay -Vioq• 
tor the miaaing ouee. When oompla.illta were made, aocuaed "called. the . 
girla in and then the girl who onroharged the prioe, and then he eaoorta 
the girl in ,front of the OOJlPlainer and tell• the eomplainer he aenr ordered 
the girl ... to onrob&rge• (R 216). The witneaa wu poaithe that all the 
oritioal i tema were not rf.t'tled beoa.uae ahe 10 them in the cabinet in her 
otfioe when the rattle •11 over.• W.11 Vera etated tha.t in addition to 
her aalary the a.oou,ed paid her '40.00 in Deoellber. rhia wu a ouh 1*7• 
ment and the aoouaed took the money from the aa.fe in the witneaa• preaeace 
(R 214-219). On orou-examina.tion the witneaa atated tha.t •h• had talked 
to -Vioq• _and Lieutena.nt Taylor a.~ut the oaae. She uaerted that a.oouaed 
did not tell her the extra pay 'WU for onrtb1• but that it wu beoauae they 
••N "doiag good buai~eaa• (R 2.22). · 

The proaeoution rested &1ld the cletenH aond tor a finding ot not guilty 
ot Charge I and ita apeoitieationa &1ld Speoitioation lot Charge II. After 
argument ot oounael the :motion wu oTerruled (R 2Z-i-2Z6). · 

· -'• For the Deteue 

Seventy' exhibita were introdued b7 the detenao Uld. reoeind into evidenoe. 
Some ot tbeae exhibit• nre introduoed. upon oroa1-•x•mina.tioa of the proaecu
~ioa'a witn.aaea, the remainder upon teatiaclliJ' in obiet ot d.etenae witneuea. 
For olarity we will diaouu brietq thu• exhibit. eia. auae, aa tollowa 

Detenae Elchibit 

llD.A.GO Fora 66•1 ot lat Lt Ordie P Taylor, the 
Adm and lxeoutin Otticer ot Z69$rd Q)( 1'ruok 
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Co. The purpoH ot thb exh1b11s wu to •how 
th&t Lt faylor had written the oomp~ oomend~r'• 
initial• after u eff1•1eno7 rating ot 6.5 tor 
the period. 2 July to 16 Aug 1948 (R 109). 

SalH •11P8. tor PX :meroh&D41H euouted b7 the 111 t• 
n.eH Candid& Roaal (R 119). 

01,02,cs Stoot: reoord• kept by lU.11 Ro•al (R 139). 

Dl-18 . Salea rooorda ot lliaa Ro•al (R ui,142,117•1'79). 

Salee reoorcla ot the 11i1aeu, Remediaa Rodriques• eo:noert11ng beer, todq aD4 Cooa;.Col& (R 160). 

., ~ale1 reoorda of lliH Rodripll (R 162)• 

G, "1-6 Salea reoorda ot lli•• Delore• !era (R 222-212). 

'Reoeipta tor :m.o:ney allegedly held by aocuaed tor.
•at• l8 epug (R 262-254.). 

!LL.. Statemen~ dated 27 Feb lHT, and aigned Gr•garie Lopes 
•tating tha.t aoouaed held ·fra.40 ot hi• pay- (R 25S). 

Sworu •tatement, datecl 12 Mar 194:7~ ligned lat Lt 
Kenneth L. Vinson, !C, S4:48th ,:c Truok Co. and 
uaertb.g tha.t oa 7 Feb 1947 Vinaon. gan aoomed. . 
,'2so.oo to pl&oe in the PX nte tor aate keepiJI& 
(R 266} •. 

Reoeipt dated 15 Deo 194:7 dgned Be:ndamiA J. Johuoa . 
auertin.g that th• aignor ha.a reoeincl 1n10.oo ·. 
fro• Angelioa Rito tor.depoait in the U.S. tor / 
•ate lceepi•g (R 267). '· 

. ., ' 

R, l•T . . Sal.N boob, Karia c. Bodil (R 310-311). 
, 

s, 1-6 Sales reoorda ot lli•• Ro41l and receipt~ tro:za Sgt 
John H. Smith, the PX atnarcl {R 318~20). .. ..... lnTentory- 1heet identified. by Maria ·c. Rodil (R 319) • - . 

.A.oooUJlt&bility'_reoord, Br PX 379, elated. 2' liar 194'1 
t.n.d signed v. L. del _Ro•ario Sr. J.oooun.tu11 (R 32'1). 

U,2 !r&naf•r ot &ooowi\ dated 10 :Mar 1947, Lt Benjuda- J Johnacm. to Lt Cornelio Quinanola (R 329). 
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.A.ocounta.bility record or balanoe aheet prepared 'b7 
ldr. del Rosa.rio tor the period 25 Feb to 25 :Maroh 
(R 3:50). 

V Sales •lips ot Eugenia Gemes (R 366). 

.... 1-13 ·Salea boob used at the lachange (R 356-:569) • 

X Charge out reoord Eugenia Gomes (R 359) 

Y, 1-2 Pa.per• and ;N0.00 found by lfiss Gomez and Sgt;. 
Smith in caah regilter ot .Misa Solis when the 
latter oeaaed working at the Exohange (R 360). 

z, 1-& Liat ot meroh.andiH iaaued b;y Sgt. Smith to lfiH 
GOIIIIBI (R 362). 

il,1-6 Certified extra.ct oopiea of the morning reporu 
ot Hqs and Hqa Co. 78th Qm Base Depot, llam.la. 
P.I. for 6 HoT, 13 HoT, 3 Deo, 6 Deo 1946 and 
6 Jan, 6 Feb ot 1947. Strength anrage• approxi• 
mately 236 :aen. 

The deteDBe oalled as its firat witneaa .Kuter Sergeant DaTid 14. Cla7, 
Signal Depot AFO 900, who atated that on one ooouion he requisitioned aoae 
beer, toddy' and Cooa-Cola from the aooused•a poet exohange tor a pe.rt7 at 
the Signal Depot. 7he total amount of supplies purohaaed amounted to 

· 1220.00 and the witneu atated that he paid the authorized prioe. Oil era.1• 
examination the •itnesa stated that the aignal depot had a post exohange 
located about the ume distanoe u Branch 379, but when "7ou han dra.WJl .. 
your quota 7ou are not allowed to draw aq more• tor the month. .He paid 
j4..80 per oue tor beer, ,'6.oo per oue tor toddy &Dd f2.40 tor Cooa-Cola 
(R 236-2'4). 

Captain W~e G. lwm, cofflJP•Dding otfioer ot the 2Zlat Quartermaster 
Battalion, atated"that he, Captain Kinsella, Lieutenant Joiner ud Lieu• 
teD&Jlt Tqlor were appointed mn1ber• of a board ot offioers to •in,..atigate 
oertain chargea oonoerni:ng Lt Johnson'• hohange• (R 2,s). !he board. 
examined about 26 or 30 ntnesaea in open ••••ion and about th• 1am, amaber 
"not ill opea HHion. • With rHpeot to Charge I and i ta apeoWoa111ou the 
ritneu 1tated1 

-.e tolmd that Lieutenaat John.Ion had tuna.e4 in 1tr•DC"h 
report• whioh nre not in oontormanoe with '\ne mormng report,, 
but •• could tin4 no ulterior aotin or intent to cleoeiw, JM>r 
oould we tind enough nid•no• to auppori a oh&rge, w aabaua• 
tiate the oh&rge that he oonduo'bed hi••lt ill a -=•z:. UD.beooai.ag 
to ~ ottioer under ·the 9Sth .A.rtiole ot liar.• (R. H8) . 
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With regs.rd to Charge II and Speo1t1ca.tion l thereof the witneu u-
1erted thata UW'e toimd him guilq or aia~gement. imprudent a.eta. but 
not of gro3a negl•ot.• 

With referenoe to Speoifioa.tioa 2 or Ch&.rge. II the w1tneu stated 
that th• Boa.rd tound. "That he wa.a not guil t7 of diatributing bonus ea a.a 
such. but oompe:wsation for extra. work 'b7 the PX emplo,-ees who put in extra 
hours to ea.rn it.• 

Captain lfa.m1 wa.s the accuser in the oue and atated that he did not 
believe the -Hcu.aed guilty when the board tonra.rded i ti- reoollllle:ada.tioa 
tha.t the cue be •oloaed. • Tis. on 15 :March 1947. that he d.id not belien 
the a.ccuaed guilty when he signed the cha.rg• 1heet as a.couser ud that 
he did not beline the a.ccuaed guilty a.t the tuae of tria.l. ?he board had 
rea.ohed 1ta eonolua ioa, 

•BT flnm1nation or the witneau1, bath ill regula.r 1Haioa 
and our own unofficia.l examination, ·b-7 obaeni11g their demeanor. 
and the Tera.oi't7 ot their 1ta.teme:irta, prejudice of some of th•. 
wd.taeaH•• and upon information tha.t n.rioua member• ot the boa.rd. 
had obtained through their OWll ettor'\a in peruaal ct the taota. 
and tallcing to the n.rious 1ri:tneaae1. I. think tha.t oonra it.• 
(R. 2-U) ·. 

Without objeotion, the witness then related aenden.oe 11 that had been presented 
to the board by_ the aocuaed and other witneue, and identified exhibits which 
ha.d been received by the board. With reference to the peraona whose name• 
a.ppeared on Prosecution hhi.bit T. Captaila Yann 1ta.ted that the Board h&d 
questioned these person.a but that none of them nre preaentl7 loca.ted ill 
the b&ttalion area.. Some were in the United Statea. Detense .Exhibit. 
P.l to s. iiloluain am ~l and 2 1rere identified b)" the witllesa u u.tter1 
considered b7 the board. lie. &110 identified sta.te:menta ade b7 lliu Soli• 
a.nd described a letter she had written to Ka.jor Conll. Thia atateme:n." 
tended to show that ltiu Solia had & grieTB.n.Oe &gainat aoo111ed (R 244-267). 
On croaa-examina.tion the witneu denied that he wu norn. when he aigned 
the ohargu u a.ocuaer a.nd atated th&t 10 ti.r aa he wu ooaoerned •the 
whole th11g wa.a falH. • He modified thia &Jln'er b1 stating th&t he referred 
to the oha.rgea. He 1ru not giTen a direet order to dgn the ohargea but 
•a.a told that u ba.tta.Uoa caurn•nd•r• 8that in order tor Lt Johnson to 
clear hi• na:ae. that it wu entirel1 penu.uible for :m to sign those 
charge• enn though there a.re sta.tem.ent1 th.at I did J10t oonour u• (R 268 ). 
Captt.ill ¥amt 1ta.ted on further orou-examination that he noticed that the 
alleged reoeipt1 tor money gin• b7 accused to Lieutenant Viaoent Talbot 
(Pro• ~ 8 and 9) dated 6 Deoember 1946 and 15 January- l~T 11£115 perfeoU7 
together• and tha.t he thought ilia oiroU11atanoe Teey peou.liar. He ha.d que1-
ti0lled Talbot a.boat it and !a.lbo'\ a.dlld.tted that he ha.d lied a.bout it. that 
the,r both weN :u.cl• out a.t -the • ..... ti••• the witneu oould not enlightea 
the court u to when the receipt'• were aotual.17 executed or how 1ll&1li1 re
oeiptl were obtained. &tter the pore exchange wu oloaed a.nd the uouaed 
pla.oed in arr..t of qua.run (R.269-27O). By reterenoe to the salea i.nnntory-

• 

18 

http:aotual.17
http:grieTB.n.Oe


(333) 

and report Ca.ptain Mann ate.ted th&t the tota.l ae.lea tor the period l 
Febru&:ry' to 14 February were 111,115.15 but that the aalea oa H hbruary 
i».oreued the tot&l to J':i.9.340.00 or a tot&l ea.lea ot fe,000.00 o• 14 
February-. Re explained thh by' uurting that the aalea nuotua.ted (R 
~77). . 

Douglu A. Gulcina. CW'O, 151 Qtla.rterauter Baker.,, testified. that he 
wu cuatodia.n. ot the Coamoorat Club. 651 Colorado Street. :Manila. On 9 
September 1946 he purchued tor the olub 200 ouea ot beer troa Branch 
Exchange ~79 and ill J&nua.17 he purchued 100 cues trom the 1ame excha.-,;e. 
For the Deoember purchase he paid uouaed 1"27.a:J on 31 Deoem.ber 1946 and 
'552.80 ou 31 January 1947. Re paid uoued "'80.00 on 1 February 1947 · 
tor the Ja.mu.r., purchue. !he prioe wu ~.so per oue a.a e.uthoriud. 
On one ooouion the witneu sent a ci"f'ili&ll truck tor delinr;y ot the beer 
and on the other oocaaion. he procured & Qua.rtermuter truok. In lloTember 
the Anrrr Exchange SerTice ·had •topped Hllin.g the club beer. .Mr. ?ambuntiag 
o!'ten Tiaited the club but a.a tar as the witneu lc:new he did not Hll exq
thiug (R 287-298). 

Fi.rat Lieute:u.nt Cha.rlea A. Harria. MAC. te1t1tied th&t the aoouH4 
we.a oonaidered a.au excellent ottioer ot auperior charact.r ratillg (R 
502). . 

Ma.ria c. Rodil, Ka.late, Manila, teatitied that ahe had bun emplo;yed 
u e. ta.lea clerk at the post exchange •in Eapana and Higmrq 54•. rhe ao
cused we.a the post excbang~ officer and he h&d inatruoted her •that we 
muat uot onroha.rge.• Sheuaed the J.riq Exchange SerTioe prices &JJd lept 
these pri oea on a poat oe.rd. She aaurted that Lieutenant ~lor h&d ao- . 
oused her ot oTeroha.rgi?Jg b.oa.uae ahe would not give him a date &JJd had 
oa.uaed her to be fired. She wu later restored to duty when the aooueed 
lear:aed tha.t ahe wu not gi.iilty. Sa.lea book.a of the wi'bleu ehmri•g the 
prioes tor Ta.rloua 1telll8 a.re referred to heretofore a.a Defeme Exhibit 
R, 1-T (R 308-312). Miu Rodil ate.ted on cross-examination that ahe n
oeiTe4 a 730.00 bOJWa from aeouaed. in September. y,o.oo in October, 

.~o.oo 1n November, '40.00 in Deoember. 130.00 ill Janua.17 a.nd 130.00 1JL 
P•'brua.17• She goil her aala:ey b;y check but the boa.ua wu "beoe.u.se we 
worked loag hour,• (R 314). ill the receipta were turned in together 
an.d the bonus came trOJa tipa ._.hen we kept the change." Cigarette, aold 
tor_ /l.60 per oarton. Somti.mea they aold cigarettes to eiviliau (R 
316-317). In reaponae to a. question by the court the witnesa ate.ted 
tha.t ahe u1ually colleoted &bout ;io.oo d&ily onr each de.7 1 a 1ales re
ceipt• and that ahe turned all of the aone7. oTer to the atnard a.lid let 
U t.oou:m.ule.te. In e. JaOnth it UIO\Dlted to 130.00. The witneaa waa further 
queatioa.ed am at&ted that ahe did not Ullderatl.Jl4, that there wu uaue.117 
u oTerage ot ,S0.00 per month 1D. her accoimta. She did not lc:now lib.at 
beoama ot tho ao11e7 in exceaa ot the bcmua paid to her (R 321-32,). 

First Lieutenant 'William J. Schultz, Jr•• CAC• .A.uiltant .A.ooouatiJl& 
Ottioer, J..rrq Exchange Se"ioe, teatified that baaed 011 Ji!r. del Roaario'• 
audit. to which he had oertitie4 in the regule.r oouru ot buaineu, BraDM 
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Exchange 379 showed a shortage or 119,205.35 plus 1113.16 for cooperage 
for the period 25 February to 25 Ma.reh. Tl:w reoords ab.awing suoh shortage 
were identified u Defense Exhibit U,1-2 (R 328-329). ~ 

Mr. Augusto Tambunting, a.n auditor tor the ~ Exchange Sern. oe, 
testified that on one oooaaioa he wu authorized by aoouaed to purchase 
a. few items a.t Bra.nob 379, but he did not mow ot aooused being guil\y' 
of illegal or improper oonduot. Mr. Ta.mbunting ata.ted tha.t he hu a 
brother named Ben who is enga.ged in the impor"ting buaineu, •selling 
merchandise which he orders from tb.e States.• He and hi• brother visited 
the Cosmoora.t Club on oae oooa.sicm. (R 332-336). 

Ca.pta.in John. J. Raaldna, 3254th Quartermaster SerTioe, atated that 
he was accused'• commending otfioer (34:48th TC Truok Co.) trom Noye.Jaber 
1946 through February 1947. In addition to his dutiea a.a post exchange 
officer the accused had performed duties as Class A Agent for the ti:aance 
officer, oomp&l:11' •A and R• officer, •I and x• offioer, VD control oftioer, 
recruiting officer, and nuaeroua other duties which were stipulated to 
by the proaeoutio:a. On seTera.l oooaaions during the holidqa an enlisted 
men's club ha.cl purchued beer from Branoh 379. The witneu belieTed about 
fifty- ca.sea were purchased duril'lg Tha.Dksgiving a.nd about a.n equal number 
during the Chri•tmu holidays. Captain Haskins never hea.rd ~one out 
uperaions upon &ccnaed'• chara.oter aa an ot't'ioer and gentleman (R Z36-340). 
On oross-ex.a.mination Captain Haskins verified the etrength of the 3448th 
TC Truok Campany as shown by the morning report of' 4 November 1946 and 
stated that the strength could not be as much u 300 men(~ 341). 

Firat Lieutenant Roy 11'. Burley-, !C, auoeeeded &ooused a.a poat exchange 
officer of Branch Exchange 379. He etated tha.t the a.coused helped him to 
locate post exchange merchandise not oonred in the &udit. Lieutenant 
Burley believed tha.t a.ocuaed ,erved between 1800 and. 3000 men at the post 
exchange. The &oouaed had a.lwaya conducted hiuelf ... an officer and 
gentleman and he had the beat poat exchange in that area which catered to 
oolor~d troops (R 343-348). 

Miss Pura Modica. was librarian in the e.rea.Jsernd by· Bruch Exchange 
379. Durillg J&n.ua.cy aDd February 1947, she worked until 8 p.m.. and rode 
home with the post exchange worker• in their wet.pons o&rrier. The witneH 
testified that she never aa.w ~ post exchange· supplies being transported 
in the truck. ltiu Roaa.l and Miu Rodriguez did not &lwa.ya ride in the 
truck with her CR 363). 

Eugeni& GOIY&. 1146 De.rt, lfa.Dila, P.I., worked tor au: months u a 
clerk a.t Branch hchange 379 duril!.g the tiae &0cuaed we.a poet exoh&nge 
officer. She et&ted that the &oouaed gan her the •s1 a.nd I 0 prioea &lid 
instruoted her to not onroha.rge. On one oocui~n •he &Ad Sergeant Smith 
inspected th• eash regilter used by Miss Solis and foUlld 740.00 wrapped 
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1• some papen (Def Ex Y,1•2) at the back of tlw register. The wit&NI 
identified the 1alu llipa alld boob (Def Exa V,W,l-12) aa those used by 
herself and the olerkl. Yiu Gomez rode home in the evenimg with the other 
clerks but she aever saw &JV' goods belonging to the post exo'hange being 
transported therein. She identified Defenae Exhibita Z,1-4, as merohandiee 
is1ued to her by Sergeant Smith. She reoeiTed a bonus for NoTember, 
Deoember and January. Thia money came f:ro:m. onra.gea such u tips. The 
witneaa sold oigarettes at J'l.50 per oarton beoause she wu aellin.g them 
at 1•15 per paob.ge. At Christmas she and &11 the girll reoeind a cu• 
ot toddy u a preaent trom aoou9d. The Tambu.ntill.g brother• had bee:n at 
the exchange but Mia• Gene& did not know if they purohaled uzy- meroha:cdise. 
J. member of the court· obsernid that on n.rious ules slips of this witneu 
different kinds of cigarettea nre listed &lld sometimes as many u 20 
eartona on a single alip. The witneu explained that there was a llllit 
to a ouatomer but if the one buyiDg wa, a aergeant or had oha.rge of a 
company exoeptiona would be made. One sale• alip c&rried the notatioa 
•1ou.• fhil appeared ~eoauae Lt Johnaon would tell me that I muat gin _ 
it to this Lieutenant, & certain lieutenaiit, &nd he would pay me, be-
cause those artioles would belong to the oompany. 11 She aold tiTe tountaia 
pena &t 'fl7.60, Nthe prioea Vick;y lett.u The aoouaed told her the "real" 
prioe wu 'fl5.60 and for her to rei'und the oTercharge. Other diacrepanciea 
in prioea ·were shown· the w1tneaa. She ottered Tarioua explanations am 
userted that miatalce1 were made. The aocuaed had reprimanded her for 
making miatalcea. On further oroa.a-exudna.tion the Yit».eaa atated that 
prioes on &11 the merch&lldiae were poated wader the &rtioles sold but 
ahe still JU.de the m.1talce• (R 2~-2n). 

Vinoente del Rosario, a previoua Yitaeaa tor the prosecution, wu 
oalled as a witneaa for the defen,e. He wu ot.utioned as to his right• 
agdnat aelf•incrimination and stated that the Crim.nal Investigation. 
DiTiaion had questioned him ainoe hi• prior teatimony. The witne,, 
repeated that on one ooouion he had purohued JIiin.or itema including a 
oue ot toddy from accused, that theae itema were tor home ooxµsumption 
and not for ea.le. Mias C&lldid& Roa&l had been a bot.rder at his house 
but wu ousted by hie tather•in•law tor breaking the rules. The witness 
stated that his mother-in-law had a store 1:n 1-nila but did not have 
neenex or toddy to aell. The witnesa stated tht.t he had a transportation 
business (R 37,-380). On oroaa-examination there wa.a reoeived in evidence 
u Proaeoution Emibit 12 & aworn statement ginn to the CID by Mr. del Roaario. 
IJt thia statement the witneu autirted that on one oocuion he proo\U'•d Mi.ea 
Rosal to deliTer a oue ot toddy alld aome minor itema to hia h011e. He knew 
thia WU illeg&l (R 381J Proa. h 12). 

Print• Firat Cl&H Fruoi1 Van Buren, Hea4qua.rten C011puy-, '18th 
Quarter11Uter Batta.lion, atated that hia outtit. tormerly- the 24th Re
frigerator Compai:,;y, oonaisting of 80 men., used Branch Exohange 379. 
Another enlisted mu from the 1U1.e oompaey corroborated Prin.t• Fint 
Clasa. Vu· Buren'• teati.Dio:ay conoernin.g the uae of the poet~·exohu.ge but 
~hought the strength o~ hie company was betweea 100 and 200 men (R ~83-Z86). 
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Ca.ptai:n F.ddb J. Lee, 39th Quarterma.ater LaUJ1.dry, ata.ted that it •a.a 
ouatomary for the post exchanges to add a. tnt centa.voa to the price of 
beer to pay for ioe when they were aer'rlng cold beer. He sa.w men from 
the •31sth and 97th. Philippiae Scout, buying beer a.t Branch 379 (R 387-
391). 

Chaplain Erneat L. Harriaoa, 79th Eagilleer General Serrloe Batta.liea, 
testified that he ha.d met the a.oouaed at the Coaioocrat Club. He explained 
to the court that he did not want to a.ppea.r u •condoning miauae of Ul 
office• but that &de4uate post exchange auppliea oomtituted & morale tutor 
amomg troops. FrOJl September 1946 to Februa.1"7 1947 he wu ch&pl&in ot the 
1315th Eaa.gineera. The atrength n.ried frca about 200 1.o 1200 men. They 

· ha.d no post exchange ot their own and he sent the men 1ometime1 to \he 
qa.la. Bridge Post Exchange and o:a other oocuio:na to Branch ~79. The ac
cused wu well thought of' among the men &lid the cha.plain. knew :no-thug 

.•agunat him• (R 392-394:). . . 

1he defeue ·Offered in evidence atatem.enta alleged to have been JU.de 
by Sergea.nt Joseph Lacq to the Board of Of'fioer1 which h&d inveatiga.ted 
Branch Exchange 379 aJld stated tha.t the urgeant had died prior to the 
tri&l. The prosecution objected a.nd the court auat&ined the objection. 
(R 396). ' . 

Technical Sergeant Floyd R. Ben.eon, 3775th TC Truck Cc:mpany, traded t.t 
Branch 379. Ciga.rettea originally aold at J'l.00 per ca.rton and then they 
went up to J']..25. The men compl&ined a.nd he went to the a.ocuaed who ex
pl&ined the prieea :nre those fixed by the~ Exchange Serrloe. He be• 
.longed to the Coa:mocrat Club when it wu u opera.tion alld: the elub ha.d. 
purcha.aed beer at ,'4.80 per cue trom aoouaed. He ao a. price liat on the 
bulletin boa.rd iA, tho Branch Exchange 379 ~n Espana (R 397-399)~ 

Pedro Ga'rlno, a. ta.rm.er residing in Cami.lug, Tarlao, teatitied that 
ho worked in Branoa Exchange 379 selling beer, coke &nd 1 ce o.reui. He 
oharged f.25 per can for cold beer, f.10 for Cooa.-Cola, ;.30 tor oue •clip" 
of ioe cream a.nd y.60 for the "double dip.• Thia wu in aooorduoe with 
his instruotiona trca a.ocuaed (R 400). Private Firat Cla.u Jules B. 
MoGowJ:i waa the non-oemmisaioned officer in charge of the theater located 
near Branch Exoh&Jlge n9. Weekly attenda.noe at the :theater ran close to 
1600 am atter the pertoraa.noes the men would Tidt the poat exchange. At 
the request of aocuaed he acted u a.n ollaener ill the ex•h&Bg• watchiag 
for lluna.uthorised oiTiliau" a.nd to see if the girls onrehargecl•. 0. o:Re 
ocouion he aur u overcharge but the aoldier protested and th• a.ecuaed 
oorrHted the aale (R 402 ). Sta.tt Sergeant _Joaeph B. Cole, S~th 'l'C Truok 
Comp~, traded a.t Branch Poat hohllge S79. I». &ddition to the ba.tt&lioa 
perammel he aaw Filipino Scouts trading at the poat exchange and uauaed 
that all 1.he, wbite eua1.omera were from the refrigerator oca~. Sergeut 
Cole 1ta.ted th&t he pa.icl ;i.20 tor oigarettea a MoYember, J']..3O ia 
December Gdi Yl.60 1D. FebruU7 (R 403-405). 

20. 

http:ta.rm.er
http:Sergea.nt


; ', 

St&tf Serge&At Jolm H. Smth, 3T'15tb 1'C 'l'nek COllp&.a;)", wu atcnrarcl a, 
Branoh 379 and dept in a room a.bout 30 teet traa tile atore. There YU & 

Ul&ll at.le 1a hia room and h• oarried the key. The a.oouud did aot haw 
a ke7 thereto but had ordered. him to keep all oritioal item iD. thu at.le. 
He complied with thia order. Cigar boxes i.a the at.le ooataillecl mou7 he 
h&d •ta1cen. up from the girls on the daify aalH.• When the poat exoh&ag• 
wu oleaed Sergeut Smith bad. TJ.500.00 in the at.le whioh wu h11 per1ouJ. 
property. rhe reat ot the :molley" belcmged to the pHt exohu.ge. .u atnarcl, 
Sergeant Smith ntohod the girl• to aee tha.t they did ao\ onroharge. the 
uouaed inatruoted him te do thia. :the witneH stated that be unr ID' 
&Jl1'0De •outside the batta11o.a• uae the po1t exchange, ex~pting howenr 
1ou carpenters and ailitar;r police troa •B• Ccmpazv, 738 1'P Ba:ttalio:a 
(R 406...10). . · 

• On eroH-examina.tion. the w1tnea1. stated th&t he did :ut know d uq 
1.n.atano• whereby aoouaed -...a req~eated to hold aoney for iJldirlduala tor 
,ate keepln& a.ad repeated that all the aone1 !a the Dl&l.l at.le in hu rooa 

· e:xoepti.ag ,isoo.oo wu post exohuge 1'w:id.1. He also had about 30 •1.tohea 
and other oritio&l iteu in the ·,t.te. •s1 an.a 1• prioea were tlae prieea 
authorized by the Jrrq Exohange Senioe. Serget.At Snith atatecl that he 
nenr •• •s1 & zt' price liata poeted in the Poat koha!lge•. Re Jaad told 
the uouaed that he h&d J'isoo.oo iD the sate. lib.en the aoouaecl t.u poa, 
exoh&D.ge reoeipta to the Arm'i Exchange Sernoe Jae had w ooae to the wi:b..• 
in order to get the ,ate ope:ried (R 414). . .

• 
J.D.gelloa. Rito. a. atudent at the Phi.lippille Un1.nra1.t,', teatitied that 

1he had lclown the aoouaed tor a 7ear aDd that ill December ah• turud over 
to hia '7,1 '10.00 tor the purpoae ot tin.ilhiag her education 1a the tb:li:W . 
State,. '1'he aoR97 wu earned through buyiag and aelliag gooda b&olc and 
torth to the pro'riaoe, (R 418.,.19). .ltter the arrest ot aoouud a. Cqnaill 
Jagoe ouie to her a.nd 1tated that the aoouaed wu going to -.rry another 
girl. JliH Rito 'thereupon gaff him a 1tate:m.ent beoauae this -.de her llllg!'7• 
1'he atatement wu to the effect tha.t 1he had nenr turned UlJ' acmey- onr 
to the a.oou,ed but it •a.a tal,e beoauae 1he had ginn him the money. She 
at:111 ha.a oonf'ideaee ill hill. On croa•-•xud.nation ,he 1tated that 1he had. 

. worked at the poai exohallge W:t tend.Jl&ted her employaent beoau,e aoou,ed 
stated that i.JluJDUoa u they were lonrs it did not look m.oe. She atated 
that 1he h&d no _1nten.t1ona ot, marrying aoouaed. ibe receipt, Doten.a• .B:mibU 
P,9, wu ghen to her ill, J&nua.17 beoa.uae aooued YU bu,7 at the~ •h• , . 
gan him the aoRe7. (R 420-4&2~) 

Fi.rat Lieutenaat John Re Joiner, 221 Quarteniuter Batta.lie, tHtitied 
that he •u a :member ot the bo.&rd that ianstiga.ted Branch Exchange S'19. · 
On the night ot 14 February- 1947 he helped oount the money- in the large ,ate. 
They toUDd. about ,'36,000.00 in this aaf'e and the witneaa remembered th&t 
aoae ot the money whioh waa in. the boxe1, eJ1Telopea and bag• had. naaea ot 
persona ~1tten thereon. (R 4$2 ).. · 

. 
uter being ad'riaed ot hi• right• u a ntne11 the aeoa,ed electecl 
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to remain ailen.~ (R ,3s). 

s. Specifioa.tiona l to 6 inoluaive ot Charge I are identical except 
u to _jae date• and the total strength alleged. It is anrred in eaoh· 
speoit.1:oation that. nth intent to deoei""'• the accused ottioia.117 reported 
to tbe ·~ Exchange Senice that th& strength to be served by Branch 
kch&nge 379 we.a a n\Dllber ahown to be equu to the total atrength of unita 
whioh he liated, the report being known by ,he acoW1ed to be untrue. B:r 
oomp&riaoa ot theae certified atrength reports with the :morni:ng report, ot 
the uni ta listed it is oanoluaively shown that the certified ,· t;rength wu 
tar in exceaa ot the adtu&l strength ot the units and one ot the unit• 
liated. the 28lat Quartermaater Battalion, wu not even located in the 
Fhilippill.e Islandl. The oertitied atrength being a.dmittedly talae, the 
defense contended 'rigoroualy that even though this be true there wu no 
intent to deceive inasmuoh u Branch 379 aen-ed tranlienta and peraomiel 
ot other mu.ta, located within the general area ot the exchange. It ii 
noted that themorniDg report, carried attaohed troops. Ronnr. assuming 
that men tram organizationa not liated did wse the exchange at nrioua 
tiJles, and that the zmmber of theae peraona wu not· auaceptibh of any
detiDite determination, the aocuaed did not oertity that UJy such pereou 
-.ere •to be aerved• by his .post exchange. The quantity of merchandise 
al.lan.ble to the exchange was gonrned by the strength certified to be 
aened. Ewn though the aoouaed ~ not have drawn the total amount of 
aerohandiae alJ.owable on: auoh ta.lael7 certified strength reports, the 
.1trength oertitied in every- case ia 10 greatly in exceu of the aotual 
atrength as to leave no doubt but tha.t these report, were executed, u the 
court tound, with the intent to deceive. .lnd further, they appear to ha-ni 
aohieTed auoh deception. We find no other J110tive for taleely oert11'ying 
the· atrength ·ot these uniti than to deceive the Army Exchange SerTioe, 
thereby procuring exoeaaiT~ auppliea. these reports were official state• 

, aenta alld the deoeption aooompl11hed. by- means thereof under the ta.ot1 shown 
. ,-.u in ea.oh imt&DOe a 'riolation ot .lrticle of War 96 (CM 252281. lliro•, 
<2_ Ba (BT0).299,306J ~1' 208546, ~ 9 BR 16). · · · . . . 

· Speoifioat!on i ot Chuge II alleges in 1ubatance that a.oouaed groHly-· 
aegleoted to pro'rid• proper supervision over the exchange and its aooounts. 

·. Paragraph 10&(4), Section II, A.FllmP.lC Regula.tiom Ho. 76-5, heretofore 
;:_1et forth.in d.etail,proTided that tha exchange ottioer would not perait 
; All acoumulation of fund• in· the exchange ottioe in exceu ot buai.aeu re- . 
;~ qtd.rnumta. When the exchange was inspected OD. 1-1 February- 194.T there .. ·.· · 

· ,ru to\md iJL the large 1ate &bout '36,000.00 which the aeou.Hd auerted. .. 
·---••re PcMt hohaJige tum.a. llo depodta had been made tor two ween prior 
.· thereto although the J.nq Exchange Sern.oe,wu looated tea miln tr• 
··--.Bra.nob 379 mi aoouaed appear, to h.an had. adequate tra.mportatio:n. · . 
, Paragra.ph 10a(8), Section II. ot the aboTe oited regulation, pro'rided ilh&t 
. _the e:z:ohange offioer would be rqponaibl• that the combination ot eaoll •af• · 

·- 1n tu •xohallge t&t1 kncllln onl.7 to tire> persona. other tlw1 him.ielt, wh~. will · 
· _1,e· aooouutable tor the .tlmdl •afeguarcled thereil'l ....• The e'ridenoe ahon 
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that accused himself did not have aooesa to the sa.fe in Sergeant Smith'• 
room wherein oritioal items a.nd receipts from the exchange were deposited. 
Para.graph 10&(12), Section II, of the same regulationa, proTided that the 
exchange officer would be responsible that no oftioer or employee ot the 
exchange &ooepted or reoeived any girt, priTilege or perquisite frca 
vendor• or vendes.s of the exchange. The evidence ooncluainly shon that 
the employees &coepted •tips" as the-y described the pra.otioe, by keeping 
the change. According to aome of the witneaaee, this wu done with con-
sent of the oustome-r or at his behest. Others stated that the overall 
scheme was to onrcharge exoe,pt in the cue of otfioers and non-oommiaaioned 
offioera who were auapeoted ot knowing the •real• prioe. The aoouaed un
doubtedly knew of this practice to a.ocept tips and to overoharge beoauae he 
and Sergeant Smith collected the money. That no effort was ever me.de to 1e
gregate the exoeas at the close ot the da.y' a bu.sineu is but further erldenoe 
that the pr&otioe waa to oolleot all the mon&y, uoertai:a. aa near as possible 
the aooountabili ty -tor the J110nth, deduct the allcnra.ble one per oent shortage, 
or thereabouts, turn in ttle aooounta.bility and retain the baluoe. W'e oon
olude therefore that aoouaed'• neglect to properly auperrlH tAe exchange wu 
ot a willful nature a.nd amountod to groa• aegleot (CM 25782j. Cox. 50 BR 
179.202). _ . -

Speoitioation 2 ot Charge II all~gea that aoouaed distributed bonu,es 
to the civilian employees in 'rlola~ion of the quoted regulations. iiitneaaea 
for both the prosecution and defense testified to reopiving bonuses of 130.00 
or ;.o.oo per month. Thia waa paid by- the aocu11ec! in ouh am wu in addi
'liion to the regular 1&laries which were paid by check. The deteme wit
:aeuea explained that the bonus was for long hours or extra. worlc. Victoria 
Solia teaUtied that ahe remained alter hours to help aoouaed tell am 
delh-er 400 ouH of beer to .& oiTilia.a at 110.00 per oaae. She retained. -
f4.80 per oaae u poat exchange receipts for the beer 1rh1oh h&d been charged 
to her and the aoouaed retai.l1ed the b&le.noe ot the 1ale price. It thi1 be 
the klld of onrtime employment engaged 1.l1, we UJJdentaDd, u did th• oourt, 
the tunotion of the "bomia• il1 the· aoume of operation of the peat exobange. 
Blat whatenr the purpoH ma:y h&n been, to reward the fai thtu.l or other.-iu 
the payment to the employees of money over and above their I ala.riea wu 11• 
leg&l, being in direot Tiolation of the regulatiou. 

Speoitioation 3, Ch$.rge !I, allegoa that a.oou.aed failed to properq 
&~oount by- tailing to turn oTer to the J.nq E:xohanl!;e Se!'"Tice :moniea uou
malated u 0Terage1 trom. about 1 Bofflllber 1946 to about H February 19¼7. 
lfe h&Te examined the 1&les books and alipa a.nd find ample eTidence of onrohargH, 
althougla we realize, aa the oourt aaat ha-n been l.'on"riaoed 117 the eTidenoe, 
that th• plan ot epert.tion d.1.<l .not ocm:template 11•-tiD& en the aalea ali~ 
the prioe aotuall;y- oollected. J.a one wi tn&11 1tated, 1uoh liati:D.g would 
renal the o-..rchargea. Am turther, the p&:JlleRt •ot bonuaet ud chiag 
of preae:ata troa the &1Ht1 ot the e:ub&nge wo\ll.4 "Mnd to 1ndioate tha.1; 
oTerohargea 1"re beillg -.de. When th• post exohaxlg• wu oloaed on 1-C. 
FebrU&?7 li47 aoou1ed pointed_ to 'tihe money 1.n the 1ate u being po,~ exohango 
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tund.1. The aooounti:ag reTea.led a shorta.ge or ~,890.98 exoluaiTe or tM 
1\mds in the 1afe. The 1&.f'e oontau.ed about '36,000.00 or u onrage of 
about ,Zl,000 when oo:uiderecl aa tuad1 ot the exehu.ge. On J10r• mature 

· oonsideration, and by his repreaentatiom made to a board ot ottioera, it 
we.a contended that a major portion or thi1 aoney wu being held in t?'\1.lt 
by the aocuHd for 1atek!J epi».g or other purposes. 

The court-martial,- &tter heari:ng ·au the witne11ea aJld aorutiaizing 
all the 10-oalled reoeipta 1rhioh1rere adJRitted in evidence, concluded that 
the fun.di i:a the aate onr and abon the acoountabl• 1herta.ge were oTeragea 
accumulated trom tiae to tiae 'belonging to the exchange and should han 
been turned 1:a.. Whether thi• J11.011.ey be oonatrued as an aooumulation of 
tips, which 1t is shown wa.a illegal to aooeptJ onrohargea made agawt Wl

auspeoting purohaseraJ or the proceeds trom black :market traJUaotions u 
aome of the e"rldenoe indicates, it was aoquired in tM operation of the 
exchange and with regard to the parties oollecting auoh JllOney, it wu an 
overage properly accruing to the J.rm::, Exchange Sen-1:oe. Thia ii true un
less, however, the court accepted th8 testimony tending to ahow- that ,he 
JD.Oney wu being held in safe lee eping for others. Mias Rita aaHrted that 
ahe gave acouaed t,,110.00 to deposit in the United States for her educa
tion and that the money ,ru earned aelliag good.a in the pro"rlaoea. .Al
though ahe ata.ted that ahe did not intend te aarry the aoouaed. whea told 
by the CID that he intended to marry another she dia&Towecl gi"rlng him ~ 
money. The court was not compelled to resort to mathema.tioa in order to 
gin proper weight to ~er testi.moia;y. We have examined the alleged receipt• 
1rhioh Capta.in Mann testified were preaented to his board ot offioera. In 
the light of all the testimony, the court appears to have not been favorably 
impressed by theae dooumenta. We oonolude, as did the court, that the i'wldl 
in the post exohange a&te in exoeu of the 1tated 1hortage were overagH t.o
owmlated at n.rious tiaea within the period alleged. Thia ,rould include 
at leut auoh funda in the ama:ll aate whioh Sergeant Saith stated were p01t 
exchange reeeipta oolleoted from the empley•••• 

Captt.in Mann, the aoouer. testified th&t he wu aot norn and did not 
belien aoouaed guilty of the oh&rgea and apecifioatiou. Re wu not giTea 
a direot order to prefer the ohargea buii wu told tha.t it wu appropria.t• 
tor him to prefer the charges. 1'he faot that Captain limn wu not awora 
a.nd that he indicated hia disbelief in the truth ot the allegatiou do not 
operate to inT&l.idate the prooeediDga. (The Juri1diotion or the oouri 11 
aot predicated upon oomplianoe with the pro"rlaiona or J.rtiole or War 70 
relaUng to the preferring ot chargea. Such proTiaiona are adlll1ui1tratiw 
and directory ia character am it ,ru the funotion of the oourt-:~rtial to 
determine the que1tion of the guilt or innocence or the ~ouaed~J (CK 
210612, )la(ldox, 9 BR 277•281J CK 2682,o. Clo11on, "BR 235.:IZSJ CK 280~86, 
W'arnook, 17 IR (ITO), l6S,180.) · 

6. W'a.r Departmeat reoorda ah..- that aooued ii $4 7et.r1 ot ag• and 
'IDl1U.rried. He graduated tr011. ukanau State College in 1939 I.lid NMind. 
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& llaater ~ Arts Degree troa lDdiua UzdnrdtJ- in 19'2. Re WU O<a• 

miuio:aed a aeoond lieute:nant, AUS, at Fort Benning, Georgia, on 19 Jl&7 
1945. Eti'ioie.no7 report• tor the 7eu 1945 rate hill •JtEoelle•t• and tor 
the 7ear 19'6 •superior.• 

"7. ?-'he oourt wu legally oonatituted &Dd had jurildiotion onr the 
aoomed am ot the ottea.aea. ?lo error• 1njurioual7 atteoti:ng the 1ubat&a• 
tial right• ot the aoou1 ed. were oomm:l.tted during the trial. In the opinioll 
ot the Boa.rd ot Renn th• reoord ot trial 1a legall7 auttioim to auppori 
the ftmi.llp ot guilty' ud the uate:aoe am to W&rl'lllt oontirma.tion ot the 
1-enteaoe.. Di.alliH&l ia u.nd&tor7 upon ocm.Tiotio:a ot & fl.Ol&tia ot .lrtiole 
ot lJ&r 96 am ia authorised upon ooaTio~ioa ~ a 'Yiola~ioa ot J.rtiol• ot 
War 96. 
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J.A!10, Dept ot the M'Jq, WuhiDgton 25, D.c. 

't01 !he S.cretaey ot * Jrrq 

1. Pursuant to Exeoutin Order.No. 9556, dated May 26, 1945, there 
are transmitted herewith tor your aotion the reoord ot trial and the 
opinion ot the Boar4 ,ot ReTi.ff 1A the oue ot l'irtt Lieute:aaut Benjamin 
J. Johmon. (0-1335297),·trazaaportation Corpe. 

2. Upon trial by general oourt-ma.rtial this ottioer wu toand guilty' 
ot mtldng dx false ottioial reporta with inten1; to deoein the JnJ¥ Eltohanp 
Senice rega.rding the etrength ot units to be urnd by hi• poat exchange, 
in Tiolat1on ot .Artiole ot lfar 95J grosal7 Degleoting to •upeniH the ex
change aJi4 the aooo\lllte thereof, distributing bonuaea to the employees aDd 
tailing to turn onr to the Ar11f¥ Exchange Sernoe monies accumulated u 
onr~ea, all in Tiolation of Article ot War 96. He wu eentenoed to be 
diamiued the aenioe and to be oontiu.ed. at hard labor ·at auoh plaoe u tJae 
reviewing authority Jlight direot tor two :reara. the nTiering authority' &P
prond ·11h• aentenoe, deeignated the tJDited Sta.tea Diaoiplinaey Barra.ob, Fon 
Leanmrorth, Xanau, u the plaoe ot oontine:ment, and t'onrarded the reoord 
of' trial tor ao1sion under Artiole ot War "8. -

,. 
a. J. •Ulllll&1"7 ot tbe e-n.c!enoe ~ be found in the aoo~ opim.oa 

ot tu Bo&rd or Revi•• I ooaour 1D the opim.on ot the Board ot Ren• 
that tbe reoord ot trial 1a legally auttioient to aupport the tindb,ga and 
sentence am to warrant oontirmation ot the aeatace. 

From !JoTnlber 1946 to February 1~7, ineluahe, the aoouHd 1l'U .. 

exoha:Ji• ottioer ot Branoh Po•" kohange 379 looated :a.ear Jl&nlla., P.I. 
fhe exohange wu H°'abliahed tor the o01ZYem.a.oe ot th• per1onnel ~ tlbe 
221•" Qllartermuter Battalion, whioh wu oompoaed ot oolond troops looa"•d 
1n the area. but it wu patronised. by 1oae white troopa; l'ilipino Soouu 
and oi-n.liam. AnIT Bxoh&ng• SerTioe regul.ation.e prow.ded that •uppliN 
would be iHued to '11• branch or field. exo~• Oil the bad• ot the 
atrength ot the wuta aened, u oertitied 'by the exoh•nr ottioer. Beer 
wu iaeued at the rate ot two ouea per :month per Jl8l1 and oigarettea at 
the rate ot tin oartona per aonth per man. ' 

On, llonmbei- li46 aooused. oertitied. in writing to the ,Arrq kobaage 
Senioe that the atrength ot the unite "o be ael'ftd, llhioh mal'N he liat-4, 
wu 2170J on 13 1'oflllber, 26981 on 2 December, 29341 oa & Deoaber, 3220J 
cm a Ja1:1:J».ry, 2811s on , Februe17, 2709. Re dr• auppliH bued. oa ~.. 
reporte. One ot the unite he liated wu in JapaA am eoul.4 not h&n. be• 
aened 'by hi• poat aohuge. !he 110nai11& reporta ot the m:aita e.otua.117 
ia exiaten.oe in the area and whioll he llated ahcnred a total atrength u 
tol101Ja1 , !Jonllber, 10821 la JJonJlber, 883J 2 Deoember, 823J 6 Deoember, 

aa 
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1044J 6 Januar;y. 907J 4- Febrwu-7. 906 (Charge I and iw apeoUioaticma). 

'fhe nidenoe ahon that aooused inatl"'1oted the oi1'1.liaa empl079ea ot 
the post exohange to and that the;y did overoharg• persons. inoludiag en.
lilted :men and oirlliua. tor merohandiae purohued. Some ot the exohu.ge 
•uppli•• were •old b)" aoouaed to ,mauthori1ed persona at exoessin prioN. 
fhe employ-Ha oolleoted •t1pa" by' lceepi~ ol».zage on ea.lea. nus was with 

· the lcnodedge and oouent ot aoomed. In addition to their re~ar ealt.riea 
aoouaed paid the emplayeee ouh bonuses -n.r;yi:zag in amount trom. ,SO to 140 
per mol:l'th. He also gan them Christmas presents trom. the atooks ot the 
exchange. ()i 14 February 1941 u. inapeotion waa ad• or Bran.oh Exoha.Dge 
Z79 and about ,ss.000.00 were found in the exohange eate. 'fhe aocuaed 
•ta.ted. that thh was money belonging w the exchange. .An i:a.ventory- and 
accounting whioh did not oover the ,'3s.ooo.oo ahowed a ahortage of about 
,a.000.00 (Charge II and iw apeoit'ioatiom). 

the aoouaed did. not teatiry, at the trial. J.tter the post exchange 
waa olosed h.e appeared bef'ore a board ot offloera and produoed alleged 
reoeipt• am etatelll8ms aigued b7 hiJll tending to i.ndioate thd about · 
,is.000.00 ot the moae7 found in the •at• belonged to Ta.rioua persou 
whom be JWHd ud that it wu being held by hiJn tor sate lmeping. the 
oourl-artial. atter hearing all. the eviclenoe oonoluded tha.t tbe aom7 
toum in the aate wu in taot. u aooused orig1nal.q atated. property' or 
the pon exohallge. 

Ex:ohange f'tmd•. am oritioal items were toad in another aate to which 
· Olll.7 the exchange atewarcl. a aergeant. had aooesa. Thia wu 1n 'Violation 

ot Arm:r Exchange Semoe regulations. u was the onroharging. oolleoting 
~ •tips.• selling to unauthorized peraona and tile pqing ot bonuses to 
the.. emplo,eea. 

-'• The aoouaecl 1• an intelligent, well eduoawd oolored ottioer. Re 
operated a tlouriahillg....11 atook:ed post exohan.ge and had the reputatiOJl 
among his tella1r oti'ioen u being ettioient and honest. Rowenr. tho oon
oluaion 1e ineaoap&ble that he exeouted the talH strength report• inteDdiag 
1Jo cleoein the J,r,q Exohang• Senioe, thereby' obtabing a T&at amount ot 
meroh1:adj11e in exoess of that allowra.ble and that by' aalH at illegal prioee • 
and to unauthorised persona he aoou:mulated own.gee 1rhioh W'8re not beiag 
oredited to the exohange. lie wu not oharged with peoulatioua or with 
reali1iag pereonal profit. 

I reoo:aD8Dd tha.t the Hntqoe be oontirmed but that the ooati.Jlemmit 
and torteiturea be remitted am that u thus modified the aentenoe be oarr1e4 
into ueouilion.. 

' . 

&. On 14, .Juq 1947 Kr. Fruklia H. lfilliama ot Bew York. atton,.e7 tor 
the •.A..A..C.P•• appeared before the Board ot Revi• in beh&U' ot aooused 
aJld tiled a paper alleged to be.a oertitied trw, ooPT~ot an atf'ida"rit of 
one .AD.it& CerdoD. atatil2g that ahe gan the aooused Jf2ZOOO.OO 1:n. 1948 on hie 
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promiae to urry- her. Kr. 'William K. Qua.aha. Kanila. P.I., apeoial 4eteue 
ooUD.tel • appeared betore the Board ot Rnin prior to the reoeip, ot the 
record. J11ade or&l. argumelit and tiled a brief. 

6. Inoloeed is a tona ot aotion 4ea1p.ed to o&rr7 iJlto etteot tho tore• . 
goag reoomme.ndatiou. ahould 1' •et 11'1 our approftl. 

H. GREElfa Iaola 
1. Reoord ot trial Major Ge»ral 
2. Fora ot aotia »ie J'Qdge "4'f00ate h•ral 
a. Briet tiled bJ' 

apeo1&1 deteue 
OOUlllOl 

(,GCMO, (nA) 6, 13 Oct 1947)· 
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n,:r.;.::,!'...LlH OF THE ARMY 
Ir:: t!io Offil:9 of Tha Judge Advoc:.t~ Gene.ral 

l:".l.shington 25, D. C. 

UNITED STATES 

v. 

Privates Gf\ACIA~O LO.PEZ 
(10330071), and JOSE K. 
PIMENTEL (10328712)., Head
quarters & Headquarters 
Company, 25th Replacement 
Thlpot (!'S). 

) 
) 
) Trial b,- o.c.ll., conve."1$d at 
) J..PO 707, 28 .Karch 1947. Both: 
) Dishonorable discha.rg9 and con-
) 11nement tl)r a:1x (6) months. 
) Di aciplinar;y Barracks. 
) 
) 
) 

HOLDING b;r the BOARD OF REVIlli 
JOHNSON, ALFRED and BRACK, Judge Advocates 

1. The record o! trial in the case ot the soldiers named above 
has been examined by ths Board ot Review. 

2. Each accused was tried upon the :toilorlng Charge and Speci-
f1.cation: -

· CHARGE I: Violation o! the 84th Article o! War. 

Specification: In that Private Jose )(. Pimentel and Pri
vate Graciano Lopes, Headquarters and Headquarters 
Compan;y., 25th Replacement Depot (Pbillppine :Scouts), 
acting jointly- in pllr8uance ot a co~on intent, did, 
at or near ilabang, Rizal, Pbillppine Islands (!PO 
900-2)., on or about, 7 December 1946., 11'l'Ong1'ully dis
pose o! two (2) tires ot the Talus of about $65 .oo., 
issued for use in the military service. 

ls to accused Pimentel only: 

Charge ll: . Violation ot the 96th Article ot War. 
(Dl.aapproTed b;y the Rev.lawing Autbori ty). 

Specification& (Dl.sapproved by t.he Rer.."lwi.ng Authority). 

http:b,-o.c.ll
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Accused Pimentel plead.ad not guilty to and was found guilty of' both 
Charges and Specifications. Accused Lopez plead.ad not guilty to and 
was found guilty of' Charge I and its Specification. Accused Pimentel 

. was sentenced to be dishonorably discharged the service, to !or!eit all 
pay and allowances due or to becOJle due, and to be confined at hard labor 
for two years. Accused Lopez was sentenced. to be dishonorably discharged 
the service, to f'orf'eit al1 pay and allowances due or to become due, and 
to be confined at hard labor f'or one year. The reviewing authority ap
proved only-. so mch of' the finding of guilty o! the Specification o! 
Charge I as involves a finding that.the accused did, at the time and 
pla.ee a.1.l.egad, ,rrongf'ul.ly dispose of' two tires of' some Yalue, issued 
for use in the milltary service, disapproved the findings of guilty 
of' Charge II and its Speci.f.1.cation, approved the sentences, but re-
duceq. the period of confinement as to each accused to six months. The 
Branch United States Ilsciplinary Barracks, Camp Cooke, California, 
was designated as the place of conflnement and the record of' trial 
was fonrarded f'or action pursuant to Article o! 1far1 so½. 

,3. Second Lieutenant Diogenes Hasal, Provost :Marshal o! the 25th 
Repl&cEl!lent Depot, testified that on 7 December 1946, be received a 
telephone call from a Sergeant Pizan, the 100tor pool Sergeant, who re
ported that one of the tires on a l½ ton truck was changed (substituted 
for a civilian tire) and that the accused were suspected (R. 8). A.a a 
result of' information obtained .from the accused through their admissions, 
which were excluded from evidence, Lieutenant Basal went out to the resi
dence of' a civilian imo was named by the accused, investigated the tires 
that were in the civilian's possession, made a note of the serial numbers 
on the tires, checked them and found out that the tires, reported to him 
as missing, were on the civilian truck (R. 8-9). 

An extra-judicial statement signed by the accused Pimentel 
was admitted into evidence as Prosecution's Exhibit 3 (R. 11)~ In this 
statement, Pimentel confessed, in ~rt1.nent part, that at about 0300 
hours, 7 December 1946, he took a lt ton truck out of' the Motor Pool ot 
the 25th Repl.&cemant Depot (PS) on a false trip ticket made by' himsel.f; 
that he then went to il.abang, Rizal, contacted a civilian and offered to 
trade the new tires which were on the l½ ton truck for the old tires 
lfhi.ch were on the ci'rllian's truck, tor 28 pesos; that the ci"filian ac
cepted the offer and he (accused) made the trade and accepted the 28 
pesos; that 'Whan he (accused) returned to the 25th Replacement Depot 
Motor Pool at 0600 hours, he was instructed to report to the Provost 
lLarshal !or investigation (Pros. Ex. 3). · 

.&n extra-judicial statement of accused Lopez waa properly ad
m:1.tted into evidence in which be confessed, in pertiment part, that at 
0300 hours, 7 December 1946, he accolllp8.tlied accused Pimentel to ilabang, 
Rizal; that at Alabang, Pimentel traded two tires that were on their 
truck tor tires that were on a civilian's truck; that when t~ returned. 
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to the Motor Pool at 0600 hours, he was instructed to report to the 
Provost llarshal for investigation (Pros. Ex. 4). 

First Lieutenant :Milton Terry, Compacy Commander o:t Company 
•B•, 5oth Military Police Battalion, .APO 707, testified that the size 
o:t the Ure that goes on a l½ ton vehicle is 900 x J.6 and that the value 
of such a tire is shown in an official price guide issued by Ordnance 
(R. 15). 

After being advised of their rights aa w1tnesses, each ac
cused elected to remain silent (R. 13). 

4. It is to be noted that the Specification of Charge I, in which 
both accused were charged jointly with wrongful disposition of tso tires 
issued for use in the military service, in violation of Article of War 
84, and upon which charge both accused were convicted., does not specify 
the manner in which the disposition of the tires was effected. However, 
:tor the purpose of this holding and for the reasons hereinafter set out, 
the legal. sutf1.ciency of the Specification 111.ll be assumed. 

5. With respect to the evidence, an important quest.ion presented 
by the record is, whether there is sufficient proof of the cor:E!s delicti 
outside of the confession. The Manual for Courts-1.!ar.t.ial., 19:28, paragraph 
W!., provides: 

"An accused can not be convicted legally upon his 
unsupported confession. A court may not consider the con
fession of an accused as evidence against hiin unless there 
be in the record other erldence, either direct or circum
stantial, that the offense charged has probably been com
mitted; in other words, there must be evidence of the 
corpus delicti other than the confession itself. * * * 
Tl:d.s evidence of the corpus delicti need not be su.t.fic::lent 
o:C itself to com'ince beyond reasonable doubt that the of
.tense charged baa been committed., or to cover every element 
ot. the charge, or to comiect the accused with the offense.
* * * In a case ot alleged larceny or in a case ot alleged 
unlalriul sale evidence that the property in question was 
missing under c::lrcumstances indicating in the .f'lrst case 
that it was probab~ stolen, am in the second cue that 
it was probab~ unln.f'ul.ly sold, would be a compliance with 
the rule.• 

J.liunde the confessions and admissions ot accused the only pur
ported evidence even rel!J)te~ related to proof o:r the corpus delicti is 
to be found in the following testimony ot Second Lieutenant Hasal: 

"* * * Sgt Pizan, the motor pool sergeant, called me on the· 
phone and reported to me that .2E! ot the tires was changed 
£rom the truck, a l½-ton * * *• · 

* * * 
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•TJA: Lieutenant Basal, lrhen ,.-ou .found out th.at m, tins 
were gone .f'rom a Tehicle, did you check on those tires? 
llIT: I took down tm serial numbers of the tires, the one 
that was pointed out b,- Felix, tbs d.'Vilian, and the rest 
ot the tires'that was in the possession ot that ci'Vilian, 
we checked their serial numbers. · 

* * * •I went there /.ciulian· residence in iltibari} personal.17 
and the c:t'Vi..Uan, Felix, pointed the tire that was changed. 

* * * •Q. And when you went out there, )'OU .found that the "ti.Ne 
were mise::l.ng on Felix's truck? 
A. Yes, sir. 
Q. And you checked that by means ot the se:d.aJ. numbers? 
A. Yes., sir• (Fapbasia in each instance supplied). 

. It is obrlous that thB personal knowledge ot the witness was 
11mited to his inspection of tires .f'ound in the possession of a ci'Vi.li.an. 
Bqond that point his statements are relegated to hearsay u based upon 
what was told him by- others respecting the origin and ideritit,.- of the 
'tires. To permit the treatment o.f' such testimony as en.dence would be to 
deprin the accused or his right to cross-exam:hJat:1.on ot tbe pa-son mak1ng 
the or1gl.nal statement (Dtg. Ops. JAG., 1912-,401 Sec. 395 (22)). Upon 
elind.nation of the testim:>ny llh:Lch ie hearsq, and that which is con
clusion obviously' based on hearsay-, there remains no legal e'Vi.dence in . 
the ncord, sans the accused's confessions, to establish or even tending 
to establish, that the tires found in the possession_ot the civilian, Felix, 
were taken .troa the possession ot the Gov81'Dllent or that the;r were ever 
•issued tor use 1n the 111.litar,y service.• 

. In the abeence ot ~ ooapotent proof ot the probable comniaaion 
ot the offense alleged, consideration of the oonteasl.ona wu improper and 
t.he evidence is not legally sufficient to mpport the tindi.nga of guiU7 · 
(Cll 2lS241, Scott, 10 BR 3?8; CK 2ll.26l, Sodlak1 10 BR SS., and cases 
cited therein). . 

6. For the reasons statad above the Board ot Ravi• holds the re
cord of tr.Lal lega~ insuf.ticient to support the t.1.Ddings of guilt,.-

. and the sentence as to each accused• 

• 
I 

Judge .ld:roeate. 
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NOV26 JQ'17 
JJ.GN-c1l3~6~ ht Im 
JAGO, Dept. ot the A;rmy, Washington 25, D. c. 
'l'O, Comma.ming General, Philippines-B;yuk:yus Command., .lPO 707, 

c/o Postmaster, Sm.:.Franciaco, Cal.itomia. 

l. In the case of Privates Graciano Lopez (10330071), and Jose 
l(. Pimentel (10328712), Headquarters & Headquarters Company., 25th Re
placement Depot (FS), I concur in the holding by the Board ot Review 
and recommend that the findings of guilty and the sentence as to each 
accused be ncated. 

2. When copies ot the published order in this case are fonrarded 
to this of.flee, they- should be accompanied by the foregoing holding and 
this indorseaent. For cOnTenience of reference and to .facilitate attaching 
copies of the published order to the record in this case, please pla.ce the 
il.le number.~o.t the ncord in brackets at the end ot the published order, 
as follaws, 

(Cll 323619). 

THOlLAS H. OBEs:N 
... 

l Incl 
, Record ot trial Major General 

'l'ha Judge .ldvocate General. 

----------------------------~ ·------
( 





--------

' (J51) -
DEPARTMENr OF THE ARMY 

Offlee of The Judge Advocate General 
Washington 25, D. c. 

JAGN-CM 323640 
C) r·. 

UUI'rED STAT~S ) PHILIPPINES-RYUKYUS COMMAND 
) 

v. ) Trial by G.C.M., convened at 
) A.PO ?071 .3 May 1947• Dis

Private SAB.1\S PALITNTUAN ) -honorable discharge and con
(10.3.36.349), 8131st Sar ) finement for ona (1) year. 
vico Detachment (PHILRYCO:M ) Ili.sciplinary Barracks.· 
FP & PD). ) 

HOLDING by the BOARD OF REVI 1.:W 
JOIDiSON, BRACK and SMITH, Judge Advocates 

l. The record of trial in the case ot the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Spec.i.
f'ication: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private Sabas Pamintuan, 8131st 
Service Detachment (PHILRYCOM PP & PD), did, at 
SJ.31st Service Detachment (PHILRYCOM PP & PD), APO 
900 on or about 9 April 1947, feloniously take, 
steal and carcy away one Spartan Radio, Serial No. 
505928, value about $2.3.25, the property of Techni~ 
cian Fifth Grade George Abdou and one Spartan Radio, 
Serial No. 507247, value about $23.25, the property 

· of Technician Fifth Grade Wilber D. Starcher, total 
value of $46.50. 

He pleaded not guilty to, and was found guilty of, the Specification 
and Charge. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due er to become due, and to be con
fined at hard labor £or one year. The reviewing authority approved the 
sentence, designat~d the Branch United States Disciplinary Barracks, 



(352-)__ 
Camp Cooke, California, as the place of confinement and forwarded the, 
record of trial for action pursuant to Article of War 50-}. 

3. The only question requiring consideration is whether the evi
dence is legally sufficient to support a finding that the stolen pro
perty had a specific value of $46.50, and whether the findings of guilty 
are legally su.f.ficient to support the sentence. 

4. The accused was found guilty of stealing two radios, each of the 
alleged value of $23.25, and of a total alleged value of $46.50~ The 
only evidence submitted as to the value of the radios is the testimony 
of Technician F.i.fth Grade Wilbur D. Starcher who stated that he pur
chased his radio at the "PX" and paid 46.50 pesos for it which was the 
standard price (R. 8). Both radios were admitted in evidence as ex
hibits and were before the court (li. 7, 17; Pros. Ex. A and C). 

I. 

5. It has been long established that except as to distinctive 
articles of Government issue or other chattels which because of their 
character do not have.readily determinable market valu~s, the value of 
personal property to be considered in determining the punishment authorized 
for larceny is market value; that is, what it is worth in the open market 
at the time and place of the offense (CM 217051, Barton et al, 11 BR 193; 
TM 27-255, par. 100:!2)• Proper evidence of market value is the testimony 
of oomeone who, by virtue of his knowledge and experience, knows what that 
value is. It does not appear that Technician 1'1.fth Grade Starcher was· 
qualified or presented as an expert 'Witness for the purpose of: testii'ying 
to the market value of his own radio. His testimony as to the purchase 
price of his radio prior to the theft but without indicating the date of the 
purchase, is of no probative value in determining the market value of the 
radio at the time and place of the taking. In view of the insufficiency of 
evidence as to the specific value of either radio, no reasonable basis was 
established upon which the court could legally predicate a finding that 
either radio had a specific value in excess of $20.00 or that both radios 
had an aggregate value in excess of $20.00. The fact that the radios were 
physically in evidence and before the court does not cure the deficiency of 
proof since the market value of a used radio is not a matter of such fixed 
and common knowledge as to justify a court in taking judicial notice of 
such roue (CM 213952, }layers, 10 BR 296). To permit the court on its· 
inspection alone to find specific market value of an article "would. be 
to attribute to th~ members of the court technical and expert trade 
knowledge which it cannot be legally assumed they possessed" (CM 208481, 
Ragsdale, 9 BR 14). However, under paragraph 149g., MCM, 1928, page 173, 
the court was authorized to find, frpm its visual inspection of the 
radios and from its experience, that the radios had some value less, 
than $20.00. _It follows that so much of the findings as pertain to 
_the total ~alue of both radios in excess of $20 cannot be sustained. 

Larceny of property of a value of $20.00 or ·Jess will support a 
maximum sentence to confinement of not more than six months (par. 104£., 
MCM, 1928)... . 

2 



6. F'or the reasons above stated, the Board o:t Revi81f holds the 
record of trial legally sufficient to sui:port only so much o:t the 
.findings of guilty of the Specification as finds that the accused did, 
at the _tim and place alleged, .feloniously take, steal and carry away 
one Spartan radio, serial number 505928, of soma value, the property 
of Technician fifth Grade George Abdou, and one Spartan radio, serial 
number 507247, of some value, the property of Technician fifth Grads 
Wilbur D. Starcher, and legally su:t:ticient to support only so much of 
the sentence as provides for dishonorable discharge, :forfeiture of all 
pay and allowances due or to becom due, and confinement at hard labor 
for a period of six months • 

• 

Judge Advocate. 

Judge Advocate. 
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JAGN-C1.i 323640 1st Ind 
JAGO, Dept. of the Arr:ry, 1'lashington 25, D. C. 
TO: Comuanding General, 'Philippines-Ryukyus Command, APO 707, 

c/o Postmaster, San }~ancisco, California. 

l. In the case of Private Sabas Pamint1.1a1 (10336349), 8131st Ser
vice Detachment (PHILiiYCOm Pf & PD), I concur in the holding by the. 
Board of i,evie\v and recommend that only so much of the finding .of guilty 
of the Specification be approved ·as finds that the accused,.dici, at the· 
time and J;lace alleged, feloniously take, steal and carry_ away one Spartan 
radio, serial number 505928, of some value, the property ot Technician 
Fifth Grade George Abdou, and one Spartan radio, ·serial number 507247, 
of some value, too property of Technician Fifth Grade Wilbur D. Starcher, 
total value not in excess of $20.CO, and that only so much of tha sen
tence be approved as involves dishonorable discharge, forfeiture of 
all pay and allowances due or to becom due, and confinement at hard 
labor for six months. Upon taking such action you will have authority 
to order the execution of the sentence. 

2. When copies of the published order in thl.s case are forwarded 
to this office they should be accompanied by. the foregoing holding and 
this indo~sement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
pl,ace the file number of the record in braokets at the end of the pub
lished order, as follows.: 

(C::ii 323640). 

l Incl THO~,iAS H. GREI::IJ 
Record of trial. hlajor General 

The Judge Advocate General 
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WAR DEPART'...IBNT 
In the O.t'i'ice of' The Judge Advocate General 

Washington, D. C. · 

JAGN-CM 32366,3 

UNITED STATES )
)' 

PORT OF LroHORN 

v. Trial by G.C.M • ., convened at 
~· Leghorn., Italy, 22-24 April 

Private MICHAEL A. DeBARTOLO ) 1947. Dishonorable discharge 
(31308121), 61st Station 
Hospital. 

) 
, ) 

and con.t'onement for ten -(lO) 
years. Disciplinary Barracks. 

HOLDING by the 'BOARD OF REVIEW' 
JOIDlSON, BRACK and SMITH, Judge Advocates 

l. The record of' trial in the case o:f the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge arrl Specifi
cation: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Frivate Michael A. DeBartolo, 61st 
Station Hospital, then o:f 429th Replacement Company, 
29th Replacement Battalion, did, at or near San Leucio, 
Italy, on or about 15 October 1944 desert the service 
of the Unitad States and did remain absent in desertion 
until he surrendered himself at Roma, Italy, on or 
about ll November 1946. 

The accused pleaded not guilty to, and was round guilty of., the Charge 
and its Specification. He was sentenced to be dishonorably discharged 
the service, to :forfeit all pay and allowances due or to become due., 
an:i to be confined at hard labor for the term of' his natural life. The 
reviewing authority approved the sentence but reduced the period of con
!inement to ten years., designated the Branch United States Disciplinary 
Barracks., Greenhaven, New York, or elsewhere as the Secretary of' lVar may 
direct, as the place of confinement, and :forward.ad the record of' trial 
for ac·tion pursuant to Article of War so½. . • 
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,3. The only question which it is necessary_ to discuss in this 
· case is the action of the court in denying a defense motion £or a con-
-tL~uanca. For· the reason that in the opinion of the Board of !¼view 
such action must be held in this case to have prejudiced tha sub
stantial rights of the accused, it is not necessary to set out all th!:! 
evidence in full detail,. and the evidence is therefore summarized briefly 
only so far as is necessary for consideration of the court's action. 

4. The. evidence for tqe prosecution is sununarized as follows: 

An extract copy of-a morning report for 15 October 1944 of 
the 42ith Replacement Company, 29th Replacement Battalion, 7th Replace
ment I::epot, was introduced in evidence as Prosecution Exhibit l. The 
entries thereon included a delayed, entry showing accused as having gone 
absent without leave as of .30 May 1944 and a current entry showing ac
cused as in an absence without leave status and dropped fran the rolls 
on l5 October 1944. ··- • 

Captain Kenneth c. Anderron testified that 011 11 November 
1946 at about 1800 hours he saw accused at the Provost Marshal's 0£
i'ice in Rome. Accused was, then dressed in cl.vilian clothes and had been 
brought to his office by Corporal mesonik, a military policeman. The 
witness ordered accused confined (R. 14, 15). · _ 

5. The evidence for the defense is summarized-as follows: 

Captain Peter Borak, M.c., testified that he was Chief of 
Neuropsychiatry at the 61st Station Hospital near Leghorn, Italy (R. 18., 
19). He examined the accused about 8 February 1947.,'llhich consisted ot 
a physical examination and a neuropsychiatric direct examination (R. 19). 
Based upon the examination, and the history of the case from f!tatements 
of the accused only., it was his opinion that accused was responsible for 
his acts at the time ha went absent (R. 20)., and was able to adhere to 
the right (R. 21). The physical examination showed accused had been 
wounded on the right elbow (R. 22). This wound could have led to the 
amnesia condition claimed by the accused (R. 2.3). From the history 
given by accused, it was the witness' opinion that accused was not suf
fering from amnesia, but there is a remote possibility he m.v have been 
(R. 2.3). The type of amnesia indicated by accused's story usually lasts 
only a few weeks and it l'IOuld be an exceedingly unusual case to last 
two and one-hall years (R. 24)., or that accused would recover within a 
period of 15 or 20 minutes after such a long period (R. 26). If during 
the period of the alleged amnesia the accused knew his name., corresponded 
with relatives in the United States., did nonnal physical labor and found 
relatives in Italy., this would indicate that accused was not sutfering 
.from annesia (R. 24). The functional type of amnesia oou.ld not be de-

. termined by a physical or neurological direct examination and it is that 
type that is precipitated by unusual stress or physical or emotional 
demands (R~ .30). 
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This witness further testified that it was his opinion, and 
only- an opinion, that accused did not have amnesia, and that be could 
not prove that accused did or did not have amnesia as that would de
pend upon evidence "produced" at the period of his amnesia which .-vi
dance he did not have. The ldtnass agreed rl th the statement in a 
written report of another examination of accused by Captain Millotf, 
a former chief of Neuropsychiatry at the 61st Station Hospital, that 
"It is impossible for me to say whether this soldier did or did not 
have an amnesic episode" (R. 32). 

The accused, having bean duly informed ot his rights, elected 
to be sworn as a witness and testified in his own behal.f. He stated 
that ha was inducted in April 1943, went overseas in SeptElllher 1943, 
landing in Bizerte, Nor.th Africa,· and went from there to Italy. .A.round 
Decenber of 1943 his unit went into action near Venefro, Italy, and ac
cused was wounded in the right elbow (R. 34, 35). The unit went into 
action at midnight and aceused was wounded about dawn (R. 117, 118) • 
Ha was _treated at a "rear line" hospital and then sent to a hospital 
at Oran, Africa. He was there until after New Years 1944, and then was 
returned to Italy (R. 34-36). He remembers returning on the boat but 
does not remember getting on or of£ the boat. The last thing he re
members was walking among a group of tents in Naples. This was about 
February- or March of 1944 (R. 37, 40). The next thing he remembers 
is walking the streets of Rome. He did not see any soldiers and he 
stopped a civilian and asked where the nearest American Unit was.· He 
was directed to the UNRRA building and he went in. He was taken to the 
Ill.rector who telephoned Rome Headquarters and the militar;r police came 
and took him to jail (R. 40-41). This occurred on 11 November 1946 
(R. 43). niring the period from his walld.ng among the tents in 1944 
to November 1946 he remembered nothing that happened, be did not recall 
seeing aey relatives or friends (R. 43), and did not know whether he re
ceived a:ny mail from home. Three of the prosecution's witnesses, :wigi 
Vallarelli1 Pasqua DeBartolo, and Francesco DeLucia.,. who were called· 
later in rebuttal., were brought into the court room and accused 81.ated 
he did not know them. He also stated he did not know whether or not he 
was ever in Bari or Terlizzi, Italy (R. 44, 45, 47). His stepnother'a 
name is Helen DeBartolo and she runs a beauty shop named Connie rs Beauty 
Shop in Dorchester, lCassachusetts (R. 48). 

6. The evidence for the prosecution in rebuttal is SlllllmaI'.i.zed 
as follows, 

Seven Italian witnesses who had known the accused duri~ the 
period of his claimed amnesia were called by the prosecution. ildo · 
Leuszi. 1 testified t.hat in November 1945, while .pa was in Rome visiting 
an aunt, he and accused 1118t in a bar and introduced themselY es. He re
membered accused's last name as DaB¢olo. Though he saw him three or 
tour times, they onJ.Jr spoke the first time, on which occasion the7 ex
changed a !8W worda on the economic situation o! Italy. Accuaed appeared. 
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normal (R. 50, 54). The other witnesses had known accused at Terlizzi 
and at Bari, to-wns in Southern Italy, from sometime in the sur:mer of 1946 
through September and October of 1946. Lt:.igi Vallarelli was a friend of 
the accused and met hiJl1 in Terlizzi in August 1946 (R. 6). Pasqua 
DeDartolo was accused's aunt and accused visited her three times at Bari, 
in the company of Vallarelli, or accused's cousin, also named Michael 
DeBartolo (R. 108). Lucia W..Baria was a maid in the house of Michael 
DeBartolo, the cousin of accused, at Terlizzi, with whom accused lived 
from the summer of 1946 through October 1946 (R. 95, 96). Francesco 
DeLucia employed accused for about two weeks in a quarry near Terlizzi, 
and though not sure of the yenr, he said it was in 1945 (R. 77, 78). 
Lucia Di.Baria placed the date of this employment as 1946 when she worked 
for the cousin (R. 100)~ Vallarelli also placed this in 1946 (R. 62). 
Tommaso DeBartolo, no relative of accused, also knew accused in Terlizzi, 
and accused wrote a letter in English for Tommaso to Tornmaso 1s father in 
the United States (R. 81, 82). Bobbo Bartolomeo, a son-in-law of the 
witness Pasqua DeBartolo, and who lives in Bari, received a money order 
from accused's father in the United States, amounting to 11,000 lire, or 
$50, payable to him, but for Pasqua DeBartolo (R. 114, 146). Of this sum 
Pasqua gave 1200 lire to accused (R. 110). Some of these lfitnesses stated 
that accused used, or was introduced to them by, his own name, Michael 
DeBartolo (li. 81, 95, 108). Vallarelli said accused was introduced to 
him as 11;,'.ike" and ha just learned his 1ast name "lately" (R. 60). 
Vallarelli 8tated accused spoke of his mother in the United States and 
stated that his father lived in $quantum (R. 65, 164). Accused also told 
Vallarell.i that accused's cousin, Michael DeBartolo, had gone to Salerno 
and brought the accused to Terlizzi (h. 6J). In September 1946 Vallarelli 
advised accused to surrender himself and accused said tbat he 110uld, and 
that he would "try to look like a man affected by amnesia. n Accused 
stated his mother tole him to do this (R. 70, 72). Accused referred to 
his mother in the United States as "Connie" (R. 65, 66). Francesco 
DeLucia just knew accused as "1Iike 11 (R. 77). Bobbo Bartolomeo said he · 
did not know accused (R. 146). Accused was always dressed in civilian 
clothes (R. 52, f:JJ, 77, 92, 108). Accused told Vallarelli he received 
cablegrams, packages and mail from America (R. 61, 62) and letters ad
dressed to Michael DeBartolo from the United States weremceived at the 
house of the cousin, Michael, where accused lived in Italy {li. 104). 
Dlcia DiBaria testified that accused was sick in bed for t-w:> weeks in 
the fall, 1946 (R. 100), and was dreamy eyed and absent minded (R. lOJ). 
The aunt stated he looked 11like a foolish man" and was pale (R. 111). ~ 
Torrnnaso DeBartolo also stated accused appeared pale and had a dreamy 
look in his eyes (R. 84). 

7. In sur-rebuttal, the defense called to the stand two other 
Italian civilians from Terlizzi who had known accused in September and 
October of 1946 and who had been brought to court by the prosecution, 
but not called to testify. One of the two, Tambone Bi.agio, testified 
that accused appeared 11 liko a person sleeping.," talked very little., was 
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pale and thin and did not appear normal (R. 171, 172) and the ,'d.tness 
thought accused was 11a little unbalanced mentally" (R. 175). Tha other 
witness, Niccolo D'Elia, stated accused looked 11like·a half stupid per
son" am did not look well (R. 178). Tambone Biagio further testified 
that when he was questioned by a CID agent he began to tell a bout ac
cused Is ill condition and was stopped, the CID agent saying 11 Don 1t 
bother about those things" (R. 173, 174). The accused was recal.lad 
by the defense and testified that. he did not know any of the Italian 
1'litnesses who testified ( R. 180). · · 

8. During presentation of the prosecution's rebuttal evldence, 
the defense, at the opening of the session of .the court on 23 April, 
the second day of the trial, made a motion for a continuance., requesting 
two weeks (R. 87, 88). After argument by both sides, the court post
poned its decision until after the llitnesses for the prosecution were 
heard (R. 94), at which time the court denied the motion (R. 169). 

There can be no question but what, as a matter of Jaw, the 
granting pf accused's motion was a matter for the discretion of the 
court., and the only question now to be detennined is whether the acti,on 
of the court in refusing to grant it was an abuse of such discretion. 
If it was then the findings and sentence of the court cannot be. sustained 
(CM 236323, McClain, 22 BR 379). 

We do not here attempt to determine the sufficiency of the 
evidence actually in the record to support tt.e findings and sentence 
but it may certainly be·said from an examination of such evidence that 
tha question of whether. or not accused was suffering from amnesia during 
the period of his absence was not conclusively settled. 

9. In support of the motion for a continuance., the defense counsel, 
Lieutenant Colonel Weller, stated that the defense was surprised by the 
testimony of prosecution's witnesses. The accused was not advised by the 
investigating officer or anyone else about the Italian witnesses, Aldo 
Isuzzi, Im.gi Vallarelli, Francesco DeLucia and Tommaso DeBartolo, and 
did not even then (i.e. at the ti~ of this argument) know how many 
more similar vd tnesses the prosecution might have. He further stated 
that before the trial, on the preceding Friday (18 April) the trial 
judge advocate had informed the defense that the pro;,ecution would 
produce the officer from Home to whom accused was turned over, and a 
morning report. At that time defense counsel informed tha trial judge 
advocate that they v.ould produce the doctor (Captain Borak) and the 
accused. Consequently the defense had been surprised by the prosecu
tion's witnesses and urged that the defense should be giv~~ the op
portunity of at least fourteen days to make an investigation at Terlizzi, 
where the evidence then showed that accused spent considerable time, and 
that tl).ey should have an opportunity to find out who the witnesses of 
the prosecution were (R. En, 88). 

5 



The trial judge advocate ad.mitted he had told the defense 
only that he was going to put in evidence the morning report to establish 
tne original absence, and the testimony of the officer to establish 
the return to military control, but stated the prosecution was not "bound 
to anticipate" the defense of amnesia. He stated that tho Italian wit
nesses Yrnre obtained subsequent to the formal investigation under Article 
of War· 70 (R. 89). The assistant trial judge advocate stated that they 
were obtained 11by the efforts and the work of the prosecution in this 
case in an effort that we, as the prosecution, couJd produce to this 
court in rebuttal a true picture of the witnesses that we had secured 
in the case that we are now trying" (R. 89). In addition, he stated, 
"There are no funds afforded an investigating officer to make witnesses 
available for cross-exam:in .tion by an accused when he has to go pro
bably all over Italy to secure those witnesses, if he knows anything 
about them. 11 

The trial judge advocate did not form.ally object to a con
tinuance, but stated he did not see -what would be gained by it (R. 88). 
The court requested the defense to state what it expected to prove by 
any witnesses that might be found in the event of a co_ntinuance, so 
that tha court might determine the materiality of the evidence, or af
ford the triaJ. judge advocate an opportunity to stipulate (R. 91., 92) .• 

Defense counsel pointed out that the defense of amnesia had 
been known for maey months., but that the defense knew nothing of the 
surprise Italian witnesses., and had been able to get no information 
through the accused except what he had stated in his testimony, and had 
no other way of getting any information (R. 88). They had never heard of the 
town of Terlizzi until they heard the testimony of prosecution's witnesses 
in rebuttal (R. 90). 

10. With respect to the element of surprise to defense., it is noted 
that the Charge Sheet does not list any of the prosecution's witnesses ex
cept Captain Anderson., who testified concerning the surrender of accused, 
and Technician Fourth Grade Hiesonik and Captain M:i.lloff, who did not 
testify. The record indicates that T/4 Jli.esonik was the military 
policeman to who;n the mtlli.A director actually turned over the accused 
upon his surrender, and that Captain Milloff was a doctor wllo examined 
accused after his surrender and who, at the time of tria.1., had returned 
to the United States. The Charge Sheet also lists.the morning report 
for 15 October 1944 of accused's organization at the time of bis ab
sence. It is noted that the investigating officer's report., in the 
accompanying papers., is silent as to any other evidence. It is a.1.so 
noted that the order appointing the court is dated 20 April 1947 and 
that the tr;i.al corranenced on 22 April 1947. 

11. It is implied in the Review of the Staff Judge Advocate that 
the Italian witnesses were purposely not made known to the accused. It 
is stated in the review that, nrt appears that accused was among friends 
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and relatives during the time he was in desertion. :aad the accused lmown 
that the Government had located witnesses, he might have made it difficult 
to have them at the trial." 1Vhile keeping these witnesses under cover 
may have been desirable and justifiable for the reasons indicated, the 
effect, in this case, was to preclude any lalowledga of the whereabouts 
of accused during his absence from cc'lling to the defense. If accused 
was telling the truth, obviously he was not able to give any information 
to his counsel. To deny that he was, was to prejudge his case. He was 
entitled to a fair trial, and his counsel were entitled to adequate 
opportunity to prepare his defense. This includes the opportunity to 
investigate or examine the evidence against him and to seek evidence in 
his behalf from any known source. Such opportunity was denied prior to 
trial. Although this temporary concealment of witnesses may have been 
justified, it does not follow that reasonable opportunity should'not 
have bean given after the prosecution had produced its witnesses. 

What the defense would have accomplished if a cpntinuanca had 
been granted is of course not known, but it is so only because no opportunity 
was afforded the defense to find out what it C0"..1ld. It is noted in this 
connection that civilian counsel for the accused argued this case before 
the Board of Review and at that tine submitted to the Board an affidavit, 
dated 13 May 1947 at Terlizzi, Italy, by a Doctor Giuseppe Tarlani, stating 
that in June 1946, he visit9d and observed the accused "because ha was ar
facted with plauro-pneuraonia, left lumbar, and from cerebral amnesia.n 
Some of the prosecution's own witnesses, on cross-examination, stated ac
cused had been sick, looked dreamy, or foolish, and like a person sleeping. 

The importance of' all facts about the accused during his period of 
absence is revealed by the following testimony of Captain Borak. On page 
30, the record showed he was asked if he had made physical tests of the 
accused and he replied that he had. Ha was then asked., "Did you f'ind arry 
of the results of the physical tests which would confirm or tend to con-
firm the subjective symptoms related by the accuse«?" In reply_, he stated, 
"There is only one thing that we cannot determine through a physical or a 
neurological direct examination, and that is the functional type of amnesia." 
On page 32 the record shows that ha was asked i£ he agreed with the state
ment in Captain Milloff' s report that nrt is impossible for ma to say 
whether this soldier did or did not have an amnesic episode." In reply, 
Captain Borak stated, 11Yes; I do agvee with that statement. Itisavery im
portant statement in respect to the psychiatric evaluation. The .former 
statement was an opinion in respect to whether )le had amnesia or not, but 

· whether I can prove that ha had amnesia or not will depend entirely on the 
evidence produced at the period of his amnesia. That I did not have at the 

. time of the psychiatric evaluation"· (Underscoring supplied). This testimony 
emphasizes the necessity of as complete an investigatio~ as possible into the 
facts of accused's life between his absence and his return. · 

The record discloses sufficient facts with respect to the reasonable
ness of the request for a continuance so that the Board of Review is compelled 
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· to the opinion that in its denial of the motion !or continuance the court 
abused its discretion and its action was prejudicial to the substantial 
rights of the accused. It is true that in a case where amnesia is claimed 
as a defense, neither side may know where accused was during his absence. 
Of necessity, such a case must be tried on the avaiJa ble evidence. But 
in this case, the prosecution did know where accused had been, at least a 
part of the ti.'lle, and concealed this knowledge from the defense. A.rter the 
necessity for such concealment, if such there was, was gone, the defense 
should have been granted a reasonable opportunity, denied to it previously, 
to prepare its case. We do not _mean to imply in this case that it is not 
proper to call witnesses who were not listed on the Charge Sheet nor called 
in the investigation under Article of War 70. Nor do we maan to assert 
that merely because there are such witnesses an accused is necessarily en
titlad to a continuance. We do mean that, on the basis of facts of this 
particular case, the effect of holding back such information as the pro
secution had and the subsequent denial of the continuance by the court 
was to deny to the defense any opportunity of properly preparing its case 
by investigation of a known and obviously important source of evidence. 

The Mm u.al £or Courts-Martial states: 

11The refusal by a court to grant a continuance where a 
reasonable cause is shown will not nullify the proceedings, 
but ma;y be good ground for directing a rehearingn (MCM, 
19281 par. 521!, P. 41). · 

While,in accordance with this provision of the Manual and as 
stated above, normally full discretion with respect to a continuance rests 
in the court, where it clearly appears, as in the opinion of the Board it 
does in this case., that an accused has bean deprived of the fundamental 
rights to prepare and present a defense in good .faith, by the action of 
the court in denying a reasonable continuance, the c<;>nviction should be 
held illegal (CM 236.323., McClain, 22 BR .379). 

u. For the foregoing reasons· the Board of Review holds the re
cord o! trial legally insufficient ;to support the findings of guilty and 
the sentence. 

Judge Advocate. 

Judge Advocate. 
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JAGN-CM 323663 1st Ind 
WD, JAGO, 'Washington, 25, D. c. 
TO: Commanding General, Port of Leghorn., APO 512, c/o Postmaster, 

New York., N. Y. 

1. In the toregoing case ot Private M.ichaal A. DeBartolo 
(.31308121), 61st Station Hospihl, I c,mcur in the holding by the 
Boa.rd of Review and .for the reasons therein stated recomand that 
the findings of guilty and the sentence be vacated. Upon vacation 
of the findings of guilty a..>1d the sentence you will have authority, 
under Article of War 50½,, to direct a rehearing. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the .foregoing 
holding and this indorsement. For convenience of reference and to 
.facilitate attaching copies o:r the published order to the record in 
this case, please place the file number of the record in brackets 

·at the end of ~e published order, as follows: 

(Cld .323663). 

1 Incl HUBERT n.· HOOV't:R 
Record of trial Brigadier Genaral, United States Army 

A.cting The Judge Advocat. General 





WA.k DEPAHTI:E!:T 
OFFICE OF THE JUDG:~ ADVOCAT8 GE!:EP.AL 

YlASi-iINGT01: 25, D. C;, 

JAGV C:'J 323707 29 August 1947 

UNITE,D STATES ) UUI TBD STA rES CONS TABULA. HY 
) 

v. ) Trial by G.c.~•• convened at 
) Fulda, Germany, 18 April 1947. 

Private F'irst Class F..ARVEY ) Dishonorable discharge and 
T. MOYER (13211572), 507th ) Oonfinement for one (1) year. 
Engineer Service Company, D~sciplinary Barracks. 
APO 65. ~ 

. ....... ::. 

HOLDING by the BOARD OF REVIEW 
BAUGHN, 0' BRIEK and SPRINGS TOU, Judge Advocates 

1 •• l'he record of trial in the case of the soldier named above has 
b~en e~a..'llined by the Board of Review. 

2. The accused Wll.S tried upon the following Charg~ and Specification: 

CIIARGE: Violation of the 93rd Article of War. 

Specification: In that Private First Class Harvey T. Moyer, 507th 
,Engineer Service Company, did, at Linden Strasse, Fulda, 
Gerxmny, on or about 1930 hours on 13 February 1947, with 
intent to do her bodily harm, c~:mnit an assault upon Miss·. 
Dorothea Ser.a.fer, by willfully and feloniously striking 
and knockin;; her down to the ground. ' 

. . 
The accused pleaded not guilty to the Charge and Specification. Re was 
found i;uilty of the Charge and guilty of the Specific.ation except the 
'\VOrds "striking a.n<l knocking" substituting th.erefor the word "forcing." 
He was· s.,ntenced to be dishonorably discharged the service, to forfeit . 
all pay and allowances due or to become due, and to be confined at hard 
labor,._ at such place as the reviewini; authority may direct,for one year• 

. The reviewing a.uthori ty approved the sentence., designated the Branch · . 
United States Disciplinary Barr~cks, Greenhaven, New·York, or elsewhere 
as the Secrets.ry of War may direct, as the place of confinement and for-
warded the recor·d for action under Article of War so½. · . 

. 3. The evidence for the prosecution shows that on. the night or 13 
F~bruary 1947 the ac~used encountered Dorothea Schafer, a· German woman, 
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Ei.nd attempted to converse with her as the two walked abreast dovm a 
street in Fulc.!.a., Germany. Arriving &.t Lindenstrasse l;o. 10, !1:iss 
Schafer opened the garden gate, enter~d, "slarnir.ed" the 6ate behind her 
and told. the accused to stay out (P.. 6,8,9). Before she covld ring 
ti-le bell .:..t that ad::ir"3SS 1 which WS.S the home e;f her Sister, tho accused, 
accordini; to I,'.iss Schafer," •••grabbed me and threw me on the ground. 
a.nd fell on top of me ··••• He kept pressing me to the ground. I tried 
to f;et up but he kept pressing, and he tried to pull my pants demi ••• 
~ben I first started crying he held his hand over my ribht eye, and when 
I started to call for h~lp_·he clasped his ha.id over rr.y mouth ••• First 
he pressed into my eye, and then vlhen: I .~tarted yelling for help he put 
his hand over my mouth." (R. 6,7) Lliss Schafer's screams attracted 
several German civilians, a German policeman and several Americans 
whereupon the accused "got up and ran away." Ire was apprehended while 
attempting to leave the garden and turned over .to· the military polio-, 
(R. ~~8,l0,11,13-15). . 

Durir.z; the examination of l:'.iss Schafer by-tr.e prosecution, follow
in;; are questions and answers pertinent ·to- the character of the ·assll.ult: 

''Q Did he injure you at the time he was holding. his. hand over your 
face?° 

A No, he did·not hurt me. 

Q Was he striking you at o.ny time? 
A He was constantly throwing me back down to the ground because 

I was squirming so hard to get away. . . . . 
Q At any th,e durinr; tne struggle, did he strike you or cause 

any bodily injury to you? 
A No, nothing except my riGht eye was a little swollen - otherwise 

nothing but my stockings. 

Q Did you have any indication of ,ni.at causP-d your eye to be swollen? 
A Because he grabbed into my eye sli;htly; it hurt me a bit." 

Josef ?,'.ahr, a German policeman who first api:,rehen<led the accused, 
testified that a few days after the occurrence rie noticed that L;iss Schafer 
" • .'. did·have a. slight discoloration of one~re but otherwise no injury" 
(R. 11). 

4. For the defense, eyidence was adJuced on cross-examination to 
the effect that the a9cused lid not strike iLiss Schafer but instead merely 
pushed her to the ;round (R. 8). · 

l,;aster Ser;eant Faul J. Eck, a defense witness, t~stificd that the 
accused wa.s not idontif'ie•l as th'!l assailant from an identification parade 
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in the or 6anization orderly room on 14 or 15 February 1947 (R. 16,17). 

The accus.e.d elected to remain silent. 

5. The kanual for Courts-Martial defines assault w.:i.th intent to do 
bodily harm as: 

"· •• an assault aggravated bJ the specific present intent to 
do bodily harm to the person assaulted by .means of the force 
e~ployed•••" (para. 149~, MCU 1928). 

In determining whether or not the above legal. requisites for con.vie"' 
tion of an assault with intent to do bodily harn-,1as,above defined, exist-
in the present case, it is not the function of the Board of Review to 
weigh the evidence or to decide controverted questions of fact (AW 5o½). 
Since the findings of guilty insofar as the element of"• •• specific 
present intent to do bodily harm •••" (Para. 149m, MCM. 1928) rests 
_upon an inference of fact, however, it is the duty-of the Board of Review 
to ascertain whether there is in the evidence a reasonable basis for the 
inference ( C!lli 238972, Lowry', supra). In tl~is connection the testimony 
adduced in the instant case shows, and the court has, as evidenced by its 
findings, concluded that the accused did not commit the assault upon Miss 
Schafer by striking her and knocking her to the ground, but rather committed 
whatever incursion may hav~ taken place by forcing her down to the ground. 
It is clear that at no time did the accused strike Uiss Schafer, and the 
most that can be said with respect to his act of forcing her tQ the ground 
is that, in so doing, he may have pres~d his hand against her eye and • 
placed his band over her mouth to prevent further outcry (R. 7-11). There 
were no expressions of intention by the accused to do t'.iss Schafer bodily 
harm and no resulting physical injuries of any consequence. Thus the 
evidence does not disclose, and the findings do not reflect, any acts or 
manifestations by the accused which would warrant the lecal inference 
that he intended tc do bodily harm. 1'he offense of assault and battery 
is, however, established by the evidence adduced (CU 229366, Long; CM 
23e970, Hendley)., -

6. ~·or the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the findings of 
guiity as involves an assa~lt and battery in violation of Article of 

· war 96 and 1·egal ly sufficient to support only so much of the sentence 
as provides for confinement at hard labor for six months and forfeiture 
of two-thirds pay per month for six months. 

_.,.._____Wilmot T. Baughn , Judge Advocate. 

John G. O'Brien Judge Advocate.-------------, 

_G_e_o_r~g_e_B_._S~p_r_i_n~g_s_to_n___, Judge Advocate. 
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JAGV CM 323707 1st Ind 22 September 1947 

WD, JAGO, Washing:on 25, u. c. 

TO: The Comnanding General, United States C.:onstabulo.ry, APO 46, 
-~Postmaster, New York, Ne~ /ork ,. 

1. In the case of Private First Class Earvey T. Moyer (13211572), 
507th .ungineer Service Company, APO 65, I concur in the foregoing hold
ing by the Board of Heview and recommend that only so much of the find
ine;s of guilty be approved a.s involves f1nd~ngs of guilty of an assault 
and battery in the manner found and at the' ti.me and place and upon the , 
person alleged, in violation of Article of War 96, and that only so 
much of the sentence be approved as involves confinement at hard labor 
for six months and forfeiture of two-thirds p_ay· per montn for six months. 
Upon taking such action you will have authority· to order execution of 
the sentence as thus modified. · 

2. ~ben copies of the published order in this case ar~ forwarded 
to this o~fice, they should be accompanied by the fore6oing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing_oopies of the published order to the record in this case, plJase 
place the file number of the record in brackets at the end of the pub
lished order, 9:s follows 1 

(CM 323707). 

I 

/s/ Thomas H. Green. 
l Incl THOMAS R. GREEN 

Rocora. of Trial }t.ajor General 
The Judge Advooaw General 

http:C.:onstabulo.ry


WAR DEb\HTI.J::UT 
In the Office of The Judea Advocate General 

Washington 25, D. c. 

'JUL 1 6 1947 
JAGQ - CM 323716 

UNITED STATES ) E1JROP.!:AN DIVISION AIR TRANSPORT cm;1:.,um 
) 

v. ) Trial by G.C.M., convened 
) at Wiesbaden, Germany, 

. Captain JUSTIN C. LUBOJ.ASKY ) 14-16 April 1947. Dis
(Q-420612) 1 .lir Corps. ) missal. 

OPINION of the BOARD OF REVIEW 
JOHNSON, SCHEN.KEN and PARSONS, Judg~ Advocates 

l. The record of trial in the case of the above named officer has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specili-. 
cations: 

CHARGE I: Violation of the 93rd Article of War. 
.; 

Specificatil...~'l: In that Captain Justin c. Lubojask;y, ;-ur Corps, 
1252d Army Air Forces Dase Unit, iuropean Division, Air 
Transport Co1mnand, .Army Post Office 194., United States 
/u'nry, did at or near Casablanca, .1:!'rench • .:.orocco, on or 
about 9 January 1947, feloniously embezzle by fraudulently 
converting to his m-m use, United States Postal 1:loney 
Orders of the value of th.ree hundred dollars WJ00.00); 
eighty-three thousand three hundred and t nenty-two French 
1.:orocco rrancs (;..FSJ,322) of the official United .States 
Army exchange value of seven hundred dollars and ±'orty 
cents ($700.40); and 1-ilitary }'ayment Certificates of 
the value of thirty-nine dcllars and forty-four cents 
($39.44). all of a total value of ten hundred thirty-nine 
dollars and eighty-four cents ($1039.84), the propcrt-.r of 
the Officers Clu!J .i/und, .i:he Cazes i>.rrcy- Air Ease Officer'B 
Club, entrusted to him in the capacity of Custodian of the 
Officers Club Fund, The Gazes ~.rrrry Air Ease Cfficer' s 
Club. 

CHA.1GE II: Violation of the 96th ,;rticle of ·::ar. 
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Specification: In That Capta:in Just:in C. Lubojasky, Air 
Corps, 1252d A:rroy Air Forces Base Unit, European 
Division, Air Transport Comnand, Jirray Post Office 194, 
United States .Arrrry, while acting in the capacity of 
Custodian and Club Officer of Officers Club, The Cazes 
Army Air Base Officer's Club, did at or near Casablanca, 
French }.;orocco, on or about 9 January 1947, with intent, 
to deceive the Officers Club, Cazes Army Air Base, 
Casablnnca, French IJorocco, wrongfully and unlawfully 
officially execute a "Non-Appropriated Fund Voucher" 
·ror the said Officers Club Fund, The Cazes Army Air 
Base Officer's Club, :in the following words and figures, 
to wit: 

OFFICEHS CLUB 
1252:nd AAF BU, \[K.'lB (P) EURD-ATC. 

APO 524 
u. s. ARMY 
JAN 9 - 1947 

( Date ) 
NON-APPROPRIA'IED FUND VOUCHER . 

I- certify that I have this date (paid to) 4Ne&-iwa fpem) 

2 Tangiers Firms 

~ 
the srn of One Thousand Eighty Five Dollars 100 ($10851/42) 

(words and figures) 

FOH :Payment of attached bills @ 03636 t284,26 
. R 
D : Entertainment Door 

Purchases (Liquor 408.53 @ .09242 ea 

c : Cash on hand 160.21 1085.42--------------.:..:...:,.__Totals: 1085.42 1085.42 

/Sgd/ JUSTm C. LL'BOJi\SKY 
. JUSTW C. LUBOJi\SKY 

CAPTAIN, iJH CORPS 
. (Custodian) · 

I hereby acknowledge \receipt) (~ea-t) of above amount and do 
certify that payment has not been vrevious]y (received) (~).
·vouc1.c:;1\ 1~0. _-3.i._._____ 

EN'IBFJID
D.ii.TS J .H.i, 9 1947 Heceipt attached.CR pageCHECK 1:0. .a.C...a ...sh________ 

:D.J IIClOS5,42 (Payee)l:'J II 4 7f 
SJ II 
GJ II 
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TIRTHDAS f.HUBCI-1!\ND D.ASWANI 

65, Siaghins 
. TANGIER 

Importer of all kinds., watches pens and lighters wholesale & Ntail 

Tangier., 9th January 1947 

Al Contado Debs: 

1 ~fat.ch "Do&'1ila11 18 K.T. gold 
If1 "Nonnana" 18 K.T. gold 

.2 If "Fell" plaque orc650 
If1 11Dogmu" 18 K.T. gold 

2 If "Omega" 840 pts. 
l Chrometre 11 0rator11 

l "Bea.ume & l>Iarcier11" 
l '.':atch 11Siglo XX 11Watt. s.centr 
l Watch 1'Doi:,ma11 stall 

289.27 

~ 
7848.00 

IE 1 2d = $676.89 

Ori Beverse Side 
10.30 fr -

1030 tr 
800 pts 

/ 

Er 80,525. 

100 pt.a. 

Pesetos 

975 00 
825 00 

}JOO 00 
850 00 

1680 00 
616 00 
672 00 
450 00 
450 00 

7818 00 

82.,400 fr. Paid 
801 525 Frs.: 

8000 Cost 
7818 
184 Pts. rec'd in change. 



----- - -
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~.!r'. Cash Sale Ufficers Club r/ca Dr 
Tangier, 9th January 1947 

Frs, Cts. ftas cts. 
,.,~2 IJ.:;, Gronosso 1.·:hislq 2600 

..i. C Kin~ Imp. ,:hiskey 1000 
l G :.:artini 295 
l G j,'.adiri :7i.'1.e Dry 525. ----

4420 

P 48.600 
(10.996) 

which voucher was kn.mm by hi:n to be uutrue, ip. that he did 
not pay the sum of one thousand ei:.:,~ty-five dollars and forty-two 
cants (;L,1085.42) of the funds of t:10 ._;fficers Club F'und, The Cazes. 
Arrrv l.ir Base Officer's Club, to two Tangiers Firms for. the said 
purchases • 

.Accused pleaded not gµlty to all Charges and Specific&tions. ·He was 
fO"md guilty of Specification of Charge I:, except the words 11 and 1:ili-
tary Payment Certificates of the value ·of. thirty-nine dollars k-td . 
forty-four cents ($,39.44), 11 and the words ·"of a _total value of ten 
hundred thirty-nine dollars and eighty-four cents rn1039.34.) 11 ~ sub
stituting therefor the wor~s and .(igures 11 of a total value of one 
thousand dollars and forty cents ($1000.40)". Of the excepted words 
not guilty, of the substituted words guilty., and· guilty of both 
Charges a."1d remaining Specification. No evidence of any previous con
victions was introduced•. He -was sentenced to be dismissed from the 
krrry c.: the Thlited States. The. review:ing authority approved the sen
tence and forwarded the record or trial for action under Article of '."{ar 
48. 

J. Evidence for the Prosecution. 

Accused was custodian of the Officers' Club Fund., Cazes Army- Air 
Base., Casablanca, French :Morocco., and:in such capacity on 9 January 
1947 took $1050 in money orders and approximately $6.92 in cash from 
the club funds to purchase liquor and '17atches in Tangiers for use by_ 
the club. He flew to Tangiers., exchanged money orders in the air.cunt 
of $750.00 and $6.92 in cash for Spanish pesetas at the rate of 27.25 
per dollar and then exchanged the pesetas for irench l1;oroccan francs at 
the rate of 10.-3 per peseta., obtaining 212.,449 French 1ioroccan francs 
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for the $756.92 (R. 13, 91). At the same time accused gave the three 
remain:L"lg $100.00 lloney Orders to Captain Dil:artini in exchange for 
three similar money orders belonging to Captain D:Uilartini which had 
been :Li!pro~rly indorsed a'1d therefore were not negotiable in Tangiers 
(R. lJ, 20). In presence of Captain Diliartini he then purchased a 
number of watch.es from the l'angiers firm of Tirthdas Khubchan.d Daswani, 
obtain:ing a receipt figured at pesetas 7818 or 1''ra.'1cs 80,525. 
Captain DiMartini figured the rates of exchanges roughly on the rear 
of the bill (R. 15, 17 l!:xh. to Pros. Exh. #3). Accused later in the 
day purchased liquor of .various types from the firm of Edward's Stores, 
the bill bti~6 figured at 48,600 francs (Exh. to Pros. Exh. #3). He 
returned to Casablanca that same evening with the tw-o receipts total
ing l29,l25 francs, the Money Orders indorsed by Captain Dll:artini in 
the amount of ~~300.00, and 83,324 francs which at the official rate of 
exchange were of ihe value of $700.40 in United States currency. 

On 10 January accused delivered the two receipted bills to Mr. 
Sommers, the club manager, who figured the cost of the liquor and watches 
at $.0084o6 per franc, which was the official rate (W.D. Cir #64, 1946) 
and prepared· club voucher #35 (Pros. Exh. #3) showing the cost of t~ 
purchases as $1085.42. The high cost of the purchases was called to 
accused's attention when he si;;ned the voucher .nd he stated., 11 This was 
actually what he had expended but that he had become somehow confused, 
mixing cJub funds and his personal money" (Pros. Exh. 2). 

'!he high cost of the merchandise purchased as reflected on voucher 
number 35 was brought to the attention of the Base Commander who ordered 
an audit of the club ·assets (Pros. Exh. 11). The audit was made on 15 
.January ;md when the cash was counted in the presence of accused he 
signed a certificate "that there are no other assetB in form of cash or 
checks, held. by the fund" (Pros. Exh. 11; R. 36). The cash counted was 
composed of treasury checks., !.;oroccan francs, pesetas and military cer
tificates but did not include the 83.,322 francs and $300.00 in money 
orders of club funds which accused had brought back from Tangiers (R. 140). 
Thereafter a board of officers was appointed to determine if there was 
a loss of club funds between l October 1946 and 19 January 1947. Accused 

· appeared before the board as a witness on 22 January 1947 and after his 
rights under .Article of War 24 were explained to him he made the follow-
ing statement: · • 

"Cl. Do you remember these questions in. reference to voucher 
35, Prosecution's Exhibit 3? Question - 'This voucher 
represents the expenditure of this amount of dollars 
for merchandise and the amount of the voucher is greater 
than the receipt you r..eceived, than what you received 
in the cash dollar?' Answer - 'That is correct. r 
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Question-: 1The cost of goods shown on this voucher 
amounts to $1085.42. By turning in the Francs would 
more than redeem the receipt you received?' Answer -
'That is correct. At Tangiers I must have used some 
of my own money.• Do you remember those questions? 

11 A. Yes, sir. 11 (R. 51). 

Thereafter (about 3 :March) he made the following tmsworn statement to 
the officer who investigated the charges: 

"* * * If I had knovm the Inventory was to be made be
cause the voucher #35 was believed to be incorrect, I 
would have immediately completed some recapitulation of 
cost of goods I had been working on, and would have thereby 
compieted determination as to Vlhether. or not I were holding
in-wait any of the Club 1s rightful funds. Betffllen 16 Janu
U'Y' and 19 January the recapitulation I finally determined 

· as that of ·excha.pging and purchasing which must have taken 
place and could only have taken place, in Tangier, indi
cated that evidently I was retaining-in-wait approximately 
$289.00 of funds which could only be funds of the Club and 
that is arrived at in this manner. The money order dollar 
cost of 126,051 Francs (which purchased 1'l'ist watches, 
scotch and vermouth) was $449.10. The money order dollar 
cost of 86,395 Francs paid out by the Club from l January 
thru 18 January 1947 was $307.82. This gives a total of 
$756.82, eleven dollars (American money) of which was ray 
OVIIl money and which bought Francs. of approximately #35.42 
legal rate value to the Club. I took to Tangier #1050.00 
in u.s. Postal Money Orders and approximately #6.92 of 
Script (M.P.Cert.). Figures: 

$449.10 cost of goods 
11307.82 " Francs 

'756.92 
300.00 Money orders retu

1056.92 
rned to Base 

300.00 
11,00 rey-

289.00 bewg held-in-wait 
01'11 money 

Since the surprise Inventory of 15 January I have not been 
allowed to make·any deposit or entry on s:ny receipt voucher 
for this #289.00. A:ny other amount of money is unknown to 
me. 11 , (Pros. Ex. 14). • · 
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On 31 !Earch 194?, accused delivered a treasury check to Colonel 
McCollum, Budget and Fiscal officer, Air Transport.Command, in ths 
amount of $10.39.84, stating that: 

"Q. Vlill you please relate to the court this conversation? 
I/hat took place? 

A. Captain Lubojasky came into m:r office, Budget and Fiscal, 
and stated that he had a sum of money which belonged 
to the Officers' Club at Casablanca, that he wished to 
turn in to me. I asked him 'What form it waa in, and he 
stated 1scrip. 1 I then answered that if it was to be 
picked up as residue of money belonging to the Officers' 
Club, since their club had been inactivated, I would 
have to have it in the form of a treasurer's check, 
made out to the Custodian, USFET Central Welfare Fund, 
said custodian being the final rec~pient of any in
activated non-appropriated ftmd in ATC. He then stated 
that he would do so. The next day he brought in a 
treasurer's check made out to the Custodian, USFET 
Central Welfare Fund, which I picked up on a voucher. 

"The prosecuticn then shav-ed a document to the defense. 

11Q. Colonel, I hand you Prosecution's Exhibit 8 for identi
fication. Tell the court what that is? 

A. T}4s is a treasury check (holding up in hand) made out 
in th~ sum of $10.39.84 to credit of - to the order of 
Custodian, Central Welfare Fund, EUCOM, exchange for cash 
for Officers' Club fund, 1252d W' Base Unit." (R. 39). 

4. Evidence for the Defense. 

The accused having been advised of his rights as a witness (R. 125, 
126) testified under oath that ha took $1050.00 in Money Orders and 
approximately $?.00 in American cutTency to Tangiers on 9 January 1947. 
~tone money exchange store he chani;,ed approximately $400.00 in Lioney 
Orders into pesetas and the pesetas in turn into French Moroccan 
Francs (R. 127). At another money exchange store he transferred approxi
mately $359.00 into lloroccan f'ra."lcs directly. He recalled the rates of 
exchange obtained were 2?.25 pesetas per dollar, · and 10.3 Moroccan 
francs to the peseta (R. 1.34). He made the purchases as stated and 
returned to Casablanca with Captain Diliartini's three $100.00 Money 
Orders, goods with receipts, and tl;;o residue of the francs 'Which he 
anticipated using for club expenditures and the payment of local 
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employees (R. 127). Immediately upon return he placed 58,000 francs in 
a separate envelope in the club safe, but not in the cash-box, and 
·re t::-.:ined the DD.1artini Loney Orders in his billfold. The next day he 
·cashed the Dil!artini money orders at the post office, receiving ~ili
tar.r Pay.nent Certificates of $300.00 vrhich he placed for safekeeping 
in his o,-m billfold. Several days later he commingled the 58,000 francs 
with the .club funds in the cash-box, at the ~a.me time withdrawing from 
club funds the legal value of ~80.00 in iiilitary :Payment Certificates 
and placing them in an envelope marked 11 To be opened by Captain 
Lubojasky only". This envelope he left in the club safe but not in the 
cash-box (R. 127, J29). On 12 or 13 January, Mr. Sommers, the club 
manager prepared Voucher No. 35 (Pros. Exh. #3) showing an expenditure 
of $1085.42 for roorchandise in Ta.ng"i.ers (R. 131, 132), Accused dis
cussed the high cost of the goods with fur. Sommers and instructed .1J1r. 
Sommers to use the legal rate of exchange (R. 134). Later the Budget 
and Fiscal Officer and others called his attention to the fact that 
Voucher #35 did not reflect the entire transaction, but the Budget and 
Fiscal Officer offered no substantial help or made· any suggestions and 
he thought no more about it because he knew he had till the end of the 
month to make any changes in the voucher (R. 135, 143). mule at 

_Tangiers he had approximately $200.00 to $JOO.CO of his own money, about 
half of which he exchanged for 1:ioroccan francs \R. 137). At a subsequent 
time after he computed the exac't amount ·or francs retained by him in the 
amount of 25,000 additional, he likewise placed them in the cash-drawer 
and withdrew the equivalent in Military Payment Certificates from the 
club assets which he also placed in the envelope marked 11 To be opened by 
Captain Lubojasky only11 • (R. 148). . -

"Q. You had 83,000 francs, iiaoroccan francs, left over after 
your purchase of the liquor and the watches. You 
testified -that there was be~en 571 000 and 58,000. 
hloroccan francs placed in an envelope in the safe, which 
you later replaced by scrip. There· is a differential 
there o.f 25,000 francs. Vfuere was the 25,000 francs? 

A. Sir, that was put into the fund because of the need of 
francs, about the - I think it was immediately before 
or immediately after - yes, it was immediately before 

· the second :inventory. 

11Q. 'Vfu.ere was it_ all this time, this 25,000 francs? 
A. I don1 t recall where it was. I had computed - I ·had some 

francs of m:, OVlll and I had computed b7 that time the 
rates forward and backward for my dealings in Tangiers, 
and I knew then what the balance was; what the gain on 
exchange was, s0 I deposited the balance of francs." . 
(R. 148). -
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On the 15th, when Capta:ln Young made his cash inventory, accused signed 
the statement certifying there were no other· cash assets of the fund 
to be counted without read:lng the certificate (R. 140). At that time 
he had $300.00 :1n liilitary payment Certificates in his wallet and l!ili
tary Payment Certificates of over $400.00, in the envelope which were not 
included in the inventory (R. 140). 

Accused further testified that this was the first time he had 
ever been. custodian of a fund, .and he felt that he was permitted to 
carry the entire fund in his personal possession if he wished (R. 135). 

After his return from Tangiers, he had been too busy at the club 
to figure out the actual gain that he made from the exchange (R. 143, 
144). However, he did lmow the actual amount involved be.fore 22 January, 
when the Board held its final hearing. At no time did he tell Captain 
Young, the Budget and Fiscal Officer, the Board, or the Commanding Offi
cer of the post what that actual figure was (R. 144, 149, 151). 

Captain Engberg, president of the Board of Officers which in
vestigated the loss involved, testified in rebuttal that at the cash in
ventory made on the morning of 19 January, accused "presented the ca.sh
box11 as containing the only money belonging to the fund, that no other 
money i.."l the safe was counted on that occasion (R. 153, 154). 

5. The offense alleged 1n·specif'ication of Charge I is that of em
bezzlement which is- properly charged under Article of War 93 and which 
is de.fined as 11 the fraudulent appropriation of property by a person to 
whom it ~s been int.rusted or into whose hands it has la'l'd'ully come 
(Moore v. u.s., 160 u.s.· 268) 11 (MC1l, 1928, par. 149.h). The evidence is 
uncontradicted that the $1056.92 which accused took to Tangiers 1Yere 
club monies and entrusted to him in his capacity- as custodian of the club 
fund. Nor is there a:ny conflict in the testimony as to his actions in · 
dealing with the balance of the olub funds in the form of $300.00 :!n 
money orders and 83,324 francs with which he returned to Casablanca. He 
exchanged the money orders for military certificates and placed them in 
his wallet. He then placed 58,000 francs in the cash box in the club 
safe, withdrew $480.00 in military certifieates from the club funds and 
placed them :1n an envelope in the safe marked, "To be opened by Capta:ln 
Lubojasky only"~ · At some later date he repeated this procedure with 
the residue of·the 83,324 francs, plac:lng the military certificates 
which he withdrew from the club funds, in the same envelope. 

The only issue in the case is whether from the evidence the intent 
of accused to convert the money to hie offll use and benefit is proved 
beyond a reasonable doubt. The fact that he made restitution on 31 It!arch 
1947 is of course no defense if the requisite intent were in fact present 



when he failed to account for the balance of the club funds which he 
brought back with him from Tangiers. The Bo~~ of Review is of the 
opinion that such intent was proved beyond any reasonable doubt from 
all the facts and circumstances in the case. Accused had no reason 
to segregate t}tj.s balance and place it in his wallet or personal en-. 
velopes in the safe. His certification that the cash c;ounted at the 
inventory on 15 January (only five days after his return from Tangiers) 
constituted all of the funds of th~ club., when he alone knew that the 
83,324 francs and $300.00 in military payment certificates ere not 
included; the fact that the high cost of the purchases were called to 
his attention :l.mmediately., and his surreptitious dealings with t):le 
francs leave no· doubt but that his intent was to convert the money to 
his own use. In addition., it is extremely difficult to understand why 
an officer who was present· when an audit was in process and later -vthen 
a board of officers was held to determine the loss in question., could 
not if he so desired., state exactly where the money was and his reasons 
for the segregation of that amount. Accused merely intimated that it 
was possible he possessed 11 some club funds 11 and in his statement to the 
investigating officer on 23 January he limited the amount of club funds 
which he ~en held to $289.00 ,men in fact he reimbursed the fund on 31 
Karch in the amou11t of $1039.84. It is inconceivable that this amount 
of money could have been 11 overlooked11 by accused under these circumstances. 

The offense of executing a false voucher was also proved °h'J compe
tent evidence. Accused knew he was entrusted with $1056.92 of club 
funds and that ha cnly expended at the rate of exchange used, some 
$46o.oo of that amount on his two purchases. War Department Circular 64 
(1946} and paragraphs 90 and 92, TU 14-506 (15. May 45) clearly state 
that vouchers will be charged at the exchange rate used in obtaining 
the foreign, currency which was used in payment. Consequently., for him 
to execute a Vf>ucher to the effect that the cost of the goods in question 
was $1085.42 must have been willful and intentional. He only exchanged 
$150.00 of his personal money into francs and accordingly for him to 
believe that the SJ,324 francs of club funds with which he returned was 
his personal money is obviously incredible. His knowledge that the 
voucher was false is also shown by the fact that at the very ti.me he 
signed it his attention was called to the high cost of the merchandise 
purcnased. . 

From all the facts and circumstances in the case the Board of Re
view is of the opinion that the findings of guilty are supported by' the 
evidence beyond any reasonable doubt. 

It is noted that accused was sentenced to be "dismissed ·from the 
Army of the United States". 'While the proper !orm of sentence is "to 

10 
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be dismissed the service", such error is formal only. Winthrop states 
that the _()hrase "to be disnussed11 _without more is a proper form of 
sentence \Winthrop's Eilitary Law and Precedents, lleprint 1921., page 
406). In C~ 268795., Baker, 44 BR 341 (348) the Board of Review held 
that a sentence 11 to be dismissed from the service of the United States 
Army" was a legal sentence as the words "of the United States Army" 
may be considered mere surplusage. 

6. War Department records show that accused is 27 years or age 
and single. He graduated from high school in 1938 and immediately 
enlisted in the A:rmy. After tra~ as a flying cadet he was ap
pointed a Second Lieutenant (A:Ir-Res) on 11 July 1941 and entered on 
active duty l2 July 1941. He was promoted to First Lieutenant 2 June 
1942 and to Captain 16 February 1943. He has been awarded the Air 
J.iedal vii.th two Silver Oak Leaf Clusters and the Distinguished FlY,ing 
Cross. His efficiency reports show ratings of 4.3, s.o., 3.5., 4.8 and 
4.8. No record of previous military convictions or dif.f'iculties with·· 
the civil authorities is shown. 

• J. ,· 

?. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of Re
view is of the opinion that the record of trial is legally suf:£icient 
to support the findings of guilty and the sentence, and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Articles of War 93 and 96. 

On leaye_______________,Judge Advocate 
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JAOQ - CM 323716 lat Ina 

'ID, JAOO, Wash:Ulgton 25, D. o. AUG 1 ., 1947 · 
TO: The Secretary of War 

J.. Pursuant to Executive Order No. 9556, dated. May' 26, 1945, 
there 8N transmitted herewith tor 7our action the record of trial 
and the opinion ot the Board of RevieY in the case ot Captain Jw,tin 
c. Lubojulcy' (0-420612), Air Corps. 

2. Upm trial bJ" general court,..martial in Germany- this of.ticer 
was fouad guilty- of embezalement of o.fficer club funds in the amount 
ot $1000.40, in Tiolation of Article of War 93, and of executing a 
falae voucher in hi.a official capaciv as custodian o.t the of.ticers• 
clnb .ttmd, in violation of .Article of War 96. He was sentenced to be 
dinisaed the service. The renewing authorit;y apprond the sentence 
a farward.ed the record ot trial tor acticn under Article o.f War 48. 

3. A sumnary of the evicience -.a.y- be found in the ace~ 
opinion o.f the Board of RevieY. · TM Board 1s of the opinicm that· the 
record of trial 1s legal:cy- sufficient to support the .findings of guil1i, 
and the sentence and to warrant con.firmation thereof. I concur in that 
opinion. 

4. The evidence shows th.at accused in his capacity as custod.im of 
the club fund, Cazes Officers' ClUD, Casablanca, Morocco, was entrueW 
with club funds in the amount ot $1050.00 in money orders and $6.92 in 
cash, .for the purpose o.f purchasing watches and liquor for the clue. 
Ch 9 January 1947 he flew to Tangiers, conwrted the cash and $750.00 
of the money- orders into French Moroccan Francs at an exchange rate 
lrherebJ" he received 212,449 francs for the $756.92. He purchue4 
liquor and watches for which he paid 1291 125 francs and returned to 

· Casablanca that evening with his purchases and club funds in the .torm. 
of $300.00 1n money orders and 83,324 francs, which at tbs official rate 
of exchange, 119re of the value or $700.40 in United States currenq. 
The following day the club manager prepared a voucher showing the cost 
tar the purchases of liquor and watches in dollars and francs (figured 
at the official Anly- value of French Moroccan Francs) and the total thus 
cmputed was 129,125 francs ar $1085.42. He gave the voucher to ac
cused to sign, stating that. the cost o:t the purchases appeared exces
sive. Accused signed the voucher saying that the amount was ,mat he had 
aotuall3' expended.. 
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On 15 January the coananding otficer of t.llll base ordered an aud.it 
of the clult flmds because ot the excessive coat ot the purchases as 
shown OD the voucher. The cash•• counted :1n accused's presence and 
he signed a certificate that. •then were no other assete :1n form. ot 
cash or checks, held b7 the fund", although tbs cash thus counted did 
not include the club .funds or $300.00 1n money- orders or the 83,324 
franc• which he had brought back with hill froa Tangiers as the nsiclue 
of the $1056.92 llbicll bad been entrusted to him on 9.Januar,r. There
after at a bearing before a Board or ot'ficers appointed to investigate 
the loaa ot. club .tands accused stated that he ~t ban aome cluD 
11.aniee comningled With hi• 011I1. ~ 3 :March he stated to the officer 
investigating the charges that he bad $289.00 of club tunds llhich he 
had. "not been allowed" to deposit but ·~ other IUIO\mt of m.an97 is 
unknown to me•. ~ 31 March he delinred a check to the Air Com.ptroU.r., 
Air Tranaport Conmarul, 1n the amount ot $1039.84, stating that thia wu 
the aaount of clue funds he bad bU during the investigation. 

Accused testuie4 that upon nturning from Tangiers be cubed the 
$3()0.00 1n 1101197 orders, receiTing Jllilitaey- cert:1..t'icates therefor., whieh 
he placed in his wallet. Thereatter be put sane 58.,000 trance :1n the 
cash box 1n the club safe and witbdrew $480.oo :1n military certiticatea, 
placing them :1n an ennlope in the sate Jl&l'ked •To be opened b;r 
Captain Lu'bojaak;r OIUT'. S01D9t:1me later he repeatea this proceduN b;r 
pntting SOM 251 000 franos 1n the clult tund.s am withdrawing the 

· equ1T8lent in ldlitarr certificates which he placed 1n the aame en
nlope. He testitied that the. Board ot Officers would not allow hill t.o 
make a deposit to the club tund. durillg ita investigation., but that be 
nner informed them ot the amount be desired to deposit. 

s: War Department records show that accused 1a 2? ywars ot a&• 
and. single. He graduated .trom high school 1n 1938 and innediate~ en
liatecl in the J,rrq. Arter training as a flp.ng cadet he n.s appointed 
a Second Lieutenant (iir-Res) on ll Ju]¥ 1941 and entered <n aotiv. duv 
l2 Juq 1941. Jis ns promoted to P'irst L1eu1;enant 2 · June 191+2 and to 
Captain 16 February 1943• He has been awarded tba Air 1'edal wit.h two 
Silnr Oak Lear Clusters and the Di.stinguuhed 1'11'1ng Cross. His etti
·ciency report., show ratings ot 4.3, 5.0, 3.5, 4.8 an4 4.s. Jlo recori 
ot prertows milit.ar;r conviotiona or dU!iculties Tith the ci"fil aa-
thorities iB •hmm. · 

6. In Tie• of all the faota mcl cirouutances 1n the case I recca
MDd that the sentence be confirmed and. carried into execution. 

7. :rnolosed 1a a torm ot aotion clesigned .to carry- this rec~ 
•ndation into etf'ect., ehould it me with your approval. 

( GCMO 276, 22 Ane 1947). 

TH<JLAS H. GREEN
2 Incle Major ·u.neral

1. Record of Trial The Judge Advocate General2e 70l"II Of A.ctiOD 
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WAR DEPARTMENT (383)In the Office of The Judge A.d.vooate General 
Washington 25. D. c. 

JAGK C.ll 323728 
1 August 1947 

UNITED STATES ) THE ARTILLERY CENTER 
) 

v. ) Trial by G.C.M., oonvened at Fort 
) Sill, Oklahoma., 19 June 1947. 

Technioie.n Fourth Grade Floyd ) Sentenoea To be reduced to the grade 
S. WESTER (RA 3525?389), Head ) of private, to be oonfi~ed at hard labor, 
quarters Battery, 969th Field ) at such place as the reviewing authority 
Artillery Battalion. ) ~ay direct, for four (4) months, and 

) to forfeit twenty dollars ($20.00) 
) per month for a like period. Post 

Guardhouse. 

OPINION of the BO.ARD OF REVIEW" 
SILVERS, McAFEE ~ ACKROYD, Judge Advocates 

1. The record of trial in the oase of the above-ne.m.ed soldier has been 
examined in the Offioe of The Judge Advocate General and there found legally 
iuuffioient to support the fill.dings and the sentence. The reoord has now 
been examined by the Boa.rd of Review and the Board submits this its opinioll 
to The Judge A.d.vo ca.te General. 

2. Accused was tried upon the following oharge alld speoificatioaa 

CHARGEa Violation of the 93rd Article of War. 

Specificationa I~ that Technioian Fourth Grade Floyd S. Wester, 
. Headquarters Battery 969th Field Artillery Battalion. did, at 

La.wton, Oklahoma., on or a.bout 11 May 1947, with intent to do 
him bodily harm, •commit an assault upon Private First Class 
Joseph ~orris, Battery B, 969th Field Artillery Battalion, by 
cutting him on the neok with a dangerous instrument, to wita 
a knife. 

He pleaded not guilty to the charge and its speoification. He was found guilty 
of the specification except the words a.nd figures, "did 11 and 1'with intcmt to 
do him bodily harm, oommi t an assault upon Private First Class Joseph :Morris, 
Battery B, 969th Field Artillery Battalion, b~ outtin~ him on the neck with 
a dangerous instrument, to wit, a knife," substituting therefore, respectively, 
the words and figures, °wa.sa and "disorderly in a publio place, to wit, the 
Blue Front Cafe, under such circumstances as to bring discredit upon the mil
itary s~rvice," of the excepted words and fi_gures, not guilty, of the substi
tuted words and figures, guilty. He was found not guilty of the charge but 
guilty of s. violation of the 96th Article of ffar. No evidence ·or any previous 
conviction was introduced. He was sentenced "to be reduced to the grade of 
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private. 11 to be confined at ha.rd labor at such place as the reviewing au
thority might direct for four months and to forfeit ~20 per month for a 
like period. The revi~ng authority approved the sentence and ordered it · 
executed and designated the Post Guardhouse, Fort Sill, Oklahoma, as the 
place of confinement. The result of trial was. published in General Court-
1'..artial Orders No. 45, Headquarters, The Artillery Center, Fort Sill, 
Oklaholllf., 2 July 1927. 

3. The only question presented for our consideration is whether the 
offense of vlhich accused was found guilty may be considered as lesser than 
and necessarily included in the offense for which he was arraigned. Charged 
with having committed a felonious assault upon Private Morris, accused was 
found builty of having been disorderly in a public place under such circum~ 
stances as to bring discredit upon the military service. Although it may 
be said that every assault is a breach of the peace and thus a disorder, 
it certainly does not follow that every disorder involves an assault. Hence, 
w:lder the specification as redrafted by the court, even if we exclude there
from. the w,ords 11 in a public place," accused may ha.ve .been found guilty of 
some disorder not necessarily extending to or included in e..n assault. 

From this case may be derived the rule that the particular offense found 
in order to be properly considered a lesser included offense of that charged 
must not only contain at least one of the elements necessary to be proved in 
the offense charged but must also necessarily exclude a:ny element not ~-0ntained 
in suoh offense. It is not within the power of either the court or the review
ing authority to find an accused guilty of a.n offense which is aey way open 
to an interpretation that it may decry acts with which he was not confronted 
upon his arraignment (MCM, 1928, par. 78_!)• 

Moreover, the redrafted specification herein is not worded in such a. 
way that the Board of Review may out down the offense there found to one 
which would be necessarily included in the felonious assault charged, for, 
since we may not resort to the proof for this purpose but must stay.within 
the terms of the specification, we have no means of determining the type 
or kind of disorder of which the court may have intended to find accused 
guilty {CM 316182, DeMoss, dissent, 1st Ind. J see for converse of this 
proposition, CM 316193, Holstein). Th~ findings of guilty of the substi
tuted specification and the sentence based thereon must, therefore, be set 
aside. 

4. For the fer egoing reasons, the Board of Review is of the opinion 
that the record o~ trial is leg~lly insufficient to support the findings of 

. guilty and the sentence. 

___..,(0n Le_a_v_e"')________ .....:• Judge A.dToca.te 

~~-TY\';~ , Judge Advooa.te

'. .. ,~ 1 !g -{-!. r h- - -..i-rJ! I J d Ad t 
.. ' . .1~..:_,1 ../- ('.,..,,:rpfJ4' u ge vooa e 
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J.aGK - CM 323728 Lit Il2.d. 

\'ID, JaGO, Wa.shingto:g. 25. D. G. tJ/G .1 

TO: ~he Secr~tary or "':far 

1. Herewith tre..~smitted for your action under Article of iYar 50}, 
as unended by the act of 20 Au6~st 1937 (50 Stat. 7~4. 10 u.s.c. lb22) 
a~d th~ act of 1 August 1~42 (56 Stat. 732), is the record of trial i• 
the case of Teohnioiu. Fourth Grade Floyd S. Wester (RA 35257~89), Head
quart~rs Battery. 969th }1eld Artillery Battalio•~ 

2. r· oo•our in the opinio• of tho Board of Review that the record 
of trial is legally insufficient to support the findi»gs of .guilt'J IUld 
the senten.ce aad. for the reasol\13 stated therein, recornmer..d that the fb1d
ings of guilty and the sentence be vacat~d, ud that all ribhts. pri.~leges 
a.nd property of which the accused has been deprived by virtue of the find
i:x:.gs a.lid sentence so vacated be restored. 

3. Ir.closed is a form of action designed to ca.rry into effect this 
recommendation, should such actio~ et with your 

2 Incls THm,:AS H. GP.REN 
I. Record of trial !iajor General 
2. Form of actio~ The Judge Advocate General 

( GC?:.O 3061 28 Aug 19h7) • 
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WAR DEPARTMENT 
In the Office ot Th• Judge Advocate General 

lra.shington, D. c. 

JAGH • ClC 323736 1 8 SEP 1947 

U ll I T E D 'S T A T E S ) 

v. l 
) 

Trial by G.C.K., convened at Heidelberg, 
Germ&J>;Y, 27 May 1947. .Diald.aaal, total 

First Li•utenant Albert c. 
Yoet, 0416915. 553 K. P. 
Serrlc• Canpaey 

~ 
) 
) 

tori"eiture1, and oontuaan.t tor two and 
cme-halt year,. 

OPINION ot th• BOARD OF REVIEW 

HOTTENSTEIN. GRAY and SOLF,.. Judg• .l.dyooatH 

1•. rh• record ot trial in the case or th• ottioer nawd above lla1 
been uuu.ned by the Board ot Review and the Board 1ul:aita this, i t1 
opinion, to The Judge Advocate General. 

2. '.l'he accused W'8.8 tried upon the following Charge and Speoificatioaa 

CHARGEa Violation of the 68th Article ot War. 

Specitieationa In that First Lieutenant Albert C. Yost, Deta.cbmnt 
39, Ground Forces Replacement Center, did, at Etampe1, France, 
on or about 16 Ji!aroh 1945, desert the aemce otthe United 
States and did remain absent in desertion until he wa.1 
apprehended at Paris, Frsno• on or about 8 December 1946. 

• He pleaded not guilty to the Charge and Speoitication and n.1 tound 
Elty ot the Charge, and guilty ot the Specification, exc•pt the word1 
Detachment 39• and •a.t Etampea, France• substituting therefor the word.a 

•1.n the Ticinity of Etampes, France•. No evidence ot pnTioua ocm'fiction1 
n.s introduced. He was sentenced to be dimnissed the semce, to torteit 
all pay and allowancH due or to became due, and to be confined at har4 
labor i"or two and one-halt years. The re"riewi:ng aut.hority apprOT•d the 
sentence and forwarded the record ot trial i"or a9tion p\ll'suant to Article 
ot liar 48. 

3. The e'fidenoe tor the prosecution ii sum.ariud a1 tollona 
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A duly auth•nticated extract copy of the morning report of 
Detachme:ot391 Ground Forces Reinforcement Command~ Etampes, Franoe 1 for 
17 March 1945 showed that the accused absented himself without leaTe on· 
16 llarch l9-l5 (R 61 Proa Ex 1). It wa.s stipulated that the accused waa 
apprehended at Faria, France, on 8 December 1948 (R 6). · 

It was further stipulated that the accused voluntarily- made a norn 
1tatem.ent· in Paris, France, on 8 Deoe:m.ber 1948 llhioh atatement ns receiTed 
h: evidence as Proaeoution' s E:xhibit 2 (R 6). In hia pre-trial statement. 
th• accused s&ida .·~ ' }-' '. ' 

•1 wa.a a aember of Co 1K•, 15th Inf. 3rd Division, APO 3. 
I can't recall lrh.en I left the 3rd DiT. I had been in the 164 
Gen _Hosp., Ch.erbourg Pemiisula, France and did not return to 
»q organization fr011 the Hospita.l. after I had been discharged • 
. I mocked around in France, Germ.aey and BelgiUII. until the 
time ot 'lllY' appreheuion. During the time I had been AWOL, I 1ve 
alwaya worn the uniform ot the u.s. Aney- and never had i.Atenticma 
to desert the service. I was at the 787 MP Battalion Bar on the 
night of' 7 Deoember 1948 and met a soldier -who gave me a bleket. 
My conversa.tion with this soldier was a.bout a trench ooa.t that 
was stolen frClll me and he offered me a blanket which I took. I 

·' had' been drinking rather heavily and don't believe I could ' · .. , .. 
recognize the soldier who ge.ve me the blal:lket. I had not atolen . .. 
the blanket. I n.s apprehended tor suspected· thett ~ bl&nlcet ezid. · 
not tor being AWOL and told the Investigator iaterrogating me that 
I was AWOL under my- own Tolition. • 

4.- ~e evidence tor the detenae ia summari.:ed aa f'oll01r11 

An extract cow ot th• JllOrlllllg report ot Detachment 39. Ground Forces 
Reinforcement Camnand, tor 6 :tla.rch 1945 showa that the ace,aed was attached 
unaHig:n.ed to the Secon.d Replacement Depot, APO 776, tor return to hi• 
torur organization, 15th Infantry- Regiment, 3d Infantry Division (Def Ex 1). 
An extract cow ot morning report, Second Replacement Depot, tor the same 
ta.Ta a.dice.tea processing ot the accused by the Second Replacement Depot, 
tl:Je acoused being en.route fran. the 64th General llospital i:o the 3d. Inf'&ntry 
Dirtlion (Def' Ex 2). An extract cow ot a Hcond aorning report Second . 
Replacement Depot ot 7 Jrarch 1945 aets forth order, moving accused· to the 
232d Reilltorcement Canp&llif (Det k 3). · 

:, ,, 

Detenae Exhibit -l 1a a written.· ata.tement by Captain Jui.ea x:. llcCaalin, 
dated 6 January 1947, admitted without objection• wherein he attesta to· ' 
the proper pertona&nce of dutiea by accused when he was attached to the 
54.0th MP Serrlce Com.p&llif prior to trial (R 7). 

Captain Edward L. lluhm testified tha.t he had' mown the accused ainoe 
6 Juuary 1947. -.hen he was transferred to Third Anq Stoolcade eom1111:rided b7 
11itne11, that the a ccuaed'a ohare.oter was good the entire time witneH had 
known him• and that the JUllller ot hia performance ot duties had been excellent 
(R T-8). · · 
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5. In rebuttal, the prosecution introduced in evidence, without 
objection, an extract copy- ot the morniDg report ot Detachment 39, 
Ground Forcea Reinforcement Camnand, for 17 April 1945, which showed 
that the accused was adminiatratively dropped from the roll• of the . 
~ aa an absentee (R a, Proa Ex 3). · 

6. fhe erldenee for the prosecution establishes that accused 
absented himselt without leave frcm hia organization at Etampea, France, 
on or a.bout 16 Jlaroh 1945 and tha.t he remained absent until he w'8.I 

· apprehended and returned to military- control on or about 8 December 
1946. the long period of absence of approximately twenty-one month• 
warra.atecl the court in finding the accused guilty of desertion. 

7. It n.a improper to receive in evidence an extract copy- of a 
aorning report ahowing that accused had been adminiatratively dropped 

.from. the roll• as an absentee. the morning report entry-, honTer, waa 
merel7 accumulative of other proof of accu,ed's absence without leave, 
and. therefore does not prejudicially affect the accused'• •ubatantial righta • 

. a. .locused ia 32 yeara of age, aingle, and ha• ccmpleted two yeara 
in college. Re enlisted on 19 September 1940 and 1r&1 camniaaioned 
Second Lieutenant, J..rmy ot the United Statea (Infantry-) on 10 Me.7 
19'1. On 22 June 1942 he 1r&a prcmo'Ud·to the r&llk ot First Lieutenant, 
~ ot the United State,. Hi• unit waa com.itted to combat in the 
European ~eater of Operations on or about 9 January 1945. On 26 . 
Jama.ry 1946 he waa wounded in action and hoapitalized for approximately ' 
one J1011th. Re waa rebaHd. trom. the hospital and assigned to a Replacement 
Depot at Eta.pea, France, from. which latter unit he deserted on or 
about 16 March 19'5. · 

SubHquent to hil apprehension and prior to trial he waa examined by 
a board ot medical ottioer1 on 14 April 1947. A cow of the board 'proceedings 
1• attached to thi tile. !he board found tha.t the accused waa, at the 
tiae ct the often••• 10 hr hee haa mental defect, diaea1e or 
derangemant a1 to ,be able, concerning the particular act charged, to 
d.iatinguiah- right ht:111. wrong, to adhere to the right and that at the 
t1me ct th• •minatiOJl he 1r&1 able intelligently- to conduct and cooperate 
in b11 detenae. 

9. n. Board of Ren.n h&a ginn oaretul oonaideration to letter• 
dated 8 January 1947 and 12 June 1947 addre11ed to The Judge AdTooate 
General DY" Jira. c. A. Yo1t, J10ther ot the accused, wherein she urged 
cl•ncr on b11 behalf• 

10. !he court 11'&1 legally oonetituted and had jud1diction of the 
peracm and the otfenae. · lfo error• injurioual7 attectin.g th• substantial. 
right• ot the aooused nre oamaitted during the trial. The Board of 



. . 
Review ia ot the opinion that the record ot trial 11 legal17 sufficient to 
support the tindil:lg ot guilty and the 1entence and to wa.rrant continaation 
thereof. 4 sentence to diais1al, total torteiture1 and continement at 
hard labor tor two and one-h&lt years is authorized upon oonrlotion ot a 
wartime violation ot Article ot War 68. 

~~~~~~e.u-1-------' Judge AdTocate 

-..J...LiJLJ.1;;.1:~J!iQ.~~~~,..._-• Judge .ld.Tooate. 

;....""~~~~-::::I~~~~--·' Judge .ld,Tooate 
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11D. JAGO, Washington 25, D. c. SEP 12 1947-
TOs The Secretary or War 

1•. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are tnasmitted herewith for your action the record or trial and the 
opinion ot the Board of Review in the case of First Lieutenant Albert 
c. Yost (0-415915), 533rd Military Police Service Canp~. 

2. Upon tr:iel by general court-martial thi1 officer wa.1 found 
guilty of desertion in violation of Article of War 58. No evidence of· 
previou1 oonvi otions n1 1ubm1tted. Re was aentenoed to be dia1Hecl 
the service, to forfeit all pay and allowanoes'due or to become due 
and to be con.tined at _hard labor for two e.nd one-half' years. The 

·reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of W&r 4a. 

3. A suimnary of' the evidence 1a contained in the aocoml)&IJ1irlg 
opinion of the Board of Review. The Boa.rd 1s of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

The evidence showa that accused absented himself without leave 
tram. his organization at Etampes, France. on or about 16 March 1946. 
Re remained absent, "knocking around in France, Germany and Belgium• 
until he wa.1 apprehended at Pari1, France, on or a.bout 8 Deoember 1946, 
and returned to military control•

• 
4. Accused i1 32 years of age, single, and has completed two years 

in college. He enlisted on 19 September 1940 and was commissioned Second 
Lieutenant, ~ of the United States (Infantry) on 10 May 1941~ On 22 
June 1942 he was pranoted to the raDlc of First Lieutenant, Artrr./ of the 
United Statea. His unit-w-aa committed to combat in the European Theater 
or Operations on or about 9 Jarmary 1945. On 26 January 1945 he w-aa 

• wounded in action and hospitali.zed for approximately one aonth. Re waa 
released from the ho1pital and assigned to.a Replaoement ·Depot at Etampea,·. 
France, trom which latter unit he deserted on er about 16 March 1945. · 

6. The Boa.rd of Revie,r has giTen careful oon1ideration to letters 
dated. 8 January. 1947 and 12 June 1947 addreued to The Judge AdTooate 
General .frOIJl Mrs. c. A. Yo1t, mother of the accused, whereiJ1. ahe urged 
clemen07 on hi11 behalf. -

6 
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6. ·I recommend that the sentence be confirmed and carried into 
execution. and that a Branch United Statea D11ciplinary Barra.ck• be 
designated as the place ot confinement. 

1. Inoloaed ia a tona ot action designed to carry th• foregoing 
recCIIIDlend&tion into etteot. ahould such recommendation meet with your 
app~oval. · 

CY .32.3, 736 

2 Inell 
Reoord ot trial 
For11L ot aotion 

( ----------------------o.c.M.o. 14, 16 °ct 1947)• 



WAR DEPAR'lliENT 
In the Of.rice of The Judge Advocate General 

Washington 25, D. c. 

JUL 16 1947JAGQ - C:M .323751 

UNITED STATES ) 6TH nn•,ANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Taegu, Korea, 8 May 1947. 

Starr Sergeant THOU.AS :M. ) Dishonorable discharge and 
AGERTON, JR. (12260392), ) confinement for life. 
Company 11K", 1st In- · ) Penitentiary. 

,..fantry Regiment. ) 

REVIEW by the BOARD OF REVIE\1 
JOHNSON., SCHENKEN and PARSONS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named- above.' 

2. The accused was tried upon the following Charge and Specifi.;. 
cation: 

CHARGE: Violation of Article of War 92. 

Specification: In that Staff Sergeant Tliomas M. Jlterton Jr., 
Company 11 K11 , 1st Ini'antry Regiment, APO 6., did, at APO 6., 
on or about 20 April 1947, vii.th :t:1alice aforethought., will
fully, deliberately., feloniously., unlawfully., and with 
premeditation, kill one Sta££ Sergeant Henry ll Serrano, 
Company 11 K:1, 1st Infantry" Regiment, APO 6, a human being 
by shooting him with a rifle. 

Accused pleaded guilty to the Specification except the Y1ords "with z:ialice 
aforethought, deliberately and m.th premeditation", not guilty of the 
Charge but guilty of a violation of Article of War 93 and was round guilty 
as -charged. · No evidence of arry previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
at such place as the reviewing authority may direct for the term of his 
natural l:il'e. The reviewing authority approved the sentence, designated 
the United States Penitentiary, 1:cNeil Island., Washington, as the place 
of confinement and forwarded the record of trial· pursuant to .iU'ticle of · ." ~ol. .i,ar ., ;a. . 

3. ·Evidence for the Prosecution• 

•\ccused entered the supply room of Company rtKn, 1st Infantry Ragi
ment., at approximately 2030., 20 April 1947, !aid, "I war1t a 'Weapon" and 
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obtained an M-l rifle and anmunition stating that he was "going to shoot 
up the NCO club"' (R. 8, 12, 19, 24, 25, 31). Accused had a cut on his 
face, "was in a ver-y excitable condition" and stated that two "non-coms 
had jumped him" (R. 23, 30). Another witness described accused as 
being "in quite a rush", had blood on his face and "smelled of alco
hol" (R. 31). Accused stated to him that "ha had a fight over in tha 
NCO club - he and Serrano - apparently with saneone else" and when 
witness tried to stop him accused pointed the rifle at witness saying 
"Don't try to stop ms" and went toward a nearby fence calling "Oh S~a, 
Oh Shima" (R. 31). . . .• 

While accused ns in the supp~ roan Corporal Bradley ran to the 
First Sergeant's quarters and.informed him and deceased of accused's 

-actions (R. 9). Deceased said, "Let nia go; I can stop him" so they 
"took out" toward the supply room. Sergeant Serrano was in. front of 
witness and as they approached the supply room witness saw'k vision 
of a man standing there, and the next thing I saw was a gun blast out 
of the muzzle or a rifle, and I hit the ground.• . Ha then saw Sergeant 
Serrano "stagger, wobble a little bit and fall"(!. 9). 

Immediate~ after the shots ware fired accused was observed stand
ing near tis fence in the viciniw of the supply room and 'When asked 
•,mat the shooting was" he stated that he "had dropped the weapon over 
the fence ***get :t.t and p.1t it in the arms room or hide it" (R. 32). 
The M-1 rifle was found near the fence, approximate~ five feet trom 
where accused was standing. The officer of the guard who placed ac
cused in arrest after the· shooting testified that accused had been 
dr~g and "had some cuta on his !ace, like he had been in a f'igh'~" 
(R. 36, '37). . ·. . 

. The battalion surgeon testified that deceued. was taken to the 
hospital immediately but he ns dead upon arrival. · The cause of death 
ns gunshot 11'0Uilds in the chest, am and thigh (R. 40; Pr!)•• Ex. #J). 

4. Evidence for the Defense. 

Accused and deceased 1rare good :tricmda and 118N oi"ten eeen to
gether both on and off dut7 (R. 42). Three witnesses including ac .. 
cused's compan;y conmander testified that he was a good soldier, lfith 
excellent character and efficiency ratings (R. 43). 

Attar h:1.• rights as · a 'Witness 118re explained to hh accueed elected 
to rem.a.in silent. ' 

· 5 • .:Murder is the unlawi'ul killing of a hwaan beinl nth malice_ 
afoNthought, without legal just.1.ficati.on or u.cuae. the ulice mq 
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exiat at the time the act is committed and may consist of knowledge 
that the act which causes death will probably cause death or grievous · 
bodily bani (11Cll., 1928., par. 148.!, pp. 162-164). The la,r presumes 
malice where a dead4 •apon is used 1n a manner likely to' and does in 
fact cause death. An intent to kill rwq be inferred from an act of. 
accused which manifest. a reckless disregard of human life. 

While accuaed•s atatement that he "was going to shoot up the NCO 
club"' did not indicate an intention to kill deceased nevertheless the 
tes~ ii clear and uncontzadicted that when accused saw deceased 
approaching him he pointed the rifle in that direction-and fired six or 
seven rounds., three of which struck the .victim., causing his death. De
ceased was unarmed and in the past at least, had been on i'M.endly terms 
nth accused. The evidence leaves no doubt but that accused obtained 
the weapon nth the intention o:r using it against someone and under such 
circumstances his intentional shooting of deceased constitutes the 
offense or murder. Every element of the crime is proved by competent 
and compel.ling ev1clence. .Accused pleaded guilty to yoluntary man
alaughter but the teatiaoey fails to disclose facts sufficient to es
tablish legal provocation tor the killing. It is true that accused had. 
been drinld.ng, was in a highli excitable condition and had been in
volved in a fight with "someone" immediately prior to the shooting of 
deceased. While these_. tacts tend to explain the reason tor accused's 
actions and m£Y" be c0Jl8idered as mitigating circumstances they are in
autticient as a matter ot law to establuh provocation for the ldJUng. 

6. The charge sheet shows that accused 1a 24 years ot age and 
sin&le. He enl.iated 1n the Regular Army, 4 September 1946, :tor eiehteen 
montlla after completing taur 79an and nine months aa an enlisted man. 
1n the Marine Corpe. There is no evidence ot a civilian cr1lllinal Ncord. 

- . 
7. The court was lecall1' con1tituted. and had jurisdiction over the 

accused and the offense. Ho error• injuriously' affecting the substan
tial rights ot tM accused weN cOlllllitted during the trial. The Board 
ot Renew is of the opinion that the record ot trial is legally autti
oieat to support the t1nc'1ng11 ot cu:Uv and the sentence. A Hntence to 
death or imprisonment :fer lite is mandato17 upon a conviction ot a 
Tiolation ot Article of War 92. Continemant in a penit,entiary- is authOl"
ized by' Article ot War 42 for the ottenae ot murder, Ncognized as an 
offense ot a civil nature and _so punishable by' penitentiary- confinement 
tor aore than cm• ,-ar bJ" Hcti<m• 452 and 454, Title 18 o:r the CriBinal 
Oocle ot the United State,. 

---~-....,..~~""-.,..,....._--Judge AdTocate 

--=:::C:-~~;z::J~~~===-__,Judge AdTooate 
_______________Judge .Mncate 
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WAR DEPART?JENT 

In the Oi'fi ca of' The Judge Ad.voeste General 
WaslILngton, n.c. 

J.\GK - CM 32.3764 
1.5 SEP 1947 

UNITED STATES ) PmLIPPINES-RYUKYUS COMMAND 

v. ~ Trial_ by G.C.)(., convened at 
) Hq PHIBCOM, PHILRYCOM, APO 

First Lieutenant LAWRENCE H. ) 358, 8, 10 and ll April 1947. 
JWizUM (0-lll0633), Corps o! } ttl)ishonQ.l"able discharge,a total 
Engineers. } f orteitures am confinement tor . ) two (2) years. 

OPINION ot the BOARD OF REVIEW' 
SIL'VmS, McAFEE and ACKROYD, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
oase ot the otticer named above and submits this, its opinion~ to The 
Judge .Advocate Gen~al. 

2. The accused was tried upon the i'ollow.Lng charge and specifi
cations a 

· CHARGE a Violation of the 93rd Article of War. 

Spec1fication 1: In that, Lawrence H Mangum., 1st Lt., CE; 
74Sth Engineer Heavy Shop Company., APO 900, did., at 
Man1Ja, Philippine Islams., APO 900., on or about l4 
Januaiy., 1947, feloniously embezzle by f'raucblently 
converttng to bis own use money., of the value of' 
about $106.78, unit fund of 745th Engineer Heavy Shop 
Company, properw of the said company., of which he 
was the custodian. 

Specification 2: In that Lawrence H. l.!angum., lst Lt, CE., 
745th Engineer' Heavy Shop Company., APO 900., did, at 
l4an1la.., Philippine Islands., APO 900., on or about 14 
January.,1947, felonious]J embezzle by i'raudllently 
converting to bis own use funds., o! the value of' about 
$1832.25, property of the Ant:, Exchange- Service, en
trusted to him for operation ot Branch Exchange Number 
204 by ~ Army Exchange Service. · 
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Specification .3: In that Lalf1'8Ilce H Mangum., 1st Lt., CE., 
745th Engineer Heavy Shop Company., APO 900., did., at 
Manila., Philippine Islands., APO 900., on or about 14 
January., 1947., feloniously embezzle by fraudulently 
converting to his Off1l use the enlisted men I s club fund 
of the 745th Engineer Heavy Shop Company., ot the value 
of about $250.00., property of the said enlisted men's 
club., entrusted to him tor sa.tekeeping by said club. 

Specification 4: In that La'Wrence H Mangum., 1st Lt. CE., 
745th Engineer Heavy Shop Company., APO 900., did., at . 
Manila., Philippine Islands., APO 900., on or a bout l4 
January 1947., feloniously embezzle by fraudulently 
converting to his own use money., of the value of about 
$390.00., tb.e property of Lt William T Hoch., entrusted 
tQ him by the sa.:i:d Lt Hoch. 

He pleaded not guilty to and was found guilty of the charge and specifi
cations. No evidence of any previous conviction was introduced. He 
was sentenced to be "dishonorably discharged" the service., to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor at such place as the reviewing authority might direct for two 
years. The review.ing authority approved the sentence., designated the 
United States llisciplinary Barracks., Fort Leavenworth., Kansas., as the 
place of confinement and forwarded the record of trial for action under 
Article of War ,48. 

,3. Evidence for the Prosecution 

. On 4 September 1946 the accused became Company Commander of 
the 745th Engineer Heavy Shop Company., relieving First Lieutenant John 
A. Noble. Lieutenant Noble transferred to the accused the company .fund 
and the anlisted men I s club ,fund. .About the 1st of October 1946 Lieu
tenant Not-le also transferr$3d the pos_.t exchange and its funds to the 
accused (R. 7., 8). The post exchange operated by the 745th Engineer 
Heavy Shop Company was Branch No. 204 of the A.nrrs Exchange Service 
(R• .32., 33). The accused was the custodian of these funds until late 
in· January 1947. Captain Robert F. Hillbrant relieved the accused as 
Company Commander of the 745th Engineer Heavy Shop Company on 10 
January 1947•. No transfers of fuzxis were made at this t 1.me. The funds 
were to be transferred !ran the accused to Captain Hillbrant and an 
officer was designated to make the transfer on 17 January 1947. Captain 
Hillbrant asked the accused about the company fund and the accused replied 
that he did not have it. Captain Hillbrant found the council book in 
the commanding officer's desk. The council book showed a balance in 
the company fund of ;m.oo and some centavos. He was unable to locate 
the money belonging to this fund. Charges were preferred (20 January 
1947) against the accused and thereafter and during the month of January 
1947 tr.e accused delivered to Captain Hillbrant the money chle the company 

2 
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i"und as shown in the council book (R. ll, 12., 13, 14)~ 

At the end of November 1946 Branch No. 204 of the Anny Ex
change Service operated by the 745th Engineer Heavy Shop Company was 
short ten centavos on its merchandise .account and even on its cooperage 
{R. 57). The branch did not submit an inventory for the month of Decem
ber 1946. An inventory made on 21 January 1947 sho11ed a shortage of 
'13664.05 in the merchandise account and an overage of ;o.44 on the co
operage account (R. 56). Branch exchanges are considered to have good 
accountability when they have a shortage of 1% or less of their total 
sales during each month (R. 58). 

Technician Fifth Grade Philip J. Gia cob be was appointed post 
exchange steward by the accused on 2 January 1947. He replaced Pri
vate Marquardt as po~t exchange steward. His job was to draw supplies, 
make daily sales at the excharlge, and account for the money. On l2 
Januaey 1947 the accused directed him (Giacobbe) to take a complete in
ventory on the money and merchandise on hand. . He ma.de this inventory 
and left it on the accused's desk. The inventory showed a shortage of 
"#A).oo. About 2 p.m. on 13 January the accused told T/5 Giacobbe that 
he {Mangum) would 11put forward" the amount of the shortage and a.sk no 
questions. He also directed T/5 Giacobbe not to gamble. About 7 p.m. 
on 13 January the accused told T/5 Giacobbe that he wanted ;iooo.oo•. 
T/5 Giacobbe went to the post exchange, secured the money and took it 
to the accused's quarters. They then checked the inventory and corrected 
some mistakes. T/5 Giacobbe then asked the accused to take all of the 
post exchange money on hand as shown by the sales slips. The accused 
agreed to take the money and Giacobbe again went to the post exchange 
and secured an additional sum o£ -;u7.oo and the sales slips for J']JJ.7.00 
'and delivered them to the accused. Sales slips ware required to be de
livered :t;o the main exchange when money was turned in {R. 18, 19, 20). 
T/5 Giacobbe kept the receipts of the post exchange in the post ex
change safe and not the safe which was in the orderly room of the canpall1' 
(R. 22). The accused was the responsible post exchange officer {R. 20). 

Technician Fifth Grade John P. Flanagan was club steward and 
secretary-treasurer of the enlisted men's club of the 745th Engineer 
Heavy Shop Company. He purchased supplies 1 provided entertainment and 
operated a bar. The club money was kept in the company safe which was 
in the orderly room of the company (R. 24) • Keys to the company· ~afe 
were held by the post exchange steward and T/5 Flanagan. The accused 
did not have a key to this safe until early in January 1947 when he re
ceived a key .from the post exchange steward (R. 26). Late in November 
or early in December 1946 T/5 Flanagan reported to the accused, 11I told 
him there was an amount of money that I could not account for." The 
accused replied that in the near future they would have a .free party and 
thereby get rid o£ the excess money. Sometie thereafter the accused or
dered T/5 Flanagan to deliver this money to him. The money amounting to 
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;339.00 was delivered to tha accused and the accused gave Flanagan a 
receipt theref'or (Pros. Ex. C). The accused also stated that he wanted 
to make a total of ;500.00 in order to buy bar whiskey and directed 
T/5 Flanagan to withhold )'161.00 from the club books during Decen:ber 
1946. This was done and the additional sum of 1,1.61.00 was delivered 
to the accused. The accused gave Flanagan a receipt for ;500.00. 
This receipt bore the notation "to purchase barwhiskey" (R. Z7, 28, 
29; Pros. Ex. D). The club never received the bar whiskey (R. 25). 

. . 
A.bout 1 p.m. on Christmas Day 1946 the accused went to the 

orderly room, opened the safe and took "a stack of bills," approximateq 
.3 inches in thickness, therefrom. He placed this money in his billfold 
and after locking the safe left the room (R. 45, 46). 

On 31 December 1946 Second Lieutenant William T. Hoch placed 
f780.00 in the safe of the 745th Engineer Heavy Shop Company .for safe
keeping. The company safe was opened by T/5 Flanagan in order to per
mit this money to be placed therein. This money was in a brown 
envelope which bore Lieutenant Hoch's nam. and the word •Personal.• 
On 6 January 1947 Lieutenant Hoch requested T/5 Flanagan to open the 
company safe in order that he might recover his money. The sai'e was 
opened, at which time they found the mvelope open and the money gone. 
A note saying, "I am using this for change. Will retum it about 8 
January," was found in the safe. This note bore the signature of the 
accused (R. 30, .31). 

4. For the Defense 

Technical Sergeant Amil P. McDermott was acting First Sergeant 
of the 745th Engineer Heavy Shop Company from 12 October 1946 to 12 
January 1947. During this time. the company orderly room contained a 
safe. Keys to this safe were in tl:e possession of Private Marquardt 
as post exchange steward and T/5 Flanagan. On 4 January 1947 Private 
Marquardt was transferred home and he delivered the keys in his pos
session to the accused. The accused was the commanding of.fl cer and 
could have ordered that the keys be delivered to himself at any ~ 
(R. 61, 62). ·-"· 

Technician Fourth Grade James K. Taylor ,ras company cl.erk of 
the 745th Engineer Heavy Shop Company. Keys to the compaey safe were. 
in possession of Private Marquardt and T/5. Flanagan. The accused bad 
T/5 Flanagan open the safe on several occasions. In December 1946 SOOl8 

of the men in the company were paid w1 th pesos which did not have the 
lfOrd "Victory" printed on the back. Thay were informed that this type 
or money would not be usable after the first or January-. Lieutenant 
:Mangum took this money to exchange for "good" money. The exchange of 
money was completed on the 2nd or .'.3rd or January 1947. 
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By the accused 

The accused was sworn as a witness for himself and testified 
that he had six years of service and had never been tried by court
martial. In January 1947 he was the commanding officer and only of
ficer assigned to the 745th Engineer Heavy Shop Compaey and as such 
he was in possession of certain funds. He bad in his possession funds 

. belonging to the post exchange, laundry, enlisted men I s club, and 
company fund, all of which were kept in the company- safe. He did not 
have any of his personal money in the safe (R. 661 67, 68, ~). On 
4 January 1947 he removed all money from the safe, amounting to about 
;4300.00, and took it to his quarters "to be straightened, sorted and 
binded.• While checking the various funds he was informed that he 
was wanted in the orderly room. He placed all of the money in a cigar 
box and le.ft it on his table. Upon his return to his quarters, some 
two hours later, he locked the cigar box in his footlocker. He did 
not look inside the cigar box. On 6 January 1947 he took the cigar 
box from his locker and £ound it to be empty. He did not report the 
loss to arzy-ona at that time (R. ~, 70). 

The company furxi -.as turned over to Captain Hillbrant 9'l!lle
t1me after the original invsstigation of charges against him (R. 71). 

T/5 Marquardt was the post exchange steward and had a key to 
_the safe. T/5 Marquardt was returning to the United States and on 3 
January 1947 he (Marquardt) placed about ;2500 belonging to the post 
exchange in the safe and delivered the key to accused. This was the 
first time he had a key to the sa£e (R. 67). . About 12 Jamary 1947 
he ordered T/5 Giacobbe to make a complete inventory 0£ the post ex
change and to deliver to him all money on hand. He received ;im.10 
from Giacobbe. He kept this money in his footlocker and at the o1'.ficer1 s 
club. He offered to deliver this money to the officer investigating 
these charges (R. 71, 72, 73). 

Concerning money belonging to Lieutenant Hoch accused testi
fied that Lieutenant Hoch did not give him aey money but he knew that 
Lieutenant Hoch had an envelope in the safe which contained ;20.00 
notes. In exchanging money for enlisted men he needed eighteen ;20 
notes with the word "Victory" printed thereon in order to make change. 
He knew that IJ.eutenant Hoch I s money was •-Victory" money so he took 
the money belonging to IJ.eutenant Hoch from the envelope and 11put a 
note inside saying I am using this for change will return it prior to 
the 8th. 11 Lieutenant Hoch I s money was part of the money stolen from 
his quarters. He never returned Lieutenant Hoch 1 s money (R. 68, ~, 70, 
78). -

Concerning the ;500.00 received tran T/5 Flanagan and belonging 
to the enlisted men•s club he testified that he received the money and was 
to use it to buy bar whiskey. He was unable to buy the whiskey because 

5 



{h02) 

thara would not be an "out-going" voucher and nothing to cover tha 
.funds in the book. This money was with other funds in t.Q.e safe and 
was also stolen (R. 68, 69). 

Lieutenant Mangum also stated that he never intended to de
prive any individuals or organizations o.r their money and he was llilling 
to make restitution of all funds stolen i'rom him and offered ,UU.10 
to the court as being the post exchange money he had obtained from T/5 
Giacobbe (R. 72, 78). 

The 66-1 forin pertaining to accused was identified and in
troduced into evidence as Defense Exhibit 2. This form contains data 
relative to the service of accused and shows that his efficiency re
ports were excellent. 

5. Embezzlemnt is the fraudulent appropriation of property by 
a person to whom it has been entrusted or into ·whose hands it has law-
fully coma (Moore v. u. S. 160 u. s. 268; par. l49h, YCM, 1928). · 

The accused ll'liS charged in Specification l 1lith the embezzle
ment of $106.78 from the company fund of the 745th Engineer Heavy Shop 
Company. The accused was custodian of this fund amounting to an excess 
of 213 Philippine pesos, and when required to deliver it to his suc
cessor he was unable to do so. Philippine pesos are valued 50 cents 
United States money unier the ofi1cial rates of exchange. This failure 
to deliver the fund as required established a prima facie case of em
bezzlement (CM 251409, Clark, JJ ER 2:8 1 Z3J). 

The embezzlemnt of $18.32.25 from the A:rrrry Exchange Service 
was established by an audit of the post exchange operated by the ac
cused, which, audit showed a shortage 0£ . .3ee4.05 Philippine pesos•. This 
money the· accused was also unable to deliver to the proper authorities. 

In Specification J 1he accused was charged 'With embezzling 
$250.00 from the enlisted men's club. The evidence establishes that 
the· accused was given 500 Philippine pesos belonging to the club for 
the purpose of purchasing whiskey. The whiskey was not purchased and 
the money was uot returned to the club by the accused. 

Specification 4 alleges an embezzlement of $390.00 property 
of Lieutenant William T. Hoch. The evidence in support of this speci
fication established that the accused was the company comnander of the 
745th Engineer Heavy Shop Company. The company maintained a safe in 
the orderly room. This safe was under the custoqy of the accused, even 
though he permitted two enlisted men to have keys to the safe. One of 
these enlisted men pennitted Lieutenant Hoch to place an envelope con
taining 780 Philippine pesos in the. safe. This envelope lBS marked as 
personal property of Lieutenant Hoch and sealed. The accused removed 
the contents of this envelope and used the money. He also left a note 
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•ayi•g that he would replaoe the :mo:ae7 before tu 8th ot Juan• Vader 
the f'uta bi thia oaae the aeoued ~u ia lair.tu].· cuatod.T ot tu ao:ae7 
plaoed. i:a the aafe by Lieutell&llt Hook ud h:11 ...,uthoriucl u.ae tllereo.t 
ooutituted ombez&lae:at. !lle tact that the aooused. i:ateaded to nplue 

·tho moaey ii no 'a.efeue (CK 2'4-621. llorrilcm. 28 ER 365. 36Z). . · · 

• The acouaod did aot d.en7 that he wu in. posae11ion ot the .twau al• 
leged to haTe been em~ziled in the varioua apecd.tioatio.u bvt; doteme• 
upon the theory that all tho twida • exoept 111 T .10 Fhilippi:ae pe101 whioh 
wu a portion of the fu:ada alleged to have been eJlbeuled froa tile~ · 
Exchange SerTio• in Speoificatio:a z. had been 1tolen from hiL The ao
oued testified that he kept the lllT.10 Fhilippi:ae peso• belugiJlg to 
tho pest exchange ill hia t'ootloolcer and at the offioen' olub. He 
tendered th.11 :aon.e;y to tho court. 0a <l J&JLuary 19'-T he removed tho ether 
tund1 f'rom the OOIIP&lJJ' •af• ia order· ·to segregate them. - He plaoecl tbea
ia a cigar laox on hie deaJc and later placed the cigar box ia Jiu toot
leobr. 'Whoa he opeaod. hi• looker the t'w:l.d• had bee:a 1tolea. He. d.14 :ae• 
know when or how the tlmdl were take:a. 

E-ridenoe a behalf' ot the proHo\Jtioa eatabliahed that the uowat4 
raoTed a largo uiomi.t ot J1CJ1.07 fro• the o~ aato a Chriltaaa u.7 -
19'6. There ii a ••11 eatablished legal preauaptio11 that one who lau 
assumed tho atewa.rdlhip ot another'• property baa ellbo11lod auoa properv 
if he doe a not or olJll!Ot aooount tor or deliwr it at the "tiM u uooa.t• 
ing or deliTeJ7 i• required ot bu.. 1'he burden. or goiag forwari with tao 
proot. ot exoulpatory oiroumatanoes then tall.a upon the 1tnar4 &1111 hi• 
explanatory eTidenoe, when bal&J].oed e.gaiut the preawaption ot' euilt 
ariling from hi• failure or retuaal to render a proper aooountbg ot or 
to deliwr the property entrusted to hia. oreatea a oontrowrted i11uo 
ot' tact •hioh ia ·to be determined in the first inatanoe at leut 'by- tile 
oourt (CM 2T&t35• J4eyer. '8 ER 331.338J CM 301840. Clarke. 24 BR (Ero). 
200.210, CK 262750. Splu:a. <l BR (ETO) 197.2°'J CK 320308. Hanaolc). . 
nae ertdenoe ot oanlus».011 and theft by' othen testified to by the ao• 
ouaed is :not oon.Tinoiag. J. per1on. in. charge of tru1t l'und• no fa.ill to 
reapcmd with or aooowrt tor them when they are oalled tor~ proper au- · 
thority oamiot oompld:n it the natural preaUllptioa that he ha• made ..-.q 
w:l th them outweigha &DY' W1oorroborated explanation he -.y aake, especially 
if hie e:xplaaation 11 ixwl.equa.te and oontliotiag (CK 261226, Jouaa. sa 
BR 171,181 J Cll 2 61409, .£!!!!.• .1upr&). 

In. thia oaae the oourt by' ita findiag ot !,Uilty reaol'h4 theH ou.tro~ 
Terted iuuee ot tact again.It the aooued am the reTiewiag a1,1thority' did. 
aot. Jtor do ••• filld &lJ1' rea.1011. to diaturb 1uoh fimugs. · 

Bepqaai. or tender of repq11ant ot twada pnTiou.al7 emhouled 11 ·aot 
a legal de.tell.le to a charge ot a.beulnum.t (CK 276342. ~ "8 Ba 31,ZT). 

The aoouaed te1titied that he kept lllT.10 Hli.lippiu poao• bel~ng 
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to tbe post exchange in hi• .footlocker aDd a.t the otfioen t olub and 
tha.t during' the investigation he tendered. thia money to the inn1tigating ~ 
otficer. He alao te:cdered this amount to.the court. No explanation •a.a 
made· lly' accuaed a.a to why thia money wu not reta.inedlin the excha.nge or 
Oom.p&lliY' sate. '.lhe court by its f'indii,.g1 ot guilty disbelieTed the ao
_ouaed'• contention that he had been in pouesaion of thi• :aoney a.t a.11 
timea. '.lhe court apparently considered, a.a we do, tha.t the a.ocuaed waa 

_merely tendering repa.yment ot •oney prenoualy embezzle(. 

6. The court eentenoed the a.ocuaed to be •di1honorably discharged 
the serTioe.• Sinoe a.coused wu a.n officer thia part of the untenoe 
was i:nappropria.te. However, it wu not illegal and the irregularity in. 
fora may be cured by the a.ction o.f the confiraing authority- (CM 249921, 
Maurer, 32 BR 229J CM 316809, Pardee). 

7•.War Department record• show the a.ocuaed to be 32-7/12 year• ot 
a.ge and married. He 1a a. high school graduate. Prior to hi• entry into 
the· aervice he wu a machinist. He entered the A:rmf 4 June 1941 and wu 
a aergeant prior to being sent to Officer• Candida.te School. lie wa.s oo-
:aisstoned a temporary second iieuten.a.nt, Corps o.f Engineers, oa 7 Febru&r7 
1943•. On 31 May 1945 he wu promoted to first lieutenant. On 15 April 1946 
he wa.s separated troa the serT;l.ce. He wa.a aga.in ordered to a.otive duty on 
14 June 1946. and 1ta.tioned at Fort Belvoir be.fore being sent to the Fhil-

. ippines. Hi• efficiency reports are •:1xcellent.• 

8. The court waa lega.lly conatituted and had jurisdiction over the &0• 

cused.and ot the of'f'enses. Ho errors injuriously a.ffecti:ng the sub1tantial 
right• ··ot the a.couaed were connitted during the tria.l. In the opinion ot 
the Board or Renew the record o.f trial is leg&lly autficient to support 
the findings ot guilty a.m the sentence a.n.d to wa.rrant confirmation thereot•. 
Diamissa.l is authorized upon_oonTieticn ot e.n officer of a. n.olation ot 
Article ot War 93 and oonfinement in a penitentia.ry or other correctiona.l 
institution is authorized upon conviction of El!lbezzlement of property ot 
f50.00 or more. 

• Judge Advocate 

_{3_.1'1_·~-4· '1Ml._l..,C.-W ..._ .__. Judge AdTooa.te...____ ....·....,_L_•...........--4 
_....~-----:);.... .... 'i!J+-- _,, Judge .A,hooa.t• ·· ~___.wt.._~,._.....,.· _ 

•. 
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JAGK-CM 323764 1st Ind 
JAGO, Dept. of the Arrrr:r, Washington 25, D. c. Oc- ,...,, I ,}· TO: Secretary of the Army - 1947 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitt.ed herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Fi.r~t Lieutenant Lawrence 
H. Mangum (0-lll0633), Corps of Engineers. 

2. Upon trial by general court-martial this officer was found 
guilty of four offenses of embezzlement in violation of Article of War 
93. He was sentenced to be "dishonorably discharged" the service, to 
forfeit all pay and allov1ances due or to become due, and to be confined 
at bard labor at such place. as the reviewing authority might direct for 
two years. The reviewing authority approved the sentence, designated 
the United States Disciplinary Barracks, Fort Lea~enworth, Kansas, as 
the place of confinement and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally sufficient to support the 
findings of guilty and the sentence and to warrant confirmation of the 
sentence. I also concur in the opinion of the Board of Review that 
that portion of the sentence imposing dishonorable discharge, while in
appropriate in form in the case of a commissioned officer, is the equi
valent of dismissal. 

Th~ record shows that the accused was a company commander and 
as such had custody of the company fund, the enlisted men's club fund, 
and post exchange fund. When relieved of command and ordered to turn 
the .f\mds over to his successor he was unable to produce the company 
.fund amounting to $106. 78. After charges had been preferred he paid 
this amount to his successor. An inventory of the .funds of the post 
exchange operated by accused disclosed a shortage of Sl832.25. At 
the time of trial accused tendered to the court $558.55 of this money. 
In December 1946 the accused was given $250.00 by the steward 0£ the 
enlisted men's club in order to purchase whiskey for the club. The 
whiskey was not purchased and the money was not returned. Lieutenant 
Hoch placed $390.00 in the company safe 0£ the company commanded by 
accused, £or safekeeping. The accused took this money and according 
to his testimony used it in making change for enlisted men in his 
company. He did not return the money. · There is evidence in the re
cord sh01Ving that accused removed a large amount of money from the 
company safe on Christmas day 1946. The 'prosecution did not shOW' 
what disposition was made 0£ the missing money by the accused. The 
accused testified that he left most of the money on a table unattended 
in his quarters for several hours and it was stolen. He could offer no 
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corroboration of bis testimony and the court evidently did not believe 
him. 

4. The accused is 32-7/12 years of age and married. Frior to 
his entry into the service he was a machinist. H'.e entered the Amy 
4 June 1941 and .was a sergeant prior to being sent to Officers 
Candidate School. He was commissioned a temporary second lieutenant, 
Corps of Engineers, on 7 February 1943. On 31 May 1945 · he was pro
moted to .first lieutenant. He was separated -from the service on l5 

. April 1946. On 14 June 194~ he was ordered to active duty and sta
tioned at Fort Belvoir before being sent to the Philippines. His 
efficiency reports are "Excellent." · 

5. I recommend that the s·entence be· coil.firmed and ordered exe
cuted. I recommend that a United States DhcipJinp.ry Barracks be 
designated as the place of confi.nmnent. · ', · • 

6. Inclosed is a form of action designed to carry into effect 
the foregoing recommendation, should it mee~with your approval. 

' 2 Incls THOW..S H. GREEN 
1 - Record of trial Major General 
2 - Form of Action _ The Judge Advocate General 

( GCl:.O 3, D.i'.• ~ 1.3 Oct 19h?) • 
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WAR DEPART!®fT 
In the Of.f'ice of' The Judge Advocate General l\07) 

Washington 25, D. c. 

JA.GQ - cu 323766 
JUL 2 2 1947 

UNITED STATES ) PKCLIPPINES-RYUKIUS CCllAMAND 
) 

v. ) Trial by G.C.li!., convened at 

Second Lieutenants 
~TANISLAO LAIJIGAN 

) 
) 
) 

Headquarters Base 11JLII Unit 2 
APO 74, 2 .t,iril 1947. Each: 
Dismissal and total for!'eit

(l>-890499) and HILARION 
.ANASCO (o-890547), both 
of 58th Engineer Combat 

) 
) 
) 

ures• 

Battalion, Base aryn, ) 
Unit 2, APO 74. ) 

OPIBIW of' the BOARD OF REVIEW 
JOHNSOO, GRAY and SCHENKEN, Judge Atlvocates 

1. The record of tzial in the case of the abon named officers has 
been examined by the Board. of' Renn and the Board submits thia, its 
opinion, to Xhe Judge Advocate General. 

2. The accused 11ere tried., 1n a cCdlllan trial, upon the following 
Charges and Specifications. 

(A.a to accused Lau1'an). 

CHARGE1 Violation of the 96th .lrticle of' War. 

Specificat1cn1 In that Second Lieutenant Estanielao La.m.gan, 
58th Engineer Combat Battalion., Base "M"., Unit 2., APo 
74, did at MO\liltain Province., Luzon., Republic ot the 
Philippines., from September to November 1946., having a 
du't.i, as witnessing o.ff'icer for payment of' about 
$179,184.72, funds entrusted to Hilarion Anasco, Class•A• Agent O.f'!icer, ,rr~, wi~ and with neglect, 
fail to proper:!¥ execute his duties as witnessing o.f'fi
·cer, thi8 to the discredit of the lr!ilita:ey serrlca. 

{Aa to accused Anasoo). 

CHARGih Violation ot the 96th Article of War. 

Speciticatian I In that Secomt Lieutenant Hilarion Anasco, 
58th Engineer Combat Battalion., Unit 2 A.PO 74, then of 
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the 200&th Engineer Combat Battalion., Unit 2 AFO 74., 
a du]J' appointed. Class •A11 A&ent Finance Oftieer, having 
been entrusted the amount of about $179,184.72 b7 Major 
Ambrocio Baday., F:lnanee Officer, Ha&iquarters Base M., 
APO 74-2., did., at .Mountain Province., Luzon, Republic o! 
the Philippines between 14 September 1946 and 18 No
vember 1946., will'ully and rlth neglect., wrongfully .tail 
to properly disburse the said f'unds entrusted to hill, 
this to the discredit. of the military serrlce. 

Accused pleadei not guiltq to the Charge and Specification. Each 
accused was found guilty of the Charge and guilty.of the Specitica
tion except the 'W'Ori., 111d.lltul.ly11 • No evidence of a:rq preTious con
victions was :introduced. Each accused was sentenced to be dismissed 
the servi.ce and to forfeit all pay an~ allO'Wal'lces due or to becane 
due. The reviewing authority approved the sentences but reeommendei 
in view of th.a prior service., the mitigating.and extenuating circum
stances and tha absence or criminal intent that the sentence as to 
each accused be remitted,and forwarded the .recorQ at trial for action 
'lll'lder Article of War 48. 

• 
.3. Evidence for the Proaecuticq. 

Cn 20 July 1946 accused Lauigan was appointed witnessing oftieer 
ana accused Anasco Class "A" agent to pay claims of civilian workers in 
Northern Luzon, Philipp:lne Islands (Pros. Exh. #2). .Anasco•s duty ns 
to pay the claimants and Lauigan was to witness each payment (R. 8). 
Each accused was orally instructed. by Major Ba<ia;r that payments •re to 
be made mly to the :individuals name• on the pay rolls and that no 1'unda 
were to be delivered to thi:Nl persons (R• .30, .31, .32). The aceusea ftN 
entrusted rlth $179,000 and depart.ea from Base M for the purpose of 
accanplishing the above mission (R. 3.3). 

Arter accused had been in the Mountain PrOTinoe tar l!lane time 
Major Baday dispatched. Lieutenant Doyle to check on them (R. 9). Tha 
three officers returned to Base ll and it was learned that insteali of 
paying the persons listed on the pa;r rolls individ.ual.JJ" in accordance 
with the instructions received, accused had delivered "lump sums11 to 
foremen, chiefs and "heads of -pay rolls" and all0lf8cl them to make the 
individual ~ts to the claimants (R. ]J; Pros. Exs. 3, 4, Sand 
ll) •. 

Lieutenant Doyle testified that accused. dici not possess the 
qualities requisite f'or this mission and that he had so in:rorme<l llajor 
Ba.day' prior to tbs departure of accused (R. 16). 
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4. Erldence tor the Defense. 

Major Baday testifin that accused accounted for all tbs money 
delinred to them, some ot which was returned (R. 37, 40). 

Arter their rights as Witnesses were explained to accusedJLieu
tenant Lauigan elected to remain silent but Lieutenant .Anasco testified. 
under oath that the on'.q instructions be received fr011 Major Bad.q 119re 
to pay those claimants 'Who were lirlng and to return to the t:inance 
attice that •one,- 'Which coulcl not lNt disbursed because of the death ot 
the d.esignatecl claimants (R. 42). He further testified that Major
Bada7 authorized him to pay "lump sums" to third parties who :in turn 
ware to pay the inrii:rlaual claimants {R. 43). 

5. The nidence establishes that accused. aid not tollOW' their 
orig:inal :instructions but there is no erldence of dishonesty on thei!" 
part. The;r were enu:-u.stN with a large amount or :m.Cllle1' and told to 
disburse it cn'.q to designated persons. Instead, when cClltranted. with 
the almost impossiole wk of c<ntactin& each person they', :in turn, en
tru.sW t.bl DJDay to •capataz" and other native leaders and otticiala, 
who wre to pay the appropriate inclivicluala. Lieutenant Anaaco was 
supposed -to pa;y indiTicual cla1mants and Lieutenant Lauigan ,raa to 
witness each payment. This they did nottb and ccnsequant'.q their urelic
tim ot ciuty :in this respect constitutes a violaticm. ot Article ot War 
9'. 

llow'enr there are extenuating oircUDl8tances :in tbe case. Lieutenant 
Doy-le told Major Bad.a7 tbati the accused wre not proper persOllS tor such 
an lJDdertaking and llajor Baday- does not den;r tbis. Both ot tbe ac-
eused ban been in J.rrq sel"vice tor a l.cm.g period ot time and have been 
cccamiasiOilff. otticers tor a.out fin years. Both ot th8Jll are over 40 
7ears ot age with no previous comictions. It waa a llistake to assign 
this dif.ticult tuk to them. The accused did not embezzle err ot the 
mane,-. The erldence does not indicate err dishoneat;r. The .tailure to 
compq strict'.q with the letter o! regulations in the performance o! a 
most difficult task mder the most adverse conditions is at most a techni
cal violation. The two accuHd miq not have per.tormed their duties in as 
capable a manner as soma other o.fticer 'With more education, training and 
experience. The Government has sutf'ered no pecunis.ry' or other loss from 
the coo.duct o! these accused. 

6. War Department rec.ords show that accused Lauigan is 40 years of 
age and married. He was a corporal in the Philippine Sc,outs cm 1 De
cember 1941 and serTIHi 'With the 102nd Infantey Regillent during combat an 
Mindanao. He was discharged on 20 April 1942 to accept commission as a 
Seconil Lieutenant, Arm:,, of the United States, on 21 April 1942. He was 
a prisoner at war from 1D Liq 1942 to 21 January 1943. He returnee. to 
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military control on 18 February 1945 at Manila, P.I. Jl:18 e!.ticiency 
reports show numerical ratings of 2.8, 4.7, 3.8 and 5.2. 

Accused Anasco is 44years of age and married. He served as an 
enlisted man in the Philippine Scouts during cOlllbat on Bataan. He 
was discharged to accept a commission as Second Lieut.enant (AUS) cm 
20 April 1942. He was a priscner ot war for a short t:iJlle but escaped 
and joined a •guerrilla" force. He returned to milital:7 control 10 
August 1945. H:18 e!.ticieney reports sh01r numerical ratings ot 3.5, 
4.3 and 4.4. 

7. The court was lega.J.:q constituted. and had jurisdicticm o.t the 
· persons 8lld of.tenses. No errors :lnjurioue]J" affecting the substan

tial· rights o.t accused 119re canmitted during the trial. The Board ot 
Review 1s ot the opinion that the record of trial 1s legal:cy- sufficient 
to support the findings of guilty- and the sentence as to each accused, 
aDd. to warrant confirmation of the sentences. Dismissal is authorized. 
upcn conviction of a viola.ti.en ot Article of War 96. 
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JAGQ - CK .32.3766 1st Ind 

WD, JAGO, Washington 25, D. C. AUG 181947 
TO: The Secret&r7 ot War 

l. Pursuant to :Executive Order No. 9556, dated lla7 26, 1945~ 
there are transmitted herewith !or your action the record ot trial and 
opinion ot the Board ot Review 1n the case or Second Lieutenant• 
Estanislao ~san. (o-890499) and Hilarion Anasco (0-890.547), both ot 
58th F.agineer Canbat Battalion, Baee "}.{ft, uiiiti; AR> ,74. . 

2. Upon trial b7 general court-martial each o! these officers was 
tound guilt7 ot a violation ot Article ot War 961 Anasco ot wrongfully 
tailing properly to disburse fn.nda entrusted to him; and, Lauigan ot 
wrongtull7 tailing to execute properly his duties as a witnessing otticer 
at such disbursements. Each accused was sentenced to l>e diSJDissed the · 
service and to torteit all pa7 and allowances due or to become due. The . 
reviewing authorit7 approved the sentences but recommended, in view ot 
prior service, the .mitigating and extenuating circumstances and the 
absence of cr1m1nal intent, that the sentence as to each accused be remitted, 
and forwarded the record of trial for action under Article of War 48. 

,3. A summ&17 ot the evidence may be found in the accompanying opin
ion of the Board of Review. The Board i8 ot the opinion that the record 
of trial is legally su!ticient to support the findings ot gullt7 and the 
sentences. and to warrant .con.tirmation of the sentences. ·I concur in that 
opiniop.•. · · 

4. The evidence shows that on 20 July 1946 accused Lauigan was · 
appointed witneasing otticer and accused Anasco Cl.ass 94 11 agent to P&7 
claiu o! civilian 'WOrkers in_ Northern Luzon, Philippine Islands. Anasco' s 
dut7 was to pa7 the el a1 msat.• and Lauigan was to witneH each pa,ment. 
Each accused was oral.17 instructed b7 the Finance Otficer that pa.,menta · .. 
were to be made onl7. to the individuale named on the P&7 rolls and that · 
no tunds were to be disbureed to third persona. The7 were entrusted with 
1179,000. The7 did not toll.ow their instructions but there ie DO erldence 
of diahonest.r on their part. · When confronted 1t'ith t.he almost impossible . 
task ot contacting each cla1mant the.r, in turn, entniated the money to 
11capataces11 and other native leaders, o!!iciw, and "heads of pay rolls" 
and allowed th811l to make the 1ndiv1/!u.&1 p8.1,!J1ents to the ela1mant,s. - The 
Assistant; Finance otticer teetitied that accused did not possess the 
qualitiu requiaite ror· the mission, and that he had so. intor.med the 

: Finance O!tieer prior to their departure. The accused accounted tor all 
the mone7•. There 'lrU DO loss to the Government• . ' 

: . . - . ... ·•. . ... . ..· . . . . ~ . . . . .. . . . 

5. · War Department .records show that accused Lauigan is 40 year1 ot.· . 
age and .married. Be was a corporal in the Philippine Scouts on l _Decembc-
1941 and saned with· the 102nd In.tantr7 Regiment during combat on 1Cit1danao. 
He was di8charged on 20 .April 1942 to accept a commission u a Second Luu-· 
tenant, Anrr ot the United States, on 2l .April 1942. He ~as a prieoner ot ., : 
wu· .trca 10 liq 1942 to 21 Januar7 l94.3. He returned to military control · 
on 18 February' 1945 at- llan1la, P.I. Hia efficiency reports show numerie&l 
rating• ot 2.s, 4.7, .3.s and. s.2. No record ot previoaa conTietiona 18 ·~· 

• . • • ,,,4, :'- '·' •_,_ 
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Accused Anasco is 44 ye~ o:r age and .married. He sened as. an en
listed man 1n the Philippine Scouts during com.bat in Bataan. He was dis
charged to accept a comm:1.uion as a Second Lieutenant, Army o:r the United 
States, on 20 April 1942. Hens a prisoner of war for a short time but 
escaped and joined .a "guerilla" force. He .returned to military- control 
10 August 1945. His efficiency reports show numerical ratings of 3.5, 
4.3 and 4.4. No record o:r prSYious convictions is shown. 

6. There was no criminal intent and no loss to the Government. 
The offense was pnrely a failure to comply' with administrative in-

. structions. In tlew or these facts and of the recommendation or the con
_vening authority- that the sentences be remitted, I recoDl!lend that the 
sentence u to each accused be con.tinned but remitted. 

7. Incl!>sed is a form. or action designed to carry this. ~ecomen-
d&tion into e!!ect, should it meet with your approval. · ., 

·2 Incl.a TOOMAS H. GRm 
1. Record ot trial Major General 
2. Form o! Action The Judge Advocate General. 

------------------------------,---------------
(- GCMO 301, 27 Aug. 1947) • 
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DEPARTME}!T OF THE AHL:Y 
In the Office of The Judge Advocate General 

Washington 25, D. c. , 

"JAGN-CU 323840 

UNIT'ED·STATES. 

v. 

Private JOh'N P. CONNOLLY·. 
( 32792852), Army Ground Forces 
Unassigned, Attached Un- .. 
assigned to Detachment ·or 
Patients. 

) 
) 
) 
) 
) 
) 

.) 
) 
r 

. Hf November 1947 

AIR DEFENSE CO!i11AND 

Trial by G.C.M., convened at 
Mitchel Field, New York, 11 ·-· 
and 13 June 1947. Uishonorable 
discharge and confinement for 
five .. ( 5) years. Dis cipHnary 
'Barracks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, ALFRED and BRA.CK, Judge Advocates· 

. . . 

1. · The record of .trial in the case of the soldier named above 
.ha.a been examined by the Board of Review. 

2~ The ·accused was tried upon the: following Charges and Speci-
fications: . 

. , 

CBA.RGE r: .Violation of. the 93rd Article of War•. 
. . 

Specification: In that Private John P. Connolly, Army Grpund 
Forces, Unassigned, attached unassigned to Detachment of . · 
Patients, AAF Regional Station Hospital, Mitchei Field, · 
New York, having ta.ken an oath in a trial by Special 
Court-Martial of United States vs. Pvt. John P. Connolly, 
before 1st Lt. John C. · Cummins, Trial Judge Advocate, a -
competent officer that he would testify truly, did at 
:Mitchel Jfield, Qll or about 18 April 1946 ·willfully, 

. corruptly .and oo~trary to such oath, testify in sub
stance that "He had never·been in any trouble in the 
army before", which testimony was a material matter 

-·· and 'Which he did .not then believe to be true •. 

CHARGE II, Viulation of the 96th Article of W~r. 
(Finding of Not Guilty). 



.Specification: (Finding of Not Guilty). 

ADDITIONAL CHARGE: Violation of the 58th Article of War. 

Specification: In th!i.t Private John P. Connolly, Squad-
ron H (Rq & Hq Sq) 104th AA.F Base Unit (BS) Mitchel 
Field, New York did, at Mitchel Field, New York on 
or about 17 June 1946 desert the service of the United 
States and did remain absent in desertion until he 
was apprehended at New York City, New York on or 
about 18 April 1947. 

He pleaded not guilty to all Specifications and Charges. He was found 
guilty of Charge I andits Specification, not guilty of Charge II and its 
Specification and guilty of the Additional Charge and its Specification. 
He was sentenced to.be dishonorably.discharged the service, to:torfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for five years. The.reviewing authority approved the sentence, 
designated the Branch United States Disciplinary Barracks, New Cumberland, 
Pennsylvania, as the place of co_nfinement, -and f .:>rwarded the record of 
trial for ~ction pursuant to Article of War so½. . 

3. The record of trial is legally sufficient to support the findings 
of guilty of the Additional Charge and its. Specification. The· only question 
presented concerns the sufficiency of the evidence to support the findings 
pertaining to the Specification of Charge I and the sentence. In-view· 
thereof, the following resume of evidence will be limited tothat relating 
to the latter Specification• 

. 4. Aliunde the record of trial, it appears that the accused bad 
been previously tried by special court-martial conveneQ. at Mitchel Field., 
New Yor~, on 18 April 1946, for violation of Article of War 61 (abaenoe 
withoot leave}~ (Reference; prosecution.!s exhibit #12b (SCMO) which was 
ruled inadmissible in evidence (R. 59-61)). -

'· John C. CtlllllUlls, a. witness for the prosecution, testified that 
on 18 Apr,il 1946 he was the Trial Judge Advocate of a special court at 
Mitchel ~ield which tried the accused on that date for a.n offense of ab
sence without leave. Having been asked the question: "Was this court

.martial proceeding a judicial process, in accordance with the Articles 
of war?" witness was allowed to answer, over objection by the defense 
counsel -"Yes" (R. 11). Continuing his testimony the wi tnes;:i stated that 
in ~he course of such trial the accused had elected to testify under 
oath in his own behalf; that witness had administered the oath of ac
cused; and that being under oath, accused "made a statement in r~.:ip onse 
to a question·,Lasked by his then defense counseg, that he had never 
been in trouble i~ the Army before" (R. 12). · 
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The pertinent testimony of Marie Washabaugh, a prosecution 
witness~ is SU:mnarized as follows: On 18 April 1946, she was the court 
reporter at the special court-~rtial trial of the accused and recorded 
all the testimony verbatim but did not record all the preliminary matters 
verbatim (R. 17,18). When asked, "In the course of that trial, did the 
accused make any statements?",.. the following objection was interposed by 
the defense: 

•captain Phelan1 I object, if it please the court, this 
witness is here a.s official reporter at this trial; the 
prosecution is trying to question her about facts; yet 
the record of this trial is not in evidence -- the pre~ 
vious trial -- there is no repord here; this young lady 
takes down the proceedi_ngs, in the' case, but she does 
not listen to the -case. Any reporter lmows that; I be-

. lieve the court knows that. I don'-t think it is proper 
in the proceedings -of this case, before the record of 
this trial is produced in evidence." 

Over the ,defense objection, witness testified that accused· 
took the witness stand and, as far as she remembered, he made a sworn 

· statement ( R. 18), and t~t the trial judge advocate, Lieutenant Cummins, 
plnced Lim under oath (R. 18-19). So much of. the witness I stenographic 
notes as related only to the accused's testimony·in the special court
rn9;rtial case of 18. April 1946 were a_dmitted in evidence as prosecu
tion's exhibit #1 over objection by the defense and read into evidence, 
in pertinent part, as follows: 

"Marie Washabaugh, (Reads .t;rom notebook) a _The defense has 
explained his rights to the accused, and he wishes to 
take the stand and make a sworn statement. John P. 
Connolly. 32792852, attached unassigned, Detachment 
of. Patients, AAF Regional Station Hospital, Mitchel 
Field, New York. Direct Examination: 

~uestion: Have you ever been in trouble in the Army be.;. 
fore? 

Answer: No sir" (R. 22-23). 

Over objection'by defense cou~el several records of courts
nartial cases were introduced into evidence as Prosecution's Exhibits 
4-12a, inclusive, from which it appears accused had been convicted of 
various offenses prior to his alleged S"\"IOrn testimony of 18 April 1946. 

At the conclusion of prosecution's oase, the defense made 
a motion that the Specification of Charge I e.nd Charge I, alleging per
jury in violation of the 93rd Article of War, be di.smissed, stating as 
grounds for said motion that the prosecution had failed to establish a 
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prima facie case of' perjury and that it had failed to prove the necessary 
elements of perjury. fhe court denied the motion (R. 63-69). 

5. The accused. having been advised of his rights as a witness, 
elected·to make an unsworn statement through his associate defense 
counsel wr~ch. in pertinent part, is sum.~arized as follows: 

"At the tim, of the trial on the 18th of April 1946. 
had the accused been asked the question: Have you been 
convicted before a military court? Or. had a sufficient 
further exa.mina ti on been had by the counsel for the de
fense,· or through cross-examination by the trial judGe ad
vocate to indicate to the accused precisely what was meant 
by the question: Have you been in trouble before? The 
ace.used would have given a different answer. There was 
n·othing. either in the cross-examination -- either in the· 
direct examination -- and there l'fS,S no cross-examination, 
to give to the accused a. fair indication of exactly what 
was iooant by that· question. Had the accused been asked: 
Have you rad any previous convictions? The answer wo.uld 
hav.e been: Yes. 

* * * 
"At the trial of the 18th of April 1946. the accused 

pleaded guilty to the charge of absence without leave. He 
did not, at that time attempt to evade the responsibility for 
his act,or the punishment, vhich he 10'lew was.about to be· 
meted out to him" (R. 75-76). . 

6. By the Specification of Charge I it is alleged, in essence, that 
~ccused, "having taken an oath in a trial by Special Court-Martial" did 
"willfully, corruptly and contrary to such oath, testify in substance that 
'He had never been in any trouble in the anny before,' which testimony 
was a material JW.tter and which he did not then believe to be true." 
Paragraph l49i, Manual for Courts-Martial, 1928, provides, that the es
sential elements of perjury which must be proved to ~stablish the of
fense are: 

"( a) Th!.i. t. a cert.ab judicial proceeding or course of justice 
was pen:iing; (b) that the accused took an oath or its equi
valent in such proceeding, or course of justice, as alleged; 
{c) that such oath was administered to the aocused in a 
matter where an oath was required or authorized by law, as 
alleged; (d) that such oath was administered by a person 
having authority to do so; (e) that upon such oath he gave 
the testimony alle~ed; (f) that such testimony was false, 
and material to the issue or matter of inquiry;***•" 

One of the essential allegations and elements of the crime 
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of perjury is that the fatse testimony in question must have been given 
"in a judicial proceeding or course of justice" (par. 149i, 1..C¼, 1928). 
Here the offense is·a11~led to have been committed in a judicial pro
ceeding, in a trial by special court-martial. The prosecution, then, 
haii the burden of pr.oving that accused gave false, material testimony 
under oath before a. special court-martial which had been duly constituted 
and had jurisdiction -over the person of accused and over th,a offense for 
which he was on trial. In this rez;ard it should be noted that a court
·martia.l is a court of limited, not general, ·jurisdiction. It gains its 
judicial powers only by being called into existence by appropriate or
ders, by taking an oath before embarking upon th_e trial of each case and 
by having before it an accused arraigned upon Charges and Specifications 
setting forth a cause it is empowe?'ed to hear and determine (cu 218150, 
Hinman., 11 mi 377; CM 319573, O'Brien, CM 321643, Rowell (1947)). 

· A fundamental rule of evidence underlying_ all legal proceedings 
is that each essential element of an offense must be proven by the best 
available evidence by which such fact or question in issue is susceptible 
of proof (1fuarton's Crim. Ev., Vol. I, P• 620).· In this connection, legal 
evidence is classified as either primary or secondary evidence. Primary 
evidence is that evidence, which on its face, shows that there ·is no better 
evidence of the fact in question. Secondary evidence is that vlhich is only 
admissible when the primary evidence is not available, and which, owing 
-to this fact, is the best evidence which can be adduced. Secondary evi
dence is,inadmissible unless, and until, the absence of the primary 
evidence is accounted for, assuming that·proper objection +.~ereto is made 
by the party against whom SUCh evidence is Sought to be a.dmitted (Wharton IS 

Crim. Ev., Vol. I, sec. 388). 

Obviously, the best evidence of the facts in issue in the in
sta.nt case must be found in the record of trial of the court in which the· 
alleied false statement was given since only that record, taken in its 
entirety, reflects the ultimate and true fact surrounding the legal 
establishment of the court, the proceedine;s which transpire:i before it and 
any inferences or conclusions that might be drawn from the testimony. 
Consequently, the authenticated record of trial of the special court
martial, or a. duly certified copy thereof, constitutes the best evidence 
of the facts required to bo proven and should, have been produced to 
establish them. It follows,tha\unless it is otherwise satisfactorily 
shown by the prosecution that such record could not be produced becau~e 

· of its loss, destruction, unavailability, etc., the testimony of the wit
nesses Cwftans and Washabaugh and ~he partial transcription of the ccurt_ 

-reporter's notes of'the special court-martial rec9rd pertaining to ac
cused's test;i.mony at the former trialwas secondary evidence and incom
pcten t upon proper.objection being nade thereto (pars. llfa, 117a, MCM, 
1928; CM 205604, kickey, 8 BR 203; CM 1~0345, Carter, Dig.-;-Ops. JAG, , 
1912-40, Seo. 395(25), and cases therein cited). 
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The record o.( trial indicates that the defense made timely ot
jection to the testimony of the witnesses Cummins and Washabauji, relating 
to the special court-martial.procoodin6s, on the ground that such testi
mony was not proper before the r•:cord of trial of the special court-martial 
vras produced as evidence, and on the /jrrund that it merely expressed a 
conclusion of the witnesses. "hile the defense objection is couched in 
inartful language and was not :;pecifically and technically directed to 
the incompetency of the testimony as secondary evidence, it did, undoubtedly, 
raise before the court the question of the improper introduction of 
secondary evidence under the b~st evidence rule insofar as the def~nse 
stated .th~t it was improper to introduce such testimony before the former 
record of trial was produced in evidence. Thus there was no waiver of the 
objection to the secondary evidence nor to the failure of the prosecution 
to lay prope_r foundation fcr·introduction of secondary evidence. 

Since neither the charge sheet, record of trial, nor court-
., martial order, pertaining to the alle~ed spedi,al court-martial proceedini;s 

was introduced into evidenc·e, the testimony of the witness Cummins, which 
was admitted over objection, to the effect that it was a judicial process 
in a.~cordance with the Articles of War, represented a bare conclusion 
of the witness and was inc•ompetent to establish the first essential element 
of proof of perjury. There being no evidence of the official order appointing 
the special court-martial, there is no proof that the alle;;ed court was duly 
constituted or that it ever existed in· legal contemplation. This being so, 
there is likewise a, failure of proof that the purported special court had 
jurisdiction over tho person of accused and the offense he allegedly com
mitted, for the entire proceedinEs of a court-martial which has not been 
duly cc-nstituted a.re null and void (Cl.: :521643. Ro,.ell (1947); CM 324396. 
Redmon.(1947); CM.))2975, i,:achlin, (59 Bli M3, 346).- . 

.. J- -

7. For the reasons .11bove ste,t,ed the Board .of Review holds the re
cord of trial l~;;ally insufficient to su.pport the findings of guilty of 
Charge I and its Specification; lei;ally sufficient. to support the findinr;s 
of guH ty of the ldditional Charge and its Specif!cation; and legally suf
ficient to support only so much·of the seatence as. provides for dis
honorable discharge~ total forfeiturf:.t and confinement at hard labor 
for a period of two and one-ae.lf years. 

Sin,,.ed. • Judge Advocate. 

(Sick in Quarters l • Judge Advocate., 

Sir;ned. , JUd[:;O Advocate.··-- '-

6. 
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JAGN-CM 323840 1st Ind November 24, 1947 
JAGO, Dept. of·the Army, Was hin;;ton 25 , J. ~. 
TO: Comnanding G~r.eral, Air JJefense Corunand, l:~itchel 1''ield, I~ew York., 

1. In the case of Privu.te John P. Connolly (32792852), Army 
Ground Forces, linassigned, Attached Unassigned to Detach.":lent ·of 
Patients, I concur in the holdin; by the Eoard of Review and recom
mend that the findings of guilt:,r of Charge I and its Specification 
be disapproved and.that only so much of the sentence be approved as 
involves dishonorable discharge, forfeiture of all pay and allow
ances due or to become due, and confinement at hard labor for two 
and one-half years. Upon taking such action you will have authority 
·to order the ·execution of the sentence. · 

2. When. ·copies of the published order in this case are forwarded 
to this office they should be· accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at-. 
tachi:r.g; copies of the published order to the record in this· case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 323305). 

/s/ Thomas f. Green. 
l Incl . TH01:AS :1

• GREEU 
Record of trial ?tajor General 

The Judge Advocate General 
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WAR DEPARTm:r -
In the O.t.t'ioe ot THE Judge Advocate General (421)

W~hington, D.C. 

J~ - QC 323850 16 September 1947 

UNITED STATES ) 
) 

v. 

. Second Lieutenant 
THOMAS J • .McLAUGHLIN 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort George G. Meade, Maryland, 
6 June 1947. Dis.missal, total 
forfeitures and confinement 

( 0-1998509), 
Attached Detachment ot 

) 
·) 

.tor two (2) years. 
Barracks. 

Discipllnary

Patients, Station Hos ) 
pital, Fort George G. ) 
Meade, Maryland. ) 

OPINION ot the OOARD OF REVIEV 
JOHNroN, SCHENKJili and KANE, Judge Advocates 

l. The Board ot Reviff has exam1 ned. the record ot trial in the case 
ot the otf'icer named above and aub.mit.e, this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the tollowing Charges and Speciti
cations: 

CHARGE: Violation of the 58th Article ot Ylar. 

Specitications In that, Second Lieutenant Tho.mas J. YcLa.u.ghJ 1n, 
Attached Detachment of Patients, Station Hospital, Fort George 
G. Meade, Maryland, then Attached Station Hospital, Fort George 
G. Meade, llaryland, did, at Fort George G. Meade, Maryland, on 
or about 10 Februar7 1946, desert the service of the United 
St.ates and did remain absent in desertion until he surrendered 
himself at Chicago, IJJinoi.s, on or about 28 January- 1947. 

ADDITIONAL CHARGE I: V~olation ot the 94th Article ot War. 

' Specification 1: In that, Second Lieutenant Thomas J. McLaughlin, 
attached Detachment ot Patients, station Hospita1, Fort George 
G. Meade, llary1and, then attached Station Hospita1, Camp Pickett,. 
Virginia,. did, at llitchell Field, New York, on or about 31 
October 1945, make a claim againat the United States b;r present
ing to Lieut. Co1onel John B. llarian, Finance O!tieer, at llitchell 
Field, New York, an o!.ticer ot the United States, dul;r authorized 
t.o approTe, ·allow and Pa,Y such claim, in the amount o.t Six 
hundred .titty--eigllt dollars and eleven cents ($658.ll), for 
eerrlcea alleged to have been rendered to the United St.ates b;r 
hi.a, the said Second Lieutenant. Tho.mas J. McLaughlin, 1'hich 
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claim was false and fraudulent, in that he, the said Second 
Lieutenant Tho.mas J. llcLau.ghlln had ther~ofore on or about 
16 December 1941+, authorized a Class "E" .Allotment in the 
amount of One hundred ($100.00) Dollars per month for an 
indefinite period payable to llrs. Anna llcLaughlin, 1580 Broadway-, 
Brooklyn, New York and did fail to subtract said Cl.us 11E" 
Allotment for September and October 1945 in the amount of two 
hundred ($200.00} Dollars; included longevity pa7 for over nine 
years service instead of !or over six years .service !ram l 
September to 31 October 1945 in the amount o! sixteen dollars 
and sixty-eight cents ($16.68), and included pay and allowancu 
for the period l August to 31 August 1945 in the amount of 
three hundred three dollars and seventeen cents ($303.17), 
making a total of Five ·hundred nineteen dollars and eighty--
five cents ($519.85), in that said claim p.irported to cover 
a sum of mone,- then due and owing, and did receive on said 
claim the sum of Five hundred nineteen dollars and eight7-
f'1ve cents ($519.95) more than the amount to llhich he the 
said Second Lieutenant Thomas J. llcLaugblin was entitled to 
receive for services from l Au.gust 1945 to 31 October 1945, 
which said claim was then known b7 the said Second Lieutenant 
Thomas J. llcts.ughJ1n to be false and fraudulent •. 

Specitication 2s In that Second Lieutenant Thomas J. McLaughlin, 
attached Detachment of Patients, Station Hotipital, Fort George 
G. Meade, Maryland, did, at Fort George G. Meade, Maryland, .on 
or about 28 Februar7 1946, make a cla1m against the United 
States b,- presenting to Majors. Ge.ddis, Finance Officer at 
Fort George G. Meade, Maryland, an ofticer. of the United States, 
duly authorized to approve, allow and pay such claim, in the 

· amount of Twelve hundred and twelve dollars and two cents 
($12,12.02), for services alleged to have been rendered to the 
United States by him, the said Second Lieutenant Thomas J. 
McLaughlin, which claim was false and fraudulent, in that said 
claim included pay and allowances for the period 1 September 
to 31 October 1945 in the amount of Six hundred four dollars 
and ninety-four cents ($604. 94) J included longevity pay for over 
nine years service instead or tor over six years service in the 
amount of Fourteen dollars and eighteen cents; ($14!18) and in 
that he, the said Second Lieutenant Thomas J •. l4cLaughlin had , 
theretofore on or about 16 December 1944, authorized a Clasa 
"E" Allotment in the amount of One hundred ($100.00) Dollars 
per month tor an indefinite period payable to Mrs. Anna· llcLaughlin, 
J.580 Broadway, Brooklyn, New York and did tail to subtract said 
Class "E" Allotment for November 1945, December 1945, Januar7 
1946 and February 1946 in the amount of Four hundred ($400.00) 
Dollars, making a total of One thousand. and nineteen dollars 
and twelve cents ($1019.12), in that said claim pu-ported to 
cover a sum of money then due and. owing, and did receive on 
said claim the sum of One thousand and nineteen dollars and· 
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twelve cents ($1,019.12), more than the amount to which the 
said Second Lieutenant Thomas J. McLaughlin was entitled to 
receive for services from 1 September 1945 to 28 February 1946, , 
which said claim was then known by the said Second Lieutenant 
Thomas J. McLaughlin to be false and fraudulent. 

ADDITIONAL CHARGE II: Violation of' the 93d Article of' War. 

Specification: In that, Second Lieutenant Themas J. McLaughlin, 
attached Headquarters and Headquarters Company,,210lst Area 
Service Unit, then attached Detachment of' Patients, Regional 
Hospital, Fort George G. Meade, Maryland, did, at or near 
Brooklyn, New York, on or about 18 May, 1946, with intent to 
defraud, falsely indorse a certain check or draft by writing 
on the back thereof' the name "Kathryn Conway Smith" which 
check is .in the following words and figures, to wit: 

"NAVY CLEVELAND, OHIO 37,752,937 
Bureau of 
Supplies and Accounts TREASURm OF THE UNITED STATES 

THROUGH FEDERAL RESERVE BANK OF 6-1 
CLEVELAND 

APR 301946 
PAY $**37 OOLLARS OOCTS. FOR APRIL 
TO THE 
ORDm OF - KATHRIN CONWAY SMITH 

4307 CI.AimIDON ROAD 
BROOKLIN 26 NY 

716 56 76 
Object For Which Drawn: 

FAMILY · 
• ALIIJWANCES 

IDENTIFICATION PROCEDURE 
When cashing this check for tbe indi'rl.dual payee, you should 

require tull identification and endorsement in your presence, 
u claims against endorsers mAY otherwise result. 

Unless this check is presented tor payntent within the year · 
beginning Julylt next., af'ter date ot issue (u.s. Code, Title 
.31, Section 725t J, it should be sent by the owner direct to 
the Secretary ot the Treaaury with request tor P&111ent 'af'ter 
settlement ot account. 

The payee should endorse below in ink or indelible pencil. 
If the endorsement is made by mark (X), it must be witnessed 

b1' two persons who can write, giving their places ot residence 
in full. 

/s/ Kathryn Conwa.7 Smith 
/a/ Thomu ~gblln
/1/ Fr&l'lk P. 0 1BrieJt 

-3-
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which check wu a mting ot a private nature which might. 
operate to the prejudice or another. 

ADDITIONAL CHARGE llI: Violation of the 96th Article ot War. 

Specification: In that Second.Lieutenant Thomas J. McLaughlin., 
attached Headquarters and Headquarters Company-., 2101st Area 
Service Unit, then attached Detachment ot Patients, Regional 
Hospital, Fort George G. Meade, Mary-land, did, at Union 
Springs., New York, on or about 18 May 1946, with intent to 
defraud, willtull7, unlawtull7., and teloneously utter as true 
,-nd genuine a certain check or draft 1n words and figures as 
!ollows s · · .,.. 

"NA.VI CLEVELAND., OHIO 37,752,937
Bureau ot 
Suppllee and Accounts TREASURllR OF THE UNITED STATES 

. THROUGH FEDmAL RESI!RVE BANK OF CLEVELAND 
AIR 30 1946 

PAY $**37 OOLLARS OOCTS. FOR AIRIL 
TO THE 
ORDl!R OF - KATHRm CONWAY SllITH 

4307 CLARENDON ROAD 
EllOOKI.IN 26 N Y 

716 56 76 
.Object For Which Drawns 
I ' . 

FAYILY. 
ALLOWANCES 

IDENTIFICATION PROCEDURE ;_ / 
When cashing-this cheek_ tor the ~rldual pa79e., you should 

require !ull identitication and endorsemem. 1n your presence, · 
~. claim ag&inat. e~dorsera ma,- otherwise-result. · · 

. Unleas this check· is presented tor p&1J118nt within the 7ear 
be~ Jult 1 next, atter date of iuue {U.s. Code, Title 

·31~,Section. 72St~, it should be sent b7 the owner direct to · 
. t~-s.cretar,- or the TreasU17 Tdth retiuest !or payment atter 

aettleatent ot account•. ·,, . "< .• . . . . . 

· The pa79e should endorse below in ink or indelible pencil. 
It the endorsement is made b7 .mark (X), it J11USt be witneased 

bt two persons who can-writ•, g:1:rlng their plac.. o! Naidence 
1n !ull. 

/s/ Kathryn Comray Smith
/a/ Tb0111&8 KcLaughl.in 
/s/ Frank P. O'Brien -

a writing ·o! a private ~ture which might, operate to the pre
judice o! another, 'Which aaid writing wu, as he the said Second 
Lieu.tenant. Thomas J. llcLaughlin then ...U knn, !aleely' made · 
and forged. 

·, -4-
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Accused pleaded not guilt7 to the Specification ot the original Charge. · 
and the Charge but guilt,- to absence without leave in violation ot the 
61st Article ot War. He pleaded guilt,- to .Additional Charge I and the 
two Specifications thereof but not guilt7 to Additional Charges ll and 
llI and the Specifications thereunder. He was found not gullt7 ot the 
Specification of the original c:?harge and the Charge but guilt,- ot absence 
witbollt leave from 11 llarch 1946 to 28 Januaey 1947, in violation ot the 
61st Article of War and guilt7 of all remaining Chargea and Specifications. 
No evidence ot an,Y previous convictiona was introduced. He was sentenced. 
to be dismissed the service, to forfeit all pay and allowances due or to 
bec011l8 due, and to be contined at hard labor at such place as the review
ing authority- ma7 dlrect tor five years. The reviewing atttho:t"ity approved 
the sentence but reduced the period ot continement to two years, desig
nated the Branch, United States Disciplinary Barracks, New Cumberland, 
Pennsylvania as the place ot confinement, and forwarded the record ot 
trial tor action under Article ot War 48. · 

3. Erl.dence tor the Prosecution. 

On 10 Februar7 1946 while ac~used was a member of the detachment 
ot patients, Regional H08pital, Fort. G.orge G. Meade, Maryland., he 
absented hiuelt without leave from his station (Proa. h. 1, R. 11) 
and remained in that status until he surrendered him1uut to the mill
t&17 police 1n Chicago, TJJ1noi8!, on 28 January 1947 (Proa. h 2, R. ll) • . 

On 3l October 194.5, accuaed preaented his P&1' voucher tor pay and 
allowances troa 1 Angust 194.5 to 31 October 194.5 to the Finance Orticer 
at. MitcheL. Field, Nn York, 1n the 8\llll ot $658.ll and received cash in 
that amount (Proa. Ex: 4, R. 12). The sum claimed b7 accused on this 
YOUCb.er wu $519.95 1n u:cus o! the amount justly due him tor .pay and 
al.l.onDcee !or the period in question becauae he failed to show on the 
voucher a Class :g·anotment lfhich had been in et!ect since 16 December 
1944 in the amount, of $200.00; included a claim !or pay- and allowances 
for the period of l .laguat 194.5 to 31 August 1945 in the· amount of 
J303.17 1'hich bad been prniousl7 paid to him on a prior voucher; and 
included a claim !or nine years· longevit7 P&Y' when he was only entitled 
to ati: in the amount ot $16.68 (Proa. Ex 4, 6; R. 12, 16). . 

On, 28 February 1946 accuaed presented his pa7 voucher !or pay and 
allonncea tr011. l September 194.5 to 28 Februaey 1946 to the Finance 
Officer at Fort lleade, Kar7land, in the sua ot $1212.02 and received 
cuh in that amount (Proa. Ex·5, R. 12). The sum claimed b1 accused 
on this voucher was $1019.12 in exeeaa ot the amount jwstl7 due hia tor 
pa7 and allowances ton the period in question because he tailed to show 
on the voucher the Claaa E allotment in the amount of 1400.00; included 
a claia tor pay and allowances for the period o! 1 September 1945 to 31 
October 194.5 1n the amount ot $604.94 which bad been prnioual7 paid to 
hill on a prior v011cher (Proa. Ex 4); and included a claim tor nine years 
long~t7 P&T when he ,raa only entitled to six in the amount ot $14,18. 
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It waa stipulated that the name "Kathryn Comray- Smith" was endorsed 
b7 accused on the check described in the Specifications or Additional 
Charges II and III, a photostatic cop7 or said check being admitted in 
evidence as Pros. Ex 7. It was further stipulated that if Kathryn 
Comra.7 Smith were present she would testily- that she did not execute t~,.. 
endorsement on Prosecution's Exhibit 7; did not give anyone authority-_to 
endorse her name thereon (Pros. Ex 8, R. 13); and that if Frank P. 0'Br1e._n.~ 
were present he would. testify- that he cashed the check !or accused and . '· 
gave him $37.oo in cash therefor (Pros. Ex 9, R. 13). . 

4. Ev'idence !or the Defense 

Accused, having been duly Wormed or his rights as a witness, 
elected to· testify- under oath to the ertect that a (R. 14-25, 26-27). 

He was wounded in the head during the Battle or the Bulge and 
waa evacuated to the United States in March, 1945. He was placed. in 
the psychiatric ward in the hospital at Camp Pickett, Virginia.,. and 
sent before a disposition board but was not separated trom the service. 
There was no assignment available for him, he suffered from headaches. 
so he "took off" and went to Boston. He returned to Fort Meade., was 
hospitalized and was told "nothing would happen" to him. He ttwaited 
around", went before a Disposition Board, "shoved off" and "stayed absent" 
until he surrendered at Chicago, Illinois. During his absence he stayed 
with friends at .Buffalo, ,Syracuse 'and Union Springs, New York. He did 
not st~ with his mother in BroGklyn because he thought the Military
Police or CID "would be looking for him.. , and he did not want to worr7 
her. He intended to return to the Army after '"a month or two", but · 
tailed to do so through fear of being hospitalized _again. During part. 
or his absence he lived with his cousin., Kathryn Conway- Smith. He 
loaned her $87.oo with the understanding that she would "turn over" 
two al:lC?tment checks aggregating that amount ldlen she received them. 
When one check was received in the amount o! $37.00 accused took it 

· from Yrs. Smith's room without her permiseion, endorsed her name to the 
check ntbout her authority-, and negotiated it to one Frank O'Brien 
from whom he received cash in exchange. 

It was stipulated that it Kathryn Conway Smith were present in court 
and sworn as a witness, she would testify- that the accused loaned her 
$87.00 •which she was to repay upon receipt of checks tro.m. the United 
States Government." · (Def Ex A, R. 25) • · .. 

The testimony or Captain Albert. B. Eisenstein, llC, Chief., Neuro
psychiat~~ Section, Station Hospital, ,Fort George G. Meade, Maryland., 
was received in evidence b7 stipulation aa followst 

"I have exam1Md Thomas J. llcLaughlln, 0-1998509., 2nd Lt., 
in neuropsychiatric clinic at the Station Hospital, Fort George 
G. Meade., Md. The charges against this officer are for being 
absent from this hospital without authorized leave tor a period 
of eleven months. . -

- 6 - , 
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nAt the time, the above named o!ticer lett this installation 
he was hospitalized with a diagnoaie ot 'CClllbat tatigue. r His 
symptoms at that time included instabillt7, insomda, anorexia, 
com.bat dreams, irritability-, etc. i prominent teature ot the syn
drome described above is im:pulsin behaTior which the patient 
showed when he le!'t the hospital without authorized leave. I teel, 
however, that his neurosis does not completely exonerate hi.a troll 
the charges as he, in my opinion, could distinguish between right 
and wrong and was capable ot adhering to the right at the time ot 
commission ot the alleged offense. Since, however, he was eddent.17 
su!.fering from such ·a neurosis, it was undoubtedly" a motivating 
force helping to determine his behavior and should be considered an 
extenuating circumstance. 

"He is at this time capable o! cooperating in or conducting 
his own defense." 

5. The evidence is clear, Uncontradicted and proves beyond any 
reasonable doubt every element of all the otteMU charged. The absence 
without leave was proved b7 the introduction ot the duly authenticated 
copy ot the morning report ot accused's organization, his plea ot guilt7, 
and admitted by him in his testimo?lT 011 the witneH stand. The court 
obrlously believed that accused waa in the hospital and subject to mili
tary control on 11 llarch 1946 when he receiYed the caah on bis pay
voucher dated 28 February 1946 (Pros. Ex ;). Conseq_uentl.7 the court; b7 
proper exceptions and substitutions tound .hill guilt7 ot absence without 
leave beg:ilming 011 11 Karch 1946. · 

The two ottenaes of presenting fraudulent clailu against the United .· 
Statu ·are clearly established by the -introduction o! the TOuchera and. 
the pleas ot guilt7 ot accused. 

The ottensu ot forgery and utteri?lg a torged inatrwaent were proved 
beyond 807 reasonable doubt. The actual !orger7 and uttering o! the 
instrument were admitted b7 accused in hi.a testimony-. ObTiOU8lT his 
pleas ot not guilty to these o!tenses were based upon the assumption 
that he had no intent to detraud because the owner o! the cheek in 
question was indebted to him in an amount in excess ot the !ace value ot 
the cheek and had promised to pay him when her allotment checka arrived. 
Of course aucb does not constitute a de!enae and the intent to detraud 
is clearly in:terable tro.11· t~e tacts. and. circumstances o! th~ CM•• · 

6. War Department records show that accused is 32 years o! age and 
married.. He enlisted in the Regular~ on 28 January 1936 and sened 
continuall7 in that status until he was commissioned a Second Lieutenant. , 
(AUS) on 10 December 1944 •. He sened in North Arrica, Sicily-, and the 
Fw-opean Theater and. was 1110unded in action in North A!'rica. He has been 
awarded the Silver Star, Bronze Star and Purple Heart. Only one et.fioi.enc7 
nport is aTailable which sbon a superior rating.·. 

-.7.-
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7. The court was legall.7 copstituted and had jurisdiction over 
the accused and o! the of!ensea. No errors injuriousl.7 affecting the 
substantial right• of accused were committed during the trial. In the 
opinion of the Board o! Review the record o! trial is legall7 su!!i
cient to support the findings o! guilt1 and the sentence and to war
rant confirmation of the sentence. Dismissal is authorized upon con
viction o! a violation o! Article• of War 6, 93 and 96. 

Judge Advocate 

-8-
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JAGQ - CM 323850 1st Ind 

JAGO, Dept. of the Army, Washington 25, D. c. OCT 1 1947 
TO: The Secretary of the Army. 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewit~ for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieu.tenant Thomas 
J. McLaughlin (AUS) (0-1998509). 

2. Upon trial by general court-martial, this officer was found 
guilty of absence without leave £or 11 months terminated by surrender 
in violation of Article of 'ila.r 61; of presenting two false and fraudulent 
pay·vouchers covering periods of August to October 1945 and September 
1945 to February 1946, the excess claime amounting.in all to $1,539.07, 
in violation of Artic1e of 1iar 94; and forging and uttering a $37 check · 
in violation or· Articles of i'."ar 93 and 96, respectively. He was sen
te_nced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for five years. 
The reviewing authority approved the sentence, reduced the period of 
confinement to two years, designated the Branch, United State~ Disciplinary
Barracks, New Cumberland, Pennsylvania, as the place of confinement, and · 
forwarded the record of trial for action under Article of War 48.· 

3. A summary of the- evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of ~he opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, as approved by the reviewing authority, and to warrant confir
mation thereof. I concur in that opinion. 

. -
4. On.Jl October 1945, accused presented to an Army finance officer 

a pay- voucher covering the period from 1 .August to 31 October 1945. He 
failed to show thereon a Class E allotment of $100 a month and also 
omitted the pay he had received in August in the amount of $303.17. In 
addition, he claimed nine years longevity pay whereas he was entitled 

,only to six yeaxs. These excess claims resulted in an overpayment of 
$519.95. In Februa~yl946, he filed another pay voucher covering the 
period from 1 September,1945 to 28 February 1946. Similar ommissions 
resulted in another excess payment of $1019.12. After receiving his pay 
on this second voucher, accused went absent without leave (11 lfarch 1946) 
from the Regional Hospital, Fort George G. Meade, Maryland, and remained 
in that status until he surrendered at Chicago, Illinois, on 28 February 
1947. During this absence, he took a $37 allotment check fro~ his cousin 
and cashed it by forging her name thereto. Accused ~laimed and his cousin 
adlllitted that he had made her a loan of ~ and that she had promised to 
give him this allotment check. 

-9-
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5. War Department records show that accused is 32 years of age and 
married. He enlisted in the Regular Arm:, on 28 January 1936 and served 
continually in that status until he was coJJllllissioned a Second Lieutenant 
(AUS) on 10 December 1944. He served in North Africa, Sicily, and the 
European Theater and was wounded in action in North Africa. He has been 
a.warded the Silver Star, Bronze Star, and Purple Heart. Only one 
efficiency report is available which shows a superior rat~. 

6. Accused testified at his trial that he had been wounded in the 
head, that he suffered a loss of memory, and that he had been hospitalized 
in a psychopathic ward. h report by the Chief of the Neuropsychiatric 
Section, Station Hospital, Fort George G. Meade, Maryland, showed that 
accused suffered from a. neurosis v;r,ich was a 11motivating force helping 
to determine his behaviour" but it 11does not completely exonerate him 
from the charges" against him. In view of the a':::love, this office requested 
that accused be transferred to a general hospital for.observation. The 
report from the Board of ~edical officers there assembled showed that 
accused was .fully responsible for his actions. 

7. I recommend that the sentence as approved by the reviewing 
authority be con.firmed and carried into execution. 

8. Inclosed is a .form of action designed to carry into effect this 
recomrn.endation, should such action meet with your approval. 

2 Incls ·rHOW.S H. 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( GCr.~O 9, D.A. , 13 Oct. 1947) • 
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IIEPART?ENI' OF TEE ARMY 

In the Office of Tm Judge .Advocate General 
Washington, D. c. 

JAGH - CU 323887 
~- ·~-~ .......... 

UNITED STJ.T,t;S )
) 

PHILIPPINES-aYUKl15 COMJIAND 

v. ) Trial by- G.C.Y., convened at 
) Headquarters, PHILRYCOY, APO 

first Lieutenant IEON D. ) 707, 7 May 1947. Dismissal 
CHRJS'.l'OPHE!t (0-1334417), 
Quartermaster Corps · 

) 
) 

and confinement for five 
years 

(5) 

HOLDOO by the BQf.RD OF REVJEW 
HorTEISTEIN, GRAY, and SOLF, Judge .Advocates. 

l. Tbs record of trial in the case of the ofticer named abow has 
been examined by tha Board of RevieY. 

2. The accused was tried upon the following Charges and Speci.tica-
t1ons1 

CHARGE Ia Violation of the 94th Article ot War. 

Specificationa {Finding of not guilty-). 

CHABGE Ila Violation or the 84th J.rticls ot War. 

Specifications In that :First Lieutenant Ison D. Christopher, 
QYC, did, at Rizal, Philippines, from 7 Octci>er 194b to 
5 Novemer 1946, through neglect, permit tbs wrongtnl 
delivery to persons unknarn of about 85 drums of lubri
cating oil,· val.ue about; $3,503 .oo, pt"Operty of the 
United States, turn:isbed and intended f.or the military
service thereof. 

He pleaded not guilty to all. charges am the specifications. Of Charge I 
and its specification he was .found not guilty. Of the specification of 
Charge n he was found guilty, except the word and figure "from 7" sub
stituting therefor the words "during the month o.t;• except. the words and 
figures •to 5 November l9/+6J 11 .except the figure •ss• substituting there
for the figure •441• except the words and figures "value about $3503.00N 
and substituting therefcn- the word3 a.rd .tigtlre "of.a Yalue more than 
tso.oo• of tm excepted words and figures, not guilt;n of the substituted 
words and figures, guilt;r. Of Charge II be was found guilt:,. No eYidence 
at previous convictions was 1.d;roduced. li3 was sentenced to be dismissed 
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the service am to be con!imd at hard labor for five years. The review
ing authority app:-oved the sentence and forwarded the record of trial for 
action under ~icle of War 48. 

3. The evidence for the prosecution pertinent to the findings of 
guilty is summarized as follows a 

During the month or October 1946 the accused ,ra.s Comnanding O.fficer 
of Quartermaster Sub-IEpot; No. 4, Rizal, Philippine Islands (R 8, 13., 16). 
Petroleum, oil and lubricants, the property of the United States, were 
stored and issued at that depot, (R 9-10, 12-13). The depot was subdivided 
into 26 areas in each of which POL ,ras stored (R 11). 

· Jose Pal.arua.n, a checker in Area Number l of Quartermaster Sub-Depot 
No. 4 (R 6)., testified that this area contained quantities of 1120 Lu
bricating Oil (R 8), 62 Octane gasoline and Loco engi.ne oil (R 12). The 
1120 Lubricating Oil 1n Area No. 1 was stacked in seven "unbroken piles" 
each of which contained 1036 or 1025 drums and one llbroken pile 11 from 
which current. issues were ma.de (R 8, 12). By glancing at the "unbroken 
piles 11 and counting tm drtlm:3 in the "broken pile,• the cnecker custom
arily ma.de a daily survey of the stock on band (R 8). On the ioorning of 
17 October 1946, the witness discovered that th:l llbroken pile" had been 
disturbed (R 8) and upon counting t.he drums in. that pile, he discovered 
that. approximately 44 drums of 1120 Inbricating Oil were missing from 
his area (R 9, 13-14), which fact he reported to 'tohe chief clerk, Polycronio 

. Ucab (R 9). The witness test:U':Led that., as far as he knew there were no 
issues of oil during the night. The area was guarded at night by Philip
pine Scouts (R 14). On cross-examination the 1ritness testified that three 
other areas besides his had the same type of oil (R 13). He did not know 
whether tbl! missing oil bad actual~ been deliYered to aey-one (R 11) or . 
whether the oil had been moved to another area (R 13). 

Po~onio Ucab., the chief clerk at too depot., testified that issues 
of POL .trom Depot No. 4 were normal~ made on the basis of a requisition 
signed by the authorized requisitioning officer of the unit, but that 
this procedure was 1:1ubject to change by the depot commander (R 15-16). 
On 17 October 1946, Jose Palaruan reported the shortage of 44 drums of 
1120 Oil to the rttness (R 16-17)., wnich shortage ,ras 1n turn reported 
to the accused (R 17). Thereupon the accused directed the witness to 
prepare a tally-out for the issue of 44 drlmr of oil to the 3066th Quarter
master Laundry Company. Such a tally-out was prepared by a clerk and the 
accused signed the tally-out in the presence of the witness (R 17). The 
witness idem.iried a tally-out sheet dated 17 October 1946, which purported 
to show the issue of /44 drums of "1120 (Avn oil)" to the 3066th Quarter
master Iaundey' Company and which bore the signed receipt or the accused 
for the lubricating oil (Pros Ex l; R 17). · 

TM documant 'Wa.S received in evidence as Prosecution Exhibit No. l • 
over objection by the defense on the groa.nd that the lower le.rt-hand corner 
was t.orn oft and not produced in court, although the wit.ness had test:U'ied 
tmt the sheet 1l'&S not torn when signed by the accused (R 17-18). The 

2 
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portion of tally-out sheet ,rhich was missing norna.lly bears the signature 
of the checker who issues the outgoing product (Pro:, Exs 2., 3). The -wii;
uess did not relm9mber whether there was any wit.ing on 'the missing portion 
or the doc'Ul!J3nt (R 17). 

The witness fun.her ,:,estified that no requisition for the issuance -
o! 44 drum'3 o! 1120 Oil ll'!f.S received n-om the 3066th Quarter.mast.er Laundr,r 
Company on or about .L7 October 194b (R 21). He also testified that the 
depoi; ,raa guarded day and ~ht (R 24~5). 

Second Lieutenant Paul F. Tennessee testified that. ne was the Com
manding Ofricer of the 3066th Quart,erma,ter Com~ rrom 25 February 1947 
until 2) March 1947 (R 29). On 28 February 1947., i;he witness exeeu&ed a 
cen.i!icate at the request of two CID agem.s., whom he found: in his supp~ 
room examining his records (R 29-3u). This certificate which was intro
duced into evidence as Prosecution Exhibit No. 4 over objection b7 'the 
defeme (R 81) providesa 

"HEilJQUA.RrERS 
3066th QUARTERl:ASTER U.UNDRY CCM'J.NY 

.A.PO 9)0 
28 Februarr 1947 

I the umersigned., do hereby certify to the best of 
m:, knowledge and according to the records ot this head
quarter, this arganiZation did not requisition or receive 
the fuel mentioned in Tally II 5-4 D dated 17 ~tober 1946, 
Qlla,rtermaster Depot NUllber 4. 

/s/ Paul F. Tennessee 
/t/ PAUL F. TE~ 

2nd Lt., QMC 
Commanding a 

On direct •xarn1nation the witness was asked what the occasion us 
which prompted him to examine the records, to which he replied., "I did 
not necessarily make an examination of the records• (R 29). · He stated 
that one of the CID agents •had already got tbs information that he was 
asking. He bad already got.it and be asked me if there was acy other 
record. He asked me if I would make a certificate which I bad done". (R 
30). . The witness was also asked. •I ,rill ask you whether or. not you: 
had the records o! your o!f'ice tor the 17th of ~tober 1946?" to which 
he replied, •Maybe ~did. Maybe I did not" (R 30). 

The d~ct exa.mimtion continued as tollows a 
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•Q. I will ask you whether or not you had any requisition 
in your office showing that you had requisitioned .1120 
aviation gasoline from Depot No. 4 in Septelli:>er, or 
October 1946? 

"A• Sir, when you said requisition, I did not requi.Bition 
anything. 

•Q. Were there any records in your of.fice to shawr that? 
11A. I do not kno,r it necessarily because after ma.king an · 

examination, I bad orders to deactivate the company 
and when I started to deactivate the company I found 
records every where.• 

* * * 
11 Q. I ask you whether ar not the contents of this certificate 

are true? 
11A. To the best of 'lir:f lm01rledge, it is true." (R ,30) (See also 

R 31). 

On cross-cxamina.tion tba rltness admitted that ~ had been on duty 
with the 3066th Quartermaster Laundry Company .as Company Commander for 
tlree da~ when he executed the certificate and that he bad been with 
the company since 5 January (R .31). The cross-examination continueda 

•Q. After you sigmd that certificate I understood you to 
say on direct examiilation that you found a lot of 
records in other places, is that correct?-

•1.. That is correct. 

"'-• Where did you find these other records? 
"A. I had orders to deactivate the company .and I n.s concerned 

with all the recCll"ds in the compe.ny. I was looking around 
for the records of the c~ny. I found oqt that lot of 
property tbi.t ftre supposed to be on hand did not have 
vouchers to substantiate that. When I found out that was 
true I was quite interested in the records of the organi
zation because I become responsible for the property in 
tbs company. When I started checking for records, I .fo'Ulld 
er.rt they were not in the places were they were supposed to 
be. In other words, they were not in the file cabinet. 
Soue of them, I have not found yet. I did not s~n for 
the x:roperty wh:ln I became commanding officer." 

* * * 
11 Q. You do not know whether or not your organization did 

requisition or did receive the fuel is that right? 

4 

http:compe.ny


. (4.35) 

"A• To the best of my knowledge-that is the reason why I 
made it pa.rt of my certificate. The agent searched the 
records tai.t we had on hand. If I recall I told to the 
best o! my knowledge that was the records we had on 
hand. I ma.de the certificate out because I was new in 
the organization. I did not know what they were doing 
there •11 (R .32). 

When asked on redirect examination whether he later found the requisi
tion for the lubricating oil in question, the witrsss replied& 

I 

"I probably ran across it. It did not interest me. I 
.can't say I .found it. 11 (R .32) (To the sane effect see R 34). 

On recross-examination be stated that be could not state under oath 
that the 3066th Quartermaster Lauzxlry Company did not receive and clid not 
requisition the 44 drums o.! lubricating oil on 17 October 1946 (R 33). 

On e:xamimtion by the court be reiterated the confused state o.t the 
property records o.! his compa.ey upon which he bad based his certificate, 
and stated that they wre comingled with the records of another company. 
He also admitted that ll20 Lubricating Oil is used in laundry operations 
(R 33-.34). 

On :f'urther cross~tion he stated that the 3066th Quartermaster 
Iaundey Compa.ey drew supplies for the 245th Wlndcy Compan;y (R 35). 

It was stipulated that the value of one drum of ll.2:> Lubricating Oil 
was $42 (R 15). 

4. The evidence far the defense is summarized as followst 

Uajor Oren o. Denton, on duty with the Stock Control Section ot the 
PHILCOM Quartermaster Depot testified that he had custody o:t the records 
of the monthly stock inventories .tor Sub-Depot No. 4. These records sh011'8d 
that there -.as a shortage o! 64 drllil!S of au at that depot dur~ October 
1946; no shortage or overage during November 1946; an overage of 54 drums 
in Ilecember 1946 and an overage of 1 drum in January 1947. The net short
age o! this type o.! oil for the 4 months period .from October 1946 to January 
1947 was 10 druJlls. He stated the overage for December and the shortage far , 
October might be e:xpla:illed by errors in storing the oil in the wrong stack 
creating a shortage which ,rould become an overage when the error was ~is-
conred (R 38-39) • . · 

. . · The ·w1tness did not knowr •bether the tally-outs represented b;y 
Proeecution Exhibits 1, 2, and 3 -were used in aITivi~ at the results ot 
the inventory (R 40). . 

Three character witnesses testitied that the reputation ot the accused 
for honesty, Teracity and "conduct becoming an officer and a gentleman• 
was "excellent" (R 42), 11 very fine" (R 43), and •good• (R 44). . 

- .. .. ...~ 

·. 5. In, our\deliberations upon this record careful consideration has 
'-be_en given to a ~ief' tiled on behalt o.t accused by lfr. W:fJHaro H. Quasha, 

s 
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Manila, P.J., attorney for the accused, who also appeared as h:Ls individual 
defense counsel at the trial. 

6. By excepticns and substitutions the court found that the accused 
"did, at Rizal, Philippines, during the month or October 1946, through 
neelect, i:ermit the wrongful delivery to persons unknown of about 44 drums 
of lubricating oil, value of more than $50, property of the United States, 
furnished and intended. far the military service" in violation of Article 
of War 84. 

Article of War 84 provides: · 

"Waste or Unlaw[ul Dispositicn of Military Property 
Issued to Soldiers.-+.ny soldier who sells ar wrongfully 
disposes of or willfully or through neglect injm-es or 
loses any horse, arms, a.nmrunition, accouternents, equip
ment, clothing, or other property issued for· use in the 
military service, shall be punished as a court-ms.rtial 
may direct.n 

Since the accused is an officer, am since Article of ;,ar 84 is limited 
in its application to enlisted nen (MCM 1921., t:e-r 435, p 394), it is apparent 
that the offense charged was erroneously laid under that article. The spec
ification., however, appears to allege an offense in violation of .lrticle of 
War 83, which is applicable to any person subject to military law. 

Article of War 83 irovides: 

· "Military Property-4Villful or Negligent loss, Damage 
or Wrongful D:Lsposition.~ny person subject to military law 
who willfully, or through neglect., suffers to be lost., spoiled, 
damaged, or 1'?'ongfull.y disposed of, any military property 
belonging to the United States shall make good the loss or 
damage and suffer such pun:Lsmnt; as a court-martial may direct.• 

In discussing that .Article, the 1921 Manual for Courts~ial 
provides in parts 

"The article emraces eight offenses, indicated by- the 
followil'l;; diagrams 

(Loot., (Any mili-
(Spoiled, (tary prop-

Any person ) ) (Damaged, (erty be-subject to) Will.t'ull.y 
( or (longing to

military ) ar ~ Suffers to be (Wrongfully (the Unitedlaw who ) Through neglect~ 
( disposed of (states .n 

(l~M 1921, par 4.'.33, p .'.393). 
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The specification does not :specifically allege that the described 
military property was lost, spoiled, damaged or wrongfully disposed of, 
but it may reasonably be inferred that the delivecy of government property 
as alleged is a type of wror:gful disposition. Since delivery of property 
implies affirmative action or commission on the part of the accused or his 
subordinate:, rather than the types of omission connoted by the word "loes" 
we are of the opinion that the specification alleges the offense of suffer-. 
ing (or permitting) military property to be wrong.fully disposed of in 
violation of Article of War 83. 

The elements of proof of that offense as stated in the Manual far 
Courts-Martial are z 

"(a) That certain milit~ pro:p3rty belonging to the 
United States was * * * wrongfully disposed of in the manner 
alleged; (b) that such * * * (11rongful disposition) was 
suffered by the accused through a certain omission of duty 
on his pert; (c) that such omission was * * * negligent, as 
alleged; and {d) the value of the property, as alleged" 
(:Mell 1928, par 143, p 158). · . . 

11.A. su!f~ri.ng through neglect implies an omission to 
take such mea.$:ures as were appro:i;riate under the circum

- stances to prevent a probable loss, damage, etc" (ibid.). 

The court found that 44 drums o:r ll20 lubricating oil were wrongfully 
delivered to :i;e rsona unknown. 

The evidence showed that on the morning of 17 Octooer 1946, the 
checker at Are& 1 of Quartermaster Sub-l:!epot -No. 4 noticed that 44 drums 
of lubricating oil were missing from that area. He did not knaw what 
becam3 of the missing property, and although the depot; was guarded day 
and night, the prosecution did not adduce any testimoey tending to ~ 
the cir~tances under which tb3 44 drums were removed from the area. -

When the ·apparent loss was reported to the accused, who was the 
Depot Comirander, be directed that a tally-out sheet be prepared showing 
tbs delivery of 44 drums of lubricating oil to .the 3066th Quartermaster 
laundry Compall1'. He signed tha tally-out as the individual receiving 
the propert,-. 

In tha absence of 8.lJ3 other evidence tending to shc,,r that any wrong
ful delivery was made, the only reasonable inference which can be drawn 
frcm the evidence presented is that actual delivery was made to the 
laundry unit. It was 1 therefore, incul!bent upon the prosecution to sh01r 
by competent evidence that deli-very or the lubricating oil was not actual
~ made to that company. 

The prosecution attempted to negate delivery to the organization 
shown on the tally-out by the following evidence: 
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a. The testimon;y of Polycronio Ucab., the chief clerk at Sub
Depot No. 4, that no requisition for the lubricating oil was received on 
or about 17 October 1946 from the ,3066th ~uartermastet" Lau.nd.7 Company. 

b. A certificate by Lieutenant Tennessee., the Commanding Of
ficer o! the 3066th Q.uartermg.ster Laundry Company, that the records of 
that company did not show the requisition or receipt of the lubricating 
oil. 

c. Lieutenant Tennessee's testimony to the same effect. 

Although Mr. Ucab testifi~d trat there was no requisition for the 
lubricating oil on file in the sub-depot, he also testified that POL rosy 
be issued without a requisition at tre discretion of tre Depot CoI!llMnder. 
His testimony does not destroy the reasonable hypothesis that an author
ized emergency issue of lwricating oil was made to the laundry unit 
after busimss hours. 

There remains for consideration the evidence int:r-oduced through 
L:ieut.enant, Tennessee. 

Over objection by the defense there was received in evidence a 
certificate signed by Lieutenant Tennessee at the request of a CJD agent, 
on 28 February 1947 wherein he certified that to the best of his knowl
~ _•and according to the records of this headquarters, this orgsnization 
did not requisition or receive too fuel mentio~d in Tally #5-4 D dated 
17 October 1946, Quartermaster Depot Nuniler 4.n 

We kn011' of no excep-,ion to the rearsay rule which makes competent, a 
certificate such as that shOll'll above. 

Paragraph ll7~, Manual for Courts-?larti.al, 1928, provides in 
pertinent part a 

"It is to be borne in mind that the im?re fact that a 
docummt is an official report does not in itself make it 
admissible in evidence far it is the ooarsay assertion of 
a person not in court. Thus., neither the report of an 
investigating orticer nor the accompanyj.ng summary of the 
testimony of a witness on a preliminary investigation of 
a charge is competent evidence of the facts there in stated. 

* * *" 
"Exceptions .--An official statement in writing (whether 

in a regular series of records, or a report, or a certificate) 
is admissible when the officer or person making, it had the 
duty to knOIJ the matter so stated and to record itJ that is 
where an rL .t'icial duty exi3ts to know and to make one or 
more records of certain facts and events, each such record
* * * is comfetent (i.e. prims. !acie) evidence of 
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such facts and events, without calling to the stand the 
officer or other wrson who made it" (Underscoring 
supplied). 

It is obvious that Lieutenant Tennessee I s certificate was nothing 
other than the summary of his exrected testimon;y ma.de during the course 
of a preliminary invest:igation of the accused's conduct by agents o! the 
CID. As such it was inadmissible unless it may be considered a public 
docum3nt of record. 

In CM .318685, Sustaita, it was held that on.J¥ official writings 
which have been preserved in a public document of record and which were 
originally recorded by a person having an official duty to lcnOW" and 
record tre facts or events contained in such statenent are admissible 
in evidence as official writings. In referring to the above portion o:r 
the Manual for Courts-!art:ial, the Board stateds 

"The proviso making admissible in e'Yidence an I official 
statenent in writing*** in*** a certificate• must be 
so limited." 

The mere certificate of a company co:ma.nder that to the best of hia 
knowledge and according to the records of bis com.paey, certain events did 
not. occur, is obviously not a public doCUllBnt of record-for no duty ex1ats 
on the pa.rt of the company- commander to record such negative facts. Ac
cordi~ ly such a certificate cannot be received in evidence on the theory 
that it is a public docunent. Neither can it be considered admissible on 
the theory that it ·was but a summary of the pertinent facts disclosed 'b7 
the property recards of the J066th Quartermaster laundry Company-. 

11A certified copy must., in the absence of statutory 
authority to the contrary (see last paragraph of par ll?A, 
eighth paragraph of par 129, and fifth paragraph of par 
15~ MCM 192:3), be a transcription in the literal tenns, 
an exact duplication of the original. A nare summary by 
the certifying officer 1s . inadmissible (Wigmore on Evi
dence., 3rd Ed, SS 2108, 1678; In re Kostchris' Estate~ 96 
Mont. 226., 29 P (2d) 529, 835) 11 (CU 318685, SU5taiteJ. • 

Moreover., since the certificate 1n question n.s prepared not in the 
regular course of business but ratmr with a view tO'lt'ard the prosecution 
of the accused, it cannot be admissible u.no.~r the s~d Federal Shop 
Book rule {28 USC 695; See Palmer v Hoffman 318 US 109). 

The fact that LieuteDallt Tennessee was present in court and ns 
subject to cross-examination did not render the document admissible, for 
the document itself was nothing other than an incompetent hearsay dec
laration. With respect to the document, his testimony sened only as 
proof of authentication (MCM 1928, par 116A) • 
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The 'Wisdom of the rule of law which renders inadmissible documents 
such as tre one introduced in the instant case is well demonstrated by
Lieutenant Tennessee's testimony with respect to the circumstances under 
which the do~nt was prepared a.Di his testimon;y with respect to the 
state of his compaey' s property records. 

He testified that this company's property records wre in an utter 
state of confllsion. He stated ttat the oil in question n.s neither 
requisitioned nor received to the best of his knowledge, but he admit-
ted that his knowledge with respect ttereto was woetully inadequate and 
based on admittedly incomplete reccrds. He admitted that a1'ter le ma.de 
the certi.fi.cate be disconred that similar records were m:iafiled, mis
sing, and lost and that he may have "ran acrose• & copy- at the requisition 
fer the lubricatillg oil while searching his records upon the inactivation 
of th:! unit but that it did not interest hlJn at that timB. It is thus 
clear that Lieutenant Tennessee's testimony had virtuali1 no pl'"obative 
value. · 

Since the only competent evidence tend.1.Dg to shaw that /.4 drums of 
lllbricating oil in question ,rere not actually delinred to the 3066th 
Quartermaster laundry Compan;y was the testimony' of the Chief, Clerk at 
tm Depot that no requisition was recei-ved from that unit on or about 
17 October 1946, and since that evidence is too meager to support an 
inference that any unauthorized delivery of the property was made to 
persons unknown, we are of the opinion that evidence falls short of 
establishing any wrongful disposition. 

Even if n are to asS\lm! that tm e"lidence l!lhows that no deliTer;y 
of the property 1n question was made to the laundry unit, the only 
legitimate inference which may be drawn from the cirCUll§tances as shown 
by the record is that the accused attempted to conceal the loss ot 44 
drums of lubricati~ oil by executing the tally-out sheet. This might 
have been an inculp,-tory c:lrc~tance had the accused been charged with 
sufferir~ military property to be l<:'3t through neglect, but it falls · 
short of establishing tlat the property- was wrongfully delivered to 
persons unknown, for it 1s equal.J.¥ reasonable to suppose that the pl'"OP
erty in question was stolen. Likewise, in view of the testimony that 
the net shortage of 1120 Lubricating Oil in Depot No. 4 for the four 
month period from October 1946 to January 1947 was 10 drum, it is riot 
u.npeasonable to suppose that the missing drums were men~ :moved from 
Area #l to soni:1 other a.rea in the depot. 

Since there is no e11idence of any delivery ot the iroperty in ques
tion, unless it be to the 3066th Quartermaster laundry Company, it is 
obvious tLat the prosecution failed to sustain its burden or proving 
that the property in question was wrongflltly dispceed or by the wrong
i"ul delivery to p,rs ons unknown. 
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Similarly tl:e record is barren or circUlll8tances which warrant the 
Werence that the accu,ed suffered or permitted such 11rongful. d1Bpoeition 
through an;y omission ot duty on his part or that the accused was in &DY' 
respect negligent.. Two witnesses for the trosecution testUied that the 
depot 'WB.S guarded day and night by Philippine Scouts and no evidence wati 
introduced that sentries were not posted in Area #l of the depot under 
accused's command on the night of 16-17 October 1946. 

In his review the Sta.ff Judge Advocate states, 1n part.a 

· "Thus neglect 1B established b::r the fact that the 
property was talliad-out to the ac0U8ed and that.. the 
loss ns not, sat1Bfactoril:r explained (MCM, 1928., para-
graph 1442,) .• · 

The portion of the Yanual to 'Which be refers pertains to the offense ot 
. injuring or losiDg mllitar,r iropert::r 1n \fiolation ot Article ot War 84, 

and although it may be equally applicable to sutfering military propart;r 
to be lost., spoiled or damaged in violation of .Article of War 83, it 
cannot be said that mare proof of loss of milit.,ry property 1Bsued to an 
imi"fidual warrants an inference that accused through neglect permitted
the wropgi"ul delivery of militarz property to· P9rsons unknopn. 

' In oar opinion the o~ elemeJits at the offense charged which are 
established b;y the eyidence are that the propert.7 1n question 'WU mili
tar:, property of tbe United States am the Yalue of such property-. 
Accordingly we are ot the opinion that the record of trial is not leg~ 
sut.ticient to support the findings of guilty-. 

· · 7. The accused is Z'/ :,ears of age, JB&1Tied and completed three ;rears 
o! high school. Prior to eJitey into the military service he was an 
1.mpector at an aircraft plant 1n San Diego, Cali.tornia. War DepartmeJit 
reccrds shCIII' tl:at he wu inducted on 27 J\U.1 1944. Upon successful com
pletion ot In.tautey O.tticer Candidate Course he was c0Jll!lli8a1oned as a 
second lieutenam., Ate, on 26 April 1945. He was promoted to first 
lieutenant on 18 July 1946. His ef.ticiency- rat~s were "ExcelleJit• 
from? Mq·1945 until 3 Deced:>er 1945. There~er he ns.rated . 
"Superior• until .30 June 1946. His e!ficiency rating :tram l Jul,Y 1946 
until 31 December 1946 was •ve17 Satil.f'actor,r." On 23 December 1946 
he submitted bis resignation for the good ot tbe service 1n lieu ot 
trial tar the offenses under llhich he was tried; Thereafter, on 28 
March 1947, be requested that bis offer to resign be withdrawn stat~ 
that ~is· resignation was submitted under duress and that it did not 
Npresent bis .tree will. On 23 J'IU1' 1947 bis withdrawal of bis torarly 
tendered resignation was accepted upon tte recommendation o! the 
Secretary cl War•s. Personnel Board. 
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8. The court was legally constituted and bs.d jurisdiction o! the 
person and offense. For t~ reasons stated, the Board of Review holds 
the record o! trial legally insufficient to support the findings of 
guilty and tba sentence. 

" 
_,,~...,.,-"!~~-,..,.~_L_;;>......,;~~-....v...~c-..-.,~,._____, Judge Advocate 

7 L:>cm~.;~.__:..afIT1li-&....._.~~w:-'~~=....--~aor....;;=~--' Judge Advocate 

_ .....f/4____,1.,,&_,~_--_,._t.t_'t_ff_. ...;-_~_· ___,,_--.io/-/. Judge Advocate 
J 
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JAGH - Cll 32.3887 1st Ind 

JAOO, Dept. ot the kr:rDy, Washington 25, D. c. 

TO: Commanding General, Phil.ippines-Ryuk,yus Command, APO 707, 
c/o Postmaster, San Francisco, Calitornia. 

• 
l. In the case ot First Lieutenant Leon D. Christopher (0-13.34l+l7), 

l.lUartermaster t:orps, I concur in the !oregoing holding by the Board ot . 
Review that the record or trial is lega.ll,y insu!ticient to support the 
findings ot guilty- and the sentence, and rec0I1111end that the findings o.t 
guilty- and the sentence be disapproved. 

2. When copies or the published order in this case are forwarded 
to this office they should be accompanied. by the foregoing holding and 
this indorsement. For convenience or reference pleaae place the .tile 
number o! the record in brackets at the end of the published. order, as 
.foll01'8: 

(CM 323887) 

1 Incl 
Record ot trial OOMAS H. GREm 

)(ajor General 
The Judge Advocate General 





\'/AR DEPARThlENT (445) 
In The Office of The Judge Advocate General 

WASHINGTON, D.C. 

JAGQ - CM 323936 1 Augwst 1947 

U N I T E D S T A T E S ) 2D MAJOR PORT 
) 

v. ) Trial by G.C .M., convened at 
) 2d Major Port, Yokohama, Japan,

Private HERBERT L. RUSSEL ) 13 May 1947. Dishonorable dis- -
(33954852), 610th Port ) charge and confinement for thirty
Company, APO 503 •· · ) (30) years. Penitentiary. 

REVIEW by the BOARD OF REVIDl 
JOHNSON, GRAY And SCHENKEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. Accused was tried jointly with four·other soldiers, upon the 
following Charges .and Specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification 1: In that Private James H. Nunn, Jr., Fourth 
Replacement Depot, Am 703, Private Mack A. Locke, Fourth 
Replacement Depot, APO 703, Private Joe N. Mack, Fourth 
Replacement Depot, APO 703, Private Herbert L. Russel, 
610th Port Company, APO 503, and Private Charles Johnson, 
611th Port Company, APO 503, acting jointly, and in pursuance 
of a common intent, did, at Yokohama, Honshu, Japan, on or 
abot~t 6 Ma"!"~h 1(}L.7, ur.lawfully enter shed number 1 of the 
Fifth Medical Depot, with intent to commit a criminal offense, 
to wit, larceny therein..-

Specification 2: In that Private James H. Ku.nn Jr., r'ourth 
Replacement Depot, AI'O 703, Private Eack A. Locke, Fourth 
Replacement Depot, AFO 703, Private Joe H. lfack, Fourth 
Replacement Depot, AFO 703, Private Herbert L. Russel, 610th 
Port Company, AFO 503, and Private Charles Johnson, 611th 
Port Company, APO 503, acting jointly, and in pursuance of 
·a common intent, did, at Yokohama, Honsliu, Japan, on or about 
24 March 1947, unlawfully enter shed number l of the Fifth 
Medical Depot, with intent to commit a criminal offense, to 
wit, larceny therein. 
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Specification 3: In that l--'rivate James ll. liunn Jr., Fourth 
Ileplacement De-i>ot, A..UO 703, Private ::Jack A. Locke, Fourth 
Replac.-..=e::t Depot, AFO 703, Private Joe N. Mack, Fourth Replace
ment Depot, APO 70j, Private Her~ert L. R~ssel, 610th Port 
Company, APO 503, and Private Charles Johnson, 611th Port 
Company, AFO 503, acting jointly, and in pursuance of a common 
intent, did, at Yokohama, Honshu, Japan, on or about 24 March 
1947, unlawfully enter shed number 1 of the Firth Medical 
Depot, with intent to commit a criminal offense, to wit, 
larceny therein. · 

CHARGE II:, Violation of the 94th Article or War. 

Specification 1: In that Private James H. Nunn Jr., Fourth Replace
ment Depot, AFO 703, Private Mack A. Locke, Fourth Replacement 
Depot, APO 703, Private Joe N. Mack, Fourth Replacement Depot, 
APO 703, Private Herbert L. Russel, 610th Port Company, AFO 503, 
and Private Charles Johnson, 611th Port Company, AFO 503, 
acting jointly and in pursuance of a common intent, did, at 
Yokohama, Honshu, Japan, on or about 6·March 1947, feloniously 
take, steal, and carry away eleven blanket sets, each contain
ing twenty-four blankets value of about $2079.00, property or 
the United States intended for the military se~vice thereof. 

Specification 2:. In that Private James H. Nunn Jr., Fourth Replace
ment~Depot; ·Aro 703, Private Mack A. Locke, Fourth Replacement 
Depot, AFO 703, Private Joe N.· Mack, Fourth Replacement Depot, 
AFO 703, Private Herbert L. Russel, 610th Port Company, AFO 503, 
and Private Charles Johnson, 611th Port Company, APO 503, . 
acting jointly, and in pursuance of a coltllllOn intent,· did, at 
Yokohama, Honshu, Japan, on-or about 12 .March 1947, feloniously 
take, steal, and carry away twelve blanket sets, each containing 
twenty-four blankets value of about, $2268.00, property of the · 
United States intended for the military service thereof. 

Specification 3: In that Private James H. Nunn Jr., Fourth Replace
ment Depot, AFO 703, Private Ma.ck. A. Locke, Fourth Replacement 
Depot, Aro 703, Private Joe N. Mack, Fourth Replacement Depot, 
m 703, Private Herbert L. Russel, 610th Port Company, Aro 503, 
and Private Charles Johnson, 611th Port. Company, APO 503, . 
acting jointly, and in. pursuance of a co.llllllOn intent, did, at 
Yokohama, Honshu, Japan, on or about 24 March 1947, feloniously . 
take, steal, and carry away two bales or blankets, each contain
ing sixteen blankets, value of about $251.20, one small blankets 
set, containing eight blankets, value of about $62.92, thirteen 
blanket sets, each containing t,wenty-four blankets value of 
about $2457 .oo, of a total value of about $2771.12, property o! 
the United States intended for the .military service thereof. 
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S~ecification 4: (Disapproved by the reviewing authority). 

Specification 5: In that Private James H. Nwm Jr., Fourth Replace
ment Depot, Al-'O 703, Private lJack A. Locke, Fourth Replacement 
Depot, APO 703, Private Joe N. Mack, Fourth Replacement Depot, 
APO 703, Private Herbert L. Russel, 610th Port Company, APO 503, 
and_Private Charles Johnson, 611th Port Company, Al"O 503, 
acting jointly, and_in pursuance of a common intent, did, at 
Yokohama, Honshu, Japan, on or about 12 March 1947, wrongfull~ 
and knowingly sell fifteen sets of blankets, each set contain
ing twenty-four blankets to Japanese Nationals, value of about 
$2835.00, property of the United States intended for the mili
tary service thereof. 

The accused pleaded not guilty to, and was found guilty of all Charges and 
Specifications. Evidence of one previous conviction was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
at such place as the reviewing authority may direct for thirty years. 
The reviewing authority disapproved the finding of guilty of Specification 
4 of Charge II, approved the sentence, designated the United States Peni
tentiary, McNeil Isiand, Washington, as the place of confinement, and for
warded the record of trial pursuant to Article of War 50½. 

3. · The Board of Review adopts the statement of the evidence in the 
Staff Judge Advocate 1s review. 

4. The evidence clearly establishes that accused, acting jointly 
with four other soldiers, unlawfully entered a warehouse designated as 
"shed number l" of the Fifth :Medical Depot., Yokohama, Japan, wit~ intent 
to commit larceny therein., on or about 6 March 1947; again, on or about 
12 March 1947; and again on or about 24 March 1947. On March 6., eleven 
"blanket sets 11 , each containing 24 blankets, property of the United States, 
value about $1996.50, were stolen therefrom; on 12 March 19471 12 similar 
sets of blankets, property of the United States, value about ~2178.00, 
were stolen and on 24 March 1947, 13 similar sets and 3 other sets, total 
value $2550.00, were stolen from the warehouse. On or about 12 ¥arch 1947, 
accused and his accomplices sold 15 sets of these blankets, value about 
$2722.50 to a Japanese National. Following their departure frpm the 
unlawful entry on 24 March, the accused and his co-conspirators were 
apprehended before they effected their escape from the pier on which the 
"shed" was located, and the blankets stolen on that day were recovered. 

The foregoing facts are substantially admitted by the accused. The 
evidence as to all the circwnstan~es indicates a design by the accused and 

,his companions jointly to effect the unlawful entries, to commit the 
thefts, and to sell the stolen property on the "black market" in order to 
finance their activities while· continuing their status of absent without 
leave. 
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6. Three ot the co-conspirators of accused were each sentenced to 
25 .rears confinement. The other, undoubtedly because ot his youth and 
because of no previous court-martial conviction was sentenced to 17 
7ears' confin~~ The court in imposing a heavier sentence on the 
accused apparentl.r took into consideration his admissions that he obtained 
the vehicle b7 means ot which in each instance the five accueed drove to 
the "Shed" and tranaported therefrom. the blankets; that in each instance 
he drove the vehicle; that he broke the lock on one of the doora to the 
"Shed" on 24 Jlarch; that he collected most ot the money- given in payment 
upon the •ale ot blankets taken on the .first two occuions; and that he 
waa .referred to u ·ttthe bosa" by at least one of his partners in crime. 

7. The court was legall..T constituted and had jurisdiction over the 
accused and the o!!ensea. No errors injuriousl.r a!!ecting the substantial 
rights of the accused were committed during the trial. The Board ot 
Review is of the opinion that the record ot trial is legal.l.r sufficient 
to support the findings ot gullt7 and the sentence. Confinement in a peni
tentiar,- 1:s authorized b7 Article ot War 42 tor the o!!ense or larceDT of 
property of the United States., of a value exceeding $50, recognized as an 
ott~e ot a civil nature and so punishable by penitentia17 confinement 
tor mere than 10 years b7 section 82, Title 18 or the United States Code. 
Confinement in a penitenti&17 is similarly authorized tor the ortense ot 
housebreaking., recognized aa an ot!ense of a civil nature and so punish
able b7 penitenti&r7 contineo.ent b7 section ~1801, District ot Columbia 

Code. ai)LJ 
, Judge Advocate · 

, Judge Advocate 

, Judge Advocate ~ 
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W.AR DEPARTMENT 
In th~ Office of The Judge Advocate General (451) 

Wu hingtoll 25, D. C. 

JAGK - CM 323971 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Priva.te HERMAN MAJOR (RA 12253250), 
3525th Tr&ll.Sportatio• Corps Truck ( 
Compa•y. Priva.te FRANK B~ ROBINSOJl ) 
(RA 18245353), 369ta Qua.rterm.a.ster )· 
La.Ul!.dry Compu.y, a.nd Priva.te ~VIN ) 
MADDOX (RA 14199708), 3523rd·Tra.u )
po~t&t1o• Corps-Truok ·coll:lpa.~. · ) 

13 AUG 1947 
KOBE BASE 

Trial by G.C.M•• coavened a.t Kobe, 
Ja.pa.•, 13 a.nd 14 1fa.y 1947. · 
ROBINSON u.d 1'.A.DDOX: DishoAora.ble . 
discha.rge a.nd oonfiaemeit for life. 

_WlAJOR: Dishonora.ble discha.rge.Llld 
co?U'iAement forte• (10) yea.r,. 
EACHa Ped te:atia.ry. · 

REVIEW by the BOARD OF .REVI~V 
' .. SILVERS, McAFEE u.d ACKROYD, Judge Advooa.tes 

·• .. 

1. The Boa.rd of Review ha.a examined the record of tria.l i• the ca.ae of 
the soldier JUJ!led above. ·· 

2. Aocuaed were tried upoll the !'ollowi•g charges ud speoitica.tiolla a 

CHARGE Ia Violatioa of the 93rd Article of War. 

All to a.coused Robi:uo:a and 11..ddoxa 

Speoifica.tioll 11 · In tha.t PriTa.te Fruk B. Robiuoa, 369th Qua.rter
maater La.W1dry Compuy, APO 317, l.lld Priva.te Melvin 1"..a.ddox, 3523rd 
TC Truck Compa.ny, APO 317, a.oting joutly a.nd i• pursua.•ce of 
a. conuno• inteat, in coajunction with Mitsuzo Nishimoto, did a.t 
Kobe, Ho:ashu, Japan. on or a.bout 8 1l'aroh 1947, by force Md 
violence a.nd by putti~g him in fea.r, feloniously ta.ke, ateal 
a.nd oa.rry a.wa.y from the presence of U..tsujiro Otani 3340 yea, 
value about $66.80, 10 msn's suits, va.lue a.bout $326.00, 
4 ha.oris, va.lue ·a.bout $140, 1 coa.t, va.lue a.bout #30.00, prop• 
erty of Ma.taujiro Ota.ii, ot a total value of a.bout $562.80 • 

.AA to a.11 three acouseda 

Specifio&tioa 21 (Findi~g of Rot guilty). 

Specification 31 In th&t Priva.te Melvi• Ma.ddox, 3523rd TO Truck 
Compuy, APO 317., Private Frank B. Robinaon, 369th Quartenna.ater 
La.UJLdry Compa.:ir;y, APO 317, a.nd Private Herma:a ~jor, 3525th TO 
Truck Oompaiy, APO 317, acti•g joi~tly ud iR pur~ua.nce of a. 
oommoa iatent, did a.t Kobe, Ho•ahu, Japa.•, on or about 12 March 
1947, 'by force a.:ad violno·e a.nd by- putting her ill fear, t'eloaiously 
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ta.ke, steal a~d carry away from the presence of Kino Ma.eda 
2,000 yen, property of Kine 1.:S.eda, value about t40. 00. 

Specification 4 i In that Priva.te Melrln Mt..ddox, 3523rd TC Truck 
. Comp,-ey, APO 317. Priva.te Fra.:11.k B. Robins on, 369th Quartermaster . 

La.undry Compa.By, iJ?O 317, and Priva.te HermAn Major, 3525th TC 
Truck Compa.ny, APO 317, acting jointly a.nd in pursua.nce of a. 
common intent, did a.t Kobe, Honshu, Jape.n, on or about 12 
tr..rch 1947, by force anq violence and by putting him in fear, 
feloniously take, steal and carry away from the person of 
Koreo Shiba.ta 3,000 yen, property of Koreo Shiba.ta, va.lue 
a.bout $60.00. 

Specification 51 In tha.t Private .1£1vii lri...d,dox, 3523rd TC Truck 
Compan_y, APO 317, Private Fra.nk B. Robinson, 369th Quart~rma.ster 
Laundry Compuy, APO 317, and Prin.te Herman Major, 3525th TC 
Truck Compa.:ny, APO 317, acting jointly a.nd in pursua.nce of a. 
connno~ intent, did at Kobe, Honshu, Ja.pal!I. on or about 12 !•roh 
1947, with intent to do him bodily harm, commit a.n usault upo• 
Yuta.ka Ka.jiwara. by sta.bbi:ag him in the back with a dangerous 
weapon, to wit, a knife. 

AB to accused Robinson and YAddoxa 

Specification 61 In that Private Melvin lla.ddox, 3523rd TC Truck 
Compa:ny, APO 317, and Private Frank B. Robinson, 369th Qua..rter
ma.ster Laundry Company, APO 317, a.ctiag jointly u.d i:a pursuance 
of a. common intent, in coaju».ction with Mitsuzo Nishimoto and 

'Kiyoshi Sakamoto, did &t Kobe, Honshu, Japan, on or about 15 
March 1947, by force and violence u.d by putti•g him in fear, 
feloniously take, steal ud carry away from the presence of 
Toki Tuge 860 yen, va.lue about il7.20, one watch, -value about 
$8.00, 13 bottles of sake, value about $10.00, property of Toki 
Tange, of a total value of a.bout $35.20. 

CHARGE Ila Violation of the 92•d Article of War. 

Specification: In that Private Frlll'lk B. Robinson, 369th Qus.rter
ma.ster Laundry Company, APO 317, did at Kobe, Honshu, Japan, o• 
or a.bout 15 Ma.rch 1947, forcibly, feloniously alld a.gai:ast her 
will, have carnal knowledge of Toki Ta.nge. 

NOTEa The specification of Char&e II agai:m.st Ma.ddox ia identical 
with the above, accused Maddox' :name being substituted for that 
of accused Robinso•. 

Accused pleaded not guilty to the charges a•d specificatiou·agail!.St them. 
All a.ccused were f0W1.d not guilty of Specifioation 2 of Charge I. Accused 
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Robiuon 1.11.d l1ddox were found guilty- of Cha.rge_ I and of Specifications 1, 
3,4,5 al'td 6 thereunder and guilty of Charge II and its.specification against 
ea.ch. Accused lls.jor was found guilty of Charge I and of Specifications 3, 
4 and 5 thereunder. ·Evidence of previous convictions of accused were intro-
duced u follows a · 

Aoouaed Robinao• Summary Court At.OL_from 25 Feb 1947 to 
a.bout 19 March 1947 

Accused Maddox Sl.lllllllary Court AWOL from about 1 7 July 46 
to 20 July 1946 

Smmna.ry Court AIDL from about 24 Feb 47 
to a.bout 19 :March 1947 · 

Accused Major Summary Court Failure to rt!;port to work 
, , ·at fixed time u.d pl.a. ce 

Accused Robin.aon and Maddox were aentenoed ~o be dishonorably discharged 
the service, to forfeit all pay and allowances due or to becoree due a.ad to 
be 00Jlfi11.ed at hard labor at such place as the reviewing authority might 
direct for t~e term of their nature.l lives. Accused Major wa.s sentenced 
to M dishonorably discharged the service, to forfeit all pay and 9+lowances 
due or to become due a.nd to be confined at ha.rd labor at such place as the 
reviewi•g authority might direct for twenty-five yea.rs. The reviewing au
thority disapproved the fiadings of guilty of Specifications 4 and 5 of 
Charge I a-a -to accused Robi:i:iso11. alld }::&jor. He approved the sentences of 
a.ooused Robi:n.son and 1!8.ddox a.nd ordered them executed, designating ia each 
oaae the U:iaited States Penitentiary, McNeil Island, ilashingtom, or elsewhere 
as the Secretary of War might direct, as the place of oonfinemeAt. A:3 to 
aoouaed Major, the revicwini; authority approved only so much of the sentence 
as provided for dishonorable discharge, total forfeitures and confinement at 
ha.rd labor for ten ye11.rs and desi gna. ted the sa.me place of confinement a.a he 
ha.din the cases of accused Robinson and Maddox. The record of trial was 
then forwarded for action u.uder Article of 1Yar 5ol. 

3. The Boa.rd of Review adopts the statement of evidence and the law 
contained in the Sta.ff Judge Advocate's review. 

4. The court waa legally oo~stituted and ha.d jurisdiction over ea.ch 
accused and of the offenses. No errors injuriously affecting the substantial 
right• of a.ooused were committed during the trial. The Boa.rd of Review ie 
of the opinion that the record o~ trial is leta.lly sufficieat to support the 
£1:a.di:ags of guilty and the sentence, as approved by the r~viewing authority, 
as to each aoouaed. A sentence to death or imprisomnent for life is ma.J1.da.tory 
upon a con'rl.ctio:a of ·a violation of Article of Y/ar 92. Conf'illeme•t in a pen.
i tentia.ry is authorized by Article of War 42 for the bffense of rape or 
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robbery, ea.ch being re~ognized as a.n offense.of a. civil nature punishable by 
penitentis.i-,; confinement by the Cril'llina.l Code of the United States (18 USC, 
452,454,463). . . 

~~Judge Ad·voca.te 

Ui1 L-iwa , Judge Advocate 

..,~~ , Judge Advoo&te 
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