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WAR IEPA.RrLENr 
In the Of.fice ot The Judge Advocate General 

Washington, D. c. 

J.A.GH - CM .320518 
1, JUL 1947 

. ' 

UNITED STATES ) FLYOO DIVJSION, AIR TRADmll CCl!l!lND
) . 

. .... ) Trial b7 o.c.K., comened at 
Randolph Field, Texas, Sand 

Captain CHA.RIES :U:. RUCKER, llI ~ 21 February_ 1947. Eacha 

l Dismiasal . .(0-751845), Air Corpe am First 
Lieutenant H1RRY W • CHERNIK 
(0-70.3453), Ur Corps ) 

OPINION ot the BQlRD OF REVIEW 
HorTE1STEIN1 SOLF, and Slil'J:H, Judge Advocates 

l. The Board of Review has examined the reccrd of trial in the case 
of the officers named above and submits this, its opinion, to The Judge 
.ld'Yocate General. . . 

2. Th6. accused were· tried by camnon trial upon. the toll.owing Charges 
· and Speciticationsa . 

As to AceutJed Rucker& 

CHARGE a Violation of the. 94th Article of War.· 

Speciticationa In that Captain Charles ll. Rucker, Ill, Air Corps, 
. d:ld, at or near Fort Sam Houston, Texas, on or about 24 Dec

ember 1946, telanioua~ take, steal, and carry &"QY' the fol-
-. l011ring descr:fbed articles 1. .· · 

Nomenclature &nount· ~ ·-
Class H 014, 511700; Tire 900 x 16, 5 $l';U.85. 
8 ~ mud am snow. 

Class H 014, 519266, T'Ube 900 x 16. s 17.35 

Wheel assembq, 900 x 16. s 46.35' . . 
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ef the total value or $2.34.55, property or the United 
States .furnished and intended for the military service 
tbareof. 

As to Accused·Chernik1 

/ CHARGE& Violation of the 94th Article of War.· 

Specifications In that First Lieutenant Harry w. Chernik, Air 
Corps, did, at or near Fort Sam Houston, Tex.as, on or about 
24 December 1946, feloniously take, steal, and carry awa.y 
the followmg descr:ibed articlesa 

Nc:mencl.ature ,A.mount Price 

Class H 014, 511700, Tire 900 X 16, 
8 ply mud am snow. 

5 $170.85 

Class H 014, 519266, Tube 900 x 16. 5 · 17.35 

Wheel assembly, 900 x 16•. 5 46.35 

of the total value of $234.55, property or the United 
. States furnished and intended for the military service ·thereof. 

Each accused pleaded not guilty to the r~spective Specification and Charge._ 
The findings of the court as to each accused 1181'8 as ·followsa 

"Of the Specifi.cationa Guilty, except the words 'feloni
ously. take, steal and carry any, 1 substituting therefor the 
words 1-.ropgtully take and carry a~, 1 of the excepted words 
not; guilty, of· the substituted words guilty• 

"Of the Charge: Not Guilty, but guilty of violation ot 
the 96th Article ·or War.• 

Evidence of no previoua convictions was introduced. Each accused was sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to pay to the United States a tim of One Thoneand 
Dollars ($1000), and to be confined at hard labor for three (3) years. 
The reviewing authority apiroved o~ so much ot the sentence, as to each 

. accused, as provides •fcr dismissal from the ser'Tice and forwarded the . 
record of trial tar action under Article of War 48. 

3. The Board of Revin adopt.s the statem:,nt; ot tbs evidence and the 
law cOlltained in. the revin o:t the Flying Division, Air Trainihg Command 
Judge Advocate, dated l8 Februarr 1947_. 
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4. a. At the time of ·the commission of the otrense ot which he has 
been convicted, accused Rucker was single and was 25 4/12 years of age. 
He ns graduated tram the University ot Arkansas 1n 1943, became a member 
of the Enlisted Reserve Corps, 2 February 1943 and was commissioned a 
eecond lieutenant, Army ot the United States (Air Corps) on 31 July 1943. 
On 22 July 1944 he was promoted to the rank ot first lieutenant and on 
17 February 1945, · to the rank of captain. He served in the South and 
Western Pacific i"rom 20 December 1943 to 28 June 1945. He has been 
awarded the Air Medal with three Oak I.eat Clusters aJXl the Purple Heart 
Medal, and is aut.hcrized to wear the Philippine Liberation Ribbon with 
two stara, and the Pacific Theater Ribbon with five campaign stars. His 
only etticiency rating ot record (1 July 1944 to 31 December 1944) shows 
a rati~ ot excellent. 

On 12 May 1945, he was punished under t.he provisions ot Article of 
War 104, by a reprimand and torteiture ot fifty dollars of his pay, tor 
drunkenness and being absence without. leave tor a period of three hours. 

b. Accused Charnik was single and was 22 3/12 years of age at 
the time ot the commiasion of the offense. He was graduated .from high 
school in 1943, became a member of the Enlisted Reserve Carps l8 February-

. 194.3, cOJllll:issioned a second lieutenant, Army of the United States (Air 
Corps) on 24 December 1943 and promoted to the rank of .first lieutem.nt · 
on 20 SepteJli>er 1945. He served in the Mediterranean Theater of Operations 
for eighteen month.,, returning to the United States, on· 29 May 1945. He 
,completed twelve combat mission, was shot down over Hungary- on 2 July 1944 
and was a prisoner of war until 29 April 1945. He has been awarded the 
Purple Heart Medal. 

On 1 December 1946., he was punished under the JrOVisions ot Article 
ot War 104, by a reprimand and forfeiture of .1.'U'ty dollars of his pay, for 
disorderly conduct. 

5. The Board has given comideration to the follovring communications 
which recommended clemency on behalf ot the accused, Captain Ruckera A 
letter f.ran Honorable Tom Sttnnart, United states Senate, dated 21 March 
1947, addressed to the Secretary of \Jar and a letter .from Honorable Jere 
Cooper, House of Bepresentatives, dated 19 March 1947, al.so addressed to 
the Secretary of War. 

6. The court na legally constituted and had jurisdiction ot the 
persona am ot the of.feDSe. No error• injuriously a.tfeeting the aubstantial 
rights of the accused were committed. The Board of Review is of the opµu.on 
that the record of trial is legally sufficient to support the findings ·ot 

,guilty and the sentence, as to each accused, and to warrant contirmatiop. of 
the sentences, as approved b:y the reviewing authority. A sentence to dis
missal is authorized upon a conviction ot a violation of J.rticle of War 96. 

http:lieutem.nt
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JAGH - CU 320518 1st Ind 

WD, JAGO, Washington 25, D. C. 

TO: The Secretary of ~Var 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith fer your action the record of trial and the 
opinion of the Board of Review in the case of Captain Charles M. Rucker., 
III (0-751845), Air Corps and First Lieutenant Harry w. Chernik (0-70345.'.3), 
Air Ccrps. ' 

2. Upon trial by general com"t-martial theae o:f'ficez:s were fo,md 
guilty or 11l"0%1itully taking and carrying away property- of the United States 
furnished and intended for the military service, in the total amount of 
$2:34.55, in violation of Article of War 96. No evidence of previous con
victions was introduced. Each' accused was sentenced to be dismissed the 
service, to fcrfeit all pay and allowances due or to becOIIS due, to pe.y 
tot~ United States a fine of C.:ie Thousand Dollars ($1000), and to be 
confined at :ta.rd labor far three (3) years. The reviewing authority ap
proved aily so much of the sentence, as to each accused, as provides for 
dismissal, and fcrwarded the record of trial for action under Article of 
Wa,.. 48. 

3. A summary of the evidence may be found in the review of the Fly
ing Division, Air, Training Comnand Judge Advocate, dated l8 February 1947, 
which was adopted in the a.cc ompanying opinion of '\he Board of Review as 
a statement of the evidence and law in the case. The Board of Review is 
of the opinion that the reccrd of trial is legally sufficient to support 
tha sentence as awoved by tie reviewing authority, as to each accused, 
and to warrant confirmation thereof. I caicur in tbat opinion• 

• 
4. At approximately la.'.30 in the a£ternoon of 24 December 1946, the 

accmed secured perr.d..ssion from the guard at the Surplus Motor Pool, Fort 
Sam lilouston, Texas, to look aver the surplus vehicles parked there. The 
guard testified tmt Captain Rucker made a staterent to Lieutenant Chernik 
that 11This would be a good night to get some tires•" Both accused at this 
time appeared to be ncrmal and not tmder the influence of liquor. 

At approximately laOO a..m. on the night of 24-25 December 1946, the 
· •roving" guard at the Surplus Motor Pool noticed a car parked in the 
Yioinity am upon apiroaching it he saw a man jump over the fence, which 
was around the area, and saw the parked car driven away. Upon investigation 
the guard noticed that the spare tires on some of the anbulances parked in 
the motor pool had been •tampered with." The guard reported the incident 
to the Military Police headquarters. At about l:.'.30 a.m., 25 Decemer, an 
investigation revealed that the spare wheels and tires had been removed 
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from eight of the ani>ulances and that while three of the assemblies were 
still in the vicinity of tha vehicles five of them were missing. Several 
hours later an officer's blouse with Lieutenant Chernik 1s name in it was 
found along the back road of the post and in the sa:ne vicinity, about ten 
feet off the side of the road, was found a complete ..heel assembly of tb:l 
same type as used on ambulances. 

On the· .mcrning of 25 December at about 8150 a.m., a military police
man stopped a Buick car on the post, which answered the description of the 
one seen parked in the vicinity ot the motor pool early that morning. 
Captain Rucker was driving the car and Lieutenant Cb3rnik was a passenger. 
The farmer was dressed in civ'ilian clothes and the latter had on •pinks 11 

which were dirty and soiled. The two accused were taken to Kllitary Police 
Headquarters and from information given by them and with their assistance, 
the remining four assenblies were found along the roadside in the vicinity 
of Fort Sam Houston. 

At the trial both accused elected to be swam as witnesses and the 
. testimony of Ca.ptain Rucker, which wa;3 in general corroborated b;y the 
testimony- ot Lieutenant Chernik, was substantially as follows: At about 
eleven o'clock an the morning of 24 December 1946, the two accused went 
to the Fort Sam Houston Motor Pool to. look O"ter sane surplus equipment. 
He denied that he made _the staten:ent, 11This would be a good night to get 
some tires •11 They went to a party tmt afternoon and art.er drinking a 
ccnsiderable amount of whiskey left at about eight o'clock in the even
ing. He remambered that they removed tires from the vehicles as a 
11 Christma.s joke" but did not renember har mny they removed a: where the 
vehicles were. He also remambered le~ving the area, •hen lights from 
another vehicle flashed en them, and then dumping the tires off on the 
side of the road. 

Two witnesses for the defense testified that the accused were drunk 
en the evening of 24 Decenber. 

. 5. a. .A.t the ti.ma of the commission of the offense ot which he has 
been convicted, accused Rucker was single and was 25 4/12 years ot age. 
!19 was graduated from the University of J.rkansas in 1943, beca.m3 a nember 
o! the Enlisted Reserve Corps, 2- February 1943 and was commissioned a sec
Q;ld lieutenant, Army of the United States (.A.ir Carps) on 31 July 1943. 
Ch 22 July 19-44 he was Jromoted to tba rank of first lieutenant and on 17 
February 1945, to the rank of captain. He served in the South and Western 
Pacific from 20 ,December 1943 to 28 June 1945. He bas been uarded the 
Air Medal nth three Oak Leaf Clusters am the Purple Heart Medal, and is 
authorized to ,rear the Philippine LibE!ration Ribbon with two stars, and 
the Paci.fie Theater Ribbon with five campaign stars. His only efficiency 
ratiog of record (l July 1944 to .31 December 19"4) shOll'S a rating of 
excellent. 
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Ol 1.2 ~ 1945, he was pWli.Shed under the irovisiCllS of Article of 
War 104, by a reprilland and forfeiture, or fifty- doll&rs or h1s pay, for 
drunkenness and being absence without leave for a period of three boars. 

b. Accused Chernik ns single and was 22 3/12 years of age at 
the t1JIJ3 of the commission of the offense. He was graduated !rom high 
school in 1943, became a ~mber of the Enlisted Resene Corps 18 Februarr 
1943, commisaiaied a second lieutenant, J.:r-,ey of the United States (ilr 
Car:p3) on 24 Deceni>er 1943 and i;romot.ed to the rank o! first lieutenant 
on 20 September 1945. He serwd in the Mediterranean Theater of Opera
ticns fer eighteen months, returning to the United Statea on 29 Jlq 194S. 
Ba completed twelfl cOlli:lat m:issiODS, was shot down over Hungary- on 2 J~ 
1944 and 1f88 a i;risoner of war until 29 April 1945. Be bas been awarded. 
the Purple Heart Medal. 

On l Dece:llber 1946, he was punished under the trOYisions ot Article 
or War 104, b1 a reprimand and forfeiture of .tift7 dollars of bis 'PAY, 
fer discrderl1 conduct. · 

6. The Board bas given ccmsideratim to the folloring communications 
which rec0mll8nded clemaney on behalf of the accused, Captain Ruckera 1 
letter from Haicrable T011 Stewart, United States Senate, dated 21 llarch 
1947, addressed to the Secretary ot War and a letter from Honcrable Jere 
Cooper, House of Representatiws, dated 19 Karch 1947, also addressed to 
tba Secretar1 or. iie.r. 

7. In new o! the creditable combat record of accused, I recommend 
that the- sentence as appz.-OV8d b7 the review:lng authcrit7 be contirmd. 
but. coamt.ed to a rep:imand and tcrfeiture ot $100 per month tor tour 
aontbs, and as thus comnrted be carried into e:mcut1ca, a.a to each ac
cused. 

a. hclosed 1a a term of action des~ed to carr7 the tcregoing 
recoDlllllld&t:1.aa. into effect, shOlJl.d aucb recommendation met with your
apprOYal. 

2 Incls 'fHOJIAS K. GREEK 
l - Record or trial . Vaj er General 
2 - Fera ot acticm 'fbe Judge .ld'focate General 

(---.---------------------------------------G.C.M.O. 272, 22 Aus. 1947, Chernick). 

( G.C.M.1. ?.73, 22 Aug. 1947, Rucker). 

' 
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. 1iA.R D..:.PARTJ-,'.ENT 
In the Office of The Judge Advocate General {7) 

Washini;ton 25, D. c. 

JAGK_- CM 320530 
5 JUN 1947 

I , 
UNITED STATES ) XII TACTICAL AIR CO:.I!tA.ND 

) 
v. ) Trial by G.c.~•• convened at AAF Station, 

) Neubiberg, Germany, 7 a.nd 25 January 1947. 
Captain MAX RAITHEL ) Dismissal and total forfeitures. 
(0~73592?), Air ~orps ) 

OPINION of the BOARD OF REVIE'r'f 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

l. The .. Boa.rd of Review has examined the record of trial in the case 
· of the officer named above and submits this, its opinion, to The Judge Ad

vocate General~ 

2. The aocused was tried upon the following charges and specifications: 

CRARGB-IaViolation of tlle 93rd Artiole of War. 
,.. 

Specification: In that Captain .Max Raithel, 2010th Labor Super-' 
vision Co. (Prov), A.PO 178, U.S. Arlrr:f, did, at Lechfeld Army 
Air Base on or about 7 November 1946, with intent to do bodily 
harm, oommit an assault upon Captain Don L. :McDowell, 2010th 
Labor Supervision Co. {Prov), by willfully and feloniously 
drawing a loaded pistol on the said Captain Don L. McDowell. 

CHARGE Ila Violation of the 96th Article of War. 

Specification 1: In that Captain Au Raithel, •••, did, at 
. Lechfeld A:rmy Air Base on or about 7 November 1946, wrongfully 

and unlawfully carry a concealed weapon, viz, a colt revolvs~. 
cal 32, serial #197796. 

Specification 21 (Finding of not guilty). 

·He ple&ded not guilty to all charges and specifications. He was found guilty· 
of Charge I and its specification, guilty of Specification 1, Charge II, not 
guilty of Specification 2, Charge II, and guilty of Charge II. Evidence of 
one 

0 

previous conviction was introduced. He was sentenc~d to be dismissed 
the servioe, to forfeit all pay and allowances due or to become due', and to 
be confined at ha.rd labor at such place as the reviewing authority might 
direct for one year. The reviewing a~thority approved the sen~ence, remitted 
the confinement, 8lld fo~arded the record of trial pursuant to the provisions 
of Article of War 48. 

http:CO:.I!tA.ND
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3. Evidence for the Prosecution 

Between 10 p.m. and l2a30 a.m., 6-7 November 1946, Captain D. L. :McDowell 
was at the Lechfeld Officers Club, Augsburg, Germany, with Lieutenants Jones, 
Fabry, Cox and two German girls (R. 8,10,12,18). During the evening the ac
cused approached Captain UcDowell at the bar and started to argue with him 
about one or the girls in the party. The argument ended with B.n a.po logy 
from accused (R. 8). Later in the eveniµg the accused went to Captain 
l,foDowell 's table and a.gain started an argument, at which time Captain McDowell 
asked the accused to leave. Captain McDowell asked the accused to leave a 
second time and then assisted him a.way from the table. The club closed at 
a.bout 12130 a.m., at which time the accused appeared to be very mad and stated 
to Captain McDowell, "This is it, either I'm going to get you or you're going 
to get me." They argued a short time and the accused again apologized (R. 8,
9). \ . 

After the club closed Captain McDowell and hia ps.rty went to Captain 
McDowell's room for a drink (R. 8 ). First Lieutenant .L:alcolm C. Sharp 
roomed with accused, About 12a30 a.m., 7 November 1946, the accused came 
into their room, secured and loaded a pistol. The accusPd put the pistol 
in his pocket and left the room. He app~ared to be intoxicated and tell 
down as he left the room. Lieutenant Sharp awakened Lieutenant Campbell 
and they follc,w-ed the accu~ed upstairs (R. 14,16) • 

.Captain McDowell started to leave his room and saw the a.ocused "stand
ing at the door with a mean. look on his face." Lieutenant !Byer walked up 
to accused and asked him "what he was up to.• The accused said, "You big 
son-of-a-bitch, y,ou keep out of this or I'll take ca.re of you, too." 4ieu
tenant Mayer pushed the accuse~ "in a playful way, just flexed his fingers 
against his chest like that (indicating motion) and shoved Captain Raithel 
backwards." The aocused fell against the wall, at which time he took a 
pistol from his_ left hand pocket. When Captain McDowell saw the pistol he 
grabbed it with his right hand a.nd struck the aocused with hia left ha.Dd. 
He wrenched the gun fran the accused and threw it into the bathroom. They 

·fought ~d the accused was knocked down (R. 8). Captain McDowell first saw 
the gun when it was being withdrawn from the pocket of the a.ocus ed. The gun 
was at an angle of about 45o to the floor and pointing at his feet when he 
closed with the accused (R. 11,12). 

Lieutenant Jones secured the gun, a Colt .32, from the bathroom a.nd found 
'it to be fully loaded (R. 13,19,26). 

Lieutenant Sharp was of the opinion that the aocuaedwas drunk and testi
fied that the aooused had been drinking continuously for three weeks prior to 
this coouion (R. 17). Captain McDowell had been drinking during the even
ing but was not drunk (R. 8,18,20). 

4. For the Defense 

2 



The accused was warned ot his rights a.a a witness and elected to testify 
in his own behalf. He testified that he was right-handed and wrote his name 
with his right hand (Det. Ex. A) and then with his left hand (Det. Ex. B). 
He is 28 years of age. He entered the Army as e.n aviation cadet 23 January 
1942 and was commissioned a .second lieutenant, Air Corps,· Bombardier, on 
2 January 1943. After receiving his commission he had several_ assignments 
before being aaligned to the 398th Bomber Group, Geiger Field, Washington. 
He went overseas with his. unit in April 1944 and remained oversea.s until 
November 1944. While overseas he flew 28 missions. After his return to 
the United Sta.tea for rest and recuperation he was assigned to various 
posts in the United States for duty. In February 1945 he was at Keesler 
Field. His work was not sui'f~cient to keep him busy ,and he drank exoes-
sively. A psychiatrist suggested a return to overseas duty and combat. · He 
made three attempts to secure overseas duty and on 20 June 1946 he'reoeived 
his assigmnent for overseas duty.· He was assigned to the Casey Jones Project, 
a high.altitude photographic project and nade six flights as a bombardier. 
These six flights were his only duty since his return to the European 
Theater or Operation$. For a month prior to 7 November 1946 he had no 
duties. During this time his d~nk:ing habits increased. At approximately 
10 p.m., 6 November-1946, he saw Captain McDowell at the bar ot :the club, 
at which time he asked Captain :McDowell why h_e had gone Pay for the week-
end with a.certain female. He did not remember any other oonversatiom with 
Capt~n McDowell at the club. Upon his return -b:> his quarters he heard a 
party upstairs in the· barracks. He went qpstairs and ~aw Captain McDowel1, 
Lieutenant Fabry and Fraulein Anish Keller, after which he went back to 
his room. He took out his gun, loa.ded it and a.gain went upstairs. He had 
e.n argument with Lieutenant Mayer and Lieutenant Mayer pushed and hit him. 
He remembered notlling from the time he was hit until he was ·taken to the 
hospital. Ee went upstairs in order to get Fraulein Anish Keller out ot the 
b_illet and off the Base. He was going to use the gun 11just for appearance 
sake II to intimidate Captain McDowell's party in·order to remove the girl 
from the· premises~ He intended to remove her by force it necessary. He 
loaded the gun because anyone oould glance at it _and tell whether. or not 
it was loaded (R. 29-40). 1he accused further stated that he had no inten
tion or drawing the gun on Captain McDowell or anyone. In his opinion the 
gun was in his right front pocket. The only explanation he could give as 
to w ~ he had the gun in his hand was that when he was pushed by Lieutenant 
Mayer the gun could have been propelled from his pocket· and he grabbed it 
to keep it from hitting the floor (R. 38). 

5. The evidenoe clearly shows an assault by the accused upon Capta~ 
McDowell. This assault was made with a loaded pistol. 1he only question 
requiring discussion is whether or not the accused intended at the time ot 
the assault to do Captain· McDowell bodily harm. The intent in such cases. 
is determined from the taots and circumstances of the ce.se (MCM. 1928, par. 
149n, P• l80J CM 256247, Evans.- 36 BR 241; CM 267877, Williams, 44 BR 143, 
l~SJ. 

The evidenoe discioses the.t during the evening of 6 November 1946 on . 

3 
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:, 

two separate oocasions the accused &ocosted Captain MoDo~ell at a oiub in 
Augsburg. Germany, a.nd started an argument over a girl. The club was closed 
about midnight and as Captain McDowell was leaving the accused stated to 
him. nThis is it, either I 1m going to get you or you' re going to get me. 11 

1,n thin thirty minutes of making this statement the accused went to Captain. 
1-.:cDowell's quarters where according to his awn testimony he saw Captain 
McDowell, a lieutenant. an~ a· German girl named Am.sh Keller. The acc~ed 
then went to his quarters,· secured a pistol, loaded it and returned to the 
quarters of Captain McDowell. At this time he intended to forcibly remove 
the girl from the quarters and post. The·accused and Captain McDowell 
were standing face to face in the doorway when Lieutenant Mayer interve~ed 
and asked the accused what he wanted. The accused replied, "You big aon-of
a-bitoh, :7ou keep out of this or I'll take care of you too." Lieutenant 
Mayer pushed the aooused, at which time the accused started to draw a pistol 
from his pock'et. The pistol barrel was raised to about a 45 degree angle 
from the floor and it pointe-9- at Captain HcDowell 1s feet. Thereupon Captain 
McDowell disarmed the aocuaed. 

In Johnson v. State (132 Ark. 128; 200 S.W. 982) appellant had been 
convicted of an assault with.intent to kill. He had drawn a pistol upon 
his victim with intent to kill him but before he was able to present it in. 
the attitude of firing the weapon was seized by the person assailed. In 
upholding the conviction the court saida 

".Mere preparation for an assault does not complete the. offense, , 
.but any overt act in partial execution of the design to make an 
assault completes the offense. The drawing of a deadly weapon 
if so intimately connected with its UcSe that it cannot be said 
to be merely a preparation for the use, but is a. part of the use · 
itself, (is) such an act (a.a) oonstitutea an asaault when accompanied 
by evidence of an intention to immediately use the wea.pon. • · 

The pistol inoocused's hand being loaded the assault was oommitted with a 
dangerous weapon and we believe the circumstances indicate a present inten
tion on the part of the accused to do bodily ha.rm to Captain McDowell, whioh 
intention failed only_ beoause of timely aotion on the part of Captain McDowell. 

6. 11far Department records shaw the aooused to be 28-7/12 years of age 
and unmarried. ·He is a high school graduate. Prior to his entry into serv
ice he was a sales clerk and meter man. From 24 January 1942 to 2 January 
1943 he was an aviation oadet. On 2 January 1943 he was conmrl.ssioned a 
second lieutenant, Air Corps Reserve, and ordered to active duty. He 
received temporary promotions to first lieutenant on 27 November 1943 and 
to captain 16 February 1946. On 31 May 19~ he received the Air Medal for 
meritorious achievement while participating in sustained bomber combab opera
tions over eneJD¥ occupied territory•. He received Oak Leaf Clusters to the 
Air Medal on 2"8 June 1944, 23 July 194~- and 22 September 1944. He was 
awarded the Distinguished Flying Cross 11 October 1944 for extraordinary 
achievement a.a a bombardier on B-17 airplanes on a. number of combat bombard
ment mis~ions o"ler. Germa.n;y between 6 May 1944 and 10 October 1944. He ia.. 
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J 
entitled to wear the EAME Theater Ribbon with four battle stars. His 
eff'ioienoy reports ·ror the year 1945 are all "Excellent.• He was tried 
·by general courts-martial at Keesler :r'ield on 17 February 1945 for disorderly
conduot in station under such oircumste.uces a.s to lring discredit upon the 
military service in violation of' Artiole of'l/ar 96 and for dis~espectf'ul 
behavior towards his superior of'f'i oer while in the presence of' :-enlisted 
men in violation of Article of War 63. He wa.s sentenoed to receive an of'-

. f'icial reprimand. to be restricted to the limits of Keesier Field for two 
months 8.1'.ld to forf'ei~-$75.00 of' his pay per month for six months. The 
reviewing authority approved the sentence but reduced the restriction to 
one month am the forfeiture to $75.00 per month for two month, • 

. 7. The court was legally constituted a.nd had jurisdiction over accused 
. a.nd of the offenses. No errors injuriously a.f'f'eoting the substantial rights 
of the accused were committed during the trial. In the opinion of' the Board 
of Review the record of' trial -is legally sufficient to support the findings 
of guilty a.nd the sentence a,nd to warrant confirmation of' the sentence as 
approved by the reviewing authority. Dismissal ·1s authorized upon convic-
tion of a violation of Articl'e of War 93 or 96. · 

6 
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JAGK - CM 320530 1st Ind 

iiD, JAGO, Washington 26, D. c. JUN 1 S 1947 
TOa · The UDder Secretary or War 

1. Pursuant to Executive Order No. 9556, da.ted May 26, 1945, there 
are. tra.nsmitted herewith for your a.ct:l.

0

on the record of trial and the 
opinion or the Board of Review in the ca.se of Captain N.s.x Raithel (0-735922), 
Air Corps. 

2. Upon tria.l by general court-martial this officer was found guilty 
of assault with intent to do bodily he.rm, in violation of Article of Wa.r 
93, and of carrying a ooncet.led weapon, in violation of Article of Wa.r 96. 
He was sentenced to be dismissed the service, to forfeit all p·ay and allow
ances due or to become due, and to be confined a.t hard la.bor a.t such place 
a.s the reviewing authority might direct for one year. The reviewing au
thority approved the sentence, remitted the- confinement, and forwarded the 
record of trial· pursuant to the proyisions of Article of War 48. 

I 

3. A sUllfms.ry of the evidence may be found in the a.ccampa:izying opinion 
of the Boa.rd of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings of guilty and .the 
sentence as approved by the reviewing authority and to warrant confirmation 
thereof. 

About lOtOO p.m. on the night of 6-7 November 1946 the accused ipproa.ohed 
a Captain :McDowell at the ba,r in the Lechfeld Officers Club, Augsburg, Germany, 
and started an argument about a Gem.an girl. Later in the evening he renewed 
the· argument at Captain l!cDowell~s table. A.bout 12t30 a.m., 7 November 1946,, 
upon the closing of the olub the accused.appeared to be angry and stated to 
Captain McDowell, "This is it, either I'm going to get you or you1re going 
to get me." After the olub closed Captain t~Dowell and the members. of his 
party. went to Captain l1cDowell' s quarters for a drink. The accused returned 
to his quarters and then to Captain McDowell's room where he. saw several 
officers and a German girl named .Anish Keller. The accused went to his 

- room, secured and loaded a pistol, and returned to Captain :McDowell 1s room. 
He met Captain McDowell at the door of the room and as they faced each 
other a Lieutenant 1:S.yer came to the door and asked "what he was up to. 11 

The a.ocused said, "You big son-of-a-bitch, you keep out of this or I'll 
take care .of you, too. 11 Lieutenant hlayer: pushed the accused and as the 
accused staggered backwards he pulled the pistol from his pocket and suc
ceeded in raising it to a.n angle of about 45°. The loaded pistol wa.s pointed 
at Captain McDowell's feet. Captain McDowell 11closed'1 with accused and pre
vented the aooused·rrom_further using the pistol. Accused was rather drunk. 

The record also shows that accused was foun~ guilty by general court-, 

,. 
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martial at Keesler Field on 17 February 1945 of disorderly conduot in sta- · 
tion. in violation of Artiole of W-ar 96, and of disre~peotful behavior to
wards his superior officer while in the presence of enlisted men. in viol~
tion of Article of War 63. For these offenses he was reprimanded. restrioted 
to Keesler Field for one month and forfeited $75 of his pay per month for 
two months. 

4. Vfar Department records show that the a.ccuse.d is 28-7/12 years of 
age a.nd unma.rried. He is a high school graduate. Prior to his entry into 
the .u-rriy he was a sales clerk and meter man. On 24 January 1942 he entered 
the Army as a.n aviation cadet a.ndwa.s commissioned a second lieutenant. Ai~ 
Corps Reserve. 2 January 1943. Re wa.s promoted to first l~eutena.nt 27· 
November 1943 and to captain 16 February 1946. He holds the Air Medal with 
three Oak Leaf Clusters and the Distinguished Flying Cross. all for action 
over Germany and enemy· ocoupied territory. He participated in 28 combat 
missions. 

5. In view of all the circumstanoe.s of the oa.se, I recommend that the 
sentence as approved by the reviewing authority be confirmed and carried in
to execution•. 

6. Inolosed ia a form of.action designed to carry into. effect the fore-
going recommendation. should it meet i 'approval. 

2 Inola THOMAS H. GREEN 
.1.· Record of trial Major General 
2. Form of action The Judge Advocate General-

.( G.C.M.O. 234, 26 June 1947). 
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UR DEPARTMENT 
In the O!'fice of The Judge Advocate General 

Washington, D.C. 

UNITED STATES ) 11TH AIROORNE DIVISION 
) 

v. ) Trial b7 o.c.y • ., convened at 
) Headquarters 11th A/B Division 

Private ROBERT B. SANDroRD ) Artillery., APO 468, 2l December 
(6559:378), Batter,y A, ) 1946. nLshonorable discharge 
675th Glider Field Artiller,y ) and confinement for five (5) 
Battalion. ) 7ears. Penitentiary. 

HOLDING by' the BOARD OF REVIEW 
JOHNSON, BRACK and :OOYLES, Judge .Advocates 

1. Tbe ·record of trial in the case of the soldier named above 
bas been exam:tned b;r the Board ot Review • 

. 
2. The accused was charged w1.th and was !ouni guilty of nine 

Spec1f'ications., each of which, excepting !or changes in the description 
ot the propercy sold, its value, the date of sale., arri the purchaser., 
is substantially in words and figures as follows, · 

•In that Private Robert B. Sand£ord., Battery A, 675 
Glider Field Artillery Battalion., Aro 468, c/o Postmaster., 

· San Francisco., Cali!omia., did, at Yonesawa., Honshu, Japan, 
on or about 25 July' 1946., unlawf'u~ sell to Masao Kimura, 
a Japanese national., one can of cherries of the value of 
about $1.06., is~ed for use in the military service o! the 
United States.• · 

ill in violation ot Article o! War 84. He was sentenced to be die
honorably d1.scharged the service, to !or!eit all pay and allcnrances 
due or to become due, and to be confined at bard labor for ten ;reare. 

·The rev.1.ning au.thority reduced the period ot confinement to !iq · 
7ears, designated the United States Penitentiary., McNeil Island, 
Washington., as the place ot confinement, and forwarded the record 
o! trial tor action un:ier Article o! War so,. 
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3. The only question requiring consideration is the designation 
ot a tmited States Penitentiary as the place ot confinement• 

.Article ot War 42 does· not authorize· penitentiary contine
ment in th1a case since t.be period or confinement., as authorized by 
paragraph 10~ JCW:., 1928., for any ot such offenses does not exceed 
one·year. 

4. For the reasons stated the Board 0£ Renew holds the re
col"d of trial legally sufficient to .support only so much of the 
sentence as provides fer dishonorable discharge, .forfeiture ot all 
1)81" and allon.nces due or to becoms due., and confinement at hard 
labor for five years, at a place other thm a penitentiary., Federal 
reformator,y or correctional institution. 

udge Advocate. 

2 
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JAGN-cM .320542 lat ~ 
WD, JAGO, Washington 25, D. C. 
TO: Commanding General, 11th Airborne !'4vwion ~ller.r, APO 468, 

· c/o Postmaster, San Francisco, ca.1.1torn1.a. . _ 

1. In the case or Private Robert B. SaNl*:ord (6559378), Batter;r 
.A., 675th Glider Field Artillery- Battalion, a~l.«ltion is invited to 
the foregoing holding by the Board ,or Review, which holding is hereby' 
apprOYed. Under the provisions ot Article ot War 50½, you now have 
authority to order the execution ot the sentence, provided a place 

___other tbm a.penitentiary, Federal correctional institution or re"'.' 
tormatory- is designated as the place ot confinement. · 

2. When copies ot the published order in this case are forwarded 
to this o.t'.t'ice, they should be accompanied by the .foregoing holding and 
this in:iorsement. For convenience ot reference and to .facilitate at
taching copies ot the published order to the record ot this case, please 
place the file number of the record in brackets at the end of tm pub-
lished order, as :follows: · 

(CM .320542) • 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge .ldvocate General'. 
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W1R DEPARTME.Nr 
In the Ottice ot The Jtdge Advocate 0erJ9ral 

Waah1Dgton, D. c. 

UNITED STA'flfS ) 

l 
) 

"'· 
Private RCEERr L. RE:FSNIDER 
(RL 33620028), CcaP1J11 C, ) 
382nd JW.1t&l'7 Police ) 
B&ttalioa, APO 751 ) 

) 

; ft A. •...... 
,..-. r 1( ;_ : ' 

Trial b1 o.c.v., CODflntd at 
Bremerbann, Germany-, 31 
January 1947. Diahoncrable 
diecbarge and continne:i:lt 
tor one (1) year. The· Branch 
United State• Diaciplil'Jl.rJ 
Barracka 

HOIDI:Nl by the BQlRD OF BEVDCW 
HOl'TEmEIN, SOLF, aJJd SlilTH, Judge J.d:rocatea 

1. Tm record ot trial in the case o? tbe aoldier 1l8118d above bu 
been examined by the Be.rd ot Revi.ew. 

2. The accused wu trW upon the tollowizlg Charge• and Speciti-,. 
cations a 

CHARGE Ia Violation of the 83rd Article ot War. 

Specitic&tiona In that Pri"fate Robert L. Retani.dff, c~ •c• 
382nd Military- Police Battalion, did, at Bremerhaven, Oer
man;r, on ar about l January- 1947, tbroagh neglect, dulfge 
by negligently dri"fing into the aide ot a building, a i 
ton, ~,truck ot the Talue ot owr $SO 1.11ued tor the··· 
Kilitary eenice ot the United State•. 

C!l"J.RGE IIa Violation ot the 85th Article ot War. 

SpecUioationa In that PriTate Robert L. Retsnider, c~ •c• 
382nd Mil1t&r7 .Police Battalion, APO 751, being on guard.as 
a rmng patrol at Brea9rhaven. GerJlany, on er about l·Jan-
ll&l7 1947, wu town drunk on dut;y. · 

CH&.RGE Illa Violation of the 96th Article of 'far. 

http:guard.as
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~ 

Speci!icationa In ~hat PriTate Robert L. Re.tsnider, Compan;y •c•,
382nd Kilitary Police Battalion, 1PO 751, did; at Bremer- . 

. haYen, Ge1"DJJ¥, on or about. 1 J1'1UU7 1947, operate a ¼ton, 
4x4 truck, JW.itary Pmpert7 belonging to tbl United State•, 
whila drunk. 

Be pleaded not guilty to, and was .tound guilty ot, all Cbargea and Speci.t1-
cat1ona. No eTidence o.t aDf pred.oua oOll'fiotiou wu introduced. Hens 
aenterll*l to be dishonorably diadbarged, to tor!eit all pq and allowances 
du. or to beoaN dm, and to be cantiald at 'hard' labor for one year. '?he 
raTie~ authorit7 awoffd the 1asence, dH~nated Tbe '£..tern Branch, 
UD1ted. Statn Disoiplinar,- Barraco, GrNDbawn, Nn YDl"t:, er elanbere u 
the Secretary ot War my direct, .. the place at oon.tinement, am withheld 
the order diN_ctiDg the euout1on ot the Hnt.enoe par•uant to Article ot 
War soi. . ' 

3• Thi tir•t question presented by thl record is whether tbl en.
denoe u hgalJT n.ttici•ut to auppart, t.be court'• f:1nd1:ng ot gullt7 o.t 
Charge I and its Spec1!1cation. 

4. Thi eT~nce for the pn,eecution pert,1-nt to tbe Specification 
ot Charge I 1a •ummarised aa foll.on a 

I 

On the ewning ot 31 Dec•ber 1946, tbl aceu1ed, a lllilitaey police
-.n, wu on dut7 aa the clriwr ot a silitar, pc,lioe jeep patrol in Bremer
baven. At about 10130 p.a. tbe acc\11ed wu 8ffD in tba jffp outside tba 
Tog Boat IM 1D Brnerbana bJ two military poUcean of another jeep 
patrol (R ll, 13). At this time accuaed wu alone and •hort~ therea.tter 
bl draft awa, trcn the Tue Boat Im (R 9: , 12). . · 

Thi tHt~ ot Hfll'al· witness•• •hon· tbat the aocuaed wu drunk, 
er at le&lt under tbl intl:aence of :lntuic&tbg liq'llor, while op,rathg 
the jeep (R n-12, 22). 1ll the opinion ot. one of the :ailitary policeman 
ba drOft. •a llttl.8 bit tut" and they deo:ided to follo.r h1a (R 12, 14) • 
'?ht tNtiacm, aa to 'lbat took place t'benatter 1a that ot theH two 
Jlil.1t&17 policellea. Pri:,ate KcLaugblin teet.itied aa tollon (R 12) a · 

•Q. llbat did 70U do theaf 

•1. V, driftJ' 1a1d, 'You better follow hill,' •o w 
turned our nhicle around and •tarted followiag 
hia. ; . ' 

•
•Q.... Me Retanider tUl'Md on Rioberltraase ap,-

irClrlaateq how far 'back trca hill wre 7oo.? 

•A. Jun a couple of inchea back o.t hia. 

2 
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nQ. Did y-ou loee sight o! him fer a moment when he 
went around the corner? 

"A• We did,sir. 

•Q. When you. came around the corner did you see Pvt. 
Refsnider again1 

"A• We saw the vehicle on the side1f&.lk. 

11 Q. Did you atop? 

"A• Yes, sir. lie saw the :merchant marine hold on to 
hus knee and be was saying hus knee was hurting 
hill and M. Ret1nider was in his vehicle. 

"Q. In what condition was Pvt. Refsnider in? 

"A• Well, he was leaning over the wheel. He was 
pretty- drunk.• 

Private First Class Wells testified as tollon (R 14}• 

. •Q. When he left the Tug Boat Inn did he drive in a 
nc:rmal 11&m1er? 

•A.. We left first and went around the building and 
he went behind w1e We turned le!t and he -.ent 
straight through. We tollowed him. and he 11&de 
a right band turn and when we got; there we saw 
a jeep upon the aidewallc. 11 

He then testitied that Ret1n1der did not. appear hurt but tbat be 
acted 1111ke he was dilz;y," and rltness then took charge or accuaed •s 
jeep (R 14)• 

The detense, in cross~Ullination ot Private McLaughlin imroduced 
· a prior sworn 1tat.ement or the witness for the purpose of shoring a 
prior inconsistent statement (R 13). In the statement the witness had 
reterred to accused as 11 knocked out" rathar than "pretty drunk.11 Included 
in the atatement waa the sentence 11After hi.I jeep hit the building the 
jeep bounced. back." 

Technician Third Grade Walter, 85th Tanlc Maintenance Caiipa.ey, testi
fied that a jeep, u.sJ.. No. 20656231 was received at the ordnance shop 
on 16 January J..947 (R 24-25}. He testilisd to the damage then tound and 
to the cost or repairs (R 25). It was stipulated that the regiltration 
number of the jeep accused was drivil'lg "on or about l January 194711 was
u.s.1. No. ~656231. · · · 

3 
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5. The evidence .fails to establish that aey accident occurred, on 
· the date alleged, other than that accused's jeep was driven on to the . 
sidewalk. There are no facts shown from which it can be inferred that 
accused drove the vehicle into the s:1de of a building as alleged, or 
that· the jeep was damaged on this particular evening. The statement. 
contained in llcLaughlin's prior sworn statement, that the jeep hit the 
building ,ras plainly based an hearsay,· as it is clear from their sworn 
teatimoey that neither he ncr Private First Class Wells saw the accident 

.· occur. Furthermore, the stateue nt 1l'a8 btrodueed on:cy as a pri0r incon
sistent statement .for the purpose or impeaching the witness. The evidence 
that the jeep was in a damaged comition on 16 January 1947, o.ar two 
weeks arter the alleged accident 1s not sufticient to prove that aceu.ed 
negligent:13 drove the vehicle into the side or a building on 31 December 
ar that he damaged the vehicle on that occasicn, as alleged. 

j.cccrding:!3, the Boe.rd of Review is or the opinion that the evidence 
a legal:cy insufficient to suppcrt the timings of guilty or Charge I and 
its specitication. 

6. It nawr becomes neceH&rT to determine 'What punishment is author
ized !or the two remaining offenses of 'Which accused atazxls convicted 
under Charge II and Charge III al¥i the speciticationa thereof. The ot.rense 

· under Charge II is that o! being found .drunk on guard duty and that under 
Charge III is that of operating a motor vehicle while drunk. It iJI clear · 
.tran tbe specUications and the evidence intro::iuced that the guard duty
alleged consisted or accused patrolling the city in a jeep, as its driver. 
T:te two s~cif'ications, therefore, allege orten.,es that are but ditferent 
aspects of the 1ame act. Para.graph 801., Manual fer Courts-Martial, 1928 
(Cor. 4-20-4.3) provides in pertinent parts 

"It the accu.sed. is. found guilty of two c,r more 
ot.tenaea constituting ditferent aspects or the same 
act or <mdHion, the court should impose punishmem 
only with reference to the act or anission in the 
most important aspact.11 

Thia proviJlion it not advisory or discretionazr merely, but a man
datory rule of limitation {CM .31742.3, Baswell {1946), citing CM .313644,
Cer•on and other cues). The Table ot :Maximwn Punishments authorises · 
conf'inenent at hard labor not to exceed six month.I and a forfeiture ot 
two-third.a pay per month for a like period for the orteme ot being 
drunk on guard dut1• By the Code or the D:Sstrict or Columbia~ Title 
i.o~ Section &:19 (b), the punishment br a first offense of driving a 
motor vehicle while under the infiuence or intoxicating 11.quat" 1a a 
fine of i500 ar impriaonment fer six months or both. Since the .maximum 
puni.!hment authorised for each offense ia the same, it is unnecessary in 
this case to decide which of the two offenses charged ia the moat eerious 
aspect of the accused's drunkenneu, but the rul~ quoted abC>ff prevents a 

4 
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punilbment in excess o! the authorized maxim.um for either. The Board 
o! Review ii therefore o! the opinion that the record o! trial is 
legal'.cy sufficient to suppcrt only so much o:t the sentence as involyea 
confinement at hard labor for six months and a :tar.teiture oi' two-thirds 
ot accused's p.y per month far six months. 

7. For the Naaons stated, the Board o! Review bolda that the 
record or tr:i&l :1s legal'.cy insufficient to support the findings or 
guilty ot Charge I ani the s~cii'ieation thereof, legally sufficient 
to support the findings of guilty ot Charges II and III and the 
specif'ications thereof', and legally sut.f'icient to support only 10 much 
o.f' the sentence as involves confinement at hard labor fer six montba 
and .f'arfeiture o.f' two-thirds oi' the accused's pay per month far a 
l:lb ~riod.. 

s 
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JAGH - CM 320548 1st Ind 

WD, JAGO, Washington 25, D. C. · 

TOa Commanding Officer, Seventeenth Major Port, APO 69, c/o Postmaster, 
New York, New York 

l. In the cue of _Private Robert L. Refsnider (RA 3362002S), Company 
c, 382d Military Police Battalion, A.PO 751, I concur in the foregoing hold
ing by the Beard of Review, and !or the reasons stated recommend that the 
findings of guilty or Charge I and its apecification be disapproved and 
that only so much of the sentence be approved as involws confinement at 
bard labor for six (6) months and fcrfeiture of two-thirds or the accused's 
pay !or a like period. Thereupon you will have authority, under the pro
visiOM of Article of War 5o½, to order the execution of the sentence as 
modified. · 

2. · When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indoraement. For convenience of reference and to facilitate at
taching copies of the publ1'hed order to the record of this case, please 
place the :tile number of the record 1n brackets at the end o:t the pub
lished order, as !ollowsi 

( CY 320548) • 

H. GREENl Incl 
Reccrd of trial Major General 

The, Judge Advocate General 
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WAR DEFAl1TJ,EJT 
In the Office of The Judge Advocate General (25)

Yrashington 25, D.c. 

a 2 6 1.a:-,-

JAGQ. - Cli ,320567 

UNITED STATES ) TH& ARTILLERY CENTER 

v. 

l,Iajor ROB&RT H. CAUERON 
(0-304818), Field Artil
lery. 

) 
) 
) 
) 
) 
) 

Trial by G.c.u., convened at 
Fort Sill., Oklahoma, 24 · 
February 1947. Dismissal 
and total forfeitures. 

OPINION of the BOMID OF REVIB?i 
JOHNSvh, ;;i'Y.t::.dN and SCHENKEN, Judge Advocates 

1. The record of trial :in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

~. The accused was tried upon the followmg Charges and Speci
fications: 

CIIAnGE I: Violation of the 61st Article of Vlar. 

Specification: rn· that i:.lajor Robert H. C,1.rneron., Headquarters, 
5th Field Artillery Group, (Then Headquarters., 1st Field 
Artillery Observation Battalion), did, without proper 
leave, absent himself from his station at Fort Sill, 
Oklahoma, from about 1 February 1947 to about .3 February 
1947. 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that Major Robert H. CJJ'lcron, Headquarters, 
5th Field Artillery Group, (Then Headquarters, 1st Field 
hrtillery Observation Battalion), was, at La,vton, 
Oklahom3.1 on or about 17 January 1947, in a Public Place, 
to wit, Lawton, Oklahoma Felice Station, drunk and dis
orderly while in uniform. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Charge I and its 3pecificatb:i and guilcy of the Specification 
of Charge II. Of Charge II he was found not guilty, but guilty of a· 
violation of the 96th .Article of ·::1ar. Evidence of one previous con
viction by general court-martial was introduced. He was sentenced to be 
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dismissed the service and to forfeit all pay and allowances due or to 
become due. 'lbe reviewing authority approved the sentence and forwarded 
the record of trial pursuant to the pro~ions of Article o:r Viar 4S. 

3. The evidence for the prosecution is sum:narized as follows1 

As to the Specification of Charge I. 
A d~ authenticated extract copy- of the morning report r£ ac-

cused ts organization, Headquarters and Headquarters Battery, 1st Field 
Artilleey Observation Battalion, for 22 Januaey ).947 shows that accused 
departed from his organization on an emergency leave for five days. 
effective 22 January 1947 (Pros. Ex. A; R. 6). Accused's emergency 
leave was extended for an additional five days effective 27 January , 
1947 (Pros. Ex. B; R. 7). The accused failed to retum trom emer~enc;y 
leave on 1 February and was carried as "Emerg lv (5 days) to ext (5 days) 
to A:"r'OL 0001, (1 Feb 47)" on the morning report of his organization 
for l February 1947 (Pros. Ex. C; R. 7). 0n·3 February 1947, while in 
an absent without leave status, he -nas relieved from assignment to the 
First Field Artillery Observation Battalion and assigned to Headquarters 
5th Field Artilleey Group (Pros•. Ex. D; R. 7). The morning report ot 
the latter organization shows that the accused retumed to a duty status 
as of 1400 hours, 3 February- 1947 (Pros. Ex. E; R. 8). 

As to Specification of Charge II. 

At ·a.pproximate1¥ 2100, 17 January 1947, accused and his wti'e entered 
the Police Station at Lawton, Oklahoma, for the purpose of obtaining a 
statement from a certain police officer regarding the arrest of two en
listed men (R. 9, 11,.18-24). Four police otticers testified that ac
cused "slammed" his brief case on the desk; demanded to see officer 
Farris; talked in a loud voice; staggered llhen he walked, and in their 
opinion was intoxicated (R. 81 ,9, 10, 18, 25-35). His uniform was 
,n-inkled and his shirt tail was "partially out11 (R. 9, 10, 181 32). 

Technician Fifth Grade Thompson Ylho was on duty as a militaey 
policeman in the station l'lhen accused entered testified that accused 
was 11drwik and pretty loud" and 11 had to take hold of things" to walk 
doffl'lstairs (R. 36). In his opinion accused "created a disturbance" 
(R. J3). 

4. :t::vidence for the Defense. 

Mr. Stetfield, operator of a. s~ating rink, testified that accused · 
came to his place of business about 22001 17 January 1947, to obtain a 
statement relative to the a?Test of the enlisted men, and he was not 
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intoxicated, disorderly or loud (R. 45-47). 

Accused was advised or his rights as a 'Witness and elected to 
testify under oath (B. 37) that his wii'e bad been ill since 1 De
cember 1946 and has been treated in three hospitals for her mental 
condition (R. 40). On the advice or the Post Surgeon who had 
examined his w:lt'e, he secured a five-day leave for the purpose of 
taking her to Brooke General Hospital, Fort Sam Houston, Texas, and 
when be was advised that she could only remain there :for a limited · 
period he wired for and received a five-day extension on his leave 
in order to take her to the Coin Campbell Sanitarium, Oklahoma City, 
Oklahoma (R• .38-40). After completing the trip to Oklahoma City, 
be returned to his proper station ..on 2 February 1947 and reported 
£or duty at 1400, .3 February 1947 (R• .39, 40). He had been under a 
mental strain because or worry- over his w:lt'e's condition, could not 
eat. or sleep; ".lost all track of t:iJne" and did not realize his leave 
expired on·1 February 1947 (R. 41). He served three years overseas, 
principall3' in Germany and had no •time off" (R. 41, 42). 

First Lieutenant Nisley, M.c., psychiatrist at the Station 
Hospital, Fort Sill, testified that he examined accused's wi£e on 18 
January 1947, found that she was entering the "maniac phase of de
pressiTe psychosis" and consequentJ¥ was in need or immediate hos
pitalization (R. 44, 45). 

s • . The ertdence establishes beyond a:rry doubt the offenses charged. 
Accused does not den;y his absence without leave (Spec. of Charge I) 
and while it is apparent that there are extenuating circumstances such 
evidence is in mitigation and not defense of the offense charged. 
The testimony also shows that accused was intoxicated in a public place 
and caused a disturbance therein (Spec. o.t Charge II). Five witnes
ses testified that in their opinion he ns "drunk", loud and boist,
erous and had difficult.r in nlld:ng from the front o! the room to the 
militar,y police desk 1n the basement. The court !ound that his con
duct did not violate the 95th Article of War but was in violation o! 
Article or War 96. 

'While no issue o.t insanit.r ,ras raised at the trial accused· was 
enm1ned b,- a psychiatrist at the Station Hospital, Fort Sill, . 
Oklahoma, on 4 February 1947 and found to be sane and responaible· al-
though 11)µ.g~ nervous and unatable•. · 



(28) 

6. War Department records show accused to be 36 years -of. age 
and married. He graduated from high school in 1928 and fran Alabama 
Polytechnic Institute in 1933. He entered on active duty 23 July 
1940 as a First Lieutenant (Res); was promoted to Captain, 29 De
cember 1942 and to Major, 19·May 1944. His efficiency reports dis
close ratings of vecy satisfactory and excellent from 1940 to 30 June 
1944. For the periods of l July to 31 December 1944 and l January to 
lJ April 1945, he was rated unsatisfactory and re-classification 
proceedings were instituted but accused returned to the United States 
on an emergency leave and no final action was taken in the proceed
ings. On 7 January 1947, he was convicted by a general courtrmartial 
or two offenses·or being drunk and disorderly and sentenced to for
feit $150.00 pay per month for two months. 

?. The court was legally' constituted and had jurisdiction over 
the accused and the offenses. No eITors injuriously affecting .the 
substantial rights of the accused were conmitted during the trial. 
The Board of Review is of the opinion that the record of trial is 1.:. 
gally' su:f'ficie·nt to support the findings of guilty and the sentence, 
and to warrant. confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 61st and 96th Articles of War. 
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JAGQ - CM 3~0567 . lat Ind ~UL 15 1941 
YID, JAJJ:O, Washington 25, D. C. 

TO:· The tmder Secretary of War_ 

. l. Pursuant to Executive Order No. 9556, dated May 26, 1945; 
there ere transpu.tted berewith for your action the record (!f trial 
and the opinion of the Board of Review in the case of Major Robert . 
H. Cameron (0-304818), ·Field Artillery. · · . 

2. Upon trial by general courtrmartial this o.t'ficer was found 
guilty of absence without leave .from l February to 3 February 1947, 
in violation or the 61st Article of War, and of being drmik and dis
order~ in uniform in a public place, in violation of the 96th Ar-· 
¾cle of War. He was sentenced to be dismissed the service and to 
forfeit all-pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. · A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of t,l'ial is legally ~ufficient to support the findings of 
guilty and the sentence, and to warrant conf'irmation of the aentence. 
I concur in tha~ opinion. 

4. ·The evidence shows that an the evening of 17 January 1947 
accused, in connection with his military duties was in the police 
station in Lawton, Oklahoma, in an intoxicated·condition and created· 
a disturbance by "slamm1ng11 his brief case on the desk, demanding to 
see a certain police officer, talking in a loud voice and "staggering" 
down the steps to the room occupied by the military police. He ob
tained an emergency leave on 22 January 1947 for the purpose of. taking 
his wif'e to a hospital, and after receiving one five-day extension ot 
his leave he was two days late in reporting back to his proper station. 

Accused's wife was "entering the maniac phase of maniac depres-· 
sive psychosis" and accused ns advised by the Post Surgeon an l8 
January ,1947 to hospitalize her immediateq. Hs testified tba.t he 
obtained. the ·emergency leave for this purpose but was so worried over 
her ca:idition that he lost "all .track of ti:me11 and did not realize 
his leave had expired. 

A.psychiatric examination of accused on 4 February 1947 resulted 
in the conclusion that although he was 11highly nervous and unstable" 

.. 

5 



(30) 

he was sane and responsible for his acts. In view of the ab'ove diagnosis 
and correspondence received regarding accused's mental condition he was 
transferred to Brooke General Hospital for observation and report by a 
Board of Medical Officers with respect to his mental responsibility. The 

·Board ma.de its report on 21 April 1947 and found that accused could 
distinguish right from -wrong, adhere to the right and cooperate intelli'."" 
gently in his defense. · 

5. War Department records show that accused is 36 years of age and 
married. He graduated from high school in 1928 and from Alabama 
Polytechnic Institute in 1933. He entered on active duty 23 July 1940 as 
a First Lieutenant (Res)_; was promoted to Captain, 29 December 1942 and 
to Major, 19 May 1944. His efficiency reports contain ratings of very 
satisfactory and excellent from 1940 to 30 June 1944. For the periods 
of l July to 31 December 1944 and l January to 13 A.pril 1945 he was rated 
unsatisfactory and re-classification proceedings were instituted but ac
vused returned to the United States on an emergency leave and no final 
action was taken in the proceedings. On 7 January 1947 he was convicted 
by a general ·court-martial of two offenses of being drunk and disorderly 
and sentenced to forfeit $150.00 pay; per month for two months. -

6. Consideration has been given to a letter from Senator Lister 
Hill, dated April 29, 1947J cow of a letter from Honorable Georgia L. 
Lusk, dated March 17, 1947, to The Adjutant General; cow of a letter from 
Doctor Josep~ H. Taylor. to .The Adjutant Gel\eral; cow of a latter .from 
Doctor N. D. Frazin to The Adjutant General, dated March 15, 1947, ,and. 
a copy of a 1;,elegram from the _father of accused to Senator Hill. ~ ; 

7. By a continued course of conduct, culminating in the present 
trial by general courtrmartbl (for offenses one of which occurred just 
ten days subsequent to his convict.ion by general court-martial for iden
tical offenses), accused has demonstrated his tmf'itness to be an officer. 
I.recommend that the sentence be confirmed but that the forfeitures be , 
rezn:1,tted, and that the sentence as thus modified be carried into execution. 

s. Inclosed is a form of action designed to carry this recommenda
tion into effect, should it meet with your approval. 

7 Incls , THOMAS H. GREEN 
l. Record of Trial Major General 
2. Form of action The Judge Advocate General 
3. Ltr fr Sen Hill, dtd A.pr 29/47 -------------------------
4. Cy ltr fr Hon. Lusk, 3/17/47 ( G.C.M.O. 279, 22 Aug. 1947) 
5. Cy ltr tr Dr. Taylor 
6. Cy ltr fr Dr. Frazin,· 3/15/47 
7. Cy talegram fr father of accused 
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WARDEP.1Rmff 
Ill the Otfioe ot 1'he Judge .A.d.Tooate Ge11er&l. (31)

Wuhingtoa 25. D, c • • 
JI.GK • CK 320518 

13 JUN 1947 
UllITED STATES ) JIILIURY DISTRICT OF lQ.SBIIG!OI 

) 
T• ) Trial b;y G.C.K., oonnnecl at J.nr, 

Kedioal Cellter, WubiDgtoa. D. c., 
Ca~a K.EmlETll K. llIME8 )~ 3 Maroh 19'T. DiemiHal. 
(O-l6T6Z60). Quarteraaete:r 
Corp1. ) 

------- . ----·-----·------
OPIEON ot the ~ OF REVIPJr . 

SILVERS, KoAFEB an.cl. ACKROYD, Judge .ldTOOatea 

---------------~---------------
1. The reoord ot trial in the oue ot the ott1oer IIUled abon llaa 

been exami.11ed b7 the Bo&rd ot Ren• and the Board aul:aita th1a • 1 '8 
opiniozi. to Tbe Jl.ldge .ldTOoate General. 

· 2 •. The aocueed wu tried upon the tollodag obt.rgea an.cl. apeo1t1oa111om 1 , 

CKARGE1 Violation. ot the 96th Aniol• ot War. 

Speoitication la In that Captain• Xeueth X. m..,. QYJ, dil., ais 
Waahillgton, Dia triot ot Columbia, on or about 1 .A.uguais 1945, 
with intent to deoein, injve am 4etra11d, wrongtw.17 and 1D1• 
lawtull7 make and utter to Jlalte:r Sergeant Arthur V. lwall. · · 
J\111ior, a oerta111 oheok, in word• and tigur••• aa tollowa. · 
to wits · 

l~.-
. BLUE RIDGB SUMMIT. PA. _ ....(l""'~-'blJ~..J'___ 19 -~. Bo. ___ 

THE FIRS! JIA.llOXAL BAB 60-1629 . -,-or muo Ridge Samiit 

~ to tbl · 
S..._ Ruah ---------order ot &• .•9.00 

n.. aJld no/loo -------··--·---· 
• 

Capt Kenneth K. Bbt.es 

in paymeDt ot a oertaiD debt· then due am owing. he. th; aai4 
Captain KeDJleth M. Bl.me•, then well knowing tha.t lui cl14 aot ban 
and aot 1ntencl111g that h• 1houlcl ban 1utt1o1eat t\mda in the 
Fir•t liat1onal Bank or. Bl• Ridge Smmu. Pema7l-vania• tor tM 

· payment ot 1aid oh•ok. · · 

http:wrongtw.17
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Speoit1oat1oa 21 Ia tbat Capta.ia Kemieth lL Rule.t, QMC, did, 
at Washington, Diatriot ot ColumM.1., on or about i Septeaber 
19'6, with intent to deoein, injwe and d.etraud, wrongtull;r 
and unlurtully alee am utter to Chriat A. :Hitaakea, doing 
buaineea u llt.rkn faffni, at 'Wuhillgton, Diatriot ot Columbia, 
a oert&in oheok, 1A lf.ffd.e and tigarea, .. tollowa, to wit1 

BLUE JUDGE SUMMIT, P.L. _9_Se_.ft_______ 19 ..!!_ ?io.___ 

!RE FIRS? XA.!IONAL BU~ 60-1629 
ot Blue Ridge Summit 3 

h;y,to th.e
order ,.ot __ca_•_h______________ • 15.00 

Fifteen and :a.o/100 -------------- DOLlARS 

Capt Kenneth L Bbuta 

and by .muns thereof, d.id traudulentl7 obt&in· oe.ah or merohandiH, 
or 11.erohandiae and ouh, of the value of about 115.00, he, the 
aaid Ca.pta1n. lemleth K. Hhlea, then ••11 lmowillg that he d14 :not 
ban. encl not intending th&t he abould. ban autfiobat tam• 1a 
the Fir1t lle.tional Bank ot Blue Ridge Sammit, Penna;yl'fallia, 
tor the payment ot aaid oheok. · ' 

Speoitioation 31 (FiJadiag of guilty' diaapproTecl b7 reTini131 
authority-). 

Speoitioation ,1 In that Oaptaia Iemieth K. lluiH, Q)I:, 'beiJlc 
1.Dd.ebted to Mr1. Iora. Rotbieiawr, 1n the l\lll ot about U&&.60 
tor rent and inoiden~, which amount beouie d.ue aD4 pqabl• 
ozi or about 1 .Time 19'6, did,· at WuhiJt.gt;on., I>iatriot ot Col•bia, 
troa about 1 J'lme 1946 to lT Deoaber 1946 diahono~bl1' tail 
and mgleoil to pay •aid debt. 

Speoitioatioa. 51 (Finding ot not guilty}. · 

Speo1t1oatioa 61 In' that Captain XeDDeth lL Hillea, Q)IC, 'bebg 
indel>ted 1;o night Lieutenant Kenneth A. D. Inglil, Royal .Lir 
Force Delegation, in the •• qt abon 112.00, tor a loan, whioh 
amomit beoame due and pqable on or about l September 19"6, dicl, 
at lruhington, Di.ltriot ot ColUllbia, troa about 1 Sept;eaber 1946 
to 1T.Deoember 19'6 diahonorabl,7 tail ud negleot; to pa;, ad• 
clelrt;. ' ' 

.ADDifIOKU. CRlBGB Ia -'Violation ot 6lat "-rtiole ot War. 

,2 
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Specif1oe.t1ona In that Captain Kenneth M. Himes, Quarterme.ster 
·Corp•, did, without proper leave, e.bsent himself' from his 
station at Walter Reed General Hospital, Arni Medioal Center, 
Washington, Distriot of Columbia, from on or about 6 Ja.nuary 
1947 to on or about 10 January 1947. 

ADDITIONAL CHARGE Ila Violation,of the 96th Article ot War. 

Specifications In that Captain Kenneth •· Himes, Quartermaster 
Corps, did, at Washington, Diatriot of' Columbia, on or about 
30 Deoember 1946, with intent to deceive, injure, and defraud, 
wrongfully and unlurfully make and utter to DeDnia Ca.lvert a 
certain check, in words and figures as follows, to wits 

Ii 15-5 P Dec 30 19 46 Ho. 

First National s.nlc, Blue Ridge, S\.IIIJld t, Pa. 

Pay to the 
Order of Dennis Calvert $30.00 

100 -------------------------- Dollare 

Capt. Kenneth M. Himea 

and by means thereof did fraudulently obtain from Dennia Calvert 
about $30, he, the aaid 'captain ltemi.eth ll. Hi.mes, then well know
ing that he did not have ,and not intending that he should have suf
ficient funds in the First NatioDal Be.Ilk of Blue Ridge Summit, 
Pennsylvania, for the payment of said check. 

He pleaded guilty to Additione.1 Charge I and its specification but not guilty
to the remaining charges and apecifioa.tiona. He w&.a found guilty of all 
oharges and guilty of all specifications thereto except Specification 5 ot 
the original ohe.rge, of which he was tound not guilty. No evidence of prev
ious oonviotions was introduoed. He we.a sentenced to be dismissed the aerv
ice, to forfeit all pay and e.l.lowances due or. to beoOlile due and to be con
.fimd a.t hard labor a.t such place as the reviewing authority might direct 
for one year. The reviewinc a.uthority disapproved the finding of guilty of 
~peci.fication 3 of the original charge, approved the sentenoe, but remitted 
the forfeitures and confinement adjudged and forwarded the record of trial 
pursua.nt to Article of War 48. 

~. For the Prosecution 

Charge, Specification l 

On some date in July 1946 the aocuaed executed a.nd delivered to l&i.ster 
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Sergeut Arthur v. Rush, Jr., Headquarters and Headquarters Detachme•t, 
Central Intelligence Group, Washington, D. c., a check in the amount of 
$9.00 drawn on the First Na.tiona.l Bank, Blue Ridge Summit, Pennsylve.nia.. 
The check postdated l August 1946 wa.s given to cover a pre-existing debt 
of $4.oo and a further advance of iS.00. It w&A returned by the drawee 
bank marked "Not sufficient funds. u lliaster Sergeant Rush wu reimburaed 
the $9.00_ sometime in November (R. 21-25, Pros. Ex. l). 

Speoifioation 2 

Chriet A. Nitsakea, proprietor of a·lunchroom at 472 K Street, N.W., 
Washington, D. c., identified a oheck in the sum of $16 which he testified 
accused gave him on or about 9 September 1946 in exchange for·oash in the 
amount shown. The check was drawn on the bank mentioned in Speoifioation l 
and was dishonored and returned with the notation, "Not sufficient tunda. • 
Mr. Nitsakes had never been reimbursed his loss and had not seen accused 
subsequent to the transaction until the day of trial (R. 41-421 Pros. Ex.· 

' 5). 

Specification 4 

There was received in evidence the deposition of Mrs. Nora B. Hoffmaster, 
proprietress of the Locust Grove Inn, Blue Ridge Summit, Pennsylvania,, who 
stated that from 2 February 1946 to 20 July 1946 the accuaed waa her tenant 
and had agreed, at the beginning of.the tenancy, to pay her the sum of $15.00 
per week. She stated that although requested of him, the accused had never 
p!l.id her for any period of the· tenancy. On l June 1946 the amount due and 
owing her was '164.60. On motion of the defense the 9th, 10th, 11th and 
12th interrogatories and anawers thereto of Yxs. Hof.fmaster's deposition 
were stricken from the record. This testimony related to an alleged check · 
not in issue(R. 39-40, Pros. Ex. 4). 

Specification 6 

Flight Lieutenant Kenneth Andrew David Inglis, RAF, a witness for the 
prosecution, _stated that prior to July 1946 he and accused rented a room 
together, each agreeing to pay half of the rent. The witness further stated 
that he paid the rent inoluding accused's part each week for seven weeks 
and that aocused had agreed to reimburse him for half the amount, or $42.00, 
but that exoept for $10 paid him in September no further payments were made 
by a.ocused. Som:1time in August accused "presented" him with a oheck for 
f42.00 but that it was worthless and he oould not cash it. Lieutenant 

·. Inglis had "broached the subjeot" to aooused on several .oocasioDB but had 
not received satisfaction of the debt (R. 30-35). 

Additional Charge I and its S£ecification 

Although accused pleaded guilty to absenoe without leave as alleged 
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in this specification there was received in evidenoe extraot copy of the 
morning report of 9901st TSU, SGO, Detachment of Patients, Walter Reed 
General Hospital for 10 January 1947 showing aooused absent without leaTe 
for the period 6 January to 10 January 1947 (R. 14, Pros. Ex. 1). 

Additional Charge II and its Specification 

Mr. Dennis Calvert, catering manager, Hotel 2400, Washington, D. c., 
- identified a check in the sum of $30.00 dated 30 December 1946 e.nd drawn 

on the First National Bank,. Blue Ridge Summit, Pennsylvania, which he 
stated the accused executed and delivered to him in exchange for cash. 
The oheok was returned 11Uot sufficient funds" and Mr. Calvert, who had 
endorsed the check personally, reimbursed the hotel and sustained the loss, 
for which he was never paid. The check was received in evidence as Prosecu
tion Bxhibit 6 (H. 43-46)~ 

The prosecution offered in evidence the deposition of Mr. Melvin C. 
Bolan, Cashier, First National Bank, Blue .Ridge Summit, Penrusylvania, with 
the proper indorsement of defense counsel showing that the interrogatories 
had been submitted to him before they were te.ken. In his deposition Mr. 
Bolan identified accused's signature on the checks mentioned in the eTi
dence by oomparison of his signature, as it appeared on- his signature card 
at the bank, and stated that accused did not have sufficient funds on 
deposit to meet payment thereof when they were presented. The last deposit 
by,acoused had been ma.de on 3 July 1946. The defense objeoted to such tes
timony, contending that the cashier had not been qualified a.a a.n expert, 
but withdrew suoh objeotion as to all the oheoks except the one given to 
Sergeant Rush in the sum of $9.00. The court overruled the objection (R. 
35, Proa. Ex. 3). 

4. For the det'enae 

The accused, at hia request, and being cognizant of his rights a.a a 
witness, elected to· testify iri his own beha.11'. He related domestic diffi-

·oulties culminating in his wife's securing a divorce in December 1946 a.nd 
being gra.nted custody of their child. He had made an a.llotment to her in 
the aum of fl50.00 per month. He maintained a residence a.t Blue Ridge Summit, 
Pennsylvania, and was oommuting from Washington to suoh plaoe. The indebted
ness incurred with Mrs. Hoffmaster was for the family's rent. Acouaed stated 
that he had made some arrangements with hia commanding officer, 1,ajor Pohl.nan. 
to liquidate his debts, but he did not know what debts had been paid. The 
la.st payment he had received from the finance officer was on l December 1946 
and accused asserted that until July (1946) he had depoaited .1110ney in the 
bank. He did not know, until the cheolca which were introduced in evidenoe 
had been returned by the bank, that he did not have funds on deposit auffi• 
cient for their honor.· The accused admitted owing the debt• alleged but 
stated that he ·intended to pay nthese people." He asserted that he h&d been 
drinking excessively from July to December 1946 (R. 48-53). 

6 



On cross-examination accused admitted that when he gave the oheck to 
Dennis Calvert (Spec., Chg. II) he knew that he did not have funds aui'i'i
cient to meet payment thereof. He had intemed "taking it up." He stated 
that his total pay and allowances a.mounted to about $370.00, but asserted 
that he also Jll&intained a home in Grosse Point, Michigan, and had sent 
some money to that place, but he oould not recall the a.mounts, which were 
"small. 11 He did not use arr:, pe.rt of his December pay to liquidate e.ny of 
his debts because he had bought some presenta and ''went out New Years Eve. 11 

Accused admitted oocupying a room with Fli£}1t Lieutenant Inglis a.nd acknow
ledged owing the flight officer $32.00. In response to a question by the 
oourt, aooused stated that he had promised Major Pohlman that he would set 
aaide $50 or #60 per month to satisfy his debts and that he did this f'or 
two month&, the remainder of his pay being used for "entertainment" (R. 48-62). 

No further evidence was presented by. the defense. 

The court, on its own motion, called Lieutenant Colonel Beverly Smith, 
Chief, Neuropsyohiatric Service, Walter Reed General Hospital. Colonel 
Smith had studied accused's case history and interviewed him eeveral times. 
lie ata.ted that accused was not psychotic, that he was aue, lc:Jew the dif• 
ferenoe between ,right and wrong and wa.s able to adhere to the right and 
that he was able to pe.rticipate intelligently in his defense. He stated 
fu.rther that accused had e.n antisocial personality, meaning that "the ma.n 
does not conform to the usual demands that society places upon him to be
ha.ve. a Considerable drinking and other factors, including laok of finan
cial responaibility, oontributed to render him antisocial (R. 64-67). 

/ . . 
6•. The action ot the court in o-verruling the defense objection to 

the testimocy of the bank cashier was in no manner prejudicial to a.caused'• 
rights. Ordinarily a. bank oa.shier, by Tirtue of' his duties, is competent 
to render an opinion regarding the source of handwriting by a. ·oompa.riscn or 
specimen.a. The party offering the witneu ahould, however, &f't'irmatiTely 
show by proper questions and answers the qualitication of the witlleH 
(Wharton'• Criminal Evidence, Vol. II, P• 1700). It there be &»:f doubt 
that Mr. Bolan wu properly qualified, it 1a suf'f'iciem; to state th&t ao
cuaed admitted giTing all the ohecka alleged in the apeoiticationa, and 
with the exception ot tbB $9.00 cheok given. Sergeant Ruah he a.oknowledged 
that the indebtedness for which they were given wu unsatisfied as of the 
time of trial. 

Although hospitalized f'or a portion of the time within which the offemea 
are alleged to have been committed, there ii no evidenoe in the record tend• 
ing to show that aoouaed was legally irrespoll.Sibl• f'or azq of' his aota or 
conduct. To owe money is no offense but the t'l.ilure of an officer to ma.1ce 
payment under oiroumsta.ncea impugning his honor and integrity ia a Tiola-
tion of Article of War 96 (Winthrop'• l4ilitar;y Law and Precedents, Reprint, 
p. 715J CM 2H930, Cur~, 47 m S76,S83). The testillloq of Mra. Hottu.ater 
ani Flight Lieutenant lis ahow that although aocuud at -n.rioua tiaea · 
made prOJlli.sea to pay all or part of the debts, due them he exhibited total 
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disregard to ~uch creditors. using his money for what he describnd as en
tertainment. He admitted that heavy dri:nlcing oonsum.ed much ot his salary. 
Und~r the facts and circumstances from which these obligations arose, and 
accused's failure to pay them or make reasonable effort to satisfy the 
parties, the.court was fully justified in finding that aocused's·neglect 
and failure. was ot a dishonorable nature. · · 

The accused admitted giving all the ohec)'s set forth in the pleading 
and admitted that eaoh was returned fron the drawee bank unsatisfied. Ex
cept for the $30 check given to Mr. Calvert on 30 December 1946t which 
a.ooused admitted giving with knowledge that he did not have sufficient 
funds on deposit to meet payment thereof, there is not sufficient evidence 
upon which to base an inference that the other checks were given nthen well 
knowing- that he did not have a.nd not intending that he should have suffi• 
cient .funds••• for the payment of said check." In fact the record fails 
to show the condition of his account a~ the time he gave the checks to 
Master Serieant.,Rush and to !fr. Nitsakes. Although the issuance of a check 
against an account which is in fact insufficient at the time of issuance 
to meet payment of_suoh check, or which is nonexistent or will be insuffi
cient upon prompt presentment for payment because of prior outstanding 
checks which will deplete the acoount, is preswnptive eviden oe of fraud, 
the maker being charged in the ordinary case with knowledge of the condi
tion of his account. the inference of fraud must be based on some proof 
of the actual oondition of. the account at the time the check or checks 
was given. Here is where the record is silent in respect to the checks 
dated l August 1946 and 9 September 1946. Nevertheless, as a matter of 
military law, the utterance of checks, without maintaining sufficient funds 
on deposit to provide for the payment upon presentation, in itself consti
tutes conduct discreditable to the military service in violation of Article 
of War 96, regardless of intent to defraud or guilty knowledge (CM 249232, 
Norren, 32 BR 95, 102-103, 4 Bull, JAG 341)~ We conolude, therefore, as 
to the check given Master Sergeant Rush on or about l August 1946, and 
the check given Mr. Nitsakes o~ or about 9 September 1946, the record is 
legally insufficient to support the findings that such checks were made 
and uttered with intent to deceive, injure and defraud. 

6. War Department records show that accused is 33 years of age, and 
was inducted into the Army of the United States as a private on 3 April 
1941. Prior thereto he had been employed in a clerical capacity with the 
Ford Motor Company and a.s a salesman with the Coca-Cola Company. On 3 
July 1942 he was commissioned a seoond lieutenant, A'OS, at the Quarter
master School, Camp Lee, Virginia. On 31 August 1942 he was promoted to 
first lieutenant and on 29 October 1945 to captain. An efficiency report 
dated 31 December 1945 gave him a numerical rating of 5.5, or superior, 
and a similar.report dated 31 December 1946 rated him as unsatisfactory. 

7. The court was legally constituted e.nd had jurisdiction over the 
accused and of the offenses. Except as noted herein, no errors injuriously 
a.ffeoting the substantial rights of the acoused were oommitted during.the 

7 

http:oonsum.ed


tria.l. The Board or Review is of the opinion tha.t the record of trial 
is lega.~ly sufficient to support the findings of guilty or the Charge 
and Specifications 4 and 6 thereunder, legally sufficient to support 
only so much of the findings of guilty of Speoif~oa.tions land 2 of 
the Charge as involves findings that on the dates alleged the accused wrong
fully and unlawfully-made and uttered. the described checks to the parties· 
alleged and did fail to maintain a balance in the drawee bank sufficient 
to meet paym,nt thereof, in violation of Article of wiar 96, legally suffi
cient to support the findings of guilty of Additiona.1 Charges I and II 
and their speoifioations, legally sufficient to support the sentence and 
to warrant confirmation of the· sentence. Dismissal is authorized up'on con
viction .of viol~tion of Article of ilar 61 or 96. 
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JJ..GK - CJI 320678 lat acl 
·r:·171¥D. JAGO. Wuhington 25, D. c. ..,-, 

't0a The Under Secretary otWar 
< 

l. Pl.u-auant to Exeoutin Order No. 9556, dated May 26. 1945, there 
are transmitted herewith tor 7our actio». the reoord ot tri&l u4 the opiDion 
ot the Board ot Renew in the case ot Captaia Kenneth K. m.1 (0-1575360), 
Quartenu.ster Corps. 

2. Upon trial b:, gener&l court-martial this otticer wu tound guilty' 
of unlawf'ull7 making and uttering three ohecka with iatent to defraud 
(Speoitications l &D.d 2 ot the ChargeJ Add'l Chg. II ud SpecitioaUon)J 
of _dishonorably tailing to pq a d•bt ot $16'.60 tor rezrt and inoidentala 
owed to his landlady (Speoitication 4 ot the Charge)J ot di1honorabl7 
tailing to pay a $32.00 debt owed to a flight otfioer ot the Royal Air 
Force (Speoitioation 6 ot the Charge), all in violation of Article of War 
96 J and ot absence without leave trom 6 January to 10 JuU&17 1947, in 
Tiolation of Article ot 'liar 61 (Additional Chg. I a.Dd Speciticatioa). 
He waa eentenced to be diamissed the serTice, to torteit all pa:r aad al• 
l01Jancoa due or to become due a.Dd to be oontiaed at hard labor at 1uoh 
place as the· reTiaring authority' might direct tor one year. 'the reTi•• 
ing authority diaa.pproved tbs finding ot guilty ot diehonorably tailia.g 
to pay one ot the debta (Spec. 3 ot the Charge). approTed the aeatenoe. 
but rem.1 tted tho con.tine:ment &nel torteituree and torwarded the record ot 
trial tor action pursuant to Artiole ot War ,a. · 

3. A •Ul1Ullal7 ot the evidenoe 1DIA1' be tound in the acoompa¢ng opinioa 
ot the Board ot Renew. I concur in the opinion ot the :!bard that the record 
ot trial ii legally sufficient to support the fiJlding1 of guilty of the Charge 
and Speoitioations 4 and 6 thereunder (di1honorable failure to pay debts), 
lega.lly sufficient to support only so much ot the findings or guilty of 
Specitioations 1 and 2 ot the Charge (mald.llg and uttering trauduleat cheolce) 
u fiDd• that aoouaed wro12gtully and Ul'llawtull;y :made and uttered the desoribed 
ohecks to the parties alleged &l'ld did .fail to maintai~ a balance 1A the drawee 
bank sufficient to meet payment thereofJ and legally sufficient to aupport 
the aente».ce and to warrant confirmation of the aentence. 

On some day in July 1946 a.oouaed executed and delivered to Muter Ser
ge&D.t Arthur v. Rush a oheck da.ted l August 1946 in the sum of $9.po a.Dd 
drawn on the First National BaAk:, Blue Ridge Summit. Pennaylvanu.; The 
oheok wu diehonored b:, the drawee ba.nlc but Rush was reimburaed the amount 
thenot ia .November 1946. .On 9 September acoused procured Mr. Christ.A.. 
Nitaakea. a. ta.vern opera.tor in Waahingto.u, D. c., to cash a oheok for him 
in the sum ot $15.00. The check was diahonored and Mr. Nitaak•• wa.a never 
reimbursed his lou. Prior to 1 JWle 1946 the accused became indebted to 
.Mrs. Nora Hoft'lla.atu. Blue Ridge Summit. Pennsylvania., in the sum ot $164.50 
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tor reat. Although he promised on varioua ooouions 1lo -.ke payaeat thereof 
no pa.rt of the debt wt.a ner pt.id. On or about 1 September 1946 aoouaed be
Ot.m9 indebted to Flight Liell'\cnaallt Kenneth .A.. D. Inglis, Royal .Ur Foroe, 
1n the sum. ot $32.00 by reuoa ot a rentt.l agreUlat. Although pt.ymen.t wu 
requested of aoouaed aneral times, the debt wu never pt.id. On or about 
30 December 1946 the aoouaed executed to Mr. Demu.a Calvert, Hotel 2400, 
Wa..shingto:a, D. c., a check in the aum ot 130.00, and received ouh therefor. 
The oheok wu diahonored by the drawee bank and 14r. Calvert wa.a never reim
bursed tor h1a losa. A.ooused testified that he mer he did JIOt have 1utt1-
oiant twlds in ba.:n1c to p~ this check, but expected to meet it. the aocuaed 
plet.ded guilty to abaenoe without lean tor the period 6 January- 1947 to 
10 Januaey 1947. The reoord indioates that sometime ia October 1946 he wa.a 
atta.ohed to the Detaohment or Patients, Walter Reed General Hospital. Re 
had experienoed domestic dittioultiea uad hi• wite procured 1. ~1'90rce ia 
December 1946. Medical testimoq produced in the cue indioai;e9 that he 
wu a.t all tiJDea mentally reapomible tor his aota but pouea.ud all anti.; 
_aooial personalit7 marked by tinanoia.l irreapomibility am heaT,r dr1nk1ng• 

.A.tta.ohed to the record of trial are Jlumeroua lnters from peraou re• 
questing oclleotion ot worthlHs oheoa Uld rela.ting cirounsta.noH shOll'iag 
that such perso.ns, including enlieted persomiel, han been victimized bf 
aocuaed' a miaoonduot. In e.n efficiency report dated ~l December 1946 it 1a 
atated. •ae has been exoeedingly unreliable ewn under oloae auper'Viaion.• 

I reoommend that only 10 much ot the tindillge ot guilty ot Speoitioa.tiom 
l a.nd 2 of the Charge be apprond u ti.Dda tha.t accused, on the d&tea a.lleged. 
wrongtully u.d unla.wtully made and uttered the deaoribed oheob to the partiea 
alleged and did fail to maintain a be.lance to hie aocoUJlt in the drawee bank 
sufficient to meet payment thereof in 'Violation ot J.rtiole ot War 9oJ alll4 
tha. t the aentenoe a.a appro-nd b7 the reviewing authorit7 be oontiraed ud 
oa.rried into execution. · 

4. lnolosed is a form of action deaigned to oarry,into etteot the tore-
goiag. recommendation. should 1.• meet y-our appro 1., 

THOMAS H. GREEN2 Inell 
l. Record ot tria.l Major General 
2. Form ot aotioa The Judge Advocate General 

-------------1--------------------------
( n.·~.u.o. 2hL, lO Ju.ly 1%7) • 
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WAR DEPARTMENT (4].) 
In the 0.ffice of The Judge Advocate General 

Washington 25., D. c. 

JAGK - CM ,3205.80 

UNITED STATES ) 
) 

v. ) 

Private First Class JULIAN ~ 
J. JEFFERSON (42059801)., ) 
3420th· Ordnance Medium Auto ) 
motive Maintenance Company. ) 

26 · JUN 1947 

CONTINENTAL BASE SECTION 

Trial by G.C.M• ., convened at 
Munich., Germany., 28 and 29 
January 1947. To be hanged 
by the neck until dead, 

OPINION of the BOARD OF REVJEVf 
SILVERS, McAFEE and ACKROYD., Judge Advocates 

1. The Board of Review has examined the record of trial upon 
rehearing in the case of the soldier named above and submits this, 
its opinion ta The Judge .Advocate General. 

2. nie accused vras tried upon the f'olloiring Charges ·and Spec1-
. .fications: · 

CHARGE Ia Violation of the 92nd Article of War. 

Specification: In that Private First Class Julian J~ 
Jefferson, 3420th Ordnance Medium Automotive Main
tenance Company, did, in conjunction with Private 
Herbert Brown, 657th Ordnance Amnunition Company., at 
or near Munich, Germaey., · on or about 25 June 1946, 
with malice aforethought, wilfully., feloniously, de:.. 
liberately, unlawf'al.ly and with premeditation, kill 
one Hans Habermann, a human being., by shooting him 
with a pistol. · 

· CHARGE II: Violation _of the 69th AJ::ticle of War~ 

Specification 1: I.n. that Private First Class Julian J. 
Jefferson., 3420th Ordnance Medium Automotive Main
tenance Company., having been ~ placed in confin... 
ment in Post Stockade 514th Quartermaster Group Flak 
Caserne., on or about 18 April 1946, did, at Flak 
Caserne on or about 26 April 1946 escape trom said. 
confinement before be was set at liberty by proper 
authority.. · 
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Specification 21 In that l'~iva~ E'irat Claes Julian J. 
Jef!erson, 3420th Ordnance ~dium Automotive Maintenance 
Company, having been duly placed in cont.tnement :1n 
Post Stockade 514th Quartermaster Group Flak Caserne, on 
or about 29 J'lllle 1946, did, at Flak Caserne, on or about 
20 August 1946 escape !1'0111 said confinement betoro he was 
set at liberty by-proper authority. 

He pleaded not guilty to and was found guilty o! all Charges and Speoi
!ioations. No evidence o! any previous conviction waa introduoed. All 
the members oi' the court-martial present at the time the eumtence was 
adjudged concurring, he wa;, sentenced to be hanged b,y the neck until 
dead, The reviewing authority approved the sentence and forwarded the 
record ot triai !or action under Articlo o! War 48, 

3. This is a trial upon rehearing. At tho original h~aring the 
acou.'!lod was convicted upon Charges and Speoitications identical with 
those aet forth herein. He was sentenced to be hanged by the neck 
until dead.· The reviewing authority, upon advice ot hie 1tat! judge 
advocate and a.t'ter due consideration, disapproved the sentence and 
ordered a rehearing betore another court thereafter designated and. 'l'rhich 
heard this case, · 

' . 

4, Evidence for toe JTosecution. 

Jingela Weiss, a German civilian residing at Leonhards'bach, Ge;rmany, 
testified that tor sneral months prior to 25·Jun1 1946 she had been a 
!riend o! the· aocu:ied, YthODl she called nJoe" Je!!erson, and H11rbert 
Broffll, both u,s. soldiers on duty in Germ~. At about l7l0 houn, on 
the evening of 2S June l946, W.sa Wei@s, the acouaed and Brown Mre at 
the homo of 11 Mrs. Rempel" . located near the Autobahn loading from MUnich 
to In~olstadt. Tho accused and Bro"l¥ll wue drinking schnapps and Mz-1, 
Rempel, her daughter and Mis& Vftiiss WON drinking co!tee, Broffll became 
in!uriated at 1,rrs. Rempel becau:,e she "was supposed to han insultod 
nu, /jiu Weiri,a/'1, A 'brawl ensued after 'Which tho men lett., Broffll carr,... · 
ing some· blankets and accused carrying some blankets and a bag, Miss 
Weisa accompanied the men to a nearby latrine but the two men returned 
to the Rempel house to get some cigarettes which Brown asserted he had 
le.tt behind. They :remained at the house about i'ive minutes and then 
started back to the latrine to :rejoin Miss Weiss. Aa they left the hoUBe 
the second time, accused had a pistol in his hand and !ired several 
shots into the house. Brown also had a pistol, smaller than that ot the 
accused and when they :rejoined Miss Weiss, Brown stated, "I will go 
to the Autobahn and make a man caput." l:lisa Weiss stated that she 
tried to restrain Brown but that he "pushed me aside and 1'ollowed 
Jei'!erson who w~s already walking ahead, to join him." Miss Weiss re
mained to the :rear, Brown "caught up11 with accused near the Autobahn 
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a"ld the two men were st:md:ing on the sa'Ue side of the hig:nvay with 
Jefferson to the r:i.ght of Erovm when the witn3ss saw headli~hts of· a 
car-approaching. Bro'\Vl'l signaled for the car to stop but w2s unsuccess
ful and this car proceeded on toward :,:unich. $\nether car, proceedi."lg 
in the sar.:e dfrection approached and storpeJ. Brown opened the door 
on the ri;;ht side of the car, 11 leaned" inside, shouted soi!!ething in 
1nJlish w:1ich the 1-11.tness co'.lld not understand and then she heard a shot. 
Someone in the car cried out for help and then a seco!:d shot was heard. 
:Srown carr.e out of th'3 car, turned aro'.l!ld and called to the witness, 113nookie, 
co::i.e here". ;_,_lGs ·,ieiss stated that she became frightened and ra"l avray 
behind the br~dge. One or two minutes elapsed between the firi."lg of the 
two shots. Later, the witnass i;Ot in a truck wi.th some colored solc.iers 
and made her way to the apart:nent of her sister in the to,m of Leonardsbach. 
un the follo,dn5 mornL"lg accused car1e to the apartment and told 1,iiss 
·,ie iss that "Brown shot so quickly that it was a dream to him. 11 She 
asked accused whether the "nan" -Nas dead and he replied "the rr:an is dead" 
but she coc1ld not rer.iember ,-1het:1er he said thnt 11Jefferson or Brown kil
led the man". ',,hen relat:inb that the man was dead accused made a gesture 
with his hand, vmich the witness reinacted before the court and v:hich is 
descri.bed on page 16 of the record as follows: 

11Pros: Le£ the record i:idicate that the witness made a 
motion of pointing t!ie pistol toward the ground 

· and pulli..YJ."'. the triccer. 

11Def: No objection." (R. 7-17). 

i3.ss ~;eL,s exa..':lim:d two pistols which were exhibited to her by t1:e trial 
judi;e advo-::ate. She stated that the larger one looked like Jefferson's 
and that the s::ialler one could have oeen i3ro,m I s be cause it had no 
T'.!1.Gazine in it. By stipul~tion of t~1e parties duly signed and agreed to 
by the accused there was introduced in evidence a rr.ap of lieichsbahnlager 
III, the area identified as covering the scene of the crime, ir.cluding 
the bridge cilld highway lead:ing from Ingolstadt to i:,:unich (R. 20; Pros • .C.:x. 
1). 

0n cross-exa'!lination, hli.ss t,eiss admitted that' sho was a pr:1.s:->ner 
of' the military authorities, that she had l:::no-.vn Bro-.m for about seven 
months, and that they had quarreled at times "about jealousy" but al
though she had knoYm accused for c!-bout six months she had never found him 
to be quarrelsome. At the request of defense counsel, the vritness marked 
the nu.11eral 11 411 at the place on the map (near the latrine)· where she 
testified that she was standing when the shootin~ occurred. The defense 
then queried, "You couldn't see Bro,m and Jefferson then, v,tien t.1-ie shots 
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1·,ere fired, CO'.·ld you';" To which the witness replied, 11 The last rhot 
was fired close at the place where l stood, fired by Jefferson." (R.21) 
(It is not entire~ clear if the ·.vi tness referred to the shooting at 
the Rempel house or out on the hutob~hn.) 

U,;_)on redirect examination l~iss \"ieiss testified th2. t she had seen 
Dro-vm I s pistol in the afternoon before the shooting and th.s. t 11 he had a 
hook and with this he had to push the expended shell out of the g1.m11 

(R. 23). 

At about midnight on 25 Jtme 1946, and in the course of his offi
cial duties, Corbinian ~ruck, a German policeman assigned to the 9th 
District, 1:U."l.ich, vrent to I-ieichsbahnlager III and made an investiga
tion of an incident "IThic~1 had been reported. He was accompanied by 
another police officer and at about 01001 officers 11Steve and 1iagner" 
arrived. The policemen found an automobile, lmown as an "Audi", a 
de lid body, five or six "nine millimeter shells", half of v,nich were ex
pended and the other half unexpended. The witness indicated on Prose
cutioa-Exhibit l the position of the car and the body, identified Prose
cution £xhibits 5 and 7 as being q pict'.ll'e of t.~e dead body and the 
..-.u.:li, respectively (R. 24-27). · · 

Johan 1fagner, also of the Ninth District Police, :Munich, identi
fied Prosecution Exhibit 5 as the dead man he and policeman Druck 
found at the time and place heretofore mentioned and he also recognized 
Prosecution Exhibit 7 as being a photograph of the 11 ..;.udi car of that 
driver. 11 9n motion of the defense, the statement "that driver" was ': 
stricken from the record as being a conclusion of t.1-ie -,.-i.tness not based 
on actual kno·,.,..ledge (R. ·28-29). By agreement of counsel, and the 
written consent of accused thero was introduced in evidence as Prosecu
tion i;;xhibit 2 the followinc stipulation: 

"It is stipulated by and betvteen the I)rosecution and 
the Defense, Yd.th the consent of the Accused, that if Clen:ent 
0teve, German civilian policemrui assicned to the 9th.Station 
in ~ich, Ger::1any, ,rere ~resent in court he '{TO:.tld testify 
under oath as a witness as follows: 

"That on $ June 1946 in the course of his official 
duties he relieved German civilian polica:ran i·;agner as guard 
over tl1e body of E-:ins Haber:r.i.ann at the bridge buttress on the 
1.i.l.tobahn leadinG from ~unich to Ingolstadt and near the 
Iteichbahnlager III, and remained on guard over the body until 
Joseph Gra.rrnal o.::d one !;iedorhofer of the Davo.rian Hed Cross, 
~;iunich, Germany, placed the body in en amoulc:nce at about 
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1G45 hours on said date and took sar.i.e to the Institut Fur 
Gerichtliche LedizL'1 und Krimirulist .Cer Universi tat in · 
1riunich, Ger::1a:n;0 • !Ie then delivered the Audi automobile, 
License ho. 1~8274, marked on the left door, 1;,'.G'Z Bavaria 
274,' to the Headc;_unrters of the 508th kilitar-1 Police 
Battalion L"l .uunich, Germany. 

"Sibned an,:1 c.greed to at 1Iunich, Gerr.iany, this 28 day 
of Janua~-, 194?." (11. 30). 

Josef Leister, a crLninal inspector of the hlunich police, testified 
that on the morning of 26 June 1946 he made an invosti6aticn of an 
11 incidenttr in the vicinity of Reichsbahnlager 3 in ;:.,il.Jlich, Ger.nany. 
'l'ihen he arrived he found a car of the military goverw.ent, which had been 
driven by one Habermann, standing near the bridge. He then examined • 
.the dead body. Ee stated that Prosecution Exhibit 5 ".Vas a true picture 
nf the dead body he found and that from the inside pocket of the deed 
man I s jacket he rer.iovud a German driver's license, car registration 
certificate and card-pass or vehicle pass. These papers were received in 
evidence, without objection, as Prosecution Exhibit 3 (R. 31, 32). The 
Germ.an driver1 s license describes the person of Hans fiabermann of Eunich, 
Germany. The car registration certificate describes an "Audi11 (auto 
union) and states that the vehicle is the property of the United States 
1:ilitary Govern,nent, Bavaria, AFO 403, u.s. Army. The 11 card-pass11 which 
is entitled, 111,u.litary Government of Germany, Temporary Registration" 
contains the following: "Name: Habermann, Hans; Age: 38; Sex: 
1:annlich; Permanent h.ddress: Munchen, Kaufingerstrasse 5/III; Occupation: 
Kaufmann. 11 ,;iith the foregoing ipformation .the inspector tagged the body 
for further identification and notified his widow in order that burial 
arrangements could be made (H. 33). Joseph Graml, ambulance driver for 
the Snvarian Red Cross arrived at the scene at about 1400 hours 26 June 
1946, "picked up11 the dead body of Hans Haberna.'1!1 and took it to the 
11 Institut .fur Gerichtliche, 1,'.edizin und Kriminalistik, Der Universitat, 
Munich," where Dr. :'iolfgang Laves perfonned an autopsy. The result of 
this autopsy was described by Dr. Laves as follows: 

11 Q. \','hat did you find as a result of such autopsy? 
~i.. I found as a result of this autopsy, several wotmds, and 

two sorts or·wounds. One group was to be described as 
shot wounds, and a second group of wounds were lacer
ated nounds and cut wounds and so on. And all these 
wounds were located at the head and at the neck of this 
Habermann • 

• st Q. ':Yas there more than one gunshot wound? 
A. Yes, there were two gunshot wounds. 
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:, 

·.::ill you -descr5.be those _in detail, please? 
Une wound was situated at the left side of the chin 

and the surroundings of this wound I found powder burns 
a~d powder traces in the skin. This wound was combined 
v;i th a· wound channel crossing the superficial parts of 
the neck and the bullet had left the body at the left 
side of the neck some centi."lleters below the left ear. 

1;as that wound ,fatal? 
'l'hat wound was not fatal. And there Yras to be found a 

second shot wound. This Ymund entered below the left -
the bullet had entered t},e body below the left ear and had 
left the skull some centimeters over the right ear. The 
wound chan2:el had crossed the basis cf the skull and the 
brain, left pa.rt of the brain we call medulla oblor..gata -
that is the line bet,·,"een the brain and the spinal cord. 
This part was cut off by this bullet, if it is allowed to 
describe- it in this manner. And at the entrance of this 
wo~cl I could not find powder traces. This wound had 
caused tr:e death. 1HH~ " (R. 36). 

The doctor was of t:-ie opinion, although he could not say definitely, 
th.3. t the so-called 11 superficial wounds" or scratches on the head and 
r,eck ,-rare the· result of a struegle which ensued betv,een the first, or 
non-fatal shot., and the second or fatal shot. Both bullets had entered 
_the left side of the victim•:: head. On cross-examination, Dr. Lavos 
stated ·that he could not determine the caliber of the bullets due to 
the elasticity of the skin and the shattered condition of the skull 
bones, however, he was of the opinion that death had been instantaneous 
"after the second 11ound11 (n• .'.3&-40). . 

Ernest .; • Brady., 13th :,:ilita:r7 Police CID, testi.fied that at about 
114 :1511 on 26 June he investigated the incident on the Autobahn near 
F.eichsbahnlager III in ~unich. He found the dead body of a civilian. 
Hear the oody he found a 7.65 millimeter pistol containing an empty 
shell casing,. 4 blankets, a raincoat, a musette bag containing a ca'T1era, 
leather case and othe~ items. O:n the ground nearby he also found an 
expended 9 millimeter shell casing. There were blood stains about the 
car and one of its r'r.indovrs was "smashed." 

By reference to ~rosecution EY.hibit 1 (map of the area) the witness 
explained to the court the exact positicn of all the items·he described. 
1:r. Brady examined the He:.1pel house and removed a 7.65 millimeter 
projectile from the floor. He also removed a 9 millimeter projectile 
from a bea!!l. iie had to 11dig11 the projectiles out. The German policeman 
who accomp~ied him found two empty 9 millimeter shell casings on the, 
ground near the house. ' . 
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The witness stated that he fobd an enlisted man's pass made out 
to Julian Jefferson in the musette~bag heretofore mentioned. The pass 
was properly. identified and without objection was received in evi
dence as Prosecution Exhibit 4 (R. 48). 

The following exhibits which were offered by the proHcution were 
also identified by Mr. Brady and without objection were received iri 
evidence: · · ·· 

Prosecution Exhibit 5. Picture of the dead body of Hans 
Habermann (R. 48). , 

I 

Prosecution Exhibit 6. Close view of the head of Hans Habennarin 
(R. 49). 

. 
· Prosecution Exhibit 7. Photograph of "Audi" automobile (lei't . 

hand drive, two door· type) with markings "MGE Bavaria 274n (R. 49). / 

Prosecution Exhibit 8~ Photograph or· sonie (GI) blankets and a: 
raincoat (R. 49). · 

Prosecution Exhibit 9. Photograph of the "Rempel" house with 
•holes" in the window (R.-50). . . 

Prosecution Exh:i,bits 10 and 11. Photographs of. •bloodsta:ins"· 
idenUfied by the witness as being on the Autobahn high~ (R. 50-,51). 

Prosecution Exhibit 12. Box type camera with markings "ERO" in 
an imitation leather case (R. 52). . • 

-- Prosecution Exhibit 13. Guernica automatic pistol~ 7.65 mm No~ 
70196 without .clip. The witness identified this pistol and testirled 
that 'When found. the empty shell casing therein was firmly • jamned":: (R.53). 

Prosecution Exhibit 14. Herstal automatic pistol, 9 iDm No. 10785, 
1'ithout clip. The witness testified that 11 5 minutes later I asked. Mr~· 
Jefferson if this was his pistol and he identified the pistol as being 
his pistol" (R. 54). · · · · . -

Prosecution Exhibit 15. Pistol clip (fully loaded) containing 9 
mm armnunition (R. 54). 

Prosecution Exhibits 12 to 15 inclusive were wi tl:ll!lrawn at the con-
clusion of the trial. ·---. 
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On cross-examination i.:!r. Brady admitted that he was not a bal
listic expert, his knowledge concerning the caliber of the projectiles 
he "dug out" of the Rempel house havi.r].g been obtained from a report he 
received from a CID ballistic expert lR. 56). Upon redirect examina
tion, Brady p~oduced a box containing.three expended shell casings, 
each i:iarked on the bottom "9mm 194411 and which were identified as hav-· 
ing been found in front of the Rempel house. These items were re
ceived in evidence, without objection,.as Prosecution Exhibit 16 
(R. 57). The witness identified and there was received in evidence 
without objection as Prosecution Exhibit i7, the 7.65 mm projectile 
which he stated ha had "dug" from the floor of the Rempel house. In 
like manner, there was received in evidence as Prosecution Exhibit 20, 
the 9 mm projectile which the witness testified he saw 11Mr. Chandler 
bore out with a stick from the beam in the Rempel house. 11 (R. 58). 

Prosecution Exhibits 18 and 19 were the 7.65 mm expended shell 
cosing found in the pistol of similar caliber (Pros. Ex. 13) near the 
body of Habermann and the 9 mm expended shell casing also fcnmd nearby 
(R. 57, 58). 

Kirt 1:eurer, a Gennan police officer, testified that he accompanied 
an ilmerican military police to the home of the 11family Kein, at . 
Grosslappen 42" on 29 June Yihere they arrested accused and removed a 
pistol from his 11 left side" (R. 61, 62). It was stipulated that.if 
:First Lieutenant James B. Percival, 508 Military Police Battalion, were 
present he would testify that on 29 June 1946 he was duty officer and 
that the ~ccused and a Herstal 9 nm automatic pistol, Serial No. 10785, 
were delivered to him at 1fdlitary Police Headquarters (R. 66) • It was 
also stipulated that Hans Miller, if present, would testify that he knew 
Hans Habermann, a civilian employee in the Military Government motor 
pool, and that on 29 June he saw his dead body and also witnessed the 
burial thereof in a cemetery (R. 67). It was further stipulated that 
the projectile,Agent Brady removed from the floor of the Rempel house 
was .-,.65 mm and that the projectile he removed from the beam of the 
housll was 9 mm (R. 63, 64). By still another stipulation it was agreed 
that. if Hans Huber :were present he would state that on 25 June 1946 he 
was the dispatcher at the civilian motor pool, Military Government of 
Bavaria, Munich, Gennany, that on said date he dispatched Hans 
Habermann, an employee of the military government on a trip to Ingolstadt 
and return using an Audi automobile, License No. 118274, marked 111.GE 
Bavaria 27411 and that this was the same vehicle sho'Wll in Prosecution 
~xhibit 7. He also would. state that Prosecution Exhibit 5 was a picture 
of Hans Habermann (R. 60; Pros. Ex. 22). . 

~ ' 
. Prosecution Exhibit 21, the testimocy it was agreed would be giV'en 

by Mrs. Rempel were she present in court is set forth in detail as 
follows: 
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"That on 25 June 1946 Private Julian Jefferson was at her 
home at Reichsbahnlager III., libnich., German;y. Private . 
Herbert Brown and Angela Weiss also came to her home on this 
date. BroVlll became angry with her about something she said 
regarding Angela VIeiss, and Brown slapped her in the face . 
and also slapped her 17-year old daughter. Brown, Jefferson 
and Angela vVeiss then left her home and shortly thereafter 
Jefferson returned for some cigarettes he and Brown had left 
in this house. ~hile Jefferson was in the house Brown re
entered the house and hit Otto Klassen in the head with a 
pistol and then shot her husband with the pistol. Bro,m and 
Jefferson then left and immediately thereafter 4 shots were 
fired outside of the hou i:e., two of which shots came through 
the windpw in the house. She then left the house to go to a 
neighb~r and at that time saw Brown, Jefferson and Angela 
·~teiss walking toward the Autobahn. -A short time later she 
heard three shots fired from the·direction of-the Autobalm 
Yrhere Bro,m, Jefferson and Angela Weiss had gone." (R. 59). 

Viithout object:!.c:n there ware received in evidence certified copies 
of the guard reports of the 514 Quartermaster Group (TC) for the dates 
25 April 1946 and 19 August 1946 showing accused from confinement to . • 
escape on t.11e dates mentioned (R. 67., 68; Pros • .Exs. 26-27). 

Evidence for the Defense. 

The defense called Captain William M. Harris., Mc, 98 General Hos
pital, l'lho testified that he had examined "a .soldier by the name of 
Brown, 11 and that in his opinion Brown was insane both at the time or the · 
alleged offense and at the tiIM of the examination (Nov. 1946). Captain 
Harris described in detail Bro'l'II1 1s condition and stated that he was 
suffering from schizophrenia (R. 69-72). The accused, after having his 

. testimonial rights duly explained., elected to remain silent (R. 73). 

5. Accused is presumed to have been sane at the time of the 
· offenses charged against him and no question as to his sanity was at 

any time raised. Should there have been any suspicion as to accused's 
·sanity., the reviewing authority was fully authorized to suspend action 
on the charges pending the consideration of a report or·medical offi
cers convened under appropriate Anrry regulations (par. 35£., MGM., 1928). 
Our consideration of the record is therefore predicated on the . 
assumption that the accused was., at the time of the alleged offenses., 
so far free from mental defect, disease., or derangement as to be ,~le 
concerning the particular acts charged both to distinguish right from 
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wrong and to adhere to the right and that at the time 0£ the trial he 
possessed sufficient mental capacity to understand the nature ot the 
proceedings and to intelligently cooperate in his defense. (pars. 78!., 
112!, 63, 1ICM 1928; see also par. 2 1 Wa:r Department Techn~cal Bulletin 
(TB }Jed. 201) l October 1945.) Insanity being a personal d~tense., the . 

-question of Brom•s· mental copdition lfas immaterial an the issue of 
accused's· criminal responsibility for the homicide herein, and this 
is so whether accused be considered an aider and abetter or a prin
cipal in the first degree. Evidence of Bro'Wil I s insanity, however, 
was properly admitted by way-of supplying the court with·a complete 
picture of the!!!.§. gestae. 

The evidence shows, without contradiction, that on the evening 
ot 25 June 1946 the accused and Brown were each armed with pistols 
and both the cl.rcumstantial and direct pro(?f are such as to leave no 
doubt but that accused's pistol was 9 mm and Brown 1s weapon was ?.65 mm. 
Brom1•s pistol "jammed" after every shot., that is to say., the shell 
casing swelled in the breach and the gun.l'IOuld not., of itself., eject 
the ,casing. Bro11Il carried a "hook" or ram to expel each ·casing. Both 
9mm and 7.65 mm projectiles were found imbedded in parts of the Rempel 
house where the witnesses described the events preceding the killing of 
Hans Habermann. When Br01m and accused left the house, after the brawl, 
Brom announced that he was going to the autobahn and "make a man Kaput. 11 

This is a German expression for killing someone. Angela Weiss attempted 
.to restrain Brown lrlrl.le accused walked ahead, indicating more than pas
sive cooperation. They reached the side of the highway and took posi- . 
tions a few feet apart and parallel with the highway. ·Jefferson was 
to the right of Br01'1Il so that, considering the direction of traffic 

J (vehicles operate-on the right side in Germany) Brown stood between 
Jefferson and any approaching vehicle. Bro11ll signaled an approaching . 
car to stop. It failed to stop•. Hans Habermann, returning to Munich 
in his automobile in ~e performance of his duties with the Military 
Government, saw Brown's signal and stopped. The right door of his sedan 
was opened and BroV(ll leaned inside. The evidence india1tes that 
Habermann was unarmed. Screams for help were heard in German. A shot 
was fired. Shortly thereatter a second shot was fired, although Mrs. 
Rempel stated. there ftre. three ·shots fired at this time. Habermann had 
a non-fatal pistol wound on his left chin and neck and some scratches 
on his neck. ·Another bullet had penetrated his brain and caused sudden 

. death. All of this leads very conclusively to the belief that Brown 
fired the first shot (non-fatal), grappled 'With the deceased, and that 
accused fired the fatal or second shot,· for it is to be remembered that 

.Brown was obliged to perfo:nn the cumbersome feat of ejecting the shell 
casing after each firing of his piece. The ?.65 mm pistol found at 
the ecene of the tragedy contained no magazine, and an empty shell casing 
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remained in the breach of t::is pistol. 1:0 otht::r 7.65 shell casing was 
found at the place of the crime. The pistol taken from accused when he 
was a:,prehended was 9 mm and several empty shell casings of similar 
caliber we.re found at the scene of the crime. '.':hen the door of the car 
was opened Habermann obviously turned ::is face arid body to the right 
facing the soldiers and therefore exposed the left side of his face 
and head to attack. ','ie t:1ink the foregoing ·:ias the prosecution's theory 
of the case and it is adequately borne out by the evidence. If ac-
cused fired the fatal shot, no further discussion would appear to be 
necessary to s:-iow a brutal, wholly unprovoked murder. That accused w-c1s 
at the place of the cr:i.Jlle standing beside Brown is adequately eho-;;n by 
eyewitnesses. These witnesses related the braTils, disorders and shoot
ings by accused and Brown immediately preceding the killing of Habermann.· 
The circumstantial evidence appears to be compelling that accused fired 
the fc1tal shot while Brm-m was grappling with H~bermann. 

"Circumstantial evidence is not resorted to as a secondary 
or inferior species; i.e., because there is an absence of 
direct evidence. It is admissible even when there is direct 
evidence. There is no general r,tle for contrasting the vreight 
of circumstantial and direct evidence. The assertion of an 
eyewitness, who is absolutely trustworthy in every respect, may 
be more convincing than the contrary inferences that appear 
probable from circumstances. Convers~ly, one or more circum-
stances may be more convincing than a plausible witness. 11 ( 1tM, 
1928, P?l'• 11212., p. ill.) 

But if it be considered that accused did not fire the fatal or even any 
shot., he is none foe less guilty of murder • .i!;ven under such a theory of 
the case, t.~e evidence conclusively shows that accused was an aider and 
abettor ,n10, under both Federal and military law, is treated as a prin
cipal. (See Sec. 332, Fed. Crim. Code, 18 USCA 550; CM 320062, Yentzer; 
CM 285969., Sanders, 10 BR (ETO) 255, 256; CL.i 295677., Keech, 28 BR {ET0) 
22., 28; v:inthrop 1s Kil. Law and Precedents, Reprint, p. 108.) 

The introduction in evidence of the guard reports for the periods 
alleged showing entries of confinement to escape was sufficient to make 
a prim.a facie case of escape from confinement as alleged in each speci
fication under Charge II. 

6. The charge sheet shovrs that the accused is 22 years of age and 
has no allotments to dependents. He was inducted at Camp Upton., New 
York., on 13 December 1943. 
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.. 

7. The court was legally constituted and had jurisdiction over 
the accused and of the offenses. No errors injuriously affecting 
the substantial rights of the accused were conrnitted during the trial. 
In the opinion of the Board of Review the record of trial is legally 
suff'i'cient to support the findings of guilty and the sentence and to 
warrant confinnation of the sentence. · Death or imprisonment for life 
is mandatory· upon a conviction of violation of Article of Ylar 92. 

l~n~:ve _________________,Judge Advocate 

' ' 
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.IA.GK • CJI 320580 1st bd 
·,If 

'WD, JMO, Wa.ah11gtoa 26, D. C. -, 

'lOa The Under Secretary of War 

1. Herewith transmitted for the actioa of the Preside11.t are the record 
ef trial a.ad opinion. of the Board of Ren• ia the cue of Prin.te First 
Clase Julian J. Jefferaoa (42059801), 542oth Ordnance Medium J.utomotin 
llaintenanoe Comp~. 

2. I cono\lr in the opiJLion of the Boe.rd of Review that the record 
of trial ia legally auf'ficient to support the findings of guilty and the 
sentence am to warrant confirmation of the sentence. I recommend that 
the sentence be commuted to di1honorable diaoharge, forfeiture of all pay 
and allowances due or to become due, a.nd oonf'iaement at hard labor for 
the term of the natural life of accused, and that a u. s. penitentiary be 
designated u the place of confinement. 

3. Inoloud a.re a draft of a. letter tor your aignature tran.sm:1 tting 
the record to the President for his a.otion a.ad a form of Executive action 
designed to oa.rry into effect the recommeadation hereiu.bon made, ahoulcl 
it :meet w1th your appro'ftl. 

I Iaols THOUAS R. GRED 
1. Record of trial Major General 
2. Drft ltr aig USW The Judge .Advocate Gemral 
3. Fora of Ex aotiOA 

------------------------------·-----------
( :i-.c .111.0. 250, 15 ,Tuly 19/,9) 
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~lAR !EPARTMENr 
In the O!fice of The Judge Advocate General 

Washington, D. c. 

JA.GH - CM 320600 

UNITED STATES ) EASTERN PACIFIC WIID 
) PACIFIC DIVISION, AIR TRAISPORr COMMA.ND . 

v. ) 
) Trial by o.c.M., convened at 

Captain PETER w. HurCHESON, ) Fairfield-Suisun A.nq Air Base, 
Jr. (0-1544527), Yedical ) California, 15 February- 1947. · 
1dm:1.niatrative Corps ) Dismissal, total forfeitures, 

) and confinement !or one (l) 
) • ;year 

OPINION of t~ B<l\RD OF REVIEW 
HOI'TE:rBrEIN, SOLF, ani SMITH, J~dge Advocates 

l. The record of trial in the case o! the officer named above has 
been examined by the Board o! Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused waa tried upon the following Chargea am Specifi
cations a 

CHARGE Ia • Violation of the 93rd 1.rticle of War. 

Specification la In tb&t Captain Peter w. Hutcheson, Jr, 
Squadron •G•, 1504th A.rriry .Ur Farces Base Unit, Eastern 
Pacific Wing, Pacific Division, lir Transport Comand, 
Fairfield-Suisun A.rrrrJ .Ur Baae, California did, at the 
Station Hospital, 1504th A.rat:, Air Forces Base Unit, 
Fairlield-.~uisun Army Air Base, California, on or about 
4 October 1946, felonious~ embezzle by .f'raude:at~ con
verting to his own use One Hundred-!ifty am no/100 
($150.00) Dollars o! lawful money of the United States, 
the pt"operty of the Station Hospital Fund, intrusted to 
him as custodian !or the use an:! benefit ot the Hospital 
patients and enliated per•onnel of Squadron •a•, by the 
Commanding Oftieer. · · 
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Specification 2a (Disapproved by the reviewing authority). 

CHARGE Ila Violation of the 95th Article of War. 

Specification la In that Captain Peter w. Hutcheson, Jr, 
Squadron "G", 1504th Army Air Forces Base Unit, Eastern 
Pacific Wing, Pacific Division., 1ir Transport Command., 
Fair!'ield-Suisun ArJII¥ Air Base, California, did, at the 
Station Hospital, 1504th Art1rJ .lir Forces wrong.tully and 
dishonorabl,y neglect bis duties as an Officer and as 
Custodian of the Station Hospital Fund by -wrongttlcy 
taking One Hundred-titt.y and no/100 ($150.00) Dollar• 
in lawtul money at the United States .t'rom said FunEi 
and substituting therefore his personal check, ill 
words and figures as f'oll01'8, to wit: 

EXCH.A.NJE NATIONil BANK 

TAMPA, FLA. 4 Oct 1946 NO--~ 
Pay To The Cti:-der of Cash $ 150 oo/u. 

One Hundred and f'itt.y and no/100 ------ OOLIARS 
Peter W. Hutcheson., Jr 
Capt MAC 0-15445?1 

' ·in the amount of One Humred-fifty and rw/100 ($150.00) 
Dollars, he the said Captain Peter w. Hutcheson., Jr., 
then well knowing that he did not have and not intend- . 
1ng that he should have sufficient funds in the Exchange 
National Bank., Tampa, Florida far the ~nt of' said 
check. • 

Specification 2a In that Captain Peter w. Hutcheson, Jr., 
Squadron •o•, 1504th Arntf Air Forces Base Unit, Eastern 
Pacific Wing, Paci.tic Division, Air Transport Command, 
Fairfield-Suisun Army Air Base, California did, at the 
Station Hospital, 1504th J.:rnry Air Forces Base Unit, 
Eastern Pacific Wing,· Pacific Division, Air Transport 
Ccmna.nd., Fairfield~uisun Army 1ir Base, California 
on or about 10 October 1946, without the permission o! 
the Custodian, 2d I.t Lawrence J. Pasake, wrongfully and 
dishonorably take Seventy-five and no/100 ($75.00) Dol
lars in _lawful money of the United States from the said· 
Station Hospital Fund cash box a.nd substituting there
fr.re his personal check, in words and figures u follows, 
to nta · 
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NA.T IONA!. BANK OF CCl.l:MERCE 

SAN ANrOm:O, TEXAS 10 Oct 1946 NO ____ 
Pay To The Order Of Cash $ ?5 oo/xx 

Seventy - five arx:l. no/100 ---------- DOLIA.."1:/S 
Peter w. Hutcheson·Jr 
Capt MAO 0-1544527 

in the am::>unt of Seventy-five and no/100 Dollars, he the 
said Captain Peter w. Hutcheson, Jr., then well knowing 
that he did not have am not intending that he should have 
sufficient funds in the National Ba.nk of Commerce, San 
Antonio, Texas i'br the payment of said check. 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty or Charge I and Specification l thereof, guilty of Specification 
2 of Charge I with exceptions and substitutions, guilty of Charge II and 
Specification 1 thereof and guilty of Specification 2 or Charge II ex
cept the words "without permission or the cu.-3todian, 2d Lt. Lawrence J. 
Pasake •" Evidence of one previol.28 conviction for absence without leave 
from 21-to 28 March 1946 was iroperly introduced. He was sentea::ed to 
be dismissed the service, to forfeit all pay and allowances due ar to 
become due, and to be confined at hard labor fer a period of one year. 
The reviewing authority disapproved the ·finding of guilty of Specifi
cation 2 of Charge I, approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

J. The evidence for the prosecution is summarized as followiu 

The accused was identified as being in the military service. He was 
stationeti at Fairfield-Suisun A.rruy Air Base, California, at the time of 
the commission of the alleged offenses. Colonel Pazdral, commanding of
ficer of the station hospital, at that post, stated that he appointed 
ac~ed custodian of the hospital fund (R 22) ·and identified the order 
by which accused. was appointed (R 22) and the order relieving him (R 2J). 
These two orders were admitted in evidence (R 23) and show that accused 
was appointed mess officer and custodian of the hospital tum on 31 Augu:,t 
1946 (Pros Ex D) and that he wae relieved of these duties on 9 October 
1946 {Pros Ex E). . 

A statement showing the assets, liabilities, net worth, capital and 
income account of the hospital fund for the per1c,d l October to 8 October 
1946, inclusive, together with a certified true copy of a certificate of 
transfer dated 8 October 1946 was admitted in evidence as Prosecution 
Exhibit H {R 26). That part of the certificate signed by the accused 
stated that the attached statements were a complete and accurate record 
of the status of the hopital tund. That part of the certificate signed 
by Lieutenant Puake, accused's successor, stated, 111 am satisfied as to 
the accuracy of the statements of the Hospital Fund and accept the custodian
ship .from Peter w. Hutcheson, Captain, MAC, as of close of business 8 October 
1946.11 • 
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Colonel Pazdral te1tified tm.t he did not have personal knowledge of 
the exact date the certificate was signed by Liea.tenant · Pasake (R 26). 

A signed statement of Second Lieuten&Rt l&lfNnoe J. Paaake waa ad
iidtted in evidence as Prosecution Exhibit C, pursuant to an oral stipulation 
that he would so testify if presem; in court (R 20) • Therein he stated that 
on 9 October he was officially designated custodian of the hospital fund 
vice Captain Hutcheson and bad been inf'ormed of this assignment by Major 
Donald F. Babb, prior to that date. He checked the books on either 9 or 
10 October 1946 and found the fund in good comition. The accused lett 
the station for the Presidio of San Francisco on 13 October 1946. .lt that 
time the certificate of transfer had not been signed by the accused al
though it did contain his (Lt. Puake 1s) signature. He further stated that 
dur~ the period .from 9 October to 13 October he was kept busy with two 
other jobs. 

Corparal Jesse c. Schrock,who waa discharged prior to the trial, had 
been assigned to the hospital as mess clerk, and maintained the hospital 
fund records and books (R 21). His deposition which was admitted and . 
read in eTidence (R 17; Pros Ex B) showed that as mess clerk he had acceea 
to the hospital fund cash bo.x and sa.te. On a date which he could.not 
reaember; he found a $75.00 check bearing the lignature ot Captain Peter 
w. Hutche1on, Jr., with a note attached, in the hospital f'und'sa!e (R 18). 

Major Babb testified that on Monday moz-n:Lng, 14 October 1946, Corporal 
Schrock called hu attention to th11 check and note (R 22). On Tuesdq 
aorz:dng Ccarporal Schrock brought the check to the attention ot Lieutenant 
Paaake (R 2lJ Proa Ex C). On the following Wednesdq or Thursdq Lieuten
ant Pa1ake received a telephone call .trom Captain Hutcheson who 1tatecl that 
he had cashed a check tor $150.00 and that it 11prebab~ would bounce back.• 
The accused wa.s intonied ot the $?5.00 check awl uked wliat he propoHd to. 
do about it. He replied that he wuld mat. it good the tollO'W'ing Fridq
(R 21J Proa Ex C), · 

On 21 OctGber Lieutena.nt Pualce. and Corporal Scbrook viiited the 
Bank ot .lmarica and. there found in the hospital tund accwnt, a cheok 
dated 4 October 1946 and. bearing the signature ot Captain Pete:r W, 
Hutcheson, Jr. It 1t'U ..,de payable to cuh and the amount. thereat, 
$150.00, bad been charged agaiMt the hospital tund account (R 19-2lJ 
Pros Ex.I B1 c). · · _ 

Colonel Pazdral testified that he had not euthoriHd Captain Hutche1on 
to ca.ah checka for himleU or other ottiDera .trom tbe hffpital tu.ad. Hn- . 
ever, it was the custom to acce~ ottJ.cen ' check& 1n ~nt ot 111111 billl 
(R 25). 
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Corporal Schrock in his depgeition testified on cross -interrogatory 
that one check •was cashed by the accused in my presence and the other
* **was caahed without 1ftY know-ledge• {R 20). 

A check in the amoum; ot $150.00 dated 4 October 1946 drawn on the 
Exchange National Bank ot Tampa, Florida, bearing the signature of Captain 
Peter ir. Hutcheson, Jr., was identified by Colonel Pazdral and admitted 1n 
evidence, with 11 no objection" by the defense (R 23-,i4J Pr• 1k F).

' 
A check in the amount or $75.00 dated 10 October 1946 drawn on the 

Nationa1 Bank of Oonumrce, San Antonio, Texas, bearing the signature of 
Captain Peter w. Hutcheson, Jr. with an attached note stating "Corporal 
Scbrecka Don't deposit this until I get Uf¥ bank statement-will let you 
kn01r--Captain Hutcheson, 11 was admitted in evidence with 11 no objection• by 
the def'enae, after being identified by Colo:ael Pazdral (R 24-25; Pros Ex 
G). 

The $150.00 check which was returned by mail by the Bank o! America 
marked •no funds" was turned over to Lieutenant Pasake. He gan this 
check, together with the $75.00 check and attached note, to Colonel Pazdral 
(Pros ED B, c). 

It was 1tipulated that the account 1n the name of Lieutenant Peter w. 
Hutcheson, Jr., with· the Exchange National Bank ot Tampa, Florida, bad been 
closed on 17 July 1943 .and that there were no .tunds on deposit to coTer the 
$150.00 check 11ritten on 4 October 1946 when it wu presented far ~m; 
on 15 Octoeer 1946 (R 36J Pros Ex J). 

A letter tran the National Bank ot C0m11Brce, San Antonio, Texas, 
identified by Major Donald F. Babb, was auitted. in evidence nth •no 
objection" by- the defense (R 29) as Prosecution Exhibit I. This letter 
states that the •account ot Peter w. Hutcheson Jr. with us ns closed on 
April 10, 1946.• 

First Lieutenant Sidne;r L. Hal.em, Budget and Fiscal Officer, 1504th 
J,.nq Ur Ferces Basa,..Unit, testified that he audited ·the hoapital .tnnd ac
count in late No'l'ember or ear4r December 1946 (R 9). At this thle be 
found a $75.00 check and note in the fund. Be alao tound a receipt signed 
by Major Babb for a $150.15 dishonored check (R 10). The report et audit 

.was admitted 1n evidence as Prosecution Exhibit A (R 11). Page 2 of the 
audit listed two in'egularities, the dishonored check fr:,r $150.00 and the 
check for $75.00. Page 4 of the audit listed Ullder "other expenses" dis
honored checks 1n the amount of $239.40. This was explained by the witness 
u consisting ot $11...25 1n dishonored checks gi-ven in paymem; ot bills by 
transients, Jrajor Babb's receipt far the $150.00 check nth a fitteen cent 
bank charge,-and the $75.00 check.signed by Captain Hutcheson that had not 
been F9aented tt1r p&yllllnt. · 
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Lieutenant Pasa.ke, in his atatement, stated that· on 22 October 1946 
he received t225.00 .t'r011. the accused to reimburse the fund but that this 
money was returned by him (R 20-21). On 2 December 1946 the accused gave 
Majer Babb $225.00 to reimburse the fund and it was accepted (R 30). 

l!ajar Donald K. Hudson testified that he was the investigating of
ficer in this case. Arter advising the accused of his rights under Article 
of War 24, certain questions were propounded and answered (R 31). A copy· 
or the questions am answers was read to the court, without objection by 
the defense. iccused stated to the investigatitlg officer that although the 
order relieving him of the custodianship was publi1hed on 9 October, he did 
not sign the certificate of transfer, required by Army.Regulations 40-590,·· 
until after he bad returned from the Presidio in November and that he con
tinued bu work as mess officer after 9 October. During this time he bad 
access to the safe and it wa.s not necessary for him to unlock it when he 
cashed the last check. The check dated 4 October was ShOlftl to him by Major 
Hudson and the accused admitted tmt it bore his signature 'and that it ns 
cashed by him while he was the official cust~dian ot the hospital fund (R 
3.3). Major Hudson further testified that he remembered shoring accused the 
check dated 10 October 1946 in the amount of ;75.00 with the attached note 
and the accused admitted that it was his check and bore his signature (R 
34-J;). The accuaed al.llo admitted that he wrote the nete an4 that he did 
not have f'l,mds in the bank to caver either check, but that he was going to 
make them good (R .33).

, I . 

4. The evidence !or the defense 18 SllD1Blarized as .tollOW'B a 

Lieutenant Allen R. P:Uce testified that the accused gave him $225.00 
at the Presidio on 22 October 1946 to deliver to Lieutenant Pasake, cus
todian ot the hospital fund. The defense introduced an affidavit made by 
the witness which wns accepted as Defense Exhibit l (P. 37}. It stated 
that "Said sum was to reimburse the .f'u.nd !ar two personal checks that the 
said Captain Hutcheson had cashed with money from the fund" (R 38). Lieu
tenant Pike delivered this money to Lieutenant Pasake. 

Major Donald F. Babb, as a character witness !or the .accused, testified 
that he bad known him aince Z11ugust 1946, that the manner ot performance 
ot his duties had been very good., and that the accused had done excellent 
work in all his usignmenta (R .38). . 

Lieutenant Jechiel Herchtus testified that he had known the accused 
since September 1946, had been with him socially on many occasions and had 
never seen him acting disorderly. The accused always conducted himself as 
an officer and a gentleman (R 40). 
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Lieutenant Thanas G. Wilkins testified that he knew the accused iliti
mately at Greenville, South Carolina, during May, June, and July 1946. 
He stated that the accused 118.S a tine person as a .friend and a good example 
ot a gentleman (R 44). . 

The accused, after •eing advised o! hia rights by the court, elected 
to make an unsworn oral statement (R 46). He stated that the certi.ticate 
of transfer was not signed by Lieutenant Pasake until 14 October 1946, after 
he (accused) had left and reported to the Presidio, and that he did not sign 
the certificate of tranater until after he returned during the latter part 
of October or the first part of November. He continued acting as mess of
ficer am custodian o! the hospital fund through Saturday noon, 12 October 
1946. 

5. Under St1eeification l o! Charge I, the accused ns convicted or 
embezzlement on or about 4 October 1946 of the sum of $150.CO lalfful money 
of the United States, the property ot the station hospital .fnncl intrt1Sted 
to him as custodian. The evidence ot record shows conclusively that while 
accused was custodian of the hospital .t'und he took the sum of $150.00 .from 
the fund and replaced it with his personal check.· Accused admitted that 
he cashed the cheek with money .from the f'und and also admitted that, at 
the time, he knew he had no account in the drawee bank. The evidence 
further shows that the check was deposited in the hospital rund account 
in the Bank of America and ,ras returned unpaid. 

The mere taking or the money temporarily tor accused's personal use, 
even it bis worthless cheek had not been sti>stituted there tor, would have 
established embezzlement. 

"The act of a. custodian or (company tunds) in borr~ 
them for even temporary personal use constitutes the offense 
or embezzlement. The fraudulent conTersion, which is the 
essence ot the offense of embezzleuent, exists in such case 
despite the tact that acomed may han intended. to return the 
money• (Cl{ 192530, Brown, l BR 383; Dig Op, JI.G 1912-40, Sec 
451 (18)). 

Accused's tender on 22 October 1946, and the later repayment on 2 
December 1946, et the 1110unt or the check constituted no dei'eDSe. The 
evidence therefore supports the !indings of guilty or Specification l of 

, Charge I. 

Speci.ticttion 1 of Chgge ll allege1 that the accused committed the 
same acts llbich in substance form the basil or the embezzlement charge 
in Specification l of Charge I, in violation of Article of War 95. The 
discussion u to t.he evidence with respect to Speci!ication l ot Charge 
I ill equally applicable to this specification and need not be repeated. 
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Though in substance the same transaction is alleged in each specification, 
the nature ei' the two charges is different and it was proper to allege 
the embezzlement as a violation ot Article of War 9.3 and the acts 01' the 
accused as conduct in violation 01' Article of War 95. The Manual tor 
Courts-l!arti&l states a 

"Thie article (Article 95) includes acts made punish
able by aey other .lrticle of War, proVided 1uch acta amount 
to conduct unbecoming an officer and a gentlemanJ thus, an 
officer who embezzles military property violates both this 
and the preceding article• (RCM 1928, par 151, p 186). 

The same principle is applicable where the t-und8 embezzled belonged to 
the station hospital fund am theretora accused's acts conatitute a 
Violation ot both Article ot War 93 and Article of War 95. · 

It 1a noted that Specification l ot Charge II alleges tha.t accuaed. 
"did, * * * neglect bis dut1e1" by {l) ffO?lg.t'ully taking eiso.oo .trcm the 
hoepital fund and {2) by eubstituting theretor h11 per1onal check with u
autticient funds in the drane bank. It may be questioned whether the 
phrue "did, * * * neglect his duties• is a proper allegation since h11 
acts amOUllted to a :miateuance rather than to a nonfeuanoe. In &rf1 event 
the apecitieation alleges two acts {l) wrongtul.lf talcing the money- and (2) 
1ub1tituting theretor h11 warthle11 check. It may be qu.11ti0ned al.lo, 
'Whether the 1pecit.Lcation is duplicitous and mi1leading u to what is 
intend-4 to be charged aa a violation ot Article of War 9S, by Httinc 
torth U offenHI therein the embezzlement Of the $150e00 and the cuhas 
of a bad check. The specification 1D tact allege, both act,•• 1:laul.
taneoua part.I ot ODe tranu.ction, which is alle,;ed u om charp of 
1 oonduct un'beooming an officer ·and a pntleman.n It lloe1 not, therttCll't, 
appear th&t the epecitioa.tion 11 duplicitoua, :S:Ttn 11' it wre, there 
wu no objection made to th• apecitication and the record ot trial doe, 
not 1h01r th&t accuaed wu in aey way millead or hil 1ub1tantial riaht1 · , 
prejudiced thereby, The allegations that the accuaed knff hi did nn 
ha"H tund.1 1n tht bf.Ilk and did not int.end that bl ebould ha.Te, nre 1,ip
ported by th• evidence. 'l'here.tare, lince it wu alleged and prond that 
accua1d auhed hil wortbl.111 check .from the fund ot which h• wu cuatodian, 
knowing that he had inautticient .tund.1 1n the bank to meet it, it pr111nt1d 
tor pqment, am without int.ending that he 1hould han, it 11 tht opim.on 
of thll BCll.rd that he ~· guilt:, o.t a violation ot Article of War 95, 

• 
~t2iti21tion 2ot Cha.FU II baa a relation to Specification 2 ot 

Charge I similar to that ot Specit.Lcati•n 1 •t Cbarp II to Speoitioation 
of Charge I. Speo:1.tioation 2 ot Charge I, honl'er, cb&rpd tht acwatd 

with the. larceey, on ar about 10 October 1946, ot the 1um of .,,.oo, the 
iropert7 ot the ltation hoep1tal .tund, in Tiol&tion ot Article ot War 93. 
Under thu 1pe0Uication tbl acouHd. ..... , by excepti,0111 and aubltit'lltiou, 
tound not pilt7 ot larcecy b1t guilty ot em'bezzlem1nt, Btcauat ot tM 
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Vfil"i.;i.nce bet~en the findings am ttie allegation, the findings of guilty 
of 3pecification 2 of Charge I were disapproved by the reviewL,g author-
.: ... ' 
... u ..1 • 

Specification 2 of Charge II alleges the same acts which formed the 
b.::.sis of the larceny charge, but es acts constituting conduct unbecoming 
a.n officer and a gentleman in violation o! Article of War 95. This 
specification alleges that the accused 11 did * * * on or about 10 October 
1946, without the permission of the Custodian., 2d Lt. L&wrence J. Pasake, 
wrongfully and dishonorably take Seventy-five and no/100 ($75.00) Dollars 
in lawful money of the United States from the Station Hospital Fund ca.sh 
box and substituting therefore his personal check, * * * then well know
ing that he did not have. and not intending that he should have sufficient 
funds in the National Bank of COIDm9rce, San Antonio, Texas far payment or 
said check. 11 The court found the accused guilty except the words "with
out the permission of the Custodian, 2d Lt. Lawrence J. Pasake." 

/ 

The same question lfith respect to duplicity arises in this specifi
cation as was discussed above with respect to Specification l of Charge 
II. As in the latter, this specification also, in effect, alleged one 
transactio"l of which the two acts were contemporaneous parts, as a vio
lation ·; Article of -.var 95, and therefore it does not appear in fact 
duplici'.,ious. In any event, as stated with respect to Specification 1 
of Charge II, there was no objection and the record does not disclose 
tha:·. the accused was mislead in an,y way ar that his substantial rights 
~r.; :...rejudiced thereby. 

While it is true the accused was found not guilty of larceny but 
guilty of embezzlement under Specification 2 or Charge I, this was not 
a finding that accused dici not wrongtully take the money .from the station 
hospital fund cash box. The disapproval of the .findings of guilty of 
embezzlement under Specification 2 of Charge I was apparently based upon 
the variance between the allegation and findings by the court, am not 
because of any failure of proof. While the acts alleged under Specifica
tion 2 of Charge II may be substantially those forming the basis of the 
l~ceny, or or the embezzlement:. as the court found it to be, under 
Specification 2 of Charge I, the two specifications do not charge of
!~nses of the same nature. While either larceny er embezzlement may 
also constitute an offense under Article of War 95, a finding of not 
guilty of either is not necessarily inconsistent with a finding that 
accused is guilty of an offense, llhere he is also charged, under Article 
of War 95, with certain acts constituting conduct unbecoming an officer 
and a gentleman, even though the same transactions may have fanned the 
basis of both charges. In considering the legal sufficiency of the find
ings o! guilty or Specification 2 of Charge II, the only questions are, 
first, 'Whether the fact.a alleged in Specification 2 o! Charge II do or 
do not allege conduct unbecoming an officer and a gentleman, and second, 
'lrl1.cther the facts were proved by competent:. evidence. 
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It is noted that Specification 2 of Charge II did not include the 
allegation that accu.,ed was custodian of the .fu'nd, as did Specification 

at· Charge II. It did allege a taking "without the permission of the 
custodian," but er this allegation accused -.as, by exceptions,· found 
not guilty-. Apparently this phrase was excepted because the court thought 
the evidence showad that accused was in fact still custopian of the fund 
on 10 October 1946. Whatever the reason for this exception, the specifi
cation now stands as it the excepted words had not been in the specifica
tion originally. In view of the finding of the court the ta.king ot the 
money from the cash box cannot be considered wrongful and dishonorable as 
alleged, upon the ground that it was taken without permission. \It must 
be found wrongful and dishonorable for som, other reason. T-he striking 
of the allegation as to lack of permission is otherwise immaterial, if 
the allegations as they stand. after the exception, l'till allege conduct 
unbecoming an officer and a gentleman. In the opinion of the Boa.rd, the 
allegations remaining, that the accused "did * * * wrongfully. and dishon
@rably" take $75.00 from the station hospital fund cash box and substitute 
therefor his personal check, knowing that he did not and not intending · 
that he should have sufficient funds in the bank for payment of the check, 
allege acts constituting conduct unbecoming an officer and a gentleman. 

There remains for consideration 'Whether the evidence supports the 
findings of guilty. It was shown that the accused did, on or about 10 
October 1946 take $?5.00 !raJl the hospital fund and substitute there.tor 
his personal check, well kn.airing that he had no account in the drawee 
bank. The evidence is clear that accused had been relieved as custodian 
o! the f'und at the ti.me of the alleged offense, but that it had not been 

, officially- transferred to the new custodian. Therefore, whether accused. 
was technically custodian ar not, it would appear that he was still charged 
with the responsibility o! the funds intrusted to him. and thus he ll'Ou.ld be 
guilty o! embezzlement even if he intended to borrow the money only tem-

. poraril,Y. The only real effect of substituting the check, with attached 
note, !or the money taken would be to acknowledge the taking at the time 
a.rd shn an intent to return the money. In the ~ case, cited above, 
it was stated that the borrowing of money from a fund !or a temporary
perfonal use by' the custodian of the tund constituted an embezzlement . 
and that the fraudulent conversion existed despite the fact that accuaed 
m,q have intemed to return the money. On the other hand, if accused 
be considered aa in no sense the custodian on 10 October, his acts nre 
equally reprehensible, for then the evidence shon that he took the cash 
frOll a .tund int.rusted to the care of another, and substituted his worthless 
check therefor. Whether or nGt larceny could be established, in view of 
the showing of intent to return the money, clearly his aets constituted 
a violation of J.rticle of War 95. As predously stated, we cannot con-
11ider the accused 1s acts wrongtul and dishonorable because of aey lack of 
permission, in view of the eftect of the court I s finding of not guilty with 
respect to the words "without permission ot the custodian." There is no 
evidence showing that accused was given permission .to cash the cheek from 

' 
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the f'und in question am. even though he had been given such permission, 
since his check was drawn on a bank in which he knew that he had no account, 
his act would still be conduct unbecoming an officer am a gentleman. There
fore, it is the opinion of the Board that the nidence supports the allega
tions that accused's acts were wrongful and dishonorable and in violation ot 
Article or war 95. 

6. The accused is 33 years old. ·Prior to hi• enlistment in the 
Re~ Anr:f, in 1940, he was employed by the lliami Herald, Miami, Florida, 
on ite advertising start, for four and one-ba.l.f' years. He has one brother 
who enlisted in the Regular Aney in 1940 and two brothers who enlisted 1n 
the Navy. The accused enlisted in the Regular Army on 3 October 1940. 
He was stationed at McDill Field, Tampa, Florida, for fourteen months. 
During this time he was advanced from private to staff sergeant. He was 
then transferred to Drew Field, Tampa, Florida, where he remained tor 
eleven months, working in the Surgeon's o.f'fice as chief clerk and in
structor in medical administration. He instructed both officers and 
enlisted men in this subject and acquired the rank of technical sergeant 
before leaving for officer candidate school in November, 1942. He was 
cozmnissioned as a second lieutenant on 10 February 194.3, and thereafter. 
he ns pl."omoted to the grade of first lieutenant on 7 August 1944 and to 
captain l June 1945. After he was commissioned in February 1943 he returned 
to Drew Field. In March 1943 he was trafflferred to the Birmingham A.r11q Air 
B~ where he was detailed as hospital adjutant. During these assignments 
he received a 11su:p9rior" rating far six months of the time and "excellent" 
for fourteen months. · He departedfor overseas <bty on Z7 May 1945 as cOJD-. 
m.anding ·officer of a medical supply platoon which was a put of the 92d 
lir Depot Group. This unit was stationed on Clcim'wa and was returned to 
the United States in December 1945. After being processed for reassign-

·:ll!Ont he spent approximately six weeks at the Greenville, South Carolina 
Army Air Base and was then transferred to Fairfield-Suisun J.nrr., Air Base. 
At the former base he was absent without leave from 21 to 28 March 1946, 
and was convicted i>r that offense by a general court-martial and was sen
tenced to restriction for one month, forfeiture of $50 per, month for three 
months and a reprimand. His efficiency rating tor the :p9riod l January 
to 30 June 1946 was 11excellentr and for the period l Jul,y to 31 December 
1946, "very satisfactory." He has been awarded the Good Conduct Yedal, 
Asiatic-Pacific Theater Ribbon, American Defense Ribbon and the American 
Theater Ribbon. 

7. !ttached to the record of trial is a letter to the reviewing 
authority dated 2l February 1947 from Colonel A.. J. Bird, Jr., GSC, the· 
president of the court, recommending clemency and stating that the tes
timony at the trial gave him the opinion "that it was very possible that 
Captain Hutcheson did intend to reimburse the hospital fund" and that in 
his opinion 11 Capt&in Hutcheson is not a confirmed thief or embezzler.• 

11 



(66) 

There is also attached to the record of trial a letter to the reviewing 
authority dated 18 February 1947, from Colonel Nuel Pazdral, MC, Surgeon, 
.UF Station Hospital., Fairfield-Suisun Army Air Base, California, ac
cused 1s commanding officer am the accuser in this case, in which he , 
urges clemency and in s1tppert thereof states NCaptain Hutcheson almost 
immediatell' repaid the sum of money involved., -has continued to per.form 
his duties in an exemplary manner though um.er the mental stress ot the 
impending trial, and it. is felt. ii the type o! individual who has suf
fered a great deal Qf mental punishment by nerely being tried, regardless 
of the actual sentence.• 

The Board has also considered the .following communications., all of 
which urge clemency on behali' ot accused& atter to the President, dated 
:31 March 1947 from l!rs. Elizabeth M. Bannon, accused's mother-in-law, with 
inclosures; letter to the Secretary at War, dated 17 April 1947 from the 
Honcrable Dri.ght L. Rogers, House of Representatives, inclosing a letter 
dated 12 1pril 1947, nth inclosures, from Mr. P. w. Hutcheson, the ac
cused's father; letter to the Under Secretary of War, dated 4 June 1947 
and a letter to The Adjutant General dated 17 April 1947, both .f'rom the 

· Honorable Emory H. Price, House of Representativ<•s; letter to The Adjutant 
General dated l8 A.pril 1947, from Senator Spessard L. Holland, incloaing 
a copy of the letter, with inclosures, from Mr. P. w. Hutcheson above re
ferred to; letter to The Adjutant General, dated 111:pril 1947 from Senator 
Claude Pepper. · 

On 4 June 1947 Mr. Vincent J. A~liere of Washington, D. c. and the · 
Honorable Emory H. Price, House of Representatives appeared before the 
Board ot Review on behalf ot th! accused. 

8. The court was legally constituted and had jurisdiction of the 
prson am the offenses. No errors injuricusl.y affecting the 1ubstantial 
right• ot the accused were committed. In the opinion of the Board of 
Review, tlle record ot trial is legal]¥ sufficient to support the find.
ings ot guilt7 and the sentence and to warrant confirmation or the sen
tence. Dismistal is mandatory upon conviction of a 'tiolation of Article 
of .War 95, and dismie.sal, total forfeiture, and confinement at hard labor 
tor one year are authorized upon conviction ot a -viol1.tion ot Article of 
War 9:3. 

~,r;.<-....-.....__._________~, Judge ldvocate 

Judge Advocate 

Judge Advocate 
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JAGii - CY 320600 ~t Ind 

YID, J.1GO, Washington 251 D. C. 

TOa Tbe 8ecretary of War 

1. Pursuant to ExecutiTe Or-der No. 9556, dated 26 ?iBy 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review 1n· the case of Captain Peter Y. Hutcheson 
Jr. (0-1544527), Medical Administratiw Corps. 

2. Upon trial by gemral court-martial this officer was found guilty 
of the ellli>ezzlement of $150.00 on. or abou:t. 4 October 1946 (Spec l., Chg I) 
and the eni>ezzlement of $75.00 on or about 10 October 1946 (Spee 21 Chg I), 
from the hospital fund of the Station Hospital, Fairfield..,.C,uisun J,,;nq ilr 
Base, in Yiolation of Article of War 9.3, and guilty of dishonorable neglect 
of dut7 by taking from the .t'o.nd $150.00 on 4 October 1946 and etbetituting 
therefor hi.a w,rtbless check, and of 111"<ngfull7 and dishonarabq tak1ng 
$75.00 from the cash box of the fund en 10 October 1946, substitut1ng there
!cr his worthless check, in T.iolatian of Article of War 95 (Chg II, Specs 1, 
2). ie ss sentenced to disllissal, total forfeitures, and confinement at 
hard labor far one year. Tbe re"Yiawing authority disapprOTed the findings 
of guilty- of Specification 2 of Charge I., &p:EZ'oved tbi sentence and for
warded the record of trial tar action under .lrticle of War 48. 

3. .l SUJl1llla17' of the nidence mq be found in the accanpanying opin
ion of the Board of Review. Tbe Board is of the opinion that the record 
of trial is legall;y sufficient to support the approved findings ot guilty 
and the eent.ence and to ..-arrant confirmation thereof. I ewcur in that 
opinion. 

The accused on 4 October 1946 was custodian of the staticn hospital 
fund, of the Statim Hospital., Fa:1rfield.-auis-.m Arsrr A.ir Base, Calif'crnia. 
Cn that date be took fer bis prsonal use $150.00 from the fund and de
posited in the fund his persc:oal cheek 1n a like amount drawn on a bank 
1n which be had no account. en 9 O:ltober 1946 be was relie"Ved as cmto
dian and a new custodian was appointed. The actual tranater of the fund 
was not accomplished until apprmtimate~ a lfNk later. Cn 10 October the 
accused took ~75.00 out of tbe ~d cash bax and deposited in its place 
his personal. check drawn on another bank in which he likeriae had no 
account. 

Tb9 first check waa deposited 1n tb3 bank in which the fund accomt 
-.as kept., and was later returned unpaid and charged against tbe accoi:mt. 
Tbe aecom check was not deposited. The accused, upon placing tbe second 
check in the cash bm, attached to it a note telling the corporal, who 
acted a.a clerk, to hold the check until accused received bis bank etate
iil8nt. When the ·new custodian learned of the latter check, he brought it 
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to accused's attention. Accused sa1cl be would pay it and.told the. new 
custodian about; the $150.00 check., stating that it would Jrobabl.7 be 
returned unpaid. j.bout 22 Octcber 1946., after the $150.00 check bad 
been returned. unpaid, the accused tendered $225.00 to cover both checks. 

4. Tb:3 accused is 33 years old. Prier to bis enlistnJ::nt in the 
Regular Arm:1, he was employed. by the ll:l.anii llerald., Miaai, narida., on 
its advertuing sta.!f'., far four and one-half years. Be enlisted 1n the 
Regular A:rm:, en 3 October 1940., and acquired the rank o£ technical ser
geant before enro~ far officer candidate 11chool in Noveni>er., 1942. 
ie was commissioned in tba grade ot seccad lieutenant on 10 February 194.'.3 
and thereafter was promoted to the grade of first lieutenant on 7 August 
1944 and to captain. on l June 1945. .A.fter be was commissioned 1n February 
194.'.3 he 1'&S sent to Drew Field. In llarch 194.'.3 he was transferred to the 
Bir:mi!lgham ~ Air Base where he was detailed as hospital ad.jut.ant. During 
these ass~ruients he received a 11 supericr 11 rating fer six montbs of the 
time end. 11excellent" fer fourteen montlw. . Be departed far overseas dut1 
on Z'1 Mq .1945 ·as commanding officer of a medical supply platoon. This 
unit was stationed on Ckinawa and 'Wa8 returned to the United States 1n 
Decenber 1945• After being pr-ocesaed far reassignment he spent, appr-crl
mately six weks at the Greemil.le., South Carolina Army 11r Base and was 
then transferred to Fairfield..Suiaun 1rrq Air Base., California. At the 
fanrer base be was absent without leave from 2l to 28 Yarch 1946., and 'WU 
convicted far that offense by a general court-l!!artial and was sentenced 
to restriction for one month:, f'crf'eiture of $50.00 per month for three 
montbs and a repr-imand. Ills efficiency rating fer the period 1 January 
to 30 June 1946 was •excellent• and fer the period l July to .'.31 Dece:d.er 
1946., "very aatisf'actar;y.• lie baa been awarded the Good Conduct Medal.., 
Asiatic-Pacific Theater Ribbon., .berican Defense Ribbon and the American 

, Theater Ribbon. 

s. .lttached to the reccrd ot tri.G.l is a letter to the reviewing 
authority dated 21 February 1947 from Colonel J.. J. ~1rd., Jr• ., GCS., the 
president of the court, reconuming cle:men07 and atatillg that the testimony 
at tbt trial gave him the opinica •that it was 'fery possible that Captain . 
Hutcheson d.id. intend to reiaburse the hcspital fund• and that 1n his opin-

. ion •Captain Hutcbesa:i 1a not a can!irn3d thief or embeuler .• There is 
also. attached to the reccrd ot trial a letter to the reviewing authority 
dated 18 February 1947, from Colonel :Ruel Pazdral., J.C., Surgeai., J.J..F Station 
Hospital, Fair.tield..Smun Arrq J.1r Base, C&ll.tornia., accused's cCllllllB.Dding 
officer and the accuser 1n thia case, in which be urges cleanc7 and in 
suppcrt thereof states "Captain Hutcbescm. almost i.mll3diate'.cy repaid the · 
sum of money in'folnd., bu ccntinued to perfcra his duties in an exemplar7 
manner though under the mental stress o! the impending trial, and it 1s 
felt ia the tn,e at. indi'Yidual who bas suffered a great deal of' mental 
punishment b7 merely being tried., regardless of the actual sentence.• 
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I 

Consideration bas also been given to the following communications., 
all of which Ul"ge clemency en bebaU of accused: Ietter to the President, 
dated 31 March 1947 from Mrs. Elizabeth M. Bannon, accused's mother-1n
la.w, with 1ncloeures; letter to the Secretary of Iar, dated 17 . .A.pril 1947, 
from the Hc:uorable Dwight L. Rogens, House of Representatives, 1nclosing 
a letter dated l2 April 1947, with inclcsures, from Mr. P. w. Eutcheson., 
the accused's fatherJ letter·to the Under Secretary of War, dated 4 June 
1947 and a letter tq The Adjutant General dated 17 !pt"il 1947, both from 
the Honcrable Emery :a. Price, House of Representatives; letter to The 
Adjutant General dated 18 AJril 1947, frOlll Senator Spessard L. Holland., 
:inclos~ a caw ot the letter, with inclosures, from Mr. P. w. Hutcheson 
ebove referred to; letter to The Adjutant General, dated 11 .A.pril 1947 
from Senator Claude Pepper. 

Ch 4 June 1947 the Honorable Emory H. Price, ·House of Representatives 
and Mr. Vincent J. Augliere of Washington, D. c. appeared before the Board 
of Review on behalf of tbl!I accused. 

6. I recOIDIBld that the sentence be confirmed, but that the term. of 
confinement be reduced to six months, that the sentence, aa thus modified, 
be carried into execution, and that a United States D1scipllnar7 Barracb 
be designated aa the place of con.t'inement. 

7. Inclosed is a fana o.t action designed to carr; the .tcregoing 
rec0111J1endation into effect, should such recommendation •et with your 
apJrOVale . 

2 Incla THOUAS H. GRON 
l - Record of trial Major General 
2 - Form o.t action The Judge .Advocate General 

( G.C .M.O. 283, 22 Aug. 19h7) • 
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WAR DEPAR'IliENT ~ 
In the O.ffice o:f 'Ihe Judge Advocate General (71) 

Vias~gton, D. C. 

JAG~ - CU 320618 J Apr 1947 

UNITED STATES )· 
) 

. v,., ) Trial by G.C.M., convened at 
) F'ort George G. Meade, Maryland, 

Private GEORGE A. GARlliER ) 26 Februar,r 1947. Dishonorable 
(3389856?}, Attached Service . ) discharge and con!'inement tor 
Company, 2101st Area Service ) three (3) years. . ~e B~ch 
Unit ) United States Disciplina17 

Barracks 

HOLDING by- the .OOARD OF REVIE\Y 
HOTfllfSTEIN, SOLF, and SUI'IH, Judge AC3'ocates 

l. ·1he record o! trial 1n the case of the soldier named above has 
been examined cy'the B:>ard o! Review. 

2. 'lhe accu·sed was tried upon the !allowing Charge and Speci!i
cation: 

CHARGEs- Violation o.f the 58th Article o! War. 

Specification: In that Private George A. Gardner, Attached 
Service Company', ·2101st Area Sei:vi,ce Unit, then a mm
ber o! Company E, l.342nd Service Unit, Holabird Signal 
Depot, Baltimore, Maryland, did, at Holabird Signal 
Depot, Ba.l!-imore, Maryland, on or about 24 March 19441 
desert the service of the United States and did remain 
in desertion until he was apprehended at Baltimore, · 
.Maryland on or about. Z1 October 1946. 

He pleaded not guilty to, and was found g11ilty- of, the Charge and the 
Speai!ication thereo.f'. .No evidence of any previous convictions ns intro-

. duced. He was sentenced to be dishonorabJ.¥ dicharged the service, to 
forfeit all pa7 ahd'·allowances due or to become due, and to be con.fined 
at bard labor fo~ five years. The reviewing authority- approved onl7 so· 
J1D1ch of the findings of guilty o.f' -the specification as _finds the accused 
gu1lt7 of, desertion at the time and place alleged, tenninated in a manner 
unknown on 27 October 1946. He reduced the period of confinement to. three 
years, designated Iba Branch United States Discipl.inar,r Barracks, New 
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Cumberland, Pennsy-lvania, or elsewhere as the Secretary- of War may direct as. 
the place of confinement, and withheld the order directing the execution pul'-
suant to_ Article of \i'ar so-!. · · 

. . 
J. '.lhe substantial question presented by tr.e record is whether the ac

cused was afforded a fair trial in view of the introduction by' the defense 
cou."lsel, of highly inculpatory evidence, which would. have been incompetent 
in the absence of a stipulation on.the part of the defense counsel. 

. 4. 'lhe :initial unauthorized absence and the termination of the absence 
on the respective dates alleged "Were sufficiently proved by- duly authenti
cated extracts copies of morning reports which were received in evidence 
without objection by the defense (R 6; Pros Kxs l, 2). '!'he prosecution 
rested without having presented any proof of apprehension as alleg~d•.. 

'!hereupon the record shows the following proceedingsa 

• 11DEF!illSEs I would like to point out to the court that 
the charge states that the accused was ap.. 
prehended and that the prosecution ha~ not' 
proved that he was apprehended. I would . -· 

· like to refer to delinquency report of the 
6lat MP Platoon. A.ny objection? 

"PBOSECUTIONa '.lhe prosecution will stipulate with the 
defense that if Staf! Sergeant Iqml s. 
Bard,. 61st MP Platoon, were present th:J.a 
moming he would testify" this morning in 
substance as set forth in the repo~ of 
arrest. 

"DEFENSE: It is stipulated by- the prosecution and 
th~ defense that if Staff Sergeant Lynn 
s. Bard., 61st I.IP Pl.a toon., were present 
:in court he would testify in substance 
that just l'lbat is found on the delinquency-. 
reportis right• 

. 
aproSECU'I!ON: Does the accused consent to t..11at stipulation? 

"ACCUSED: Ye~, sir. It is agreeable t.o' me, sir. 

11PFOS.ECUTIONs 'lhe prosecution confirms the stipulation. 

"PRESIDENT-LAW .am.tBER1 Report or Arrest, dated 'Z7 October 
19461 and relating to the accused 
will be admitted in evidence and 
read to the eourt. 

2 
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.. 

Defen~e Exhibit A was properly- identified 
and read to the court• 

. 
"DEFENSE: 1he def'ense rests.• · (R ?). 

Defense Exhibit A contains the following relevant entrieas 

"REPORT OF ARBEST 

Unit Location Record of' Arrest No. 
61st UP Platoon 2nd Anq Holabird Signal Depot 

To IAlte 
Z, October 1946.. 

Name (last,f'irst,middle in1ti.al) Arm:! Serial No. Grade 
Gardner, George A· .'.33898567 · Pvt 

Organization Post, Camp, or Station · 
Unasgd . ; Holabird Sig Depot, Balto, Md•. 

Da.te of Arrest Time Place of Arrest or Incident Addre'Ss of Arrest 
. Z1 Oct 46 0810 . City Jail Bal"to, Ud.. 

Other 
Race . Color of' Eyes Color of Hair . Complexion Height Weight Identification 
Col Bl'Olln Black rark 61 l" . 169 -'ie 21 

How Dressed Condition of' Clothing Check one of' the foll~ s 
Combat Jacket Civil Clothes Fair 

Under Intlue~ce of Liquor Yes X No (itemarlca, 11' aey) ·. Surrendered. to 
Mil.1.tar;y Police 

I Surrendered to 
Civil Authorities 

Offense or Inciden.t · I Apprehended b;r 
AWOL :1illitar;y Police 

Description of O.f'.f'ense ~r-Incident (Use reverse side if necessary-) 
'While on duty this date we were dispatched to the &lto City Jail and 
received subj who has completed kerving a sentence of 60 days for assault. 
He has been absent since approx 2 years. Subj .was inducted at 5th Begt . 
Amoey November 1943. liother, Mary- Gardner resides 10-;n W Vine St., Balto, 
Md. 1''ather, Geo Gardner, resides 745 Redwood St. &lto, Md.· Subj states 
that he "WOrked for HervaJ_es Ma;ryldn Ship Cleaning Co, Key Highway. ·Subj 
states he wonced under the ··name of· John ·Gray. Subj did not have a draft 
card. He had 12.12 1n cash,. 

3 
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l 

NAl.lES OF AlL.lESTING llILITAP.Y (6H CIVIL) POLICE 

Nal!le · (last,first,middle initial) Grade Serial no Organization 
Bud, Iv'tm S · S/Sgt RA J.3875200 6ls t l.u> Pl.atoon 

Witnesses 

* . *".* * * 
5. Ordinarily, a presumption of regularity- in the perf'onnance of their 

duties by officers responsible for the administ~tion of military justice , 
may be indulged (!JC;.{ 1928, par ~; p 110). It may ordinarily- be presumed 
that defense c_ounsel perfonned his duty (CM 2015.27., ~, 6 BR-157). But 
this presumption is rebuttable and disappears when the fact is shown to be 
otherwise (CM 27"/700, Ca:nnansciano, l.3 BR{E'IU) 26J, 272 (4 Bull J'AO 174); 
CU 297170, Woods. l.3 B1:t (Ero) J?). In this case it plainly- appears that the 
defense counsel did not perfonn his duties properly. ' 

It is ap::,arent that there was nothing in the Report of Arrest which 
could possibly be considered as beneficial to ~he accused in.any way-. On 
the other hand, the references to a recent completion of a jail senten<?e 
on conviction of an assault, the use of an assumed name during the unauthor
ized absence and his apprehension in civilian clothing was seriously detrimental 

• I 

to the accused. · 

It is atso obvious that the .tieport of Arrest would have been incompetent 
evidence _in the absence of the stipulation, and it is doubtful that Sergeant 
Bard., if present, would have been able to show that the statements of the 
accused had been voluntarily made, or that other matters contained in the-
report were not hearsay. '-

. _ _',..·;:1e introduction of such inculpatorJ evidence, -which would otherwise 
be incompetent, on the initiative of the defense counsel, whose sol-emn 
obllgat'ion and serious responsibility are to. represent the interest of an 
accµ~ed, a!!lOunts to a violation of his duty to ·~rd the interests of the 
accused by all honorable and legitimate means known to the law" and -•to 
represent the accused with undivided !idelit;r., and not to diwlge his 
secrets or con!idence" (lJ.C.::.1 1928, par 45.12, p 35). ' 

. ' 
Instead of guarding the interests of the accused., the defense counsel, 

in effect became a self-appointed prosecutor of the !iccused. Appare,,ntly 
under a misapprehension as to·the nature of his functions anti du.ties, he 
attempted to supply proof of allegat1ons. contained in the specification 
which the prosecution had not been able to adduce. In doing so he removed 
from the minds_ of the court an;r concei-vable doubt as to the ·accused's guilt 
of desertion. 

4 
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'Ihe Board of F.eview has _uniformly" held that the infringement of the 
right to counsel provided by Articles of r:ar 11 and 17 is prejudicial ,,error. 

• 
In C'.l 194717, El;berson, Allen, Hughes, and Kozo, 2 BR 177 ~ ·the defense 
coun:.el in a joint trial -moved for a severance on the grounds .that the de
fense of three of the accused would be antagonistic to that of the fourth 
accused, Koza. He stated: • 

"II it please the court in the case of three of the 
accused, the defense intends to have the accused.take the 
stand, and. the testimony they will give on. the stand is 
seriously- prejudicial to the other accused.• • 

'!he law member ov:,erruled the motion and the case proceeded, to trial. 
The defense counsel conducted a defense for three of the accused ey at
tempting to prove that the accused Kozo was solely responsible for the 
commission of the offense alleied. 

In holding the record of trial legally- insufficient to support the 
findings of guilty- and the sentence as to Kozo, the rloard of Review· 
stateda 

~Jt is thus clear that the de.tense co1.msel was nothing 
other than a self-imposed prosecutbr as far as the rights 
and privileges of accused Kozo were concerned and the latter 
was deprived of counsel guaranteed to him under the express 
provisions of the 11th and 17th Articles of War, and para
graphs 6, 43, and 45, l1anual for :courts Martial. The latter . 
paragraph in part defines the duties of a defense counsel in 
the following language: 

1 He will guard the interests of the accused 
CTJ' all honorable and legitimate means knolVl'l to 
the law. · It is his duty to undertake the defense 
regardless of his personal opinion as to the 
guilt of the accus~d; •••••• to represent /...-
the accused with undivided fidelitJ_and not 
divulge his secrets or confidence.• 

.•***the defense counsel utterly and wholly failed 
to perform this duty as the accused Koza, although he should 
not be held responsible since he properly- attempted to se
cure a severance. Obviously. it would be prejudicial error 
to try an-accused under military law without a defense 
col}Ilsel; hence, all the,m.ore reason for error when it is 
clearly sho-wn that the appointed defense counsel acted as 
a prosecu:tor in fact.**__. 

s 
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In our· opinion the conduct of the defense counsel in the present 
case -was ·more fl.aerant than that of the defense counsel in the Elberson 
.?Jld Ko~o case, for at· least the latter found bin.self upon the .horns of 
a dilemma in view of the court's refusal to grant a severance, and he 
resolved his predicament by- protecting the interests of the majority o! 
the accused involved. In the instant case l','8 can not find any justifi
cation fo-r the defense counsel's action. The circumstances as shom b;r 
the record indicate more tha.n a lack of skill or zeal on the part of the 
defense counsel. His conduct borders on a lack of good faith. · 

. . 
In CM 316970, Hoviard, 26 BR (ETO) l'T/, the defense counsel, in • 

effect impeached the credibility of the accused in the course of an 
argument in. support of a plea in bar on the grounds that the accused 
was mentally incapable of cooperating in his om defense. The defense 
counsel commented; 

ttHe ( the accused) told me two or three stories, more 
of which agree with one another. I can't even say that they 
are plausible." · 

In holding that the defense counsel conduct amounted to prejudicial 
error the Board of Review stated: 

I 
"* * * It is incumbent UpOlT' the Board of Review, as · 

vrell as other military justice authorities, to insure 
• that every accused before a court martial receives a fair 
.·trial." . 

II lhe right to Counsel is fundamental. n 

'"E~il the :L.-ltelliii;ent and :educated layI!lan has 
sriall and sometimes no skill :in the science 
of law. * * * He is unfamiliar with the rules 
of evidence. left without the aid of counsel 
he may be put on trial without a proper charge, 
and convicted_ upon incompetent evidence, or 
evidence irrelevant to the issue or otherwi-se 
inadmissible. He lacks both the skill and 
knowledge adequately to prepare his defense, 
even though he have a perfect one. He requires 
the guiding hand of counsel at every step in ' 
the proceedings cl'gainst him.· Without 1t, though 
he be not guilty, he faces th:e danger of convic
tion because he does not know how to establish 
his innocence. °If that be true of men of intel
ligence, how much more true is it of the i_gnorant 
and illiterate, or those of feeble intellect" 
***Powell v. Alabama, Z37 U.S. 45, 69, 7? L • 

. Ed. 168,170, 84 ALR 5Z7, 540 (1932)/ 

,. 
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•A layman is usually' no match for the skllled 
prosecutor whom he confronts· in the courtroom. 
He needs the aid of counsel lest he be the victim 
of overzealous prosecutors, of the lawt s can
plexities, or his O'Wll ignorance or _bewilderment• 
{Williams v. Krser, _ U.S ___, 65 Sup. 
Ot.; (Adv. Rep. 363 .(1945), and autho·r:1,ties 
cited therein). 

"The right to counsel means· the effective assistance o! · 
counsel (Avery v. Alabama, 308 U.S. 444,· 84 L. F.d. '.Jn (1940}; 
Amrine ·v. ~ (C.C.A.~loth, 1942) 131 F (2nd) 827;, cu Ero 
4564, ~; C'.J Ero 4756, Cannisciano, IV Bul~. JAG 17.3). 

nnie general rule in the civil courts, as stated in 
Corpus Juris Secundum, is as' follows: · 

' As a general rule, a new trial may be granted 
where the incompetency of counsel is so great· 
that accused 1n prejudiced and prevented from 
fairly present~g his de.fense, and a new trial 
sometimes is granted because of some serious 
error ·on the part· of such attorney in t.he con
duct· o! the caseJ and in this respect accused's 
application will be treated more. favorably when 
the attorney is one appointed by the court than · 
when the attorne1 1s one selected b;y himself'. 
However, unless accused is prejudiced and there
by deprived of a !air trial, a new trial" does 
not necessarily follow from either the attomeyt s 
incompetency or his neglect• (2.3 CJS, sec 1443, 
PP• 1158, 1159). . . · . · 

lt'lhe Acting 1he Jwige .Advocate General once wrotes 

1 1he rule :o! the courts of common law, both 
· civil and criminal, that a party has no relief 

against errors, omissions, or poor judg?oont of 
his counsel, can have buta·:D.imited application 
in court-martial. practice, l'lhere the majority of 
counsel are not +earned u.-i the law, and where it 
is the duty of every ooe .connected with the admin
istration of military justice., and not J:.east•Jey" om., to -
see that the rights of every accused are adequately 
protected' {Op. Acting JAO filed with C'.J '200989, OSlllail, 
S B.R. ll, 28, at PP• 39-40 {l9J,3)).• 

The · Board concludeds · • 

7 
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"* * * The evidence is strong" that me accused COr.ll:Q.tted 
the crime or murder,*** Bu.t the c"ompelling evidence rule 
ordinarily applied to determine whether an error is harmful 
can not properly be applied under the present circumstances
* * * Ms error on counsel's part is so grave that it stains, 
the entire record and trial and it cannot be wiped out by a 
mere weighing of the evidence admitted." . 
In C'id 2'1'1170, 

. 

~, lJ 
. 

BR (EID) J7 and CM 271700, Cannisciano, the 
Board of .Heview held that a conviction can not be supported in the absence 
of the effective assistance of counsel. 

'lhe declaration of the United States Supreme Court concerning the 
denial of the right to have effective assistance of counsel appears to 
be applicable in this case: 

tt* * * 'lhe right to- have the assistance of counsel is· 
too fundamental and absolute to allow courts to indulge in 
nice calculations as to the amount of prejudice arising from 
its denial·(Glasser TS u.s., 315, US, 60, 76_). 

It was held in the Glasser case that denial of the defendant's rights 
to have effective assistance of counsel guaranteed by the Sixth Amendment 
required that the verdict of guilty- be set aside •. It my be noted that 
the defendant, Glasser, was an attomey and had served as an as::iistant 
United States Attorney in the prosecution of criminal cases in United 
States District Courts for four years. 

. 
It can not be .il:l.plied· from the foregoing authorities .that a convic

tion should be set aside in ever., c·ase vlhere the record discloses mistakes,· 
or lack.of skill a1 the part of the defense counsel, particularq in cases 
where the prepondenance of inculpatory evidence is overwhelming, a.'1d where 

· even the most skilled counsel can do but little for the accused (Cl! 
317691, Plummer, 1st Inc!). ·fut where the disloyalty or gross carelessness 
o! defense counsel directly aids the prosecution, .the conviction should be 
set·aside. · • 

.' . 
· In t.he instant case the evidence of guilt adduced by the prosecution 

is strong, despite the fact tb$t it shows no circumstances other than an 
unauthorized absence from 24 !larch 1944 until Z'/ October 1946. Although 
~ court would certainly have been justified in inferring an intention to 
desert .!ran.· the proof that the accused was absent without leave for some 
two ;rears and eight months, _it 1s not inconceivable "that.the court might 
have found the accused guilty- of absence without leave in violation o! 
Article of War 61 in the absence of other inculpator,y circumstances show
ing an intention to remain pemanently' absent (See CM ~13593, Sawyer; ·cu 
)171201 Berr,y). lht the defense counsel's improper conduct in introducing, 
by' stipulation, otherwise incompetent evidence of such inculpatory cir
cumstances removed the possibility ot finding of guil,ty of the lesser 

a 
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included offense. lhus defense counsel directlJ' aided th~ prosecution. 

In our opinion the defense counsel's action serious~ prejudiced the 
accused's substantial rights. Not only was the accused denied the effective 
assistance of counsel, but instead his counsel became a self-appointed 

· prosecutor. 'lhe rights of counsel is so fundamental that its infringement 
amounts to a lack of due process which can· not be cured by' clear and com
pelling evidence of guilt .{CU 194997, Elberson, et al, 2 BR 17.3, 178; CM 
297170,. ~, 13 BR (E'IO) .37i CM 297100, Caml,sc1s,n~, 1.3 BR (Ero) 263; · 
Cl)( 316970, Howard., 26 ~- (Ero, 1'17; C',J 315877, fil_il! • 

6. For the reasons stated the :ioard of Review holds the record legal.]J' 
insu.f.ficient to support the findings o! guilty and the sentence•. 

'. 

__D• H_o_t_te_n_ste=in _,, Judge ~ate 

"' 
_w__.:.:A.:.:•:...:S..olf=---------' Judge Advocate 

;'• __P_hi=li-=p~LM,...::.§mi~t_h_______, Judge Advocate 
• 

9. 
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JAGH --CM .320618 · 1st Ind 28 Apr 1947 

WD., JAGO.,_ Washington 25, D. c. 

ms Commanding General., Second Arrrfy, &ltimo:re 2 1 hfaryland 

1. In the case of Private George A. Gardner., JJS';1B;,S?, A.tbcbed 
Service Company, 2101st Area Service Unit, I concur in th3 for.:iboing 
holding by the Board of Review., and for the re,;i.sons tr.1eroin stated 

· recommend that the findings cf guilty and the sentence c:'l disappr-ovcd. 

2. Upon disapproval of the sentence., you 'l'lill have ~ut..~ority, 
under Article of War 50½, to direct a rehearing._ -

J. When copies of the published order in this case are fonra1-.:led 
to this office they- should be 'accompanied by- the .foregoing holding snd 
this indornement. For convenience of reference and to facilitate .a. t
taching copies o;( the published order to the record of this case, pleasa 
place the file number of the record µ1 brackets at the end of the pub-
lished order., as follows: · -

(CM 320618) 

1 Incl · a/ Thom.'113 H. Green 
Record of trial 

THO:"J.S H. GREEN 
Ktjor ili?neral 
'Ih.o J udgo Advoo ate Goneral 
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WAR DEPARTMENT 
In the. Office of The Judge Advocate General 

Washington 25,.D. c. 

JAGN-CM 320623 

UNITED STATES ) PHil.IPPINE RYUKYUS COMMAND 
) 

v. ) Trial by G.c.u., convened at 
) APO 74, 22, 23 October and 5 

Private First Class ) November 1946. Dishonorable 
FEDERICO BATO (10305900), ) discharge and confinement far 
-Headquarters Battery, 1st ) five (5) years. Disciplinary
Battalion, 24th Field ) Barracks. 
Artillery-, Philippine ) 
scouts. ) 

HOLDING by the BOARD OF REVIEW 
·JOHNSON, BRACK ~ BOILES, JU,dge Advocates 

. . l. The record ot trial.. in the .cu.e of .the sol.dier- named above has 
been examined by the Board ot Review. 

2. The accused was tried upon the following Charges and Spec1ficationa1 

CHARGE I: Violation 0£ the 81.st Article of war. 
(Finding ot not guilty). · 

Spec1£icationz (Finding of not guilty). 

CHARGE IIa Violation ot the 82nd .Article 0£ War. 

Specifications In that Private First Class Federico Bato, 
Head.quarters.Battery, lst Battalion, 24th Field 
Artillery-, Philippine Scouts (AUS), was, at or near 
Dagupan, Fangasinan, Luzon, Philippine Islands, 
on or about 15 Septembat" 1944, acting as a spy in 
and about native establishments and govermnental 
buildings in Pangasinan, Luzon, Philippine Islands, 
£or the purpose o! collecting material information 
in regard to the mE1Dberahip and operations ot 
guerilla .forces, associated with the military 
forces or the united States, with intent to impart 
the same to the enemy-. 



Accused pleaded not guilty to all CharJes and ~pacifications. He was, 
found not guilty of Charge I and the Specification thereunder, not guilty 
of the Specification of Charge n, nQt guilty of Charge II, but guilty 
of a violation of Article of War 96: 

"In that Private First Class Federico Bato, Headquarters . 
Battery 1st Battalion, 24th Field Artillery, Philippine Scouts 
(AUS), did bring discredit upon tha military service of the 
United States by willfully and wronefully aid and abet the 
enemy through accepting El!lploym.ent, wearing the uniform and 
bearing arms of the Kempei Tai Military .Police, from about 
May 1944 to about March 1945, while acting in tile capacity 
of agent ~d interpreter." 

He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become ci.ue, and to be confined at hard 
labor for five years. The reviavdng authority approved the sentence, 
designated the Branch United States Disciplinary Barracks, Camp McQu.aide, 
California, as the place of confinement and forwarded the record of trial 
pursuant to Article of War 50-}. , 

.3. The only aspect of the case requiring consideration by the 
Board of Review is whether the substitutions made by the court with 
respect to Charge II, and the Specification t.~ereunder, were permissible. 

The Manual for Courts-Martial, paragraph ?85:.~ provides in 
pertinent part: 

"If the evidence fails to prove the offense charged 
but does-prove the commission of a lesser offense neces
sarily included in that charged, the court may by its 

· findings except appropriate words, etc., of the specifi
cation, and, if necessary, substitute others instead, 
finding the· accused not guilty of the excepted matter· 
but guilty of the substituted matter." 

Findings of an offense different from that charged are authorized 
only when the offense is lesser than and necessarily included in the of
fense charged. The reason for the rule rests in too axiomatic principle 
that an accused cannot lawfully be convicted of an offense with which 
he has not been.charged (CM 2-:8477, Floyd, 17 BR 149, 152). It is clear 

,/that an offense is not charged unless all its elements are charged. In 
r the present case, the accused is charged vdth spying, the essential 

'elements of Ylhich are that accused at a certain time and place within-
our sone of operations, acting clandestinely, or under false pretenses, 
obtained, or attempted to obtain, infonnation Yd.th intent to communi
cate such inforination to the enemy (MCM, 1928, p. 157). 

2 
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The accused was found guilty of aiding the enemy by accepting 
employment, and wearing the uniform and bearing.arms of the-Kempei Tai 
Military folice wbile acting in the capacity of agent and interpreter. 
The offense found was distinct from and not included in that charged. 

4. · For the reaso·ns stated, the Board of iteview holds the record 
of trial legally insufficient to support the findings of guilty and 
the sent8]lce. 

,., 

·. 
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JAGN-cM 320623 1st Ind 

. WD, JNJO, Washington 25, D. c. 
TO: Commarrling General, Philippines-Ryukyus ·Command, APO 7C17, 

c/o Postmaster, San Francisco, Cali.fQtr.ia 

1. In the case of Private First Class. Federi.CiO Bato (10305900), 
Headquarters Battery., 1st Battalion, ~t.h .Fielci Ar~llery Fhilippine 
Scouts, I concur in the foregoing holding by t419 Board of Review and 
for the reasons stated therein recommend mat t,he findings of guiltyr 
am the sentence be vacated. ' 

2. When copies of the publiehed order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of ftference and to facilitate at.
tac~ copies of the published order ""1 the record 1n this case, pla ase 
place the file number of the record in brackets at the end of the pub-
lished order.., as followsa · 

(CM 320623). 

1 Incl MASH. GREEN 
Record o:r · trial Major General 

The Judie _·Advocate Oemral 

' 
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WAR DEPAI~UENl' 

In the Ottice of The Judge Advocate General 
Washingtcn, D. C. 

JAGH - CM 320662 

UNITED STATES ) FIRST AIR DIVISION 
) 

. ) Trial by a.c.M., convened at"'· ) .lPO 2)9, 18 January 1947• 
Sergeant CECILE. :l!cCOY (RA ) Each: To be hanged by the 
39760022) and Printe llllE?.l' ) neck until dead. 
H. P.EIDESSEY (RA 15069436), ) 
Headquarters and Base Service ) 
Squadron, 559th Air Service 
Group • ~ __,______,_____ 

OPINION or th& BOA.RD OF IlEVlEW 
HOl'TE~TEIN., SOLF, and SMITH, Judge Advocates ---------·---

1. The Board of Review has examined the record of trial in the case 
of the soldiers named above and submits this, its opinion., to The Judge 
Advocate General. 

,, . 

2. The accused were tried upon the .following Charge and Specifi-
cation: · 

•
CHARGEa Violation or the 92d Article of War. 

Speciticationa In that Sergeant Cecil .E. McCoy, Headquarters and 
Base Service Squadron, 559th Air Service Group,, and Private 
Albert H. Hennessey, Headquarters and Base Service Squadron, 
559th Air Service Group, acting jointly and in pursuance of 
a common intent, did, at APO 2:39, on or about 18 December 
1946, with malice· aforethought, willruily, deliberately, 
feloniously, unlmrfully, and with premeditation., kill one 
Corporal Stephen T. l5oore, a human being, by shooting him 
with a carbine caliber .30 rifie. 

Each accused pleaded not guilty to an:i was found guilty ot the Charge and ita 
Specification. No evidence of previous convictions as to ~ergeant McCoy wu 
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introduced. As to Private Hennessey, evidence of one conviction by sun
r;a:ry court-cartial, · for absence without leave, was considered. Each 
.accused was sentenced to be hanged by the :ceck until dead. The review
irig authority api:roved the sentence and forwarded the record ot trial for 
action under .A.rticl.e of War 48. 

3. The evidence fer the prosecution ia summarized as follows 2 

It was stipulated that both accused were in the militaey service and 
assigned to Headquarters and Base Ser-Yice Squadron, 559th Air Service 
Group, APO 239. 

On the night of 18 December 1946, Second Lieutenant William Chavez 
was on dut,y as Duty Officer of the 1391st Military Police Company station
ed at Ckinawa. At about 23.30 hours shortly after he had inspected the 

·guard, accmed McCoy who appeared to be very excited was brought to him 
and reported that a man had been shot on the beach near the NCl3 Ammunition 
Dump (R 7-B, 24). As a result of McCoy's statements, Lieutenant Chavez 
and Sergeant William V. Newton, a member of the 1391st Military .Police 
Company, accompanied and directed by M~Coy, drove to Ishilc~wa Beach, near 
the NCB Ammunition Dump. Because it ,ms very dark at that time Lieuten
ant Chavez and Sergeant Newton were ,mable to see anything at the beach 
except tire tracks (R 8, 25). Upon being questioned by Lieutenant Chavez 
that night accused XcCoy stated that he had been forced, at gun point, by 
a perscin unknown to him to acoompaey :this person and the deceased to the 
beach, 'Where the unknOTfJl. person had then shot deceased (R 9, 24). . . · · 

The next morning First Lieutenant Howard Strom, 1391st Military Police 
Compacy, the Wing Prevost Marshal of the 316th Wirig, accompanied by Ser
geant Newton, Sergeant Joseph A. Casarez and two other military policemen 
took accused McCoy back to White Beach, where they round the body or the 
deceased, lying face upward and cowred with blood (R 13, · 22, 25). Two 
wounds were round in the bcdf, one close to the armpit and the other below 
the shoulder blade (R 18, 23). The body was dressed in khaki shirt and 
trousers and combat boots, nth no belt or cap (R 1.3). When accused Mc
Coy eaw the body he was very upset, ran of!, covered his eyes and cried 
(R 17, 23, 27). · Lieutenant Strom was told by accused McCoy that the 
missi!tg clothing would be found in a latrille at 559th Air Service Squadron 
(R 14). Accused McCoy accompanied Lieutenant Stran to the latrine and as-

, sisted in the remoYal or a cap, ~ clip of carbine anmrunition, a fountain 
pen cap, a roll of dental noss, two handkerchiefs, a belt and a jacket 
(R 14, 28; Proe Ex 5). They then went about two or three blocks .t'rom the 
latrine ton.rd another unit 1s area, where they found a billrold and some 
personal papers (R 14, 29; Pros Ex 6), which accused McCoy stated had 
been kicked there by accused Hennesi,ey (R 19). Sergeant Newton recovered 
the carbine' tram a spot near the Bish& Gawa. River which had been described 
by the accused McCoy as the place he bad thrown it. He turned the carbine · 
over to Captain Sheffield (R 26; Pros Ex 7) • 1t the scene of the shooting 
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he also picked up some expended cartridge cases which he gave to Sergeant 
Casarez (R 25; Pros Ex 4). 

It was stipulated that a body found on White Beach on or about 18 
December 1946 was that ot Corporal Stephen T. Moore (R 6a). 

On the evening of 18 December, Technical Sergeant William Robb, Cor
poral Donald Ketcham~ Corporal Donald F. Houdek and Corporal Stephen J. 
Aquilina were playing cards in the quonset occupied by the deceased, l!oore. 
At about 2209 or 2215 hours accused McCoy, accused Hennessey, and the de
ceased entered t:M quonset. Accused McCoy walked to deceased •s bunk and 
picked up a carbine and handed it to accused Hennessey. Accused Hennessey
asked if there ,rere any ammunition for the carbine. ·The deceased took a 
clip of ammunition from a cabinet and gave it to Hennessey (R 31, 37, ,44). 
As the three walked out, Heruessey loaded the carbine (R 44, 48). The car
bine belonged to accused McCoy 'Who had lett it in deceased quarters on the 
preceding Sundq (R 38). 

On the arternoon before Corporal Moore was killed he had asked Cor
poral Ketcham to take care of his personal belongings and write his 
• folks 11 if anything happened to h:un. Deceased did not impress the witness 
as joking, nor did he think deceased ,ras "dead serious• (R 41). Deceased 
said not:.hlllg that 1r0uld imicate any fear of accu,ed McCoy (R 42) and they 
bad been "buddies• (R 38). Sergeant Robb testified that accused Hennessey 
plainly bad had a. fey drinks but ,ras not. drunk (R 33) • He could see '10 
indications that deceased or accused 'McCoy ha.d been dri.rudng (R 35). 
Corporal Houdek also testified that accused Hennessey appeared to bafl 
been drinld.ng, but was in good. humor and not "mad" at anyone (R 46). 
Earlier in the evening Sergeant Robb, Corporal Ketcham, and Corporal 
Houdek had seen deceased waring a pistol, but did not. see it on h:bi at 
this time (R 32, 37, 45). · 

Sergeant IYan L. Zeiglemann testitied that he saw accused YcC07 and 
Hennessey am the deceased at about 2ll5'or 21.30 hOlll's on the evening ot 
18 December 1946, in front ot the squadron orderl.7 i!oom. Deceased was 
with them and accused Hennessey- asked rltness to go for a ride, but wit
ness refused (R 49). Witness was not. more than three feet from acomed 
Hennt;1sse;y am did not notice _any . odor ot alcohol. .lccused Henness97 
appeared to be sober. Witness saw accused Hennessey- again at about 2330 
hours the same evening at the 989th Engineer Men Hall, and not.iced no , · 
change 1n accused Hennessey's condition. Accused Hennessey voluntar~ 
said to witness, "It anyone asks where I've been, you don't knowr• (R 50). 

Corporal Anthony Tabar testified that on the evening ot 18 December 
1946 at about 1830 hours, accused McCoy, accused Hennesse7, and deceased 
entered the NCO Club, where Yitness wrked as a bartender (R. SS). llhile 
there., Hennessey ordered between two aDd five drinks of whiake7, some ot 
which •re doli>le shots (R 57-58). Accused Hennesse7 asked 'Witness for 
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the u.se o! witness,., jeep., and said he would return it in a few minutes. 
The two accused le.ft with deceased after 1900 hours and returned without 
deceased short}ir after 2300 ar 2330 hours., at which time they returned 
the jeep. Shortly thereafter., accused Hennessey asked tp use the jeep 
again., and witness •thinks• accused McCoy was with him (R 56). About 
midnight., witness saw accused Hennessey at the mess hall am accused 
Hennessey stated that the jeep was back. He did not at this time see 
McCoy (R 56-57). ' 

Private First Class James L. Frank testified that on 18 December 
1946 at about 2225 hours., accu.,ed Hennessey drove a jeep up to the bar
racks where witness lived, and asked witness to get a Private William 
H. Gaddis out o! bed. Witness gave the message to Gaddis and Gadd.is 
told witness., 11 I! he wants to see me tell him to come in the barracks and 
see me •11 Witness relayed the message to accuud Hemiessey (R 5.3). The 
jeep was then driven from the front to the rear of the barracks (R 54). 

Private William H. Gaddis testified that between 2215 and 2300 hours 
on one night, the date o! 'Which he was unable to recall., accused Hennes
ser came to the witness 1s quonset and invited him to go !or a jeep ride 
(R 59-60). Hennessey told the witness that McCoy was in the jeep and 
wanted to see the witness. Hennessey urged him to go w1th a buddy or 
his. The witness asked it Mocre were along to which Hennessey replied, 
11 No.• The witness, thereupon retused to go along. Gaddis stated that 
he wu not on friendly termwith McCoy at that time (R 60) although ther 
had been good friends previously (R 62). Their quarrel had arisen out 
of the circuutances ot an investigation concerning accused's connection 
with a stolen jeep. . A !ew dqs before the incident to which he had testi
fied, the witness had ridden with l!cCoy in a stolen jeep (R 60). There
a.ftor he was questioned by Lieutenant Strom. relative to the stolen jeep•. 

. . 

Later Gaddis, 'Who shared a wall locker with McCoy., found his equip
ment on his bed. When he asked McCoy why he bad thrown his equipnent on 
the bed., the latter replied., "There's a lot o! rats around here" (R 60). 
A few days later McCoy again accwsed the witness o! "rattin8• on him. 
As a result o! this quarrel the witness., who had been quartered in the 
sane quonset with McCoy, moved to dif!erem. quarters (ft 61). Before 
moving out o! the quarters, he had ·knocked McCoy down (R 64). 

On cross-examination Gaddis stated that the investigation with 
respect to the stolen jeep was prompted by his volunteering information 
to a Lieutenant Gallagher, whose jeep·was missing., that the witness bad 
se,en a jeep on the line which looked lilce Lieutenant Gallagher's (R 63). 

· Shortfy after Gaddis moved out., McCoy told a Private First Class 
Merle D. Mayo., who lived in the same quonset., that if' Gaddis had slept 
there one morenight, he (:McCoy) would have •shot Gaddia to death" (R 

. 66-67). . 
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Lieutenant Strom questioned accused McCoy on or about 10 December 
1946 in connection with the alleged the.rt of the jeep (R 10-ll). He also 
questioned the deceased, who stated that accused McCoy had taken the jeep 
and that deceased had painted the jeep to conceal its identity so that 
accused McCoy might use it (R ll). Deceased 's statement was reduced to 
writing but deceased stated, 11 1 am afraid to sign the statement - I am 
afraid for my life" (R 12). . 

· Captain James R. Sheffield, Commanding Officer of the '1391st llilitaI7 
Police Company, testified .that he investigated the charges and specifica- · 
tions against the twro accused (R 68). After witness had advised accused 
McCoy of bis rights under irticle of War 24, accused McCoy stated that he 
had been at the NCO Club with deceased and an unknown man, tnat the un
known man had forced accused McCoy and deceased at gun point to accompacy 
him to the beach, where the unknown man had shot deceased (R 68-69). The 
statement 1l'8S reduced to writing but not signed by accused McCoy (R 69, 
73; Pros Ex ll). Later, accused McCoy ,ras again warned of his rights 
unier Article of War 24 and made a second statement, which he signed 
(Pros Ex 12) • 

The accused McCoy also made a third statement, after having been 
warned again of his rights under Article of War 24 (Proa Ex 13). Ac
cused Hennessey, after having been warned of his rights under .lrticle 
of War 24, made a statement which he signed (Pros Ex l4). 

Although it .appeared from the testimo:ey of Captain Shef:t'ield that 
on the day the accused :McCoy made bis second and third statements he was 
at the military police office all day, from about 0800 until nearly- 0200 
hours tl:e next. morning (R 74), and was possibly interrogated during most 
of this time, both of accused McCoy's statements and the statement of ac
cused Hennessey were admitted in evidence without objection (R 73). 

Accused McCoy's second statement (the first which he signed) (Pros 
,Ex 12) reads as followsa 

"Around 1900 Moore and I went to 559th NCO Club where 
we ran into Hennessey who was talking to two other men be
hind the bar. Moore and I were go>.ng to bu;y a beer apiece 
and go to a stage ah01r at the Griffen theater. Hennessey
said let 1113 bu;y you men a drink. We said I No thank you 1, 

. but he told the bartender to set them up. We then waited 
for drinks to be mixed. We took our drinks and went over 
and sat down at a table. Hennessey came and sat down be
side us. We sat drinking & talking about the stage show 
when a cook, Sgt Ladder came over and sat down &Id started 
talking to Hennessey. We finished our drinks and were 
getting up to leave when Hennessey said, :1Tbe show 4oesn 't 
start until 19301 • He said 'I'll b~ you another drink' 
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and we said 'Okay, its your money'. At that time another 
Sgt & Cpl, both unkno,m, brought up seats and starting -
tal.killg. Conversation finally got around to the Court
Martial that I am to have. Sgt I.edder got up & left the 
table at that time. Hennessey asked me if I bad yet got 
a defence council. I said 1no' I havent heard anything 
about it. He said 'I know an officer who will help to 
defend you. I asked him 1'ho it was, and he replied; 
'Col Elders of the 301st Fighter Wing. Hennessey said 
ti.t this Col helped him out of a Gen Court~ in the 
States. I said Im not up against a General Court and he said 
I know it, but you ought to get him anyway. I said I don't 
know much about this Court business but if it take a Col to 
help you beat a General Court-Martial, all I need is a Lt. 
I went on to explain that I bad given a complete confession 
about the whole business. I said I was going to get punished 
no matter who helped to defend me. He said we will go over 
there tomorrow morning and see this Col and I replied OIC, 
no harm in it. The Sgt and Cpl got up and lef't and Hennessey 
ordered some more drinks. I said 'I don't want aeym.ore as t 
cannot bold it. He said I one more and we will all three go 
to the show. He gave Moore money to go to the bar and buy 
more drinks. Hennessey said 1I heard you would never have 
been caught if it hadn •t been for Yo.ore and Gaddis• I said · 
I don't knOW' aeything about it• am he replied 'well I do, 
and I aim to help you out. I said I don •t need any qelp 
and he was getting pretty drunk and wouldn •t take no for 
an anner. He said 'lets go down to the barracks, after 

·n finish a few more dril'Jcs, and see Gaddis. I said 'no 
need in that, ' to which he replied, 'we •ill go an;y,ray'. 
The conversion shirted to him bragging about all the Court 
:tlartials had beaten, I then said 'its your lite not mine'• 

, l'.oore returned with drinks and we started talking about 
Ye.nil& because Moore was supposed to go down there soon. 
Somebody came into the club saw Hennessey and went to the 
bar and brought back aome more drinks. Moore 11poke up and 
said 'if ,re're going to see that show 11e better take off'• 
Hennessey said 'Ck'. We drank our drinks and at the same 
tilt.e Hennessey got up and lett. We went out the front door 
and started d01fll t01rard8 the show and came upon Hennessey 
parked there in a jeep. He said 'climb 1n and we'll drop 
over to a quonset and get some cigarettes. We arrbed over. 
there and. Hennessey shouted to Pfc James Frank to tell Gad
diS to come outside. I said 'llhats the deal' and Hennessey 
replied, 'this is the deal' and pulled out a 45. I said 
'take it easy Hennessey, you just drunk and I want to get 
out o:t here if your going to start getting rough because 
I 1:n::. in enough trouble as it is. He said 'shut up, and get 

6 



(91) 

back in'. He turned arourid and headed for the back ot 
the quonset and said I ju.st a minute, I want to get some 
cigarettes • ' He then vent into the quonset and the next 
thing I beard ns Hennessey cussing Gaddis trying to get 
him to get out of his sack. Gaddis said 'no 1 • Hennessey 
then came outside and said 'lets go and find some Gook 
wanen. Moore was a ladys man and he said 'yes, lets go 1 • 

I said 1no, I'm restricted to the area. Hennessey said 
'you're going McCoy, no arguement '. I said 'I guess I bad 
better, but you must be back by 2200 for I must sign in at 
that time.' We took otr am Moore said 'lets drop by the 
shack, I want, to pick up some stuff.' We went to the shack 
and Cpl Aquilina, T/Sgt Robb., and Cpl Jolliff were playing 
cards. They said 'are you going to the stage. show', to 
which either Yocre or Hennessey replied 'no 1 • I picked up 
a carbine, that wu mine, in his locker and Moore said 111'8 

~ need this'. We then went outside climbed into the jeep 
and took o!f. Hennessey said 'I know a good place, so we 
said 'ok'. We went route· 20, turned le.rt at route 5 and 
headed tcr NCB, turned le.rt at NCB, nrrt. up a road I h&ve 
never been on before. We 'stopped about 3 blocks down to 
urwte. Moore, at that time was riding back. He started 
to get· back into the back seat when Hennessey pointed the 
carbine at him am said 'get in !ront, and your McCoy sit 
on the out.side. Moore said 'whats the deal, ~d Hennessey 
said 'shut up', and do as your told'• We then proceeded 
dam this road which I later found out. n.s route 8. We 
went past the Marine •s barracks and started climbing a tall 
hill. We got to the top and made a right turn down another 
road that I have ne"fer been on before. "l'e went as far u 
the road would go and came out on a big coral Net. Hen
nessey said 'they- (1l'all8n) should be around here eomewhere. 
I climbed out, Mocre behind me. I heard Hennessey- pull 
back the breach on the carbine, and said ':U:oore, get. in 
.front of the jeep and lay your 45 on the hood and back oft 
towards that big rock.' Hennessey said 1McCo,- (at the 
same time be was pointing the gun at a,) search hill'. I 

'· said 'Hennessey, what is thia, a joke', to which he replied, 
'shut up McCoy and do as your told'. I then proceeded to 
take the articles out of Moore 1s pockets and throw them on 
tbe ground. liecnessey said 'put them (articles) in your 
pockets, I don't· want to leave aeythin laying around'• I 
said 'you stupid tool, what are you trying to pull'. He 
said •shut up and take off his jacket and belt. Moore then 
started ceyil:lg and I ft8 getting scared. Moore said 'McCo,
do something', and I said I 'Will get o\'81" there and.try to 
make hbi w.1.se up and not point a gun at a man'. Hennessey 
heard that and ran .up, stuck the gun in my ribs and said 
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'move oft McCoy'. I started cussing and plead:lllg with 
him. not to pull a stunt like this. He replied, 'this guy 
squealed on you and only one way out for squealing.' I 
said 'hell no, I squealed on myself'. Hennessey said 
'climb into the jeep•. By this time Moore was crying very 
much and I was so scared I could hardly move. I atarted 
nlki.ng toward the jeep and I heard Hennessey say 1get on 

· that rock Moore, and do it right away'. Moore at the sam1 
tilne was pleading with Hennessey to knock it off. I then 
put my left leg in the jeep and at the same t:lme looked up 
and saw Hennessi,y standing approximately 20 feet away from 
Moore aDd taking aia with the carbine he had in his ballds. 
I. hollered •no', and jViSt aa I did, Hennessey fired a shot. 
I jumped back into the seat. I was so scared and at the 
same time I heard Moore let out a yell as it wounded.· I 
jumped up quickly and saw Moore laying across th:l.a rock 
and then he started rolling down the side o£ th:l.a rock 
while at the same time he .tired approximately 5 more she.lla 
at him. Eennessey jumped in the jeep, laid the carbine by 
his right leg, am said, McCoy, you say acythir g about this 
am you 're going to get the rest of these bullet in your 
gut. I was glancing off to where Moore was last seen and I 
could not see him. 
I figured that he pt"obab~ did not get hit, and ran out i.J:rto 
the water or up the beach. Hennessey started the jeep, 
turned around and took oft, at the same t :iae almost running 
off into the nter, as he was going at teITi!ic rate o.t 
speed. Hennessey kept saying 'llcCoy, I have been around 
quite a bit so I don't want you to let a word ot this out, 
or it will be your last word.' I 1188 goillg· to stri.Dg along 
111th him until I had a chance to get nay and notify the 
l4P's, so I said 'Ok'. We raced back over the same route w 
came over. I r..a indulged in putting in my memory, local 
land marks, as n came back to the area. Hennessey said 'I 
need some cigarettes, lets drop over to the PX'. I said 'its 
closed, you couldn 1t bu;y 8XJ:1' anyhow as No. 2 punch on PX card 
is not yet fllid. He said 'I'll get acme anyway', so n drove 
up to the PX am be took out his 45 and said •watch this'. 
He started banging on the door. No one answered, and he 11'8.1 
cussing and making a lot ot noise •. I said 'I've got SCID8 
cigarettes in my quonset. He said 1go get them, don't stand 
around here'• I went over to the orderly- roan to see 'What 
time it was. It was almost 2145, I signed in and proceeded 
to my quonset, got a pack of cigarettes and headed back to
ward.8 the PX. I Hid 'Hennessey I 1m supposed to be in "l!fY' 

barracka now tor I!a restricted to quarters from 2200 until 
0600 in the morning. He said 'forget it, I want to get rid 
of this stuff'. We started back down the area road and he 
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stopped in front of m:, quonset azx1 he said 'go in and mess 
up your bunk so it will look like you have been sleeping 
there.' I went. in and the man sleeping next to me 11'88 the 
only one there and he was not asleep. We did not speak to 
each other and I messed up my bunk nnt out and got back in 
the jeep. I said, 1I can't be gone long, because Capt. Cain 
probably has someone keeping an eye on me am I 1m not going 
ot di.sob e y his order. The -time then was about 2150. He 
said get in and we nnt down to route 20 by the Red Cross, 
turned left, wnt down route 20 towards Jl6th Banh Wing, 
turned in on route 126, and proceeded to route l. All .the 
timB he was driving at a terrific rate of' speed. We did 
not speak until we arrived at the traffic circle where he· 
made a left turn instead ot a riglt turn. I said 'Whats the 
idea' to which he rep1.ied, 'just a short cut, in a hurry to 
get back. He then slowed down ll'hen he turned to the left 
ot the pavement towards the Baily Bridges. He then said, 
•take • clip out of the carbine and give it a heave 1 , I 
did so. Vie went down to the Baily Bridges turned around at 
the JOlst sign and started back over the Japanese bridges. 
Hennessey slowed· downed and said 'McCoy, heave it into the 
water. 1 I threw it and it went into a tree and I did not 
hear it hit the water. We took oft up the hill and back 
over ,the same route that n had just cair.e down on. We nnt 
back to the area and pulled up behind the 559th NCo· club, 
pulled up, got out and he said, •come on in', we'll have a· 
drink. I said •no 1, I •ve had enough for tonight, I want to 
go and hit the sack'. He stI'J].ck his hand into his jacket 
pocket and pointed the gun at me a.nc said I come on in 1 • I 
said 'wait a minute I let me get over the shakes, as I was 
scared to death. We waited a couple of minutes and then 
went in, where several men, whose names I do not know, were 
practicing on various musical instruments. Hennessey then 
went over,7tRe manager of' the club, who's name was Red, and 
said 'give us a couple of drinks, Red'. Red -.ent behind the 
bar and poured out a couple of' drinks. I went over and sat 
down•. 

"Hennessey brought my drink to me, laid his drink on 
the piano, and started dancing with a Cpl, whos name I do 
not knO'II'. We stayed there about 10 minutes, and all the 
time Hennessey was dancing and singing, I was watching a 
man play the drumms. Hennessey then said 'I'll see you 
down to your barracks, McCoy. I replied, 'good deal', so 
we went outside and climbed into the jeep and went down 
the roa:d towards the Officer's club. I asked him, 'where 
are you going?, I don't live down there•. He said, •we 
will get rid of' this stuff, (meaning, Moore's effects). 
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We went dc,,m the road an:i turned to the right on the road 
that goes to the 22nd Bomb Group. He werrt about 30 feet, 
turned the jeep around and parked it. He said, 'Give me 
his wallet'. I started taking the stuff 01.It of my pockets 
and laying it on the seat. He said, 'you 're to da.,m slow, 
take off your jacket ani give it to me. 1 I took it off and 
handed it to" him. He took Moore's wallet and took the money 
out of it. He said, 'one far you and one for me', etc until 
he ·had the money devided in half. He said, 'you take it, you 
might need it.' I replied, 'no, I don't want anything thats 
in this jeep,'. He said., 1see this, (meaning the 45) and I 
said 1yes 1 ., and he said 'take the money then'. I picked it 
up., and stuck into my pocket. He then climbed out of the 
jeep and started burning Moore 13 papers that were in his 
wallet. He then picked up a handful of articles and gave 
them a toss. He said, 'where is the nearest latrine, to 
which I replied 'lets go back to the area•. He said, 'Ok' 
and I also wanted to run into somebody that I knew, so that 
I could have a good chance ot getting away from him. We 
went down to the latrine in the Hq Sq area and Hennessey 
searched Moore's pockets of his field jacket, :then dumped 
it down the latrine. He was still holding my field jacket 
and looking in the pocke\s to see if there was ·aeything in 
there·. He said, 'McCoy, lay everything out on the noor that 
you have in your pockets. I did so. He started handine the 
articles back to :ait as he checked them over. He then took 
and laid his aricles out on the floor and started putting 
back into his pockets what he knew didn't belong to Moore. 
He then threw the stuff he had left over down the latrine. 
He said, •Cane on McCoy, lets go up to the mess hall'. I 
said., 'No, I have to get back to my quonset. He again stuck 
his hand into his pocket arrl made like he was pointing- the 
weapon at me and said, 'you and I are going to the mess hall 
and get something to eat'. All I said was 'damn it 1 , so we 
got back into'the jeep and went up to the Engineers mess hall, 
where he started talking to Sgt Ziegelwan, who was standing at 
the door. I llent in., took a tray had chO'l'I' served to me., and 
sat down at my table, at wh:1c h Lt. Hansen, the mess Officer 
and the O.D. were eating. I almost had a chance to spe3.k to 
the CD but Hennessey saw me and ca.ire rushing over and said, 
'-.ell hello McCoy, long time no see'. He got hold of my hanj 
and started squeezing it very hard and sat down, and started 

, eating. When we got out 01.Itside, he grabbed me by the shoulders 
and punched me in the back with what I thought was the gun he 
was earring., and said., 'McCoy, you crazy bastard, don't ever 
try that again.' I said., 'what are you talking about? 1 He 
said, 'climb into the jeep, you and I are going for a little 
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ride. We drove out of the area and turned left on route 
20. He went slc,,r, as far as the Perimeter road am at 
the same time was threatening me, if I ever tried a.cy
thing like that again. I then said, 'I don't know lfha.t 
you' re talking about. He turned right on Perimeter road 
and in about 5 or 10 feet stopped. He then said, 'McCoy, 
1get your ass out o! here, and remember this, I will kill 
you if you breath another word about this'. A vehicle waa 
approaching us up route 20, so he said, 'see you around'• 

"He took off up Perimeter road. I turned around and 
ran towards the approaching vehicle, turned on my fiash
lieht and hailed him down. The driver was an ori'icer, whom 
I do not know and I said, 1drive me to the tlP's a.a fast as 
you can. He said, 'whats the mtter. 1 I said, 1I don't 
lalow as yet, just get me down to the MP's right away. We 
came up to the 1iP orderly room ,mere we were meat by an MP 
and I climbed out of the vehicle which I was riding in which 
was a w/c. I asked this MP that was sitting in the jeep if 
Lt. Strom, Lt. Rogers or Capt Sheffield was around. He said, 
11 don't know, but we 111 soon find out. 1 He asked me 'what 

was the trouble', and I said, 'there had been a shooting.' 
This MP turned around and ran up the hill, while at the 
same t:iJne another vehicle drove up and I heard somebody hol
ler to and ask, 'whats the matter'·• This MP said, 'its Lt. 
Chavez the Duty 0tticer 1 • I raced back da,rn the hill and 
started to expµin to him the best I could about what had 
happened. I was scared to death am I don't think he or 
Sgt Newton knew what I was talking about at first. I 
finally quieted down and got out that there bad been a 
sh~oting. He asked, 'where', and I said, 1down by NCB '• 
I said a fenr words that I do not remember.• 

Accused McCoy'a third statement (Pros Ex 13) reads as !ollOW"Sa 

"We drove to the beach, where Pvt. Hennessey stopped, 
got out, came around to lllY side where he said, 'give the 
gun to me 1 • I reached over Moore's legs and handed him 
the gun. He pulled back the bolt of the gun am said, 
'get out. Moore'. I climbed out, walked about 8 feet from 
the jeep. :Moore climbed out ard Hennessey told Moore to 
put his hands over his head which Moore did. 1Get in front 
of too jeep, he said, 1 anci then said, 'McCoy, take the gun 
out of his pocket.' Yoore. said, I dont have a gun. Hen
nessey said, I know you do because I saw it at the club 
tonight. I walked over, felt around Moore's hips and it 
was in his right hand pocket. I reached in and took it 
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!rm his pocket. At the same time Hennessey said., Lay it 
· on the hood. I laid the gun OD the hood. Hennessey- then 
said., :U:cCoy, back away. I backed up about 6 or 7 feet. 
Hennesse;y then aaid., Moore., moff over by that rock., which 
be did and at the sue time Hennessey moved up to the front 
o! the jeep. HemwsseT then said., lLcCoy., search him. I 
walked owr, start.ed taking the things out o! his pocket 

.am threw them oD the ground. Hennesse;y said, Put.. them 
in 7our pockets which I did.. He then aaid, 'Take oft his 
bat and coat and belt', which I did. He said OX and aoved 
back towards the jeep. Hennessey ea.id, Moore, get up on 
that rock. I looked up and saw that he bad the carbine. 
at his shoulder, and was taking aim. He !ired, one shot, 
and I said, 'You hit him'. Moore then started rolling 
or running ott this rock, and I said, 'watch, him; he 1s 
getting away. He then .tired apprax:bnate~ 4 or 5 times 
mere, which I do not knoir if' they hit Moore or not. We 
then clhlbed into the jeep, Henmusse;y laying the carbine 
between both at us. He then said, <hl <hi., I forgot some
thing. Ha reached olit over the front or the windshield 
and picked u:p the ( .45) and climbed back in and put it in 
his lett· band field jacket pocket. He then. He turned the 
jeep araund and started back over the same route w bad co1D1 
over at a territic rate ot speed, between 50 and 60 MPH. 
We wnt back to the 559th area, over the same route that 
w came down. We wnt into the 559th area and up to the ?CO 
club., where Hennessey- am myself •nt into the club where w 
bumped into 'Red', the club mgr. Hennessey said, ,re had a 
little trou.ble. He mentioned that this had been. a wreck 
between. two K. P. jeeps, and that n almost ran into them. 
He said, look what -I got 011t ot it, holding up ](oore 's 
tiald jacket, and I'll 1ure that m also shond h1la the 45. 
He said to I Red', tu us a couple o! dr:1.Dks, We stqed 
in the club .tar about 10 llimxtes. I was watching a dra-
aer play the drums, and Heanessey wu dancing with a Cpl. 
I do not knOW'. We lett the club, turned left by the 559th 
Otticere club, and turned right again at the road that 
leads to the 22nd Bomb Group. Henne1sey went about 20 or 
,30 .reet, turmd aroam and stopped. He then said, Empt7 
the stutt out.or your pockets and lq them on the seat ot 
the jeep, which I did., Hennease1 f'irst picked up the nl
let, took the aoney out and started dividing it. He then 
took all ot the papers and articles out or the nl.1-t., 
picked up some matches, handed the things to me and said, / 
burn thea. I took one match o.rt, struck it and lit the 
rest or tbs utches, and then set tire to the papers be
longi.Dg to Cpl. Koon. At that same time a ·,ehicle 1IU 
caaing up the road in the 22m Bomb Group area. I dropped 
the papers to the ground, and ~hen kicked them to the side ot 
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the road. Thia vehivle stopped, and the person that was 
in it said, 'Having any trouble 1? We both tried to speak 
at tb:I same time. I said., 'we are having light trouble., 
am I did not; understand what Hennessey said'. The vehicle 
then moved away. Hennessey said., lets go to the mess hall. 
We agreed to go to the mess hall• ., and get a cup of coffee. 
When we had finished eating.,., we got up and le.rt the mess 
hall and got in to the jeep., and I said., I had better be 
getting back to the area. Hennessey said., OK. We stopped 
by the orderly room., where I signed in., looking at the 
clock on the wall. The clock said, (09a45) so I was going 
to write 11:45 P.M:., knowing that the clock was wrong, but 
knowing that it was almost 24100 I signed the sheet to ·read 
20a50, so that person.s would thind I had been been in that 
area. I falsified this record, because I did not want any..: 
body to know I was out of the area. I left the orderly 
room., walked towards my quanset., arxi Hennessey lf8S moving 
down the road behind me. I went in, and messed up m:, bunk., 
for the same reason that I had falsified the sign in book. 
I left the quanset, went out aJXl got into the jeep and we 
drove off. I said., 'We will have to get rid ot this gun. 
Hennessey said., l'l8 will go to the circle., arxi dump it in. 
I said., OK. We went to the circle. Arter we got oft the · 
circle we drove about 75 or 8) feet and Hennessey said., 
take the clip out and give it a toss., which I did. We 
then wen't down to the bridges., turned a.round and he said., 
throw the gun in the water., which I did. We proceeded 
back to the quanset area., wmre he drove to our latrine. 
We went inside and he threw Moore's field jacket in ,-,he 
latrine. He then laid out a few more articles., that he 
had and he mentioned., have you got anything else in your 
pockets. 1CK', I said., I'll see. I had a comb, and I 
dropped ·it in the latrine. Hennessey also dropped a few 
articles in which I did not know what they were. We left 
tre latrin.G., got in the jeep and Hennessey said., I 1ir. going 
to take the jeep back. We drove back out., onto route 20., 
where he let me off. I then started walking back tom::, 
area. I stopped off at the liatterial latrine. I stayed 
tbare appl"oximately .3Q minutes. I got up and went into 
the shower room., took off my jacket and washed my hands and 
face. I then went to my quanset, where I got a pack of 
cigaretts., and started back towards route 20. I crossed 
the road in front ot Third Echelon. No sooner did I get 
out on the road., than a vehicle was coming up the road. 
I left my t'lashlight on and waved the vehicle down. The 
driver was an officer illd he asked me., ,mat was wrong. 
I said, 'I don't know yet., but drive me to the 1391 M. P. 
Co. in a hurry.,. which he did. When. we arrived., we came 
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upon an M. P. I asked him, If Capt Sheffield, Lt. Strom or 
Lt. Rogers was around. He said, I dont know, but I will 
soon find out. He asked me what the trouble ms, I said, 
1.1 man has been shot. I knew who the man was, and who the 

man was that shot Cpl. Moore. I withheld the name of the 
man 'Who did the shooting. I did not wish to mention his 
name because I did not 11ant to squeal on him. The M. P. 
started toward the officers quarters and a jeep drove up • ., 
and somebody hollered to us. The M.P. said, Is Lt. Chavez 
the duty officer. I did not explain to him in clear words 
at first 'What had happened. He then said., Where did it 
happen? I said, 1By Na3. We then got into the jeep., and 
took off. Lt. Chavez started down towarci.s the Kadena run- · 
WJJ.Y, I said, 'Not this ,ray to NCB. The Lt. said, this is 
a short cut. All along the route the Lt. and the Sgt·. were 
questioning me as to who it was, when did it happen, and 
who the man was? The only answer's I gave them were No, and 
I dont Know, 'Which was an untruth, because I knew that If I 
said it was., Hennessey, that be would involve me and that 
my part of the cr:ime would be known. I directed Lt. Chavez 
to the area 'Where the shooting occurred. We could not find 
acy tr,ce of Moore arter searchillg arround tor approxima.tely 
half an hour or 45 minutes. The Lt. said, n., will go back, 
make out a report and Nturn taiiorrow morning. After we had 
gotten in the jeep I mentioned to go down to 'Where :Moore 
lived am see i! be had come in, because if he had come in, 
be would implicate me 1n an attempt to murder him. We went 
down to Moor'es sb&ck., where we woke most of the men up and 
asked them it Moore had returned. They said No. The Lt. 
told Cpl. Aqu1Jina to phone the li!P 1a aa soon as Moore came in. 
We nnt back to the station., 'Where the Lt. made out a report 
and questioned me about the same thing as we were going to 
the scene of the shooting~, I stW. dtd not give him an answer 
as to who the man wu, far I knew If I did., Hennessey would 
involft me, and 11q part of the crime would be known. I told 
the Lt. and the Sgt. that Hennessey had threatened me, to kill 
me, if I told aeything about it, which is an untruth. I said, 
'I did not nnt '\o go back tg the area that night, as it 
Hennessey found oat that I had said anything about it., he ws.s 
armed; am that I did not know what he would say or do about 
it. The Lt. told the sgt. to fix me a bunk in his quanset, 
becaU!le I wanted protective custody. In the statement I made 
the next morniDg I deliberately lied., in trying to establish 
an alibi. 

"Q• Sgt. McCoy, did you at aey time threaten the life or one 
Pvt. Gaddis o:t the 559th A. S. G? 

"A• Yes., I did. 
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"Q. To 'Whom did you threaten the life of one Pvt Gaddis? 
"A. Hennessey. 
"Q. Did you~ on last Sunday afternoon, take a gun (a . 

carbine} am leave it in Cpl. Moore's quanset? 
Yes. 
Why did you take' the carbine to M:oore •s shack, Sgt. 
McCoy. 
I left the carbine in Moo:m' s shack because I had to 
leave in a hurry and did not think to take it with me. 
Was Moore killed with your carbine, Sgt. McCo;y? 
Yes. 
Did you make three false statements attempting to 
establish an alibi? 
Yes. 
Did you at any time try to stop Hennessey from 
ccimnitting Murder? 
No. 
Did Hennessey point a gun at you earlier. in the even
ing, or prior to the shooting or Moore? 
No, not that I know ot. 
Did you, Sgt. McCoy, try to tell anyone or this 
incident, before you made your report to the 1.391 M. P. 
Co? 

II.A,• No." 

Accused Hennessey's state~nt (Proe Ex 14) read.6 as f'ollowsa 

"Last night at approximately 2000, Cpl Moore, Sgt McCoy, 
and I were at the 559th NCO club. We irere all talking and 
drinking. We talked about the jeep deal Sgt, McCoy was in 
trouble over. · Cpl Moore was boasting about Gaddis being in 
on it too and I told him that he shouldn•t talk. I ask Sgt 
McCoy who gave liim the idea about the jeep in the f'irst place 
and htJ said Cpl Moore. I ask Sgt llcCoy to go out to the 
latrine with me and there I told him that Gaddis and Moore 
1'8re talking about him, and n decided that we had better 
get rid ot him (Moore). We went inside, drank a little mare 
beer and I told Toey, the bartender that I wu going to use 
the jeep. We all went out and crawled into the jeep. We nnt 
to get Gaddis. Gaddis said that he did not want to go. We 
left aDi Sgt McCoy- said take him dO'IIIl to the wather station. 
I did riot know what he was going tar. I drove him down and 
Sgt McCoy went inside and got a carbine. Cpl Jloore and I went 
in also. We stood inside the door. We all three went out to 
the jeep am·proceeded to the country where Sgt McCoy had told 
me to go. I drove dowrn to a beach close to Ishikawa. Sgt 
McCoy handed me the gun an:l said, •ut get rid o! h1m 1 • I 
told Cpl Moore to get out ot the jeep. He g~ out with his 

15 



hands up. Sgt McCoy took a .45 pistol from Moore and laid 
it on the jeep hood. Sgt McCoy took Moore's belt, cap, and 
field jacket. I shot Cpl Moore. We nnt back to the jeep. 
Sgt McCoy told me a .45 was on the hood. I picked it up and 
put it in my pocket. We came back to KilB. Sgt McCoy said, 
1Drive down to the Bailey bridges and we nll ditch the gun. 
We drove down and Sgt McCoy threw the gun over the side of 
the bridge. We came back to KA.AB. We went to the Eng. mess 
hall and ate. After we got through we went to the NCO club 
where we left the jeep. We went inside the NCO club, I 
thanked T"oey for use ot the jeep and asked Red for a couple 
of shot.a of whiskey. He gave them to us. We left the club. 
I went back to my quarters am went to bed. I left McCoy 
as he was heading for his quarters. 

"I forgot one thing that I will add now. .Arter we left 
the Bailey bridges we came back to !AAB, went through my area 
to a latrine, and threw some of Moore 1s belongillgs into the 

. latrine. We got rid of the wallet by throwing it alongside 
the road. l,Js n were on the road he gave me $35 of the mone1 
taken out of lloore's wallet.. it this time we went to the 
mess hall and ate.• 

* * * 
"Q. Do you remember going to the NCO Cl\i> at 1830, the open-

ing time of the club, on the night of 18 December 1946? 
"A• Yes, that is correct. 

11 Q. Did Moore &Di McCoy come in there 100n after you got there?
•1. Right aft.er the show started, about 0730. . 

•Q. 'ib&t was tbs first contact you had with them? 
•1. At the bar. They bad just come ill, n all nut back to 

1lfY' table. 

When did you and McCoy talk OYer the idea ot getting rid 
of McCoy, if y_ou did? 

".1. We went outside the club to urin&te. I told )(cC07 that 
I thought Moore wa.s agai.Mt hi&. He said, 'Well, the 
o~ thing I can see is just get rid ot him. 1 I said, 
'I can get a jeep.' He said, •OK, you get it.• 

"Q. Had you ever talked prior to this time with McCo;y about 
getting rid of Koore? , 
No. One time (I believe it was the next evening after · 
the MP'• had him far questioning about the jeep) we met 
at the latrine. I said, 'McCoy I bear you are in a lot 
of trouble. 1 He said, 'Yes, God~, I would like to 
kill Gaddis.' That same evening I told Gaddis that a 
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Sgt friend or his would lilce to kill him. He replied, 
11'cCoy 1.an't going to kill nobody.' 

"Q• Did you see a gun on Cpl Moore in the Club?
•.A.. Yes, I sa• one, he had it in his belt. 

•Q. llhat time 110uld aay it was 'When you left the club? 
•A.•..It 11'8.8 around 2015. 

•Q. Did all three or you go out and get in the jeep 
together?

•.A.. Yes. 

•Q. Where did you go from there? , 
•A. I don't thiDk I can right~ remember. I don't thiDk 

we went direct]3 over to Gaddi.8 1 barracks. It na all 
like a dreaa. 

•Q. Who or 'What gaw you the idea to go and get Gaddis? 
"'-• McCoy. I remember knowing one time 'When n turned. 

into 559th area am was driving by unit personnel 
that McCoy said, •at 1s go get Gaddis.'" · 

* * * 
•Q. Whose idea was it to go over to the Weather Station? 
•A.•. _McC07. · He said drive down to Moore 1s quarters. 

•Q. What n.s. lloore saying all this time? 
~A.. He. did not say anything. He didn •t know what was 

going on. ' 

•Q. What do 7ou mean. 
~.A.. It was all mixed up that night. It was like a dream. 

•Q•. You kneY that you and McCoy were planning to get rid 
ot Moore while you were riding around.

•.A.. I tell you it 11'8.S like a dream. I didn1t know 'Where 
I •as at. I kne1I' that n were going to get rid or 
hia after ft nnt to the weather station and got the 
carbine, but I didn't lmQI' I was going to do the 

. sh(?Oting. · _ . 
. : \ 

•Q. Well, Yho did you think 118a going to do the shooting? 
.,.. J.!c907• 
11 Q. Did McCoy pick up the gun at the Weather Station and 

_gi\fe it to you? 
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"A• I don't remember him giving it, to me, maybe he did 
and maybe I took it. I don't remember much at the 
weather station. 

•Q. Do you remember asking if there was any ammunition 
for the gun?

•A. No 1 sir, I didn't. 

11 Q. What do you think happened there? 
"A. I ju.st remember leaving there. 

•Q. Where did you go from there? 
"A• We went down to a beach neaz, Ishikawa.• 

* * * 
•Q. What happened after you stopped on the beach!
•A.. McCoy- was sitting on the r~ht of me. He jumped out 

and said, '!et 's get it over With.' I told lo!oore 1 
'Get out Moore.' Moore got out, of his side after I 
got out on the left side. I wallced around in front 
of the headl~hts. McCoy gave me the gun and I had 

it at port arms and McCoy ·had Moore backing up after 
he took the gun from hi.s pocket and threw it on the 
hood of the jeep. He backed him over by the rocks 
and stripped him down. I walked back to the left 
side of the jeep. McCoy walked back to the right side. 
Moore did not sq anything. He looked like he didn't . 
know llbat it wu all about. Sgt McCoy said let it go 
or something like that. I remember I rapidly fired 
but I don't. know hOW' many times. I got .back in the 
jeep. McCoy took the carbine and I took the .45 or£ 

_of the hood. , We drove strai.8ht back to the Base." 

The court was cautioned that Prosecution Exhibits 12 and l3 should 
be considered as evidence against accused McCoy only, and that Prosecu
tion Exhibit 14 should be considered as evidence against accused Hennes-
sey only (R 78). ~ 

Captain Sheffield identified Prosecution Exhibit 6 as a billfold 
and papers given to· him by Lieutemnt Strom an:i the witness testi.ried 
that he turmd them over to the trial judge advocate (R 71). The wit
ness also testified that he had delivered to the trial judge advocate 
the pen and pencil set (R 71; Pros Ex 8), the empty shell. cases which 
were picked up at the scene of the shooting (R 71; Pros Ex .4)., the cap, 
jacket., and belt (R 71; Pros Ex 5), $150.35 in ?tilitary Payment Certi
ficates and coins which were given to witness by the two accused (R 72; 
Pros .Ex 9) 1 and the pistol which was identified by the accused as having 
been taken from deceased {R 72-73; Pros Ex 10), 
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It was stipulated by and between the prosecution, the defense and 
the accused that Corporal Stephen T. Moore died of' a gunshot wound pro
ducing laceration of' the liver with hemo-peritoneum, that he died on or 
about 18 December 1946 and within a year and a day from the time of' 
receiving s~ch gunshot wound, and that Prosecution Exhibits 4, 5, 6, 7, 

·8, 9, and 10 were tagged by Captain Sheffield and given to the trial 
judge advocate as of 3 January 1947 (R 76). 

4. Arter having been duly apprised of their rights as witnesses, 
both accused elected to remain silent, and the defense offered no evi
dence. 

5. On arraignment the ckfense counsel suggested that the court 
inquire into the mental condition of the two accused and stated, "that 
during the entire time in which the defense counsel has been working 
wi:th the accused, he had felt continually that due to the mental con
ditions of both of the accused he has not been afforded the opportunity 
to gi-ve a proper defense * * * due to (their) mental condition" (R 4). 
Dy stipulation the defense offered into evidence a letter dated 14 
February 1946, by Mrs. Rebecca A. Hennessey, the contents whereof' are 
pertinent to accused Himnessey only (R 4a, L.b; Def Ex A). This letter 
appu-ently written to accused Hennessey's comnanding officer with 
respect to an erstwhile absence without leave -states in relevant parts 

"* * * I have a paper here .from a medical examiner 
Mather Field Sacramento Calif on this paper says oc
casional episodes of mental confusion and frequent 
attacks of jitters while he was home he just could not 
sit still, * * *" (Def Ex A). · 

The law member ruled that the presumption of' sanity as to the ac
,cused had not been overcome (R ,4b) • 

The legal stamard of mental responsibility under milltary law is 
stated in the Manual !ar Courts-Ua.rtial as follon a 

"A person 1a not mentally responaible for an offense. 
unless he was at the time so far free from mental defect, 
disease or derangement as to be able concerning the parti
cular acts charged both to distinguish right fran wrong 
and to adhere to the right" (5th subpar of par 7~ p 83, 
MCM 1928). 

The standard tor determining mental responsibility 1n military- law in
cludes not only the concept involved in the traditional right and ,rrong 
test, but also the more liberal concept involved 1n the so-called ir
resistible impulse test. The first concept recognizes that a person 
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without appreciation or rightness or wrongness or an act cannot have a 
criminal mind or formulate a cr:lm1naJ intent. The second concept rec
ognizes that, if a person, because or mental illness, is deprbed of 
tb:3 power of choice or volition, he does not posse93 the mental attitude 
and .treedca of choice essential to cr:lm:loaJ responsibility (par 2, Tech 
Bull, MED 201, WD, l Oct 45). The mental responsibility of the accused 
is a question or !act, and the burden is upon the prosecution to prove 
beyond a reasonable doubt that he is mantally responsible for the of
fense• He is presumed, howver, to have been in fact sane at the time 
of the offense until a reasonable doubt ~ to hi.s sanity at that time 
appears .from all t:00 evidence. This presumption merely supplies in the 
first instance the required proof of the capacity or the accused to 
commit the crime charged, and authorizes the court to assume at the 
outset that he is mantally responsible for his act. When evidence 
tending to prove that the accused n.s not nentally responsible for the 
alleged o~ense is introduced either by the prosecution or by the defense, 
or, in an appropriate cue, on the court •s own initiative, and such evi
dence creates a reuonable doubt as to the sanity of the accused, he is 
entitled to an acquittal (CM 294675, Minnick, 26 BR (ETO) 11); the burden, 
however, of produc~ nidence of insanity is not upon the prosecution, 
but upon the defense (:U:CK 1928, par J.12b p 110; Davis vs. !!L§,. 160 
U.S. 469; ~ vs. ~, 165. U.S 375; Hotema vs. ~., 186 u:S. 413J 
Cll 314876, Rollinson,} • · · 

In our opinion the statements contained in Mrs. Hennessey's letter 
fail to establish a reasonable doubt as to accused Hennessey's mental 
responsibility. No evidence -.as introduced by the defense tending to 
ahow that either accu.,ed was, at the time of the alleged of:t'enses either 
incapable or distinguishing right from 111"0~ or adhering to the right. 
Neither was any- competent evidence introduced tending to show that either . 

I 
accused lacked sufficient mental capacity to intelligent~ conduct or co-
operate in his own defense. 

Accordingly -.e are or the opinion that the law lD9mber pt"Operl;y denied 
thl!I defense 1s motion that ~uiry be made as to the mental condition ot 
the accused. 

·6. Bo.th accused stand convicted ot a apecification which alleges 
that tbl accused •acting joint4r am in pursuance to a CClllllon intent, 
did, **•-with malice aforethought, willfull;y, feloniousl;y, unlawfully, / 
and with premeditation kill one Corporal Stephen T. Moore, a human being,· 
by shooting him with a carbine caliber .:,o rifle.• 

Murder is •the unlawful. killing or a human being with malice afore
thought.~ By "unlawful" is meant without legal justification or excuse 
(:U:CM: 1928, par 148A, p J.62). "llalice aforethought" has been defined as 
:tollows1 · 
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"***Malice** * is used in a technical sense, includ
ing not onzy anger, hatred and revenge, but every other 
unlawful. and unjustifiable motive. * * * malice is implied 
:fr<ln any deliberate or cruel act against another, however 
sudden" (Commonwealth v. Webster, 5 Cush 296; 52 Am Dec 
711). 

The Manual far Courts~ial provides that "malice aforethought• ma.y be 
found when, preceding or co-existing with the act by which death is caused, 
there is an "intention to cause the death of, or grievous bodily harm to., 
any person, whether such person is t:te person actually killed or not• (MCM 
1928, par 148.i, p 16.3). Malice may be inferred :from the use of a deadly 
weapon in a manner likely to, and which does, cause death (Wharton's Crim. 
Law, 12th Ed 1932, Vol I, sec 420, pp 654-655). 'l'he words 11 deliberately11 

and "with premeditation" have been held to mean "* * * an intent to kill, 
simply, executed in furtherance of a formed design to gratify a feeling 
far revenge, or for the accanplishment. of some unlawful. act" (Wharton's 
Crim. Law, Vol I, sec 420, p 631). 

The circumstances shown by the reccrd of trial establish that the 
two accused agreed that Corporal Moore should be killed, probably in 
revenge for his part in supplying evidence against McCoy rith respect to 
too theft ·of Lieutenant Gallagher's jeep. .Accused Hennessey, in his 
confession,· admitted that while they were at the NCO Club earlier in 
the evening, he and McCoy agreed they should •get rid" of Moore. By 
his own admission he fired the fatal shots. The "corpus delicti11 of the 
offense necessary to permit consideration of the confessions of both 
accused was clearly established. The Manual for Courts-Uartial states 
that the corpus delicti is sufficiently shCM?l in the case of a charge 
of an unlawful. homicide by "evidence of the death of the person alleged 
to have been killed, coupled with evidence of circumst.ances indicating 
the probability that he was unlawfully killed' (MCM 1928, par 114, p 
115). The finding of Moore 1s body on a lonely beach and the establish
ment that the cause of death n.s by shooting fully established that he 
waa probably unlawfully killed. As to accused Hennessey therefore, all 
the evidence, excluding accused McCoy's statements, clearly and con
clusively proves his guilt or the offense of premeditated murder. 

In his statements, accused McCoy did not specifically mention aey 
prior agreement or undentanding rith Hennessey to "get rid" of Moore. 
But all the circumstances, as shown by his own statements as a whole 
and the testimony of other witnesses, shows that there was such an 
understanding. Further, it is well settled thata 

"All who are present. concurring in a murder are principals 
t:terein, and the death, and the act whfoh caused it, is in 
law the act of each and all. There is no dist.inction in 
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· {106) the regard of the law in the degrees oft heir gu:i.lt, or the 
measure oi' their punishment, or the nature of thei.r offense, 
founded upon the nearness or remoteness of their personal agency 
respectively" (State v. Jenkins, 94 Am Dec 1932, 14 ru.chardson's 
Law 215; CU 248793, Beyer et al, 50 ER 21.• 37). 

The motive for the crime was principally lricCcy 1 s. Whether :McCoy agreed 
~~th Hennessey at the club, as stated by Hennessey, or whether at some later 
time he fell in with Hennessey's plan is immaterial. The evidence is clear 
that he did assist in such a plan. 

The evidence shows that it was McCoy who picked up his own carbine 
and handed it to Hennessey. The record shows no contemplated use for the 
weapon other than that to which it was put. If, as stated by McCoy in his 
confession, the two accused and Moore were planning to look for girls they 
.hardly needed to be armed. Since the only articles which were apparently ob
tained on the occasion of the visit to Moore I s quarters were the carbine and 

! the ammunition, it is reas0nable to infer that the real purpose of that visit 
was to obtain the weapon with llhich the killing was perpetrated. McCoy ad
mitted that upon arrival at the beach he handed the carbine to Hennessey. 
He also admitted that he disarmed Moore while Hennessey kept the carbin& pointed 
at·Moore, and that he removed Moore's effect; his· jacket and his belt. Al
though McCoy's second statement is replete vd th self serving declarations that 
he ·was compelled by Hennessey to perform these acts at the point of a gun, in 
his· third statement he admitted that Hennessey did not point a gun at him at 
any time prior to the shooting•. In that stateioont he also admitt~d that he 
·did not at any time try to stop Hennessey from killing Moore. · If he had any 
real desire to prevent Hennessey from shooting Moore, it would appear that he 
could have done so when he had possession of Moore's pistol. Moreover, his · 
active and voluntary participation in the killing may be inferred from that 
portion of hi.a third statement wherein he said:. 

•He (Hennessey) fired, one shot, and I said, 1You bit him.' 
. Moore then started rolling or running off the rock, and I 
~. said, •Watch him, he's getting away.'"· 
,; 

The•,-evidence thus supports the conclusion that McCoy voluntarily aided and 
abetted Hennessey in the !llllrder of Moore, thus establishing bis guilt as a 
principal (18 USC 550). . · . 

. :7. The charge sheet discloses that accused Hennessey was 24 years of age 
when '.the offense was.committed. He was inducted into the Army of the United 
Stat·es on 31 July 1941 and honorably discharged on 2 November 1945• On 23 
January 1946, he enlisted in the Regular Arrrry for three years. 

. Accused McCoy ·is ·shown 011 the charge sheet as being 19 years of age 
at the time of the commission of the offense. It appears, however, from 
a certified copy of his birth .certificate, submitted by his father, that 
he was born on 6 February 1930, and was therefore 16 years of age when the 
offense was committed. He was inducted into the Army of the United States 
on 27 September 1945 and honorably discharged JO January 1946. On 31 
January 1946, he enl4sted in the Regular Army for three years. 
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Prior to trial, on 24 and 26 Decemb~r 1946, each accused was given 
a mental examination bY. Captain Jerane B. Katz., Medical Corps. The re
ports of these examinations which are included among .the papers attached 
to the record of trial indicated that in the opinion of the medical 
eXBl!liner accused McCoy "displays evidence or mild poorly formed f)Sycho
pathic traits and psycho-neurotic disturbances. * * * There il!I n,, evidence 
of psychosis." In his opinion accused Hennessey "presents evidence of 
mild psycho~thic traits in the field of emotionality and in alcoholism
* * *" but no evidence of psychosis. As to each accused the medical 
examiner stated both at the time of the examination "and at the time the 
offense was committed, (l) the accused knew the difference between right 
ar.rl wrong; (2) had the capacity to keep from doing wrong, and (3} at the 
present time bas the mental ability to understand the nature of the pro
ceedings against him, and can do what is necessary to present his defense." 

8. On 16 June 1947 the Honorable William G. St~ler, House of Re
presentatives and on 19 June 1947 the Honorable Charles K. Fletcher, House 
of Representatives appeared before tbe BQl.rd of Review on behalf of the 
accused McCoy. The Board has given careful consideration to arguments 
urged at these hearings. 

The Board has also given careful consideration to numerous com
munications pertaining to clemency on behalf of the accused which have 
been referred to the Board and which are summarized belows 

On behalf of accused llcCoy: letters to the President from the Honor
able Elmer Thomas, United States Senate, with inclosures thereto; the 
Reverend Gardner Freeman, Esserville, Virginia; Seaman Second Cl.us M. c. 
Emerson (Rdm} USN; Mr. Clyde E. Palmer., Editor and Publisher of the News
Times Publishing Company, El Dorado., Arkansas; the Honorable John L. 
McClellan, United States Senate; Mr. Roy E. DelJent, Plain\fiew, Texas; 
and a telegram to the President from Mrs. Daisy Hanna., Coronoda, Calif
ornia. 

Letters to The Adjutant General from the Honorable Elmer Thomas, 
United States Senate; Seaman Second Class M. c. Emerson (Rdm) lBITJ and 
a telegram to The Adjutant Gem ral from JJ;rs. Ruby Lee Hines, San Diego, 
California, mother of accused McCoy. 

letters to The Judge Advocate General from Mr. Edwin G. McCoy, Sr., 
father of accused; the Honorable Elmer Themas, Unitad States Senate; the 
Honorable W. F. Norrell, House of Representatives; the Honorable Oren 
Harris, How,e of Representatives; the Honorable J. w. Fulbright, United 
States Senate; the Honorable Glen D. Johnson, House of Representatives; 
too Honorable Mike llonroney, House of Representatives; the Honorable Carl 
Albert, House of Representatives; the Honorable E. H. Moore, United States 
Senate; the Honorable Charles K. fletcher, House of Re:rreserrtatives; the 
Honorable William G. St~ler, House of Representatives; Mr. Elmer H. White; 
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Mr. and Mrs. F. H. Blackford; Dr. Helene K. Graff; Mrs. Susie Mashburn; 
?lrs. H. Meyers; Mr. Clyde E. Palmer; and Mr. R. E. Faulkner. 

On behalf of accused Hennessey: letters to the President .from the 
Reverend Gardner H. Freeman, Esserville, Virginia; the Revez:end Joseph 
B. Hennessey, Akron, Chio, brother of accused Hennessey; and letter from 
Mr. c. c. wng, Akron, Chio. 

9. The court was legally constituted and bad jurisdiction of the 
persons and the offense. No errors injuriously affecting the substantial 
rights of the accused were canmitted. In the opinion of the Boa.rd o! Re
view, the record of trial is legally sufficient to support the findings 
of guilty and the sentence as to each accused, and to warrant. confirmation 
of t~ sentence Ill. 1 sentence to death or imprisonment !or life is mandatory 
upon conviction of a violation of Article of War 92. · 

_____________, 
Judge Advocate 
. 
Judge idvocatef~rl/&4!:/ , 

t .,; /',,,. ~ , i ~ 
Judge Advoca.te-· r rfdc,'-J( ,,. -:r ,I~' 
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J.!GH • CU ~20662 lat Ind 

JAGO., Dept. of the Arrq., Washington 25, ~. c. . ' - ,· ,. ..
~·-1-1 

TOa The Secretary ot the Ansry 

l. Herewith tra.namitted for the action ot the President are the 
record of trial and the opinion ot the Board ot Review in the ease or 
Sergeant Cecil E. llcCoy (RA 39760022) and Print• Albert H. Henneuq 
(RA 15069436), Headquarters and Bue Service Squadron., 119th .Air Serrl.ce 
Group. 

2. Upon trial by general court-aartia.l, the two soldiers :named 
a.bOTe were f'ound guilty' or the murder or a i'ellavr soldier, in Tielation 
of Article ot War 92. 'lo evidence of prior conrlcti0ll8 wa.a introduced 
as to accused McCoy. Evidence ot one prerlou1 conrl.ction by BUlllJllaJ'Y' 

court-martial wa.1 introduced a1 te accused HenneHey-. Both were sentenced 
to be hanged by the neck until dead, all members or the court pruent 
at th• time the vote was taken concurring in the aentence. 1'he re·dmng 
authority apprond the sentences, and forwarded the record of' trial tor 
action under Article or War 48. 

3. I concur in th• opinion of' the Boa.rd ot Rmn that the record 
ot trial 11 legally sufficient to support the findings or guilty or murder 
and the sentence to death 1D. the c&H of each acowied, and to ..-arrant
confirmation ot the sentences. 

Accused took: a fellow soldier, 'Wh01111 they suapected or giving information 
against accused 1'0C01:, to a lonely' beach in Old.nan., and there ahot aDd 

'killed him. Accused M.ccoy- disarmed the Tiotia and remand the contents 
of his pocket• and part of his olothing, and stood b7 while accused 
RennHsey- shot him to death. It appears traa a oertitied cow of accused 
McCoy-' 11 birth certificate, submitted by his father• that he waa only 
16 years of age at the time ot the oamni.saion or the offense. The accused 
Henneuey waa 24 years of age. In new or the age ot accused McCoy-. and 
the evidence that both aocuaed had been drinking, I reoonsend that the 
sentenoe1 as to ea.oh acC1.Ued be confirmed but OODllllUted to dishonorable 
disoh&rge, torteiture ot all pay and allowances due or to become due., and 
confinement at hard labor tor the tera of the natural lite ot each aocused, 
and that the sentences aa thua COJllllUted be oarried into execution. I 
turther recOllllllezid that an appropriate United States pezdtentiary- be designated 
a.a th• pla~ of conf'inement as to ea.ch acouaed. 

4. At the requ.Ht or a:, ottioe both aeouaed were examined subsequent 
to trial by- a Board of Kedical Oftieera to dete~ their mental responaibilijry. 
The Board found tha.t both aocused were. at the ti.a• ot the alleged offense 
ao tar tree fr0111. mental deteot, disease, or der&J2gement as to be able to 
distinguish right from. wrong and to adhere to the right, &Jld that at the 
time ot their trial.• ~he7 were able.. to understand the :nature or the 
proceeding againat them. and to pa.rtj.cipa.te in their OWJl defense. 
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6. Incloa•d are a dra.tt ot letter tor your signature, tranamitting 
the reoord to the PrHident tor his action and a torm of Executiv• action 
deaigned t.o carry into effect the reoommendationa herein&.bove :aade, 
ahould H.ch reoomendationa 11.eet_.lfith your approval.,. 

_j 
l5 Incls .........,......u He GREEI ~ 
1 Record ot trial Major General 
2 Draft 1tr aig Sec ot The Judge Advocate General 

theJ.r,q-
3 Fora ot aotion 

(G.G .Lo.(Dept of the Jtrmy) 25, 20 Oct. 1947) 
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_ WAR DEP.AR'l'llEll1' (111) 
In tlle Ottioe et The Jud.g• Adnod• General 

Wuhington 26• D. c. 

JAGK • C11320669 

.11 JUL 1947 
' UJfITBD S1' ..A1'ES ) THE IIF.A.NTRY CENTiR 

Te ~ Trial by G. C.M•• oonnned at· Fort Bemdng. 

Fir•t LieuwUllt HENRY E. 
) 
). 

Georgia. 18 December 1946. 
total tcr teihres. 

Diaaisaal and 

BERDDSD (0-1316168) • ) 
. 'Intanb7 ) 

---------------------------~---OPMOJl ot tu BOlBD C, REVDJr 
SILVEBS, lloJ..FEE and. ACKROYD, .Judge JATOoa.tea 

--------------~-....--~~-----
1. The Boa.rd et Renew bu enEined tlut reoord ot tria.1 in tlle oue 

· ot the officer named abon and •ubmit• this, i ta opinion, to The ,Judge Ad• 
TOoate General. · 

2.. Accused •u tried upon the tollfting charge and •peoitioatiezu 

CH.ARG&a · Vielation ot th• 96th Artiole of War. 

Speoitio&tiona Ia that 1st Lieutenant 1Ienr;y E. Berendaen, 17th 
Comp~, Student Training Regu.nt, Tlae IJlf'antry School, 
Fort Bemdng, Georgia. did, d 17th Co~, St\ldeut Trt.ining 
RegiJDHlt. Fort B.nning, Georgi&, on or about 11 . llove:mber · 

. 1946, with intent to deo•iT• Captain William v. Churcm, 
ot.f1oiall7 report in ,rriting to the aaid C&ptail!. William 
V. Churoh, that he the add Lieutenant Henr7 E. Berendaen 
had inapeoted. the Meaa Hall of 17th Compally &t the morning, 
noon am _evening meals on 11th November 194:6, which report 
wa.a known by the aaU Lieutenant Henry E. Berendaen to be 
untrue in that. the aaid Lieutem.n:\ Hem')' E. Berendaen wae 
111. taot no~ in tlle Meas .HAll of 11th Collp~ at Ul¥ meal 
·on 11th November 1946. · 

He pleaded not guilty te and. wu tound guilty- ot the charge and ita 
apecification. llJo e"fidenoe or Ul¥ preTieua oonviotien....,. 11!.troduoed. 
Re waa sentenced to be- diami.aud the a enioe and to forte ii; all pa.7 and 
allOW'allOea due or to bec0111e due. Tu ren.ffing authoriV appreTed ta. 
aentenoe, reoCIIIUlleDded th&t tl:le aenteme be oommute4 to a Npriand . 
and a torteiture ot tl>O ~t aooua ed' • pq per month for tow montha am. 
tonrarded the record of vial tor ao~ion tmder Artiole ot lrar ,e. 
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3. Evidence for the Prosecution 

On 8 November 1946, and again on 9 November, accused was advised 
by his company ccmma.nder that he was to be mess check officer on 11 
November 1946. The mess check officer was ·required to be present 
at the organization mess at each of the three meals served during his 
tour of duty in order to make a sanitary inspection of the mess 
facilities and to generally supervise the operation of the mess. He 
was also required to fill out a mimeographed report form for each meal, 
detailing the results of his inspection. These fonns, upon completion, 
were submitted to the company conmander who, in turn, forwarded them 
to the battalion commander. The mess check officer was permitted to 
make arrangements for a brother officer to take over his duties provided 
the company commander knew of the substitution (R. 7-9). . 

Accused was not-present at any of the three meals served on 11 
November 1946, nor was arry other officer (R. 20-26). On the morning 
of 12 November, the company commander received three mimeographed 
report forms covering the three meals served on 11 November, each 
form being filled out over the signature of accused indicating that 
he had inspected the mess on each occasion. These fonna were addressed, 
"Toa Commanding Officer, 1st Bn * * *" Accused, when asked by the 
company commander wiy he was not present for mess check on 11 Novanber, 
replied that "he just didn't make it." (R. 10-13; Pros. Exs. 1-3). 

Evidence for the Defense 

·-
From September 3 until at least 5 November 1946, mess check 

officers were appointed by a roster c001ing from battalion headquarters 
and officers from other organizations as well as the company officers 
served in.that capacity. The mimeographed report forms were placed on 
the first, sergeant's or company clerk's desk and it was understood that 
they went directly to the battalion commander without passing through the 
company commander's hands. Several mess check officers had "missed" mess 
check during that period (R. 30-34). Accused, having been infonned 
of his rights as a witness in his own behalf, elected to rmain silent 
(R. 39). 

4. Although the mess check reports accused is charged with having 
falsified were addressed to the battalion commander, the evidence tends 
to establish that such reports were, in practice, submitted to the 
canpany commander for his information before being forwarded by the 
latter to the battalion. Hence, the specification properly alleges and the 
proof sufficiently shows that accused made the false official reports 
in question with intent to deceive his company canmander (CM 224049, 
Burnham, 14 BR 45, 48). Such conduct is, ot course, a violation of the 
96th Article or War (par 152!, MCM 1928). 

2 
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5. War Department records ahow that accused is 28 years of 
age and is unmarried. He is a high school graduate and in civilian 
life worked as a demonstrator of air conditioning equipment and as a bell 
hop and clerk in various hotels. He entered the military service on 
16 October 1940 as an enlisted man. In March 1942 he left the United 
States and served in the Hawaib.n Islands with the 166th Infantry 
Regiment as an instrument corporal in a mortar platoon. He returned 
to the United States in December 1942 for the purpose of attendinr the 
Infantry Officers' Candidatd School at Fort Benning. Georgia. Graduating 
from this school, accused was, on 26 March 1943, appointed and commissioned 
a second lieutenant in the Army of the United States. He again lett 
the United States in January 1944 and served in the Mediterranean T:h.eater 
ot Operations wl th the 168th Infantry Regiment where he engaged in the 
Naples-Foggia, Roine-Arnc,north Appennines and Po Valley campaigns. He 
was promoted to the grade or first lieutenant on 16 July 1944, and was 
awarded the Can.bat Infantryman's Badge on 31 August 1944. Accused 
returned to the United States in November 1945. 

6. The court was legally constituted and had jurisdiction OTer 
accused and of the offense. No errors injuriously affecting the 
substantial rights of accused were canmitted during the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a Tiolation of Article of War 96. 
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.IA.GK •'CK 320669 lat lad 

JUL 2 4 1~4711D, JAGO, Wuhington 25, D. C. 

roa The Uader Secretary ot War 

1. Pursuant to Executin Order Io. 9556., dated Ma.y 26., 1945, there· 
are tra.namitted herewith tor ;our a.ction the record ot tria.l and the opin~ 
ion er the Boa.rd ot ReTiew in the oau ot Fi.rat 'Lieutenant Henry E. 
BerendHn (0-1315768 ), Intantry. 

2. Upon tri&l by general court-martial this oftioer was found guilty 
ot having made a ta.lae otticial report with intent to deceive his oo~ 
commander in 'Violation ot Article of War 96. No evidence ot previous con
Tiotiona was introduced. He wa.s sentenced to be dilmiaeed the aerTioe and 
to fortei t all pay and allmrancoa due or to become due. The reviewing 
authority approTed the aentenoe., recommended that the· aenteno• be commuted 
to_a reprima.nd and a torteiture ~ $50.00 of aoouaed'• pay per month tor 
tour months and forwarded the reoord ot trial tor· action under .Article ot 
War -i8. 

3. ~ •Ullllll8l'J' ot the ertdenoe •Y be tound in the aco~ng opillion 
of tbs Board ~ Review. I ooncur in the opinion or the Board tha.t the reoord 
ot trial ia legally auf'1'1cient to aupport the findings ot gw.Hy and the aen
tenoe and to warrant oont1rmat1011 or the aentenoe. 

Aocuaed wu detailed by his oompaJ:!i1 oornmander to act aa mHa check 
ot1'1 cer in the orgalliza.tion mesa on 11 ?loTember 1946. A.a meas cheok offi
cer., it wu accused'• duty to attend each of the three meals aerTed that 
day and'to till out a mesa oheok form tor each mee.l indicating the efficiency 
with lrhioh the mesa was ,being _conducted. .AocuHd did not attend any ot the 
meal• aerTed on 11 HoTaber., but on 12 Nonmber the company- commander r•
cei'99d three oompleted mesa oheok toraa, signed by aocuaed, covering the 
me&la aernd on 11 Nonmber., indicating that accused had performed hi• e.a-
aigned duties. · 

•• Accused 1a 28 :years of age. and 1a unmarried. He is a high aohool 
grad~ate e.nd in ciTilian·life worked aa ademonstrator of air oonditiolling 
equipment; am aa a bell hop and clerk in various hotels. He entered the 
military urTioe on 15 October 1940· as an enlisted man. In lkroh 1942 he ,J 

left tm United States alld urftd in the Hawaiian Islands with the 165th 
Infantry Regiment a.s an instrument corpor&l in a mortar platoo,u. He re
turned to the United. Sta.tH 'in December 1942 for the purpose of attending 
tae Intantr7 Officers' Candidate School at Fort Benni~g., Georgia. Graduating 
from thi1 aohool, aoouaed waa., on 26 Ml.rob 1943., appointed and commissioned 
a aeoo11d lieuteDallt in the Ar~ ot the th:dted_Statea. Ho again lett the 
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' United State• in January 1944 and served 1n the lrediterra.neall. Theater ot 
Opera.tiou with the 168th Infantry Regilllent where he engaged in the Naples
Foggia., ll.ome-Arno, North Appenninea and Po Valley ca.mp&igna. He wu pro
moted to the grad• of tirat lieutenant on 16 July 1944, and waa ·awarded 
the Combat Infantryman'• badge on·31 August 1944. • .A.ocuud returmd to tu 
tlnited State• in November 1946. 

s. Although the making ot ~ t&l.u otfioial report baa &lwa.)'8 been oon• 
aidered a gra.ve military offense, that otten.e is here exhibited 1n 1ta more 
minor upeota. For thia reuon, and in 'Yi.• ot accused'• put 018',r reoord, 
his oonsiderable period ot faithtul. urvioe t.nd the reoommendation ot the · 
revimng authority, I reoommend that the aenteno• be contimed but oollllltlted 
to a reprillll!Llld and forfeiture et #50 pay per :aonth for- four :m.on.tha, and th.at 
u thua modified the aenilenoe be ordered. ueauted. 

6. _Inoloeed 11 a for• et action deaigned to oarry int• etteo~ the toN• 
ge>ing reoolllUl8nda.tion, ahould it ... h your appron.J.. 

2 Inola 
1. Record of trial Yajor General 
2. Form of ao·iioa ?he Judge J.dvooate Gemr&l 

-----------------. ------------------:)-----
( G.C.M.O. 313, 29 Aug 1947). 

I 





(117) 
WAR IEPAIITWNI' 

In the Office of The Judge Advocate General 
Washington, D. c. 

JAGH - CM 320670 
1 7 JUL 1947_ 

UNITED STATES ) 12TH INFArlrRY DIVlSION (PS) 
) 

v. 

Second Lieutenant JCSE A. 
YUMA.NG (0-1896431), Field 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp O'Donnell, Tarl&c, P.I., 
18 February 1947. Dismissal, 
total forfeitures, and confine

Artillery ) ment for one {l) year. 

OPINION of the BQ'JID OF REVIEW 
HC1I'TEJ£TEIN, SOU', and SMITH, Judge .ldvocates 

l. The Board of Review has eY.amined the record of trial in t.he case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate Genaral. ,. 

2. A.ccused was tried upon the following Charges and Specifications: 

CHAnGE Ia Violation of the 96th !rticle of Y:..r. 

Specificationa In that Second Lieutenant Jose A. Yumang, Battery "C", 
88th Field lrtillery Battalion (PS), did at Camp O'Donnell, Tarlac., 
Luzon, Philippine Islands, on or about the 4th day o! October 1946., 
lmowingly attempt to misapproprlate ona {l) bag of sugar of about 
seventy {70) pounds arxi five (5) cans of coffee of about twenty 
(20) pounds each., of the total value of about $,36.00., property of 
the United States., furnished and intended for the military service 
thereof. 

CHARGE- IIa Violation of the 95th Article of war. 

Specifications In that Second Lieutenant Jose A. Yumang., Battery ncn., 
. 88th Field .Artillery Battalion (PS)., did at Camp O'Donnell., Tarlac., 

Luzon., Philippine Islands., on or about 3 October 1946, unlawfully 
give a wrongful order to Sgt. Golris, Actg Mess Sergeant, Service 
Battery., 88th Field Artillery Battalion., to wit., "Sgt Golris give 
me five (5) cans of coffee and one (1) sack of sugar. Place them 
in a garbage can and load them in the trash truck. Be sure to 
take them to my house in Capas•., or wor~ to that effect., well 
knowing that said order was unlawful, compromising his position 
as an officer and gentleman. 
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He pleaded not guilty to and was found guilty of, all Charges and 
Specifications. No.evidence of any·previous convictions was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
one year. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of. War 48 • 

.3. This is a trial upon a re-hearing ordered by th.e appointing 
authority. The evidence for the prosecution is substantially-as follows: 

On 4 October 1946, at about 12:30 in the afternoon a trash truck 
Vias being loaded in front of the mess hall of the 88th Field Artillery 
Battalion, Camp OIDonnell, Philippine Islands (R. 7, 8). The Battalion 
Supply Sergeant saw the Mess Sergeant taking several cans of coffee from 
·the mess hall and loading them on the truck (R. 8). An inspection- dis-
closed that there were five cans of coffee and one bag of sugar on the 
truck (R. 7, 8, 9) and that they were property of the United States, 
furnished for.the military service (R. 7, 9). Corporal Golris, the 
mess sergeant, was the driver of the truck and Sergeant De VerR.· was 

. riding in the front seat (R. 7). . 

Corporal Golris testified, through an interpreter, that on 3 October 
1946 he was mess sergeant of the 88th Field Artillery Battalion, and that, 
on either the 2nd or 3rd of October, accused asked for some coffee. 
Golris "gave" the coffee t<;> accused and was told by accused to plac9 
it inside the garbage can in front of the mess hall (R. 9). Golris put· 
the coffee and one sack of sugar in the garbage can, placed trash on top 
of the sugar and loaded the garbage can on the truck. This was done on 
the 3rd or 4th of October. Accused spoke to Golris in English, e.nd told 
Golris to take the coffee and sugar to accused's house at Capas, Tarlac · 
(R. 10). In answer to a question asked by the defense counsel Golris 
stated that he had been to accused's house on one previous occasion, 
"because I was ordered by Lieutenant Yumang to bring coffee and sugar to 
his house". He found the house by asking a lady 11whether that is the 
house of Lieutenant Yumang.n (R. ll). -·.,, · 

Sergeant De Vera testified that on 4 October 1946 at about 12:30 in 
the afternoon he was in the mess hall of the 88th Field Artillery Battalion, 
and that he heard accused tell Corporal Golris to take four cans of coffee 

· and suga~ to accused I s home in Capas, Tarlac. 'Ylhile Golris was loading 
the coffee and sugar, witness told him 11you should not do this, because 
it might be caught outside" (R. _12). 

· 4. The accused, having been apprised of his rights as a witness 
elected to be sworn and testified that at about 8 a.m. on about 3 October 
1946, he saw Golris on the sidewalk in front of the mess hall (R. 13), 
and asked him for a can of coffee. Accused stated that he would pick up 
the coffee at the end of the week and admitted that he intended to take 
it home for his own u_se (R. 14)•. He further stated that he' did not give 
Golris an order to take the coffee and sugar to his home (R. 14). On 3 
October, Golris came to accused and told accused that he had delivered 
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coffee to accused's wife at Capas, but did not say how much. Accused 
did not report this to anyone (R. 15). When he met Golris in front of 
the mess hall on 3 October, accused asked "if he could spare me a can 
of coffee to which he said, yes sir" (R. 15). He was battery mess 
officer during the period in question and had access to the mess hall, 
but asked Golris if he could spare a can of coffee because accused 
intended' to use it for his own use. He knew he was doing something 
wrong when he asked for the coffee (R. 16). Accused did not re-port· 
the delivery of the coffe~ to his home on 3 October because he was 
afraid he would "get in trouble11 (R. 16). 

. -
Mrs. Yumang, wife of the accused, testified that on 3 October a 

soldier dressed in fatigue clothes brought four cans of coffee to her 
'house in Capas and said that' it was for sale. She further stated that 
she did not buy the coffee (R. 17). After both sides had rested, the 
law member ruled that the testimony of Mrs. Yumang, as to events occurring 
at her home, should be disregarded by_the court (R. 25). · 

• Captain Theodore Baltes, Executive Officer of the 8Sth Field Artillery 
Battalion, testified that, in his opinion, accused was honest and that he 
would be willing to have accused in his organization (R. 19). Witness 
was appointed investigating officer of the incident and, in the course of 
his investigation, questioned Sergeant De Vera, who testified under oath 
that he was not present when the sugar and coffee were taken from the 
mess hall and that he knew nothing of the accused's being implicated. At 
a subsequent investigation, Sergeant De Vera stated that he was present 
and heard accused order Golris to take coffee and sugar to his home in 
Capas (R. 19). The initial investigation of the charges against accused 
was made by witness on or about 7 October.1946, at which time witness 
questioned Sergeant De Vera under oath. The &econd investigation was made 
on 12 November 1946. 

Sergeant De Vera was recalled as a witness for the defense, and 
testified that both he and Corporal Golris originally came from the Province 
of Pangasinan. When asked whether he did, or did not-, tell Captain Baltes 
that he knew about the case, when questioned by him on 4 October 1946, 
De Vera was first silent, then testified nr did not because I was very 
busy that day and I didn't talk to him" (R. 21). Vihen asked what he had · 
told Captain Baltes when the latter came to him to get a statement on 4 

· or 5 October, De Vera testified that 11I told him all about the case and 
all that happened that date. I told him I saw Lieutenant Ywnang come into 
the mess hall and commence speaking to Sergeant Golris" (R. 21). 

Captain Baltes was recalled and testified that on or about 5 October, 
when he first talked to Sergeant De Vera, the latter said that he did not 
hear Lieutenant Yumang give any order to Golris and De Vera dJd not say he 
was 'present when the alleged order was given (R. 22). He further testifi~d 
that during the subsequent investigation, on or about 12 November, De Vera 
said he had heard accused.give the order to Golris (R. 22, 23). . · 

5. At the request of the court, Corporal Golris was recalled and . 
testified that accused told him to put the _coffee and sugar on the truck 
on 2 or 3 October, at, about lunch time, and that he put the coffee in 
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the garbage can on the same day, after accused left. He fur.ther stated 
that Sergeant De Vera was present when accused told witness to give him 
the sugar and coffee (R. 25). 

6. a. Charge I (Attempted Misappropriation of Government Property). 
,Misappropriation means devoting to an unauthorized purpose (MCM., 1928., par. 
150j). 

"An attempt to commit a crime is an act done with intent 
to commit that particular crime., and forming part of a series 
of acts which will apparently., if not interrupted by circum
stances independent of the doer's will, result in its actual 
commission (Clark). 

"An intent to commit a crime not accompanied by an overt 
act to carry out the intent does not constitute an attempt. 
(MCM, 1928., par. 152c) 

"An attempt to commit a crime is an ·act done with specific 
intent to commit the particular crime and proximately tending to 
but falling short of its consummation. There must be an apparent 
possibility to commit the crime in the manner specified. (CM 
267160., Collier., 43 BR 341, 347). 11 • 

"* * * there must be the intent accompanied by an overt act 
extending beyond mere preparation. (CM 194441., ~, 2 BR 
145., 149)" . · 

Corporal Golris and Sergeant De Vera testified that accused "asked" 
or "ordered" Golris to put four cans of coffee and one sack of sugar on 
the trash truck and take them to accused I s home. The accused., on the 
other hand., testified that he asked Golris for a can of coffee, and 
told him he would pick it up. on the weekend. If the story told by the 
two enlisted men is true., the attempt to misappropriate the coffee and 
sugar was.complete., for the order or request~ the only action required 
on the part of the accused to consummate the transaction., and but for 

· the discovery of the supplies being loaded on the truck., they would have 
been delivered to accused's quarters. If., however., the truth is repre
sented by accused I s testimony, that he merely told Golris he would pick 
up the coffee., 'Which he had asked for, on the weekend to transport it to 
his quarters., the attempt was not complete, for no overt act beyond mere 
preparation was, in fact, committed by him. 

In accordance with the principle that on the question of credibility, 
the.,findings of the court, which had the opportunity both to see and hear 
the witnesses., -while not conclusive., are entitled to considerable weight 
(Dig. ops. JAn, 1912-40, Sec • .395 (56); CM 153479), the Board 0£ Review 
attaches importance to the fact that the coux:t in this case ~as, by its 
findings, accepted the testimony or the two enlisted men and rejected the 
conflicting testimony of the accused, Consideration must also be given 
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. . 
to the fact that accused, by his own testimony, admitted that he v,as, at 
or about the time in question, concerned with wrongfully obtaining for 
his own use certain coffee~ property of the United States, ·and that he 
made this known to the .mess sergeant, Corporal Golris. 

While in this case the Board of Review is authorized to judge ;f the 
credibility of witnesses and determine, for itself, the controverted 
questions of fact, there appear no substantial grounds for disturbing the 
findings of the court. , 

There is presented for consideration whether the action of the law 
member, in excluding the testimony of Mrs. Yum.ang, was improper and, ii' 
so, whether it was prejudicial to the substantial rights of the accused. 
The incident covering which she testified was not related to the offenses 
herein charged rut it is to be noted that Corporal Golris, on cross 
examination, stated that he had been to accused's house on a prior oceasion 
"Because I was ordered by Lieutenant Yumang to bring _coffee and sugar to 
his house. 11 The accused, on direct examination, testified that on 3 October 
1946, Golris came to him and stated that he had delivered coffee to 
accused I s wife at Capas. Since her testimony, apparently, was intended 
to refute the statement of Golris it should not have be~n excluded. 

Notwithstanding the erroneous ruling of the law member as to l~rs. 
Yum.ang 1s testimony, it is the opinion of the Board that the substantial 
rights 

! 
of accused were not injuriously affected thereby. 

According to her testimony, a person, whom she did not know, came 
to her house at Capas on 3 October 1946 and inquired of her maid whether 
accused lived there. She further testified that this person had four cans 
of coffee which he offered for sale, but which she did not buy.-

Other than Corporal Golris I testimony that he asked a lady ''whether 
that is the house of Lieutenant Yumang 11 when he delivered the coffee and 
sugar to accused's home in Capas, there is no evidence of record indicating 
that the person described·by Mrs. Yumang as the-one offering coffee for 
sale on 3 October, was Golris. It is inconceivable that the court would 
believe that the mess sergeant, -without the permiesion of the mess officer, 
would choose the home of the latter as a plac, for carrying on black 
market activities, and especially that he would select the mess officer's 
wife as a prospective customer. If the court did not believe that the 
person she described was Golris, then the exclusion of her testimony 
cannot be said to injurlous~y affect the rights of accused. 

On the other hand, ii' the court, based upon Mrs. Yumang's testimony,• 
believed that Golris had permission to go to accused's house on 3 October 
for the µirpose of engaging in the illegal sale ol government pr9perty 
thereat, the exclusion of her testimony was advantageous to accused., 

_In view of the above the Board is of the opinion that the record of 
trial is legally sufficient to support the findings of gui1t1 of Charge I 
and its Specification. 
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b., Charge II (Giving ~ Wrongful Order). Under the specification of 
this charge accused.stands convicted of "unlawfully- giving .a wrongful 
order to Sergeant Golris, Acting Mess Sergeant, Service Battery, 88th 
Field Artillery Battaliont to wit: 1Sergeant·Golris give me five (5) 
cans of coffee and one (lJ sack of sugar. Place them in a garbage· can and 
load them in the trash truck. Be sure to take them to my house in Capas, 1 

or words to that effect." 

The discussion under Charge I, above, relative to the findings of the 
court, when the testimony submitted was in substantial conflict, is also 
applicable to this charge and therefore need not be repeated. 

In CM 252620, Watterson, '.34 BR 99, accused was charged with wrong
fu.117 ordering an enlisted man under his command to take foodstuffs, 
properly ot the United States, t~ accused's car. The record disclosed 
that the accused "asked" the enlisted man to 11get him a couple of turkeys" 
and, that the soldier carried the turkeys, with other foodstuffs, to the 
accused's car. It was there held that the specification alleged an 
offense under Article of War 95 and that the record of trial was legally 
sufficient to support the finding of guilty. (See also CM 247303, 
Prattsmith, 30 BR 315, 319; CM 237521, Withington, 24 BR 23). . 

"Abuse of authority over soldiers'*** by requiring or influencing 
them to do illegal acts," is cited by- Winthrop at page 716, Military- Law 
and Precedents, 1920 Reprint, as a violation of Article of War 95. 

From the foregoing, it is the opir:uon of the Board that the findings 
of guilty of Charge II and its specificationare supported by the evidence. 

7. The accused is '.33 years of age and married. He was commissioned 
a Second Lieutenant, Army of the United states and entered active duty as 
such on 6 July 1946, after 12 years active duty with the Philippine Scouts. 

8. The court was· legally constituted and had jurisdiction of the 
person and the offenses. _No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Review is of the 
opinion that the record of trial is legally sufficient to support the 
findings of guilty and the sentence·and to warrant confirmation of the 
sentence. A sentence to dismissal, total forfeitures, and confinement 
at-hard labor for one year is authorized upon a conviction of a violation 
of Article of War 96, and a sentence to dismissal is mandatory 11pon a 
conviction of a violation•of Article o! War 95. · 

, 

, 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGH - Cll 320670 1st Ind 

WD, JAGO, Wasbi.Dgton 25, D. C. 

TOa Tbe Secretary cJ! War' 

1. Pursuant to Executive 0:-der No. 9556, dated 26 May 1945, there 
are transmitted herewith far your action the record ol trial and the 
opinion of the Board of Review in t?le case ot Second Lieutenant Jose .l. 
Yumang (0-l 896431), Field Artillery. 

2. Upon trial by general court-martial in the Philippine Islands, 
this officer was found guilty of an attempt to misappropriate five cans 
of cottee and one sack of sugar, property of tbe United States, of a 
total Tal:m ot about $56.oo, in 'Violation ot Article of War 96, and of 
giving a wrongful order to an enlisted man in violation o:r .lrticle of 
War 95. He was sentenced to d:lamissal, total forfeitures and confinement 
at 1-rd l&bcr fer a:ie year. Tre reviewing authority approved the sen
tence and fcrnrded the record of trial tar action under .Article of ilar 
48. 

J. A summary of the e'Yidel'lce may be found in the accompanying opin
ion ot the Board of Review. The Board 18 of the opinion that the recard 
of trial 18 legally- sufficient to support the findings of guilty- and the 
sentence and to warrant confirmation thereof. I concur in that opinion. 

Cb 4 October 1946, tin cans of coffee and one eack of s11gar, irop,
ert;y of the United States, were found on a trash truck in front of tne 
mess ball of accused's organization. The mess sergeant stated that. he 
bad loaded the supplies on t.be truck and testified that accused told him 
to take them to accused's h~. Another noncommissioned ot.ticer who was. 
siting in the truck when the coffee and sugar were found there corroborated 
the mess sergeant •s testimony. The accused testified that he had asked 
the mess sergeant tcr a can of coffee but denied having told him to de-
livar anything to accused's h0I113. 

I recommend that the sentence be coofirllJ3d but that the term of con
finenent be reduced to six montbs and that the sentence as thus modified 
be carried into execut.ion, and that a United States disciplinar1 barracks 
be designated as the place of confinement. 

4. Inclosed is a !arm ot acticn designed to carry the fcregoing 
rec0Illl!J3ndation into effect, should sooh recolllIIBndation m3et with your - . 
&ppt'OV&le 

( G.c.M.O. 293, 25 Aug 1947)· 

2 Incls THCM\S H. GREEN 
1 - Reccrd Gt trial Major General 
2 - Form of action The Judge Advocate Gena-al 
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. . >'iAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. (125)
JA.GK - CM 320681 

4 August 1947 

UNITED STA.TES ) PENINSULAR BASE SECTION 
) . ' 

v. ) Trial by G.C.M., convened at Leghorn, Italy, 
) l F6bruary 1947. Dismissal, oonfinement 

First LieutenaJLt HENRY S. ) for two (2) yea.rs. 
WA.TCKE (0-556411), Trans ) 
pertation Corps ) 

OPINION of the BOARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

l. The record of trial in the case of the officer named above has been 
exami!!.ed by the Board of Re.view and the Boa.rd submits this, its opinioa, to 
The Judge Advocate General. 

2. Accuseawas tried upon the following charges and specifioatioua 

CHARGE I: Violation of the 96th Article of War. 
' 

Specificationa In that Firat Lieutenant Henry S. Watcke, did, i• 
conjunction with Technicillll. Fifth·Grade John M. Hogg, both of 
Headquarters Compaey, Tenth Port of Embarkation, at or near 
Livorno, Ita.ly, '"on or a.bout 15 September 1946, wro•gful'ly- a.J:Ld· 
unlawfully conspire and agree together to commit a. criminal 
offense against the Uni~ed States to wita larceny of property 
of the United States. 

CHARGE II a Violation of the 94th Article of w..r. 

Specification la In that First Lieutenant Henry S. We.toke, did, 
in conjunction with Technioiu Fifth Grade John M. Hogg, both 
of Headquarters Company, Tenth Port of J!nba.rka.tion, at or near 
Livorno, Italy, on or a.bout 21 September 1946, feloniously 
take, steal and carry a.way radios and equipme:at, of a. value 
in excess of Fifty Dollars ($50.00) property of the United 
States, furnished and intended f?r the military servioe, thereof. 

Speoifioation 2& In that First Lieutenant Henry S. Watoke, did, 
in conjunction with Technician Fifth Grade, John,M. Hogg, both 
of Headquarters Company, Tenth Port of Embarkation, at or near 
Livorno, Italy, on or about 21st of September 1946, knowingly 
and willfully a.pply·to their own use and benefit, one motor 
vehicle, of a. value in excess of Fifty Dolls.rs ($50.00) prop
erty of the United Sta.tes,f'urnished and intended for the mil
itary service, thereof. 

fie pleaded not guilty to and was found guilty of all charges and specificatio:ns. 
No evidence of a.ey previ01.1s conviction wu. introduced. He was sentenoed to be 
aismissed the service and -to be confined at ha.rd labor at such place as the 
reviewing authority might direot for a. period of two yea.rs. The reviewing au
thority approved the sentence' and forwarded the record of trial for action under 
Article of War 48. 

http:previ01.1s
http:Dolls.rs
http:exami!!.ed


3. Evidence tor the Proseoution 
I 

First Lieutenant Alfred L. Eva.ns, 3195 Signal Service Compaey, testified 
that between 7 e.nd 10 September, 1946, he inspected the signal property in 
the loth Port of Thlbarkation Intransit Depot. At the time ot his inspeo
tion he did not inventory the property but later sent a.n inventory team for 
that purpose. The inventory team submitted its completed report on 17 
September(~. 39-41). 

Teohnicie.n Fifth Grade John M. Hogg testified that he had been the non• 
oammissioned officer in charge of operations at the loth Port ot Embark&• 
tion Intre.nsit Depot on a.nd for some time prior to 21 September 1946. 
There were over tout hundred boxes of signal equipment in the depot which 
ha.d remained there some six or seven months a.nd which ha.d "no pa.pera• with 
them (R. 8-10). During the early part of the month of September accused; 
who was the officer in charge of the depot (R~ 61), informed Hogg that 
he, aooused, wa.s · having financial diffioulties and tha.t since no records 
had a.ccompe.nied the aigna.1 equipment it would be possible to sell aClllle ot 
it (R. 11). Between the time the Signal Officer inspected this property 
and the arriva.l of the inventory team, e. period of a.bout five,. days, a.ccus ed • 
and Hogg •reasoned that about fifty boxes would be a truck load" and either 
aooused, or Hogg (R. 102), gave Renato Retti," the supervisor ot Italian 
labor a.t the Intra.nsit Depot, instructions to separate about fifty boxes 
from the main stockpile and Hogg ga.ve Retti a list of code markings of· 
the boxes to be separated. Only 3& boxes were moved a.coording to these in
structions, however, these boxes being placed behind the Post Property Office. 
Hogg we.a not present when the boxes were moved by Retti, but was present when 
they were later covered by a. tarpa.ulin (R. ll,57,59,102-105). Aooused a.sked 
Hetti if he oould make arrangements for the sale of this property in either 

, Milan or Bolggn,.. Retti 's "contacts" having "fallen through,~ accused then 
.. a.eked Hogg to arrange the transaction (R. 11 ). 

About 9 or 10 September 1946, Hogg visited an· Ita.lian aoqua.inte.nce, 
·; Elsa. Belferi, in Leghorn, and Elaa..'a roomer,. another Ita.lian named ·Enzo 
• Capizd, we.a present. On a. previous visit, Hogg ~d been oa.sua.lly intro

duced to Ca.phii and had told Elsa. that there wa.s a surplus of radios in. 
· 1Jhe Intrandt Depot but had expreued no desire to-· dispose of such equip-
ment. On this oocaaion, however, Capizzi, without being first approached 

· in the matter by ·Hogg, suggested that he could make "oontaota" with someone 
: in Bologna who could handle the radios. .Although a.t this ti.me the 35 boxes 
· had already been moved, Hogg did not knovr the type or number of pieces in 
. these boxes and did not ·pursue the conversation further. About two or three 

days later, Hogg a.gain met Capizzi at Elsa.'a apa.rtment a.nd offered to sell 
. the contents of the 35 boxes for one million lire, which price had been 
set by accused. Capizzi agreed and wrote Hogg's name and nvalue 681" 
telephone number on a piece of paper. Acoused was informed of these ar
rangements about 14 September. On the night of 20 September, Capizzi 
called upon Hogg at the latter's quarters and accompanied Hogg "down the 
roada to point out a pla.oe near _a. fa.rm house south of the Peninsular Base 
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Seotion Headquarters just off Highway 1 where the good.a would be delivered 
the next morning (R. 11.12, 98-101). 

Between 8 a30 and 9a00 a..m. on 21 September, Hogg had the 35 boxes of 
signal equipment loaded on·a •six-by-six" truck a.n<i":made out a tally-out 
sheet (on a tally-in form) .to get the cargo pa.st the guard a.t the Intra.nait 
Depot gate. This wa.s done pursuant to instructions given Hogg by aoouaed. 
The tally-out wa.s given to Retti, w}:lo drove the truck a.nd who was furnished 
with a driver's trip ticket therefor made -0ut in the name of one Downing. 
The truck, pre oeded by accused's jeep driven by Hogg and in which a.ooused 
was riding, then left the depot a.lld both vehicles proceeded south along 
Highway 1 toira.rds the Peninsular Base Section Headquarters. On approaching 
the location where the goods were to be delivered to the purchaser, a 
Criminal Investigation.Division vehiole was seen leaving the spot e.nd both 

· the truck driven by Retti and a.ocus ed' s jeep turned around and headed in the 
opposite direction along Highway 1 towards the Signe.l Depot. At this time, 
accused told Hogg that he, accused, would "do the talking" and if they were 
overtaken by the "CID" accused would say that he had received a telephone 
call informing him that one of his trucks had broken down near the 
Peninsular Base Section Headquarters and that he had gone down there to 
oh.eek on it. This wa.s the first time accused had said anything to Hogg 
about a broken down vehicle. Before reaohing the junction of the highway 

and the road leading to the Intra.nsit Depot, aocused's jeep a.nd the truok 
were overtaken by the Criminal Investigation Division vehicle and ordered 

·to stop. Accused, Hogg, Retti, the jeep and the truok were then taken to 
the Criminal Investigation Division Headquarters in Leghorn (R. 12,13,54-57, 
96,98,102,104). 

On 31 August 1946, Hogg was with Corporal Downey when a jeep driven 
by the latter was stolen. There was a time when Hogg thought there might 
be a possibility that he would have to pay for it but about the middle of 
September he learned that he would not be charged with the loss of the 
jeep due to the fact that accused had recommended in a report of survey 
that the vehicle be 11oharged up as a govermnent loss" (R. 59,60). 

Sometime after 21 September 1946, Hogg was sent to the United States 
for separation from the servi'ce. \'ihen he arrived in New York City, )1owever, 
he was informed that he would be returned to Italy as a casual prisoner 
so that he might be "a witness in one court~ma.rtial and the accused in 
another." He arrived back in Italy on 17 January 1947 (R. 97). · 

Renato Retti testified that sometime during the month of September 1946 
accused called him aside and informed Mm that Hogg "had a jeep missing" e.nd 
had no money to pay for it. Accused then said that ''We got some stuff left 
over, we can sell it and buy the kid a j6ep. Go ahead, arrange with Corporal 
Hogg. n Retti then. saw Hogg who told him to move "fifty bo>:es II to the Post 
Property Area. He moved "thirty four" boxes to that Area and showed them 
to Hogg who told him to oover them up and to find someone "outside" who 
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might buy their ooD.tents. Rett.i was unable to tim a. purohaur. On a 
S&turday morning a few weelca later, Hogg told him to load the boxes on an 
Ax'm¥ •au-by" truck and gave him a t&lly-out which indicated to him that 
the boxes were to go to the Signal Depot. Retti did not know where the ~ 
Signa.l Depot wa.s, however, and was told simply th&t "We are going a mile 
away from here.• The truck, driven by Retti aXld preceded by aocus~d and 
Hogg in a jeep, then lert the Intransit Depot and proceeded south along 
llig}Dray l towards the Peninsular Base Section Headquarters. After going 
some distance, the jeep in which aooused wa.s riding turned back a.nd a.oouaed 
ordered Retti to turn his truck around, whioh Retti did (R. 14,15•17). The 
two vehicles then went north along Higmray• 1 8lld were atopped by a.n agent 
of the Criminal Inveatiga.tion °Dividon, at which time the following oocurreda 

•••• cm man comes over and tell him to park on the side, whioh 
I did park on the aide, and he stopped the jeep, too, with Lieu-
te:na.nt Watoke. Lieutenant Wa.tcke j\Dllped off the jeep· and he add 
'That is m:/' stuff, it ·goes in the Signal Depot•. ·cm DlAll oomea 
over to me, he says 'Are you GI?' I said 1No sir'. 'l'here a.re you 
going with this stui'f'l' I said 'The Signal Depot•. He said 'What 
are you doing this side' T I said 'I bear Lieutenant Watoke call 
SOJnebody up, I think Lieutenant Watoke takes a. look around to · -
find the weapons carrier'. He said 'You wu going to sell the 
s.tuf.f. f I ea.id 'No air, we going to the Signal Depot, there is 
the ta.lly-out aheets. ' He said 'You know where the cm o.f'.fice is' , 
and I aaid 1Yes air', and he at.id 'You go up there• and we went up 
there.• (R. 18).. 
:Elao Capizzi, a student at the University ot Pisa., testified that he 

had firat been introduced to Hogg by- Elsa Belferi during the month ot 
September 1946. At this first meeting, Rogg approached. Capizd alld said 
that he had aom6 radio equipment to sell and mentioned a price. Ca.piui 
aa.id that he wa.a interested and would think over the proposition and th&t 
Hogg would have a.n answer the following week. Elsa had introduced Hogg to 
Ca.pini for the _purpose of· giTing Hogg an opportunity to make this offer 
and had told Capizzi to inform the Criminal Investigation Division a.bout 
the transaction. Two or three dqa after hi• oonversation with Rogg, 
Ct.piui reported th-, proposed sale ot the radio equipment to Agent Hopkins 
of the Crimina.1 Investi_ga.tion Division &nd reoeiwd instructions to go ahead 
w1th 1t. Capizzi acted as an in.former because "the cm ... promised to tind · 
me a jog.'' About ten days after his first meeting with Hogg, Capizzi a.gaill 
aaw Hogg a.nd told him that he had found a. perso:r:i who would bu7 the •stuff.• 
A price o.f 800,000 lire wa.s set and conversations oonoerning the oonaUl!lll&• 
Uon oi' the sale were held. The evening before the date fixed for delivery.. 
8lld a.bout fitteen or twenty day• &fter Capizzi ba.d first met Hogg, Capizzi 
Tisited the la.tter and .a.rrangements were made to deliver the goods •at the 
ba.ok ot PBS• a.t 9100 a..m. the next morJ:llng. Capizzi in.fo&ed Agent Hopkills 
ot theae detail• and a.ooompwed him~ the place o.f delivery at the pre
a.rranged time. No one was there when they arrived but shortly therea.rter 
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Capizzi saw a loaded truo.k go by preceded by a jeep. Since _Hogg was riding 
in the jeep. Capizzi told Agent Hopkins that the property in which they were 
interested was probably on the truok and the agent left to' overtake it. 
Capizzi was not present when Hogg aDd his party were apprehended (R. 19,20, 
22,26-31.33-35,37). Capizzi had never intended to effeot an actual sale 
of the ra.dio equipment (R. 27,32.34.37). 

Hogg had told Capizzi tha.t another person was involved in the trans
action but the identity of the other person was not disclosed to Capiui. 
Capizzi did not know of any telephone oall having been made to the Intra.nait 
Depot on the morning when the boods were supposed to ha.ve been delivered 
(R. 28 )• 

Harry Hopkins, an agent of the Criminal Investigation Division, testi
fied that about two weeks before 21 September 1946 an Italian nmed Enzo 
Capizzi, who had previously furnished "some information ooncer:rdng cigarettes," 
informed him that he was negotiating with a. soldier for the ea.le ot Govern
ment property. ~ent Hopkins told Ca.piui to go a.head with the tranaaction 
and later received a report tha.t the sa.le had been agreed ¥.Pon. Capizzi gave 
the agent an inventory of the property he was to buy and on the ba.ok ot one · 
of the pages of the inventory wu Hogg'• name and telephone number. On the 
night of 19 September, Agent Hopkins instructed Ca.pizzi to arrange with the 
seller to have the property delivered the next morning on the "dirt road south 
of PBS Headquarters.M At the desigmted time on 21 September, the agent wu 
present at the ple.oe of delivery. A jeep and a truck following the jeep 
turned off Highway 1 into the dirt road but both vehicles turned around and 
departed prior to reaching the plaoe where Agent Hopkins was waiting. The 
agent pursued these two vehicles and oa.u.sed them to halt. In the jeep were 
accused and Corporal Hogg. '.rhe truok, a.n Army "six-by-six" from the Tenth 
Port, was driven by an Italian named Rens.to Retti. In Retti's possession 
was a driver's trip ticket for the truck showing that it had been dispatched 
to a. soldier by the name of Downing with orders to report to accused (Pros. 
Ex. 2). Retti also had in his possession a ta.lly for 35 boxes of signa.l 
equipment (Pros. Ex. 1), which boxes were in the truck. Yihen these boxes, 
which had been wired and nailed shut, were opened in Agent Hopkins' presence 
they were found to contain 23 Radio Receivers R/100, 2 Radio Reoei vers 
B C-342N, 9 Radio Receivers BC-603-C, 7 Radio Transmitters BC-604D, 2 Radio 
Transmitters BC•684, and 15 Batteries,· BA.-275 (R. 43-47; Pros. Ex. 3). 

Agent Hopkim knew of no telephone calls made to the Intra.nait Depot on 
the morning of 21 September and, so fa.r a.a he knew. none of his a.gent, or in~ 
formers had c&.lled a.caused to tell him that one of his trucks had broken down., 
The a.gent had first met Elsa Belferi in the latter part ot August a.nd she 
"was merely a.n a.oqu.a.intanoe 11 until sometime in November when he used her as 
an informer. He ha.d not used her as an informer in this oa.se (R. 49,51). 
He had employed Capizzi. as all. informer in another case "approximately two 
weeks ago• (R. 47.49-51). 
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. The ra.dio reoeivers and transmittera a.nd the ba.tteries found in the 
truok driven by Retti were of a. total value in excess of fifty dollar,. 
According.to the Signal Corps Supply Cata.log, the list prices of this type 
property were a.a fol~CJll'SI 

23 Radio Receivers R/100 $1664. 
2 Ra.dio Receivers BC-342N 600. 

9 Radio Receivers BC-603-C 1260. 
7 Radio Transmitter• BC-604D 3682. 
2 Radio Transmitters BC-684 600. 

16 Batteries, BA.-275 30. {a.pproximat~l;y) 

It waa stipulatad that the va.lue ot '•a. six-by-six, G:AC, two and a he.lf ton 
truck• ia in exoesa ot $50 (R. 64). 

Evidence tor the Defense 

Accused, his rights e.s a. witneas .having been explained to him, elected 
to testify under oath in his own behalf. Aoouaed ha.d not told Hogg tha.t he 
was in need of money, nor had he told Retti that he wanted to buy a jeep 
for Hogg. The survey on the jeep, in tbs loss of whioh Hogg had been involved, 
ha.d been approved in the middle of October. He did not know that 35 boxea ot 
signal equipment had been removed from the main stockpile in the Intrans it 

.. Depot and cached ao:mewhere else. During the months ot March a.nd April, 1946, 
he had received a large ahipment ot signal equipment from Na.plea~ Some of 
this cargo wu ahipped to the United Sta.tea in June but a. considerable amount 
remained thereafter. On 18 September, a.fter a.n inventory, he shipped 479 
boxes of aigna.l equipment to the Signal Depot, which, he thought, was all 
the aignal property left in the Intranait Depot. When he arrind at the 
Intransit Depot on the morning ot 21 September 1946 he did,:not know that one 
of his truck• had been loaded with signal equipment {R. 78-82'). 'concerning 
the enauing event, that day, he stated1 ' 

4''' 

•A.t a.pproximately 20 minutes to 9 or quarter of nine. I 
·r~ceived a telephone call from a.n Ita.lian atating that he ha.d a. 
broken-down vehicle in the vicinity ot the oemetery·.between PBS 
a.nd the 61st Station Hospital. He said that he wa.a · a driver trom. 
Tenth Port. I at that time ha.d vehicles in that vicinity. I 
told him to wait and ! would do something about it. either help . · 
him out or ·do what neceua.ry actiona to get the vehicle .fixed. · 
At that time Corporal Hogg wa.s leaving the depot with a truck to 
deliver· acme signal c-.rgo to the Signal Depot. He told ~e, when 
I arrived at the depot at approximately 8115, 'Lieutenant•. he . 
sa.id, 1 checking the area., I found a load of aigna.l oar go ~'hat wa.s 
left here a.Ild should have been shipped the 18th to Signal •. , He 
asked me what he ahould do. I gave him the or~er that that signal 
cargo -- I didn't know how much it was -- he said •a. loa.d'. I 
said 'Ship it to Signal'• and after I received· the telephon~ call, 
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the corporal was just getting ready to leave the depot, I was going 
out myself to cheok on the vehiole because I had only one other GI 
in the depot at the time and he was receivi~ fifty toiis of incoming 
cargo from Ordnance, Intre.nsit Storage. So I went out of the office and 
I s.a.w Hogg getting ready to leave with the truck to go to signal, so I 
got into the jeep, and I said 'Hogg, let us take a run-up and check 
on this vehicle before you deliver the oargo to Signal.' Sc we went 
out to the general area where I was under the impression the vehicle 
would be. I did not see the vehicle. I turned the jeep - Corporal 
Hogg was driving, he turned the jeep around. I said 'All rirht, let 
us go back,' so we proceeded to go back to the depot. In t.~e mean-
time near the Ordnance Depot 4189 a CID vehicle stopp~d us and started· 
asking questions. Up until that time I had no knowledge of anything, 
a deal, or whatever it was, going on, until the CID man stopped us 
and then I still wasn't sure what was going on. He asked us to 
come to the office, so I went to the office and then later'I found 
out arrangements have been made by a corporal and an Italian to sell 
some equipm6nt. That was the first time I knew anything ~bout.it." 
(R. 81) 

Accused brought the "six-by" truck vrith him so that he would have ave
hicle of the proper size in case he had to tow back the broken-down vehicle. 
This truck was the only one in the depot at the time. RAtti was not the 
reeular driver of t:iis truck but the regular.driver did not appear to be . 
present that morning. The telephone call from the Italian had come in on 
the "Value 683 11 line and accused had forgotten the caller's name, if he had 
ever known it. Accused first learned that Hogg had made arrangements to '-
sell the signal equipment, and thut he was allegedly involved therein, who~ 
..i..gent Hopkins so informed him during the course of the investigation (R. 83, 
85, 87~ 94 ). 

Accused had been approached by one of the other officers working in 
the Intransit Depot about the middle of August with the request that one 
Elsa Belferi, a civilia.n employee, be discharged. Ac·cused effected her dis
charge by notifying the Purchase and ContraotinL Officer that her services 
were no longer required. This was the same Elsa Belferj whose apartment 
Hogg visited. Accused did not know why Elsa. was discharged (R._87,88,91). 

After accused had been apprehended on 21 September he had been placed 
in arrest of quarters. He was later released from arrest and restored to 
duty by his commanding officer. He continued working and thought the -:,ase 
against him had been dropped until ·he was served with the charges in this 
case 0!'- 15 January 1947. Nevertheless, he still remained on duty until 20 
January when he was relie.ved at his own request so that he could prepare 
his defense. In checking passenger lists durinG the course of his duties, 
he noticed that Hogg had sailed for the United States for redeployment ~bout 
10 December 1946. He reported this fact tc Colonel Dunham, his oommanding 
officer, and Hoeg was brought back from the United States as a casual priso~er 
(R. 91, 94). Accused was not in financial difficulty and his pay and allovrances 
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were su.ffioient to support his family, whioh consisted of his wife and two
year old daughter (R. 95). 

Mario Demi, an Italit.n checker at the Tenth Port Intra.nsit_Depot, tes
tified that during the month of September 1946 he had helped JOOve approxi~ 
mately 35 boxes of signal equipment from tne main stookpile to a place be
hind the kitchen umer the direction of Retti. Hogg was not present at 
the time the boxes were moved or at the time they were covered at a later 
date. These boxes had been placed behind the kitchen about fifteen or 
twenty days after the.inventory of signal equipment. About ten or fif
teen days after the boxes had been moved, Demi and some other workmen 
loa.d.ed them ·on a truck. Hogg and Retti witnesaed the loading (R. 69-72, 
77). 

Gius~ppe Risalati, another Italian checker ai the Tenth Port Intransit 
Depot, testified that when he arrived at the depot •bout 7a40 a.m. on the 
morning of 21 September 1946 he sa.w Hogg writing a tally. A f(!'lf minutes 
after Hogg had completed the tally, a truokwas loaded with 35 boxes. Ac
cused did not arrive at the depot until about 8al5 a.m. The boxes loaded 
on the truok,had.been segregated about 10 or 11 September and· Hogg had been 
present when they were originally moved (R. 74-76). 

Lieutenant Colonel Ha.l F. Irwin, Tenth Port of Embarkation, testified 
that accused was assigned to his organization "at the present time." Ac
cused's duties during nthe pa.st few months" including the loading and unload
ing of troops from ships and the handling of cargo. Since the month of 
September, accused had handled •millions of dollarsn worth of cargo, in
cluding large quantities of "critical" items such as watches, jewelry, 
fountain p~ns and other post exchange items. .Aocused would have he.d an 
excellent opportunity to (5teal some of these items if he had desired to do 
ao. Colonel Irwin considered aocused an excellent officer of good moral 
character and believed that accused was living within his means. The 
Colonel did not know of accused having been involved in any "other" diffi
culties (R. 67-69). 

Lieutenant Colonel F'red A. Dunham, Tenth Port of Finbarkation, testified 
that accused had been under his command sinoe September 1945. Until the in
cident in question accused had cammanded the Intre.nsit Depot of the Port. 
The Intransit Depot handled, among other things, shipments of signal equip
ment, bullion, penicillin, watches, Ordnance precision instruments and re
sale post exchange items. Acoused could easily have stolen some of these 
•cri tioal a goods if he had desired to do so. After 21 September 1946, 
Colonel Dunham relieved accused as depot collllllander but assigned him to duty 
as Cargo Security Officer for the Port where he "still handles" the "oritical" 
cargo from shipside to the Intransit Depot. The Colonel still had confidence 
in accused and considered him an excellent officer of good moral character. 
Colonel Dunham's fa.i th in accused had not been shaken by the events for which 
accused was on trial. Accused appeared to be living within his income (R. 
61-63 ). 
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4. The spooifioation to Charge I alleges that aocused wrongfully and 
unlawfully oonspired and agreed with Hogg to steal property.of the United· 
States, but fails to allege the comr:ri.ssion of an overt aot to effeot the 
objeot of tlle agreement. A criminal conspiracy at common law is a oombina
tion of two or more persons to do a.n unlawful aot or to effeot a!l unlawful 
object by 8:r.rJ oeans, or to do a lawful act or to effeot a lawful objeot 
by unlawful means or in an unlawful m...nner. Section 37 of the Federal orimina.l 
code (18 u.s.c. 88) has not changed the nature of the offense of conspiracy 
out has added the requirement that an over~ aot to effect the object of the 
conspiraoy be charbed and proved (CM 273791, Gould, 47 m. 29,65J Marino 
v. United Stat~s, 91 F. (2d) 691). Thus, in oases falling within the terms 
of the oited Federal s+.atute, the overt aot is more than.a mere requirement 
of proof but beoomes an essential element of the or:ime of oonspira.cy (Brady 
~. United States, 24 F. (2d) 405,407, and oases there oited). The offense 
of oollllllon law conspiracy,_ then, is not punishable as suoh by tribUllAls whioh 
oan take cognizance only of statutory crimes if there~no statute ado:gting 
the common criminal law (Harrison v. Moyer, 224 Fed. 224). 

In the instant case, there being no overt a.ot alleged in th, speoifica~ 
tion to Charge I, there can be no violation of the Federal conspiracy statute 
found thereunder, for a failure to plead an essential element of an offense 
cannot be cured by the proof (Brjdy v. United States, supra; Harrison v. 
Moyer, ~J CM 319573, O'Brien. -The specification purports to allege, 
however, a common law conspiracy. 

Courts-martial are courts of limited jurisdiction and may punish only 
for violations of the Articles of War. The substantive c'lllllllon law is of 
interest to them only by way of definition and interpretation of offenses 
denounced by those Articles, which oooasionally make use of common law 
terms·, suoh as 11murder 11 and "larceny." The offense of common law conspira.cy 
is.specifically denounced in the Articles of War only in the third paragraph 
of the 94-t;h Article of War and the application _of this paragraph is restricted 
to conspiracies having to do 'With obtainin~ the allowance or payment of false 
and fraudulent claima. Nor, in the instant case at least, is oomm.on law 
conspiracy included in _the "crimes and offenses not capital" clause of the 
96th Article of War-. eyen if that clause were interpreted to give courts
:marti_al jurisdiction over offens es proscribed by the law of the loous delicti 
(see'CM 240176, Freimuth, 25 BR 369,379; CM 258105, Croslin, 37 BR 309), for 
here that .looua is Its.ly, a country which does not adhere to the common law. 
Accused could not, then, have been found guilty under the specification in 
question of a ooill'!lon law conspiracy, as such. 

The acts accused is alleged to have committed in this specification 
are, however, clearly of a nature prejudicial to good order and military 
discipline and have an obvious tendency to bring discredit upon the military 
service. Such acts, therefore, would constitute a violation of these prohi-. 
bitions of the 96th Article of War. We conclude that the speoifica.tion to 
Charge I sufficiently sets forth an offense of whioh courts-martis.l.can ta.Jee 
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A oonspiraoy, or agreement, to oommit a criminal offense and the sub
sequent commission of the offeruse itself, even though done pursuant to the 
agreement, are eaoh separate, substantive offenses. There was, therefore, 
no improper multiplication in charging accused with having entered into 
an unlawful agreement to steal Government property and with the actual 
laroeny thereof (Ellerbrake v. United States, 134 F. (2d) 683,685). Ao
oused ha.d merely oustody and not possession of the Government property · 
under }tis control in the Intransit Depot and thus could oommit a larceny, 
as distifiguished from an embezzlement, thereof (CM 317327, Dura.ntJ CY 318296, 
May£r). A larceny of such property, obviously the subjeot of Specifioati011 
1 Charge II, was shown to have been completed when the 35 boxes of sig-
nal equipment were seeregated from the main stockpile in the Intra.nsit 
Depot with the intent to permanently deprive the United States of the use 
of such equipment, that is, with the intent to unlawfully sell it. Further 
evidence of this felonious intent was furnished by a showing that the prop-

.Naserty;~ra.nsported from the Intransit Depot to or near the prearranged place· 
of sale (CM 270058. Pearson, 4 BR (N.A.TO-MTO) 79,83)J State v. Rozeboom, )45 
Iowa, 620; 124 N.W•. 783.J. --

The corpus of the misapplication which was denounced in Specification 
2 of Charge II was established by _proof that the "6x6 11 Army truck wa.s used 
solely for the purpose of tre.n.sporting Government property to a. place where 
it was intended to unlawfully sell such property (CM 286525, ~· 20 BR 
(ETO) 79,91J CM 296630, Siedentop, 58 BR 191,197). 

The defense of.entrapment, should it be considered material to our 
decision with respect to the larceny charge herein, was not made out, for 
if the testimony of Hogg is to be believed, plans had been laid to steal 
and sell part of the signal equipment in the Intrar~it Depot before Capizzi, 
the informer, suggested the sale and, if the testimony of Capizzi is to be 
believed, Hogg suggested the sale to Capizzi (CM 258550, Shroyer, 38 BR 75, 
80; CM 295683, Blackburn, 28 BR (ETO) 375,378; CM Siedentop, supra, p. 199 ). 
Also, activities of Government agenta giving the appearance of agreement in 

·e..nd encourabement of a theft and wrongful sale o~ Government property are 
not to be construed as a consent thereto on the part of the Government, for 
no public official or servant has any authority to consent to a misappropria
tion of Government property (CM 306534, Lamb, 27 BR (L'TO) 45,50). 

It remains to be considered whether the evidence herein is sufficient 
to prove beyond a reasonable doubt that accused agreed with Hogg to steal 
Government property as alleged and that accused was particeps oriminis in 
the actual theft of such property and the misapplication of the 116x6 11 Army 
truck, there being little doubt that both the theft and misapplication 
were. in fact committed. In cases examined b~ us before confirmation pursuant 
to the seoond paragraph of Article of War 5~. as is the case hero, it is 
our right and duty to weigh the evidence as well •s to pass upon the formal 
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legal sufficiency of the reoord ot trial. In weighing the evidenoe, •• 
m,.y a.rrin at a different oonoluaion than did the oourt &nd .the revi~ing 
authority, even though their conclusions are, strictly apeald.11g, legall7 
justified by- the evidenoe appearing in the record. Brietl.i stated. we are 
allowed in suoh oases, a difference of opinion. We, too, :rauat be convinced 
of aocuaed's guilt beyo:al a reasonable doubt (Dig Op JAG, 1912-1940, aeo · 
408 (l)J CM 259987, Loudon, 39 BR 109,1131 CM 243818, Smith, 28 BR 111,118).--,-

In the instant oue, 1 t appears that the oonTiction of accuaed is baaed 
al.moat wholly upon the testimo~ ot purported aooomplices and an inform.er. 
The evidence furnished by· them is corrobora.ted, ·it accused' a test:1.mo:ey is 
to be entirely disbelieved, by the fact of accused's presence at or near 
the plaoe aet by Government agents for the oonawnmation of the wrong£ul. 
sale of the aignal equipment. .Although a conviction JDa.Y be baaed upo:Q the 
testimo:ey o~ aooOlllplioes, even though uncorrobo~ated, their testimo:ey, or 
that of those who a.ppee.r to be accomplices, ia of doubtful. integrity and 
is to be considered with great caution (par. 124a, MCM, 1928). The Board 
ot Review has previoualy had oocuion to w~igh accomplice testimoey and to 
find i't -wanting in credibility (CM Loudon, aupraJ see aleo CM 267651, Boswell, 
44 BR 35,42). We have weighed the evidence given by Hogg, Retti and Capizzi 
in this case and find it replete with oontradictions which, when··vie.-ed along 
with other highly suspicious circumsta.ncea indicative of accused' a innocence, 
leave us with what we conceive to be a reuonable doubt of accwsed'a guilt. 
We shall mention some of theae oontradiotions and •ome ot these ciroUIQ.llt&ncH. 

Aoouaed stee..dfastly claimed that hia presenoe~near the place set for 
the sale of the signal equipment wa.s due to his having reoeived a teiephone 
call from an Italian who reported that one ot the trucks trom·the Tenth . 
Port had become di81Lbled in that area;-. He sa.id he had ta.ken the •sx611 truok 
with him so that it might be used as a tpwing-nhicle. We find nothing 
inherently- unreasonable in this explanation which, if it were to be given 
the stamp of truth. would render accwsed's ineulpatory preaenoe near the 
prearranged place of deliver:, but an exculpatory coincidence. Hogg testi• 
fied that accused had first mentioned. the telephone oall, whioh wu to be 
used. it neeeaaary, a.s a.n excuse for their being in the incriminating are&, 
after spying the Criminal ~nvestiga.tion vehicle and while they were endeavor
ing to avoid apprehension by retracing their course. Retti testified. how
ever, that upon being overtaken by an a.gent of the Criminal Investigation 
Division he told the a.gent, "I hear Lieutenant We.toke call aomebody up, I 
think Lieutenant We.toke takes a look around to find the weapons carrier. 11 

Sinoe it could scarcely be supposed th&t Retti, driving the truok, could 
have overheard accused's conversation with Hogg in the jeep rela.tive to 
the telepho:cs call. it became most material to determine whether Retti 
had, in ·faot, made this statement; to the agent. A shadow of doubt had 
thus been oast upon Hogg'• assertion that accused'• story about the tele• 
phone call wa.s a mere fabrication. Agent Hopkins, the agent. who had appre• 
hended Retti in the truok, testified at length at the trial, yet he was. 
never asked whether Retti h.a.d made the sta.tement in question. In neglecting 
to interrogate A{;ent Hopkins on this subject, the prosecution failed to meet 

11 

http:inform.er


(136i .. 

the obvio\16 ch-.l.lenge thrown down before it and it was not tor the defense to 
ta.ke ~he risk of bolstering the Government's oa.se should a.n unfa.vora.ble 
answer be elicited by it. 

The overeut'of doubt in thia oa.ae ia deepened by yet a.nother ciroum
ste.noe. Ca.pizd sta.ted that Hogg had suggested the sale of~the ligna.l equip
ment and Hogg atated tha.t Capizzi ha.d suggested it. This/iMrely another . 
oontra.diotion in the testimony, but both Hogg and Ca.pizzi a.gree tha.t Elsa. 
Beferi introduced them toe a.oh other in her a.pa.rtment. in which Capizzi wu 
a roomer and to which Hogg apparently me.de frequent visits. Aooordi:cg to 

• Capizzi. Elsa had brought Hogg and Capizzi together so tha.t Hogg might have 
an opportunity to ma.ke his offer and so· that Capizzi might progress 11;1 hie 
ohosen oa.reer as an informer. Hogg had given Capizzi his "Value sa1• tele
phone number and it is obvious that either Elsa. or Capizzi oould euily
ha.ve obtained a.ooused's telephone number, "Value 683, 11 trom the same souroe. 
'He note with more than pusing interest that- Elsa ha.d been employed in the 
Intra.nsit Depot in August,1946, and. that she had been disoha.rged tram her 
position through the ·agency or a.ooused. Here, a.gain, we do not ha.ve the 
benefit or Elsa's testimony as to her aotiona in thia atmosphere or intrigue 
and counter-intrigue. There is, then, from the evidence we ha.ve before ua, 
something more than a mere possibility tha.t aooused did, in fa.ot, epeak 
over the telephone to an unidentified Italian as he olai~ to have done. 

In oases or this type, where there is much oonflict in the testimony , 
and where the issue or accused's guilt or innooence is in delicate equlpoia•, 
the good oha.ra.oter of accused for honesty, integrity, a.nd general law-abiding
neu, a.a exhibited by his a.ctions prior to and after the alleged coJllll.ission 
of the offense and by the opinion held or him by others, may play a. large 
pa.rt in tipping the soa.les of justice in his favor. Here it was shown by
unoontradicted evidence that large quantities or valuable •critioal" c&rgo 
had passed through accused's hands before and after 21 September and that 
such cargo included watches, fountain pens, penicillin and other itema much 
more susoeptible to furtive and suooessful theft than a truokloa.d of bulky 
signal equipment. Two of a.ocus ed' s commanding officers thought ve17 highly 
of him and one of them testified that his faith in a.oouaed had not been 
aha.ken by the events tor which accused was on trial. Furthermore, it appears 
that Hogg. the ohief witness against accused, was readily available to testify 
only because aooused had discovered tmd reported upon his depar~ure for the 
United States where he was to be separated from the service. We do not mean 
to intimate, or course, that crime is never. or even rarely, committed in 
an imprudent manner or that persons who have heretofore led.blameless lives 
or have, at lea.st, never been suspect are peoulia.rly incapable of offending 
a.gainst the law. We have here contemplated the evidence or accused's good 
character merely a.s another gram to be placed on accused's sea.le of the 
balance. · 

After a careful and thorough examination of the whole record ot trial. 
we are of the opinion that the proof therein is not such as to exclude every
fa.ir a.nd reasonable hypothesis except that of accused's guilt. The findings 
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of guilty.and the seatenoe should, we believe, be set aside. 

" 5. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally insufficient to support the findings of guilty 
e.nd the sentenoe. 

_____(.an__Le_a_v_e~)_____, Judge Advocate 

~ f. ---re g,_·(if ,•p Judge Advoo•te 

.2,Pt.t-.A~ . Judge Advocate 
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JAGK - CM 320681 1st Ind 

WD,. JA.GO,. Wa.shington 25, D. c. AW; 
TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated Nay 26, 1945, there 
are tra.:asrnitted herewith· for your action the record of triaL,and the opinion 
of the Board of Review in the case of First Lieutenut Henr--}- S. Watcke 
(0-556~11), Tra.nsp~rtation Corps. 

2. Upo:a tria.l by gene-ral court-ma.rti al this officer was found· guilty 
of conspiring and agreeing with Tecrudcian Fifth Grade Hogg to stea.l property 
of the United Sta.tes ia violatio~ of Article of War 96 (Cha.rge I &M Speoi
fica.tio~); of steali•g property of the United Sta.tea (Specification 1, 
Charge II) a.nd of misapplication of_a Goveri:une•t vehicle (Specification 2, 
C}'l&r-ge II), both in violation of Article of War 94. No evidence of ar., prev
ious conviction was introduced. He was· sentenced to be dismissed the service 
and to be confined at hard labor at such place as the reviewing authority 
might direct for a period of two years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
War 48. 

3. A SUI!Dlla.ry of the evidence may be found in the accompa.nyi:n.g opinio• 
of the Board of Review. I concur in the opiniom of the -Board of Review tha.t 
the record of trial is legally insufficient to support the findi•gs of guilty 
&l'!d the sentence. 

· Accused; at the time he was alleged to have committed the offenses 
charged a.gainst him, commanded the 10th Port of Emba.rka.tion Intransit Depot 
ud Tecruiicia.A Pifth Grade Hogg wa.s the non-commissioaed officer in charge 
of opera.tions thereat. According to the testimony of Hogg, accused had 
told him that he was in need of money u.d that it would be possible to sell 
some of the signal equipment in the depot. Pursuant to these instructio:as, 
Hogg directed Renaldo Retti, the Italian supervisor of labor, to separate 

· thirty-five bo.ces of sig?J-al equipment from the ma.in stockpile. This wa.s 
doAe a.nd the ~oxes were placed behind the.property office and covered

0 

with 
a tarpauli.n.. ··According to his testimoey, Retti was also requested by accused 
to find a. purchaser fox· the property, but was unable to do so. Hogg. how
ever, wa.s more successful. On a vi.sit to the apa.rtment of an Italian a.c
quaintanoe, Elsa Belferi, he was introduced to an Italian university student 
named Enzo Capizzi. The introduction was me.de by Elsa for the purpose of 
giving Capiz~i a cha.nee to inform on Hogg. Hogg stated that Capizzi had 
first suggested a sa.le of signal equipment but Capizzi stated that Hogg/ 
had first suggested it. Nevertheless, 11. sale was finally a.greed upon and 
a.rr&ngements were made to dejiver the goods near a. fa.rm house south of 

·peninsular Base Section Headquarters. Capizzi notified a. criminal inves
tigation a.gent of the time and place of the proposed sale and both C&pizzi 
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ud the agent repaired to the plaoe of sale at the prearranged time. Hogg, 
agai• aooordi.11.g to his testimo:ay, informoo aocuaed of the progreas of the 
tra.n.aaotioa, aooused havi•g set the purcha6e price of one millioa lire. 

About 9 o'clook in the mor•i•g on the day set for the sale, Hogg had 
the signal equipment loaded on a asix by six" Arnv truok driven by Hetti 
a.nd preceded the truck out of the gate of the Intrusit Depot in a jeep 
driven by hl.1nti'elf a.nd h. which aocused wa.s ridiag. Hogg had prepared a 
tally out for the property so that he could get it out of the gate, whioh 
tally showed that it was being shipped to the sig•al depot. On approachi•g 
the plaoe where the inteBded sale wa.s to take place, Hogg spied a "CID 
vehicle" ud, turni:ag arou.ad, proceeded in the opposite directio••. Retti, 
in the truck, followed him. At this time, according to Hogg, accused i•
fonned him that if they were apprehended accused w9uld say that he had re-

.ceived a telephone call informing him that one of his truck had brokea 
dOWll aear th~ Peninsular Base Section Headquarters and that he had goae 
there to check oa it, this being the first time accused had mentioaed 
having received such a call. 

The crim,_inal investigation age•t, wa.iting at the appoi»ted spot, saw 
a jeep and a truck turn off the main road into the dirt road dow:a which he 
had stationed himself. Both vehicles, however, turned around and lll8:de off 
in the opposite direction. Capizzi. had identified Hogg as the driver· of 
the jeep a:i:ui told the agent that the truck probably contai•ed the property 
they expected would be delivered. The agent thereupon overtook e.nd stopped 
both the jeep and the truck. There were thirty-five boxes of signal equip
ment in the truck. Retti testified that when they were stopped, accused 
·got out of his jeep and told the agent that the equipment oa the truck wu 
going to the signal depot and that when he, Hetti, wa.s asked by the ageat 
what he was doing in that locality, he replied, 11 I hear Lieuten&l'l.t W"a.tcke 
call somobody up, I think Lieutenant Watcke takes a look around to find 
the weapoas oarrier. 11 The a.gent, although he testified at length a.t the 
trial, was not questioned as to whether Retti had in fact made this state
ment to him. 

Accused took the witness stand in his own behalf a.t the trial. He 
testified tha.t he was not in financial difficulties and that his pay and 
a.llowu,.ces were sufficient to support hi~~~lf and his fa...~~ly, which con
sisted of his wife and two year old daughter who were in Italy with-him at 
the time. He did not know that thirty-five boxes of signal equipment h&d 
been moved from the maia stockpile in the Intra.nsit Depot and cached some
where else and he first learned that Hogg had ma.de arrangements to sell this 
property, and that he waa allegedly involved in such sale, when~he criminal 
investigation agent so informed him after his apprehensioa. He had arrived 
at his office in the Intransit Depot about a quarter past eight on the mcrA
ing opon which he was-subseque~tly apprehe~ded. At this time, Hogg told him 
that in checking the area. he had found a. load of signal equipment which 
should ha.ve been shipped to the signal depot .a.:ad accused gave HoE;g instruc- · 
tions to take it there. Accused thes received a telephone call from 8.Jl. 
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unidentified Italian stating that one of the trucks assigned to the Intra.nsit 
Depot had broken down 11in the Ticinity of the cemetery between Peninsular 
.Sa.se Sectioll Hea.dquarters and the 61st Sta.tio:n. Hospital. 11 Accused noticed 
tha.t Hoi;g wa.s a.bout to leave the Intra.n.sit Depot with a jeep a.nd the truck 
loaded with signa.l equipme:n.t. so he informed Hogg tha.t they would check up 
on the dis-..bled vehicle before· delivering the equipment to the signal depot. 
Accused brought the 6x6 truck with him so tha.t he would ha.ve a. tawi:ag vehicle, 
there being no other heavy trucks in the Intransit Depot at the time. A:r-
riving_ in the locality where the broken down vehicle wa.s suppoaed to be, a.o
c1,1sod wa.s unable to fi:m.d it and turned back. Shortly ther·ea.fter, he and his 
party were apprehended by a criminal investigatio~ a.gent; 

After accused had been apprehended, on 21 September 1946. he had been 
placed in arrest of quarters. He was later released from arrest and restored 
to duty by his coirunanding officer. He continued working and thought the case 
against him had bean dropped until he was served with charges on 15 January 
1947. In checking passenger lists during the course of his duties, he 
!1oticed tha.t Hogg had sailed for the United States for redeployment a.bout 
10 December 1946. He reported this fa.ct to his cor.Jll8.nding officer and Hogg 
was brought back from the United States as a casual prisoner. 

Two of accused's commanding officers, both lieutena.J1.t colonels of the 
.Army, testified that both before and after his arrest accused had handled 
millions of dollars worth of "critical items." such as watches, jewelry, 
fountain. pens, bullion. 'penicillin.- and Ordnance precision instruments, and 
that he could easily have stol.en some of these "critical" goods if he had · 
dEsired to do so. Both of"ficers stated that accused appeared to be livi::ig 
within his msans and one of them testified that his faith in accused had 
~not been shaken by.the events for which accused was on trial. 

About a month before the alleged commission of the offenses herei~, ac
cused had been instrumental in effecting the discharge of Elsa Belferi from 
her position as a civilian employee with the Intransit Depot. The crimi~a.l 
investigation a6ent who had apprehended accused had been •acquainted" with 
Elsa. Belferi before the apprehension and had employed her as an informer 
thereafter. He had also 6'.!lployed Capizzi as an informer in an~her case 
approximately ~o weeks befor~ this trial. 

Acoordin~ to the Staf£ JudGe Advocate's review, Hogg is to be tried by 
specia.l court-martial for his part in this transaction. 

4. It is apparent that the conviction of accused is largely based upo• 
the testimony of purport~d accomplices and a~ informer. Although a convic
tion may be had upon the testimony of accomplices, even though uncorroborated, 
their "testi'11oey is of doubtful integrity e.nd is to be considered with great 
caution. Having in mind this rule and after weighing the whole of the evidence 
herein~ consistently with its-duties under the second ~aragra.ph of Article of 
War 5(}~-. the Board of Review ca.me to the conclusion that the proof was not 
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such as to exclude every fair and reasonable hypothesis except that o.f ao
cused's guilt. I agree with this conclusioa. The testimo~ of the prose
cution's wi tJtesses was se·emingly oorrobora.ted by the faot of accused's 
presence near the place where the sale of the signal equipment was to occur. 
Accused expla.ined this incriminatory circumstance by saying tha.t he had go•e 
there pursuant to a telephone ca.11 from an unidentified Italian to recover· 
a disabled vehicle. His version is corroborated by Retti's testimo13Y to 
the effect that he had told the criminal investigation agent that accused 
wa.s in fa.ct there for that purpose. It thus became incumbent upo• the pro·ae
cution to show that Retti,ha.d not .ma.de this sta~ment, or. if he 41d. to 
adduce evidence tending to explain away its exculpatory import. This the 
prosecution failed to· do, although the criminal investigation agent to whom' 
Retti said he ma.de his statement was a witiess for the prosecutioa. Othe~ 
facets of the evidence in this case a.lso weigh heavily ia aocused's favor. 

'among these bei•g the disclosure that F.J.sa Belferi. wlro played a som.m-kat 
undisclosed but nevertheless importaJ1.t role herein, had been discharged 
through the agency of accused, accused's handling without hint of impropriety.· 
both before 9..Jl.d after the events for which he was pla.ced on trial. of co•
siderable am,unts of "critical" cargo much more susceptible of theft thai . 
a truckload of bulky signal equipmeat and his havi:rag been apparently reapol18i
ble. .. tor bringil'l.g. Hogg. who was the chief witness agai.ut him. back from 
the Ullit•d States for the trial. After thorough consideration of the whole 
record of·tria.l and upoB careful weighing of t~e evide•oe, I am not oo~~noed 
beyond a reasonable doubt that the guilt of accused ha.s_been proved. Ac
oordingl.y, I reoommeJ1.d that the findings u.d -sentence be disa.pproved•.

• 
5. Ill.closed is a form of action designed to oarry iato effect the 

foregoiag reoomme•datio•, should eet with your app o-n.l. 

CM 320681 

2 Illols .THOMAS H. GREEN 
. 1. Record of trial Major General 
2. Form of a.ctio• . The ~ge Advocate Geural 

( G.C.M.O. 284. 22 Aug 1947)• 
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· WAR IEPARTMENr 
In the O.t.tice or The Judge Advocate General 

Washington., D. c. 

JAGH - CM 320687 

UNITED STATES ) WESTERN BASE SEcr ION 
) 

V • Trial by G.c.~., convened at ~ Paris, France, l2 February 
First Lieutenant LOUJS P. ) 1947. Dismissal and $1,CXX> 
TERREBONNE (0-1947103)., ) fine 
Transportation Corps ) 

OPINION of th! BQ\RD OF REVJE'i 
HorTEWI'EIN, SOLF, and SMITH, Judge 1dvocates 

l. The Board o! Review has'examined the record o! trial in the case 
or th3 officer named above and submits this, its opinion, to The Judge 
Advocate Gemral. 

2. .A.ccused ·was tried upon the following Charges am. Specifications a 

CHARGE Ia Violation or the 6lat J.rticle or 'lar. 

Specification 1: (Stricken on motion or the prosecution). 

SpecUication 2a In that First Lieutenant wuis P. Terrebonne, 
14th Meditlll Port, United States Forces, European Theater, 
did, without proper leave absent him.,elf en rou11, to join 
his organisation and dutiH at Re:i:ms, France, from about 
2 :November 1946, to about 12 November 1946. 

CHARCZ Ila Violation of the 64th .A.rticle of War. 

Speoi.tication la (Stricken, on motion or tm prosecutiC?D). 

Specification 2a In that First Lieutenant Louis P. Terrebonne, 
14th Medium Port, United States Forces, European Theater, 
having received a lawful command from Colonel Ell Stevens, 
his superior otticer, to report to him on w about 4 Novem
ber 1946, did, at Paris, France, on or about 4 November 1946, 
w1ll.1'ally disobey the same. · 
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CHARGE IIIa Violation or the 95th Article or War. 

Spacification la In that First Lieutenant Louis P. Terrebonne, 
14th :Medium Port, United States Forces, European Theater, 
being indebted to Raymond Cbastegnel, in the sum of five 
thousand (5,000) .francs, French currency, value about 
forty two dollars ($42.00), for repayment or a loan of 
five thousand (5,000) .francs, French currency, boITowed 
.from the said Raymond Chastegnel, which amount being due 
and payable on or about 8 September 1946, did, at Anti~s, 
France, .from 8 September 1946, to 21 November 1946, dis
honorably fail and neglect to pay said debt. 

Spacification 21 In tha:t, First Lieutenant Louis P. Terrebonne, 
14th Medium. Port, United States Forces, European Theater, 
being indebted to Andre Sella in the sum of eleven thousand, 
eight hundred and sixty four (11,864) .francs, French currency, 
value about ninety nine dollars and ninety five cents ($99.95} 
for rocm rent, which amoUIIt being due and payable on or about_ 
8 September 1946, did, at btibes, France, .trom 8 September 
1946 to 21 November 1946, d:ishonar-ably fail and neglect to 
pay said debt. ' 

Specification )a In that First Lieutenant Louis P. Terrebonne, 
14th Medium Port, United States Forces, European Theater, 
bei."lg indebted to Andre Sella in the sum of fifty thou
sand (50,000) .francs, French currency, Talue about four 
hum.red and twenty dollars ($420.00), for repayment of a 
loan of .f'ifty thousand (50,000) francs, French currency, 
borrowed .trom the said Andre Sella, which amount being due 
and payable on or about S September 1946., did, at Antibes, 
France, from 8 September 1946 to 21 November 1946, dishon
orably .f'ail and· neglect to pay said debt. 

CHlRGE IVa - Violation or the 96th Article o! War. 

Specification.la (Nolle Prosequi). 

Specification 21 {Nolle Prosequi). 

Specification :, a {Nolle Prosequi). 

Specification 41 (Nolle Prosequi). 
I 

The accused pleaded guilty to the Specification ot Charge I, except the 
words •2 Noveuber 1946,• substituting therefor the words "5 No~ed>er 1946,• 
of the excepted words not guilty, of the substituted words guilty,and 
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guilty to Charge I; not guilty to Chsr&--e II and its Specification and 
Charge III and its S~cifications. He was found guilty of Charge I and 
its Specification; of the Specification of Charge II, guilty except the 
words 11rlllfully disobey," substituting therefor the words "failed to 
obey," of the excepted words not guilty, of the substituted words guilty; 
of Charge II, not guilty but guilty of a vioJ.E.tion or the 96th Article or 
War; of Specification 1 of Chart,'8 III., guilty; of Specifications 2 and :3 
of Charge III., guilty except tre words and figures 11 8 September" and ng· 
September" in each Specification., substituting therefor the words and 
figures 1116 September" and 11 16 September.," of the excepted words and 
figures not guilty, of tre substituteci words and figures guilty; of Charge 
III., not guilty., but guilty of a violation of the 96th Article of War. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service and to pay to the United States a .fine of Che 
Thousaoo Dollars. The reviewing authority approved all the findings of 
guilty by the court after substituting in Specification 2 of Charge III 
fer the words and figures "eleven thousand, eight hundred and sixty four 
(11,864.) francs., French currency, value about ninety-nine dollars and 
ninety five cents ($99.95),• the words and figures "s:ix thousand, eight 
hundred and sixty (6,e6o) francs., French currency, value about fifty two 
dollars and eighty six cents ($52.e6),• approved tbe sentence and forward
ed the record of trial for action un:ier Article of War 48• 

.3. The evidence for the prosecution is summarized as foll01JS1 

a. Charges I and II (Absence without leave and willful dis
obedience of an order)i- On l November 1946., at Paris, France, the accused's 
C01IJD'Anding officer ordered him to report to Lieutenant Colonel Penniman at 
Rei.ms for duty, not later than 2 November 1946 am. accused stated that he 
would comply (R ? , 9, 14) • The commanding officer gave instructions for 
written orc1ers to be published, but did not know whether the written orders 
were ever received by accused (R 15). It was not necessary for accused to 
have written orders iri order to obtain transportation to Rei.ms (R 16). 
Cn 4 November 1946, accused called the commanding officer by telephone and 
informed him that l:e had not reported as ordered., becaU8e he had received 
word tmt IE was about to receive some money with which to pay his debts. 
Accused also stated that be had been called as a witness in a court-t:artial. 
The commanding officer told accused to come to his office :l.Jnmediately. Ac
cused asked if it would be all right if he came right after lunch, as be 
was to see about the money at lunch time, whereupon the comrr.am.ing officer 
said, "Yes, you come to my office immediately after lunch" (R 9) •. Accused 
did not report after lunch (R 10) and never reported to lieutenant Colonel 
Penniman (R 18). 

It was stipulated that the accused returned to military control on 
12 November 1946 (R 20). 



b. Charge llI (Dishonorably tail and neglect to pay debts) a 
It was stipulated (R 21) that, il Yr. Pierre Raymond Cbastagnel were . 
present, be would testify that accused rode in his taxi one night; -and 
tm next night, 1 September 1946, accused came to him and borrowed 5,000 
francs, pr01J11ising to repay the money borrowed, -the following day. He . 
heard oothing further fi"om accused until 4 December 1946, when the debt 
was paid (Pros E:x B). 

It ns stipulated (R 22) that, it Mr. Andre Sella were present, he 
would ~atify as follows a That on 20 August 1946, accused rented a room 
at the Hotel Cap d'A.ntibea, of which Mr. Sella is proprietor. On 25 
1ngust, accused borrowed 20,000 francs from M'r. Sella, stating that be 
expected to receive some money from Paris. A few days later the accused, 
stating that bis money had not yet arrived, borrowed 30,000 additional 
!ranee from llr. Sella. On 31 August, accused left the hotel, leaving his 
baggage in his room. ifter a few days, Mr. Sella spoke to the American 
consul at Nice, and the latter, with a military police officer, brought 
the accused to the hotel a day or two later. Accused asked that be be 
pel"llitted to remove his luggage arr:l would •ma1ce it a point of honor to, 
pay everything back in 8 days.• :Mr. Sella accepted the arrangement and 
accused left the hotel. On 2J Septeilber, Mr. Sella rec•1ved a cable. 
from acC\Uled containing a-promise to Pt»' ·his debt by l October. On 19 
October, lifr. Sella received a letter fi"om accused containing a long 
statement about lost money orders and expressing the hope that accused 
could pa1 •b7 the end of next week.• Mr• Sella beard nothing turther 
from accu11ed until 4 December, when he received .f'rom the accused a 
telegraphic money order for 74,00) francs, in full payment of the money 
owed to him and to Yr. Cbaetagnel. (Pros Ex c). 

· 4. For tm defense, Maste~.'Sergeant Ruth Lodder, Sergeant Major of 
the Transportation Section of Western Base Section, testified that she 
knew of no orders transferring accused fi"om Paris to Reims being cut 
a!ter l November 1946 (R 23-24),and .that it was necessary to have written 
orders to obtain transportation (R 24). She knew, however, ot travel nr
rants being issued on verbal orders (R 26). 

The accused, after. being apprised of his rights as a witness, elected 
to be Bll'orn and testified that on 1 November 1946 his commanding otticer 
bad told him to go to Reims •as soon as you possibly- can• (R 31) and told 
accused to find out when the trains lett a.rd leave as soon aa possible. , 
Accused received no written orders (R 3.2). .Lccused stayed in Paris to be 
a witness at a court-martial, and called his comanding officer on 4 Novem
ber and told the latter m would see him after lunch, to which the command
ing officer agreed. Accused did not understand that he waa ordered to 
rep~rt to his camnanding officer after lunch (R 33) and did not so report. 
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On 5 November, he testified in the court-tr.a.rtial and went absent without 
leave on 6 Novezriber, becaU8e accused had been told that he would be sum
marily dismissed if he did not pay his bills (R 31, 34). Accused sur
rendered himael! to military authorities on 12 November 1946 (R 34) • 

.A.s to Ch3.rge III, accused testified that on 20 .August he went to the 
Riviera for his first leave in 31 months overseas, and took a rocm at the 
Hotel Cap d 'Antibes (R 29, 34). At the hotel he noticed his bag bad been 
pilfered and he missed some cigarettes, a shirt and il300 in money orders. 
He wu not positive whether he had brought the money orders nth hlJn or 
le.rt them in Paris. He reported the matter to Mr. Sella and telephoned 
a friend in Paris as'king the latter to bring him s01ne money (R 29). I.bout 
.five days a.rt.er accused had borrowed the money !rem Mr. Sella, his friend 
brought him 301 000 francs., but accused st>8nt this 11oney instead o! apply
ing it to the debt<hi.e Yr. Sella (R 3?-'+0). He thought that the money 
orders might be in Paris, but on returning did not .find them. He then 
applied !ar duplicate money crders which he thought he could obtain by 
merely asking for them (R 44) arrl tlrus rei;ay Mr. Sella promptly. He 
found that he would have to wait thirty days to file an application. 
Near the end or. this thirty day period he teleg-al'.n"d la-. Sella advising 
him of the situation (R 38). The applications, when filed., -had to be 
sent to. New York arrl thus causing mere delay. Accused frequently checked 
with the post o!!ice (R 30) and eventually obtained duplicates for part 
of his money orders on 3 December. In the case of five of the money 
orders the applications -.ere returned as the orders had been cashed by 
someone and new applications were necessary (R 44). 1ccused, upon receipt 
o! the duplicate money orders, immediately paid Mr. Sella and Mr. Cha8tagnel 
(R 30., 35, 38, 44). Between September and December accused drew sQri.e pay 
but bad little l'!lft after paying debts he 01Jed two officers !or the 30,000 
francs loaned to him (R 37, 39). 

5. a. Charge I, Absence without leave - Accused pleaded guilty to 
absence without leave from 5 November to 12 NOTember 1946. The only q,llfls
tion presented for consideration is, therefai:-e, whether the court was 
justified in finding tm.t the absence began on 2 November as alleged. The 
accused's commarrling officer testified that he ordered accused to report 
for duty in Rei.ms on Saturday, 2 November, and while accw,ed testified 
tmt. it was not an order, his testimony make, it clear that he knew he was 
to report on tha.t date 11 if possible." Although he testified that he mde 
unsuccessful attempts to obtain lll'itten orders and transportation, it does 
not appear that he mde' prompt e!!orts to report this failure to his com
manding officer, as a reasonable person would have done under the circum
st,'.\nces. The court was justified, therefcre, in its refusal to believe 
accused •s story of his activities from 2 to 5 November and in finding that 
the unauthorized absence began on 2 November, as alleged. 
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b. Charge II, Failure to obey an order - Accused's cc.,mnanding 
.officer te!tified that he ordered accused to report to him :immediatel:, 
after lunch on 4 November. The accused admitted that he promised to re
port at that time, but did not recall tba.t an order bad been given. TbeN 
is, tb3refore, no substantial conflict between tba testimony or tba ac
cu:ied and that of his comma.niing officer. That the order ,ms legal and 
that the accused failed to comply 'With it is unquestioned. The court's 
finding of guilty of a failure to obey- the order is, there fore, amply
supported by the evidence. 

c. Charge III, Dishonorable failure to pay debts - The record 
discloses no conflict in the evidence as to the three specifications al- ' 
leging dishonorable /ailure to pay debts. The accused, on beginning his 
first leave in over two years of overseas service, lost money- orders 
totalling $11300. He borrowed a total of 55 1 000 francs (about $462.00) 
from a taxi driver and th!! manager of the hotel in which he was staying 
am. arranged 111th a friend 1n Paris to bring him soD9 money. When the 
.tri•nd arrived, accused spent the money instead of applying it to his 
debts. When his leave ended, he returned to duty, promising the hotel 
proprietor that b9 would 11pay everything back in 8 days.• Although he 
made diligent efforts to obtain duplicate money orders to replace those 

. lost, it was nearly three months before be received the duplicates. In 
the interim, he sent or.a telegre.m and one letter to the hotel proprietor, 
reaffirming his prQllise to pay the debts. On the day the duplicate monay 
orders lt'8re recei~ad, accused sent tm hotel proprietor a telegraphic 
money order, covering his hotel bill, the money borrowed fran the taxi 
driver and the hotel proprietor and a bill due a night club. During the 
three months, the accused received his J:8.Y and allowances, but testified 
that he used that money to ~ other debts, am. that there was not enough 
left to pennit the payment of these bill8. 

The record discloses no false representations on the part of the ac
cused, nor any failure to pay, cbaracter:lzed by deceit, evasion or dishon
orable conduct. On the contrary, it appears that accused contracted the 
debts under the mistaken impression tmt, if the money order• were lost, 

' they could be promptly replaced. It further appears that ha made diligent 
efforts to obtain tbeir·replacement, end that he paid the debts as soon as 
he received i:-;yraent on the lost money orders. 

•Mere neglect on the pi.rt of an officer to pay debts con
tracted llith persons with whcm he has dealt upon an equal 
footing is not of itself suffic:1.ent ground for charges 
against him" (CM 251490, curt, 33 BR 263) (See also CK 
l2U07, Cl4 123090, Dig Op JAG, 1912-J+O, sec 453 (14}). 

\ 
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"The failure of an officer to pay a pecuniary obligation 
or to keep a promise to do so is not a military·offense 
unless characterized by dishonorable conduct, such as 
deceit ar a fraudulent design to evade payment. CM 
221833 (1942)" (I Bull J.A.G 22, CY 240885, Holley, 26 · 
BR 157, 162) • 

The timing b1 the court of not guilty ot a violation of the 95th 
Article of War but guilty of a violation of the 96th Article of War does 
not remove the requireioont of proof that the debt was incurred or remain
ed unpaid under dishonorable circumstances (CM 240885, Holley, rn). 
Since ttat requirement bas not been met in this case, it foll01rs that the 
record of trial 13 legally insuffieient to support the findings of guilt7 
or Charge IIl and its Specifications. 

6. .A.t the opening of the trial each member of the court was pr:-ovid.ed 
with a copy of the Charges and Specifications, including the four Speciti,-
cations of Charge IV which, just prior to the arraignment, the trial · 
juige advocate announced as nol prossed. The defense counsel strenuously 
objected to this JrOOedure b7 which the nature of the nol prossed charges 
was brought to the attention of tb3 court. He stated, and it was not 
denied, that approximately a month previous to the trial it 'was understood 
by him, atter conferring nth the tria.1 judge ad-.ocate and the start judge 
advocate, that trese specifications lt'OUld be nol i:rossed, and he contended 
that these specifications should have been deleted prior to trial. He al.so 
stated that thEt trial judge advocate, a few days before the trial, had 
indicated to him that he would not delete this Charge and the Specitications 
thereunder, and that they wculd be put before the court 1n some tora or 
other. · 

It ia to be noted that situations arise YlBN it is not possible to 
keep nol prossed charges from the court. No doubt in some cases actual 
prejudice to the rights or accused might arise b;r a tailure to delete nol 
prosnd charges but no such prejudice appears in this case. In our opin
ion, howenr, it it is known a sufficient time in advance or trial that 

. charges will be nol prossed, it ia the better practice to delete such 

. charges from tb,e charge sheet, or at least to take necessary precaution 
that the nature of the nol prossed charges are not disclosed to the court. 

7. The accused is J.3 years of age, unmarried and has completed two 
years of high school. As a civilian, he was employed as a clerk far 
steamship agents al:¥i stendoring companies. He was inducted on 28 January 
1942, and had attained the grade of staft sergeant when selected to attend 
Transportation Corps Officer Catdidate School. He was honorably discharged 
on 28 December 194.3, and on 29 December 1943 was commissioned a second 
lieutenant., ~ of the United States am. entered upon active duty. He 
n.a pranoted to first. lieutenant on l June 1945. From the date of his 

7 
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commission to 30 June 1946, b1., efficiency ratings were •excellent• and 
from 1 July to 31 October 1946, he was rated •satisfactory." He ha,s been 
punished twice under tha provisions of Article o! War 104. . On 24 Septem
ber 1946, he ns reprimanded am $50.00 of his pay wae forfeited, for a 
three day absence without leaves on 11 December 1946, he received a 
reprimand am a forfeiture of $50.00 of his pay for violation of a theater 
currency regulation. He served in tha European Theater of Operations from 
J~, 1944 to the date o! this trial. 

s. The court was legally constituted a.nd bad juriediction of the 
person and the offenses. No errors injuriously a.ttecting the substantial 
rights of the accused were committed. The Boe.rd of ReviP' is of the opin
ion that the reccrd of trial is lega~ sufficient to suppon the findings 

· of guilty- of Charges I and II and th91r Specillcations, legally insu!
!icient to support tbil findings of guilty of Clll.rge llI and its Speci!i
cations, and legally su.!ficient to support the sentence and to warrant 
con!irmati,:,n thereof. Diwssal am a fine are authorized upon cozwiction 
of a 'f'iolatton of irticle of l!ar 61 er 96. 

~'.,/1,,~+~~~~"------J Judge Advocate 

~~~!!:!.£.~~~~----' J"Qdge Advocate 

--~~~=9~-.::li:;....;;SJ.!::::?:::~;;;£1!~_, Judge Advocate 
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JAGH - CM 320687 1st Ind 

WD, JAGO, Washington 25, D. C. 

TOa The Secretary of Wa:r 

' l. Pursuant to Executive Order No. 9556, dated 26 M9.y 1945, there 
are transmitted herewith fer your action the record of trial and the opin
ion of the Board of Review in tre case of First Lieutenant Louis P. 
Terrebonne (0-1947103), Transportation Corp;1. 

2. Upon trial by general court-?llal'tial this officer was found guilty 
o! absence without leave for a P3riod of ten days, in violation of Article 
of War 61, of failure to obey a lawful order in violation of Article of 
War 96, and of three specifications alleging dishonorable neglect to fe.Y 
debts in violation of Article of War 96. He was sentenced to be dismissed 
the servics and to pay to the United States a fine of one thousand dollars. 
Tm reviewing authority approved the sentence and fc:rwarded the record of 
trial far action under Article of -War 48. 

,;. J. summary of the evidence may be found in the acco.panying opin-
ion of the Board o! Review. The Board is o! the opinion that the record 
o! trial is legalq au.f:f'icient to support the :f'indings of guilty of Charge 
I and its Specification (J.bsence without leave), legally su:f'!icient to sup
port the findings of guilty o! Charge II and its Specification (Failure to 
obey an order), legally insufficient tb support the findings of guilty of 
Charge III and its Specifications (Dishonorable failure to pay debts), 
legally sut!ioient to support the sentence and to warrant confirmation there
of. I coo.cur in that opinion. 

Ch l November 1946, a-t. Paris, France, the accused was ordered by his 
commanding officer to report to another organization at Reim., on the foll01J
ing day. He d.ici not report to that organisati:an, but remained in Paris. 
Ch 4 Noveui>er 1946, he called his comnanding officer and informed. him that 
he had not le.rt fer Reim, whereupon the accused was ordered to report to 
his conmanding officer "immediately- after lunch." He did not so report, 
and remained absent from both his old organization in Paris and his new 

, organization in Reims until he surrendered himsel.f' to military control on 
12 November 1946. 

As to Charge III am. its Specification's, the fact that the debts lf8re 
contracted and that they remaimd un:paid for o-ter two months is uncontroverted. 
The evidence show,, hcMner, that the accused poasessed certain money orders 
totalling $1,.300 which m lost just- prior to the ti.ma he incurred the debts 
in question. He explained this fact as a basis far incurring the debts and 
made p-ompt and reasonable efforts to obtain duplicates of the money orders, 
which were necessary in order for him to obtain the $1,300 represented b7 
those which were loat. After receip. of the duplicates and upon cashing 
sanii, he promptly paid his debts in full. 
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Too accused is JJ years of age, unmarried, and has completed two years 
or high school. He served honorably as an enlisted man from 28 January 1942 
to 28 December l94J. He was commissioned second lieutenant on 29 December 
1943 and promoted to f:irst lieutenant on l June 1945. Until he became in
volved in the present. difficulty, his efficiency ratings were "excellent." 
en 24 September 1946, a reprimand and a forfeiture of $50.00 l'lere imposed 
upon him under Article of War 104 for absence without leave from 5 September 
to 8 September 1946. en 11 December 1946, a reprimand a..,d a forfeiture of 
$50.00 were imposed upon him under Article o! War 104, far a violation of 
a theater currency regulation. War Departm:lnt records also contain a com
pl&int by a hotel proprietor in Paris, France, th.at accused left his hotel 
without paying a bill of llS,915 francs. It further appears that since the 
trial in the instant case, charges have been p.-eferred against the accused 
for an absence rltaout leave from 14 A.p:-il to 16 May 1947. 

In view of all the circumstances I reco11m3nd that the sentence be con
firJied, but commuted to dismissal, a reprimand, and a forfeiture of $100.00 
of accused's pay per month for two months, and that t.he sentence as thus 
commuted be carried into exeoution, but that the execution of the sentence 
to dismissal be suspended during good behavior. 

4. Inclosed is a farm ot action designed to carry the foregoing 
recommendation into effect, should such recom:oendation meet with your 
approval. 

2 Incla THOMAS H. GREEN 
l - Record ot trial Majer. General 
2 - Form of action The Judge Advocate General· 

( 
0

G.C.: M.o: 295, 25 Aug. 1947). 

• 
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WAR DEPART?iENT 
In the Office of Th.e Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 320690 

U N I T E D S T A T E S ) CONTINENTAL BA.SE SECTION 
) 

v. ) Trial by G.C.M., oonvened at Frankfurt, 
) Ge:nnaDy, 7 February 1947. Dismissal, 

First Ueutene.nt THOMAS M. ) tot~ forfeitures and confinement for 
REUSCH (0-411622), Infantry- ) life. 

OPINIOll of the BOAPJ) OF REVIE::f 
SILVERS, MoAFEE and ACKROYD, Judge Ad'.·ooatea 

1. The Bo1o.rd of Review- hu examined the record of tria.l in. thtJ cue 
of the officer named above and submits this, its opinion, to The Judge Ad
vocate Genera.l. 

2. The a.oouaed wa.a tried upon the followiltg oha.rge and specifioationa 

CHARGE: Violation of the 92nd. Article of War. 

Specificationz In that First Lieutenant THOMAS M. REUSCH, 390th 
t11lite.ry Police Service Battalion, did, at Bebra, Ge?"lll&tzy', on 
or about 20 November, 1946, with malioe a.forethought, willfully, 
deliberately, feloniously, unlawfully, and with premedita.tion 
kill one C1o.pta.in HARRY J. GILLESPIE, a hUt1an beiag by •hooting 
hiID wit~ a pistol. 

He pleaded not guilty to and was found guilty of the charge and specification. 
No evidence of any previous oonviotion wu introduced. Three-fourths of the 
members of the court present &t the time the vote wu tak:eia. oonourri:ag,. he 
was sentenced to .be dismissed the service, to forfeit all pa.y ud &llowa.noes 
due or to beoog due, a.nd to be confined a.t hard labor at such place as the 
revi(.Wing authority might direct "for life. 11 The reviewing a.uthority ap
proved the sentence a.ni forwarded the record of trial for aotion Ullder Article 
of Wa.r 48. 

3. Evidence for the Proseoutfon 

Sometime in May 1946 and while he wu stationed a.t lllln&, O.rma.J1¥, the 
accused met a German woman named. HAmla Pieper. He kept oompany with her con
tinuously until the even.ta hereiu.fter described. On or a.bout 20 August 1~8 

.., accused'• company moved to Bebr&, Ge~, and on 15 November Mrs. Pieper. 
with &oouaed'a consent,'went to Bebr~ to visit him (R. 7.8,58). During 
the 13veni:c.g of 17 November 1946, which was Sund~,. the aooused, hia oomp&~ 
oorcm.a.nder, Captain Gillespie (the deoea.sed), Mrs. Pieper and Peggy Delhay-e 
were together at the officers olu.b aJJd an argument arose between aooused a.n.d 
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. (154) 

Ca.ptain Gillespie. .A.ooused "sa.id to Captain Gillespie that he, Captaill ' 
Gillespie. had relations with Mrs. Hanna. Pieper.• The ca.ptaill denied the 
accusation and Miss Delha.ye, fearing serious trouble, appealed to, aecuaed, 
sa.ying. •,~ do you a.rgue? Sit dawn.' 1 said• 'It isn't, it's not worth, 
the whole thi».g isn't worth ~ argument am let's eit down.' Then th•. 
LieuteJJ&nt e&id, 'Okay, sir, but if I shall see )'OU ag1.ill with Madu,e laJm& 
Pieper. I will kill you' n (R. 17). The partiH thea sat down and ooatinued 
drinkiz:ig until the a.ocused, who "was Tery much under tao intluen.ce ot the 
beverage• fell from his ohair and wu ta.ken to bed (R. 17). 0a T\lesday 
morning, 19 November 1946, aoowsed a.nd Ure. Pieper hAd break:tut together. 
At a.bout 1810 hour• on the same day she w~nt to aocueed '• bedrooa a.ad requeate4 
return of her "photoe, n informing him tha.t she had been to Kuael wita CaptaiJI 
Gillespie. Peggy Del.hqe testified that ahe was present when Jtre. Pieper 
ma.de this ata.tement a.nd that aocuaed called Ca.ptaill Gillespie by ph01e am 
sta.ted, 111 a.m finished here beo1.uae Mrs. Hanna: Pie~r bu told ae all" (R. 
l0,17,18). 

At about 1900 houre on the same date a.couaed drew hie liquor ration, 
two qu.rta, took an enlisted :man with him and went to the home ot Dora 
Skrobek, a civilian employee of a.ocuaed'• organizatio:a. A girl· :aame4 
Miu KJl.upe joined them at the Skrobek resideaoe and the parties ooawraed 
and oonatt11ed the liquor •straight.• At &bout 1930 hours, the ealietecl DA 

retired aJld aoowsed, who ._,.. Teri~:much uader the ini'lue:aoe of alcohol• 
left the house, eta.ting tha.t he had to make a telephou oall (R. i7-39). 

On the &Ule evening (Tue1de.y) and in the liTing roClll ot the ottioera 
club, Captain Gillespie, Captain Sallds:u.rlc, Miu Delh&ye and :Mra. Pieper 
-were ha'V15g ,. party. At about 2400 houra the acoued eatered the room, ad
T&D.ced to about three feet from Captain Gillespie who wu sea.ted lMaid• Vre. 
Pieper and fired two shots trom. a U.S••45 caliber pietol into hia body. 
Captain Sandsmark rushed tOll'ard aoouaed, but betore he could ree.oh him he 
fired a third shot which penetrated the &rm and breaat of Mra. Pieper (R. 
11-26). Captaia Sa.ndama.rk struggled with a.ocuaed a».d a fourth shot, OClllllg 
from 1.oouaed's weapon, peutr1.ted hia (aooueed 1a) thigh. Sa:ndamark procured 
a Cooa.-Cola. bottle, struck accused on the hea.d, thereby aubdui:ag him (R. 26-
28 ). As he lat wounded upon the noor, accused muttered, nn11 me or let 
me kill IDiYSelf (R. 29-30). ' 

Corporal Lester J. Ha.11, who in response to a call arrived at the 
scene a few minutes la.ter, heard accwse4 repeating, 111 have had it now, 
kill me,• ud, "Did I kill the butardt 11 or "Did I shoot the baata.rdt" 
(R. 36,37). 

Immediately upon being shot Captain Gillespie slumped trom hia chair 
to the floor and it was found that he had two bullet wouma in his cheat 
which had oauaed death almost iutanta.neously (R. 20,26,~3,Ma Pros. Ex. 1). 
ltra. Pieper was hospitalized tor several weeka but recovered trom her in.
juries a.Ild testified a.t the tri&l (R. 7,12). 
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On orosa-exa.m.ins:tion of the witnesses, defenB e counsel elioited evi
dence showing th.at the dec£iased and his friend• had ooWiumed about two 
qua.rta of liquor during the four-hour period immediately preceding the 
shooting, however, no disorder was shown to have ooourred prior to the 
ahooti~g (R. 13,22,27). 

4. For the Defeis• 

Dr. Nora Hein, a German physician, examined aooused at about 0100 hours 
on 20 Nonmber 1946. He was sufferi:cg from a gunshot wound in the left upper 
thigh and she administered two hundredtha of one cubic oentillll8ter of morphi•e 
a.a. sympatol to alleviate his suffering. He wu under the influenoe of al
cohol at the time of her examination. She also exudned the body of Capta.iJl 
Gillespie aild ascertained that he was dead (R. 44,46). 

-
A blood alcohol examination of the aoeuaed oondueted at 0600 hours on 

20 November 1946 revealed two milligrams of aloohol per oubio centimeter •.' 
{R. 51). In response to hypothetical questions propounded to him by oounael, 
Captain Daniel Stowens, MC, testified that a blood teat which reveals two 
milligrams of alcohol per cubio centimeter in a normal person at about 0600 
hours, who has not oouumed aloohol for the preoedillg six hours. is indioa.tive 
of a blood aloohol content of three milligruia per cubic oentilll.eter at 2400 

· houra. Also, a person with a blood alcohol content of three milligrams per 
oubio centimeter is Jtdefinitely drunk." The witJless admitted, however, tha.t 
the sigaifio&Jloe of the blood alcohol eontent nries with different individu,ia 
(R. 47-60). 

After being duly adtised of his testimonial rights by- the law member, 
aeou,ed elected to testify in his behalf. He stated th.at he entered the 
military service on 14 June 1934 as a pr1'1ate in the Infantry ud wu oo:m
missioaed a second lieuten&J1.t, Arq of the United States, on 29 April 19-fsl. 
After eleven months of actual combat in the European Theater of Opera.tioDS 
he volunteered for service in the Paoifio l'hea.ter, but hostilitiea oeased 
before he oould be trf.llBported overseas. He had been woualed in aotion on 
three different occuio.u. The first injury wu reoei ved in Normandy aad 
as a result be waa hospita.lized for four months. He was again woUJlded 15 
}larch 1945 and hospitalized for 65 days. At this time he wu engaged in 
house to house small-arJIIIS fighting. As a result of combat injuries he is 
totally deaf in his right ear. On 9 August 194:4, a.caused wa.s awarded the 
Purple Heart (Def. Ex. B), a.nd on 26 Maroh 1945 he received the Oak Lea.£ 
Cluster there:to (Def'. Ex. C). He reoei ved the Combat Il2f'a.ntryir.an's Badge 
on 16 February 1945 {Def. Ex. D), the Broue Star on 4 July 1945 (Def. Ex. 
F), and the Silver Star on 8 August 1945 (Def. Ex. G). 

The a.oouaed testified that on 19 November 1946 at about 1700 hours he 
told the mess sergeant and the iaterpreter, who worked in his office, that 
he would see them at a party during the evening. He went to his quarters, 
washed, shaved, am put on his dreu uniform. Hanna Pieper alld Pegg eia.tered 
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the officers' quarters. Mrs. Pieper a.sired him why he was dreaaed in his 
dress uniform and told him that she had joined Captain Gillespie in Kassel. 
The aocuaed infonned her that he had a date. They argued and she asserted 
that she wu through with him. She went to his room to get her photographs 
~ again told him that she ..-a.:s finished with him. The accwsed replied, 
"That's O.K., I 1U11 finished with you." The aocused then telephoned Captain 
Gillespie. He we.a Captain Gillespie's executive officer, operation's officer, 
supply officer, motor officer, and mess officer. Captain Gillespie informed 
him tha;t; Captain Se.ndsmark, the batte.lion supply officer. wa.s present IUld 
that Captain Sands1n&rk desired the accused to help him with a report of sur
ny. The aocuaed joined Captain Ss.ndsma.rk a.nd assisted him in tho prepara
tion of the survey. He then procured two bottles of whiskey a.ud at about 
1945 hours he and the mess sergeant went to the pa.rty. Tho four dra.nk 
whiskey and engaged in oonversation. The &Qoused left about 2230 hours 
in order to get a •jeep" to take Mis~ Knupe home. It took him about half 
a.n hour to walk to the officers• quarters and when he· arrived there he felt 
drunk and staggered as he walked. He entered the building and obsernd 
Ca.pta.in Gillespie seated beside Hanna Pieper. This made him "real .mad," 
and he was shooked. The ne:xt thing he remembered he wa.s being tri.llSportod 
to the hospital. Tba aocUBed and Captain Gillespie became aoquainte~ iA 
AugU$t 1946 and prior to this incident they had no arguments nor' di£fioul ti.ea 
with each other and the a.ooused never offered violence or threatened Captain 
Gillespie. ' · 

The accused had known Mrs. Pieper sinoe 15 .May 1946 when he wa.s sta
tiolled in Unna. He saw her practically every day. ~•hen he was transferred 
to Bebra he corresponded with her regularly. In her last letter to hi~ she 
requested permission to visit him for three days and he oo:c.sented. She had 
arrived in Bebra 15 November 1946 (R. 65-S8). 

There was reoeived in evidence, without object.ion, as Defense Exhibit 
A, a. oopy of accused's W.D.A.G.o. Form 66-1. Entl"'i.es thereon support his 
statement of servioe and show an average efficiency rating of "Exoelle•t•" 

6. A.t. the close of the case defense ma.de a lengthy and able argwnent 
citing numerous oases and authorities in support of ·hia contention, drawu 
fr::,m the entire oase, that the homicide shown to have been committed was ·a.t 
most volunta.ry manslaughter. having been oomrnitted at a time when accused 
was definitely under the influenoe of intoxicating liquors a.nd when he had 
perceived that his paramour of several months duration had rejected his at
tentions. 

Vohmtary manslaughter ia the intentiollal. killing of another without 
:maliee, as, for exmnple, in hot blood under passion occasioned by adequate 
provocation. It ia "homioide mitigated out of tenderness to the fra.ilt;r 
of human nature" (Commolll'lea.lth T. Webster, 5 Cush. (Mass.) 294). Alld in 
military .i;raotice, although voluntary intoxication not productive of 8.11 

unsound mind ia not a complete defeme to the orillle of murder, it is 
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properly considered on the question as to whother accll3ed wae able'to 
entertain the ma.licious intent whioh 1• an·element of that offense. If, 
as a result of voluntary intoxios.tion, a.n acoused' s intellect is so. ob-
li tera.ted or dulled a.a to be inoapablo ot ma.lioe aforethought. his a.ot of 
homioide committed during suoh intoxication is, at most, voluntary man
slaughter (CM 319168. Poe. ani oues there oited). However, even though 
a.n accused's deliberative powers are impaired by drunkenness to such an 
extent that his actions_are governed by passion and ~steria, this f&.01; a.lone 
will not serve to reduce to manslaughter his impulsive, but nevertheless in
tentional, taking of human life when such violence has not been called forth 
by adequate provooe.tion (Cll Poe, suphJ see CM 234998, McKenzie, 1 BR (ETO) 
69). The question here pres'eiired. ten. is (1) whether aocused's mind was 
so benumbed by dr-unkenness at the time of the homicidal a.ct as to be incapable 
of harboring ma.lice aforethought. a.nd, (2) if it wa.a not, we.a aooused's taking 
of the lite of Captain Gillespie oooasioned by such provocation u the law 
will deem e.dequate t~ reduoe his offense trom. murder to voluntary manslaughter. 

The question of the degree of a.ooused's intoxication and ita effect on 
his volition is generally one of taot for determination by the court-martial 
(CM 294675, Minnick, 26 BR (ETO), 11,21). In the insta.nt case. it is apparent 
from the findings ot guilty of murder that the court did not oondder aoouaed'a 
drunkenness to be of such a degree of severity a.a to negatiTe malicious in
tent. 1ie agree with the oonolUBion of the court, for it ia proven that both 
immediately preoeding and after the tragedy aocused waa notioeabl~ coherent 
in every respect. Upon leaving the Slcrobek residence he stated that he ~e
sirad to make a. phone oa.11 a.nd exouaed him.self from tha.t party. A.tter he had 
walked into the, olub and fired the ahota and while lying on the floor with 
a. bullet wound in his thigh, he queried, "Did I kill the baatard 711 or, "Did 
I shoot the ba.stard?11 His expression of a desire to die at this time indicates 
that he fully realized what he had done and that he_ha.d OOllllllitted a. most repre
hensible crime. Not to be onrlooked also 1a the teatimoey- that within aevera.l 
hours prior to the homicide aocused had told the deceased by phone that, •1 am 
finished ht3re beoau.se Mrs. Ha.nna Pieper has told me all. 11 The liquor aocused 
consllll8d, and the evidence indioatea he had drunk a considerable amount. ap
pears to have had no more effeot than to have stimulated his nerves to the 
point of boldness in committing the aot of killing {CM 265441, York, 43 BR 
19,27). -

We novr consider the aeoom faot or circumstance which waa vged upon 
the court as tending to reduce the oi'ten.se to voluntary mansla.ughter, vb, 
a.ocused's discovery of what he considered to be the infidelity of hia pe.ra.
mour. It appears to be reoogni.1ed in the law that. 

n 'Ii' a hu.sband deteots his wife in the act or 
a.dultery, there is suttioient provooation to 
reduce the homicide to manslaughter if he im
mediately kills the wife or paramour, provided 
that the killing is due to passion aroused by the 
provooation and not to revenge or ma.l.ioe' 
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{29 C.J., aeo. 125, P• 1142). /Jeo. 389, Robertson's New 
Ky. Cr:i.m. L&w and Prooedure, 2nd Editioa!7 

(See also 1 Wharton's Criminal Laur, 12th Ed., seo. 42~, P• 50). 
However, the oourts have been unwilling to extend th& a.bove 
rule to tbs ca.se where the accused .killed his mistress or the 
'other man' (29 C.J., sec. 126, p. 1143, f':a 70). •••• 
{CM 301324, Cha.ddook, 31 BR (ETO) 229,235) 

Although a.ocused, a.a he asserted, may have become •real me.d" when he ob
served his company c·ommander sitti»g beside Mrs. Pieper in the olub o:a the 
ta.t&l evening, a.nd although hia ao-oalled madness may have been aggra.vated 
by the e:xoesaive amoUD.t of liquor which he had previously voluntarily imbibed, 
there ia entirely absent in his wanton and willful aot the adequate legal pro
vooa.tion necessary to r'8duoe the homioide from murder to TOlunta.ry mansla.ughte,r 
(CM 294675, Minnick, 26 BR (ETO)ll,20,21, CM 274678, ~. 47 BR 2n,2s9). 

6. War Dep&rtm&nt reoord.3 show that the &ecused is 31 yea.rs of age au 
m&rried. Prior to his entry in the Army he was a clerk in va.rioua reta.il 
orga.niza.tions and also was a welders helper in atruotura.l steel work. · His 
efficiency reports show a.ll ave,rage of "Excellent." On 22 October 1946 the 
accused wa.s found guilty by general oourt-J1111.rtia.l of making a fa.ls• offioia.l 
statement to his ba.ttalion oomm&llder a.nd of' wroagf'ully iJlduoi.ag an enlisted 
man to :ma.ke a. false of'fioial statemeat, both in viola.ti on· of .Article ot Wa.r 
96. He-was sentenced to pay to the United State• a fine of $1,000.00, to be 
restricted to thB limits of his station for three month8. Uld to be repri
manded. On 23 January 1947 the sentence was approved am ordered exeoute4 
but $500 of the fine wu remitted. 

7. The court wa.a lega.lly oonatituted and ha.d jurisdiction over tbe a.o
oused a.Dd of the offense. No errors iajurioualy a.tfeoti11.g the substantial 
rights of the aocuaed were oommitted during the trial. The Boa.rd ot Review 
is of the opinion that the reoord of trial is legall7 su.f'f'ioient to support 
the find.111.ga of guilty a.nd the sentence a.nd to warrant oonf'irmation of the 
sentence. A sentence of either death or ilD.prisomnent for lif'e is mandatory 
upon oonTiotion of murder in violation of' Article of Wa.r 92. Dismissal 1• 
authorized upo:a oonviotion of an offioer of a viola.tion of Article of Wa.r 
92 a.nd penitentiary confinement is a.uthorized upon oonviotion of murder ia 
violatio11. of tha.t Article. 

I 

CW«X&-~. Ju:lge AdTOoate 

,. Judge Advocate.~ ~:m"1•« 
r 

--------------~· Judge Advocate / 
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JAGK - CM 320690 1st bd 

JUL o :• tCI i 1VID. JAGO, Washi:agt® 25, D. c. 1.. -· ~.., r, 

TO& The Secrete.r;y ot ·war 

1. Pursuant to ExecutiTe Order No. 9556. dated J&Ly' 26, 1945, there 
are transmitted herewith fer your action the reoord of trial a.nd the 
opinion of the Board of Review in the case of first Lieutenant Thoma.a 
M. Reusch (o-411622.), _Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of murder in violation of Article of War 92. He wa.s sentenoed to be di1-
missed the service, to forfeit all pay a.nd allowances due or to beeome due 
and to be oonfined at hard labor at such place as the reviewing a.uthori t;r 
might direct 11tor life. 11 The reviewing authority approTed the sentence 
and forwarded the reoord of trial for action under Article of War 48. 

3. A SUIDIIUl.rY of the evidence may be found in the accompa.eying · opinion 
of the Board of Review. I concur in the opinion of the Board .of Review that 
the record of trial is legally sufficient to support the findings of guilty 
and thfl sentence and to warrant confirmation of the sentence. 

For a period of about seven months prior to 17 November 1946 the ac
cused had been intimately associated with a German woman referred to ia 
the record as Mrs. or Madame Hanna. Pieper. He had met her when he waa 
stationed a.t Unna, Germany,·· and when his organization was subsequently 
transferred to Bebra., Germany, Mrs. Pieper, with a.ooused's consent, went 
to Bebra to visit him. On 17 November, in the officers' quarters, accused 
and his company coJlllllall'der Captain Harry J. Gillespie, CMP, had an argument, 
the accused asserting tha.t Captain Gillespie had had intimate relations 
with Mrs. Pieper. The captain denied the allegation and accused then 
said, 110ka.y, sir, but if I shall see you ~ain with Ma.dama Hanna. Pieper, 
I will kill you.R 

On the morning or 19 NoTember the accused and Mrs. Pieper h&d break
fast together. In the afternoon of the same day she aocompa.nied Captain 
Gillespie to Kassel, Germany. Upon her return she informed accused of 
her trip to Kassel, quarreled with him and removed her 8photos II from his;, 
room. During the evening accused and an enlisted man in his lllrlt went to 
the home of so.me civilians a.nd dra.nk accused's liquor ration, two qUB,rts 
of whiskey. Shortly before 2400 hours accused left the house and went to 
the officers' olub where Captain Gillespie, Mrs. Pieper, another officer 
and his girl friend were dancing and drinking. This party had been in 
progress for several hours. Accused walked into the room and to & point 
about three feet in front of Captain Gillespie, who at that time was seated 
beside Mrs. Pieper, aimed a service revolver at the officer's chest a.nd 
fired two shots. He,then fired one shot at Mrs. Pieper which pierced her 
um and ohest. The other officer present struck accused with a Coca-Col& 
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bottle and finally subdued him. During the scuftle accused's pistol was 
discharged a fourth time, apparently by aooident, wounding him in the 
thigh. As he lay on the floor he muttered, uDid I kill the bas t~d '?n 
or, "Did I shoot the basta.rd?n Also, "I have had it now, kill me.u 
Capt a.in Gill espie died within. a. few minutes as a. result of the two wounda 
he received in the chest. Mrs. Pieper was hospitalized but lived and was 
a. witness at the tria.l. 

The evidence is very convincing that a.qcused wa.s drunk when he oom
mitted the homicide in question, however, as exhibited by his statements 
when h~ lay on the floor after the shooting, his a.otions appear to have 
been deliberate, premeditated a.nd willful. Captain Gillespie was unarmed, 
had no opportunity to defend himself, and a.ppea.rs not to have taken 
seriously the threat made by accused two days previous to his des.th. The 
evid~nce showa tha.t the officers had alwaya been friends a.nd a.t a trial of 
aocus~d by general court-martial held less tha.n a month prior to the homi
cide, Captain Gillespie had testified as a defense witness for the a.ccused 
who was convicted of making a false official statement and inducing an en
listed man to make a false official statement in violation of Article of 
War 96. For these offenses accused was sentenced to a fine and a repri
mand. 

4. On 23 July 1947 Captain David J. Duff, CMP, Special Defense CoUIUlel 
for a.ocused, a.ppea.red before the Board of Review and made oral argument. 
Although accused has a creditable combat record, having received the Purple 
Heart with Oak Leaf Cluster, Combat Infantryman's Badge, Bronze Star and 
Silver Star, and although he appears to have been intoxioa.ted when he com
mitted the homioide, the evidence is clear that at the time he killed his 
company commander he had the malioe aforethought requisite to 0011stitute 
the offense of murder as alleged. I therefore recommend tila.t the sentence 
be confirmed and carried into execution, and that 1U1 a.ppropriate u.s; peni
tentiary be designated as the place of confinement. 

5. Inoiosed is a form of action designed to_oa.rry into effect the 
foregoing recommendation should it "th your approval. 

2 Inola THOMAS H. GREEN 
l. Reoord of trial Major.General 
2. Form of aotion The Judge Advocate Genera.l 

( G.C .M.o. 275, 22 Aug. 19L.7) • 
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WAR DEPARTJ£Nr 
In the Oftice of The Joo.ge .Advocate General 

• Washington, D. c. 

JAGH - CM 320700 

24 JUL 1947 
UNITED ST.ATES ) WESTERN :SASE SECTION 

) 
v. Trial by o.c.M., convened at ~ Headquarters, Western Base 

Captain VERNON L. WOOD ) Section, Paris, France, 9-
( 0-1304603), Infantry ) 12, 16-18 December 1946. 

) Dismissal and to pay a fine 
) of $3,000 

CPI1'ICN of the BOA.RD OF REVIEW 
HOI'TENSTEIN, SOLF,, and SMn'H, Judge Advocates • 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and tbil Board submits th:1.1!1, its 
opinion, to The Joo.ge Advocate General. 

2. Tte accused was tried upon the following Charge and Specifi
cations,· 

CHA.Rem!1 Violation o! the 94th Article of War. 

' Specification la In that Captain Vernon L. Wood, 7738 Prisoner 
of War O\terhead Detachuent, United States. Forces, European 
Theater, did, ·at or near Croutoy, France, on or about 15 
June 1946, knowingly and willful.11' mil!lappropria.te three 

. hundred (300) pounds of surar of tt.a value ot $19.CO, 
property of the United States furnished and intended for 
the military service thereof. 

Specification 21 In that Captain Vernon L. Wood, 7738 Prisoner 
of War Overhead I»tachment, United States Forces, European 
Theater, did, at or near Croutoy, France, on or about 15 
July 1946, knowingly and -willfully misappropriate six 
hundred (600) pounds o! sugar o! the value of about $36.oo, 
property of the United States furnished and intended for 
the military service tb:lreo.r. , 

http:mil!lappropria.te
http:willful.11


Specification 3a In that Captain Vernon L. Wood, 7738 Prisoner 
of War overhead Detachment, United States. Forces, European 
Theater, did, at or near Croutoy, ·France, on or about 10 
August 1946, lcnorlngly and WillruJ.ly mi5appropriate one 
thousand and twenty (1,020) blankets of a value of more 
than $50.00, property of tre United States furnished and 
intended for too m1Jl;ary service thereof. 

Specification 4a In that Captain Vernon L. Wood, 7738 Prisoner 
or War Overhead Detachment, United States Forces, European 
Theater, did, at or near Croutoy, France, on or about 25 
August 1946, knowingly and willfully misappropriate two 
hundred ~nd forty {240) pounds or coffee or the value of 
about $50.00, furnished and intended for the ii.ilitary serv
ice thereof. 

Specification 51 In that Captain Vernon L. Wood, 7738 Prisoner 
or War Overhead Detaclmsnt, United States Forces, European 
Theater, did, at ar near Croutey, France, on or about 30 
August 1946, knowingly am willfully misappropriate two 
hundred am ninety (290) tubes of Morphine Tertrate of the 
value of about $50.00 and one hundred and sixty-five (165) 
YialJ! or morphine sulphate of the 'talus of about t,35.00, 
of a total "Value more than $50.00, property of the United 
States furnished am intended tcr the military service 
thereof. 

Specification 61 In that Captain Vernon L. Wood, 7738 Prisoner 
ot War Overhead Detachment, United States Farces, European 
Theater, did, at or near Croutoy, France, on or about 8 
September 1946, knowingly and willfully misappropriate 
thirty-two (32) cases or soap of the value of more than 
$50.00, property of the United States furnished and in
tended fer the military servic~ thereof. 

Specification ?2 In that Captain Vernon L. Wood, 7738 Prisoner 
of War Overhead Detachment, United States Forces, Europe~ 
Theater, did, at or near Croutoy, France, between l )lay 
1946, and 15 September 1946, knowingly and wrong.fully' mis
appropriate six (6) cases of baking soda of the value of 
about $18.00, eleven (11) cases of canned meat of the value 
o.f about $33.00, two (2) cases o:t butter of the value of 
about $6.oo, seven (7) cases or evaporated milk of the value 
of about $21.C0, and seven (?) cases of pepper of the value 
o! about $21.00, all of a total "Value more than $50.00, 
property of the United States furnished and intended for 
th!l military service thereof. 
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After the arraignment o! accused, too defense entered a plea in abatement 
on the ground that the preliminary investigation pursuant to Article or 
War 70 was not thoroughly and impartially perforMd. After evidence was 
heard upon this issue, and a.i"ter argument by both the defense and th! 
prosecution, the la1r member denied the plea in abatement. The accused 
then pleaded not guilty to each Specification and the Charge. He was 
found guilty of Specifications l, 2, and 3; guilty of Specification 4, 
except the words 11 two hundred forty," substituting therefor the words 
11 two hundred, 11 of the excepted wcrds not guilty of the substituted wards · 
guilty; guilty of Specification 5; guilty of Specification 6, except. the 
words "thirty-two," substituting there.tor the words •twenty-four,• of the 
excepted words not guilty, o.t tbe sti:>stituted words guilty; guilty of 
Specification 7, except, the words •si.x11 and "eleven,• substituting there
for, respectively, the lfOrds IIfom-• and II seven", o! the excepted words 
not guilty of the substituted words guilty, and guilty of the Charge. No 
evidence of previous convictions was introduced. He was sentenced· to be 
dismisse.d the senice, to be confined ·at hard labor for two years and to 
pay tb9 United States a .fl.ne o! three thou.,and do!l.ars. The reviewing 
authority- approved the findings of guilty at'ter substituting in Specifi
cation 7 the word "baxes11 fer the ward •cases• in the portions relating 
to pepper and baking soda, approved the setrtence but remitted the period 
of confinement, and fanrarded the record of trial for action under Article 
or war 4s. 

3. The Board ot Review adopts the statement cf the evidence and the 
law contained in the Review of the Western Base Section Judge .Ldvocate, 
Headquarters :festern Base Section, United States Forces European Theater, 
dated 12 February 1947. 

4. It is noted that Prosecution _Exhibit I is not attached to the 
record· or trial, nor is it among the papers accompanying the record. This 
exhibit -was an inventory of supplies retm-ned to the post by accused from 
his home pursuant to direction by his commanding otticer. ilthou(jl it is 
referred to in the Review o! the Staf.t' Judge 1.dvocate, it::: cotrtent was not 
set forth in the record o.t' trial. The record on page 416 shows that it 
was admitted in evidence, after having been several times excluded on 
objection by the defense. While the list of goods 1n the inventory is 
known to the Board only in part, by reference to it in the Review o:f the 
Staf.t' Judge Advocate, tl» record does sufficiently disclose the nature o.t' 
the exhibit so that the question of tm correctness of the ruling of the 
law member admitting it in evidence can be determilled. It does not ap-
pear that the substantial rights of the accused are injuriously affected 
by the failure to attach Exhibit I to the record when the record was for
warded for action under Article ol War 48. 

5. The accused· is 29 years of age, married (to a Frenchwoman), and 
bas a high school education. War De~nt records show that he enlisted 
in the Army 1n 1937 and was stationed at Schofield Barracks, Hawaii, at 

3 



the outbreak of the war. He attended Infantry Officer Candidate School 
aIXl was commissioned second lieutenant on 18 December 1942. He was pro
moted to first lieutenant on 19 'May 1943 and to captain on 27 June 1944. 
He served overseas in North J...frica., Italy, :France and Germany. He was 
anrded the Purple Heart for wounds received in action on 7 December 1941 
in Hawaii and has been awarded the Bronze Star li.eda.l for meritorious serv
ice from 21 Jlarch 1944 to 31 August 1944. In a copy of accused's War 
Department Officers Qualification Card, WD AGO Farm 66-1., which was pre
pared by the accused., it is stated that the accused is authorized to 1'8ar 
the American Defense Ribbon, the Asiatic-Pacific Theater Ribbon with 
campaign stars for the Central Pacific and Midway Campa~ns and the 
Europ,an-African--1.{iddle Eastern Theater Ribbon with campaign stars :for 
the Naples-I:'oggia., Rome, Arno, Southern :France arrl Rhineland Campaigns. 
It is also stated that he was awarded the Combat Infantry Badge., the 
Soldiers Medal, the Good Conduct Medal., and the Sultan of Morocco Medal. 

Efficiency reports of the accused available in War Iepartment records 
show that accused was rated •Excellent• for the periods l July 1944 to 31 
December 1944, and l January 1945 to 30 June 1945; "Unknown" for th~ period 
l July 1945 to 31 December 1945 and "Very Satisfactory" for the period l 
July 1946 to 31 December 1946. 

The 11ccused, by letter dated 10 February 1947, requested a personal 
interview 'With the reviewing authority., which was granted. By third indorse
ment dated 25 February 1947., the rev:iewi.."lg authority, Major General John T. · 
lewis., forwarded this letter to The Judge Advocate General, rlth the copy 
of accused's Form 66-l and other documents attached, for consideration in 
connection with the case. Among these attached papers is a statement by 
the accused outlining his prior n1ilits.ry senice. Also attached iu-e 

memoranda containing reports of investigation of, aIXl intervielfS with., 
accused by several officers. These documents have been considered by the 
Board. -

There is attached to the record of trial a petition for clemency dated 
26 December 1946, addressed to the reviewing authority an:l signed by all 
the members of the court and the defense counsel., which has also been con-
sidered by the Beard. · 

6. The court was legally constituted and had jurisdiction of the per-
son and the offenses. No errors injuriously affecting the substantial rights 
of the accused were cc.mnitted. In the opinion of the Boo.rd o! Revi~, the 
record of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confirmation of the sentence. A sentence to 
dismissal and a payment of a fine are authorized upon conviction of,a violation 
or Article of War 94. 

___ ,~.~ ' , Judge Advocate 

/ . • · ,,1-< j.,( .-# , Judge Advocate 
,· . • I ·-·--··· -;"--;/.--. 

>, _.· . "-~r! >- ' . · - - · ;;-~--v__., Judge Advocate 
-.J. 
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JAGH - C14 320700 1st Ind 

-
WD., JAGO, Washington 25, D. c. AUG l f l~.4/ 

TOz The Secretary otW'ar .. 

l. Pursuant to Executive Order No. 9556, dated :26 ~ 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion ot the Board of Review in the case of Captain Vemon L. Wood. 
(0-130460.3), ·Infantry. . 

2. Upon trial b,Y general court-martial this officer was f'ound guilty", 
of seven specifications all.aging misappropriation of sugar, blankets, cof
fee., morphine, soap, and .food supplies, all property of ~ United States 
furnished and intended for the military senice thereof, in violation of 
.Article o.f War 94. He was sentenced to dismissal., to pay a tine of three 
thousand dollars ($.3000) and to conf'inament·at hard labor for t110 years. 
The reviewing authority- approved the sentence but remitted the period of · 
confinement and .forwarded the record of tria.J. for action under .Article of 
War -4$. 

J. A summary of the evidence may be .found in the ace~ Re
view of the Western Base Section Judge .Advocate dated 12 Februar.r 1947 
which was adopted in the accompaeying opinion of the Board of Review as 

. a statement o:r the law and tha evidence in the case. The Board oL }leview 
is of the opinion that the record· of trial is legally sufficient to sup
port the findjngs of guilty and the sentence as modified by the reviewing 
authority, and t,o warrant confirmation thereo.t. I concur in that opinion• 

.Between l )lay' 1946 and about 1S September 19,46 the accused was 
post supply of:ficer at Continental Central Prisoner of War Enclosure No. 
l5 at Croutoy, France. On or about 15 June 1946 accused directed a 
prisoner of war, llho was chie.f clerk of' the post supply section, to ob
tain .f'or him, .from the ration breakdown section, three 100 poul:ld sacks 
of sugar. · This sugar was loaded into accused's jeep and taken o:r.r the 
post by the accused. Ori or a, out. 15 July 1946, he directed the same 
prisoner of war to obtain 600 pounds of sugar., which the accused also 
took of.f the post in his jeep. Early in August 1946, he ordered from 
the prison supply section between 1000 to 2000 German Army blankets, 
1020 ot which were delivered to the supply tent. Some 900 to 1000 
blankets were later seen being delivered to accused's quarters in 
PierrefoIXls. The evidence also shows that over a period ot three or 
.four weeks in August the person in charge _or roasting coffee at tha ' 
post delivered approximately 260 to 280 pounds o:! coffee ·to individuals 
designated by the accused. Ona ot these persons was tba chief clerk ot 
the post su.pply section, who stated that he delivered to accused's h~e 
two 10 pound bags of' coffee three or tour times a week for a period. of 
two or three weeks in Au.gust. Quantities of soap were deliu-ered to ac
cused's house, some of which was apparently sold by prisoners o.r war 



h66) 

world.ng there. About 6 cases were used to clean accused's house. He 
was seen on one occasion hauling arrey from his house 20 to 24 cases. 

The evidence also shows that accused had delivered to his house 
large amounts ot various food supplies, for some of which he signed issue 
slips. In other cases issue slips or ration receipts show that goods 
were issued to accused but the slips were not signed by him. Considerable 
food supplies were found in the house of the grandmother of accused's 
wife and quantities of food were returned tot ha post by the accused 
upon orders from his commanding officer. 'WhiJa the exact amount of food. 
which accused had in his possession is not clearly shown, it is apparent 
that he had much more than the amounts alleged. 

A large quantity of morphine tartrate and morphine sulphate 
was found ln the house of the grandmother of accused's wife. Accused 
stated that he had taken morphine from medical chests in the supply tent 
and placed some of it in his desk: and the remainder in a box on a shelf 
in his office~ A medica.L non:-eommissioned officer was sent from the 
dispensary to collect it. Accused gave this non-commissioned officer 
the morphine in his desk, but he stated that the morphine on the shelf 
had disappeared. Later accused too~ from his ·office a bag containing 
parachutes. This bag was later taken to the house of bis wife's grand
mother in Belfort. There the morphine was discovered in this. bag., in a 
green metal box., similar to one given t6 the accused by the medical non
commissioned officer at the time the morphine was collected. The accused 
stated that he did not know how the morphine got into the bag and. that he 
did not know it was there. 

4. The accused is 2'.) years of age, married (to a Frenchwoman), and 
has a high school .education. War Department records show that he enlisted 
in the Anny in 1937 and was stationed at Schofield Barrack~., Hawaii.., at 
the outbreak of the war. He attended Infantry Officer Candidate School 
and was commissioned second lieutenant on 18 December 1942. · He was · 

, promoted to first lieutenant on 19 May 1943 and to captain on 27_ June 
1944. He served overseas in North Africa., Italy., Franca am Germany, 
P.e was awarded the Purple Heart Medal for -wounds received in action on 
7 December 1941 in Hawaii and the Bronze Star Medal for meritorious 
service fran 21 March 1944 to 31 August 1944. In a copy of accused's 
War Department Officers Qualificatiun Card., WD .AGO Form 66-l., which was 

- prepared by the accused, it is stated that the accused-is authorized to 
wear the American Defense Ribbon., the Asiatic-Pacific Theater Ribbon with 
campaign stars for the Central Pacific and Midway Campaigns and the · 
European-Mrican-Uiddle Eastern Theater Ribbon with cair.paign stars for 
the Naples-Fcggia., Rome, Arno, Southern France and Rhineland Campaigns.
It is also stated that he was· awarded the Combat Infantry Badge., the 
Soldiers Medal., the Good Conduct hledal., and the Sultan of Morocco Medal. 

. ~ 

Efficiency ·reports of the accused available in War Department 
records show that accused was rated "Excellent• for the periods l July 
1944 to 31 December 1944, and l January 1945 to 30 June l945J •Unknown• 
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tor the period 1 July 1945 to .31 December 1945 and 11 Very Satis.factory• 
!or the period l July 1946 to .31 r.ecember 1946. 

The accused, by letter dated 10 February 194?, requested a 
personal interview with the revi61'1ing autrori ty which was granted. By 
third indorsement dated 25 February 1947, the reviewing authority, Major 
General Jolm T. Lewis, forwarded this letter to my office, 111th the copy 
of accused's Form 66-1 am other documents attached, .for consideration 
in connection with the case. .Among these attached papers is a statement 
by the accused outlining his prior military service. Also attached are 
memoranda containing reports o.f investigation of, ·and intervie,rs 'With., 
accused by several officers. These d.ocumentli have been considered. 

There is attached to the record of trial a petition !li>r clemency 
dated 26 December 1946 addressed to the revienng.authority and si.gned by 
all the members of.the court and the defense counsel., wherein they urged 
the remission of that portion of the sentence which provides for ais
missal and confinement at hard labor. In support thereof, they stated: 

"We .teal there are extenua,ting circumstances surrounding 
the acts of Captain Wood., in that during his trial it became 
evident that a laxness of comnand existed at Continental . 
Central Prisoner of War Enclosure No. 15 at the time Captain 
Wood was assigned there, and that this laxness of collllD&'ld., 
continuing over a period of months and manifesting it.self 
in insufficient command inspectiona and lack of supervision 
generally facilitated the misappropriation of Government 
property and crea~d a situation µi which Captain Wood, as 
Post Supply Officer, either through carelessness or design, 
allowed himself' to become culpably involved along with 
various others.• 

5. I recommend that the sentence as modified by the reviewing 
~uthority be confirmed, but that the fine be remitted, md that the 
sentence as tlnls i'urther modified be carried into execution• 

. 6. Inoloeed is a form of' action designed to carry the foregoing 
recommendation into effect, should suC'h recommendation meet with your 

: approval. 

· Cm 320700 

2 Incls :I'HOriiAS H. GREEN . 
l. - Record ot trial Major General 
2 - Form of Action The Judge Advocate General 

(G.c.M.o. 271., 22 Aug. 1947) 
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WAR DEPART'MENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGN-CM 320726 

UNITED STATES ) 
) 

To ) Trial by G.C.M., convened at 
) Camp Campbell, Kentucky, 21 

Pri.TS.te·WIILIE BURKS 
(142117.'.31), 821st Quarter

) 
) 

February 1947. Ill.shonorable 
discharge and coni'inement for 

master :Fumigation and Bath ) five (5) years. Disciplinary 
Company (Mobile). ) Barracks. 

-----, 
HOLDING by the BOARD OF REVIEW 

JOHNSON, BRACi and BOYLES, Judge Advocates 

1. The record of trial in the case of the solcl:ier named above 
has been exar.J.ned by the Board of Review. 

2. The accused was tried upon the follo-.ing Charge ani Specii'i
cation: 

C~E: Violation of the 93rd Article of War. 

Specification: In that Private Willie Burks, 821st Quarter
master Fumigation and Bath Company, (ltobile) then in 
the 568th Motor .Ambulance Company, (Separate) didj at 
Camp Campbell,,Kentucky, on or about 29 October 1946, 
willfully, feloniously, and unlawfully kill Private 
James L. Williams, by stabbing him 'With a knife. 

Accused pleaded not guilty to the Charge and Specification, was found 
guilty of the Charge and Specification, and was sentenced to dishonorable 
discharge, foifeiture of all pay and allowances due or to become due, and 
confinement at hard labor for .five years. The reviewing autb:>rity ap
proved the sentence, designated the Branch United States Ill.sciplinary Bar
racks, Fort Knox, Kentucky, as the place of confinement, and forwarded 
the record of trial for action pursuant to Article of War 5<>½• 

3~ The records ·of this office show (CM 320727, Burks, 1947) that 
on 22 November 1946, accused was tried by a general court-martial under 
the following Charge and Specification: 



•CHARGE: Violation ot the 93rd Article or War. 

Specificat.ion1 In that Private Wil:lle Burks, 568th :Motor 
· Ambulance Company-, (Separate) did, at Camp Campbell;. 

Ken_tucq, on or about ~. October 1946, w:Ul.fully-, 
feloniously and \llll.a,rfully kill Private James L. 

· Williams by atabbing him with a knite. • 

He pleaded not guilty but was tOWld guilty of the Specification and 
Charge and was sentenced to ·be dishonorably discharged the service, to 
torf'eit all pay and allowances due or to beceme due, and to be confined 
at hard labor tor a period ot five years. On 19 December 1946 the re
vining authority signed the following act.ion in that cases 

•HEA,IQU.A.RTERS CAMP CAMPBELL 
Camp Camp:,ell, Kentucley" 

Deo 19 1946. 

In tbe .foregoing case of Private Willie Burks, l42117.3l, 
568th Uotor Ambulance Comi:iaey (Separate), eu.minat.ion and con-

, sidsrat.ion ot the record of trial discloses. that the court wu 
without jurisdiotion, in that there na no substantial com
pliance 1d.th Article ot War 70 in that theN WH no imestiga
tion made attar the charges were preferred am prior to Ntarenoe 
to a 1aneral court-martial tor trial. 'l'herai'ore, the tinding1 
md 1entance baina ille1&l IN null and TOid and art hertb7 
Taoated. Private atrk1 will bt r11tor1d to all r1&ht1, pri• 
TiJ.1111 and pro·puv ot which he ha1 been depriYid b7 Tirtua 
of Niel 11nt1no1. 

/1/ JENS 1.. OOI 
/t/ Jl!NS I.. 001 

Major General, United Stat11 lzcq 
C01amand:il'll • • 

'1'119 'r,au.1t1 ot that trill were promlJ.laated in OtnC'al Ool.lZ't.-?i&artial oz,.. 
dora Nwlti•~ 83, Haadquart1:r1 Camp Cu;,boll, l1ntuoq, dated 19 :O.oui>tr 
~~. . - . 

, · Ori 16 lltoembo:r 1946 a n,w Qbars• 1h11t wa1 executed 11tt1nc 
out the Ch&rp and Spooi.fioaUon (,., parasraph 2, wpra) upon whioh 
aoouaed wu boN U'J.ed, ~ 1'1rlt indor1utnt. tMreon, dated lJ Dlotm• 
ber 1946, tho 111,tt,r w11 r11'1rred in the u111al tol"!ll tor tri&l, n ii 
t.lu! r1oord ol th.11 1100nd trial which 11 now bllcr1 UI and whioh, to~" 
the aw ot bz'1vit7, will h.oNatte bt referred to H tht ourl'tnt U"ial, 
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.Proceedings were conducted throughout as a new, separate., and distinct
trial from that of 22 November 1946. The accused was arraigned.in the 
current trial 21 February 1947 as appears in paragraph 2., supra.. He 
did not interpose any plea of former trial but did enter a plea of not 
guilty to the Charge and Specification. N01'here in the record ot the 
current trial is there any reference to the first trial. 

A.t the first trial the trial judge advocate was Captain James 
W. Graham., who was assisted by First Liaute~nts Tord V. Malmquist an::l 
Granville .M. Johns., and defense counsel nre Major Theodore K. White, 
First Lieutenant Murice J. Nettelhorst and First Lieutenant Harr:Y l(. 
Bartlett. In the currant trial the trial judge advocate was Captain 
Robert c. Bowen., assisted by First Lieutenant Tord V. Malmquist, and 
defense counsel were First Lieutenant Murice J. Nettelhorst and Secom 
Lieutenant Neilus D. DeSilvey. 

4. Upon the facts related tpur questions are presented tor de
termination: 

' 
(a) Was the first trial in all respects legal and 

tree from any defect which might nullify it as a matter 
of law? 

(b) What was the legal effect ot the reviewing 
authority•s action of 19 December 1946? · 

(c) Should a plea of former trial, if duly inter
posed in the current case., have been sustained? and, 

(d) By fa1 J1 ng to interpose such a plea in bar and 
by pleading to the general issue in the current case did 
accused waive bis exemption rights under Article of War 40? 

5. The record of the first trial was examined by the Examination 
Branch., Office 0£ The Judge Advocate .General, and it was there determined 
that the proceedings were legally valid in all respects and that the 
action ·ot the reviewing authority., although based upon an erroneous 
conception 0£ the applicable law., had the effect of a disapproval o.t: 
such proceedings. That the provisions 6£ Article of War 70 requiring 
investigation 0£ charges before trial are not jurisdictional was 
established in CY 2':8477., Floyd, 17 BR 156. That case, has since been 
consistently followed by this Depa.rtmen:t;. 

6. It is obvious that the action of the reviewing authority was 
based solely upon a misconception of the law respecting Article of War 
70 and that it was taken without regard to the merits of the case. Under 
the provisions 0£ Article of War 49 the reviewing authority- clearly had 
authority- to disapprove the· findings and sentence and the £act that he 
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was acting under' an erroneous conceptioh-~~~ the legality of the trial 
would in no wa:y negative such authority or.:-·make his resultant action 
any the less binding. It is tha opinion of the Board that the action 
of the reviewing authority under date of 19 Iacember 1946 constituted 
a disapproval of the findings and sentence. His authority to order a 
retrial is contained in the following pertinent provision of Article . 
o! War 5o½. "When the * * * reviewing or confirming authodty disap
proves or vacates a sentence the execution of which bas not therefore 
been duly ordered, he may authorize or direct.a rehearing.• Paragraph 
89, Manual for Courta...l.l.artial, 1928, page 80, provides that 11the or
der directing a rehearing should be made at the time of di.alp proving 
or vacating the sentence and will ordinarily be included in the action 
on such sentence. 11 The written action and the published General Court
Martial Orders in the first case do not contain arry authorization or 
direction for a rehearing. 

7. The question next to be determined is whether a plea ot former 
trial, if timely made in the current case, should have been granted 
as a matter of law. Under a somewhat s:irnUar set of circumstances in 
CM 2/;J.OV, Comer, 26 BR 185, the Board or Re~ew said: 

"Since action of the reviewing authority in disapproving the 
original record was lli thout qualifi.cations, it was for all 

· purposes final. Moreover, it must be f'urther observed that 
the present case does not purport to be a rehearing, but is 
presented as a new case, entirely indepem.ent of the former 
case and in contradistinction to a rehearing., or a pro
ceeding in revision~ Winthrop states that., 

'Where the entire sentence is disapproved., the proceedings 
in the case· are wholly terminated and nugatory. * * * 
Upon such a disapproval also the accused is restored ,E 
!i to his nonnal legal status as existing be!oJ;e his ar
rest, and is entitled to be at once released from any form 
of restraint to which he may have been subject, and to be 
returned to the duties and rights of his rank or office; 
his legal rights and privileges remaining no more affected 
than if the trial. had resulted in an aocp.ittal11 (Winthrop 
lfilitar,y Law and Precedents., PP• 451., 452). 

From the above authority it clear~ appears that the effect 
of the former disapproval of the first trial by the review
ing authority without ordering a rehearing was a consumma
tion of that trial which operated as a bar to an;y subsequent 
trial for the eame offense (YCJ:l., 1928, par. 68; Winthrop 
Military Law and Precedents, pp. 259-260) •" , 
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The rule ,thus laid down is proper and it is equally determinative in 
this case. 

8. The only question remaining for determination is whether ac
cused,, by failing to interpose a plea in bar and by entering h.\_s plea 
to the merits, waived the protection afforded him by Article of War ljJ 
against being tried a second time for the same offense 'Without bis . 
consent. Winthrop,, in bis Military Law and Precedent, 2nd Edition,, 
par. 403 (pp. 268-269) states t~at such protection,, being for the 
sole benefit of the accused party, may be •express'.cy or impliedly 
waived by him,," and that "by intelligently pleading guilty or not 
guilty without interposing the special plea under consideration• 
(underscoring supplied), he would effect such a waiver. 

It is quite obvious from all of the facts and circumstances 
Su;'rounding. this case that accused was not aware of his right to· inter
pose a plea in bar in the current trial and hence it cannot be said 
that he •intelligently" entered his plea to the ·issued in such a sense 
that he thereby knowingly waived his rights in bar. 1:t is sutficiently 
clear that accused was entitled to interpose a plea in bar; that he did 
not knowingly waive such right; and that if' such plea had been properly 
interposed it should,, as a matter or law, have been sustained. 

9. An examination of' these factors f'prces the conclusion that the 
unqualified disapproval of the prior record by the reviewing authoriw 
operated as a bar to any subsequent trial £or the same offense unless 
it affirmatively appears that such a subsequent trial is with the con
sent o! accused. The record of the current trial does not affirmatively 
show such consent. 

10. For the reasons stat.ad the Board of Review holds the record 
of' trial legally insuti'icient to support the findings or to sustain the 
sentence. 
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( Yi.AR DEPARTMENT t~.: 
(17.5)In ·1.11e Office of The Judge Advocate Genera.l 

Washington 25, D.. c. 

: JAGK - CM 320750 

4 .Jrrn ,947 
U N I T E D S T A T E S ) KOREA BASE COMMANl) .. ) 

v. ) Trial by G.C.M., convened at Headquarters 
) Korea. Base Command, 2 January 1947. Dis• 

Private PRESTON J. PRICE ) honorable discharge e.nd confinam.ent for 
(RA 13022819), Headquarters ) three (3) years. Disciplinary Barracks. 
Detachment, 363d Port Battalion) 

HOLDIN<l by the BOA.RD OF REVIEW' 
SILVERS, MoAFEE and ACKROYD, Judge Advocat~s 

1. The ~ecord of trial in the case of the above named soldier. havi:ng 
been exa.mined in the Office of The Judge Advocate General e.nd there t;ound 
legally insufficient to support the findings of guilty of Charge II a.nd 
its specification and so much of the sentence as is neoesaarily ba.aed on 
suqh fil:ldings, baa been examined by the Boa.rd of Review. ' 

2. ' Accused we.a tried upon the following charges and specifications a 

CHARGE Ia Violation of the 96th .Article of War. 

Specification la (Finding of guiity disapproved by reviewil:lg 
a.uthority). 

Specification 21 In that Private Preston J. Price, Hq Det, 363d 
Port Bn., did at Seoul Korea, on or about 1 December 1946, un
lawfully carry a concealed weapon,- viz, a .45 calibre automatic 
pistol. 

CHARGE Ila Violation of the 93rd Article of War. 

Specif:l.cationa In that Priva.te Preston J. Price, •••, did at 
Seoul Korea, on or about 1 December 1946, with intent to do him. 

-bodily ha.rm, camnit an assault upon Edward Jaramillo by threaten
ing him with a dangero'U-8 weapon to wit, a .45 calibre automatic 
pistol. 

He· pleaded not guilty to and wa1 found guilty of all oharges and speoi!'ioe.tions. 
He was sentenced to be diahonorably discharged the service, to forfeit all pay 
and e.llowancea due or,.to beoane due ·am to be oonfined. at ha.rd labor, at auoh 
plaoe a.a the reviewing e.uthori ty might direct, tor five yea.rs. The reviewing 
authority disapproved the finding of guilty of Specifica.tion 1 of Cha.rge I, 
approved the ~entenoe, but reduoed th:e period of oonfitLement to three years., 
ordered the sentem::e as thus modified executed but suspended the execution 
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of the dishonorable disoharge until the soldier's release from confinement 
and-designated the Br8lloh United States Disciplinary Barracks, Camp MoQuaide, 
California., or elsewhere as the Secretary of War might direct, as the place 
of confinement. The result of trial wa.s published in General Court-Marti&l 
Orders No. 9, Headquarters, Korea. Bue Command, APO 901, 20 February 1947•. 

3. · On the evening of 1 December 1946, Private First Cla.ss Edward 
Jaramillo and two other enlisted men obtained a ride in a.n A:rm:y truck from 
their military sta.tion to Seoul, Korea.. Aoouaed, driving another truck, 
wa.s following the vehicle in which the three enlisted men were riding and 
tried, unsuccessfully, to pa.as. A verbal argument then enaued between the 
drlnrs of the two vehicles while continuing towards Seoul. Arriving in 
Seoul, Priva.te Jaramillo and his two friends were let off at the traffic 
oircle near the Chosen Hotel and the truck in which they were riding con
tinued on its wa.y. Accused, however, stopped his vehicle at the place where 
the three men had dismounted, ·got out and ·a.pproaohed them. He addressed them 
in an opprobrious manner, using such terms as "son of a. bitch," and, pulling 
a pistol halt way out of his pocket, stated that he had been in the Army five 
yea.rs, did not care what happened a.nd •r would just as soon kill you as any
body else." This remark wa.s directed to all three of Ja.ramillo'a party and 
all were put in fear by accused's attitude and the display ot his weapon. 
One of their number hailed a passing military policeman and aocU1ed, aeeing the 
a.pproaching polioeman, threw the wea.pon in his truck. The whole incident · 
happened very quickly and no one in Jaramillo' a group ha.d done a.eything to 
aggravate accused. After accused's arrest, the military policeman found a 
45-oa.liber pistol in the vehicle accused had been driving. The pistol ha.d 
& ,ound of -.mmuni tion in the chamber •. Accused .wa.a somewhat intoxicated 
(Re 16-22; Pros. Fcx. 1), 

4, There can be 11ttle doubt that accused was properly c.onvicted of un
lawfully carrying a concealed weapon as alleged in Specification 2 of Charge 

·r. The only question requiring diacuasion is whether the evidence adduced 
at the trial as above summarized is sufficient to support the conviction of 
a.uault with intent to do bodily harm with a dangerous wea.pon as a.lleged in 
the specification to Charge II. 

In Price v. United States (156 F. 960), defendant had been convicted 
of a.:a. aua.ult with a dangerous weapon. He had pointed an unloa.ded revolver 

,.. at hi• victim, The court said1_ 

aBut, while the evidence cloee not show tha.t ~- defendant com• 
mitted the crime of assault with a dangerous wea.pon (not dangeroua, 
for the revolver was not loaded and not used as a bludgeon, see 
74 AIR 1206 ), it is yet sufficient to prove him guilty of the · 
minor offense of uaault. It is true, as.contended by counsel 
for a.ppella.nt, that it has been adjuiged in many cues that 
pointing an unloa.ded pistol at another a.coompanied by a threat 
to ahoot, does not oc;nstitute a.it assault. ••• Cha!man v. State, 
78 Ala. 46:5, _56 Am. Rep. 42 ••• lays down the broa rule '~ 
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. 
there can be no criminal a.uault wi. thout a. present intention, 
a.a well u preunt a.bility, of udng aome violence- against the 
person of a.nother.' ·· We do not oonour in this statement. of the 
law, and"-in our opinion th• true rule is ste.ted by Mr. Bishop 
in his work. on Crimina.l 1.11w {volume 2 f!rd Ed;J s. 53), in the 
following la.nguagea 

'There is no need for the pa.rt7 a.saa.ulted to be· 
put in actual peril, if only a. well-founded a.pprehenaion 

· is crea.ted;.tor his auttering is the aame in the one-cue 
u in the other, and the brea.oh of public pea.ce ia the 
aame. Therefore, if within ahooting distance one mena.oingl;y 
points at a.nother with a gun, apparently loaded, not _ 

.loaded in fact, he commits a.n auault the aame a.a it it 
. i were loaded._ There must in auoh a case be some p01rer 

actual or a.ppa.rent, of doing bodily ha.rmJ but apparent. 
power is autfioient.• 

•rhia view is sustained in :many cases, only two of which 
will be oiteda ·commomrealth v. White, 110 Mass. 407J Bea.ca v. 
Hancock,, 27 N.H. 223, 59 Am. Dec. 37'.3." (Parenthetioa.lstatement 
supplied.) _ . . · •' 

It is thua apparent tJ:at the offense ot assault rests upon two legal 
theories, one being that an assault is an attempt to commit a battery upon 
the person ot another and the other "being that an assault ie a putting in 
reasonable tear;of immed.i,te bodily harm•. -Much confusion is found in the 
,eported oases because of an all too frequent tendency to apply but one 
Qf these theories to the exoluaion of the other, both being equally valid 
~ ea.oh ha.Ting its own a.pplioation to a. given factual situation. For 
example, pointing an unloaded pistol which the assailant knows to~ un
loaded a..t another not in obvious jest' might not, strictly speaking, be con-

. aidered an e.ttempt, tor the a.ssa.ila.nt is cognizant of his inability to oom
n;i:t a battery by shooting, but a.s,we _have seen, it is none the leas an as
aa'Ult, tor there has been a putting in fear. And pointing a loa.ded pistol 
With intent to sh~ot it at one whose ba.ok is tumed a.nd who 1a unawa.re of 
the.impending application of violence to his person, although not a putting 
in rear, is yet a.n attempted battery and, therefore, an·asaault. The defi
nition of assault given in paragraph H91 of the Manual for Courts-Martial, 
1928, recognizes these two theories. There it is sa.id that an assault is
•a.n attempt or offer with U?lawful force to do a corporal hurt to another. 
••.• Furthermore, in an assault there must be e.n intent, ·actual or apparent, 
to inflict corporal hurt on another." Under either theory, of course, 
there must be so:rm overt act towards the application ot physical force or 
'!1olenoe, mere preparations for an assault or mere words or insulting 
~esturea not being a. sufficient basis for a conviction of this offense. 
' . 

In the ins~a.nt case, Private Edward Jaramillo wa.s _put in fea.r, ·a?ld · 
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reasonably so, by the acts of a.ccus·ed and this circumstance is sufficien-ti 
to make accused guilty of a.n assault upon him. The pistol in accus_ed's 
hand being loaded, the assault was committed with a d.s.ngerous weapon and, 
we believe, the oirc1.111Sta.nces indicated a ~resent intention on the part 
of accused to do bodily harm with such weapon to Jaramillo a.nd his friends, 
which intention failed of fruition solely because of the timely arrival of 
the military policeman (CM 274647, Trujillo, lat Ind., ·47 BR 261J CM 286984, 
}58.nninf, 18 BR (ETO) 201, 206J CM 300565, Houle, 23 BR (ET0)-141J CM 268810, 
Ruff', BR (NATO-MTO) 115). Accordingly, weare of the opinion that the 
evidence is sufficient to support the findings of guilty of Charge II and 
its' specf'f'ication. In this particular case, the assault ·here found may be 
predicated upon the attempt theory as·well as upon the putting in tear 
theory. In Johnson v. State (132 Ark. 128, 200 s.w. 982) appellant had been 
convicted of an assault""wrtii intent to kill. He had•drawn a. pistol upon his 
victim with intent to kill him but before he was able to present it in the 
attitude o~ firing the weapon was seized by the person assailed. In uphold
ing the conviction, the court said& 

"Mere preparation for an assault does not complete the of
fense, but arv overt a.ct in partial execution of the design to 
make an assault completes.the offense. The drawing of a deadly 
weapon if so intimately connected with its use that it cannot be 
said to be merely a preparation for the use, but is a pa.rt of the 
use itself', (is) such an act (as) constitutes an assault when ao
oompa.nied by evidence of an intention to iJTl!lediately use the 
weapon.a 

5. For the reasons stated, the Board of Review holds the record of trial 
legally sufficient to support the ~indings of guilty and the sentence~ 

&al,,µ e::m~<fj, « < • Judge Advoaate

.£a.d~ ,Judge Advooato 
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7i.AR DEPAF.Tr,:Et~ 
In the Office of the Judee Advocate General 

'\7ashir..gton, n.c.. 

26 u.sy 1947 

UIJITED STATES ) KOREA BASE CC1::I.:.UID 

v •. 
)· 
) Trial by G.c.2.r.~ convened at 

T/5 ROBERT A • .U.STCN (14185831),. 
)
Y 

Korea Base Command, APO 901, 
10 and 13 Januazy- 1947. Elch& 

Private CL"'lDE COCPEt (38611740), )' Dishonorable discharge and 
both of Headq_uarters· & Headq_uarters ) confinement for ten (10) 
Detachment,· 473rd Q;uarte:master ) years.. Penitentiary•· 
Group, and Private First Class ) 
FFlEEI.lm" JO!"!ES (33957824), 82nd ) 
Q_uartermaster Depot Comy.any.. ) 

HCIDIID by the BO.ARD OF roNJEN 
JOESOH, BPJ£K and BOYUS,, JU.dge .Advocates 

l.. The record of trial in the case of the soldiers named above
has been examihed by the Board of Review and as to the accused Cooper 
is held to be legally sufficient to support the sentence. The remainder 
of this holding refers only to too accused Jones and Alston•. 

2. The accused Jone-s and Alston were purportedly arraigned and 
tried upcn the following Charse and Specificationsa: 

CHA.IDE&: Violation of the 93rd Article of War • 

. · specification 11 In that PrivateClJ'de CbopElt', Headquarters 
and Headquarters DetachI:lent, 473rd Q.uartermaster Group, 
.APO 59, aotirg jointly and in pursuance of comnon intent 
with Private First ClamJ· Freeler·L. Jones, 82nd. Q,uarter-
master Depot Company, APO 59 and Technician Fifth Grade 
Robert L. Alston, Headg_uarters and Headquarters Detach
ment, 473rd Q,uartermaster Group, APO 59, did, at APO 59, 
on or about 26 N:>vember 1946, unlawfully enter the hruse 
of In Kim Oak with intent to commit a criminal offense, 
to wit robbery therein. 
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specification 21 In the Private Clyde Cooper, • • • acti~ 
jointly and in pursuance of common intent with Private 
First Class- Freeler L. Jones, • • • ar.d Technician Fifth. 
Grade Robert L •. Alston, •••did, at APO 59, on or about -
26 November 1946, b;· foxee and violence and by putti~ 
him in fear, feloniously take, steal, and carry nay from .. 
the presence of Won Chan Kim, about $555.00 lawful money 
of' the United States. 

Spec ificatio_n 3 i (Finding of not gullty) •· 

specification 4a: In that Private Clyde Cooper, • • • acti~ 
jointly and in -pursuance of comnon intent with Private 
First Class Freeler L. Jones, • • • and Technician Fifth 
Grade :Robert I... Alston, • • • did, at 231 Yul Mok Jung, 
Inchon, Korea, on or about 26 Noveniler 1946, with in
tent to do.him bodily hami, commit an.assault upon Won 
Chan Kim,· by strilci~ him about the head ana body. 

' 
Specification 5a: In that Private Bl.yde Coorer, • • • ao-ting 

jointly and in pursuance of com:non intent with Private 
First ClassFreeler I... Jone~,•·•• and Technician Fift~
Grade Robert I... -Alston, • • • did, at 231 Yul Mok Jung, 
Inchon, Korea, on or about 26 November 1946, commit an 
assault upon In Kim Oak, by striking him am kicking him 
about the head and body. 

spec!fication 6a: In that Private Clyde Cooper, • • • acting 
jointly and in pursoonce of comnon intent with Private 
First Olasa:: Freeler L. Jones, • • • and Technician Fifth 

-Grade Robert L •. Alston, • • • did, at 231 Yul Mok JUI\g, 
Inchon, Korea, on or about 26 November 1946, with in
tent to· do him bodily b~ camni t an assault upon Won 
Hak Kim, "by striking and kicking him abc,J.t the head 
and body •. 

specification 7• In that Private Clyde Cooper,••• acting 
fointly and in pursuance of comnon intent with Private 

· First C'iass Feeeler I... Jones:, • •· • and Technician Fifth 
Grade Robert L. Alston, • • • did, at 231 YUl Mok Jung, 
Inchon, Korea., on or about 26 November 1946, with ·in
tent to do her bodily harm, comrr:d. t an assault upon Wha 
Mok Chai by striking her and kickiz:g her about the head. 
and bodyl. 
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specification 81 In that P_rivate Clyde Cooper, • • • eting_ 

jointly and in pursuance of cor:m:m intent ui th Private 
First Class Freeler L."Jones, *••·and Technicna Fifth· 
Grade Robert L. ~uston, • • • did, at 231 Yul Mok Jung, 
Inchon, Korea, on or about 26 November 1946, iVi th in
tent to do her bodily harm , c anr.li t an assault upon Un 
Soon 1.:ang, by striking her and kicking her about the 
head and body. 

specification 9: In that Private Ciyde Cooper, • • • acting 
jointly and in pursuance of comr:nlbn intent with Private 
First Class Freeler lo Jones, ••·•and Technician Fifth 
Grade Robert L. Alston, "' • • did, at 231 Yul IJok Jung, 
Inchon, Korea, on or about 26 November 1946, in the 
nighttine feloniou.sl~' and burglariously break and enter 
the dwellinG house of In Kim Oak, with intent to commit 
a felony, viz, larceny therein. 

They each entered a pleaof not guilty of the Charge and all Specifications. 
Each was found not guilty of Specification 3, guilty of all other Specifi
cations and the Charge, and each was sentenced· to dishonorable discharge,. 
total forfeitures, and confincr.:ent at hardlabor for sixteen years. The 
reviewing authority as to each accused approved the findings and sentence, 
reduced the pericd 6f confinement to ten years~ designated the United 
statea Penitentiary, l:cNe il Island, Washington, as the place of con
finement, and forwarded the record of trial for action under Article 
of War 50½. 

3. The purported arraigmoont was based upon two charge sheets,· 
one naming Alston and Cooper as accused and one so designating Jonesc. 
The·Cbarge and Specifications, in both charge sheets, are set out in 
identical wording. All parties to the trial, from its inception, ob• 
viously considered the proceedings as a joint trial upon a joint charge. 

stripped of verbiage descriptive of the individuals named 
the 3haxging part of each Specification reads as followst 

""ln. that C-oor:er, ac tit\S jointly with and· in pursuance 
· of a, comraon intent with Jones and Alston, did /j<:JrIErJ. t 
an offense describegJ..• 

In this residuary senteme "Cooper•· is the subject, •did"' is· the verb, 
and •actin& jointly with am. in pursuance of a conmon int.ent with ·Jones-: 
and Alston"' is a ,Participial phrase modifying the verb "did•.l Eich 
Specification effectively alleges the comnission of an offense by 
Co.oper, but f'a:ils 'to·,aJ.1,ege the commission of aey offense by .ei then· 
Jones or .Alston. As ·to Jones and Alston each Specification 1 'V'iolates 
the fundamental principle of pleading that the •indictment information 
or complaint must be .positive in respect to the charge that·the per-

. son accused committed· the crime wl:.ich renders him amenable to the 
charge• •.•· (CM 257983, Biondi et al, 3 BR (EI'O) 45) •. J'ones and Alston 

http:feloniou.sl


(182) 

were brouc;ht to trial u,~on Specifications fatally defective as to them, 
and such defects were :.ot waived by their plea to the general issue· or 

-' by their failure to raise the question durin.s the .trial~ CM 257983,, 
Biondi et al, supra;; CM 250668, l':istler et al, 33 BR 33; CM 26o797.',, Seymour 
et al, 40 BR 20•. Such defects are not vii thin the ptzI'V'iew of Article of 
War 37, and are fatal to these proceedi!\Ss · against Jones and Alston. . 
CM 257983, Bioftdi et al·,, supra:: CM 250668, Kistler et al, supra.;· .Seymour 
et al, supra. ' -. 

4. For the reasons stated the Board of Reviewholds the 'record' of 
trial legally insufficient to mipport the findiDBs and sentence as to 
Aceusea Jones and. Alston. · 

...J_s,_J_·ffl~w_a.rd.=-· _J..,,_J_o_hnao_n._____, Judge Ad.vex: ate•... ___ 

...L.::a!.__'J_o_s-e...p_h___L.I.t...B:;;.r_a_e_k_______, J'udg e Ad.voeate.. 

. , 
.../ ... __ ....s/....,_F_r:;.;a;;;:nc i_s_·S;:.::. ·B-.o:;.,Y_l""'e_s_·---• Judge Advocate. 

cmTIFIE) A TRUE COPY 

~~ 
WAI.Tm D. OOWA 
Capt., Inf 

Acting Staff Judge Advocate· 
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l (183)J,\GlT..cl, · ~- · · ·' 1st Ind. 

WD, J.lCC, :igton 25j.'D•C•: . 
TO I ComrnandiIJC General, Korea Bose Coramncl, APO 901, c/o Pos tms te~ San 

Francisco, California 

1. ·In the foregoing case of Technician Fifth Grade .nobert A. Alston, 
14185831, Private Clyde Cooper, 38611740, both of Head.q_uarters and Head
q_ua.rters Detachr.lent, 473rd. Q.uarteruaster Group, APO 59, and Private First 

- Class Freeler Jones, 33957824, 82nd~uurtermaster Depot Coni:any, I concur 
in the holdirc by the Board of Review and for the reasons therein stated 
reco~nd that the fit.dines of guilty o.nd· the sentences as to accused Alston 
and Jones be vacated. Upon ~acation of. the firxlines of 13.uil ty and the nen
tenc.es 83 to accused Alston ani Jones, you will have aut:1ori t~r to order 
the execution of the sentence as to accused Cooper. 

2. In disapproving the findi res of guilty ·and the sentence as to 
Alston and Jones you will have authority, um.er Article of War 50½, to 
direct a rehearing in their cases. 

3. When copies of the published order in this case are forwarded 
to this office tliey should be accompanied by the foregoing holding and 
this indorsement•.For convenience of reference and to facilitate at
taching copies of tbe published order to too record in this case, please 
place the file nUDber of the record in brackets at the end of .the pub
lished order, as fo1lowS1: 

.~;t.i (C!.1 32076z) 
•. /s/ Thomas H. Green 

/t/ Th1Jl'!AS H. GREEN 
Major General 
The Judge Adv6cate General 

1 ;"'c'· ~ Incl 1. 
Record of Trial. 

µ.p{,.--
.... 

,:-; ./ 
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WAR DEPARTMENT 

In the Office of The Judge .Advocate Generai 
· Washington, D.- c. 

' JAGN-CY .320795 

UNITED STATES ) THIRD UNITED STATF..S .ARMY 

Te 

Private F.1.rst Class FRED s. 
PROCTOO, JR. (440169.34), 

·Privates F..SCB>L. E. RICHARIS 
_ (17163806)., and ROBERT V. 

:USTFALL (.35970643).,.all o! 
:Headquarters and Service 

. :' CompanyI Third llilitarr Govern
• ment Regl.ment. 

~ 
) 
) 

·) 
) 
) 
) 
) 
) 
) 

' 

Trial by G.c.:u:. 1 convened at 
Munich, Germany, 10 January 1947• 
Westfall: Dl.sapproved by renewing 
authority. Proctors Dishonorable 
discharge and confinement tor one 
(1) year. Richards: Dl.shonorable 
discharge and confinement for three 
(.3) years. Both: Dl.sciplinaey Bar
racks. 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BRA.CK and BOYLES., Judge Advocates 

. 
, 1. The Board ot Review haa exam1ned the record of trial in the 
~·case of aocuaed Richards and Proctor. 
i· 

2. The Board o! Review holds the re6ord of trial legally suffi
cient ·to support the findings of guilty and- the sentence as to accuaed 

.Richards. In view of this holding., discussion will be limited to that 
:· i portion of the record concerning t~ accused Proctor. 

~ ' 
.3. Accused Proctor 'ns tried upon the following Chargu and Spaci-

fi~ati.ona: · · 

CHARGE I a Violatit>n of the :9.3rd .Article of War. .,. ·-. ~ ../ 

Spec1tication la J;n that Private First Class Fred s. Proctor.· 
Jr•• Headquarters and Service Compan;r, Third M:Llitu,' 
Government Regiment, did., in conjunction with Private 
First Class Clarence D. Brendla.,.Private First Class 
Grover T. Renshaw., Jr., Private Eschol E. Richards and 
Pr1vate Robert V. Westfall, all of Headquarters and Ser
vice Compan;r, Third ltilitary Government Regiment., at 
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Munich, Germany, on or about 17 September 1946., 
feloniously talce., ·steal and .carry away one mwr 
Sedan., Engine Nwli>er 70254, License Number BY 114 717., 
value about five hundred dollars ($500.00) -property· 
of Franz Fichtenger. 

Sp_ecii'ication 21 (Finding of not guilty). 

CHARGE II: Violation of the 96th Article of Kar. 
(Fin~ of not guilty); 

- Specification 1: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of Specification 2 of Charge I., not guilty of Specifications 
~ and 2 of Charge II and Charge n, and guilty of' Specification 1., .Charge I, 
and of Charge I. He was sentenced to be dishonorably discharged the se~ 
vice, to forfeit all pay and allowances due or to become due and torbe 
confined at hard labor for one year. The reviewing authority approved 

· only so much of Specification 1 of Charge I as involves a value in ex
cess. of .fifty ($50.00) dollars and disapproved so much of Specification l 
of Charge I as involves the words •Private First Class Grover T. Renshaw, 
Jr• ., ancL Private Robert V. Westfall., n approved the sentence, designated 
the Branch United States Disciplinary Barracks., Greenhaven., New York, 
as the place of confinement., and forwarded the record of trial pursuant 
to Article of War 5o½. _ _ 

4. Evidence for the Prosecution, 

Franz Fichtinger., the owner of a BMW Sedan., Engine Number 70254, 
License Number 114,m., at about 9 o'clock on the night of 17-18 Septem
ber 1946 parked his car· on the Kapuzinerstrasse in Munich. Before leaving 
the car he locked the ignition. When he returned for the car at two or 
three o 1clock in the morning it was gone. He immediately reported the 
loss. to the police and received the car back on 18 September. Various 
items of equipment, including the ignition., were missing from it when it 
was returned to him (Pros. Bx. 2). Private Clarence D. Brendle test11'1ed 
that -Proctor. was present at the time the Fichtinger car was taken., and that 
Proctor started it (R. 29-JQ). Brendle had a car "similar• or "~denticallT 
the same" as the Fichtinger car. "You couldn't tell the dif'ference in· 

· their color at night" (R. JO). At tliis point Brendle testifieda · . . . . 
11Q ·was Proctor familiar with your car? Did he know that car well? 
A He had seen it, sir. I oon1t know how !and.liar he was with it. 

' 

Q Can you tell the court how it came about, how you asked Proctor 
and Richards to go with yo~ to pick up F1chtenger1s ear? 

2 
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A. I a·sked Proctor and Richards i£ they would go with me after 
my car. I said it was broke down on the side of the street 
and I wanted to bring it in. We went down there and Proctor 
got in the car and I didn't tell him anything about the car, 
but he believed it to be rrr:, own from what he later s~d•. 

·He got in the car and drove it back to the compound and 
parked it on the visitors' parking lot. When he got out,· 
he looked, and uzy- car was sitting by the side o.f it. He · 
said something, I d>n' t remember the exact words, that this 
other car looks like the one you have; I thought this was 
your car. I oon•t remember what it was he said. I said, 
'They are .both my cars. 1 I said, •This other one is the 
one I had before. 1 That is the first time he noticed that 
it wasn't the car I had all the time. 

Q Did you tell Proctor you had stolen that car? 
A No, 'Sir. · 

... ). . ~ ' ~' ' 

Q Did you ever tell Proctor that Fichtenger 1s car that.you 
took was a stolen car? 

!,:,,. ·. A I don't remember if I ever told him that or not• (R. 31).. 

5. I!.'vidence for the Defense: 

The accused Proctor ha~ been ad'Vised of hi.s rights as a 
witness elected to make an unsworn statement. He stated that the car '· 

· he went to get with Brendle and Richards looked just like the car that 
belonged to Brendle, that when they reached the compound he hot.iced 
Brandl.e's other car and spoke about it; that he had no idea that when 
he went out with them that they were stealing a car; that he bad seen 
Brendle drive his car many times in and out the south gate; and that 
he had no inkling the F.l.chtinger car was a stolen car until he was so 
notified by the c.r.n. (R. 38, 39). 

6. Proctor was found guilty of the larceny of an automobile. One 
ot the essential elements of proof to sustain such a conviction is that 
the tacts and circumstances ·or the case indicate that the 11taldng and 
carrying nay were with a .fraudulent intent to deprive the owner per
manently of his property* * *" (MCM, 1928, p. 173). The 1'8Cord contains 
J1111ch uncontroverted evidence· that accused thought Brendle was the owner 
of the car he was assisting to start. The record further shows without 
contradiction that Proctor was justi.fied in so believing, as.many- times 
he had observed Brendle driving a car practically identical with ,the car 
Proctor is charged with stealing. The Board o.f Review finds in ~ re
cord no. substantial evidence o.f' larcenous intent on the part of accused 
ProctorJ and without proof ot such intent the record oi' trial does not 
legally support the finding of guilty ot larcecy under Specification .l, 
Charge I (CY '207446 ,Philpott 8 BR 343). llere probabilities and suspicions 

' •. 
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will not ·support a conviction or a criminal o!fense (CM 260828 Parker 
40 BR 34). , 

? • For the reasons stated the Board of Review holds the record 
or trial legally surticient to support the findings or guilty aDi the 
sentence as approved by the reviewing authority as to the accused Richards 
~ut legally insufficient to support the findings of guilty and the •en
tence as approved by the reviewing authority as to accused l'roctor. 

Judge Advocate. 

L. . . ,,,-I':.. 
_,_-____ __......... 1-....,:,.;;&;:1,__ ...._-·-·,_.,._;..._r_··_·--_,,.., '4&= --~~ge Advocate.:fi ...... 
'/ ,· \ 

( __)(.. ) J ::-- .. -· .. • . 

_____________ Judge Advocate._,.,. 
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JUN 1 I 1947 
JAGN-0.1 320795 1st Ind 
WD, JAGO, Washington, D. C. • 
TO: The Adjutant General, Washington 25., D. c •. 

l. In the case of Private First Class Fred s. Proctor, Jr., 
(44016934), and Private Eschol E•. Richards (17163806), both of Head
quarters and Service Company, Third Military Government Regiment., I 
concur in the holding of the Board of Review and for the reasons . 
therein stated recollllJlend that a general court-martial. order be pub
lished vacating the findings of guilty and the sentence as to accused 
Proctor. Upon vacation of the findings of guilty and the sentence as 
to accused Proctor the execution of the sentence as to accused Richards 
will be authorized. 

2. In view of the discontinuance of the activities of the Third 
United States Army in the European Theater, it is recommended that War 
Department General Court-Martial Orders be published. A draft of such 
general court-martial order is inclosed. 

,3. The return to this offi.ce of the holding together with five 
copies of the published War Department General Court-Martial Order is 
requested. • 

(CM 320795). 

i Incls. THO.MAS H. GREEN (if •. ~· 
~ eo:r d of txla:3:: " Major General ·:..· 
Draft of -GCMO The Judge .Advocate General 

..... --·-· .. - .'.'"'.."."'.="J."'_1____ 
'; ~-{ o.c.M.o., . 219, 13 une 1947) · 

- .•.. I • . 
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WAR DEPARTMENT 
In the Of'fioe of' The Judge Advooate General 

Washington 25. D. c. (191) 

JA.GX • CK 320805 

UNITED STATES FIFTH ARMY ~ 
v. ) Tria.l by G.C.M., convened at Fort 

) Sherida.n, Illinois, 11 February 
Major JOHN B. HA.MILTON ) 1947. Dismissal a.nd total forfeiturea. 
(0•21197), Field Artillery ) 

----·-------------------------OPINION of the BOARD OF REVIEW' 
SILVERS, l!oAFEE a.Id ACKROYD, Judge Advocates 

1. ?he reoord of trie.l. 1n the oa.ae of the otfioer named above ha.a been 
examined b7 the Board ot Review a.nd tho Boa.rd submits this, its opinion, to 
The Jing• i.dTOoate General. 

2. The aoouaed wu _tried upon _the following charge and apeoificationa 

CRARGEa Violation of the 96th Article of War. 

Speoitioationa In that Ma.jor John B •. liamilton, Field Artillery, 
.A.tta.ohed Unassigned, Headquarters Fifth fAr'm¥, did, a.board the 
Pennsylvania Railroad traiA •trulbluer" in the vioillit7 ot 
Johnstown, PennsylTania, on or a.bout 14 Mt.rob 1946, wrongtul17 
shoot Aaron Russanaky in the cheat w1 th a pistol. 

He pleaded not guilty to and was found guilty or the charge e..nd guilty ot 
the speoitioation °inoluding the addition of the word.a 'and baok' after the 
word. 1 ohes1''"• No evidence of &I\Y previews conviction was introduced. He 
-.... aentenoed to be dismiaaed the service a.nd to forfeit all pq and allow
ances due or to beo<?me due. The reTiewing authority- approved the aentenoe 
and torwa.rded the re~ord of trial tor aotion under Article ot War 48. 

I~ At about 1655 hours on 1' lifa.rob. 1946, ltr. Aaron Ruaaansky', 910 
lla.rgate Terrace. Chioago 40, Illinoia. boarded the Pennsylvania Railroad 
t,ll•ooa.oh train known aa the •trailblazer" at New York, Hew York, destined 
tor Chioago~ Illinois. :Mr• .A.ltred R. Quirk, Jr., Lee Hall, Virginia, a 
merohant Hama.n, ooo"pied the ,eat immedia.tel7 in tront ot Mr. Ru.saanaq. 
The aooused and hi1 •it• boa.rded the same train at Newark, Bew Jeney, 
and took Hat• in the HlH ooa.oh u :Mr. Ruaaanaky' am Mr. Quirk (R. 2S ) •. 

The train ba4 a club oar where driDlc• were aerved. J.a the train 
trawled westward and at about 1900 houra, Mr. Ruaaa.naq, who teatitied 
tb&t he did not driDlc bat went w the olub oar to moke, noticed aoouaed 
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seated, a.pparently alone, in the olub oar ordering dri.Db. A.t about 22S0 
hours he saw a.ooused and Mr. Quirk drinking together in this oar (R. 24, 
26). The club oar closed at 2400 houra and shortly thereafter :Mr. Quirk 
prooured a. bottle of liquor from his luggage and went to 1.he :men'• waah 
room. Shortly therea.i''t#Jr Mr. Russa.nsky went to the Men's Ro011 to we.ah 
his hands and observed aoouaed aild Mr. Quirk engaged in boisterous oon
veraation, the e.oouaed partioula.rly using obscene and repulaiw la.nguage. 
They were drinking whiskey from paper cups. As he washed his hand.a Ml'. 
Russa.nslcy saw accused draw a pistol from his pocket and point it at Mr. 
Quirk, saying, 11 1 am going to shoot you right through the head, n to which 
Quirk replied, "You ha.Ten't got guts enough to pull the trigger." Rusaanaky 
we.a £rightened, did not wait to wipe his hands on a towel but opened the 
door and started to lea.Te the room. Al!, he made his exit the a.oouaed .tired 
the pistol into his baok near the right shoulder blade, the bullet coming 
out •about an inoh from the nippleu on his breast (R. 18,19,43). Mr. 
Ruasanalty testii'ied that he ae.w aoouaed fire the shot; (R. 36,41,44). He 
then ran -through the oar ahouting that he was shot and t. a'l;ewardess in the 
diner, which was the following ot.r, caused :.ir. Russa.nak:y to lie dOlm a.nd 
she stopped tbl!I flow of blood by use of a. ha.ndkerchiet. The tra.in was ap• 
proaching Johnstown, Pennsylvania, where it was 11topped aild Mr. Ruasanalcy
wu removed to the Johnstown »emorial Hospital (R~ 22). 

Mr. Quirk testified that he was sitting in .front of :Ml'. Russa.naq on 
the "Trailblazer" on 14 March when aooused, dresaed in a major's unU'ora, 
boarded the train in New Jersey w1 th a lady he presumed to be his wife. He 
had exoha.nged .friendly remarks a.bout the weather with Mr. R\18aa.nsk:y and 
later he el'..d accused beoe.me a.equa.inted a.nd ha.d some drinks in the "obaerva.
tionA car.- The porter served these drinks and after they "out off the 

, liquor at the ba.r",which occurred at 2400 hours, he "broke out" a. bottle 
of bonded whiskey a.Dd went to the "smokinE; oompartment or wa.shroom." The 
a.ocused was sitting in the corner "against the bulkhead" reading a. book. 
Quirk stated that a coast guardsman, who was also in the room., procured 
some paper cups whioh they upra.ctica.lly filled II and the three took soma 
drinbs. The ooa.st guards~ left the room and accused •became extremely 
excited. He was spea.kine; to me in German and French, and I told him, 
'Nein, nein, nioht sprechen Deutsch' ••• •Speak to me in Greek. I just 
came back from Greece.' 11 Acous ed. ''was waving his arms around and hopping 
up end down a.nd sitting on the edge of the settee, ••• but I couldn't seem. 
to calm him down" (R. 65 )~ 1,jr. Russansky had entered the room and suddenly
he (Quirk) turned hia head and the gun went off "past my nose, or my eyes." 
The witness stated that at this point he jumped up, protestod with the major 
for causing trouble, took the gun a.way from him, forced him to go on baok 
to his seat and he (~uirk) threw the gun UIU;ler his seat. He then ata.rted 
to the major's s~at to urge him to remain quiet but, 

"I did not have a ob.a.nee to say anything. There was ltlPa, oond~otora, 
waitresses, a.nd stewardesses, and everybody up there exoept the 
fireman and enginema.n.. Thfh' pulled u.s back in the washroom, and 

2 
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• 
it was then that I tound out that lifr. Rusaanaky had been ahot, 
taken off, IUld he waa in the hospita.l in Johnstown, Pa.." (R. 66 ). 

'While in the waahroom Mr. Quirk: stated that. the .followillg ooourreda 

".A. J.tter the MPs took us back into the washroom. he started 
to climb up on 11!1' neck a.nd accused me of ahootiDg l,fr. Russa.naky. 
Well, I don't mean that, it is a figure of speech. He we.a lean-
1.Jlg up against me a.nd he said, 'You shot him, you shot him, 
you shot him,; tell 'them you ahot him. Why' did ;you try to kill 
himt' And I broke out in a swea.t, beoauae I took the gun away 
from bi• and I bad -.:ry fingerprints on it. And then e.f'terwude 
I realized I would not be accused of anything." (R. 69) 

The witness asserted the.t he did not shoot :wr. Rusaansky, that accused 
ha.<1 the gun pointing it toward his taoe and the projectile went put hia f'aoe 
{R. 69, 73 ). On oross-examine.tion Mr. Quirk stated that e.f'ter the military 
police had taken him alld the accused in custody accuaed said to hia, ''Why 
don't you tell them you ahot him, you son-of-a.-bitch; tell them you ahot 
hi.a? What did you do it tor?" Quirk thereupon kicked accused in the groin 
and struolc hiJL with his fiat but the military police restrained him. The 
e.ocuaed then stated, "Shoot me, I ha.nn•t anything to live for. Put a 

. bullet in -. head" {R-. 93, 94, 96). The conductor procured the gun aDd 
broutht it into the wuhroom but ite wberee.bouts we.a unknown at the time 
of trial (R. 100). · 

With the foregoing testimony- the prosecution rested a.nd defeme oolmllel 
moved for e. findi.Jlg of'- not guilt,.. After lengthy argument by counsel the 
oourt closed alld upon being ope:ced the President e.nnounced that the motion 
W&.8 overruled (R. 102,109). 

4. For the defense. 

The defense called.as its first witness Mrs. Dorot~ B. Hamilton, e.c• 
oused's wife, who stated that she and aocused he.d been :aarried for eight 
and one-halt ;yea.rs. They were the parent, ot two children. :Mrs. Hamilton 
e.sserted that prior to the time her huaba.m went oversee.a, 1944,,she noticed. 
that on occasion he would become morose and refuse to talk for aewral de.ya. 
One tiJie when they were in Hew Yorlc ahe and her huaba.nd had e. quarrel. On 
LnOther oooa.lion when he had been drinking she obaerved him loading a gun. 
She took the gun awa.y from bia and he went into the bathroom am got a razor -
but she persuaded him to lay it aside. Uter he returned from overaeu Mrs. 
Hamilton stated that her husband 0 h&d tits of depression, veey severe de
preuion. u (R. 110,115) 

The witneaa boarded the Pennsylvania tra.in "Tre.i~blaur" with her husband 
at Newark, New Jersey, at about i5.00" on 14 March 15146 and she did not see

1him from "913011 that night~ier the incident. She described his condition 
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as follows a "Well, he had been drinking and it was notioeabl~, but he 
wc.s not real drunk" (R. 116). The wi tnesa he a.rd the report of the gm 
and saw the pistol after the shooting, but she oould not sa.y that' it wu 
the ea.me gun which her husband was carrying l1hen he boarded the train. 
The Meroha.nt Marine ha.d the gun a.f'ter the incident and a.aked her to 11get 

_rid of it" but she replied that she did not know lwha.t to do with it (R. 
120,121). 

Captain Verlynne V. Volin, Jlledioa.l Corps, Neuropsychia.trist, Regional 
Station Hospital, Fort-Sheridan, 1llinois, testified that on 7 February- 1967 
he exami.z:ied accused and had studied the proceedings of the Army Retirement 
Board which had considered his case. The witneH stated that he diagnosed 
aocuaed a.s suffering from an •anxiety state, chronic, severe," Captain 
Volin did not believe accused could adhere to the right on 14 Mit.roh 1946 
due to his addiction to alcohol. He SUllllm.rized his findings by ate.ting 
that although he believed accused to be technically sane, with knowledge 
or right from wrong, driDkiDg had ninterferred with his ability to &dhere 
to the right11 (R. 128,137), · 

On orosa-uulination the witness stated that he meant to say that he 
did not believe aocuaed could 11 ()om.pletely 11 adhere to the right on 14 March 
1946 (R. 138). On further cross-examination the neuropsychiatriat admitted 
that he had never seen the Wa.r De1partment Technical Bulletin on psyohiatrio 
testimony before courts-martial (TB Med 201) and that his knowledge of ac- . 
cuaed'a condition was gained from a 1-1/2 hour conference with him (R, 141•143). 
It was not considered necessary to give accused a.n enoepha.logra.phio examina
tion and none had been given {R. 149). The trial judge a.dvoca.te rea.d into 
the re oord excerpts from the mentioned Yiar Department. Technical Bulletin. 
Without objection there wu received in evidence a copy of the Proceedings 
of an Army Retiring Board convened pursuant to para.graph 4, Special Order• 
lo. 177, Hea.dqua.rters, First Ar-,q, Governors Isla.nd. New York, 8 Auguat 
1946, and which had examined accused. The Board found that a.oeuaed wu 
not incapaoitated for active duty, that he was mentally responsible for hi• 
actions on 14 March 1946, but that on such occa.aion his ability to adhere to 
the right was considerably impaired (R. 164, Det. ~. ·1). 

The accused, having been informed of his rights as a witness, elected 
to testify under oa.th in his own beha.11'. He ata.ted that he wu born in 
Flint, :Miohigan, was 31 yea.ra of a.ge, and graduated trom. the U.S. :Military 
Academy a.t lleat Poinj;. New York, in 1938. He dept.rted for the Euro:Efl an 
Theater in September 1944 and served a.a a Battalion S-5 until June,1945 
when he be-.me commanding offi aar of a. Field Artillery battalion. He re
turned _to the United States in February 1946 and resided with his wife in 
Summit, New Jersey. He boarded the •'l'ra.ilbla'ur" with his wife at Newark, 
New Jeraey, on 14 :Ma.roh 1946, a.nd sometime between •11100 aild 12100 o'olook" 
he went to the washroom to read a book, had a. tn drinks with a mercha.nt 
:aarJu,but a.caused st~ted he did not remember what occurred after he had 
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the drillks (R. 167•174). On oroes-examin&tion he admitted that when he 
got on the tra.in a.t Newark he was armed with a. 7.65 mm a.utomatio pistol witlt 
1hell11 in the magazine. He bad two other guns in hia luggage a.nd was deetined 
tot a small town in Colorado where he oould do some &hooting. Aoouaed asserted 
that he carried the pistol on his person beoa.uae he had forgotten to pa.ok it 
with hia luggage and he did not recall ever seeing Mr. Ruaaanalcy on the train. 
In response to numerous questions concerning details ot the shooting aoouaed 

·· replied, 11I do not recall" (R. 174.204). 

5•. The specification alleges that at the t:1:m.e a.rid pla.oe aoouaed wrong
tulq shot Mr. Ruaaanslcy in the chest. The oourt., in its finding• added 
"and back.• 1'he added words a.remerel7 desoriptin or the wound reoeiffd 
b1 the victim a.nd the findings do not ohAnge the nature or identitT of the 
offense charged in the epeoifioation. It 1a obvious that the added word• 
relate to the same shooting originally charged and the evidence clearl1' 
1how11 that the bullet entered Ruseanslcy's back a.Iid lodged in or came out 
his rignt cheat. No prejudioit.l. error resulted, therefore, tro:m the -a.ddi• 
tion'ot the quoted words (ll::14 1928, par. 780, pp 64•65; CK 246044, Copeland, 
2 BR (ETO) 2g1,296J CK 193292, £!!!!., 2 BR 79,~l)., ,. 

The evidence snows beyond peradventure of a doubt that it wu the ac
cused who ehot Mr. Russansk;y on the night .in question. If aoc\Ul,ed was men
tally responsible for hi• acts, there oan be no doubt that the •hooting 
was -.rcmgtul. • 'rl.1. without justitioation in le.w. The payohiatrio testi• 
mony goea no further than to atate that on the night of the abooting ao
cueed' a abili'tT to adhere to the right wu impaired in some degree. Thi• 
would not e.ppear to be an unusual condition resulting from u:oeaain intoxi
cation, howenr, 

•It ia a gener&l rule of law that TOlunta.ry druDlcenneiss, 
whether caused b;r liquors or drugs. h not an e:scuse for crime 
~ommitted while in that conaitionJ but it may be oonaidered 
as affeoting mental oapaoit,- to entertain a apeoitio intent, 
where suoh intent is a necesa&17 element of the offenae. 

11s·uoh evidence should be oarefully scrutinized, a.s drunken-
.· neas· ia ea.sily "simulated or may have· been resorted to for the pur• 

pose of atimula.ting the nerves to the point or committing 'f?he aot. 
· "In oourt1-:ma.rtial., ha.ever., evidence of drunkenneu or the 
accused., aa indica.ting his state ot mind at the time of the al• 
leged otrense, whether it ma.y be considered aa properly affecting 
the iaaue to be tried, or only the measure of puniehment to be 
a.warded 'in the event of oonviction, is generally- admitted in . 

. eTiden.oe. 11 (.U::M. 1928, par. 126a, p. l36J eee also CK 265441, 
~. 43 BR 19,2T.) -

· It has been uniforml7 held that an impaired ability to adhere to the 
right, a partial irreeponeibilit;r, ii no defense to criJle. (CM 289356, 
Saith, 21 BR (ETO) 26,531 CK 243048, Ball. l BR (A-P) 21SJ Cll 2-l6648, 
iiun°ll, 2 BR (ETO) 251. 213J Cll 27fs6~Ellis, fs7 BR 271,285; CK 319168,
Poe. --
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6. War Department reoorda show that aoou.aed 11 32 yea.rs ot 11.ge and 
a.rried. On 14 June 1938 and upon completion of his studi• a, a oadet : 

· at Weit Point he was appointed a aeoo:Dd lieutenant, Field Artillery,· Regular' 
Arrq. Hia W.D.A.G.O. Form 66-4 shol'8 that e.ocused has a total of 22 entries 
u:Dder pe.ra.uaph 15, "Record of Service. n Seven entries show ;no rating, two 
ratings are •superior," nine, "Excellent,• and four, ''Very 1atiafaotor;y." 
On 21 October 1943 he wa.a reprimnded under the provisions ot Article of 
War 104 for absence without leave and being dr\.lllk: in uniform in a public 
place. _ · 

The January 1944 edition of the Official Ar'f!I:¥' Register ahowa_his service 
aa tollOll'I a- · 

, "l lt. J.. U.S. 9 Sept. 4:01 accepted 3 0ot.40J capt. A. U.S. 
'l Feb. 42; ma.j. A.u.s. 3· Dec. 42 - Cadet I.A.. 2 July 34J 2 lt. 
of F.A. 14 June 38;.l lt. 14 June 41.• 

7 • .The court was legally constituted and had jurisdiction over the 
acouaed and of the offense. No erron injuriously affecting the subetan
tie.l rights of t_he accused were ccmnitted during the trial. The Board of 
Review is ot the opinion th.at the record ot trial ia legally auftioient to 
support the findings of guil't7 and the aentence e.nd to warrant confirmation 
of the sentence. Dis:misaal is authorized upon conviction of a Tiolation of 
J.rticle ot War 96. 

---------------~----·~...., Judge Advocate 
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JAGI • CM ~20805 lat Ind 

WD, JAGO, Washington 25, D. c. JtJ' ,. 
TO• The Under Secretary of Wu-

1, Puraua.nt to Executive Order No. 9656, dated 26 :May 1945, there a.re 
tranamitted.. herewith for your a.otion the record of trial and the opinion of 
the. Board or Rerl611' in the oaae of Ma.jor John B. Ha.mil ton (0-21197);· Field 
Artillery. ' · 

2. Upon tria.l by genera.1 oourt-ma.rtial thia officer wu foUlld guilty 
of wrongfully ahooting J.a.ron Ruuanaky in the cheat a.nd back with·., pistol, 
He na sentenced to be diamisaed and to forfeit e.11 pay and all01rancea due 
or to become due. The reviewing a.uthority- approved the 1entence and forwarded 
the. record of trial puraiant to Article of War "8 • 

. s. .A. summary of the evidence ma.y be found in the ac·ooapaeying opinion 
of the Board of Ren.mr. I oonour in t.be opinion of the Boa.rd· of Review that 
the record of tria.l is legally aui'ficient to 1upport the tindinga of guilty 
and the sentence a.nd. to wa.tTant confirmation of the aentenoe. 

4, On the eTening of 14 March 1946 the a.ceuaed and hia wife ·boa.rded 
the Pennsylvania. Railroad tra.in "Trailblazer" at liewark, Hew Jersey, 
tranlling westward. The accused we.a a.nned with a. T,65 IIJll. Ge:nnan-mde 
pistol. They procured aeata in a ooach occupied by Mr. Aaron Ruuanak:;y of 
Chica.go, Illinoil, and a. merchant eeame.n named Alfred Quirk of Lee Hall. 
Virginia.. The train had a. olub oe.r where driXlks were served and aoouaed 
made .several trips to this oar• drinking ate&dily until a.bout midnight _when 
the oar wu oloted. He had become acquainted with :llr. <.uirk and a.tter the 
club oar wu olosed Quirk procured a bottle of whiskey from his luggage and 
went to the men'• wash room where aooused waa sitting reading a. boqlc, The 
pa.rtiea drank conaiderable liquor. Accuaed became boiaterous a.nd offenain. 
Quirk oould not oalm. him.. Mr. Ruasanaky entered the reom and noticed the 
a.ccuaed with a. dra.wn piatol making three.ta towa.rd Quirk. Ruaaanaq turned 
to lene the room and as he lefi aoouaed fired the pistol ,triking Ruaaa.naq 
in the right aide of hia baok, the projectile coming out near_ the XLipple 
of hia right breut. Mr. Ruuanaky waa remoYed from the train &Jld hoapita.l
ized at JohiistOllll, Pellil&ylvania.. The evidence diaoloaea no a.lteroa.tion be
tween a.oouaed and :wr. Ruuanaky prior to the shooting a.nd it doe, not appear 
that the parties were acquainted .with each other. 

Immedia.tel7 after .the aho'oting a.ocuaed. auerted that Mr. Quirk had. tired. 
the piatol. At the trial a.oouaed contended that he could not reoa.ll a:zq ot 
the deta.ila of the ahooting. but he adlllitted being armed with a. piatol UJ4 
drinldJJg liquor in the men's room with Mr. Quirk. Medical tHti•0111' a.d.duoecl 
at the tria.l indioatea that a.oouaed wu mentally ruponaible for hi• aot. , · 
in queation but th&t, due to exoeaaiTe intoxication, hia ability to a.dhere 
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to _the right wa.a impajr ed. There was received in eTideno• a. oon ot an 
Army Retirement Board proceedings relating to a.oouaed which was oonv,ned 
pursuant to pa.ragra.ph 4, Special Orders No. 177, Hea.dquarter1 First Anr.1¥, 
Governors Isla.nd, 5ew York, 2 August 1946. The Board found tha.t a.ooused 
wu not inoapa.oitated tor aotiv• duty, which finding we.a oonourred in b7 
the liar Department. · 

5. On 19 June 1946 a.nd under the pro-rtsioria ot paragraph 2, U'flt¥ Regu
lation 605-275, 9 November 1~4. t.oouaed submitted his reaigliation from. the 
Regular ~ stating that he disliked Arm¥ life, was disaa.tiltied with the~ 
U'Ilq u a oa.reer and that his dissatisfaotion h&d resulted in severe emo
tional oon!'liota whioh greatly- impaired hi• ettioienoy- as e.n o.t'fioer. lo 
a.otion app~t.ra to h,.ve been ttl.ken on t.oouaed'• tender of resignation. 

6. I reoOJIDllend tht.t the aentenoe be ooni'irmed but tht.t the forfeitures 
be remitted t.nd. that a.a· thus modified the untenoe be oa.rried into exeout ion. 

1. Inoloaed is a. form ot .aot1 designed ._o oarry into· exeoutioa the 
tcregoing reoommendation, aho d it me w th y-our a.pp ova.l. 

2 Inola THOMAS H. GREEN 
l. Reoord of trial Major Genert.l _ 
2. Fora of aoticm The Judge .A.ciToca.te General 

"( G•'-'., •J.>1 o '_,r1 • 271q, - 22 Aug. 1947)• 
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W1R IEPARrlm:NI' 
In the Office et Tbe Judge A.d-Yocate General 

Wash:illgto:11, D. c. 

J1GH - CK 320884 
l O JUL 1947 

UNITED STATES ) SEVEN?H .&.m FORCE 
) 
) Trial by o.c.K., convened at"· .&.PO 953, 12 and 14 Nnember 

Captain DWIGHr R. smn ~ 1946. Dialliasal, tot.al tor
(~86), .lir Cerpe ) teitures and conti.Demanli at 

) hard labor tor two (2) years . 

OPIIION ot the BQ\RD 01' REV.JEW 
HOl'TE?m'IIN, SOLP', and SUITH, .Judge A.d-Yecates 

.1. The Board of Redn bu •um1ned the recent of trial ill the cue 
ot the' ettioer u.me4 ·abne and aubmita this, 1ta opinion, to The Judge 
1d'Y9Cate Genaral. · 

2. .lccued wu tried upon the tollning Charge• and Specifications 1 

~ Ia Violation of the 94th .Article of War. 

Speoiticationa ID tbat Ca~ain Dwight R. Smith, Headquarter• 
and Headquarters Sql1&dron, Hawaiian .l1r Materiel Area 
(Pre-Y), did., at APO 9531 o• or abeut l 1ugust 1946., 
kno"1.ng~ ·and ~ app~ t• his nn ,use by cauaing 

· to be deliftZ'ed tar packaging t,r transportation to 
. b1mselt at a pri-Yate addreae in the United State• one 

(1) General Blectrio eight-cub:l.cl toot Refrigerator, value 
et.more than $100.00; eight (8) mattreese1, -Yalue ot 11ore 
than $50.00; am three (3) blanket•, 'falua et more than 
$20.00J of a tetal Talue ot :more than $170.00; all prep
ert.y ot tlle United. States furn19hed tor the Jllilitary
aernc• thereet. · 

CHA.ROE Ila Vielation ot the 96th Article et War. 

http:eight-cub:l.cl
http:kno"1.ng


Spec1!1cat1on la In that Captain Dwight R. Smith, Headquar
•.... ,... ters am Headquarters Squadron, Hawaiian ilr :Materiel 

J.rea (Prov), did., at !PO 953, on or abc,ut l 1uguat 1946 
with intent te deceiTe_ llr. George Paha, an employee or 
the United. States govenaent, execute the CUBtomaey blank 
Certiticate ·ot Personal Property Ship~d, W.D., 1.<l.0. 
Fon lio. 55-109, that •I CERrm that the tollowing 1h1,
ment1, (inclv.di:ng present 1hii:-ent) baff been or are in
tended to be made by me at public expenH on _ change 
ot 1tation, and that saisi goods are household or per1onal 
eff'ectl or automobile* belonging to meJ that they wre 
acquired prior to the ettectbe date ot 'JU¥ lut order tor 
change ~t 1tationJ that they are net intemed, direct~ 
er indirectl,1, tor ~ ot.ber person or persons, or tfll' 
1aleJ that p.ckages JIUJllbered _to_, both inclmin.,. 
contain professional books and papers, the total weight 
of llhich are 1tated below; and that they are mcees&r7 
in the performance or 11q of'ticial dutie1. 

/1/ Dwight R. Smith 
Capt., 10 

which 1tate:ment wu made b;y the •aid Captain Dwight R. 
Smith aa true llhen be did not know it to be true in that, 
the property delivered tor packa.ging was property other 
tban peraonal and howrehold ettect1 ot the said Captain 
Dwight R. Saith. . 

Speciticatien 2a (Strickan b;y court on motion ot defense). 

CHARGE m, Viel&tion ot the 56th !rticle •t War. 

Specificatiena h that Captain Dwight R. Smith, Headquarters 
and Headquarter• Squadron, Hawaii.an ill' llateriel Area 
(Prn), did, at .A.PO 953, on 01" about 1, 2, 3· and S J~ 
1946,. wrongtull.J take trom Statt Sergeant Wan-en c. 
llathiaaen tlae tetal BUil ot #,4.o.oo u a eomicleratioa 
to hia, the said Captain Dwight R. Smith, for lmoringl,1 
permitting th• mustering in roll or aorning report ot 
the then Hnailan J.1r Depot, !PO 953, tor on cr about 
l, 2, 3 an4 S July 1946, to talllely •how u present tar 
duty statt Sergeant Warren c. Mataiasen, llho u ae, the 
1ail Captain Dwight Re Smith, wll knew wu not preaent. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. No evidence ot previOWI convictions was introduced. He wu 
sentenced to be dismilaed the aerYice, to forfeit all pq am allcwance• 
due or to bec0118 due, and to be confined at hari labor tor two yeer1. 
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The reviewing authority approved only ao much or the finding of guilty 
of the Specification of Charge I as involves a finding of guilty or 
knowingly and willfully applying to his own use at the time and place 
alleged and in the manner alleged one (l) General Electric eight-cubic 
foot re.f'rigerator, value or more than $100.00; seven (7) mattreaaes, 
value or more than $44.00; and three (3) blankets, -value of more than 
;20.00., of a total value or more than $164.00, of o;mership as alleged, 
approved the finding of guilty of the Specification or Charge III, ex
cept the words "the then Hawaiian Air Depot,• substituting therefor 
the words "543rd Base Headquarters and Air Base Squadron.," approved the 
sentence and forwarded the record of trial for action under Article or 
W'ar 48. 

3; The evidence tor the prosecution is summarized as·tollows: 

During the month of July., 1946 the accused was the Ground Safety 
Officer of the 543d Base Headquarters and Air Base Squadron, stationed 
at Hickam Field., T. H. (R 38-39; Pros Ex J). 

On or about l August 1946 the accused was preparing to return to 
the United States (R 8). At about that time he visited Captain Edwin 
M. Franklin, Officer in Charge of the Grounds and SeMice Branch., 
Utilities Division, Hawaiian A:ir Depot, to request that arrangements be 
made to crate and ship his household effects (R 8) • The accused speci
ficall,y mentioned that he had a refrigerator which he wanted crated (R 
9). He also specifically mentioned mattresses and blankets among other 
general household articles (R 9). The accused stated to Captain Franklin 
that the mattresses had been procured .f'rom Navy Salvage and that, al
though they were similar to Army issue mattresses, they were not irray 
mattresses (R 9). Captain Franklin informed. the accused that be would 
have to produce proper certificates that the mattresses were not AnrfY 
mattresses (R 9). The accused had not produced these certificates up 
to the tins that Captain Franklin was transferred out or the section 
(R 9). . 

On or about 1 .lugust 1946, tb:3 accused requested Mr. George M. 
Paiva, Foreman of the Packing and Crating Uniti Hawaiian Air Topot, 
to ship the accused's effects tor hiJn (R 10-11, •. In accordance with 
the established procedure of the office (R 10-ll, 14), upon receipt 
of four copies of the accused's orders, Mr. Paiva had the accused ac
complish in quadrupl.1,cate the Certificate of Personal Property Shipped, 
WD AGO Form No. 55-109 (R 10-ll; Pros Ex l). These were signed in Mr. 
Paiva's presence by the accused in blank (R ll; Pros Ex l). 

The certificate executed by the accused in blank stateda 
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11 CERTIF'!CATE OF HmSONAL PROPERTY SHIPPED 

•I CERTIFY that the .following shipments (including 
present shipment) have been er are ilitended to be made 
by me at public expense on _____, ________ 

{fermaner.rt or temporary) 
change of station, and that said goods are h011Sehold or 
personal e!tects or automobile* belonging to me; that 
they' were acquired ptior to the effective date or m: 
last order for change or station; that they are not 
intended, directly or indirectly, tor any other person 
or persons, or for sale; that packages nuni:>ered _____ ,, 
to _____, both inclusive, cor.rtain professional books 
and papers, the total weights of which are stated belowJ . 
am that they are necessary- in the performance of 'lff¥ of'-, 
ti.cal duties (sea par. 14 J.R 55-160 regarding limitation 
on movement on and after l Sept. 1942).. . . 

11 Last order for change of station _______, 
19 ..,.-:--! relieves me trom. duty at--------~ 
on \date of relief) _____________ and 
assigu me to duty .at per certified , 
cow a.ttaehed. 

* * * 
•It the shipaent of 'llfY' personal property on this 

change of •tation, whether it be shipped nOW' or la~, 
is in the aggregate in excess of the presem. prescribed. : 
allowance theretC", and/or includes an automobil•,* and/ 
or is made upon 'llfY' written request in any ft.7 so as to 
illvoln additional expense, I hereby agree, as a con
dition precedent to such shipment, that, upon receipt 
of a statement shelfing the, excess cost as determined bl' 
the tinanoe officer ·pqine the carrier'• transportation 
ace ou.nt, I will either remit an amount sutticient to 
cover auch cost, or permit the application or so much 
of '111'1 1*1' as mq be necess&l')' to c01er such cost. It 
1s understood that this agreement will not prejudice 
7113 right ef appeal to the Comptroller General and the 
courts tor adjudication after such payment or, deduction 
bas been 111&de 1n case I teel that the amount thereof has 
mt been pl"Oper'.q determined. 

______ 19_ s/ Dwight R, Smith 
" 

Capt. A.C, 
{Title on pay roll) 9 
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At the same time, the accused accomplished Base Engineer Form No. 
24, dated l August 1946 (R 11; Pros Exs 21 .3). This form was completed 
i~ the accused's handwriting and read as follows, 

"SHIP TOt Na.met Capt Dwight R. Smith 

Address: 1324 S 1 Abe 

Sa.n Angelo Texu 

SHIPPER1 Names Capt Dwight R, Smith 

-,-c""a2""'t.,,________~;-;:i=-9·6:.:S::ll6~----
(Ranlc) (Serial ?lo.) 

Organizations __.5,.,_4_3__AA ________.....FB......,.U 

Phone No.1 _ __,l=--3..::1,..5...8___________ 

301-A Signer 

SHIPPINJ C0NrENrS1 Aug l 1946 

Household goods 

l - Refrigerator'' {R ll; Proa Exs 2, .3). 

Arrangement~ were made betwe~n :Mr. Paiva and the ac~used to pick up the 
accused •s effects from hie quarters {R 11-12). ·en the first or second 
day following completion of the necessary forms by the accused, Mr. 
Paiva and men of his unit went to accnsed 's quarters where the ace.used 
pointed out the furniture which he desired shipped (R 12). At tha'~ 
time the accused pointed to a l"efrigerator which he said was his re
frigerator, and which he desired shipped (R 12-13; Pros Ex 5A~.C). In 
accordance with accu3eci 's insti~uctions, Mr. Paiva and men of .his unit 
moved the refrigerator free the accused's qUa.I'.ters to th,e packing and 
crating unit (R 12-1.3; Pros Ex 5A-C). The acdused helped?.ir. Paiva anq. 
his men .iJUl.l the refrigerator out of his quarters am put it ·.on the 

· trailer (R 12-13; Pros Ex 5A-C). The refrigerator was t,hen taken to 
the packing and crating warehouse (R 12-13,; Pros MC 5A,-C). The re
frigerator taken frum the accused's quarters bore the Engineer number 
R-390 (R 12-13; Pros Ex 5C), ar:rl the serial number 0259688 (R 12-13; 
19, 24-i25, 27; Pros Ex SB)~ 

According to Hawaiian Air. Depot property reicords, a General Electric 
refrigerator of the same size and description as the refrigerator which 
accused sought to have shipped as his c.n and bearing.the same serial 
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number was requisitioned by the Quartermas~r Corps for installation in 
field and company officers I quarters at Hickam- Field, APO 953 (R 24; Pros 
Ex 7). This refrigerator was received on 13 N,ay 1940 (R 24; Pros Ex 7) 
and was initially installed at 104 A Beard Avenue, lU.ckam Field (R 2?; 
Pros Ex 6). Base Engineer No. R-390 was etched on the refrigerator (R 
25, 27). While there were no records to show that a refrigerator bear
ing Base Engineer_ No. R-390 and Serial No. 0259688 had been removed from 
104 A Beard Avenue to the accused's quarters, :!.t was the practice at 
Hbkam Field to move refrigerators about from one set of quarters to 
another without maintaining records of the moves (R 28). 

When ihe refrigerator arrived at the packing and crating warehouse 
!er crating prior to shiµnent, the Base Engineer No. and the Serial No. 
were checked with base :i:roperty records (R 19, 33). The refrigerator 
was identified as government property (R 34)and action to arrange for the 
shipment was stopped before any packing or crating had been accomplished 
and before the refrigerator could be removed from Hickam Field (R 14). 

The accused was questioned by Captain Thomas F. Halligan, then 
Assistant Pruperty Officer of the Base Quartermaster (R JO, 34). The 
accused expressed surprise that the refrigerator bore numbers indicating 
it as government property (R 34). He stated that he had believed the re
frigerator to be his ovrn and that some one might have exchanged refrig
erators with him while he was at Hilo on detached service (R 34). !,'hen 
asked by Captain Halligan if he had a bill of sale or other document for 
hiS refrigerator, the accused replied that he did, but these were in his 
201 file which he had sent on ahead of him to his home (R 34). The ac- · 
cused stated that a similar refrigerator had been given to him by his 
father-in-law as a present. (R 34). - ' . _ 

"Quite some time" before the accused departed for the United States, 
he-told Master Sergeant hobert B. Gilmore, who was then a Ground Safety 
Technician working under his supervision in the Ground Safety Office (R 
38-39), that he, the accused, had gone to the Base Quartermaster to check 
on the serial number of the larger of two refrigerators which were in his 
quarters and that he had been infcrmed that there was no record of this 
refrigerator (R 39-1+1). The accused had told Sergeant Gil.more that he,' 
the accused, had inspected the refrigerator for an A.rrrr;y serial number 
and could not find one (R 40--41). The accused told Sergeant Gilmore that 
he intended to take the refrigerator with him to the States (R 41}. 

The value of the government refrigerator which the accused sou~;ht 
to have crated anc s!-tlpped as his_ own was stipulated to be more than 
tl00.00 (R 30; Pros Ex 9). . 

Among the household effects taken from accused's quarters to the 
packing and crating warehouse for processing prior· to shipment were 
eight mattresses and three blankets which accused represented as his 
own (R 9, 13-18, :l?). With the exception of one ma:tress, all these 
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iteir.s were identified as military property of the United' States (R l?-le., 
29, 31-34, 38). Seven of the mattresses were Quartermaster issue and had 
been issued from the San .lntonio Quartermas'ter Depot (R 31-32; Pros Ex 
lOA-H., incl). The blankets 11ere identified as United States Army blankets 
issued by the Philadelphia Quartermaster Lepot (R 32-33; Pros ~ lll-C, 
incl). 

The court took judicial notice of paragraph Se, AR 35-6520., which 
provides that when an officer or other individual is relieved from a 
duty in respect ot which he holds property on memorandum receipt., he 
will without delay t'lll'n in the property or trans.fer it to an authorized 
successor., and effect settlement of his responsibility. When an officer 
or other indivi~ual is detached from duty at a post., camp, ar station 
tor duty in the field., for permanent change of station, or for separation 
from the service by resignation or discharge., he will similarly effect a 
settlerm,nt before leaving the station (R 36-3?). · 

The court also took judicial notice of pages· 4 and 8 of Aney Service 
Forces Catalogue QM 5-1~ which lists the price of mattresses as :,6.30 
each arxi blankets as $8.04 each (R 36). 

Prior to 1 J~ 1946, Sta.tr Sergeant Warren c. llathiase.n ·a member ot 
the 543d Base Headquarters and Air Base Squadron (Pros Ex 12) who was then 
on duty in the Hickam Field Gound Safety Office under the i.Jmnediate super
vision of the accused (R 41, 50, 64), entered into an arrangement with the 
accused. Under the terms ot this arrangement the accused agreed to over
look l/..athiasen's absences from duty in conaideration ot a payment ot 
$10.00 for each day's absence (R 50-51). Payments were to be made to 
accused's wife (R 54). At the same time the accused also agreed to rent 
his car to l!atbiasen far $10.00 for each time the car ,ras used by Mathiasen 
(R 51). Pursuant to the existing understanding between them, llathiasen 
absented himself' fran his duties on 1., 2, 3, and 5 Ju~ 1946 (R 50-53) and 
delivered $60.00 er $?0.00 to accused's wife, covering h:1.8 absencos tor 
four days and rentalfbr accused's car (R 50..51, 54, 56). 

During the period in question, :Mathiasen was neither on pass nor on 
furlough (R 50). The morning report ot .543d Heaequarters and A.ir Base 
Squadron tor l., 2., 3, and 5 J~ 1946 shows no rem.arks pertaining to Ser
geant Mathiasen (R 58-59; Pros Ex 12). 

Enlisted men of the first three grades were not authorized to be 
absent longer than twenty-i'cur hours without a 11l'itten pass signed by 
the squadron cOll!U.nder (R 58). It ns the duty o! the accu:Jed, as a 
depart~nt head, to_ report to the squadron commander the tailme ot e.ey . 
soldier assigned to his department to appear tor duty (R 58). 

The accused told Sergeant :Mathiasen that., inasmuch as Captain 
Handley, the accused's im'.ediate superior, llight question the accused 
and Sergeant Mathiasen about absence during the week the accused thought 
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it best that Mathiasen prepare a report purporting to represent a Ground 
Safety inspection of Hickam installations (R 53) covering the period of 
his absence. Sergeant Mathiasen did. pre:re,re such a report in which he 
stated that he had inspected various places on the field (R 53). In 
fact he had :made no sucla inspection (R 53). The accueed bad seen this 
report after Sergeant MathiaBen turned it in· (R 5J). 

4. The evidence .tor the defense is summarized as follows: 

The accused, after being c::iw1 warned of his rights by the defense 
counsel and the law member, electei to submit an unsworn statement 
through counsel which is summarieed below (R 6?~9) a 

In November 1945, the accused returned to his home in San.Angelo, 
Texas, !'rom Hickam Field on emergency leave. While there he informed 
his wife of his pending application for housing on the field and of the 
refrigerator shortage in the homes. They decided to have the accused's 
father-in-law ship their own re!'rigerator to them comercially. Com-

.mercial means were eelected inasmuch as the refrigerator had been 
damaged by the Quartermaster on a previoua shipment. On 23 March 1946, 
the accused 1s wife arrived at Hickam Field. Shortly thereafter, the 
accused and his wife received a telegram :f'rom his father-in-law stating 
that the refrigerator had been shipped. About. six weeks after the ae
cuaed '.s wife arrived, their furniture arrived arxl shortly thereafter, . 
their refrigerator arrived. The accused was absent on another island 
when the re£rigerater was delivered to his quarters at Hickam Field. 
His wife later informed him that she had had tlro enlisted men unpack 
the refrigerator and place it in the kitchen. 

During January, 1946 while living with Lieutenant Breedlove., the 
accused am Breedlove built two punees for which they needed mattresses. 
The eupply officer had none available., but, upon information supplied 
by the sergeant on duty at the time at that office, the accused and 
Lieutenant Breedlove went to the Pearl Harbor Sal.,age Yard (Navy) to 
obtain the mattresses. The officer in charge at the .yard told them 
to take what mattresses they wanted and sign for them at the office. 
They took about t,renty-f:1:ve or thirty mattresses and a.bout forty pil
lo1'8. The accused asked the officer what be should do with the articles 
1'hen he had no .f.'urther use for them. The accused was informed that, 
since he had acquired them from a salvage yard and the government had 
no further use .for them., t.he accused could keep the mattresses as his 
own personal property and the govermient could not, at a later date, 
cla±m. them back. The accused had informed Major Clodfelter, Quarter
master Officer, that be had acquired about eight mattresses !'rom the 
salvage yard 'Which he desired to ship home. :Major Clodfelter told the 
accused that be could do so if he attached a certificate to that e.t.rect. 
The accused did attach such a certificat~. 
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The accused stated that he had acquired the three blankets in question 
from the ))th Observation Squadron in A.tlama, Georgia•. Upon being trans
ferred from that organization, the accused asked the supply officer ,rbether 
he had to turn in the blankets ar whether in the alternative he could take 
them ~th him. He na in.farmed by the ~pply officer that he could take the 
blal.lkets with him as the squadron had plenty of them. He had kept the 
blankets and, when supply officers ot organizatiom to which he had bHn 
subsequently assigned had inf'armecl hia that tbe'y' did not want the blanket•, 
he had brought them to Hickam Field. 

Upon receipt of his orders transferring hill from Hickam Field, the 
accused teok copies of his orders to the packing and crating unit and ukecl 
that hi• furniture and refrigerator be picked up for shipnent to his home. 
He signed all the necessary papers and later assisted. Mr. Paiva, f'areman 
of the unit, to move his houaeheld good.a out of hie residence. The after
noon before the accused was to leave the field, he wu called by Captai.Jl 
Halligan and· informed that the refrigerator waa a goflrnment refrigerator 
and could not be cleared. The accused asked where his own refrigerator wu 
but no one wu able to prOTide the anawv. He thereupon told :Mr. Paiva not 
to crate and ship the goverment refrigerator. He also told the Quarter
master that after he arrived home he would send the papers far hia cm 
refrigerator and uked that the Quartermaster forward h1a refrigerator to 
him when feund. The accused had not attempted to deceive Mr. Paiva in an., 
way by signing the false statement. To the best o:t' hill knowledge and be-. 
lief, he had no ~overnment property in his peues1ion which had not. been 
properly cleared. 

In June, 1946, the aerused and hia wife decided to sell their ear be
fore departing for the mainland. Sergeant Mathiasen, of the accused'a 
office; wanted to buy it. It was agreed that the purchase Jriee would be 
il,000.00, and that, in the intervening time before the actual sale, the 
accused would rent the car to Sergeant Mathiasen for $20.00 each time Ser
geant Mathiasen used the ear. The car was to be returned by eight o'clock 
in the morning inasmuch as the aec'IE ed Is wife used it during the ~. The 
accused's wifedid'not like the idea of renting the car. Accordingly, the 

· price had been made purposely-high in order to discourage the sergeant, 
but he, nevertheless, agreed to the accused's terms. 

During the first nek of July, the accused assigned Sergeant Mathiasen 
to inspect the post for traffic conditions, cleanliness, and safety conditions. 
It was the accused's policy not to have the enlisted man assigned to this 
job report in each morning as the accused assumed, in·the absence of other 
an-angements, that the enlisted man was engaged in the performance of his 
duties. To the best of his knowledge and belief Sergeant Mathiasen ns 
actually performing his assigned job. The sergeant had turned in an inspec
tion report and the accused believed that the job would take an inspector 
a week to perform. During this week Sergeant Mathiasen rented the car from 
the accused about s:1% or senn times, pying the accused $20.00 for each use. 
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Mr. Alvin D. Bugbee, Foreman ar the Refrigerator Unit at the Hawaiian 
.ur Materiel Area, testified that when the accused was. Wormed concernillg 
government ownership of the refrigerator which he sought to have shipped· 
as his own, the accuaed Hid that it obviously was a mistake. He also 

. said that since it was a goverment refr~rator., it should not be shipped 
as bis own. He fllrther stated that be would locate the papers on his own 
refrigerator, and asked that it be shipped in the .event that it was found 
(R 64). . · · 

It ns stipulated (R 64; Def' Ex i) that the wife of the accused would 
testify that the accused owned a General Electric retrigeratar., seven-cubic 
foot aise, tba.t the accused was home in the aonth or November,· 1945 and at 
that time asked her father, Mr. Hollis N. Nutt or San Aneelo, Texas, to 
ship their refrigerator to them in Hawaii, and that this refrigerator ar
ri'fed later in Hawaii aIX1 n.s uncrated by two enlisted men. The accused's 
'Wife bad never told Sergeant Gilmore that she lmew Sergeant :Mathiasen was 
pa:ying her husband to show Sergeant Mathiasen present fer duty when be was 
not present. The accused's wife was informed by her husband that he was 
renting their car to Sergeant llatbiasen far $20.00 for each use. · 

It was stipulated (R 65; Def Ex B) that Lieutenant James Breedlove 
would ustif'y tba.t he and the accused went to the Pearl Harbor Navy Sal'fage 
Yard in January, 1946 and obtained some mattresses and pillows for use in 
their quartere on Hickam Field. They signed for these articles and were 
informed by the officer in charge that the Navy had no further interest 
in th3 articles and that the accused and Lieutenant Br~ed1ove might take 
the11 for their own personal use. 

Yr. P. v. Elliott, President or the Honolulu u-Drive issociation, 
testified that a uniform rate of tio.oo per 12-hour period and $20.00 
per 24-hour period was charged locally for the rental of cars (R 66). 
Deposits ranged fran $50.00 to $100.00,and no delivery or pickup serv-
ice was provided by a:ny member of the association, which included eighteen 
of the twenty...one operators in the county of Honolulu (R 66). 

5. In rebuttal the prosecution introduced into evidence District 
Order No. 83-.45, Office or Command.ant., 14th Naval District, Pearl Harbo;-, 
Territory of Hawaii, dated 2 November 1945, Subjects "Government Prop
erty - Unauthorized Use or {Scrap and Salvage)" , which provided that 
•No Government material of any kind may be drawn from any source or area, 
including the Ms.kalapa Dump, Sale 21 area, or elsewhere in the Fourteenth 

. Na.val District., unless such material is to be used for authorized govern
mental purposes. Under no circumstances may an;y individual withdraw or 
appropriate any such material for personal use or private gain * * * re
gard1ess of age, condi.tion or location.• This order further provided as 
followsa 11.lttention is invited to the fact that diversion of material 

·to private use is a serious offense punishable by court-martial in the 
case of military personnel or through the civil courts in the case of 
civilian personnel" (R 69-70; Pros Exs J3, .14). 
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It was stipulated that the records of all commercial shippers operat
ing between the mainland and the Territory of Hawaii indicated that no 
refrigerator had been transported from the United States to Oahu consigned 
to the accused (R 70-74; Pros EJi:alS-2,3). 

6. In surrebuttal the defense called Coxswain Edwin Playmale, who 
testified that he was in charge of the :Makalapa Storage Dump during January, 
1946, and that during that period mattresses were issued at the dump to any 
officer who wished to draw them :tor official use (R 74,-,76). He admitted, 
however, that :prominent signs were displayed about the Vakalapa Storage 
Dump stating that material therein would be drawn for official purposes 
only and would not be diverted to personal or private use (R 7g.;.ao). 

7. Under the specification of Charge I the accused stands convicted 
of knmringly and willfully applying 11 to his own use by"' causing to be de
livered for packaging for transportation to himself at a private address 
in the United States one (1) General Electric eight-cubic .f'oot refrigerator, 
value of more than $100.00; seven \7) mattresses, value of more _than $44,.00J 
and three blankets, value of more than $20.00, of a total .value of mar-e than 
4164; all property of the United States furnished :tor the military service 
thereof," in violation of Article of War 94. 

Jtisappllcation means the- de'i'otion to an unauthorized purpose tor the. 
party's Oft'n use or benefit. 

The elements of proof as stated in the Manual .f'or Courts...11.artial ares 

11 (a) That the accused ***applied to his own use 
certain property 1n· the :maill'l8r alleged; (b) that such prop
erty belonged to the United States and that it was furnished 
or intended .f'or the military service thereof, as allegea; 
(c) the .f'acts and circtl5:ltances of the case indicating that 
the act o.f' the accused was wrong~ er knorlngly done, as 
alleged; and (d) the "falue of the property, as alleged" (YCM 
1928, par 1501, p 185) • .. 

Uncontroverted evidence established that a General Electric refrigera-
tor ot tte same description and bearing the same serial number and the same 
Base Engineer number as the refrigerator. which the accused attempted to ; 
transport to his home as his own was requisitioned by the Base Quartermaster 
at Hickam Field for use as goverl'Jll8nt property in field and company otticers' 
quarters on Hickam Field. Thsre is uncontroverted evidence that this ref:rig
erator was received on l3 Jlay 1940 at Hickam Field al'Xi was installed at 104 

Beard .l"fenue. Although there wu no written record accounting for its 
presence in the acetµJed's quarters, competent testimoey indicated that tre
quent unrecorded transfers o:t government refrigerators from one set of 
quarters to another on Hickam Field were customary. There can be no reason
able doubt that the refrigerator which the accused caused to be remoTe~ from 
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his quarters for shipment to the United States was the same refrigerator 
·which was re.quisitiomd and installed in officers I quarters on Hickam 
Field as go"fernment property. The accused's guilty knowledge and intent 
was established by the testimony or Sergeant Gilmore., who testified that 
the accused had outlined to him bis pan to remove the government refrigera
tor as his own. Even without this direct evidence of the accused's guilty 
knowledge and intent., the court could properly inter such knowledge and 
intent from the fact that the acaised attempted to remove from his quarters 
as his own a refrigerator which was owned by the govermient. The cour\ 
cruld properly disregard accused 1s explanation or honest mistake as un
worthy of belief. No documentary evidence of any kind was submitted by 
the accused to substantiate his claim of ownership of a similar refrigera
tor and it was stipulated that no record of any shipusnt of -•uch a refrig
erator from the mainland to the accused in Ha.wail was found in the· files 
ot art:/ oommercial shippers serving the island of Oahu. Accused did not 
produce a copy of the telegram purporte~ sent to him by his father-in-
1.&w informing him of the shipment. Nor was the testimony of either of 
the two enlisted men who allegedly u.ncrated the refrigerator and paced 
it in the kitchen of accused's quarters offered by the accused. 

The three blankets for the misapplication of which the accused was 
found guilty were adequate]¥ identified as government property and the 
accused was unable to produce satisfactory evidence or legal transfer 
or c,mership to him.self. The court could properly infer guilty knowledge 
and im:.ent on the part of the accused. Accused 1s assertion of an. honest 
though mistaken belief or right could have been disregarded by the court 
as u.mrorthy of belief. Accused's unsworn statement was not evidence ex
cept for the admissions com:.ained therein and was entitled to only such 
weight and consideration as was deemed warranted by: the court (MCM: 1928, 
par 76). :Moreover, knowledge not only of the law but of Army Regulations 
is iresumed; ignorance is no exc'U3e (MCM: 1928., par 126!; .A.R 1.;..15·, par 1&). 

Values of all items or goverment· property misapplied by the accused 
were properly established b-t stipulations and by suitable A.rmy price lists 
of which the court took judicial notice. 

·In our opinion the evidence clear~ establishes that tbe ·accused mis
applied the refrigerator and blankets described in the specification, all 
of which were military property of the United States.,in the manner alleged., 
aai that such property was o! the value alleged. 

Similarly the record shows clear]¥ that the accused misapplied the 
mattre.saes described and that the mattresses were the property or the 

· United States and of the value alleged. 

There remains for consideration whether the evidence sufficiently 
establishes that the seven mattresses in•olved were military propertY 
o_f the United States. ' 
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It was sharn that the seven mattresses.were Army issue and that they 
bad been originally issued by the San 1ntonio Quartermaster Depot. Never
tblless, the evidence for the defense t,hat the mattresses bad .actually been 
obtained by the accused .t'rom a Naval imtallation remained uncontradicted. 

It ~ ·not inconceivable that Army mattresses ,rould be procured b1 the 
Navy. PresUllla.bzy when property orig~ procured tor the J.nr:, is trans
ferred to the Navy it ceases to be military property ,within the meaning of 
Article of. War 94• 

Conversely ,rben such property is returned to the .Army it ag&in becomes 
military property. 

ThB evidence showed that the accused obtained the mattresses from the 
Yakalapa Nav,y Salvage Depot. It was sharn that salvage materials 1'r0ll1 this 
dump were issued to military personnel tar official purposes only. Exist
ing Naval directives as nll as signs pi-ominently displqed at the salvage 
dump, plainly indicated that property obtained from the dump was to be used 
!or ·o.r.ticial purposes and that conversion to personal or pi-ivate use was 
unauthorized. 

Since the only authorized issue of' mattresses .f'ran the Makalapa Salvage 
Dump to Army personnel iras f'or official Plll"poses, it follon that any ·prop-. 
erty drawn therefrom by tbs accused as an Ari!¥ officer became property 

· furnished f'or the military service. 

Accordingly we are of the opinion that ~he recard of trial is legal'.cy
auff'~cient to support the timings· of guilty- of Charge I and its Specifi-
cation. · 

s. In Specification l of' Charge II it is alleged that the accused, 
rlth intent to deceive Mr. George Paiva, a government employee, executed· 
in blank a Certificate of' Personal Property Shipped, WD .100 Form No. 55-,,, 
109 1rherein it is stated in relevant part1 11 I CERTIFY that the follow-

. • ing shipnents * * * are intended by me to be. made at public expeme * * * 
and that the said goods are household or personal effects ***belonging 
to me,• which statem:int was made by the accused as true when he did not 
knew it to be true in that the property delivered for packing was property 
other thi.n personal and household effects of the accused. 

In order to suppcrt a comiction for the off'el'lSe alleged the record 
must show that it was both alleged azxl pt' OV'ed that the accuseda (a) made 
a .certain official statement, (b) that the statement was false,, (c} that 
thB accused certified the statement as true, when he did not know it to 
be true, and (d) that such false statement was ma.de with intent to deceive 
the P3rson to whom it was made (QJ 263366, C@lllpbell, 41 BR 58; CM 316750, 
Qrtiz-Aponte; CM 3181.6?, Green; CM 318705, Jacks on). 
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. . ' 

The evidence pertinent,, to this specification shows that the· accused 
requested Mr. Paiva, the foreman of the packing and crating unit. to arrange 
for the shipnent of bis ,personal effects to ihe _United States. In accord
ance with the established custom at the Hawaiian Air. Depot the accused signed 
in blank four copies of_ WD AGO f(l['m No. 55-lC9. Simultaneously he executed 

' a mimeographed form known as Base Engineer Form No. _24 wherein it is stated 
that the household goods to be shipped are: ' •1 Refrigerator.• A few days 
after these forms were executed Mr. Paiva and a_ crew of men arrived at ac
cused's quarters for the purpose or picking up the furniture to be included 
in the shipnent. The accused pointed out to the men miscellaneous pieces 
of .furniture including the refrigerator, blankets, and mattresses .discussed 
above. It ns shown that the mentioned items were not the accused's person-
&1 property. · 

Since the .term was executed in blank before the accused indicated to 
Mr. Paiva 1'hicll items were to be shipped it is clear that the execution of 
the alleged form certificate, standing by itself, did not amount to a mis
representation on the part of the accused. The actual misrepresentations 
made to deceive Mr. Paiva consisted of three separate acts: 

a. The delivery to Mr. Pai"fa of government property fer crating 
and shipnent to the Unitsd States u the accused •s personal property; 

' · b. The execution of BE Form No. 24 wherein the refrigerator was~ 
listed as the acc\lSed 1s personal household goods; and 

c. The execution or WD .A.GO Farm No. 55-109 in blank. 

Since only the last act listed above was alleged, and since the same 
act 110uld have been performed even if the accused had intended to ship only 
his authorized personal and household effects, we are of the opinion that 
the alleged execution or a blank certificate standiag by itself, in the 
circU11Btances of this case does not constitute the making ot a false of
ficial statemmt a.nd that the finding of guilty of the Specification of 
Charge n cannot be sustained. Had the specification alleged either the 
execution o! BE Form No. 24 or the delivery o! the goods in question to 
v.r. Paiva coupled with the execution ot 1i'D A.GO Form No. 55-109, the result 
YOuld have been different,' tor the evidence clearly shows a series of false 
official representations made with intent to deceive. 

9. Under the Specification of Charge III the accused stands COII\ficted
of wongfully taking from_ Stall Sergeant Warren c. Yathiasen the sum ot $L..O 
as a consideration tor knOWingly permitting the mustering ,in roll or morn
ing report of the 543rd Base Headquarters and A:ir Base Squadron tor l, 2., 
3, and. 5 Jv.ly 1946 to show as present for duty Staff Sergeant Warren c. 
l!athiasen ·,mo, as the accused well knew., was not. present, in violation ot 
.lrticle of War 56. 
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In rele-van\ part Article of War 56 providess 

•Any officer who knowingly makes a false muster of man 
or animal, or who signs or directs or allOll'S the signing of 
any muster roll knowing the same to contain a, false muster 
or false statement as to the absence or pq of an officer or 
soldier, or who wrongfully takes money or other consideration 
on mustering in a regiment, company or other organization, or 
on signing muster rolls, * * * shall be dismissed from the 
service and suffer such other punishment as a court-martial 
may d:irect.• 

A.lthough there is no discussion of A.rticle of War 56 in the 1928 
Manual for CoUl'ts--Kartial, the 1921 Manual contains a brief discussion, 
relevant parts of which are quoted belcwa · 

•,ANALYSIS AND PROOF•" 

* * * 
"The article defines a number of offenses which may be 

treated under the following heads& 
"I• Making fall!e muster. 
"II• Signing, directing, or allowing the signing of 

false muster rolls. 
11 III. Taking money or otbar consideration on muster 

or signing muster rolls. 
"IV. * * *• 

The elements of proof of the offense alleged as stated in the 1921 
Manual area 

"(a) That the accused officer made the muster of the 
organization or signed the muster rolls as alleged. 

"(b) That be accepted money or other consideration as 
a compensation or reward for making the muster or signing 
the muster rolls. 

"(c) That the taking of such money or other comideration 
was wrongi"ul-that is, without .legal excuse" (MCM 19211 Sec 
407, pp 339-.3/.l). 

· In discussing the 6th Article of War of the ~ticles of War 1874 (which 
then denounced the otfense alleged in the Specification) Winthrop stateda 

WThia article makes it an offense for an officer to 
accept or receive, direct~ or indirect~, a pecuniary or 

, other c0J11pensation in connection with, and in relation to, 
the making of an official lllUBter or tbs execution of a 
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muster roll. . Samuel, in remarking, with respect to the 
Corresponding British Article, that 'the taking of the 
gratuity is the act prohibited and is·or itself the sole 
offense I ds that if the same 'be received, no matter 
with what view on the part ot the person receiving it, 
or what effect it may afterwards have on the muster or 
on the signing of the rolls, the offense will be complete'. 
0 1Brien 1s coment is - 'The Article 1s explicit and makes 
no distinction whether the muster r·oll be true or false.'" 
(Winthrop's w.litary Law & Precedent., 2d Ed (1920 Reprint), 
p 554). 

The evidence pertinent to the specification under consideration sho..s 
that the accused accepted a bribe from Sergeant Mathiasen for failing to 
report to the officer charged with the responsibility of making the pertinent 
morning report, that Sergeant Mathiasen was in fact absent without propsr 
leave on the dates alleged. 

The record of trial presents two questions with respect to this speci
fications 

a. Is a morning report the equivalent of a muster roll within 
the meaning of Article of War 56? · 

b. If the first question is resolved in the affirmative it must 
be determined whether the accused accepted a consideration for :m&king a 
:m,uster or signing a muster roll. 

The mUBter is almost unknown in the present-day Army. It involved 
an actual physical verification of the p-esence or -absemce of each man in 
:t,ne organization, and the muster roll consisted of & list or all of the 
men in the organization with the status of each. 

Winthrop detines muster as follows a 

•The proceedings of muster may be defined as the assembl
ing, inspecting, entering upon tke formal rolls, and officially 
reporting as a CO'.llponent part of a Collllland o!' persons or public 
animals• (Winthrop., op cit, p 552). · . 

TM 20-2051 Dictionary or the United States Army Terms defines muster 
w1.as a 1111st of personnel of an organization in which the names and. 
grades are given. It is made up at an assembly or roll call, and it lists 
the names and grades of the men present or accounted for.• 

Attached to an opinion o!' The Judge .ld'Yocate General dated 23 January 
l9JJ there is a study recommending the abolition of. the muster roll. There
in it was stated that the purposes ot the muster roll are a 
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"l. To furnish a complete history of the orgaitl.zation 
far the period covered by the roll; 

"2. To i"urnish a complete military record ot every 
member of the organization for the period covered by the 
roll; 

•3. To enable the War Department to .furnish the 
Commissioner of Pensions data in connection nth pension 
claims made by former soldiers. 

•4. To enable the War Department to .furnish the 
Auditor for the-War Department information necessary to 
settle the accounts of certain soldiers. 

"5• To enable the War Department to answer inquiries 
from .friends, relatives and others regarding the whereabouts, 
physical condition, etc., of soldiers. 

•6. To enable the recruiting branch of The Adjutant 
General's Office to detel'llline the number of prospective 
vacancies in the various organizations• (File 72-201, Office 
ot TJAG, 24 Jan 1913). 

Notes attached to the same opinion include a study ot the origin ot 
the muster rollss 

"The Muster; Its Genesis. 

"The practice of mustering troops per1odicaJ.4r origi
nated in the days when cornmanrl:ing officers used to draw upon 
requisition the money necessary to J;a.Y their troops. In those 
days looting was authorized, rape was one. of a soldiers' per
quisites, and the practice ot making requisition tor pay for 
fictitious persons was not an uncollJllon form of graft. There
fore to protect the sovereign, a disinterested officer, usual.:cy 
a superior, would be sent around to verify, to muster the msn 
for whom pay had been requisitioned. The cozxiitions that then 
made musters. necessary ceased to exist years ago. 

"In our army the troops are mustered for pay on the la.,t 
day or each month, the muster being used when practicable, 
preceded by a minute .md careful inspection. Muster rolls 
are made· out bi--monthly, February 28th, April 30th, etc. 
In our navy the sailors are mustered quarterly, but the 
ceremony ot muster has no connection with the payment ot the 
sailors. .A. muster roll is made out for every muster. In the 
marine corps the marines are never mustered. However, muster 
rolls are made out month.J.¥. 

"In the British aI'Dzy' the practice of mustering troops, 
which was a most farm.al and serious ceremony, was discontinued 
twenty years ·ago. The troops were mustered every six months. -

• To-<lay in the British army the company ccmma.nder 's certificate 
that so many men are present is accepted. 
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11 Under present conditions with us it is almost :iJnpossible 
to conceive of a case of false muster of a man. However, the 
present proposition to abolish the muster roll does not contem
plate the abolition of the month:1¥ ceremony of muster." 

* * * 
"The object of the Articles of War relating to muster

* * * is, of course, to protect the Government against fraud 
in the payment of troops. The paper involved in this matter 
is, therefore, tre ~ r£.ll, am not the bi-monthly muster 
roll on which troops are never paid. Originally troops were 
paid on the muster roll, then called muster and pay roll, and 
the muster roll -was then as contemplated by th.a Articles of War 
the document by means of- which the Goverrnnent was protected 
against fraud in the payment of troops. But the present muster 
roll has been completely adverted from its original purpose, 
having been in this respect superseded by the present pay' roll 
-which is_ in reality a muster roll for pay * * *• The inspect
ing and musteri..."1g officer signs this certificate on the pay 
rolls 

'I certify that I have this day mustered 
this organ:ization, and find all present and 
absent are accounted for on this roll as required 
by Army Regulations.'" (File 72-201, op cit). _ 

Although the statute required onlythatamuster roll include each soldier's 
name am the duration of and reasons for aey absences since his last 
muster, the scope of the roll was gradually expanded until it included 
a brief history of the organization and of each individual in it, with 
information as to absences and changes since· the· last muster. It was 
the document upon which the :War Department relied to make up the detail
ed, connected history of each organization and each soldier. In 1913, 
the muster roll was abolished and the "descriptive list," forerunner of 

· the present service record, became the docu:aent in -which was recorded all 
information pertaining to the individual soldier. For some t;Jne, however, 
the "annual muster and pay roll11 was prepared. on the 31st of December of 
each year. The only information appearing on this roll, aside from the 
entries required to c0nstitute a pay roll, was a notation showing the· 
duration of and reasons f'or absence of each man who was not present with 
the organization on the annual muster day(File 72-120, Office of TJAG, 
24 Jan 191.3, ? Feb 1913). · 

In 1918, the preparation of muster rolls was discontinued, and there 
has been no muster of troops for pay since that t:iJne. When the 1920 re
vision of tre Articles of 1/ar was under consideration., The Adjutant; General 
recommended that Article of War 56 be omitted entirely from the revision. 
The Judge Advocate General pointed out, however, that the law still pro
vided far the "muster-in" and "muater-out11 of the militia and volunteer 
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forces, and that the requirement of a periodic muster could be restored 
at any ti.m:I by an administrative order. Therefore, since the presence . 
in the code of Article of War 56 did no harm, and although it was then 
considered as being inoperative, it was retained (3,00,2, JAGO, l Mq 
1920). . 

In jrfll3' Regulations 345-,400, 18 J.pril 194?, the morning report 1a 
defined as "the da~ history of the com~ or of the headquarters. It 
is a permanent, statistical and historical record, and its eveIItual custody 
rests with The Adjutant. General. * * *" · 

11.ill perso~l ot the J..:nq will be accounted for daily 
in the morning report ***AD¥ change as described in Section. 
III affecting the military status of personnel will be entered 
and described 1n the morning report.• 

In TM 2~05 
' 

(op cit) the morning report 1s defined 
' 

as tbaa 

"daily history or log of a company or similar unit. It shows 
the daily strength am official •tatus of the personnel ·or 
tb9 command. • It also contains a daily rec4ll"d or events, 
showing important changes or location or duty of the unit. 
The morning report is a p.,rmanent record as irell as the bane 
report of a unit.• · 

Viewed in the light cf the historical background· or the muster, it 
appears that the present~ morning reipOt't bu many or the attributes 
or the muster roll in use pr:-ior to 1913. Both ·contain -. record of events 
affecting the organization and the ubsences of the indivi.Guals 1n tbe 
unit. The morning report, however, lacks several element• which the 
muster roll included. These include the certificate of the mustering 
officer that he bad, by actual physical· count of the indi-.iduals listed, 
verified the accUt"acy of the roll, and tile direct use of the docllmlnt 
for pay purposes. . 

' Accordingly n are of the opbion that the present-dq morning re-
Ft is not the equivalent ot the muster roll within the meaning of ' 
Article of War 56. ·· · 

Even if the morning report were construed to be the equivalent or 
a muster roll, the proof' 1n the instant case is insufficient to support 
the offense alleged namely, the taking of money or other consideration 
for making a muster er signing the mU2ter roll. 

The morning reparts of the 543rd Base Headquarters and Air- Base 
Squadron, recei,red in evidence' as ~osecution Exhibit No. 12, were not 
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signed by the accused, nor was it his responsibility to prepare or sign 
them. The morning report, insofar as it concerned men of the accused's 
office, was made up from information furnished by the accused, but it 
does not; appear that the accused made any formal written report. Rather, 
he reported informally to the commanding officer of the squadron aey 
changes in the status of his subordinates. Since it does not appear 
that the accused made a muster, er signed aey document that could be 
construed as the equivalent or a muster roll, a conviction of a violation 
of the 56th Article of War cannot stand. 

It is clear,-however, that the acceptance by an officer of a bribe, 
i-n conmction with any of his official duties, constituted a violation 
o:f' Article of War 96 (CM: 224286, Hightower, 14 BR 97). The Board o:f' 
Review is there:f'ore of the opinion that the re(iord of trial is legally 
sufficient to support only so much of the finding of guilty of the 
Specification of Charge III as finds the accused guilty of that speci
fication except the words "mustering in roll or," in violation of Article 
or War ,96. 

10. The accused is I Z7 years of age, married, and a high school gradua.te 
with two years of evening study in a secretarial course at George Evening 
College. War Department records show that le enlisted as an Aviation Cadet 
on 15 >Jarch 1941 and was honorably discharged on 30 October 1941. He was· 
commissioned a second lieutenant, Air Corps Reserve, on 31 October 1941 and 
entered active duty the same date as a rated pilot. He was promoted to 
first lieutenant, Anr:, of the United States, on 17 September 1942 and to 
captain on 1 November 1944. He served as a pilot or observation aircraft 
in the European Theater or Operations .f'rom September, 1942 until August, 
1943, when he was hospitalized for l!linusitis and returned to the United 

, States, where he served as a ferry pilot. In September, 1945, he was 
transferred to Hickam Field, Oahu, T.H., where he served as a oo-pilot, 
as test pilot, and as Ground Safety Officer until July, 1946, ·when. he was 
retut"ned to the United States· far relief f'rom active duty. Prior to such 
relief, he was returned to Hawaii !or this trial. 

On 30 November 1944, the accused was punished under Article of war 
104, by a reprimand and a forfeiture of $100.00 of his pay, for failure 
to report as ordered !or a flight in connection with a .ferrying mission. 
His efficiency index is 35.82, and includes ratings varying .f'rom satis
factory to 5.0 (excellent). 

ll. The court was legally constituted and had jurisdiction or the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Review is of the opin
ion that the record of trial is legally sufficient to support t.be approved 
findings ct guilty of Charge I and its Specification, legally in.sufficient 
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to support the findings of guilty or Specification l 0£ Charge II and Charge 
II and legally sufficient to support only so much o! the approved findings 
of guilty or th3 Specifl.cation or Charge III as finds the accused guilty of 

. that Specification, except; tm words "mustering in roll or," in violation 
or Article or War 96, legally sufficient to support the sentence and to 
warrant confirmation thereof. A sentence to dismissal, forfeiture o! all 
pa;y and allowances due or to become due, and confinement at hard labor 
!or .two years is authorized upon a conviction o! violations of Articles 
or iiar 94 and 96. 

.·· ,:;?,· -
, ,~,d. · : Judgo Advocate/

( 

=: A?i _Judge Advocate 
')_· - . / / -~ 

C 
~efM ..-7 4 -..t-~, Judge Advocate 
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JAGH - CM 320884 ls\ Ind 

WD, JAGO, Washington 25, D. C. If :'.Lu.cj i? 
TOa Tbl Secretary- of War l 

I.' 
· . 

1. Pursuant to :&ucutiw Order No. 9556, dated 26 l&cy' 1945, there 
are transmitted herewith fer your action the record of trial and the 
opinion of the Board of Re-Yin in the ease of Captain Dwight, R. Smith 
( 0-1~9686), ilr Coi:pe • . 

2. Upon trial by general court-martial this of!icer 1188 fotn1d 
guilty- of the misapplication of an electric refrigerator, eight mattres
ses, and three blankets, 'military iroperty of the United States, of. 
total val1» of mare than $170, 1n Tiolation o! Article of War 94 (Chg 
I and Spec), o! making a false certificate, in -Yiolation ot Article of 
War 96 (Chg II, Spec 1), and ot accepting a bribe far permitting a · 
muster roll ar morning report to .talsel.1' show an absent enlisted man 
as iresent, in violation o! Article of War 56 (Chg III and Spec). ie 
n.s sentenced to dismissal, total forfeitures, and confineJDBI1t at bard 
labor for two years. Tbe reviewing authority- approved only so much of 
the finding of guilty- of the Specification of Charge I as invobes the 
:misapplication or one electric refrigerator, seven mattresses, and three 
blankets, militar1 pr-operty of the United States, of a total value of 
more than $164..00., api:rOfed the sentence and forwarded the record of 
trial fer action 'llllder Article or War 48. 

j. .6. swmm.ry or the evidence may be found in the accomps.nying opin
ion of the Board of Review. The Board :Ls or the opinion that the record 
of trial u legally satficient to support the approved findings of guilty 
or Cl:arge I and its Specification., legall.1' insufficient to supp<rt the 
!1ndings of guilt1 of Specification l of Charge II and of Charge II; legal
~ sufficient to support only 10 much of the finding o! guilty- of Charge 
III and its Specification as f'in:is the accused guilt1 of that specification 
except the words •mustari~ in roll or,• in violation of Article or War 96, 
legally sufficient to support the sentence and to warrant con!'irmation 
thereof'. I concur in that op:illion. 

Cn ar aboat. 1 A~ust 1946, tm accused was relieved from duty at Hickam 
Field., Oahu, T •••, where be 1188 furnished goverllJISnt quarters, and ordered 
to a separation center in the United States tor relle! from active duty. 
Be bad hia personal property removed from his quarters and transported to 
a warehouse for picking and shipment- to the United States. Wi1hit, he re~ 
moved an electric refrigerator., seven mattresses, and three blankets, all 
goverllllBnt pr-~rty. 

An enlisted man ot the accused's office was absent on tba 1st, 2d, 3d, 
" and 5th of July 1946. Ba paid the accused $10 per day., in return !or which 

sum tte accused, by agr'eemant., !ailed to report the absences. 
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I reconmend that tha !iltdings of guilty or Charge II and the Specifi
cation thereof be d.1.sapproved, that oozy so much or the findings of guilty 
of Charge III and its Specification be approved as finds the accused 
guilty of that specification except the 'WOI'ds •mustering in roll or,• in 
violatiai of Article of War 96, that the sentence be confirmed, that .a 
Branch United States Disciplinary Barracks be designated as the place or 
confinel1J3nt and that the sentence be carried into execution. 

4. Inclosed is a farm or action designed to carry the f'orogoing 
recommendation into effect, should such recommendation JZSet with yorir· 
aPi:roval. 

I ' • \,·, i. \' 
l ' 1~-~~ .. ~_.......... _ 

2 Incls THOMAS H. GREEN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General 

, ( a.:~.LO. '?.77, 27 Aug 19hi). 
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------------------------------

------------------------------

WAR DEPARTMENT 
In Office of The Judge Advocate ()..feral ~223) 

Washington 25, D. c. 

JAGK • CM 320957 

UNITED STATES ) 
) 

~ ) Trial by G.C.M., convened at AU' 
) Overseas Replacement Depot, Ce.mp 

Pri.vate PAUL D. BOONE (RA 44090981)., ) Kilmer, New Jersey, 11 March 
attached unassigned Squadron K, 106th) 1947. Dishonorable discharge 
Army Air Forces Base Unit., J.AF Over- ) (suspended), total forfeitures 
seas Replacement Depot, Camp Kilmer• ) and confinement for one (1) year. 
New Jers~. · ) Branch U.S. Disciplinary Barracks, 

) Fort Knox, Kentucky. 

HOIDING by the BOARD OF REVIEN 
SILVERS, :MoAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the above named soldier, having 
been examined in the office of The Judge Advoce.te General a.nd there found 
legally insufficient to support the findings of guilty e.nd the sentence, 
has been examined by the Board of Review. 

2. Accused was tried upon the following charge am speoificationa 

CHA.RGEa Violation of the 58th Article of War. 

Specifications In that Private Paul D. Boone, Attached LT:nas
·signed Squadron K, 106th Arrey Air Forces Base Unit, Army ;Ur 
Foroes Overseas Replacement Depot, Ca.mp Kilmer, New Jersey, did, 
while .enroute from Army Air Foroes Overseas Replace!T,ent Depot, 
Kearns, Utah to Army Air Forces Overseas Replacement Depot, 
then at Greensboro, North Carolina, ·on or about 28 Aarch 1946 
desert the service of the United States and did remain absent 
in desertion until he was apprehended by military police at 
Ca."Ilden, ..South Carolina on or about· 10 January 1947. 

He pleaded not guilty to and was found guilty of the c~arge and specification. 
He was sentenced to be dishonorably discharged the service, to forfeit all p&y 
and allowances due or to become due, and to be confined at hard labor, at such 
place as the reviewing authority might direot for one and one-half years. The 
reviewing authority ~pproved only so much of the se?tence as provided for dis
ho~rable discharge, forfeiture of all pay e.nd allowances due or to become due, 
and confinement at hard labor for one year, ordered the sentence ~s thus modi
fied executed but suspended the execution of the dishonorable discharge until 
the soldier's release from confinement am designated the Branch United States 
Disoiplina.ry Barracks, Fort Knox, Kentucky, as the place of confinement. The 
result of trial was published in General Court-Martial Orders No. 14, Head
quarters, First Air Force, Fort Slodum, New York, 21 March 1947. 

3. On 3 1farch 1946, accused was relieved from attached unassigned Squad-
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ron o, 467th Arrey Air Foroes Base Unit, Kearns, Utah, and transferred to 
Army Air Foroes Overseas Replaoement. Depot, Greensboro, North Carolina, to 
which station he was ordered to report for assignment and duty on 28 Maroh 
1946 (R. 6; Pros. Exs. 1,2). There was introduced in evidence, without ob
jeotion by the defense, e.n extraot copy of t. morning report entry of Squadron 
M, 106th Arm:, Air Foroes Base lmit, Arrey Air Foroes Overseas Replacement Depot 
(R. 6,71 Pros. Ex. 3). This entry read as followsa 

"11 Feb 47 
CORRECTION (21 Jun 46) 

Boone Paul D • • • Pvt 
Enroute to join to AWOL 0001 3 Mar 46 

/s/ LLOYD N LEWIS CA.PT . AC 
SHOUID BE 

Boone Paul D • • • Pvt 
Enroute to join to AV#JL 0001 29 Mar 46

/s/ NICHOLAS J SCHOLZ 
lat Lt AC" . . 

The morning report containing this entry was submitted at Camp Kilmer, New 
Jersey. It wa.s stipulated by a.n:i between the proseoution, defense and ac
oused that accused was apprehended by military authorities at Camden, South 
Carolina., on or about 10 January 194 7. Aceused, having been a.dvis ed of hi• 
'rights as a witness, elected to remain silent (R. 7). 

4. The record of trial is sufficient to support a conviction of desertion 
if the oorreoted morning report entry set out above is competent to establish 
that accused entered upon e.n absent without leave status on 29 March 1946. 
Sinoe the oourt, in oloaed session, or the reviewing authority, may have ta.ken 
judicial notice of the provisions of Movement Directive, Headquarters,· Army Air 
Forces, 25 July 1946, a.a amended by Amendment No. 2, 29 August 1946, •• will 
do so here. The mentioned directive authorized the movement for permanent 
change of station, "by l Oot 46,• of the A:rm.y Air Forces Overseas Replacement 
Depot and the 106th Arm:, Air Forces Base Unit (ORD) from Greensboro, North 
Carolina, to Camp Kilmer., New Jersey. It is thus apIB,rent that on 28 "1.roh 
1946 the Overseas Replaoement Depot was still loca.ted a.t Greensboro, North · 
Carolina, and that aocused would have enoountered no difficulty in complying 
with bis orders. 

There being a preaumption of regularity in the oonduot of governmental 
aftaira, it is a fair usumption that the person who made the corrected 
JDOrning report entry in question did not usurp otfioial duties which had 
not legally devolved upon him and, therefore, that aooused had properly been 
assigned to the reporting unit by its parent organization, the replacement 
depot to whioh accused had been ordered to report and whiohwu looated at 
the aame station (CM 277800, Hill, 61 BR 221). The original entry of 21 -
June 1946, showing accused·abaent without leave on 3 March 1946, wu obviously 
ina.oourate, for acoused was not due to report until~ March 1946, but this 
entry wu "corrected" on 17 February 1947 so as to show that his. absence , 
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without leave commenced on 28 March 1946. It will be noticed that this cor
rection was not ma.de until almost eleven months after the event reported 
upon, that the corrected entry wae made at Camp Kilmer, New Jersey, whereas 
the failure to report and its resulting unauthorized absence allegedly oc
curred at Greensboro, North Carolina., and that the corrected entry and the 
original entry were signed by different persons, 

It has been held that morning report entries need not, necessarily, be 
made contemporaneously with the happening of the events recorded and that, 
therefore, a delayed entry need not be denied evidentiary value solely be
cause of the delay, it being presumed in the absence of a showing to the 
contrary that the person making the entry had personal knowledge of the 
facts recorded. (CM 302006, Sweezy, 26 BR (El'O) 277,279; CM 306331, Golej, 
26 BR (ETO) 193, 195.) In the instant case, however, although there ma.y 
exist a permissible inference that the corrected entry was the result of 
personal recollection of past events by the parson who made it, the great 
length of time between accused's initial absence and the date of the entry 
in question, the change of station of the reporting unit from Greensboro 
to Camp Kilmer and the oircumsttmce that the corrected entry and the original 
entry were signed by different persons, give rise to as strong a.n inference 
that the corrected entry was not based upon the personal knowledge of the . 
person ma.king it but, rather, that it was based upon information the report
ing officer, having the duty to ascertain the facts, had obtained from other 
sou~ces which did reflect first hand knowledge that accused had not been 
present with his assigned unit on 29 Ma.rah 1946 or thereafter. 

Paragraph 117,!_ of the Manual for Courts-Martial, 1928, provides that, 

"An official statement in writing••• is admissible when the 
offioer or other person making it h~d the duty to know the matter 
so stated and to record it; that is, where an official duty exists 
to know and to make one or more reoords of certain faots or events, 
each such record, including a permanent record compiled from mere 

• notes or memoranda, is competent (i,e,, prim.a facie) evidence of 
such facts and events•••• For instance, the originals of an en
listment paper••• and morning report are competent evidence of the 
facts recited in them, except as to entries.obviously not based on 
personal knowle~ge. •••" 

The Manual, then, as well as the common law exoeption to the hearsay rule, re
quires only that a.n official record, to be admissible in evidence, be ba..sed 
on personal knowledge and t"ha.t the public official making the entry havethe 
duty to determine the facts recorded and to enter them in a public document. 
There,is no requirement that the person by whom the entry is actually made 
have him.self personal knowledge of the facts recorded, it being sufficient 
that he had the duty to ascertain such facts through the personal knowledge 
of his su~ordinates or informants, It is in this manner that his entry is 
~~ personal kno~ledge, the observations of his agents in the matter 
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being legally a.ttributable to him. A morning report ocoupiea no uniqu• ata.tua 
in the la.w of evid•no•, 1 t being no more or leaa a. public document than is a. 
reoord of birth. The registrar or vital atatistioa who enter• the ra,t or 
John Doe'• birth in his record book obviously ha.a no persoD&l knowledge ot 
John Doe's birth. Thia entry, haw-ever, is based on peraonal knowledge, for 
the attending physician or parent trom whom~registrar derivea his in
formation ha.a been a witneu to the event or ita ruulta. Furthermore, 
credence is given to recitals in public document• not only ~eoa.uae of the 
existence of a. duty to make them but also beoauae, being on file in a pub-
lic offioe and available to those ha.Ting an interest in their contents, any 
errors they may oonta.in are peculiarly susceptible of discovery and co·rrec• 
tion. 

The exception to the hearsay rule with which we are here concerned ha.a 
been well stated by Professor Wigmorea 

"It haa already been seen that an euential qualitioa.tion 
of a witneu is t~t in general his knowledge or belief ahould be 
baled on personal observation& and tha.t testimony baaed on anything · 
short of this ·1s rec.1in.ble only in a few classes of oases in which: 
the source of knowledge 1s· tor practical purpose, equiva.lent to. 
personal observation. --- Must the officer whose statement is admitted 
have personal knowledge of the thing recorded, certified or returned? 
In general, there can be no doubt that the principle a.ppliea here a.a 
elsewhereJ but the principle itaelf need not be and ia not judioially 
employed to tm extenj; of unpractical strictness J and ---- it ha.a 
its ~ualifications and exceptions, ba.aed on good sense a.nd practical 
convenience.---~ Assuming still that the transaction is one in ita 
nature required to be done by or before an officer, there are never
theless many claasea of public office, in which the work mu.et be 
apportioned among subordina.tea. Clerks and treuurers, for example~ 

• have in populous diatriota one or JDOre, perhaps aco~ea, of asaiatanta, 
to whom varioue pa.rt• or the work are uaigned1 the ohier officer, · 
on whom the general duty rHta. retaining only a aupervisory tuno
tion, -and ra.rely doing in person the a.eta of -recording, returning 
or oertifying. This ia well undetatood and fully aanotioned aa a 
proper and neceuar,y mode of securing the performance ot the otti• 
oia.l duty. The aubstantin law reoogm.sea thiaa and it would be · 
impossible and inoonaiatent in the law ot evidence to retuae equal 
recognition. When auoh an otfioer'• record or certificate ii made. 
u one aupposea tha.t the ohiet officer hi:maelf has ha.d personal knowr
ledge of the da.ta atated onr his name. It cannot be doubted that 
suoh otfioia.l ata.tementa are a.dmiaaible. His duty makes him reapon• 
aible .tor error• or defaults th•rein. no matter whose -tihey are, and 
his duty should equally autt10• to adait auoh ata.tementa. The ques
tion, it should be noted, b not whether a. atatement in the deputy'• 
own llall8 1a admiuible, but whether a atatement ooming in the name 

' 

http:oonta.in


of the offioer himself is admissible if it appeara that he 
made it, not on personal knowledge, but on the.faith of a sub
ordinate's information•. Sinoe the general nature of the offi• 
oial duty requires that the assistance ·or proper subordinates 
must be relied upon for its performe.noe, it follows necessarily 
that the same assistance :may·be relied upon for the due. record
ing of things done. On principle, therefore, there seems to be 
no objeotionJ and practical necessity certainly demand.a the 
same result." (Wigmore on ~vi.dence, 2d Ed., sec. 1636. )_ 

(See alao United States v. {2yer (113 F. (2d) 387,397) and Ches. & Del. 
Canal Co. v. United States 50 U.S. 123,128).) 

The rule concerning the admissibility of public, that is, official 
records, as set forth in the Manual for Courts-M~.rtial (quoted above) has 
been similarly interpreted. In reply to an ~fficial inquiry as to the 
admissibility of certain morning report entries, the Assistant Judge Ad
voce.te General in charge of the Branch Office of The Judge Advooa.te General 
with the Mediterranean Theater of Operations .had occasion to saya 

"Paragraph 117a of the Manual for Courts-¥.artial provides, 
among other things,-that a 'permanent record com.piled from mere 
notes or memoranda.' is competent evidence of the facts and events 
recorded. Knowledge of the fe.cts and events need not therefore 
be founded in the immediate visual sense of the recording offi
cer. On the contrary, the test as to whether an entry is com
petent evidence lies in determining whether the.entry is the 
prescribed, original and permanent record of the fact or event 

~ as ascertained or· verified by the recording officer from sources 
recognized by competent military orders or custom as authentic 
for record purposes. 

11 The Manual for Courts-Martial excepts frcm the rule of 
competency those records, including morning reports, which are 
'obviously not based on personal knowledge.' The exclusionary 
rule is not construed to prohibit the use of entries oompiled 
from memoranda where the entries oonatitute the first prescrib~d 
permanent record of the £acts or events and where competent 
military orders or oustom contemplates the use of the memoranda, 
although the use of the memoranda. may admit elements of hearsay 

· in that the memoranda are prepared by persons other than those 
who make the permanent record. Military oustom supports this 
view. It is well known that in the preparation a.nd authentica
tion of morning reports by company commanders it is not unusual 
for them to utilize data and memoranda furnished by other military 
personnel of the company for the purpoae of determining the facts 
and events recorded." (lat Ind, AJAG to Soll,· 1st Armi Div, 17 

• Feb 19441 Dig Op :OOTJA.G, MXO., P• 39.) 
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Although the correoted morning report entry here in question may well 
have been p~·edica.ted upon information obtained l:iy the reporting officer from 
sources other than his own personal knowledge, it does not follow that the 
information so relied upon was not itself based on personal knowledge. We 
must assume that the person who made the entry properly performed his duty 
and asoerta.ined the truth of the facts recordec by him through dependable 
and officially recognized channels. Me are of the opinion, therefore, and 
so hold, that the corrected morning report entry here in question was properly 
adrdtted in evidence ard is sufficient to establish the inception, on 29 
l~rch 1946, of an absent without leave status on the pa.rt of accused. 

5. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support the findings of guilty 8.Ild the sentenoe. 

Judge Advocate 
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1·iAR DEPARl'MEN.r 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 320998 

UNITED STATES ) A..."IU.fY GROUND FCRCES, PACIFIC 
) . 
)v. Trial by G.C.M., convened at 
) APO 958, 13 January and l 

Private WARREN A. F.lRR.AR ) February 1947. Dishonorable 
. )(RA 36888660), 20Sth discharge and confinement for 

:Military Police Com~, ) one and one-half (l½) years. 
APO 954 ) The Post Stockade at APO 957 

HOIBI:00 by the BOARD OF REVJEW 
HorTE?£TEIN, SOLF, and SMITH, Judge Advocates 

,. 

l. The Board of Review has examined the record of trial in the 
~ase of the soldier named above. 

2. The accused was tried upon .the following Charges and Specifi-
-ims a · 

CHARGE Ia Violation of the 96th Article of war. 

Specification la In that Private Warren i. Farrar, now a 
member of the 208th Military Police Company, 602nd 
Military Police Battalion, APO 954, then a member of 
the Army Personnel Cent.er, Oahu, APO 969, with intent 
to deft-aud the United States Govermnent, did at the 
said Ai:my Personnel Cent.er, . on or about:. 7 September
1946, unlawfully pretend to Captain F. w. Shimmel, 
Finance Department, a Fina.nee Officer of the United 
States Army, that he, the said Warren A. Farrar, was 
a Technical Sergeant, well Im~ that said pretenses 
were false, and by 11Sans thereof did fraudulently ob
tain ft-om th! said Captain F. W. Shimmel the sum of 
$70.00 in lawful currency of the United States. 
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Specification 21 In that Private Warren!. Farrar., now a 
member of the 208t.h Military :Police COlllps.ny., 602nd 
Military Police Battalion., A.PO 954., then a member c.,f 
the ~, Personnel Cent11r, Oahu., A.PO 969, with intent 
to dei'raud the United States Government, did at the 
said A.rm:, PersOMel Center., on or about 17 September
1946, unlawfully pret3nd to Captain F. w. SM.llllllel., 
Finance Department, a Finance O!ticer of the t.Jnited 
States Army, that he., the said Warren A. Farrar, was 
a Technical Sergeant, well knowing th.it eaid pretenses 
were :f.'alae, and by lll8anS thereof did .fraudulently ot-
tain from c.he said Captain F. w. Shimmel th~ sum or 
;60.00 in lawful currency o.t' the thited States. 

Specification 31 In that Private Warren A. Farrar, now a 
ir1em;)er of the 208th WJ.!i:.ary Police CQllpany., 602nd 
Military Pol1ce Battalion, APO 954, then a member c.r 
t-he A.rm:, Personnel Center, Oahu, APO 969, with intent 
tc defraud the Jnited States Government, did at the · 
said !-.:rmy Personnel Center, on or about 5 Oc.tober 1946, 
unlawfully pnitend to Cap\,ain F. w. Shimmel, Finance 
Depe.rtment, a Finance Ofticer of the United States 
Army, that hu., th~ said Warren A. Farrar, "-.1.8 a 
Tech.,ical Ser·geant, well knowing that said p.-etenses 
were false, ..J.11d by mesns thereof did :f'rau6.ulentl;y ob
tdn f'rcn the said Captain F. W. Sh:imn--91 the sum of 
$70 .oo in lawful currency of the United States• 

Sµcification 41 .In that Private Warren A. Farrar, now a 
membtir of the 208th :U.il!.t.ary Pulice Can.pe.ny., 602nd 
MUitary Polictt Battalion, APO 954, then a member 
or the Army Personnel Center, ~hu., APO 969, rlth in
tent to defraud the United States Government, did at 
tr.e sai~ Anry Personnel Center, on or about 12 Octoter 
1946, •mlawful~-Y pretend t~ Capta:lr. F. YI. Shimmel, 
Financ-.e Depart.l!b3r..t, a. l'ina.nce ,.)t'ficer of the Unlted 
$~ates J.:rrrry, that he, tl,e said Warren A• Fa'.Tar, was 
a Technical Sergee.nt, well !mowing that said pret.anses 
were false, ~nti by means therenf did fi-Audul'lntly ob
t.ain from tw said Captain F. w.. Shimmel the sum of 
$50.00 in ls.wf't.il currency or the United States. 

Speci.t'icatio.a 51 1n that Pl- ivate Warren A.. Farrar., 208th 
.Military Police. Conpany, 60~d :Military Police Bat
talion, A.PO 954, did, at Fort Kamehameha, Oahu, 
Territory of P.awali, i"rom on or about 18 October 1946 
to on or about l »o,,ember 1946, ·wrongf'ul~.y appear at 
Fort lamehsmebR., '6hu1 Territory of HAw.tJ.li, wearL,g 
Technic.u Sereeant. 's insi,enia. 
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i 
CHARGE na Violation of the 69th 1rticle ot War. 

Specification.: In that Private Warren A. Farrar, 208th 
. Military 'Police Canpany, 602nd Military Police Bat

talion, APO 954, having been duly placed in arrest 
at Fort Kamehameha, Oahu, Territory. of Hawaii, on 
or about l November 1946, did, at Fort Kamehameha 
on or about 9 November 1946, break his said arrest 
before hens set at liberty by proper authority. 

The accused pleaded· not guilty to Charge I and its _Specifications, guilty 
to Charge II and its Specifieation, am was tound guilty of all Speci.ti
cations and Chl.rges. Evidence of three previous convictiom ns introduced. 
The accused was sentenced to be dishonorably diacharged the service, .to tor
teit all pay and allowances due or to become due, and to be confined at hard 
labor for five )ears. The reviewing authority approved the sentence but 
reduced the period of confinemrnt to one and one-halt' years and designated 
the Post Stockade at !PO 95?, or elsnbere as the Secretary of War may direct, 
as the place of confinement. 

3. Specifications l, 2, 3, and 4 or Charge I each aver that the ac
cused, with intent to defraud the United States, unlawfully pretended to 
be a technical sergeant to Captain Shimmel, a finance officer, well knowing 
said pretense to be false, and that by means thereof did ~audulentl:, obtain 
a certain sum of money from that finance of!icer. Specification 5 or Cl».rge 
I avers that accused wrongfully ,rore the 'i.nsignia ot a technical sergeant. -

With respect to the findings of guilty ot Charge I and its Specifica
tions, the principal question :i;:resented by the record is whether the accused., 
a former technical sergeant, had notice, actual or constructive, that be had 
been reduced to the grade of private by reason of the execution of the sen
tence by a special court-martial. The evidence pertinent to our consideration 
of this question is summarized as follows 1 · 

a. Far the prosecutiona The accueed 1t'88 shown to be in the 
military service (R 9, 19) • On 12 June 1946 accused, then a technical 
sergeant., ns tried and tound guilty by a special court-martial convened 
at Camp Kilmer, New Jersey. The approved sentence iJl.posed a forfeiture or. 
pay in the amount ot #?6.oo per month far six months. A. copy of Special 
Court-Martial Order No. 181, Headquarters Overseas Replacement Depot, Camp 
Kilmer, New Jersey, dated JJ June 1946, which promulgated this sentence, 
was re-:eived in evidence., 'Without objection., u part of prosecution's 
Exhibit 5. On l August 1946, acCU8ed, still a technical sergeant, ,ru · 
again tried and found guilty by a special court-martial at Camp Kilmer, 
New Jersey. He was sentenced to be reduced to the grade of irivate, to 
be confined at hard labor for two months and to forfeit $49.00 or his 
pay per month tar six months. This sentence was approved, but the con
finement was suspended. A. copy of Special Court~tial Order No. 845, 
Headquarters Overseas Replacement Depot, Camp Kilmer, New Jersey, dated 
l August 1946, which promulgated this sentence, was also received in evi
dence, lfithout objection, as part of prosecution's Exhibit 5 (R 8). 
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A. page ot tbB pusenger list i:repared and pablllbed at Camp Xilmer tor 
the ship which transported accused t.raa New York to Han.ii was receiTed in 
evidence, withO\tt. objection bf defense, as prosecution's Exhibit 6 (R 8) • 
.lccused •1 came appeared on this 11st as tollows a 

. 11 ».RRlR llllREN A. 36888660 PVT C 9 ~ 74S1 

Hie grade as •Pvt,• bad been penciled out am "T./Sgt• bad been written in, 
along

. 
rlth other pencil changes en the 

. 
same page. 

A. written pre-trial statement ot the accused was admitted 1n H'idence 
as prosecution's Exhibit 7. Thia statement reada, 1n :material pert, as 
follont 

• * * 
•On or about the 1st ot A.ugust 1946, I was arranged be

fore a Special Court Martial and COIIYicted at Camp Kilaer, 
NeY Jersey, at which time I was in!cr:med by the Court that 
I was to be reduced to the grade ot a private and to forfeit 
torty-mne dollars ($49.00) per month tor a period of six 
months and to serve two months at hard labor. I was confined 
at the Poet Stockade, however on or about the 9th ot .lugust 

· 1946, I wu released and ent.ered on shipping orders to lea-ve 
Camp Xilaer tor the Ha:n.iian Islands. While in the Casual 
Com.p&!J1' awaiting ahipaent 8JJd .iroceseing tcr shipnent, I was 
:i-1.d tor the month ot Jul.J 1946. When I was paid, it was a 
TecluwJal Sergeant. I asked the COlll!Bndi.ng Officer, a llajor 
Wise, 1t I was still a Technical Sergeant or 1t I had been 
reduced, and Wormed him on mr Court.Martial. He (Major 
Wise) stated that be did not know but would check up and 
find out tor me. TbB following day while boarding the ship, 
Major Wise 1n:t01'!19d me that he had checked '11!1 records, to 
that et.tect aJld that no Court-l!artial had been recorded. 
Therefore he m of the opinion that I was st111 ·a Technical 

• Sergeant. Having been informed of this by Major Wise, I pat 
m:, Technical Sergeant chevrons on again and asswned the poai,
tion ot Sergeant Major aboard ship. From the 9th Augw,t 1946 
until on or about the lat. Nowmber 1946 ,I 1'Qre Technical 
Sergeant chevrons and drew pe.7 accordingly. I wu informed 
by the Ccmmanding O:tticer, ~8th Military Police Com~, 
1PO 954, on or about the 11th ot November 1946 that I was 
a p.-ivate.• 

It was stipalated bet-.een the proeecution, detenee and accused that 
during the months inclnded between Jufy 1946 and January 1947 accu:sed be
came ..indebted to the Govennent in certain .tixed sllJDS, by reason ot court-
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martial sentences, in the following amounts: July, $76.00; August, $125.00• 
September, $125.00J October, $125.00; November, $l6o.oo; December, $125.00; '. 
and January, $49.00; and that his military earnings were .further depleted by . 
a dependency allotment in the amount of $22.00 per month which bees.me ef
fective as of l September 1946. This stipulation, in written form, was 
accepted in evidence as prosecution I s Exhibit 8 (R _8). 

On 7 September 1946 accused received a partial payment in the amount 
of $70.00 on Voucher No. 2450, accounts of Captain F. w. Shimmel, Finance 
Departnent. A certified photostatic copy o.f this pay voucher: was admitted 
in evidence as prosecution's Exhibit 1, without objection by defense (R 6). 
On 17.September 1946 accused received a partial payment in the amount of 
$60.00 on Voucher No. 2752, accounts of Captain F. w. Shimmel, Finance De
partment. A certified copy of this pay voucher was admitted in evidence as 
prosecution's Exhibit 2, without objection by defense (R 6) • It was stipu- · 
lated that accused received these, two partial payments from Agent Finance 
Officer Lieutenant Alvin L. Tanner (R 6). On 5 October 1946 accused received 
a partial payment in the amount of $70.00 on Voucher No. 3342, accounts of 
Captain F. "if. Shimmel, Fine.nee Departn:ent. A certified photostatic copy of 
this pay voucher was· received in evidence as :irosecution's Exhibit 3, lfith
out objection by defense (R 7). It was stipulated that accused received 
this payment from Agent Finance Officer Lieutenant Masakatsu Hisaka {R 7) • 
On l2 October 1946 accused received a partial p.yment in the amount of 
$50.00 on Voucher No • .3549, accounts of Captain F. w. Shimmel, Fina.nee 
Department. A certified photostatic copy of this pay voucher was received 
in evidence without objection by defense as proseoution 1s Exhibit 4 (R 7). 
It was stipulated that accused received th:18 payment from Technician Fourth 
Grade Harold w. Hagen, cashier !or Captain Shimmel. The accused was listed 
and paid on these pay vouchers as a technical sergeant and in each in.'3tance 
affixed his signature immediately after the typewritten indication of that 
grade. 

F:frst Lieutenant John P. L1cDo.n all testi!ied that accused was trans
ferred to his organization, the 208th :Military Police Company, 602d Military 
Police Battalion., Oahu, on orders that gave his grade as technical sergeant 
{R 9-10). The record also shows that a copy of Special Court-Martial Orders 
No. 845, was not mailed !ran Camp Kilmer to accused 1s organization in Hawaii, 

·for entry in his service record, until about 26 Augu8t 1946 {Pros Ex 5; R 7-
8). 

b. For the defense.: The accused, after being properly warned of 
his rights as a lfitness, elected to testify under oath. He stated that he 
was promoted to the grade of technical sergeant at Ioshima where he returned 
immediately follorlng the battle of Okinawa. FolJ.Olfing his trial by special 
court-martial at Camp KiJ.JDer, New Jersey, on l August 1946, he remained in 
confinement for approxilllately six days, whereupon he was released from con
finemen~ and placed on shipping orders (R 13). He inquired of his commanding 
officer, Major Wise, who was also the assistant troop commander aboard ship, 
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as to whether he (the accused) had been reduced in grade. llajor Wise in.tanned 
him that a check or his records showed no authority for such reduction and he 
wu designated as troop ship sergeant major. Prior to sailing he did not eee 
his service record er WD AGO Form 20. H:18 company commander in Oahu, Captain 
Erickson, asked him 1.t he was a technical sergeant and accused told him "so 
far as he knew" he wu. .lccused then went to the personnel clerk about his 
grade. When he made out a dependency allotment 'to h:18 rlfe "they" asked him 
about his grade, checked his records am told him he was a technical sergeant 
and his allotment was made on that basis (R 14). Accused etated further that, 
at Camp Kilmer, the "pay officer," a Captain Smith, and a warrant officer were 
present, in the "alert" barracks at Camp KilJDer, at the time that he asked 
Ma.jar Wise about his grade (R 14, 26). AcCU8ed ns, at that time paid as a 
technical eergeant and fer that reason inquired concerning his grade.. Ac
cused stated that he told Maj or Wise about the court-martial and that he did 
not knOW' whether it was approved er not (R 26). The wtrrant officer asked 
accused if he wu "busted• and accused stated that he told him the president 
o.r the court said he was, llhereupon the warrant officer, upon this informa
tion, entered him as a private on his Farm 20 (R 14, 30). Subs~quentl;y, on 
the ship when the records were being checked,Major Wise, in the presence o:f 
other officers and accused crossed out and initialed that entry (R 15, 30-Jl). 
Major Wise also authorized a clerk to change the entry on the transport pas-
senger list !rem "private" to "technical sergeant" (R 18). . 

. . 

Not until l2 November 1946 was he infonood by his commanding officer, 
Id.eutenant :McDonell, that he was a pt"ivate. On board ship he -.as the 
sergeant major, wore technical sergeant chevrons, and performed a technical 
sergeant's duties. He had access to his records on but one occasion while 
aboard ship (R 16) and a copy of Special Court-Martial Order No. 845 was 

. not among his records at· that time. He was released .f'rom confinement at 
Camp Kilmer during evening hours, drew clothing the :following day, boarded 
ship the day arter but did not sail !or another day or two (R 17). He also 
talked to Captain McDermott, currently on duty in the Adjutant General's 
Department at Fort Shatter, about the situation and Captain McDermott bad 
concurred with Maj or Wise (R 18). . 

A photostatic copy o:f accused's WD AGO Form 20 was introduced in evi
dence as defense's Exhibit A (R 15). There appears on line 13, Item 29 
the following entry& 

11 1 July ORD Cp Kilmer N.J • m. Repl 745" 

Through this entry a line was drawn, and at the end o:f it appears the 
initials 11AJIW•" 

Accused's service record was introduced in evidence as defense's 
Exhibit B (R 15) with particular reference to page 5 on which these entries , 
appear a 

I • 
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,. 
•T/Sgt 5 Nov 45 s.o. 147 Hq 106 Inr A!:C" 

"Pvt l Aug /1, Special CM #845 ORD Cp Kilmer, N.J. MC" 

and also to page 24 'Where the initials :M. c. are identified as th~e ot 
:Michael R. Casarella, Captain, CM.P., Adjutant, 602 MP Bn. 

It was stipulated by the prosecution ard defense that i.t Captain Casarella 
were p:-esent be would testify that the initials n1,1. c.• were his and that the 
entry was actually made on 12 November 1946 (R 15). 

c. · For the courts Captain William McDermott testified that he came 
to Oahu on the same ship as accused ard that he was personnel· oflicer and 
custodian of accused's service record (R 19). Accused and witness had a 
discussion about accused's grade but the witness did not recall the details" 
of the conversation (R 19, 22). At the time, accwsed asked to see his serv
ice record which the witness showed him and then replaced it in the files 
(R 19, 23). The eervic_e record listed accused as a technical sergeant, (R 
19). The 'Witness did not know about the entr1 on the Form 20 or 'Why it. was 
crossed out (R 19). .l\icusod told the witness about his being court-martialed., 
but does not remember exactly 'What was said relative thereto (R 22-23). Ac
cused., as sergeant major on the ship might have access to his service record, 
but at the time that witness showed it to him he did not have an opportunity 
to tamper with it, and accused was not among those men mald.ng entries on the 

, service reccrd-3 • Accused was in an o.tfice in another part of the ship from 
where the7 were working on the service records (R 23). During the trip 
entries were made on Fara 2) 's but witness did not personally make them. 
In som~ cases this was delegated to the company commander of the enlisted 
men., Major Wise (R 23}. 

, The court directed that the testimoey o! Major Albert H. Wise be ob
tained, particularly on the question o:t the lining out ot the entry- on accused's 
fl) .l.GO Form 20. As a result o.t communicating 'With Major Wise, a stipnlation 
as to how he would testif7,, if p-esen\ was entered into by the defense and 
pr"8ecution and was received in evicsnce as .f"ollows {R 29) a 

* * * 
"That he did not line out and initial in Section 29 of 

WD AGO Farm ~ of said Farrar the following entry, 'l July
ORD Camp Kilmer New Jers~y P:i:-ivate Repl 745 1 (that service 
and allied records ot all troops aboard ship were in the 
custody o.t Captain William J. r-cDermott 010011c1., A.GD b7 
order of the commaooing o.r.ticer of troops; Lt. Col. aro;y · 
B. Miller, 0289004, Infantry, tmt Capt. McDermott was 
charged with the supervision of all entries made in service 
rec~cb during the voyage}. . 
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· "That he na appointed Commanding Officer ot Com:PIJ21' E 
tor sh1:pnent RB-D407(a) by ~· 47 SO 114 ORD Camp Killller, 
New Jersey dated 3 .lugust 1946. That troops composing 1aid 
company arxl paasengars list there.tor -.ere turned over to 
him late in the arternoon ot 7 iuguat 1946. That Warren 1. 
Farrar ns 11.ated as a ~ivate in the third platoon. That· 

· he noted said Farrar to be wearing technical sergeant 
che-n-ons and at the first opp<U"tuni.ty questioned hill about 
it and 1IU intcrmed that he (Farrar) had been tried by 
court-urtial ~or beillg AWOL and was sentenced to a he&"7 
torteiture per mo!!th fer six mont.hs without red-c.ct1on. 
That he did not questio:i the veracity ot Farrar 1s state
ment. That service records 1181'8 turned oTer to him (Ma.jar· 
Wise) when he and the troops boarded the train on 8 August · 
at Ca.p Kilmer, New Jersey enroute to the New York Port ot 
Embarkation. That Farrar 1l'a8 appointed sergeant-majo:r and· 
acted as such during the voyage. 

"Regarding Farrar 1s inquiry as to military rank, that 
a day or so after they sailed frcm the New York Port- ot 
Embarkation, Farrar asked him it he could check his service 
record and advise him as to his ramc. That be obtained from 
the Adjutant 1s otticer - also the sergeaut.-aiajor 1s oftice -
Farrar •s service reca:d and record envelope and noted the 
entry pertaining to his court-martial. That nothing therein 
indicated reduction and that the forfeiture listed appeared 
excessi-ve for a ~ivate. That there was no copy or the court
martial order in the record envelope· and that h9 told Farrar 
that from the rec.:.rded information it was to be assumed that 
the court-man.ial order carried no reduct.ion. 11 

4. The hw applicable to this case is set forth in Cl4 283983., Cawle;r, 
55 BR 1911 4 Bull JAG 385. In that case the Board of Ravie-. istated: 

"* * * 1 general court-martia.l order approving a· sentence 
and direct~ its execution applies specifically to the 
accused and is, as to him, a special order. Since a 
special order can be binding upon the person at.tected 
only if' delivered or made know to him, ~t follows that , 
a general court-martia.l order is subject to the same 
limitation. In discussing the action o! the reviewing 
authority in a court-martial case, the Manual for Cc,urts
Martial states& 1.Ley action taken may be recalled and 
modified betoN it has been published or the party to be 

ffected has bee dul notified of be same' * * * (MCM 
1928, par. ~ • It the accused is ordered to be dis
missed or discharged tran the servi~e., his status as an 
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officer or as a soldier is not changed by the signing of the 
final action but remains unaf.f'ected until the general court
martial order is implemented by further necessary action. 
For the same reason the status of confinement or arrest :im
posed upon an accused, prior to a trial by court-mL-t1al does 
not automatically terminate upon approval o:t the court-martial 
sentence. He continues in his pre-trial status until notice 
of the general court-martial 0rder has been served upon him 
or such other procedural step taken as uy be necessary to 
implement and execute the court""411&rtial order * * *•• 

What was said regarding a general court-martial order in that case, 
applies equally to a special court-martial order, which is also a special 

./ order, as to the accused. 

. The special court-martial order in the instant case included reduc
tion to the grade o:t private, but a special court-martial order reducing 
an enlisted man to the grade o:t printe, like a special order, is not 
binding on him personally until he has been, in scme manner, notified ot 
the order ar its contents•. Paragraph l.6, AR 615-5, 23 September 1946, 
provides, with respect to reductions in grade, as f'ollO'WS: 

"16. When effective.-Termination of appointment will 
be e!fective-

a. When by sentence of court-msrtial.--on the 
date or publication of' the court-martial arder •PPl"OVing 
the reduction, dishonorable discharge, or sentence to 
hard labor. See paragraph ]Ja. 

b. In all other cases.--on the date upon which 
notice ot reduction is received by the enlisted man, or, 
if' absent for his own convenience or through his own fault, 
upon the date the notice of reduction 1s received at his 
proper station." 

• The regulations in effect prior to 23 September 1946, provided the 
same as the above. Although this regulation provides far the effective 
~ o:r the termination of' appointment, it does not follow that the court
martial order is binding upon accused tor all purposes as of the date it 
was published and before he has l!otice o:r the· order. For a court-martial 
order to· be binding upon the accused, at least insofar as to hold him 
criminally responaible fer acts inconsistent therewith, be mu.st have 
received not.ice o! the order, in accordance with the principles stated 
1n the Cawley case. 

In Speci.tications l, 2, 3, ani 4 of' Charge I, it was alleged that. 
aclmaed dida 
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"* * * unlawfully pretezxi to Captain F. W. Shimmel., * * *,
that _he.,_ the said Warren A. Farrar., was a Technical 

· Sergeant.., --.ell knowing that said pretenses were false., 
'* * *" ·(Underscoring supplied). 

' I 

The evidence in this case., relative to his knowledge o!., er notice of aey 
order., shows that the accused, a technical sergeant., was tried by general 
court-martial at Camp Kilmer., New Jersey., on 1 August 1946., sentenced to be 
reduced to the grade of private., to forfeit t49.oo of his pay per month far 
six months and to be confined at hard labor for two months. · He heard this 
sentence announced in court and therea!ter reinained in the guard house a 
!ew days when he was released., processed and shipped to Hawaii on a trans
port which sailed from New York on 10 August. Before sailing he WilS not 
informed of the reviewing authority's action, but must have known the sen
tence would be moditied in some respects, because his release from confine- · 
ment was an indication that the confinement -was not to be served. In fact, 
a special court~ial order was issued, dated 1 August 1946., which ap
proved the sentence and ordered it executed., but suspended the confinement. 
The evidence., from accused's testimony., shows that he was not sure of his 
status and took the matter up with :Maj or Albert Wise., Commander of Troops 
on the transport., both prior to sailing and during the trip. While the 
stipulated testimony o! Major Wise indicates that it was he, lJ&jor Wise, 
who brought up the matter of accused's status., his testimony., nevertheless., 
ehows that accused's status was in doubt and was discussed. Accused also 
discussed the matter with the personnel officer on the ship, Captain 
'McL'ermott. Upon arrival he again raised the question of his status nth 
his .first commanding officer in Hawaii, Captain Erickson, and later with 
the pers'onnel records section there, at the time he made out his allot-
ment to-dependents. 

It is clear from the record .ot trial that no entry o! the court
martial 01' l August 1946 was made in accused's service record until 12 
November 1946 (R 15). This entry was then made upon receipt of the 
special court-irl8.rtial order from Camp Kil.mer, which prosecution's Exhibit 
5 shows was not mailed from Camp Kilmer until 26 August 1946. This date 
is" the first, and only evidence, of any publication of the order. Also., 
it is to be noted that Lieutenant llcDonell testified that the orders 
transferring accused to the 208th Military Police Company, in September 
or October, gave accused's grade as technical sergeant, and the payrolls, 
on Ylhich his grade appeared as technical sergeant, introduced in this 
case., were certified to by a personnel officer as coITect. The evidence 
shO\ll'S that despite the discussions relative to the status of accused 1s 
grade, all military authorities over accused considered him a technical 
sergeant., and that they had no notice o! tt.ie court."'iilartial until Novem
ber. 

No evidence was introduced to show that the accused had actual notice 
of the special eourt-a.rtial order or that any act with a view toward 
giving him such notice was performed prior to "the mailing o! a copy of the 
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order to accused's organization on 26 August 1946. Although the special 
court-cartial order in question was dated l August 1946, there was no 
evieence that it was actually prepared and distributed prior to 26 August' 
1946, for it is required that such order be dated as of the date of the 
reviewing authority's action (MCM 1928, par 8?d).,-

The evidence is not clear as to just how or by 'Whom the errone~ 
entry on accused's WD AGO Form 20, listing him as a private at Camp Kilmer 
as of l Jul,: 1946, was stricken out, nor is it clear with respect to the 
alteration of the transport passenger list, ~ich originally carried ac
cused as a pri-vate. Apparently these changes nre made as a result of the 
discussions as to accused's status and because the service record did not 
sh01r any cha~e of status. 

5. Tb.re remains far consideration 'Whether there is anything that 
might operate in a manner to give the accused constructive notice of the 
special court-eartial order reduc~ him to the grade of private. Con
structive notice means, not actual notice, but something short of and 
which will take the place of actual notice. Thus., in accordance with 
paragraph 16,g of the regulation above quoted, receipt of notice of reduc
tion at the soldier's proper station is deemed notice to him, if by his 
own fault he is absent and cannot receive it. Similarly., mailing a 
telegram to an accused officer's post was deemed notice of confirmation 
of his dismissal, when he was absent in desertion and was therefore by 
his ow fault not present to receive it (CM 123824, 1919; Dig Op JAG 
1912-40, Sec 476 (8)). It has been held that soldiers have received 
notice of orders duly posted on bulletin boards when they had a duty to 
read and-knOlt' what was posted there. But all such constructive notice 
required some act to be done which normally would result in notice. The 
term constructive notice is sanetimes used where notice is to be inferred 
from the £acts. This is not. constructive notice in the sense of a sub
stitute £or notice, but is an inference of fact. That is, often there 
may be p['Oof of facts fran llhich., in the absence of evic!ence of receipt 
of actual notice, such receipt may be inferred. Such is the inference 
that a letter ,ras received .t'ran proof tl'at it was duly addressed, stamped 
and place:i in the mail. Such an inference, or rebuttable presumption, 
cannot arise h011ever, without proof of some fact upon which to base it. 
The evidence in this case imicates no such fact, except possibly the 
malling of the special court-martial order from Camp Kilmer on 26 August 
1946, which, h01'9ver, was not received until November 1946. 

r'ihere an accused is sentenced to confinement at hard labor, which 
by operation of law effects a redtetion, the serving of the confinenent 
would no doubt be actual notice tl::ereof., and knowledge or the consequent 
reduction would nece·sssrily follow. But in this case, within a few days 
o.t the trial, accused was released fran confinement, and thereby ·knew that 
at least some modification in the sentence as announced by the court was 
made or contemplated. No constructive notice of reduction, therefore, 
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can be based on the confinement in thi:l case. Furthermore, it is doubtful 
if constructive notice, only, of his reduction, woule support the allegation 
that the pretense was made "well knowing that the said pretense was false." 

6. The foregoing discussion. has been entered into a. length since it 
applies to all five of the Specifications o.f Charge I. There are, however, 
additional grounds for holding the record legally insufficient to support 
Specifications l, 2, 3, and 4 relating to obtaining money by false pretenses. 
The only evidence that any false Jretenses -were made to Captain Shimmel, as 
alleged, are the payrolls themselves. Accused's signatures thereon merely 
acknowledge receipt in cash of the amounts in the· columns 11 amount paid11 set 
opposite his name. Accused did not make up the t:ayrolls, nor is there any 
evidence that the information in them came from him. They ,rere · all cert.ified 
as correct by an assistant personnel o.rticer. Accused's signat'lWEI, for all 
that appears in the evidence, was not placed on the payrolls until he was 
paid. It cannot be assumed that he signed before he was paid, or that the 
signing was, ar 1'8.S intended to be, anything more than a receipt. It does 
not purport to be a certificationci the correctness of any payroll entry 
(CM 251348, G~ston, 33 BR 211). No other statement or act that could be 
considered a pretense was shcmn to have been made by accused to Captain 

~ Sh:immel, as alleged. · 

It is necessary, in a charge of obtaining money by false pretenses, 
that it be proved that the p-etcnse was made to the pers_on alleged, and 
that he believed it to be true and paid the money on the strength of it. 
Nothing in this case shows, even asstuning the signing of the payroll to 
constitute a false statement, that it was, as alleged, ~~ns thereof 
that the money was paid. It would appear that Captain Shimmel, or persons 
in his office at least, relied on the certification of the payroll by the 
assistant personnel officer, which is the primary purpose of requiring 
such certification. 

There is no nidence that accused made pretenses to Captain Shimmel 
which accused knew -.ere false and 'Which Captain Shimmel believed to be 
'true, and by means of them 1118.S induced to pay money to the accused. In 
Cli 15122.3, Thompson, it was held that though accused made a .f'alse pre
tense, as the evidence showed the property allegedly obtained thereby 
was IrObably in fact obtained on the strength of another and different 
statement, which was not proved false, the record was legally insufficient 
to support the .findings of guilty. 

If it be assumed that accused me.de a false statement to someone other 
than Captain Shimmel and thus induced the payrolls to be made and certified 
to by the assistant personnel officer, he cannot be convicted thereof under 
these specifications• In CM 159127 (1924), Dig Op JAG 1912-40, Sec 454 (52), 
it was held tl:a t proof that accused by means of a false pretense obtained 
the indorsement of Sergeant B on a check, and thereafter obtained money from 
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the post exchange on the check, would not support. findings of guilty of 
obtaining money from Sergeant B by .false pretenses. Cl,taining the indarse
ment was stated ·to be a different or.tense than obtaining the money. So in 
this case, obtaining the certi!ication of the payroll by the personnel of
ficer through fraud or deceit, if' such was in fact done, :1s a different 
offense than that of obtaining money from the finance office by means of a 

· false pretense made to him. 

7. The record of trial :1s legally sufficient to support the findings 
of guilty of Charge II and its Specification. The . .'.I'able of Maximum Punish
ments, however, authorizes confinerient not to exceed three months and a 
for!e:f:ture of two-thirds of accused •s pay per month for a like period for 
the of!erse of breach of an-est. 

a. Far the reasons stated above, the Board of Review holds the re
cord of trial legally in.,uf!icient to support the .findings of guilty of 
Charge I and all Specifications thereof, legally sut.ricient to support 
the findings of guilty of the Specification of Charge II and Charge II 
and legally suf.ticient to support only so much of the sentence as involves 
confinem:?nt at bard labor !or three months and forfeiture of two-thirds 
of accused's pay per month for three months. 

____________,-Judge Advocate 

//..'t/~u:.,,. ,- - , ··. <'-4~·,, , Judge Advocate 
/_ J_)?_/' /7 I . . L'./·.
,?_/ · · '? ·/.,_ · --~~-/.. ~ , Judge Advocate 
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JU~ 5 .. 1947 
JAGH - CU 320998 lat Ind· 

WD, JAG-0, Washington 25, D. C. 

T01 Commanding General, Army Ground Forces, Pa.oifio, .APO 968,
0/0 Postmaster, San Frencisoo, California. 

1. In the oa.se ot Private Warren A.. Farrar (RA. ~6888660), 208th 
Military Police Company, APO 954, I oonour in the foregoing holding 
by the Board of Review, and for the reasons stated therein recommend 
that the f1.ndings of guilty of Charge I e.nd its specifications be 
disapproved, and that only so much of the sentence be e.pproved'aa 
inTOlves confinemsit at hard labor for three months and forfeiture 
of two-thirds of accused's pay per month f'o~ three months. Tbereu~on 
you will ha.Te authority, under the proTisions of Article of War 5~,. 
to order the execution of the santenoe as modified. 

2. When copies of the published order in this case are forward"d 
to this office they should be accompanied by the foregoing holding and 
this indoraement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in thia case, 
please place the file number of the record in brackets at the end ot 
the published order, as follows• 

(CM 320998). 

1 Incl THOMAS H. GREEN 
Record of Trial Maj or General 

The Judge Advocate General 



· Y;AR DEP.A.HTL:J.rn.._' 
In the Office of The Judge Advocate General 

'\'i"ashinit.0::1, D. c. (243) 

JAGK - CM 321002 

U N I T E D S T A T E S ) S:C:COND ARMY 

v. 
) 
) Trial by G.c.u•• convened at Fort 

Captain EDMUND G. GINNANE 
) 
) 

George G. Meade, Maryland. 28, 
February 1947. Dismissal ~d total 

(0-414668), Air Corps ) forfeitures. 

OP.IlTION of the BOARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The Board of Revi-ew has examined the record of trial in the 
case of the officer named above and su~mita this its opinion to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications• 

CHARGE Is Violation of the 63rd Article of War. 

Specifications In that. Captain Edmund G. Ginnane, Counter 
Intelligence Corps Center, Holabird Signal Depot, Baltimore, 
Maryland, did, on a railroad train enroute fran Baltimore, 
Maryland, to New York City, New York, on or about J &n'U&l"Y.' 
10, 1947 • behave himself with disrespect toward Major ,. 
James M. Horan, his superior officer, by saying to him, 
"Why you no good-fuoking chicken shitted son of a bitch", 
"You are a stuffy son of a bitch", or words to that effect. 

CHARGE IIs Violation of the 95th Article of War. 

Speoitications In that Captain Edmund G. Ginnane, Counter 
Intelligence Corps Center, Holabird Signal Depot, Baltimore,· 
Maryland, was, on a railroad passenger train enroute 
fran Baltimore, Maryland, to New York City, New York, 
on or about January 10, 1947, in a public place, to 
wit, a passenger ·coach being used by the public, drunk 
and disorderly while in uniform. 
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CHARGE III s Viols.tion of the 69th Article of ·,var. 

Specifications In that Captain Edmund G. Ginnane, Counter 
Intelligence Corps Center, Holabird Signal Depot, 
Ealtimore, Maryland; having been duly placed in arrest 
at Holabird Signal Depot, Baltimore, Maryland, on or 
about 13 January 1947, did, at Holabird Signal Depot, 
Baltimore, Maryland, on or about 18 January 1947 break 
his sa.id arrest before he was set at liberty by pz-oper 
authority. 

\ 

He pleaded not guilty to 9ha.rge I and its specification, 
guilty to the Specification of Charge II and not guilty to Charge II 
but guilty of a violation of Article of War 96 and not guilty to 
Charge III and it~ specifica.tion. He was found guilty of Charge I 
and its specification, guilty of the Specification of Charge II am 
not guilty of Charge II but guilty of the 96th Article of War and 
guilty of Charge III and its specification. No evidence of any 
previous conviction was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become 
due. The reviewing authority approved the sentence a.nd forwarded 
the record of trial for action under Article of War 48. 

3. Evidence for the prosecution. 

About 500 p.m. on 10 January 1947 the accused and four-or five 
other officers left Rola.bird Signal Depot for the weekend. They had 

'verbal orders authorizing their absence. This group of officers went 
to the Baltimore, Maryland, station of the Pennsylvania railroad in a 
taxioa.b. On the way to the railroad station they stopped the cab at a 
store 'Where the accused purchased a fifth of 'Whiskey. Before they 
arrived at the station each member of the party took two drinks of 
whiskey from the bottle purchased by accused. The accused, Captain 
Eccleston and Lieutenant Kahn boarded a train for New York City. Within 
ten minutes of the time they boarded the train the accused asked for his 
liquor and took another drink. During this trip and before the train 
reached Philadelphia, Pennsylvania. Captain Eccleston saw the accused 
in co.npany with sane sailors. The accused went to the latrine and 
shortly thereafter Captain Eccleston saw hbt being pushed onto the platform.· 
Captain Eccleston went to the platform to see if aeything was wrong. A · 
train official named Tracy was present ~swell as another passenger. A 
man carrying two bags attempted to pasli this group and the accused 
grabbed at him. The accused said that the bags belonged to him. Captain 
Sccleston ltlbbed the accused and told him that the.bags did not belong 
to him. Captain Eccleston was attempting to get the accused to sit down 
e,nd be quiet and after about 20 minutes the accused did sit down. 



(2h5) 

(R. 14, 17, 18, 19) Mr. Tracy, the brakeman on the train, asked 
Major James M. Horan, a passenger on the train, to assist him in 
settling an argument lfith the accused. (R. 7, 14) Major Horan went 
with the bra.Iceman to where the a.couaed waa sitting. Major Hora.n sta.ted 
to the accused that he was there to settle things so there would not be 
any trouble. The aooused asked "what are you" and after looking at Major 
Hora.n's insignia said "a major." Major Horan attempted to reason with 
the accused and persuade him to be quiet. The accused then said to 
Major Horan.the words aet forth in the Speoitication of Charge I. (R. 8, 
9, 10, 14) Mr. Tracy attempted to have the accused removed tram. the 
train at Philadelphia. The police would not rsnove the accused frC111. 
the train unless Mr. Tracy would accompany them and prefer charges•. 
Major Horan then took the responsibility of keeping the accused quiet 
during the remainder of the trip. The accused refused to be quiet and 
it was necessary tor Captain Eccleston and Major Horan to torci~ly 
restrain him. During the struggle, accused was pushed against a window 
and the window was broken. (R. 15, 16, 19, 21) · The a.ocused was in · 
uniform and under the influence of liquor (R. 11, 14, 21) The coach in 
which the accused was riding was filld with passengers consisting of 
military and civilian personnel. (R. 11) The accuHd was removed fran 
the train at Trenton, New Jersey. (R. 16) · 

On 13 January 1947, Colonel Melvin C. Noble, the accused's Commanding 
Officer, infonned the accused that hi• conduct on 10 January 1947 was to 
be investigated and that during the investigation he was in arrest and 
restricted to the limits of Holabird Signal Depot. This arrest and 
restriction was in effect on 18 January 1947. (R. 24, 17) On 17 January 
1947 the accused was given orders to report to the Post Dispensary for 
the purpose of being transported to Fort George G. Meade Hospital in 
connection with his annual physical examination. He was directed to 
report to headquarters, Counter Intelligence Corps Center, Holabird 
Signal Depot upon completion of the examination. (R. 24, 26, Defense Ex. A) 

Major Charles B. Davis, Jr., was Staff Duty Officer of the Counter 
Intelligence Corps Center fran 18 January 1947 to 20 January 1947. Aoout 
8130 a.m. on 18 January 1947 Colonel Noble informed Major Davis that the 
accused was in arrest and restricted to the poat and directed hill to check 
on the whereabouts of the accused. Major Davis checked the post but waa ' 
umble to find the accused until about 6100 a.m., 19 January 1947. (R. 28,29) 

First Lieutenant Davenport saw the accused on Saturday 18 January 
1947 at Holabird Signal Depot. The accused and Lieutenant Davenport left 
Holabird Signal D~pot in an automobile belonging to aooused. They went to 
Lieutenant Davenport's hane where they were joined by Mrs. Davenport. 
This group drove to Washington, D. C. where they remained until about 
11100 p.m. They returned.to Holabird Signal Depot about 4100 a.m•. 19 
January 1947. (R. 31, 32). 
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4. For the defenss. 

Major Carlton c. Keyes testified that he has known the accused since 
1933. He served with accused as an officer in a National Guard cavalry 
unit on Staten Island. They visited in each others homes and attended 
social events together. The conduct of accused during this period was 
"Nothing but good; I have never seen Captain Ginnane act in anything., 
except a gentlemanly fashion the whole time., all the years I have known 
him." 

Major Albert G. Scherer attended a six weeks' course of instruction 
With accused in 1944. During this period they closely associated together 
both in and out of classes. The accused's character was excellent. He 
was exceptionally polite and courteous. (R. 34., 35). 

Master Sergeant Charles Joseph Frary first met the accused at a 
parochial school in 1924. The accuse4 was an alter boy under Serge11.nt 
Frary's direction. Between 1924 and 1940 they visited in each others 
homes. The accused was a gentlem.e.n at all times. (R. 35., 36) 

The stipulated testimony of Major J. T. Trenholm., Captain James W. 
Heydenreich., and Captain Rolf Dallmer., all of the 71st Field Artillery 
Brigade, Fort Etha.n Allen, Vennont, was to the effect that accused's 
reputation., character and ability are excellent. (R. 46) 

The accused was warned of his rights as a witness and elected to 
testify. He testified that he left Holabird Signal Depot about 5s40 
p.m., 10 January 1947 with four other officers. Cfptain Eccleston, 
Lieutenant Kahn and the accused were going to New tork for the weekeud. 
Enrout·e to the station they stopped and he purchased a fifth of whiskey. 
They had one or two drinks on the way to the station. He had another 
drink after they boarded the train. Their classes lasted until 5 p.m. 
e.nd they did not eat supper as they wanted to make the train. They did 
not eat at the station nor on the train. His companions went to. sleep. 
Re walked through the oar and sa.t down with three ?Ia'f'Y personnel. They 
had a drink from his bottle. One of the Navy men spilt whiskey over the 
front of his trousers. He left this group in order to clean his trousers. 
On the way to the latrine he stopped to talk wi~h Captain Eocleston and 
Lt. Kahn. He remembered nothing frcm the time he left Captain Eccleston 
until he was put off the train. He was in custody of the civilian police 
for about two hours before the Criminal Investigation Division from Fort 
Dix arranged for his release. He stayed at Fort Dix overnight and ma.de 
a statement to the Criminal Investigation Division the next morning. After 
spending the balance of the weekend at. home he returned to Holabird Signal 
Depot, On his return trip he stopped at Trenton and apologized to Mr. 
Slade. the station master, and offered to make restitution for the broken 
windows. About 4 p.m. Monday,13 January 1947, he was called to Colonel 
Nobel's office and placed under restriction. ,He stayed w1 thin the restriction 
until Thursday when he was ordered to the Post~ Dispensary for his annual 
physical examination. Captain Hobert, the medical officer, recommended 
that he go to Fort Meade and see a psychiatrist. 
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Un Friday (17 January 1947) he went to headquarters to see 
Colonel Noble to ~et released from his restriction in order that 
he•might go to Fort Meade. He expbined the situation to Major 
Smith, the exeoutive officer, and asked pennission to use his own 
automobile. Colonel Noble was busy and Major Smith told him he 
would have a decision in about an hour. When he again reported to 
Major Smith he was infonned that the restriction had been lifted. 
At this time he was given orders (Defense exhibit A) to report to 
Fort Meade. He signed out at 10130 a.m. at the hospital as required, 
reported to Fort Meade and returned to Holabird about 4145 p.m. 
He reme.ined on the post in quarters until the next morning (Saturday 
18 January 1947) at which time he and Lieutenant Davenport went to 
meet Lieutenant Davenport's wife. They left the post·· and went to 
Lieutenant Davenport's home a.t'ter 'l\hich they went to Washington to 

· visit a friend. They left Washington and returned to Holabird Signal 
Depot. They were stopped at the post by the "'ll.ard who inquired o.t' 
Lieutenant Davenport as to the whereabouts of the accused. Lieutenant 
Davenport was to-report to Major Davis so accused went to his quarters. 
About 15 minutes later he was instructed to report to Major Davis who 
informed him that the restriction had not been lifted end that he was 
under restrictive arrest. When he left the post on 18 January 1947 he· 
wa.s under the impression that the .restriction imposed had been removed 
by.the order of 17 January 1947. (Defense Exhibit A). He stated that· 
he enlisted in the National Guard on 29 November 1933 and sert'ed 
continuously until inducted in the "Federal National Guard" on 3 February 
1941. On 29 April 1941 he was commissioned a Second Lieutenant, Field 
Artillery. In Deoanber.1941 he transferred to the Air Corps and was sent 
to Brooks Field, Texas. He served 14 months at Fort Devens, Massachusetts, 
after which he attended intelligence school for several months. In 
October 1943 he was sent overseas to Guadalcanal. In January 1944 he 
was transferred to intelligence. He returned to the United States in 
September 1945 and was separated fran the service in September 1946. 
{R. 37•45). . 

War Department AGO Form 66•2 was introduced in eTid.ence u Baf'ense 
Exhibit B. This form show• his various assignment• in the Arm:, and that 

._hi• per.t'ormanoe o.1' duty was exoellent or superior. (R. 45). 

s. By the Court. .. 

The court recalled Colonel Noble and Major Smith. Each testified that 
the arrest and restriction imposed upon the accused was in effect on 18 
January 1947 and that the order or 17 January 1947 lifted the restrictions 
imposed .t'or accused's trip to Fort Meade and for no other purpose.(R. 47, 
48) . 

6. Charges I and II and their Specifications. 

, The evidence disoloses·a.nd the accused admits by his plea of guilty 
to the Specification of Charge II that on 10 January 1947 he was drunk 
and disorderly in a public place while in uniform. While in this condition 
he used disrespectful language (as alleged in the Speoif'ica~ion Charge I) 
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tc·:;a.:rds 1.'.ajor Hor1\n, his superior officer. The language used by 
accused 'l'TaS in its elf disrespectful and the circunste.nces under which 
it was used clearly indicates t,,at it was intended to be disrespectful. 
(C:I 252 919 ,iri!"'ht 41 B.'t 169• 173)+--

The court found that the dr~nkenness and disorderly conduct charged 
in the specification o.f Cha.r1;e II was in violation of Article of 1.'lar 
96 and not in violation of Article of ,,ar 95. This finding: was within 
the power or the court and there can be no doubt that such conduct was of 
a_nature to bring discredit upon the militarJ service.(CM 271083 ~. 
49 BR 19; CM 276248 Stroud. 48 BR 232; CM 315105 Rochon) ' 

Specification and Charge III. 

The accused was arrested and restricted to Hole.bird Sir,nal Depot on 
13 January 1947. He complied with the tenns of his arrest until 17 January 
1947 at which time he received orders to report to Fort Geor~e G. Meade for 
the purpose of takin,· his annual physical examination. Under the terms of 
his orders he was required to report back -..;o Holabird Signal Depot. He 
returned to Holabird Signal Depot bu~ on 18 January 1947 he left the post 
and went to 1'.'ashington. D. c. He claimed that the order of 17 January 1947 
lifted the arrest and restriction previously imposed upon him. His 
commanding officer and the executive officer each testified that the 
accused was pennitted to go1D Fort W.eade but that the arrest and restriction 
was not removed for any other purpose. This presented a question of 
fact for the court to decide and by their finding of ~uilty they resolved 
this fact against the accused. The Board of Review is of the opinion that 

\the pecord disoloses that the accused was in arrest and restricted to 
Holabird Si~nal Depot on 18 January 1947 and that he did on that day 
breach his arrest. 

7. 'War Department records show the accused to be 34 4/12 years of 
age and single. He ,raduated frcm high school and attended Fordham 
University two years. He enlisted in the New York National Guard 28 
November 1933 and served therein until the guard was inducted into 
Federal service 3 February 1941. On 29 April 1941. he was appointed 
and commissioned a Second Lieutenant. Field Artillery, Army of the 
United States. On 14 May 1942 he was appointed Second Lieutena.nt, Air 
Corps Reserve ( thereby vacating his prior commission). On 30 July 1942 he 
was promoted to First Lieutenant and on 3 August 1944 he was promoted to 
Captain. On 13 September 1943 he was awarded the Air Medal. He is also 
entitled to wear the American Defense Ribbon, Asiatic Pacific Theater 
ribbon wi th~_!-tt;_!__st~Unit Presidential Citation, Victory ribbon 
and three overseas servTce bars. He was released from active duty 3 April 
1946 but retained a can.'llission a~ Captain in the Air.ReserTe. On 9 
December 1946 he re-entered active duty and was assigned to the Counter 
Intelligence Corps, Holabird Signal Depot. His efficiency reports for the 
period 1 July 1944 to 30 June 1945 are ex~ellent. 

8. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors affecting the substantial rights 
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of the·acoused were c~itted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the finding of guilty and the sentence, Dismissal is authori?.ed upon 
oonviotion of an officer for a violation of Articles of War 63, 69 and 
96.-

Judl!:e Advocate 

Judge Advocate ~ . : • • . I, Judge Advocate 
.. .: 
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JAGK - CM 321002 1st Ind 
, ,. ,,~_·17Jul . : 2.J1-WD, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith the record of trial and the opinion of the 
Board of Review in the case of Captain Edmund G. Ginnane (0-414668), 
Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of disrespect towards a superior officer, in violation of Article of ifar 
63; of being drunk and disorderly in a public place while in uniform, 
in violation of Article of War 96; and of breach of arrest, in violation 
or Article of War 69. He was sentenced to be dismissed the service and 
to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial under 
Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
~f guilty and the sentence and to warrant confirmation thereof. 

On 10 January 1947 the accused left Holabird Signal Depot in the 
company of four other officers. The accused and two of the officers 
were going to New York City for the weekend. On the way to the railroad 
station the accused purchased a fifth of whiskey. The group of officers 
each took two drinks from this bottle. After the accused boarded the 
train he took another drink. Accused became drunk and created a dis
turbance. The brakeman on the train solicited the aid of a Major Horan 
who attempted to quiet the accused. The accused thereupon addressed 
disrespectful remarks to Major Horan. The accused was removed from the 
train at Trenton, New Jersey. On 13 January 1947 the accused was placed 
in arrest and restricted to Holabird Signal Depot. On 17 January 1947 
this restriction was released for the purpose of permitting the accused . 
to go to Fort Meade to take an annual physical examination. On 18 January 
1947 the accused breached his arrest by leaving Holabird Signal Depot 
and going to Wasbingt~n, D. c. He returned to the post early- in the 
morning of 19 January 1947. 

4. War Department records show that the accused is 34 and 4/12 
years of age and single. He served as an enlisted man in the New York 
National Guard from November 1933 until his unit was inducted into 
Federal Service on 3 February 1941. On 29 April 1941 he was appointed 
a second lieutenant, Field Artillery. On 14 May 1942 he was appointed 
a second lieutenant, All' Corps. On 30 July 1942 he was promoted to first 
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lieutenant and on 30 August 1944 he was promoted to Captain. On 13 
September 1943 he was awarded the Air a!edal. He is also entitled to 
wear the American Defense Ribbon, Asiatic Pacific Theater Ribbon with 
ll battle stars, Unit- Presidential Citation, Victory ribbon and three 
overseas service bars. On 3 April 1946 he teverted to inactive duty 
and on 9 December 1946 he reentered active ser~ce. His efficiency 
r.eports are excellent and superior. 

5. The sentence in this case is not excessive, but in view of the • 
creditable prior service of accused, his combat record and all the other 
circumstances of the case I am of the opinion that punishment less than 
dismissal will be adequate. I recommend that the sentence. be confirmed 
but commuted to a reprimand and forfeiture of ;100.00 pay per month for 
six months. _. 

6. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should it meet with your approval. 

: ·.) ) 
\ ! I . . _/I ( ."', ( . \
'--~\, \J\ -~ -~ ---'----.. .

2 Incls TnOMAS H. GREEN 
1 - Record of Trial Major General 
2 - Form of action The Judge Advocate General 

-------------~----------------------





W1R IEPA.RTUENT 
In the Ot.tice ot The Judge .A.dvocate General 

W'uhington, D. c. 
- JAGH - CM 321028 

6 MAY 1947 

UNITED STJ.TES ) FIRST J.m FCBCE 
)... ) Trial b7 o.c.11:., convened at 

ilF Overseas Replacement ~pot,
Printe BRADFORD R. PULLJlJl ~ · Camp Kilmer, New Brunnick, New 
(RA 44079897), .usigned ) Jereey, 18 March 1947. Dilhon
Squadron J., 106th Army Air ) orable dileharge (euspended) 
Farces Bue Unit., , Arrq Air ) and confinement tor eix (6) 
Forces Overseas Replacelllitlit ) montha. TJie Poat Stockade 
Depot ) 

------·--·---·~-
OPINION ot the BOA.RD OF REVJEW 

BOl'TE?Bl'EIN, SOLF, and S!L?l'H, Judge .ldvocatH 

1. Thi record ot trial in the cue o! the above-named aoldw ha'fillg 
·been exam1ned in the Ot.tice o:t Tha Judge A.d"locate General and there :tound 
legall.J inau:t.ticisnt to auppart the findings ot guiltr and legally insut
ficient to euppcrt the sentence has been 111Xamined b7 the Bee.rd o:t Review 
and tha Beard aubmita this, its opinion, to The Judge Advocate General. 

2. J.coused 'WU tried upon the followillg Charge and Specifications 

CHA.ROE• ·violation o:t the 61st Article ot War~ 
., 

Specitication1 · In that Private Bradtard R. Pulliam, ueiined 
Squadron •J.•, 106th J.rmy .lir Fcrces Bue Unit, Arrq 1ir 
.Forcee Overaeu Replacement Depot, Camp Iilmer, New JerH7, 
did; at 106th A.nq .lir Forcea Base 11n1t Detachment, Greens
boro, North Carolina, absent himael:t !rom his camnand, !rem 
abO\Jt 20 September 1946, to about 4 Febr~ 1947• 

He pleaded not guilt1 to, and wu :tound guilt1 ot, the Specification and 
the Charge and na sentenced to be diahonorabq discharged the aerTice, 
to torteit all pq and allonncee due or to be-;:ome due, and to be con
fined at bard labor at euch place as the rn:1.elring authority- might direct 
:tee six months. E'Yidence ot one previous conviction wu introduced. Tbe 



reviewing authority approved the sentence, suspended the execution ot the 
dishonorable discharge until the soldier's release from confinement and 
designated the Post Stockade, Camp Killller, New Jersey, or elsewhere ae 
the Secretary ot War may direct as the place of confinement. The result 
of the trial_ was promulgated in General Court~tial Orders No. 20, 
Headquarters First A:ir Force, dated 24 March 194?. 

J. By competent evidence introduced at the trial it was proved that 
accused absented himselt without proper leave from his ·command during the 
period alleged in the Specitu:ation. The only question presented :for con
s i-dera~ion by the Board is 'Whether the Specification alleges an· offense. 

4. Article ot War 61 provides as follows a 

"Any person subject to military law who :fails to re
~ir at the tixed time to the properly appointed place or 
duty, or goes :fran the same without proper leave, or ab
sents him9elt from his cC111111and, guard, quarters, station, 
or camp without proper leave, shall be punished as a court
martial may direct.• 

The Specification alleges that the accused 11did, * * * absent himself :from 
h!s command fran about 20 SepteDi:ler 1946 to about 4 February 194? •" It is 
entirely devoid of any word er words alleging that the absence was •with
out proper leave" or otherwise unauthorized. 

In a line of cases cited in Secti-on 419 (l} Digest Opinions, JAG 
1912-.40, where the accused pleaded guilty to Specifications laid 'llD.der the 
6lst Article of War but which did not allege that the absence was "without 
proper leave," it was helds 

"The gist of the of.tense is not * * * the absence, 
but the absence without proper leave. 1n examination of 
the Specification under Charge I discloses that the words 
'without p-oper lea-Ye' are omitted therefrom. To con
stitute a valid charge not only should the charge designate 
the real offense committed but the specification should set 
forth the legal constituents of such offense, as defined 
by the statute or by the usages and precedents ot the serv
ice. The plea of 'guilty' was void where the specification 
failed to set forth the elements constituting the offense.• 

It bas further been held by the Board or Renew in CM 187548, Burke, l BR 
55, thats 
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"A specification must exclude every reasonable 
bypotbes is of innocence * * * must be so drawn that if 
all the faets expressl,y or impliedl,y pleaded therein be 
admitted as· true or duly proven to be true, the accused 
cannot be innocent--may be regarded as the settled law 
of thie office as it is the settled law of the land." 

The Specification upon which the accused was arra1gned contains nothing 
but the stateroont that he absented himself from his COllllll81ld from abottli 
20 Septenber 1946 to about 4 FebrU.81'7 1947. In the absence of some word 
or words alleging that his absence was withottt; proper authority the 
Specification sets forth no offense either in violation of Article of 
War 61 or any of the Articles of War. Consequentl,y, no offense having . 
been alleged, the accused cannot be found guilty. 

s. Far the reasons above stated the Bau-d of Review is of the opin
ion that the record of trial is legally insufficient to support the find
ings of guilty and the sentence. 

' . 

Judge A.dvocate 

_ Judge l.d-focato On ley~ : .~ -;:(.,_~«· Judge Advocate 

' ·. 

3 



-------------------------------

JAGH :- CM 321028 1st Ind 

WD, JAGO, Washine;ton 25, D. C. MAY 211947 
TOI The UIXier S~cretary of War 

l. Herewith transmitted fer your action under Article of War 5o½, 
as amended by the act of 20 August 1937 (50 Stat. 724,; 10 u.s.c. 1522) 
and Executive '4-der No. 9556, dated 26 May 1945, is the record of trial 
in the case of Private Bradford R. Pulliam (RA. 4407989?), Assigned 
Squadron .A., 106th Arm:, .Ur Forces Base Unit, J.:rm:, Air Forces Overseas 
P.eplacement Depot. 

2. I concur in the opinion of the Board of Review that the record 
or tral is legally insufficient to support the findings of guilty and 
the sentence and recommend that the findings of guilty- and the sentence 
be vacated and that all rights, privileges, and property or which the 
accused bas been deprived by virt.ue of the .findings and the sentence so 
vacated be restored. · 

3. Inclosed is a form of action designed to carry into effect 
these recamzendations, should such action meet with your approval•. 

2 Incls THOMAS H. GREEN 
1- - Record of trial Major Gereral 

· 2 - Ferm of action The Judge Advocate General 

( a.c.i:.o. 191, 27 May 1947) • 
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, WAR 0 DEPARTMENT 
In tha Oi'£ice or The Judge Advocate General 

i'tashington1 D.C. 

JAGH CM 321057 

UNITEDSTATES) 

v. ~ 
) 

Captain EDGAR M.:.VANCB ") 
(0-504472), Army_ or the ) 
United States. ) 

S 1 JUL 1947 
··.SIXTH ARMY 

Trial by G. ·c. M.' convened 
-at Fort Douglas., Utah., 5, 6 
and 7 March 1947. .Dismissal., 

. total forfeitures and con
t,i.nement for one (l). year. 

OPINION or the BOARD OF Rm7Ill'( 
HO'I"l'El{STEIN, SOLF and SMITH, Ju::lge .Advocates 

l. Tha Board or Review has examined the record or trial in the 
ease 0£ the officer named above and submits this., its opinion, to 'l'he 
Judge Advocate General. · · 

2. The accused was tried upon the following Charges and Speci
-fications: 

CHARGE Ia Violation or the 93rd Article or War.· 

Specification, In that., Captain 'Edgar M. Vance, A.u.s., Fort 
Douglas., Utah., having on or about 19 May, 1944, entered 
into a contract agreement with the Fish and Gama Depart
ment or the State or Utah to act as an agent for said 
Department and State for the purpose of selling.,. issuing 

· and delivering fish and game licenses and in pursuance or 
that agency having during the period or on ar about 20 
April., 1945 to on or about 10 January., 1946, collected from 
sales or Utah fish arxi game licenses, the sum or about 
five hundred and twelve dollars ($512.00), said money being 
the property of the Fish and Game Department or the State 
of Utah., the said Captain Edgar M. Vance, did, at Salt 
Lake City, Utah., on or about 10 January-, 1946., 11X'0-ng:. 
1'ully, unlawfully and feloniously embezzle by .fraudulent.11' 
converting to his own use tbs said sum or about f1ve · 
hundred and tw:elve do_llars ($512.00) in United States 
currency. 
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CHARGE II: Violation of the 96th Article of War. 

Specification l: (Finiing of guilty disapproved by the Review-· 
ing Authority). 

Specification 2: In that Captain Edgar M. Vance, A. u. s., 
6001 A.s.u., Fort Douglas, Utah, being indebted to Miss 
Bernice Stewart of Salt Lake City, Utah, in the sum of two 
hundred dollars ($200.00) for moneypersonally.loanedj 
wbich amount was due and pa]'able on or before l January, 
1946, did, at Salt Lake City; Utah, from l January, 1946 · 
to 30 August, 1946, wrongfully and dishonoraply fail and 
neglect to pay said indebtedness in .run. 

Specification 3: In that Captain F.dgar M. Vance, A.u.s., 
6o01 A.S. U., Fort Douglas, Utah, being indebted to Mrs-. 
Louisa Su1t Tacker Stevens ·or Salt Lake City, Utah in the 
sum of two hundred dollars ($200.00) far money personally 
loaned, which amount was due and payable on or. before l 
January, 1946, did, at Salt Lake City, Utah, from l January, 
~946 to 30 August, 1946, wrong.fully and dishonorably fail 
and neglect to pay said indebtedness in run• 

..Specification 41 In that Captain Edgar M. Vance, A.u.s., 6001 
.A.s. u., Fart Douglas, Utah, being indebted to Miss Margie 
Dewey (Freeling) of Salt Lake City, Utah, in the sum of 
three hundred dollars {$300.00) for money personally 

" loaned, which amount was due and payable on or before 12 
· Ju1y, 1945, did, at Salt _Lake City, Utah, from 12 Ju1y, 
1945 to 8 August, 1946, wrong.fully and dishonorably fail 
and neglect to pay said indebtedness in full. 

• Specification 5: In that Captain Edgar M. Vance, A.u.s., 6ooi 
A.s.u., Fart Douglas, Utah, being iroebted to Mr. L. D. 
Newsom:, of Salt Lake City, Utah, in the -sum of two hundred 
dollars ($200.00) for money personally loaned, which amount 
was due am payable on or before 31 January, 1946, did, 
·at Salt take City, Utah from 31 January, 1946 to 8 August, 
1946, -wrongfu1ly and dishonorably !ail and neglect to pay 
said indebtedness in fu11. 

Specification 6: In that Captain Edgar M. Vance, A.u.s., 6001 
A.s.u., Fart Douglas, Utah, being indebted to ·Carporal 
George T. Harrison, Military Police Department, icrt Douglas, 

· Utah, in the sum of three hundred dollars ($300.00) for. '. 
money personally loaned, which amount was due and payable 
on or before 3 May, 1946., did, at Salt Lake City., Utah, 
from .3 May, 1946 to 8 August, 1946, wrongfully and dis
honorably fail and neglect to P'-Y said indebtedness in:run. . . , . 

2 



Specification 7: (Finding of Guilty Disapproved by Reviewing 
Authority). 

Specification 8: (Finding of Guilty Disapproved by Reviewing 
Authority) • 

He pleaded not guilty to and was found guilty of all Charges and 
Specifications. No evidence of any previous convicti.on was introduced. 
lle was sentenced.to be dismissed the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for 
one year. The reviewing authority disapproved the findings of guilty 
of Specifications 1, 7 and 8 of Charge II, approved the sent_ance, 
and forwarded the record of trial for action under Arti.cl.e of War 48. 

J. The Board of Review adopts the statement of the evidence and 
law contained in the review of tm Sixth Arrrry Judge Advocate dated 
25 March 1947. · 

4. Attached to the record of trial is a recommendation for 
clemency dated lo March 1947, signed by the Defense Counsel and 
Assistant Defense Counsel, wherein it is stated:. 

11 2. The following are the bases for the recommendation for 
clemency: 

11a. The accused has an outstanding recording during 
his five· years of commissioned service. Reference is made to 
defense exhibits l to 13, letters from superior officers, heads 
of civic and governmental agencies, stating thetr appreciation 
for the assistance .and cooperati.on gi.ven them by the accused. 

J Facts, evidence and testimony have revealed that the actions of 
the accused were continually cringing credit to the military 
service. 

: 11 b. A copy- of the personnel record of the ·accused 
shows a .consistent e.tficiency index of superior, an excepti. onal 
record extending over a prolonged period during which he was 
assigned a mul,t~tude of additional duties• 

. 
.. "c. · Although tl}e accused, while exercising initiative, 

unusual ability and conscientious effort in carrying out his 
'duties, mat haw used poor judgment in some of his personal. 
matters, at no titlle ,ms there any discredit renected upon the 

1military service. -

"d• It is maintained that this officer is of definite 
value·to the military service, and as an active officer, he would 
·be retained for use by the service at a time v.hen persormel of 
.his ability and background are at a premium • 

.3 
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11 e. When cal.led before The Adjutant General 1s office 
and reminded of his failure to meet his obligations, the accused 
made ;·mat he and The Adjutant General 1s representative, Colonel· 
Clarkson, believed to be an acceptable and 'equitable arrangemnt 
by setting aside $100.00 per month to effect complete repayment 
of his obligations. This he has done and was doing up to the 
date of trial, knowing during the time that repayment was no 
defense. · 

"3. It is recommended that either all ~r part of the 
sentence as adjudged be suspended." 

5. The accused is 38 years of age, married and the father of.one 
child. His civilian occupation _was that of a private detective. Uar 
Department records show that he is a high school graduate and that:· 
he attended the Georgia School of Technology for two years. The accused 
served in the National Guard as an enlisted man·from May 1926 
until June 1928. In June 1928 he enlisted in the Regular Army and , 
served therein until 2 April 1932 when he vias discharged for physical 
disability. He served in the National Guard as an enlisted man froni 
6 I<'ebru.ary 1940 until 19 November 1942 when he was given a direct · 
commission as a second lieu.tena!}.t, Anny of the United States. He . 1
was promoted to first lieutenant on l4 June 1943 and to Captain on 
6 May 1944. On 17 March 1944 he was placed on a limited duty status 
for sinusitis and inguinal hernia. 

From tha date of his commission until 15 July 1946 the 
accuspd was stationed at Fo:rt Douglas, Utah, and -Ytas assigned as 
Provost Marshal ·at that Post on 28 December 1946. The manner of 

_performance of his duties has consistently been rated as superior, 
with the exception of two ratings which are excellent. He has received 
many letters of commendation from superior officers, civilian officials 
and federal and state law enforcement agencies .attesting to his 
efficiency, co~peration and devotion to du-cy-. 

On 4-March 1946 the Commanding Officer, Fart. Douglas, Utah, 
initiated a recommendation that the Legion of Merit be awarded to 
accused for the meritorious performance of his duties. This recom:
mendation was not favorably considered by the War Department because 
exceptionally maritorious service was not· shown. Instead the Army 
Commendation Ribbon was awarded tha accused in August 1946. However, 
the award was revoked because the offenses for which he was tried had 
occurred during the period covered by tha a.ward. 

6. Tha court was legally constituted and had jur:t'sdiction of 
the person and the offenses. No errors injuriously affecting the 

, substantial rights of the accused were coillllitted. Tha Board of Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty as approved by' the reviewing authority· 
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and the sentence and to warrant confirmation thereof. · A sentence 
to dismissal, total forfeitures and confinement at hard labor for 
one year is authorized upon ·a conviction of violations of Articloo of 
War 93 and 96. 

~i'Z~ ;Judge Advocate 

,~ d ~ ,Judge Advocate

_(/~Lat ,Judge Advocate 

5 
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JjGH - CM: .321057 lat Ind 
'ID, JAGO, Washington 25, D• C. 
TO:. The Secretary ot War AUG 181947. 

1. Pursuant to Eucutive Order No. 9556, dated 26 May 1945,tbere 
are transmitted :tor ;your action the record ot trial and the opillion of the 
Board ot Review in the case of Captain F.dgar M;. Vance (0504472), J.;nrv o£ 
~ United States. 

2. Upon trial by- general court-martial this officer was found 
guilty- of anbezzliI:lg $512.00, property- of the Fish and Game Commission 
o:t the State of utah in violation of Article ot War 9.3 (Chg I., Spec), and 
and of dishonorabl.7 fa1J1ng and neglecting to pay his debts in violation of 
Article o! War 96 (Chg II., Specs 1-8 incl). No evidence of any previous 
convictions was introduced. He was sentenced to be dianissed the service, 
to forfeit all pay and allowances due or to become due, and to be confined 
at hard labor tor one year. The reviewing authority disapproved the find
ings of guilty- of Specifications l, 7 and 8 under Charge n (dishonorable 
failure to pay debts), approved the sentence and i'ornrded the record ot 
trial for action Wlder Article of War 48• 

.3. A. summary of the evidence may be !'ound in the review of the 
. Staff Judge Advocate which was adopted in the accompanying opinion of the 

Board of Review as a statement of the evidence and law in the case. The 
Board of Review is of the opinion that the record of trial is legally su:t

- :ticient to sipport the findings of guilty as approved b;r the reviewing 
authority- and the sentence and to warrant confirmation thereof. I concur 
in that opinion. 

On or about 19 1'ay" 1945 the accused while on duty as Provost 
·l&arshal o.t' Fort Douglas, Utah, entered into a 1l'ritten contract Ydth the 
Fish and Game Commission ot the State of Utah under the terms o.t' which he 
was appointed agent of the Commission for the purpose of issuing certain 
.tish and game :licenses. The contract provided that an accounting for all 
proceeds .trom license fees, less a nominal fee tor the accused, be made on 

• the 10th of each calendar month for receipts of the previous month. The 
contract further provided that "all license money * * * shall be kept 
separate· and apart i'rom * * * private funds and shall not be co-mingled 
therewith." Final payment of all license fees collected during 1945 was 
due on 10 January 1946, but the accused bad paid no part thereof on th.at 
day. The accused ignored numerous written and tel~phonic requests from 
the chief clerk of the Commission !or an accounting. In March 1946 the 
chief' clerk turned the matter over to the Attorney General of the State 
for collection. In a letter dated 12 J'licy" 1946, whereiJi he advised the 
chief clerk that he was being transferred to Washington, D. c., the ao~ 

, cu.sad acknowledged that he owed the Commission $512.00. Although the 
accused promised on numerous occasions to make restitution, no payments 

- were received until Novmiber 1946, after the investigation leading to 
the present charges had been initiated. -On 10 February 1947 he made 
final payment on the account. In a voluntary pre-trial statement and 

- 6-



(263) 

as a witness in his own behalf, the accused admltted that in September 
or October 1945 he had loaned $500 of the Fish and Game .t'unds to a Lieu
tenant &andt who was in desperate need of money. Lieutenant Brandt com
mitted suici.de a short time thereafter. 

· Between January 1945 and February 1946 the accused borrowed 
various sums varying from $200 to $3001 amounting to a total of ,$12001 
from acquaintances including an enlisted man, two waitresses and others. 
In two cases he stated that he needed the money to replace prison funds 
which had been stolen from his office. The accused did not repay any of 
these loans when due. Instead he made repeated but uni'ulfilled promises 
to repay the debts and made partial payments only when pressed by his 
creditors. In each case his failure to repay was characterized by evasion 
or indifference to .just obligations. In his voluntary pre-trial statement the 
accused said "To all charges and specifications * * * I am. Guilty.• ·At the 
time of trial the accused had paid $521 on account of the debts involved 
in the specification of which he was found guilty. As a witness in his 
own behalf the accused testified, in mitigation, .that from November 19.42 
until July 1946 he worked appro:xl. mate~ fifteen to seventeen hours a day 
in order to proper~ perform his duties as Assistant Provost Marshal, Police 
and Prison Officer, and Provost Marshal. He personally spent large sums 
in bu;ying information from informants in crime detection with an obsession 
to do his job well, for which expenditures he could not get reimbursement. 

~er witnesses, including the Chief of Police of Salt Lake 
City testified that the accused 1¥8S an efficient Provost .Marshal who worked 
long hours am that he cooperated excellen~ with the local and Federal 
authorities. It was also shoYIIl. that the accused was hospitalized several 
times, once in July 1946 because of a •reactive state" due to working hard, 
and long under pressure. · 

4. Attached to the record of trial is a recommendation for cle
mency dated 10 March 1947, signed by the Defense Counsel and Assistant 
Iefense Counsel, llherein it is stated: -

•2. The following are the bases for the recommendation 
for clemency: 

11a. The accused has an outstanding recording 
during his five years o.r· commissioned service. Reference 
is made to defense exhibits 1 to 13, letters from superior 
officers, heads of oirlo and governmental agencies, stating 
their appreciation for tbs assistance and cooperation given 
them by the accused. Facts, evidence and testimoey have . · 
revealed that the actions of' the accused were continually 
bringing credit to the military service.' 

•b. A copy of the personnel record of the ac
cused shows a consistent e!ficiency index of superior, an 
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exceptional record extending over a prolonged period during 
which he was assigned amltitude o!. additional -duties. 

•c. ilthwgh the accused, 'tlhile exercisillg 
i.Ditiative, unusual ability and conscientious effort in 
carrying out his wties, may have used poor judgment ill 
some of his personal matters, at no time was there any dis
credit renected upon the m111tary- service. 

•d. It is maintained that this officer is of de
finite value to the military service, and as an active of
ficer, he would be retained for use by the service at·a time 
when personnel ot his ability and background are at a pre-.
m~. . 

. •e. When called before The Adjutant General's 
office and reminded o! his failure to meet his obligations, 
the accused made what he and The Adjutant General's repre
sentative, Colone:L Clarkson; believed to be an acceptable and 
equitable arrangement by- setting aside $100.00 per month to 
effect complete repayment ot his obligations. This he has 
done and was doing up to the date of trial, knowing du.ring 
the time that repayment was no defense. 

•3. It is recoilllll8nded that a:lther all or part of the 
sentence as adjudged be suspended. 11 

5. The accused is 38 years of age, married and the father of one 
child. His civilian occupation was that of a private detective. War 
Department records show that he is a high school graduate and that he 
attended the Georgia Scl_lool of Technology tor two years. The accused 
served in the National Guard as an enlisted man from May 1926 until 
June 1928. In June 1928 he enlisted in the Regular A.rriq and served 
therein until 2 April 1932 when he was discharged tor ph;ysical dis
ability. He served in the National Guard as an enlisted man from 6 
February 1940 until 19 November 1942 when he was giTen a direct com
mission as a second lieutenant., Array of The United States. Ha was 
promoted to first lieutenant on 14 June 1943 and to Captain on 6 Ma7 

3944. On 17 11.arch 1944 he was placed on a liiDited duty status tor 
sinusitis and iDgu1nal hemia. · 

From the date of his co:imnisaion until 15 July 1946 the ac
cused was stationed at Fort Douglas, Utah, and was assigned as Provost 
llarshal at that Post on 28 December 1946. The manner of performance ot 
his duties has oonsistentl.7 been rated as superior, Yli th the ~caption 
of 'two ratings which are excellent. He has received man;r letters of 
commendation from superior o.f.ficera, civilian officials and .teder~ and 
state law enforcement agencies attesting to his efficiency., cooperation 
and devotion to duty._ 
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On 4 March 1946 the Command;fng Officer, Fort Douglas, utah, 
initiated a recommendation that the Legion of Merit be uarded te ac
cused .tor the meritorious peri'onaance or his duties. This recommenda
tion was not .favorably considered by the War Department because exc~p
tionally meritorious· service was not shown. Instead the Arrq Commendation·. 
Ribbon was awarded the accused 1n August 1946. However, the award was 
revoked because the off'enaes .for which he was tried had occurred during 
the period oovered by the award. 1 

6. I recomend that the sentence be con.firmed and carried into 
execution. 

? • Inclosed is a .form or action designed to carey into effect , 
the foregoing reco?Illlandation ·smuld such action meet ~th your approval. 1 

CM 321057 

2 Incls 
1 - Recordo.f trial 
2 - Form o.f Action 

-------------------------------~-
( G.C .'ll.O. 303·, 27 Aug 1947) • 

• 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 
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WAR DEPA.RT.MENT ~267)
In the Ottice of The Judge Advocate General 

Washington, D.C. 

JAGK 
CY 321105 

8 JU!... 1S41 . 

UNITED STATES . ) FOB:r ORD, CALIFO.RlfIA. 
) 
) Trial by G.c.Y., convened at 
) Fort Ord, California, 21 

Seoond Lieutenant JESSE A. ) February 1947. Diamhaal, 
SANDERS (0-1332316), ) total torfeiturea and eo11-
Intantr,. ) tinameut for three (3) year,. 

_______..,_________ 

" 
OPIIIOH of the~ OF RINIPJI' 

SILVERS, JlcAFEE ABD ACKROYD, Judge Advocates 

l. The Board of Reviff haa •Dllinad the reoord of trial in the 
trial in the case of the ottioer named above and submits this, ita 
op1.nion, to The Judge Advocate General. 

z. Acouaed was tried upon the following ~ge and apeciticationa 

CHA.BGBa Viola:tion of the 68th Artiole of War. 

SPICIP'ICA:rIOlh In that, Second Lieu.tenant Je11e A. Sander• (then 
am.ember of Headquarters ud He~dquartera Detachment, Section 
One, Reception Station, Fort KoPherao~, Georgia) did, while 
on emergency leave, on or about 16 November 1945, desert the 
aerrl.oe of t.be United states and did rema.ill absent ill 
desertion until he waa returned to ailitar7 oon.trol at Fon 
l4&cArthur, California. on or about S October 1946. -

Re pleaded guilty to the 1peoitieation, except t.be words "desert the 
aenice ot the tmited states and did remain absent ill desertion•, 1ub• 
1tituting therefor -the words •absent hiluelt without proper leave trom. 
hi• organization•, aud not guilty to the charge but guilty or a Tiolation 
ot Article ot War 61. Re waa round guilty ot the ch&rge and its 1peciti
oation. Jro mdenoe ot my prertous oonrlotion. was introduced. Re waa 
sentenced tote di8Illissed th~ service, to torteit all pay and allowances 
due or to beo0J118 due, and to be oontined at hard labor at 1uch place as 
the revinillg authority m.i5ht .di.root tor a period ot three year•• The 
revi91t"ing authority approved t.be Hntence and forwarded the reoord ot • 
trial tor aotion under Article ot war 48. 

http:aerrl.oe
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s. Evidence for th• Proseeution. 

Without objection by the defense. an extract copy of paragraph 35• 
Special Orders :&lml,ber 264. Fourth SerTice Command, Fort'){oPherson, 
Georgia, was admitted in evidence ahowil).g that accused had been granted 
an 8l11Srgenoy leave of absence tor a period of twelve days effective on 
or about 4 Jiovember 1946 (R. Ts Proa. Ex. 1). ..Ill extract copy of a 
morning report of Headquarters e.nd Headquarters Detachment, section 1, 
Service Command Unit 1464, Reception Statien OYerhead, Fort McPherson, 
Georgia, containing a oorrected entry under date ot 19.movember 1946: 
redting that accused went absent without leave from •15• days _emergency 
leave 8ll 16 ~eJllber .1S46, was receiTed in evidence wi tbout objection 
(R. 7; Proa. Ex. 2). .Also admitted in eTidence wiinout objection wa•. 
an extract cow or ,a :aornu.g report of the 6004 ~ Service Un_it, 
Caal2Al Dete.clment, Poat Operating COlllp&ey. Fort llaoArthur, California,· 
which contained an entry dated 8 October 1946 stating that accused waa 
attached unassigned to tha.t unit after having been apprehended by 
civilian authorities ud returned to military control a.a ot S Ooteber 
1946 (R. Ta Proa.'~. 4.). 

Bt-idence for the Defense. 

Accused, his right• u a Yitne1a be.Ting been explain.eel to hi.a. 
elected to teatity under oath 1n hie own behalf. At the t:ime he W'8.8 

given emergenoy leave to return to his home in Califernia, hi• wife 
had been pregnant· about seven and en& half' months. she-wu about thirt;y 
n.1ne or forty yea.re cld and we.a having. pre•:catal dif'ficultiH. While 
on emergency leave, accused :me.de arrangements with the Oakland 
California Regional HQepital tor hi.a wit•'• hoepitalbation and• aillce -
it haJ. taken hill lenger to do thia than he had anticipated, he reqmated 
by letter and telegrem that his leave be extended. He received JlO 

repl7 to thia requeat and• after he had overstayed hi• leave ·aeven 
dqa. a •couple of CID men• questioned h1a a.a to his identit;y and. 
brought hh to their ·office. After the7 heard about.hie wi1'e'• COIi.• 

dition• the7 told him to remain with hie wif'e \111.til they reoeived t\rther 
inatruotiona from Fort JlcPheraon. Upon receipt e:t these instructions, 
accW1ed reported back to Fort KcPheraon. He •aigned u• and when he 
reported to hi• ~ ccmm.and.r, Lieutenant Weinberg. the la.tter gave 
him a telegram froa a doctor at the Oakland Regional Hospital which atated 
that aocuHd '• wite },lad suffered a hes.orrhage and was not expected te live. 
Accused asked Lieutenant Weuberg it he oeuld haTe aOJl8 leave and Yb.en· ho 
received a negative reply- he inf'or11Sd his oopaziy commander that ho "wu 
goiJl& back home ~·• . Aocuaed thereupon returned to hia home. Bia 

. wife had a •c1ry birth• a?ld both ahe and the ~by •a1aoat puaed away.• 
rua ,raa her· tirat child. .Atter the birth• hie wile reaa.ined 1a the hos
pital thirty-three days and tho baby torty--tllree dqa • .Atter acouaed'• 
..Ue and 'ba.b7 nre released tr• the hospital• hi• wit•'• mother and 
father oue te live ritli th.._ . 1'he mot.her waa orippled. and the ta.ther 



waa an invalid. Acoused waa unable to procure domeatio help and, aince 
his rlte and his pe.renta-u-law could do no house work, he "thought it 
beat" to stay home and take care of the baby. On 30 September 19~, 
•someone oalled troa the Post Oftice• and asked accused 11' he "was ready 
to go back to oamp. • He was first taken to San Luia Obispo and then to 
Fort Kao.Arthur, where he was placed in arrest of quarters. A tfTff daye 
later he receiTed a telephone call trem his w1f'e whe intermed hill. that his 
tather•in•lu had died. Accused was given a three day pe.u, which wu 
utended at his request, and retur.ned home to make arrangementa tor the 
f'lmeral. When he returDed to Fort ]lac.Arthur, he was auigned dutiea a.a 
.A.saiatant PrOToat Marshal and Assiatant Police Officer. On 6 December 
1946, he waa released trom. arrest Irby the Sixth Arrq Inspector General.• 
While he was under arrest, he had been all9Wed to go hoae and come- back 
"by hbuself9 'onweekend pa••••• Atter hia releaae .t)"om arrest, he per
formed various duties, including :that ot Ofticer of the Day. Re reported 
•en hie ow." ta Fort Ord tt11r this trial on 6 February 19~7. The baby'• 
condition ia atill aerioua. Dllrillg his unauthori&ed absenoe he wore 
the uniform at all timea and uaed his correct name. When he returned 
home fra Fort J[cPhe,.a~n he lett •his thinga" at the latter plaoe (R. S-U). 

It wu stipulated by and betlreen the prosecution, detense counael 
and the accused tba. t it the oomma.nding ottia.r, deputy commander• prevo1t 
-.rahal and uaiatant adjutant ot Fort )(ao.Arthur were present in court 
they w•uld. testify tba.t accused performed his duties while at that 
ata.tion in an excellent JUJmer and that hie reputation was nner dis• 
ouaaed ether than faT(?rably- (R. 14:J net. Exs. 1-f.). 

4:., Competent nid81\oe adduced by the prHecution sufficiently eatab
liahe4, rlthout resort to aoouaed•a plea, that aoouaed was absent without 
leave tra 16 Jevember 1946 to 3 October 1946. a period ot ner ten J11011tha. 
In Cl( 211686 Gerber (10 B.R 107 • 116), the Board of Rertnr aaid1 · 

. •1'he enl.7 remauing element in_ the offense of deaertien h an · 
intent not to return. I• there •aoae substantial evidence' et auoh 
an intentf The Manual tor Courta-llartial says, aa tile first 
sentence under th.e head et 'intent' (M. C.K. • par 130!_) I 

•u the conditien. ef absence witheut· leave' ii auch 
prolonged. and there is no aatiataotoey explanation ot it, . 
the court rlll be juatitied in interring froa that alone an . 
intent to remain penianently- absent.• 

•Tlle aoouaed 1ra.a abaent ninety de.ya. Absence• of equal or Iese 
duratien hLve in uny inatanoea been held to juatify the inf'erenoe 
of an intent not to Nturn. It i• true that accued gave tea tiaol:l1' 
tendug to show an intent to return, but the oour-t was not obliged 
to belieTe his teatb:l.oll1'· and apparently in this respect did not 
believe it.• 



The.legal principle• expressed in the cited case are of obTi•ws 
applicability herein and we find ne reuon to diatwb this oourt•a 
tinding• ot guilty'. EYen it accuaed•s explanatien of hi• una.uthorbed 
abaence were to be accepted at ta.oe value, it 1a obvious that h.o placed, 
hi• personal dedr••• b.rn ~ the dUfioulties ot life aa they-,me.7 have 
b1Jen, before hi• ebliga.tiona to the aenioe and th&t whatn-er intent he 
JOAY ha.Te had to reaUJl!.e the1e ebligationa wa.a depe?lilent fer ita u:ecutien 
upon the urging• ef the law. Such a contingent intent j;o Nturn aa 1a · 
here ahown. 1a not a defense to a charge of deeertiOZL_ (CK .:Sl8UO ~). 

6. flle de1'enae counsel and all the aembera ct the court present at 
the trial ot accused requested that clemency be extended by' the roviewillg 
authority due to aocuaed•a prior excellent record, the •tine and soldierly 
appee.ranoe• he :made in court and the "aitigating and extenuating• circna
atuce, aurre'tmding the oue. .Atta.ched to the record. •t trial are 
letters traa Doctor G. L. Sobey, Paso Roblee, Calitornia. a'1d Jrr. CharlH 
:E. Gee, J.taaoadero, California, both ot whOJll state that they- lcnOII' 
aoc'l18ed, hia wih and baby' aon and tba t accused 1a needed at heme to care 
tor his tamily'. · 

6. .-ar Departllllent reoorda show that aocuaed 1a 38 yea.re ot age. Bl 
sened 1n. the Ant:!' tor eu enlis'taent, 1':roa 30 septe.i,.r 19:50 to 1 August 
1933, with Battery J., 60th Coast Artillery (il), Corregidor, P.I. Bli 
-.a.a a member -~ the 26th Battalion. Oregon State GUard, troa June 19-l2 
to Jlay l9U, rising to the rank ~ captain therein. In o1Tilian life 
he wa.e a ta.naer and tr.. Septaber 19" to Jfay 1944 wu J'ield Deputy 
J.ueaaor ot llalheur County, Oregon. On ZO Kay 1944 he reentered the 
aen-ioe aa an enlisted :ma.J1, the answers to his Perao:r:mel Placement 
Queatio:anaire indicating that at thi• time he n., married to Ruby Edna 
Sander• an.d had one other dependen.t. He graduated 1':rOJR the Wantry 
Officer Candid.a.te Schoel at Pert Benning, Georgia, Oll U- February 19'& 
and was appeinted and oomiaaioned a noond lieutenant 1D the NW¥ ot 
the United Statea. According to the Staft Judge AdTooate'a ReTiew he 
n.a JA&r:riecl. in )(a.rob 1945 to the woman ty whoa he h&d a child. duriJ&g his 
per1K ot miauthorised absence. 

T. The oourt was legally constituted and had juriadiotie ner the 
person and the offense. lo errors injurieual7 ,.ttecting the aubata.ntial 
rights ot accused were committed during the trial. In the op1.n.ien ot the 
Boa.rd ot Review the record ot trial is legally- 1uf't1oient to euppor1; the 
findings or guilty and the eentenoe and to warrant ·cont1.rmation of the 
sentence. Dismissal 1a authorised upea oonTiotion ot an officer et a , 
Tiolation ot Article or War 58. 

-·-
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J.AGK - CK 321105 1st Im 

JUL 1·,_, !0.- 17WD, JADO, Washington 25, D. c. ._-+ 

TO, The Under Seoret&ry ot·War 

1. Pursuant to Exeoutin Order No. 9566, dated May 26, 1946, there 
are transmitted herewith for your aotion the reoord of trial and the 
opinion of the Boa.rd ot ReTiar in the oue of Seoom L1eutena.n1J Jene A• 
SUlders (0-1332316 ), Inte.ntry. · 

2. Upon trial by general court-martial thia offioer wa.a tound guilty 
or deaertion tor the period 16 Novemb•r 1945 to Z October 1946, in Tiola
tion of Article of War 68. No eTidenoe of previoua oonviotiona wu intro
duced.· He wu sentenoed to be diamiaaed the servio•, to forfeit -.11 pay 
a.rid allowances due or to become due, and. to be oontined at ha.rd labor tor 
three ;years. The reviewing authority approved th• aentence and torward-4 
the reoord or trial tor aotion und•r Article of War 48~ 

3. A 1ummary ot the evidenc. sq· be found in the acoompa.eyillg opinion 
of the Boa.rd ot Revin. I ooncur in the opinion ot the Board ot Renn 
that the record or trial ia legally- sufficient to auppor.t the tindinga of 
guilty a.nd the sentenoe and to warrant oontirma.tion ot the se11tenoe. 

It wu shown by extraot morning report entries that ucuaet\ absented 
himself ~thout leaTe from his organization at Fort KoPh.eraon, Georgia, on 
16 November 194:5 by failing to return from a. period ot emergency lea.ve and 
that he wa.s apprehended by civilian authoritiea and returned to m.ilitar;r 
control at Fort Ma.cArthur, California, on 3 Ootober 1946. Aoouaed pleaded 
guilty to ha.Ting been absent without lean for this period but not guilty 
to desertion. He attempted to explain his unauthorized absence in hi• 
sworn testimoll3 before the-oourt. 

Accused stated that his wife wa.a between 39 and 40 years of age and 
that at the time he was on emergency- leave she was about 7-1/2 montha 
along in her tirat pregnancy~ wa.a having pre-natal diffioultie,. He 
obtained hospitalization for her at the Oakla..nd,Calitornia, Regional 
Hospital and requested an extemion or his leave from Fort M'oPh.erson. 
ReoeiTi.ng no reply to his requeat, he remained at hia home in C&litornia 
until, having overstayed his leave about seven da.ya, he was apprehended 
by c.I.D. agents. ·Theae aui;horities, after inquiring into his oaae, told 
hilll to stay with his wife until they oould oommunicate with Fort McPheraon. 
When,no reply was reoeind by them, he ret'llr?led to Fort li!cPheraon and re
ported to his .company commander. The compa.ey oommander gan him a. ~elegram 
from the Oakland Regional Hospital informing him that his wife had autfered 
a hemorrhage and was not expected to 11ve. Hu request for further leave 
being denied by the company commander, he went baok home ·~7·" Hia 
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wife bad a •c1ey birth" &lid both ahe and the bab7 •a.1:most paased mra;y. • 
A.tter his wife a.J:ld baby were released trom. the hoapital, hi• p,.renta-iJ:1.-
la.w, both inT&l.ida, oe.u to lin with hia. He could not get domeatic · 
help and linoe he wu the onl7 peraon who could do &1J¥ worlc about the 
houu he decided to ata,y homs and care tor the baby. _On ZO SepteJDber 
1946 •aomeone called trom the Poat 0tt1oe• and aaked aim it he -.... ready-
to go b&ok to oui.p.• He was ultb:iatel;y taken to Fort lill.aA.rthur, where he 
wu plaoed in arreat ot quartera. He wu releaaed troa ure1t Gn I Deoaber 
1946 91,y the Sirbh Arrey lmpector General.• Both before and a.filer his releue 
tr• arreat he pertoraed Tarious du.tie~ and wa1 giTm week-em pa.a1.ea to 
via it hi~ home. 

It was atipulated that the oomm•uding ot.ficer, deput;y oomnander, proTOa~ 
:marshal am a.adatant adjutant ot Fort MaoA.rthur would testitJ that aoouud 
performed hia duties in an excellent ma.rm.er while at that 1ta.tion. The 
detenu counsel and all the members 01! the oourt present at the trial ot 
aoouaed eubmitted a requ.1t tor clemeno7 due to accused'• prior exHllent 
record,· the •tine and 1oldierl7 appearance• he made in oourt and the "miti
ge.ti.J:lg and extenuating• oirouutanoe• aurroundi:ng the oue. Attached M tbs 
reoord of trial are letter• trom Doctor G. L. Sobey-, Pa.so Roblea, Calitoraia, 
and lfr. Charle• E. Gee, Atuoadero, Calitonu.a, both of' whca ata.te th&t they
know aooused, h11 wite and baby' aon and tha_t aocuaed ia needed a~ home ~• 
oare tor hi.a i"ud.q. 

It ia ata.ted in an indoreement to file Adjutant GeDeral tr0111 the Cc,mmand
ing General, Seventh J.nfT, dated 9 December 1946, f'ound in the acoo111>1lll'1zig 
pa.pera, that aocuaed wu "first• apprehended on 30.lloTember l9i5 at San -
Leandro, California.. b7 the ProTOat llarahal, Oakland, Ce.litornia, and re
leased on warning orders on 2 Deon.her "19,s• (•194:5•), obvioual7 intended -
to return to his proper ate.tion, but that he never report•d u directed. It 
is also atated in the ume indoraement that a oh&rge ot bigui;y again.et a.cowsed. 
ha.cl been withdre.-wn pending further inve1t1gation. 

4. Aoomed. ii SS ;yea.re ot a.ge. He aened in the J.r,q tor one •nli1i;
ment, trom 30 September 1930 to 1 Auguat 1933. with Ba.tte1"7 A, 60th Cout 

· Artiller,- (il), Corregidor, P.I. Re was a member of the 26th B&t~a.licm. 
Oregon Sta.t• Guard, trom June 19'2 to Ma;y 19", riling to the ram: ot cap
tain therein. In oi~ilian lite he waa a termer and f'rom September 1943 to 
lf&y 1944 wu Field Deput;y A.saeaaor ot Malheur Count;y, Oregon.. On 30 )lay 
1944 he reentered the ••nice a.1 a.n enliated man, the anner• to hie Per
aonnel Placement Queationna.ire indicating that at thia time he-wu aarried 
to Ruby F.dna Sanders and ha.d one other dependent. He graduated tram tbe 
Intantey 0tfioer Candidate School at Fort Benning, Georgia, on 14: Febru.&.r7 
1945 and wu appointed aDd commissioned a aeooDd lieutem.nt in the J,.r,q ot 
the tlllited States. According to the Sta.t'f Judge .AdTooat•'• review he wu 
-.rried in March 1946 to the woman by' llhoa he had a ohild during hia periocl 
ot 'llll&Uthorized abaenoe. · 
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&. I reocmmend that the aent.no• be oont1.rmd aDd -carried int. 
execuUon. 

6. Inoloaed i• a fora ot action designed to o&rr7 into etfeot t:;• 
foregoing reoommendation ehould _,,...,...._.1th ;your appro'Tal. 

( CM 32110.5). · 

2 Inch Tll>W.S R. <EED 
1. B.eoord ot tri&l- lajor General 
2. Fona ot aotion The Judge J.d-yooate General 

( o.c.M.o. 2.59, 23 July 1947). 

1 
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WAR DEPARrJ.ENT 
In the Office of The Judge Advocate Ge~ral 

Washington, D. a. 

JAGH - CV 321141 .1? JUL 1947 

UNITED'STATES THIRD UNITED STATE'S ARMY ~ 
v. ) Trial by G.C.M., convened at 

) .3rd. Replacement ~pot, Marburg,
Private IEE JAWS HauRD Germany, 7 am 10 February 1947. 
(18018215), Attach~d Un ~ Dishonorable discharge and con
assigned ,3rd Replacement ) finement far thirty (,30) years.
Depot . ) United States Penitentiary · 

Im:VlEW by th, BOARD OF ~mw 
HO!TEllSTEIN, SOLF, an:i SMITH, Judge Advocates 

· .l. The Baa.rd ot Review bas examined the record of trial in the case 
of the soldier named above. 

2. The accused ,ras tried upon the following Charges and Specifications 
and Additional Charges and Specifications a 

CHlRGE Ia Violation of the 58th Article ot War. 

Specificationa In that Private lee James Howard, 115th Field 
Artillery Battali'on, did, at Frankfurt, Germany, on or 
about 16 October 1945 desert the service of the United 
States and did remain absent in desertion until he was 
apprehended at Colgone, Oermany on or about 2 July 1946. 

CHARGE IIs Violation of the 9.3rd Article of War. 

Specification: In that Private lee James Howard, 115th Field 
Artillery Battalion, acting jointly and in pursuance of 
a common intent, did, in conjunction nth Private Robert 
Ashcan and other persons unknown, at Junkerdorf-Cologne, 
Germany on or about 29th April 1946, by force and violence 
and by ·putting her in fear, feloniously take, steal and 
carry away from the room of :Frau Ria Bardenheuer, 1 plat,inum 
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diam.ond ring, l gold watch, l diamond an:l pearl 
brooch, l black onyx am pearl ring, 1 pair on,yx 
earrings, l sapphire ring, 1 platinum and rub;r 
bracelet, and one silnr bracelet, the propert7 ot 
said Frau Ria Bardenheuer, allot a valua ot over 
$50.00. 

FIRST ADDITIONAL CHARGF.S: 

CHARGE I: Violation of the 69th Article ot War. 

Specitications In that Private Lee J8Jll8s H~, attached-
unassigned 3rd Replacement Depot,: having been duly' placed 
in confinement in 3rd Replaceent Depot Stockade, Yar
burg, Gel'm9.JJY', on or about 24 October 1946, did, at 
Llarburg, Ge~, on or about 30 October 1946 escape .trom 
said confinement before he was set at liberty by' proper 
authorit7. 

CHARGE llt Violation of the 61st Article ot War. 

Specitications In that Private Lee Jaaes Howard, attached.
unassigned 3rd Replacement Depot, did, without proper 
leaTit absent himself' from bis organization at Marburg, 
Germs.iv, fran about .30 October 1946 to about 19 Decem
ber 1946. 

CHARGE III: Violation of the 93rd Article of War•. 

Specif'ication lt In that Private Lee James Howard, attached
unassigned 3rd Replacement Depot, did, at Pellam, Germany, 
on or about 19 November 1946, feloniously take, steal and 
carry- &1'19' two ladies wrist watches, Talue ot more than 
$50.00, property ot Frau Graefe. 

Specification 21 In that PriTate Lee James Howard, attached
unassigned 3rd Replacement Depot, did, at or near Dues
seldorf, German,., on or about 16 Nove}llber 1946, felonious~ 
take, steal and carry away- one Opel-Kadett autanobile, 
value of more than $50.00, propert7 ot Walter V08•• . 

~OND ADDITIONAL CHARGES 1 

• CHARGEi Violation or the 64th Article of War. 

2 
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Specificat1on1 In that Private James Lee Howard., attached 
una&1igned 3rd Replacement Depot., having rec.ei ved a 
lawful command from 1st Lieutenant cTames G. Wamsle;r, 
h1a superior otticer., to get ott his bunk and clean 
his cell., did at Jlarburg., GermB.?JT, on or about 28 

. Decf:llllber 1946, will!~ disobey the same. ·. 

THIRD .ADDITIONJ.L CHARGES: 

CHARGE Ia Violation ot the 64th Article ot War. 

Specification 11 In that Private James Lee Howard., attached 
unassigned 3d Replacement Depot, APO 872., having received 
a lallf'ul command from First Lieutenant Paul A. Cooper; · . 
Infantry., on dut;r as otticer ot the Day., 3d Replacement 
Depot., on 16 Januar;r 1947., his mperior officer., to "talc$_ 
his bands out ot his pockets and march at attention", did., 
at llarburg., Germa.tI3'., on or about 16 January- 1947., will.tul]Jr 
disobe;r the same. 

Specification 21 In that Private James Lee Howard., attached 
unassigned 3d Replacement Depot, APO 872., having received 
a lawful comn.and f'ran Captain Louis Caudell., Infantry., on 
duty as Officer ot the Ia:,., 3d Replacement Depot, on 17 
Janua:r,y 1947., his superior o.tticer., to "take his hands 
out of' his pockets and be at attention", did., at l{arburg., 
German;r., on or about 17 January 1947, will.t~ disobey 
the same., b;r putting his hands deeper into his pockets. 

Specification 31 (Findina, ot guilty disapproved b;r ,the review-
ing authority). . 

CHARGE IIa Violation ot the 63rd Article or War. 

Specifications In that Private. James Lee Howard., attached 
unassigned 3d Replacement Depot.,·APO 872., did, at Marburg., 
Germ.aey-, on or about 17 January- 1947, behave himself' with , 
disrespect toward Captain Louis Caudell, Inrantry-, on duty 
as Officer ot the DaY, Jd Replacement Depot., on 17 January 
1947., his superior otf'icer, b;r saying to him •Fuck you•., 
or words to that effect. 

He pleaded not guilty to, and -was found guilty- or, all Charges and Specifi
cations. No evidence of arv previous convictions us introduced. He -.as 
sentenced to be dishonorably- discharged the service, to forfeit all pa:r and 
allowances due or to become due., and to be confined at hard labor for the 
term of his natural.lif'e. The reviewing authorit:r disapprOTed the . .tindings 

3 
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ot guilty- ot Specification 3 ot Additional Charge I, 'lhird Additional 
Charges (violation ot Article ot War 64), approved only' ao much ot the 
sentence as provides tor dishonorable discharge, total torteitures, and 
continexmnt at hard labor tor thirty- (.30) years, designated the United 
States Penitentiary-, IA!twisburg, Penneylvania, as the place ot confinement 
and tonarded the record ot trial tar action under Article ot War so½. 

• 3. '!he Board ot Rffiew adopts the atatement ot evidence and la1J con
tained. in the 'lbird United States 1rtq Judge Advoe&te•s review, dated 10 

- March 1947. 

· 4. The court ns legally- constituted and had jurisdiction ot the 
person and the ottenses. No errors injuriously' attecting the substantial 
rights ot the accused were canmitted during the trial. The Board ot :Re
new is ot the opinion that the record· ot trial is legally- sutticient to 
IUPPort the tindings ot guilty and the aentence, u approved by- the review
ing authority'. Confinement in a penitentiar:T is authorized b7 Article ot · 
War 42 tor the ottense ot larce1J7 ot property- ot a value ot more than tin7 
dollar•, recognised aa an ottense ot a civil nature and so P.UD,ishable by-

. penitenti~ confinement by- section 287, C:r1m1Ml Code ot the United States 
(18 USC 466). 'Where part ot the whole sentence 1a punishable b7 confinement 
in a penitentiary, the 11hole sentence mq be served therein (AW 42). 

I 

Judge Advocate 

Judge Advocate 

Judge Advoe&te 
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------------------------------

WAR DEPARTllENT 
In tne-Offioe of The Jmgs Advocate General 

i'~aahington 25. D. c. 

JAGK - CM 321176 
: 8 MAY 1947 

U N I T E D S T A T E S ) 11TH AIRBORNE DIVISION 
) 

v. ) Trial by G.C.M•• convened a.t Camp
) Sohimmelpfennig, Sendai, Honshu, Japan, . 

Private ARTHUR V. HCR.SEY ) .30 January a.nd ..6 February 1947. Dis
(43038921), Detachment Head-) honorable discharge a.nd confinement for 
quarters Company. 11th Air- ) two. (2) years. Penitentiary. 
borne Division. ) 

HOIDING by the BOARD OF REVIEW 
SILVERS, MoAFEE a.nd ACKROYD, _Judge Advooa.tea 

-----------------------------·-
1•. The reoord of trial in the oase of the soldier named above li.a.a been 

examined by the Board of Review. 

2. The aooused was tried upon the following oharge and speoitloationa 

CHARG~a Violation of the 84th Artiole of War. 

Speoifioationa In that Private Arthur V. Horsey. Detachment Head
quarters Compacy, 11th Airborne Division, APO 468, did, at or 
near Iwanuma, Honshu, Japan, on or about 21 November 1946, 
unlawfully sell to Kiyoahi Itasa.ka., cotton waste of the value 
of about f77.00, issued for use in the military service. 
~ 

He pl e&ded not guilty to and wa.s found guilty of .the charge and specification. 
No evidence of previous convictions wa.s introduced. He wa.a sentenced to be 
dishonorably discharged the service, to forfeit all pa.y a.nd allowances due or 
to l:>E!co~ due, and' to be confined at ha.rd labor, at sue~ place as. the review• 
ing a.uthori ty might direot, for a period of two yea.rs. The reviewing authority 
approved the sentenoe and designated the u. s. Penitentiary, McNeil Island, 
Washington, as the place of confinement and forwarded the record of trial for 
action under Article of War so½. · 

3. The only question requiring discussion is the propriety of the deaig-: 
nation of a penitentiary a.s the place of confinement of the accused. ·The of
fense of selling Government property issued for use in the military service 
in violation of the.84th Article of War is essentially a military offense and 
is not recognized as an offense of a oivil nature punishable by penit~ntia.r;y 
confinement for more than one year by any statute of the United States or by 
a law of the District of Columbia (AW 42). (CM 301149, Hardin,,18 BR {ETO) 
151; CM 291137~ Reed, 18 BR (ETO) 215J CM (ETO) 10282, Vandiver, 22 BR (lTO) 
165.) -

4. For the reasons stated the Board of Review holds the record of trial 
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legally autficient to aupport only so much of the sentence a.a inTolves dis
honorable discharge, forfeiture or·a.11 pay and allowances due or to become 
due, and confinement a.t hard labor for two years in a place other than a. 
penitentiary; Federal correctional ins titution or reforms.tory. · 

, Judge Advocate 

(04 ,,J..., f .:m~ ~ , Judge M.vooat, 

..,,i;£:JJl~w , Judge Advooate 
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JAGK - CM 321176 lat Ind ~/ ~~.t-Ait .' 
WD, JAGO, \'ia.shington 25• D. C. tf.,f.:. ;. .._,,.4J9q 

6.J·. . ,. s 
TOI Commanding General., 11th Ai~borne Division, ~·"'468, c/o Postmaster. 

~an F'rs.ncisoo. California. ~ i ,.. -~, 

1. In the case of Private Arthur V. Horsey (43038921). Detachment 
Headquarters Company, 11th Airborne Division, attention is invited to the 
foregoing holding by the Board of Review that the record of trial is 
legally sufficient to support only so•muoh of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for two years in a place other 
than a penitentiary, Federal correctional institution or reformatory, which 
holding is hereby approved. Upon approval of only so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allows.noes 
due or to beccme due, and confinement at hard l'.1.bor for bro years in a 
place other than a penitentiary, Federal oorrectiona.l institution or reform
atory. you will have authority to order the execution of the sentence. 

2. When copies of the published order in this oa.se are forwarded to 
this· office thsy should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference, please place the file number 
of the record in brackets at the end of the published order, as follOTII 

(CM 3~11.76); 

1 Incl THOMAS H.. <REEN 
Record of trial l~jor .General 

l'he Judge Advocate General 

3 
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WAR IEPARTMEN!' 

In tu Office o! Tlae Judge l,d.-,ocate Geaeral 
Wa11rl11,;,<Tton, D. c. 

J.A.GH - CV .321194 

UNITED STA.TES ~ 
) Trial by G.c.v., convened at"'· ) New Orleans Port ot Embarkation, 

Second Lieutenant THOMAS J. 18 and 21 March 1947. Dismissal, 
M?rHEN (0-687889), Air ~ total forfeitures; and confine
Corps ) ment fer twenty (20) 1Bl'•• 

OPINION o! tbs BCUD OF REVlEll' 
H0rTE?Sl'EIN, SOLF, and SM:ITH, Judge Advocates 

1. Tbs record ot trial in the case of the officer named abO"fe bas 
been examined by the Board of BeVin am the Board submits this, its opin
ion, to The Juige Advocate General. 

2. The accused was tried upon the following Charge and Speci:ticationa · 

CHA.RGEa Violation of the 58th Article ot Wo. 

Speciticationa In that Second Lieutenant T.HCJJAS J. lm'BEN, ilr 
Corpe, 9223 Technical Service Unit, Transportation Corps, 
New Orleans Port of Embarkation Casual Detachment, ·New 
Crleans, Louisiana, then attached unassigned to Pettus 
Provisional Group, 18th Bomber Squadron (H), 34th Bombard
ment Group (H), Blythe .Army .A.ir Field, Blythe, California, 
did, at Bl,-the !rmy lli Field, Blythe, California, on er 
about 12.30 hours, 8 October 194.3, desert the ser'Yice of 
the United States, and did remain absent in desertion
until he was appreheooed at New Orleans, Louisiana on ca.
about 29 January, 1947. 
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He pleaded not guilty, and "not guilty be.cause of insanity" at the time of 
the alleged offense, to both the Charge and its Specification. Prior to 
arraignmant the defense made a. moticn for a further inquiry into the mental 
condition ot the accused, which_,was denied by the court after accused pleaded"' 
to the general issue. The accused was found guilty of the Charge and its 
Specification. No evidence or.. previous ecnvictians was introduced. He was 
sentenced to· be ·dismi.ssed the service, to forfeit r..11 pay and alloirances due 
or to become due, and to be confined at hard labor fOI'. twenty ye~s. The 
reviewing authority approved tl::e sentence and forwarded the record of trial 
fer acticn pursuant to Article of War 48. 

· 3. The evidence for the prosecution is summarized as foD:owsa_ 

1 certified extract copy or amorning report shared that on 8 October 
· 1943 the accused absented lwnself without proper leave from Petttis Provi
sional Group, 18th Bonbardment Squadron (H), 34th Bonhardmfflt Group (H), 
Blythe ~ Air Fielsi, Blythe, California (R 22,; Pros Ex 1). en 29 ·iTantW'y 
1947. accused was app:-ehended and returned to military control at Nn 0:leans, 
Louisiana (R 31,; Pros Ex 2). The FBI agent 1rho arrested accused testified 
that accused's employeJS referred to him as Thomas w. Nitben (R 24), and that 
accnsed attempt.ed to evade arrest (R 26). 

4. The evidence for the defense, upon both the motion for further 
inquiry into the meIIt.al condition of the accused and upon the issues raised 
by the pleas, is s.Ullllll8rized as follows& 

Dr. Charles Holbrook, a civilian psychiatrist, te·stified that he had . 
examined the accused and from information obtained from the accused, ac
cused's wile, and from Mr. Miller, one of the individual defense counsel 
and an employer of accused for the year preceding his apprehension (R 13), 
he 'arrived at the opinion that accused was possibJ.T suffering from hysterical 
8.llllesia dne to war strain- at the time he went absent without leave. Accused . 
probably could not distingu'.ish right fran wrong, ar, if he could, he 1rould 
not be able to adhere to the right (R 12). Dr. Holbrook considered accused 
normal. at the time he interviewed accused (R 16) • · 

. .A. repaM. of a BC8rd of Medical Officers, Station Hospital, New Ct-leans 
Pert of Embarkation, dated 26 February 1947 was introduced without obje-ction. 
The Board found that ace.used was sane at the time the examination of ac
cused was nade, but gave no opinion as to the-mental condition .of the ac
cused at the tine of the commission of the offense (R 65,; Def Ex 2). 

T1ro ~mbers of the Board testified that no finding as to the priar 
JD!ntal. condition of accused was made as they had insufficient basis upcn 
which to make such finding (R 63<4). Captain Herbert L • .Archibald, MC, 
the seniar member, testified that in his opinion accused was sane at the 
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present time (R 72). The only evidence available to the Board as to the 
past was accused's statement and exactly what transpired could not be 
determined because of the length of tine that had elapsed (R 72). He 
admitted that accused could have had hysterical amnesia or a peychosis 
but he did not feel justified in committing himself' at this date (R 72). 
Accused is a P3rson with an abnarmal personality adjustn!nt and comes 
under the general classification of' psychoneurotic (R 7.3). There has 
been a •mother fixation,• with the wi.f'e, who is seventeen years older 
than accused,substituted in the role of mother and wife (R 74). There 
is no evidence of insanity (R 73). · 

. .Mrs. LUJ:San Mitheri, wife of the accused, testitied that she has 
knrnn him since July 19.'.39 and that they were married 7 Deceroer 1942 ·(R 
.32), which was the same day accused received notice to repart for active 
dut;y (R .33). Accused was assigned to Navigation School in Hondo, Texas, 
in April 194.3 (R .3.3-34) ~ He W&..S completely "wrapped up• in his studies 
and discussed navigation continually (R J4)• During this time accused 
was very nervous and tense and unable to relax (R .34-.35). He grad~ted 
5 August 194.'.3 ,and received a 10-day leave. Accused •as busy obtaining 
uni.f'orma, was not interested in chess or automobile riding or any of the 
things he and his wUe had done previously, and he talked only about 
navigation (R .34-.35). After grf.duation he was transferred first to Tuoscxi, 
Arizona, and then to Blythe, Calitornia (R .36). At the latter station ae
cused was granted an 8-day leave and they went to a hotel at Coronado. 
He· st~ed in his room all the time and played pinochle, except, for shart 
,ral.lcs (R ..36). He was utterly- unlike anything his wife bad known him to .be, 
was irritable and she. could do nothing to amuse him (R .'.36).. Upon return-. 
ing \o Blythe acc'tl3ed sometim,s made one and sometimes two flights: a day. 
IIe wu f?."equently cysterical, br3a.ldng dam and sobbing and be could not 

· sleep (R 37). After three weeks tl:ey -nnt to Phoenix on _a 4S-Cour ·paas. 
Ch returning from this pass at about 2130 a.m. on October 6 accused, was . 
in •arlully bad shape.• He u.d a .flight scheduled, but begged his ...Ue 

• not.to force him to go.on it. She suggested that the:y go to New Orleans, 
thinld.ng the change would do him. good (R .39) • In New Crleans accused 
just slept,, ar· sat and looked om. the Window (R 40). After tYo days . 
there they went to Dallas and then to San J.ntooio (R 41). She stated 
that while they were at San lntOtUo accused was "complete4' off his head · 
and irrational• and she decided to take him back to New Orleans (R 42). 
They remained in Ne. Orleans until accused ns ap:i;rehended, living .first 
at a tourist camp, then in an apartment on Benefit Street, and final4' 
in a room at 2010 Milan Street. During the .first part o.t the stay in 
?lew Orleans accused 11was in a state of complete lassitude" and spent most 
of the ti.Jm in bed, Tith the room in semi-darkness as the. light bothered 
him (R 43-.44). Mrs. Mi.then made copies of accused's leave orders which 
she dated ahead, and twice when he asked about bis status zshe showed him 
these orders which indicated that be l:Bd two or three more days of leave. 
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Accused was not aware of the passing of time, and on awakening o.f'ten would 
not remenber what bad happened befcre he went to sleep (R 44). Mrs. Mithen 
locked up accused's unifcrms and)~:verything that would remind him of tqe 
J.r-rey, am fer a long tie he did not mention the ~ (R 4-6). In the fall 
of 1944 he asked if be had received a DSdical discharge and when she told 
him he had not he ns much upset, accused her of jeopardizing his whole life 
and wanted to return to the Army. He 118.S still sick and weak and she per
suaded him to nit (R 47). Far a long time he wanted •to destroy himself" 
(R 48). About November 1944 l3ha taught him to knit and thereafter he began 
to improve (R 48). Mrs. Xithen bad obtained a job at the race track lD'lder 
tlE name of lee Howell Nithen (R 49), but accused did not lmovr this (R 52). 
Eventua.lly accused took a job at the race track and they "worked as a 
couple." She obtained fer him a social security card in ·the name of 
Thomas Nitren (R 49), as "it would have looked silly" for her .to be "Nithen" 
and for him to be "Mithen" (R 52). In March 1946 accused took a position 
with Kirschman 1s Furniture Stare, where be was employed until he was ar
rested (R 49). 

No doctor was ever called ar consulted and Mrs. :Mithen did not com-o 
municate w:ith accused's family since they were eccentric and she was not 
on friendly terms with them (R 50, 5.3). She did not take accused to a 
military hospital because she was afraid he would be put in a mental 
hospital and she" would not be able to see him (R 55). 

Mrs. S. J. Douec, the landlady at 2010 Milan Street, stated that 
accused and his wife rented a small room and bath in a cottage near her 
house. She was told in the p-esence of the accused that he he.d a uedical 
dis charge from the Air Corps (R 58). The room was rented in June ar July 
1944 at which time accused appeared to be sick (R 61) and was a "'lery 
nervous man (R 62). He was not in 'lnliform at the tiioo the room was rented 
and she did not r.eca.11 seeing him in uniform (R 60). The rent was paid 
a ometines by accused, s ometiI:les by his Wife (R 60). '.l'hey u.ed the name · 
Mithen or Mathen; the witness had spelled it both ways (R 60). She saw 
accused leave the hous_e practically every day (R 59). 

· 5. In rebuttal, the prosecution placed in evidence, without objection, 
two reports of physical examini.tions of the accused, the first (Pros Ex 3), 
dated 28 Decenber 1942 and the second (Pros Ex 4), dated 17 June 194.3 (R 

. 79). These. reports showr 1:coused's nervous system as normal and that he was 
physically qualified for flying duty as a navigator. 

6. The evidence for the prosecution establishes that accused absented 
himselt without leave from his station at Blythe Arrey .lir Field, Blythe, 
Califarnia, en cir about 8 October 1943 and that b3 remained absent until 
he was apprehended and returned to military cart.rel on er abom. 29 January 
1947• He was dresssd in t:i'Vilian clothes at the t~ of his apprehension, 

4 

http:r.eca.11


(287) 

attempted to avoid arrest and was using an ass~d name. The long period 
of absence of over three years and three months warranted the court in 
finding the accused guilty ot desertion. 

· 7. There remains for consideration whether accused was mentally, 
responsible fer the offense of which he was found guilty. The defense 
admitted that accused was sane at the tim of the trial. A pre-trial 
n:ental examination of the.accused was made by a Board of Officers at 
the Station Haspital, New Orleans Port of Embarkation, The report of• 
the Board, dated 26 February 1947, and the testimony at the trial by 
members of the Boo.rd, showed that no findings as to the IOOntal condition 
of the accused at the time of the alleged offense were made. He- was 
found sane at the time of the examimtiC11. Dr. Holbrook, a civilian 
psychiatrist, testified far the defense and stated that he had examined 
the accused and that on the basis of infornation obtained by him from 
the accused and his wife, he was of the opinion that at the time the 
offense was committed and fer soma tins thereafter, accused possibly had . 
either a psychosis or hysterical amnesia due to war strain;'that accused. 
probably could not distinguish right from wrong, and i1' he had been, able 
to do so., he would not have been able to adhere. to the right. Captain 
Alexander., a nember of the Board pf t.:edical Officers which examined the 
accused, stated that it -was possible that accused could have been sui:fer
ing fl-om hysterical amnesia or a psychosis at the' tiIOO of the alleged 
offense., but; that he would not ·commit himself as to these conditions and 
did not feel j U."3tified in so doing. He did state, however., that in his : 
opinion the accused showed very definite emotional instability, and that 
he was psychoneurotic, but accountable for his actions. Mrs. Mi.then · 
testified in detail as to accused's cozxiition and actions as observed by 
her during the period 0£ his absence. · The prosecution introduced :into. 
evidence two reports of physical examinations 0£ accused., dated 28 Decem
ber 1942 and 17 Jl.llle 1943, both of which shoired that accused's nervous 
system was ncrmal and that ha was qualified far flying duty. 

The .issue of insanity was a question of !a.ct for the court to_ decide, 
• and its findings of guilty impart a finding -bhat accused Ya.S sane at. the 
tm ot the alleged offense and at the time of trial. The findings. of 
the court should not be distnrbed upon review if' thare is substantial evi
dence to sustain them. In this cttmection it is noted that Dr. Holbro~k 
did not state definitely that accused was suffering from mental amnesia or 
a psychosis., but; merely that. he probablY: was. Captain Alexander admitted 
the possibility that accused might have been insane at the time of the 
connnission of the offense. The opinion ot Dr. Holbrook depended entirely · 
upon the statemen~s made to him by accused and his wife. The court heard 
the wife •s testimony and the weight given to it would necessarily ai'fect 
the weight to be given to Dr. Holbrook's opinion. The medical examinations 
of accused in December 1942 and June 1943 indicated no~IOOlltal diaturbance 
and the findings of the medical b<:.rd in February 1947 were that, at that 
tins.,accused was sane. Ch all the evidence it cannot be said that the 
court waa in error in finding accused sane at the time of the offense. 

s 
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a. The accused is th:irty ~ars of age and is married. He enlisted 
as en aviation cadet and reported far active duty on or about 7 Decemer 
1942. He was oonmiissioned as a seccnd lieutenant., Air Carps., on 5 .A.ugust 
194.3 and thereafter assigned to Blythe .A.rmy Air Field., Blythe, Cali.f'arnia., 
far further training. Ha deserted the service from Blythe Field on 8 
Octooer 194.3. 

Following the· trial of accused he was examined by a Board of Medical 
Officers at Brooke General Hospital, Fart Sam Houston, Texas. The report 
of this Boe.rd dated 2l May 1947 is attached to the file in this case. 
The Bai.rd fo'W'l.d that the accused was at the tim:I of the alleged offense 
so :" t~ free from mental defect, disease., or derangeI!l3nt ·as to be able to 
'distinguish right from wrong and to adhere to the right, and furt~r, that 
at the time of the trial he was sufficiently sane inteillgently to con$iuct 
ar coopera:t,e in bis defense. · 

A brief fer the accused submitted by special defense counsel, Mr. · 
Richard c. Keenan has been caisidered by- the Boe.rd gf Review. There is 
also attached to the file a letter dated 7 April 1947 from accused •s wife 
to the Honorable Olf'an J. Roberts inclosing a copy of the brief of defense 
coi.msel, and a letter dated 24 April 1947 from the Honorable F. Edward 
Hebert, House of Representatives., addressed to The Adjutant General, 
inclosing a copy of a letter dated 22 April 1947 from Max Ran, one of 
the employers of the accused. 

9. The court was legally constituted and bad jurisdiction of the 
acc11Sed and the offense. No errors injuriously affecting the rights of 
ths accused were c;ommitted during tm trial. The Batrd or Review is of 
the opinion that the record of trial is legally sufficient to support 
the findings of guilty- and to support the sentence an_d to warrant confirma- -
tion or the sentence. 1 sentence to dismissal and confinemant :tar twenty 
years is authorized upon a conviction of a wartime violation of. .A,rticle of 
War 58. . 

Judge Advocate 

Judge Ad'focate 
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,J,\'JH - CLI 321194 1st Ind 

"ND, ,TAGO, Washin[,i,on 25, D. C. AUG 1 b 1947 
TO:. The Secretary of ilar 

1. Pursuant to Ex~cutive Order No. 95561 dated 26 M?.y 1945, there 
. are transmitted herewith for your action the record of trial and the 
· opinion of the Board of Review in the case of Second Lieutenant Thomas J. 

Mithen (0-687889) 1 Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of desertion in violation of Article of war 58. There was no evidence of 
previous convictions. He was sentenced to be dismissed from the service, to 
forfeit all pay and allowances due or to become due1 and to be confined at 
hard labor for twenty y~s. The reviewing authority approved ,the sentence. 
and forwarded the record of trial for action under Article of War 48. 

3.. A. summary of the evidence is contained in the accompanying opiniQil 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sentence. I concur in that opinion. 

The accused in October 1943 was assigned to duty at Blythe Army Air 
Field where he underwent training as a navigator. On or about 8 October 
194,3 he absented himself without leave and went to New Orl-eans with his wife. 
He remained absent until he was apprehended in New Orleans on 29 January 
1947, dressed in civilian clothes and working under the name of Thomas Y. 
Nithen. - The absence of over three years and three months warranted the 
finding by the court that accused dese1:ted the service. 

4. The defense at the trial made a· motion for further inquiry into 
the mental condition of the accused which, after testimony by a· civilian 
psychiatrist, was denied. The question of insanity was also raised by the 
accused in his plea to the general issue and further evidence on the question 
was introduced. The wUe of the accused testified at length as to events 
follO'l'fing accused's departure from his station, including accused's physical 
and mental condition as observed by her. Based'upon the story related to 
him by accused and his wife, a civilian psychiatrist stated that in his 
opinion accused, at the time he absented himself, possibly had ~ psychosis or 
hysterical amnesia as a result of which he probably could not have dis
tinguished right. .from wrong1 ' or, if he could do so, could not rave adhered to' 
the right.· A Board of Medical Officers examined the accused prior to trial 

· iµid found him sane at that time. They made no finding as to his mental 
status at th~ t1.me 0£ the commission of the offense alleged. The senior 
memb'"er of the Board testified that he did not consider that he had sufficient 
basis for ;a de.finite· opinion,- but admitted the possibility that accusad did 
have a,psychosis·or hysterical amnesia at the.tine he committed the offense. 
He was·of the·opinion that·accused:is·an individual with an abnormal per
sonality adjustment and classed him as psychoneurotic, but stated that there 
was no evidence of insanity. · 
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The findings Of guilty by the court import a finding that accused 
was sane., both at the time he deserted the service and at the time of trial. 

Af't;er the trial the accused was examined by a Board of Medical Of
ficers at Brooke General Hospital., Fort Sam Houston.,· Texas. , The report of 
this Board dated 2l May 1947., is attached to the file in this case. In 
its report the Board statedz 

"liter care.f'ul examination, ·observation for a period of 
:approximately seven (7) days,.and due consideration o£ 
all available date., the findings area 

"l• THA.T this officer was at the time of the alleged offense 
(violation of the 58th Article of War - desertion 
from ·on or about 8 October 194.3 to on or about 29 
January 1947) so far. free from mental defect., disease 
or derangement as to be able., concerning the ~ 
ticular act charged,· to distinguish right from -wrong. 

"2• THA.T this officer was at the time of the alleged offense
* * ·* so far free from mental defect, disease or 
derangement as to be able, concerning the particular 
act .charged to adhere to the right. 

"3• THAT this officer was at the time of his trial on 2l March 
1947 sufficiently sane intelligently to conduct or 
cooperate in his defense." 

This report supports the findings of the court with respect to ao
cu.sed Is sanity. It appears from all the evidence., h9ffever., that, although 
accused was aane at the time the offense was committed., he was then su.tfer-
1ng from considerable nervous strain. This condition cannot be considered 
as a defense, but may be considered as a mitigating circumstance. It is, 
noted, howeve.!', that .even a:rt·er accused had., according to his wife's tes
timony-., recovered, he took no steps to return to military control. 

5. The accused is thirty years of age and is married. He enlisted 
as·an aviation cadet and reported for active duty on 7 December 1942. He 
was ca:mdssioned a second lieutenant on 5 August 1943 and thereafter was 
assigned to Blythe A.rmy Air Field., Blythe., California., where he deserted 
the service on 8 October 1943. 

A brief was submitted by accused's special defense counsel., Mr. . _ 
Richard Keenan and has b.een considered. A letter dated 7 April 1947 from 
accused's wife to the Honorable Owen J. Roberts and a letter dated 24 
April 1947 from the Honorable F. 'Edward Hebert, House o£ Representatives, 
addressed to The Adjutant General, inclosing a copy of a letter from 
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Max Ran, one of the employers 0£ the accused, were £orwarded to this 
office and have also been considered. 

6. Upon consideration of all the facts 1n the case, I recommend that 
the sentence be confirmed but that the period of confinement be reduced to 
f'ive years. I further recommend that the sentence as thus modi.tied be. 
carried into execution and that a Branch United States Discipliruu.7 Bar-
racks be designated as the place of ccnfinement. . · 

7•. Inclosed 1s a form of action designed to carry the foregoing 
recamnendation into effect, shoul4 such recommendation meet with your . 
approval. · · 

2 Incls THOMAS H. GREEN 
l. Record of Trial l!ajor General 

. 2. Form· of action -The Judge Aavoca~e. General 

( G.C.M.o •. 300, 27 Aue 1947). 





WAR DEP!RTJ.IENT 
(29.3)In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGH - Cl4 321246 

UJJITED STATES ~ 
Te ~ 

Captain ALBERT T. HENDRICK ) 
. (0-1046124), Coast Artil ) 

lery Corps. ) 
) 
) 

~, ~- .I/JL 1941 

EIGHTH Ami! 

Trial by' o.c.1£., convane4. at 
Yokohama, Honshu, Japan, 31 
December 1946 and. 9-l.O January 
1947. To be Nprilllantieci an4 
to pq the United States a .t:1.na 
of one thousand ($1,000.00) 
dollars. 

HOIDING by' the BOARD OF REVIEW 
ijOTTENS'lEIN, SOLF and SW:TH, Juqe .Advocates 

/ 

1. The record of trial in the case of,the officer named above bas 
been examinecl in the Office of The Judge .Advocate General and there • 
!otmd lega~ insufficient to support the !:inciillgs and the sentence. The 
recori has nOl! been e.xam.necl D7 the Boarcl ol Review and the Boari. or Re
view holds the record or trial lega]JJ sufficient to support the .tini
ings or guilty- ane. the sentence. 

2. The accused ns tried upon the following Charge ani Specifica
tion: 

CHARGE: Violaticm or the 9'tb Article or War. 
. . 

Specification: In that Captain Albert T. Hendrick, Haaclquarters 
Eighth J..rmy, APO 343, did, at or in the vicinii;y or Yokohama, 
Honshu, Japan, on or about 6 November 1946, 11rongfully take 
and carry away about four (4) cases or whiskey and about 
two (2) cases ol rum, total value over Fi.tty Dollars ($50.), 
the property- or the Eighth Arm:, Otticers Club. 

He-pl~aded not guilty- to, and ns found guilty ot~ the Charge ani the 
Specification. Jo ev:l.dence of previous convictions was introd.uced•. He 
was sentenced to be reprimanaed and to pq to the United States a fine 
of aie thousand dollars ($1,000.00). The review:lng authority- approved 
the sentence and oniered it executed. The result o:r trial ns publishea 

' in General Court---1:artial Orders No. 34, Headquarters Eighth J.rrrry, 13 
February 1947. 

3. The competent evidence for the prosecution is suamarised. as 
follona 
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On 6 NoHmber 1946, Corporal Frank Tesseyman, t.he cl.UD steward or 
the Bankers Of'f'icers Club located in the viciniw of' Yokohama, Japan, 
made an inventory o£ the liquor in the stock room of the club and. ils
covered. that two cues of' Seagram Seven Crown Whiskey, two cases of 
Schenley Reserve Wbiskey, 0Jle case of' Bacaro.1 Rum and one case of 
Merito Rum wre missing from the stock roan. according to the stock 
control records (R. 28-29). He reported. the shortage to· Captain Mal.cola 
c. llansfield, the club officer (a. 28). · · 

At about 0030 hmlrs, 7 November 1946, Special Agent Benjamin -
Donahue, 44th CID, found bottles of 11hiske,- and l'Ull in two footlockers 

· in the accused's quarters and turned them over to Special Agent F.dwin 
F. Yarsullo, cm, 11ho transported -them to the CID o.Uiee and tm-nea. them 
over to a Major Diaz (R. 9). Donahue identilied 31 bottles of' Schenley 
Reserve, 29 bottles of Seagram Senn Crom Whiskq, 14 'bottles or Ron 
Merito Rua, 11 bottles or Bacaril Rum as being the same -t;ype and q;wm
tity of' liquor he had taken from accused's quarter• (R. 17; Pros. ED. l 
and. 2, R. 21). At the time the liquor was f'omlCi. the accused voluntaril,T 
stated to Donahue that First Lieutenant Robert J. Crook, the manager or 
the officers club gave the liquor to hia' (R. 18-19):. 

Captain Mansf'ield testitied that he saw the accused at the club ca 
tbs night of 5 Ncmnnber 1946 and identitied. Prosecution Exhibits l and 2 
as the same VJ>8 and kind of' liquor that was missing from the club's stock· 
room (R. 37). He further testitied that Printe Mill.er was in cbarg• of 
the record.a and storeroom and was supervisor of' the Japanese employees 
(R. :,9). Captain Mansfield admitted. that whiskey had been removed frta 
the storeroom by' individual otficera including him8elt 00 several . 
occasions (R. 39), and that the by-lan of the club authorizecl him to 
aern1n,eter the club .as he saw fit (R. 39). He further testitie• that be 
had giT8Il 11hiske7 to indiv:l.d.uals for aservices the,- had rendered to the 
club but it 11ae not the policy ot the club to use liquor as gi:t1.s, ·and 
that 1lhen be or Lieutenant Crook hai given away- liquor they had paid tor 
the liquor so giT8Il (R. 42). Whiskey- had been giTen any at the club 
to enlisted men and various motor pool employees, because they ware kind 
enough to help make repairs and tu.mi.sh extra transportation (R. 48-49). 

Hiroshi Komald. testified. that he worked at Bankers Clu» and that at 
0300 hours, 6 November 1946 he saw the accused ll'ith a soldier named Miller 
11ho works at the club. He 11'88 instructed b7 U1ller to take six c,) cases 
of' liquor to accused's jeep, and he rode on the jeep to the Rising Sun 
where he carried the J.iquor,,into the building and up to accused•s room 
{R. 53-55). 
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Private Miller who had charge o:r the liqu.or stocks tor the club., 
testified that there 1'13re fUteen cases of liquor in the stockroom 
that 11ere not on record as charged to the club. He .turther testUi8' 
that between l and 3 November 1946., Lieutenant Crook took three or 
the cases and told him to do what he wanted to with the other twelve 
cases (R. 62). Miller testified: •He (Lt. Crook) came in from the 
country club and. came into the stockroom at about 5 :3() p.m•. in the 
afternoon, and asked me !or three cases ot whiskey. I gave it. to 
hh, and upon his leav:illg the stockroom, I asked him what. to do 'With 
the rest or the whiskey not ai record.. He said., 1[ dai•t care llbat 
you clo with it; aey-thillg you want to. Nut wek you will be leaving 
the olu••' I said, •I would like to. get the record. straight before 
I leave•.• He saidt 1I don't ~are what you do with it"~ Then he left. 
the club. (R. 58J. · · · 

Mill.er further testified that he gave to accused six cases ot 
liquor on 6 November for the use of 11 the troopsn and had a Japanese 
employee deliver it CR. 56., 57). By the term •troopsff, he meant. 
several officers who 11ere known as "the troops" among themselves. The 
accused was to distribute the liquor to all of them (R. 58., 59). The ~ 
witness instructed a Japanese employee to put it into the accused's. 
jee_p. Be watched the liquor being loaded into the jeep and saw the ac
cused drirlng,it alfcfj trom the club (R. 57-58). 

He .turtlier testified that before accepting the liquor, the aecw,u 
asked him "it it was right to take the. whiskey., and if I (lliller) had 
permission trom Lieutenant Crook., and I said if he didn't believe me ha 
could go up to the bar aid ask him h1mselt1' (:R. 58). He continued. by· 
testit,ring that the whiskey he gave the accused was not on the inventory 
record of the Bankers Club and that he felt that he had a right to give 
it &"frBY' (R. 58). Lieutenant Crook had previously given away- whiskey-
(R. 59-61), and Captain Mansfield had given nay- whiskey- (R. 60). 
The 'Witness further testified that the. accused did not ask him tor th9 
liquor., 11as he was going do,m the steps to go out of the club., I asked 
him it he needed any, he saiti, 1yes 1; and I told him I had twelve cases 
not on record and he could. have half." (R. 6.3). 

Lieutenant Crook the club mana«er testified that he had never given 
the accused arrr whiskey and denied having instructed 81:13' ot his start 
to give any whiskey away (R. 65). Crook stated that he last saw accused. 
between 0100 and 0200 the morning of the 6 November 1946, and at that 
time accused -was drinking pretty heavi'.cy' (R. 66). Ha f'urther testified 
that there was no liquor in the storeroom that was not on record in the 

, club's books (R. 66, 67). On eross-examinatiw he testif_ied as 
follows: 
' 
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11Q. Did you make a statement to Colonel Maher, during the 
course or tha investigation, that you might have made 
a statement that led. Millar to beliew that you had 
given him some whiskey? 

"A. Yes. I told Colonel Maher that it was possible that 
I might have gone dOllil to that room where it was kept 
and made some remark that if ha didn't have any room 
to put it, to put it anywhere, as the warehouse waa 
tu1l at that time, but I don•t think he could interpret 
that to mean I had given the whiskey to him." (R. 72) 

Lieutenant Colonel Tho.mas D. Maher the investigating officer, a 
witness for the prosecution, testified that the accused af'ter being . 
advised ... of his rights under the 24th Article or War informed him that 
Private Miller, who was employed by the Bankers Club, told the accused 
that he had at his disposal twelve cases of liquor llhich be, Private 
Miller, could dispose or as he saw tit. The accused stated that he 
questioned Mill.er to be sure that he d.id have the right or author!t.r 
or had been told by Lieutenant Crook that he could dispose or the liquor 
before he took it and that one ot the employees or the club loaded the 
liquor in the jeep at the direction ot Private Miller and delivered it 
to the Rising Sun where he, the accused, lived (R. 26). 

By stipulation it was agreeci that the value of the six cases of 
whiskey- was $50.00 (R. 68). 

4. The relevant evidence tor the defense is summarized as follon: 

Lieutenant Colonel Eugene s. Bibbs, accused's ,:1.lllnediate superior, 
testitied as to accused I s good conduct d.uring the six months prior to 
the trial · (R. 71) • 

· After his rights as a lfitness had been explained to him by the law 
member, the accused elected to be sworn as a witness (R. 79) and testi
fied that on the night of 5 November 1946 he was at the Bankers Club 
where he had several drinks with friends. At closing time Lieutenant Crook 
asked him and Lieutenant Moore to visit him in his room, and while there, 
Private 1.!iller came in the room and they- all had a drink. Later they 
,rant to the b!l?' downstairs, had a drink and then returned to Lieutenant 
Crook's room. On his way- home accused 1'8nt doffll the stairs with Miller 
and they stopped in Saki. 1s room to have a drink. Miller than told him 
about a surplus o.r whiskey drawn by Bankers Club and that the club had 
an excess o.r 25 cases, which were not on record. Lieutenant Crook, who 
knew about it, had authorized him (Miller) to dispose o! twelve (12) cases 
in aey- way he saw fit. After the accused questioned him, Miller insisted. 
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it was true and. accused did not think 1t YOrth the trouble to inquire 
tart.her. Later, attar accused had. attempted to get Lieutenant Beeman, 
hi.a roommate., to help, he returned to the Bankers Club alone al'lli Kan.aki 
loaded six cases into the jeep, as accused coul.4 not band.le thsm in his 
condition (R. 80). Accused supervised the loading otA,he cases in hi.a 
jeep and. then drOTEI ·to Rising Sun ·billet., where Komald' lml.oaded the 
1fhieksy1 taking it to accusedts room. Later., accused. took the llhiakey 
out.or the cases and put. in two toot.lockers (R. 81). Accused statei 
that the. whiskey was given to a ~r ot otticers lfho trequentl,y drink 
together at the Bankers Club and llho call themselns nthe troops". He 
thought 1t was all right to accept the whiskey as he had heard ot other 
oases where whiskey had been giwn away by- the club. Accused stated. 
that he had 11quite at...., drinks during the evening ot S November 1946 
(R. 81). 

5. The accused stands convicted ot vo~ taking and cat"17in& 
away six cases ot liquor., ot a total value ot $~.oo, the property ot 
the Eighth Jrrq Of'ticers Club. ' 

Larceey is the talc1ng and carey1ng awa;r., by- trespass, ot personal 
property which a trespasser knows to belong eitmr generalJJr or speei
.ticalq to another with intent to deprive such omer permanen~ ot his 
propertq therein (Y::ll., 1928, par. 149&). . 

Wrongful taking arui carr;ying away is distinguished. from larceey- onl,y 
'by' the intent to permanentq deprin .the owner or his property. There
lore in order to find .the accused. guilt;r as chargea all the elements ot 
larceny must be. proven with the exception ot tbs intent to permanentl,y 
tleprin tbs owner of his property (CM 194359, Sadler, 2 BR JJ7; CK 193315, 
Rosenborough, 2 BR 83; TM 2?-255, par. 24a and 1.06). 

The elements or proof of larcen;y as discussed. in the Manual tor 
Courts-Martial are a 

•Proot.-(a) The taking by" the accused or the pro,ert;y aa 
allegetiJ (b) the carrying away- b7 the accusn of auch 
property; (c) that such property- belocgea to a certain 
other person named or describeci; (•) tbat such properv 
was of the value al.iegei., or of soms valueJ and. (e) the 
fact.a and circumstances or the case indie~ting that the 
tak:1.ni and carr,ying away wre with a fraudulent intent 
to deprive the 011D.er permanentl,y of his propert;y or 
interest in the goods or or their Talue or a part or 
their value. 11 (par. ]49g). 
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As t.ha element of intent to permanently deprive the owner of his prop,
erty is the only element of larceny that is not required 1n the ofteruie 
of wrongful taking and carrying away the evidence 1n tha instant case 
must establish each elemsnt of larceey except that enumerated 1n sub
par_agraph !!. abovef The only questicm presented by the record is 
whether the evidence establishes a wrongful taking by trespass, i.e., a 
taking from the owner 11'1thout his· c ansen t. 

The testimony of Private :Miller, who had charge of the· liquor 
stock of the Club, tends to show that he bad permission, or at least 
thought that he had permission, from Lieutenant Crook, the olua manager, 
to dispose of 12 cases of liquor •in any manner he saw tit.• Acting 
on this presumption ha offered six cases of liquor to the accused. 
After the accused questioned Miller as to his authority, but without 
.further inquiry as to the source of lliller 1s authority-, the accuseti ac
cepted the offer, personally supervised. the removal of the liquor from 
the club to his jeep by a Japanese employee, and took it to his 
quarters 1n the Rising Stm Barracks. Lieutenant Crook testitiea that he 
ha.ti never given Miller, or any otbar employee of the club, permission to 
give away the club's liquor. 

It ii obvious from the record that Miller had mere custody of the 
liquor in question, and that he did not have possession thereof. Per
mission from Miller to take the liquor from the club did not .constitute 
pennission from the 01111er who had wssession of the property. Ne"f8r
theless, ii' the accused, in good faith, belien' that Miller had. author
icy to dispose of the liquor by gift and that he had authority- to accept 
the gift, he lacked the criminal intent necessary to establish the 
offense charged, ?!l:.Ol'lgful taking and- carrying away. 

The issue as to whether the accused acted in good faith in accept
ing the liquor from Miller at 0300 hours was one for determination by • 
the court from all the evidence and the circumstances of the case. In 
arriving at its fimiings the court was warranted in considering that 
the accused, a member of the club, ehould have lmown that the custodian 
of the liquor stock had no authority to alienate the club's properv, 
that all membere or the officers club are entitled to the same privileges 
and that the club ie operated for the benefit of all members. The ac
cused had no reaeon to believe that every member was to be given six cases 
of liquor. He should have lmown that the liquor was paid tor by tli• 
club and that losses sustained by the club are losses to all meml:>ers. 
He was also tmder a duty to make inquirT directcy' of those responsible 
tor the property of the club, especially where the monetary value of 
i tams is fi.t'ty dollars. 
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. It 1a apparent that the court gan little credence to the ac
cuaed1• explanation that he beliend Miller had authoritu to give him 
the liquor. It is alao apparent that the cou.i-t elected to beliefl 
Lieutenant Crook'• nrsion ot his connrsation with Private Jliller 
rather than the latter's nrsian.-

The -resolution ot quest1aoe·1nvolving the credibility' of witnes
ses rests with the court and with the reviewing authority- and not with 
the Boari. of Rnieir. 

"Except where the President 1s the reTining or confirming 
authority', it is not the .tunctian of tbs board 0£ min or 
the Jud.ge .Advocate General, 1n ~sing upon the legal sutti
ci8Ilq' of a record. under A. W'. 50!, to weigh evidence, judge 
of the credibility' of witnesses, or determine cantronrted. 
questions ot tact. In such cases the law gives to the court..
martial and. the renewing authorit;r e.xolusively- this funotion 
ot 119ighing evidence and determining what tacts are prOV9d. 
thereby; therefore, if 1ihe record ot trial contains an:, evi
dence 1'hioh, it true, 1s sutticient to support the findings 
of gullty, the board of' rev:l.n and the Judge Advocate General 
are not permitted by law, tor the purpose ot finding the 
record not leg~ sut.ticient to support the findings, to con
sider as established such tacts as are inconsistent with the 

_filldings even though there be uncontradicted evidence ot such 
f'acta.• (CM: 1,.795, cited in MCM 1928, Appendix 1, p. 216). 

Accordingly-, 118 are ot the opinion that the evidence establishes 
auff'tcient:cy- that the taking of the liquor by the accused was by 
trespaas. 

6. For the reasons stated, the Board ot Review holds the record 
o.t trial legally- suf'tioient to support the .findings of guilv and the 
sentence. · · 

Cm 32121'6 

,Judge Advocate 

,Judge Advocate 

,Judge Advocate 
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7iA..'tl. DEPA.-qTMEUT 
In the Office or The Judge Advocate General (JOl) 

\',a.shin1;ton 25, D. C. 
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4 AUG 1947 
UNITED S?,ATES 

.v. 

Captain J.ilIBS S. TISDALL 
(0-29522), Quartermaster 
Corpa 

) 
) 
) 
) 
) 
} 
) 

FORT BENNING 

Trial by G.C.M., convened at F
Georgia, 21-25 November 1946. 
and total forfeitures. 

ort Benning, 
Diarr~ssal 

OPINION of the BOARD OF REVIEW' 
SILVERS, MoAFEE and ACKROYD, Judge Advocates_ 

1. The Board of Review has examined the record of trial in the oase ot 
the above named officer and submits this, its opinion, to The Judge .A.dvooate 
General. 

' 2. Accused was tried upon the following charge and speoitic-.tiona 1 

CHA.RGEa Viola.tion of the 96th Article of War. 

Specification la In that Captain James s. Tiadall, Section I, 
1447 Area Service Unit, Station Complement, Sales Officer, 
Fort Benning, Georgia, did,· a.t Fort Benning, Georgie., on er 
a.bout 15 March 1946, wrongfully and with intent to deceiTe 
higher a.uthori ty a.s to the true condition of the e.ccounte ot 
his office, order a.nd ca.use to be made false entries oa oertai.n · 
outgoing tally sheets of his cold storage department, official 
records of his office, thus showing the issue of field ra.tiona 

• which he well knew had not, in fa.ct, been made. 

Specification 2a In tha.t Captain Ja..mes S. Tisdall, •••, did, 
at Fort.Benning, Georgia, on or about 16 March 1946, wrongfully 
a.nd with intent to deceive higher'authority a.a to the true 
condition of the accounts of his office, order and oa.uae to 
be made false entries in certain abstracts of issues, otfi~ial 
records of his office, thus showing the iasue of field ra.tiou 
which he well knew ha.d not, in fa.ct, been ma.de. 

Specification ~a· In that Captain James S. Ti1dall. •••. did, at 
Fort Benm.ng, Georgia, on or about 15 March 1946, wrongfully 
and with intent to deceive higher a.uthori ty as to the true 
condition of the accounts of his otfioe, order and cause to 
be ma.de false entries on page six of his account as aales 
officer for the month of February. 1946, a.n official record ot 
his office, thus showing the issue of field ra.tiona which he 
well knew had not. in fa.ct, been ma.de. 
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Specification 4t In that Capta.in Jame1 s. Tisdall, •••, did, a.t 
Fort Benning, Georgia, on or about 15 mrch 1946, wrongfully 
and with intent to deceive higher authority a.s to the true 
condition of the accounts of his office, order and ca.use to , 
be made false entries in his monthly commissary 'operating 
statement for the m~mth of. February, 1946, an of fich.l record 
of his office, thus showing the issue of _field rations which 
he well knew had not, in fact, been ma.de. 

Specification 5a In,that Captun James s. Tisdall, •••, did, a.t 
Fort Benning, Georgia, on or about 1 April 19~6, wrongfully in
struct N. E. Clemmons, Jr., a. civilian employee of the sales. 
office, to give false testimo~·under oath before Lieutenant 
Colonel J. w. Sproesser, Inspector General, Fort Benning, 
Georgia. 

Specification 61 In that Captain James S. Tisdall, •••, did; at 
Fort Benning, Georgia, on or about 1 April 1946, wrongfully in
struct Dorothy' Elizabeth Armour, a civilia.n employee of the 
sales office, to give false ~estimony under oath before Lieu
tenant Colonel, J. W. Sproesser, Inspector General,. Fort Benning, 
Georgia.. 

He plea.ded not guilty to and was found guilty of the charge and all speci
fications. No evidence of any previous oon'Viotion was introduced. He wu 
sentenced to be dismissed the service and to forfeit all pay and allows.noes 
due or to become due. The reviewing auchori ty approved the sentence but 
recommended that it be oommuted to a reprimand and a .fer feiture of $100 of 
•coused's pay per month for four months and forwarded the record of tria.l for 
action under Article of War 48. 

3.- Evidence for the Prosecution 

Mr. N. E. Clemmons, Jr., was chief clerk and general assiste.nt to the 
Quartermaster sales e.nd subsistence officer at Fort Benning, Georgia., from 
Ja.nuary to July 1946. Accused was the sa.les and subsistence officer during 
this period. Vfuen a trial balance was run on the February aooount of the 
sales officer it was found to be between eight and ten thousand dollars 
short. Miss Henson, the bookkeeper, brought this shortage to the attention 
ot lir·. Clemmons who, in turn, mentioned it to e.ooused. Accused ordered the 
account to be checked in deta.il and when this was done a.pproxillla.tely the 
same shortage still. remained. Mr. Clemmons advised aoeused that a report 
of survey would be required to adjust the account but accused rejected this 
advice on the ground that "lf we had a report of survey we would always be 
under ~uspioion" and •they would always be snooping a.round and thinking some
thing was wrong.• A new inventory would possibly have adjusted the aooount, 
tor in maey oases the inventories were inaccurate and accused's office did 
a·tota.l monthly business of about $325,000, including sales and issues. Mr. 
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Clemmom believed that the shortage waa only a paper ahorta.ge. There h&d · • 
been one error •ma.de in the account for the month of February ooacerning the 
price of :matches whioh occasioned a shorta.ge of approximately four or five 
thousand dollar~. Accused decided, however, to adjust the ahorta.ge in his. 
a.ooount by a.dding certain items to the month's iaaue ta.lliea aAd directed 
Mr. Clemmo:u to iutruot Mr. Freeman, the· oi'Yiliu employee ill charge ot 
oold storage, to make oertain additions to the ta.llies of cold atora.ge 
issues. Accuaed thought it would be easier to make up the shortage b;y add
bg these items because of their relatiTely higher monetary ruue. Mr. 
Clemmons asked Mr. Freeman to come to the sales office and, when ur. Free• 
mall e.rrived, both men went up to accused is desk and Mr. Freeman was gi~:a 
a. slip of pa.per containing the items to be a.dded to the organiu.tioni 
tallies am tho .total amount of money value to be added.· Mr. Clemmons in• 
formed Mr. Freeman of what we.a to be done and aocuaed added expluatory .re-
marks (R. 164•168:, 176, 178-181, 204-207). . · 

The organitatiol!l&l tallies were made in duplicate, the earboa oop7 
being given to the orga.niration drawing the supplies and the origill.a.l re
tained for the office fil••• The store issuing the supplies would make 
an abstract from the criginal tallies a.nd they' would ·then be returned to. 
the sales office where the abstract clerk, Miss Armour, would post them 
to her abatraot. This latter a.batract was a consolidated voucher of all 
field ra.tion issues JnAde.for an.y one particular day. At the end of each 
month, the abstracts would be totaled and entered on another form, the 
»n&ily Cumulative Swmnary of Field Ratioll8 Issue4, • which would be poste4 
to the sales officer's account as & credit vouoher (R. 169, 170-173). 

'Mr. James Kirby Freeman, storelceeper or the cold storage plant, wu 
called to the sales office between the 15th t.nd 20th of Maroh 1946. Mr. 
Clemmo:u te,n him. a. liat of it-ems he we.a to add to oertaill outgoing talliH 
or cold storage issues. Accused was present duri1g the coaveraatioa between 

'Mr. Freeman and 1/ir. Clemmons ud ma.de some remark to Mr.' Freema..n which the 
latter could not reoall. ·Mr. Freeman made the addition, as directed a.lid 
returned the altered tallies to Mr. Clemmon.a. He identified Proa ecuticm , 
Exhibits A to A-6, inclusive, which were admitted in evidence, as -the ori• , 
ginals a:nd duplicates of the •0utgoing Tally Sheets• he had bee~ directed 
to change. His additions appeared on the origina.ls but not on the dup
lica.tes, for the duplicates were given to the receiving organit&tion at 
the time the supplies were issued and they theµ paued out or hi• control. 
These additions were as follows a 

Exhibit Number Date of Tally Added Entry 

A 19-20 Feb 1946 1163 lbs frozen chiokea 
A-1 ·19-20 Feb 1946 267 lbs frozen ohiokea 
A-2 19-20 Feb 1946 337 lb• frozen chiekea 
A-3 19-20 Feb 1946 512 lbs frozen ohickea 
A-4 4-5 Feb 1946 1392 lb• frozen ohiokea 
A-5 4-5 Feb 1946 309 lbs frozen chickea 
A-6 4-5 Feb 1946 683"lba frozen chicke1 
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At the time he altered the tallies, Mr. Freeman did not know whether the 
chicken ha.d been issued or not, for aometimes emergency issues would be 
ma.de on a.weekend or at night when his office was closed and these issue, 
would be later added to the ta.l.lies. Nothing had been said to him by Mr. 
Clemmons u to a discrepancy existi:ag in the account for the month of 

c February at the time he received his instructions. There was ?J.o actual 
shortage.in hia departme:a.t in February (R. 6-10, 12-20. 22, 26, 27, 31, 
32). 

Staff Sergea:a.t G. W. May, supply sergeant in charge of the ution 
breakdown for.the Reception Center, Fort Bemli~g, identified Prosecutio:a 
Exhibit B u the original and duplicate of an •outgoing Tally Sheet" tor 
4-5 February 1946 upon which he ha.d dra1111. food for hi.a orgudza.tion trom. 
the cold atores ·at Fort Benning. He had.signed both the original a.nd the 
duplicate at the time he received his supplies and ha.d ret&ined the dup
licate. A purported issue ot 1384 pounds ot frozen chicken appeared on the 
original but not on the duplicate. The sergeant had not received the ohicken, 
for if he bad he would have takea his duplicate copy back for correotio•• 
This exhibit wa.a admitted ill evidence (R. 74-82) •• 

. Mias Dorotlv Arm.our, an a000UJ1.t clerk at the Fort Benning, sa.les office, 
as part of her duties received the tally sheets from cold storage an.d en- • 
.tered them on her daily abstracts, totaling the a.moUJ1ts issued an.cf their 
money -values. Sometime in the ea.riy part of March, Mr. Clemmons, in the 
presence and within the hearing of accused, told her that the Fel.ruary ac• 
count was ten thousand dollars short and that the amount would be made up 
on her •bstracts. Later, •:Mr. Freeman" gave her a list of the items he ha.d 
added to his tallies and she posted these changes to her abstracts. Miss 
.Anno\ll' identified Prosecution Exhibits C, C-1 and C-2, which were admitted 
in evidence, as abstraots made out by her which she had altered under the 
direction of Mr. Clel!Dllons. Exhibit C was the abstract for the day of issue 
4-5 February 1946 -upon "l!'hich had been added 7904 pounds of frozen chiclcen 
at a total price of $6380.36. Exhibit C-1 was the abstract for the day of 
issue 22-23 February upon which had been added several issues of egg1. 
Exhibit C-2 was the abstract for 27-28 February upon which had been added 
7658 pounds of beef at a total price of $1608.18. The day after Miss Armour 
had altered her abstr&cts, accused stopped by her desk and asked her how she 
._as coming along on the changes on the abstract." She told him she "waa 
coming along fine" (R. 89,90,92-102). 

Miss Sarah Henson. an accounts clerk at the Fort Benni•g Sales Office, 
kept the ledger of the account of the sales officer. The ledger was the 
record of all vouchers and matters perta.ining to the account. was the fina.l 
or"!llaster record of the sales office• .AJnong 9ther totals, she would receive 
from Mias .A.rm.our a figure derived from a summation. of the daily abstraota of 
field rations for eaohmonth. In running a trial balance on the sales offi
cer's accoUJ1.t for the month of' February 1946; she found it to be about ten 
thousand dollars short. She reported this shortage to Mr. Clemmou. She 
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wa.a never given any iutruotioDS as to how she might bring the al)count into 
balance, but did receive from Miss Armour a second field ration voucher con
taining a. new monthly total. Using this new (igure to cha.nee the a.ccount, 
she then submitted the balanced account to Mr. Clemmons. After she had en
tered the second field ration voucher into the ledger, the voucher was 
signed by accused. She identified the document admitted in evide:ace a1 
Proaecution Exhibit D a.a accused'• account for the month of February, oon• 
aiating of six pages. On page 6 of this account she had changed Item Number 
201, "Report of Field Rations Issued• from a total credit in the amount of 
$245,620.94 to a like credit in the amoUJtt of $255,467.89. This change 
brought the account into balance. Accused's initials did not appear oppo
side. entry Number 201 on his account as. it did opposite most of the other 
entries therein, but Voucher Number 201, "Daily Cumulative Summary of Field 
Rations Issued,• admitted in evidence as Prosecution Exhibit E, was signed · 
by accused and showed a oumulative money value for rations issued during 
the month of February of $255,467,89 (R. 118-134). Accused had frequently 
failed to initial entries in his account (R. 225). 

. Lieutenant Colonel James M. Tubb, Inspector General, Fort Benning, 
identified Prosecution Exhibit G, which was admitted in evidence without 
objection by the defense, as a true copy of the •Monthly Commissary Operating 
Statement 11 for the month of February 1946, the original of which ha.d been • 
purpQrtedly signed by aocused. On line 22 of this statement it appeared 
that the actual value of the field ration issued that month, as computed 
by dividing the· total value of rations issued by the number of rations is
sued,was $.6712. The official value of the garrison ration in the month 
of Feb~uar7 was slightly in excess of $.6366. The cumulative difference in 
value between these figures based on the ration strength at Fort Benning 
would be slightly in excess of ten thousand dollars. The value of the 
field rations issued during the month of February appearing on the state
ment (total of lines 7 and 8) was $255,467.89 (R. 268-271). According to 
Mr. Clemmens, the operating statement is a detailed abstract of the sales 
offiqer's account for e.n entire month. It is used for stock control pur
poses by "the depot" and the Quartermaster General. It is prepared and 
due ''in Atlanta" on the month succeeding that which it covers. During the 
course of each month, it.was the practice in the sales office to run a 
trial computation to determine whether the rations issued were wi ~n the 
allowed amount, for the sales officer might "be called in for an explana
tion" if he exceeded the prescribed value. Field ration issues are not 
supposed to exceed the value of the garrison ration. The value of the field 
ration issued did not nrrequently" exceed the value of the garrison ration 
(R. 200-202 ). 

m>metime in March 1946, accused was called to the finance office by 
the auditing officer. \Then he returned he was rather excited and told w~. 
Clemmons that •they had found the issues that had been added to the tallies. 11 

Accused immediately telephoned a number of organizations and "attempted to 
get these ration breakdqwn officers to remember having received these 
issues th.at they did not. get. 11 During the month of February, a ca.rlca d 
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of chicken ha.d been received which was in danger of deterioration. The 
veterinarian recommended that it be issued immediately on actual receipt 
and this was done. .This incident was relied upon by accused 'in his en
deavor to convince the ration breakdown officers that they had in fa.ct 
received same of the questioned issues. On 18 April 1946, an investiga
tion into the oiroumstances surrounding· accused's accounting for the month 
of February~a.s held by Colonel Sproesser, the Post Inspector General. 
Prior to appearing before the Inspector General, accused called Mr. Clemmons 
and Mr. Freeman a.side and directed them to maintain at the hearing that the 
items added to the a.ooount had actually been issued and that no fictitious 
issues had ever been made.· ?5.ss Armour was instructed by Mr. Clemmons- in 
accused's presence (accused being approximately five feet away) to· deny· 
any knowledge that a· shortage existed in the February account. Aooordiag 
to Mr. Clemmons, he also told her at this time to say that she had not· 
changed any abstracts. Mr. Clemmons and 16.ss Armour "testified" ns directed 
a.t the investiga.tion. but Mr. Freem&11 ma.inta.illed that he did not kncnr whether 
the issues in question had been made or· not, which statement he considered 
to be the truth. Miss ~our "lied under oath" a. second time before a. boa.rd 
of offi oers which investigated the incident sometime the following month. 
Mr. Clemmons had been advised by a.ocused prior to this second hee.ring to 
stick to his previous story, which he did. Thereafter, charges having been 
preferred age.inst Mr. Cleinmons and Miss .Armour under civil service regula:-

.tions, ea.ch ultimately related the true facts. Both civil service employees • 
have been dismissed for their part in the transaction (R. 21-24, 103, 107, 
108, 113, 115, 141, 142, 159-162, 182-185, 188, 190, 194-196, 198, 219, 
220; 243, 246, 250). 

During the latter pa.rt of March 1946. Miss Henson : asked accuaed• 
in a joking manner, if he had his bags packed "ready for Leavenworthfl 
a.nd accused replied that he kept them packed all the tillle (R. 102-104. ~25, 
228). 

Defense counsel, in his cross-examination of Mr. Freeman, introduced 
in evidence for impeachment purposes a true copy of the testimony of Mr~ 
Free~a.n given before Colonel Sproesser on 18 April 1946. From this exhibit 
it appears that the oath was administered to Kr. Freema.n in the Inspector 
General's investigation on that date (R. 33, 37!;.J Def. Ex. 1). 

Evidel!ce for the Defense 

Accused, having been advised of his rights as a. witness, elected to 
testify under oa.th in his own behalf. He denied that ?lr. Clemmons ha.d ever 

· suggested a survey on the a.lleged shortag'e, that he instructed Mr. Clmimons to · 
·make up the ·shortage on cold stores, that he was present when Mr. Clemmons 
told u. Freeman to alter the tally sheets and th.at he had instructed Mr. 
Cle:::mnons 1 and Miss Armour as to the testimony they should give at the invee
_tigation into his account. In the latter part of ~rch 1946, he ha.d been 
called to the auditing office and .certain irregularities regarding the issue 
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of chicken were llirought to his attention~ He informed his commanding offi-. 
cer, Colonel ,lallender, the Directer .of Supply, of these irregularities the 
same day. Sometime later, Colonel Wallender showed him a copy of the cer
tificate of audit of his February account which contained a notation that 
the account was about nine thousand dollars short. .This was the first time 
he had heard of the shortage. He knew that there had been a forced issue of 
chicken in February, from a carload which it was feared might deteriorate, but 
could obtain no other information tending to throw light on the irregularities 
with respect to the issue of cW.cken. Accused talked to ~. Clemmons and 
Mr. Freeman about the shortage in the account but they could give no exple.na-
tion of it. Colonel Wallender asked him not to say anything more about it 
until the Inspector General had a oh.a.nee to check into it~ He had signed 
Prosecution Exhibit E, Voucher Number 201 to his account,· but recalled no~hing 
unusual a.bout it. Accused did not know why his initials did not appear oppo
site Entry Number 201 on his account, w:uess the ledger had not been 5ubmitted 
to him for his inspection after the entry was made. There had been-such a 
rush to get the account into the auditor's hands that it may have been sent 
forward before he had a. chance to see it. He thought his chief mission was· 

. to ufeed troops,-~ not to check each and every item in tlie journal, and that 
he could rely on his civilian personnel to properly perform such administra;.. 
tive details. The February account had been late and the auditing officer 
had "called" accused about it two or three times. Consequently, ~coused 
told his civilian employees that the account had to be out in the next two 
or three d.a.ys. He thought the false entries may have resulted from anxiety 
on the part of these employees to meet his demands and tha.t when their fal
sifications were discovered they made him the victim of their conspiracy. 
Mr. Clemmons, Mr. Freeman and Miss Armour perjured themselves in this ca.se, 
in his opinion. .Accused believed he signed Prosecution Exhibit G, 11lionthly 
Commissary Operating Statement, 11 dated 23 March 1946. This report was ap
parently made subsequent to the time the account got into the hands ot the 
auditor. Accused's office was allowed considerable latitude in exceeding 
the value of the garrison ration when certain oanned meats the Army had oA 
hand were issued. Whether or not ma.ny of these items were issued duri•g the 
month of February, accused wu unable to say. He has exceeded the nlue of 
the garrison ration by amoUlll.ts greater than the excess shown on Prosecutio• 
Exhibit G maizy times (R. 334-338, 340, 346-348, 350-354, 364, 367, 375-377). 

Accused was commissioned in the Officers' Reserve Corps in ~ay 1939 
and was oalled to aotive duty on 8 September 1942. He was first stationed 
at Fort Benning in October 1943 and was assigned to duty as assistant sales 
officer. In January 1945 he became sales officer and ohief of the subsi1-
tence branch, which assignmemt he held until July 1946, when he was hospitalized 
for a suspected heart attack. When he was released from the hospital,he beoe.me 
purchasing contract _officer, which position he continued to hold at the time 
of trial. On 6 July 1946, he was commissioned in the Regular Army. In January, 
1946, there were only three enlisted men and about sixty-five ciTilians under 
his control. ·,,.-ith this force, he was responsible for conducting the opera
tions of dry storage, exceptional storage (fruits and vegetables) new oold 
storage (all meat products), the post bakery and the sales store. Inventories 
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were a.lwaya a. problem a.nd often i».aocura.te, due to lack of properly qualified 
and tr&ined personnel (R. 32~-330, 333, 362). 

Mr. Charles L. Ca.nnington was employed as & olerk in the sales office 
in February and Me.roh 1946. He worked in the same room with Mr. -Clemmons, 
Miss Armour a.l\d Miss Heuon. His duties kept him a.this desk throughout 
the.work day. He did not hea.r accused give &JlYOne instructioxis either as, 
to changing tallies or as to how to testify-at an investigatio~. He was 
advised by "someone" tha.t there wa.s a possibility that he might become im• 
plicated if he said 11a.nything." He_hea.rd Miss Henson sa.y that the aooount 
wa.s out· of balanoe before the investigation but did not hear of·a:n.y steps 
being taken to oorreot it (R. 313,314,316,319,320). 

Colonel Jaok L. Meyer, United States Army, Retired, was director of 
supply at Fort Benning from 1943 until the early part of January 1946. 
Accused served under his oonuna.nd first as assistant sales officer a.nd then 
as chief of the subsistence branch. Accused had been directly responsible 
for the rationing of approximately 85,000 troops and a everal thousand ~rman 
prisoner6 of war. ile also had super-vision over the issuing of rations for 
troops departing for overseas. Accused was actually doing a field officer's 
job. Not one major defioienoy in the operation of the subsistence branch 
had been reported to the oolo~el during the time aocused served under him. 
The oolonel had reoommended accused for promotion and for the aw&rd of the 
Army Commendation Ribbon. He had also recommended tha.t a.ocuaed be commissioned 
in the Regular Army. The colonel did not feel that accused would induce civi
lian employees to give perjured testimony. Accused appeared to be a Tery i•
telligent young ma.n (R. 299-302, 307, 309, 311, 312). 

JBrigadier General Williams. Fulton, United States Army, Retired, was 
Commanding General of Fort Benning from April 1942 watil his retirement in 
September 1943, After his retirement he became secretary of the Officers' 
Club, Fort Benning, and moved into quarters on the Post next door to those 
occupied by a.ocused. He knew accused in a social way IUl.d also knew most of 
accused's friends. Accused enjoyed a. "high" reputation (R. 379-381). 

Stipulated testimony concerning &.ecused's excellent character or com
menting upon his outstanding performance of duty" from the following named 
persons was introduced into evidence as Defense Exhibits 3 to 6, inclusive 
(R. 324-324~)1 

Def. Ex. 3 - Colo~el Ja.mes O. Tarbox, USA Ret., formerly ExecutiTe Officer, 
Fort Benning. 

Def. Ex. 4 - Richard N. Tukey, Executive Director, Columbus, Georgia, 
Chamber of Commerce, formerly Public Relations Officer, 
Fort Benning. 

Def.·Ex. 5 - Brigadier General B.·F. Ca.ffey, USA, Co~ding General, 
Fort Benning. 
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Def. Ex. 6 - Brigadier General W. H. Hobsoi, USA, i'ormerly Co:mmudi.11.g General, 
Fort Be:uing. 

4•. Diacuasioa 

Specifioatio:a.1 1, 2, 3 a.nd 4 

In these 1peoifioatio:u a.ccused is charged with havi:ag ordered &lid oauaed 
t..iae entries to be J1Ade ia certaia otficif.1 reoord1 ot hi• ottioe, witJa. iatut 
to teceive higher auf11ority' a1 to the true.conditio• ut his aocoUJlt. The al• 
legedly falsified records me•tioned in ea.oh of the apeoitioations Wider dis
ouaaion are, respectively, outgoing tally.sheet,, abstracts of iasue, pag• 
six ot the February account u.d the :molllthly commiuaq operati:ag atate:me:at 
tor that :month. · · 

From the e'Yidenoe adduced by.the prosecution, it appear, th&t aoouaed 
actually ordered,- personally and through his agellt, Mt-. Clemmou, that oerta.ia 
fictitious issues ot field ratio•s be·added to the outgoi.g tally sheet.a ot · 
his cold storage department and that these fictitioua issues be ;-etlected in. 

· the daily abstracts of iaaue. Thia was done with a Tiew to brini:ng hi• m.ol:l.thly 
· accoµJa.t into balance, it having been discovered to be 10:mo te:a. thousand dollar• 
short. These false entries having beem ma.de a.a· directed, they in turn were 
n,cessarily reflected in his monthly aaootUtt and commissary operating atate-
ment, oa.uail:l.g equally false entries in both. . 

It appears· that acouaed did n.ot initial the false entry on page 6 ot 
his aoooimt (entry number 201) and he claim.a that he probably did not see 
it before the account was sent to the auditor. Although there is no evideaoe 
that he did in fact see this ell.try, we consider this to be an immaterial cir
cumstance. for the account was submitted for audit with a.t least his implied 
consent, and, the court haviJt.g chosen to believe the prosecution Witaess, he 
must.be heid responsible for such an obTious and :u.tura.l consequence of th.e 
·train. of fa.lsehood he aet 12'1 motion • . 

There can-be little doubt of acoused'1 intent to deceive •higher au
thorityl' ·in causiJt.g ea.ch of theae false entries to be made, for, in a real 
sense, the tally sheets and abstract• were but supporting documents to the 
acoount -a.ad the operating statement, both or which were to be forwarded 1a 
the aormal oourse of Qua.rtermaster business. Should theacoowi.t aJ1d opera.ti:ag 
statement be questioned, the tally sheets an.d abstracts would certainly be 
examined by accused's military superiors. . \ 

The acts accused is alleged to have committed in each of the tour. speci• 
fications here in question constitute a clear violation ot Article or. War. 95 
(CM 2,74390, Rothe;r, 47 BR 169,178). We find no reason to disturb the oourt•s 
findings of guilty of these speoifioa.tions. 

Speoifioa.tiona 5 and 6 
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In these specifications accused is charged with having wrongfully in
structed certain civilian employ0es to give false testimony under oath before· 
a.n inspector general. Al though section 126 of the Federal Criminal Ccxi e 
(18 USC 232), in defining the crime of subornation of perjury, embraces 
subornation of every kind of perjury, statutory as well as common law 
perjury (Hammer v. United States, 6 F. (2d) 786), the specifications here 
in question qo not set forth the offense proscribed by such statute, for they 
do not alleGe that perjury was actually committed (Ajt~n v. United States, 19 
F. (2d) 127,128; Danaher v. United States, 39 F. (2d -5 5,327). ·consequently, 
since the question es to whether false testimony was actually given in acccr d
ance with accused's instructions is immaterial to our consideration of this 
case, we have no occasion to discuss the Federal rule requiring, in subprna
tion cases as well as in P3rjury cues, that the falsity of the allegedly 
perjured testimo:ay be established b;y' something more th.an the uncorrobora.ted 
oath of one witness (see Hanmer v. United States, 271 U.S. 620, 626). 

Specifications 5 and 6 do, however, ea.oh sufficiently set forth a S(?li
ci tation to commit statutory perjury, an offense cognizable under Article of 
War 96 (CM 301840, Clarke, 24 BR (ETO 203, 211). Although it do~s not appear 
from the evidence that accused instructed the civilian employees concerned 
ut" give false testimony under ·oath" in haec verbs., it was sufficiently shoWl'. 
that accused directed them to maintain at""a'.'iioilicial investigation into his 
affairs that the records of his offi oe had not been ttl.Ill.pered with. As an 
officer of considerable experience he either bmfflr- or should have known t_hat 
investigations by the inspector general are customarily conducted under.oath 
and that a compliance with his demands would result in the giving of perjured 
testimony (par. 3, AR 20-30, 23 ~ay 1942; see Danaher v. United States,:supra, 
p. 331, fr:lr the converse of this proposition). We are thus of the opinion 
that the findings of guilty of Specifications 5 and 6 were proper. 

Production of Documentary Evidence. 

• Before arraignment, defense counsel inf'ormed the court that he had re
quested in writinG that he be supplied with transcripts of the records of 
certain civil service proceedings held at Post Headquarters with respect to 
1~. Clemmons and fliss Armour and that his request had not been complied wi t)r,. 
Upon renewing such request. the court ruled that it had no jurisdiction to 
demand these documents from the appointing authority and that defense counsel 
would have to take such l~gal measures as might be necessary to procure the 
documents. The defense desired to use these transcripts for the purpose of 
impeaching :i.::r. Clemmons and Kiss Arm.our who were to take tho stand as witnesses 
for the prosecution (R. 3b-3d). 

In a orL~inal prosecution the state may be required, at--the instance of 
accused, to· produce records or documents in its possession when a timely demand 
ba.sed on proper grounds is made and the documents sought to be examined do not 
contain state secrets or fall within any other common law or statutory rule 
of privilege (A.sgill v. United States, 60 F. (2d) 776, 23 CJS, P• 58; Wharton's 
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Criminal Evidence, 11th Ed., s. 1214). Although it has been held that the 
defense must resort to a subpoena duces tecum to obtain public docwnents 
which are not in the possession of the prosecuting attorney but which are 
on file in a Goverrunent office and equally available to both prosecution 
and defense (Varin v. United States, 10 F. (2) 271), ·we think this rule has 
no applicatio~military practice where the documents desired are in the 
custody and control of military authorities. It would appear to be the duty 
of the trial judge advocate, the _court, or appointing authority to effect the 
production of such documents upon proper request by defense counsel without 
the necessity of further legal process (par. 97, MCM, 1928). In the instant 
case, however, we are of the opinion that the rights of accused were not sub• 
stantially prejudiced by the failure of the Govermnent to produce the trans~ 
scripts in question, for both ~x. Clemmons and lftss Armour admitted at the 
trial that they had given false testimony in two prior hearings and any further 
impeachment of these witnesses would have been merely cumulative (United States· 
v. Muraskin, 99 F. (2d) 815). 

5. War Department records show that accused is forty-one years of age, 
is married and has one child. He is a high school graduate and attended Ohio 
State Un~versi~y for two years and Bethany College for one year. In civilian 
life he was employed variously as a salesman for a lockwasher company and 
a men's furnishing store and as an assistant manager in a Montgomery Ward 
Compa.ny store. On 10 May 1939, accused was appointed a second lieutenant, 
Quartermaster Corps, in the Officers Reserve Corps and o~ 8 September 1942 
he was called to active duty for limited service only. ,He was promoted to 
the grade of first lieutenant, in the Anny of the United States, on 26 February 
1944 a.nd to the grade of captain on 20 November 1945. He accepted an appoint
ment as captain in the Regular Army on 11 July 1946. On 12 April 1$46 he 
was given a Certificate of Commendation by the Co.llllll8.ll.ding General., Fourth 
Service Cormnand, for performance of outstanding service while serving as 
officer in charge of the Subsistence Bra.noh and Post Bakery, Fort Benning. 
His~efficiency ratings for the period l January 1944 to 30 Juno 1946 are 
"Superior." 

6. Careful consideration has been given to the brief filed on behalf 
of accused by his indivi~ual·defense counsel, which brief accompanies the 
record of trial. 

7. The court was legally constituted and had jurisdiction over the ac
cused and of the off~nses. No errors injuriously affecting the substantial rights 
of accused were committed during the trial. Tho Board of Review is of _the opin
ion that the record of trial is ·1egally sufficient to support the findiAg~ of 
guilty a.nd the sentence and to warrant confirmation of the sentence. Dismia-
•a.l is authorized upon ·conviction of an officer of a violation of Article of 
W'a.r 96. 

Judge Advooa.to 

Judge Advooa.te 
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JAGK - CM 321309 1st I~ 

WD, JA.GO, Washillgtol!!. 25, D. C. 

TOa The Secreta.ry of War 

1. Pursuu.t to Executive Order No. 9556, dated 14..y 26, 1945, then 
are trUtsmitted herewith for your action the record of trial ud the opinio• 
of the Board of Review in the case of Captain James S. Tisdall (0-29522), 
Qua.rterma.ster Corps. 

2. Upo• tria.l by geaeral court-martial this officer was found guilty 
of four specificatio.11.B alle6i•s th~t he ha.d ordered and caused to·be made 
false entries in certain official records of his office and of two speci
ficatio•s alleging that he had instructed civilia. employees to give false 
testimony under oath before an inspector general, a.11 in violatio• of 
Article of Wa.r 96. No evidence of previous convictions was illtroduced. He 
was sentenced to be disrr~ssed the service and to forfeit a.11 pa.y and allowl.llces 
due or to becomo due. The reviewi•g authority approved the seatenco but recom
mended that it be coI!ll:'.uted to a. reprima.lld all.d a. forfeiture of $100 of accused's 
pa.y per month for four months and forwarded the record of trial for actioa 
UJtder Article of War 48. 

3. A summary of the evidence may be found iI the accompa.n.yi•g opirlo• 
of the Boa.rd of Ren~. I concur im the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findillgs or guilty 
a.nd the seJ1.teace and to wa.rra.nt confirma.tioll of the senteJ1.ce. 

Accused wa.s Quartermaster sales and subsistence officer of Fort BerutiPg, 
Georgia.. When a tria.l balance was run. on his February 1946 a.ccoUllt it wa.s 
foUlld to be about tell thousand dollars short. Accused directed his chief 
clerk, a' civilian, to have certain fictitious issues _a.dded to the issue 
tallies cf cold storage items. These additioRs were to be carried over to 
the daily abstracts of issues, which were kept by a civilia.ll a.cco1.U1.t clerk. 
The_alt"era.tions were made as directed ud resu~ted in false entries o• page 
six of the accoUJ1.t, balaRciAg it, and qn the February oommissary opera.tiAg 
stat~meat. The fa.lse entrie~ on the tally sheots were the subject of Speci
fication 1 of the Charge, those on the abstracts were _the subject of Specifioa.
tio~ 2, a.nd Specifications 3 e.nd 4 concerned the false entries on his account 
and commissary opera.ting statement, respectively. When discrepancies were 
found in accused's account upon a.n a.udit, an investigation was launched to 
inquire into his affairs. Accused instructed his chief clerk to maintain 
before -the inspector general that the items added to the account had actually 
been issued and the chief clerk, in accused's presence, instructed the ac
count clerk to deny any loaowledge that a. shortage existed in the February 
account and to ~ay that she ha.d not cha.aged any of the abstracts. The chief 
clerk and account clerk testified as directed a.t tke investigation. Ac
cused's instructions to the chi~f clerk as to how he should testify were made 

12 
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the subjeot of Speoifioation 5 of the Charg~ and the instructions to the ac
count clerk were covered in Specification 6. Accused testified under oath 
in his own behalf at the trial and denied that he had partioipated in the 
alteration of the records and that he had instructed his oiviliu employees 
to give false testimony before the inspector general. 

4. Accused is forty-one years of age,· is Ulllrried and ha.s one child. He 
. is a high school graduate and attendea Ohio State University for two years 

and Betha?W College for one year. In oivi.lia.n life he was employed variously 
as a. sa.lesDlUl for a lockwasher compalJ¥ and a men's furnishing store and a.a u 
assistant ms.na.ger in a Yontbomery Yfard Company store. On 10 Ha.y· 1939, a.ccused 
was appointed a seoond lieutella.ll.t,. Quartermaster Corps, in the Officers Reserve 
Corps and on 8 September 1942 he was called to- active duty for i1m.1ted· service • 
only. He was promoted to the grade of first lieutenant, in the~ of the 
United States, on 26 February 1944 and to the grade of captain on 20 November 
1945. ·He accepted an appointment as captain in the Regular Army on 11 July 
1946. · On 12 April 1946 he v1as given a Certificate ·of Commendation. by the 
Commanding General, Fourth Servioe Command, for performa:nce of outstandiag. 
servioe while serv~nb as officer in charge of the Subsistence Branoh and Post 
Bakery, Fort Benning. His effioiency ratings for the period l January 1944 
to 30 June 1946 are "Superior.• 

5. The recommendatio:it of the reviewi:ug authority that accused's sentenoe 
be commuted was apparently based oll certain factors in the background of this 

. case which do not fully appear in the record of trial proper. According to 
the Staff' Judge Advocate I s review, the shortage in accused I s February ac00unt 
was only a book shortage, whioh was finally adjusted by reinventory a.nd correc
tion of errors in the account. The theory is advanced in the review that a.o
oused had forced a balance in his account because his qualifications for a · 
Hisi;ularJ }.rmy oonnnission were beinb considered at the very time the ·shortage 
was discovered and he was. fearful that his chances of' being accepted would be 
placed in jeopardy if the shortage should.come to the attention of hicher-au
thority. In view of accused's prior excellent record, th~ recommendation of 
the revi€win~ authority and all th~ circumsta...~ces of the case, I reco?m'!lend 
that the sentence be confinp.ed but conmuted to a reprimand and a forfeiture 
of ~100 of accused's pay per month for four months and that as thus modified 
the sentence be ordered executed. 

6. L--lolosed is into effect the fore-
going recommendation 

2 fools 
l. Record of trial 
2. Form of' aotion The Judge _Advoc~te General 

·Ta:9:M.a, 326, -;::;-::;;~;:-i;i::;>:---

"'.:AS :a:. 
l'.a.jor General 
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WAR IEPART.&:NT 
In the Office of The Judge Advcc ate General 

Washington, n.c. · 

JAGN-CM .3~42 

UNITED STATES ) FIFTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) APO 710, 2 January 1947. 

HARRY 14. McCULWUGH, A ) Total forfeitures and con
person serving with the ) finement for three (3) years. 
Anny of the United States ) Penitentiary. 
in the Field. ) 

HOLIIrNG by the BOARD OF REVIEN 
JOHNSON, BRACK am BOYLES, Judge Advocates 

1. The record of trial in the case of the person named above 
nas been exa.'Ilined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fications: 

CHARGE: Violation of the 96th Article of War. 

Speoification l: In that Hany K. :McCullough, a person 
serving with the Arrrq of the United States in the fieJd, 
did, at Itami Army Air Base, APO 660, Honshu, Japan, on 
or about 1 November 1946, wrong~ take and use, with
out proper authori-cy, a certain vehicle, to wit, a three
quarter ton, 4x4 truck, property of the United States 
Government, of a value of more than Fifty ($50.00) Dollars. 

Specification 2: In that Harry M. McCullough, a person serving 
with the Anny of the United States in the field, did, at 
the intersection of Umeda-Shir.michi and Mido-Suti, public 
highways in Osaka, Honshu, Japan, on or about l November 
1946, wro~f'ul.ly injure Teruko :Miyazaki, by striking the 
said Teruko Miyazaki, Jrith a three-quarter ton, 4x4 truck, 
lf'hich he, the said Harry M. McCullough was then and there 
operating in a reckless, careless, and negligent manner, 

·and while under the influence of an intoxicant. 
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Spec:l..fication 3: In that Harry M. McCullough, a person sernnc 
with the Army of the United St.ates in the tl.eld, did, at 
Osaka, Honshu, Japan, on or about 1 November 1946, wrong
ful.1.7 leave the scene ot an accident in which a motor vehicle 
driTen b7 him was involved, without rendering such assistance 

. as was needed. 

Specification 4: In that lia?'1"1' ll. McCullough, a person HMing 
with the Arm.y- ot the United States 1n the field, d1d1 on or 
about .1 Noveni>er 1946, at Osaka, Honshu, Japan, wrongf\ll.J,7 
transport a Japanese national in a goYermnent vehicle, pro-

1perty" of the United States. 

He pleaded not guilt7 to the Charge and all Specifications thereunder~ He 
was found not guilty- of Spec:l..t.i.cation 3, guilty ot Specifl.caticsn 2 •ex
cept the 1r0rd8 'and while under the intluence ot an intoxicant•• ard· 
guilt7 or the remaini~ Spec:l..fication.s arki the Charge. He waa aentenoed 
to 1:Dtal forfeitures and confinement at bard lzor for ti.Te ;years. The 
reviewing auth>rity approved the sentence, nduced, the period or con
finement to three years., designated the United States Peni.tentiar;r, 
Isavenwortb, Kansas, as the place or confinement, and forwarded the rw
cord of trial to the Office of The Judge .Advocate General. 

3. Tbs only quastion requiring consideration is the designation 
ot a United States Penitentiary as the place of confinement. 

4. Article of War 42 does not authorize penitentiar'7 confinement 
in this case sinoe none of the o!i'enses ot which aoouaed ,ras convicted 
is •recognized as an ot!ense of a civil nature and so punishable b7 
penitentiary confinement !or !!¥)re than one year b7 some statute of the 
u. s., o! general application within the cont:1.nenta1 u. s • ., excepting 
Section 289., Penal Code of ·the u. s., 1910, or b7 the la..w ot the DI.strict 
of Columbia,• nor do any of such offenses come 'Within arq or the other 
provisions ot such article authorizing penitentiar;r <:onf'inement. 

It appears probable that the erroneous designation ot a 
penitential)" aa the place ot confinement was based upon the .tindLng 
of gull~ of Specification .l of the Charge, interpreted in the light 
o! Section 22-2204 ot the Di.strict of Coluni>ia Code. In order !or an 
othenrise applicable code provision to be used as the basis for , 
penitentiary confinement it must affirmatiTely appear that the offense 
alleged in the specification o! which accused is f'ound guilt7 is es
sentially in all respects the same offense as that made punishable bT 
penitentiary confinement by the code. 1 

r--, • 

Section 22-22-4, DLstrict of Columbi.a Code, reads as tollOll'st 

•Any perso~ who., 'Without the consent of the owner, shall 

2 
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take, uae, operate, or reioove, or cause to be taken, used, 
operated, or removed from a garage, stable, or other building, 
or :f'rom any pla::e or locality on a public or private highway, 
park, parkway, street, lot, field., inclosure, or space, an 
automobile or mowr vehicle, am operate or drive or cause 
the same to be operated or driven for his own profit use or 
purpose shall be punished by a fine not exceeding one · 
thousand dollars or imprisonment not exceeding tive years, 
or both such fine a:rrl imprisonment." 

It will be noted that there are three elements to the o.ttensa denowicad 
by this section, in essence name~r {l) tha tald.ng; {2) the 1ack of 
consent by the owner; and {.'.3) the operation by the of.fender ."for his 
om profit use or purpose.• 

Specification l, above quoted, fails to allege the third 
element found in Section 22-2204 of the Code, and for that reason the 
finding or guilty as,to that Specification cannot be used as a basis 
for penitentiary confinement in thi~ case. Nona of the remaining 
Specifications· of which accused was .found guilty disciose arr:, basis 

. for such confinement. Insofar as it is inconsistent with this holding 
·; the ease of CM '225757, Atherton et al, 25 BR {ETO) 233, is expressly 

overl'lll.ed. 

s. For the reasons stated the Board of Bevin holds the record 
or trial lega~ sufficient to support o~ so mach of tbs sedience as 
prorldes for total forfeitures and confinement for three years at a 
place other than a penitentiary., Federal reformatory or correctional 
institution. 

~f!l2~~ Mw~te, 

Judge Advocate. 
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(318) JUL l 19~7 
JAGN-CM 321542. 1st Ind 
WD,., JAGO., Washington 25., D. C. 
TO: Commanding General, Fifth Air Force., APO 710., c/o Postmaster., 

San Francisco., California. 

l. In the case of Har.:iy :M. McCullough., a person serving with the 
Army of the United States in the Field., attention is invited to the 
foregoing holding by the Board of Review., 'Which holding is hereby 

· approved. Upon designation of a place of confinemnt other than a 
penitentiary., Federal reformatory or correctional institution you 
will, under the provisions of Article of War 5o½., have authol'ity to 
order execution of the sentence. 

-2. , When copies of the published order in this case are for-
warded to this office; they should be accompanied by the foregoing 
holding and this indorsemant. For convenience of reference and to 
.facilitate attaching copies of the J>l!blished order to the record in 
this case., please place the file number.of the record in brackets 
at the end of the published order, as follows& 

(CM 321542) • 

Gl65UG 

i Incl THOMAS H. GREEN 
Record'of trial Major General 

The Judge Advocate General 
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WAR DEPARI'MENT (319)
In the Office of The Judge.Advocate General 

Washington, D.C. 

JAGK - CM 321563 
10 July 1947 

UNITED STATES ) FIRST AIR DIVISION 
) 

v. 

Second Lieutenant JAMES E. 
~ 
) 

Trial by G.C.M., convened at 
APO 239, 27 February and 5 
March 1947. Dismissal and 

THOMAS (o-838705), Air Corps ) total forfeitures. 

---------·---
OPINION of the BOARD OF REVIEW 

SILVERS, McAFEE and ACKROID, Judge Advocates 

1. The record of trial in the case of the officer named above baa 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

\ 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 63rd Article of War. 

Specification l: In that, Second Lieutenant· James E. Thomas, 33rd 
Bombardment Squadron., 22nd Bombardment Group did, at Kadena 
Army Air Base, APO 239, on or about 12 Januaey 1947, behave 
him.sell with disrespect toward Lieutenant Colonel Alvin J. Mueller, 
his su~rior officer, by saying to him, "I don't know what 
organization I am assigned to, an_d it I did I would not tell 
you", or words to tha\ effect. 

Specification 2: (Finding of not guilty). 
. ·, 

CHARGE II: Violation of the 96th Article of War. 
. . 

Specification l: In that Second Lieutenant James E. Thomas., 33rd 
Bombardment Squadron, 22nd Bombardment Group, did., at Okinawa, 
Route l, on or about 12 January 1947, wrongfully and unlawtuµy 
exceed the authorized speed limit. 

' Specification 2: In that Second Lieutenant James E. Thomas, 33rd 
Bombardment Squadron, 22nd Bombardment Group, did, at Okinawa, 
Route l, on or about 12 January 194!/, willfull7, -wrongfull.7. 
and unlawfully drive a vehicle while under the infiuence of 
intoxicating liquor. 

.. 
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Specification 3: In that Second Lieutenant James E. Thom.as, 33rd 
Bombardment Squadron, 22nd Bombardment Groµp did, at Okinawa, 
Route l, on or about l2 January 1947, willfully, wrongfully 
and unlawfully sound the siren on the vehicle 'Which he was 
driving. . 

He ple~ded not guilty to all charges and specifications. He was 
found not guilty of Specification 2 of Charge I, but guilty o! the Charges 
and remaining Specifications. Evidence of one previous conviction was 
introduced. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of' trial for action under 
Article of War 48. · 

3. Evidence of the Prosecution. 

Lieutenant Colonel Alvin J. M:ueller, Air Corps, Commanding Officer of 
the 22nd Bomb Group or 316th Bomb Wing, AFO 239, testified that at a.bout 

• 0030 hours on l2 January 1947, as he proceeded north in a jeep on "Highway 
One" (ostensibly on the island of Okinawa), a vehicle approaching from the 
rear sounded a siren causing him to believe that he was being pursued b;r 
military police. He moved to the right and the vehicle passed at II a 
pretty fast rate of speed", ,rent completely off the road and then pulled 
back onto the roa4. Colonel Mueller increased the speed of his vehicle 
and overtook the other jeep, follold.ng it for several miles travelling at 
a rate or about fifty miles per hour. Observing that the occupants of' the 
forward jeep were not military poltce, Colonel llueller ordered the driver 
to pull over to the side of the road and stop. The accused lfas the driver 
of the vehicle and he compliei;i with the order. Colonel ll.u.eller dismounted 
and asked accused "what his hurry was and where he thought he was going, or 
if he thought be was going somewhere" (R. 7). The field officer then·requested 
that accused state his name. Accused gave a name and in response to a 
further request presented his A.GO identification car.cl. The card showed a 
name·other than the one previously given by accused. Colonel Mueller also 
requested accused to show his driver's license and trip ticket. None was 
produced and in response to a direct order f'rom Colonel Mueller, accused, 
together 'With Lieutenant E. G. Kane, who was with him, accompanied Colonel 
Mueller to the military police station where the field officer proceeded 
to make out a "charge slip" against as:cused. He asked the lieutenant 
the name of his organization and accused became "belligerent" and stated 
"he didn't know and if he did, he wouldn't tell me. The Provost Marshal 
told him that he would tell me or he would hold him until he did tell it. 11 

The accused finally stated that he thought he 11belonged" to the 22nd Bomb 
Group and Colonel Mueller advised him that he was being charged with 
"speeding, reckless driving, and driving while under the influence of · 
liquor." The accused denied that he was drunk and "fiatly refused" to be 
taken to the Ninth Station Hospital to have a "sobriety test run on him." 
Hie refusal ns accompanied by the use of profanity, however Colonel 
Mueller could not remember the language used. The blood test was suggested 
by Cplonel Mueller because "Thomas was under the influence of liquor." (R.7-8) 

-2-
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On cross examination Colonel Mueller stated that on the occasion 
referred to he was accom;'.)anied by Captain Wilfred B. Leclaire, Air Corps, 
and two Naval officers who were being returned to their base (R. 10). 

Captain Wilfred B. Leclaire, Air Corps, who was riding in the jeep 
which was being driven by Colonel Mueller on the occasion in auestion 

, testified that the jeep which passed them, later discovered t~ have been 
driven by accused, sounded a siren and "passed us at an excessive rate 
of speed and the vehicle was weaving and continued on down the road." 
When they had "flagged the jeep dov.n" Colonel Mueller asked accused · 
"what his hurry was, then he asked him his name and he said that his 
name was Lieutenant Barry. The Colonel then asked him for his AGO ID 
card, took it forward and looked at it and said 'I thought you said that 
you were Lieutenant Barry' and at this point he said, .'No, I said the. 
vehicle belonged to Lieutenant Barry, I am Lieutenant Thomas 111 (R-14). 
The witness asserted that it took two or three direct orders to get accused 
and his companion into the other vehicle. ·When the parties arrived at the 
police station there "was quite a tumult and loud tones of voices after we 

·got inside." An argument arose concerning accused's proper organization, 
accused stating that he had orders assigning him to both th.e 22nd Bomb 
Group and the 316th Bomb Wing and that he did not know which was proper 
but that if' he did know he would not tell the colonel. Obscene language 
was used by accused and the Colonel reprimanded him for his appearance 
and conduct (R. 15) · 

' On cross examination Lieutenant Leclaire stated that Colonel Mueller 
wa.s not "under the influence of alcohol" and had consumed no more than 
three or four highballs during the entire evening but that accused, in 
his opin~on, was intoxicated but not drunk (R. 17). 

Lieutenant Howard F. Strom, Assistant Provost Marshal, 1391st Mllit8l7 
Police, Aviation, testified that at approximately 00.30 hours on 12 ~anu&.17 
1947 Lieutenant Kane entered his office and requested a "ticket book" 
stating that he had just stopped a Colonel on the highway and wanted to give
him a ticket. Immediately behind Lieutenant Kane was Captain Leclaire, 
!,ieutenant ThOJnas, Colonel Mueller and the two Naval officers'. Lieutenant 
Kane was wearing an A2 jacket with white scar!' and 11I knew that he had had 
a !ew drinks." An argument arose between Colonel Mueller and Lieutenant 
Thomas, the former asking the accused it he was drunk. Accused said "I! 
I am drunk, then Christopher Columbus didn't discover America. 11 It was at 
this point that Lieutenant Strom announced that he did not want any abusive 
or profane language used in the Provost Marshal's Office (R. 19). Colonel 
Mueller said 11you (accused) are an officer and should know your organi
zation." Accused replied 11If' I did know, I would not tell you anywa,y. 11 

Colonel Mueller thereupon directed the provost marshal to take accused 
to the station hospital for a blood alcoholic examination.• Accused pro
tested stating 11! dodn't want to go to.the hospital. Hell I am drunk 
anyway, and I will a.dmit that I. am drunk." On cross examination Lieutenant 
Strom stated that in his opinion Lieutenant Thomas and Lieutenant Kane were 
making the most noise (R. 20). 
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4. fo~ tte Defanse. 

Private First Cle.ss Gregory ::.ihesterkin, 1391st Military Police 
Company, was in the orderly room at about 0030 hours on 12 July 194 7,. 
when some Naval officers, a lieutenant colonel, a captain and two lieu
tenants 11were die cussing something or other. 11 -IH:"* 11They were talking and 
going on about a traffic arrest ticket. The lieutenant colonel asked 
Li~utenant Thornas a lot of questiqns and one of them was about his organi
zation.-i'**It seemed that he had two special orders on the same date, one 
special order to the 22nd Bomb Group and the other special order to the 
316th Bomb ,;ing. The lieutenant colonel got sore about it and got 
boist.erous and loud and called the lieutenant to attention and called 
him several things." And again 11The lieutenant colonel said that he 
(accused) wouldn't make a good private in this man 1s Army; and "WOuldn1t 
make a good pimple on an MP' s ass. 11 The lieutenant did not use any 
profanity and.he said 11Sir., I have got two special orders, one states the 
22nd and the other special order the 316th and wasn't sure which one he 
was attached to. 11 (R. 22) The witness stated that the profanity that 
he heard was used by the lieutenant colonel and that he was loud and 
boisterous. In the opinion of Private first class Shesterldn accused 
was "feeling pretty good" which he defined by stating "one man can drink and 
be hard to get alo~ with and then another man can drink and be feeling 
pretty good" (R. 25). Private first class Shesterkin also was of the 
opinion that Colonel Mueller "had been drinking." He reached this con
clusion by what he termed the bloodshot condition of his eyes and the thick
ness of his speech together 'With the officer's general appearance. In 
response to a question concerning Colonel Mueller's dress the witness 
stated that he had his hat on the back of his head, wore no jacket and 
his shirt collar was open (R. 26-28). 

Lieutenant E.G. Kane, Air Corps, 316th Bomb Wing, who was riding 
in the jeep with accused on the night in question testified that they 
passed a jeep "of! to the side of the road going very slow." When the7 
had travelled about the distance of two city blocks they were overtaken 
by Colonel Mueller who demanded to know why they were travelling so fast. 

' A dispute arose conceming their authority to use the jeep and the 
Colonel threatened to force the witness and accused to go to the 1391st 
Military Police Station. Lieutenant Kane stated that he tried to explain 
that they were using a borrowed jeep and that if they could go to the 
785th the matter could be "straightened out." Vlhen they arrived at the 
1391st the colonel was very loud and told accused "what kind of an officer 
he was." It was obvious to the witness that the colonel was under the 

- influence of intoxicating liquor. He and accused discussed t~e matter of 
accused's proper organization and the witness tried to explain saying 
"That we were all mixed up", that two sets of orders had "come out" 
assigning both the witness and accused to two different organizations. 
When the colonel suggested a blood·test Lieutenant Strom (the provost 
marshal) said to him "No, I don't think we will have to have a blood 
test***you are under the influence of liquor too." The witness admitted 
that he had four or five drinks.during the evening (R. 29-Jl). 
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. On cross examination Lieutenant Kane stated that he did not hear the 
accused tell Colonel Mueller "I ·don't know what organization I am assigned 
to and_it I did I would not.tell you." (R. 36) He recalled that the jeep 
in which he was. riding with accused was equipped with a siren but Lieu
tenant Kane did not remember the siren being sounded (R. 39). 

5. Evidence in rebuttal. 

The court recalled Lieutenant Howard F. Strom who upon being reminded 
that he was still under oath., denied that on the occasion reterred to in 
the evidence he had stated that Colonel Mueller was under the influence 
of liquor. He also stated that he did not hear the tield officer use a.ny 
profanity however he (the witness) did request all members involved in 
the argument in his office to quiet down. His remarks forbidding profanity
were directed to accused (R. 40). The witness stated that he did not hear 
Colonel Mueller make any insulting or degrading statements to accused 
but he admitted hearing the field ot.t'icer tell accused "you wouldn't make ·• 
a good pimple to one of the MP 1s or privates" or words to that effect. 
Lieutenant Strom was of the opinion that Colonel Mueller was not intoxi
cated but that the accused was "weaving" and appeared to be under the 
influence of liquor (R. 41). 

6. Specification l of Charge II alleges that accused., at the time • 
alleged., on Route l Okinawa., wrongfully and unlawfully exceeded the 
authorized speed limit. There is no proof showing the authorized speed 
limit on the island and the court was not requested to take judicial 
notice of any orders or dir.ectives fixing such limit. There is therefore 
no evi!ience in the record to sustain the courts findings that any speed 
limits was exceeded although it mq be admitted that accused was driving 
his jeep a~ a "fast" rate of speed. 

Specification 3., Charge II., alleges that accused 'did willful.l.T., 
wrongfully and unlawf'ul.l.T sound a siren on the vehicle he was driving. 
Inasmuch as the vehicle. was apparently equipped with this type of warning 
signal and since it was sounded while passing another vehicle on the 
highway, we cannot assume that the siren was employed for any other 
purpcse than that for which it was installed.. We do not imply that such 
a device could not be used in such a manner as to constitute a breach ot 
the peace per ~., in violation of Article of War 96., but the facts in this 
case do not justit,1 such a conclusion. The Board of Review therefore is 
of the opinion that the findings of guilty of Speci.tications 1 and 3.ot 
Charge II cannot be sustained on the evidence presented. 

With regard to Specification 2., Charge II., the evidence shows to the 
exclusion of any reasonable doubt that accused was intoxicated immediately' 
attar he dismounted from the vehicle he was driving. His defiant attitude 
and apparent confused state of mind forcibl7. support the court's finding 
that accused was driving the vehicle while under the influence o! intoxi
cating liquor. 
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Two witnesses for the prosecution, Colonel ~Tueller and Captain 

Leclaire, stated that accused, when requested to state his organization· 
replied that he did not know what organization he was assigned to, and 
if he did know he would not reveal this information to Colonel 1:ueller. 
This constituted a disrespect to his superior officer within the purview 
of Article of War 63 (Par. e75, page 567, Winthror's Military Law and 
Precedents, 2nd Edition). Witnesses for the defense testified that they 
did not hear accused make such a statement a.nd attempted to explain the 

· commotion by as~ex:Hng .that accused was trying to explain that he had 
received conflicting orders. On such state of'the evidence, it was within 
the province of the court to resolve the question of fact against accused 
and we do not find cause to question the court's decision, for as has 
been said in numerous opinions of the Board of Review, the weighing of. 
evidence is primarily a matter for the court. (See CM 205920 McCann, 
8 BR 239, 246; CM 212505 Tipton, 10 BR 237, 244). . 

Our opinion that the evidence is legally sufficient to support the 
findings of guilty of Charge I and Specification l thereof is not in 
disregard of the evidence tending to show that the arresting officer 
himself may have been guilty of rash and indiscreet conduct in effecting 
his purpose. It is sufficient to ~ay, however, that the accused, by his 
defiant conduct appears to have at least inspired the rebuke or upbraid-
ing which he received. · 

7•.War Department records show that accused is 24 years of age and 
a high school graduate. He was engaged in the trucking business prior to 
his induction as an enlisted man in the Air Corps, in February 1943. He 
was commissioned a Second Lieutenant, Air Corps, Army of the United 
States on 20 November 1944 at the Colwnbus Army Flying School, Columbus,· 
Mississippi. His efficiency reports average "very satisfactory." 

8. The court was legally constituted. Except as set forth herein, 
no errors injuriously affecting the substantial rights of the accused were 
committed during the trial. For the reasons stated the Board of Review 
is of the opinion that the record of trial is not legally sufficient to 
support the findings of guilty of Specifications 1 and 3 of Charge II but 
is legally sufficient to support the findings of guilty of Charge II and 
Specification 2 thereof; legally sufficient to support the findings of 
guilty of Charge I and Specification l thereof and legally sufficient to 
support the sentence and to warrant confirmation of the sentence. Dis
n:4ssal is authorized.upon the conviction of ari officer of violating 
Articles of War 63 and 96. 

~/j~ Judge Advocate 

1};· -~ :11<t p f~- J~dge Advocate 

;;:?1:- .{....-.f:/ ·~-- ~/~··~-,-/, , Judge Advocate 
J 
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WD, JAGO, ','iashington 25, D. c. 

TOs Under Secretary of War 

1. Pursuant to Executive Order No. 9656, dated May 26, 1945, there 
are transmitted herewith the record of trial and the opinion of the Board 
of Review in the case of Second Lieutenant James E. Thomas (0-838705), Air 
Corps. , 

2. Upon trial by general court-martial this officer we.a found guilty 
of behaving with disrespect toward his superior officer in violation of 
Article of War 63 (Specification· l, Charge l); of wrongfully and unlawfully 
exceeding the authorized speed limit on Route 1, Okinawa (Specification l, 
Charge II); of wilfully, wrongfully and unlawfully driving a vehicle while 
intoxicated (Specification 2, Charge II), and of wilfully, wrongfully and 
unlawfully sounding a siren on such vehicle (Specification 3, Charge II), 
all in violation of Article of War 96. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action pursuan~ to Article of i·.a.r 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review 
that the record of trial is legally insufficient to support the findings 
of guilty of Specifications land 3, Charge II (exceeding speed limit and 
wrongfully sounding siren), legally sufficient to support the findings of 
guilty of Charge II and Specification 2 thereunder; legally sufficient to 
support the findings of guilty of Charge I and Specification l thereunder 
and legally sufficient to support the sentence and to warrant confirmation of 
the sentence. 

At about midnight on 12 January 1947 Lieutenant Colonel Alvin ·J~ 
1 

Mueller, 
Air Corps, was driving a jeep along Route l on the Island of Okinawa. In 
the jeep with him were another Army officer and two Naval officers whom 
he was returnin~ to quarters. A vehicle approached them from the rear 
sounding a siren and travelling at an unusually high rate of speed. Colonel 
Mueller thought that he was being overtaken by military police, pulled to 
the side and ·allowed the oncaning oar (jeep) to pass. He noticed that the 
car was weaving in and out of the road and gave pursuit. li'hen he overtook 
the •ehicle and caused it to be stopped he observed that accused was the 
driver and that he was accompanied by Lieutenant E.G. Kane. They appeared 
to be intoxicated. Colonel Mueller requested iden~ification papers and the 
trip ticket of accused. An argument ensued. Accus,3d had borrowed the jeep 
e.nd had no trip ticket• .Atter considerable argument Colonel Mueller was able 
to take accused to the 1391st Military Police Station where he proceeded to 
make out a charge "ticket~. He asked aooused to state his organization and 
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after an exchange of ill-tempered remarks between Colonel Mueller and 
accused the latter stated "I don't know what organization I am assigned 
to and if I did I would not tell you." Colonel Mueller thereupon and in 
the presence of other officers and enlisted men ma.de some ·uncomplimentary 
remarks concerning accused. The Provost Marshal called for order and 
stated that profanity and boiaterous language·would not be allowed in his 
office. Several witnesses vho observed the incident testified that in· their 
opinion both accused and Colonel Mueller were intoxicated. The Provost 
1'118.rshal staed that it was accused who was intoxicated and was using profanity. 
lrrespective of the questionable conduct of Colonel Mueller, the arresting 
officer, the evidence shows beyond eny reasonable doubt that accused was 
disrespectful to him and that accused was·driving his jeep while intoxicated. 

On 17 September 1946 accused was convicted by genereJ. court•m.artial 
of being disorderly in uniform in the 9th Station Hospital Mess and of 

.. wrongfully, by false impersonation, obtaining and applying to his own 
use a 1/4 ton C3:R car, all in violation of Article of War 96. He wa.a 
sentenced to be reprimanded and to forfeit $100.00 per month for three 
months. 

4, In view of all the circumst!lilces of the case I recommend that the 
sentence be confirmed but commuted to dismissal, a reprimand and 
forfeiture of $100 per month for four months, end that the sentence as 
thus commutted be carried into execution, but that the execution of the 
dismissal be suspended during good behavior. 

5. Inclosed is a fonn of action designed t~ carry into execution 
the foregoin~ recommendation should it meet with your approval. 

·'"' ·· .. 
\ . ., . I , \_

<-~-!" :.,.>--~· .•, :A '--\ ..1 j .........._.~ 

2 Incls THOMAS H. GREEN 
1. Record of trial Iifojor General 
2. Form of action The Judge idvocate General 

( G.:.~.a. 258, 23 July 1947) 
• 
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YiAR DEPARTMEN'.r 
In the Offioe ot The Judge Advocate General (327) 

W&.Bhington 25, D. c. 

JAGK.• CM 321643 23 t~',AY 1947 

UNITED STATES ) UNITED STATES CONSTABULA.RY 

l 
) 

v. Trial by- G.c.M., convened at Wieabaden, 
Germany, 6 Februa.r7 1947. Diahonorable 

Private LEWIS E. ROWELL discharge aild confinement tor tiff (5).
(RA 34393000), Medical De } yeara. Diaoiplinary Barraob. 
tachment, lat Constabulary ) 
Regiment. ) 

-------------~---------·----HOLDING by- the BOARD OF REVIEW 
SILVERS, MoAFEE aild ACKROYD, Judge Advooatea 

l.· The reoord of trial in the oaae ot the soldier named aboTe·haa 
been examined by the Board ot Review. 

2. Aocuaed was tried upon the following charge and apecification1 

CHARGEa Violation of the 93rd Article of War. 

Speoifioationa In that Priv~te Lewis E. Rowell, Medical Detach
ment, lat Constabulary Regiment, having taken an oath in a 
trial by special court martial of' Private Lewi.a E Rowell, be
fore First Lieutenant Lewi• H. Post, a Competent Officer that 
he would testify truly, did at Rothwes'ten. .Germaey, on or 
about 9 December 1946, willfully corruptly. aild oontrary to 
such oath •. testify in substance, 11on the night of 23 November 
1946 I ate supper at approximately 1730 and went back tom:, 
billets and did not leave the building until the next morning" 
which testimony was a. ma.ter1t.1 ·matter and which he did not 
then believe to be true. 

He pleaded not guilty to and was found guilty of the charge and its specific&• 
tion. He was, sentenced to be diahonore.bly diache.rged the service. to fortoit 
all pay and allowances due or to becoioo due and to be confined at hard labor 
a.t auch place as the reviowing authority might direct tor tive yea.ra. .The 
reviewing authority approved the sentence. desiGD.ated the Branch United State• 
Disciplinary Barracks, Greenhaven, New York. or elsewhere as the Secretary ot 
War 1rd.ght direct, as tho pls.ce of confin(:lllent, and forwarded the reoord ot 

· trial for action under Article of War soi. · . 

3. Major Howard T. Shafer. lat Conatabula.ry Regiment. Rotmresten, 
Germ&JlY• identified prosecution's exhibit 1 a.a a record of trial by special 
oourt-ma.rtial of accused, whereupon the exhibit wu accepted in evidence 
without objection by the defense (R. s.1). 

The charge sheet aocompanying this record of trial by special court-martial 
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ahowed that accused was tried for breach of restriction in Tiola.tion of 
Article of War 96 aud for misapplication of a Government ambulance in 
Tiolation of Article of War 94. both offemes allegedly having been com
mitted on 23 November 1946. At the trial before the special court-martial, 
various witnesses testified that they had seen accused drivi:n.g a Govermnent 
ambulance in or near Hofgeismar, Germany, between 7 and 9 o'clock on the 
evening of 23 November 1946 and tha.t accused had visited a Germa.n civilian 
home in that town between 8130 and 9130 o'clock that evening. Accused, 
having been informed of his rights u a. witneas, elected to make a sworn 
atatement before the special oourt-ma.rtial and, after being sworn, he tes
tified as follow•• 

"I am the a.ocuaed in this oase. On 23 November 1946 I ate 
aupper at approximately 1730 and then went back to my billet,. 
because I was under restriction. I did not leave the building 
until the next morning." 

The specie.l court-martial found accused guilty of all charges and specific&• 
tions and sentenced M.m to be confined at hard labor for six months, to for
feit $35 of his pay per month for a like period and to be reduced to the 
grade of private. The record of trial was authenticated by Major Shafer 
as president and by First Lieutenant Lewis H. Post as trial judge advooate. -
It did not oonta.in a. copy of the speoial court-ms.rtia.l orders appointiag the 
court nor was there aII.Y notation as to the identity or .number of the member• 
a.ttending the session at Yihioh accused was tried. 

In the instant case, one witness testified that he had seen accUBed in 
an ambulance on the road between Ii:>fgeilma.r and Rothwesten, Germany, between 
7 and 9 o'olook on the evening of 23 November 1946. Another witness, a. German 
woman, testified that accused was at her home in Rofgeismar from half past 
eight until half past nine 0 1 clock on the evening of 23 November 1946. Ac
cused, having been warned of his rights as a witness, elected to remain 
silent (R. 8-11). 

4. One of the essential elements of the crime of perjury is that the· 
false testimoey in question must have been given "in a judicial proceeding 
or course of justice" (MCM, 1928, par. 1491). Here the offense is alleged 
to have been cOl!Dllitted in a judicial proceeding,. in a trial by special court
ma.rtial. The prosecution, then, had the burden of proving that accused gave 
false, material testimoey under oath before a special court-martial which 
had been ·duly constituted and ha.d jurisdiction over the person of accused 
and over the offenses for which he wa.a on trial. 

Sufficient evidence was adduced at the trial in the instant case tendi~g 
to show that accused gave. false teatimoXJY under form of oath before a. pur
ported special court-martial and that auoh testimoey we.a material to the 
issuea there being tried. However, no written or verbal order appointing 
the special court having been introduced in eTidenee, there is no proof 
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that such court wu duly constituted or, indeed, that it ever existed ia · 
legal contemplation. Thia failure of proof is but accentuated by. the lack 
of any showing e.s to the identity or number ot the members present at the 
aesa~on of the special court at which aocuaed was tried. This being so, 
there 1a likewise a failw-e of. proof th.at the purported special court had 
jurisdiction over the person of accused and the offenaeshe allege~ly com.
mitted, for the entire proceedings of a court-mrtia.l which has not been 
duly constituted are null a.nd void (CM 302975, Machlin, 59 JE 343,34_6) •.. 

Arty oath ta.ken before an improperly constituted tribunal or one acting 
beyond its jurisdiction is as utterly without legal force am etfect'u. 1a 
that body's decree, ju::lgment or sentence. Perjury, the.refore, .. cannot be 
oommitted in the course or such void proceedings CoIIDllomrealth. v. Hillenbrand, 
96 Ky. 407, 29 s.w. 287J People v. Tracy, 9 Wend. N.Y. 265. A court
martial is a court of limited, not general, jurisdiction. It gains its 
judicial powers only by being called into existenoe by appropriate o~dera, 
by taking an oath before embarking upon the trial ot eaoh ca.ae. am by' p.anng 
before it an aocuaed arr&igned upon ola.rges and specifications ,·etting torth 
a cause it is empowered to hear B.Jld determine (CU 218150, Hinman, 11 BR 377J 
CM 319573, O'Brien). Hence, no true an.a.logy cen be drawn between the proot 
required of the prosecution in the case at bar and tha.t required ot the 
prosecution in a civil criminal ca.se where accused has allegedly perjured 
himseli' before a court of general jurisdiction or before a quaai-jucUcial 
body of whose oonstitution the court trying aooused for perjury can take 
judicial notice. It has been generally held, however, that direct evidence 
must be adduced oonoerning those jurisdictional facts of which judicial 
notice cannot be taken, for example, it mu.st be shown that the jury before 
which aocused gave his false testimony had been sworn.· It must appear ill 
some manner, from all the evidence in the cue, that the ,tribunal before 
which the alleged perjury was committed had been properly_ a.ad.. leg~lly or
ganized (Curtley v. State, 42 Tex. Cr. 227, 59 s.w.. 44J ~ v. State, 55 
Ga. App. 288, 190 S.E. 65; State v. Gross, 175 Ind. 597, 95 N.E.117J•. 
Also, the question here presented issoiii'ewhat analogous to that arisillg in 
trials tor per jury in the ohil criminal courts where the court before which 
accused baa given the challenged testimony had no jurisdiction over the sub
ject matter of the a.otion. In suoh cases it has been held that the entire 
prooeedings in which the allegedly false testimony was given were ooram non 
judice, .including the administration of the oath, and that aocusedcoufd
not be convicted ot perjury (Commonwea.lth v. 1"1hlte, B Pick. (Uasa.) 452, 
453; CommollPl'ea.lth v. Carel_. 105 Mass. 582; DaiifeI's' v. Comnomvealth, 300 Ky. 
641,. 189 s.w. (2d) 849; Bennett v. Tulsa~ c.c.A., Okla._. 162 P. {2d) 561J 
see also CM 261341, Wallace, 40 BR l79,182). 

We are not unmindful of the provisions of 18 u.s.c. 55~ to the effect 
that e.n indictment for perjury need not aet forth the oommiaaion or authority
of the court or person before whom the perjury wu committed, it being suf
ficient in this respect that there be an averment that such court or person 
had authority to administer the oath. In People v. Miller (264 Ill. 148_. 
106 N.E. 191), the court held, in construing a similar atate statute, that 
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ainoe the constitution of the judicial body before which the oath w~s taken, 
a gr&nd jury in this case, need not be alleged it followed that it need not 
be proved. With thi1 proposition we do not find ouraelves in entire agree
ment. Thia type statute does not purport to change the law of perjury by 
doing u,a.y with the neceuity of showing that the false testimony in ques
tion wu gi.ven in a judicial proceeding or in the course of justice. These 
1tatute1 ha.w only to do with pleadinf and, we think, are obviously intended 
merely to abrogate cumbersome oa:nmon aw requirements as to the form of in
dictment in perjury cuea. A.a we have intimated a.bove, proof of the proper 
organization ot the court or due authorization of the person before whca 
the oath was taken is generally, in ciTil criminal practice, 1upplied by
judicial notioe. For example, in the oa.ae of Baskin v. United States (209 
Fed. 740, T4T) the court, while seeming to apply the above mentioned Federal 
statute to the proof, apparently took judicial notice that the referee in · 
b&l'lkruptcy, before whom the allegedly perjured testimony had been given, 
wu in fa.ct a referee in bankruptcy and that he had authority to administer 
the oath. Azad in Carroll v. United States (16 F. (2d) 951,963), where the 
proper aeleotion of the gra.tld jury before which aoaused had taken a false 
oath was put in iuue, the court 1aid, "Grand juriea hold their offioe under 
direct authority and supervilion of the court. It is an important and noto
rioua offioe. Federal oourts have taken judicial notice of organizationa 
leu important. ••• The incumbents of ••• important and notorious offices 
are judicially noticed." Consequently, we a.re of the opinion that the above 
cited Federal statute can have no application to the instant case where the 
appointment and comtitution or a tribunal ot such transitory existence and 
limited jurisdiction as a court-martial must necessarily be drawn in quostion. 

5. For the foregoing reaaona,. the Board ot Review holds the record ot 
trii.l legally imutticient to support the findings or guilty and the. sentence. 

____(_D_i_s_s_en_t__) _____, Judge Advocate 

Judge Advocate 
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UN·ITED STATES 

v. 

Priva.te was E. ROWELL 
(RA 3439~000), Medical De-
taohment, 1st Conatabulary 
Regiment. 

) 
) 
) 
) 
) 
) 
) 
) 

UNITED STATES CONSTA.BULARY 

Trial by G.C.:M., convened at Wiesba
Germaey, 6 February 1947. Diahono
dis charge a.ni confinement for tive 
yea.rs. Disciplinary Ba.rraoka. 

den, 
rable 
(5) 

DISSENTING OPINION 
of 

SILVERS, Judge Advooate 

I am unable to agree with the conclusions reached in the majority 
opinion, or the interpretation of the law set forth therein and feel 

• compelled to dissent ~herefrom for the reasons hereinafter stated. 

The majority opinion holds that the "purported" special oourt-martial 
proceedings wherein the false testimony was gi~en, including the adminiatra
tion of' the oath, to be void and of no effect because, it is sa.id, "there 
is no proof that such court was duly constituted or, indeed, that it ever 
existed in legal oontemplation. 11 And further "This failure of proof is 
but accentuated by the lack of any showing as to the identity or number 
of the members present at the session of the special court at which the 
accused was tried." This failure of proof, it is asserted, deprived the 
"purported" court of jurisdiotion rendering it somewhat analogous to trials 
for perjury in the civil criminal courts where the court before which ac
cused he.s given the challenged testimony had no juriadiotion over the sub
ject matter of tho action (citing oases). The majority opinion conoedea, 
I.take it, that a duly constituted special court-martial would have had 
jurisdiction of the subject matter herein and the only question ia whether 
in fact a legally constituted special court-martial tried the case below. 

Although no copy of the order appointing 
0 

the special court-martial is 
attached to the record, the record of trial recites that it is the (1) 
"Record of trial of (accused) by special court-martial appointed by the 
Comma.nding Off'ioer of 1st Constabulary Regt, at Roth:weaten, Ge~, 9 
December 194611 J (2) the first indorsement to the charge sheet recitea that 
the oase was referred for trial to Second Lieutenant Rayburn L. Smith•••• 
TJA of Special Court Ma.rtial appointed by paragraph 2, Speoial Orders No. 
183, Headquarters First Constabulary.Regiment••• By order of Colonel 
hlALONEY. MtIBTIN A. T"rIOMAS Capt. CAC Asst. Adjuta.nt"J (3) that the court 
met, pursuant to the orders appointing it, at 1300 o'clock on 9 December 
1946, all members being present except Lieutenant Colonel John A. Norris, 
Jr., Captain Richard H. Cook, First Lieutenant Arthur J. Frey, -Jr. and 
First Lieutenant Duncan N. Emery; (4) that the court was swornJ (5) that 
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aoou.sed was arra.igned upon the charges and speoifications appended, to which 
he pleaded 11not guilty11 J (6) sworn testimony of accused (proven to have been 
false herein); (7) findings and sentenoeJ (8) examination by defense counsel 
prior to a.uthentioationJ (9) authentication of the record by the trial judge 
advocate and PresidentJ 00) action of the reviewing authority, (unsigned copy). 

It will therefore be seen that the evidence, Prosecution Exhibit 1, 
recites that it is the reoord or trial of a.ocuaed by apeoial oourt-ma.rtiu.J 
Major Shafer, the president thereof, identified the record and testified 
that the accused gave the testimony before the special court-martial, how
ever the Boe.rd of Review, for lack of identity of the members present and. 
the number thereof, presumes to say there is no sufficient showing that 
this was a. legal special court-martial. That the question raiaed by the 
Boe.rd of Review was not raised at the trial of accused by general court• 
martial is ass~d to be inconsequential. In Carroll v. Thlited States, 16 
Fed (2d) 951, the accused was convicted of perjury by making false state
ments before two U.S. grand juries. Evidence submitted to the jury tended 
to show plaintiff in error appeared before the grand juries on the dates 
alleged, was sworn by the forema.n and made certain ma.terial statements shown 
to have been false. One of the assignments of error was that the proof 
failed to show th.a.t the grand juri ea were duly constituted. The court sa.id 1 

alt was sufficiently proven that the plaintiff in error ap
peared before the grand jury and took an oath, e.nd that the grand 
jury heard his testimony. In the absence of a showing to the con
trary, the presumption is that the grand jury was properly seleoted 
and drawn aocording to law. Link v. U.S. (CCA) 2 Fed (2d) 709J 
.£:!:_ v. Greene (D. c. ) • 113 Fed.683. ir-- · 

In Baskin v. Umted States, 209 Fed. 740, the defendant was oonvioted 
of perjury under an indictment alleging false testimony given before a. referee 
·in bankruptcy. ·Error was alleged for :want of proof of the averment of special 
reference to Referee Eastman for the examination of a.ooused. After disoussing 
the evidence relative to such reference the court aaida 

,~~e are of the opinion, however, that this assigmnent of error 
is untenable upon another ground, irrespeotive of the foregoing 
view, namely, that proof of an order of reference is not essen
tial for support of the oonviction, under the federal statutes 
and authorities applicable to the oase, which have materially modi
fied the common-law requirements in perjury proseoutiorus. The 
statutes referred to are sections 5392 a.nd 5396 of the Revised 
Statutea (U.S. Comp. St. 1901, pp. 3653, 3656), construed in 1-rk
ham v. United States /_r60 U.S. 319323J 16 Sup. Ct. 288, 40 L. Ed. 
4417. In the one sect.ion. perjury is defined to reach material 
false testimony g;ven 'in any case in which a law of the. United 
States authorises an 09.th to be administered,' and the other 
presoribes it to be sufficient in the indictment to aver 'such 
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court or person to have competent authority to administer' the oath, 
'and ~~thout setting forth the commission or authority of the court 
or person before whom the perjury was com.utted. 1 The l~rkham Case 
referred to clearly involved the above proposition as tot~~ effect 
of these provisions upon a charge of perjury, under analogoJ.18 faots 
of authority for administering the oath and taking the testimony, 
and plainly decides: That they render it sufficient for support of 
conviction to aver and prove that the officer was authorized by 
statute of the United States to admi.aister the oath, and that the 
material testimony in question was taken withl1.n the general scope 
of his authority, and thus dispense with any requirement to aver 
or prove that suoh exercise wa.s exp~essly authorized or rightly 
invoked in the instant examination. It a.rose upon conviction of 
the accused under a oharge of false testimony, in an examination 
e.nd deposition made under oath before a 'special examiner of.the 
Pension Bureau,' alleged to be 'a-competent officer and having 
lawful authority to administer said oath,' in a matter alleged to 
be •material to an inquiry then pending before e.nd within the 
jurisdiction of the Connnissioner of Pensions.' The federal statutes 
under which the testimony was taken {Rev. St. 4744J Aot July 25, 
1882, c. 349, 22 Stat. 175 /U.S. Comp. St. 1901, P• 327YJ Aot 
lfa.roh 3, 1841, c._548, 26 Stat. 1083 /Y• S. Comp. St. 1901, P• 
32787) authorized the C~runissioner of Pensions to appoint special 
examiners to conduct inquiries pending in the department. who were 
thereupon empowered by the statute to achninister oaths. and take 
depositions, in·the oourse of their examinations when detailed 
by the department for auoh inquiries. For want of an averment 
that the special examiner in question was detailed or expressly 
authorized by the department to make the inquiries and take the 
testimony alleged to be false, it was contended that the aocused 
was not sufficiently informed 'of the official oharaoter and 

• authority of the officer before whom the oath was taken' J but 
thia pro·position was expressly overruled upon the doctrine above 
stated, which we believe to be equally applicable to the authority 
of a referee in bankruptcy unier the statute. Thus the present· 
averment of an order of reference in the oause is made superfluous 
b the above rovisions, and failure of oo etent roof thereof 
furnished no ground for reveru.l. Underscoring supp ied. 

The record of trial by special oourt-m.rtial in the instant ca.se WU 

authenticated by First Lieutenant Lewis H. Post as trial judge advocate. 
Major Shafer testified that a.ooused was sworn. A trial judge advocate of 
a apeoia.l court-martial is authorized by Article of War 114 to administer 
oatha. Section 231, Title 18, u.s.c_., defines perjury as followaa 

tti,'ihoever, having ta.ken an oath before a competent tribunal, 
of.fioer, or person, in any case in which a law of the United States 
authorizes an oath to be administered, that he will testify.,· de
clare, depose, or certify truly, or that any written testimo:ay, 
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deol~ration, deposition, or oertificate by him subaoribed, is true, 
shall willfully and contrary to such oath state or subscribe any 
material matter whioh he does not believe to be true, ia guilty 
of perjury, .a.nd shall be fined not more than $2,000 and imprisoned 
not more than five yeara. (Mar. 4, 1909, oh. 321, sec. 125, 35 
Stat. 1111.)" 

I am therefore of the opinion that Lewi.a H. Post was a competent officer 
. to administer the oath, that the Board of Review can rea.aonably presume that 

the reoard of trial by special court-martial is what it purport• to be and 
tha.t, in the absenoe of proof to the contrary, it oa.n be presumed that the 
regimental oomma.nder' .s appointment of the special court-martial wu regular 
and in compliance with law, and that suoh special court-nartial hearing the 
case WU duiy QOn&tituted, viz, ha.a the requisite number of authorized 
members present. Judicial notice is not necessarily involved. All that . 
is required is a reasonable coll8truction and interpretation of the evidenoe. 
It ia stated by Unierhill that •usually proof of an officer de facto will 
suffice (in perjury prosecution.a) and his written appointment need not be 
produced (Underhill'• 9rim. Ev., 4th Ed., sec. 740, p. 1361). Consequently, 
proof that a justice of the peace or other public officer ha.a acted as such 
in the administration of an oath is prima. facie of his authority without 
putting in evidence his commission or other facts giving jurildiotion 
(State v. Greer, 48 Kas. 752, 30 Pac. 236, Woodson v. State (Tex. App.),
6S:W. 148-Y:-- - . 

Article of i'far 38 provides that the President may by regulations prescribe 
the procedure and moues of proof in oourt-martials,whioh regulations shall 
so far as practicable apply the rules of evidenoe generally reoognized in 
the trial of criminal. ca.sea in the district courts of the.United States. 
In paragra.ph 111 of the Manual the President exercised this authority ud 
provided, •so f'ar a.a not otherwiae prescribed in this manual or by act of 
Congress, the rules of evidence generally recognized in the trial of 
oriminAl oa.sea in the diatriot oourta of the u.s. will be applied by 
courts-ma.rtia.l." 

Section 558, Title 18, u.s.c., provide•• 

"In every presentment or indictment prosecuted again.at any 
_person for perjury, it shall be sufficient to set forth the aub• 
stance of the offense oha.rged upon the defendant, &Xld-by what 
oourt, and before whom the oath was taken, averring such oourt 
or person to have competent authority to adminiater the aa.m.e, 
together with the proper &Tennent to falsify the matter wherein 
the perjury is a.aligned, without setting forth the bill, answer, 
inforroation, indictment, declaration, or~ part of any record 
or proceeding, either in law or equity, or a.ny affida'l'it, depoai
tion, or oertifioate, other than as hereinbefoN atated, and 
1ri.thout setting forth the oommisaion or authority of the court 
or person before whom the perjury was _oommitted. (R.S. seo. 6396)• 
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It, therefore, in a United Statea oourt and in a proaecution for perjuey, 
it h not necesu.ry to t!ra.d in the indictment the oommialion. or authori"t7 
of the court or person ore whom the perjury wu committed, it would ap• 
pear to follow as the night follOll's the day, tha.t in the abeen.oe ot a:n 
iuue to the contrary, it ia unneoeuacy to trow the oommiaaion or au
thority of the court or peraon before whom t e perjury wu oomnitted. I 
conclude that, standing alone, the record ot trial 1• aut'ticient to ahow 
that the perjured testimoey •• ginn before a duly coil8tituted apecial 
oourt-martial appointed by authority of law and that the oath wu adm1m.•
tered before a person ao authorized, howewr, the plain unambiguous meaning 
ot section 558, Title 18, u.s.c., eliminates the neoeaai"t7 of ahowing the 
(oommiuion) order appointing the court and the trial judge advocate. 

Iione of the foregoing should be oonatrued aa having aiv bearing on the 
propriety of convicting a soldier by apeoial court-martial and then trying 
him for perjury arising out ot hi• testimo~ given at auolt trial. We are 
presently concerned only with legal autficienoy and I am of the opim.OJl 
that the reoord of trial in this oue ia legally auf'fioient to aupport the 
finding• of guilty and the sentence. 

5 

http:abeen.oe
http:necesu.ry


(336) 

JAGK • CM 321643 1st Ind 

YID, JAGO, Washington 25. D. C. 

TO& Commanding General, United Sta.tea Constabulary,- .APO 46, c/o Poat-. 
master, New York, New York. 

1. In the case of Private Lewis E. Rowell (RA.3""4:593000),- Medio&l 
Detachment, 1st CoD.8tabulary Regiment, attention is invited to the tor~
going holding by the Board. of Review that the reoord or tria.1 1a legally
insufficient to support the findings of guilty and the ll entenoe, which ~ 
holding is hereby approved. For the reasons stated in the holding by' ! ·• 
the Board or Review I reoaumend that the findings of guilty and the eexi-. 
te?10e be va.ce.ted. .' ~ .. 

2. When copies of the published order in this oue are forwarded ', 
to this office they should be a.ocompanied by the foregoing holding and _~ 

this ind.orsement. For oonvenienoe ot referenoe, please t,la.ce the tile : 
number of the record in brackets at the end of the published order, a.a • 
follows a • 

(C.M 321643 ). 

. '.: ~· 

l Inol # ; . 

Record o t trial . . -~ 

. ... '. ,. 
~ .:• . THOMAS H. GREEN 

;·? Major General ; ~ .:..: 
,_' ! The Judge A.dvooa.te GeneriLl 

... ff'_j . 

··"·· ...\t.-.-~...._.:.. 
•• ...--:..,- ,-t .....;;., •- --.. . .~./r' 

•;;-·. ,;-~. 
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WAR DEPAR'Th!ENT 
In the Office of The Judge Advocate General (337) 

JAGQ ,.. QI .'.321688 Washington 25, D.c. 
JUN 3 O 1947 

UNITED STATES BERLIN COllUND ~ OFFICE OF MILITARY GO~ FOil GE?OWrI (US) 
v. ) 

) Trial by o.c.M., convened 
Captain NORMAN T. BYRNE ) at Berliri, 0erm.ml1', 6, 7, 8, 
(0-1055547), Coast~ ) 10, ll, 12, l.'.3, 14, 15, 17 
tillery Corpe. ) and 18 February 1947. Dis

) missal. 

OPINION of the BOARD or 1'EVIEW 
JOHNSON, STERN and SCHENKEN,· Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Jooge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARCZ I: Violation or the 93rd Article of War. 
(Finding or not guilv). 

Specificati<>n'l-5: (Findings of not guilty). 

CHARGE Il: Violation of the 95th Article of War. 

Spec:Uication 1: In that Captain Noman T. Byrne, Office of 
llilitary Government (Berlin District), APO 755, u.s. Arrrry, 
did., at Berlin., Germany, between l July 1945 and 12 Augw,t 
1946, .f'elonious'.cy take, stea1 and carry avra;r three boxes of 
porcelain, of the value o.f' more than fifty dollars, the 
property of Fritz Weber; one pair of lady''s boots, one fur 
jacket, three Vl)eWriters, sane silk stockings, sane leather 
and one hand bag, of the value of more than fifty' dollars, 
property of Bero Berow; one 11Sabo11 radio, of the value of 
more than twenty dollars, property of persons unknown; and 
one stamp collection, of the value of more than fifty dol
lars, the property of Gertrud Quiadkowsld.. 

Specification 2: (Nolle Prosequi). 

CHARGE III: Violation of the 96th Article o.f' War. 
(Finding of not guilt,1). · 



SpeoU'ications 1-21 (Findings o:t not guilt,-). 

Specification 3: (Nolle_ Prosequ1). 

Specifications 4-5: (Findings ot not gullty). 

ADDITIONAL CHARGE I: Violation of the 93rd Article ot War. 
(F:ind:fng o£ not guilty). 

Specification: (Fincling o:t not guilty-). 

ADDITIONAL CHARGE na Violation ot the 96th Article or war. 
(Finding o:t not guilty).· 

SpecU'ication: (F1nd:fng o:t not guilty). 
.. 

Acoueed pleaded not gu.il 'lo" to and was found not guilty o:t all Charges 
and Specifications, except Charge II and Specification 1 thereunder. 
The finding o:t guiltvr o:t this Specification was subject to exceptiona 
and substitutions ffllich resulted in rewol'ilng the Speci.f'ication as 
:toll01r8: 

In faat Captain Norman T. Byrne, Office of Jlilitary Gov
ernment {Berlin District), APO 755, u.s. Arm:/, did, at Berlin, 
Germacy, between 1 July 1945 and 12 August 1946, wrong~ 
take and carry; ~~ three baxes of porcelain, or the value of 
more than fifty- dollars., the property- of Fritz Weber; one pair 
of laey•s boots, one .fur jacket, three typewriters, sane silk 
stockings, some leather and one handbag, of the value of more 
than fifty dollars., property of persons unlmo,mJ and one stamp 
collection., or the value of more than fifty dollars, the 
property of Gertrud Quiadowsld. (changes underlined). 

lfo evidence o:t previous convictions was introduced. He was sentenced to 
be dismissed the service. The reviewing authority awroved the sentence 
and rorwarcled'the record or trial pursuant to Article of War 48. 

3. Before discussing the evidence, it ahould be noted that there 
was a variance·betw.en the allegation and the fil1ding 1naotar a.s owner
ship of 11one pair of lady1s boots, one tur jacket, three typewriters, 
sane silk stockings, some leather and one handbag" are concerned. The 
specification alleged that these items were the "propet.\Y; or Baro Bercm" 
whereas the court, by excepticns am substituticns., found these items 
to be the "property pf persons ~·. OW'lnership of property must be 

http:variance�betw.en


strictly proved as alleged and variance betiraen allegation·and proof 
is fatal (CY 201485, parr, 5 BR 119, l:36-144). The record of trial is 
therefore legally insufficient to support the finding of guilt,y of 
that porti·:>n of the specification quoted above and reference to those 
items will be omitted from the sum:nary of the evidence. This reduces 
the offense to the wrongful taking and carrying away ofi 

1. Three boxes of porcelain, valued at more than &.50, 
property of ~ita Weber. 

2. <me stamp collection, valued at more than $50, prop
erty of Gertrud Quiadonlci. 

4. During the period from 1 July 1945 to 12 August 1946, accused 
was the Monuments, Fine Arts, and Archives Officer of the Berlin 
District, U. s. Ar'llf3' (R. 26, p. 2 of Ex. 3). ffis duties included search
ing out, recovering, and holding "looted cultural objects" llhich had 
been confiscated by the Nazis (R. 27, 295, 316., P• 1 of Ex. 3). Pur
suant to this authorit,y., he conducted "raids• on suspected places and 
it he found azrr questionable item., he would "pick it up** * and hold 
it for the Arm:," (a. 460). 

On 12 September 1945, accused raided the home of Fritz Weber, 3 
Sophie Charlotte Str., Berlin Zehlendort ht. 55-56). He confiscated 
seTeral pictures :tra:n Weber's home and also seized several unmarked 
boxes which Weber had stored in a nearby garage. Some of' these boxes 
contained church property belonging to the Grand Mufti or Jerusalem; 
other boxes contained l?(>rcel.ain works of art llhich Weber claimed as 
his personal property Ut. ~7). Th• church property had been obtained · 
by Weber 1'hile he was 11on a Committee (appqinted by the llagistrat of 
Berlin) 'Which was colleoting art objects" CR. 67). Weber _claimed that 
the porcelain items had been acquired by him !or his personal use during 
hi.a 25 ;rears of collecting art objects (R. '4). l'le had never of.tared 
them !or sale (R. 69) and had placed them in the garage !or Ba.tekeeping 
fran air raids (ll. 64). Several days after 12 September., Weber saw 
accueed and told him the source of the porcelain figures, and he assured 
Weber that they would be returned to him. At that time, accused gave 
Weber a receipt !or the pictures that had been seized but not tor the 
porcelain (R. 63). 

On 11 May 1946, accused raided the unoccupied apartment of :Mrs. 
Gertrud Quiadowaki, SW 11, 22 Hallesches Ofer, Kreuzberg, Berlin. He 
was accompanied on the raid b;r his secretary-interpreter (Mrs. Waschow), 
two Killtar,r Police officers., and 5 or 6 Jlilltary Police enlisted men 
(R. 163, 20'-207, 211). Jmong other items confiscated was a stamp 
collect.ion - a package about the size or legal paper and appraximate'.cy 
8 inches high (.ft. 209). Sane question arose as to whether this st&np 
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collection should be retained by the Military Police or by accused. It 
was 1'inall¥ agreed that accused should keep it and he pranised to 
furnish the Military Police with a canplete receipt ot all items taken, 
including 4.he stamp collection, but no receipt 1'l'a8 ever received by 
the MPs (R. 166, 167, 209) or by Mrs. Quiadonld (R. 100). 

A building in Berlin known as )lagazinbau was the official collect
ing point tor art objects which were confiscated by accused (R. 230). · 
In a report to his Conmanding General (R. 86; Ex. 7), accused men
tioned the "Affair Weber" (pp. 5-6, Ex. 7) and attached a •collecting 
Point Inventory" llhich listed· the pictures and religious robes aeised 
tran Weber but made no reference to the three boxes ot porcelain which 
had been seized at the same time (App. F to Ex. ?). 

Sometime in ~ 1946 accused moved to ne-.r quarters and his land
lady saw some J?Orcelain in his house, including Exhibit 17 and Item 16 
of Exhibit 10 (R. 232-235). · 

OD 7 June 1946, accused departed tran Berlin tor temporary duty
in the United States (R. 117). On the day prior to his departure, he 
instructed one ot his secretaries, llelga Von Corvin, to pack his 
personal things aIXl send them to the collecting point to await his 
.retum (R. 88, 94~5). There were a lot of loose things arolDld his 
quarters and Miss Von Corvin "asked about everything" in order to know 
just what should be packed (R. 99). She asked particularly about 6 or 
7 boxes ot loose porcelain and accused told her that the porcelain 

.should not be sent to· the collecting point - that •11ra. \faschow * * * 
would cane OTer and pack it and send it over to the States" (R. 96-97). 

lih-s. Herta Waschow, another of accused's employees, was asked by 
accused to pack his porcelain items and after his departure, she packed· 
seven wooden boxes of porcelain llhich she found at his quarters, sane 
.of llhich she recognized as having been purchased b;y herself tor accuaed 
and some coming from other sources (R. 117-llS). She included the 
stanp collection because she •tound it standing in the ball• and 
thought it belonged to accused (R. 121). She addressed the seven boxes 
to JLr•. Mercer in New York in accordance with'accused•s instructions 
(R. 108, 118, 183). · Major Paddock then picked up the boxes for for
warding, in keeping with accused's Nquest (R. 117). 

Subsequent to his departure, an investigation was started on the 
basis ot an allegation that accused ha·:l. taken some pictures and sane 
~rcelain with him on his trip to the States (R. 446). Two Criminal 
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Investigation Division (CJD) agents wre sent to the·· United States to 
pursue the investigation and to bring accused back to Berlin (R. 4.36). 
These two CID agents located accused and took him into custoey at San 
Francisco, Calitomia, on 12 August 1946 (lt. 128). Prior thereto (on 
9 .Aug. 46,R. 424) these agents visited the home of "J:r. Mercer, f'o:nner 
Lt. Col. in the u.s. Armr, at lhite Plains, :N.I.• llhere they found 
sn•ral •boxes addressed to Lieutenant Colonel Mercer 'With the N'blm 
address of Major laddock" (R. 1.33). The boxes had been opened (R. 4.34) 
and contained, among other things, 52 pieces of porcelain am a stamp 
collectiCll (ll. lJl). 'nlese boxes were confiscated, tnmed onr to the 
custans officials (R. lJ2), and then returned to Berlin (R. l,3,3). · 

1'hirt.,~n,n of tbeH porcelain item, wre received in evidence as 
Exhibit No. 10 lR. lJ.3) and the st.amp collection was Nceived as Exhibit 
12 (it. ]J6). · Items l to .'.30 of' hhibit lO and a portion of Exhibit 12 wre 
identified bJ' the CID agents u ha'Ying bHn recovered 1n Mr. Mercer'• 
home at White PlaiM as described above C!l. 133, lJS). CID 4ent Kolste 
also identified a copper snutt box (Ex. 17) and a small enamel box (Ex. 
11) as havin& been recovered b;r him from accused's secretary, llrs. Waschow 
(R. l,38-]J9) • 

Fritz Weber identified a large vase Citem No. 16 ot Ex. 10) and Ex
hibits 17 and 18 aB porcelain items packed in 1he three boxes which were 
taken from hi1 garaie (.a. 145-146). 

An expert in fine arts te1titied that Item 16, Exhibit 10, was an 
object •ot considerable intereBt because of its size acd the painting 
illustrations•, and had an international value ot $400 to 1500 CR. 251,
2ss>. 

Tlw stamp collection (Ex. 1:2) 'RS divided into three groups - Ex. ]2a 
i.Q.cluded those staupa 11b..ich wre Hen in Mrs. Quiadouki' s apartment prior 
to the raid (R. 202). 1'he raia:Sn:lng stamp, WIN di'Yided into one group 
(EJ:. l2bl) which nre ncognized by' th• MP otticer during the raid, and ano
ther group (Ex. l2b2) which nre not so recognized (R. 214). A stamp 
expert valued the three groups as being worth moN than 500 marks each 
(R. 222, 224) • · 

When accused was tirst interrl.ned b;r .tM CII> agents at San Francisco 
on 12 Aunst, 1946, h• made a 'Wl'itten statement which was received in 
erldence (R. 271-278; h. 29). In this statement accused advised that 
the three boxes or porcelain llhich wre sebed ·at Weber' IS garage nN 
tint taken to the collecting point (Jla&azinbau) but 1ul>l~quent:q 



(Jh.2} 

ur took them out again and kept them in my home. 
They remained there until I left on TDY at which time Frau 
Waschow re.packed the various porcillain fs1i} pieces and 
at my request sent them to the home of Lt. Col. Mercer in 
V.'hite Plains, M .Y • 11 

In connection with the raid at Mrs. Quiadowsld. 1s apartment, accused ex
plained. in his statement that no one was there and. nunerous things 
were taken into "protective custody". The stamp collection "was left 
:tn my quart.era and then packed and shipped to Lt. Col. Mercer for me 
b7 Frau Waschow." · 

Lieutenant Colonel John P. MacNeill, the officer investigating 
the charges against accused, interrle118d accused on 28 September 1946 
in the presence of his defense counsel (11.. 442). Notes lf8re taken 
and checked with accused, and witness was positive in his understand
ing or accused's statements (R. 444). In this interview, accused 
admitted that the three boxes or porcelain had been temporaril.1' kept 

' at his billet but they ,vere "headed for the Magazinbau" (R. 442). He 
also stated that there was a question in his mind about the destruc
tion of certain stamps in the collection that he had seized and he had 
taken them to New.York "to verify this as a legal point", that he in- -
tended to return to the owner all the stamps which were legitimate 
(R. 443, 472). 

5. Allen H. Westervelt, a United States civilian employee 
charged with general supervision of the Berlin postal facilities (R.404), 
testified as a defense 'Witness that about May 1946 accused. told him 
that he had located a stamp collection and there followed "a general 
discussion as to the status of the legality of ext.stance o:t Nazi stamps.". 
There was a general prohibition against Nazi symbols and large quan
tities or stamps in Government stores had been impounded in the Fall o:t 
1945. The status of private holdings was uncertain and no inatructiona 
had ever been issued regarding same. Accused never requested witness 
to exazrd.ne aey collection (R. 405-407). 

Colonel Frank c. Howley, Director, Office of llilitary Govern
ment, Berlin Section, testified that accused had the authority- to tao 
a valuable 1f'Ork of art to the United States n:1n good faith" to have it 
appraised without consulting witness, but 1 t would reveal •damn poor 
jwigmentn (R. 464) • 

Lieutenant Colonel William T. Babcock, Acting Director, OUice ot 
Military Government, testified that accused had •practical.1¥ unlimited 
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authority• to search out works of art or archivea ot value to the 
.United States, "~t i.t ~ out of the ordinar;r canes up, he muat 
come to the director or deputy to consult or obtain additional au
thority or deciai012" (R. 413). 

Accused, at his own request, 11as sworn and testified as tollon: 
The three boxes ot porcelain which Weber stated belonged to him wre 
taken from Weber•s garage as •loot• or •abandoned property• (R. 297, 
331, 334). He was convinced that th11e boxes wre part ot the 
"Zehlendorf loot" - property of the Grand YutU. He investigated 
1ame, found Weber's explanations were •vague", and "ended up by 
classif)'ing it :lJ1 the Magazinbau as abandoned propertyt' (R. 298). He 
told the caretaker to unpack the boxes and list the items - •that•a 
the last I know ot them. 11 He did not know when or how these boxe1 
wre renoved to hia bouae (R. 332). He did not :lJltend to appropriate 
these boxes ot porcelain CR. 304), did not instnct aey-one to send them 
to the United States, and did not know that they had been ehipped until 
so advised by the CD) agents (:a. 299). He arrived in the states aboa.t 
the middle ot Jul7 (!l. 366), none of the boxes was there 'When he .first 
arriV&d (R. 369), none arrind while be was at Colonel Mercer's heme 
(it. 369), but at least one ot the boxes arrived before he departed tar 
the West Coast (R. 3?0). He did mt see the large vase (Item 16 ot 
Ex. 10) or the stamp collection at Colonel Mercer's hane (R. 339). 

He explained that he gave .Mrs. W'aschow as specific :fnstncticcs as 
he could in Geman (R. 397), that he wanted her •to pack the mnall and 
best it8118 that belonged to• am to send them to Colonel Mercer. * * * 
I didn!t po:lJlt out in detail. I didn•t describe what I wanted. I did 
say I didn1 t want these large pieceB sent because I had no use tor 
them" (R. 333) • 

Regarding the stamp collection, accused stated that it was seized 
because •stamps properl.3 are housed in museuns and these might be 
museum property and * * * I wu under obligation to report all 
Kriegsmarken• (!l. 305). He "imned1ate]3 consulted with Public Saf'ety" . 
(R. 307) and during the 3 to 4 weeks he held the collection (R. 350), be 
tried unsuccessfUlly to geta:>meone to assume responl!libility tor die
posing of them (R. 348). He did not put, the collection on the 
Magaz:lJlbau inventoxy because "the;r had to be investigated" (R. ,348). He 

· kept the collecticn unlocked in hill home because 

•In the first place, Ins under the impression that most 
of the stamp collection would have to be destroyed because of 
the nature of the ACA directive; 1n the second place, I left 
it there to be taken to the llagazinbau and recorded there." 
(!t. 349). 
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When h" le.rt for the States., he gave Mrs. Waachow instructions to place 
the collection in a box and take it to the :Magazinbau (R. 307., 349). In 
a later explanation, he said he told Mrs. Waschow to put the collec
tion in a cardboard box "and have them taken to the Magazinbau. KY:, 
supposition was that Miss Corvin, rrr:, other secretary, would take them 
along with other stuff which was going to the Magazinbau" (R 351}. 
Under further croas-examinatior,, he statad that he had ascertained to 
his o,m satisfaction that the collection was not stolen or looted fran 
a museum, but he could not return them until he co~ld ascertain which 
ones had to be destroyed (R. 351). He did not give Mrs. Quaido"'3ki a 
receipt; for the collacticn because {l) "she wasn't there" and (2} "she 
didn't rate a receipt" (R. 306, 349). He denied that he told MP 
Captain Eeldman that he would give the MPs a ze ceipt (R. 34S) ~ He knew 
the collection was valuable (R. 347); that such collections were often 
worth 40,000 to 50,000 marks (R. 348), but he was unable to identify 
Exhibit 12 as the· collection taken from Mrs. Quaidowski I s apartment 
even though it contained letters addressed to the Quaidowskis (R. 347). 
He did not intend to consider the stamps as his personal property but 
handled them on]J" in line of duv (R. 307) • Regarding his statement. 
to the CID agents., accused testified that he told them he had no in
tention of having the collection shipped and that he, did not know that 
it had been shipped until the CID agents told him (R. 315). Accused 
also denied that he had told Colonel !Jaci~elll that he had brought the 
sta.-r:ips to the United States to detennine their legality or value 

, {R. 474-475). ' 

6. Before pleading to the general issue, accused's counsel made 
three motions to 11dismiss" Specification l of Charge II: 

(l) That the pleading was not specific as to time (lt. 9-lO). 
{2) That the three larcenies should be charged separately 

(R. 10). 
(3) That the offense should be charged under AW 93 instead 

ot AW 95 (R. 12). . 

These motions ware all properly denied by the court. Inasmuch as the 
evidence was tmcertain as to just when accused committed the larcenies 
"llleged, and as he had opportunity to do so during his entire tenure 
of d,1ty "I.S Monunent., Fine Arts., and Archives Officer, the allegation 
thot. t.he o:rteuse occurred "betw,en 1 July 1945 and 12 August 194611 was 
entirely proper. Regarding the charging of three larcenies in ore speci-

, fication, it has been held that 
11 A specificati()n alleging, as a violation o! AW 95, a series 

of acts constituting a course of di~honorable conduct amounting 
to a fraud, is not objectiqnable on the ground of dupliciv. 
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CM 15326! (1922); 192530 (19.30). 11 (Dig Opa JM 1912-40, Sec. 
428 {13) P• 298; see also CM 268259, StevenE!_, 44 BR 241, 4 Bull 
JAIJ 232). ,.-

The test is whether the specification is so framed as to advise the 
accused of the particular act or offense intended to be alleged and 
to enable him to plead a .to:nner conviction or acquittal if brought to 
trial on account of the same act. No basis exists in the instant case 
for a contention that accused was 1n an:, way misled by the form of the 
specification, nor was any such contention made (cy 264296, Sinrns, 
42 BR 89). The third motion was also properly overruled in that 'While 
larceny is ordinarily charged as violative of Article of War 93, it 
is also a violation of Article of War 95 since it is a crime involving 
conduct unbecoming an officer mid a gentleman (CM 258108, 3 Bull. JAIJ 
381). 

The court found the accused guilcy- of a wrongful taking which ia 
a lesser inclllded offense under a charge ot larceey (CM 241045, Cleaver, 
26 BR 190). 

1iie evidence shoa, and accused admits, that the property of .Mr. 
'Heber and Mrs. Quiadowski was seized during the period alleged in the 
specification; there was also substantial evidence presented by accused 
to indicate that he had the right to seize said property. In his capacity 
of Monuments., Fine Arts, and Archives Officer, he was the righttul custod
ian of t.his properv and as such, he had the duty to place the propert;r in 
the ~fficial collecting point and to record it on the inventor,y. 

Accused testified in court that he took the three boxes of porcelain 
to the Yagazinbau and that was the last he knew of them. This testillony 
was contr&I7 to his previous statements to the CID agents and the Ill'"!' 
vestigating Officer wherein he admitted that the three boxes ll'8re removed 
from the l4agazinbau and taken to his quarters. In any event, there is 
ample evidence that the three boxes of porcelain 1'9:re at his quarters 
when he left for the United States on ? June 1946. 

Accused also testified in court that he kspt the stamp collection 
at his quarters f'rom the time ot its seizure until he departed tor the 
United States. He then testified that he instructed one of his employees, 
Mrs. Waschow1 to take the stamp collection to the Magazinbau1 but later, 
he added that he told Mrs. W'aschow to put it in a cardboard box and it 
was his "supposition" that his other secretary would take it to the 
Magazinbau. 

Acoused testified that he was surprised to learn f'rom the CID agents 
that the porcelain and the stamp collection had been shipped to 
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Colonel .!.!.ercer, s home in New York. This testimony was contrary to hi• 
statement to the CID agents that these things had been shipped at his 
request and his explanation to the investigatfag officer that the · 
stamp collection was sent over to the States so that he could determine 
its legality and value. The testimony or Miss Von Corvin was also 
clear that she asked accused specifically about the porcelain and 
other things and accused stated that the porcelain was to b'e packed by 
:Mrs. -,,-aschow and shipped to him in the States. !!rs. Waschow also 
testified that she was unable to recall accused's telling her to send 
the stamp collection to the Magazinbau (R. 41?). 

~other indication of accused's attitude and intentions might be 
deduced :fran the testimon;r of the two Military Police officers 'Who ac
companied accused on the raid of' Mrs. Quiadowski I s apartment. During 

-this raid, am::used told the several enlisted men present that they could 
pick up •souvenirs" if' they brought them to him for approval (R. 162-164, 
208). Accused denied this part of the testimon;r of these two officer, 
(R. 343-350). The 11 souvenirs11 were returned to :Mrs. Quiadowsld. by 
the Military Police ofricers (R. 1001 211). 

It should also be noted that accused was found guilty ot w.rong
!ully taking various personal items in another raid, sa:ie of which items 
he gave to his secretary and some of which he uaed himself; however, 
as heretofore set forth, a variance in the finding as to o,mership ot 
this property requires disapproval of the finding of guilty insofar as 
such items are concerned. However, it is proper to consider such evi
dence to establish accusedts intent or_:notive in respect to the offense 
charged (par. ll.2]L MCM 1928). 

It -was established beyond a reasonable doubt that during the period 
from l July 1945 to 1.2 August 19461 accused wrongfull3' took and carried 
away the porcelain and stamp collection as alleged. Accused merely had 
the care and charge ot this property; the ownership still remained in 
Mr. Weber and Urs. Quiadowski, and in the same manner that. a servant 
may commit larceny of his master• s property (par. 149&, MCM 1928 
and CM 2119001 Edwards, 10 BR 16?), ao too the accuaed did wrongf'ully 
take and carry away property committed to his care as Monunents, Fine 
Art.,~ and Archives Officer. 

?. Accused is 48 years of age, married, and ha, no children. He 
graduated from the University or Oregon, and did postgraduate work 
at Harvard and the University of Calif'omia. He covered the Spanish 
War as correspondent for the New York Post in 193?. Prior to his 
military service, he was teaching at Los Angeles City c_ollege. 

10 
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Accused served in Asia with the Marine Corps in 1917-1918. He 
was inducted on 13 November 1942 an::l was comnissionad a second lieu
tenant on 6 May 1943 upon graduation of Antiaircraf't Officer Candidate 
School at Camp Davis, North Carolina. He was promoted to first lieu
tenant on 16 December 1944 and to captain, 12 December 1945. Between 
April and September 1944, he servdd with the British in the Normandy
and Northem France campaigns, He was given the Army Commendation 
Ribbon on 17 Ji.me 1946. His efficiency- ratings have been excellent and 
superior and one report describes him as: 

"A versatile soldier of fortune 'Who is a Phi Beta 
Kappa with two masters degrees." 

8. The court was legally constituted and had jurisdiction over 
the accused and the subject matter of the offenses charged. Except 
as noted above, no ettors injuriously affecting the substantial rights 
of the accused were camnitted during the trial. The Board o.f Reviff is· 
of the opinion that the record of trial is legally sufficient to support 
the findings of guilt-.( of Charie II and Specification l thereunder., ex
cepting the words "one pair of lady'1s boots., one fur jacket, three type
writers., soms silk stockings, some leather., and one h.ndbag, properw of 
persons unknown"; legally sufficient to support the sentence., and to wa?'
rant confirmation thereof. Dismissal is mandatory upon conviction ot a 
violation of Article of War 95. 

_.I 

_____/_,,_;·_·_____.,.._____.,Judie Advocate 

£~~,JOOge Mw~~ 

·'•:~~~,.-- · Judge Advocate 

11 
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-JAGQ - CM ,321688 1st Ind 

'iiD, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Bo~d of Review in the case of Captain Norman 
T. Byrne (0-1055547), Coast Artillery Corps. 

2. Upon trial by general court-martial, this officer was found 
guilty of wrongfully taking and carrying away cultural objects and 
personal property of certain German nationals, in violation of Article: 
of War 95 (Charge II, Spec. l). He was sentenced to be disrt1issed the 
service. The reviewing authority approved the sentence and forwarded· 
the record of trial pursuant to Article of War 48 • 

.3. A summary of the evidence may be found in the accompanying , 
opinion of the Board of Review. I concur in the opinion of the Board 
of Review that the record of trial is legally sufficient to support 
the findings of guilty of Charge rr·and Specification l thereunder 
except the words "one pair of lady's boots, one fur jacket, three type
w.riters, some silk stockings, some leather, and one handbag, of the 
value of more than fifty dollars, property of persons unknomi11 ; legally 
sufficient to support the sentence and to warrant confirmation thereof~ 

The evidence shows that during the period from l July 1945 to 12 
August 1946, accused was the Monuments, Fine Arts, and Archives Officer; 

· United States Army, Berlin. His duties required that he search out and 
recover cuitural art objects which had been seized by the Nazis. In 
carrying out these du~ies, he took custody of three boxes of porcelain 
belbnging to Fritz Yleber and a large stamp collection belonging to 
1'.rs. Gertrud Quiadowski. Coincident with his return to the States for 
temporary duty on 7 June 1946, the porcelain and stamp collection mtre 
sent, with other property, to the home of a friend of accused in New 
York. They were recovered there and returned to Berlin. 

Accused testified that he was surprised to learn that these boxes 
of porcelain and the stamp collection had been sent to the States, that 
upon leaving Berlin, he had instructed his secretary to pack only some 
small things he had acquired and to send the stamp collection to the 
collecting point in Berlin. This testimony was contradictory to his 
previous statements to the CID agents to the effect that these items had 



been shipped to the States for him and at his request. He also told 
the investigating of.ficer that he 'Wallted to have the stamps in the 
United States in order to determine their legalicy and their value. 
Accused I s secretary also contradicted accused in that she asked him 
specifically as to what things in his quarters should be sent to the 
collecting point and he told her that the porcelain items nre to be 

.· packed by another employee and sent to him in the States. One vase 
in the porcelain group had a value Qf $400 to $500 and the stamp 

'collection was worth more than 1500 marks. · · 

The court also found accused guilcy of "Wrongfully taking ·and 
carrying away other personal propercy in connection with-his official 
raids but the court made a change in its findings regarding the omer
ship of these items which requires that that part of the findings be 
disapproved. 

Another indication of accused 1s attitude towards the property of 
others was his authorization to enlisted men to take "souvenirs" from 
a raided apar"bnent., provided 1hat the 11 souvenirs11 were first presented 
to him for approval. · 

4. Accused is 48 years of age., married and has no children. He ~ 
graduated from the University of Oregon, and did postgraduate work at 
Harvard and the Universicy of California. He covered the Spanish War 
as correspondent for the New York Post in 1937. Prior to his military 
service., he was a teacher at Los Angeles City_ College. 

Accused served in Asia with the :Marine Corps in 1917-18. He was 
inducted on 13 November 1942 and was commissioned a second lieutenant 
on 6 May 1943 upon graduation of Antiaircraft Officer Candidate School 
at Camp Davis, North. Carolina. He was promote9- to first lieutenant on 
16 December 1944 and to Captain, 12 December 1945. Between April and 
September 1944, he served ni.th the British in the Normandy and Northern 
l<'rance Campaigns. He was given the Army Commendation Ribbon on 17, June 
1946. His efficiency ratings have been excellent and superior and one 
report describes him as: 

11 A versatile soldier of fortune who is a Phi Beta 
Kappa with· two masters degrees." 

5. I recommend that the findings of guilty of that portion of 
Specification 1, Charge II reading as follo"WS: 11 one pair of lady's 
boots, one fur jacket, three typewriters, so::ie silk stockings., some 
leather, and one handbag., of the value of more than fifty dollars., 

JJ 
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1,Jroperty of persons unlmown 11 be disapproved, that the sentence be con
firmed but commuted to a reprimand and forfeiture of $250 pay and that 
the sentence as thus commuted be carried into execution. 

6. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation should it meet ~~th your approval. 

Ci,'. 321658 

.. 
THOi::AS H. GREEN 
L:ajor General 

2 Incls The Judge Advocate Gen~ral 
1. Record of Trial 
2. Form of .Action 

--------------· -·-------------
( G.C.M.o. 270, 22 Auz 1947)• 
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WAR DEPART.:ilENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGN-CM 321692 

UNITED STATES ) TENTH AIR FORCE 
) 

v. ) 
) 

Trial by a.c.u., convened at 
Brook~ Field, Texas, 4 and 6 

f·rivate JOE V. 1iA..>i:TINEZ ) ~ch 1947. Dishonorable dis
(38752559), Squadron A, ) charge and confinement for 
306th Army Air Forces Base ) three (3) years. Disciplinary 
Unit. ) Barracks. 

HOLiltNG by the :OOARD OF REVIEW 
JOHNSON, BRACK and BOYLliS, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 69th Article of War. 

Specification: In that Private Martinez, ·Joe v., Squadron A, 
306th Army Air Forces Base Unit, having been duly placed 
in confinement in Post Guard House, Brooks Field, Texas 
on or about 16 May 1946 did at Brooks Field, Texas, on 
or about 1 June 1946, escape frpm said confinement before 
he was set at liberty by proper authority. 

CHARGE II: Violation of the 58th Article o~T[ar. 

Specification: In that Private Martinez, Joe V. ~ Sqi adron A, 
306th Arrrry Air Forces Base Unit, did at Brooks Field, 
Texas, on or about 1 June 1946, desert the service of. 
the United States, and did remain absent in desertion 
until he was apprehended at Houston, Texas, on or about 
1 December 1946. 
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CHARGE III: Violation of the 61st Article of War. 

Specification: In that f'rivate Martinez, Joe v., Scpadron A, 
· 306th Arrrry. Air Forces Base Unit., did without proper leave 
absent himself from his station at Brooks Field, Texas., 
from 16 Januar, 1946 ·to about 29 March 1946. 

He pleaded not guilty to, and was found guilty of, all Charges and Speci
fications. He was sentenced to be dishonorably discharged the service., 
to tori'eit all pay and allowances due or to become due, and to be con
fined at hard labor for three years. The -reviewing authority disap
proved the finding of guilty of the Specification of Charge III and· 
Charge III., approved the· sentence and designated the Branch United 
States Disciplinary Barracks., Fort Knox., Kentucky., or elsewhere as 
the Secretary oi' War may direct., as the place of confinement., and 
i'orwarded the record 0£ trial pursuant to. Article of War so½. 

3. The record of trial is legally sufficient to support the 
findings. The only question in the case requiring consideration is 
whether or not the record of trial is legally sufficient to support 
the sentence. The record establishes that the escape from confine
ment alleged in the Specification of Charge I was concurrent with the 
inception of the desertion alleged in the Specification of Charge n. 
The two offenses were but different aspects of the same act. Where 
a sentence is imposed with reference to two or more offenses consti
tuting but different aspects o:t the same act or omission, so much 
thereof as exceeds the maximum authorized p~nalty for the most serious 
aspect of the act or omission is illegal (CM 313544 Carson, 1946 
(V Bull JAG 202)). The Table of Maximum Punishments is applicabl, 
to the offense of escape from confinement and authorizes a maximum 
sentence o:t dishonorable discharge, forfeiture of all pay and allow
ances due or to become due, and confinement at hard labor for one 
year. The Table of Maximum .Puc:l.sbnents is likevd se applicable to 
the offense of desertion, it having been committed subsequent to 
19 Jarn.iary 1946., which was the date of the termination oi' the sus
pension of limitations upon punishments for violations oi' Article 
of War 58, and authorizes a maximum sentence of dishonorable dis
charge., forfeiture_ of all pay and allowances due or to become due 
and confinement at hard labor, under the facts in this case, tor 
two and one-half years. 

In this case the desertion is the more important aspect 
'0£ the act in that it carries the heavier penalty. 

4. For the reasons stated the Board of Review holds the record 
of trial legally su.f£1~ient to support the findings of guilty but 
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· only so much of the sentence as involves dishonorable discharge, for
fei ture of all pay and allowances due or to become due, am confine-
ment at hard labor for two and one-half ye'urs. · 

Judge Advocate. 

Judee Advocate. 

~,:. ~·~ ·· ··· ;-Judge Advocate, 
. '..J . __... - ' -·-- . ___.----C

..~· -· ... 
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JAGN-Chl 321692 1st Ind '. 
WD,. JAGO, lfashington, D. c. . 
TO: Commanding General, Tenth Air Force, Brooks Field, San 

Antonio, Texas • 
._0 I __,._; 

~:~: 

1. Jrn the.case 0£ Private Joe v. :Martinez (38752559), Squad
ron A, ;'.306th·~ ·'Air Forces Base Unit, I concur in the foregoing · 
holding' ~r '1;,he Boarci-.~f Review alld for the reasons therein stated 
recoume:id ·niate,~Y S~ muc.~ o! the sentence be approved as invol"!-es 

, dish,Q~orabte ~schar~, forfeiture of all pay and allowances due or 
to become dtie:,, and cchfiriement at hard labor for two and one-half . 
years. Upon ~<1.uch action_ you will have authority to order ; 
the execution of the saptence. 

·\ .._-,;,,~·,-

2. When copies of the published order in this case are· for-
. warded ,;to this office they should be accompanied by the foregoing 
holding and this indorsement~ ·For convenience of reference and to 
facilitate attaching copies of the published order to the record 
in this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CM 321692). 

-~ 
l Incl TH01IAS H. GREEN 

Record of trial Major General 
The Judge Advocate General 



(355)WAR DEPART14mr 
In the Office ot The Judge Advocate ·General 

Washington., D.c. 

· JAGK - CM 321734 

UNITED STATES 

Te 

First Lieutenant Gl!DRGE E. 
CREIGHTON (0-809930), Air 
Corps. 

l4 July 1947 

ATLANTIC DIVISION 
AIR TRANSPORI' COMM.AND 

Trial by G.C.M• ., convened at 
Morrison Field., West Palm 
Beach., Florida., 28 Februar7 
1947. Dismissal and :total 
forfeitures. 

OPINION ot the BOARD OF REVIER 
SIL~., llcAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case ot the officer named above has 
been examined b7 the Board or Review and the Board submits this., its opinion., 

. to The Judge Advocate General. · 

2. The accused was. tried u:r;ion the following charges and specifications: 

• CHARGE I: Violation· ot the 95th Article of War• 

.Specification 1: In that First Lieutenant George E. Creighton., 
Flight A., 53d Reconnaissance Squadron., Very Long Range., We~ther., 
Air Weather Service., Morrison Field., West Palm. Beach., Florida., · 
was., at-West _Palm Beach~ Florida., on or about 17 October 1946., 
drunk and ~sorderly in a public place., to ldt: in front of 
the Greyhound Bus Station., West Palm. Beach, Florida. 

CHARGE II: Violation ot the 96th_Article ot War. 

Specification 1: In that First Lieutenant George E. Creighton., 
Flight A., 53d Reconnaissance Squadron, Very.Long Range., Yleather., 
Air Weather Service, Morrison Field., West Palm Beach, Florida., 
did, at Morrison Field, West Palm Beach, Florida, on or about 
9 September 1946, with intent to deceive wrongtull.7 and . 
unlawfully, make and utter to the Officers' Mess, ll03d Army 
Air Force Baae Unit., Morrison Field, West Palm Beach, Florida, 
certain check in words and figures as follows, to wit: 
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GIDRGE E CREIGHTON 
Lt. Air Corps No.-121.. 

Pay 
To The 
Order of 

Palm Beach, Fla. 

Morrison Field Officers' Mess 

9 Sept 19~ 

00 
$ 15 oo 

00 
_...;F;.;i;.;ft..;..;;e_e;.:;n....an=d~l-00.;;...._________________00LLARS 

THE FIRST NATIONAL BANK 
63-48.3 PALM BEACH, FLA. FR 6.31. /s/ George E. Creighton 

1st Lt •. A.C. 08099.30 

and, by means thereof, did fraudulently obtain from the said Officers'. 
Mess, ll0.3d Army Air Force Base Unit, Morrison Field, West Palm Beach,• 
Florida, the sum of fii'teen dollars, lawful money of the United States, 
in payment of the said check, he, the First Lieutenant George E._ 
Creighton, Flight A, 5.3d Reconnaissance Squadron, Very Long Range, 
Weather, Air Weather Service, Morrison Field, West Palm Beach, Florida, 
then well knowing that he did not have, and not intending that he should 
have, sufficient funds in the First National Bank, Palm Beach, Florida,_ 
for the payment of said check~ · 

(Note: Specs. 2, 4, 5, differ materially from Spec. 1 only in the 
date, and amount of the check as follows: 

SPEC. DATE AADUNT 

,I 2 14 September 1946 $20.00 
4 29 September 1946 $25.00 
5 5 October 1946 $20.00 

Specs. .3 and 6: (Finding of not guilty)) 

He pleaded not guilty of all charges and specifications. He was found 
guilty of the specification of charge I, not guilty of charge I but guilty 
of a violation of the 96th Article of War, guilty of specifications 1,2,4, 
and 5 charge II, not guilty of specifications 3 and 6 charge II and guilty· 
of charge II. No evidence of any previous convictions was introduced. He 
was sentenced to be dismissed the service and to forfeit all pay and · 
allowances due or to become due. The reviewing authority approved the 
sentence and forwarded the record of trial under Article of War 48 • 

.3. Evidence for the Prosecution. 

a. Specification and Charge I 

About .3:00 a.m. on 17 October 1946, Mr. William V. Eddy, a 
police officer of West Palm Beach, Florida, saw the accused sitting in an 
automobile in a parking lot in rear of the bus station at West Palm Beach. 
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He knew that.this automobile belonged to a boatman and not to the accused. 
He asked the accused what he was' doing in the automobile and the accused 
stated that he thought he had an automobile somewhere in the lot. The 
accused was unable to locate his automobile so :ur. F.ddT placed him under 
arrest tor further investigation because or the illegal entey into the 
automobile. lLr. F.dd7 took his prisoner to the bus station ·1n ·order to call 
a police car. The bus station contained about one hundred people. The 
accused was dressed in civilian clothes. At the bus station a lieutenant 
approached them. and wanted to know about the trouble and asked the police
man it he needed any help. The,accused stated in a loud voice to this 
lieutenant· that " I am a lieutenant in the United States Arm:, and this 
son-o.t-a-bitch wants to kidnap me and is going to beat me 1.J.P and kill me. 
Go to the George Washington Hotel and wake up all the soldiers." When the 
police car arrived it was necessQl"T to take the accused by- the arm and 
shoulder and put him _in the car. The acetl8ed was drunk and disorderl.jr. 
The accused was taken to the police station for investigation (R. 8-14). 
Lieutenant. R. C. McGri.tt o.t the W'3st Palm Beach police department saw the 
accused between 8:30 and 9:00 a.m. on 17 October 1946. The accused wa.a 
with others in custod7 at the station. In carrying out their usual . 
investigation as to the cause o! arrest the accused stated that he h~d 
been drinking very heavil7. The accused was su.t.tering from a hangover. 
He was released upon his promise ·to return to his base. Lieutenant YcGrif'.t 
took the accused to the vicinity- o.t 18th Street where accused thought he 
had le.ft his car but it could not be round. The accused then remembered, 
that his car was at the Washington Hotel (R. 18-21). 

About 3 p.m. on 17 October 1946 Patrolman J. J. Watts was at the bus 
station in West Palm Beach when he was approached by a taxicab driver who 
stated that a man was asleep in his cab. Mr. Watts went With the cab . 
·driver and .found the accused in a cab back o.t the bus station. He tried 
to awaken the accused but was not success.tul. Mr. Watts took the accused 
in the cab to the police station and succeeded in arousing him su.t.ticientl.jr 
to get him out o.t the taxicab. In the station he discovered that the . 
accused was a li-eu.tenant in the A.rmy. The accused was drunk. His eyes 
were red and blurey. '(R. ~18). Lieutenant McGrir.t saw the accused on 
:the morning o.t 18 October 1946 with other prisoners at the police station (R.21) • 

. b. Specifications 1 1 2 1 4 and 5 Charge II. 

The accused made and issued· .tour cheeks to the Morrison Field 
Officers' Mess (R. 24, 25). One check dated 9 September 1946 in the amount 
or $15.00 is the check set .forth in Specification l "(R. 37 Pros. Ex. 7). 
The check dated 14 September 1946 in the amount of $20.00 is the check set 
forth in Specitication 2 (R. 37 Pros. Ex. 7a). The check dated 29 Septell'.ber 
in the sum of $25.00 is the check .set tort.h in Specification 4 (R. 37 Pros. 
l!x:. 7c). The check'da.ted 5 October 1946 in the sum o.t $20.00 is the check 
~et torth in Speeitication 5 (R. 37, Pros. Ex. 7d). These checks were all 
dra'Wll on the First National Banlc, Palm Beach, Florida. 
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Mr. H. H. Lawlor, bookkeeper of the Morrison Field Officers' Mess 
testified that the Mess norm.ally employed four girls as cashiers and that 
on occasions he also acted as a cashier. Checks and money were received 
by the cashiers and turned over to him. He made the appropriate entries · 
on the books and deposited checks and cash in the bank. He received the 
four checks issued by the accused in the normal course of business and 
deposited them in the bank. Each check was returned by the bank with an 
"advice ot charge" which stated that payment was not made thereon because 
of insufficient funds. On 26 September 1946., he caused a letter to be sent 
to accused informing him that two ot his checks amounting to $35.00 had 
been returned with the notation 11not sufficient funds" and requested that 
the accused come to the office and "take up the matter." He also talked 
to accused about the returned checks. On 31 October 1946 the accused paid 
to the Mess the amount represented. by his returned checks and the original 
checks were delivered to him (R. 22-36 Pros Ex 1., 2, 4., 6). · 

Mrs. Ruth Duffin, Assistant Cashier and Manager of the Bookkeep-ing _ 
Department., First National Bank., Palm Beach., Florida, testified concerning 
the bank account ·of the accused. The.account was opened on 5 October 1945 
and closed on 8 October 1946. He drew checks (which were returned) on the 
following dates and the following balances \\ere in his account during the 
months of September and October 1946. 

DATE AMOUNl' CHECK BALANCE 

9 September 1946 
10 September 1946 
11 September 1946 
14 September 1946 
27 September 1946 
29 September 1946 
5 October 1946 

$15.00 

20.00 

25.00 
20.00 

5.54 
5.44 
1.54 
1.54 
1.54 
1.54 

13.94 
8 October 1946 Account Closed 

On l October 1946 his balance was $184.94. T_his in~rease was occasioned 
by a deposit of $229.50. Between 1 October and 5 October 1946 he had 
reduced this balance by drawing checks for $50.00, $20.001 $20.00., $20.00, 
$25.00, $20.00. The bank also made four bank charges or t4.00 each. The 
bank charged $1.00 for the first dishonored check., $2.00 for the second 
dishonored check, $3.00 for the third dishonored check and thereafter · 
charged $4.00 for each dishonored check (R. 39-47). 

. ' 

5. · Charge I and its Specification. 

The undisputed evidence shows that about 3:00 a.m., 17 October 1946 
the accused was arrested by a civil policeman because he was sitting in an 
automobile which d i.d not belong to him. The accused was drunk. ·. The 
policeman took the accused to a bus station where accused became dis~rderly. 
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About 3:00 p.m., 17 October, the accused was again at the bus station in a 
drunken stupor. Such conduct is prejudicial to good order and military 
discipline (CM 271083 Barry, 49 BR 19; CM 276248 Stroud, 48 BR 232; CM 
315105 Rochon). The court found that the drunken and disorderly conduct 
charged was in violation of Article of War 96 and not in violation of 
Article of War .95. This finding was within the power of the court. 

Specifications 1 9 2. 4 and 5 of Charge II. 

These specifications charge that the accused made and issued the checks 
set forth therein and did thereby fraudulently obtain from the payee the 
amounts of money as shown on the_ face of each check well knowing and not 
intending that he should have sufficient funds in the drawee ·bank to pay 
the checks upon presentation. 

It was shown that the accused made the checks payable to "Morrison 
Field Officers' Mess" and that the checks were received by the Mess. No 
evidence was introduced to show the circwnstances·surrounding the giving 
of these checks. The bookkeeper testified that the checks came to him 
from the cashiers.· There is no evidence in the record to show that the 
accused received money or anything from the Mess for these checks. The 
evidence discloses that the checks were returned to the Mess by the 
drawee bank because of insufficient funds in the accused's account. 

. . 

Under the specifications as drawn it was incumbent upon the prosecution 
to show not onl1- that the accused issued the checks in ~uestion but that he 
did so with the intent to defraud, well knowing that he did not have suffi
cient funds in the bank to pay the checks and not intending that he should 
have any such funds. 

· In order to defraud by issuing a check with insufficient.funds it 
must be shown that the accused received something of value in exchange 
for the check. Obviously the issuing of a check to pay. a past due bill 
would not defraud anyone if the check was returned for insufficient funds. 
There being no evidence in this case to show that the accused received 
anything of value when the checks were issued there is no evidence to 
show an intent to defraud. The failure of proof on the intent to defraud 
will not relieve the accused of all responsibility because the proof amply 
establishes that the accused issued the four checks and failed, without 
justification or proper excuse, to maintain a sufficient balance fn his 
bank account to pay them when presented to the drawee bank, which is a · 
lesser included offense of the one charged (CM 270641 ~, 45 BR 329< 
342; CM 260446 Miller, 39 BR 251, 258; CM 258171 Lucas, 37 BR 327, 336J. 

6. War Deoartm~nt records show the accused to be 23-2/12.years of age 
and single. He is a high school graduate. Prior to his entry into service 
he was a bookkeeper in a retail food store in Brooklyn, New York. He 
entered -active service from the enlisted reserve on 27 October 1942. He 
was a private in the Air Corps and upon comnletion of nilot training he 
was commissioned a Second Lieut~nant, Air Corps, on 30 August 1943. He 
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received a l.emporaey promotion to First Lieutenant on 14 July 1945. He 
received the Air Medal for meritorious achievement while participating 
in aerial flights between May- 1944 and May- 1945. · He has one e.tficienc7 
report of excellent, one verf satisfactoey, two satisfactory and one 
unsatisfactory-. These reports show the accused to be intelligent but 

! lacking in initiative and leadership. He is .addicted to alcohol and is 
i unable to hold the respect ot officers and men with whom he serres. 

7. The court wu legally- constituted and had jurisdiction over the 
accused and the offenses. Except as noted herein, no errors injuriouel7 
affecting the substantial rights of the accused were committed during the. 
trial. The Board of Review is ot the opinion that the record ot trial is 
legallT sufficient to support the tinding of' guilty- of' Charge I and the 
Specification thereunder, legall7 sU:ticient to support onl7 so much of 
the-findings of guilty of Specifications l, 2, 4 and 5 of Charge II as 
involves a finding that on the dates alleged the accused wrongtullT and 
unlawi'ullT made and uttered the described checke to the part;y alleged and 
did fail to maintain a balance in the drawee bank sutficient to meet · pq- · 
ment thereof, legallT sufficient to support the finding of guiltT ot 
Charge II, legall7 sufficient to support the sentence and to warrant 
confirmation of the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War. 96. · 

d.,.;t;.. 7$.:~. Judge Advocat: 

~/,.µ i."1J1 ~ _': Judge Advocate 

= ~.~, Judge Advocate 
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JA.GK - CM 321734 1st IJLd. 

WD. JAGO, Wa.shi•gtoa 25, D. C • AUG 1419J7 

.TOa The Seoreta.ry of War 

l. Pursuant to Exeoutive Order No. 9556, dated Y.a.y 26. 1945, there are 
transmitted for your aotioa the reoord of trial and the opinio• of the Board 
of Review in the oase of First Lieute:aut George E. Creighto• (0-809930), 
Air Corp~. 

2. Upon trial by general oourt-IllArtial this offioer wu toUll.d guilty 
· of being drunk and disorderly ia a public place on 17 Ootober 1946 (speci
fication and Charge I) and of m.king and.uttering four ohecks with intent to 
defr~ud (Specifications 1,2,4, a.nd 5, Charge II) all in violation of Article 
of War 96. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing authority approved 
the senten.ce._azx:l. fprwa.rded the record of trial for' action pursuant to Article 
of War 48. 

3. A SUlllllla.ry of the evidence roa.y be found in the aocompuying opinio• 
of the Board of Review. I concur in the opiltipn of the Board that the record 
of trial is legally sufficient to support the findings of guilty of the 
Specification and Charge I (drwa.k and disorderly in a public place), and 
legally sufficient to support only so much of the findings oJ: guilty of 
Specificatious 1,2,4 and 5, Charge II (makin& and uttering fraudulent checks) 
as finds that the acoused wrongfully and.unlawfully ma.de aJld uttered the 
described checks.to the party alleged and did fail to m,a.u.t~in a baluc• i• 
the dr-e.wee bank sufficient to meet paymeat thereof, ud legally sufficieit 
to support the se•te:aoe ud to warra.nt cOll.firmation of the sentence. 

About 3100 a.m. 17 October 1946 the.accused was i• an automobile i• a 
parking lot in rear of the bus statioa at West Palm Beach, Florida. This 
automobile did not belong ~o accused. The accused wa.s drwilc. When ques
tioned the accusod stated that he thought he had an automobile somewhere in 
the lot. He wa.s placed i:n. arrest by civilian police and taken to the bus 
station where he becallie disorderly •. He was taken to the police station and 
later released upon his promise to ~eturn to his post. About 3100 p.m. 17 
October. 1946 the accused was again at the bus station asleep in a ta..--cicab. 
He was, in a. drunken stupor. On these occasions the- accused was dressed i:a 
civilian clothes. 

On. four separate occasions the accused ~ade a.nd uttered checks to the 
Morrison Field Of.ricers' Mess. These.· checks were dated September 9, 14, 29 
and October_5, 1946. The specified e.mounts were $15.00, ,20.00, ~25.00 and 
~20.00. The checks were ~-~!ionored_- "by the drawee ba.nk because of insufficient 
tu.ds~ On 31 October 1946.the accused redeemed the checks from the Mess. 
The record fails t~,-~~~ i;hat. :the .. accused reoeived anything from the Mess at 

,.:, : ~- . 
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the ti?M he uttered the checks. The prosecution failed to prove that the 
checks were issued with i•tent to defraud i• that they failed to show that 
the Mess parted with &11.ythi~g in reliance upoi these checks. The evidence 
does show that he failed to maintain sufficient tUD.ds in his accoUJl.t to 1•-
sure payment _of the checks when presented. to the drawee bulk. · 

I recommend, the.t only so much of the findings of guilty of Specific&• 
tions 1,2,4 and 5, Charge II, be approved as i~Tolves fi•di•gs that the ac
cused, on the dates alleged, wronbfully and Wllawfully made u.d uttered the 
described checks to the party alleged and did f'a.11 to ma.111.tai:a a ba.lu.oe i:a 
his a.ccoUJ1.t in the drawee bank sufficient to meet paymeJ:1.t thereof i111. viola• 
tio:a of .A.rtiole of \far 96 and that the se:n.tenoe be oonf'irm.ed but commuted to 
dismissal,·a. reprimaltd and forfeiture of $100 pay per month for three mo~th.s, 
8.1'1.d that the sentemce as thus commuted be ordered into execution, but that 
execution. of the dismissal be suspended during good behavior. 

4. Inolosed is a form of actio11 desigia.ed. to -carry in.to effect the fore-
going recQmmendatio:n, should it r approval. 

CY 321734 

2. Incls TROW.AS H. GREEN 
l. Record of trial 
2. Form of action 

. Ma.jor General 
The Judge Advocate General 

------------------------------
( G.C.N..O. 28o, 22 tug 1947). 
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WAR DEPARXMENT . .(.36.3)In the Office of The Judge Advocate General 
,Washington 25, D.c.. · 

MAY 2 8 1947 

·u~ITED STATES ) SEVEN'IEENTH MAJOR PORT 

v. ~ Trial ey' G.c.M.; convened at 
) Bremen., ~.rpian;y, ,31 Januar;y , 

Sergeant TOMMIE L. FELL ) and 1 February 194?~ ·To be · 
(RA ,so6661,;), · .3424th ) hanged by the neck until dead. 
Transportation Corps ) 
Truck CompaDY. (Troop). ) 

OPnITON of the BOARD OF REV'lEW 
JOHNSON, ,S'IERN. and SCHENKEN., Judge Advocates 

·' 
'I 1. The Board of Review has examined the record of trial in the ca~J 

of the soldier named above and -eubmits this., its opinion, to, The Jw;lge. 
Advocate General. · 

2. Th~ accuse<! was tried upon the following <:barges and Specifica
tions a 

• 
CHARGE Ia . Violation or the 92nd Article or War. 

. " 
Specification°: In that Sergeant Tommie ·Fell., 3424th ·Transpor,:. 

· . tation Corps Truck Company (Troop) did, at Schwanewede., 
Breman Enclave., Gennany, on or about 18 December 1946, 
forcib'.cy and feloniously' against her will, have carnal 
~owledge 9f .Me ta G:ruene. · · · . · . . . 

CHARGE II: Violation or the 93rd Article of War. 

Specification: . In that Sergeant Tommie Fell, .'.342/+th Transpor-. 
tation Corps 'Rruck Com~ (Troop) did., at Blumenthal., 
BrEken Enclave., Garmany, on or abo~t l8 December 1946., 
with intent to do her bodily harm, commit an assault upon 
Meta Gruene by shooting at her with a dangerous '!''88Pon, 

. to wit., a pistol• 
.· .. : 

. Specification- 2: In that Sergeant Tanmie Fell, 3424tq, Transpor-
. tation Corps· Truck Canpany (Troop) did, at Schlranewde, 

Bremen Enclave, Germany on or about 18 December 1946 in the 
•. night time feloniously burglarious'.cy break and enter the 

dwelling house of .Mrs. Anna Augustin wi:th intent to commit 
a felony, viz. rape therein. -

http:burglarious'.cy
http:forcib'.cy
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Accused pl~aded not ·guilty to., and was found guilty of, all Specifications 
and Charges. No evidence of previous convictions was introduced. The 
accused was sentenced to be hanged by the neck until dead., all members ot 
the court present concUITing therein. The reviewing authority approved 
th~ sentence but recommended that it be commuted to dishonorable dis
charge; forfeiture of all pay and allowances due or to become due., and 
confinement at hard labor for life, and forwarded the record of trial 
for action under Article of War 48, 

3. Evidence for the ~rosecution: 

On the · evening _ of 18 Decembe~ 1946-., accused was visiting in the ho~ 
of Anna Augustin in Schwanewede., Germany, when at approximate'.cy-·1845 Meta 
Gruene., a sister of Anna Augustin., arrived and remarked that she was 
hungry. Accused and Meta thereupon walked to accused I s camp, where he 
obtained some sandwiches; both returned to the Augustin house and accused 
drank a half bottle of "something" (R. 8, 9). Thereafter Meta, accom
panied by accused., departed for her house in · Blumenthal., arriving there 
about 2045, where they remained dO'ffllstairs talking and dancing for ap
proximate'.cy one hour. Accused suggested that they "sleep together" but 
L!eta refused (R. 10). She then _advised accused to go back to camp and 
wen~ to her room but he followed., still insisting and displayed a pistol 
saying however that he would not shoot. Meta ran from the house followed 
by accused who fall over a fence and. then shot at her,. the bullet· ·· pass-

1ing by her side' (R. 111 25). 

Meta ran back to the Augustin house arriving at 2245 and found Staff 
Sergeant face there with her two sisters. When they asked what the 
trouble was she replied that it was none o:t their business (R. 11., 24). 

At 2400 Meta re'tired. to bed with her sister Anna while her other 
sister, Hanny, went to bed with two small children in ·an adjoining room. 
At approxi.mate'.cy 0200 they were all awakened by accused knocking on the 
door of Hanny's room demanding that it be opened and when it remained 
closed ha "broke in11 the door, went to the room where Aleta was in bed 
and "grabbed" her by the hair pulling her upright (E.. 13). He told Anna 
to go asleep with the children," removed his pants., taking a pistol !rom 
his pocket with which ha· struck Meta twioe on the head and once on the 
shoulder, pulled a handful or hair !rom her head and struck her across the 
nose with his hand (R. 14). Meta described accused's actions as followsz 

"Q. Go on with the story. 
"A. Then ha took the pistol., and hit ma with it on m:, left 

hand side behind the ear of rrry skull., and than he hit me 
the second time; immediate'.cy after ha hit me here just 
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over the forehead on the right side. My sister tried to 
pull him back and tried to soothe him, and I meant to 
rush through the door. Then he again pulled me., by the 
hair, and tore off quite a bundle of hair. This he put 
into the stove. Then he again to9k up the pistol and 
hit me on the shoulder. And then he slapped me across 
the nose with his other hand. 

"Q. Up to that point were you bleeding at all? 
"A. The first tll!le he hit me? 

11Q. Were you bleeding very profusely at that time? 
11 A. Yes. 

.. . 

"Q. Go on from that point, please. 
11 1,. Then I told r.rry sister to go out and get some help. And 

then he pushed.me across the bed a few times. I got up 
again and wc;irded him off; and when he realized that I 
would hot consent, he choked me. then he choked me to 
_such arr extent that I immediately lost consciousness. 

"Q. Now., I want you te · think very. carefUl.ly before you answer . 
the next question. 'try to describe to the court exactly 
just how. you saw things., exactly what was what as you re

"A. 
gained consciousness. 

The first tifue I.regained consciousness again I saw him 
standing by the stove. Then he at once came up to me 
again and he choked me again." (R.14-15) • .. 

She· again lost consciousness and when she recovered accused was lying on 
top of her and she could feel that "his private parts were inside me11 · 

(R. 15). She observed a soldier standing in the doorway; she requested 
help and then lapsed into a state .or· unconsciousness until she remembered 
seeing a certain Captain in the room at which time accused -was lying 
upon her and "He had his genitar organ within r.rry body" (R. 16). The 
Captain ordered accused to get up. The. order was .obeyed and he was taken 
away by the Captain. Meta Is face., head., night clothing and the bed 
were 11 covered with blood" and one hour later she was taken by the mili-
tary police to a hospital for treatment (R. 17·., 18). . · · 

· .-. Anna Augustin testified that on tlle night in question Meta Gruene 
and ·the accused left her home together at about 20.30, and a few minutes 
before 2300., Meta came back alone (R. 52); that she went to bed with 
Meta about midnight., but at 0200, someone knocked on the door, -which was 
not opened because they "felt scaredn. She ooard nothing in English 
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from outside the qoor, but did hear a crashing noise, and the accused 
entered the room (R. 54). He. grabbed Meta by the hair, and the · 

. 'Witness went downstairs 1;,o get another colored soldier who was in the 
house (R. 54). She returned alone,.and saw ace.used lying ~n Meta, 
striking her with a pistol and the accused st.ated: "I am going · to 
fuck her and than I will kill her." (R. 56). · 

· Captain ,Iames D. Hartley· testified· that on 19 December 1946, cit 
approximately 0215, ha proceeded to a house on Schwanaweda Strasse, 
went upstairs into a room in 'Which a light was burning, and saw "' 
woman '.cying in bed with a considerable quantity of blood on her facie, 
head,· chest, breasts, and· gown (R. 64) •· . A colored -soldier was "on. 
her", clothed only in an unde~hirt,. and the -rroman I s nightgown was 
pulled high around her chest (R. 65). The Captain's order to ge;. up was 
obeyed~ and ~e Captain saw the soldier's penis in an erect position 
(R•. 65J. · · 

Private First Class Gulley, 'Rho was sleeping do,mstairs in the ': 
house in Schwanewede that night, dre·ssed and started upstairs, but : 
someone said that Tommie had a gun,. so he was afraid (R. 67, 72) but 
lilfter two or three minutes· he WE!nt u_pstairs and saw accused, dressed 
only in an under-shirt, "on the woman, between her lmaes" (R. 73). 
The woman's head was bloody, her neck was bleeding, there was blood on 
the bad clothing, and there was hair oh the bed and on the floor (R. 73, 
74). 'In his opinion the accused was under the influence of alcohol · 
(R. 771 80). Gulley epoke to the accused:. "Coma on, Tommie, there's no 
use of things like- that - you lmow better than that"; whereupon; the , 
accused said: "Are you for me?" and GulJey replied, "Yes, I ~ for you 
1'hen you are right". Accused then ordered Gulley to 11Get out". Gulley 
reported the. matter to Captain Hartley (R. 73) and was present when ac
cused "got off the woman" at the C~ptain1s order, bu~ could not see 

.whether the accused•s·penis came out of the woman•s privates (R. 76).. . . 

Henny Gruene,.sleeping in the room adjoining that occupied by her 
two sisters, Mata and Anna, was awakened by the accused demanding that 
the door be opened: then he broke· ·1t open and passed through her room 
into Metars, but li~uuzy- remained in bed. Approximately three-quarters of 
an hour later, she heard screaming, 'Went into Meta 1s room, saw her and: 
the accused on the bed, and left at once.- ~ter, she went back to the 
room with a soldier,· and saw accused "lying on her sister", noting blood 
and hair over her face (R. 83). She then heard the soldier teU the 
accused to stop (R. ·s3). She again entered the room with Captain Hartley, 
standiny 'Within three feet of the bed when accused complied with the 
Captain s order to get up, and she saw that accused's pl!lnis wa:s inside 
h~r sister's genital parts (R•. 87, 88). · ·. · . 
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It was stipulated tha~ at about 0930 hours on 19 December 1946, 
a physical examination of ~ta Gruene disclosed recent scalp wounds 
with considerable bleeding, _multiple abrasions, and small contusions 
of throat and shoulders, but no other trauma on the body. ·Genitalia 
showed ~ital type ~troitus without arry signs of recent hemorrhag$. · 
Microscopic ·examination of smears did not reveal sperm (R. 97, 98). 
Meta asserted that _she did not take a vaginal douche or clea.~ her 
genitalia b~tween the tuie of' the ra_pe and that examination (R. 107)'. 
Dr•. L. Seifert,; a Gennan physician, exa.--nined Meta Gruene in the earzy 
morning hours of 1$ Deceml:>er 1946, found a laceration on t~e left side 
of'the skull, which did not go'tothe bone; and observed that her face, 
neck and right shoulder bore extended abrasions, that her.right 
shoulder was swollen, and that the skin on her left knee had a few 
small lacerations; but nothing was said to him abou.t rape and conse-

.quentzy no examination in that regard was made. 

In a pretrial statement (Pros. Ex. 6) the accused admitted that on 
the night in question ha and a Gann.an girl want to her·house in 
Blumenthal, ·where they first drank schnapps and danced, then went u~tairs 
to her room. Ha asked her for -a sandwich,· to which she replied that she · 
had none. He shot at a loaf of bread with hi~ pistol, and 'the girl ran 
out of the ltouse. He then·went to.her sisters house.in Schwanewede to 
get some clothes, where he was admitted by a girl who lives there., and 
want into the girl 1s sister's room.· The sister lert· the room, and the 
accused asked the other girl 1/lhy she bad left· him. . She . would not talk, 
so he grabbed her.hair arid.shook her. He took·of.f' his clothe·s, knelt 
on the bed, and threw the pistol at her•. She grabbed the gun, and he 
tussled with her, putting one hand.on her neck, and tried to ~grab" 

· .,the gun with the ·o~her. She 11 kneed11 him in the genitals., and he slapped 
her. He kept her in bed with him, and went to sleep. Later, he was 
talking with her when the Captain came irito the rooin.. 

·4. Evidence for the defense& 

Privi;lte Rouse, 'testified that on the morning of' 19 December 1946, 
at the main gate or Camp Scmranewde, Meta Gruene told him that sbe was 
going·to the doctor tor treatment of' ~juries caused by accused when ha 
came to her house., kicked the door in, and started fighting her. Lileta 
Gruene showed Rouse the bruises on her face., and he asked: "Did he do 
_that thing with you?11 and" she ans-wered 11No11 •. (R. 102). Meta Gruene, 
recalled by the defense, admitted having talked to Rouse but did not 
remember what she·said to him (R, 106). _ 

· The accused having been advised or his rights as a witness ele.cted. 
to remain silent (R. 107) • 

• 
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5. Rape is the unlawful carnal knowledge of a woman by force and 
without her consent. The ·evidence clearly establishes that accused, ' 
on the night in question had carnal-knowledge of 'Meta Gruene, forcibly 
and against her vd.ll. It is conclusively shown from the words and 
actions of the victim that she did not yield to accusedts desires. . 
She verbally rejected his advance·s; endeavored to ·escape by running to 
her. sis¥Jr I s house and refusing to open the door at his demand. No 
doubt can exist that accused used force to consummate his act~ He 
broke open the door to victim1s_bedroom, seized her by·the hair, clubbed 
·her with his pistol arid choked her into a state of unconsciousness.· · 
Penetration was sufficiently proved by the test:tmony of the 'victim which 
was corroborated by her sister who saw accused "get <>fi11 Meta at . 
Capt?,in Hartley 1s order. All the. elements of the offense were prove-;1_· 
beyond any reasonable doubt and the wanton·and vicious brutality of ·the 
attack is recounted in detail by several eyevr.l.tnesses•. 'While there is· 
some evidence that accused had been drinking, it is insufficient to- show' 
that he was so drunk that ha could not have the speci!ic intent neces'i' 
sary tQ. conmit the offense of rape. 

The assault upon Meta Gruene by shooting at her with a pistol· ana 
the breaking and entering a· dwelling .house with intent to .commit rape is 
also proved by competent evidence. It is not disputed that accused, 
armed with a pistol, ran out of the house after his victim and fired a 
shot which "passed by her side11 • The court was amply justified in finding 
that his intent was to_ do ·her bodily harm. _ · 

The evidence is clear that the accused did, ·as alleged in the ieco~ 
specification of Charge II, burglariously break and enter a dwelling 
house w,ith intent to commit'rape therein. That the accused was admitted 
to the lower floor of the building cannot absolve him from guilt. Hi~ 
subsequent action in forcibly breaking open the door of the room occu
pied by Fraulein Gruene constituted burglary. The confines of that _ 
locked.room were as much her dwelling house as though complete;Ly isoiated 
from all oth~ human habitation, and were as inviolable as either a 
mansion or a cottage. The fact that it was under the same roof as other -
dwellings could not render it susceptible of ingress or egress at.the 
whim of another, even one then legally under. that same roof. In th~ case 
of CM 202951, Ryatt, 6 BR 385, at page 387, it was stated: 

"*** The common law offense of burglary is usually defined as 
breaking and entering another 1s·dwelling house in the nighttime 
with intent to commit a felony therein. 1 ·Hawkins I Pleas of 
the ·cro1'1Il, 8th ed., 129; 4 Blackstone's Commentaries 224; l_ 
Bishop's New Criminal Law, sec. 129. Yet it has be~n held with 
respect to burglary that the breaking need not be of an ex-, 
terior wall or door or window,. but may, be a breaking by a person 

,. 
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rightfully in the hou.se of an interior door. Thus in 1 
Hawkins'. Pleas of t~e Crown, 8th ed., 131, it was said: 

1But it is certain, that he·would have been 
guilty thereof' (i.e., of burglary) 'if*** hav-· 
ing entered by a door which he found open, or having 
lain in the house by the owner's consent~ he had but 
unlatched a chamber door. 1 

"In Edmonds' Case, Hutton 20, 123 English reprint 1071., 
arising in 1619., an apprentice, sleeping in his ~aster's 
house, arose in the night., drew the latch of the door at :t}le 
foot of the stair l~ading to his. master's bad.room, mounted. 
the stair, entered the bedroom., ·and with intent to murder 
assaulted his master Yd"th a hatchet. It was held by all tpe 
judges of England Cone doubting) that ·this was burglary. To 
the same effect are 4 Blackstone's Commentaries 226; 9 Corpus 
Juris 1012., 1013; Rex v. Gray, 1 Strange' 481, .93 English re
·print'648; United States v. Bowen, 4 Cranch c.c. ,604, Fed. 
Case 14,629., and ~..any other cases." 

. . . 

The physical facts indisputably prove ~t the room was forcib:13 entered., 
the accused is inextricably connected to the breaking ana entry., and his 
previous (and subsequent) actions leave ·no doubt that his intent was to 
commit rape therein. ' · 

6. The charge sheet sho"trs accused to be 31 years of age. He 
enlisted in the Regular Army on 25 November 1945. after his discharge 
from service in the Ai,riy ·or the United States extending from 18 June 

~ 1942 to 24 November 1945~ There is no evidence of previous convictions · 
by court-martial. 

?. The court was ·legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sul>
stantial rights of the accused were committed during the trial. For 
the reas·ons stated the Board of 'Review is of the opinion that the record 
of trial· is legally suff:f:cient to s~pport the .findings of guilty and the 
sentence·., and to warrant con.firmation of the sentence. A sentence of 
death or life ;imprisonment is·mandatory upon conviction of a violation of 
A.rticle of War 92. 

------+i-------1'-f-'-----..,,· Judge Advoca~ 

--+::.~~~~p...t:J:j~~~:_______,Judge Advocate 
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JAGQ - CM 321765 1st Ind 

JUN 5· 1947T»D, JAGO, 'Washington 25, D.C. 

TO: The Under Secretary of War 

1. Herewith transmitted for the action of the President are 
the record of trial.and the opinion of the Board of Review in the 
case of Sergeant Toimnie L. Fell (RA 35066613),· 3424th Transportation 
Corps Truck Company (Troop) •. 

2. I concur in the opinion of the Board of Review-that the _ 
record of trial is lega~ sufficient to support the fincings of guilty 
of rape, burglary and assault with intent to do bodily harm with a 
dangerous weapon, and the sentence and to warrant confirmation of the 
sentence. 

3. The evidence shO'WS that accused, while visiting in the home 
of a German civilian, requested one Meta Gruene to "sleep with him" 
but when she refused and went to her room accused, still insisting, 
followed her and displayed a pistol. The victim ran from the house with 
accused in pursuit. He fired one shot in her direction~ the bullet· 
passing by her side. She went to her sisterrs house and :went to bed 
at approximately midnight. At two o'clock that morning accused lmocked 
on the door of an adjoining bedroom where another sister, Heney, was · 
sleeping and demanded entrance. When it was refused he broke open. the 
door and entered the room where Meta was in bed with her sister Anna. 
Ha seized Meta by the hair, told Anna to go to sleep with the children 
and, taking a pistol from his.pocket, struck the victim about the head 
and shoulders with it•. When she continued to resist he struck her with 
his hand, choked her into a state of unconsciousness and proceeded to 
have sexual intercourse with her. The victim's two sisters were eye-
tdtnesses to the assault and an ilmerican officer and enlisted man 
testified as to accused's presence in the room and the physical condition 
·of the victim as a result of the assault. She had a laceration on the 
side of her head, abrasions about the neck and throat, and her face, 
neck, head and chest were covered with blood. 

Accused had been drinking during the evening but the evidence is 
insufficient to show that he was so intoxicated that he _could not 
possess the required criminal intent to comnit the offense of rape. No 
issue of insanity was raised at the trial. 

. 
4. The charge sheet shows that accused is 31 years of age. He 

enlisted in the Regular Ar!fIY on 25 November 1945 after his discharge from 
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service in the Arrrry of the United States extending from 18 June 
1943 to 24 November 1945. There is no evidence of previous convic
~ions by court--martial. 

5. I recommend that the sentence be confirrried but in view of 
all the circwnstances including the questionable moral character of 
the victim and the recommendation of the reviewing authority; rec
ommend that the sentence be conm~ted to dishonorable discharge, for
fei ture of all pay and allowances due or to become due and confine
ment at hard labor for the term of the natural life of accused, and 
that the sentence as thus cO!!D'!luted be· carried into execution. I 
further reconmend that a United States Penitentiary be designated as 
the place of confinement. 

6. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to. carry into effect the foregoing recom

·mendati.on should such action meet with approval. 

CM _.321765 

THOMAS H. GREEN 
Major General 

3 Incls. The Judge Advocate ~neral 
1. Record of Trial 
2. Dft ltr for sig tmi . 
3. Form of Exec.· actio~· 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General (37.3) 

· Washington 2;., D. c. ·· , 

MAY 2 8 1947 

JAGQ - CM ,32177.3 , 

UN:J:TED STA.TES ), FORT ORD, CALIFORNIA 

. v., :~ Trial by G.C.M.; convened at Fort 

Private ANTONIO C~ CORTEZ 
(.392687.32)., attached Head
quarters Detachment., 6oo4 • 
ASU., Post Operating Company., 
Fort MacArthur., California. 

) 
) 
) 
) 
) 
) 
) 

Mac;A.rthur, California, 4 March 
1947•.. Dishonorable discharge 
(suspended), total forfeitures 
and conf:ulement at hard.labor for 

· five (5) years. Branch United 
states Disciplinary- Ban-acks., 
Camp Cooke.,· California. 

OPINION of the 0 BOARD OF REVIEW . 
JOHNSON, STERN and_SCHENKENj Judge Advocates 

1. Th.a record of trial in the case of the above-named soldier has 
been examined in the Office of The Judge Advocate General and there. 
fo1md legally insufficient to support.the findings of guilty and the sen
tence'.- The record has now beeri examined by the Board of Review and the. 
Board submits this its opinion to. The Judge Advocate General. 

2.·· Accused was tried upon the following Charge and Specification: 
. ' 

CHARGE: Violation of the 58th Article of War•. 

Specification: . In that Private Antonio. c. Cor·tez.,· attached· 
Headquarters.Detachment, 6oO4 ASU, Post Operating Com~, 
Fort MacArthur., California (fo:nnerly of Company- D, 413th 
Infantry, Camp Adair, Oregon), did, at Camp Adair., Oregon., 
on or abo~t 25 July 1943, desert the service of the United 
States and did remain absent in desertion until his return 

. , ·to military contro~ at Fort MacArthur., C9:lifornia, on,or 
about 16 January J.947. · · . 

Ha pleaded not guilty to; and was found guilty of., the Charge and Speci
fioation thereunder. There was, no e vi.dance of previous .convictions• He 
was sentenced "to be dishonorably discharged the service; to forfeit all 
pay and allowances due or to become due; and to be confined at hard labo:1:7 
at such.,place as the reviewing authority may direct for five (5) years." 
The reviewing authority approved the sentence and.ordered it executed., 
but suspended the dishonorable discharge until accused I is released f'rom 
confinement. Branch United 'States Disciplinary Barracks., Camp Cooke, 
California, or elsewhere as the Secretary of War may direct., was , designated 
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~s the place of confinement. The result of trial was promulgated in 
General Court-JJartial Orders No. 33, Headquarters, Fort Ord~ Cali
fornia, dated 22 April 1947. 

' 3. The prosecution introduced into evidence, without objection 
by the defense,-an extract copy of a morning report reading as follows: 

11Cortez, Antonio c. 39268732 
Pvt. co~ 1D1 413th Infantry 

Extract Copy of Morning Report of

Co. 1D• 413th Inf_antry 

Fur. to AWOL 25th July1 1943 • 
Co. 'D' 413th Inf'. Camp Carson Colo. April 16th 44 
I, James J. Nyers.lst Lt. 413th Inf, certify that I am the 
canmanding officer of Co. ~D 1 413th Inf and official cus- · 
todian of the morning reports of said command, and that the 

, foregoing is a true and complete cow (including any sig
nature or initials appearing thereonJ_of that part of the 
morning report of said com.11and submitted at Camp Adair, 
Oregon for the dates indicated in said copy whi_J:h relates 
to Antonio c. Cortez, 39268732 Pvt. Co. •D 1 413th Infantry 

/s/ James J. Nyers 
1st Lt 413 Inf" 

Accused's return to military control was established by the introduction 
of a duly auth~nticated morning report of his present organization. 

Accused, after having been advised of .his rights as a witness', 
elected to remain silent, and no evidence was presented in his behalf. 

4. The facts in this case are identic~l with those in CM 318685, 
._Sustai·te. and accordingly the decision here must be governed by the rule 
there announced that the entry on the morning report "Fur. to A"!iOL 25th 
July 194311 , containing no reference or relation to the accused, in itself 
is insufficient to support the find1ngs of the court, and the statement 
of the certifying officer in the certificate authenticating the extract 
copy of the report that such entry related to the accused cannot be con
sidered as substantive evidence; appearini not as part of the entry but 
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in.the certification alone it is hearsay and inadmissible. No other 
evidence being adduced to prove initial absence without leave the 
prosecution has failed to prove its case. 

. . 
· 5. For the reason~ stated.,_ the Board of Review holds the· record 

· of trial· legally' insufficient to support the findings of guilty and the 
sentence~ · · · 

_____(D_is_s_e_n_t,;_)________~Judge Advocate 

3 



(376 WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, D.c. 

MAY 2 8 1941 

JAGQ - CM 321773 

UNJ:TED STATES ) FORT ORD, CALIFORNIA 
) 

v. ) · Trial by G.c.M., convened at Fort 
) MacArthur, California, 4 March 

Private ANTONIO C. CORTEZ ) 1947. Dishonorable. discharge 
(39268732Y, attached_ Head ) {suspended), total forfeitures . 
quarters Detachment, 6004. ) and.confinement at hard labor fo~ 
ASU, post Operating Company, ) · five· (5) ,years. £3ranch United · 
Fort MacArthur, California. States Disciplinary Barracks,· 

~- Camp Cooke, California. · 

DISSENT by' SCHE:NKEN., Judge Advocate 

. I do not concur in the conclusion that the certificate portion of 
WD AGO Form No. 44 (10 July 1943) cannot be considered as substantive 
evi~ence. ·The-opinion of the Board· of Review in CM 318685, Sustaiie, 
has been carefu~ studied and, in my opinion, th~ concl~sions therein 
are not~ accord with the applicable law. 

Two citations in the Sustaita opinion require special canment - ·rn 
·re Kostohris Estate, 96 Mont. 226, 29 P (2) 829, 835 and W1gmore on Evi-
dence, 3a Ed., Sec. 2108, 1678. ' 

The_Kostohris Case . . 
The Kostohris case was decided by the Supreme Court of Montana 

(10 Feb 34) on the basis of a state statute (par. 1056!, Rev. Code 1921) ~ 
the wording of which is not similar to the wording of paragraph ll7a., MCM. 
In"that case, a certificate of the Director of _the·veterans Administration 
was offered in evi-dence., stating that he had personally examined the 
records·in his custody and the attached "four sheets" represented 11 a true, 
correct, and complete statement of p~ents of disability and ·insurance. 11 ; 

It appeared that the data involved had been assembled from various records. 
Sec. 10568 of the ~ntana Revised Code, 1921, provided that "official: 
docwnents (in the ·Departments or the United_ States) may be proved * * 1* 
by' the certificate of tha legal custodian thereof. 11• There appears no au
thority in the Montana Revised Code_ for the admission in-evidence of an 
"official statement in ·writing'' such as provided for in paragraph 117!., 
MGM., P• 121. 

Opposed to the Kostohris case are decisions or the Supreme Courts 
of Missouri and Colorado giving more liberal interpreations or similar 

·state statutes. · 

http:insurance.11
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In the case of Priddy v. Boice, 99 S.Vi. 1055, the Supreme Court 0£ 
Missouri found (22 Dec. 06) no error in the lower court•s receiving 
copies of part of ~he records of the Census Bureau as proof or the age 
of a·person named therein•. The certificate attached thereto reads in 
part as follows: 

"Pursuant to Sec. 882 of :the Revised Statutes, I hereby 
certify that the annexed pages are m.!!. copies of the 
original schedules showin~ the members of the families of 
'fJm, P. Linvill and James • Priddy of the county .of 
Jackson, state of Oregon, as enumerated in the month 0£ 
June 1930, the same forming a part of the records of the 
llth Census of Ybich the Secretary of Interior is the cus-
todian *ii*" • · · • · 

The decision does not comment upon the "identification" data set forth 
in the certificate but it is clear that this information was necessary-
to identify the "annexed pages" as relating to certain families of a 
certain county compiled during a certain month. 

In the case of Commonwealth Irr. Co. v. Rio Grande Canal Water Users' 
-~ et al, 45 (P.) (2) 622, the court received, over the defendant•s 
objection, certified copies of certain water commis5ioners 1 reports. In 

. this connection, the Suprem? Court of Colorado CS Apr 35) held: 

nv111.en the exhibits were offered in evidence, counsel did not 
indicate to the court that there was any objection to them 
~"* on 1he ground that they were not sworn to as required by 
the act of 1903., The defendant, therefore, is not in posi
tion to urge such objection in this court- But were it other
wise; the objection could not be sustained. The.exhibits are 
photostats of separate pages of the reports. The state engi
neer certified*** (that they) are coITect copies of 1portions 1 

of ~he water commissioners' reports. i.Y!-:t The copies did not 
include the page containing the oath. We must assume, in the 
absence of evidence to the contrary - and there is none - that 
the reports**"* were sworn to as reguired by the act of---:--
1903. 

1 
Yle have repeatedly held that the presumption is that 

public officials have discharged their duties properly and in 
compliance with the law. 

"It is the statutory duty of water commissioners to sign and 
swear·to the reports made by.them to the Division Engineer who 
is required to file such reports, sworn to as required by law, 
with the State Engineer, whose duty it is to keep such 
v~rifted reports in his office and furnish certified copies 
thereof upon proper request. The prima facie presumption is 
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' 

that the several officers performed their statutory duty 
and· that the Division Engineer accepted and filed with 
the State Engineer and that the latter accepted and filed 
an~ gave certified copies of those water COilllllissioners' . 
reports only that were 81f01"I\- to as required by the act of 
1903. 11 

Wigmore on Evidence, 3d Ed, 

Pertinent portions.of paragraphs from Wigmore, referred to in 
.the Sustaite opinion, are quoted as follows : 

Paragraph 2108(b): 

"By the exception to the Hearsay Rule for official state
ments~ a certified copy of a public record is admissible • 
when made by an officer having authority to furnish _copies. 
Now this authority is universally conceded to extend merely 
to the furnishing of full copies, and consequently an offi
cial certificate of the effect or substances of a record 
is not receivable under the H~arsay exception unless by 
statute ex ress authori to give such certificates has 
been conferred ante 1678). The result of that principle 
is to require a 1verbatim1 copy from official certifiers." 

Paragraph 1678_: 

"The authority to certify a copy implies t_hat the terms set 
for.Lh by the officer as r~present1ng the original in his 
custody must be a literal cow, not merely the substance 
or the effect, of the original•s terms.*** The policy of 
conceding to a custodian of documents.no f'urther·authority 
than this rests on the cormnon-law doctrine of Completeness 
(post par. 2108). * * * At 'common law, .therefore, it was· 
entirely settled that no custodian had authority to certify 
any less than.the entire and literal terms of the original-

• in short., a copy in the strict sense of the word; and the rule 
was applied to all varieties of documents. . 

*·* * * 
"But here the rigid logic of the courts was inconsistent 
with good sense and practical needs. In a vast nUlllber of· 
cases, the tenor of a record or an entry is quickly ascer
tainable., is open to no difference of opinion and can be 
summari]y stated without a literal transcription; the 
possibilities of hann are further diminished by the publi
city of the record and its easy access £or the detection 
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of error~- Accordingly. by statute, the use of certifi
cates of the effect or substance of a document has been 
widely sanctioned. * * *" 
The following paragraphs, not referred .i;o in the Sustaita opinion, • 

are also pertinent; _ 

Paragraph 1638: 

"It cannot be doubted that the rule of Evidence, in this 
vast field of appli~ation, is suffering seriously from.fail-

. ure to expand with change of circumstances. * * * The common. 
law implied an authority in every official to keep a record 
of his doingsl but it did not imp~ an authority· (beyond a 
few instances) to make a report or return or to Jnake a cer
tificate. 

"*** Circumstances have so changed the entire condition of 
things that the primitive principle is outworn, and no. 
longer sen:es the_needs for such evidence. 

* * 
"In short, changes of condition make it both .safe and impera
.tive that a liberal principle of extensive scope should be 
recognized, as the logical modern development of the earlier 
principle. 

"This conclusion is corroborated by the great bulk of legis
lation giving such an.expansion in detail in every state. · The 
thousands of statutes 'Which ~xpress].y declare admissible the 
records, returns, and certificates of various SJ?E!cifio offi
cers prove that there is a legitimate demand in professional· 
opinion for ·an enlargement of the narrow collllllon-law rules." 

Paragraph 2109: 

"In general., there is a broad distinction be·tween records which 
merely copy in succession for pemanent reference single 
independent px,ivate documents each complete in itself -· such 
as rEtCO:rds of deeds or land-patents - and records 'Which con
ta.in successive entries of officers as to their doings from 
time to tine in a certain class of matters. * * * 'Where suc
cessive entries are made by the officer in a s1ngle book, . 
concerning many persons or pieces of property., the same person 

or property being dealt with in perhaps various parts of the 
booki it is not necessary: to reproduce any but the entries 
affecting the subject of the litigation." 

4 
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ArllJ.Y Regulations 
I . . . 

One might almost conclude from the underlined words above· (par. 2109) 
that Prof. 1/igmore was referring specif'ical)Jr to morning reports.. Cer
tainly, the wording of the pertinent portions of AR 615-300 closely 
follows Prof. Wigmore 1s .conclusions. Par. 9d of this Army Regulation 
(25 l.Iar. 44), which was· in effect when instant extract was prepared, pro
vided that when a man ~s dropped from the rolls as JiJlOL, the certified 

· extract copy of the morning report (VID .AGO Form Ne.,. 44) to be forwarded 
with other records to The Adjutant 'General, shall show: · J 

"change of status to AVlOL11 • 

This instruction was repeated in paragraph 7a(2). And the officer pre
paring the extract in the instant c_ase did exactly as directed in the 
AR - he +isted the entry showing 11 Fur. to AWOL 25th July, 1943., 11 

. . 
Paragraph 27a of the latest edition of AR 615-300 (dated 17 Mar 47) 

contains, for the first. time, instructions as to what informatl."on should 
be included in YID AGO Form No. 44. The instructions are vecy clear; those 
relating to the 11 extract11 portion read as follows: 

11 (5) Date of M;R on whiqh the charge of AWOL has been entered. 
11 {6) Last name, .first nane, middle initial {and_arm or 

service, if' different .from.the arm or service of 
the reporting org.), Anny serial number,-and grade of 
absenter. 

11 (?) Exact 4uotation from the .M;R of the remark pe·rtaining to 
the soldier 1mder the date shown. "The remark will show 
the initial change_ of status to AWOL, together with 
the hour. Ii' the .i.i/R fails to show the hour of AWOL, 
corrective action will be taken as provided in AR 345-
400.- . · 

"(8) * * *,
11 (9) Date of M/R on which the absenter has been dropped from 

the rolls as AWOL" 
~ (10) Same as 6 above. · · 
11 (J.l.) Same tenor as .7 above- - 11:il:xact guotation", etc. 

It is pertinent to note that the entries pertaining to the changes in 
status to AYIOL and frol!l .NNOL to "dropped .from rolls" (notes 7 and 11 above) 
are the only portion ~quired to be "exact: quotations" - and it is reasonable 
to conclude that the rem~ining contents of the "extract" are to be filled· 
in as directed, regardless of what the original morning report might show. 

5 
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(It is also 'interesting to note that the place where the entry was 
made is not.recorded in extract portion of the pew form but in the 
certificate·.) · · 

Although the form of this 11 extract" might be criticized, there is 
noth;l.ng wrong with the substantive law involved. A.rrrry Regulations make 
it the duty of the officer execu}ing this extract to know that it 
relates to. the man who is described therein by name, branch, ASN, and 
grade. Ha has the records in his custody and he·has the opportunity 
and~ (see'l4a{l) and l5a(4), AR 615-JOO, 17 Mar. 47) to examine 
them, to make certain that the entry showing the change of status 
relates to that p~ticular soldier, and to record· that.fact on the 
extract form. Oftentimes the officer.signing the extract certificate is 
also the one who made the original remark 11duty to AWOL" but his act 
in signing the extract form is a duty aside and apart from·that in
volved in making the original A~fOL entry, and Form No. 44 becomes an 
~mny record in the same degree as morning reports. 

It seems clear to me that an analysis of the Form No. 44 certi
ficate and the Army_ Regulation requiring its preparation can lead but 
to the one conclusion that it is 11 an _official statement in writing" 
made by an officer who 11 had the duty·to know the matter so stated and 
record itn. As such,'it falls within the exception to the general rule 
as to the admissibility of official writings, in full compliance with 

·the provisions of paragraph_ll7,L MCM, pag~ 121. · 

Manual for Courts-Martial 

It is·my opinion that par. 117a, MCU, is the Army 1 s equivalent to 
the 11 thousands o:t; statutes which expressly declare admissible the records, 
returns, and certificates of.various specific officers***" - see par. · 
1638, Wigmore on Evidence,·supra. 

For ready reference, pertinent portions of paragraph 117a are quoted_ . 
as follows: 

11117 COURTS-MARTIAL - RULES OF EVIDENCE *** a. O!!icial 
Writings - General Rule. - It is to be borne in mind that the 
mere fact that a document is an official -report does not in 
itself make it admissible in evidence for it is the hearsay 
assertion of a person not in court. * * * · · 

· "Exceptions - ;An !)fficial statement· in l'fl'iting ·(whether in 
a regular series of records, or a report, or a certifioete) is 
admissible when the officer or other person making it had· the· 
duty to know the matter so stated and to record it,; that is 
where .an official duty exists to know and to make one or more 

· records of c~rtain facts and events, each such :;ecord, including 
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a permanent record compiled from mere notes or memoranda.,··
is competent (i.e., prima facie) evidence of ·such facts and 
events, without calling to the stand the officer or other 
£8rson who made it. For µistance, the originals of an en
listment paper, '* * * and morning report are competent evi
dence of the facts recited therein, except as to entries ob
viousfy not based on personal knowledge. A:J to copies, see. 
116 (Exceptionsh- _ · - - -

The Sustaita opinion, supra, states that t,he provisions of para
graphs 116 and ll7a, u;M, "when read conjunc'tivelY, manifest:cy- app'.cy 
onzy 'to those official statements'which have been preserved in a 
public document of record and which 1'18re originally' recorded by a 
person having an official duty to know an<i record the facts or evatlts 
contained. in such statements and the proviso making admissible in -
'evidence an·. 10£ficial statement in writin'g ***in~*·* a certi
ficate' must be so limited. 11 

The _opinion then _concludes that the certificate is not· in itself 
a public document of record _and that the only duty of. the authentica
ting officer is to perform the administratiTit task of certifying that 
~a extract in question is a true copy of the original record. . . - .. . 

-The necessity for reading parap-aphs 116 and 117a "con.1unctivel.Y;•. 
is JlOt clear - one refers. to "Proving the contents Of llri~gU in 
general and the other relates to 110f£icial Writings" in particular. 
There is nothing in paragraph 117a which requires that an "official -
statement in writing" must be a 11public document of record" as a pre
requisite to its admissibility in evidence.-. The method of· proving 
doguments in·general is outlined in paragraph l16a, ·particular'.cy sub-
paragraphs 4, 5 and 6. thereof.· To limit paragraph ll?a to public · 
documents of record -would be to reduce it to a repetition or· paragraph 
116a; ~~ \lould deprive it of a:rri meaning ot its owrt. · · 

. . . . 
· · · But even concMing that paragraph 117a must be so limited, it is 
pointed out, that paragl"aph l5a(4), AR 615-3001 17 March 1947, requires 
that WD AGO Form No. 44 be made a "public document of recordn - _that 
it be sent' alont; with _service papers, etc., to The Adjutant General~ 

_Paragraph :Ua(lJ of this same Arttry ·REigula"t4-on requires that other -
copies be sent to. the Post Conmander. In such cases, these i'orms (No.44) 
become "public documents of record" in at·least_the same sense as o 
morning report, guard report, etc. 

The opinion in the Sustaite case, supra .. cites paragraph 43:b., 
AR 345-400, 3 January 45 as the authority i'or the authentication of 
VID AGO Form No. 44. The prov:isions of AR 615-300 are not mentioned in 
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the opinion. J.:3. outlined above, paragraphs U.a(l) and lS4{4),; AR · · 
615-300 {17 Mar 47)-n~ on'.cy' make it the duty 0£ the cuatodian·to pre-•' 
pare-this· form (No. 44) _but also. pz:ovide that it shall be included in 
certain records sent·: to The' Adjutant General and to the Post Commander. 
Similar provisions fflJre·contained in the previous edition of AR 61~ 
300 dated 25 14arch 1944. · · 

·· ·The suptaiie opinion, supra, says "the onl;y' duty of the .authen
. ticating o£ticer is to perform the a.dmin1strative task of certifying 
_that the extract in question is. a true copy- of the original record." 

. · Regardless of· whether the duty is- an tt.i;¢min:1strative task" or "ar-, . 
. duous labor", ·it is clearly a duty. :Morning report AWOL entries them-· 
selves are mere administrative entries based on a search of 'the area; 
certificates on: Form No. 44.are ·sini.ilar administrative tasks-based-on 
examination (or search) of ·the morning reports~ · · 

'It is difficult for the writer to coneeive· of~ situation where 
. the acceptance of the certificate on Form No. 44 as evidence in this case 
would operate .to the prejudice 0£ the accused. To presume t.hat the entry" 
"Fur to AWOL 25 July 1943" in the present case does not relate to the 
accused would require a presumption that the officer signing that e'er-· 
ti!icate had committed the offense of false certification or at least 
gross negligence in executing same. Such a presumption of crime is con--. 
trary to all basic law.· But even if it were incorrect and: the accused 
was· not AWOL as charged, \tould it not be· an easy- task for 'the ac~uaed to 
prove its falsity? · 

Conclusion . 
• • • • • I 

It'. is therefore my ·opinion that the·- certificate portion of m> AQ0 
Form No. 44 wa·s properly admissible in evidence to identi.t'y the accused 
as the soldier against whoin an entry 11 .f.ur to A:iYOL·25 July 1943" was made. 
on the books of the organization concerned,. ' · · 

,Judge Advocate. ~--
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J~ - CM 321773 1st Ind 

YID., JAGO., Washington 25., D. c._: JUN 4 · 1947 
TO: The Under Secretary o:f War 

· ·1. · Herewith transmitted .for your action under Article of War· 
50½ as amended by the act of 20 August 19.37 (50 Stat. '724; 10 u.s.c. 
1522) and the act of l August 1942 (56 Stat. 732), is the record of 
trial in the case of Private Antonio c. Cortez (39268732)., attached 
Headquarters Detachment., 6004 ASU., Post Operating Company, Fort 
Mac.Arthur., California. . . 

2•. I concur in the opinion of the Board of Review that the 
·record of tri·a1 is· 1e·gal:cy' insu.f:fic:ie nt to support the findings of 
guilty and the sentence and., for the reasons stated therein., reco~. 
mend that the findings of guilty and the sentence be vacated., and · 
that all rights, privileges and property of which this accused has 
been deprived by virtue of the findings an:i sentence so vacated be 

.restored. 

3. · Inclosed is a fo~ of .action designed to carry into e:C:Cect 
this recommendation., should such action meet with your approval. 

~ ..,\ 
THCJ.L4S H•. GReEN 

· Major General 
2 Incl.8 •. The Judge Advocate General

1: Re·ccird of Trial· 
2. Fonn of action 

-------------------------,- -( o.c .M.0.212, 11 June ·1947) . 
• 
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WAR DEPARTMENT 
In the Office of 'l'he Judge AdTocate General (385)

Washington 25, D.c• 

J AGQ - CM 321792 

UNITED STATES ) 
) 

Te ) 
). 

Captah WILLIAM F. DIE ) 
(O-l645S20), Signal Corps. ) 

.• l 2 19,;7 

tINITED STilES CONSTilULARI 

Trial b;r o.c.ll., cOI1Tell8d 
at Heidelberg, German.;y, 
19-21 March 1947. Dismis
sal•.. 

OPDJIO.N ot the BO.ARD OF REVIEW . 
JOHNSON I S'l'EBN and SCHENKEN, Judge Advocates 

l. The record of trial in the case ot the abOTe naned officer has 
been exarn:fnAd b;r the Board ot Renew and the 1'oard H.bni.ta this, its 
opinion, to The Judge Advocate Gener$1. 

2. :L'he accused was t.ried 11pon the .tollow1ng Charges and Specifica
tions: 

CHARGE I: Violation of the 95th Article o.t War. 

Specitication la In that Captain William F. Dye, Signal Section, 
Headquarters Third United States Anrrr, with intent to de
!'raud, did, at Niederursel/Frankturt am Main, Oennan;y, on 
or about 25 November 1946, unla~ pretend to Mignon 
Baronin TOil Weimert, attorney-in-tact of Gertrud Jago, 
that he, said Captain Dye, would purchase .tor T&lue''bro DKW 
passenger automobiles, 'Wall knowing that sucb. ~ pretenses 
119re false, and by means thereof did framulentq obtain 
.tran the said Baronin von Weimert the. said DKW autanobilea 
of a value Qf over fitty- dollars ($50.00). 

Specification 2: In that Captain William F. Dye, Signal Section, 
· Headquarters 'l'hird United States A.rrrrr, did, at Frankfurt, 
German;y, on or about 18 December 1946, in a statement given 
1n the course of an official investigation make a statement 
in substance as .tollO'n: 11 '.l'his car was sold bT me to 
Master Sereeant Meyara on the 18th o.t Hcrnmber 1946•, 1'hich 
statement he did not then bellen to be true. ·. · · 

" Specification 3a In that Captain William F, Dye, Signal Section, 
Headquarl.ers, Third United States A.rrq, did, at Stuttiart, · 

. Germany, on or about 18 NOTember 1946, bol'Tow the sum o.t 
($700.00) .trom Master Sergeant Wilsen H. lfeyers, an enlisted 
man of the United States J.:r:my, to. the prejtld1.ce ot iood order_ 
and military discipline. 

http:prejtld1.ce
http:H.bni.ta


(386) 

CHARGE II: Violation 0£ the 96th Article of War. 
(Finding of Not Guilty). 

Specification 1: (Nolle Prosequi). 

Specification 2t (Finding ot Not Guilty). 

Accused pleaded not guilty to all Charges and Specifications. He was 
found guilty" of Specifications l and 2 of Charge I and Charge I, of 
Specification 3 ot Charge I, in violation of the 96th Article ot War 
and not guilty o:t Specification 2 o:t Charge II and Charge n. No erl
dence of any prerlous convictions us introduced. He us· sentenced to 
be dismissed the service. The reTining authority- approved the sen
tence and forwarded the record of trial for action imder Article of 
War 48•. 

3. Evidence for the Prosecution: 

S~etillie prior to 9 November 1946, Master Sergeant Meyers advised 
ace11sed, 'Who was his motor officer in the 65th Signal Battalion, Bad 
Mergentheim, Gennacy, that he was interested in purchasing an auto
mobile CR. 23). Accused had been in contact 1'ith Baroness von Weimert, 
a Gdrman civilian redding in .Frankfurt who was A.ttorn97-in-tact for 
her sister Mrs. Ger't.iroo Jago for the sale ot two DKW automobiles which 
belonged to the latter. Mrs. Jago was a British citizen who departed 
from Germany in 1945 and now resided in Ireland (R. 9, 51). Accused 
entered into a written agreement to purchase the two cars for $1200.00 
(R. 9, 15; Pros. Ex. l),; he and.Sergeant Meyers made the trip to 
Stuttgart on 18 N0'9'8mber 1946, obtained delivery of one car-and accused 
received the other car in Frankfurt "about a week" later (R. 16, 17, 24), 
at which time accused delivered twelve, lOO dollar, United States Postal 
money- orders to the Baroness (R. 10, ll, 17, 20). He had endorsed each 
money order, on the reverse side "Pay to William F. Dye• (R. 11, 22). 
A. few days later, the Baroness., on being advised that the money orders 
nre improper~ endorsed ~quested her brother ~tz Maron to see ac-

. cused aboot the matter (R. ll, 12, 14), but when he located him in 
Heidelberg, accused refused to talk to him (R. 17,; Pros. Ex. 7) ... 

Sergeant Meyers testified that the first car deliwred na regis
tered in his name with accused's consent and witness drove it to Bad 
Mergentheim, after paying the registration and license £ees (R. 24, 
25; Pros. Ex. 4). ·Meyers further testified that he 11intended to buy11 

the car and at accused•s request loaned him $700.00 on 9 November but 
the loan had no relaticn to ·the transaction im"olving the sale of the 
automo~ile (R. 24-26). Sanetime thereafter accused signed and 
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delivered to Meyers a "receipt or bill of sale" on the car acknowledging 
a consideration of 7000 Reichmarks as partial payment (R. 25, 26). 
Meyers testified that he never paid accused arr;r Reichmarks; that the 
Bill of Sale was given so he would have some evidence of OYlllership to 
produce· if he were stopped while driving and the price of the car had 

.never been discussed between him ·and accused (R. 27). 

On 2 December 1946 accused was being que~tioned by a member of the 
Criminal Investigation Division concerning the purchase of the auto
mobiles and after being warned of his rights under the 24th Article of 
War, denied that he had "ever given money orders to German -civilians" 
or "ever endorsed any money orders" (R. 37). Accused was again · 
questioned on 18 December and after signing a statement to the effect 
that he had sold one of the cars to Sergeant Meyers for 7000 Reichmarks· 
(Pros. Ex. 8; R. 40-44) he later retracted that portion of his state-. 
ment and signed another to the effect that the car "was not actually 
sold" to Sergeant-Meyers but the Sergeant loaned him $700.00 and the car 
was registered in Meyers• name. The receipt or Bill of Sale was "in 
place of an I.O.U" £or the money as $700.00 was the equivalent of 7000 
Reichmarks (Pros. Ex. 9; R.. 42, 45). 

Sergeant Maury., money order clerk at·A.P.o. 403, testified that 
the money orders in question (Pros. Exs. 2A-l) could on~ be cashed by 
accused because of the method of endorsement and that the mistake of 
endorsing on the "wrong line" was not uncommon, occurring in approxi-
mate~ five per cent of the cases (R. 31). 

.. Accused stated ,in open court that he understood his rights as a 
witness and elected to remain silent (R. 49). 

4. The gist of Specification l, Charge I is the obtaining of 
. property with the intent ·to defraud under the .t'alse pretense that ac

cused would purchase it for value. The "false pretense", there.t'ore, 
which accused is alleged to have made is one concerning an act to be 
perfonned in the future., viz.; to transfer something of value in ex-
change £or the two vehicles, as it is not denied that one of the ·cars 
in question was delivered to accused prior to the transfer of thg money 
orders. For a 11.false pretense.,. to be iiil of.t'ense it must relate to a 
p.;1s t event or existing £act· and not a representation or promise re
garding a future transaction. In Wharton's Criminal Law, Vol. 2 (12th 
Ed.)., Sec. 1439, p.· 1731, the applicable rule is stated as f~llows: 

"***Thus., for instance., a false statement, that a 
draft which the defendant exhibits to the prosecutor 

·has been received from a house of good credit abroad, and 
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is tor a valuable consideration., on the faith ot which he 
obtaina the prosecutor's goods., is within the law; a 
promise to deposit with him such a draft at some future 

. time, though wil.£ul.ly and intentionally- false, and the 
means ot the prosecutor• s parting possession with his 
proper-cy-., is not. So a pretense that the par-cy- would do 
an act- that he did not mean to do (as a pretense that he 
would pq for goods on delivery) was ruled by all the 
judges not to be a false pretense., within the statute of· 
Geo. II •., and the same rule is distinctly recognized in 
this country., it being held that the statement of an in
tention is not a, statement of an existing fact. ***" 

Accordingl3", the Board of Review is of the opinion that the speci
fication fails to ellege and the evidence is legal.ly- insufficient to 
support an offense based upon "false pretenses" as that crime is ·defined 
by' our cr:iJninal law. However., the Board of Review does not hold that a 
misrepresentation or promise. :regarding a future transaction mq not be 
proper'.cy charged as a violation of the 95th Article of War as conduct 
unbecoming an officer and a gentleman ·in an appropriate oase and by • 
a specification 'Which adequate'.cy advises accused of the exact offense 
charged. It may well be that· under certain circumstances it is "moral.:cy 
wrong" and condemned by the 95th Article·or War for an officer to obtain 
proper-cy- by promising to do some act in the future llhen he knows at the 
time he makes the promise that he does not intend to fulfill it, even 
though such is not an offense under our criminal code as applied in the 
civil courts. ,In the instant case however., the specification is couched' 

. in such loose and inarticulate language that it cannot be said to advise 
accused that he -nas charged with arr:, offense other than one based upon 
the conmon law crime of "false pretenses" and therefore cannot be found 
to allege an offense tmder the 95th Article of.War • 

.Specification 2 of Charge I alleges that accused made a statement 
in an o.f.ficial investigation· that· "This car was sold by me to Master 
Sergeant ?.[eyers on, the 18th of November 1946" which statement he did 
not then believe to be true. The evidence is lllldisputed that he did make 
the alleged statement but also shows conclusive~ that a short time 
therea!ter during the, same inve'stigation he :retracted it and explained 
the transaction as it actual:cy happened·~ Further the evidence is clear 
that Sergeant Meyers intended to bu;y the. car and in fact, with accused's 
consent, took possession and registered it 1n his name on 18 November. 

.. Under these circumstances it can hardly be said that because accused 
termed the transaction a "sale" and inmediate~ thereafter explained it., 
that his actions amounted to a false official statement. Sergeant Meyers 
testified that he :regi~tered the car in. his name because he "intended to 
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buy it11 • · When a trans·action amounts to a "sale~ is a technical question 
of law and the Board of Review is of the opinion that the record of 
trial does not contain sufficient evidence to support a .finding that 
accused· made a statement which he believed to be untrue., _am conse
quen~ that the evidence is legally insufficient to sustain the .find-
ing of guilty of this specification. · 

Specification .'.3 of Charge I alleges that accused borrolf8d $700.00 
.from an enlisted man. The accused admits this in his statement and 
Sergeant Meyers testified that he made the loan to him. The court found 
accused guilty of this specification in violation of the 96th Article 
of War which is proper as such an offense is not condemned. by the 95th 
.Article of War "IVhan there is no evidence to indicate an intention to 
defraud or deceive (cM 2489.'.34., Murray;, .31 BR .389). --

5. War-Department records show the accused to be 26 years of age 
and married. He attended the University o.f Akron for two and one-half 
years and was employed as an inspector for the Goodrich Tire Company. 
He enlisted in the A:r:ttq on 19 October 1942 and was comnissioned a 
second lieutenant in the Signal Corps on graduating from the Officer 
Candidate School at Fort Monmouth, New Jersey., on 10 May 194.3. He was 
promoted to first lieutenant l Juls' 1944 and to captain 6 November 1944.. 
His efficiency reports disclose numerical ratings of 1.6., 1.2, 5.1 and 
4.8. No evidence of previous convictions by court,..martial are_ shown 
and there is no record of any difficulties with the civil authorities 
prior to his entry in the service. 

6. The court was legally constituted and had jurisdiction of the 
accused and the offenses charged. Except as noted above., no errors 
injurious:cy affecting the rights of the accused were committed during 
the trial. For the reasons stated the Board of Beview is of the opinion 
that the record of trial is legally insufficient to support the find
ingsof guilty of Specifications 1 and 2 of Charge I and Charge I, but 
legal:cy sufficient to support the findings of guilty of Specification 
3 in violation of the 96th Article 0£ War., and the sentence and to war
rant confirmation thereo£. A sentence to dismissal is authorized upon 
conviction of a violation of Article of War 96. 

---,.~~~Z!::lu...~,..,.i:;;ai"'"-~"""'---·1 Judge Advocate 

_.:::::J....::::s:1....~~~,d!:!:!::!!~=----.,Judge Advocate 

; 

http:2489.'.34


( "lC() ';,.., , 

JAGQ - CM 321792 lat Ind 

WD, JAOO, Washington 25, D. C. 

TO: The Under Secretary of War 

, 1. Purauant to Executive Order' No. 9556, dated Yq 26, 1945, 
there are transmitted herewith for 7our action the record of trial 
and the opinion of the Board of Review in the case of Captain William 
F. Dye (0-1645820), S~al Corps. 

2. Upon trial by general court,.martial in German;, this officer 
was .found guilty of obtaining property lmder the false pretense that 
he ll0\11d purchase it for value, and of making a talse official state
ment, both in violation ot Article of War 95J and of bo1Tari.ng_monq 
f'ran an enlisted man, in violation or .Article ot War 96. He was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article or War 48. 

3. A smmar;r of the evidence may- be found in the aceom~ 
opinion of' the Board of .Review. The Board is of' the opinion that the 
record of trial is legal:cy 1.nsutticient to support the f'1nd:lngs of' 
guilty of Charge I and Specifications 1 and 2 thereunder (obtaining 
property under false pretenses and making a false official statement) 
in violation of Article of War 95 but leg~ sutticient to support the 
findings of guilty of' Specification 3 ot Charge I (borrowing mone7 from 
an enlisted man) in violation of Article of War 96, and the sentence, 
and to warrant contirmation or the sentence. I concur in that opinion. 

Ch 18 November 1946 accused entered into an agreement rlth 
Baroness von We:l.mert to purchase two automobiles for the sum ot $1200.00. 
After the cars were received he delivered twelve one hundred .dollar 
United States Postalmmey orders in payment therefor em.orsed as .follows: 
•Pay to William F. D,re~. The money orders endorsed in this manner 
could o~ be cashed by accused. A .few days later the Baroness, upon 
being advised that the indorsements 1'8N improper requested her brother 
to see accused about the matter but accused re.fll8ed to see him. There
after on 2 Decanber when accused was questioned in the course o.t an 
investigation concerning the transaction he denied that he had •ever 
given money ordera to Ge:nnan civilians• or 11endorsed any money orders". 
He .turther admitted that he bad bo1T01'8d $700.00 from a .Master Sergeant 
Meyers, an enlisted man in accused•s mrl.t and that while Sergeant Meyers 
intended to purchase one of the autanobiles in question .from the accused, 
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took possession of it and had it registered in his (Meyers) name, the · 
loan had no connection with this contemplated purchase. 

4. War Department records show that the accused is 26 years of 
age and married. He attended the Universit,- ot Jkron for two and one
halt years .and was employed as an inspector for the Goodrich ·Tire 
Compaey. He enlisted in the An]1 on 19 October 1942 and was commis
eioned a second lieutenant in the Signal Corps on graduating from the 
Officer Candidate School at Fort .Monmouth, New Jersey, on 10 May 1943. 
He was promoted to first lieutenant l Jul,y 1944 and to captain 6 
November 1946. Hi.a efficiency reports disclose numerical ratings ot 
1.,; 1.2, 5.1 and 4.s. No evidence of previous convictions by court,. 
martial are shollil and there is no record of arr:, ditficulties with the 
civil authorities prior to hi.a entry in the service. 

5. Consideration has been given to letter from Congressman Walter 
B. Huber enclosing letter fran accused's tmcle and foster parent, irr. 
George w. Dye., and to a letter fl-om accused addressed to the Board ot 
Review. · 

6. I rec01JBnend that the findings o:t guilt.,- of Specificationa l and 
2, Charge I be disapproved and that the sentence be con.f'irmed but in 
view of all the circumstances of the case including accused's excellent 
past record, recomnend that it be comnuted to a reprimand and forfeiture 
of $75.00 pay per month tor two months, and that the sentence as thus 
comnuted be can-ied into execution. 

7. Inclosed is a form of action designed to carry this recom
mendatioo into et.feet, should it meet with :,our approval. 

;_;l[ 321792 \7 \~/2C ,_,__) 
TROY.ASH. GREEN 
Major General 

4 Incls. The Judge Advocate General 
l. Record of Trial 
2. ronn ot action 
3. Ltr fr Cong Huber, w/incl 
4. Ltr :tr accused, 16 'Ma;y/47 

G ,1 i· ('\( •.., ··"' .''. 2/iJ, 
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. (393) WA.'t DEPARl'wn' 
In the Office of The Judge Advocate General 

· Washington, n. C. 

JAGH - CM 321005 · 

UNITED STATES ) FLYIID DIVIBION1 AIR TRAINIIll COMMA.ND 
) 

v. ) . Trial by G.C.M., convened at 
) fiandolph Field, Texas, 18 

Private TRAVIS R. RAWIS ) April 1947. Dishonorable 
' )(.38??296S), Squadron B, riischarge and confinement 

2532d Army Air Forces ) for one (1) year. The 
Base Unit ) Branch Unjted States Dis

) ciplinary Barracks 

HOLDIID t,:, the BOARD OF REVIE:N 
HDrrEl6TEIN, SOLF, and SMllH, Judge Advocates ~------------

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused ns tried upon the following Charge and Specifi
cations 

CHARGE, Violation of the 58th Article of War. 

Sfecif'ication: In that Private Travis R. Rawls, Squadron B, 
2532nd A;r:my Air Forces Base Unit, did, at Sheppard 
Field, Wichita Falls, Texas, on or about 2 June 1946, 
dEl'sert the service of the United States and did rema.in 
absent in'desertion until he was apprehended by Civil 
Authorities on or about 17 February 1947, at Estillene, 
Texas. 

Ire pleaded not guilty to and was .found guilty of the Cha,..ge and its 
S:p3ci.fication. Evidence of two previous convictions was introduced. 
He was sentenced to be dishonorably discharged the. service, to forfeit 
all pay and allowances due or to become due, .and to be confined at 
hard labor at such ~lace as the. reviewing authority may direct for 
two and one-half {22 ) years. The reviewing authority approved the 
sentence but reduced the period of confinement imposed to one (l) year, 
designated the Branch United States Disciplinary Barracks, Camp Gordon, 

''Georgia, as the place of confinement and forwarded the record of trial 
for action under Article of War so½. 
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.3. There was admitted in evidence, Prosecution Exhibit No. 1, a 
stipulation, showing that since 24 July 1945, accused had been a member 
of the Armed Forces of the United States, and, as such, a person sub- · 
ject to military law' {R 6). An extract copy of a morning report of 
.3706 AAF BU (BTC) Sheppard Fielci.., Texas., was admitted into evidence 
without objection by tll.e defense {P. 6, Pros Ex 2). '!'his extract copy., 
prepared on WD, AGO Form No. 44, 1~ July 194.3, reads as followsa 

"Rawls Travis R 38772968 
{Last Name) {First Name) (Middle Initial) {Army serial number) 

Pvt s 
Grade Company, regiment., and arm or service 

EXl'P.ACT COPY OF MCRNIID REPOO.T CF-

(Company, troop,battery, or detachment {Regiment or other organization} 

* * * * 
11 August 1946 

Dy to AWOL 2 June 46 
Drop~d tr Rolls AYlOL since 2 June 46 
S/R & Allied Paper fnrd 

* * * 
16 August 1946 

M F BU BTC She d Fld Texas 
Complete designation of canmand Station (Date 

I, CLA.UI:£ MTEI'JHJ::":E llajor AC, cert,ii'y 
(Name,grade, and. ~m or service) 

that I am the canrnanding officer of S""'g..._.M_3_._7""'06.._.il_.,,F_______ 
, {Complete designation of 

BU (BTC} and official custodian of the morning reports 
Command} 
of said command, and that the foregoing is a true and com
plete copy (including any signature or initials appearing 
thereon) of that part of the morning report of said com-

mand sul:mitted at She:ppa.rd Field Texas 
- (Station) 

for the dates indicated in caid copy which :relates to 
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Rawls Travis R Pvt .Sq lL 3706 M·F BU 
(Full name,Army serial number,grade and organization or person 

(BTC) Sheppard Field Texas 
referred to in extract copy) 

s/ Claude M, Terhune 
CIA.UDE MTERHUNE WCR A.C 

{Grade and arm or service)• 

It was stipulated by and between the prosecution, defense counsel 
and the aecused (R 6, Pros Ex 4) that it A. B. Stuart, P. o. Box 2, 
Estillene, Texas, wera present, he would testify as follows a 

"On the 17th of February 1947, at about 10.00 A. Y., 
in my Official Capacity ~.s Sheriff of Ilall County, Texas, 
I apprehended Travis R. Rawls at Estillene, 'l'exas. He was 
returned to military control at Randolph Field, TexaS, on 
the 22nd of February 1947. At the time he was apprehended 
he was naring civilian clothes.• 

Accused, his rights as a witnees having been explained to him, 
elected to remain silent. 

4. The only question presented far considcr.1tion is whether the 
extract copy of morning repCll"t, set forth :ibove, contains pr:ima .f'acie 

· - evidence of the inception o.f' accused •s absence without leave status. 
A s:bnilar case (CM ~18685, Sustaita), involving the same question, was 
recently comidered by the Board oi' Review, in which the Board ~tAteda 

"The irosecution apparently sought to sustain its 
burden of proving that accused deserted the service AS 

alleged by an attempted showizlg of a prolonged period 
cf absence without leave on the part of accused,plua a 
stipulation that when 'arrested' he · was 'Weal"~· civilian 
clothes. In order to show the inceptioa of accused's 
absence without leave status, an extract copy or a 
morning report of the unit to 'Which accused allegedly 
bolonged was introduced in evidence, which esxtract 
contained the i'ollorlng entries a · 

110 February 1945 
Dy to AWOL, as of 0'700 9 Feb. 45 

lO March 1945 · 
AWOL JO das to dropped fi' rolls. ' 

The above morning report entries, as thu.s extracted, are 
obviously meaningless, for they relate to no named or 
descr:U>e4 person. They .tail completely to support aey 



(396) 

inference that it was accused -who 1'18nt absent without 
leave on 9 February 1945 am was dropped from the rolls 
thirty days later. The question remains, however, as 
to whether the statement o.r the certifying officer ap
pes.ring in the certificate authentic.ating such copy that 
these morning report entries related to accused can be 
coI!!idcred as substantive evidence giving meaning and· 
effect to the apparently ~complete extracts. 

"Par:igra.ph 117.!, Manual for Courts~tial, 1928, 
provides in pertinent pa.rt that, 

'An official statement in '11I'itil-.g (-whether · 
in re 1ar series of records or a re rt or 
a certificate is admissible when the officer or 
other person making it had the duty to know the 
matter so stated arrl to record it; that is. -where 
an official duty exists to know and to make one 
or more recards of certain facts and events, each 
such record, including a permanent record compiled 
from mere notes or memoranda, is competent (i.~., 
pr-ima.. facie) evidence of such facts and events, 
without calJ :i."'lg to the stand the officer or other 
person who made it. For instance, the origins.le 
of an enlistment paper, physical examination 
paper, outline figure and fingerprint card, guard 
report, individual eqt.iµnent record., and morning 
report are canpetent evidence of the facts recited 
in them, except as to entries obviously not based 
on personal knowledge. 1 (Underscoring. supplied.) 

. . 
And in paragra!il 116A, of the lle.nual it is providsd that, 

'In the case of a public record required 'by
law. regulation, or custom to be preserved in file 
in a public office, a duly authenticated copy is 
'admissible to tm extent that the original would 
be, without either first pr-oving that the original 
has been lost or destroyed, or without otherwise 
account~ fa: the original. 1 

* * * 
'A" co:py of any book, record, paper, or document 

in the War Depirtment, including its bureaus and 
branches., or in any command or unit in the A.nrry ~ 
be dulY authenticated by * * * a signed certificate 
or statement indicating the. t the pe.per in question 
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is a true copy of too original and that t~ signer 
is the custodian of tj original. Thus, "A true. 
(extract) copya (Sgd: John Smith, Capt. 10th Int. 
Comd 1g., Co. A, loth Inf.," would be sufficient, 
:prim& facie, to authenticate a paper as a copy or 
an· original canpany record of Company A., Tenth 
.Infantry.' (Underscoring supplied.) · 

11The above quoted provisions of the Yarrual, 'When read 
conjunctively, manifestly apply only to thOS:! official state- , 
ments which have been preserved in a public document of record 
and which were originally recorded by a person having an or-. 
ticial duty to know and record the facts or events contained 
in such statements and the proviso making admissible in evi- ·. 
dence an 'official statement in writing * * * in * * * a. 
certificate' must be so limited. A. ;ere authenticating 
certificat,e stating., iD1!l: .&ill, that an extract copy of a 
certain record described in the certificate is a true copy 
.Ls ob,riously not in itself a public docum.ent of record and 
thus the facts stated in sum certifica+,e have nnly the 
force and effect for which_ they were intended, that is, 
authentication. As indicated in the mentioned provisions· 
of the Manual., the on.ly duty or the authenticating officer 
is to pertonn the administrative task or certL.fying that 
the extract in question is a true copy of the or~inal 
record. (See .also par. 432, AR 345--400, 3 Jan. 1945.) 
Therefm-e., in a irosecution for desertion or absence 
without leave 'Wherein ,in extract copy of a morning re-
port has been introduced in evidence to establish the 
inception of accused's absence without leave, onlJ the 
extracted morning report entries may be employed to 
establish prima facie proof of such absence, the recitals 
in the authenticating certificate being merely sut.ticient 
to furnish prima facie proof of proper authentication and 
such administrative details u may be connected therewith, 
such as the place or submission of the morning report. 

"The statement contai."led in the a1rthenticating 
cert:ificate in the instant case to the effect that the 
extracted entries applied to accused cannot, therefore, 
be admitted in evidence on the theory that such ce~tifi
cate was a public document of. record and that such 
statem:nt was a record ot a fact appearing therein. -
Nor can it be considered admissible on the theory that 
it was but a SUJl!Jll5l"y of what actually appeared on the 
marning report in question. ~ certified copy must, in 
the absence of statutory authority to the contrary (see 
last paragraph of par. 117,!, eighth paragraph of par. 
129 and fifth paragraph of par. 152A, MCM, 1928), be a 
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transcript.ion in the literal terms, an exact duplication, 
or the original. A. mere summary of the record by the 
certifying officer is inadmiss:1ble (Wigmore on Evidence, 
;3rd Bd., se. 2108,18'78; In re Kostohris I Estate, 96 Mont. 
226, 29 P. (2d) 829, 8:35). :Moreover, the statement in 
question clearly cannot be considered 'a memorandum. or 
record of any act, transaction, occurrence or event,' so 
as to be admissible in evidence under the so-called . 
Federal shop book rule (see 28 .u.s.c. 695; Cl! 31202J, Schirmer). 

"Consequently, the Board of P..eview holds that the · 
extract copy o! the morning report in question is incom
petent to prove !1"ima facie that accused was absent without -
leave on 9 February 1945 or on any specific date subsequent 
thereto. * * .,..n 

5. In view of the fcregoi.ng, the Board of Review holds that the 
record of trial is legally insufficient to support the finditJgs of 
guilty and the sentence. 

/," . 

I 
. . ~Zttd ., Judge Advocate 

· On leaye , . , Judge Advocate 

~ ::.(fr-:,;d; Judge Advoc~to, 

6 
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JAGH .,. CJl 321805 1st Ind IIAY 9 19fJ 
l'ID, JAGO, Washington 25, D. C. 

T01 Commanding General, Flying Did.don, Air Training Cc:mmand, 
Randolim Field, Texas 

l. In the case o! Private Tral'is R. Rawls (38772968), Squadron B, 
2532d Ar1rt¥ Air Forces Base Unit, attention is invited to the toregoing 
holding by the Board of Review that the record ot trial is not leg~ 
su.t'ticient to support the findings ot guilty and the sentence, which · 
holding is hereby approved. For the reuons stated in the holding by 
the Board of Review, I recommend that the tindings of guilty and the 
sent.ence be disapprOTed. · 

2. When copiss ot the published order in this case are tornrded 
to this o.ttiee they should be accompmied by the .foregoing holding and 
this indorsement. For convenience ot reference and to facilitate at
taching copiss ot the published order to the record in this case, pleas, 
place the .tile number o.t the record in brackets at the end ot the pub
lished order, as tollon 1 - ,-. nn47q'! '(',h 

, .• ·- ...,I - • -

(CM 321005) 

THWAS H. GREEN 
Maj ar General 
The Judge Advocate General 
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(um) 
WAR IEPARTMEIIT 

In the O!!ice ot The Judge A.d-rocate General 
Washingtcn, D. c. 

JlGH - CM 321830 

UNITED STlTES ) lZrH DTFA.m RY urns ION 
) 

-v. ) Trial by o.c.u., ecnvened at 
) Camp O'Donnell, Tarlae, P.1.,

Captain Wll.UCE R. J.ROID ) 9 April 1947. Disms&l and 
. {0-353922), In!antr1 ) total !orleiture9 

CPWION or tt.e B~ OF FZVIZI 
P.Ol'TE!eTEnI, GP.AY, and SCLF, Judge Ad"loeat~s 

l. The Bee.rd of Revieir ha.a eumined t:b9 reecrd of trial 1n the e,se 
~ t.h! ctficer ~d abO?e SJ?d submits tbis, its O?inion, to The Judge· 
jcyocat4 General. 

2. ':l:a aecuHd 1'SS tried upon the i'ollO'F:ing Charges and SpP,eit'iea
ticr.s 1 

CE.\:"G Is Violatic.n of the 95th J.rticle o~ War. 

- !.n that. Captain 'if9.lla~ R A.rold, In!antr;r,S-peei!i.caticn, 
12th Infantry Div'..sion (.P'.'lilip?ine s~out.s), did, at 
Camp C~ell, '.::'arlac, Philip,ine rs-:a..,~, en r:r 
about 17 Janua:r:, l¾?, rlth i~nt to de~i"f'! Captain 
?racerick 'f Stoll, Sales Offioer, C~p Or:J.cr.r.ell, 
Tarl.a.c, P.I., ~ a fals-9 ofi'ic!.e.l stl}_~~:e!!t ~ lfritir.g 
w the said C!lptain ?:'eMTick 7( Stoll, Stles O!!icJIJT', 
tr.at, IIR.eqne!Jt. that I b-e c:ranted Co.:ll".is9ar-J ;riT.leges 
under the pr0'1iSions o! ;er 2.a, J.l?l.C C!reul.ar ,54, 
<!a-tad 21 June 1946. I am ir.arrie-:! ant! resic~ irith '3!"J' 
da~~!Its at Capas, 7arl.ac. R~uest tr.at aaid µ-i
T'...:Sges be aeecrded only to 'Z'J' ~-de!!t!!, as I P :ict. 
aut.hOZ':ized to 39,:,ara.t-e o~llets. ':be .!'ollor'~ ar<l rr, 
dapendent.4: llrs: i1alla~ ~ .u-old, nte, age 20; Zco;s9-
keeper, age 25•, iri...ich 3tat,e~nt Ya!! knor.:i ":-7 t~ 3;:irl 
Captain 7Tallac'! R ~old to ~ ·-=nt?""'~, gqid fa~e st.at~ 
ment, b-e!.ng ade b7 the sud Ca;,tain 7tlla~ R A.t'cld tr:r 
the 7JTpoe~ or :7Zcb.a.!ir>...g f~~";..U at tte Sili~ c~~a.."7 
at, Carp O'~"ell, ':ar:.ac, P.I. 

http:C!reul.ar




(403). 

10 February 1947 (R 11). He admitted that he bad ma.de a statement to the 
investigating officer concerning the. purchase or .toodstutrs from accused, ... 
but denied that b9 had ever made .such purchases or that be had ever paid
accused an1 mone1 (R ll-J.2}. · · · 

The Inspectcr General of the 12th Dvision testified that the · accU8~d 
made a volwtar7 statement in which he stated that he sold to Sangil all 
the items which he bad purchased at tm commissar7. The Inspector General 
also ·mde. a trip to Sangil's hom,, where he saw bottles o! ginger ale and 
other articles silnilar to item, sold b1 the commissary (R.14). 

Section I, AFP.AO Circular SO, 1945, prohibiting resale ot items pur
chased from sales commissaries, ns received in evidence (R 15; Prax Ex_ ,3). 

4. The accused, after be~ duly advised or his rights t-o testif7, 
elected to remain silent, and the defense offered no evidence. 

5. The evidence of accused's guilt as to Charge I and its Specifica
tion 1s compelling. A true cow of accused's pay voucher was received in 

. evidence· without objection. ·The caifi.ict between the staten:ents as to the 
residence o! accused 1s wife shown on the pay voucher and that shown· by ae>o 
cu.ad's statem,nt, in his application for commiss&r7 privileges makes it 
appu-ent that either the statement or the voucher is false, and .t'urni.8h . 
sufficient pt'OO! or the corpus delicti to render admissible the accua!d 1s 
statement to the Inspeecor General thlt the only items set .forth in bis 
application which ,rare based on actual facts were his name, rank, and 
serial nuni:>er • 

.As to the sale of commissary purchases to a civilian, in violation of 
· stand:ing orders, there is a total failure' of proof. It was adequately 
shown tmt th! acoused purchased· supplies from the commissaT"y on the dates 
in question~ and that item similar to those offered for sale in the com
missary were later found in Sangil 1s hom3e It, was not shown, however, that 
accused ever purchased from the commissary any bottles of ginger ale or 
other itG:ns of the nature of those found in Sangil 's possession. Sangil 

· categorically' denied that m ever purchased any foodstuffs from accused, 
· and while be admitted that he had stated otherwise to the investigating of

ficer, his previous statement is not evidence against the accused, since 
on the stand he denied the truth of the statements ma.de to the investigating 
officer (CM 319857, Dingley). · 

Th!re is no competent evidence in the reccrd, alimide the confession, 
tending to show that the offense charged (i.e., the wrongful resale of com
missary supplies) bad probably- been committed. Since an aq,cused cannot be · 
convicted upon his unsupported confession, the findings of guilty of Charge 
II and its Specification cannot be sustained (MCM 1928, par ~ p 115). 



(404) 

'rbe onl.7 plmiebment authox-ized upcn a conviction of a violation of 
J.rticle ot War 95 is dismissal. Since the only of.tense ot which the ac- · 
cused 118B lagall-7 conT.Lcted was laid under Article or War 95, it follon 
that tbs reccrd of trial is leg~ sufficient t9 support only' so much 
of the sentence as prcrldes .tor dismissal. 

6. Tbe accused is 36 19ar11 o.t age, married, and a high school grad~ 
at"e. Be na c0111111ss1oned a second lieutenant, Infantry, llatiaial Guard ot 
the United States, 0D. 20 »arch 1971. 119 entered upai active duty- Cll 3 

· FebruaI7 1941 and was promoted to first lisutenant, ArJq ot the United 
. States on l Febrtar7 1942. On 19 Alrll 1943, he was p:omoted to the rank 
· of captain. War Departmnt records shalr t~t he was comm11nded on _2 j,ugust 

1943, b7 Vajor General w. s. Paul,.then comnanding the 75th In.tcitr1 Divi
sicn, fox- accuaed 1e wcrk 1n connection with ths training o.t the Division. 
<bly' two e.t.f'iciener reports are &Tail.able-, each o.t wbich rate accused as. 
"Satis.tactcr7.• 

7. Tbe court was legally constituted and bad jurisdiction of the 
person and tbs of.tenses. No errors injuriously affecting the substantial 
rights of. the accused were comnitted, other than thCS! discussed abo,,e. 
The Boa.rd of Redew is ot the opinion that tbs reccrd of trial is legall.7 
sufficient to support the .timings of· guilty- o.t Charge I and. its Specifi
cation, legally insuf.ticiE11t to suppcrt the !irxlings of guilt7 o.t Charge• /

, .II and its Speci.ticatiai and legall7 sufficient to support onl.7 so much 
of the sentence as irovides !or dismissal. Dismissal is mandatorr upon 

-·. conviction of a violation of A,rticle of War 95, and no other punislmsnt 
is authorized upon such convictiai. 

J.."""~~~~~'-----_, Judge Advocate 

--1-Jr,i.LJJ:;il.l~~~~~~--' Judge Advocate 

4 
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JAGH - Cl[ 321830 1st Ind 

WD, JAGO, WuhiDgton 25, D. c. 

TOI The Secretary ot War 

l. Parswmt to E.xeoutiw Ck-der Bo. 9556, dated 26 Jrq 1945, there 
are transm:l.tte4 herewith tar· 7our action the record of trial en4 the 
opinicm ot the Boari ot Review 1n the ease o.t Captai.Jl 'Wallace R • .trold 
(0-353922), Intantcy. . : . _ . • . 

2. t7pan trial by general court.-nrtial thia ottioer was .toun.4 ,ga1lt7 
o.t aldng a falae o.t.ticial statement 1n 11.olation o.t !rtiole o.t War ·95 
end o.t re-ftelllng toodstu!ts purchasea trom the salea commaN17 1n ·Tiola
ticm.. o.t Article ot liar -96~ He was sentenced to be d181d.aaed the ·sen-ice 
am to .tcrteit all pq and. allowances dne ar to beco• due. The reYiew
ing alltharit7 app-owcl ti. Nnteace am .fcrwaried. tbe reccrd ot t.ru.1.·.tcr · 
acticm under Anicle o.t War 48. · · 

3. Asummar7 ot tbe eTidence D7 be found 1ZL the ace~ op1D-
1on o.t the BQU'd o.t Re'fin. · Tm Board 18 ot ti. opillicm that 1.be re~ard 
o.t trial:, 1a legal~ •u.ffioitmt to supparl the ti:admgs ot gailt7 ot Charge 
I and its Specitication (.talee otticial statement), legalq 1ns'1.ft1cient 
to suppcrt, tbl .findings ot. guilt7 o.t Clarge ll an4 ita Speci.ticatica (eel-. 
l,1q n.pplie• parcbu9' tro11 tha co1mll1Hary), and legall1' •.t.tic:Lent to · 
•a:ppcrt CDly u JDCh ot the sentence as prcr,idas tar dismiasal, and to 
11UT1Zlt cca!irmaticn thereof. I concur ill that opini.ca. 

?n J&llllB"T, 1947, accused atated 1D writing tbat bis wife. reddN .. 
a1; Capu, Tarlac, P.I. Thia statement wu a'llbld.tte4 to the Salu Mfioer' 
1D auppcrt ot an appllc&ticm fer comn:l.S11C7 I,riTilllges, which were re
•tricted to aU.itary peraamel whcadepenant.a wre liring in tbl area. 
In. a p-etrial •tatemant accused admitted tbat the statement wu talae, 

"and it wu llhom:i that hi8 wite was living ill Baltiacre, Maryland • .A.a to 
Charge n, there-.. no coa;,etent eT.idence introduced, 1D additiaa to a 
ocmt~•icm, to •h• that the acouaet1 n-eold the itea, ha pm"CU.8ed trcm 
tha coadaaar7. 

I ·recOB1111nd that the tind:5~11 o.t guilt7 at Cl:arge n and its Spec1-
t1cat1m be d.iaapp-Oftd, that ~ so IIUC~ o! the sentence as lTOTides · 
tar dismissal troa the service be appl"o"fed, and that the sentence as thm 
modi.tied be cCll.tirmed and c~ied into executi<ll. 

" 

' 
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JAGH • CK 321830 1st Ind 

4.- Inoloaed herewith is a i'orm of action designed to carry' 
the toregoirlg recommendation into effect, should auoh reo01111Di8nd&
tion meet Wi:th your approval. 

2 Inola , tHOYAS H. GREEN . 
1. Record of trial Ji(a.jor General 
2. Form ot a.otion The Judge J,dvooo.te General 

(G.C.M.O. 289, 25 Aug 1947)• 
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WAR DEPARTMENT (407) 
In the Office of The Judge Advocate General 

Washington., D.c• 

. JAGN-cM 321899 

UNITED STATES ) ll CORPS 
) 

v. ) Trial by G.C.M • ., convened at 
) Sendai., Honshu, Japan, 8 April 

Private GEORGE L. MITCHELL ) 1947. Dishonorable discharge 
(34753596)., 1st Platoon., ) and confinement ror one (1) 
636th Ordnance Ammunition ) year. Disciplinary Barracks. 
Company. ) 

HOLllNG by the BOARD OF REVIEW' 
JOHNSON, BRACK and BOYLES, Judge Advocates 

l. The reoord of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 93rd Article· of war. 
(Disapproved by reviewing authority). 

Specification: (Disapproved by reviewing authority). 

CHARGE II: Violation ot the 94th Article of .War. 

Specification:· In that Private George t:·Mitchell, lat Pla-
toon., 636th Ordnance Ammunition Company., APO 547., did at 
South Camp :Weper, APO 547, on or about 15 January 1947, 
lcnowingzy and 'Will.fully appzy to his own use and benefit., 
l stove, tent, lC-1941., complete., valued at aoout $4.43., and 
1 blanket, wool OD, 14-1934., valued at about $8.00., of a 
total value of $12.43., all property of the United States., 
1'urnished and intended for the military service thereof. 

. . 
CHA.ROE llI: Violation of the 96th Article of War. 

Specification: In that Private George L. Mitchell., 1st Pla
toon., 636th Ordnance l:ammnition Company., APO 547., did at 
Tagajo., IIonshu., Japan, during the period l February to 15 
February 1947, conduct himself in a manner to bring dis
credit upon the military service by wrongfully cohabiting 
with Yuriko Yuda., female Japanese National. 



)
(408) 

Accused pleaded not guilty to all Charges and Specifications. Ha was 
:found guilty of the Specification ot Charge I excepting the words 
•sixty dollars ($60.00),• and substituting the words •twenty seven dollars 
($27 .oo) ," or the excepted wards, not guilty, of the substituted 110rda, 
guilty, guilty of Charge I, and guilty ot all other Charges and Specifl.
cations, and was sentenced to dishonorable discharge, total forfeitures 
and confinement at hard labor for one year and six months. The reviewing 
authority disapproved the findings ot guilty as to Charge I am its Speci
fication, approved the sentence, reduced the period of confinement to one 
year, designated the United States Disciplinary Barracks, Fort Leavemrorth, 
Kansas, as the place of confinement, and fonrarded_the _record .of trial 
for action pursuant to Article of War 5o½- _ ·· . 

3. The Board of Review holds the record of trial legally sufficient 
to support the :findings. Tm only- question requiring consideration is 
whether the record of trial is legally sut.£1.cient to support the sen~enoe. 

4. The maximum punishment for the offense set out in too. Specifi
cation of Charge II is dishonorable discharge, total forfeitures and· 
confinement at hard 'labor for six months (par. 104.2., MCM, 19:28). :Maxi
mum limits o:f punishment for the offense of wrongful cohabitation as \ 
alleged in the Specification of Charge III are not listed in the Tabl~ 
of :Maximum Punishments set forth in paragraph 104.2, of the Manual for 
Courts-Martial. This offense is,· however, closely related to that of 
being "disorderly under such circumstances as to bring discredit upon 
the military service" and the maximum lind.tations prescribed for that 
offense are applicable. The maximum punishment so authorized is con-

1!inement at hard labor for !our months and forfei. ture of two-thirds · 
p~ par month for a like period (par. 104.2., M:CM, 19.28). · . 

~ . 
5. For the reasons stated the Board of Review holds the record 

of trial legally sut.£1.cient to support only so much of the sentsncs 
as provides for dishonorable discharge, total .forfeitures., and con
finem:int at hard labor for ten months. 

2 



JJ.GN-c.M .321899 1st Ind 
WD., JAOO., Washington 25., D. C. 
TO: Commanding General., IX Corps., APO 309, c/o Postmaster., San 

Francisco., Cal ii'ornia. 

l. In the case 0£ Private George L. Mitchell (.3475.3596)., lat 
Platoon, 636th Ordnance Ammun:1 tion Company., I concur in the i'ore
go1ng holding 0£ the Board ot Renew, and for the reasons therein ' 
atated recommend that only so much 0£ the sentence be approved as 
involves dishonorable discharge., forfeiture 0£ all pay and allowances 
due or to become due, am confinement at hard labor £or ten months. 
Upon taking such action you will have authority to order the execu
tion 0£ the sentence. 

2. _When copies of the published order in this case are tor
warded to this office they should be accompanied by the £oregoing· 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record 1n 
this case, piease place the file.number of the record in brackets at 
the end of the published order as _follows a . 

(CM 321899) • 

l Incl THOMAS H., GREEN 
Record of trial ){ajor General: 

The Judge Advocate General AA fli . -·~. 
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WAR DEP.A.RTKEIT 
(4ll)In the Office 'or The Judge AdTooa.te Gellera.l 

; Wuhington. 25, D. c. 
I, 

JAGX - Cl£ Z21916 
1·2 JUN 1947 

U JJ I 1' ·i: 'D S r A T E S ) 6TH INFANTRY DIVISIOI' 
) 

Tria.l b7 G.C.M.,. oonnned a.t Puaan, ~ Korea., 30 &nd U Ja.n.uary 1947. Ea.ohs 
Private.Firat Clua A.U81'Ill ) Diahonora.ble disoharge aad. oontin•• 
A.. lfoC.AISOll (44120249) and ) ment for lite. Penitentia.17. 
.feohaioiu Fitth Gre.de LA.VERNE ) 
E. HIOOS (12106721), both ) 
Beaclquartera and Serrloe Comp~, ) 
6th Engineer Comb&t Battalion., ) 
~ 6. ) 

HOLDING by the BOA.RD OF REVIPJr 
SILVERS, MoAFEE and ACKROYD, Judge J.dvoo&tea 

1. Xbe record ot tria.l in the oaae of ea.oh ot the soldier• named 
a.boye has been. examined by the Board ot ReTiw• 

.2. .A,oouaed were tried in & oo~on. tri&l upon the tollowillg oha.rgea 
· and. 1pecifica.tions 1 

CHA.RGE Ia Viola.tion of the 92nd Article ot War. 

Specitioa.tion.a In that Priva.te Firat Clus Austin .&.. JloCa.raon, 
Headquarters and Service Compa.ny, 6th Engineer Combat Battalion, 
APO 6, did, &t APO 6, on or- about 18 September 1946, Yith :malioe 
aforethought; willfully, deliberately, feloniously, unla1rtull7· 
and with pre:Qleditation, kill one Whang, Chang Ho, a. human 
being, by repea.ted blow• of a bluut instrument on the hea.d. 

ClD.RGE II1 Viola.tion of the 93rd A.rtiole of We.r. 

Speeitioa.tion la In that Private Finil Clus Austin A • .MoC&raon, 
•••, did, a.t .APO 6, on or about 18 September 1946, nth inteJ:tt 
to oommit a felolJ1', viz murder. oommit &n.a.u.a.ult upon Kim. Yong 
Jun, by willfully· a.nd feloniously- shooting the aa.id Kim, Yong 
Jun in the right leg,_ the chin and the. arm··with & pistol. 

Speoitioation 2a In that Private Firet Cla.ss Autin.&.. MoCaraon, 
~ •••• did, at APO s. on or a.bout 18 September 1946, with intent 

to oommit a telolJ1', viz murder, ocmmi:11··-an uaa.ult upon Kim., 
Yeiig Jun by- willfully and telon.ioualy- ohotiag the said Ki•, 
i:o_ng Jun with his hand• a.nd. his a.nu. 

Speoitio&tion. 31 In that Priva.te First Cla.aa Austin. J.. :MoCa.raon, 
...,, did, at APO s. on or about.18 September 1946, with intent 
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to oommit a felony, viz murder, commit an assault upon Jloon, 
Kyong Sand, by willfully and feloniously striking the said 
Moon, Kyong Sand on the head with a. blunt instrument. 

Specification 41 In that PriTate First Class Austin A. Mccarson, 
•••, did, at A.PO 6, on or about 18 September 1946, with intent 
t~ commit a. felony, vi~ robbery, commit an assault upon Cha, 
Jung Ok by foroe and 'rl.olenoe and by putting him in .tear, 
feloniously searoh the person of ·the said Cha, Jung OJc;. 

Specification 51 In that Private First Class Austin A. ~oCars~n, 
•••, did, at A.PO 6, on or about 18 September 1946, wi~h intent 
to do bodily ha.I~, commit an assault upon Cha., Jung Ok by 
striking him on the head and body with his fist~. 

CHARGE III1 Violation of the 94th Artiole ot War. 

Speoifioation1. In tha.t PriT&te First Cla.ss Austin A. Mccarson, 
•••, did, at APO 6, on or ·about 18 September 1946, knolrin,gly 
and willfully apply to his own use -.nd benefit one (i) 3/4 
ton weapons oa.rrier of the -value of more than $60.00 property 
of the United States furnished and intended tor the military 
servioe thareot. 

NOTEa The charges and speoifioations agaimt aocused Higgs ·are 
identioal with the a.boTe, aoouaed Higg's name being substituted 
for that of acoused MoCarson. 

Ea.oh a.coused pleaded not guil~y to and wa.a found guilty of all charges and 
specifications. No evidence of aey previous conviction was introduoed as 
to either accused. Each accused was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due and to 
be confined at h&rd labor, at suoh place e.a the revie,ring a.uthority might 
direct, for the term of hia natural lite. The reTiewing authority approved 

'· ' , fthe sentence as\ to ea.oh accused, designated the U.S. Penitentiary, :McNeil 
Island, Washington, or elsewhere a.a the Secretary of lfa.r might direct, as 
the place or confinement and forwarded the record ot tria.l for action under 
Artiole of War 6ok. 

3. Evidence as to Charge I and its Specification. 

About 7a30 p.m. on 18 September 1946 the two &00used., accompanied by · 
Privates Yentzer and Beaty, left the motor pool of Headqua.rters a.n.d.-Servioe 
CompeJ:lY, 6th Engineer Combat Battalion, in a. 3/4 ton weapons oarrier. Ao• 
cused MoCa.rson drove the vehicle (R. 9,34,41). According to Yentzer'• tes
timony, the party then pro~eeded toward Tongna.e, Korea, to look for "some 
Korean women." On the way they met a jeep driTer who told them tha.t the 
Korean.sin Tongna.e "were acting up." whereupon some rooks were gathered 

2 
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up and put in the b&ck of the weapons carrier. The group then dron on 
to Tongnae and, ~inoe "nothing happened,• they turned aroUlld f.lld •tarted 
baok•.On the way baok. and ·about 35 or 45 minutes after leaving the motor 
pool, they saw a Korean on the road and "bro of the occupants of the truck, 

! Rigg• and Bea.ty, got out and uked him it he knew where •some Korean 
; women• could be found. The Korean •tarted giving the two men "a bad time8 

and. Yentzer, who "hated those Koreans ~ way, 11 got off the vehicle am 
hit the Korean a fe,r times. The Korean ran a.wa.y and Yentzer followed him 
i~to a rice ·paddy where a fight enaued. After the fight, alld on hiis ny 
out of the rioe paddy, Yentzer saw Beaty·going into the rioe paddy in the 
direction of the Korean and noticed tha~ Bea.ty dropped a pieoe of paper 
(R. 37,39,40). . · . . 

In hi• pre•tria.l statement, admitted in evidence aa prosecution'• · 
exhibit 4 (R. 45), accused 1loCar1on stated that he had remai:ned by the 
truo.k when Yentzer "tried to oatoh• the Korean and that although he heard 
scuffling in baok of the tl"uck he "couldn't eee them.JS .Acoused Higgs, in . 

. his pre-trial statement admitted in evidence as prosecution'• exhibit 5 
(R. 45), stated that ::.the ··.:. Korean had run into a rioe pe.ddy- about; 250 

- feet away from the truck a.nd that only Yentzer a.nd Beaty had taken up the 
pureuit. Yentzer and Beaty returned to the vehicle "without saying a. word 
about what took place." . , · · . . · ~, 

About 8100 p.m., 18·September 1946, a Korean ft.rmer saw a truck stop 
· a.bout 50 •steps• from his home in 'l'ongnae. J. •step• is the ~uiva.lent; ot · 
the length of a man's body. American- voioes emanated hom the truck, whioh 
remained parked a.bout five minutes. It was very dark at this time (R. 10. 
11). .&._Korean fa.otory worker, llho lived in the same vicinity as the 
farmer (R. 14), heard the aound of mixed .American a.nd Korean Toicea oOllli:ag 
from a nea.rby pa.ddy tield a.bout 8 o 1 oloolc the same evening. These voioe• 
continued five or six minutes, finally beooming a.ngry and •horrible.• the' 
Korea.n "voioes• crying. After the TOicea .had ceued an American truolc · 
pu,ed the taotory.worker'a home•. It wu dark a.t this time and there were. 
no street lights on the road (R. 11-13). The next morning. the body ot , 
Whang. Chang Ro, a Korean, was found in a rice paddy about 60 "steps" trom _ 

.· ·the factory worker's home. A llip of paper was lying near the oorpae and 
· the condition of the surrounding gromid gave the impreasion that a struggle 
had occurred. The death- of' Whang, Chang Ho, ha'1 been cauaed by concuasio:n 
o£ the brain which, in,turn, had been oauaed by heavy blows ham. a 11blW2t · 
pole or &Ollle strong fist• (R. 14,15,19,24J Proa. Ex:. 1). 

hidenoe a.a to Charge II and i ta Specifications 

Yentzer testified that after the incident in the rioe paddy he got 
bacl!;_ in the weapons oarrier and the group of four men proceeded on their , way. 
About fin or ten minutes later they came upon another Korean. They a topped 
and-Higgs and Beaty got out to inquire of the Korean where some. women might 
be found. .An argument developed and Yentzer, -hearing the Korean use some 
"swear word.a. which he understood, also got out of the tru.ok and •,tarted 
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waa dri 'ViDg e.nd Higgs sa.t in the front seat wlth him. Yentzer and Beaty 
were in the back and, nau the way down the ro&.d, Yentzer wu beating the 
Hell_ out of thia Korean. 11 They turned into the road lea.ding to Hot . 
Springs and sometime later tho weapons carrier went into a ditch when 
MoCarson failed to. ta.lee a sharp curve. Yentzer and Beat:, then threw the 
Korean out of the truok and Yentzer drove the vehicle out of the ditoh. 
After they had gone about one hundred yards, Yentzer started crying' and 
shaking. Beaty then told Yentzer. to stop the truck and, taking C1Ver the 
wheel himselt, ho drove the party baok to the motor pool (Pros.• Ex. 6). 

The charge of qua.rtera at the motor pool testified that aocused, 
Yentzer and Beat:,· returnal to the motor pool in the woe.pons Ca.r?'.iei: abou:t 
10a30 p.m. Yentzer's clothes were bloody, Beaty had a little blood on his 
trousers leg and the weapons carrier.had blood all over the ba.ok of it. 
He noticed no blood on either acoused am·told Yentzer to burn his clothes, 
which he did (R. 34). According to Yentzer, all of the four members of 
his party had ·some whiskey out of -a "coke u bottle which they had brought 
along with them, but all did not imbibe ·the sa:ine amount. Higgs, in his 
pre-trial· statement, sa.i~ that he was not drunk and that "Yentzer and Beaty 
were pretty drunk, but MoCarson wasn't so ba.d 11 (Pros. Ex. sj' .R. 39). · 

Kim, Yong Jun, of Pus~, Korea., and Cha., Jung Ok, Kim's visitor a.nd 
friend, noticed a "middle aise truck" coming down the road towards Kim's 
home about 8a40 p.m. on 18 September 1946. They went out to the road to 
investigate and heard American voices in the truck when it stopped near 
thM. Some American ~oldiers got out of the truck and one of them pointed 

,a pistol at Cha_'s neck. Another soldier, a "little G.I." beat Cha. and then 
· went through his 'pockets but found nothing there. After again bee.ting Cha, : 
the little soldier went over to Y..im and Cha was successful in eluding the 
soldier who.was pointing the pistol at him. llhile _Cha was being a1saulted, 

· Kim was also being held at gun point, first by o'ne and then by another of 
the group of soldiers. A 'third soldier beat him, pushed him into _a ditch 
and then pr~oeeded to choke him•. Still another soldier pulled Kim's assail
ant away from him and then one of t~ attackers fired three shots, wounding 
Kim in thee.rm, leg and chin (P.. 25,26,28,29). Jung, Ha Soo; Kim's mother, 
witnessed. the assaults upon her 'son and Cha, _and was herself searched b,J · ' 
one soldier while another pointed a pistol at her. After the search the 
two soldiers led her to her room which was also searched (R. 31). Neither 
Kim, Cha, nor Jung, Ha Soo, could identify either accused as 'being among 
their assailants on the night of 18 September (R. 25~28,30). -

" \ I . 

Moon, Kyong Sand, of Pusan, Korea, was walking a.long the road on his 
. way home from Hot Springs· on the night of 18 September 1946 when an .American 
truck stopped hear him. The truck was •about middle size" with benches on 
both sides. In the truck were "five• .American soldiers, one ot whom jumped 
out of the truck and struck Moon.· When Moon sought to escape, the driver, 
of the truck pointed a. rifle a.t him and the remaining aoldi!3rs in the vehicle 
got out. Holding Moon by his legs and arms, the sol~iere loa.ded him into 
the truck. In the truck, ho was he.ld by one soldier while another went 
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a row with him." Higgs am Beaty asked Yentzer.to "get ott" the Korean 
and, when Yentzer failed to comply with their request, Higga pulled him 
off and Beaty shot the Korean three times. After the, first shot the 
Korean tell down but immediately got up and started to run away. The 
other two shots were fired while the Korean 1'8.8 in flight. The party 
then reassembled in the weapons carrier and drove a.way. Somewhere further 
along the road, they •picked up't still another 'Korean. While Yentzer and .. 
this Korean were "having it out" in the back of the truck, aoouaed Mccarson, 
who was driTing, failed to negotiate a curve and the vehicle went. into a 
ditch, throwing the Korean out. Yentzer got in the drinr'• seat a.nd 
drove the vehicle out of the ditch. H.e saw the hea.dlighta of another ; . 
vehicle approaching from the rear and stopped to let this vehicle pass.· 
Yentzer then lost consciousness and did not revive untirhe arrived back 
in the motor pool. Yentzer did not see either accused hit or threaten with 
a. gun "aey Korean". He had taken a pistol with him and ha.d given it to · 
Beaty (R. 37-41). 

Accused Mccarson, in his pre-trial statement, said that after leaving 
the vicinity of Yentzer•s first encounter, the party proceeded to a littie
village and stopped about fifteen yards in front of three Koreans. Yent~r 
and Beaty got out of the truck and started "scuffling" with them, but the 
two accused ·remained in the vehicle.· MoCarson heard a fMr shots tired. · 
Yentzer and Beaty then came back to the weapons oa.rrier "laughing" and the 
four men continued their journey. Further on, someone yelled, "StopJ" and 
MoCarson brought the vehicle to a halt in front of another Korean. Yentzer. 
tried to catch this Korean and McCarson "took the truck up to where they 
were." Yentzer put the Korean in the truck and he and Beaty proceeded to 
beat him while the vehicle was under way. Mccarson told Yentzer t~ get~ 
rid of the Korean. but Yentzer refused to do so. MoCarson went oft the 
side of the road while ma.king a turn and refused to drive the truck further. 
the Korean having disappeared in the meantime. Yentzer then drove baok . 
to the motor pool. Neither accused had actually beaten a:ay of the Koreana 
(Pr01S •. Eit. 4). . 

In his pre-trial statement, aooused Higgs stated that after the oo• 
currenoe in the paddy field, he and hi~ three friends traveled "down the 

· road II a.bout three miles to· a. place where two Korean men and one woman were 
standing by. the side of the road. Yentzer and Beaty jumped out of the · 
weapons carrier and "grabbed" one of the Korean men. Higgs got out of the 
vehicle and went to a nearby house to warm his· hands over a pot of coals. 
,~lien he came baok to the truck he noticed nthe" Korean running and stag• 
gering towards a clump of tree_s and saw Beaty £ire three or four shots a.t 
him. A.fter the four soldiers were a.gt.in reunited in the weapons carrier they 
drove away•. 'lhey had gone a.bout six or seven miles when Ye~tzer called out 
to another Korean who fled at their approach. Yentzer jureped out of the ve
hicle and pursued this Korean until he caught him.. MoCarson stopped the 
truck in front of Yentzer, and Higgs and Beaty., got out. Yentzer. assisted 
by Beaty, put the Korean in the truck and the party drove off again. McCar~on 
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throu6h his pockets. After a while, he was unloaded from the truck. at 
which time a.ll 11 five• soldiers .dismounted and set upon him. One of the 
soldisrs hit him over the head with an iron pole, at which time he "al
most fainted." Recovering from this blow, he sought to ward off a.nother 
with his hands and four of the fingers of his left hand were broken~ 
Moon then fell to tbs ground unconscious and did not revive until about 
two hours later. Not being able to stand up. he crawled to the nearest 
village where he was given aid. Moon was unable to identify either accused 
as having taken part in the attack upon him (R. 31-33). 

Evidenoe as to Charge III and its Specification 

The charge of quarters at the motor pool of Headquarters and Ser"dtce 
Company. 6th Engineer Combat Be.ttalion, was the dispatcher of motor vehicles 
for that organization on 18 September 1946. He testified that the 3/4 ton 
weapons carrier taken from the motor pool by aocused and their two companions 
on the evening of 18 September belonged to Headquarters a.nd ~ervice Compaey
and had not been dispatched to any one of the four men by him (R. 34,36). 
Yentzer. in his testimoey, arxl accused, Y:oCar~on, in his pre-trial statement. 
said that the charge of quarters had given them permission to take the ve
hicle (R. 41,42J Pros. Ex. 4). It was stipv1ated by and between the prose• 
cution. defense counsel a.nd both accused that the V?,lue of the 3/4 ton 
weapons carrier referred to in the Specification to Charge III was more 
than ISO (R. 42). 

Evidence for the Defense 

J Ea.oh aocused, having been inform!ld of his rights a.s a witn~ss. elected 
to remain silent (R. 47). 

4. 'Discussion 

Charge I and its seeoifioation 

Since the evidence tends to establish that the blows whioh killed Whang, 
Chang Ho, were struck by Yentzer or .Beaty. or both, and not by either MoCarson 
or Higgs. the findings of guilty of Charge I and its specification as to each 
aooused must necessarily be predioated on the theory tha.t acowsed were aiders 
and a.bettors. 

Mere physical presenoe at or about the eoene of a. o rime is .not sufficient 
to make one an aider and a.bettor. There must be a mental as well as a physical 
presence, that is, a.n awareness of wha.t is a.bout to happen or of what, based 
on the common experienoe of :mankind, is likely to take plaoe and, at leas~, · 
a. oo~plicitous aoquieacenoe in the· event. Thus. on the one hand. it has been 
held that one who voluntarily associates himself with others in the execution 

· of an unlawful design of so desperate a.. oharaoter that it must ordinarily be 
a.ttend,ed with great hazard to life is responsible for a. murder committed by 

6 



.,.d.'/) 

his companions in the perpetrati?n of such design. even though neither he 
nor his confederates specifically intended to take life and even though he 
rendered no active assistance. was not a.n eye or ear witness to the criminal 
a.ct or had forb_idden his companions to kill (CM 248793, Bs~eBR 50 BR 2l ,26J 
CM 314939, Greene,6 Bull. JAG 281J CM 302791, Kaukoreit, 7, 23; · 
CM 259308, Hall, 3 BR (NATO-MTO) 119. 125J CM 291497, Miller, 22 BR (ETO) 
55,60J Co!!lllloii°wealth v. Lucas, 2 Allen (Mass.) 170J Commonwealth v. Devereaux, 
256 Mass. 387). On theclther hand, it has also been held that one is not 
to be held liable for a sudden homicide which could not reasonably have been· 
anticipated committed by his _associates during the course of a joint venture 
not ordinarily attended by great hazard to life or limb where he has done 
no overt act aiding or encouraging the crime. And one's mere presence at 
or about the scene of a homicide, standing alone and unaccompanied by pre
concert in some plan of action likely to result in death or great bodily 
harm, is to be considered an overt act of encouragement of such homicide 
only where the circumstances point to his consent thereto and his- concurrence 
therein (CM 310421, Smith, 23 BR (ETO) 193,199, 5 Bull. JAG 155; CM 312657. 
Reck, 5 Bull. JAG 20?;CM 314821, Ruiz; CM 200047, Raleigh, 4 BR 233,235; ' 
CM283439, ~, 12 BR (ETO), 239,252). 

In the instant case, although it appears that the .bro accused and their 
companions went to Tongnae in search of "some Korean women," the evidence 
does not warrant an inference that, before the killing, ~here was any com
mon plan to gratify their lustful desires by means of overriding all opposi
tion thereto through foroe and violence if that should prove necessary (see · 
CM 286135, Bailey, 18 IR (ETO) 157). Also, the fact that accused and their 
party had obtained a. supply of rooks &fter having been infonned that the 
Koreans were "acting up" is as consistent with a.n inferenoe that they were-· 
preparing for self-defense as it is with an inf~rence that they were laying 
plans for an unprovoked assault upon the native populace. The evidence, 
then, fails to show that prior to the alleged murder accused, Yentzer and 
Be,ty were engaged in a 00I1U110n enterprise of a nature likely to result in 
homicide. This being so, we must next inquire whether the proof will support 
a conclusion that either accused committed an overt aot aiding or enoouraging 
the killing of Whang, Cha.ng Ho (CM~• ~, P• 201). 

It may be considered, in a sense, that the presence of both acoused 
about the weapons carrier would tend to and probably did lend some encourage
ment to the actions of their friends Yentzer .and Beaty in the nearby paddy 
field. Such encouragement a.a _this, however, is not a. sufficient basis for 
holding accused criminally responsible, for, as we have already seen, one 
does not become an aider and abettor by reason of his mere presence, no 
matter how encouraging such presenoe may be to the person who actually com
mits the criminal aot, unless it is accompanied by oiroums~ances indicating 
accused's consent to and concurrence in the acts being committed. The en
couragement must be intentional on the part of aocused and, when the ele
ment of preconcert is la.eking as it is here, it must be shown that accused 
had otherwise been put on notice as to what was about to occur. This the 
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proof herein fails to do, for there is no evidenoe that either aocused 
oould s~e what was happening in the rice paddy or that they had a.ny know
ledge whatsoever of th~ se~ious a.nd deadly nature of the struggle betwe~n 
deoeased and Yentzer or Beaty. 

We are of the opinion, therefore, e.nd so hold, that the findings of 
guilty of Charge I and its specification as to each e.ocused must be set 
a.side. 

Chuge II a.nd its Specifications 
)

Although neither accused was identified as being at the ~cene of the 
various assaults upon Kim, Yong Jun, and Cha, Jung Ok, or at the scene of 
the assault upon Moon, Kyong Sand, by any of the Korean witnesses involved 
therein, the· ciroumste.nces surroundinc the commission of these offenses, 
as detailed by such witnesses, bear such a strong resemblance to certain 
of' the activities of accused and thEiir two oompa.nions on the night in ques
tion, as described by Yentzer and each accused, as to give rise to a fair 
and reasonable inference that the members of this quartet were the American 
solcj.ers referred to by the Koreans. The court thus had before it evidence 
which would warrant a determination that both aooused actively participated 
in these assaults, if, indeed, they did not commit some of them with their 
own hands. As to the assault by choking upon Kim, the court could well 
have conoluded that the interruption of this assault by one of the soldiers, 
even if he were one of the accused, was merely for the purpose of clearing 
a field of. fire for the shots immediately thereafter fired by another of 
their number. As to the assault with intent to do bodily ha.rm upon Cha. 
though alleged in the specification to have been committed by the use of 
fists alone, the circUll'~tances attending the violent.fray of which this 

1 assault was but a. part clearly show an intent to inflict the gz-ee,test 
corporal hurt possible upon the Koreans attacked. Having regard to the 
common experience of mankind. it cannot be said that.it is impossible to 
do great bodily ha.rm with fists to one who is held defenseless at the point 
of a gun, as was Cha (State v. Grimm. 206 Iowa. 1178, 221 N.W. 804J People 
v. Schmidt, 66 Cal. App7'12d) 253, 162 P (2d) 1021). 

At the very least, having regard to the rules we have stated a.bow, 
there was ample proof to support a finding that accused were present during 
the progress of the assaults here decried under suoh circumstances as would 
make them aiders and abettors·thereto. For one to stand.by sympathetically 
in the presence of a vicious onslaught upon the person of another by his 
associates, without resentment toward his acting confederates and without 
concern for the victim. knowing or having reason to know that the aggres
sion he is witnessing w.ay run the gem.ut of violence, extending to attempted 
robbe17, murder, or other heinous crime, is in itself evidence from which 
the triers of fact may fairly infer-that he lent his approval to and 
cooperated in the particular assault committed (CM 285969, Sanders, 10 
BR·(ETO) 255, 266J CM 300447, .E!!!,, 29 BR (ETO) 129,134J People v. }lartin. 

8 

http:stand.by


12 Cal. {2d) 466, 85 P (2d) 880.883J ~ v. Kneedy, 232 Iowa 21, 3 N.W~ 
(2d) 6ll.615J Peo~le v. ?Jarx. 291 Ill. 40, 125 N.E. 719, 722J 9 Ha.lsbury'• 
L&ws of England ( d Ed) ~note h). By virtue of Section 332 of the 
Federal Criminal Code (18 u.s.c. 550), which is applicable here, a prin
cipal in the second degree at common law, that is, a.n aider and abettor, 
becomes a principal in the first degree and, u such, is a.a criminally 
responsible for the acts of his oonfedera.tes a.a t.liough he had comnitted 
them h1J11Self (CM Sanders, supra.). 

Charge III and its Specification 

Since the court could disbeliev~ the testimony of Yentzer and re.fuse 
to give credence to the pre-trial statement of accused Mccarson to·the ef
fect that they had been given permission to take the 3/4 ton weapons oarrier 
from the motor pool, accepting instead the testimony of the dispatcher to 
the contrary, the f'lndings of guilty of this charge and specification as 
to each accused are legally supported by the evidence (par. 78!_, MCM,19::S). 

The Sentence 

Fram th9 proof adduced a.a to Specifications 1, 2, 4 and 5 of Charge II 
as to ea.oh accused, it is apparent that the various assaults therein alleged 
and of which each accused was found guilty~ although no one of them was 
lesser than and included in 8JlY other, were all committed at the same time 
and place as part of a general melee and resulted from substantially a. 
single application of for~e i..nd violence. Therefore, as to these speci
fications, ea.oh accused should be given a sentence based on a single as
sault, that.which carries the most severe punishment; and is, therefore, con
sidered the most important aspect of the criminal act committed, in this case, 
assault with intent to murder ·(cM 231710, Bearden, 18 BR 277, 284, 2 Bull. 
JAG 187J CM 313544, Carson, 5 Bull. JAG 202}. Thus, the maximum oonfiuament 
authorized u to each. accused for all of the offenses as to which ea.ch may 
legally be held guilty is forty-five years. 

I 5. For the reasons stated, the Boa.rd of Review holds the record of 
trial legally insufficient to support the findings of guilty of Charge I 
and its specification as to each accused, legally sufficient to support 
the findings of guilty of Charges II and III a:rxl their specifications a.s 
to each accused a.nd legally sufficient to support only so much of the sen
tence a.s to each accused as involves dishonorable discharge, forfeiture ot 
a.11 pay and allowa.noes due and ~o become due and confinement at hard labor 
for forty-.fi ve years.· · 

~~Judge.Advocate 
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WAR IEPARTMENr 
In the 01'f'ice of' The Jmge Advocate General 

· Washington, D. c. 

~AGH - CM .321952 
,(;I 

.· ·'' 

UNITED STATES ) FO'IJRrH ARMY 

'"'· 
Captain HlRRY C. W1LLIS 
(0-1534651), Medical 
Administrative Corps 

~ 
) 
) 
) 
) 

Trial by a.c.M., caivened at 
Fort Sam Houston., Texas., l 
April 194?. Dismissal., total 
f'crf'eiturest and ccmfinement 
f'or five (5J years 

, 

OPINION of' the BOARD OF m;VIEW 
HOl"l'EmTEIN., SOLF., and SMITH., Judge Advocates 

. 1. The record of' trial in the case of the orticer named above bas 
been examined by the Board or Review and the Board submits this., its 
opinion., to The Judge Advocate General. 

2. _ The accused was tried upon the follor.ing Charges and Speci!i
cations 1 

CHARGE Ia Violation of the 61st Article of War. 

Specifieatiau In that Captain HaITy c. Wallis, Medical 
Administrative· Corps, 99.t.oth Technical Service Unit., 
Surgeon General's Office., Headquarters., Brooke J.rmy 
Medical Center, Fort Sam Houston., Texas, did., while· 
en route from Camp Polk., Louisiana., to _Brooke Army 
Medical Center., Fort Sam Houston., Te:x;as, an or about 
,'.31 December. 1946, absent himsel! 'irithout proper leave 
from the service or the United States., and did remain 
absent without leave until be sUITendered himself at 
Brooke Army Medical Center., Fort Sam Ho~tcn, Texas., 
on or about 6 February 1947. 

... CHARGE Ila Violation of' the 94th .Article of War. 



(422) 

Specitication la· In that Capt,a:in Harry c. Wal.lia, Medical 
.A.dmin1strat1ve Corps, 9940th Tecmical. .Service Unit, 
Surgeon General •s O!fice, Headquarters, Brooke .A.nq Jifed-

.. ioal Center, Fart Sam Houston., Tens, did, at Tinker 
Field, Oklahoma., ca er.about 30 December 1946, present 
fer payment a claim in the amO\lnt o:t Seven Hundred Dol
lars ($?00.00) against the United States by ·presenting 
said. claim to J. c. Costigan, Jr• ., Majer., Finance Officer 
at Tinker Field, Clkl&hOJ11L, an of:ticer o:t the United States 
duly authorized to pay such claim, :tar services alleged to 
haw been rendered to the United States by the said Captain 
Harry c. Wallia :in the tnont.hs o:t November 1946 and Decem
ber 1946, which claim was false and fraudulent and was then 
and there knOllll to be false and fraudulent by the said 
Captain lJarr7 c. Wallis, in that the said Captain Harry c. 
Wallis bad theretofore, on er about S December 1946, at 
Camp Polk,. Louisiana, and ca er about 2.3 December 1946, 
at Hot Spr.-ings., .Arkansas, received partial pa.ym;,nts 1n the 
amounts o:t Seventy-Fi•• Dollars ($75.00) and Two Hundred·' 
Dollars ($200.oo), respectively, for the months of Novem
ber 1946 and Decenber 1946. 

·Speci:t1cat1ons 2 to 6,. :inclusive, o:t Charge II are identical 
with Speci!'ication l, except as to names, places, amounts, 
and dates wbich are a., .tollon in the speci.ticaticns 
indicateda 

Place Date .A.mount Finance Officer 
ot ot o:t to Whom 

SJ;!2C1 Or.tense Offense Cla~ Presen:ted 

2 Finance Otfige, t51 8 Jan '47 $721.40 Col Harr7 Foster 
San Francisc.o, Calif 

.3 JlcClellan Field, C'.ali:t .3 Jan 147 721.,40 Lt Col LJ3 • Graham 

4 Camp Beale, Calif ,: 9 Jan 147 721.40 Lt Col William J.. 
Sarcander 

s Las Vegas J..rmy. J.ir B.,se 6 Jan '47 721.40 · Capt R.c• .A.ttertca 
Las Vegas, Nev 

6 Finance O!tice, l51. 7 Jan '47 721.,40 Lt Col A.A. Yozle7 
... , Los J.ngeles., C&lit 
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CHARGE Ina Violation or the 95th J.rticle of War. 

Specification 11 In that Captai. n Harry c. 'IV'allis, Medical 
Administrative Corps, 9940th Technical Service Unit, 
Surge en General's Office, HeadqU:1.rters, Brooke Army· 
Medical Center., Fart Sam Houston, Texas, did, at Hot, 
Springs, Arkansas, on ar about; 23 Decelli:>er 1946, with 
intent to de:traud, -wrongfully and unlawfully make and 
utter to Arkansas National Bank, Hot Springs, .A.rkanaas, 
a certain check, in wards and figures as follows, to.
wit: .. . . 

Camp Polk, La 
He&....i}).P~-AH. - 23 Dec 

Rapides Bank & Trust Co 
~NiAS-NA'l!-l-QNAL. :B.\Nii 

iI~ Sp!"ings, Ai'h. 

Pay to ______sh...___________ or bearer $25.2.2ca__ 
. 

0Twenty-five & .0/100 - - - - - - - - - - - - - - - DOLIARS 

H C WALLIS Capt 
0-1534651 

and by nsans thereor, did fraudulently obtain from the 
Arkansas National Bank, Hot, Springs, Arkansas, the sum 

" of Twenty-Five Dollars ($25.00), United States currency, 
he tha said Captain Harry c. Wallis., then well knairing 
that he did not. have and not, intending that he should 
have sufficient funds in the Rapides Bank and Trust 
Contf6llY, Camp.Polk., Louisiana., for the payn3nt of said_ 
check. 

Specificati~ns 2 to 13, inclmive., are id€1'ltical in substance 
with Specificaticn 1 with .the except:.icn of nam3s, places, 
amounts, and dates which are as follows in the specifica-
tions indicated1 · 

Payee and person 
Place Date of Am't of to Whom uttered 

of Offense Cb:lck Dra110e (if payee is 
Spec.· Offense and ot and J.m 't Bank "cash" it is 

Check Rec'd not.ad 
Hot Springs, Ark 26 Dec '46 50.00 Rapides Bk, & Tr, Co .Ark- Nat 11 Bk 

Cp Polk Facility (Cash) 
2 
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Payee and person 
Place Date ot .lm't ot to Whom Ut;tered 

of ottense Cbeck Drane (if' payee 1s 
Spec•. Offense and of' and .A.m't Bank •cash• it is . 

Che Rec'd 
3 #Kansas City-, Ko. ·21 Jan ]J.51* 1st Nat 'l Bk of' Mid-Continent 

Salt Lake City- 1irl1nes 

4 lrulsa, Okla• 22 Jan '47 3.3.18* 1st Nat 'l Bk of' Mid-Con t.inerrt 
Salt Lake City- 1irllnes.. 

s II Nn Orleans. 23 Jan 147 2s.71 ,1st Nat 11 Bk of' Krauss Co, New 
ta.' Salt Lake City at-leans, I& 

.. 

6 #Pensocolf., na. 28 Jan '47 365.00* 1st Nat 11 Bk ot Elebash Jewlr;y 
San Antonio Co. 

7 . #Brookle;y Fld, 28 Jan '47 so.oo. lat Nat 11 Bk of Post Exchange, . 
A.la•. :Uobils, Ala Brookley Fld 

(cash) · 

8 #Brookley- Fld• 28 Jan 147 15.00 1st Nat .'l Bk of Brookle;y Fld 
Ala. Mobile, Ua otf'icers ' lfess 

(cash) 

·9 ' #Chicago, m. 2t:> Jan 147 · 60.84* lat Nat 11 Bk of Braniff 1ir Lin~s 
Ft Sam Houston 

lO #Aberdeen Pro'f 3 Feb '47 20.00 1st Nat 11 Bk of Off'icera I Club· 
_ Grd, lkl. N.Y. City A.berdeen.Pro'f 

Ord, (aa.sh) 

11 I/Ft Wadsworth, 4 Feb 147 so.oo 1st Nat'l Bk of Ft Wadsworth· 
B.Y. 1berdeen, Md Poet Exchange 

12 ffashingtcn,D.c. 2 Feb 147 25.00 1st Nat 11 Bk.of .lmbaset.d.or 
.San .Antonio, Tex Hotel (cash) 

13 I/Ft. George o. .3 Feb 147 25.00 1st Nat 11 Bk of' Ft George a.·, 
lleade,Yd 'B. Y. City Meade Exchange 

IJ Specit1cat1ona .3 to 1.3, inclusive, instead ot alleging insufficient tunda, as , 
1n the case ot Specitication 1, read as :f'ollon 1 •* * * then wll knOlf'ing that 
he did not have and not intending that ha should haw any account with• the 
respctive drawee banka named in each of' the apeciticatiCllS, •tar the payment. of' 
aaid check.• . 

4 
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Speci.f'icaticp 31 Amount ot check is $13.51. As to value obtained b7 
accused, the specitication reads"*** did traudulentl1 obtain from 
:W.d~ontinent Airlines, Inc., Kansas Cit:,, Missouri, one ticket for 
passenger air transportation trom Kansas City, Missouri, to Tulsa, 
Oklahoma, in the amount ot Thirteen Dollars Fitt1 Cne Cents ($13.51} 
* * *,. . . 
Specification 41 .A.mount of check·is $33.18. As to ftl.ue obtained by 
accused, the specification reads •* * * did traudulentl;y obtain .from 
Mid~ontinent Airlines, Inc., Tulsa, Qclahoma., ·a ticket far passenger 
,-11" transportation in the amomt ·ot Thirt,,-Three Dollars and· ~ighteen 
Cents ($33.18}, * * *. . , 
Specification 61 Amount bf' check is $365.oo. As to value obtaine·d 
the speoitication reads "* * * did fraudulently obtain !rom the said 
Elebash Jewelry Company, Pensacola, norida, one star sapphire ring of 
the value or about Three Hundred Sixty-Five Dollars ($365.00), * * *" 
Specilicaticm. ·91 Amount or check is $60.84. As to valm obtained the 
specificaticn reads "* * * did fraudulently obtain !rom the Braniff Air
nys, Chicago, IDinois, one ticket tar passenger air transportation .from 
Chicago, IDinois, to San Antcnio, Texas, in the amount or Sixty Dollars 
and Eighty-Four Cents ($60.84}, * * *" 
The accused pleaded guilty to, and was .f'ound guilt1 of., all Charges and 
Speci!ications. No evidence of prertoua convictions was :introduced. He 
_11M sentenced to be dismissed the service, to .tor.f'eit all pay and allow
ances due ar to bec01D9 due., and to be confined at ·bard labor tor ten (10} 
nars. The re'fi~ author:!.ty appt"oved the sentence bm reduced the · 
period ot conf'inenent to .live· (5) years and forwarded the recard ot trial 
far action under Article ot War 48. 

3. 'l'he Beard o.t Review adopts the statement of the evidence and' the 
law comained in the review o.t the Fourth Arm:, Judge Advocate, dated 23 
April 1947.• 

4. The accused is 28 years o.t age., a high school graduate., and is 
married.· li3 enlisted in the Anny 1n March 1939, and 11'8.S discharg,ed fer 
the conffDience of the Govenmmt on 27 November 1942 as a Yaster Sergeant 
and was conmd.ssioned a SecCl1d Lieutenant. on 28 November 1942. He was pro
moted to First Lieutenant on 21 July 1943 and to Captain on 21 November 
1944. Attached to the record ·ot trial are two commendations from f anner · 
camianding o.fficers ot the accmed., cne dated 28 November 19'.4 by Colonel 
Williams. Dow., Regia:ial Hospital., Camp Polk., Louisiana (Det Ex C} and the 
other dated 19 May 1942 by Lieutenant Colonel o. L. Grabul., 57th General 
Hospital, Camp Edwards, l!assachu:setts (Det Ex B}. The latter is a recom
:mmdati on. for appointnent as a Secaid Lieutenant. .ll1D . attached to the 

5 
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record is a reo01111ISndaticn far clemency signed by the defense counsel, 
assistant defense counsel, and by- three members of the court, one of ~ham 
was the law menber. Each of the three nembers of the court recommended 
tmt the period or confinement be reduced to five years. War Department 
records show that accused was punished on 26 September 1945, ,m.der the 
104th .&.rticle at War by- a reprimand fer failure to obe7 an order of a 
supericr officer. · 

s. Tbs court n.s legally comtituted and bad jurisdiction of the 
person and t~ offenses. No errors injuriously affecting the 'substantial 
right• of the accused were . collllllitted. In the opinion of the Board of Re
Tiew the record o:t trial. is legall7 isu!ficient to support the findings of 
guilty o! all specifications and charges and to support the sentence and 
to warram ccmfirmation thereof. .A. sentence to dismissal, total forfeitures, 
and confinemnt at bard labor tar five years is authorized upon a conviction 
or nolatiais of Articles of War 61, 94, and 95. 

' .......,....,..-_____.....,....,.'-+--+----- Judge Advocate 

_/_~~~~~[,.,:2;~;:.;;z~tt:;-·Judge Advocate 

6 
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JAGH-cM 321952 1st Ind 
WD., JAGO, Washington., D. c. 
TO: The Secretary of War. (. 

l. Pursuant to Executive Order No. 9556; dated 26 May 1945., there 
are trans:nitted for your acti.on the record of trial and the opinion of the 
Board of Review in the case of Captain Harry c. Wallis (0-1534651), Medical 
Administrative Corps. 

2. Upon trial by general court-martial this officer was .found guilty 
of absence without leave from 31 December 1946., to 6 February 1947., in viola
tion of Article of War 61 (Spec, Chg I); of presenting six false claims against 
the United States, in violation of Article of War 94 (Specs 1-6., Chg n); an:i 
of making and uttering thirteen worthless checks v.1.th intent to defraud., in 
violation of Article of War 95 (Specs 1-13., Chg Ill). Ha pleaded guilty to 
all Charges and Spaci..fications. He was sentenced to be disnissed the service, 
to forfeit all -pay and allowances due or to become due, and to be confined 
at hard labor for ten years. The reviewing authority approved tha sentence 
but reduced the period of confinement to five years and forwarded the record 
of tria.J. for action under Article of War 48. · 

. 3. A summary of the evidence may be found in the accompanying review 
of the Fourth Army Judge Advocate., Fort Sam Houston., Texas, dated 23 April 
1947, which was adopted in too accompanying opinion of the Board of Review 
as its statement of the evidence and the law applicable. The Board of Re
view is of the opinion that the record of tria.L is legally sufficient to 
support the findings of guilty and the sentence as modified by the review
ing authority and to warrant confirmation thereof'. I concur in that opinion. 

The accused was on leave ·which was to terminate on or about 31 
December 1946 at which time he .was to report'to bis station at Fort Sam 
Houston, Texas. Accused left the home of his wile's aunt in Stillwater., 
Oklahoma., for Fort Sam Houston, but, according to his own testillloey became 
involved 'With a gambler enroute., lost his money and his car, and returned to 
Stillwater. Soon thereafter he sent his wife to Fort Lewis, Washington, to 

,her mother• s home which was near an Arrey' hospital., where his wife could have 
·medical care while having her baby. Accused then left on a trip that took 
him to the West Coast, thence to Kansas City, Cldcago., Tulsa, Cklahana, and 
then by way of New Orleans, Mobile and Fensacola to the East Coast. He 
traveled north through Washington, D. C. and eventually arrived in New 
York. · There he visited his parents, learned his wi.fe had had a_ baby- and 
decided to "tum himself in. 11 He returned to military control at Fort Sam 

· Houston on 6 February 1947. Dlring this trip ha made out six pay- vouchers 
for his pay for November and D:Jcember 1946. The first was for $700., the 
remaining five for $741.00, each. He presented these vouchers to various 
finance offices and received payments which totaled $4407. Be.fore he pre-· 
sented these vouchers., he had already received a partial -payment o:t $75 on 
his pay for November 1946., which was all that then remained due him for that 
month, and a partial payment o:£ $200 on his Decelli>er pay. 
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During his trip, the accused made and uttered,worthlass checks at 
numerous places and to numerous persons and business concenis. O.f' the 
thirteen checks described in the Specifications under Charge III, two 1'18re 
drawn on a bank in which accused knew he had insufficient funds and the re
ma,n1ng checks were drawn on banks in which he had no account. The total 
aioount. o.f' these checks was $761.,30. , 

The only excuse given by the accused for his acts was that he had 
heavy debts incurred by his first wife from whom he "WBS divorced, that his 
second wile was going to have a baby, and he was worried about· the situation. 
He stated that when he started back to Fort Sam Houston from Stillwater, 
Oklahoma, he had only about i4S and he thought he coul.d raise money by 
.gambling. Instead, he lost lvhat little he then had. The accused I s testimony 
shmrs that his family troubles and his .f'inancial difficulties~ have worried 

· him to the point where he took tha desperate course o:t risking everything 
·by gambling, but his conduct in presenting false claims and passl.ng 1VOrthlesrs 
checks is in no way justified thereby. · 

4. The accused is 28 years o.f' age, a high school graduate, and is 
married. He enlisted in the Army in Us.rch 19J1, and was discharged for 
the convenience of the Government on Z'l November 1942 as a Master Sergeant 
and was commissioned a Second Lieutenant on :28 November 1942. He was pro
moted to First Lieu.tenant on 2l July 1943 and to Captain on 2l November 
1944. Attached to tbs record of trial are 'two commendations from former 
commanding officers of the accused, one dated :28 November 1944 by Colonel 
ililliam s. Dovr, Regional Hospital, camp Polk, Louisiana (Def' Ex C) and the · 

· other dated 19 May 1942 by Lieutenant Colonel o. L. Graham, 57th General 
Hospital, Camp Edwards, Massachusetts (Def Ex B). The latter is a recom
mendation !or appointment as a Second Lieutenant. Also attached to the 
record is a recommendation for clemency signed by the defense counsel, 
assistant defense counsel, and by three members of the court, one of whom 
was the law member. Ea.ch of the three members of the court recolll!lended 

• that the period of confinement be reduced to five years. ll'ar Department 
records show that accused was punished on 26 September 1945, under the 
104th Article of War, by a reprimand for failure to obey an order of a 
superior officer. 

. 5. I reconmend that the sentence as modit.l.ed by the reviewing 
authority be confirmed and carried into exeCll~on., and that a United 
Sta~s ~c:1.plinal')" Barracks be designated as the place of confinement. 

6. Inclosed is a fonn of action designed to carry the foregoing 
recamnendation into effect, should such recommendation meet.with your ap- ,. 
proval. 
CM 321952 

2 In4s 
1 - Record oft rial 
2 - Form of !ct.ion 

ca:;:;~:-29a:-~;:;-A~;-i941>:------

THOMAS H. GREEN 
Major General 
The Judge Advocate General 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

JAGN-CM .321970 

UNITED STATES ' .) UNITED STA.TES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Munich, Germany, 4 March 1947. 

Private GERALD E. BOUYEl ) Dishonorable discharge and con-
(42197570), Headquarters & ) .· finement for one (1) year and 
Headquarters Troop, 2nd ) · six (6) months. Disciplinary. )Constabulary Regiment. Barracks. 

HOLDING by the BOARD OF REVIEW' 
JOHNSON, BRACK and BOYLES, Judge advocates 

1. The record of trial in the case of the soldier named above 
-has been examined by the Board o:f Review. 

2. Accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Pvt Gerald E. Bouyea, Hq & Hq 
Troop,. 2d Constabulary Regiment, did at .Freising, 
Germany on or about 28 January 1947, feloniously 
take, steal, and carry away, a Radio, the pro
perty of Pvt. F.lnil F. Zenisek, Service Troop, 
Second Regiment, valued in excess of $50.QO. 

CHARGE II: Violation of the 96th Article ,of War• 
. 

Specification: In that Pvt Gerald E. Bouyea, _Hq & Hq 
Troop, 2d Constabulary Regiment, did at Freising, 
Germany on or about 28 January 1947, have in his 
possession unauthorized weapons to wit: one 6 • .35 
Cal Foreign pistol, and one Cal. 45 US Arrrry pistol 
in violation of par 3 USJiET Letter AG 250 GAP -
AJJO dated 29 April 46, subject: "Disciplinary 
Control. 11 
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· HEi pleaded not guilty to all Charges and Specifications and was f'ound 
guilty of the Specification of' Charge I except the words and f'igures 
•in excess of $50.00," substituting therefor the -.ords and figures, 
•of about $40 .0011 ; of tm excepted words, not guilty, of the substi
tuted words, guilty; gui.lty of Charge I and guilty of Charge II and 
its Specification. Evidence of three previous convictions by SUllJDl8.ey" 

courts-martial were introduced. He was sentenced to be dishonorably 
discharged the service, to f'orf~it all pay ard allowances due or to 
become due, and to be confined at hard labor for one year and six 
months. Tm reviewing authority approved the sentence, designated 
the Branch United States Illscipllnar:y Barracks, Greenhaven, New York, 
as the place of confinement, Md forwarded the record of trial for 
action under Article of' War sot. . 

3. The only question requiring consideration is the eufficiency 
of the evidence to support a finding that the radio proved to have 
been stolen by the accused under the Specification of Charge I bad a 
value in excess of $20.00 in order to support the sentence as adjudged 
and approved by the reviewing authority. 

4. The accused was found guilty of larceny of a radio, value about 
$40.00. The only evidence submitted as to the value of the radio is as 
follows: Private Emil F. Zenisek, the owner of the radio, testified 
that he purchased the radio from 'l'echnican Fifth Grade Miller for. $100.00 · 
in script, that he had several offers of $100.00 f'or it and that the list 
price of the radio back in the States was about $.30.00 to $40.00 (R. 18-20). 
Techmcian Fifth Grade Robert T. Miller testified that he sold the radio 
to Private Zenisek for $100.00 script, that m bought it second band 
trom another man ard traded a watch costing $20.00 for it (R. 25-26). 
ldajor Theodore }l. Ball testified that he owns a radio identical to the 
one alleged stolen and that the list price or his radio bacl( j,n the 
States was $36.50 (R. 32-33). The radio was admitted in evidence and 
was subject to inspection of tha court (R. 12; Pros. Ex. l). · 

5; It has been long established that except as to distinctive 
articles of GoTernment issue or other chattels which because of their 

\ character do not have readily determinable market values, the value of 
personal property to be considered in determ:l n,ing the punishment 
authorized for l.arceey is market value; that is, what it is worth in 
the open market at the time and place of the offense (CM 217051, Barton 
et al, TM 27-255, par. 100£). Proper evidence of market value is the 
testimon,y of someone who, by virtue of bis knowledge and experience, 
knows what that value is. It does not appear that Private Zenisek, 
Technician Fifth Grade Millar or Major Ball ware qualified to testi!)' 
as expert 1d.tnesses or were otherVJisa experienced in the marketing 
of new or used radios so as to competently express an opinion ot the 
market. value of the stolen radio at the time and place of its taking. 

2 
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The tact that Private Zenisek paid $100.00 for tha radio in a private, 
off-market transaction between himsel.f and lliller., presumably a sb:>rt 
time betore the theft, and had also received numerous offers of $100.00 
.for·it from Tarious soldiers., is or no probative ibrce to detemine 
a mark1t value over $20.00. At most., the purchase price and offers 
given for a used article under such circumstances renect a special 
or peculiar value placed upon the article by the indindual pur-
·cbaser to himself and in no way indicates its actual value 1n a 
commercial o~ market. It is an accepted rule that an owner o.t 
·stolen property may not testi.t')" as to its value unless he can also 
qualify as an expert witness.,., nor~ the owner be permitted to 
testify as to any special or peculiar value the propert;y- ma:, haft tor 
him. Neither the original cost ot a second hand article,. nor what it 
will cost to r113place it is sufficient to prove its market value (CK 
268007, )lcKinnez, 44 BR 207; Tll 27-255., par. 100~. J.side .trom the 
incompetency of such testimoIJ1', it is obvious that it a new radio of 
the t,ype stolen sold for $36.;o (back) in the United States and it 
this radio was purchased :for approxl.mately $20.00 b;y ·Teohnician Fifth 
Ora.de Killer shortly before he sold it to Private Zenisek !or $100.00 
in a used ani somewhat depreciated condition., the price or $100.00 and 
similar offers received for it in private dealings between soldiars 
.represents a strictly isolated and inflated price which cannot be 
reliably accepted as a standard o! value applicable to proof of the 
open market value for such articles.j Thus the exorbitant price paid 
or received tor tha used articla as measured by its original new 
market cost is analogous to a "black market" value placed upon it as 
distinguished from its intrinsic worth and under such circumstance 
tbe rationale of the theory of "market value" does not exist (CK 

· 30ll.54., Hµ.t'endi~ lS BR (ETO) 141). In view 0£ the insufficiency 
o! evidence as to value., no reasonable basis was established upon 
llhich the court could legally predicate a finding o! specific value 
in excess of $2:>.00. It is immaterial that the radio itself was of: 
.fered in evidenbe. The market value of a used radio is not a matter 
of such .fixed and common knowledge as to justify a court in takiDg 

• judicial notice of such value (Cll 213952, lle:Yers, 10 BR 296). To 
permit the court on its inspection alone to find specific market 
value 0£ an article "would be to attribute to the members ot the 
court technical and expert trade knowledge w:hich it cannot legally' 
be assumed they possessed" (Cll 208481., Ragsdale). 

Except as provide_d in paragraph 149&, MCM, 1928, page 173., 
it necessarily follows that the findings as to value of the radio 
cannot b"e sustained. The evidence is legally su!ficient to support 
only so much o.f the finding as to value under the Specification as in
Tolves a finding o! soma substantial value less than $20.00. The 
maximum oonf'inement autlx>rized by paragraph 10~ lCll., 1928., for lar-
9eey ot property-· of Talue not more than $2:>.00 is confinement at hard 
labor !or six months. 
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6. For the reasons stated the Board of Review holds the record 
of trial leg~ sut!icient to mpport only so much of the find1 ng ot 
guilty ot the Speci.tication ot Charge I as 1.IIvolves a f'ind1.Dg ot . 
guilt,- of larceny by accused, at tbe time and place and of the owner
ship alleged, of a radio described.in tbe SpecU'ication, ot some eub
stantial value not 1n ucess ·o:t $20.001 legally sufficient to support; 
all other f'ind1.Dgs of guilty, and legally sufficient to suwort only' 
ao mu.ch ot the sentence as providee tor dishonorable discharge, for
feiture of all pay am allowances due or to become due, and .confine
ment at bard labor !or one. year. 

4 

http:described.in
http:f'ind1.Dg


J.lGN CM 321970 1st Ind 

YID, JAGO, Washington 2.5, D. C. 

TOa Commanding General, alited States Constabulary, APO 46, c/o 
Postmaster, New York, New York 

l. In the case of Private Gerald E. Bouyea (42197570), Headquarters 
and Read.quarters Troop., 2d Constabulary Regiment, I concur in the fore
going holding by the Board of Review and for the reasons stated therein 
recommend that only so much of the finding of guilty of the Specification 
of Charge I be approved-as involves a finding of guilty of larceny·at the 
time and place and of the ownership alleged, of a radio descrit>ed in the 
Specification, of some substantial value not in excess of $20.00j &Z!d 
that only so much of the sentence be approved as_ involves dishonorable 
discharge, forfeiture of all pq and allowances due or to become due., and 
confinement at hard labor for one year. Upon taking such action you will 
have authority to order·the_execution of the sentence. 

2. mien copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case., pleue 
place the file number of the record in brackets at the end of the pub
lished order, as follolfS: 

(CM 321970). • 

1 Incl HUBERT D. HOOVER 
Record of trial .Brig~er General, united States~ 

Acting The Judge Advocate General 
\ . ' ... 

' ), 
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