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UAR DEPARTMENT 
In the Offioe of The Judge .A.d-.ocate General (1) 

Waahington 2s. D. c. 

JAGK • CK 317655 
16 JAN 1947 

11:NITED STATES ) 2D IBFAmRY DIVISION 
) 

T• ) Trial by G.C.M•• oonvened at Fort 
) Lewie. Washington. 2 and 3 October 

Captain GARRE'l'T P. WARMENmVEN' ) 1946. Di1mi11al and forfeiture of 
(0-456401). Corpe of .Engineer,.) all pay and allowance, due and to 

) become due exoept one month'• pay. 

--------.---------..----------OPINION of the BOARD OF REVIDf 
SILVERS. Mia.FEE and ACKROlD. Judge· AdTOC&tel 

--------------------~---------
l. The reoord of tri&l in the cue of the officer named above haa been 

e:xamimd by the Board ot Review em the Board submit• this, ita opinion. to 
The Judge Advocate General. 

2. The aocuaed waa tried upon the-following oharges and apecificationss 

ClilRGE I1 Violation of the 94th Artiole of War. 

Speoifioation la In that Captain Gs.rrett P. Warmenhoven. Head
quarter• am Service Comp&n7, 349th Engineer Conatruction 
Battalion, &lgineer 1'ra1ning Center, Fort Lewi.a. Wa.ahington. 
being at the time Commendi.ng Otfioer of Headquarter• and Sern.c~ 
Ca&pa111',349th EzlginHr Comtruotion Battalion. and further beillg 
the Clue •1.." Agent Officer tor Captain B. Diok, FD. the account• 
able diabura ing ottioer. at Fort Lewis, Wuhington. did. on er 
abo\tt 20 June 1946 felonioualy embezzle by traudulentl7 convert
ing to his own use $40.13. public money• of the United Stat••• 
intruated to him by the aaid disbursing officer for the purpose 
of pa~ng Priva.te First Cle.as Don M. Bostwick, a member of his 
nommend. 

NOTE1 Specifications 2, 3 and 4 of Charge I allege embez1lement1 
of the same nature e.1 alleged in Specification 1. the only dit• 
ferenoe being the datea, amounts of mone;y- and the names of the 
enlilted men that should haTII been paid aa indicated belowa 

Names of men and amounts 

2 Z Jul.71946 Teohnioa.l Sergeant Arthur Eiseman $118.40 
Technician Fourth Grade Walter H. 

Townse.ad 78.66 
Private First Class Homer F. 

Marchant, Jr. 25.40 
Mlster Sergeant William c. Hagen 118.86 
Me.ster Sergeant Armand Saltman 88.35 

http:Commendi.ng
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'Names of men and e.mounta~ Date 

3 · 18 Jul7 1946 Teohnioal Sergeant Alexander R. :McPherson $142.40 

4 31 July 1946 Sergeant Attilio Rossi 101.so 

CHARGE IIa · Viola.tion of the 96th Artiole of War. 

Specification la In that Ca.pt&in Garrett P. Warmenhoven., **•., being 
a.t the time Commanding Ottioer ot Headquarter, and Service Company, 
349th Engineer Construotion Ba.ttalion., a.nd further being the Class 
"A.n Agent Officer for Ca.pta.in B. Dick., FD., the a ooountable d.11-
bursixig offioer a.t Fort Lewis., iluhington., and he.Ting been intruated 
with publio moneys of the United States b;y aaid diaburdng o.ff'ioer 
tor the payment of 1oldier1 in hie oommand., did on or a.bout 9 
Jul7 1946, w1th intent to decei Ye aaid &ooountable diaburaing 
officer., o.ff'ioially report to ea.id a.ooowitable diaburaixig officer 
th.a.t the total amount paid enlia ted men ot his oamma.nd on the May 
Supplemente.ry payroll waa $4617. 92, which report was false and 
untrue., and wa.1 knc,wrn b7 aaid Ca.pt&in Wannenhonn to be talae and 
untrue., he well knowing that the total amount pe.id euch enliated 
men of hie command wu only $4577.79, and that the ditterenoe, to 
wit., the sum of f40.13., payable by said aupplementuy·p~oll to 
Priva.te Firat Claes Don M. Bostwick, wu not in truth and ta.ct 10 
paid to as.id soldier., but was fra.udulentl;y retained by said 
Captain Garrett P. Warmenhoven. 

NOTEa Specif'J.cationa 2., 3 a.nd 4 ot Charge II allege talae official 
statement, made in .conneotion with the return of pq roll• and 
ditter trom.Speoitioation 1 onl.7 in the dates., amount, reoeived, 
amount, paid to enlia ted :men, the namea of the men not pa.id and 
the. amount due each of them, u indicated bel01ra 

2!.!.:. Dat.e Amount Amount paid Amount Namea ot men not paid and 
received to enlisted retained amounts due 

men 
U Jul7 46 t10,1so.u i 9760.47 1429.66 reoh' Sgt Arthur Ei1eman 

#118.40 
·. !/4 Walter H. 

TownaeDd - 78.65 
Pfo Homer F. 

Lfe.roha.nt, Jr. 26.40 
)(Is Wm c Ha.gen 118.86 
)i/S Armand Sal tma.n 

ee.:ss 
29 July 46 3121.16 2978. 76 1u.,o . 'l/S ile~Dder R. 

MoPheraon 142.40 
f5 A11g 46 1:ss,9.n 1S547.72 101.60 Sgt Attilio 

Roui 101.50 

2· 
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He pleaded not guilty to and we.a found guilty of all charges and apeoifioa.• 
tiona. No evidence of any previous conviction was introduced. He wu sen- > 
tenoed to be dismissed the service. to forfeit all pay and allowe.noes due 
or to become due, and to be confined a.t hard labor at such plaoe u the 
reviewing authority might direct for five yeara. the reviewing authorit;r 
approved the sentence and then provided. •but ao much thereof as relates to 
confinement at hard labor for tin years 1a remitted, and 10 much thereof' aa 
relates to forfeiture of pay and allowa.ncH ia remitted as pertains to the 
pay and e.llowe.noea for the period of one month onl7,n and forwarded the 
record of trial for action under Article of War 48. 

3. Evidence for the prosecution 

The aoou.ed wae the oomrn&ndi:cg officer of Headquarters and SerTice Compa.ny, 
349th Engineer Construotion Battalion, Fort Lewis, Waahi:cgton (R. 100). 0111 
J.aroh 1946 he wu appointed Clan "A• Agent Finance Officer of the Disbursing 
Officer, Fort Lewia, Washington, for the purpose ot paying enlisted personnel 
of Headquarters a.nd Service Comp~, 349th Engineer Construction Battalion 
(R. 11, 13 J Pros. Ex. 1). Captain Benjamin Dick, .Finance Department, wu the 
finance officer for Fort Lewis, Washington, and as auoh was charged with the 
disbursing of t.11 publio money (R. 38). On 20 June 1946 a supplemental pay 
roll of Headquarters and Service Company, 349th Engineer Construction Battalion, 
for the month of May 1946, and $4810.46 wa.a delivered to the aooused u Claaa 
•A11 Agent Finance Officer.· On 9 July 1946 the a.ocu.ed returned 'this pq roll 
to the finance office together with $192.54 as mone7 not pa.id to enliated men. 
At the time the ps.y roll was returned to the tina.noe office the a.ocused signed 
a 11P&1'l"oll correction and turnback sheet. n Thia turnbs.ck sheet ah011r1, among 
other.things a -

Amount of money reoeind from the nnanoe Office - $4810.46 
Retun:ied to .Flna.noe Otticer pay of men liated below - 192.64 
Total amount paid enlisted men on attached pq roll• 4617.92 

and concludea, 

"I certify that the foNgoing atatement ii oorrect. 

Garrett P. Warmenhonn 
Capt CB" 

Thia pay roll,ahows that Private First Claaa Don M. Boatwiok wa.a pa.id $40.13. 
Pri-...te Boa twick' a name does not t.ppear on the turnback aheet aa a man not 
paid (R. 14,21,22,38,39~40J Pros. Ex. 2). Private Firat Class Don M. Bostwick 
testified that he wu a :msber ot Readqua.rtera am Service Company, 349th 
Engineer Conatruotion Battalion. and that the accused was his ooimnanding 
officer. On 9 June 19-46 he left Fort Lewis to go to Fort Bel"t'Oir. He re
turned to Fort Lewia on 21 July 1946. He did not receive pay for the month 
of May 1946 from the accused at Fort Lewis. He signed a pa7 roll at Fort 

http:turnbs.ck
http:a.ocu.ed
http:Compa.ny


(4) 

Belvoir and wu paid .tor Ma.7 8.Ild .Tune 1946. He did not know how the finance 
ofi'ioe determined the amount due (R. 51-54). 

On 3 July 1946 the· June pay roll of Headquarters and Servioe Compan,, 
349th Engineer Conatruotion Battalion, and $11822.91 wu delivered to the ao
oused as Clua •A• Agent Fina.nee Offioer. On 13 July 1946 the aoouaed re• 
turned this pq roll to the finance office together with 41742.72 aa money 
not paid to enlisted men. He alao signed and delivered a pay roll oorreotion 
a.nd turnbaok sheet containi~ a oertifioation that the statement wu oo~rect 
(R. 16,24,25,40,411 Pros. Ex. 3). The pay roll 1hows, amo~ others, the 
following payment11 

Amount 

Technical Sergeant Arthur Eiseman $118.40 
Teohnioian Fourth Grade Walter H. Townae:ad 78.65 
Printe First Clas, Romer F. Marchant, Jr. 25.40 
Master Sergeant William C. Hagen 118.86 
Teohnioal Sergeant Annand Saltman 88.35 

. fhe namea of these tive men do not appear on the turnback aheet a.a men not 
paid {R. 41, Proa • .Eic. 3). 

Teohnioa.l Sergeant Arthur Eileman teatified that the aocuud n• his com• 
p~ commender. Be {Eiseman) went on furloggh 011 29 June 1946 and returned on 
21 July 1946. While on .t'Urlough he was at Portland~ Oregon, and wu never in 
the vicinity of Fort Lena. On 25 July- 1946 he asked the aoou,ed tor hi• pa7. 
Captain Warmenhcrn,n 1howed him a telegram relative to family trouble and 
told him that he (WarmenhoTtll) had borrowed the money and that he would pay 
it baok on'pay day. 59 reoeived hi• money-, $118.40, from the accused through 
Ma.jor Koch about 25 .A.uguat 1946 (R. 65,66,67). Teohnioian Fourth Grade Walter 
H. Tawnaend te1titied that he wu a member of aoouaed.' • organization. He n1 
at Shinglehouse, Pennaylnnia, on turlo1:1th between 20 June 1946 t.Jld 21 September 
1946. Duri.J:li the laat part ot August 1846 he received his pay in a m.one7 
order from the aoouaed in the amount of $78.65 (R. 75•78 ). Privab First 
Clus Homer F. Marchant, Jr., testified that the accused w-aa hi1 company- oom• 
:mander. He did not receive &1l1 pay from the aoouaed between S Jul;y 1946 and 
18 Jul;y 1846. Ha wu paid a.bout $28.00 by the fina.noe office tor the months 
ot Ma.7, Jtme and July. It •aa mone7 left o-nr trom hi• furlough (R. 81,82}. 
Muter Sergeant William c. Hagen testified that the acouaed wu his oompany
cOlmUUlder. He returned fro• furlough on 17 July 1946 and reported to Captain 
Warm.enhoven am requested hi• pay tor the month ot June 1946. Captain 
Warmenhoven told him that he had used the money •anc1 showed me a wire from 
homa stating that he h&d to have the l'lOney in an emergency case.• Captain 
Warmenho-nn then told the Witneu to see him after the first of August. 
On the first ot August the aooua ed told Sergeant Hagen to • ee him about the 
8th ot the month. He reoeived hia June pay trcm the acouaed about 25 Augu.t 
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1946 (R. 56-60). Master Sergeant Armand Saltman testified that the aooused 
waa hia oompany oonnander. He further testified• 

"On or about the 29th of June, 1946, I went on my furlough, 
and wasn't present to receive my pay for the lllOnth of June. I 
returned approxi.ma.tely the 26th of July at which time Captain 
Warmenhoven called me into the Orderly Roam, and told me that he 
had received my money, my pay, am for the month of June, and 
inaamuoh al I wu not there, and he waa faced with an emergenoy 
during my ab,enoe, he took my pay envelope. 

•Q Did you tell Captain Warmenhoven that was all right, or 
did you consider that a.a a loan at that time? 

•A I told him that it was perfeotly all right, because if 
I was present I would have loaned it to him any,ray, if he would 
have asked me for it. 11 (R. 61) 

He reoeived his June pay amounting to $88.35 about 6 September 1946 from 
Captain Hayman (R. 60•64). 

On 18 July 1946 a supplemental pay roll of Headquarters and Service 
CoJ11pany, 3'9th Engineer Conatruction Battalion, for the month of July- 1946, 
and $3238. 7l was delivered to the accused ae Clas• ~A• Agent Finance Oi'fioer. 
On 29 July 1946 the acouaed returmd this pay roll to the tinanoe officer 
together with tll7.55 aa money not paid to the enlisted men. lie also signed 
and delivered a pay roll correction and turnback sheet containing a certificate 
that the statement was correct. The pay roll shows tha.t Teohnioal Sergeant 
Alexander R. McPherson wa.a paid $142.40. Sergeant McPherson's name does not 
appear on the turnbaCllc sheet a.a an enlia ted man who was not paid (R. 16, 27,, 
42J Pros, Ex. 4). Technioa.l Sergeant Alexander J/J.0Pherson testified that the 
acquaed was his commanding offioer. He further testified that he wu in the 
hospi ta.l when the June pay roll was paid. He returned to the company a.bout 
20 July 1946. Captain Yfarm.enhoven told him· that he (Warmenhoven) ha.d borro-.-ed 
his June pay•. His pay amounted to a.bout $142.20 and about 20 July 1946 he 
reoeived this money from Major Kooh as caning trom the aocueed (R. 68-70). 
On 31 July 1946 the July pay roll of Headquarters 8.Ild Service Comp~, 349th 
:Engineer Construotion Battalion, and $14,964.62 was delivered to .the aooused 
as Clase "A" Agent Fi:ca.noe Offioer. On 6 August 1946 the a.ooused returmd 
this pay roll to the finance offioe together with $1315.40 as money not paid 
to enlisted men. He also signed and delivered a pay roll correction and turn
back sheet oonta.ining a. oertitioate that the statement was oorreot. The 
pay roll ahows that Sergeant Attilio Rossi was pa.id $101.50. Sergeant Rossi 

·testified that the accused was his commanding officer. He received his ·July 
1946 pa.y, amounting to 101 dollar, aJld some cent,, about the 19th or 2oth 
of August 1948. He was paid by the aoouaed in the presence ot a ma.jor. He 
we.a on furlough from about 20 July 1946 to 9 August 1946 {R. 72,73,74). 

4. For the defeme 

Captain Benjamin Dick, Fina.nee Department, testitied that he had checked 
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the records of the accused and that the records do not show any dieorepa.noy 
in the e.ccounts which has not been satisfied. In the accounts concernillg 
Private First Class Homer F. Marchant it appears that he bad received dup• 
licate payment,, but the aoouaed had made payment to the Finance Department 

·and the aooount ia new oorreot (R. 88.89). 

Second Lieutenant John A. Hawleyg Corps of Engineers. testified that he 
was administrative assistant and assistant oompaey- conuna.nde.r to the accused 
and that he lived in the 18.Zll8 que.rters with the aoouaed. Re. assisted the 
accused with some ot the pay rolls. He kn8'f ot no errors in the pay·rolla 
except some m.en' s pay wa.a withheld until auoh time a.a they returned to the 
company. The accused ha.a a rather nervous disposition. He knew that the 
accused ha.d a tew personal problems which were rather disquieting to him 
(R. 96•98 ). 

Lieutenant Colonel James D. Smillie teatitied that he waa the commanding 
officer ot the 349th Engineer COllltruction Battalion. lhe ac~uaed 11 one 
of hia company oollml8.Ddera· &lld he baa observed his performance ot duty tor 
the past eight mo'ntu. Re rates the accused u a. low superior or high ex• 
cellent in performance ot duty. He works very hard. 'While ott duty he oon• 
duota hiJ118elt in a gentlemanly :manner. He knew that the accund was havillg 
acme kind of family trouble. In May 1946 the accused asked for leave, ate.t
ing that he waa •pinched• tor money. but he wanted to visit hia children and 
atra.ighten out some ot hia troubles. He wu granted leave but returned to 
the po.t before his leave e,pired. Upon hia return he stated that the trip 
bad been a complete failure (R. 99·103). · 

Major LeRoy W. Koch testified that he was the exeoutiff officer of the 
349th Engineer Construction Battalion. He ha.a known the accused intima.tel;y 
since April 1946. His performance of duty is superior. In "3.y he noticed· 
that the aooused waa overworking hiJnaelt. He called the accueed into hia 
office and talked to him. After considerable converse.tion the aocuaed 
at~ted that he waa having difficulty at home. He made arrangement• 10 that 
the aoouaed · could .have leave. The accused went on leave 8 May 1946 and 
returned to work_ on 10 Mt.y 1946. He questioned the accused u to why he 
returned to the post and the accused stated th.a.t his wife would not aee him. 
He also stated that hia wife wa.s going to have a baby and that she was going 
to give 1 t up for adoption. The. next he knew about the a.ccuaed 'a troubles 
was when the aoouaed came to him. with & telegram stating that the baby bad 
died. Le.te in July 1946 it came to his attention that some enlisted men 
were complaining about not getting their money. He inquired ot the acouaed 
concerning the money due the men and later advised the aocuaed to clean up 
the lituation. He personally handled the tranaactiom where'b7 all disorep• 
ancies in pay were settled (R. 103•108). 

Captain Arley Hayman, Jr. testified that he was adjutant of the 349th 
Engilleer Battalion. He identified the aocuaed'a 66•1 Form which was intro.. 
duced into evidence aa Defenae Exhibit nA•. He further testified that he 
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reported to Fort Lewie a.t about the eame time as the aoouaed aDd tha.t they were 
quartered in the same building and ate at the eame JOOH. He had become quite 
intimate with the a.ooueed and talked about the accused's personal affaira. 
Xhe a.ocuaed 1a troubles were do:roostic. On various occa.aiona he sa letter• 
the accuaed had received from his wite. Some letters would lea.d the aocuaed 
to believe that a reconoiliation could be effeoted and others would cause 
the a.couaed to be quite despondent. ?he accused would not go to the club 
as he did not want to be financially embarrasaed. Xhe accused told him that 
he had used all of his money to pa.y oft bills that his wife had incurred dur• , 
ing his abeenoe. Xhe accused waa very- devoted to hie children a.nd would go 
to any ends to support hie children (R. 109-117). 

Xhe rights of the accuaed u a ntnesa were explained to him alld he 
elected to be sworn and testify in hie own behalf. He testified that he 
graduated from high aohool and St. Johna Military Academy, Wuhington, D.C. 
Hie religion is Catholic. He attended Sulpician Seminary, Subia.go, Arkansas, 
for one and a half years, a.fter which he joined the A:rnry. His religion 
teaches him to uphold the family at all times. Xhe obligation to the wife, 
children aDd household muat be met at all times. He doea not believe in 
divorce. He enlisted.in the Ancy in 1931 and after attending va.rious service 
schools he became a first cook, then a meas sergeant, a platoon sergeant, 
supply sergeant, and first Hrgeant, which grade he held for three years, 
1938 to 1941. His oo.n:missioned aerv:lce. ia from 1942 to the present time. 
After his graduation·trom officer candidate school he remained at Fort 
Belvoir for nine months, after which he was assigned to Camp McCoy, Wis conain. 
In February 1944 he -wa.s auigned to the Navy Department with the amphibious 
forces, Pacific Fleet1 and he remained with them until November 1945. While 
serving with the Navy hi• duties consisted of wderwa.ter' deJ110lition1 removiDg 
mines and channel obstructions before an assault. He }llrticipated in the 
opera.tiona against Palmyra, Guam, Okinawa, and Saipan. He was married on 
6 January 1942 and of this JD&rriage be ha.s three children. Prior to his going 
overseas hia home life wu excellent. Upon hia retur11 trom. overaeaa he .found 
that his wife waa not 11Ting at home and his children were being oared tor by 
neighbors. He tried to reestablish ht. home life but hia wife would go out · 

· at night and stay out nry late. Vihen he asked where ehe had been he reoeiTed 
the reply that "it wu none of my buaineu.• He was informed by his dater 
that his wife had been going with men while he we.a oversea.a. Because of 
the children he 118.Ilted to establish a home and hie wife sent him a telegram 
stating that ahe wu willing to eta.rt over again. In attempting to re
establish hia home he arranged for quarters at Fort Lewie and told his wife 
to join ~. She then refused to moTe to Fort Lewia. He receind a letter 
from his wife wherein ahe stated that she had receiTed two offers of me.rriage 
even though she waa pregnant aZid that their unborn child was to be giwn to 
a good family. He did not believe his wife'• statement that the child would 
be given mra.y. He arranged for leave and went.to see hie wife. Hie wife 
would not ta.lk to him alone. One evening he talked to his wife and her at
torney, at which time he was informed that a reconciliationwu impoaaible. 
He then returned to Fort Lewie. While overseas hia allotment to hia wife wu 
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$275.oo per month. At the time he went overeeaa his wife had their sa.vinga 
ot ~oo.oo in cash a.nd. ,1,1100. oo in bonds. When he returned from overaet.1 
he found that his wife had spent a.11 of their .money azxl wu approximately 
i2600.00 in debt. With the exception ot about $90.00 per month, his salary 
has gone to the support of the family and the reduction of thia indebtedneas. 
He received a. telegram dated 9 July 1946, stating, "Jackie lost premature 
daughter in childbirth••••" Upon receipt of the telegra.m he called his 
wife by long distance. His wife wanted some money•. About the 16th of July 
he called his wife a.gain, at which time she told him she needed $400.0.0 im• 
mediately. On 16 July 1946 he took .from the money entrusted to him u Claaa
•A• Finance O.f.ficer $476.00. He paid telephone·bills amounting to about 
$58.00 and aent $400.00 to his wife. When the men of his unit returned from. 
furlough am asked .for their pay he told them that he had borrowed and if 
they would bear with him he would pay them in a .few daya • · 

In regard to Specification 1, Charge r. he denied uaing the money which 
ahould ha.ve been pa.id to Private First Clasa Don M. Bostwiolc. He further 
testi.fied that when Bostwick returned from Fort Belvoir he told Bostwick that 
he had his money. Bostwick·replied that he had been paid at Fort Belvoir. 
He then returned this money ($40.13) to the finance office. 

The accused also denied using the money which should have been paid to 
Technician Fourth Grade Walter H. Townsend a.nd to Private First Class Homer 
F. :Marchant. The money due Private Marchant (i25.40) was turned in to the 
f'inanoe ottice a.a a miscellaneous collection. The a.ocuaed admitted using the 
money that should have been pe.id to the following mena 

Technioa.1 Sergeant Arthur Eiseman $118.40 
Ma.ster Sergeant William C. Hagen 118.86 
Master Sergeant Armand Saltman 88.35 
Sergeant Al exa.nder MoPhera on 142.40 

The accused alao testified that he had signed the pay roll correction and 
turnback sheets a.ppea.ring in Prosecution Exhibits 2.3.4, a.nd 6 (R. 119•148). 

6. The accuaed wu the duly deaigna.ted Class •A• Agent Finance Officer 
to make payments to the enlisted personnel of Headquarters and Service ComP8JliY'• 
349th Engineer Conatruotion Batta.lion. During the months ot June and July 
1946 he received money from the finance office operated by Captain Benje.min 

. Dick. the disbursing officer at Fort. Lewis, Washington, to pa.y a supplementary 
pay roll to his compa.ey- for the month ot June 1946 am a regula.r pay roll to 
his company .for the month of July 1946. On 9 July 1946 the aoouaed returned 
the lily pay roll to the finanoe office showing that he had pa.id Private First 
Claes Don M:. Bostwick the aum ot 140.13. On 13 July 1946,he returned the 
regular June pay roll ahcrdng that he had ma.de the following payments a 

Teohnioal Sergeant Arthur Eiseman/ $118.40 
Technician Fourth Grade Walter H. TOW'naend 78.66 
Private First Clau Homer F. Marchant, Jr. 25.40 
Ma.ater Sergeant William c. Hagen 118.86 
Master Sergeant Armand Sal tma.n 88.35 
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On 29 July- 1946 he returDl!ld the eupplementary June pay roll to the tinanoe 
office ehoring that he he.d paid Xeohnioal Sergeant Alexander R. MeFheraon 
$i42.-i0. On 5 Auguat 1946 he returned the July 1946 P&Y' roll to the finance 
office showing that he had paid Sergeant Attilio Roui $101.60. ' In truth 

, am fa.ct none of the ee men had been paid u ahown on the pay roll. The ao
oueed he.d retained money in the amount of $713.69 in his posaeseion. 

Moneys reoeiTed by a Clue •A• Agent F1na:noe Officer for the payment ot 
troops are property of the United Sta.tee and remain the property of the• United ' 
States until disbursed to the proper partiee in accordance with exieting regu
lations. Mone,a not pa.id to the troop, must be returned to the proper di•- ' 
burling ottic• {Cll 269707, Woltsie, 45. BR 94). In retuning money entruated 
to him tor payment ot enlisted men the a.coused exercised & wrozagtul dominion 
over it and he thereby oommitted & wrongtul. conversion of the money (CM 

•2n2ss, Weed, 46 BR 86). On 16 July.1946 the a.ocuaed expe:cd.ed approximatel7 
h75.00 o?""lhis :mone7. He sent i400.00 of this money to his wife and used 
another J58.00 to make telephone calla. In his testimony the aocuaed did not 
state what·he did with the bale.no• of this sum•. 

Embeulement is the fraudulent a.ppropriation of property by a peraon to 
whom it hu been entrusted or into whose hallds it haa le.wtully c0J1Le (YCM,1928, 
par. 149h). The fraudulent intent neceuary to be proven in an embezzlement · 
case must be determihed by a person'• actiona. In thia cue the aocuaed re• 
ta.ined·money and made a. false return ot the pay rolls to the finance office, 
and made false oertifi oatea concerning the return ot the pay rolls. He used 
& portion of the money tor his own peraon&l affairs. It also appears from 
the a.ocuaed'• testimony that he uaed. U,75.00 ot this :money- on 16 Jul7 1946, 
which l'UII inoluded the $142.-iQ which should he.Te been paid to Sergeant 
Alexander R. M:cFheraon. 1'he proot shows h01rever that thia $142.4:0 did not 
co:m.e into hi• hands until 18 Jul7 1946. 1'he &ecua ed told Sergeants Hagen, 
Saltman,. Eiseman and McPherson that he had borrOllt'ed the money- whioh should 
have been paid to them. Subsequently the a.ocued ma.de restitution of all of 
the money retained bf him.. Xhe foregoing tacts constitute ample evidenoe upon 
which the oourt could properly find that the aocused did fraudulently- embeule 
all of the money retained by him. The resti~ution ot embezzled property 11 
not a defeme to a prosecution tor embezzlemnt and does not diminish the ot
tenae, but it h an admiaaion by the a.ocuud that he wa.a reaponaible for the 
property {CM 25a054:, Howard, 34 BR 260). · 

.,, ' .. 
The evidence 1a clear, convincing am unoontre.dioted that the aoouaed 

signed and delivered four pay roll oorreotion and turnbaolc sheets to the 
fina.noe office operated by- Captain B. Dick: and that these turnbaok aheeta 
oont&ined the false .statements alleged in Speoitioatione l through 4: ot 
Charge II. . , 

· 1'he proot ahon tb&t:thea~'-~rnb&olc sheet~--.~re p;ea;en'ted to SeooDd 
Lieutenant Donald Reynolds, a deputy tins.nee officer working for Capta.in B. 
Dick. 1'he turnba.ok 1heets 'beoam.e a part ot the official record• ot the 
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finanoe offioe and the aool.Wed Jenn and intended that the fiD.anoe otticer 
would rely upon them. Thea• false official 1tatementa were therefore ma.de 
to Captain B. Dick,· the diabureing officer in charge of the tinanoe office, 
to the HlH extent aa it the acouud had presented ~em to hill in person · 
(CY 270661, Sheridan, 45 BR 1901 CY 315736, Risoli). 

' 
The defeme contended that at the time the otfeue• were committed the 

accused was ,uttering from unuaual nerTi>us strain, that great pressure. had 
been exerted upon him due· to hi• family dittioultiea, and that he knew 
the ditterenoe between right; and wrong, but lite and oiroumta.noes had. 

·dea.lt him auch a bl01r that when this litu&tion aroae the aoouaed wu unable 
to adhere to the right. '.lhe foregoing oontention wu not, apparentl7, in
tended aa a plee. of ins&nity. The contention wu in etteot an explanation 
ot·the act• ot the'aooused and a request tor lel1ieno7 b7 the court. It thi• 
contention was intended a• a plea of insanity the court.by its findings ot 
guil t:r re101Ted auch question agaimt the aoouaed. 

s. War Department record.a show that the auouaed 1a 33-2/12 ,ear• ot · 
age and marrbd. He gradue.ted from high aohool and attended oollege tor 
one year betoN joining the J,,;nq. In Jw.7 1931 he enlisted 1n the krfq and 
completed au year• continuous aerrtce. In lfaroh 1838 he 1. gain enlisted in 
the~ and attained the grade of tirat aergeant prior to hia beii:ig aelected 
to 1.ttend otfio.r candid.at~ achool. On 16 April 1842 he 1ru appointed am· 
cClllllllisaioned a temporary- aecond lieutenant, Engineers, Anq ot the United 
Statea. He receind a temporary- promotion to firat lieutenant on 8 J.uguat. 
1942, and a·temporary prOlllOtion to captain 1 March 184~•. He bu had almost 
ten 7ea.r1 ur'rioe aa .an •nlbted man and 4-9/12 19ar1 ot commiaaioned. aern.oe, 
He HrTed overaeu with the ?la-.y in the amphibious fleet where hia perfoniano~ 
ot duty waa superior. ' . . . 

7. 1'he oourt waa legall;y oon,tituted a.nd. had juriadiction onr the peraon 
and aubject matter. Bo error, injU.rioual;r affecting the aubatantial right• ot 
the ~cuaed were committed during the tri&l. Xhe Board of Renew 1a ot the 

. opinion th& t the reoord ot trial 1a legall7 autticient to support the tiJldiDga 
ot guilty (LDd the sentence am to. warrant confirma.tion or the sentence. Dia• 
m1,1al 1• authorised upon conviction ot a 'riolation ot .Article• ot War 94 &Dd.~. . ' 
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JAGK - CM 317655 lat Ind 

'WD, JAGO, Washington 25, D. c. .FEB 6 1947 

T01 The Under Seoreta.ry ot War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith the reoord ot trial and the opinion ot the Board· 
ot Review in the case ot Captain Garrett P. Warmenhoven (0-456401), Corps 
ot Engine era•. 

2. Upon trial by general oourt-nartial this officer was found guilty 
of four apeoitications of anbezilement, in violation of Article of War 94J 
and of ma.king .four fa.lae official statements with intent ts:> deceive, in 
violation of Article of War 96. He·was sentenced to.be dismissed the service, 
to forfeit all pay and allowances due or to become due, and to be confined at 
hard labor for five (5) years·. Th9 reviewing authority approved the sentence, 
remitted the confinement and also 11remi tted the forfeiture ot pay and allow
ances for the period of one month only,n and forwarded the record of trial 
for action under Article of 1r&r 48. 

3. A summary· of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Revi• that 
the record of trial ii legally suffiohnt to support the findings of guilty 
and the sentence and to warrant oonffrmatir:>n of. the aentenoe. The accused 
was a Class •A• Agent Finance Offi oer. He received four pay rolls trom the 
finanoe office. for the purpose of paying troops. He returDed the pay rolls 
to the finance of.floe indicating that he had made payments to certain enlisted 
men. He also prepared and filed t~ required pay roll oorreotion and turn
back sheets wherein he certified that he had made the payments to the men . 
indicated on the pay rol~. The accused had, hOW'ever, retained in hi• 
possession the pay due eight ot the enlisted men thus certified to have been 
pa.id by him. These eight men were on furlough at the time they were supposed 
to have been paid. The aocused used a.bout $58.00 of 1;his money to pay tel~
phone bills and sent $400.00 to his wif'e who was sick and in need ot fund.I. 
The accused has repaid·. all of the lll:oney so embei zled. 

4. Consideration has been given to the reoommendation .for olemency at
tached to the record of trial and sign~ by the defense oounael,. a oopy of 
whloh was also forwarded to this office ~1 the Honorable Claude Pepper, 
.Senator trom Florida. 1 

. 5. Tht accused by hie· oonduot has made it impoeaible tor his military 
superiors to,rely upon his official statements and has demonstrated that he 
ia umrorthy to be an officer. I recommend that the sentence as approved by 
the reviewing authority be conf'irmed but that the forteiturea be remitted 
and that the sentence as thus modified be oarrie4 into execution. 
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WAR DEPARMNT 
In the O.f'.f1ce o.f' The Judge Advocate General 

Washington, D.c. 

JAGN-CM .317671 
\ 

UNITED STATES ) FIFTEENTH AIR FOBCE 
) 

v. ) Trial by o.c.M., convened at 
) Salina, Kansas., 'Z7 September 

Private First ClassIOUIS ) 1946. Ili.shonorable discharge
E. FELLETirn (122.36304), ) and confinement tor one (1) 
42nd Reconnaissance Squadron, ) year; Ili.scipllnary Barracks. 
48~th Bombardment Group. ) 

·· HOLDING by the OOARD OF REVIEW 
JOlINSON, BRACK and TAILOR, Judge Advocates 

1. The record o:t trial in the case o:t the soldier naned above 
has been examined by the Board ot Review. · 

2. The accused was tried upon the .following Charge and Speci.!1-
catJ~na, 

CHARGE: Violatio~ ot the 93rd ~ticle o.f' war. 
Speci.f'ication ls (Nolle prosequi). 

Speci.f'ication 2r {Disapproved by renewing authority)..
Specification .3, In that Private First Class Louis E. Pelletier, 

. 

42 Reconnaissance Squadron, 485 Bombardment ·aroup., did, at 
Smolq Hill J.:nq Air Field, Salina, Kansas, on or about 8 
June 1946., feloniously take, steal, and carry arrar a leather 
wallet.,,value o.f' about Three ($.3.00) dollars, containing 
•bout Ninety-one ($91.00) Dollars, lmrtul money ot thl 
United States, property o.f' Corporal Joseph J. Pollock, ,506 
Bombardment Squadron, 485 Bombardment Gr:-oup; a leather wal
let, value o.f' about three ($.3.00) -dollars, containing about 
Thirty-tour {$.'.34.00) Dollars, lawful money o.f' the United 
States, property ot Master Sergeant George Moen, .,506 Bom
bardment Squadron; 48.5 Bonbardment OrolJI); a leather wallet, 
value ot about Three ($.3.00) :collars, containing about 



·(14) : 

Forty-three ($43.00) :tollars in lawful money 0£ the 
United States., property of Private Kenneth R. Wolf, 
Squadron "A" 247 Army Air Forces Base Unit; a leather 
wallet., value of about Three ($3.00) :tollars., con
taining about Eight. ($8.00) :tollars in lawful money 
of the United States., property- of Private First Class 

·. · Julian Braiman; · 945 Air Engineering Squadron., 519 Air 
Service Group; a leather wallet., value of about Three 

- ,, ($.3.00} :tollars., oontaining One-:tolla.:- and seventy-five 
· cents ($1.75) lawful money of the United States., pro
perty .of' Private Calvin F. Lusk., Squadron "!"., 247 ~ . 

. · Air Forces Base Unit; a leather wallet,·.· value of about _ 
Three ($.3.00) 'D:>llars., containing' about Eight ($8.00) ·· 
D:>llars., la11'i'ul money of the United States, property of · 
Robert c. Gall., Private,Squadron 11A." 247 Arrrr:r Air Forces 
Base Unit; a leather wallet., value of about Three ($3.00) 
Dollars., containing about Thirty-five ($35.00) :tollars,: 
lawful money of the United States., property of Frivate 
Stanley V. Martin, Squadron •A•., 247 Army Air Forces 
Base Uni~; a leather wallet., value of about Three ($3.00) 
Dollars, containing· abo:ut Six ($6.00) Dollars, lawful 
money of the United States., property of Private Arthur · 
c.- Wells, Squadron •A•, 247 Army Air Forces Base Unit; 

1 • •.. : a leather wallet., value of about Three ($3.00) Dollars, f 
containing about Twelve ($12~00) Dollars, lawful money •" 
of the United Sta't!es., property or Sergeant Herbert H. 

· . Dietz., Squadron "A•., 247 Arnry Air Forces Base Unit; a 
leather wallet, value o:f about Three ($3.00) Dollars., · 

. property o:f Stat£ Sergeant Walter C. :toyle., Headquarters 
Squadron 519th. Air Service Group; a leather wallet,. value 
of about Three ($3.00) :tollars., property of Corporal 
Donald R. Enlow, 506 Bombardment Squadron, 485 Bombard..; 
ment Group; a·leather wallet., value of abou\ Three ($.3.00) 
_Dollars, containing about twenty-seven ($27.00} Dollars., 
la~l money of the United States., property o:f Private 

.. John A.,_ Copland, Squadron· "DI', 247 A:rmy' Air Forces Base 
' . Unit. '· 

He pleaded not guilty to the Charge and all Specifications thereunder. He 
was .found guilty of Specification 2,' o:f Specification 3 •except the wt'lrds 
a leather wallet, value of about three ($.3.00) dollars; containing about 
thirty-four ($34.00) dollars, lawful money of the United States., property 
of Master Sergeant George Moen.,506th.Bombardment Squadron~·485th Bombard
ment Group; a leather wallet,. value ot about three ($3.00) dollars., con
ta1n1ng about thirteen ($13.00). dollars in lawful money ot the United 
States, ·property of Privr.te Kenneth R.· Wolt, Squadron A, 247th Army Air 
Forces.Base Unit; a leather wallet value of.about three ($3.00) dollars, 
containing about eight ($8.00).dollars in law.tu! money ot the United 
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States, property o! Private First Class Julian Braiman, 945th Air Engineering 
Squadron, 519th ~r Service Group; a leather wallet, value of about three , 
($3.00) dollars, containing one dollar and seventy-rive cents {$1.75) law
ftu money of the United States, property ot Private Calvin F. Lusk, Squadron 
A, 247th Army Air Forces Base Unit; a leather wallet, value of about three 
{$3.00) dollars, containing about twelve {$1.2.00) dollars, lawful money 
of the United States, property of Sergeant Herbert H. Dietz, Squadrm A, 
247th Anrry Air Forces Base UPit; a leather wallst, value ot about three 
{$3.00) dollars, property of Staff Sergeant Walter c. Doyle, Headquarters 
Squadron, ·5l9th Air Service Group; a leather wallet, value of about three 
{$3.00) dollars, a leather wallet, value ot about three ($3.00) dollars, 
property of Corporal Donald R. Enlow, 506th Bombardment Squadron, 485th 
Bombardment Group; a leather wallet, value of about three {$3.00) dollars,. 

. containing about twenty-seven ($27.00) dollars, lawful money ot the United 
States, property of Private John .A. Coplam, Squadron D, 247th A.rin7 Air 
Forces Base Unit• and of the Charge, and was sentenced to be dishonorably 
discharged the servic-., to forfeit all pay and allowances due or to become 
due, and to be con.fined at hard labor at such place as the reviewing 
authority might direct for three years. The reviewing autb:>rity disapproved 
the finding of guilty of Specification 2, awroved 11only so much of the 
finding of Guilty of Specification 3 and of the Charge as involves a 
.finding o.f guilty of larc&ny ot a wallet containing about Eight Dollars 
($8.00), lawful money of the United States, property o.f Private Robert 
c. Gall, a wallet oontaining about Thirty Five Iollars ($35.00), lawful 
money ot the United States, property of ·Private Stanley v. Martin, and 
larceny of a wallet containing about Six Dollars ($6~00), lawful money 
o.f the United States, property o.f Private Arthur c. Wells,• approved only 
so much of the sentence as provides .for c:H.shonorable discharge, .forfeiture 
0£ all pay and allowances due or to become due, and confinement at hard .. 
labor .for one year, designated the Branch United States Disd.plinary Bar- · 
racks, Fort Benjamin Harrison., Indiana, as the place of confinement, and 
forwarded the record o.f trial .for action. pursuant to Article of War soi-. 

3. Evidence fbr the :prosecution: 

On or about 8 June 1946 wallets, with contents as alleged, be
longing respectively to Privates Gall, Martin, and Wells, were stolen trom 
their common barracks in the •squadron A area." G8ll 1 s wallet was re
turned to him by Master Sergeant Watkina l4 June 1946. Therea.tter Watkins 
returned Martin's wallet ;md Wells was called to the "Base Intelligence 
oti'ice11 and identified his (R. 25-.33). On or about 3 July 1946 the accused 
led Captain Broomhall and Private Coteau to a latrine {Building 106) in 
the Squadron D area where he stated he had thrown wallets in the stove 
(R. 49, Sl). A wall~t ./_n.ot one o.f those in question? had been previously 
.found there by Private Coteau (R. 51). The stipulated testimony of Master 
Sergeant Watkins stated he .foµnd wallets, including the three in question, 
"on or about 10 June 1946" in the stove in a latrine building {Number 158)
in the Squadron D area (R. 57). · 

Two confessions of·the accused were introduced.in evidence over 
objection wherein accused stated: "I then admitted to Capt. Prest,on that 
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I have stolen twenty or thirty wallets*** from various enlisted mens 
barracks in the 42nd Recon. a:...ea. I disposed of the wallets by throwing 
them in stoves and under barracks***" (Pros. Ex. 6) and: •I stole ap
proximately two or three wallets from barracks occupied by enlisted men 
of Sq. D, 247 B;U., and disposed of them by placing them in a stove in one 
of the latrines in the Sq. D area * * *" (Pros. Ex. ?} • Captain Broomhall, 

.before whom these confessions were taken, testified he had explained the ac
cused's rights to him as to such confessions and that they were voluntarily 
-given thereafter. ,

4. Evidence for the· defense: 

The accused, having been duly wa.rned of his rights, testified un·der 
oath, as to the voluntary nature of his "confessions," in substance as follows: 
He partially contradicted the testimony of Captain Broom.hall respecting ad-
vices given him at the time his statements were executed. He further stated 
that he was originally questioned by the Provost Marshal, Captain Preston, 
who told him "* * * if I signed a confession I wuld get a year and if I 
didn't sign a confession I would get five years" (R. 39); that he thereupon 
signed a statement for Captain Preston and that he gave the subsequent statements 
to Captain Broomhall in continued •reliance on this statement by Captain Preston 
(R. 41). 

The accused did not testify generally and no other evidence was in
troduced on his behalf. 

5. The fact that the accused was initially questioned respecUng these 
offenses by Captain Preston is borne out by the testimony of both the accused 
(R. 39} and Captain Broomhall (R. 37}. The testimo:ey of the accused as to 
statements made to him· at that time by Captain Preston is uncontroverted in 
any manner. It is the opinion of the Board that the confessionsor the ac-_ 
cused (Pros. Ex:s. 6 and ?) were iq,roperly admitted in evidence since the 
record contains uncontradicted testimony that they were not voluntarily made 
(MCM, 1928, par. ll4!) III Bull JAG, Sec. ~5(10), page 227; CM 316223, Evans, 
(1946)) •. The remaining evider,-ce is not •ot such quantity and qualit,y as 
practically to compel in the minds of conscientious and reasonable men the' 
finding of guiltyn (m Bull JAG, Sec. 395(2), page 185J CM 316223, Evans, 
(1946)). · , . · · 

6. For the reasons stated the Board of Review holds the record of 
t~al legally insufticient to support the findings and the sentence. 

Judge Advocate. 

Judge Advocate. 

C, r, ~ ,.,,_Q__ "_C") .--,_ __df.J..Ar------''-----==r-~:.:..,._...;;...___.,, Judge Advocate, 
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JAGN-CM 317671 1st Ind 
WD, JAnO, Washington 25, D. c. 
TO: Comnanding General, Fifteenth Air Force, Colorado Springs, 

Colorado. 

l. In the case of Private First Class Louis E, Pelletier (12236304), 
42nd Reconnaissance Squadron, 485th Bombardment Group, I concur in the 
foregoing holding by the Board of Review and for the reasons stated 
therein recommend that the findings of guilty and the sentence be vacated. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the .foregoing holding and 
this indorsement~ Fo~·conven~,nce of reference_ and to facilitate at
taching copies of the published ~der to the record in this case, please 
place the tile numlier·o;_·the re.octd in b~ackets at the end of the published 
order, as f'ollows·: . • ·, ·dt l :: • · 

<t')': ~-
-..:. -~ ~(CM 317671). .., ., . ,.. . C

f.\, ... 

l Incl . THOMAS H. GREEN 
Record ot trial Major General 

- The Judge Advocate General 

0 
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WAR DEPARTMENT 
In the Office 0£ The Judge Advocate General 

Was:hingt6n, D. c. 

JAGll - CM 317673 
& FE~ 1947 

UNITED STATES ) EIGHTH ARMY . 
) 

v. ) Trial by a.c.Y., convened at 
) Headquarters Eighth Arm:!, 5, 

First Lieutenant WlIJJAM ) 6, and 8 July' 1946. Dismis-
E. WING (0-1591539), ) sal, total forfeit.urea, and 
Finance Department . } conf'inement £or eight (8) 

) months 

OPINION of the BOARD OF REVIEW 
HOT mNS'tEIN, SOLF, and_ SMITH, Judge Advocates 

1. 1be Board ot Review ha.a examined the record ot trial 1n the 
case ot the officer named abov_e and submits this, its opinion, to The 
Judge Advocate General. · 

2. Ac~used was tried upon the following Cl:arge and Speci!'icaticas 

CHARGEa Violation ot the 94th J.rticle of War. 

Specifications In that First Lieutenant William E. Wing, Head
quarters 7th Air Service Group, in conjunction with First 
Lieutenant Robert Louis Johns, Headquarters 3rd Militar;r 
Rallwa:r Service, and Flight Officer Raymond F • Belanger, v· 

Headquarters and Headquarters Squadron, 7th Air Service 
Cr_oup, did, at Tachikawa, Japan, on or about 30 Janu.&r7 
1946, knowingly and willfully apply to his own benefit 
ti.tty thousand six hundred dollars ($50,600) lawful 
money of the United States, property of the United States 
furnished and intended £or the military service thereof• 

. Accused pleaded not guilty to and was .found guilty of the Charge and Spec
itication. ~o evidence of previous convictions was introduced. He was 
sentenced to be dismissed.the service of the United States,. to forfeit all 
pay- and allowances due or to becane due, and to be confined at hard labor 
for eight (8) months. The reviewing authority approved the sentence and 

.torwarded the record o£ trial tor action under Article of War 48. 



(20) 

3. The evidence for the prosecution is smnmarized as follows: 

Accused was identified as being in the milltar;r service (R lo, 40, 76). 
Accused was a finance- officer and disbursing officer in the '.lachika:wa Finance 
Office and in camnand of that of'fice·in January- 1946 (R 62). 

First Lieutenant Robert Louis Johns testified to negotiations 'Which he 
had with certain Japanese in January- 1946 for the exchange of Japanese yen 
for .American dollars. He intended to obtain about· 50 to 55 thousand dollars 
for 750,000 yen at the established rate of is yen per dollar; and to ·allOW' 
the Japanese a rate of 33 to 1., thus giving them $23,000 for the yen and 
keeping the balance. He testified that he had 50 to SS thousand dollars in 
mind because Flight otticer Belanger, a friend of his,-had told him that 
$511 000 might be obtained (R 14-17). 

As a result of' these negotiations the Japanese delivered to Lieutenant 
Johns 7501000 yen (R 18). Af'ter evening mess the same day, Lieutenant Johns 
and Belanger, with the money in a bag on the floor ot a jeep, drove it 
across the Tachikawa J.ir Bue and parked near the officers' quarters. Lieu
tenant Johns got out- ot the jeep and went inside the quarters, leaving 
Belanger, ldth the bag of' monq in the jeep. In about twenty minutes 
Belanger came into the quarters. He had the equivalent of $43,000 in 
.American dollars and Philippine pesos which he gave to Lieutenant Johns 
(R 18). On cross-examination Lieutenant Johns stated that he did not 
lmow the source of' the money Belanger had obtained (R 20), and on reclirect. 
that he did not see Belanger get out of the jeep, nor did he- see the bag , 
taken out (R 21-22). Lieutenant Johns testified that 'When he came to the· 
quart·ers with the money, Belanger stated, 11.This is the money that I have 
exchanged, and the difference between th1a amount and the B\DD that you·-ilere 
supposed to get was -taken by myself and Lieutenant Wing." (R 19, 22). · 

He further testified that he kept. $20,000 ot the monq he received.tran 
Belanger and gave $6,000 and 34,000 pesos ($171000) to the Japanese, Yr. 
:.tlatsui (R 19) • · 

First Lieutenant Henr.y A. Clayton testified that he worked in the Qass 
A Agent Section of' the Tachikawa Finance ottice; that the accused was his 
immediate superior, being supersedfld-at the end ot Jan'Ua17 by Captain 
Kroeker (R 22-23). _Lieutenant Clayton kept his payroll funds in a field 
sate 1fhich he locked with a key. For awhile, there 11aa only" ooe key to 
this sate and he had custody ot it (~ 23). One day Lieutenant Wing bor
ro,red his kq and returned it in about ten minutes. (R 23). Four days 
later he tound an-envelope in the sate that bad not been there before. 
Lieutenant Clayton thought it was sealed, but could not recall 8Zf¥ mark
ings on it. He tound American money in the envelope in fifty and ten 
dollar bills, .but only" counted it 11rough4"11 (R 24, 27). He removed it 
fran the sate to another place in the same building (R 27, 29) and later 
turned it over to Lieut~nant Stahl, Provost Marshal at Tachikawa Air Base 
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and !gent Tauson, CID. The three together counted the money and found 
the amount to be $9i340.00 (R 25). He fowid this envelope in the early 
pa.rt o! March (R.26J and at the trial identified it as Prosecution's , 
Exhibit l (R 25). He testified that he did·not know the purpose for 
1dlich Lieutenant Wing borrowed the key (R 29). He was not sure that 
the amount o! money which he gave the Provost Marshal (R 30) was the 
same amount as he took £ran the safe. He then testif'ied that while 
11originally" he had the only key to the field safe, there were others 
later, that both Captain Kroeker and the cashier used the safe and that 
he left his key in the office on occasions when he was not there. He 
!tlrther stated that he did not examine bags and envelopes put in the 
N.fe by others who used it. So tar as he knew, on:cy- 7en were in the 
safe (R 32). Payrolls were placed in the safe, but at this time, all , 
payrolls were in yen (R 33) and payroll envelopes placed in the safe for 
his use were marked for the proper unit (R 34). Lieutenant Clayton did 
not pay troops leaving for the United States and did not know whether 
payrolls for them were kept in his safe (R 33) • 

.A.t the end o! Lieutenant Clayton's testimony an envelope contain
ing $9,340.00 in four $10 bills and the rest in $50 bills was admitted 
as .Prosecution's Exhibit l (R 35). 

Master Sergeant Mark R. Tauson, Criminal Investigation Department, 
Provost Marshal's Office, Tokyo, testified that he went to Tachik&wa 
about 6-7 1'a.rch 1946 to "pick up" eane money left with Lieutenant Cla,-ton 
(R .36). Upon being further questioned he tesi!ied as follows r 

"Q. Nmr, before going up to Tachikawa., did you 
intervieir the accused, Lt. Wing? 

"A. No sir, I did not,. 

"Q. You have testified that he said sanething. 

11.A.. Told me about the money, yes. After he and 
Captain Frisch had interviewed him., and he 
had already made his statement, I took Lt. 
Wing over to our office, to have his state
ment typed up. At that time Lt. Wing told 
me that Lt. Clay-ton had the money. 

"Q. Did he tell you how much money he had? 

"A. Yes sir; he told me $5000." (R .37). 

Tauson took the money obtained from Lieutenant Clayton and turned it 
over to Captain Frisch, in Tokyo (R .37). He also testified that he obtained 
Lieutenant Johns' footlocker and locked it up in the "confiscation roan" 
(R .38) • , 
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Captain Michael G. Fris9h, CAP, Provost Marshal's Office, Tokyo, 
testified that he opened Lieutenant Johns' footlocker, which was in the 
confiscation room, in the presence of Lieutenant Johns and Lieutenant _ · 
Norwood and found in it $20,700.in bundles of 50, 10, and 20 dollar bills· 
and one bundle of 50 peso notes, all wrapped in a pink cloth. He identified 

, sane money wrapped in a pink cloth and sh01'/Il to hinl by the prosecution as . · 
the same as that found in the footlocker (R 55-57). This money was then 
admitted as Prosecution's Exhibit .3, over objection by the defense that _· 
proper foundation had not been laid for its introduction (R 57). The wit
ness also identified the envelope (Pros Ex l) which 1~ster Sergeant Tauson 
had delivered to him (R 57-58)., He .further stated that the accused to~d . 
him "that Lt. Clayton at Tachikawa. had custody of the money that had been . 
mentioned in the conversation" (R 57). 

· Lieutenant Archibald P. Young, testified that he was deputy· finance . 
officer, 179th Finance Office Disbursing Section, that the only authorized. 
purpose for which dollar instruments were used in Japan was to exchange· 
yen into dollars for personnel leaving the theater or returning to thG 
United States, and that such exchanges were·authorized only on presenta
tion of orders directing return or travel from the theater (R 62, 69) .-
The amount of such an exchange is limited to ~a50.oo (R 72). He te!tified 
the United States' currency was received and issued in denominations of 
so, 20, 10, 5, and 1 dollar bills. Dollars are received from Yanila, from 
the United States Treasury and from personnel coming into the theater ,mo 
change dollars for yen (R 59). His office issued currency to the Tachikarra 
office (R 60, 62). · · · · 

A handwritten signed confession by the accused, together with a typed 
copy thereof, sworn to and signed by him, was admitted in evidence (R 94; 
Pros Exs 2, 2a), despite objection by defense that this confession was 
obtained under circumstances rendering it involuntary, and that there was 
no proof of the corpus delicti~ In his confession the accused stated the 
followings 

nan approximately 20 September 1945, I was transfered fran 
the 514th ASGp to the 375th TC Gp, _then located on Okinawa. 
This assignment did not have a Finance Office and hence upon 
arrival in Japan was transfered to 5th Air Force Hqs. for 
duty. For approximately ten (10) days I served in a finance 
capacity at the 11th Repl. Bn. making partial and full pay
ments to personnel ~eparting for the United States. With 
the :impending return to the States of !fajor Gardes, Finance 
Officer of the 7th AS Gp., I -was assigned the burdensane 
task of replacing said officer with the promise I would 
have a replacement in the near future or some assistance. 
Hence, on 1 November 1945, I assumed the capacity of Finance 
Officer with a rapidly dwindling group of experienced en
listed men with which to make l)ayments to all 5th Air Force 
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personnel located on Honshu Japan and comprising sane 
twenty-two thousand (22,000~ payments monthly. In ad
dition receipts from APO's 704, 710 and 612; Post 
Exchanges.located within the area were processed for 
exchange to checks. The receipts alone exceeded a mil
lion dollars ($1,000,000) monthly and an exceedingly 
burdensane task accounting for same. Upon ·assuming 
this task I spent long hours at night helping the 
various pay sections to canpete with the unending flow of 
vouchers. The entire office worked every night for more 
than two (2) months attempting to reduce the work load in 
face or large reductions in experienced personnel. I 
experienced many a sleepless night due to shortages or 
failure to balance in certain sections, such as Cashiers 
or Class "A" Agent Section. Despite continual pleas tor 
sane assistance there was none forthcaning. No one 
seemed to be able to help until my nerves were frayed 
to the breaking point, after more than two and one half 
(2½) months of a backbreaking and thankless task being 
done to the .utmost of my ability. Payments were begin
ning to be canputed incorrectly which could not be 
helped by the newly acquired personnel which all helped 
to keep everything in a turmoil. At la!!!t I was trying 
to keep my own cash in balance, approximating two million· 
(2,000,000) dollars, handle both the Class "A" Agent and 
Class "B" Agent Sections due to no available experienced 
help; plus the many- other details involved in trying to 
keep the office open. I had no one to relieve me of any · 
so-called "leg work" and ultimately it was to nar me 
down to the breaking point. I had made certain that the 
untiring efforts of m:y enlisted men were recognized to 
the point that I had pranoted men to one (1) M/Sgt., four 
T/Sgts., six (6). S/Sgts. and two (2) Sgts. This I kne,r 
was. only fair recanpense for the maey long hours both night 
and day they had given me their utmost energies. However, 
I~ no one interested enough in my efforts to even give 
me the slightest consideration for what I had tried to do 
for". the 5th Air Force. nu-ing all of the three (3) months 
about the nicest thing said to me was a "bawling out" for 
not being able to give an officer a partial payment in a:p
prox:im.ately fifteen (15) minutes. As t:im.e went on and no 
.assistance appeared on the horizon and seeing others pro
moted not carrying nearly as great a personal load, my 
faith and viewpoint broke down canpletely in all that can 
be considered right. Final]J after an exceedingly hectic 
several day period I was approached by' F/0 Belanger re
questing an exchange of Japanese Imperial yen for American 
currency. The total yen amoW1ted to seven hundred sixty 
thousand (7601000) yen for fifty-one thousand (51,000) 
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dollars of:which I kept five thousand (5,000) dollars. ·This 
took place-·during the latter days of January when shortages 
were occuring in my Class "A" Agent Section and which after 
it was muddled to the point I could make neither head nor tail 
even after countless hours of checking. Also, inadvertently 
I had made an exchange of Philippine Pesos for yen of which 
said pesos were to be used for purchasing officers' club SUP

plies in Manilc:L and had supposedly given saneone ten (10) peso 
notes instead of two (2) peso notes. This resulted in a short
age of four hundred (400) dollars to me personally. An<:l since 
in Finance we are required to balance out to the penny it caused 
me tremenduous mental anxiety. '.Ihese things were coupled with 
several shortages in the Cashiers account running as high as 
four thousand seven hundred (4,700). yen. Above all else I 
wanted to keep my account balanced and without so much as con
sidering right from wrong i did allow myself to enter into this 
situation, only to later realize how terribly wrong I was. 
There could be and since has been no peace of mind wishing maey 
times I could make recoupnent of the funds. I do know that had 
I been provided with an ~ssistant to help me with a task calling 
for a Major and Captain that the mental torment brought about 
by this unending job would never have clouded my sense of right 
and 1Vrong.· r· hereby pray- that the above picture may help. to . 
sanewhat alleviate a wrong I now realize at this late date. n 

The prosecution then introduced into evidence, by oral stipulation with 
the defense, the testimony of Atsuo Kimizuka from the record ot trial of 
First Lieutenant Robert Louis Johns (R 95), the testimony of Miss Reiko 
.tsaoka !ran the record of trial of Flight Officer Raymond F. Belanger (R 
103) and the testimony of Kenji Uchisugawa, from the record of one of these 
trialis (R 125). · -· 

The testimony- of these three Japanese concerned their negotiations 
with Lieutenant Johns. Kimizuka's testimoey related to his arranging for 
Lieutenant Johns to meet a Mr. Matsui. Miss Asaoka acted as interpreter 
tor Lieutenant Johns and Mr. Matsui and described the negotiations. 'She 
testified in detail with respect to the meetings and corroborates Lieu
tenant Johns' testimony. She testified that after preliminary meetings, 
she, Mr. Matsui and Uchiauga-wa brought the Japanese money to Lieutenant 
Johns' office in Tachikan about 30 or 31 January 1946, and left it with 
him as he did not then have the dollars he was to give them (R 108-lll). 
The next day they all returned and Lieutenant Johns delivered American 
dollars and pesos- to them. Mr. Ya.tsui took the mone1 (R 115) •. She 
further testified, despite objection by the defense, that at the first 
meeting with Lieutenant Johns he said the money was to come £ran the 
finance office (R 116). She did not, however, kno,r what "finance.office" 
meant until Lieutenant Johns showed her the meaning in a dictionar;y (R 
120). 
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. It was stipulated by the prosecution and the defense that if' Miss 
.lsaoka were present she would further testify that she had never seen 
accused and had no contact with him (R 24). 

Mr. Uchisugawa testified that he withdraw yen from a bank tor Mr. 
Sato, his employer, and that he went with Mr. Matsui and M1ss Asaoka to 
see Lieutenant Johns. Mr. Sato•s money amounted to 700,000 yen and this 
mooey together with additional yen belonging to Mr. Matsui was le.rt with 
Lieutenant Johns. The next day., 31 January 1946, the three returned to 
see Lieutenant Johns and he delivered to them $6,000 and "35,000 pesos." 
The United States currency consisted of 200 ten dollar bills and 200 twenty 
dollar bills, all apparently new money (R 125-131). 

At this point the prosecution asked the court to take judicial notice 
- ot certain circulars (R 1.32); as .follows 1 

Circular Number 268., Headquarters Eighth Army, APO 343., 11 October 
1945, ll'hich provides in pertinent parts 

"Section V - Exchange of American and Allied Currency. 

"Exchange or conversion of American·or Allied currency· 
or coin for yen (military- types B or A or Bank of Japan noj;es) 
ll&y' be made~ with United States Army disbursing officers 
or United States Navy paymasters. Exchanges or currency with 
azxr institutions or persons other than the above is prohibited•. 
(AG 123.?) (U)." 

Circular Number 67, General Headquarters, United States Army Forces., 
Pacific, APO 5001 · 10 September 1945, Currency to be Used in the Ma.in 
Islands or Japan which provides: 

. 
"l. Supplemental Military Yen Type 1 B1 , ·Bank of Japan 

Notes, and Japanese State Notes and Coins will be the only 
types of currencies used in the main islands of' Japan, 'Which 
consist ot the islands of Honshu, Hokkaido, Shikoku, and 

.Kyushu. 

"2• The use of United States currency, currenciea·ot the 
-Allied Powers, or any other currency except those mentioned 
above is prohibited." 

Circular Number 262., Headquarters Eighth Army, APO 343, 6 October 
1945, which provides in pertinent parts 

"Section I - Exchange ot United states Currency in Japan, 

"The ciraulation of United States currency in Japan must be 
eliminated. If permitted 'to continue, this practice will result 
in establishment of black market exchanges 'Which will have serious 
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adverse effects on United States troops and the Japanese 
econany. In order to prevent such conditions,. the fol
lowing action will be taken: 

"a. Immediately upon arrival of units in Japan, 
commanding officers will inform troops that the circulation 
of United States currency is unauthorized, and that all dol- · 
lar currency in their possession mu~t be exchanged for yen. 

11b. Enlisted personnel will exchange currency through 
unit personnel officers. The ;Latter will be appointed Class 
"A" Agent Finance Officers to·the nearest disbursing officer 
without delay, and will draw fran the disbursing officer such 

. amounts of yen currency as will be required to exchange ye~ 
for all United States currency held by troops in their· 
organizations. Upon completion of currency exchange, person
nel officers will settle accounts lli.th disbursing officers, 
returning United States and any remaining currency. (AG 123.7) 
(U)." 

4. The evidence for the defense is summarized as followsa· 

The accused, during presentation of the prosecution's case, after 
being warned of his rights, took the stand for the limited purpose ot 
testifying with respect to the circumstances under which his confession 
ms obtained. (R 76-90). · 

After it ivas ascertained that the accused understood his rights as 
a witness, he elected to remain silent as to the general issue (R 166). 

.. < • ' 

Lieutenant Archibald Young, during cross-examination by defense, .. , , 
wa.s permitted to be made a witness for the defense. He testified that 
the money described in Prosecution's Exhibit 1 was no different fran any 
other United States currency, that a finance officer is responsible for 
shortages, but an overage does not become his property. He further stated 
that sums of mcmr.1 ~~t~Pl·lJAAtiiV~S:l-.a!Jl1 a1r.tinancal.i0Ui.cerd'om.eaf<&1-
keeping, but only funds of the United States1 that money taken :Ln:~gh 
the window, in exchange for money paid out becanes the property of_ the 
United s~51.JifM·~. ~.BW:i.-~i.~~::pas.s:e.s:1~dtctlwl~n ~beiving. 
it (R 67.::S911'·n rt~~ ~et\¥.!Jt!--9A.&!·Wo ilhe'.-tbJ>~}fs) s~4l'¼lMU,M,re 
was no limit ~o amount of currency his office fujjghttlS~ it~ ~ 
finance officea; that yen taken in at finance offices were brought to his 
officei9 8J,t}0 <J~Yt e.W ~.N f~g l~~~.EJ~Yne ,_,~ts:dol,l.us-Jd.ffl~~wo , 
office. frowever, lFJ.s check could be:#1~1? thn>~;erlitibi't-e'ACiotbM!hdgi-C 
kept in each .finance office (R 69-70). These certiffoates state that the 
person reBM~~if!I i&~§::JfR!;_g·:ren tr~!M-!~M.legltUit@t:y" (R 71). 
Yen equiri.Ient to$ 50.00 ns the maximum amount which could be exchanged 
tor one8~!~EWRiq19 1i4exinit~d~Statese(Re~l)1 'lo noltsiu~~lo e1IT" 

j!uee't lllw eo!jos'!q alrlJ i&urujnoo ot betjlmeq lI .hstgn1.ml!e 
euol'tee evad .Hlw .dol.f,,- ee-grwi:ixs .te:ib·.s..11 :ioa!d 1o .taer/Jdel:Id.s.tee ttl: 
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The defense then introduced the testimony of Captain Edward Kroeker, 
given during the trial of Flight OfficE\r Belanger., after stipulating with 
the prosecution that if he were present he would so testify (R 139) .: 

Captain Krocker's testimony shoqd that he took charge of the fi
nance office at Tachika?I& .lrmy .lir Base an 1 February 1946 as successor 
to the accused. He first came to the office about 18 January 1946. 
There were no discrepancies or shortages, ~d the accounts balanced, so 
far as he knew. Since he has been in the office, he has issued a large 
amount of American money, approximately· $180.,000 to $200,00. He has 
issued as much as $60.,000 at one time depending upon the number of men 
going bane • .Also., he has issued as much as $2500 to officers for the · 
purpose of buying supplies outside of Japan. Ch cross-examination ~e 
testified that he never issued money to Lieutenant Johns. The largest 
sum issued in exchange for yen to men leaving to go hane is $150.00 (R 
142)., and a like sum in pesos to men going to the Philippines (R 144). 
An-exchange of dollars for yen at the official rate of exchange would 
not cause a shortage in the accounts of the finance office (R 145). 

By a similar st1pulation with the prosecution., the defense read into 
evidence the testimony of Major Earl H. Butler., £ran the record of trial 
of Flight Officer Belanger (R 145). · 

Major Butler testified that he wa.s staff assistant finance officer, 
Headquarters, Fifth Air Force, that the Tachikawa Finance Office was under 
his jurisdiction, and that he was assigned there fran 12 January- to 2 . · -· 
February 1946, on temporary- duty. '.rhe officer in charge ,ras the accused~ 
There were no discrepancies or shortages in the funds and the"books 
balanced. It is possible that there is a large amount of American money . 
in circulation among the occupation troops. Money issued to troops re
turning to the United States is issued in all denaninations. In reference 
to Prosecution's Exhibit .3 (Pros Ex 2 in the Belanger case) he testified 
that money could circulate in a bundle of 100 twenty dollar bills with 
consecutive serial numbers., but this was not probable unless same ,ra.s 
issued.by a bank or finance office (R 145-149). 

5. In.rebuttal, the prosecution called Major Gordon D. Osborn, 
executive officer at the Office of the Fiscal Director, GHQ., AFPAC. He 
testified as an expert and stated, that an exchange of dollars for yen 
received fran a Japanese would cause a loss to the United·States. After 
such an exchange the books balance., but if 750,000 yen were received £ran 
a Japanese national., and in exchange if 50 to 51 thousand dollars were paid 
out? the loss to the United States would be 50 to 51 thousand dollars (R 154-
155}. He considered the yen worthless (R 162). He also testified that 
troops in Japan nre not paid in dollars, but in yen., and that a person 
going bane may exchange yen. into dollars, if he presents a certificate 
that the yen were received as pay and allowances or were received by him 
as a result of cash in dollars paid to the finance office, together with 
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the orders sending him hane (R 153~154). He further testified that money 
in dollars was brought into the theater by individuals, and he had reason 
to believe that not all of it was exchanged for yen. Possession of dol
lars would not be evidence that .:it came fran a finance office (R 156). '.lhe 
only way an officer or enlisted man can legally acquire United States dol
lar. currency in Japan is by an authorized exchange transaction (R 161). 
He also testified that wbile possession of United States currency contrary 
to regulations would not ·be evidence that it came £ran a finance office (R 
156), if. the serial numbers were all consecutive, he would suspect that it 
did (R 160). 

6. 'lhe first question to be considered is wheth~r there is sufficient 
evidence in the record, outside accused's confession, to establish the 
corpus delicti. With respect to his confession, not only the ffitten state
ment, but also the oral statements accused made to Captain Frisch and 
Master Sergeant Tauson must be considered together, since the oral state
ments were made during the course of making his written statement. 

With reference to proof' ct' the corpus delicti, the Manual !or Courts-
Martial states: · 

"An accused can not be convicted legally upon his 
unsupported confession. A court may not consider the 
confession or an accused as evidence against him unless 
there be in the record other evidence, either direct or 
circumstantial, that· :the offense charged has probabl,y 
been canmitted; in other words, there must be evidence 
of the oorpus delicti other than the confession itself. 
***'!his evidence of the corpus delicti need not be 
sufficient bt itself to convince ~eyond reasonable 
doubt that the offense charged has been canmitted, or 
to cover every element of the charge, or to connect the 

· accused with the offense. * * *'' 
In CM 202213, Mallon, 6 BR 1, it was stated: 

"The general rule, laid d01fll with the greatest 
clearness in the Daeche case, fs·that the corpus delicti 
need not be proved aliunde the confession beyond area
sonable doubt or by a preponderance ot evidence or at 
all, but that some evidence corroborative o! the confes
sion must be produced and such evidence must touch the 
corpus delicti~" 

In. the Mallon case, however, 'Where accus~d ns charged with the 
larcecy of' a riding crop, the property of a Post Exchange,- after stating 
the above rule, the Board stated that the evidence "touches the corpus 
delicti since it tends to show, though it does not absolutel,y prove, that 
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the crop had been a part of the stock of the Post Exchange and had been 
'. wrongfully taken ihence. 11 This does not merely "touch" the corpus delicti 
. of larceny, it is the corpus delicti. The Board distinguished CM 193828, 

Morande and Mingo, 2 BR 95. In that case accused was charged nth the un
lawful sale of blankets, but it was held that the mere fact there was evi
dence that the blankets were missing, without evidence that they were 
probably sold was insufficient to support the finding of guilty where the 
missing elements were supplied by a confession. Both cases. cite many of 
.the same Federal cases, and principally Daeche v. u, s., 250 Fed. 566. 
This case stated the general rule as followst 

"But such is not the more general rule, which we are 
free to follow, and under which a:n::, corroborating circum
stances will serve which in the judge's opinion go to 
fortify the truth of the confession. Independently they 

• need not establish the truth of the corpus delicti at all, 
neither beyond a reasonable doubt nor by a preponderance 
of the proof." 

Preceding this quotation, the court had stated: 

"The corroboration must touch the corpus delicti 
in the sense of the injury against whose occurrence the 
law is directed" (Underscoring supplied). 

In the first quotation it will be noted that the court did not say that 
evidence aliunde the confession need not prove the corpus delicti at all, 
as implied in the rule as stated in the ~ll2!!. case, but that it need not 
establish the truth at all either beyond a reasonable doubt or by a pre
ponderance of proof. 

In Forte v. u. s•• 94 F2 236, 68 App. n.c. 111, 1938, the court 
stated at page 240: 

11We do not rule that such corroborating evidence 
must, independent of the confession, establish the 
corpus delicti beyond a reasonable doubt. It is suf
ficient, according to the authorities we follow, if, 
there being independent of the confession, substantial 
evidence of the corpus delicti, and the whole of it,· 
this evidence and the confession are together convincing 
beyond a reasonable doubt of the commission of the crime 
and the defendant's connection therewith." 

The court cited and approved the Daeche case, but said it had often 
been misconstrued. 

In proof of the corpus delicti in the present case .there is in the 
record, excluding the confession, evidence of the following facts. In 
January 1946 Lieutenant Johns negotiated, nth certain Japanese nationals, 
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the'sale or exchange of dollars for yen at a rate of 33 yen to l dollar. 
He thought he could get about 50 ·to 55 thousand dollars for about 750,000 
yen since his friend Pelanger had told him,he could obtain $51,000. 
Though he did not specifically say so, it is apparent that Lieutenant 
Johns contemplated making such an exchange at a finance office at the 
·official rate of exchange of 15 to 1. As agreed, the Japanese turned 
over to Lieutenant Johns 750,000 yen, which he inturn delivered to Belanger 
sanetime during the evening of the same day~ 'lhereafter they drove a jeep, 
in which the yen had been placed, to the officers• quarters at Tachika-wa 
Air Field and parked it there near the finance office. Lieutenant J~hns 
left Belanger and went inside the quarters. Within about twenty minutes· 
Belanger came in and gave Lieutenant Johns the equbalent of $43,000, in 
American dollars and Philippine pesos. Lieutenant Johns took the money 
and the next day gave the Japanese the equivalent of $23,000, in dollars 
and pesos, keeping the balance. The testimony of the Japanese who dealt 

· with Lieutenant Johns corroborates his testimony with regard.to the nego
tiations and the receipt by them of dollars and pesos equivalent to 
$23,000. In addition, they established the approximate date they received 
the money as the Jot~ or 31st of January 1946. 

On or about 1 March the accused borrowed a 1 key to Lieutenant Clayton's 
field safe. Four days later Lieutenant Clayton found an envelope in this 
safe, which was in the finance office, containing American currency, in the 
amount of $9,340, consisting of 10 and 50 dollar bills. Lieutenant Johns' 
footlocker ..as seized and opened. It contained $20,700 in bundles of 50, 
10, and 20 dollar bills and one bundle of 50 peso notes. 

By regulations, all personnel coming to Japan were required to exchange 
American currency for yen and personnel leaving the theater were authorized 
to exchange yen for dollars, but limited to $150 for any one individual. 
The use of American currency in Japan was forbidden except for the purpose 
ot exchanging currency for those under orders to leave Japan or for certain 
official purposes. 

The ~oard of Review has considered the follOlfing pertinent directives, 
in addition to the directives which the prosecution introduced into evidence, 

Circular Number 280, Headquarters Eighth Army, APO 343, 22 October 
1945 which provides in pertinent parts · 

"Section II: Prevention of Illegal Currency Transactions 

· 
111. Radio CINCAFPAC, 18 October 1945 is quoted for the 

information and compliance of all concerned. 

'.!• In order to prevent military personnel in 
possession of yen currency obtained from sales of property, 
black market currency transactions and other illicit sources 
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fran utilizing such currency to their arm advantage, it is 
directed that every instrument which transmits a dollar. 
credit to the United States (except as pay voucher or pay
roll deductions) such as PTA list or which effects a dollar 
credit through Soldiers' Deposits or effects the purchase 
of a ,var bond or postal money order·for cash will be accom
panied by a signed certificate from the appropriate personnel 
officer thats "I certify that I have personally inquired into 
and examined the sources of the. funds herewith transmitted, 
deposited or used for purchases of war bonds and postal money 
orders and have determined that these funds were legitimately 
obtained as payment of pay and allowances from a finance of
ficer of the United States Army and were not obtained £ran 
sale of property, black market currency operations or other 
illicit sources." * * * 

* * * 
1c. Postal officers in Japan will cash incaning 

postal money orders in yen only. Finance officers will not 
exchange United States currency for yen unless the individual 
desiring exchange is under orders to return to the United 
States and presents appropriately modified certificate as 
shOlVIl above fran the unit personnel officer that the funds 
were legitimately acquired as pay and allowances from an 
army finance officer. Officer personnel will execute a similar 
certificate. You will take measures to insure that United 
States currency is llithdrawn fran personnel arriving £ran the 
United States within 72 hours fran date of debarkation (Under
scoring supplied). 

* * *' 
"3. These instructions will be observed by personnel 

officers and officers certifying to their own transactions 
immeaiately upon receipt of this circular, and disbursing 
officers and postal officers will accept and exchange cur
rency only in canpliance therewith. 

* * 
Circular Number 2F!r'/, Headquarters Eighth Army, 30 October 19451 

"* * * 
"l. 

\ 

All personnel will be advised at a time sufficiently 
in advance of departure, that the return of yen currency to 
the United States is strictly prohibited, except nominal amounts 



(32) 

which are carried as souvenirs, and not as currency_ to be 
subsequently exchanged for dollars. 

112. Canmanding officers will insure that adequate 
facilities are available for withdrawal of all yen cur
rency fran troops through the following transactions: 

"a• Exchange of yen for dollar currency, up 
to a maximtnn of one hundred and fifty dollars ($150.00) • 

• 
* * *" 

Circular Number 3, Headquarters, Eighth A.rmy, 3 Janu?,ry- 1946: 

"Section V - Prevention of Ulegal Currency Transactions, 

'"***Authority is granted to convert into dollars or 
dollar instruments the yen currency representing official 
funds of governmental agencies or authorized non-appropriated 
funds such as funds of anny exchanges, Red Cross, hospitals, 
or units, provided-such yen were acquired from previous con
versions of dollar instruments through army disbursing officers 
or £ran.yen disbursed to authorized personnel as cash pay and. 
allowances, or exchanged for other currencies received as cash 
pay and allowances. When request is.made of disbursing officers 
to exchange yen currency representing part or the entire amount 
of such funds, the custodian of fund will execute certificate 
stating name of fund and unit; amount of foreign currency for 
which·exchange is requested; type of currency desired; approx
imate percentage that the a.mount represents of current balance 
of fund; reason for requesting exchange; that no personal funds 
are included. Your exchange controls must be adequate to pre
vent increases in such funds from unauthorized sources." (AG 
123.7) (U).'" -

It is reasonable- to infer fran all the circumstances that the large 
stun of money whtch Lieutenant Johns had was obtained at a finance office, 
particularly since the evidence indicates that an exchange transaction was 
contemplated, and that the finance oi'fic:-e it came from was the Tachika,ra. 
office. Becau~e· of the regulations, it is also reasonable to infer that 
neither Belanger nor Lieutenant Johns could have obtained the sum lawfully. 
The evidence justifies the conclusion, therefore, that there was a misaP- · 
propriation' of money £ran the Tachikawa Finance Office, and that the money 
was the property of the United States furnished and intended for the mili
tary- service. 

,_ 
If the accused were charged with misappropriation, evidence of a:rry 

misappropriation of funds from the finance office would be evidence of the 
corpus delicti. Misappropriation means devoting to an unauthorized purpose. 
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The devotion need not be for the benefit of the accuaed (MCM, 1928, par 
1501, p 184). In fact, benefit to anyone, or devotion to anyone's use, 
is not an element of that offense. Misapplication, as stated in the 
same section of the Manual, "is where such purpose is for the party's 
own use or benefit." In other words, misapplication is also a devotion 
to an unauthorized purpose, with the added element that the purpose be 
far the use or benefit or the person making the misappropriation. 

· Since misapplication is a specific kind of misappropriation, then 
sane evidence of a. benefit to the person making the misappropriation is 
necessary. For it is this benefit that, in the words of the Daeche case 
quoted above, is "the injury against.whose occurrence the law is directed.• 

In. the instant case, there is some evidence, that there was a mis
appropriation of finance office funds. The evidence also shows that 
750,000 yen would, on exchange, ·yield about $51,000 at the official rate 
of 15 to 1, that Lieutenant Johns received the equivalent of $43,000 and 
that 750,000 yen were used to obtain it. There ·is then sane evidence that 
saneone received a benefit £ran the dli"ference, and it is a reasonable in
ference that this benefit was received by whoever made the misappropriation. 
It is clear from the Manual and the cases cited above that the necessary 
evidence of the corpus delicti need not connect the accused with the crime. 
Therefore, the Board is of the opinion that there was sufficient evidence 
of the carpus delicti for the court to admit the confession into evidence. 

7. The second ques~ion presented is whether the confession was, in 
fact, voluntarily made and, therefore, properly admitted into evi~ence. 
The confession was admitted over objection by the defense, on the ground 
that it -wa~ made under circumstances rendering it involuntary. 

The testimony for the prosecution, offered as a foundation for the 
admission of the confession, is summarized as follows. 

Captain Michael G. Frisch, CMP, Provost Marshal's Office, Tokyo, 
testified that at the end 0£ February he was informed of a transaction 
involving the sale of yen for dollars, which he investigated. He questioned 
sane Japanese who implicated Lieutenant Johns. The latter implicated night 
Officer Belanger and the accused (R 41). The accused was brought to Captain 
Frisch' s office .,ip Tolcy'o by Lieutenant Stahl, Provost Marshal at Tachikawa, 
·o~ or about 4 March. The accused was not questioned at that time so far as 
he could recall. Witness did not tell the accused that he was under sus
picion, at this time. In fact 1 he said nothing except that he was investi
gating the case involving the sale of currency (R 43-44). Accused was 
removed to the Metropolitan Police jail and confined in the military section 
there (R 41)·. On the morning of 5 March, Captain Frisch went to the jail and 
saw the accused. He stated that.he 'lfal'ned the accused of his rights and 
asked him if he wanted to make a statement. Accused stated that he had 
notling to say (R 42). Witness "believes" that he returned on the morning 
_of the 6th at about nine o'clock and took the accused out to his (Frisch's) 
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quarters where he offered him the use of a shower and shaving facilities, 
and where they were alone (R 1+2, 46). Witness gave the accused coffee 
and sandwiches (R 45--46). After this they talked about many things - "I 
can't remember what, exactly, and he said he thought he would like to 
write a statement, make a statement" (R 42). He warned the accused of 
his rights and then took him to his office where the accused wrote out 
a statement in longhand. When finished, the accused signed the statement 
in Captain Frisch's presence. This statement, marked Prosecution's Exhibit 
2 for identification, was identified by witness (R 1+2-43). The defense then 
questioned the witness relative to what he had said to the accused when they-
were in Captain_Frisch's quarters as follows (R 45-46)1 ' 

11 Q. And do you recall as you were sitting in that roan, 
making a statement to the accused to·the effect that 
if he did not cooperat~ pretty soon that it would 
look bad in your report? 

11A. No sir., I do not recall. 

11 Q. But you may have done so? 

11A. I do not recall any- statement. 

"_Q. Answer my question., please; you may have done so? 

"A. I do not recall., is all I can say. 

11 Q. You don't remember? 

'"A. I don't remember• 

. "Q. But it's possible that you did? 

"A. I don't remember if I did or not. 

"Q. You may have, in other words? 

"A. It's hard for me to answer. I say I don't remember 
that question." · 

Captain Frisch was then asked, "Did you make the statement in your roan 
that 'anything I say in my report may be able to influence your case?'" 
He replied, 11No,-I did not. 11 The defense asked, 11Now, do you recall 
making a· statement to the accused that if he didn't come out with a state-

. ment you would have to cable the FBI and check up on him in the states?" 

"A. I may have said that,.because that resulted !ran question
ing Lt. Wing as to what procedures were followed to get 
information on people when they were involved in such 
things." 
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Witness repeated his answer that his statement was in answer to Lieutenant 
Wing's trend of question:tng as to what procedures were followed (R 46). 

He stated that the accused appeared very nervous at times (R 51). 

Captain Frisch testified that he did not, prior to the time accused 
"IVI'ote his statement, tell accused he would be released frcm ja.11 if he 
made a statement, that he did not urge him to make a statement, and that 
he did warn him of his rights (R 53). When asked why accused ns not 
placed in arrest in quarters, Captain Frisch statedt "It was on orders of 
the Provost Marshal that they were locked up" (R 54). He stated several 
times that he did not know what the conditions were in the jail, nor arry
t,hing about the food and water given to accused; and that he had no 
jurisdiction over the jail. (R 48, 54). He knew that Japanese were in 
the jail, but thought the military cells were separate from cells used 
for Japanese prisoners (R 52). Captain Frisch previously stated that 
military personnel could be held in the jail 48 hours by regulations ot 
the Provost Marshal (R 42, 48). 

After accused had written his longhand statement in Captain Frisch1s 
office it was then typed in another office (R 51). 

First Lieutenant Harold NOl'lfood testified that on 6 March accused's 
longhand statement was typed in his office and that accused swore to and 
signed the typed statement in ~he presence of Sergeant Gil:meyer and him
self. He identified both the longhand statement, offered as Exhibit 2, 
and the typed statement, offered as Exhibit 2a. Before accused signed 
the typed·cor~, witness -warned him of his rights under the 24~h Article 
of War (R 73). He did not witness the execution of the longhand state
ment taken in Captain Frisch's office (R 74-75) • . 

The accused, who took the stand for the limited purpose'of showing 
that his confession us not voluntary, testified that he entered the 
Metropolitan jail on 2 March about 2000 hours and -left on 4 March about 
140o·hours .. He was confined by directions of Captain Frisch (R 79). He 
did not know who brought him to the jail, but said, "I believe Captain 
Frisch asked, ordered, two MPs" (R 80). He was confined in the so-called 
military section of the jail. The cells were in two tiers, one above the 
other, in a semi-circle. He was in a cell on the top tier. Italians were 
also in the top tier and Japanese filled the bottan tier, about 150 in 8 
cells. He was alone, but there were three or four prisoners in each of 
the cells on his tier. Occupants of the cells below could not all lie 
dOffll at one time and a Japanese wanan, apparently mentally deranged, scream
ed constantly (R 77). There ns one American soldier guard on duty and 
accused was the only military person confined in that portion of the jail 
(R 81). 'Ihe toilet was broken and as a result of not having been flushed 
for several days there was a strong stench in the cell. There was no cot 
in his cell, only a moth eaten Japanese canforter and rice mats (R 78). 
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His food consisted of C or K rations and he was given no water (R 78). He 
was permitted to shave at a ·fountain in the middle of the semi-circle of 
cells on the afternoon of the day after he was confined1 but was afraid 
this -water, like other water in Tokyo, was not fit to drink (R 79). 

About noon on the firet day- he was in jail, Captain Frisch visited 
, him and asked accused to make a statement, but did not warn him of his 

rights. Accused declined to make a statement but pointed out the co~dition 
of the toilet to Captain Frisch and also canplained to the guard about it 
(R 81-82). He did not sleep while in the jail because of these conditions 
(R 8.3) • 

Captain Frisch visited him a second time, on the ~orning of 4 March, 
when he told him it might ta necessary to investigate accused's family and 
"everything all the way back to the states". Accused was apprehensive of 
his father's condition since he had recently- suffered a stroke and it was 
for this reason that he agreed to go to Captain Frisch' s apartment on the 
afternoon of 4 March (R 79). While at the apartment, Captain Frisch al
lowed him to take a shower and shave, and gave him coffee and sandwiches 
(R 79). Thereafter, they talked of various things and then the conversation 
drifted back to the case. At this time Captain Frisch said it would be neces
sary for him to take sane action one way or another, and that he had to close 
the case and make his report (R 85). He did not pranise anything but implied 
by what he said that anything he might say in the report could be helpful er 
harmful (R 8.>-86, 90). Captain Frisch did not say that if accused made a 
statement he would not wire the FBI, but said or implied that if accused did 
not make a statement he would contact the FBI (R 87-88). Accused talked to 
no one but Captain Frisch prior to making his statement., since his request 
tor counsel had been denied (R 90). He also testified that captain Frisch 
said it would no longer be necessary to keep him in the Metropolitan prison 
if he made a statement., but he does not remember just 'When Captain Frisch 
made the statement (R 80). captain Frisch did hot tell him he would be 
released tran confinement if he made the statement. Accused stated that 
if he· were not apprehensive about his father• s condition., and conditions -
in the Metropolitan jail, he would not have made the statement. When ac
cused was asked it unhealt~ conditions in the jail influenced him., he said, 
"Bothing in canparison to investigation of my family, etc." (R 80). 

' ' 

In considering all the circumstall(H3_s surrounding the making of these 
statements by the accused, it is the opinion of the Board that the law 

_member was not unreasonable in placing greater credence upon the testimony 
· ot Captain Frisch than upon that of the accused and that the ruling ad
mitting the, confession should not be disturbed. 'lhere is no doubt that 
accused was worried and that being placed in a filthy jail, and then being 
removed to Captain Frisch's quarters and allowed to shave, take a shower 
and thereafter being given coffee and sandwiches, 'exercised considerable' 
psychological influence on the accused. 'While the accused may have feared 
that he might be returned to the jail if he did not make a statement, the 
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court could reasonably conclude from the evidence that he was neither so 
threatened nor was he pranised that he would be released if he did not make 
a statement. 'lhe court could also reasonably conclude that, while accused 
was influenced by fear of news of his situation coming to the attention of 
his sick father, ~r to his heme town if the FBI should make an investigation, 
Captain Frisch did not use this as a threat, but that accused hil!lself asked 
whether such investigations were to be made. The period of confinement was 
actually less than the authorized period of forty-eight hours for which all 
military personnel might be detained in the jail. Considering all the cir
cumstances, together with the fact that the accused 1s a 1Vell educated officer, 
it cannot be said that he was forced to confess. 

8. The accused stands convicted or knowingly and wilfully applying to 
his own benefit, in conjunction with Lieutenant Johns and Flight Officer 
Belanger, $50,600, lawful money of the United States furnished and intended 
for the military service thereof. -

The elements of proof for the offense alleged, ,as stated in the Manual 
are as f'ollon: 

"* * * That the accused*** applied to his own use 
certain property in the manner allegedJ (b) that such 
property belonged to the United States and that it was 
furnished or intended for the military service thereof, 

· as alleged; (c) the facts and circumstances of the case 
indicating that the act of the accused was willfully and 
knowingly done; and (d) the value of the property, as 
specificed" (M::M, 1928, par 150!, p 185). 

The evidence shows that money fran the finance office was misappro
priated through the unlawful exchange of Japanese yen for United States 
currency. In the absence or evidence to th~ contrary, it may be presumed 
that such money in a finance office of the army ns money of the United 
States intended for the military service thereof. Pertinent currency regu
lations forbade such an exchange as took place and since such regulations · 
have the effect of law, accused is charged with notice thereof (CM 291176, 
Besdine; CM 307097, Mellinger). Accused's confession shows that the mis
application was knowingly- and wilfully done. Accused in his confession 
sta~es that he exchanged $51,000 c£· which he kept $5,000, but he derived 
a benefit fran the entire amount, inasmuch as it was the exchange of the 
entire amount which enabled him to get the $5,000 he admits receiving. 

The evidence, however; shows that a part of the money paid out by 
the accused, stated by him to amount to $51,000, actually was in the form 
of pesos, and not in "lawful money of the United States" as alleged. The 
total amount actually shOl'lll to be in dollars is the $5,000 kept by the ac
cused, the $6,000 delivered to the Japanese and the $20,000 kept by Lieu
tenant Johns and found in his footlocker. How much of the money, it an:,, 
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was kept by- Belanger is not in evidence. Since Thllippine pesos are not 
lawful money or the United States, the record of trial is legally sufficient 
to support only so much of the .finding of guilty as invol_ves a finding that 
the apcused misapplied $31,000, lawful money or the United States furnished 
and intended for the military service thereof. 

9. The accused is 36 years of age and married. He attended Ohio State 
University for four years.and was a member or the ROI'C. He also attended 
the Eastman School of Music, University of Rochester, for two years. Prior 
to his service in the Army he was engaged in the inves t·.ment banking business· 
as a vice president or George T. Lennon & Co., Columbus, Ohio. He was inducted 
11 :March 19-42 at Fort Hayes, Ohio., attended the Q.,.artermastel' School, Camp 
Lee., Virginia, ,and was canmissioned second lieutenant on 30 August 1943. He 
was pranoted to first lieutenant, 8 August 1944. War Department records snow 
that he served lfith the Quartermaster Corps until August 1943 and has since 
served in the Finance Department. He is. authorized to wear the Asiatic
Pacific Theater Ribbon, with one bronze battle star .tor the Ryukus Isles 
Campaign. 'lhe accused received seven days restriction under Article of War 
104 at Norfolk Arrrry Air Field on 27 February 1944, for deliberate disobedi
ence of orders and for use of privately owned conveyance in transaction of 
official business. 

10. '!be Board of Review has given consideration to a letter 11i"itten 
by- the accused to ¥ajor General W. H. Kasten, Chief or Finance., dated 27 
November 1946, and forwarded to The Judge Advocate General for such con
sideration as deemed proper. Mrs. Audrey McC. Wing, wife of the accused., 
appeared before the Board and urge:i clemency in his behalf. 

U. The court was legally constituted and had jurisdiction of the 
person and the of.tense. fu errors injuriously affecting the substantial 
rights of the accused were canmitted. In the opinion of the Board of Re
view the record of trial is legally sufficient to support the findings,ot 

·guilty of the Charge and only so much or the finding of guilty or the 
Specitication as involves a finding that the accused did, at the time and 
place alleged., ·in conj\lllction with the persons alleged, knowingly and 
wilfully apply to his own benefit $31,000, lawful money or the United 
States,property ot the United States furnished and intended .tor the mili-

. tary service thereof, and legally sufficient to support the sentence and 
to warrant confirmation thereof• .l sentence to dismissal, total forfeitures, 
and confinement at hard labor for eight months is authorized upon a con
viction of a violation of Article· of War 94. 

Judge Advocate 

Judge-Advocate 

Judge Advocate 

• 
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JAGH - CY 317673 1st Ind 

WD, JAGO, Washington 25, D. C. FEB 241947 
Toa The Under Secretary or War. 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, · 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of' Review 1n the case of First Lieutenant 
William E. Wing (0-1591539), Finance Department. 

• 2. Upon trial by general court-martial this officer was found · 
guilty of misapplying, to his om benefit, in conjunction with two other 
named persons, $50,600, lawful money of the United States, property of 

. the United States, furnished and intended for the military service there
o_f. No evidence of' any previous convictions ,ra.s introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for eight (8) 
months. The revielfing authority. approved the sentence and forwarded 
the record of trial for action under Article of War 48 •.,. 

3. .l summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings_ of guilty 
of the Charge and only so much of the finding of guilty of the Specifi
cation as f:l.nds.the accused guilty of misapplication of $31,000, lawful 
money or the United States, property- of the United States, .furnished and 
intended for the military service thereof', and legally sufficient to 
support the sentence ard to ..arrant confirmation thereof'. I ooncur in 
that opinion. 

The accused was assigned to Headquarters 7th Air Service Group and 
, was disbursing o.tticer at the finance office, United States .Army, at 
Tachikawa Air Base in Japan. First Lieutenant Johns, one of the two 
persons named in the specification in conjunction with whom accused is 
alleged to ·have acted, bad arranged with certain Japanese to exchange 
yen for dollars at a rate of' 33 yen for one dollar. Lieutenant Johns 
had learned from Flight Officer Bal.anger that $51,000 could be obtained. 
Knowing that the official rate of exchange at a finance off'ice 11&s 15 
to 1, Lieutenant Johns accepted 750,000 yen from the Japanese intending 
to :reimburse them at the rate of 33 to 1. Belanger took the yen to the 
accused at the finance office, on or about 30 January 1946 after rusiness 
hours, and the accused withdrew United States an:t. Philippine currency of 
a total vs,lue •of $51,000 in exchange therefor. The accused kept $5,000 
of this money aoo gave the balance to Belanger. Belanger, in turn, gave 
Lieutenant Johns $43,000 in United States and Philippine currency and 
kept the balance. Lieutenant Johns turned over to the Japanese $6,000 
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and 34,000 pesos ($17,000), which ns the amount called for by the 
33 to l agreement with the Japanese, and retaimd the difference. 
Bsi" this transaction, llhich was clearly unlawful. under existing 
currency control regul.ations, the accused made $5,000 and in fact 
applied to his benefit the entire amount. Since the specification 
alleges misapplication ot $50,600, lawful money of the United States, 
and a part of the money actually misapplied was shown by the evidence 
·c;o be Philippine pesos, the Board of Review held the record legally" 
sufficient to support only so much of the find:ing of guilty as in-
volves misapplication of $31,000, the amount clearly shOllll by the • 
record to have been in dol.lArs, lawf'ul money of the United States. 

4. A letter from the accused addressed to Major General w. H. 
Kasten, Chief of Finance, dated 27 November 1946, fo~ed to me 
for su.ch consideration as dee~d proper, is attached to the file. 

The wife of the accused, Mrs. Audrey Mee. Wing, appeared on 
behal.t of the accused and requested remission of that portion of the 
sentence 'ad.judging dismissal. 

5. I recamne~d that only so much of the firximgs of guilt7 of the 
specification as :involves a finding that the accused did, at the time 
and place alleged, in conjunction with the persons alleged, knowingly 
and wilfully- apply to his own bane.tit $31,000 lawful money of the · 
United States,. property of the Unite~ States, furnished and intended 
tor the military service thereof be approved arxi that the sentence be 
confirmed and carried into execution. Inasmuch as the accused's perioo 
o! confinement (considering allowable good conduct time) was concluded 
on 27 January 1947, it 1s not.necessary to designate a place o! 
confinement. 

6. Inclosed is a form of action designed to carry the foregoing 
recollllll8ndation into effect, should such reconnnendation meet with your 
approval. 

\ 

CK 31767S 

2 Incls. THOMAS H. GREEN 
1- Record of trial Major General 
2- .Form of action The Judge Advocate General 

----------------------------------
( o;c.M.o. 46, February 

\ 

24, 1947). 
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W'AR IEPARTllENT 
In the Office of The Judge Advocate General 

wa~ton, n.c. 

JAGN--Oll 317691 

_UNITED STATES 

v. 

Private JAMES 11'. PLUMMER 
(35240576), 9225 Tecbru.cal 
Service Unit-TC, Company O, 
8th Regiment, Overseas Re
placement Depot. 

) NEW YOOK PORT OF EMBARKATION 
) 
) Trial b;r G.C.l!., convened at 
) Camp Kilmer, New Jersq, Z3 
) October 1946. Di.smnorable 
) dischar~e and confinement for 
) tour (4} years. Federal 
) Reformatory. 
) 

HOI.DIID by the BOARD OF REVIEJJ 
HARDY, JOIDlSON and TAYLOR., Ju<;ige Advocates 

l. The record ot trial 1n the case o.t tbs soldier named abOTe 
has been exarn1 ned. by the Board ot Revin. 

2. The accused was tried upon the .tollorlng Charge and Speci.ti-
cations · · 

CHARGE:. y101at1on o! the 93rd Article ot war. 

Specification, In that Private Ju.s·w. Plwmner, 9225 Techni
cal Service Unit-Transportation Corps, Company o, 8th 
Regiment, Overseas' Replacement Depot, did, at Camp Kilmer, 
Nn Jersey on or about 17 July 1946, feloniously take, 
steal and carrr an.;r one wallet, value about $5.00., and 
about $83.00, lawful money o! the United States., or a 
total -value of $88.oo, the property of Private George A.. 
Bakos. 

He pleaded not guilty to, and was found guilty o.t, the Charge and the 
Spec:l.tication. He was sentenced to be dishonorab~ discharged the ser
vice., to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor, at. such place as the reviewing authari~ might 
direct, !or .tcnr years. The reviewing authority approved •only so much 
ot the findings of guilty- as finds the accused guilty- o! feloniously 

http:Speci.ti


(42) 

taking, stealing and carrying away about $83.00, lawtu~ money of the 
United States, the property of Private George A. Bakos," approved the 
sentence, designated the Federal Reformatory, Chillicothe, Ohio, as 
the place of confinement, and forwarded the record of trial for action 
pursuant to Article of War so½. . , . 

J. Eyidenee for the prosecution. 

When George A. Bakos retired 2230 17 July 1946 in his baITacks 
in the 240 block, Camp Kilmer, his billfold containing $83.00 in currency 
-was in the pocket of his trousers which hung at the head of his bed. When 
he arose the next morning the billfold an:i contents were missing (Stipu
lation, Pros. Ex. 1). The billibld was later found, empty of currency, in 
a 110oded area near the 240 block, and returned to Bakos (R. 5-7; Pros. Ex. 1).

' 
An affidavit of Homer Pasley (Pros. Ex. 2) was acknowledged be

fore first Lieutenant John A. Reyna as appears on its face (Oral Stipulation, 
R. 7). The boey of such affidavit, then: introduced without objection reads: 

11I lfitnessed the signing of James w. Plumm."er to his con-
fession made in the Investigation Unit, Wright Field, Iayton, 
Ohio, on 26 July 1946, in the presence of James w. Plummer and 

· Ray I. Turner, Agent, :r.ti.litary Investigation Unit. 

Further deponent sayeth not• (Pros• .Ex. 2). 

A written statement, dated 26 July 1946, purportedly- signed by" accused, 
was admitted in evidence without objection or further preliminary founda
tion, wherein accused stated, in substance a That on 17 July 1946 he 
"picked up about six or seven billfolds" in a barracks numbered in the 
2401 s at Camp Kilmer; That he took such billfolds from the clothing of 
sleeping men, took the money rrom them, and discarded them in a patch of 
woods behind the barracks; That· he then went absent without leave and was 
later detained by the civilian police (Fros. Ex. J). · 

4• Evidence for the defense. 

The accused, having been duly warned of his rights, elected to 
testify under oath on his own behalf. The initial question put him by his 
counsel was: · 

"Tell the court why you signed this statement, the 
reasons why you did. 11 

to which ac cu.sed answered 

"I was picked up in Ohio on the 23d of July. I was pro
mised if I came clean I would be _tried for AWOL only and 
the rest would be forgotten about. They put me in 
solita17 confinement for twenty six days in Wright Fl.eld. n 
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He further testified in substance: That following his being "piclced up" 
he was placed in solitary confinement; That he signed "a piede of paper" 
s.hown him by the Trial Judge Advocate; That he was in solitary confinement 
19 days before he signed "the statement" and for? days thereafter; That · 
•this statement". (a "piece of paper" handed witness by the Trial Judge 
.Advocate) was dated 26 July, and that such date must have been wrong. 

Respecting the alleged offense he further testified in substance: 
That on 16 July he went in town and "drank a lot of whiskey"; That when 
he got back to camp aabout three o'clock" he did not know what he was doing; 
That "when morning CQZ!l8 I discovered all of a sudden I had a lot of money 
in my pocket"; That he then "went DfOL" but spent none of the money he so 
found, which was in his possession when_ he was "picked up." 

No other evidence was introduced in behalf of the accused. 

5. It is obvious .from the first question asked accused.as a witness 
by his counsel that there was a serious question as to the voluntary nature 
of accused's confession (Pros. Ex. 3). Despite this fact defense counsel 
made no objection to its admission in evidence., nor to the improper manner 
in which a foundation for such admission was attempted by the prosecution 
which attempt he actually aided by stipulation. As a result o:f the manner 
in which this trial was conducted it would be impossible for the coo.rt, and 
certainly :for this Board, to fairly detennine whether such confession was 
voluntary and admissible. 

While it might be said accused's testimony raises an implication 
of guilt his confession (Pros. Ex. 3) is the only direct evidence of such 
guilt and its admission in evidence without proper consideration by the 
court of the question, raised by the testimoey of the accused, as to its 
voluntary character constituted :fatal error. It plainly appears from the 
record of trial that defense counsel did not perform his duties properly 
and that accused's substantial rights were Jrejudiced so as to deprive 
him of liberty and property wi tr.out due process of law (CM ETO 4756, 
CarmisciAAO, 13 BR (ETO Z72). -

6. The court was legally constituted and had jurisdiction of the 
parson and o:ffense but errors injuriously affecting the substantial rights 
of_ the accused were committed during the trial and for that reason the 
Board of Review holds that the record of trial is legally insufficient to 
suppor-t the :findings and sentence.-

Judge Advocate. 

Judge Advocate. 
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JAGF CM 317691 1st Ind 
fEB 5 1947 

VID, JAGO, Washington 25, D. C. 

TO: The Under secretary of War 

1. Herewith transmitted for your action under Article of War 5o½ 
as amended by the Act of 20 August 1937 (50 Stat. 724; 10 tBCA 1522), and 
Executive Order No. 9556, May 26, 1945, is the record of trial in the _case 
of Private Jame~ w. Plummer (35240576), 9225 Technical Service Unit - TC, 
company o, 8th Regiment, overseas :aeplacement Depot. -

2. The Board of Review has held the record of trial legally insuf
. ficient to support the sentence. I do not concur in the holding ·by the 
Board of Review and submit for your consideration and action my dissent 
therefrom. 

3. Accused was found guilty of the larceny of a wallet and money 
contents. The proof consisted of evidence of the corpus delicti and a 
confession by accused. The confession was receiv~d in evidence without 
objection by the defense counsel. The accused· subsequently testified 
that the confession was obtained through improper treatment· and as the 
result of improper promises. The confession itself contained statements 
by accused that he was familiar with his right to remain silent, that no 
threats, promises or duress had been used against him, and that he made 
the confession of bis own free will. 

4. The Board of Review is of the opiru.on that the procedure with 
respect to the confession prevented a fair determination by the court 
with respect to its voluntariness; that the introduction of the con
fession was erroneous as was the failure of the defense counsel to object 

, to it; and that the errors injuriously affected the substantial rights of 
the accused. · 

5. The confession was on its face voluntary and there was nothing 
in the circumstances of its introduction, its contents, 9r in the evidence 
previously received to indicate that it was not voluntary. This being so 
the confession was clearly admissible, in the discretiotj of the court, 
without further preliminary showing ( l.iCU, 1928, par. 114~) • I do not find 
any failure by the defense counsel to perform bis duty. Although defense 
counsel mi1:-;ht have raised the issue of voluntariness at this point the 
wisdom of doing so would have been debatable and I cannot say that he 
erred, in a legal sense, in allowing it to be introduced -without objection. 
It is noteworthy in this connection that a part of the testimony of accused 
as to involunt~iness was shown on cross-examination to be probably false. 

4 
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6. I recommend that the findings and sentence be confirmed. 
I transmit herewith for your use two forms of action; Form A to be 
used if you agree with the holding of legal insufficiency; and Form B 
to be used in the event that you agree with my recommendation. 

3 Incls THOMAS li. •GREEN 
l. Record of trial Major General 
2. Form A The Judge Advocate General 
J. Form B 

• 
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WAR DEPARTMENT (47)In the Office of The Judge Advocate General 
Washington 25, D. C. 

JAGK - CM ;31 7730 

3 JAN 1947 
UNITED STATES ) EUROPFAN AIR TRANSPORT SERVICE (PROV) 

) 
v. ) 

) Trial by G.C.M. ,, oonvened a.t Wiesbaden, 
Second Ueutenant HA.RRISON ) Germany, 23 September 1946. Dismissal. 
J. BRITTON (0-2029046), Air ) total forfeitures a.nd confinement for 
Corps. ) one (1) year. 

OPINION of the BOARD OF REVIE'l'i 
SILVERS, ~cAFEE and ACKROYD, Judge Advooates 

-----------------~------------
1. '.I.he record of trial in the oase of the officer named above has been 

examined by the Board of Review and the Board submits this, 
0 

its opinion, to 
The Judge Advooa.te General. 

2. The a.ocused was tried upon the following Charge a.nd Specifica.tionsa 

CHARGE• Violation of the 61st Article of Wa.r. 

Speoifioation la In that 2nd Lieutena.nt Harrison J. Britton, 
Headquarters, Headquarters Squadron, 51st Troop Carrier Wing, 
Headquarters, European Air Transport Service, APO 633, US 
Army, did, on or about 9 August 1946, fa.il to repair at fixed 
time to the properly appointed place of duty, to wita United 
States Air Foroe Station ·Tempelhof, Berlin, Germany, .A.PO 755, 
US Army. 

Specification 2a In that 2nd IJ.eutenant Harrison J. Britton, •••, 
did, without proper leave., absent himself from his station a.nd 
duty a.t United Sta.tes·Air Foroe Station Tenipelhof, Berlin, 
Germany, APO 755, US Army, from about 9 August 1946 to 7 September 
1946. . 

He pleaded guilty to and was found guilty of the charge and all specifioa.tions. 
No evidence of any previous convictionwe;s~introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to become due, 

.and to be confined at hara. labor for one year. The reviewing authority ap
proved the sentence, recommended that the forfeitures and confinement a.djudged 
be remitted all.d forwarded the record of trial for action under Article of War 
48. 

3. Evidence for the prosecution 

By paragraph 2, Special Orders 154, Headquarters European·Air Transport 
Service, 5 August 1946, the accused was assigned to Headquarters and Base 
Squadron 473, Air Service Group, with.the effective date of ·the change of 
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morning report 8 August 1946 (R. 7, Pros. Ex. 3). The morning report of 
Headquarters and Base Servioe Squadron 473,Air Service Group, for 9 August 
1946 shows the accused assigned not joined (R. 7, Pros. Ex. 7). Morning 
report 9 September 1946 shows accused in oonfinement awaiting trial as of 
7 September 1946 (R. 7, Pros. fut. 8). 

~. The aooused offered no evidenoe and after a.n explanation of his 
rights as a witness he elected to remain silent. 

5. The accused pleaded guilty to all specifications and the charge. 
The evidence shows that the accused was transferred to Headquarters and 
Base Squadron, European Air Transport Servioe. The date set for the change 
of the morning report was 9 August 1946. The aocused did not report to 
his new assignment on 9 August 19'46 and remained absent without leave until 

, 7 September 1946. 

The failure to repair to the properly appointed place of duty, for 
which the aocused was convicted upon Specification 1 of the Charge occurred 
at the beginning of the period of absenoe without leave for which he wa.s 
convicted upon Specification 2 of the same Charge. It does not· serve to 
explain the greater offense, adds little to the oa.se, and constitutes a.n 
unwarrante~ multiplication of oharges in the circumstances of this ca~e, 
contrary to para.graph 27, Manual for Courts-Martial, 1928, page 17. How
ever, it did not injuriously affeot the substantial rights of the accused 
(CM 267587, McCormick, 44 BR 23). 

6. ·t1ar Department reoords show the aocused to be 22-7/12 years of age 
and single. He graduated from high sohool and attended oollege for one-half 
year. Prior to his entry into the Army he worked for an engineering and con
struotion company doing meche.nioal drawing and clerical work. He entered 
the Army 1 December 1942 and attained the grade of sergeant. On 24 Ootober 
1944 he was appointed flight offioer, Army of the United States. On 6 July 
1945 he was appointed and commissioned a second lieutenant, Air Corps. He 
is a navigator and has flown fourteen (14) missions over Germany. He has 
been awarded the Air Medal with an Oak Leaf Cluster. He arrived in the 
European-African-Mediterranean Theater 8 February 1945. In August 1945 
he wa.s ab_sent without leave for two days. AB punishment under A.rticle of 
War 104 his oommanding officer direoted that an entry of the faots be made 
on.his (Lt. Britten's) WD AGO Form No. 66-2. His efficienoy report for 
the period l July 1945 to 31 Deoember 1945 is nExcellent." 

7. The court was legally constituted and had jurisdiction over the ac
cused and of the offenses. No errors injuriously affeoting the substantial 
rights of the accused were oommi tted during the trial. lhe Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction for violation of Article 
of War 61• ~ ~Judge Advooate 

L'""YY't ~ , Judge Advooa.te 
Pl Leave , Judge Advooa.te 

2 
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JAGI • CK 317730 lat Im 

WD. JAGO. Washington 26• D. C. JAN 17 1947 

roa The tbier Seoretar, of War 

1•. Pursuant to Exeoutive Order No. 9556, da.ted 26 lMl.y 1945, there are 
tranami tted herewith tor your aotion the record ot tria.l and the opinion ot 
the Board of Renew in the cue ot Second Lieutenant Harri.Ion J. Britton 
(0-2029048), Air Corps. 

2. Upon trial by genere.l. oourt~:m&rtit.l thil otticer -n.a found guilty
of failing to repair to his appointed place tor duty and a.baenoe without 
leave for 29 da.ys, both in violation of Article of War 61. He wu aentenoed 
to be diamisaed the aer'rioe, to forfeit all pa.y and allaw-ances due or to 
become due and to be oontined at ha.rd labor tor one 7ear. The ren.e1ring au
thority approved the aentenoe, recommellded that the forteitures and confine
ment be remitted and. forwarded the reoord ot tria.l for action under Article 
of War ,a. 

3. A summary ot the evidence ma.7 be fow:ti in the accom~ng opinion 
of the Board of Review. I ooncur in the opinion of the Board tha.t the record 
of trial ia legally sufficient to support the findings and the sentence and 
to warrant confirmation ot the aentenoe. 

The record ahOW"a that the acoused waa transferred from. one unit to 
another unit. He did not report to his new uaigmnent and went absent with• 
o~t leave for 29 daya. The acouaed pleaded guilty to these otfenaea. The 
failure to report to the appointed place ot duty ooourred a.t the same time 
a.a the absence without leave and these offenses constitute different upects 
of the same a.ct. 'lherefore, puniahment ahould be imposed only with reference 
to the aot in i ta most serious aspect, the abaenoe without lean. -

4. The accused is 22-7/12 7ears of age a.nd single. He entered the 
Arm:, l December 1942 a.Jld· became a sergeant before being appointed flight 
offioer on 2-i October 1944:. On 6 July 1945 he wa.a appointed a.nd. oommiasioned 
a second lieutenant, Air Corps. He is a, navigator &nd bu flown tourteen 
miHions over Germany-. He ha.1 been awarded the Air Medal with an Oak Leaf 
Cluater. He waa absent without leave for two de.ya in Auguat 1945. tor whioh 
he reoeived an entry upon his YID .A.GO Form No. 66•2 u punishment under Ar
tiole of War ).01.. Hi.a effioienoy report is ~oellent.• 

s. The revift'ing authority. the COllllll&llding Genera.l. European Air Tran1-
port Service. reooJllll.8nds that the torteiturea and confinement a.t ha.rd labor 
be remitted. In Tiew ot the age of the aocuaed~ hi• prior Hrvioe aa a.n en
liated :man and flight-officer, and all 'the oiroumsta.ncea of thia oase. I 
reoommend that the sentence be oontirmed but that the torteiturea and oontine
ment be remitted and that the sentence a.a thua modified be _auapended during 

s 



-----------------------------------

(So) 

good behavior. 

G. Inoloaed 11 a form of aotion designed to oarry into effect the fore• 
going reoommendation. should it meet with your approval. 

cu 317730 

2 Inola mo H. GRBEN 
1 Reoord of trial Major General 
2 Fora of action The Judge Advooate General 

' ( G.c.x.o. :ss. hbru9.17 11. 1947)• 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, n.c. · 

~ 2JAGH - CM 317'n6 L , FEB lS·:/ 
• 

UNITED STATES ) SECOND INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Lewis, Washington, 31 

Captain GEORGE R. ASHCRAFT ) October 1946. Dismissal, total 
(0-1579341), Quartermaster ) forfeitures and confinement for 
Corps ) two (2) years 

OPINION of. the BOARD OF REVIEW 
. HOTTENSTEIN, SOU', and SMITH, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its opin
ion, to nie Judge Advocate General. 

2. nie accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification l: In that Captain George R. Ashcraft, Captain, 
QMC, AUS, Separation Center, WDFC, Ft Lewis, Washington, 
did, at Madigan General Hospital, Tacoma, Washington on 
or about 26 August 1946, with intent to defraud, wrong
fully and unlawfully make and utter to Mr. M. E. Harris, 
Custodian Officer's Mess, Madigan General Hospital,. 
Tocana, Washington, a certain check in words and figures 
as follows, to wit: 

Fort Lewis, Washington 
Valley National Bank 

26 Aug, 1946 
Phoenix, Ariz. 

(Fill in name 
PAY TO Ca.sh 

of bank) 
• or 

(city) 
order $l.i,_QQ. 

____F=-=~t:.:::e~e.:.:.n...:an=d:.....:::.00;;:.1..:.l::..::OO=----.-........----DOLLAF.S 
Ward 19-B s Geor e R. Ashcraft 
· 01579341 Capt Q1C, 



and by means thereof, did 'Wrongfully obtain from Mr. 
M. E~ Harris fifteen dollars {$15.00), he, the said 
Captain George R. Ashcraft, then well !mowing that 
he did not have and not intending that he should have 
sufficient funds in the Valley National Bank, Phoenix, 
Arizona, for the payment of' said check • 

• 
Specifications 2 through 7 are ide~tical llith Specification 

l, except as ~o the dates ~d amounts of the checks 
alleged to have been made and uttered, lvhich are as 
follows: 

Specification rate of check : .Amount of check 

2 
3 
4 
5 
6 
7 -

29 August 1946 
6 September 1946 
22 August 1946 
2,3 August 1946 
24 August 1946 
22 August 1946 

$ 50.00 
50.00 
25.00 
30.00 
45.00 
25.00 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that Captain George R. Ashcraft, QMC, 
AUS, Separation Center, WDPC., Fort Lewis., Washington 
Attached Unassigned., did without proper leave absent 
himself from his Ward 19-B at :Madigan General Hospital, 
Tacoma, Washington, from about 2 October 1946 to about 
3 October 1946. 

He pleaded not guilty to and was found guilty of both Charges and the Spec
ifications thereunder.- No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor for two years. 
The reviewing authority approved the sentence and forwarded the record of 
trial for-action under Article of Yfar 48. 

· 3. 'The evidence for the prosecution shows that the checks described 
in the Specifications under Charge I (Pros Exs l, 2, 3, 4, 5, 6, 7) were 
cashed by the accused at the Officers Club at Madigan General Hospital (R 
15-16). The defense admitted that the checks in question were signed by 
the accused ~d cashed at the club by either Mr. Harris or Mr. Welch, and 
that the accused received the money for them (R 16). Mr. Welch, the Club 
Steward, testified that all of the checks were presented to him by the ac
cused, that he saw the·aecused sign most of them, and thathe cashed them 
(R 18). Mr. Harris, l'lho kept the books of non-appropriated funds at 
Madigan General Hospital, testified that the checks were ~~turned by the
Fort Lewis bank, in which he deposited them (R 21) ~ .. A. deposition of the 
cashier of the Valley National Bank of'.:Phoenix, Arizona,.on which all the 
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checks were dralVIl (Pros Ex 8) showed that the account of the accused in 
that bank was closed on 22 June 1946, and that the checks were returned 
when received by that bank because the accused bad no money on deposit 
therein (R 25). 

As to Charge II and its Specification, the prosecution introduced 
in evidence the original morning report of Ward 19, A!adigan General Hos
pital for 3 October 1946 (Pros Ex 9) showing the accused from present to 
absent without leave and the morning report for 4 October 1946 (Pros Ex 
10) showing the accused readmitted fran absent without leave (R 27). 
The Ward Officer testified that, on the morning of the 3rd of October 
1946, tha accused was not present, and had not obtained pemission to 
leave the -ward (R ?). Accused was present on the morning of 4 October 
1946, and admitted to the Wa.Iti Officer that he bad returned on the after
noon of 3 October (R 8, 13) after having been absent on the 2nd (R 13). 

4. The accused, after having be.en apprised of his rights as a ldt
ness, elected to remain silent. 

5. Ttie uncontroverted evidence established beyond question that the 
accused signed the checks in question, presented.them for payment and 
received the proceeds thereof. It also furnished ample proof that the 
checks were returned by- the prawee bank without payment, for the reason 
that the accused ha.d no account in the bank at the time of presentment 
of the checks. The only question remaining, and one on which there is 
no direct proof, is whether the accused knew that he had no funds on 
deposit in the bank with which to pay the checks. 'Iha burden of going 
forward in this respect, however, was on the accused. It was held in 
CM 249232, Norren, 32 BR 95, 102-lOJ (3 Bull, JAG,290): 

"A member of the military establishment is under a 
particular duty not to issue a check lVithout maintaining 
a bank balance or credit sufficient to meet it. * * * 
proof that a check given for value by a member-of the 
military establishment is returned for insufficient funds 
imposes on the drawer of the check, when charged witn 
service-discrediting conduct, the burden of shcming that 
his action was the result of an honest mistake not caused 
by his O'Ml carelessness or neglect." 

The accused is, therefore, presumed to know the status of his bank account, 
and since he offered no explanation of his failure to maintain a balance 
sufficient to meet the checks, the court was justified in finding that he 
did not intend to maintain such a balance. 

The offense of absence without leave alleged in the Specification of 
Charge II was established by the morning reports of the hospital in which 
·the accused was undergoing treatment, and b7 the testimony of the Ward 
Officer. · 
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'.lbe Board of Review is of the opinion that the record of trial is · 
legally sufficient to support the findings of guilty. 

6. The accused is 39 years of age, married and a high school graduate. 
He attended the University of Arkansas for one semester, and, in 1930, can
pleted a four months course in a commercial college. He was employed as a 
clerk, salesman, accountant and steno-typist until his enlistment in the 
Army on 30 December 1940. He was a technical sergeant when he was. selected 
for Quartermaster Corps Officer Candidate School, which he canpleted 15 
October 1942. He was discharged on that date, and on·16 October 1942 was 
commissioned a second lieutenant, Army of the United States. He was pro
moted to first lieutenant on 13 May 1943 and to captain on ll August 1944. 
His efficiency index from date of' original commission to 31 December· 1945 
was 50 {Superior). 

On JO April 1946, charges were preferred against the accused, under 
Article of War 95, alleging utterance of seven worthless checks. Those _ 
charges were withdrawn, however, when the accused made restitution and 
tendered his resignation for the good of the service. '!he Secretary of 
War's Personnel Boa.rd recommended that the resignation be accepted, and· 
the accused was ordered to the Separation Center at Fort Lewis, Washington. 
His separation physical examination, however, disclosed a physical condition 
for 'Which it was recamnended that he be transferred to a general hospital 
for observation and treatment. It was during that period of hospitalization 

' that the, offenses covered by the instant case were camnitted. 

On 5 October 1946 the accused was examined by Lieutenant Colonel 
Donald B. Peterson, 11edical Corps, a neuropsychiatrist whose report in 
part was. as follows: 

"DIAGNOSIS: No disease found. This officer does show mild 
psychopathic traits, but these are of insufficient severity 
to make a diagnosis. He should be able to adjust to most 
situations, despit_e his present maladjustment. 

"FINDINGS: In 'I!!y opinion, the accused at the time of the 
alleged offense was so far free from mental defect, disease 
or derangement as to be able concerning the particular acts 
charged, to distinguish right from -wrong. In my opinion, 
the accused at the time of the alleged offense was so far · 
free fran mental defect, disease, or derangement as to be 
able coneming the particular acts charged to adhere to the 
right and refrain from the wrong. .A.t the present time, -the 
accused possesses sufficient mental capacity intelligently 
to conduct or cooperate in his defense.' . 

"REX:OMMEN!lA.TIONi Although the psychopathic traits are mild, 
it is well know.n that this condition is not amenable to dis
ciplinary action and that the undesirable conduct will recur. 
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Punishment is therefor retaliatory and examplary rather 
than constructive in nature •. Unless it is felt that trial 
is necessary for the good discipline of the command, it is 
my opinion that his discharge on resignation for the good 
of the service should be accanplished." 

7. Attached to the record of trial is a recamnendation, signed by 
the trial judge advocate and the defense counsel, that so much of the 
sentence as involves confinement and total forfeitures be remitted, for 
the following reasons: 

"a. Before the trial the accused had agreed, after 
much coaxing, to take the stand and place some of the 
blame for a 'No Fund' conditic;m or their bank account 
where it rightly belongs, on the shoulders of the ac-
cused's estranged wife •. ·flh.en the case came up for trial, 
the accused had reverted back to his original stand and 
steadfastly refused to involve his family affairs in 
court. I submit that it is a certainty that the extenu-
ating circumstances of family trouble must certainly have 
been weighty on the shoulders of the accused that he failed· 
to say one word about them in his own defense; this also is an 
indication of basic good character. · 

"b. The accused bas bad an unblemished military record 
of above excellent for six years. 

"c. Before the trial, the accused stated to his defense 
counsel that he intends to pay- back, or pick up the checks 
involved, no matter what the outcome of the trial might be. 
The accused has completed this obligation today. Two hundred 
and forty dollars 'W8re paid back into the Madigan General 
Hospital officers' fund today to Mr. Harris,-the club manager, 
to cover the check involved in this case. This action 
indicates honesty and good faith still present after the case 
was closed. A receipt for the $240.00 concerned is attached 
to this ~etter as·inclosure No. l. 

"d. This officer seems to be -more emotionally affected 
than most accused manifest l'lhen under sentence of military 
court-martial. - · 

11e. The above accounted facts attest to the fact that 
the accused is nQt of a criminal type or inclination. 

"f. In addition, your attention is invited to the neuro
psychiatric report with the remarks thereon; which.are a pa.rt 
of the record of the case. The remarks are to the effect that 
nothing is to be gained in this ~ndividual by punishment for 
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the offense, in that the individual has a mild psychotic 
disorder not amenable through punishment. This indicates 
that no good wUl accrue to the individual, or to our 

. society, by further incarceration of the accused." 

8. The court was legally constituted and had jurisdiction of the 
person and offenses. No errors injuriously affecting the substantial 
rights of the accused were canmitted. · In the opinion of the Board of 
Review, the record of trial is legally sufficient to support the find
ings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
Articles of War 61 or 96. 

~t_,;, . · , Judge Advocate 

. ·. ~'~ ;:: ::::: 
! • 
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JAGE -CM :317776 1st Ind. 

rm. JAGO, Washington 25, D.c. 

TO, The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of ~he Board of Review in the case of Ca.ptaia George R. Ashcraft 
(0-1579341), Quartermaster Corps. 

2. Upon trial by general court-martial this officer was .found guilty 
ot making and uttering, with intent to defraud. seven worthless checks, ii 
violation of the 96th Article of War. and of a.n absence 111. thout leave for 
one day, in violation of the 61st Article of War. He was sentenced to dis
missal. total forfeitures and confinement for two years. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence m_ay be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support.the findings of guilty and the 
sentence and to warr8.llt confirmation ·of the sentence. I concur in that 
opinion. 

Between 22 August 1946 and 6 September 1946, the accused wrote seven 
checks, payable to cash. in amounts varying from $15.00 to $50.00, and 
cashed all of them at the Officers Club at Madigan General Hospital, l'b.ere 
he was a patient. All the checks were drawn on the ¥alley National B8.llk 
of Phoenix, Arizona.. The accused· had maintained an account in the bank, 
but the account had been closed on 22 June 1946, and at the time the checks 
were issued. he had no funds on deposit in that bank. 

As to Charge II and its Specification, it was shown that the accused 
was absent without leave from Madigan General Hospital from 2 October 1946 
to 3 October 1946. 

4. The accused is 39·years of age, ~arried and a high school gr~duate. 
He attended the University of Arkansas for one semester, and, in 1930, 
completed a four months course in a commercial college. He was employed 
as a clerk, salesman, accountant a.nd steno-typist until his enlist:nent 
in the Army on 30 December 1940. He was a technical sergeant when he was 
selected for Quartermaster Corps Officer Candidate School, which he completed 
15 October 1942. He was discharged on that date, and on 16 October 1942 
was c0l!D'l1issioned a second lieutenant, Arm:, of the United States. · He was 
promoted to first lieutenant on 13 May 194:3 and to captain on 11 August 1944. 
His efficiency index frcm. date of original commission to 31 December 1945 
was 50 (Superior). 
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On 30 April 1946, charges were preferred against the accused, under 
Article of War 95,· alleging utterance of seven worthless checks. Those 
charges were withdrawn, however, when the accused made restitution and 
tendered his resignation for the good of the service. The Se~retary of 
War's Personnel Board recommended that the resignation be accepted, and 
the accused was ordered to the Separation Center at Fort Lewis, Washington. 
~is separation physical examination, however, disclosed a physical condition 
for which it was recommended that he be transferred to a general hospital 
for observation and treatment. It was during that period or hospitalization 

1 

that the offenses covered by the instant case were committed. 

On 5 October 1946 the accused was examined by Lieutenant Colonel 
Donald B. Peterson, Medical Corps, a neuropsychiatrist whose report in 
part was as follows 1 

•
"DIAGUOSIS: ·No disease found. This officer does showmild 
psychopathic traits, but these are of insufficient severity 
to make a diagnosis. He should be able to adjust to nost 
situations, despite his present maladjustment. 

"FINDINGS: In my opinion, the accused at the time of the 
alleged offense was so far free from mental defect, disease 
or derangement as to be able concerning the particular acts 
charged, to distinguish right from wrong. In m:, opinion, the 
accused at the time of the alleged otf'ense was so far free 
from mental defect, disease, or deranganent as to be able 
concerning the particular acts charged to adhere to the 
right and refrain from the wrong. At the present time, the 
accused posseses sufficient mental capacity intelligently to 
conduct or cooperate in his defense. 

"RECQMMENDATIONs Although the psychopathic traits are mild, 
it is well known that this condition is not amenable to 
disciplinary action a.nd that the undesirable conduct ld.11 
recur. Punishment is therefor retaliatory 8lld exemplary 

' rather than constructive in nature. Unless it is felt that 
trial is necessary for the good discipline of the command. it 
is my' opinion that his discharge on resignation tor the good 
of the service should be accomplished." 

Attached to the record of trial is a recommendation, signed by the 
trial judge adTocate and the defense counsel, that so much of the sentence 
as involves confinement and total forfeitures be remitted, for the following 
reasons, 

"a.· Before the trial the accused had agreed, after
much coaxing, to take the stand and place some of the blame 
tor a 'No Fund' condition to their bank account where it rightly
belonga, on the shoulders ot the accused's estranged wite. 
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When the case came up for trial, the accused had reverted 
baok to his original stand and steadfastly refused to involve 
his family affairs in court. I sul:mit that it is a certainty 
that the extenuating circumstances of family trouble must 
certainly have been weighty on the shoulders of the accused. 
that he failed to say one word about them in his own defense; 
this also is an indication of basic good character. 

"b. The accused has had an unblemished military
record of above excellent for six years. 

"c. Before the trial, the accused stated to his 
defense counsel that he intends to pay back, or pick up 
the ch~cks involved, no matter what the outcome of the 
trial might be. The accused has completed this obligation 
today. Two hundred and forty dollars were paid back into 
the Madigan General Hospital offioars' f'W'ld today to Mr. 
Harris, the club manager, to cover the check involved in 
this case. This action indicates honesty end good f'ai th 
still present after the case was closed. A receipt for the 
$240.00 concerned is attached to this letter as inclosure 
No. le 

11 d. This officer seems to be more emotionally affected 
than most accused manifest when under sentence of' military
court-martial. 

"e. The above accounted facts attest to the fact that 
t.~e accused is not of a criminal type or inclination. 

"f. In addition, your attentio• is invited to· the 
neuropsychiatric report with tho remarks thereon, which 
are a part of the record of the case. The remarks are 
to the effect that nothing is to be gained in this individual 
by punishment for the offense, in that the individual has a 
mild psychotic disorder not am.enable through pUJrlshment. 
This indicates that no good -will accrue to the i:adividual, 
or to our society, by further inoarceratio• of the accused.• 

5. I reoOmmend that the sentence be confirmed, but that the confinement 
and forfeitures adjudged be remitted, and that the sentence, as thus 
modified, be carried into execution. 

6. Inolosed is a form of acti.Oll.,.c_!esigned to carry- the foregoing 
reoaumendation into effect, should such' eoommendation eet with your 
approval. 

( GCMO. 69, 10 Mar 1947) 

2 Inola THOMAS H. GREEN 
1 Record or trial Major General 
2 Form of action The Judge Advocate General 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 317825 

UNITED STATES ) SPOKANE Am V.ATERIEL AREA. 
) 

v. ) Trial by G.C.M., convened at 
) Spokane Arrrty- Air Field, Spokane, 

Staff Sergeant LESLIE R. ) Washington, 28 October and 8 Nov
WAU3HAW (RA lO6ol750), ) ember 1946. Dishonorable discharge 
Squadron B, 4134th ill' ) (suspended) and confinement for 
Base Unit, Spokane Army ) eight (8) months. 'lhe Branch United 
.Air Field ) States Disciplinary Barracks 

OPINION of the BOA.RD OF REVJEVr 
HGrTENSTEIN, SOLF, and SMITH,. Judge Advocates 

l. The record of trial in the case of the above-named soldier has 
been examined in the Office of '.lhe Judge Advocate General and there found 
to be legally insufficient to support the findings and sentence. The re
cord has now been examined by the Board of Review and the Board sul::mits 
this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 96th Article of War. 

Specification l: (Nolle Prosequi) 

Specification 2a In that S/Sgt Leslie R. Walshaw, Squadron B, 
4134th AAF Base Unit, Spokane Anny Air Field, Spokane, 
Washingtoo., did, at Spokane., Washington., on or about 29 
July 1946., knowingly and wilfully, falsely, fraudulently 
and unlawfully represent to 1st Lt Frederick a. Prophett, 
Jr•., .lir Corps., Recruiting Officer., Headquarters., Spokane 
Air Materiel Area., that he had been discharged from the 
military service of the United States in the grade of Tech
nical Sergeant on 29 October 1945., 'Whereas, in truth an:l 
fact., he was then discharged in the grade o! Private First 
Class, with intent to deceive the said 1st Lt Frederick G. 
Prophett Jr., and thereby to be accepted for reenlistment 
in the military service in a higher grade than that to which 
he was entitled, to wit., that· of Staff Sergeant., on 29 July 
1946 and to draw pay in that grade since the date of re
enlistment. 
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A nolle prosequi ,ras entered nth respect to Specification land accused 
then pleaded not guilty to Specification 2 and the Charge. He ns found 
guilty of Specification 2 and of an "amended" charge described by the 
court as a violation of the 54th Article of War, which the court substi
tuted for the 96th Article of War. No evidepce of previous convictions 
was introduced. He was sentenced to be dishonorably discharged the' serv
ice, to forfeit all -pay and allOl'iB.D.ces due or to become due, and to be 
confined at hard labor tor one year. Thereafter the reviewing authori.ty 
returned the record of trial to the court tor proceedings in revision and 
directErl the court as follows s , 

"You are hereby directed to reconvene the court that 
tried the case of S/Sgt Leslie R. W&lsbaw pursuant to the 
provisions of Para 83, :t.CM, 1928, for proceedings in re
vision of the record of trial wherein the court will make 
the finding of guilt or innocence of accused of the spec
ification alleged in violation of the 96th Article of War 
and delete fran its finding arr:i reference to his guilt or 
innocence in violation of the 54th Article of War. 11 

Thereupon, the court reconvened, revoked its former findings and sentence 
and found accused guilty of both the Pharge and the Specification as al
leged. No evidence o! previous convictions was introduced. He was sen
tenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to becane due, and to be confined at hard labor at such 
place as the reviewing authority may direct for one (1) year. 'lhe review
ing authority approved the sentence, suspended the execution of the dis
honorable discharge pending the soldier's release from confinement, remitted 
four (4) months of the sentence to confinement, and ordered execution of 
the sentence as thus modified. The Branch United States Disciplinar;y Bar
racks, Camp McQuaide, California, or elsewhere as the Secretary of War may
direct, was designated as the place of confinement. The result of trial 
was published in General Court-Martial Orders No. 11, Headquarters Spokane 
Air Materiel Area, 12 November 1946. 

J. The evidence for the prosecution, relevant to our consideration 
of the record, is summarized as follcnrsa , 

Prosecution Exhibit No. l, an Honorable Discharge Certificate dated 
29 October 1945, which ,ms issued to accused, showi!_lg his grade on 
separation to be that of technical sergeant was admitted in evidence 
without objection (R 6a.). 

First Lieutenant Frederick ·c. Prophett, Jr., Recruiting Officer at 
the Spokane Arnry Air Field, Spokane, Washington, in July 1946, identified 
the accused and testified that accused came to the witness's office in 
June or July 1946 and discussed the matter of re~nlistment. After 
securing certain information, the accused returned in about two weeks, at 
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which time a discrepancy was noticed on his discharge certificate. An 
erasure was observed and it appeared that the words, "Private First Class" 
had been erased and "Technical Sergeant" was type11ritten in. 'When asked 
about the erasure the accused stated that the separation center had made 
a mistake and that his correct grade had been substituted for that of 
Private First Class when the error wa.s noticed (R 7). The lfitness id.anti.tied 
a work sheet .form Enlistement Record, Regular A.rm:,, pertaining to the accused, 
dated 29 July 1946, and stated that the accused signed the form in the pre- , 
sence of the witness (R 7) which form was introduced in evidence as 
Prosecution Exhibit 2 (R 8). 

Prosecution Exhibit 2 shows the following relevant entdes a 

* * * 
n7. Last Enlisted service in the Regular Arm:, Regular

Jrrrrr Reserve, National Guard, Anrr:r of the u. s., or Enlisted 
Reserve Corps. 

6th Airdrane uadron SP 
Co., Reg., and 

army or service} 

* * * * 
"I declare that I am. not now a member of the Arwy 

(or.ricers I Reserve Corps, Regular Arrrq Reserve and Enlisted 
Reserve Corps excepted} Navy, Marine Corps, National Guard 
or Coast Guard in an active, inactive reserve, or retired 
status; that the f'oregoing questions and my- anS11ers thereto 
have been read to me; that my answers have been correctly 
recorded and are true in all respects and that I .fully 
understand the conditions under which I am enlisting. 

In the grade ot) 

Signature ot Applicant}" 

A certificate signed by the Adjutant General of the Records Administra
tion Center, St. Louis; Missouri, stated that the records of accused in his 
custody show that he was enlisted 1.3 April 1944, pranoted to Private First 
Class 1 March 1945 and was hQI1orabl1" discharged in that grade· on 29 October 
1945. The highest grade attained by this soldier was that of Private First 
Class. He attained the Anrry Speciality Rating of Draftsman, (Y"!O, on 20 
April 1944. A search of the pertinent records has been made and no cow 
.or Paragraph 2, Spe::ial ~er· No. 60, 'Headquarters W' Station 590, has 
been found and a search of tbe pe:,rtinent records fails to reveal ury 
record of his promotion to Technical Sergeant or rating as an Aerial 
Engineer. It was further certified that an attached photostatic cow of 



Page 5 of the Service Record and copy_ of WD AGO Form 53-55 pertaining to 
Leslie R. Walsh.aw is a true photostatic caw of an original record in his 
cuitody. This was admitted in evidence and marked Prosecution Exhibit 3 
(R 11). 

The photostatic copy of Page 5 of accused's Service Record, bearing 
the 'official seal of The Adjutant General's Office -was admitted in evidence 
as Prosecution Exhibit 4, without objection by the defense (R 11). Rele~ 
vant portions of Prosecution Exhibit 4 show that the accused was enlisted 
as a private on 1.3 April 1944 and that be ,ras pranoted to the grade of 
private first class on l March 1945, pursuant to paragraph 2, Special 
Orders No. 60, Army Air Forces Station 590. 

. 
A certificate of authentication by 1he Adjutant General's Office of 

.the Adjutant'General 1s Records Administration Center, St. Louis, Missouri, 
in which it is certified that the attached fingerprint card "Walshaw, Incl 
#3" has been compared by a duly qualified fingerprint expert on dut7 in his 
office and has been found to be identical with the prints on accused I s 
Enlistment Record. It was identified as Prosecution Exhibit 5 and was ad
mitted in evidence (R ll). The fingerprint card referred to in the 
certificate ("W'alcihalr,· Incl #3 11 ) was stated b;r the trial judge advocate 
to be accused's fingerprint record taken on the field and sent to St. 
Louis for authentication. It ns examined by the defense and since no 
objection ...as made, the exhibit was off~red and admitted in erldence. 
This fingerprint card bears -what appears to be the signature of accused 
in ink and the signature of the person taking the impressions (No further 
identification of .the exhibit was made) (R 11). -

The trial judge advocate was· asked by the law member 'Whether the 
prosecution has any evidence to show that pay ar allowances 11ere received 
by the accused under hie present enlistment. The trial judge advocate 
replied that the accused re-enlisted on 29 July 1946 and that charges 
were not preferred until 12 August 1946. The accuaed did not receive 
any pay but was under enlistment for a sufficient time to warrant the 
inference that he was clothed and fed on the post. He cited paragraph 
129, Manual for Courts-Martial 1928, page 141 (R 12). 

4. lhe evidence for the defense_ -~s summarized· as follows a , 

. A. ph9tostatic copy of accused's "Enlisted Record and Report of Separa
tion, Honorable Discharge" bearing the official seal of The Adjutant General's 
Office, ~s admitted in evidence a.nd marked Defense Exhibit l (R 12). This 
exhibit 'Which had been obtained fran '.1he .Adjutant General's Deposit017 of 
Records, st. Louie, Missouri, shows erasures and alterations identical to 
thosa-appearing on Prosecution Exhibit l alld show'the accused's grade on 
separation to be 11T Sgt. 11 . . • 

' 

The accused elected to remain silent after his rights as a witness 
ftre fully explained to him (R 12). . . . 
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5. Because of the. position which the Board ot Review must take with 
respect to the jurisdiction of the court to try the accused for the offense 
alleged, no question other than that of jurisdiction will be considered. 

6. For the purpose of this opinion, the Board assumes that it ns 
established by canpetent evidence that the accused was honorably dis
charged in the grade of printe first class on 29 October 1945, that he 
was not discharged as a technical sergeant on that date, and that on 29 
July 1946, he made a false representation alleged in Specitication 2 ot 
the Charge and that )le was re-enlisted on 29 July 1946. It is also as
sumed that the accused received allowances of clothing and rations between 
29 July 1946 and that the date he was confined, 9 August 1946. 

The offense charged is not that of fraudulent enlistment iri violation 
of Article of War 54, but the making by accused of false and fraudulent 
representations to the recruiting officer in violation ot J.rticle of War 
96, in order to induce the latter to accept him "for reenlistment in the 
military service in a higher grade than that to which he ns entitled, to 
wit that of Sta.t'f Sergeant*** and to draw pay in that grade since the 
date of reenlistment." 

As stated in the Specification the alleged .false representation was 
made before accused was re-enlisted. 

There is nothing in the record to show that the accused n.s not 
eligible .for re-enlistment in the Arriry within the provisions of Section 
III, Circular No. 110, War Department, 17 April 1946; His misrepresenta
tion pertained to the grade he expected to receive ~ enlistment.: 

The above cited circular prescribes procedures to be followed in ac
cepting enlistment and re-enlistment in the Regular~, pursuant to the 
Act of 1 June 1945 (Public Law 72, 79th Congress) as amended by the Armed 
Forces Voluntary Recruiting Act· of 1945 (Public Law 190, 79th Congress, 
approved.6 October 1945). 

Paragraph 13, Circular 110, War Department, 17 April 1946, in rele
vant part providesa 

"!.• Grade in which enlisted. Applicants .for enlistment 
or reenlistment 1n the regular &rm1' will be enlisted in the 
grades specified belows 

* * * * 
•(2) Provided enlistment is acccnplished ·on or 

after l July' 1946 - -

"(!.) Men honorably.discharged and enlisted with
in 20 days after the date of discharge !ran 
active service will be enlisted in the grade 
held at the time of discharge, permanent or 
temporary, whichever is ·higher.•1 
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"(b) Men honorablt{ discharged from enlisted 
status in thJ gra.de of private, who have 
had satisfactory active service in the 
J.rmy of at least 6 months, and who enlist 

. within 20 days atter the date or discharge 
!ran active service, will be enlisted in 
grade six (private first class). 

"(3) Certain former enlisted men who have not enlisted 
in the Regular J.rmy, and who are. not eligible to 
enlist therein in a grade higher than the seventh 
grade under the provisions of (l) or (2) above, 
may be enlisted in grades camnensurate with their 
prior training and experience, as specifically
authorized in War Department Pamphlet 12-16, 11 
February 1946. . 

11 (4) ill other applica.nta; except as indicated in 
paragraph 14, will be enlisted in grade aeven 
(privati). 11 

Paragraph 2b, War Department Pamphlet No. 12-16, Procedure for Enlist
ment of Personnel 1n Ora.des Appropriate to Training and Experience, providesa 

"Effective l July 1946, men llho enlist for 3 :rears 
within 3 months !ran date of last satisfactC>ey' active 
military service, JDa7 be enlisted 1n the grade tor 'Which 
qualified under the provisions of this pamphlet." 

Paragraph S of War Department Pamphlet No. 12-16 in part provides 
that,ap aerial engineer, MOO 2750, with more than tnlve months service 
but less than eighteen months service in that MOO ma:r be enlisted as a 
start sergeant. · 

Since the accused enlisted atter 1 July 1946, and more than three 
months atter his previous discharge, it is apparent that he was not 
eligible for enlistment in the grade of staff sergeant under the provisions 
o.f either War Department Circular 110, or war Department Pamphlet 12-16. 
Accordingly- it is our opinion that the accused enlisted in the Arrq with 
the expectation that he would be pranoted to the grade ot eta.ft sergeant · 
administratively- after enlistment. · 

In the inat&nt case the accused enlisted lawt\1ll.y and was quall.fied 
for enlistment under exilting regulations. His offense consisted ot making 
a false representation before enlistment tor the purpose ot obtaining a 
higher grade~ his enlistment was accepted.-

In our opinion alleged false representations made to a recruiting 
officer by an applicant for enlistment before his enliatment, and 'While 
he is in a civilian status, which tall short of constituting a violation 

6 
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of Article of War 54,. are not triable b;y courts-martial for the reuon that 
courts-martial do not have jurisdiction to t1"7 offenses c0Bm11tted by persons 
who ftre civil~ at the time of the camnission of such offense, unless 
such persons .are otherwise subject to military law under the proviaions ot 
Articles 9.t'War 2 or 12. J. court-martial ms:r take cognizance of false 
repres4Jntatians made prior to enlistment when fraudulent enlistment is 
involved because .Article ot War 54 is not limited to persons subject to 
milltary law in8ofar aa the element of fraudulent misrepresentation .is 
concerned. 

The fraudulent enlistment contemplated b;y .Article ot War 28 involving 
the enlistment of soldiers who have not been discharged fran a prior en
listment, mq be tried a1 a violation ot Article ,ot War 96, .because the 
accused in such a case is 1ubject to military law by reason ot his original 
enlistment, at the time he procures himselt to be enlisted b,- means of & 
fraudulent misrepreaentation or concealment (:W::M 192a, par 129, p 140; par 
15~., p 187). . · . 

In CM 155405, Lea, accused n.s charged with fraudulent enlistment 
under Article of War 54 in a specification llhich did not allege the receipt 
o:t' pay or allOffllllces- under such fraudulent enlistment. The Board of ReTin, 
a.fter concluding that an allegation of receipt of pay or .allowances is a 
neceseary element in a charge of fraudulent enlistment in violation of 
Article ot War 54, considered whether the tact that accused had made a 
fraudulent misrepresentation to the recruiting officer might constitute 

. a violation of Article ot War 96. 7he ~oard stated a 

•In the instant case the-accused, being a civilian 
at the time of the alleged fraudulent misrepresentation 
and concealment., be could not be lawf'ul.ly tried or pun
ished therefor by' court-martial mider the 96th .Article 
of War.• . 

It must, theretore, be concluded that as the offense herein alleged 
did not coneUt'llte fraudulent enlistment in violation ot .Article ot War 
54, · t~ court had no j~isdiction to try the accused tor such offense• 

7. F~ the reason• stated the Board of Review is of the opinion 
that the record .ot trial ia.legally insut.ticient to support the findings 
of guilt:,- and the sente~ce. 

Judge Advocate ~~ ' 
1 ~~~ , Judge .Advocate 

-:::· ~ .lii;: ·,Judge Advocate ~- ~ {, ' 

7 

http:lawf'ul.ly


(68) 

JA.GH - CM 317825 · let Ind 

WD, JAGO, Washington 25, D. C. MAR' 7 ,..,n 
Toa The Under Secretary ot War 

l. Herewith transmitted tor your action under Article of War soi, 
as amended by' the !ct of 20 !uguet 1937 (SO Stat. 724J 10 u.s.c. 1522) 
and Executive Order No.· 9556, dated 26 Yq 1945, 11 the record of trial· 
in the caH ot Statt Sergeant Mtslie R. Til.lahaw (Rl 10601750), Squadron 

· B, 4134th W' Base th.it, Spokane Arrq Air Field, Spokane, 'lashington. 

2. I concur in the opinion of the Board ot Review and recommend 
that the findings ot guiltr and tne sentence be vacated and that all 
rights, priTil.eges, and propert7 ot 1'hich the accused has been deprived 
by virtue o:t the findings and sentence so vacated be restored. 

3. Inclosed is a term ot action designed to carr,y into ettect 
theae recamnendations, should such action meet. with 7our approval. 

2 Incla THOUAS H. GREEN 
l - Record of trial Major General 

. 2 - Form ot ·act1011 The Judge Advocate General 

--------------..!!~.---------------
( GCJIO 1s2, 15 April 1947)• 
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WAR DEPARTJ.ENl' 
In t.he or.rice ot The Judge Advocate General 

· Washington 25, D~ c; 

JAGK - CY 317865 

UNITED STATES 

v. 

Privates NATHANIEL FLENNOY 
(45021065), GEORGE BOONE 
(RA 13226158) and m,LTAM A. 
ADAMS (44161892), all of the 
589th Quartermaster Laundry 
Compaey (Sm), APO 181. 

. 31. JAN 1947 
.) YOKOHilfl BASE 
)
) Trial by G.C.M., convened at 

.) Yokohama District Court, 17· 
· ) · September 1946. 

) . . Adams: Acquitted. 
) Flennoy and Boone: Dishonorable 
) discharge and confinement for one 
) (1) year. Penitentiar)". 
) 

HOIDllO by the roA1ID OF REVJEW 
snms, lkAFEE and ACKROYD. Judge Advocate@ 

1. The record ot trial 1n the case or the soldiers named above 
has been e.xamined b;y the Board o.r Revie1r. 

2. The onl.7 question requiring consideration is the propriety or 
the designation ot a u.s. Penitentiary as the place of confinement as . 
to the accused Flennoy and Boone, each ot whom was sentenced to dishonor
able discharge, total torf'eitures, and confinement at hard labor !or one 
(1) year. · 

Article or War 42 provides that no person shall, under the 
sentence ot a court-martial, be confined in a penitentiary- unless •the 
period ot confinement authorized and adjudged by such court-martial 
is more than one (l) year * * *"• 

. 3• For the reasons. stated, the Board ot Review holds the record ot 
trial legal.q su.tticient to support only so much of the sentence as to 
each accused as involves dishonorable discharge, forfeiture ot all P81' 
and allowances due or to become due, and confinement at hard labor tor 

' one year 1n a place other than a penitentiar,-, Federal correctional 
inatitution or retormator,-. 

Judge Advocate 

Judge idvocate 

Judge Advocate 



JAGK - CY 317865 1st Ind FEB ·4 1947 
WD, J1GO, Washington 25, D. C. 

TOa The .ldjutant General · 

1. In the case of Privates Nathaniel Flenn07 (45021065), 
George Boone (P.A. l.3226158) a.Di William 1. Adams {44161892), · all of the . 
589th Quartermaster Laundey Compe.n;y, 1PO 181, attention. is invited to 
the foregoing holding by the Board of Review 'Which holding 1s bereb,y 

· approved. The accused Adams was acquitted. Upon approval of oncy 10 
much or the sentences as to tbe accused Flennoy and Boone as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to 
beco11119 due, and confinelDflnt at bard labor tor one :,ear in a place other 
than a penitentiary, Federal correctional institution or ref'ormatc17, 
you w1ll have authority to order the execution o!·the sentence,. 

2. This office ,ras advised that Yokohama B&se n.s deacti-Yated on· 
:31 December 1946, in view. of which it is recommended that War Dep,.rtment · 
General Court-lfartial Orders be published in thil case.· 1 draft of such 
general court-martial order is inclosed. 

:3~ The return to this office ot this holding together with fin . 
copies of the published War Department general court.-martial order 1• 
requeated. 

.. 
2 Incl.8. THOMlSH. GREEN 

1- Record o! trial ·Hajor General 
2- Draft or OCMO The Judge Advocate General 

( ~---------------------------------GCllO. 29• 6 Febe 1947). 
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WAR DEPARTMEH'l' (71)
In the Offioe of '1'he J\aige A.dvooate Genor&l 

Wuhington 25, D. c. 

JA.GK - CJI $17898 
13 MAR 1947 . 

l11ITED ST.A.TES ) THIRD tinm sum ARKY 

T• trial b,y G.c.~, oonnned at Dua1eldort, 
Ge~, 11 September 1946. Di1honorabl• 

PriTate GmRGB CHA.BAREK ) diaoharge and oonfinement tor lite. 
(12191202), third Reoon .) Penitentia.ey. . 
Il&iaaance Troop. Third 
Intantey Di'rlaion. l 

l 

REVImr by the BOARD OF REVmr 
SILVERS, ltoilEB and ACKROYD, Jtnge .Advooa.tea 

-~------~----~-....----------
1. The Board of lieview hu examined the record ot trial in the oue ot 

the aoldier named a.boTe. 

2. The acouaed wu tried upon the tollOll'ing charges and apeo11'1.cationa 1 

CJWiGB Ia Violation ot the 92nd Articb of Wa.r. 

Speoitioa.tion1 In that Pr1Ta.te George (NMI) Chab&rek, ndrd 
Reoonnaiaaance Troop (mechanized) did, a.t Kalktlll, Germany-, on 
or a.bout 24 December 1945, with malice a.forethought, 1rilltull7, 
deliberately, telonioudy, unlawfully, and with premeditation 
kill one Erm. Nieder, a human being, by 1hooting her with a 
piatol. 

CHAR.GB Ila Violation of the 9~rd Article of War. 

Specificaticm la In that Print• George (NMI) Chabarek, ..., did, 
at "Xallcum, Ge~, on or about 24 Deoember.1945, by toroe and 
Tie>lenoe a.lld by putting her in tear feloniously take, ateal and. 
carry away tram 1;he preeenoe of Mra Christine Schmitz, a 41».ntity' 
of butter, marga.rine, clieeae, and eraa.t11 coffee, the property ot 
the ea.id Mra. Christine Sohmt11, and or some value. 

Speoif'ication 21 In tha.t Private George (WI) Chabarek, •••, did, 
at Kalkum, Gel"Jlla.l21', on or about 24 December 1945, unl.awtully enter 
the store of Mra. Christine Schmit&, with intent to oamnit a 
criminal ottense. to wit, robbe17 therein. · 

He pleaded. not guilty to all ohargea am -apeoitie&Uom. He was to\1Dd guilty 
of the Specitioation ot Charge I and ot Charge 1. guilV ot Specification 
2 ot Charge II *Mot Charge II and guilty' of Specification 1 ·ot Charge II 
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except the word.a ":Ma.rgarine.•"azad ersatz ooftee.• inserting the word "and• 
between •butter• am "cheese J • of the excepted worda not guilty• and of the 
added word guilty. No evidenoe of arq prnious oonTiotion wu introduoed. 
He wa.a aentenoed to be dishonorably diaoharged the 1ervio•• _to forfeit all 
pay and allowanoea due or to become due. and to be oonfined at ha.rd la~r. 
at 1uoh plaoe a.a the reviewing authority- might direct. tor the term of h11 
natural life. T~ reviewing authority apprond the aentenoe. deaigna.ted 
the u.S. P.nitentiary• Laris burg. Penll8ylva.nia. aa the place ot contil'lement 
and forwarded ti. record of trial for aotion umer Article of War soi. 

3. Thia ia a trial upon rehearing. The Board ot Renew adoptl the 
statement of evidenoe am the law contained in the Stat.t Judge .A.chooate•a re-
view upon rehearing. · 

•• Brigadier' General Fred W. Uewellyn. U.S .. Arm7• Retired. an attorney
of Washington. D.c. • tiled a brief on behalf of aoouaed. On 23 Februa.17 
1947 he appeared before the Boe.rd and orally argued on behalf of the ac
cused. 

5. The court waa lega.lly oonstituted and had jurisdiotion over the ac
cused and of the offenaea. No errors injuriously affecting the aubatantial 
rights of the accused were oommitted during the trial. The Board of Revi• 
is of the opinion that the record ot trial is legally autf'ioient to support 
the findings of guilty and the sentence. A sentence to dea.th or impriaommen:t 
for life ia nandatory upon a oonviotion of a Ti.olation of .lrtiole of War 92. 
Con.finEment in a penitentia.ry ia authorized by' A.rtiole of Wu 42 for the ot~ 
tense of murder. reoogniled a.a an .offense of a. civil nature a.nd 10 punish
able by penitentiar7 oonfin.ement by 1eot10111 273 and 275. Criminal Code of 
the United States (18 :osc. 462.454). 

Judge .l.dvooa.te 
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WAR DEFAR'IMENT (73)
Ill the Office of The Judge Advocate General · 

Washington 25, D. c. 

JAGQ - CM 317906 DEC 1 7 1!!46 

U N I T E D S T A· T E 8 ) WES'IERN BASE SECTION 
UNITED STATES FORCES, EUROPEAN THEATER 

Print. ·AR~ A. ZAKRZEWSKI l) 
Trial by G.c.M., convened at 
Paris, Franoe, l and 21 

(42022842), DetaohMnt ~9, October 1946. Dishonorable 
Ground Forces Reinforcement 
Command, European Theater, 

) 
) . 

dischar~• and confinement fw 
four (4) years. United _States 

.APO 153. ) Disciplinary Barracks. 

HOIDINO by the BOARD OF REVIEW · 
DICKSON, OLIVER and BOYLES, Ju4ie Advocates 

lt The Board of Review ha1 examinld tha record o:t trial in the can 
o:t the soldier named above and submits t.h:1•, its holding, to. The Judge 
AdTocate General. · 

2. The accuaed waa tried upa· the following Charge and 'Speoitica-·
ti.on1 . 

CHARGE1 · Violation of _the 58th Article of Wa-. 

Specifications In that Private Arthur A. ZAKRZEWSKI, Detachment 
69 Ground Foroes Reinforcement Command, European Theater, 
did, at or near llu7, France on or about 19 September 1944 
desert th• service of the United States and did remain absent 
1n desertion. until he was apprehended, ·at Paris, France on 
or about 27 June 1946. · 

Accused pleaded not guilt,y to th• Specification and the Charge. He was 
found-guilt.T of the Speciticatic:m except as to the word •apprehended", the 
word "surrendered." being substituted in lieu thereof, and gullty ·of the 
Charge._ ividence of two previous convictions was introduced, one being by 
special court,-martial tor tnnt,y-senn days' absence without leave and the 
other ·being by sumnar;y courH&rtial £or failure to repair at the fixed time 
:tor assemb'.cy', both in violation of Article or War 61•. He was s-,ntenced to. 
be dishonorab'.cy' discharged the service, to :tor:teit all·pq and allowances 
due or to become due, and to be confined at hard labor, at such place as the 

·review.1.ng authoriiu JDaiY' direct, for four years. The reviewing autharit,y ap,-, 
· proved the sentence, designated the Branch United States Disciplinary- Bai
racks at GrHnhaven, New York, or elsnhere as the Secretary' of War mar 
direct, as the place o:t confinement and forwarded th• record o:t tr1a1·ror 

.action pursuant to .Article o:t War so½. · 
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3. In our view of this case, no discus1ion of the evidence is 
necessary or appropriate. · 

4• By- 1st Indorsement dated 26 August 1946 the charges nre re
ferred to trial before a general court-martial appointed by paragraph ll, 
Special Orders 191, 19 August 1946. On 3 September 1946, paragraph 2, 
Special Ordera 2Q2 was issued appointing another general court-martial and 
directing trial by that court of all unarraigned cases in the hands of the 
trial judge advocate of the court appointed by paragraph ll, Special Orders 
191. On 16 September 1946, paragraph 13, Special Orders 213 was issued ap
pointing another general court-martial and directing trial by that court of 
all unarraigned cases in the hands of the .trial judge advocate of the court 
appointed by- paragraph 2, Special Orders 202. Paragraph lJ, Special 
Orders 213 was amended on 19 September 1946 by paragraph 35, Special Orders 
216 which appointed Lieutenant Colonel Joseph L. Hardin as a member and re
lieved one 'memb,r. 

On l October 1946 the court appointed by paragraph 13, Special Order~ 
213, as amended, was regularly convened and sworn and began the trial of 
this-case. The following members hre present (R l)z 

"Lieutenaut Colonel DOUGLAS CAMERON, 014802, CAV 
Lieutenant Colonel JOSEPH L. HARDm, 015154, FA 
Major GORDON C. LORD, 0251859, mF 
Major GEORGE E. WOODS, 0252521, CE 
Major EDWARD H. MARXEN, Ol.64883, CMP 
Major RONAID I. PRIDE, 0170021 FA, Law Member 
Captain JOSEPH H. FENDRICK, 0493950 

Captain JOHN M. EVIEN, 0488138, AC, Assistant Trial Judge .Advocate 
Captain MARSH T. m COY, 01778832, QMC, Assistant Defense Counsel" 

Immediately following the above listing of the members present, this addi-
tional notation app, ars on page l of the record: . , 

"(.Additional umbers added pursuant to subsequent 
orders for later proceedings, see page ll.)" 

Tr.e accused was arraigned. The prosecution presented to the defense the 
opportunity to make any special pleas or motions. Thereupon the defense 
moved the court to refer the case back to the appointing authority for fur
ther investigation1 contending that the case had not been thoroughly and im
parti~ invest~ated as required by the 70th Article of War in tha-t certain 
witnesses requested by the accused had not been made available at the in
vutigation. After hearing the testimony of the accused upon that matter and, 
the arguments of counsel, ~he court granted the defense motion (R 5-10). 
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Thereafter., on l4 October 1946, paragraph 18, Special Orders 237 
ware issued appointing another general court-martial and directing trial 
by that court or all miarraigntd cases in the hands of the trial judge 
advocat. of the general court-martial appointed by paragraph 13., Special 
Orders 213., as amended. The court app(?inted by paragraph 18., Special 
Orders 237., included Lieutenant Colonel Joseph L. Hardin; Major Ronald r. 
Pride (law member)., and Captain Joseph H. Fendrick; it also included 
Captain John M. Ewwn, Assistant Trial Judge Advocate. On 21 October 1946 
the trial of accused was resumed., at imich time the .f'ollOlt'ing proceedings 
were had (R 11., 12., 14) : ·• • 

"The court met, pursuant to adjournment, at 0950 hours., 
all the personnel or the court, prosecution, and defense who 
were present at the close o:t the previous session in this case · 
being present except: 

Litutenant--Colonel DOUGLAS CAMERON, 0148021 CAV .(Out of city) 
Major GORDON c. LORD, 0251859., INF (Transferred) 
Major GEORGE E. WOODS, 0252521, CE (VOAA) 
Major EDWARD H. MARXEN, 0164883, CMP (Relieved) 

"The accused and the reporter were also .present. 

11 Pursuant to Special Order No. 237., par. 18, dated l4 
October 1946, the following officers nre present: 

Lieut.aant Colonel OWEN R. RHOADS 05702, Inf 
Major JOHN P. GRAEBENER 0346127., 'l'C 
Major VERNON T •. CAIRNS 0362015, QM 
Captain BENNIE J. KING 0531760., TC 
Captain JAMES T. O~ONNOR 01037653, TC 

and ~· following officers from that order nrt absent VOAA1 

* * * * 
•Prosecutions The general ·nature of the charges is desertion, 

under tlw 58th Article of War. The prosecution has no challenges., 
tither peremptor,r or for cause. Does the defense have any chal
lenges .f'or cause? 

"Defense I The defense has no· challenge for cause. 

"..Prosecution a Does the defense desire to challenge arI¥ 
member o:t the court except th, la"! member peremptori~? 
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"Defense: The defense desires to exercise one peremptory 
challenge against Major Graebener. 

"Having bean challenged peremptorily by the defense, Major 
Graebaner left the court and took no.further part in these pro
ceedings. 

"Prosecutiona Does the accused object to any Dlimber of the 
court n011' present? 

"Defenses The accused does not. 

"(The new members of the· court were sworn in.) 

'"Prosecution: Before asking the accused how he pleads to 
the specificat.ion and to the charge I should like to make a 
brief· statement for the benefit particularly of the new members 
of the court, as to the status of this case. (Prosecution reads the 
original proceedings to the new court.) That is the record to date ••••• 

*·* * * 
"PIEAS TO THE GENERAL ISSUE: 

To the Specification and Charge: Not guilty." 

It thus appears conclusive)¥ that 'When the trial of accused was re
Slllll8d on 21 October 1946 it ns proceeded with upon the theory that that 
session was simply a continuation of the previous one 1 by the same court 
with new members added thereto. The record of the proceedings on 21 October 
states "The court met pursuant to ad.journment, at 0950 hours, all the 
personpel of the court, prosecut.ion, and defense who were present at the 
close of the revious session- in this case bein esent exce t" (four · 
named members of the original court • By process of elimination it there
fore is clear that Lieutenant Colonel Hardin, Major Pride and Captain 
Fendrick nre presen·t on 21 October as the residuum of the original court, 
and that their presence on 21 October was regarded as being by virtue of 
the order (as amended) appointing the __original court. It is equally mani
fest that Captain Enn1s presence and functioning as assistant trial judge 
advocate n.s considered as being by authority of the ordar appointing the 
original court. And, that the sesaion on 21 October was considered to be 
merely a,continuation of the original session, is positively- and definite~ 
demonstrated by the record tacts (l) that those tour officers ware not 
listed among those 'present pn-suant to paragra~h 18 Special Orders 237 albeit 
each of them was named in those orders, and (2) that only 11 the new members of 
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the court 1'9:re s,rorn 1n•. Captain Evran was the only l!Mimber of the prosa
cution staff present at both the first and second sessions of the trial, 
and conducted tha prosecution's case. . 

l'h;e no.tion that the proceedings on 21 October nre merely a continu
ation of those had on 1 October, by the same court with new members 
added, was a grossly mistaken conception.· The court llhich convened on 21 
October was an entirely different court from that lfhich convened on l 
October. An order appointing a complete general court-4'nartial de novo is 
not and cannot be considered as simply an amending order appointing addi
tional members to a previously-appointed separate general court-martial, 
whether or not the order refers to the court it appoints tha unarraigned cases 
theretofore referred to the prior court~ Orders merely amending a 
previously-appointed court so as to effect changes in its personnel do not 

;purport to create an entirely new and distinct court, and do not take 
that form; rather, such amending orders in terms qualify themselves as 
such b7 express reference to the orders so amended. 

With the foregoing the crucial point confronting us in this case be
comes apparent. On'.cy "the new members of the court were sworn in" lvhen 
the court mat on a October. It therefore· a.f.firmative'.cy appears that 
Lieutenant Colonel Hardin, _Major Frida and Captain Fendrick ware not sworn. 
as members o:t the court appointed by paragraph 18, Special Orders 237, and 
that Captain .Enn was not sworn as assistant trial judge advocate o.f that 
court, upon the erroneous theory that this was only a continuation of the 
first session and that those four officers were sworn at the first session 
as members and assistant trial judge advocate, respectively, of the . 
original court. In Article of War 19 the Congress provided that the members 
and prosecution counsel of a general court-martial shall be sworn •before 
they proceed upon a:ey trial". And paragraph 95 of the Manual for Courts-. 
Martial provides that 11 The prescribed oaths must be administered in and for 
each case and to. each member, trial judge advocate, assistant trial judge 
advocate~ ••••• before he !'unctions in the case as such". The oath taken 
by the £our officers in question at the first session was administered to 
them as members and assistant trial judge advocate; respective'.cy, of the 
general court-martial appointed by paragraph 13, Special Orders 213, as 
amended~ Neither of those three members nor the assistant trial judge 
advocate was sworn on 21 October. The requirement that the members and 
.prosecution personnel of a general or special courtr-martial be SlfOrn, before 
they proceed upon any- trial and in and for each case, is mandatory and 
jurisdictional. If' a member of the court or of the prosecution personnel 
lvho participates in a trial is not sworn, the court is not legally con
stituted and the entire proceedings are null and void ab initio (cM 145973, 
~d. 376 (l) Dig. Op.JAG, 1912-1940; CM 135049, Secs • .'395 (42) and 403 (6), 
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Dig. Op. JA!J, 1912-1940; CM 2181501 W,pman, ll BR 377, and cases there 
cited). The fact that the three members, and the aasistant trial judge 
advocate who tried the case, were ·sworn on 1 October. when the court ap
pointed by- Special Orders 2131 as amended, was convened, did not obviate 
the necessity for placing them \lllder oath anew on 21 October when they 
participated in the trial- as members and assistant trial judge advocate 
or the entirely' different court appointed by- Special Orders 237. When an 
officer 1s appointed and functions as a member or as prosecution counsel 
of a court,..mart1al1 the mere fact that in that capacity he takes the. 
prescribed oath cannot dispense with the necessity that he likewise be 
SW'Orn if later ho functicns as a member or prosecution counsel of a who~ 
distinct and separate cpurt. Stated differently, the tact that an offi
cer appointed as a lll6lmber or prosecution coun~el o£ a courk.artial did at 
some prior time take the required oath while serving upon a different 
cour't-martial1 does not permit him to function upon the later court with
out again being slt'Orn in the same manner,; the statutorymandate·of Article 
of War 19 cannot be satisfied by- such procedure • 

. 5. ParB.irapb 181 Special· Orders 237 directed trial by the court 
thereby- appointed ot all unarraigned £!!.!!. in the hands of the trial judge 

· advocate of the general court,..m,artial appointed by paragraph 13, Special 
Orders 21,31 as amended. As pointed out hereinibove, the accused was ar
raigned by- the latter court on 1 October 1946. However, in view of our 
concl.usion that the courtrmartial llhich sat on 21 October 1946 ns not 1 .... 
gall,y constituted, n do not reach or find it necessary to consider the 

"question ot whether that court would have had jurisdiction of this case if 
it had been legally' constituted as a ,court. · 

• 6. For the reasons stated, . the Board of Ravuw hol.ds that the court 
was not legal.J3' constituted and that the record of. trial is therefore le
gal.:cy' insufficient to sustain the !in.dings of guilty and the sentence. 

. ~ 

~7J1.~ .Judge .Advocate 

. ' . ~ £ ~ .Judge MvocatA

~.=3iC, ~... ~9..-,, MvocatA 

. • I 
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w. D,, J, A.. a. o. Form No, 8' 
(Revlaed 11117 I, leto) . . WAR DEPARTMENT 

IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

'WASHINGTON, D. C, 

. ) 

Board ot'Review · 

CM .'.317906 , . 

~ . : . ' 
,,.•. · • .1~:. 

\. 

HOLDING by the BOARD or· REVIEW 
• JO~SO~., BRACK and BOYLES., J~dge Advo~ates 

'. ., - \, 

. ·, . 

. The record ot trial in t:tie case ot the soldi'er. named above has 
been examine4 and is held by the Board ot Rev -ew be legally Sufficient ·· 
to support the· sentence • 

. -•' 

,· 

- • , 1st Indorseme~t ·1 

War Department~ J.A.a.o. · · 61,.,JUN 12 194/ . To the Adjutant ·General., 
__Washington ~5, D. C. · .. ~- · - · - , 

· · - . 1. In the case_ ot Private .lrthur A. Zakrzewski (420~42)., Ietach- 1 · 

. ment 69 ~~U'nd Forcei{Rei~orcemilt CoIIII!1800, . 

U N /I T E D S T A T E S 

I, Private ARTHUR ,A; · 
. ZAKRZEWSKr· (42022842), De
· tachmen t 69 Ground Forces 

·· Reinforcement Command... 
, . 

. WESTERN BASE SECTION 
. , 

Trial by G. c.• M., convened at 
Paris, France, 17 February , 
1947. I:!1.shonorabla discharge 
am.confinement £or three (.3). 
years. Disciplinary Barraclcs. 

~ .' 
'-. 
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attention is invited to the foregoing holding by the B:>ard of Review 
that the record of trial is legally sui'ficient to support the sentence, 
which holding is hereby approved. Under the provisions of Article. of 
War 5o½, and Executive Order No. 9363, dated Z:3 July 1943, you now 
have authority ·to order the execution of the sentence. 

2. In view of the inactivation of the Western Base Section, it , 
ts recommended that War Department General Court-martial Orders be 
published 1ri this case. A_ draft of such. general court-martial order 
is inclosed. 

3. The return to this office of the holding together with five 
copies of the published War Department general coort-martial order is 

.requested. 

(CM 317906). 

BERT :O. HOOVER1 Incl 
Draft of GCMO Brigadier General, United States Arnu 

Assistant Judge Advocate General 
· In Charge of Milltary Justice Matters 

.c.M.o. 222, 16-:-J;; 1947) _________ _ 

, 
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WAR DEPARTMENl' (81) 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 317939 

3 JAN 1947 
UNITED STAXES ) FIFTEENTH AIR FORCE • 

Te l Trial by G.C.M., convened at Smoky Hill 
Army Air Field, Salina, Kansas, 21 

First Lieute:na.nt DAVID B. October 1946. Dismissal. 
SHARP (0-779730), Air Corps. 

OPINION of the BOARD OF REVIEW 
SILVERS, McAFEE &.Dd ~CKROYD, Judge Advocates-

1. :rhe record of trial in the case of the officer named above ha.a been 
examined. by the Board or Revi~w and the Boa.rd submits this, its opinion, to 
'.rhe Judge Advocate General .• 

2. The a.c~used ~as tried upon the following charges and specificationaa 

CHARGE Ia Violation or the 93d Artiole or War. 

Speoifioationa · In that First-Lieutenant David B. Sharp, Squadron 
A, 247th Army Air Foroes Ba.se Unit, did, at Smoky Hill Army Air 

-Field, Salina, Kansas, on or about 10 September 1~46, unlawfully 
enter the Commissary Sales Store with intent to commit a. criminal 
offense, to wit, larc.eny of gove~mnent property therein. 

CHARGE IIa .Violation of the 94th Article of War. 

Specif'ioationa In that First ·Lieutenant David B. Sharp, •••, did, 
at Smoky Hill Army Air Field, Salina, Kansas, on or about 10 · 
September 1946, feloniously take, steal and carry away certain 
articles of food, to wit, one 14 pound h8lll, value of $7.65J one 
pork roast, value of $0.84; one beef roast, value of $0.74J twro 
pounds butter, value or $1.14J one pound coffee, value of $0.30; 
one and one-ha.lt dozen er,g_a, value of $0.68; three pounds of cheeae,· 
value or $1.42J one pound cottage cheese, value of $0.14; two boxes 
cookies, -value of $0.18J of a. total value of about #13.09, prope"rty 
of the United States, furnished and intended for the military 
aervice thereof. 

He pleaded not guilty to and was foUDd guilty of all charges and specifica
tions. The court sentenced a.couaed to be dismissed the service. The review
ing authority approved only so muc~ of the findings of guilty of the apecifica.
tion of Charge I and Charge I as involved a finding of guilty of h~usebrealdng 
with intent to commit a criminal offense, to-wit, the wrongful ta.king and 
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ca.rrying away of Government property. He approved only so muoh of the 
findings of guilty of the specifioation of Charge II and Charge II as in
volved a. finding of guilty of the wrongful ta.king and carrying away of 
property of the United States of some value, in violation of Article of · 
War 96. The reviewing authority a.pproved the sentence a.nd. forwa.rded the 
record of trial for a.otion under Artiol• of War 48 with the reoommenda.tion 
tna.t the sentence be commuted. 

3. 'l'he· unoontradioted evidenoe, including the sworn testimony of the 
aooused, establish the facts hereinafter set forth• During the period 8 
March 1946 until the latter part of August 1946 the aocu.sed was Assistant 
Commis sa.ry Sales Officer at the Smoky Hill Army Air Field, Salina., Kans u. 
Subsequent to August 1946 he was assigned duties as pilot of a C-'7 on a · 
shuttle run. The oommissary observed the following business hours a "9130 
until laOO and 5130 until 6100." At about 2216 hours on the evening of 
10 September·l946 the aooused, by use of a key whioh he had a.oquired while 
he was detailed as assistant commissary officer, unlooked.the door of the 
commissary and secured therefrom the items mentioned in the speoif'ioa.tion, 
Cha.rge II. He placed these groceries in the trunk of' his red Buick sedan 
which he had parked, in the dark, near the entrance of the building (R. 20,26, 
35; Pros • .Ex. 4). · · 

Major Paul E. Bates, 97th Bomb Group, $-2, in oompany with Captain Ferren· 
L. Xildcnr and a non-comDdssioned officer drove past the oommissa.ry in a oa.r at 
about the time accused was engaged in removing the groceries to his oar and ob
served him checking his tires. '.lhey considered this ra.ther unusual behavior. 
After they had passed through the area the Major drove baok to the commissary 
and followed accused, who had driven off toward the"Jll&in gate. In the meantime, 
Captain Kildow, whose suspicions had also been aroused, overtook aooused and 
stopped him at the main gate. Upon being interrogated by the officers the · 
a.ooused at first denied, but later admitted that he had entered the commissary 
U1d taken the groceries whioh he removed from the trunk of the oar (R. 7,8,15, 
16). · . · . ' 

It was stipulated that the groceries were in the amount and of the values 
alleged in the speoitioation, Charge II (R. 22). 

-
. The key whioh aooused use~ to gain entra.noe to the oommisu.ry, the look 

which the key opened, the bag of groceries and aocused's statement to the in
Testigating officer, admitting substantially all the foregoing faots, were in
troduced and made a part of the record as Prosecution's £:xhibits 1, 2, 4 and 
4_, respeoti vely. · 

Mrs. David B. Sharp, the w-ife of accused, tutified that her husband had 
been drinking in the afternoon of· 6 September 1946, and she was a.lso permitted. 
to state that he had told her that he had aome groceries, including a ham, a 
couple of roaats and other iteDIII at the oommisaary (R. 26,29). 
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Cerperal Allan·Burris, butcher at the commissa.ry, testified that on 
Friday, 6 September 1946, the accused gave him an order over the phone for 
a ham, butter, coffee and other item.s. He weighed the ha.m, listed the 
groceries, and put them in a box in the cooler. He could not remember if 
the accused ever called for these grocerie1 {R. 32-34). 

The accused, testifying in his own behalf stated that he arrived at the 
Smoky Hill ·Army Air Field at 1500 in the afternoon of 10 September 1946, that 
he could not locate the butcher with whom he had previously placed an order 
and that he took the key which he had inadvertently retained a.nd entered the 
commissary removing the groceries therefrom, but that he intended to pay for 
them the following morning (R. 36~43). 

4. Comment. 

The gist of housebreaking is ithe unlawfully entering another's building 
with intent to oollllllit a criminal offeWJe. It is not essential that there be 
an actual breaking {MCM, 1928, par. 149!,, P• 169). 

There ii no· direct evidence in the reo'ord that aoouaed'• entry into the 
oollllllissary wa.s unauthorized. The oommiss&ry officer was on the witness stand 
but'he never stated, nor was he asked whether the aooused was authorized to 
enter the building and take the grooeriea. But the surreptitious conduct ot 
accused in going into the darkened building at 2200 hours, the removal of the 
groceries to· his trunk and his initial denial when apprehended_at the main 
gate that he had a key to the commissary or a.ey groceriea in his oar, togetlier 
with his subsequent admissions, a~e such oiro):lmStances from which the court 
could reasonably presume that the entry into the building and ta.king of th• 
groceries were without- authority and therefore unlaful. · 

, .·It was said by Chief Justice Shaw in the cue of Commomrealth To Webster 
(5 Cuah. 296, 316J Am. Dec. 7ll)a · · , 

•But when pretty stringent proof of oiroumstanoes is produced tending 
to support the charge, and it is apparent that the aocuaed 11 so 
situated that he oan offer evidence of a.11 the faota and oiroum
stanoe1 as they existed, and show~ if such was the truth; that. the 
auspioioua oiroumstanoes oa.n be acootmted for consistently with hi• 
innooenoe, and he fails to ofter aucih proof, the natural conclusion 
is that the proof, if produced, instead of' rebutting, would tend to 
supp.rt the oharge.• (~r0vea To U.S., 160 U.S~ ll8J 37 L. Fo.. 1021, 
14 S Ct. 40J Malllmoth 01 o. v. 1f:'s:"';' 276 U.S. l3J 72 L. Ed. 137, 48 
S. Ct. 1.) -

6. War Depa.rtment record• show that the aoouaed is 26 year• or 1-ge and 
married.. He attended Utah State College tor three years, majoring 1~ peysioal 
education, andwaa a power tool operator for the Union Paoitic Railroad when 
he waa ordered to active duty aa a aeoond lieutenant, AUS, on 23 May 1944. 
On 31 July 1946 he promoted. to firat lieutenant. 

. ' 
wa.a The aooused experienced.. .. . 
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l8J. days of actua.l combat in the Burma-China. Thea.ter as pilot of a. TE · 
C-47 bomber a.nd was a.warded the Distinguished Flying Cross a.nd Air Medal with 
clustera. His average numerical efficiency rating is shown to bo 4.6 or 
•Excellent. 11 · • 

5. The oourt was legally constituted and ha.d jurisdiction over the 
accused and the subject matter. No ·errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. The Boa.rd 
of Review is of'the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant contirma• 
tion thereof. Dismissal is authorized upon conviction for a violation of 
Article of Viar 93 or 94. 

~I£ :YY\wf+-- ,Judge Advoo&te 

(On Leave) , Judge Advocate 
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JAGX • Cll 317939 lat Ind 

JAN I j 1947lID, JA.00, Wa.1hington 25, D. c. 

tOa The Umer Secretary of War 

1. Pw-1\l&nt to Exeoutive Order No. 9566. da.ted May 26, 1945, there 
a.re tra.nal'llitted herewith for your aotion the reoord ot trial and the opinion 
of the Board ot Rni• in the cue of Firat Lieutenant DaTid B. Sharp 
(0.779730). ilr Corpe. 

2. Upon tri&l b7 general oourt-martia.l the a.coused wa.a found guilty
ot unlawtull;y entering the oommisaa.ry sales store of the Smolcy Hill .ArlfrT 
Air Force,, Salina, Kansas, on 10 September 1946, with intent to oOlllllli t 
laroeey- of Govel'Jllllent property therein, in nolation of J.rtiole of War 93. 
a.nd of the laroen;y of various grooeriea of a total va.lue of $13.09 ther•
tram. in violation ot Article of War 94. He wa.a aentenoed to be diamisaed 
the urnoe. The reviewing authority a.pprond only ao muoh of the findings 
of guilty of the Sp.oifioation of Charge I and Charge I a1 in,ohed house• 
breaking with intent to commit a criminal offense, to-wit, the wrongful 
taking and carrying a.way of Gonrm.ent property, am approffd only ao auoh 
of the finding• of guilt,- of the apecifioa.tion or Charge II and Charge II 
a.a involwd wrongful taking and oareying awa:7 of property of the United 
State, ot acme ve.l.ue in violation of J.rtiole of Wa.r 96. The reviewing a.u
thority approved the aentenoe. recommended comm.ut&tion thereof, a.nd for• •warded the record ot trial under the provisions of .Article of Wa.r .a. 

3. A sumnary of the evidence may be found in the a.coompanying opiniou 
ot the Boa.rd ,of Renew. I oonour in the opinion of the Board that the record 
of trial ia legal17 sufficient to •upport the findings aDd sentence and to 
warrant oonfirma.tion of the aentence. The reoord ahows that aocuaed. a 
pilot a.t the Smolcy Hill Army .A.ir Foroea, Salina, Kansas, at a.bout 2200 houri 
on 10 September 1~6, by- uaing a key- which he had a.oquired when he wu ulia
tant commiuary officer. unlocked the door of the ocmmiuar7, entered, &Dd 
in the dark:neaa removed therefrom a. ham, rout, and other items of groceriea 
of a total va.lue ot about 813.09. Several oft'ioern aa.w the aocuaed lea.ve 
the building &.Dd when they 4topped hi.a car at the main gate of the field he 
first denied that he had entered the commiaaary and alao that he had e;n,7 · 

. groceriea in his car. Subsequently he admitted the entry a.nd produced the 
grooeriea. At the trial the accused elected to be norn a.a a witness and. 
although a.dmitting the a.eta a.lleged contended tha.t he intended to pay tor 
the gro oeriea on the tolloring da.y. He al10 auerted that he had preT.1oual7 
o.:rdered some groceriH, bad tailed to call tor thea, and I illoe he wu 1)a.ort 
ot' food at hie quarter, he entered the building and took them. The butcher 
testified tha.t on 6 September 1946 accused oa.lled by phone tor groceries 
limilar to those shown to have been taken, but he could not 1ta.te whether 
that order we.a ever delivered. 
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4.. On 21 November 1946, Me.jor General Charles F. Born, Commanding 
General or the Fitteenth Air Force', the reviewing authori't7 in aoouaed'• 
case, addressed a oom.unio&tion to The Judge .A.dvooate General wherein he 
ata.ted that, &ftn peraon&l.11 intervi•ing the aoouaed and ·considering all 
the tacts and oircumata.noea, he wu of the opinion tha.t,while aoomed'• 
aota were unl•ful, definite criminal intent wu lacking. Be further 
1tated that .the a.couaed was a 10ung, ambitious and sa.tiafaotory pilot 
nth an excellent combat record. General Born'• letter closes with the 
following Hntencea 

11 1 am therefore recommending to y-ou that ina.amuoh a.a it 1a within 
your pow-er to do, you consider the faota which I ha.ve stated baaed 
on ~ personal intern• ot this ottioer in connection with arr:, 
recommendation y-ou may Jll8.ke u to the oOJIIJll\lta.tion ot his sentence.• 

5. In vi• ot the recommendation of the reviewing authorit7 aDl all 
· · the oircumstanoea, I reoOlllllend that the aentenoe be ooni'iraed but that the 

exeoution thereof be suapended during good beha.vior. 

6. Inoloaed ii a form. of a.otion designed to carry into etfeot the tore• 
going reoommeDiation ahould it meet with your a.ppron.l. 

3 Inola 
1. Record ot trial· Ml.jor General 
2. Fora ot a.ction 1'he Judge .AdTOOate General 
3. Ltr tr CG, 16th Air 

Force, 21 Nov 46 

( GC)(O 25, 3 ~ebe 1947)• 
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WAR DEPARTMENT 
In the Office o:t The Judge J.dvocate General 

'Washington., D. c. 

JAGH - Cl! 317940 
l 7 FEB 1947 

UNITED STATES ) 2D ARMORED DIVISION 

v. 
) 
) Trial by' G.c.v., convened at 
) Camp Hood, 'le:xas, 24 October 

First Lieutenant MARTIN L. 
YUNDT (0-10304-U), Cavalry 

) 
) 

19/.6. Dis¢aaal 

,_____ 
OPINION of the BOARD OF REVIEW 

HOI'TENSTEIN, SOU', and SJ.II'lH, Judge Advocates __________,___ 
1. The Boa.rd of Review ha• examined the record of trial in the case 

o:t the officer named above and 1ubmit1 thia., its opinion., to The Judge 
Advocate General. · 

2. The accused was tried upai the following Charge and Specifi
.cations 

CHARGEa Violation of the 96th J.rticle of War. 

Specifications In that First Lieutenant Yartin L. Yundt, Troop 
"D", 82D Mechanised Cavalr)r Reconnaissance Squadron lf&S, at, · 
Camp Hood, Texas,· on or about 3 October 1946, .found drunk 
while on dut7 as Troop Camnander. · 

The accused pleaded not guilty- to, and was found guilty- of, the Charge and 
Specification. No evidence o! &frT previous convictions was introduced. 
He was sentenced to be dimniHed the-service. The reviewing authority- ap
proved the eentence and tornrded the record o! trial to The Judge Advocate 
General tor action ·under Article of War 48 • 

.3P The evidence .for the prosecution is SUllllll&l"ised as tollcnnu 

The accused is in the military service of the United States and on 3 
· October 1946 11&1 the Troop Caronander o! Troop D, 82d Mechanized Caval.r.r 
Reconnaissance Squadron at Camp Hood, Tex.as (R 6) • On the mornillg. ot 3 
October 1946, Major Hislop, the Execut~ve Otticer of the aquadrcm went to 
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accusedI s orderly room and upon finding the door to accused' s office 
closed, opened the door and went into the office. There he found the 
accused asleep with bis head on his arms which -were resting on hia 
desk (R 7). :Major Hislop did not a-..ake the accused but reported the 
situation, to Major Vaughan, the Squadron Camnander. Later that day, 
at approximatel,t 1245, Major Vaughan, together with the executive· of
ficer, went to the accused's office.and found him still asleep across 
his desk with his head on his arms. Major Vaughan shook the accused 
to arouse him. Upon awakening accuaed "smelled strong of alcohol and 
his speech was thick" (R 9). Accused was placed in arres.t in quarters. 
Both Major Hislop and Major Vaughan testified that in their opinion the 
accused was drunk while on duty on 3 October 1946 (R 7, 9). 

A medical officer went to accused's quarters at approJdmately 1330 
on 3 October 1946. He could smell the odor of liquor on accused's breath, 
and, based upon his total observations, he "felt" that the accused ns · 
intoxicated (R 10). Accused was then taken to the station hospital where 
he was given a blood alcohol test (R 11). Thi'.' 'lest showed "Volatile reducing 
substances equivalent to 3.0 MGM ethyl alcohol CC blood" (R 14; Pros Ex A). 
Such a test indicates, that a person with such a blood alcohol count is 
intoxicated (R 15). 

4. Testimony- for the accuseda 

Several witnesses, including the range officer, the officer_ in charge 
of accused's troop on the firing line, and two non-canmissioned officers 
fran the troop, were called by the defense. They testified that they had 
seen the accused·bet118en 0800 and 0900 on the morning of 3 October 1946 
on the Sugar Loaf Gas Car Range at Camp Hood 'Where his troop was firing 
the 37m gun, that his speech and actions were then normal (R 19, 21), 
and that he fired five rounds £rem the armored car, making a good l!lcore 
(R 21). 

The first sergeant of accused's troop, testified that on the morn
ing of 3 October the accused signed several papers for the supply sergeant· 
but that 11hen the .first sergeant went to get instructions regarding the 
feeding o.f the men on the range the accused was asleep "Idth his head on 
his desk. The troop typist testified that the accused speech and actions 
in the orderly roan that morning were normal. · _ 

-
. Arter his rights as a witness had been explained to him, the accused 

· elected to remain fililent. . 

5. Th& Specification of the Charge alleges that the accused lfB.S 

tound drunk on duty as Troop Cam:nander on 3 October 1946. The elements 
of proof as stated in the Manual for Courts-Martial area 
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•{a) That the accWled was on a certain duty, as alleged, 

11 {b) That he n.s .tound drunk on such dut7• (lil'.:M, 1928, 
_par 145, p 160). 

The evidence clear~ shan that the accueed was on dut7 as Troop Cmmander 
on the date alleged, that he inspected hi1 troop on the tiring line at the 
Sugar Loa.f Gas Car Range bet11een 0800 and 0900 on 3 October 1946, after 
1dlich he went to bi.a ottice and wnt to eleep~ '.lbe unqualified 1tatementa 
ot the Squadron Camnander and hi1 Executive otficer that ·the accused•• 
drunk llhen 1een by: them in his office at about 1245 on 3 October 1946, 
and the statement of' the Jledical O!f'ice that •ecuaed a.a intoxicated 
when obaened by: him at about 1330 on the nme date, are amp~ corroborated 
b7 the re1alt1 o.t the blood alcohol test given him. 

In the opinion of the Board of Review the record ot trial 1s legally 
sufficient to ,uppori the finding ot guilt7 of the offense as charged in 
the Specitication. · 

6. Although the language o£ the Speci.tication alleges an of.tense 
which should have been charged under the 85th Article of War, the tact 
that it n1 laid under the 96th Article ot War does · not affect the legal 
1ufficienc7 of the findings or the aentence and cannot be said to affect 
the substantial right, ot accused (CM 22786.3, J:-plinger, 15 BR 388; par 
28, l.Cll, 1928; par 394 (2), Dig Op JJ.G 1912-.40 • 

7. War Department records show that accused is 29 7ears old, single, 
and gi'Yll8 his haM addreH •• Lyford, Texas. He enlisted in the 12th 
Caval.J:1' m 29 October 19.36 and aerv~ in that organisation until 7 August 
1942 when he 11a.11 camniHioned a aecond lieutenant., Arrrrr ot the United 
States, after attending Cavalry' Officer Candidate School. He RI pro
moted to first lieutenant, !rrq of the United Statee., on 14 S1pt1111ber 19.42. 
He ,raa awarded the Purple Heart Medal for wounds received 1n action in 
It~ on 4 J'Wle 1944 and an Clak Leaf Cluster to the Purple Heart for 
wounds reoeiTed in action on 11 July 1944. 

Four member• o:r the court and the defense counsel joined in a recaa
:menda.tion tor clemency-. In making th11 recamnendation the7 stated that 
they- considered the sentence to be too harsh and also that the)" considered 
the following record ot accused's eenicer 

•1. Ten :years honorable service in the Artiq ot the United 
States. · · 
•a. S, 10/12 7ears aervice aa an enlisted man. No time 
lost under A.Jr 107. Characters Excellent. Proficiency
as a eoldiers Excellent. Highest rating Sergeant i~ 
the 12th Caval.r,-• . 
"b. 4 3/12 ,-eara service aa an o.t.ticer in the Anq ot · 
the thited States. His efficieney rating has been pre-

. pcoderately' superior and excellent. 
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•2. Th1rt7-two months service oversea.a. 

113. Participated with the lit Armored Dirlaion in six 
campaigns•. 

114. Purple Heart with Oak Lea! Cluater. 11 • 

The president or the court in ccmmenting on the plea for clemency 
stated that he did not believe the sentence to be exee11ive but felt that 
the accused would be or .tutu.re value to the J.:nny as an enlisted man. There 
is also attached to the file a statement by- the accused's Squadron Canmi.nder 

. that the accu1ed performed hi• duties in an excellent manner as a platoon 
leader and that if the accuaed were given a chance to re-enlist as a non
camniasioned officer he would be an asset to the ·Ararr• 

s. The court. -.as legal~ constituted and had jurisdiction ct' the person 
and offense. No errors injuriously affecting the substantial rights or t.he 
accused 11ere camnitted during the trial. In the opinion of the Boa.rd of 
Review the record of trial is legally suf'ricient to support the .tindinga or 
guilty- and the sentence and to warrant confirmation thereot. DismiBBal 111 
authorized upon a conviction or a violation of .Article of War 96. 
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JAGH - CM 317840 lat X.d 

'WD, JAGO, Jfa.shingtOJ1 25, D.C. MAR B 1947 
'tOa The Under Secretary of War 

l. Pursuant to Executive Order llo. 9656, dated 26 Kay 1946, 
there are trumitted herewith tor your action the record ot trial and 
the opinioll o.f the Board or Review ia the case or First Lieutenant 
Martin L. Yundt (0-1030441), Can.lry. 

2. Upon trial by- general .oourt-:martial this ot.ti"-cer was found 
guilty or being found drunk while on. duty in violation o.f Article ot 
War 96. He wa.a sentenced to be di811.:issed the service. The reviewi.Jtg 
authority approved the sentence and forwarded the record o.f trial tor 
action under Article ot War 48. 

3. A summa.ry o.f the evidence mAy be round in the accompanying 
opinion ot the Board of' Review. The Board is of the opinion that the 
record or trial is legally sufficient to support the findings or guilty 
and the sentence, and to warrant confirm.ation or the sentence. I concur 
in that opinion. 

The accused, on 3 October 1946, was Troop Commander or Troop •D•, 
82nd Mechanized Cavalry Reconnaissance Squadron at Camp Hoo~, Texas. 
On the morning of 3 October 1946, the Executive 0.ffi~ot the Squadron 
went to the Troop D orderly room and .found_ accused in his o.f.fioe 'Wi. th 
the door closed, asleep with his head resting on his arms which were . 
resting on his desk. The Executive Officer reported the situatiOJl to 
the Canmanding 0.f.ficer o.f the Squadron, who, on accc:mpuying the Exeouthe 
Officer to the orderly ro0111 at about 1245 hours, found accused still 
asleep in the same position· and woke him up. Both officers testified,· 
accused smelled strongly of alcohol, and his speech wa.a thick, and that 
he was drunk. Thia conclusion was supported by testimony o.f a medical 
o.f.fioer who observed accused in his quarter• at about 1330 hours the 
same day. A blood alcohol test waa made on accused thereafter and sub
stantiated the opi:m.ioa of- the wi tJl.e.@sea that accused was intoxicated. 
While there was evidence that earlier ill the morning o.f S October l9t6. 
accuaed had appeared normal to several witnesses when he was on the 
firi•g range, the evidence is clear that accused was dnmk whe:n. foUD.d 
by the'Executive Officer, and was still drw:ilc at the time the blbod . 
teat was made. the evidence also clearly shows that the accused was 
•OJ1 duty- as Troop Commander" aa alleged, at the time he was found c1ruDlc. 

4. Accused ia-29 years old, unnarried, and gives his home address 
as Lyford, Texas. He enlisted in. the·l2th Cavaley on 29 October 1936 and 
served ill that organization UJLtil 7 August 1942 whe11 he was commiasielled 
a second lieutena:nt. after attending Can.lr,r Officer_ Candidate School. 
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He 1'8.S pro•oted to first lieutenant on 14 September 1942. He was 
awarded the Purple Heart lledal tor wounds reveived iD. action in Italy 
on 4 June 1944 a.nd an Oak Lee.!' Cluster to the Purple Heart tor wounds 
received in action on 11 July 1944. Four members or the court, e.nd 
the defense counsel joined in a recOll?lllendation or clemency in a letter 
dated 13 November 1946, to the Commanding General, 2nd Armored Division, 
Camp Hood, Texas, which is attached to the tile. Their recommendation was 

-based upo:n accused's past record ot milltary service and upon their 
opilrl.011. that the sentence was too harsh. 

The president or the court appended a ccsnment to the letter of the 
other members in which he stated that he did not believe the sentence 
excessive but that he felt that accused would be or future value to the 
J...rmy aa an enlisted man. There is also attached to the tile a stateme:at 
by accused's Commanding orricer that accused performed hi1 duties as a 
platoon leader in an excellent ma.mi.er and that it accused were given a 
chance to re-enlist as a :aon-ccmmdssioned officer he would be an asset 
to the Affr¥• 

s. I recOJ1111.end that the sentence be contirmed, but that, in view 
. of the prior excellent military service of the accused and ot the 

recommendations or the tour members ot the court, the dete:nse counsel 
and the statements of the president ot the court ud the accused's 
COllllllall.din.g Officer, the execution ot the sentence be suspended d.Uring good 
behavior. 

6. Inolosed is a tona ot action designed to carry the above 
recommendation into effect, should such recanmendation meet with your 
appronl. 

-2 I:ilcll THOMAS H. GREEN 
l Record or trial llajor Gene ra.l 
2 Fona of aoti o:a The Judge Advocate General 

~--------------------------------( acuo·1,, 10 March 1947)• • 

• 
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WAR DEPARTMENT 
In the Ot'fioe of The Jw.ge Advocate General (9.3) 

Washington. 25, D. c. 
JAGK • CM 317948 2u FEB ,~7 
UNITED STATES ) IX AIR FCRCE SERVICE CO.l&WID 

) 
v. ) 

) 
Trial by G.C.M., convened at Erla.ngen, 
Germany, 12 and 13 September 1946. 

Corporal ASBURY L. WELLS ) EACHa To be hanged by the neck until 
(34128966) and Private First ) dead. 
Class GONZALO SALINAS (18022563), ) 
both 42nd. Repair Squadron, .A.nabach ) 
Air Depot, .A.naba.ch, Germany. ) 

OPINION of the BOARD OF REVIElf 
SILVERS, MoAFEE and ACKROYD, Judge Advocatee 

---------------------------~-
l. The record of trial in the case of the aoldiers named &boTe bu been 

examined by the Boa.rd of Review and the Board submits thie, 1 ta opinion, to 
The Jw.ge Advocate General. 

2. The accused were tried upon the following charges and apecificatioua 

CHARGE Ia Violation of the 92nd Article of Iiar 

Specii'icationa In that Corporal Asbury L. Wells, 42nd. Air Repair 
Squadron, Ansbaoh Air Depot, did, at A.nabaoh, Germa.ny, on or 
a.bout 6 August 1946, forcibly and feloniously, against her will, 
have oa.rna.l. knowledge of Walburga Reissinger, a German oivilia.n. 

CHARGE II1 Violation of the 93rd Article of War. 

Specifications · In that Corporal Asbury L. Wells, •••, did, at Ansbach, 
Germaey, on or a.bout 6 August 1946, commit the ori:mo of eodo~ b;y 
feloniously and against the order of nature having carnal connec
tion per OS with Walburga Reissinger, a German civilian. 

NOTE• The charges and specificatiom a.gainat a.ocuaed Salina• are 
identioal with the above, aoouaed Salinae' name being aubstituted 
for that ot aoou~ed Wells. 

Ea.oh aocuaed. ·pleaded not guilty to and wu found guilt7 of a.11 charges &lld 
speoifioationai againat him•. No evidenoe of a:ny previoue conviction was intro
duoed. They were each sentenoed to be hanged by the neck until de&d. b 
reviewing authority a.pproTed the eentenoes and reoOl!llllended that in cue the 
sentences were approved that they be commuted to dishonorable discharge. for
f'e1ture ot a.11 pay and allowances due or to become due a.nd confinement at hard 
labor for ten yea.re. and forwarded the record of trial for aotion under .Article 
of War 48. 
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3. Evidence for the prosecution 

On 6 August 1946 Miu Walburga. Reisainger, a. German civilie.n, acoompanied 
Private William R. Stewart to the Enlisted Men's Club, Ansba.oh, Germany•. They 
left the club between 10130 a.nd lla00 o'clock p.m. and went to the bua stop 
where Private Stewart boa.rded a. bua for the air depot. The bus left some
time between llaOO and lla30 p.m. (R. 9,32)~ Walburga. Reiaainger then 
started home and after wa.lk:ing a.bout fi:ve minutes she wa.s accosted by the 
two a.ooused, one of whom grabbed her by th.e hand. By indicating she iden
tified the a.ooused Wells a.a the one who gra.bbed her hand (R. 9,10). At 
this time she "told them to please leave me a.lone as I ha.ve got my boy friend." 
Wells then told her to •shut up" and struck her. She loat consoiousneaa and 
did not knc,,r how~ times she was atruok~ Thia a.aaa.ult occurred on a. aide• 
walk e.nd within 15 meters of some houses. The moon waa shining and the night · 
wu light. When Walburga. Reiaainger regained consciousness she wu a.cross the 
street, behind a hedgerow in a meadow. The accuud Salinas held her by t~ 
ahoulders and the accused Wells had sexual intercourse with her. Sa.luia1 
prevented her from shouting for help by placing his hands Oftr her .mouth and 
eyes. She resisted thsn by fighting back and holding her legs together. They 
were stronger than she wa.s and she could not atop them. Wells finished his 
a.ct of intercourse and . then forced her to oollllti t aodomy per 01, after whioh 
he went a.bout tiff feet to one side a.nd went to sleep (R. 11,12,13,16). 
Salina.a also attempted to oommit sodomy with her, but wu unaucceaaful. 
Salinas then had sexual intercourse wi.th her, during which ti.me she waa nt'ight
ing back and uked him to let me go home." Salinas told her, "It you don't 
go to the Military Police, I will let you go," and then said, ·"In oue you 
are going to the M.P's, I will kill you." Miss Reissinger and Salinas 
sea.robed tor·her handbag but were unable to find it. Mias Reiasinger then 
went home, arriving there between la30 and 2 o•clock. l'fnen she arriTed home 
she told her sister nthat two Amerioa.na had beaten me up. 11 At the time she 
was permitted to leave the soeM of this incident her tao• waa bruised, her 
lips cut and swollen, and an eye 1".I blue {R. 13,14,16). On 7 August 1946 
she told Prin.te Stewart of the events ot the evening before and they- r~ported 
them to the W.litary PoUoe (R. 16). On oroaa-oxamina.tion Miu Reininger tH• 
tit'ied that she did not dare to strike either of the aocuaed and did not at
tempt to bit~ them because one tooth wu mi1&ing and her mouth was aore (R. 
21-25). .. 

Berta. Rouse testified that. Wa.lburga. Reiseinger wu her siater. On 7 
August 1946 between 4 and 5 a.m. she sa.w her sister a.t their mother's home • 
.lt thia tbl.e "her face wu all swollen up, her eye wa.a blue, she had one 
tooth miuing, ahe was covered with blood and her dreu wa.s tore. 11 Mill 
Reiasinger told her a.t that time about th• raping (R. 29). 

Adam Kolis, Auilta.nt of the. Security Police of the town of Anaba.oh, 
sa.w Miu Reilainger about llaOO a.m_., 1 August 1946, at which time she told 
him she had been attacked by two Americans. She had a. blaok and blue spot 
around her left eye, her lips were swollen and her right leg was scratched 
(R. 31). 
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Corporal Clyde F. Wilson, photographer of the 10th Repair Squadron, 
identified three photographs of Walburga Reiasinger ta.ken by him on 8 
August 1946. Theae photographs showing the condition of her mouth, face 
a.nd right knee were reoeiTed in evidence u Proaecution Exhibit• 3,4, and, 
6 (R. 47,48,49). 

Ueutena.nt Jamea R. Yo:M&hon identified both of the accused u being 
in the military aervice of the United States. He also identified a. state• 
ment ta.ken by him from the accua ed Salinas, which statement was :made alter 
he had warned Sa.line.a of his rights under Article of War 24 (R. 34-36). 
Corporal James E. Place also identified the statement JIB.de by the accused 
Salinas, and detailed the ciroumsta.noes under which the atatement,ru 
ta.ken (R. 36-39). The accused Salinas then testified eon'oerning the taking 
of his sta.tement and admitted that he had ma.de the statement after he had 
been warned of his rights. He was not promised immunity and he wu not 
afraid (R. 40,41). 1h11 statement was received in evidence against Salina.a 
as Proaeciition Exhibit 1. In thi• sta.tement Salinu said that about 10120 , 
p.m., 6 Auguat 1946, he and Wells left the Enlisted Men's Club to go to the 
bua atation. They caught up with a girl walking in the 1ame direction. He 
•aid, •&110 lk>ney",. and she answered in German. Well~ hit her, a.t which 
time Wells and the girl fell down. The girl wa.s almost unconacioua. Tae7 
took aer by tlle arms and dragged ker across a ditch &lld behind a hedge. 
Her alloea came off while oroasing tbs ditch. Wells attempted to ha.n inter
course with this girl but did not succeed. Salina.a told her they were leaving 
and ahe asked him to get her shoes. He went for her shoes and when he returned 
with tliea Wells was having intercouru with her. Salinas also had intercouz-ae 
with her and she then committed sodomy per os with him. The three of thelll. 
smoked a cigarette and Salinas again had intercourse with her. The girl 
wa.nted to leave am asked about her pocket book. Salina.a asked her it she 
was going to tell th-e mili ta.ry police and she said, "No, I'm goillg to tell 
the oiTilian police to look for my pocketbook. 11 He grabbed her hand to say 
goodbye and she leaned down and kissed him. About that time a oa.r cuie along 
an:i she motioned for him to hide (R. 431 Pros. Ex. 1). · 

Ueutenant McMahon also identified a statement ta.ken by him from the 
accused Wells after he had warned Well• of his, rights under Article of War 
24. Thia statement wu received by the court as evidenoe againat the ac
ouaed Wells and marked Prosecution .Exhibit 2. In his statement the acound 
Wells said that about lOaOO a.m. • S August 1946., he left the Enlisted Men' 1 
Club at An.Ibach, Germany, with Salina.a. On the way to the bus atop they · 
paned a girl and stopped to talk to her. They talked a while and the girl 
became an~y &lld called him some bad names. He sla.pped her and as she 

.called for the military police he hit her again. niey went to the aide ot 
the road and sta.rted talking again. He a.pologized for lodng his temper and 
slapping her. Shortly thereafter he propositioned her and she agreed. 
Salinas went for a wallc and he then had intercourse with her, Salinas came 
back and he walked otf a way.a and went to sleep (R. 46, Pros. Ex. 2). 

4. i'or the defense 
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Liu. Gluozky, a German oivilian, teatified that ahe waa at the Enlisted 
Man'• Club, All.Iba.oh, Germacy, 6 August 1946. She left the club a.bout 101~0 
p.m. to go home. .lb~ut llaOO P••• she found a handbag belonging to W.11 
Reiuinger. The handbag wu on the sidewall: about four meters from the 
houaea along the street. Several windows in the houses along the street 
were lighted. There wu a pa.rk aorosa the atreet from where ahe found the 
handbag. _Af'ter she found the bag she walked to the corner or the atreet 
where· she pa,sed a man ata.nding on the corner. There we.a a festival in 
Amba.oh that evening a.nd at the time she found the bag ahe oould hear the 
muaio from the testiT&l. and could aee the reflection of i ta 11 ghta (R. 49-55) • 

Private William Ste,ra.rt testified that he had known Wa.lburga Reisainger 
for about aix weeka on 6 August 1946. He wu shown Prosecution Exhibit 3, & 

photograph of the mouth of Walburga. Reiaainger, and testified that the tooth 
shown in the pioture to be missing from her mouth was missing prior to 6 

, A.uguat 1946 (R. 67). 

PriTate First Clus Clem T. White testified that he had dates with 
Walburga Reininger in May a.nd June 1946 and a.t that time ahe had about 
three teeth miaaing. When she smiled y-ou could see th&.t she did not have_ 
all of her teeth (R. 68,69). , 

Pri"Ya.te Camillio c. Garza. aa.w both of the·a.ccuaed at the Enlisted Men•a 
Club at Anabach, Geniiany-, on 6 .luguat 1946. · They were drinking beer. He 
left the club with them at about 9145 p.m., at which time both of the a.couaed 
were drunlc (R. 60,61). 

Prhate First Clua Maxaimino Guzman sa.w both· of the a.oouaed a.bout 8 tOO 
p.m. at ·the Enlhted Men's Club. In his opinion both or the a.oouaed were 
drunk (R. 63, 64). 

, Lieutenant Benjamin s. Gree:mrood, Medioal Corps, examined Walburg& 
Reiaa_inger on 8 .luguat 1946. The examination showed that ahe ha.d previoual7 
borne a child. There we.a no internal deJm.ge to the. genital parts. Laboratory 
teata were negatin for gonorrhea. but the Kahn teat wa.s positive for ayphilis. 
H9 a.lao obaerved her "to haft two black eye•~ in a.a aimple la.ng\age as pouible, 
a bruise on the baok of her hea.d, tendernesa a.bout the forehea.d, both ey-ea 
swollen, lips swollen, right jaw with tenderness a.bout those area.a, bruises 
on.both knees" (R. 66.67,68). 

The rights of the aoouaed were explained to them and they elected to 
remain silent (R. 69). 

6. Rebuttal evidence 

lfalburga Reiuinger was recalled to the • ta.nd and teatified that prior 
to 6 August 1946 she had two teeth miuing from her mouth. She exhibited 
her mouth to the ·court and the president of the oourt named a.a mining the 
upper left biouapid, upper left first cuspid and upper left aeoond cuspid. 
One of theae teeth waa loat u a reault of thia incident and another broken. 
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Further examination disolosed that her oentral upper right inoisor, latera.l 
incisor and ouapid were a.lao mieaing (R. 69,70). 

6. 
"Rape is the unlotul o,rnal knowledge ot a. woman by force 

and without her coment. 
•»q penetration, however alight, of a woman's genital• i1 

auftioient ca.rnal knowledge, whether emission occur• or not. • 
•xhe ·offense 1I1AY be oommi tted on a female ot aey age. 
•Force and wa.nt of oonaent a.re indispensable in r&peJ but the 

foroe involTed in the a.ot of penetra.tion ii alone auftioient where 
there ii in ta.ct no consent" (MCM, 1928, par. 1482_, p. 166). 

•Likewise, Tiolenoe intlioted by the man on the woman,. pro
ducing unoonaoiouanesa, or owroaming her mind by fright or bruta.l 
oonduot, w-111 render his carnal a.ct ra.pe, though ehe makes no 
re1i1tanoe• (Roberaon'• Ky. Crim. Law a.nd Procedure, 2d Ed., 1eo. 
648, P• 752J 2 Bishop Crim. Law, Sec. 1125(2)J CM 315024, l!:1.ckle1). 

"Sodomy oonsiats of sexual connection 'With &J:11 brute animal, 
or in sexua.l connection, by rectum or by mouth, by a. man with a. 
human being. Penetration alo_ne ia sufficient and both :pLrties 
may be lia.ble as prinoipa.ls.• (MCM, 1928, par. 149_!, P• 177.) 

The evidence discloses that the two a.ocuaed ae1; Miss Reissinger on the 
night of 6 August 1946 and at tha.t time the aocuaed Wells hit her aeTer&l 
timea causing her to lose oonsciousne11. Her eyes were blackened, her taoe 
a.lXl lip bruised and one tooth was knocked out of -her mouth. Thereafter 1be 
was dragged across the roa.d and both accused had intercourH with her. The 
aocu.ed Wells a.lso committed sod~ per oa with her, thereafter the accuaed 
Sallnaa attempted to oommi t 1odomy per os but was not aucceuful in completing 
the act. 

In their pre-trial statements ea.oh aoouaed adJli.tted sexual interoour•• 
w-ith Mi.11 Reininger but ola.imed tha.t she oonaented. Consent is always a 
cletel\ae against rape. Consent i• not a defenae to the crime of sodomy. The 
court had before it evide~oe that the Tiotim. of the rape, an umna.rried woman,_ 
had previoual;r borne a. child and tha.t the Kahn test was positive tor ayphilil. 
Thia evidence was proper as tending to ahow that she might ban in fact oonaented 
to the a.eta of intercour1e and to impeaoh her testimoJ:JY oonceriling the rape 
(CK ~18648, Hernande&). The court also had photographl, ta.ken of Mias Reissinger 
shortly after the alleged rape showing her physical condition. After hearing 
all of the evidence the oourt found the aocuaed guilty of rape and aodomy, 

'thus holding that Miss Reissinger did not in fact oonaent to thi1 interooune. 
The Board of Review is ot the opinion that the eTidenoe auata.ina the finding• 
of the oourt. The evideno. diaoloae1 that the acouaed Salinas llild not oomplete 
his attempted a.ct ot sod~ per 01. but the niden04t does diacloae that Salina.a 
wa.1 present a.uiating Welle in the rt.pe and sodom;y per oa oommi. tted by Wells. 
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The distinotion between aider• a.nd abettors has been abolished a.Di all 
peraona joining together to do an unlawful act or criminal offense are 
guilty- of the offense ocmmd.tted, a.a principala. It therefore .follon that 
Salinu 1a guilty of the crime of sodOJDY' the ume u if he had actually
committed the aot him.self {CM 287910, ~, 2 IR (CBI•IBT) 351,355J 

-CM 303373, Caldwell, 17 BR {ETO) 69,73J CM 268724, McDonald, 43 BR 291J 
CK 314939, Greene, 5 Bull. Jj.G 281J CM 316752, ~). . 

. . 

There is eTidenoe in the record that tne accused were drunk at the time 
'of this of'.fenae. It 1a a general rule of la.w that Tolunta.ry- drunkenness ia 
not an excuse for a. orime committed while in that condition. It ma7 be oon
aidered u affecting mental capacity to entertain e. speoif'io intent where 
such intent ia a neoeua.ry element of the of'f'eme {MCK. 1928, · par. 126&; P• 

.136). However, in tho oriatjsot rape and aod.OJll1' it ia not neoeaaary toal• 
lege or pron~ apeoif'io intent • 

. 7. The charge sheet ahowa the aoowsed Well• to be 25•11/12 y-eara ot 
age. He reenlisted at Titaghur, Illdia, tor three yeara. '1he Sta.rt Judge 
.A.dTOcate atatea tha.t he joined the Army in 1942. He ia married. Be 
reached the seventh grade in school e.nd worked in textile milla prior to 
hia entry into the ~. 

The oha.rge sheet shows the acowsed Salinas to be 23-1/12 yeara of age. 
He enlisted 24 July 1942 at Fort McIntosh, La.redo, Texaa, and reenlisted 17 
December 1945 at Camp Fanning, Texas, for a period of three yeara. 11ae Staff' 
Judge Ad.Tocate states that he 1a 11Uried. Prior to hia entry- into the ~ 
he engaged in truck farming. He alao apent 18 montha in the C1Tilian Comer• 
ntion Corpa. 

8. The court wa.a legally oomti tuted and had juriadiotion OTer the ao-· 
owsed and of' the offenses. No errors injuriously af'feoting the au~tantial 
right• ot the aoouaed were_ committed during the trial. The Board of Review 
ia of the opinion tbat the record of trial is legally sufficient to support 
the findings ot guilty and the aentences and to warrant oontirma.tion of the 
aentencea. Dea.th or illlpriaonment tor lite 1a mandatory upon oonTiction of 
ra.pe 1n- Tiola.~ion ot Article ot War 92. 
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JAGK - CM 317948 1st Ind 

WD, JAGO, Washington :::s, D.c. MAR · 1947 
TOa The Under Secretary of War 

l. Herewith transmitted for the aotion of the President are the record 
of trial and the opinion of the Boa.rd of Review in the ca.se of Corporal 
Asbury L. Wells (34128966) 8.Dd Private First Class Gonzalo Salinas (18022563), 
both of 42d Repair Squadron, Anaba.~h Air Depot, .Ansbach, Germany. 

2. At a. common trial each of the accused was found guilty of rape and 
sodomy per os on a German civilian, and sentenced to be hanged by the neck 
until dead. The reviewing authority approved the sentences but recomnended 
that if confirmed they be commuted to dishonorable discharge, total for
fei turea, and confinement at ha.rd labor for ten years. I ooncur in the 
opinion of the Board of .Review that the reoord of trial is legally suffi• 
cient to support the findings of guilty and the sentences and to warrant 
confirmation of the sentences. · 

Considerable force was used upon the viotim but apparently no 
perma.nem; injury occurred. The morals of the victim were not of the high
.est character. In view of the recomnendation of the reviewing ~uthority 
and all the circt:anStances of the case, I am of the opinion the.t the death 
sentence is not required. I recomnend that the sentences be confirmed but 
commuted to dishonorable discharge, forfeiture-of all pay and allowances . 
due or to become due, and confinement at ha.rd labor for ten years, that the. 
sentences as thus commuted be carried into execution, and that a U.S. peni• 
tentiary be designated as the place of confinement. 

3. Consideration has been given to COllllllunioations from the f~llmri.Dg1 
Members of the United States Senate a Honorable Burnett R. Maybank, Honor
able Carl A. Ha.toh, Honorable Dennis Chavez, Honorable Olin D. Johnston, 
Honorable Milton H. West; Honorable Joseph R. Bryson, House of Represent&• 
tivesJ citizens and organizations from. !&rious ~rts of the United States a 
Laredo Veterans Association, Laredo, TexasJ Veterans of Foreign Wars of the 
United States, Wa.shington, D.CJ Mr. George W. Murphy, Washington, D.C.J 
Norton-Pepper Post No. 7688, Veterans of Foreign Wars, Capitan, New Mexico; 
the aoouae<i, Private F.lrst Class Gonzalo Saiinas J Enedina G. Unares, mother 
of the aocused Salin~J Delfina and Concepcion Salinas, sisters of the accused 
SalinasJ petition signed by 484 residents or Laredo, Texa.sJ Calhoun A. ·Ma.ya, 
.State Senator of South CarolinaJ Ester Cabler, Brooklyn, New YorkJ Norman 
Sanders. New York City. Mrs. Nellie Kelly Kienhofer. Cumberland, Maryland; 
Manley B. Timmons, Troy. South CarolinaJ J. Strom. Thurmo:ad,Edgefield, South 
Carolina; Inez S. McFarland, Arlington. Virginia.J the follcnring residents or 
Ware Shoals, South Carolina, the home of the aoouaed Wells a M. B. Camak,, 
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Carrie Darby, William E. De.vis, Sam T. Snoddy, A. D. Strawhorne, Owen 
Mullinax, R. L. Ramey, We.re Shoe.ls Post No. 100 Amerioan Legion, the ac
cused Corporal A. L. Wells; Mrs. Asbury L. Wells, wife of the accused WellsJ 
H•.G. Wheeler, J. Cal White, w. J. Bryan Dorn, Robert L. StevensJ alld Watts 
Post No. 6383, Veterans of Foreign Wars~ 

Calhoun A. 1-ys, an attorney of Greenwood, South Carolina, Harlan 
Wood and George w. Murpcy, attorneys or Washington, D.C. filed briefs on be
half or the aoouaed Wells. On 24 January 1947 Mr. Mays and Mr. Wood appeared 
before the Board of Review and presented oral arguments on behalf of the ao
owied. 

4. Inolosed a.r•· a draft of a letter for your signature transmitting 
the record or trial to the President for his action and a form of Executive 
action designed to carry into err,~ the recommendations heretofore made, 
should suoh action meet with ap 'oval. 

C:i13t l q~ l 
4 Inola THOMAS H.. GREEN 

1. Record of trial Ma.jor General 
2. Dtt ltr sig m1J The Judge Advocate General 
3. Form of action 
4. Ltra mentioned in 

par 3 above 

-----------------~---·-----------------( GCMO. 112• March 31• 1947). 
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l.A'W LI l! ff AiH 
1ut'JGE AO'JOCATt GENUt~l 

Nfi.\''tf OrP4RTMFHT ho1) 

WAR DEFAR'MNT . 
In the Office of The Judge Advocate General 

washingtoil., n.c. 

JAGN-CM 317960 7 - JAN 1947 

UNITED STATES ) FIFrEENTH ilR FORCE 
) 

v. ) Trial by G.C.:M., convened at 
) ·Grand_ Island., Nebraska., 30 

Private First Class DARRELL ) October 1946. Dishonorable 
K. ETTLEMAN (6933754)., Sqiad ) discharge and ·confinEIIlent for 
ron A., 485th Arar:/ Air Forces ) two (2) years. Disciplinary 
Base Unit (Sp). ) Barracks. 

---·----
' HOLDING by the BOARD OF REVIEW' 

JOHNSON., BRACK and TAYlDR., Judge Advocates 

l. The record of trial in the case or the soldier named above 
has been •xarn1Md by the Board or Review. 

2. The accused was tried upon the following Charges am Specifi
cations: 

CHARGE I: Violation ot the 61st Article o! War. 

Speci..fication: In that Private F.Lrst Class Iarrell K. Ettleman., 
Squadron A, 485th Arar:/ Air Forces Base Unit., did., without 
proper leave absent himselt from his organization and ·sta
tion at Kearney Army ilr Field., Kearney., Nebraska., from 
about 17 June 1946 to about 17 September 1946-. 

CHA.IDE IIs Violation of the 96th Article of War.· 

Specification: In that Private First Class DaITell K. Ettleman., 
Squadron A., 485th Army Air Forces Base Unit, did, at Omaha., 
Nebraska, from on or about l? June 1946 to on or about l 7 
Septembe,.r 1946, witho..:.t consent, wrongfu~ llithhold and use 
a car of the value in excess of $50.00 (Fi.tty dollars), the 
property- ot another• 

.Accused pleaded not guilt)' to all Charges and Specifications., was tound guilt)' 
o:t the Speci.fication ot Charge I and Charge I, and Charge II and o! the Speci
ficat101;1 ot Charge II guilty, with exceptions and substitu-t;,ions, and was 
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sentenced to be dishonorably discharged the service., to forfeit all pay and 
allowances due or to become due., and to be conf'i.ned at hard l!,bor at such 
place as the reviewing authcrity might direct for two years. The revie~ 
authority approved the sentence and designated the Branch United States Dis
ciplinary Barracks., Fort Bemjamin Harrison., Indiana., as the place or oonfine
ment and forwarded the record of trial for actio~ pursuant to Article of 
war so½. , · --

.3. The re cord or trial is legally sufficient to support the findings 
or guilty of Charge I am its Specification and of Charge II and its Speci
fication. The only question recpiring consideration here is whether or 
no.t the record of trial is legally sufficient to sustain the sentenc~. 

4. The Specification of Charge II as drawn alleges a· disorder·. t.mier 
.Article of War 96. Such di_sorder umer the table of maximum punishment 
is punishable by confinement at hard labor for four months and forfeiture 
~r t1r0-th1rda pay per month for a like period. 

5. For the reasons stated the Board or Review holds the record of 
trial legally suffl.cient to support the findings or guilty of Charge I 
and its Specification and of Charge II and its Specification and to sup
port only so much ot the sentence as provides tor dishonorable discharge., 
.forfeiture of all pay and allowances due or to become due., and confine
ment at hal·d labor for a period not to exceed ten months. 

/1 . 

-~ .. () ~l /CMttYifJ;dir~-Md. Judge -Advocate. · 

cf,'=« ~r/1.,, 4 & cf. Judge .ldvocate. 

e, ~ ((. _'I~ ., Judge Advocate. 
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MAY 16 1947 
JAG.N'-CY 317960 1st lnd. 
WD., JAGO., Washington, D. C. 
TO: CoJlllll8Ilding General, Fifteenth Air Force., Colorado Springs., Colorado. 

1. In the case of Private First Class DaITell K. Ettleman (6933754)., 
Squadron A., .485th Arrq Air Forces Base Unit {Sp)., I mncur in the fore
going holding of the Board of Review, and for the reasons therein stated 
reconmend that only so much of the H~tence _be approved as involves dis
honorable discharge, .forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for ten months. Upon disap
proval of so much of the sentence as exceeds dishonorable discharge, 
forfeiture of all pay and allarances due or to become due, am confine
ment at hard labor for ten months you will have authority to order the 
execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this incbrsement. For convenience o.r reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub-
lished order, as follows z • 

(CM 317960). 

l Incl THOl4AS H. GREI!N 
lutcord of trial Maj or General 

The Judge Advocate General .. 





WAR DEPARTMENT <10s> 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON ll, D. C. 

JAGK - CM 318045 

27 JAN 1947 
U N I T E D S T A T E S ) OKLAHOMA CITY AIR MATERIEL AREA 

) . 
v. ) Trial by G.C.M., convened at Tinker 

) Field, Oklahoma City, Oklahoma, 23 
First Lieutenant JOHN M. ) October 1946. Dismissal and total 
HENDERSON {0-2070509), Air) forfeitures. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial· in the ·cas·e of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. · 

2. The accused was tried upon the following charges and specifications: 

CHARGE It Violation of the 83rd Article of War. 

Specification: In that First Lieutenant John M. Henderf!on, Air 
Corps, 4132d Army Air Forces Base Unit (Air Base), Garden City Army 
Air Field, Garden City, Kansas, did, in the vicinity of Waynoka, 
Oklahoma, on or about.lo August 1946, through neglect, suffer an 
AT-llBH,; serial number 42-37472, airplane, property of the United 
States, to be damaged in the approximate amount of ten thousand 
dollars {$10,000) by wrongfully and negligent'ly flying said airplane 
e.t, -~uch a_ dang~rously low altitude, while not in the process of take
off or ~anding, as to cause same to strike the ground. 

CHARGE II: Violation of the 96th Article of War. 

Specification lt In that First Lieutenant John M. Henderson, Air 
Corps, 41-32d Army Air Forces Base Unit (Air Ease), Garden City Army 
Air Field, Garden City, Kansas, did, in the vicinity of Garden City, 
Kansas, on or about 10 August 1946, wrongfully and unlawfully operate 
an automobile on and over Highway #50, a public highway between 
Garden City Army Air Field, Garden City, Kansas, and the City of 
Garden City, Kansas, in a reckless and dangerous manner, while un:ier 
the influence of·i.ntoxicating liquor • 

• 
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Specification 2: (Finding of not guilty). 

Specification 3: (Finding of not guilty). 

Specification 4: In that First Lieutenant John M. Henderson, 
Air Corps, 4132d Anny Air Forces Base Unit (Air Base), Garden City 
Army Air Field, Garden City, Kansae, did, in the vicinity of 
~aynoka, Oklahome, on or about 10 August 1946, "flrongfully and un
lawfully operate an AT-llBH military aircraft in such a reckless 
and careless manner as to collide with the ground, while not in 
the process of take-off or landing, thus endangering the lives of 
passengers of said aircraft and persons and property on the ground, 
in violation of paragraph la, Army Air Force Regulation 60-16D, 
dated 20 September 191;1,. 

Be pleaded not guilty to all charges and specifications. He was found guilty 
of Charge I and its specification, Charge II and Specifications 1 and 4 
thereof, but not guilty of Specifications 2 and 3 of Charge 11. No evidence 
of previous convictions was introduced. Accused was sentenced to be dis
missed the service and to forfeit all pay and allowances due or to be-
come due. The reviewing- authority approved the sentence and forwarded the 
record of trial for action under Arti~le of War 48. 

3. Evidence for the prosecution 

The evidence relating to the specifications of the charges will be 
summarized in ·chronological order of events. 

Specification 1 of Charge II 

It was stipuleted by and between the accused, his counsel and the 
prosecution that if 1ll'. Dewey West were present in court he would testify 
that"on the night of 9 August 1946, at about 12:30 or 12:45 a.m. ': he was 
driving a bus from about 1/4 mile north of the Garden City Army Air Base , 
toward Garden City, Kansas, and that he was following a sedan which he dis
covered was being driven by the accused. Mr. West tried to pess the sedan 
three or four times but·on each occasion the accused cut in front of him 
and blocked his passage. The car which accused was driving varied in speed 
from about 25 to 75 miles per hour, trav~led from one side of the road to 
the other, and crowded six cars off the highway. Upon approaching a car 

- which was parked on the- right side of the highway, accused took the extreme 
left side and continued on that side for some distance. VII'. West passed 
accused's ce.r on the wrong side and "When he arrived at Garden City he made 
report of the inciden~ together with the registration number of accused's 
car to the city police. Sometime later the accused and two soldiers who were 
with him in his car were arrested by the·police and taken to the police sta
tion. Mr. West talked to the accused after the arrest and was positive that 

2, 



he was intoxicated and 11 very insufficient to be operating a vehicle." 
Accused was 11 very wabbly when he came out of the car, _his eyes were glassy 
and his speech indicat_ed that he had been drinking. 11 Mr. West was a bus 
driver of over five years' experience and an ex-soldier (H. 6, Pros. Ex.- A). 

By further stipulation it was agreed that if Mr. Jack Craig, Police 
Officer, Garden City, Kansas, were present he would testify that at approxi
mate1y·2,oo a.m. on the night of 9 August 1946 he received a report and later 
stopped the car driven by the accused as it proceeded from the northwest down 
Stevens Avenue, that 11 by observing Lieutenant Henderson I would say he was 
not capable of driving a car in a proper manner due to his.physical and mental 
condition as a result of his drinking." The officer also stated that after 

·the soldiers had been taken to police headquarters and ordered to go into 
the back office they argued and 11still wanted to say they were not drt;nk. 11 

Officer Craig searched the car driven by accused and found an unopened quart 
, of liquor therein. He identified· the soldiers as Lieutenant Henderson, 

Sergeant Pitchford and Sergeant Walker (R. 6, Pros. Ex. B). 

It was further stipulated that if Sergeant R. E. Doss were present 
in court he 'Wt>uld testify that when he arrived at the police station on the 
evening of 9 August 1946 the city police gave him a "full report on what they 
had on their arrest report," and that in response to orders he arranged for 
Lieutenant Henderson, Sergeant. Pitchford and Sergeant Walker to be returned 
to the base. He further stated that Lieutenant Henderson had been s,rrested 
for drunken driving so he had Sergeant Pitchford drive the car back. Sergeant 
Doss talked to the accused and knew he had been drinking cpite a bit because 
he could smell liquor on' his breath and- he talked 11a little looser" (R. 6, 
Pros. Ex. C). · 

The Specification, Charge I and Specification 4, Charge II 

_ The prosecution evidence relating to the _offenses alleged in the 
foregoing specifications may be considered together. 

Master Sergeant Jack L. Pruden, 27th Fighter Squadron, met the ac
cused at the Noncommissioned Officers' Club at about 1030 hours on the morn-

. ing of 10 August 1946 and the accused told Sergeant Pruden that he was 
planning_to fly to Oklahoma City. Pruden requested and received permission 
to_ accompany the accused on the trip. At about 13.30, after fueling and 
clearing with operations, the accused, Master Sergeant Pruden, Technical 
Sergeant J. L. Walker and Technical Sergeant L~ R. Butler boarded a plane 
shown to be an AT-11 Aircraft, ilF Serial No. 42-37472, and proceeded toward 
Oklahoma City (R. 7-12, Pros. Ex. J). The accused was pilot and Master 
Sergeant Pruden sat in the co-pilot• s seat. The plane climbed to an alt_i
tude of around 4,000 feet and maintained that altitude until all the gasoline 
in the small tanks was consumed. The accused then changed to the fuel line 
of the main tank and while doing this the plane lost altitude to about 500 
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or 1,000 feet. The accused th~n "reached over and punched" :t.'.aster Sergeant 
Pruden and asked him to find their location on a map which he (Pruden) had 
~,read over his lap. Suddenly Pruden noticed the accused to slump fo:,-ward 
with 4is head resting on the control column and the plane nosed down into a 
shallow dive. Pruden tried to revive the accused, shook his shoulder vio
lently, and then struck him in the face with his fist trying to get h:im off 
the controls. It then became apparent that a crash landing was inevitable. 
The piane 11mushed11 into "the ground and 1tbounced11 back into the air some 50 
or 60 feet. The pilot (accused) then gained control, cut a1l switches, and 
the plane, which was 11wobbling11 came to land and slid into' a bank (R. 7-1.3, 
Pros. Ex. D, E, F, G, H, K, L.). 

It was stipulated that the plane, Model AT-11, serial No. 42-37472, 
was damaged in the approximate amount of :.;10,000 (R. 12, Pros. Ex. I)'. 

On motion of th~ prosecution there was received in evidence AAF 
~egulations Nos. 60-16 and 60-16D, both of whir.hare entitled 11 Flying11 

11 Air Traffic li::.les" and contain the following provision: · 

• 111. General 
(a) · Reckless opere.tion. No ·aircraft will be operated 

in a reckless manner, or so as to endanger friendly air
craft in the air, or friendly aircraft, persons, or property 
on the ground. 11 (R. 13, Fros. Ex. K and L) , 

First Lieutenant Lawrance A. Truelove, K.C., Enid Army Air Field, 
testified that he saw the accused at the :Enid Air Field Hospital shortly 
after the crash of his plane, that from interviewing the accused and observ
ing his condition he made the following report:. . 

11First Lieutenant John 1l. Henderson, 0-2070509, who '\'{as in 
an aircraft accident at 1430 est, 1o·August 1946, near Waynoka, 
Oklahoma, was a patient inthis hospital from 10 August 1946, 
to 22 August 1946. His injuries included (1) Laceration, mid
forehead, (2) Ecchymosis of both eyes and subconjunctival 
hemorrhage of left eye, (3) Laceration, bridge.of nose, 
(4) Fracture, nasal septum. Upon questioning Lt. Henclerson as 
to the probable cause of the aircraft accident, he stated that 
the night before the accident he drank to the point of intoxica
tion and that he had nothing to eat since the night before at 
which time he had .only a sandwich. It is felt that a probable 
cause of the syncope which he apparently suffered is a combina
tion of the drinking the night before and inadequate nutrition. 11 

(R. 15) 

In a prior report made by Lieutenant Truelove and which was not ·produced in 
evidence the medical officer made the same general diagnosis of ·accused as 
is shown above except that the original report of examination, made in fact 
from accused's statements, recited that accused had had nothing to eat since 
the day before the crash and that he had become extremely intoxicated (:a. l:,). 

4 
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• 

For the Defense 

Technical Sergeant Billy.Pitchford testified that he went to a 
softball game with the accused on the evening of 9 August 1946, and that 
after the game.they went to the NOO club where 11 only beer was served." 
After the dance, at about 1315 he, Sergeant Walker and the accused drove 
into Garden City on U.S. Highway 50. On the way to the town, a vehicle 
followed them and blinked its lights and he thought it was someone p~aying 
a practical joke on them. As they were going around a curve, in about the 
middle of the road, a bus ·driver passed_them on the wrong side. After they 
arrived in Garden City, and had proceeded to an eatine place which they 
found closed they were arrested and taken to the police station. Later, at 
the request of military ~uthorities they were released and he, Sergean~ 
Pitchford, was permitted to drive accused's car,back to the air field 
(R. 18-20). The reason Sergeant Pitchford drove the car back was "they 
didn't think Lieutenant Henderson was capable of driving" ( R. 21). 

After being duly advised of his rights the accused elected to 
take the_ stand and testify in his behalf. He attended the NOO club on 
the evening of 9 August 1946 where he had a sandwich, three or four beers 
and one or tw~ drinks of whiskey. After the dance he, Sergeants Pitclµ'ord 
and Walker started to Garden City.· He (accused) was driving. When they 
had proceeded about five or six miles from the field a car blinked its 
lights a couple of times and followed them for several miles. Accused 
testified that he was on p.is side of the road 11 at the time. 11 As they went 
around a curve before entering Garden· City, and while travelling in the 
center of the road, a bus passed on the wrong side of the road. He drove 
on into Garden City and to a tourist camp with n cafe which was found to 
be closed. As they returned from this camp they were arrested by the police, 
who found a·sealed fifth of whiskey in the car (R. 23, 24). Accused stated 
further that he went to bed at approximately 0,400 ho"urs on the morning of 
10 August 1946 and at 1000 hours he decided to fly to Oklahoma City. He 
had previously decided to-make the trip the following day, Sunday. His 
last meal was on Friday noon (9 August 1946) but he had eaten a sandwich 
on Friday night. Accused stated that he felt all right and did not think 
anything was wrong with him. At about 1330 hours he took the ship up to 

. 5,000 feet and trimmed her. He nosed down to gain speed. Sergeant Pruden 
wanted to fiy and he tried to hook up the controls on the right seat but he 
could not get the knob in place. After passing over Freedom, Oklahoma, 
everything "went black" and he did not remember anything until the plane hit 
the ground with great force. Accused thought that one of the props touched 
the ground but the other occupants were of the opinion that the fuselage 
"hit" (R. 24-26). On cross-examination the accused denied that his senses 
were impaired and stated that he did not consider h:i.i:lself intoxicated on 
-the evening before the plane crash. He defined intoxication as meaning that 
"a man's senses are not working properly and maybe doesn't have physical 
control of himself" (R. 27). He admitted that Sergeant Pitchford had driven 
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the automobile back to the field because of a law which prohibited one 
arrested for drunken driving from operating a motor vehicle for 24 hours 
thereafter (R. 28). Vihen asked by a.member of the court to give his idea 
of what caueed his "blackout" he replied, 

lf\Yell, I don't know, sir, maybe it was undernourishment or I 
had had some trouble with my stomach before that. Had been 
to the medical officer Lieutenant Connar. I had been having 
pains in my stomach and they had recurred for about four or 
five days and he gave me some medicine to take when it hurt. 
That morning on the flight after I took off my stomach did 
hurt me some. I asked for my stomach to be X-Rayed at Enid 
but it was never done." (R. 30) 

Master Sergeant Pruden was recalled to the witness stand by the 
defense and there was incorporated into the record the statement he had made 
to the investigating officer, Captain Glover. The facts set forth in this 
statement were substantially as testified to by Sergeant Pruden and shown 
heretofore except, however, more details were given concerning the crash of 
the plane and the events leading up to and succeeding the crash (R. 32). 

The accused was recalled to the stand, stated that he had 560 hours 
flying time and about 20 hours in an AT-11 aircraft. After he trimmed the 
ship he built the speed up to the maxi.mum of about 180 - 185 with a power 
sitting of 27-28 inches of mercury. Hi!? "RMP" setting was 1900. The only. 
mechanical defect noticed in the plane was the inability to engage the right 
hand controls (R. 33-34). 

At the close of the tesUmony for the defense the prosecution , 
announced that it desired to call as its next witness the Assistant Trial 
Judge Advocate, Capta~ Raymond Pittman. The record does not show that the 
defense objected; however, the court was closed and upon being opened the 
prosecution announced that the request of the prosecution to put the Assist
ant Trial Judge Advocate on t~e stand was denied. The prosecution thereupon 
asked1for a recess of 15 minutes, which was granted, and when the court're
convened the Trial Judge Advocate made further argument requesting permission 
to call the Assistant Trial Judge Advocate as a witness. The court was 
closed and upon being reopened the president announced that the "objection of 
the defense to the Assistant Trial Judge Advocate being placed on the witness 
stand is sustained" (R. 36). ' · 

4. Comment. 

'The testimony of the bus driver who followed accused on Highway 50 
in the early morning of 10 August 1946, concerning the manner in which he 
was driving his car, the subsequent arrest for drunken driving, together 
with the admissions of accused, leave no doubt but.that he was severely in
toxicated on the evening in cpestion. · In. cases involving an allegation of 
intoxication the degree of such intoxication is usually, as here, sharply 
disputed. But the weaving of the accused's car from one side of the highway 
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to the other, the. odor of his breath and his unsteady manner ·upon being 
arrested indicate that his intoxication was aoute. Therefore we conclude 
that the court was fully justified in finding the accused guilty of wrong
fully and unlawfully operating the motor vehicle on a publio higmra7 in 
a_recklesa and careless manner while intoxicated, in which finding we 
oonour. 

Although accused wa.s not permitted to operate the automobile upon 
his return trip to the Garden City Air Field. accused having been told 
that the law prohibited one arrested for drunken driving from operating 
a motor vehicle for a period of 24 hours, yet within about 11 hours from _ 
the time of his arrest for this offense and without having ta.ken any sub
stantial nourishment, he proceeded to fly a.n airplane. 

It was proven that the sudden descent and crash of the airplane was 
caused directly by accused's suffering a "blackout" or syncope. The expert 
evidence shows tha:t the syncope was cawed by the excessive drinking of ac
cused shortly prior to the flight coupled with his failure to supply ade• 
quate nourishment to his body. Although ·it might be contended that accused's 
co:cduot as shown here did not necessarily amount to willful ,or wanton reck• 
less~ess and that the word "reckless" may mean desperately heedleas, wanton 
and willful when used in conjunction with other words in a given allegation, 
we are of the opinion that the word "reckless II as used in the specification 
unier question may be ta.ken as charging only careless, inattentive or neg
ligent misconduct (Black's Law Dictionary, 3rd Ea., p. 1503J 53 C.J. ~53-654}. 

In CM 293509, Coats (8 BR (ETO) 39), the Board of Review held that 
simple negligence in the operation of an automobile in violation of Article 
of War 96 was lesser included in manslaughter .denounced under Article of 
War 93. It was said in that casea 

nHowever, an offender may be fbund guilty under Article of War 
96 for operating a motor vehicle negligently, that is, where he 
fails to use the care which an ordinarily prudent driver would 
have used under the circUlllStances. The basis of such a charge . 
is not the resulting death or injury to another person or to his 

. property, but the failure to use due ca.re in the operation of the 
vehicle. If a driver, while opera.ting a motor vehicle negligently, 
runs into and injures or kills another, or damages another's 
property, and the evidence shows that the degree of his negli genoe 
was suoh as to render him liable for civil damages only, and that 
he w&a not criminally, grossly or culpably negligent, he may be 
found guilty of a violation of Article of War 96, based upon his 
negligent act rather than upon the resulting death or injury of· 
another or injury to another's property. Evidence as to any result
ing injury or death is admissible, however, as an aid in determining 
an adequate penalty. Such co:cduct by accused is 'of a nature to 
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bring disoredit upon the military eervioe', denounoed by 
Artiol e ot War 96. •••• 

·Assuming then, as the record disolosee, that aooused, by his indie
oretion, disabled himse1t.1n some degree, to properly and safely tly the 
plane, we oonolude that it was 11recklees · and careless, 11 that is neg
ligent, for the a.ooused to operate the plane at a.11. His "manner" ot 
flying or "act" of flying we.a therefore reckless in the sense that it 
wa.a negligent for.him to assume control over the operation of the plane 
under the conditiona known by him to exist. He need not look, then, to 
the manner in -whioh he consciously manipulated the plane in flight before 
the syncope. It has .been shown that the syncope was the im:mediate-oauae 
of the ore.sh and that the indiscretions of aocused caused the syncope. It 
is pertinent therefore to consider whether accused's misconduct was the 
direct and proximate cause of ·the crash•. ·Causal relation is discussed by 
Professor Beale in XXXIII Harvard Law Review, page 633, as followaa 

11 The connection of the defendant with the final aotive foroe 
may be sought ir. two ways. His oonneotion with. it may have been 
a.n aotive.oneJ either by himself bringing it into existence, or 
by oausing another person to do so. On the other hand, the 
defendant may have acted, and the force thereby loosed may have 
spent itself, coming to equilibrium in the form of a condition of 
foroes whioh 'lflAY or not be stable. If,' then, this condition is 
unstable, lf it is in appreoiable danger of being aoted upon by 
an onooming force, the defendant who thus created a condition in 
the path of an oncoming foroJ stands in a certain causal relation 
to the latter force, thou the relation is worked out throu h the 
passive ne. he same thing may o said if the de endant whose uty 
it was to ohange a condition whlohwas in danger of suoh an oncoming 
foroe failed to remove the condition; in that oase also he comes 
into a causal relation with the new force. 

"To sum up the requirements of proximity of resulta 

•1. The defendant must have aoted (or failed to ~ot in violation 
of a duty). 

•2. The foroe thus created must (a) have remained aotive itself" 
or created another force which remained aotive until it direotl caused 
the resultJ or b have created a new aotive risk of bein aoted u on 
by the active force that caused the result. Underscoring supp ied. 

It is seen therefore that if accused, by his indiscretions, set the stage, 
that ia, oree.ted a oondition oonduoive to injurious consequences of some 
nature, and the condition remained active or created another conditiOll · 
that caused the result, a direct causal relation exists as between his 
original acts and the ultima.te result. (See also CY 300339,Pritchard, 5 BR 
(ETO) 25,49.) 

It has been held that one is not liable for injuries caused by his 
...._.. 
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operation of an automobile while asleep, if he was not negligent in per
mitting himself to fall asleep (Bushnell v. Bushnell (1925), 103 Conn. 
683, 131 Atl. 437, 44 A.L.R. 786; undersooring supplied). In the Bushnell 
case the court, after observing that the driving of a oar required very 
great care, said, 

-
"And the me re fa.ct that one driving _a oar permits hims elf to go 
to sleep justifies an inferenoe of negligenoe sufficient to make 
a prim& taoie oase in favor of one injured by the oar while he 
is in that condition if no other circumstances tending to 
excuse or justify his conduct are proven." 

(See also~ v. ~· 269 Maas. 480, 169 N.E. 412.) 

-It has been held that one who is suddenly stricken by an illness which 
'he has no reason to anticipate while driving an automobile which renders it 

· impossible for him to control the oar is not chargeable with negligenoe 
(Cohen v. Petty (1933). 66 Fed. (2d) 820). However, it has a,lso been 
generally held that the true teat of·negligenoe in oases involving disability 
is whether the disability was brought on by the accused's awn voluntary acts. 
In Devlin v. Morse (264 Mich. 113, 235 N.W. 812-813) it was held that when 
the defendant"1iiirbeen up all night and had taxed his powers of endurance 
with drink and los~ of sl~ep, it was actionable negligence for him to con
tinue driving (an automobile) until overcame by drowsiness. In Steele v. 
Lackey (107 Vt. 192, 177 A 309), an action by a guest to recover against the 
owner of an automobile far injuries resulting from an accident, the question 
whether the defendant was guilty of "gross neglig~noe" was held for·the 
jury where there was evidence that he fell asleep suddenly and the oar left 
the road and collided with a treeJ :that before starting to drive the defendant 
had been to a da.noe and had .drunk intoxicating liquors. The court defined · 
"gross negligenoe" as that degree of fa'ult which lies between ordinary neg
ligence and re-okless or wanton misconduot amounting to willful negligenoe, 
and said, "The question is, was he negligent in permitting himself to fall 
asleep, or in o_perating the oar when he knew, or ought to have known that 
sleep mlght O<?me upon him. 11 

In Diamond State Telegraph C~ey To Hunter (1941) Del. 21 A(2d) 
286, wherein the liability of a drver who had fallen asleep was considered, 
the court gave the following instructions to the jurya 

"If you should oonolude that the defendant "did not ban suf
ficient sleep prior to the time of the aooident or that he had 
taken alcoholic liquors or drugs or that he was not mentally alert 
and physically fit immediately prior to his falling asleep or that 
his aot in falling aaleep was aooompanied by some notice to him, 
then the presumption of negligenoe on the part of defendant would 
not be rebutted and your verdict would be for plaintiff.". . 

We believe the foregoing oases oorreotl:y set forth the law of negligenoe 
r,.:: 
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• 
where peysical disability is interposed as a defeme. (See authorities 
cited in 138 A.L.R., pp 1388-1397.) 

Although the oases discussed herein involve civil liability for negli
gence we repeat what was said in the Coats case, supra, that such negli
gence is a violation of Article of War96being •conduct of a nature to 
bring discredit upon the militaey service.a In~ v. State (17 Ga. 
App. 633; 88 S.E. 41), a criminal prosecution tor a4sault-.:iid""be.ttery, the 
defendant, who ha.cl been subject to recurrent atta.clca of vertigo, we.a 
held criminally liable for injuring another by striki:q; him with an a_uto
mobile,. the collision being oawsed by defendant having auffered one ot 
these attacks while driving auoh automobile. The Boa.rd of Review ii 
therefore of the opinion that the evidence amply supports the finding 
that accused did wrongfully a?XJ unlawfully operate the aircraft in such 
reckless and careless manner as to collide with the ground while not in 
the process of take-off or landing as alleged in Specification 4 of Charge 
II. (See CM 292271, Bentley, 4 BR (ETO) 217.) 

The foregoing principles of law based on the facts herein apply with 
equal force to the Specification, Charge I, alleging that through neglect 
the accuaed suffered the plane to be damaged in the a.mount of $10,000, 
for such neglect as has been heretofore set forth was the direct and proxi
mate cause of the wrecking of tbs plane. 

The court refused to allow the assistant .trial judge advooate to testify 
in the ease. In viElll' of the fact that the prosecution requested permission 
to call the assistant trial judge advocate-as a witness no error prejudicial 
to accused's right~ resulted thereby. The Board of Reviair baa held in -
several opinions, however,. that it is not error to permit the assistant trial 
juige advocate to testify (see CM 224549, Sykes, 14 BR 159J CM 228507, Noon, 
16 BR 193). He is a competent witness (par. 120, MCMJ sec. 1459, "ffllarton'a 
Criminal Evidence, 11th Ed.). We do not know what evidence the prosecution 
sought to adduce by introducing the assistant trial judge advocate a.a a 
witness, nor do we lcnaw if such proffered testimony wa.a J11&.terial e.nd com
petent. The_aituation o.ft'en arises wher.ein the court refuses, to permit a 
witness to testify or refuses to a?Jllit matters in evidence such as docu- · 
ments, papers, and the like. In auon oases the following procedure should 
be followed in order that, upon exa.mination of the r~oord, it may be deter• 
mined whether the court erred in ref~sing to admit such proffered evidence• 

a. If the proffered evidence be a document, 11 '.1.'he court, in its di'a
oretion, may direct that a document, although excluded as not admissible 
in evidence, be-marked for identification and appended to the reoord for 
the consideration of the reviewing a.uthority, and will so direct on request 
of the 
59, M.C.M. 

partfoffering the 
928.) 

doownent." (lhderacoring supplied, par. 
. 

76a, P• 
. 

\ 
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b. If the oourt refuses to permit a wi i:ness to testify either . 
generally or on.a speoific question, the party seeking ~to a.dduoe suoh tes
timony should make an offer of proof as to the nature and substa.noe of the 
evidenoe he would produoe if the witness were permitted to testify. This 
offer of proof; whether oral or written, should appear in the record of_ 
trial. 

For a parallel to the foregoing prooedure, as followed in the state 
and Federal courts, see para.graph 17, Volume I, Wigmore on Evidence, Third 
Edition, entitled •Procedure in Questions of AdmissibilityffJ also Rule 7, 
page 80, Alllericen Law Institute, Model Code of Evidence, adopted 15 May 1942 • . 

6. War Department records show that the accused is 23 yea.rs of age 
and w:xma.rried. He enlisted in the Army on 14 October 1942 and reoeived 
basio training at Keesler Field, Mississippi. After pre-flight training 
he wu on 8 September 1944 oolXIDiuioned a second lieutenant, AUS, am 
promoted to first lieutenant on 12 July 1946. From·29 Ootober 1945 to 
9 January 1946 he served as pilot with various troop carrier squadrons in 
the China Theater. His average numerical efficiency rating is shown to be 
4, or •Excellent.• · · 

6. The court wa.s legally constituted and had jurisdiction over the 
person e.nd subject matter. No errors injuriously affecting the substan
tial rights ot the accused were oommi tted during the trial. The Boa.rd 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentenoe a.nd to warrant confirm&• -
tion thereof. Dismissal is authorized for a violation of Article of War 
83 or 96. 

~~, Judge Advocate· 

~ ~-r'Yl ~ Judge Advoc•t• 

.fflW~ , Judge Advoc&te 
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JAGK 
CM 318045 lat Ind 

MAR 1...: 1947YID, JAGO, Washington 25, D.C. 

TO& The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated,Y..ay 26, 1945, there 
are transmitted herewith for your action the record of trial and the opinion 
of the Board of Review in the case of First Lieutenant John M. Henderson 
(0-2070509), Air Corps. 

2. Upon trial by general court-martial aooused was found guilty of 
wrongfully and unlawfully operating an automobile on a publio highway in 
a reckless and dangerous manner while under the influence of intoxicating 
liquor, in violation of Article of War 96~ He was also found guilty of 
through neglect suffering an airplane to·be damaged by wrongfully and reck
lessly flying the airplane at such a dangerously low altitude as to cause 
it to strike the ground, in violation of Article of War 83, and 0£ wrong
fully and unlawfully ope rating the airplane in s uoh a reckless e.nd careless 
manner as to collide with the ground thus endangering life and property, in 
violation of Arm:, regulations which forbid the reckless operation of an air
plane, in violation of Article of War 96. He was sentenced to be dismissed 
and to forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record for action undt'!r 
Article of War 48. 

The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentence and to warrant confirma
tion ~f the sentence. I concur in the opinion of the Board that the record 
ia legally sufficient to support the findings of guilty of the Charge and 

• Specification alleging operation of the automobile in a reckless and dangerous 
manner while under the influence of intoxicating liquor. These findings 
legally warrant confirmation of the sentence. I do not concur in the opinion 
of the Board that the record is legally sufficient to support the findings 
of guilty of the Specifications alleging that accused suffered the airplane 
to be damaged through neglect and that he reoklessly operated the airplane 
in violation of Army regulations. 

3. The evidence shows that on the evening of 9 August 1946 accused at
tended t. party at the Garden City Air Field Noncommissioned Offioers' Club 
and drank t. quantity of. liquor. At about 0130 hours he left the club and 
drove an automobile into Garden City, Kansas. 'lwo enlisted men rode in the 
car with him. A bus driver following accused's ·oar noticed it weaving from 
one side of the road to the other and six oncoming vehicles were forced off 
the highway. Finally, accused drove over on the left side of the highway, 
where upon the bus driver passed him on accused I s right side. The bus driver 
1118.de report of the incident to the Garden City police who arres·ted accused 
for drunken driving and his oompanions for being drunk. They took a sealed 
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fifth of liquor out of the car. After holding the accused and hts com
panions in custody for several hours the police turned the men over to 
military police who took them back to the Garden City Air Field and re
leased thEllll. The following day (Saturday) accused decided to fly an 
AT-llBH Government airplane, serial No. 42-37472, to.Oklahoma. City, Okla
homa. At 1330 hours, and with Master Sergeant Jack L. Pruden and Tech
nical Sergeants J. L. Walker and L. R. Butler as passengers, he cleared 
the field and gained altitude to 4,000 or 5,000 feet, traveling in the 
direction of Oklahoma City. While attempting to connect his gas lines vri th 
the main tanks he lost altitude to around 500 or 1,000 feet. Suddenly and 
while in the vicinity of Waynoka, Oklahoma, accused suffered a syncope or 
fainting spell and. fell forward on the control column causing the plane to 
make a shallow dive into the ground, de.ma.ging the plane in the approximate 
sum of $10,000. The evidence, including accused's testimony, shows that he 
had not eaten any food, save possibly a sandwi-0h, since noon of the Friday 
preceding this occurrence. There is medical testimony that the syncope 
'which aocused sutf'ered was probably the result of drinkiDg and lack of 
nourishment. 

4. There is no evidence whatever that in his operation of the airplane 
accused was careless or negligent in any respect. He operated the airplane 
skillfully and with due caution. He did not consciously operate it at a 
low altitude. The crash of the airplane and the resultant dam.age to it re
sulted from his lack of control incident to a syncope or fainting spell. A 
medical officer testified that this fainting spell may have been caused by 
previous indulgence in alcohol and lack of recent nourishment. There 1$ no 
indication in the record that \ccused was, while operating the airplane~ 
utrler the influence of liquor or that he had any reason to believe that he 
might be subject to a fainting spel~. · 

The Board of Review tak~s the position that the oper.~ti on of the airplane -
during the period in which the fainting spell was suffered was per se negli
gent. It may be conc~ded for the purpose of argument that negligence might 
be attributed to the pilot of an airplane who operated it at a time when he 

· knew or had reason to know the. t he would suffer a fainting spell or some 
other physical.or mental disability. But in the instant case there is no 
factual basia·.for a reasonable. inference that accused knew or had any reason 
to believe that he would suffer a fainting spell while operating the air
plane. It may be noted in this connection that a period of some 12 hours 
had elapsed between the time that he was seen in an intoxicated condition 
and the time at which he took the airplane aloft. There is no suggestion 
in the re~ord that he had consumed intoxicants in the meantime. I find no 
direct or oircumstantial evidence or negligence or recklessness and believe 
that the precedents cited by the Board of Review support this conclusion. 
The findings of guilty or Charge I and its Specification and of Specification 
4, Charge II, relating to operation or the airplane, should be disapproved.· 

5. The Commanding General, Army Air Forces, has addressed to me a 

13 

http:physical.or


(118) 

oommunication dated 19 Deoember 1946 recommending that the sentenoe be 
approved a.rd carried into execution should the findinge of guilty be sus
tained. 

6. Accused is 23 ye&.rs of age. He has served in the Army in an enlisted 
and commissioned status since 14 October 1942. He does not have combat serv
ioe to his credit but in the latter part of 1945 served as a pilot with troop 
oarrier squadrons in the China Theater. m.s average efficienoy rating is 
exoellent. 

-7. I recommend that the findings of guilty of Charge I and its Speci-
fication and of Specification 4. Charge II. be disapproved. I also recom
ment that the sentence be oonfirimd but in view of all the circumstances 
and the absence of proof of reckless or careless operation of the airplane 
reoornmem·that the execution of the sentence be suspended during good 
behavior. I transmit herewith f,;r your use two forms of action; Form A 
to be used if you agree with the opinion of the Board of Review and Form B 
to be used in the event that you agree with my recommendation. 

4 Inola THOMAS' H. GREEN 
1. Record of trial 
2. Ltr.fr CG. AAP. 

Major General 
The Judge Advocate General 

19 Deo 46 
3. Form A action 
4. Form B action 

---------------- ----------------~ ( GCllO. 99 • 18 "arch 1947). 
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WAR IlEPARTMSNr 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 318062 J 6 JAN 1~47 

UNITED STATES ) 6TH INFANI'RY DIVLSION 
) 

v. ) Trial by G.C.M • ., convened at 
) APO 6, 21 October 1946. Dis

Private First Class DA.NJEL R. ) honorable discharge (suspended) 
GUEV4,RA (RA 39431958), Company ) and confinement for one (1) 
I, First Infantry Regiment, ) year. Pacific Coast Branch, 
APO 6 ) United States Discipliltary Bar

) racks, Camp McQuaide, California 

OPINION of the BQ\RD. OF REVJEW 
HOI'TE!STEIN., SOLF, and SMJTH., Jooge Advocates 

• 

1. The record of tr:I.Al in the case of the above-named soldier has 
been examined in the Office of The Judge Advocate General and there found 
to be legally insufficient to support the findings and sentence. The re
cord has now been examined by tb3 BQird of Review and the Boa.rd submits 
this, its· opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications 

..CHARGE• Violation of the 94th Article of War. 

Specification: In that Private First Class Daniel R. Guevara, 
Company "111 , First Infantry., .A.PO #6 did., at APO #6, on or 
about 20 June 1946, unlawfully sell to Sang n lee one 
pistol., autanatic., Caliber 45., of the value of about $26.97 
of a type and kind issued as property of the United St.ates 
for use 1n the military service. 

Accused pleaded not guilty to and was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor, 
at such place as the reviewing authority may direct for a period of one 
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(1) year. Tre reviewing authority approved the sentence and ordered it 
executed, but suspended the execution o.f' the dishonorable discharge until 
the soldier's release from confinement, and designated the Pacific Coast 
Branch, United States Disciplinary Barracks, Camp :McQuaide, California, 
or elsewhere as the Secretary of War may direct, as the place of confine
ment. The result of the trial was published in General Court~ial Orders 
No. 43., Headquarters 6th In.tantry Division, APO #6, ~ November 1946. 

3. It is to be noted that the Specification alleges the unlawful: 
sale of' an autanatic pistol "of' the type am· kind issued as property of' 
the United States for use in the military service." This allegation may 
be treated as tantamount to one in which the property alleged to have 
been unlawfully sold is described as "property of' the United states fur
nished "and inte;nded for. the military service thereof'" (CM 143224., !!Yll:- · 
!!!!ll). 

- To prove the unlawful sale the prosecution called as its only wit
ness on Lee, Hi Chu, who testified through an interpreter that he, the 
witness, purchased fran accused a pistol without a serial number des
cribed by tre -witness as "not exactly 'MP gun but the gun seems like 
MP gun" (R 12)., for l{bich the witness paid the accused 1000 yen. At 
the time of this sale to witness a friend of witness who participated 
as a co-purchaser, was present. This .f'tiend is not identified in the 
record of' trial but is presumably Sang ll lee to whom accused is alleged 
to have made the unlawful. sale. When questioned by a member of the 
court as to how he knew the pistol was of the type used by tre military 
police, witness stated: 

n I did not say the gun same kind as MP gun but seems 
like the kind of gun you see carried by 'MP, and furthermore 
_the gun was not o!ficer •s gun which has mmi>er but the gun 
m private gun which has no number on the gW1" (R 12). 

The pistol in question ns not offered or:received in evidence. 

A.t this stage of the testimony the prosecution rested and the defense 
· immediately moved for an acquittal on the following grounds a 

"*·ii-* The specification specifies sale of one pistol, 
automatic, Caliber 45, of the value of' about $26.97, of' a 
type and kind is1ued as property of' tre United States for 
use in the military service. The type of pistol has not 
been established.. A confused witness claims it -was some
thing like an 'MP gun. In the second place, the actual 
value of that pistol has not; been established. The man 
testified 11hat he pa:!4 tor a pistol but nothing has been 
established as to the actual value of the pistol itself. 
Furthermore, the facts and circumstances of the case so far 
have not indicated that the act of the accused was wilfully 
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and knowingly done J and in the fourth place that property 
has not been proven or even indicated as being the pro-
perty of the United States" (R 12). · 

In response to the law member's request that the prosecution produce the 
pistol, the prosecution stateda . 

" "The prosecution is unable to produce the 11eapon but I 
have in m:, possession certified copy of the property turn in 
slip from Provost Court No. 1, Taegu, Korea, noting 'The above 
items were received by Provost #1 in the case of uie Hi Ju and 
uie San n.' Subject to objection by tl18 defense, I would like 
to offer this in evidence (Shows document to defenae)" (R 12). 

The defense objected to the offer of the document in evidence on the ground 
.that it was not. properly identified and on the further ground that it was 
not connected with the pis:,;01 alleged to have been sold by accused. The 
objection however was overruled by the law member and the document was 
received in evidence as Prosecution's Exhibit "A•" The motion for a find
ing of not guilty was denied by the court. 

4. The evidence of record therefore presents for comideration the 
. following specific questions 1 

Was the testimony of Lee, Hi Chu that he purchased a pistol from 
accused, sufficient to establish the unlawful sale to Sang n Lee as 
alleged?· -

Was the pistol sold by the accused idenbified as property of the 
United States furnished and intended for the military service thereof 
am of the value u alleged? 

It is apparent that accused sold a pistol to one Hi Chu Lee and an 
unnamed friend for 1000 yen. The evidence further ·tends to show that the 
pistol in question, although it bore no serial number, was in some respects 
similar to pistols carried by American military police. In the opinion of 
the Board however, this evidence is not sufficient to establish the essential 
allegations of the offense namely, that the acc\lSed unlawfully sold to §.1!iM
ll Lee an automatic pistol, Caliber .J..5-1 of the value of $26.97, property of 
the United States fur.ni.sbed and intended for the military service thereof. 

In CM 1929521 Scolese (2 BR 51), am CY 215881, Madrid (ll BR 65), 
the Board of Review held that the mere fact that allegedly stolen articles 
of. clothing were of- a type used in the. military service, does not, in the 
absence of other proved circumstances, justify an inference that they- are 
government property-. Similarly- in CM 207591, Nash and Morris (8 BR 359), 
it 11'8.S held that mere possession of' gasoline under supicious circumstances 
does not warrant an inference that the gasoline was government property. 
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It is not improbable that the accused could have obtained a 
Calibre .45 pistol i'rom some source other than the government. 

The testimony ot Hi Chu Lee that the sale was made to him and a friend 
would not justify a finding that an unlawful sale was ma.de to Sang n Lee 
as alleged in the Specification. Nor does the evidence, which shows that 
th9 pistol in question was similar to those: carried by the military police, 

· justify a finding that it was the property ot the United States furnished 
and intended for the military service thereof. 

As to the value, there is no evidence whatever that the pistol had 
a value of $26.97 as alleged, although there is sufficient evidence to 
warrant a finding that it had some value. 

The contents ot Prosecution's Exhibit "A," even it we assume that 
it was properly received in evidence, do not p:r9va the essential allega-

·- tion that the accused unlawfully sold to Sang n Lee a pistol which was 
the property of the United States furnished and intended for the military 
service thereof. In short, there is no competent evidence of record to 
establish the essential allegations of_ the offense charged. 

5. For the reasons stated above the Board of Review is of the opin
ion that the record ot trial is legally insu.t.tic1ent to support-the -findings 
of guilty- am the Bentenoe. 

_,,~""""""'. .__, , Judge Advocate ,...._~--~---~-~L,-""'· _____ 

: ·Judge Advocate 

· Judge Advocate 1:i;i~ 
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JAGH - CM 318062 1st Ind 

WD., JAGO., Washington 25., D. C. JAi~ 6 v d47 
TOa The Under Secretary ot War 

l. Herew.ith transmitted tor your action under Article ot War so½., 
as amended by the act of 20 l.ugust 1937 (50 stat. 724; lO u.s~c. 1522) 
and Executive Order No. 9556., dated 26 May 1945., is the record or trial 
in the ease or Private First Class Daniel R. Guevara (RA. 392.31958), 
Company I, First Infantry Regiment., APO 6. 

2. I concur in the opinion or the Boa.rd of Review that the record 
or trial is legally insufficient to support the findings of guilty and 
the sentence., and reoanmend that the findings of guilty and the sentence 
be vacated and that all rights., privileges., and property or which the 
accused bae been deprived by virtue ot the findings and sentence so 
vacated b·e restored. 

3. In~losed is a form or action designed to carry into effect 
these recanmendations., should such action meet 11'ith your approval. 

· 2 Inels 
l - Record of trial 
2 - Form or action 

( OCKO. 55• 28 Feb 1947). 

THOMAS H. GREEN• 
Major General 
'lhe Juage Advocate General 

s 
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WAR DEPARTMENT (12,)
In the Oftioe ot The Jw.ge Advooate General 

Washington 25~ D. c. 

JAGK • Cll '318086 16 JAN 1947 
UNITED STATES ) .A.NTIAIRCRAF? ARTILLERY SCHOOL 

) Fort Bliss, Texaa 
v. ) 

) Trial by G.C.M., convened at Fort 
Corporal WALTER B. CHANCE ) Bliss, Texaa, 25 October 1946. Dia
(RA 18103356). Detaobment ot ) honorable discharge (suspended), 
Pa.tiente, 9955 Teohnioal Sernoe total forfeitures and confinement 
Unit, Surgeon General's Otfi oe, ~ tor one (l) year. Disciplinary 
William Beaumont General li>s ) Barra.oks. 
pital, El Paso, Texaa. ) 

OPINION ot the BOARD OF REVIEW' 
SILVERS, MoAFEE a.nd ACKROYD, . Judge Advooatea 

1. The reoord of trial in the oase ot the above•n8lll.ed soldier baa been 
exlllllined in the Otfioe ot The Judge Advocate General and there found to be 
legally insuffioient to support the findings t.lld sentence. b record haa 
now been examined by the Board of Revimr and the Board submits thh. ita 
opinion, to The Jw.ge Advocate ·General. 

2. Accused waa tried upon the following charge and speoiticationa 

CHARGE• Violation of the 93rd Article of War. 

Specifioationa in that Corporal Wa.lter B. Chance, attached un
aaaigned Detachment ot Patients. 9955 Technical SerTice Unit, 
Surgeon General's Office, William Beaumont General Hospital, 
El Paso, Texas. did, at William Beaumont Geiltlral Hospital, El 
Paso, Texas, on or about 29 August 1946, with intent to do 
bodily ha.rm, oommit an uaault upon Technician Fifth Grade 
Ethel ll• .Phillipa, WAC, by- grabbing her by the throat with his 
hands and forcing her to the ground. 

The deteme offered a apeoial plea in bar of trial on the ground.a ot insanity. 
Evidence waa heard on this question a.nd the plea waa overruled. Aoouaed then 
pleaded not guilty to 8Jld wu found guilty ot the cha.rge and specification. 
No evidence of previoua convictions was introduced. He was sentenced to be 
dishonorably disoha.rged che service, to forfeit all pay- and allowanoea due 
or to beoome due, and to be confined at hard labor, at auoh place aa the re
Tiewing authority- might direct, for one year. '.lhe reviewing authority ap
proved the sentenoe a.nd ordered it executed, but suapended the execution of 
the dishonorable discharge until the soldier' 1 relea.ae from confinement and . 
designated the Branch United States Disciplinary Barracb, Fort Knox, 
Kentucky, or elsewhere aa the Secretary of Wa.r might direct, a.1 the pla.oe ot 
confinement. The result ot trial was published in General Court-Martial 
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Orders No. 42, Headquarter, .Antiairora.ft .Artilleey Sohool, Fort BU:u, Texa.a, 
28 Ootober 1946. 

z. The oourt denied accused'• apeoial plea in bar ot trial on tbe groUZJd 
of insanity and found e.oouaed guilty u charged, thua tinding tha.t he wa, sane. 
However, eleven de.ya after the date of tb,e renewing authority'• action ap
pro"fing the eentenoe but 1U:.pending the di1honorable diloharge, dx of the 
nine member, llho participated in the findiugs liped a Petition tor Cleme1107 
addreued to the revi•ing authority, whioh petition i1 attaohed to the 
record of trial and whiobwe deem appropriate to consider in connection there
with. The following paragrapha ot the petition are quoted1 

•corporal Chance, by- hie counael, pleaded inst.nit:, but in 
"fiew ot the payohiatril!lt '.a testimony that he wu not pa;ychot1o, 
that he kn5r the difference between right e.nd wrong and could adhere 
to the right even though h11 obaessin compulsion neurosis wu of 
such a nature that he hu cohliderable difficulty' in adherillg to 
the right, and, th9:t he wu able to intelligentl:, cooperate in'h11 
own defense, this court had no choice but to find h1a legally aa.ne. 

nThi• court feell, howeTer, that Corporal Chance i1 not 1ane aa 
that term 1a oo:nnonly understood and beliewi that Corport.l. Chance 
ie, at present, a potential threat to 1ociety Uld to hi.maelt beoauae 
of his homicidal tendenoiea.. . .-

11 1h11 court sentenced the acouaed to the aa.x1aum period.of con- . 
tinement beoauae an investigation reTealed th&t only- priloner1 aeem to 
have anilable to them adequate psychiatric tacilitie1 such u St. 
Elizabeth'• or the ldedica.l Center in St Louis, Yiuouri, tor the treat
ment of those afflicted with a neuroaia of a homocidal charaoter. 

"The sentence by the court was r.ot impoaed upon the accuaed u 
puniahment aa that term ia oomnonly w:identood. It ii the hope ot 
thia oourt_ that Corporal Ch&noe will ultimately be cured am returned 
to aociet:, aa an honorable oitizen &Dd that during his term ot inou
ceration he will be regarded more u a patient to be helped than u 
a criminal 'Whoae crime ia to be avenged. 

"Recommendations• That the atntence be approwd with a reoca• 
mendation to the Judge AdTOcate General that Corporal Cht.noe be 1ent 
to a hoapital tor the crimiu.J.ly inaane. •••• 

Although the above petition doe1 not iDdicate, iii expresa tenus, that 
the members signing it believed aoouaed we.a legally insane but atatH aerel:, 
that they- thought he wu "iiot 1ane u that term. ia comnonl7 underatood, 11 it 
clearly appean therein that 1uch :memben, at the time they- TOtecl upozi th• 
finding• and aentenoe, were under the i:mpreHion that they- were bolmd by the 
testimony ot the p1yohiatri1ta to the effect that aocuaecl waa legally sane 
and that they were l'lOt free to consider the e"fidenoe on thia point in the 
light of their own lcnOll'ltclge of hUlllaD beha"ficr. The peti111on t.l.ao 1trongl7 

http:crimiu.J.ly
http:period.of


~127) 

•ugge•~• that accuaed wu ginn a •entenoe of oontinaunt not tor the pur
pose ot puniahment for the offenae of which he wa.1 found guilty but priiu.ril7 
tor the purpose ot aecuring hi• admiuion to a Government mental hoapital. 

u stated in paragraph 78a of the Mmua.l tor Courta-llartial. 1928. the 
members or the court are to uae their •tnowledge ot human nature and the 
we.ya ot the world11 in arrhing at their fiminga. '.l'hey are not bound to 
accept u proven tact the testimony- of an7 witneas, lay or expert (CK 29881'. 
Pra.iriechiet, 21 BR (ETO) 129,134J see CM 223448, Rieaenman, 13 BR 389,402J 
CM 289727, Melonu, 1 BR (A•P) 247,262). If, in the instant caae, the eix 
member• who dgned the petition entertained a reuonable doubt., that ii., an 
honest, eubetantial misgiving, u to the mental responaibility ot aocuaed, 
which doubt wu baaed on the state of the evidence aa a whole oonddered in 
the light of CCIIIJllon experience, ~ yet proceeded to find.-aoouud guilty a• 
charged because of a mi•underata.nding or their duties as member• of a court• 
martial, auoh findings ot guilt would be improper and should be eet alide 
upon review. (¥a.vii .... u.s ... 160 u.s. 469.) Furthermore., paragraph 80.. ot 
the Manual prov dee tbat'tne :members should bear in mind that 11the punl'1h
ment imposed must be justified by the necessities or justice and discipline.• 
It is obvious, therefore, that the sentence of a court-martial ii not ta be 
uaed as a me" inatrume:lftality tor committing an accused to a mental in.ti• 
tution. · 

~refore, a perusal of the petition under discussion gin• riH to a 
strong inference that the lix member, who -signed it did., at the trial., abuae 
their judicial powers in suoh a wa:y as to constitute fatal prejudice to the 
substantial rights of accused. Although suoh abuse appear• to ha.TI> been the 
result of an unawareness of the intricacies ot military jurisprudence am 
&1though the errors here camni tted were ocoalioned by the best of 1ntentiona 

· in an effort to be helpful to accused, we are nnertheleas of the opinion that 
the findings and sentence should be vacated. 

4. For the reasons stated the Board ot Review 1a of the opinion that 
the "cord of trial h le g&l.ly insufficient to support the finding• of gui.1117 
alld the sentence. 

Judge Ad"t'OOate 
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JAGJC • CK 318085 1st Ind 

JAN~., 1947
'WD, JA.GO, Washington 26. D. c. 

1'01 The Under Seoretary- ot War 

1. Herewith transmitted for your aotion Wlder Artiole ot War soi. 
aa amended by the aot of 20 Auguat 1937 (50 Stat. 724J 10 u.s.c. 1522) 
and the aot or l Auguat 1942 (56 Stat. 732), is the record ot trial in 
the oue ot Corporal Walter B. Chance (RAl8103366), Detachment or .P&tienta.· 
9956 Teohn10&~ Service Unit, Surgeon General'• Offioe. William. Beaumont 
General Hospital, El Puo. Texaa. 

2. I oonour in the opinion of the Board of ReTi• that the reoord 
of trial ii legally insuffioient to aupport the findings ot guilty Uld 
the aentenoe and. for the ree.aona atated therein, recommend that the 
findings of guilty and the sentence be vacated, a.Ild that all right•, 
prirtl•gea &nd property- otwhioh this &Qcuaed hall been deprind by V1rtue 
of the finding, and sentence so n.ca.ted be rHtored. 

2 Inola 'lHOla.S H. GREEN 
1 Record ot trial Major General . 
2 Fom ot aot ion The Jmge AdTOcate General 
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WAR DEPAH'l!,iENT 
In the Office of '.Ihe Judte Advocate General 

1'Tashington 25, D. C. 

27 December 191~6 
JAGN 
cu .318089 

UNITED STATES ) FIF TEl!ll '.IH AIH FORCE 

v. 
) 
) Trial by G.c.u., convened at· 
) Colorado Springs, Colorado, 

Flieht Officer AUSTIN M. KNOTHE 
( T-1927 56), 202nd Army Air 

) 
) 

7, 8, 9, 10 and 28 October 
1946. Dishonorable discharge 

Forces Base Unit. ) 
) 

HOLDING by the BOARD OF REVIE\f 
HARDY, JOHNSON ai::_id TAYLOR, Judge Advocates 

1. The record of trial in the case of the Flight Officer named 
above has been examined by the Board of Review. 

2. The only question which will be considered is whether the. partici
pation of Captain Lukeman as "Special assistant to the prosecution" in 
this case was such an error as to require the 41Vaca tion of the findings 
and sentence. 

J. '.Ihe following remarks of counsel appear in the record of trial: 

11 '.Ihe members of the court and the personnel of the prosecution 
vrere then S\'i'orn. 

Dl:::FENSE: The defense has a question. This is r:ry first case, 
of trJing any case in a military court, an.cl if any of my motions 
or questions are out of order, I will t:JJ,• to not r..ake a repetition 
of then. But we question the legality of Captain Lukernan' s 
presence in the court since he is not on orders as a nember of the 
prosecution and has not been sworn in. 

P.w:.;srnEN ·r TJ CAP TAJ.1~ LUK&jil~: What is you function? 

PltOSiCUTION: Captain Lukeman is serving as special assistant 
to the prosecution and as such is not sworn. tlov:ever, I believe 
it is perfectly legal and right to have any special assistants we 
desire, the same as i-t is for the defense and accused to have 
whomever they desire. 
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DEFEi1SE: We still object. 

CAPTAIN LUKEMANa During the ti.:le of preparation of this case, 
I was on the General Court and was withdrawn on a later order. 
During all of the preparation, I worl<:ed closely with Captain 
Wilcox for the prosecution. Inasmuch as I was anticipating trans
fer, Captain Wilcox contacted the Staff Judge Advocate asking 
in what manner my presence could be obtained, ii[ VOCG was necessary, 
and the Staff Judge Advocate advised him that my presence could 

,lJe._.~ecured as' special assistant to the prosecution· but I was not 
to be on orders or sv:orn. 

* . * * 
PRESIDENT: I feel that Captain Lukeman1 s presence and 

acts for the prosecution has no prejudice. He would·have te~n 
on the court and his function on the prosecution will not 
prejudice and probably be a help to the United· States Govem
nent. Defense counsel's objection to Captain Lukeman is over-
ruled. 11 ( R. 5-6) • 

The record further discloses that Captain Lukeman was actually present during 
a considerable portion, at least, of the trial and th.at he testified as a 
witness for the prosecution, giving his opinion that accused was sane in 
opposition to accused's plea of insanity. Otherwise the record does not. 
show the full extent of Captain Luken1a.n1 s participation in the trial of 
the case. 

4. Only the convening authority can relieve or detail a member, ju:lge 
advocate, or assistant judge advocate of a general court-martial (A.VI. 11; 
par. J68(1), uig. Op. JAU, 1912-1940), and it has been held that activity 
in a trial by an assistant trial judge advocate otherwise appointed con
stituted fatal jurisdictiona\ error (CM 113341 (1918), par. 368(1), Dig. 
Op. JAG, 1912-1940). It ap:)ears obvious that the same fatali°t'J must ac
company activity on behalf of the prosecution, in a trial, by a volunteer 
assistant v.ho has not even the color of an official appointment. Such 
activity is an invasion of the right of accused to l:e protected during 
l:lis trial from the intrusion by one v;ho is not properly a part of the 
court-martial duly c-onvened to try him (C:U 125676 (1919) par. 1417, Dig. 
op. JAG, 1912-1930; C11 200734, Burns, 5 BR 5, par. ;368(1L Dig. Op. JAG,. 
1912-1940). 

5. For the reasons hereinabove stated the Board of Review holds the 
record of trial legally insufficient to support the findings and sentence. 

----=HA-RP-=~----------' Judge Advocate. 

JOHHSON Judge Advocate. 

______,(--=On=-_Le""a::a.v.;..;e:a..).._______, Judge Advocate. 
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JAGN-C1I 318089 1st Ind 
TID, JACO, Vi'ashington 25, D. C. 
TO: Cowrnanding General, Fifteenth Air Force, Colorado Springs, 

Colorado. 

l. In the case of Flight Officer Austin M. Knothe (T-192756), 
202nd Anl\Y Air Forces Base Unit, I concur in the foregoing holding 
by the Board of Review and fof' th~ reasons stated therein recommend 
that the findings of guilty and t,1e sentence be vacated. 

2. When copies of the published order in this case are forwarded 
to this 'office they should be accompanied by" the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record·in brackets at the end of the pub-
lished order, as follows: · 
• I 

(CM 318089) • 

HUBERT D. HOOVER 
l Incl Colonel, JAGD . 

Record of trial Acting The Judge Advocate General 
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WAR DEPARTMENT 
In the Office ot The Judge Advocate General 

Washington, D. c. 

JAgH - CM 318094 
i'- ·i MAP. 1947 

UNITED STA.TES ) 
) 

UNITED STAIBS AIR FORCES IN EUROPE 

v •. ) Trial by G.C.M., convened at 

First Lieutenant JAMES A. 
) 
) 

Furstenfeldbruck, Germany, 18 
October 1946. Dismissal, total 

BOLTON (0-803539}, Air 
Corps · 

} 
} 

forfeitures and confinement for 
two (2} years 

---------~-----
OPlNION of the BOARD OF REVIEW 

HOTTENSTEIN, SOLF, and SMXI'H, Judge Advocates --~---------------
l. The Board of Review has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the f ollawing Charge and Specifi-
cations · 

CHA.RGEa Violation of the 61st Article of War. 

Speci!icationa In that First Li~utenant James A Bolton, Casual 
Pool, .A:nrry Air Force European Theat~r Replacement Depot 
(Provisional), attached 303rd Station Complement Squadron 
Army Post Office 208, did, without proper leave absent 
himself from his camnand, the 70th Reinforcement Depot, 
Stone, England, .t'ran about 18 May 1945 to about 30 March 
1946. 

The accused refused to plead to the Specification and the Charge and the 
court proceeded to trial as if the accused had pleaded not guilty thereto. 
He was found guilty:. of the Specification and the Charge. No evidence of 
any previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pq and allowances due or to becane due, and 
to be con.tined at hard labor for tour (4) years. The reviewing authority 
approved the sentence, reduced the period of confinement to two (2) years 
and forwarded the record of trial for action under Article of War 48. 
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J. The.evidence for the prosecution is summarized as .f'ollowsa 

The Camnanding Officer, 303d Station Canplement Squadron (Special), 
Arnry Air Forces Replacement Depot, Furstenf'eldbruck; Germany, identified 
the accused and testified that the accused has been a member o.f' his can
mand since 11 April 1946 (R 8). 

An extract copy- of' the morning report of' Detachment o.f' Patients, 
4180 United States A:rrrry Hospital Plant, M.D. dated 18 1ilay 1945, was ad
mitted in evidence as Prosecution Exhibit l, without objection by the 
defense (R 9). This extract cow, prepared on a 'WD AGO Form 0444, l 
February 1946, reads as .f'ollows a · 

"1$ May 1945· 
X X X X I I 

D l O reld .f'r atchd unasgd and tr.f'd 
to 70th Reint Depot (AAF) W' Sta 

• 594 (0) ' 
X X I X I X 

/s/ B. J. Jaffy 
cwo, USA, Personnel 0 

Canplete Designation o.f' Command Station Date 
-

Records Service Branch, AGO St. Louis 20, Missouri 27 1ug 46 

I certify that I am the official custodian of' the morning reports 
of' (Camnand) Det of Pnts 4180 USAHP MD original copies of. which 
are presently maintained in storage by the Records Division, AGO, 
and that the foregoing is a true and complete copy (including 
signature or initials appearing thereon) of' that part ·of the 
morning report or said canmand submitted at (Station) 2 15 Mi N 
V0-7376, Herefordshire for the date indicated in said copy- which 
•relates to the person referred to in extract copy. 

Typed. NBJI1e, Grade, and Arm or Service Signature 

B R SCOTT, 1st Lt, A.GD /s/ BR Scott" 

Mrs. Elsie Matthews, Horsham, Sussex, England, testified by deposition 
that she and accused had been living toge\Q_~r from November 1944 until 30 . 
March 1946 (R 10-ll; Pros Ex 2). Prior td'/ffii.ddle o.f' May 1945, the accused 
stayed, with her when o.f'f duty, but after that date he was "ll'ith her twenty
four hours a day, except for short periods of' time when he would go to 

2 



London (R ll; Pros Ex 2). During the entire time accused lived with Mrs. 
Matthews he wore a United States Army- Officer's uniform. The witness · 
stated that as far as she knew the accused is in the military- service of 
the United States (R ll; Pros Ex 2). The accused had not discussed his 
relationship to the A.rnrs', except that he had stated he was attached to a 
hospital in London for treatment of spinal trouble, but had not spoken of 
being .A.WOL (R ll-12; Pros Ex 2). . 

On 30 March 1946, First Lieutenant George A. Dip, Lieutenant Yeager, 
and Sergeant Robert L. Ea.ton, all members of the 707th Military Police 
Battalion., acting on a letter written by accused to lJilitary- Police Head
quarters, United States .A.rmy,-London., England, attentions Lieutenant 
Yeager, arrested the accused at the home of Mrs. Matthews at Horsham., 
Sussex., England (R 13, ·15-16; Pros Exs 2, 3, 4). As the military- police 
approached him., the accused said., "I guess you cane for me" (R 15; Pros 
Ex 3) •. 

Lieutenant Dip identified a letter., bearing the accused's signature 
dated "London., March 29, 42n and an envelope addressed, "Military- Police 
Headquarters., u. s. Army., London England, c/o Lt. Yeager" postmarked 
"APO 413, March 29., 1946.,n as a letter received at this headquarters on 
the morning of 30 .March 1946 (~ 16-17; Pros Ex 4). After the military 
police had arrived in Horsham., England, the accused asked Lieutenant 
Yeager "Did you receive m;r letter?" (R 15; Pros Ex 3). nie accused 
stated at that time that he had vitten the letter to explain his posi-
tion and that he had been absent without leave for about one year (R 17; 
Pros Ex 4). · 

The accused was taken to London by the military police. En route 
he said., "I wonder how long I will get for this." He also stated that 
he had been living with Mrs. Matthews "£or quite a while" and had one· 
child by her. He said that., in order not to arouse her suspicions., be , 
would leave occasionally telling her that he was going to a hospital 
for treatment for. his back. Instead of going to the hospital., however, 
he 'll'Ould go to London and stay at the .American Red Cross Club for a 
few days (R 15; Pros Ex 3). 

First Lieutenant William E. Cave,'the investigating officer testi
fied by deposition that on 18 or 19 May 1946 he ~old the accused that 
he was going to England to investigate the charges preferred against him 
and ''as"ked the accused for information concerning the case•. '1he accused 
replied that .he was "protected by the 24th Article o:t War" but told the 
witness that he had written a letter to Lieutenant Yeager "with the 
thought o:t turning himself in" and that the letter would supply all 
data: necessary for the investigation. The accused stated that the ad
dress of the place where he lived during his absence was included in 
the letter. en or about 1 July 1946., the witness showed the accused 
the evidence he had collected in the case. At this.time, the witness 

':. 
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sh0198d the letter dated 11London, March 29, 42 11 and signed by Lt. Bolton, 
Jr., to the accused and told him that it did not contain the address of 
the lodging•.The accused replied that, when he 'Wrote the letter he 1'8.S 

so nervous and 11 out of his head" that he didn't know what he was saying 
(R 18; Pros EJc 5). 

Mrs. :Matthews testified by deposition that the letter dated March 
29, 1942 was in a handwriting similar to that of accused · (R 12; Pros Ex 
2). . . 

The letter and envelope referred to above was admitted into evidence 
over the objection of the defense as Prosecution Exhibit. 6 (R 21). In 
this letter the accused wrote 1 · 

nI thoroughly relize the trouble I have put you to, 
and the bad light I put rrr:r self into. First off,· please 
hear rrr:r explanation. · I did not take the Lts whiskey fran 
the club, but I did not aquire rrr:r whiskey frcm a liquor 
ration, because·I didn't have one. It was bought for 
three pounds 10 shillings from.an enlisted man wboe's 
name I do not have thats why' I formulated the story- of 
the ration. · You see Lt. I am~ as you probably already 
know, but "1113' intentions were to turn rrr:r self in. My out
fit returned home last year, but they wanted me to go 
back to the States to spend six months in a cast, after 
a spinal fusion operation. Well I was of no longer use 
to the Army and being in a hospital I couldn't help my 
fiance over here who was carying my child ·at. the time. 
A.s a troop carrier pilot over hen,I saved about 375 
pounds (sterling) on which I have sustained of course 
sending most to rrr:r Fian(?eJ and 'When I did see her and 
stay there, I never told her about be1ng loose as I thought 

, when she did get. str~ghtened around, having the baby and 
all, I would voluntarily turn in. The strain was more than 
a human being could stand. I did buy a couple of bottles 
of whiskey to try and keep myself going. Day after day- rrr:r 
back {spinal cord) has been given me hell. My logical sense 
has said turn in where rrr:r attitude towards my Fiance was 
more human. I couldn't let the person dOffll who I loved so 
much. Well my money has just about reached the end, so I 
have been praying hard that things 1'0uld smooth out this 
afternoon so I could turn in on my own. I us a member of 
the 436th T.c. and came overseas in 1943 against flights 
surgeons instructions,· as they wanted to operate. I spent 
two months in hospital· here in the U.K. but asked for 
Nlease so I could go with rrr:r buddies on 'D ·day-i • I eaw 
all the invasions from Normandy to_the Rhine crossing. 

4 
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'I hold four air medals and five battle stars. 

11 I don't tell you all thi's to make my story a.ny more 
convincing, but to try and say as much as I can concerning 
the whole truth before I turn in. 'You put me on my honour 
and I will be there. I have never during this time dis
graced my uniform or my country. I relize whats before me, 
but where I didn't do right in the first place by going 
loose I did it because my usefullness to the A:nr!y' as a pilot 
was over,. and my duty to the unborn child was greater. Par
don the writing but my nerves are just about through. Tm 
sorry I said what I did but I needed time to see my fiance 
just once more, to tell her I'll always take care of her and 
our child. I 111 be back." 

4. The evidence for the defense is summarized as follows: 

Second Lieutenant Warren M. Brigga, the trial judge advocate, testi
fied that he dispatched a radio message to The Adjutant General's Records 
Branch with reference to the accused and identified a radio message from 
Commanding Qf'ficer, Records Administration Center, AGO, St•. Louis, Missouri, 
dated 15 May 1946 as being a message received by the witness in reply to 
his inquiry (R 24-25). The radio message which waB received in evidence 
as Defense Exhibit A (R 24), over objection by the prosecution stated: 

"REURAD A 794 G 24 APR 46 MORNING REPORTS OF DET OF PNTS 
4180 HOSP PLANT FOR MA.Y AND JUNE 45 SHOW NO AWOL REMARKS 
ON JA1-.IBS BOLTON 0-803539 REMARK ON MORNING REPORT FOR 18 
MAY 45 SHOWS O TP..FD TO 70TH REINF DEPOT PD MORNING REPORTS 
OF 70TH REINF DEPOT FOR PERIOD. 18 MAY THRU 31 AUG 45 DO 
NOT SHOW BOLTON AWOL" 

.lf'ter his rights as a witness were explained to him the accused 
elected to remain silent (R 26). 

' 5 • .lt the conclusion of the prosecution's case the defense moved 
for a finding of not guilty on the grounds that the prosecution failed 
to prove that the accused was the person named in the.specific~tion, and 
on the further grounds that the prosecution had produced insufficient 
evidence to establish a prima facie case (R 22). 

The accused was sufficiently identified as the person named in the 
specification and as being .in the military service of the United States 
by deposition of Mrs. Matthews, who stated that he lived 'With her from 
the middle of~ 1945 until he was apprehended, that he wore a United 
St~tes .Army uniform d~ring that time, and that he stated that he ns 

, 
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attached to an army hospital in London. In addition thereto accused's 
letter to "lfd.litary Police, Hq, u. s. Army, London, England" wherein he 
stated that he was a member of the 436th Troop Carrier Squadron ~d that 
he was absent without leave, his admission that he had written the letter 
and his statement to the apprehending military- police, establish unmis
takeably that the accused is subject to military law and the person des
cribed in the specification. 

For the reasons stated below, we are of the opinion that the prosecution 
established a prim.a facie case. Accordingly we are of the opinion that the 
defense's motion for a finding of not guilty was properly overruled. 

6. To establish the offense of llhich the accused stands convicted,.it 
was necessary to prove by direct or circumstantial evidence thatJ 

"(l) Accused absented himself from*** his*** 
command for a certain period as alleged, and 

"(2) that such absence was without authority frOJ!l 
anyone competent to give him leave" (MCM, 1928,. par 
132, p 146) •. 

All of the elements of the offense may be proved by circumstantial evidence 
(Dig Op JAG 1912-40, Sec 419 (2); CM 291759, Astrella, 2 BR (ETO) 79; CM 
284056, Magee, 13 BR (ETO) 357; CM 304414, Mitchell, 30 BR (ETO) lOl; CM 
295562, Cockerham, 1st Ind.). 

The competent evidence adduced by the prosecution shows the accused 
had been living with Mrs. Elsie Matthews at Horsham, Sussex, England, from 
November 1944 until 30 March 1946. Prior to the middle of May 1945 the 
accused stayed with her when off duty, but thereafter he was with her for 
twenty-four hours a day until her, apprehended, except for brief periods 
when he went to London. On 29 Maren 1946, the accused mailed a letter to 
Military Police Headquarters, u. s. A.rmy, London, England, c/o Lieutenant 
Yeager, wherein he stated that he was absent w.1.thout leave, but that h~ 
intended to surrender. In his letter the accused stated that he absented 
himself 'without leave because the military authorities wanted to ship him 
to the United_ State~ to undergo a spinal fusion operation, that he con
sidered himself of no .t'urther use to the army-, and that he felt that he 
owed a greater duty to his fiance and unborn child to remain in England 
to take care of them. · 

When apprehended the accused .asked if this le~ter had been received 
by the military police and stated that he had been absent without leave 
for approximately a year. 

The character of the offense alleged presumes a duty to be at an 
appointed place (CM 292079, Murpl:J1:, 5. Bull JAG 93; CM 315687; Stanton). 

6 
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In an effort to prove the accused's appointed place of duty the 
prosecution introduced without objection, a duly authenticated extract 
copy of the morning report of the Detachment of Patients, 4180 United 
States Army Hospital Plant, M.D. dated 18 May 1945 which shows the fol
lowing entry: 

"18 May 1945 

X X X X X I 

D l O reld fr atchd unasgd and trfd 
to 70th Rein£ Depot {AAF} A.AF Sta 

594 {G} 
X X ··X X X X 

/s/ B. J. Jaffy 
cvro, USA, Personnel O" 

Since the entry on the extr11ct copy of the morning report does not 
bear the accused's name, and does not relate to arry named or described 
person, it:is obviously meaningless and was incompetent evidence to show 
that the accused was transferred to the 70th Reinforcement Depot (CM 
318685, Sustaita}. 

Thereafter the defense introduce9 a radio message from the Canmand
ing Officer, Records Administration Center, Adjutant General's Office, St. 
Louis, Missouri, wherein it is stated: 

"REURAD A 794 G 24 APR 46 MORNING REPORTS OF DET OF PNTS 
4180 HOSP PLANT FOR MAY AND JUNE 45 SHOW NO AYVOL REMARKS 
ON JAMES BOLTON 0-803539 REMARK ON MORNING REPORT FOR 18 
MAY 45 SHOWS O'TR.FD TO 70TH REINF DEPOT PD MORNING REPORlS 
OF 70TH REINF DEPOR FOR PERIOD 18 MAY THRU 31 AUG 45 DO 
NOT SHOW' BOLTON AWOL" 

The reference to accused's transfer to the 70th Reinforcement Depot 
is obviously incompetent hem-say. Neither the extract copy ot ~he morn
ing report nor the radio message should have been considered by the court 
to establish the accused's place o~ ~uty. 

The circumstantial evidenc·e, however, sh01"s that the accused was 
living nth Mrs. Matthews twenty-four hours a day fran about the time 
alleged as the beginning of the unauthorized absence until apprehended 
by the military police on the termination date. This evidence is incon
sistent with a duty status or an authorized absence status (CM 295562 
Cockerham, supra; CM 291759, Astrella, supra; CM 284056, Magee, supra). 
There was sufficient proof of the corpus delicti to admit evidence of 
the accused's confessions wherein he stated that he 11as absent without 
leave for substantially the ..period alleged. · 
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In the circumstances the court was justified in inferring that the 
accused was absent without leave from his command, which is the gravamen 
of the offense alleged (CM 298424, Spinelli, 25 BR (ET0) 121; CM 315687, 
Stanton). The prosecution's failure to prove from which particular com
manq the accused absented himself without authority, is, in our opinion, 
not/fatal defect under the circumstances of this case. 

Accordingly we are of the opinion that the record of trial is legally 
sufficient to support the court's findings of guilty. 

7. The accused is 28 years of age, unmarried, and supports his 
mother who resides in Los Angeles, .California. W'ar O:lpartment records 
show that he is a·high school graduate and that he attended university 
evening classes in drama and anthropology for one and one-half years. 
Prior to entering the service he worked as a telegraphic message checker 
for the Union Pacific Railroad, as a recreational supervisor for the Los 
Angeles Department of Parks and Recreation, and as a truck driver for a 
construction company. He enlisted on 18 November 1940 and served ip. the 
Coast Artillery and Air Corps as an enlisted man. He became an aviation 
cadet on 27 August 1942 and was camnissioned as a second lieutenant, Anny 
of the United States and rated as a pilot on 28 May 1943. On 17 July 
1944 he was promoted to first lieutenant, Army of the United States. He 
served as a troop carrier pilot in the European and Mediterranean Theaters 
of Operations and is authorized Bronze Service Stars for the Rome-Amo, 
Normandy, Northern France, Southern France, Rhineland, .Ardennes, and 
Central Europe campaigns. He was awarded the air medal and three oak 
leaf clusters to the air medal for meritorious achievement. Information 
contained in the record of trial and allied papers indicates that the 
accused sustained a back injury while at Maxton Field, North Carolina, 
prior to his departure for the European Theater which resulted in con
siderable hospitalization. 

8. Attached to the record of·trial is a recamnendation to the re
viewing authority dated 16 November 1946, signed by five members of the 
court 'Wherein it is recommended that the portion of the sentence involving 
confinement be remitted in view of the long period of restraint prior to 
trial; the accused's creditable canbat record during a period when he. 
could _have been invalided to the United States because of a serious back 

. injury; the fact that the initial absence without leave occurred after VE 
day; and the fact that Mrs. Matthews, her child, and the accused's mother 
are enti~l.y dependent upon him for support and that accused's sister is 
partially dependent upon him. Also attached to t:IE record is a plea for 
clemency signed by the accused. 

In addition to the foregoing the Board of Review bas considered the 
following communication pertaining to clemency on behalf of the accused, 
letter from the Honorable w. G. Andrews, Member of Congress to the Honor
able w. Stuart Symington, Assistant Secretary of War, dated 30 November 
1946, and letter from the Honorable Gordon L. McDonough, Member of Congress, 
dated 19 December 1946. 
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9. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously- affecting the substantial 
rights of the accused were canmitted. In the opinion of the Board of 
Review, the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrani confirmation of the sentence. 
Dismissal, total forfeitures, and confinement at hard labor for two years 
are authorized upon a conviction of a violation of the 61st Article of 
War. . 

Judge Advocate 

Judge Advocate 

Judge Advocate 

. ·9 



JAGH - Cl{ ,318094 1st Ind 

'WD, JAGO, Washington 25, D. C. MAR 2 o1947 
T01 The Under Secretary o:t War 

l. Pursuant to.Executive Oi-der No. 9556, dated 26 May 1945, 'there are 
transmitted herewith :tor your action the record or trial and the opinion of' 
the Beard o:t Review in the case o:t First Lieutenant James 1. Bolton 
(0-80.3539), Air Corps. 

. . 
2. Upon trial by general court-martial this of'f'icer· was found guilty 

o:t being absent without lea-ve !ran. 18 lr!ay 1945 to ,30 lr!arch 1946, 1n viola
tion o! Article o:t War 61. No evidence o:t any previous convictions, was 
introduced. He was sentenced to be dismissed the service., to forfeit all 

_pay am allowances due or to becom due, and to be confined at hard labor 
:tor :tour (4} years. The reviewing authority approved the sentence, reduced· 
the period o:t conf'ine111:1nt to two (2) years, and :tanrarded the record o:t . 
trial :tor action under Article o:t War 48• 

.3. 1 S\1I!lm81'1 o:t the evidence may be found 1n the aecompan;ying opin
ion or the Bea.rd o:t Review. The Board is o:t the opinion that the record o! 
trial is legally aut:ticient to auppcrt the .tin:iings o:t guilty and the sen
tence, and to warrant contirmation or the sentence. I concur 1n that 
opinion. 

The accused, a troop carrier pilot, lived with an English woman, :Mrs. 
Elaie lr!atthews at Horsham, Sussex, England, from November 1944 to JO March 
1946. Prior to the middle of' May 1945, th9 accused stayed with her when not 
on duty, but thereafter he was with her for twenty-tour hours a day until he 
was apprehended, except .tor brief periods when he went to London, On 29 . 
March 1946, the accused mailed a letter to Military Police Headquarters, 
United States j;nrq, London, England, wherein he stated that he was absent 
without leave and stated that he intended to surrender. In this letter he 
stated that he ·absented himself' without lea~e because the military author
ities 'QJ'Ited to return him to the United StAtes to undergo a spinal fusion 
operation, that he considered himself o:t no further use to the Army, and 
that he .f'elt that he 01ted a greater duty to his .tiance and his unborn child 
to remain in England to take care of them. 

When military police officers, act~ upon inf'ormation contained in 
this letter, ap:Irehended him at the heme of Yrs. lr!attheft, the accused 
admitted writing the letter ani stated that he had been absent without 
leave fer approximateq a year. 

10 
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· 4. War Departnent records show that the accused is 28 years of age, 
unmarried, ..md that h:1s mother is dependent upon him far support. He 
enlisted on 18 November 1940 and upon completing aviation cadet training, 
he was commissioned a second lieutenant, Army ot the United States, and 
_rated as a pilot on 28 May 1943. He served as a troop carrier pilot in 
the European and Mediterranean Theaters of Operations and is authorized 
Bronze Service Stars for tha Rome-Amo, Normandy, Northern France, Southern 
France, Rhineland., Ardennes., and Central Europe Campaigns. He ,ras awarded 
the A:ir Medal and three Cek Leaf Clusters to the Air Medal. 

Infcrmation contained in the record of tr:ia.l a.rid allied papers in
dicates toot the accused suste.ined a back ·injury while at :rlaxton Field, 
North Carolina., prior to his departut"e for the European Theater of Oper~
tions., lilich has resulted in comi.derable hospitalization. Th3 accused 
stated in a petition for clemency., that on· several occasions when he 
was about to be hospitalized for th:is injury, he secured a flight sur
geon's permission to participate in.combat operations despite the back 
injury. 

Attached to the record of trial is a rec0tl!!l8ndation to the reviewing 
authority dated 16 November 1946, signed by five members of the court 
wherein they rec0mm3nded that the p~tion of the sentence involving ccm
fine:aent be remitted in view of the long period of restraint prior to 
trial, the accused 1s creditable combat record during a i:eriod when he 
could have been returned to the United States because of a serious back 
injury, the fact that the initial absence without leave occurred after 
VE Day, and the fact that Mrs. Matthews,· her child, and the accused's 
mother are ent:irely dependent upon him for support and that accused •s 
sister is partially dependent upon him. Also attached to the record 1s 
a plea for clemency signed by the accused•. 

In addition to the foregoing the following communications pertain
ing to clemency on behalf of the accused have been consideredt letter 
from the Honorable w. G • .Andrews, Member of Congress, to the Hona-able 
w. Stuart Symington., .A.ssistant Secretary of War, dated 30 November 1946, 
am letter frOl!l the Honorable Gardon L. McDonough, Member of Congress, 
dated 19 December 1946. 

5. I recornnsnd that the sentence, as modified by the reviewing 
authority, be conf:irmed and carried into execution., and that a United 
States Disciplinary Barracks be designated as the place of conf:i.Jlement. 

6. Inclosed is a farm of action designed to carry the above recom
mendation into effect, should such recommendation meet with your approval. 

Cni 318094 

2 Inola THOMlS H. GREEN 
l - Record of trial Majer General ... 
2 - Farm of action The Judgo .A.dvocate General 

( GCUO. 151, 2 llay 1947)• 

11 





-----------------------------

WAR DEPARTMENT (J.45)
In the 0.ffioe of The Judge Advocate General 

Washington 25, D. c. 

JAGK • CK 318095 

2 2 JAN 1947 
U » I T E D S T A T E S ) WESTERN BA.SE SECTIOI 

) m R>RCES, 1'UROPFAN THEATER 
T. ) 

) Trial by G.C.M., convened at Paria, France, 
PriTate GOMER C.. BLACKBURN ) 24, 25 a:ad 27 JJay 1946. EACHa Diahonorable 
(35649534) and Private JOIDl ) discharge ani confinement for thirty-fiTe 
LEE (33402974), both Paria ) (35) years. Penitentiary. 
Detention Barra.ck• (formerly )) 
0£ Camp Pittsburg Stockade), 
US Forcea, European Theater. ) 

-----------------~----------REVIEW by the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROIDi Judge Advoo&tea 

l. The Board of Review ha.a examined the record of trial in the oaae of 
the aoldiera named a.bove. 

2. The aoouaed by exception.s and substitutions were found guilty of the 
following charges a.ndl,pecitioationa a 

Bla.olcburn 
C&.RGE fa Violation or the 93rd .A.rtiole or War. 

Specitica.tion la (Nolle Proaequi). 

Specification 21 (Nolle Prosequi). 

Speoitication 31 In that Print• Gomer c. Blackburn, Camp Pittsburgh 
Stockade, United Sta.tee Forces, European :rheater, did, in conjunc
tion with Private John Lee, and other peraona at Paris, Fruce, 
on or about l February- 1946 by toroe and T.iolenoe and by putting 
them in .fear, feloniously take, ateal and carry. &"fl.7 from the persons of 
Madeleine Chabrol, Guy Bourdet, Albert Renard, f1Te thousand 
five hundred (5,500) trance, French currency, property 0£ the 
aaid Madeleine Chabrol, three thousand four hundred-(3400) tranca, 
French currency, am. one (l) wriat watch, propeny ot the ea.id 
Guy Bourdet, twenty four hundred (2400) trues, French currency, 
prop, rty of the said Albert Renard, total value ot JDOre than 
fifty dollars ($50.00). 

Speoitioation 4a In that Printe Gomer c. Blackburn, •••, did, in 
oonjunotionwith other persona, at Paris, France, on or abollt l 
February 1946 by force and Tiolenoe am by putting them in fear, 
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felonioual;y take, steal alld oa.rry away trom t*.ersona of 
Jeanne Stora, Andre Meyer, Jacques Montet. one (1) wriat watch, 
8Jld one (1) fur coat, property of the said Jeanne Stora, one (1) 
watch, and one (1) tounta.in pen, property of the said Andre 
Meyer, tour thousand (4000) fra.nos, French currency, one (l) 
gold wa.tch am two (2) lighter•, property of the 1aid Ja.cque1 
llontet, of the total va.lue ot more than fifty dolla.ra (tso.oo). 

Specification 5a In that Pr1nte_Gomer c. Blackburn, •••, did, in 
conjunction with other persom, at Pt.ria, France, on .or about 10 
February- 1946 by force and Tiolenoe and by putting them. in tear, 
:f'elonioualy take, ,teal and carry away trom. the peraons ot · 
lB.urice Lamont. ~nd Gonthier, .Adolphe Ville, George Pingard, 
and Maurice Vaignedroy, fra.noa, French currency-, property of the 
at.id Maurice Lamont, forty thoua&Dd (40,000) francs, French 
currency, property of the aaid Rqmond Gonthier, two hundred 
thirty thous 8.Ild (230,000) fra.nca, French currency, property' of 
the aaid Adolphe Ville, nineteen hundred (1900) franca, French 
currency, 8.Ild one (1) gold wriet watch, property ot the uid 
George. Pingud, franc•, French currenoy, and property of the 1a.id 
Jraurioe Vaignedroy, of the total va.lue of J110re than fifty dollar• 
('50.00). 

Specification 6a (Holle Proeequi). 

Specification 71 In that Printe Gomer c. Blackburn, •••, did, 
in conjunction with other per10111, at Paria, France, on or abo\lt 
16 February- 1946 by force and Tiolenoe t.nd bJ putting them in tear, 
feloniously take, stet.l and carry awv from the persona ot Vera 
Vallent, Mercede1 Uriate and Daniel Hurea.u fourteen thousa.m 
(14000) trance, Frenoh currency., one (1) gold wrist watch, and 
one (1) lighter., property ot the said Vera Vallent., nineteen 
thousand (19000) franc,, henoh currency, and two (2) rings, 
property of the at.id Mercedea Uriate, fourteen thousand tin 

. hundred (14500) tranoa, French currency, one (1) gold wrbt 
watch. and one (l) fountain pen., property of the aaid Daniel 
Hureau, total ftlue of aore than fifty dollara ($50.00). 

Specification 81 (Nolle Proaequi). 

CBA.RGE Ila (Jioll• Pro,equi). 

Specit!oationa (Nolle Pro1equi). 

Additional Charge• a · 

CRA.RGE Ia Violation of the 69th Article ot War. 

Specifioationa In that Printe Go•r C. Blackburn, •••., haTing been 
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duly placed in confinement in the Hid Pl.ria Detention Barrack.I 
on or a.bo1lt; 8 Je.roh 1946 did at the atoreae.1.d Paris Detention 
Barraoka on or about 13 April 1946 Noape trom a.id oontinemezrt 
before he wu aet at liberty b7 proper authority. 

CHARGE IIa Violation ot the 93rd Article ot War. 

Specification la In tha.t Private Gomer c. Blackburn, •••, in OOZl• 

junction with PriTate Eddy Jonea and Prhate John Lee, did, at 
or near :Mona, Belgium on or about 21 April 1946 by force am 
violence and by putting billl. in tear, feloniously take, ateal 
and carry awe.y from the person of Printe First Clua 1'homa1 
Cestoro, a military polioeme.n in line of duty, one (1) pistol 
with holster, MP helm.et, bruaard aJ:ld white belt, Go·nr%lm8llt; 
issue, property of the aa.id Private First Clus 1homa.a Ceatoro, 
total value of about fifty dollars (tso.oo). 

Specifioa:Uon 21 In that Private Gomer c. Blackburn, •••, in oon
junotion with Private Eddy Jonea and Private John Lee, did, at 
or J:Jear Soiuona, France· on or about 21 April 1946 by force and 
violence and by putting them in fear, feloniously take, ateal 
and oa.rry away fran the persona ot Technician Fourth Gr&de Sidney
c. Gleber fifteen thousand (15,000) tranoa, French curren07, Uld· 
two (2) wriat wa.tohea, property ot the aa.id Technician Fourth 
Ora.de Sidney c. GleberJ total value of more than fifty' dollar• 
($50.00). 

CHARGE III• Violation of the 94th .A.rtiole ot War. 

Speoitications In that Printe Gomer c. Blackburn, •••, in oon•. 
junction with Private Foddy Jones and Printe John Lee, did, at 
or near Soi1aona, France, on or about 21 April 1946 felonioual7 
take, ateal and drive awe.y a 3/-i ton truck, Talue of about aeTen 
hundred titty dollars ($760.00), the property- of the United State, 
furnished and intended for the milituy nrvioe thereot. 

Lee 

ClU.RGE Ia Violation or the 93rd Artiole of War• 

. Speoifioation la In tba.t PriTate John Lee, Camp Pittsburgh Stoclca.d•, 
United StatH Foroea. European Theater, did, in conjunotion with 
other persona and Prin.te Gomer c. Bla.okburn, at Faria, France, 
on or about 1 February 1946 by foroe.f.Jld Tioleno• Uld by putting 
them. in fear felonic.udy take, ,teal and carry uray tree the 
peraom of Jladelein• Chabrol, Guy Bourdet, and Albert Renard, tin 
thousand fiTe hundred (5,600) franc,, French ourrenoy, property 
of the aaid Jla.deleine Chabrol, three thousand tour h~red (3,tOO) 
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t're.no1 Frenoh ourrency and one (1) wrist 1r11,tch, n.lue of &bout 
two thousand (2,000) francs, Frenoh currency, the property ot 
the said Guy Bourdet, twenty four hundred (2400} f'rU201, French 
ourrenoy, property of the said Albert Renard, of the total ftlue 
of more than fifty dollars ($50.00). 

Specification 21 In that Private John Lee,•••, did, in.oonjuno• 
tion with other persons, at Pa.ria, Franoe, on or about 1 Februa.ry 
1946 by force and nolenoe and by putting them in fear, felonioual7 
take, ateal and carry away from the persona of Marguerite Dua.rd 
and Achille Bianche, forty thousand (40,000) francs French. 
currency a.m. one (l} gold ring, property of the said Ma.rguerit• . 
Dua.rd, sixteen thousand (16,000) f'rance, French currency and 
one (l) Qnega wriat watch, property of' the aaid Achille Bia.nob•, 
of' the total value of more than fifty dollar• ($50.00). 

Specif'ioa:tion 3a (Finding of not guilty). 

Speoitication 4a (Nolle Prosequi). 

Speoii'ication 61 In tba.t Prin.te John Lee, •••, did, at Paria, 
France on or a.bout 28 Mu-oh 1946 with intent to do hi:m bodily
ha.rm, oanmit an assault upon Private Robert J. Simmons a guard 
acting in line of du'ti)', by willfully and felonioualy attempting 
to strike the eaid Priva.te Robert J. Sill!mona with a dangeroua 
weapon, to wit, a club. 

Specification 61 (Nolle Proaequi}. 

Additional Cha.rgeaa 

CHARGE Ia Violation of the 69th .Lrtiole of War. 

Speciticationa In that Printe John Lee, ..., having been. dul7 
placed in confinement in the I aid Paris Detention Barra.ob on 
or about 8 March 1946 did at the said Paria Detention Barracks 
on or about 13 April 1946 eaoape trom •aid continement betor• he 
wu aet at liberty by proper authority. 

CRA.RGE IIa Violation ot the 93rd Article ot War. 

Specification la In that Private John Lee, •••, in conjunotion with 
Private :Eddy Jones am Priw.te Gomer c. Blackburn, did. at or nea.r 
lik>m, Belgi\llll on or about 21 April 1946 b7 force and violence and 
by putting him in tear, telonioull;r take,. •teal am carry aw-a:, 
fro• tbs. _pe_raon ot Print• First Cla.11 Thoma.a CHtoro, a llllita.1'7 
Policeman acting in line ot duty, one (1) pistol with holater, 
MP helm.et. bra.Hard and white belt Government iuue, propert7 ot 
the aaid Private First Cla11 rbOJD&I Ceetoro. tot&l nlue ot about 
fifty dollar, (tso.oo). 
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Speoifioation 2a In that Private John Lee, •••, in oonjunotion 
with Private Eddy Jones and Private Gomer c. Blaokburn, did, 
at or near Soissona, Franoe, on or about 21 April 1946, by force 
and violenoe am by putting them in fear, feloniously take, steal 
and carry away from the person of Teohnician Fourth Grade Sidney 
c. Gleber, fifteen thouaa.nd (15,000) franos, Fronoh ourrenoy, 
and. two (2) wriat watches, property of the uid Teohnioian Fourth 
Grade Sidney c. Gleber, total value of more than fifty dollars 
(~50.00). · 

CHARGE III• Violation of the 94th Article of War. 

Specification, In that Printe John Lee; •••, in conjunction with 
Private Eddy Jones and Private Gomer C. Blaokburn, did, a.t or 
near Soissons, France on or about 21 April 1946, feloniously 
take, steal and drivo away a 3/4 ton truok, val'Ue of a.bout seven 
hundred fifty dollars (i750.00), property ot the United States 
furnished and intended for the mili ta.ry service thereof. 

Each accused pleaded not guilty to all oharg~s and speoifioationa. No •vid~~ce 
of previous oonviotiona was introduoed. Ee.oh wu sentenced to be diahonora.bly 
discharged tho sernoe, to forfeit all pay and allowances due or to become 
due, and to be confined a.t ha.rd labor at auoh place u the reviewing authority 
might direct for thirty-five years. A.a to the aoeuaed Blackburn the rniew• 
ing authority approved the finding of guilty of Speoifioation 3 of Charg• I 
after substituting the words a.ni figures "one thousand five hundred (l,500) 11 

for the words a.m figures "five thousa.nd five hundred (6,500) 11 and the words 
and figures "three thou.sand (3, oo(f' for the Torda and figures "three thouaand 
four hundred (3,40()." am the finding of guilty of the apeoifioa.tion of Addi• 
tional Charge III after substituting the words "some value• for the word• and 
figures "about seven hundred fifty dollars· ($750.00) 11

• AA to the aooused Lee 
he approved the fi.nding of guilty of Speoifioa.tion 1 ot Charge I after aubst~~.uid 
tuting the words and figures •one thoU8ani fiTe hundred (l.500)11 for the wor~ugures 
"five thousand five hundred (5,500)" and the worda and figures "three thousa.nd 
(3.000) 11 for the words and figurea "three thousand four.hundred (3,400)". and 
the finding of guilty of the specification of Additional Ch~ge III after aub• 
atituting the words "some value" for the words and figure• •about seven 
hundred fifty dollars ($750.00)"• He approved the aenteno• as to ee.oh ao• 
ouaed, designated the U. S. Penitentiary. Lewiaburg, Pennaylva.nia, as the 
plaoe of oontinement, and forwarded the reoord of trial for a.otion under Artiole 
of War 6oi-. _ .. _ 

_.· '-~ 3. '.lhe Board of Review adopts .-.~he statement of the evidence and la.w oon
. 

ta.ined in the Sta.ft Ju:lge. Advooa.te'a Review. 

4. '.lhe court was legally oonstitut•d and ha.d juriadiotion over the a.o
ou.ud and of the offenses. No errors injuriously a.tfeoting the substantial 
rights of the aooused were committed during the trial. '.lhe Boa.rd of Renew 
is of the opinion that the reoord of trial is legally suffioient to support 
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the findings ot guilty and the aentenoea. Confinement in a. pen1tent1a.ry 
is authorized upon a conviction of robbery- in Tiolation of Artiole of War 
H. 

~.~Judge Ad~oate 
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WAR DEPAR'IMENT (151)
In tht Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 3181,30 1.8 APR 1947 

UNITED STATES ) NEW YORK PCRT OF EMBARKATION 
) 

v. Trial by- a.c.u., convened at ~ Camp Kilmer, New Jersey, 24 
First Lieutenant CHARI.ES ) October-1946. Dismissal, 
F. SCOTT (0-1300719), In- ) total .forfeitures and contine
fantry. mmt for two (2) years. tn'dted 

~- States Disciplinary Barracks. 

OPINION of the OOARD OF REVIEW 
SILVEP.S, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of tr.e officer named above has 
been examined by the Board of Review and the Board 1ubmits this, its 
opinion, to The Judge .Advocate General. 

2. The accused was tried upon the following Charge and Speci.fica
tion.1 

CHARGE: Violation of the 58th Article of War. 

Specificationa In that First Lieutenant Charles ·F. Scott, In
fantry, then in 9223 Technical Service Unit-Transportation 
Corps, Embarkee Transient Detachment lC, Camp Kilmer, New 
Jersey, now in 9232 Technical Service Unit-Transportation 
Corps, Embarkee Transient Detachment lA, Camp Kilmer, New 
Jersey, did, while·en route-from Fort Devens, Massachusetts 
to Camp Kilmer, New Jersey, on or about 6 May 1946 desert 
the service of the· United States and did remain absent in 
desertion until ht surrendered him.self at Camp Kilmer, New 
Jersey, o~ or about 26 September 1946. 

He pleaded guilty to the Specification, except the words "desert" and 
•in desertion" 1 substituting therefor-, respee-tive~, the words "absent 
himself' without leave from• and "without leave", of the excepted words, 
not guilty, of the substituted 110rds, guilty, and not guilty to the . 
charc• but '1,lilty of a violation of Article ot War 61. He was found 
guilty ot the Charge and speci.fication. No evidence of previous con
victions was subni'\;ted. He was sentenced to be dismissed the service, 
to forfeit all pq and allowances due or to becane due, and to be con
fined at hard labor at such place as the reviewing authority might direct 
for .five year,. The reviewing authority approved the ·sentence but reduced 
the period of confinement to two years, designated th• Branch, United 
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States Disciplinary Ba?Tacks, New Cumberland, Pennsylvania, as the place 
of' oonf'intmant and f'orwarda.d the record of trial pursuant to Article 
of War 48. · 

3. By the provisions of paragraph 98, s.o. 14, Headquarters 
West.em Base Section, Theater Service -Forces, APO 513, dated 28 January 
1946, the accused -was directed to return to the United States for fm
thar temporary duty to Reception Station No. l, Fort- Devens, 
Massachusetts, for a period of 45 days rest and recuperation at hie 
home, 219 Dewey Street, Bennington, Vermont. The orders provided that 
11off'icers and EM have accepted the privilege of return to the tt> with 
the definite understanding that they will return to the same overseas 
command upon completion of their temporary duty in the US". (R 8; Pros. 
Ex. l). Paragraph 20, s.o. 101, A.rrq Service Forces, First Service · 
Command, Reception Station #1, Ft. Devens, Mass., dated 16 April 1946, 
provided that the accused, having reported to "this" reception statiai, 
110Uld proceed on or about 16 April 1946 to Camp Kilmer, New Jersey (F.m
barkee Transient Detachment 1-C., Bldg. 303, Attna Adj) reporting thereat 
not later than 17 April 1946 for return to proper overseas unit (R 8; 
Pros. Ex. 2). On 17 April 1946, the. accused was relieved from duty 
with Reception Station No. l, SCU 1160 (Casual), Ft. Devens, Massachusetts, 
and transferred to Camp Kilmer, New Jersey, pursuant to the last men
tioned special order (R 11; Pros. Ex. 3). On 25 April 1946, the accused 
sent a telegram from his home at Bennington., Vennont, to the Commanding 
Officer., Camp Kilmer, New Jersey, requesting that hs be granted emergency 
leave due to the fact that his wife had been injured in an automobile 
accident. On the following day, 26 April, by telegram. signed F. c. 
Irving, Capt., T.C • ., accused was notified that emergency leave of 10 
days had been granted requiring him to report at Camp Kilmer not later 
than 6 May 1946. (R. 10). Accused did not report as ordered, but re
mained absent 1lith.out authority until 25 September 1946 lVhen he returned 
to duty at Camp Kilmer, New Jersr., (R 10-12; Pros. Ex. 4). · 

It was stipulated that il Major Walter A. Laurence, the investi
gating otticer, were present he 1VOuld teatify that in the course ot 
hie investigation he interviend the accused, advising him of his 
.r~ts under Article of War 24, and that accused stated to him that hill 
wife was in an automobile accident just prior to the time that he was to 
report for duty at Canp Kilmer, New Jersq;, 17 April 1946, that he re
ceived an extension of his leave until 6 May 1946 but did not report 
back because he -was conoerned about the health or his mother 'Who was not 
expected to "live out the year". Accused stated that he realized that 
he was A:NOL but that he was performing duties of a personal fami~ 
nature 1'hich could be per.tom.ad by him better than any other member of 
the family and thus relieve his mother of mental anguish and nervous 
str•in. Accused stated further that he -was in Benniniton., Vermont., during 
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the entire time from 6 May ·1946 to 25 September 1946 and that he wore 
his uniform at all times during this period (R 13., 14) •. 

- 4. For the defense. 

The following stipulations offered by the defense wre received in 
evidence: ' 

(a) That if Mr. Alan. J. Woodward were present he :would state , 
that he saw the accused on three occasions in September 1946; that ac
cused 1185 dressed in i'ull ~ uni.form, talked of military life and stated 
that he intended_ to make it his career _(R 15). . 

(b) That if' Mrs. Charles Scott 1'8re present she would state that 
she knew that after her husband's return .from overseas in February he had 
a 45-day leave; that at the end of this leave he reported to Fort Devens 
after which he returned to Bennington; that a few days after his return 
she had an automobile accident and that because of her condition he 1185 
given a l.0-day extension and that he did not leave·after the extension 
was "up" but remained in Bennington with her, 1'8aring the uni.form until 
he lef't on 25 September 1946 to·report to Camp Kilmer (R 16). 

(c) That it Dr. Frank J. Hurley M.D. were present he would state 
that on 16 April 1946, Mrs. Charles F. Scott, wife o.f' the accused, was 
injured in an automobile accident and that he treated her for resultant 
back injuries {R 17). . 

The accused., after having his rights explained to him by the law 
mem,ber., elected to be sworn and testify 1n his behalf'. He stated that 
he had been in the Arrrq seven years., including two years in the National 
Guard. He 118s an enlisted man until 20 November 1942 when he was <Dm
missioned a second lieutenant, Infantry. He volunteered for com}?at and 
on 8 August 1944 arrived in France as a platoon leader in Comp~ A, 
134th Infantry, 35th Division. He was later assigned to a military labor 
company- as compaey commander. He had been awarded the combat infantr;y 
badge, five battle stars and the purple heart. Accused averred that his 
mother suffered fran a malignant condition of hypertension. He has two 
brothers and sisters., one brother having recently returned· .trom service 
wi.th the Fifth ~ in Austria. The telegram extending his "leave" to 
6 May 1946 stated that "copies of' orders will be airmailed11 • He expected 
orders directing his return to Canp Kilmer but did not receive copies o.t 
such or~ers, and remained with his family (R 21-24). The court questioned 
accused concerning his interpretation of the telegram extending a ten-day 
emergency leave. This telegram was not introduced in evidence. The 
following questions and the answers thereto are revealing in this regarda 
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"Q. Well, thatrs ;right; but all those orders would be to 
extend your reporting date from 1'hatever it 1'8S originally· 
1'hen )ou left Fort Devens 'ID'ltil the expiration of this emer
gency leave which was 6 lilay 1946. They "ll'Ouldn 1t be arr/ 
other kind, would they? 

"A. Well, I thought that they would airmail orders for me 
to report. 

11Q. I know. But 'When you didn't receive your orders in a 
reasonable length of time, if you 'ffllre going to wait for them, 
didn•t you think it was incumbent upon you to wire for addi-
tional instructional . 

"A. Yes, sir, I should have wired. 

"Q• See, 'Whether those o:ttlers reached you or not you were 
required under the language of the telegram to be here on the 
6th of May. 

"A. Yes, sir; that wasn•t the principle of the thing. What 
I mean, if the orders had come, due to the circumstances I 
probably would have done the same thing. 

"~• So the orders as such didn't mean aeything. 

"A. No, sir. 11 

Trie accused stated further that he had applied for a comnission in the 
Regular Arrir:/' and desired to stay in the Army. He realized that his 
conduct v«>uld jeopardize his chances tor a regular anny commission (R 28). 

5. Inasmuch as the accused pleaded guilty of AVIJL tor the period 
alleged, and testified concerning such unauthorized absence, the only 

. legal qt\estion requiring consideration is whether, under all the proven 
facts and circumstances, the court could reasonably presume that his \Dl

authorized absence was, at the inception o:r, or at soma time during the 
absence, acccmpanied by an intention not to return to the military 
service (par. 130, p. 142, 11cM, 1928). This is the shibboleth of de
sertion. The accused was admitte~ absent without authority four months 
aid 19 days. Unauthorized absences of much less duration have re
peatedly ·been held to justify the inference of an intent not to return 
(See CM 211585, Gerber, 10 BR 107). On the other hand, it is quite uni
versally held that AWOL for a relatively short period does not establish 
desertion (cM 213817, Fairchild, lO BR 287, 289-290, citing numerous cases 
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involving periods of AWOL varying from 11 to 36 days). 

In determining the question of accused's intent, the members of 
the court-martial, under their oath to administer justice, without 
partiality, favor, or affection, according to the provisions of the 
rules and articles for the Government of the annies of the United 
States, were enjoined by tho following provision of the Manual for 
Courts-Martial, 1928a 

"Intent.- If the condition of absence without leave 
is much prolonged, and there is no satisfactory explana
tion of it, the court will be justified in inferring from 
that alone an intent to remain pennanently absant. 11 (Par.
130a, MCM 1928). 

It is conceded that a plea of guilty of absence without leave does 
not justify the inference of an intent to desert. It is also conceded 
that in this case there is evidence that accused wore his uniform 1'hile 
absent, that in September he stated to a friend that he intended to 
remain in the Army, that his wife was seriously injured during hie au
thorized stay at home and that his mother was very ill. All of these 
conditions were thoroughly considered })y the court, however, it found 
that such circumstances, or all of them, constituted "no satisfactory 
explanation" of his prolonged unauthorized absence. There was substan
tial evidence upon which the coo.rt could base .its finding. Admitting 

· that the evidence supporting the findings of guilty must be not only 
consistent with guilt but inconsistent with- innocence., the Board of Re
view is of the opinion that the findings of guilty of desertion are suf-. 
ficiently sustained by the evidence and should not be disturbed on ap-
pellate review. · 

6. War Department reoo.rds show that the accused is 25 years of age 
and married. He graduated from high school in 1939., was employed as 
a football coach and YMCA instructor. prior to his iniuction in the 
Aney on 24 February 1941. He was promoted to sergeant on or about ll 
July 1941. Accused was commissioned ~ second lieutenant in the J.:rmy of 
the United States at the Infantry s·chool, Fort Benning, Georgia., on 20 
November 1942 and promoted to first lieutenant on 27 November 1944. 
Three efficiency reports covering the year 1945 show an average numerical 
rating of 4.3 or excellent. 

' 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the 
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rights of the aocu.sed -were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the .f'iod1ngs of guilty and the sentence as approved by the 
reviewing authorl. ty and to warrant con:f'innation of the sentence. Dis
roissal is authorized upon conviction of a violation of Article of War 
ss. 

Judge Advocate 

(Sick in Quarters) Judge .Advocate 

6 
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JA.GK - CM 318130 1st Ind 

YID, JAGO, Washington 25, D. C. MAY ?. 1947 
roa The Under Seoretary of Yla.r 

1. Pursuant to Exeoutive Order No. 9556, da.ted Ma.y 26, 1945, there 
a.re transmi.tted herewith for your aotion the reoord of trial and the 
opinion of the Board of Review in the o a.se of First Lieutenant Charles 
F. Scott (0-1300719), Infantry. 

2. Upon tria.l by general oourt-martial this officer was found guilty 
of desertion for the period 6 May 1946 to 26 September 1946. No evidence 
of previous oonvictions was submitted. ~ was sentenoed to be diamiued 
the service, to forfeit all pa.y and &llowanoes due or to beoome due and to 
be oonfined at ha.rd labor at suoh plaoe as the reviewing authority might 
direot for five yea.re. The reviewing a.uthority approved the senteD.O~ but 
reduoed the period of oonfinement to two yea.re, designated the Bra.noh 
United ~tates Disoiplinary Barracks, New Cumberland, Ma.ryland, aa the plaoe 
of oonfinement and forwarded the reoord of tria.l pursuant to Article of We.r 
48. 

3. . A summary of the evidenoe may be found in the a.ooompa.nying opinion 
of the Board of Review. I ooncur in the opinion of the Board· of Review that 
tbs reoord of trial ia legally sufficient to support the findings of guilty 
and the sentenoe and w warrant confirmation of the sentence• 

• The evidence ahows that on 28 January 1946 the a.ccused was placed on 
temporary duty by s.o. No. 14, WEB TSF APO No. 513, and direoted to return 
to a. reception station in the United States for 45 days recuperation a.nd 
rest at his home in Bennington, Vermont. The order provided that officer• 

· and enlisted men listed thereon had a.greed, upon expiration of suoh tempo
rary duty, to return to their proper overseas station. The accused pro
ceeded to his home a.nd a.t the expiration of his 45 days temporary duty he 
reported to Reoeption Station No. 1, Fort Devens, Massa.ohuaetts, where 
orders .were issued direotin~ tha.t he proceed on or about J6 April 1946 to 
Camp '.Kilmer, New Jersey (Embarkee Tra.nsient Deta.ohment) reporting thereat 
not later tha.n 17 April 1946 for proper return to his oversea.a unit. The 
accused did not comply with this order but returned to his home and wired 
for e.n emergenoy leave stating tha.t his wife had been, aerioualy injured in 
an automobile aooident. A telegram was sent to him by the authorities at 
Camp .Kilmer granting & ten days emergenoy leave but directing that he report 
at suoh station not later than 6 May 1946. The telegram also st&ted that 
orders would follow by air mail. · · 

The aocuaed remained at his home until 26 September 1946 when he volun
tarily returned to duty a.t C8l!lp .Kilmer, after having been absent without 
leave for a period of four months and 19 days. He testified at the trial 
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tha.t tb reuon he a.baented himself w1 thout authority tor 1uoh pl!riod due to 
the injurie1 sustained by hia wife and the aeriou1 illne11 of hi• mother 
who wu suffering tram ohronic Jvperten1ion. No deathl ocourred in hi• 
family. The aoouaed plea.dad guilty to a.bunoe without leave but denied an 
intention to desert the 1ervioe. He averred that he.wore his uniform tor 
the entire period'of his .unauthorized absence, made application tor a· 
regular Arrey oommisaion e.nd believed that f'Lfrther order,, which he did not 
reoeive, would be mailed to him. He admitted, however, that had he received 
further ordera his oonduct would probably have been the same. 

4. At my request the Commanding Gene;al, New York Port of &nbarkation, 
·on 23 December 1946 a.ppointed a Board of Medical Officers under the provi-
1ion.e of AR 600-500 and AR 615-361 to determine the mental oondition of ac
cused. On 15 January 1947 the Board reported that in the unanimous opinion 
of the members thereof the accused was so far tree'from mental disease at 
the time of the offense as to be able concerning the offense charged to 
distinguish right from wrong and to.adhere 'b:> the right, a.nd that at the 
time of the trial he understood the nature of the prooeedings and was able 
to conduct or coop~ra.te in his detenae.· 

The accused officer entered combat in Normandy on or about 8 August 
1944 as platoon leader with the 35th Infantry Division. He has been awarded 
the Purple Heart for a wound in the leg, the Combat Inta.ntryman• a Badge 

.and five campaign star, •. It appear• that a. considerable portion of Ma 
overseas duty has been spent as an officer in labor supervision companies. 
His efficiency reports average exoellent. Acoused c0Jll8a.from a highly 
respected family a.nd enjoys a good reputation in hia community. 

It is 'fey' view that the future of th11 young officer can be uteguarded 
and the requirements of military justioe utiltied by the extenlion of 
clemency in this case. I ·recommeild that the sentenoe be confirmed but that · 
the confinement be remitted and that the torteiturea be commuted to a repri
mand and forfeiture of $100 per month of aoouaed 1 1 pay per month for 1ix 
months· and t~t the dilmhsal be suspended during good behavior. 

5. Consideration has been given to oo:mmunioations in behalf of.the 
accused from Honorable George D. Aiken, U.S .. Sena.tor from Vermont, Mr. A. 
Luke Crispe, an attorney of Brattleboro, VennontJ Mr. John P. Proud and 
Mrs. John c. Scott, Sr., of Bennington, Vermont. Consideration has also 
been given to cammunioationa forwarded by' Honorable George D. Aiken in his 
letter to the Seor3tary of War dated 15 March 1947, from the followings 
Mr. John H. Hama.n, Bennington, Vermont, Mr. Ward L. I;yons, Postmaster, 
Bennington, .VermontJ Reve.rend Norman P. Dare, Rector Chriat Churoh, Guilford, 
Connecticut, Mr. Francia J. Cone, Chief of Police, Bennington, Vermont, Mr. 
Francis E. Morrissey, Bennington, VermontJ Mr. F.dward J. Minogue, Bennington, 
VermontJ Yr. Wayland H. Loyd, Bennington, Vermont, Mr. Leona.rd w. Morrison, 
Bennington, VermontJ .Mr. Verder Elwell, South Shaftsbury, Vermont, Mr. 
Wallace E. Sabotkee, Rutlaild, VermontJ Mrs. Verder Elwell, _South Sha:tsbury, 
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Vermont, and Mr. James J. Scullary, Boston, Massachusetts. On 11 April 
1947, 1!r. James s. Holden, Esq., of Bennington, Vermont, appeared before 
the Board of Review on behalf of accused, made oral argument and filed 
brief, all of which have been consider~d. 

6. Inolosed is a form of aotion designed to carry into effect the 
foregoing recommendation, should t with your approval. 

cl4 318130 

6 Inols 
1. Record of trial Major General 
2. Form of aotion The Judge Advocate Genen.l 
3. Ltr fr Sen Aiken to SW 

dtd 15 Mar 47, w/inols 
4. Ltr fr Mr. Crispe 
s. Ltr fr :Mr. Jno P Proud 
6. Ltr fr 1~s. Jno C Scott, Sr. 

( GCllO 176, 20 May i94T)e 
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WAR DEPART¥ENT 
In the ottice of The Judge Advocate General 

Washington, D. c. 

.~ H ~. 194;·JAGH - CM 318334 !) nir,1{ 1 

UNITED STATES ) HE!DQU!RTERS COMMAND 
) UNITED-ST.lTF.S FORCF.S, EUROP.!Wl THEA.TER 

v. ) 
) Trial by- G.C.M., convened at 

Second Lieutenant GEORGE ) Frank.turt-am-Main, Germany, 
P. MOLLOY ( 0-1326420), ) 18 September 1946. Dismis-
Intantry ) sal and total torteitures 

OPINION of the BOARD OF REVIEW 
HOl"lENSTEINI SOLFI and SMITH, Judge Adv!)Cates----·--------

l. The record ot trial in ·the case ot the o!!icer named above has 
been examined by- the Board ot Revin and tb!t Board subnits this, its 
opinion, to The Judge Advocate General. · 

2. The accused us tried upon the f'ollcnring Charges and Speciti
cation11 

• CHARGE Ia Violation ot the 95th Article of War. 

Specification la· In that Second Lieutenant George P. lloll01, 
Headquarters Canpa.D1', First Battalion, 508th. Parachute 
Intantr,r Regiment was, at or near Frankfurt-am-Main, 
German;,, on or about 1 August 1946, drunk and disorderJ¥ 
in unitorm in a public place, to wit, a bus transporting 
civilians. 

Specification 2a (Finding of not guilty). 

CHARGE IIa Violation of the 96th Article ct War. 

Specification la. (Finding ot guilt:,- disapproved by- the reTi.ew-
1ng authority-). 
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Specif'ication 21 In that Second Lieutenant George P. llolley, 
Headquarters Can~, First Battalion, 508th •. Parachute 
Intant1'7 Regiment did, at or near, Frankfurt-a-Main,· 
Germ&J:11', on or about l August 1946, drunk and disorderly 
1n uniform in a public place, to wit, a bus transporting 
citllians. 

Specification 3a (Finding ot not guilty). 

He pleaded not guilty to both Charges and all Specifications thereunder, 
and was found guilty of Specification 1 o!·Charge I, and Charge I,-Speci
ficatiom 1 and 2 ot Charge II and Charge II. No evidence ot previous . 
convictions was introduced. He was sentenced to be dismissed the service 
and to forfeit all pay and aD-iowances due or to beccme due. ·'Iha review-

. 1ng authority disapproved the finding of guilty ot Specif'ication l, Charge 
II, approved the sentence, and forwarded the record ot trial far action 
under Article ot War 48. 

3 • . 'Iha evidence tor the prosecution pertinent to the approved find
ings ot guilt7 is swumarized as tollowsa 

At about 0045 houri, l August 1946 (R lS) the accused and First Lieu
tenant James 11'. Ruaeell, 508th Parachute lnfantr-, left tbe Junior Officer• 
Club, at Frankturt-am-l.'.ain and rode to downtown Frankfurt on a bua which 
,ras used tor the purpose ot transporting cbilian employeea ot the Junior 
Officers Club and a civilian club to the reaid~nce areas of such civiliaD 
empleyees (R 9, 36). 

Roee Feigenapan, a German 11&1tres1 employed at the J'lmior 0£ticer1 
Club, Frankturt-am-Kain, testified that at about 0045, l August 1946, Bhe 
entered the bua at the Junior Officers Club on her ,ra7 hane. Sbe identif'ied 
the accused as ane ot the .two otticers who entered the bu (R 9). All other 
passengers on the bua were c1T111an1. 'lbe witness etated that as 1'emale 
cirlllan emplo:rees entered tbe bus tba accused, ,mo wu st~ing near the 
door, put h1a hand under their skirts and also reached under their coat, 
and touched their breasts (R 10). In her opinion the accused was intoxicated 
(R lO), by- -.b:1.ch she means drunk (R 16). The witness further testif'ied that 
some ot the ·girl.a ,mo nre touched b,- the accused reacted by- screamµ1g and 
making angr-, remarks about his conduct (R 18). 

Engelbert Lur, a German bartendel" at the Junior Officers Club, teatif'ied 
that he entered the bus 1n question shortly after midnight a:1 l August 1946. 
He stated that two oti'icer1, neither ot 'Whcu he could identity as it n.s too 
dark (R 23), entered the bus at that time (R 19). The smaller ot the two 
(?tficers touched the Jirl.8 on their breast, as tbe7 entered.the bus and used 
nlgar language (R 20). 'lhe girls reacted dit.terent:cy- to this conducti some 
_cried, but sane aat dawn cal.m:cy- (R 20). 

Lieutenant Rwleell 'R.8 three or taur inches taller than the acoued 
(R·S). . 
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Heinrich P&ul,1', a German piano player at the Junior otf'icers Club, 
another passenger on the bus in question, testi!'ied that two officers wre 
on the bus but the witness was not able to identify them because of the 
darkness. Aa he entered the bus he heard the officers utter Tillgar words 
"like shit and such form" (R .24). 

Eltriede Scb&lk, a German civilian uitress at the Junior otticers 
Club, testified that she was a passenger on the bus in question. She cor
roborated the precgding testimoey- that t'W'O officers boarded the bua. Sbe 
identified ~be accued as the shorter of the two officer and testified that 
he put his hand under the skirts of' the girls as the7 boarded the bus and 
placed his hand on their breasts (R 28). 'fhe accused put his hand under 
the witness'• aldrt and touched her as she .left the bus (R 31). The two 
o!f'icera were cursing on the bus, .and the lfitness stated.that some ot the 
words used were "Son of a bitch, and goddam German, CClllllon genian people" 
(R 29). In the opinion ot the witness both officers 119re drunk, because 
"sober officers would not behave that way", but the witness stated that 
she could not smell liquor on them because "When I turned around I was so 
excited that I did not find arq time to notice arrr little details like 
mnelling, besides, 119 were working in the Club the whole day- and we amell 
the liquor all day long, and we are rather used to this smell" (R 31). 

Another 111.itress, Else Hildebrand, identified the accused as being 
one of the two officers on the bus, and substantially corroborated the 
testim.0117 ot the preceding witnesses (R 32-34). 

4. h testim0ll1' tor the defense is summarized as f'ollown 

Renata. Schnieder testi!'ied that she 1s a u.itress and resides at 
Franld'url-u~, Ce~ (R .36). She rode an the same bus mentioned 
and saw the two of'!icera ()11 it but did not see or hear either ot them· 
camnit arr,- ot the acts related by the other witnesses, except that one 
ot the two ot!icere did put hie hand under her dress as 1he entered the 
buil (R 37). 

First Lieutenant Francis T. Hill of accused's organization testUied 
that he bu known the accuaed 11nce their training at Parachute School 
(Dde not known), went to the Pacific Theater with accused 1n Mq 1945 
and served thre>Uih coe campaign with h1a (R 39), and that he has aerved 
with accuaed since. He has nner known accused to be in trouble before 
and rates hill •to be hig~ expert" (R 40). 

Lieutenant Colonel Jack T. Shannon ot accuaed's organization testi
fied that he baa knOWJ) accused 1ince about May 1946. During moat ot that 
time accused had serncl as an officer ot h1a battalion, where he pertomed · 

·his dutiea in an excellent lll&Mer, and was ra.ted b7 the id.tneH as an excel-
lent officer (R 41). · 
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Having been properq advised of his rights as a witness, the accuaed 
elected to rema1:1 silent (R 42). . 

-s. Specification l, Charge I and Specification 2, Charge II aver that 
the accused as drunk and disorderq 1n uniform 1n a public place 1n viola
tion of Articles of War 95 and 96. Being groasq drunk and conspicuously 
disorderly in a public place is a violation of Article of War 95 (M::K, 1928, 
par 151, p 186), and being drunk and disorderly llhlle in uni.tom. 1n a public 
place is a violation of .Article of War 96 (1£M, par 152!. and !u CM 273696, _ 
~ 47 BR 25). · 

· The testimc:my tor the prosecution sufficiently establishes that the 
accused was drunk and conspicuously- disorderly in a public place (a bus_ 
used tor the transportation of German civilians). It may be inferred f'rOlll 
the testimony of the civilian witnesses that the accused was in uniform 
since be wa1 recognized as an otf'icer. 

While it ll1&)" be said that the evidence does not show that he was 
groesly drunk, hia conduct, in taking indecent liberties with defenseless 
German women, •• a disgraceful abuse of his position of power as an of
ficer of an ars;r of occupation. His conduct 1n repeatedl1' putting his 
hands under the skirts ot female p&Hengere on the bus and touching their 
breasts constitutes a aeries of' indecent assaults. Such behavior and h1a 
use ot vulgar language in the presence of women clearly- constitutes con
duct 1m.becaning an officer and a gentleman, cognizable under .Article of 
War 95 as well aa service discrediting conduct in violation of' .Article 
of' War 96. (CK 197011, Kearne1, 3 BR 67; Cll 226357, Betett9, 15 ER 92; 
CM 230222, ·~ 17 BR 334; Cll 234558, Fielg, 21 BR 51). 

The findings of' guilt7 of' identical speciticatio• laid under both 
Articles of War 95 and 96 are·supported by' the evidence and are not im
proper as a multiplicity of' charges or as constituting double jeopardy" . 
(:McRae v Henkes, 273 Fed 108 cert. den. 258 u.s. 624, cited 1n J.t:M: 1928, 
p 224; CM 230222, ~ op cit; Cll 248104, Porter, 31 BR 137). · 

The Board ot Review is of the opinion that the record ot trial is 
legally- sufficient to support the findings ot guilty- of Specification 1, 
Charge I, Specification 2, Charge II and ot the Charges. 

6. The accused is 27 years of' age, married, and a high school gradu~
ate. War Department records show his ciTil.ian occupation to be that of an 
assistant foreman in a soap manufacturing concern. H.e was inducted on 3 
Janua17 1941, and assigned to an J.ntiaircratt Artillery- unit. He advanced 
to the grade of' first sergeant as an enlisted man. On 29 August 1944, he 
ns graduated f'rcm the Infantry- Officers Candidate School and canmissioned 
as a second lieutenant, A.nq of' the United States. He success~ com
pleted the Parachute course at the Parachute School and 1la8 assigned as an 
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instructor at that 110hool. He lett the United States on 8 July 1945 and 
arrind in Man:tJa, Philippine Islands on 2 August 1945. He was returned 
to the tTnited statea and •s later ordered to the European '!beater where 
be was aaaigned to the S08th Parachute In.tantZ"T Reiiment. 

7. Attached to the rec0%'d of trial is a recanme:odation tor clemen07 
dgned by tin members ot the coun wherein 1t 11 reconmended that thl 
eentence be canmuted to a reprimand~ auapendon tran pranotion tar ten 
1ear1, and a $100<;> tine. An usistant dei'en11 counael reoomnended that 
the sentence be camnuted to a torteiture of $500 "on the 'grounds that the 
accuaed bu an 1xoel11nt Ncord as a cClllbat soldier and officer.• 

s. The court wu legally- ·conatituted and had jurisdiction of the 
person and the otteruie. No· errors injuriousq attecting the substantial 
rights ot the accuaed were canmitted. In the opinion ot the Board of · 
Review the record o:t trial 11 legally- autticient to support the !1Dding1 
of guilty u approved by the reviewing authorit1 and the sentence and to 
warrant contirmation thereof. Dismiasal 11 mandator:, upon a cOllTiction 
ot a violation ot Article ot Wal' 9S and diemiasal and total torteiturH 

·are authorized upon a comiction of a violatim of Article ot War 96. · 
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JAGH - Cll 318134 1st Ind 

11D, JAOO, Washincton 25, D. c. MAR .L , l;i7 

TO·: The Under Secretary •f War 

1. Pursuant to Executive Order No. 9556, datei 26 :Mq 1945~ ~re 
are transmitted herewith for yeur action the recora of trial and the 
ej,inion or the Board of Review 1n the case of Second Lieutenant Ge•rc• 
P. M1»ll"1 (o-J,3264,20), Infantry'. . 

2. Upon trial D1' ceneral cwrt-aaartial this otticer ,ras .teund cuilt., 
of Hin& drunk and disorder~ in unitera 1n a pultllc place in Frankturt
&?A-Main, Geman;r, in Tiolation of Articles •f War 95 and 96 (Cq I, Spec. 
l; Che II, Spec. 2) and. cuilt;r •f aHault and •attery upon a German 
ciTilian 1n 'Yielatien of Article et War 96 (Chi II, Spec. 1). Jle eTidmc• 

. •t any- preTioua cenTictions was introduced. He ns sentencei t• N dia
missed the ser'Yic• and to .ter.teit all pq and allowances due er'te ••com• 
due. The revie~ authority' diaapproved the tinclinc• •f cuilV •.t 
Specification 1, Charc• II, involTIJll.the assau1t and ltattery, appr..-.d t.Ae 
sentence and ferwarcied t.he recera for action under .Article of War 4s • • 

3. A 11m.a17 •f the evidence "/JJq N round 1n the acco.p~ •pillion 
et the Board of Review. 'fhe Board is of the -,inion that the recerd of trial 
is lee~ sur.rieient te suppert· t.b.e .tbd1nca •f cuilty- aa appreT&d 97 the 
rniellinc authority, and the sentence and te 11a1Tant eenfir:ution thereof. 
I concur in that epi:niene 

At a•out 0045 on 1 .A.npst 1946 th• accuecl and anether e!'fice~ \earded. 
a bu llhiea was uecl to transpcart; G•man civilian emplc,ywes •t th.a Juni•r 
O!tieers Clo, Franktnrt,..aa-1'ain, Gemany, te their residence areas atter 
the cl.osinc h•ur e.r the clult. Senral "litnesaes stated that the accused ap
peared. t• N IU'lmk. He repeatedlJ' reachetl under the skirts e:t the .taale 
apl.,-eea_ aa thq ••arud the lma •r tieaeunted there.troa and al.a• att.empted 
te ttucla their ltNam. On senral eccaaiens he was heard te use· wl&ar laD
cuac• 1n the preHnoe ot the Geman wo1UI1 passencen. 

4. Attached te tile record et trial is a rec9Dllendation fer clAaenq
sicned-, tin mm•ra e.t the court wherein it u recomMnded that the se:a
tmee 'be eemuted ·te a re1riund., n111naion !r011 premotion for ten 7ear1, 
and a $1000 .tine. Anassiatant defenH ceunsel rece:me:z:ided that the sen- . 
te:z:ice N ee11111uted te a .rer.teitllr9 et 1500 •en. the creuncia that the accUHd 
has an excellent recenl aa a eeuat Hldier uul etticer.• · 

s. Ia Tiew e.t accused'• pre'Yieu creditable serrlc• uul ·a11 the ci:r
cwastance, of the cue, I reee:mead tlaat the Hntence N cen.tirmed, n.t c.... 
muted te ciiaissal an.a a repr:l&and ad that the sentence as taua cNlllUtecl 

' 
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lta can-1ed into execution iut that the pertion therHt adjwicinc clia
:aissal " 1111pended d.urinc coed IMhaTior. 

6. Incloaed 11 a fQZ"II ot acti~n de1i,ned te carr.r the t•re
c•inc recnmandation. inte ettoct should suca rocN111anclaUon meot with 
yeur apprnal. 

Cm ~18184 

THOMAS H. GRID 
Majer Goeral 
The Jmc• A.dvecate General 

2 Incl• 
1. R/T
2. Fem •t .lctien 

----------------------499--------------(GCMO. 11a. 18 )larch 1947). 

., 
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WAR DEPWMENT 
In the Office or !he Judge .Advocate General 

Washington., D. c. 

JACH - CM 318149 14 FEB 1847 

UNITED STATES ) 9TH INFANTRY DIVISION 
) 

v. ) Trial b7 o.c.K., connned at 
} Augsburg, Germany, 9 Ju~ 1946. 

Private CEXlIL M. KAV.lN.lUGH Diahonorable discharge and con
(35870123), 4016th Quarter ~ finement f'or lite. The United 
muter Truck Canpa.1J1' ) States Penitentiary' __,____________ 

REVIEW by' the BOARD OF REVIEW 
HO!TENSTEm., SOLF, and Sl4ITH., Judge Advocates ---------~---·---

l. The Board of' :Review ha1 examined the record of trial in ·the ·cue 
ot the above-named aoldiar. 

2. The accused waa tried upon the .tollc,wing Charee and SpecUicatioru 

CHARGEa Violation of the 92nd A.nicle of' War. 

Specif'icationa In that Private Cecil U. Ia.vanaugh, 4016th Quarter
master Trucking Canpany, did, at lluiiich., Germaey-, cm or about 
_30 January 1946., with malice aforethought., 1111.llull7, delib
erate~, feloniously', unla1d"ully-1 and with prmeditation kill 
om Prin.te 1-rld L. Lawton., a human being by' shooting h1a 
with a piatol. 

He p_leaded not guilt,- to., and ns found guilty- ot, the Charge am SpecUi
cation. No evidence of' a:rrr previous conrlctiona na introduced. · He ,ru 

· aentenced to be dishonorably' discharged the aenice., to forfeit all pq 
and allowancea due or to beoane due, and to be confined at hard labor tor 
the term of hi• natural lite. The reviewing authorit:r approved the ••n
tence, designated the. United State, Penitentiary., Lewilburg, PeDn97ln.nia., 
u the place ot confinement, and withheld the order directing the encution 
of the sentence purau.nt to Article of War soi. · · 

3. The Board ot Review adopta the statement of the evidence and law 
contained in the Ninth Inf'antr:, Dirlsion Judge J.dvocate' a review. 

http:purau.nt
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4. The court 11a1 legal~ constituted and had juriadiction over the 
accuaed and the ottense. No error• injuriou,~ a.fleeting the 1ubstantial 
rights ot the accuaed were camnitted during the trial. The Board ot Re-
·rtn 11 ot the opinion that the record ot trial 1a legal~ ·,utf'icient to 
1uppo:-t· the tind1ng1 ot guilty and the aentence. .A. sentence to death or 
lUe illlprisonment 11 mandator., upon a conTiction ot a violation of Article 
ot War 92. Co~inement in a penitential'1' 11 authorized by Article ot War 
42 tor the ottense ot murder, recognised aa an ottenae ot a civil nature 
and so punishable by peniten.tiarJ confinement by' Section• 273 and 275, 
Criminal Code ot the United State1 (18 USC 452, 454). · . 

Judge .ldvocate 

Judge Advocate 

Judge .Advocate 

2 



W,D,,J,A.,0,0, FormNo,8' 
. (Reviled lul7 1, 1~) WAR DEPARTMENT4 

IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, D, C. 

Board ot Review 

CM 318149· 

UN IX ED S XA XE S 

v. 

Pr-ivate CECIL ll. KA.VANAUOH 
(35870123), 4016th Quarter
ma1ter Truck Canp&JO" 

l 7 FEB 1947 

9ni.INFANTRI DIVISION 

Trial by G.C.M., CODVJned at 
Augaburg, Ge:rmany, 9 July 1946. 
Di1honorable di1cbarge and con
f'inement f'or lif'e. The United 
Statea Penitentiar,-

HOLDING by the BOARD OF REVIEW 

HOTmNSTEIN, SOLF, and SETH, Judge Advocates 

the record ot trial in ihe case ot the soldier named above has 
been examined and is held by the Board ot Review to be legally sufficient 

Private Cecil K. X&nnaugh (35870123), 4016th 

· to support the sentence. . £Jd., 
~~~·----····• Judge Advocate.-P.7-~a.........,Judge Advocate. 

. . 

. . "·· . . Jud~e Advocate. 

\ 

~-' 

1st Indorsement 

War Department, 
Wuhington 25, 

J.A.G.O. 
D. C. 

MAR l O194/ Xo the Adjutant General, 

1. In the case ot 
Quartermaster hck Cca:pau;r, 

a 
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I 

attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally sufficient to support the sentence, 
which holding is hereby approved. Under the provisions of .Article of 
War .5o½, and Executive Order No. 9363, dated July 23, 1943, ,'you now. 
have authority to order the execution of the sentence. 

2. The murder of which accused was found guilty was committed 
while he was drunk to some extent and resulted from a dispute at a bar 
in the course of 'Which a weapon was displayed and then placed on the 
bar by one of.the soldiers involved. The shot was apparently fired at 
a soldier other than the one killed. In view of the circumstanves 
it is recommended that the term of confinement be reduced to .fi'.t'teen (+5) 
years. 

,3. This office has been advised that the 9th Infantry Divi¢.on 
has been inactivated, in view of which it is recommended that War Depart
ment General Court-Martial orders be published in this case. A draft of 
such general court-martial orders is inclosed. ' 

• 4. The return to this office of this holding together with five 
copies of the published War Department general court-martial orders is 
requested. 

( CM 318149) •. 

.,----- - .... · 

THOMAS H. GREEN2 Incls 
l. Record of trial :Major General 
2. Draft oi' GCMO The Judge Advocate General 

( GCl(O, es. 13 March 1947)• · · 

::.~ 
,r, 

' .1 

''11 ~",\!, l~\. 

.·... , 

2 
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WAR DEPARl'MENT 
In the Of'tice o! The Judge Advocate General 

Washington., n.c. 

JAGH - CM 318167. 
? 1 FFB 1947 

UNITED ST.A.TES ) •UNITED STATES FOP..CES IN AUSTRIA 
) 

v. ) 
) 

Trial by G.C.M. convened at 
Vienna., Austria, 3 October 

Second Lieutenant SAMUEL W. } 1946. Dismissal 
GREEN., JR. (O-l.339353)., 
Infantry 

) 
) 

OPINION ot the BOlRD OF REVIEW 
HOTTENSTEIN, SOLF, and SMITH., Judge .ldvoc-ates 

. . 

1. The Board o.r Review has examined the record o.r trial in the case 
of the officer named above and submits this, its opinion., to The Judge
Advocate General. · · · . 

2. The accused was tried upon the .following Charge and Speciticationaa 

CHARGEa ·v1olation of the 96th Article of War. 

Specitication la In that., Second Lieutenant Samuel 1J Green, Jr., 
Headquarters and Headquarters Detachment, Special Troops., 
United States Forces, in Austria, did, at Vienna, Austria, 

, on or about 26 June 1946., wrongf'\lll;r procure Post Exchange 
rations tor the. week 24"=-30 June 1946, by fraudulently'
presenting as evidence of his entitlement thereto a Post 
Exchange Ration Card other than, and in addition to the 
one ·regularly- issued to him. 

Specification 2a In that Second Lieutenant Samuel w. Ch-een, Jr., 
· Headquarters and Headquarters Detachment, Special Troops, 

United States Forces in Austria, did, at Vienna, Austria, 
on or about 10 July' 1946, wrongfully- procure Post Exchange 
rations for ·the weeks 1-7 July 1946 and 8-14 July 1946, by 
fraudulently presenting as evidence of his entitlement there
to a Post Exchange Ration Card other than, am in addition to 
the one regularly issued to hiln. 



Specification 31 In that Second Lieutenant Samuel W. Green, Jr., 
Headquarters and Headquarters Detachment, Special Troops, 
United States Forces in Austria, did, at Vienna, Austria, 
on or about 16 July 1946, with intent to deceive Colonel c. 
Coburn Smith, Jr., o!f'icially state to the said Colonel c. 
Coburn Smith, Jr., that he had only used an unauthorised 
Post Exchange Ration Card to obtain Post Exchange rations 
on one occasion, -.bich statement us known by the said_ 
Second Lieutenant Samuel w. Green,, Jr. to be untrue in 
that he had used said unauthorize<i Post Ex.change ration 
card to obtain Post E:xcha.nge rat;tons on not less than 
two occasions• 

Specification 41 In that Second Liey.tenant Samllel T. Green, Jr., 
~eadquartera and Headquarters Detachment, Special Troops, 
United statea Forces in A.usvia, did, at Vienna, Austria, 
on or about 16 July 1946, with intent to deceive Colonel 
Benjamin B. l&ttimor, officially state to the said Colonel 
Benjamin B. Lattimor, that he had not used an unauthorized 
Post Exchange ration card to obtain Post Exchange rations 
on arr:, occasion and denied knowledge ot a Post Exchange 
Ration Ca.rd No. 018427, which statement was known by the 
said Second Lieutenant Samuel w. Green, Jr. to be untrue 
in that he had used sa.id unauthorized Ppet · Exchange ration 
card to obtain Post Exchange rations on,not less than two 
occaaiona. · 

He pleacied not guilt7 to the Charge and its Speci!ications- and was !ound 
guilty o! the Charge, guilty ~t Specifications 1, 2, and 3, and guilt7 ot 
Specification 4, eJCCept the words ~he had'" not used an unauthorized Pcist 
.Exchange ratim c&:rd to obtain Post .Exchange rations on anr occasion and 
denied," substituting therefor the words "he had no" ot the excepted words 
not guiltr, or the substituted words guilty. No evidence ot previous con-

.Tietions was introduced. He was sentenced to be dismissed the serrl~•. 
The review:Lnc authority approved the sentence and forwarded the record ot 
tri&l tor action under Article ol War 48. · 

:,. The evidence tor the ~osaoution -is substantially as tollowss 

It was stipulated by the pro'secution, the defense, and the accused 
that, pm-suant to-existing War Department directbes, each individual 
authorized to purchase at Post Exchanges was entitled to one ration al
lowanq_e per week, and that during the •eeks ot U..-30 June 1946, 1-7 July' 
1946, and 8-14 July 1946, that ration allowance included twelve packages 
ot cigarettes. 'It n.s also stipulated that the ".lnn7 Exchange Ration 
Card, European Theater" was the recognized and eatablished method ot 
controlling sale of rationed items at· l.rtq .Post Exchanges in that theater 
(Proe Ex l). 
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Ration book number 017415 -.as issued to accused on l June 1946 (R 9; 
Pros Exs 2, 3), covering the period 3 June to 28 July 1946 (R 10). No 
other book was issued to the accused for that period (R 10). On 26 June 
1946 and 10 July- 1946, the accused presented ration book number 018427 to 
the sales clerk in the Officers' Po{'t Exchange (R 12). On 26 June, he 
,ra.s issued on that book one week's ration ot cigarettes, and on 10 Ju:cy,,· 
he was issued two weekly rations of cigarettes (R 14). The sales clerk 
made a notation or the card number and the rations issued on those oc-

. casions, because it appeared to her that he was making purchases more 
than once-a week (R 15). 

Colonel Lattimor testified that, on 16 July' 1946, he called the 
accused to his office on an investigation hens making (R 16), 1f8l'lled the 
accused or his rights, and asked him whether he had arr:, knowledge of ration 
card number 017415 or 018427. The accused replied that card number 0174:lS 
was his, but that he had no lmowledge ot number 018427 (R 17). Colonel 
l&ttimor received the impression that the accused claimed he had not used 
any- card other than tba one issued to him, but could not recall the ac
cused saying that (R 17-18). Colonel Lattimer .further stated that he 
could not recall the number of' his own ration card, that he did not observe 
any marked degree of amciety in the accused at the time of the investigation 
and that ha did not think the accused had looked at his ration card before 
an8118ring the question, but could not · remember (R 18-20) ~ 

Colonel Smith testified. that, 1n earl.7 .A.ugust, he called accused into . 
his office to find out about the alleged irregularity in accused's ra\ion 
card, warned him or his rights, and the accused admitted to him that he 
had obtained a blank ration card and had ueed it. Be asked accused how 
many times the unauthorized. card had been wsed and accused stated he had 
used it once and then realizing he had been· .tooliah 1n using it, had 
destroyed it (R21). He testified that accused had not done anything 
previous to that time to bring discredit on hlmself as an otticer, and 
that be thought very hig~ of the accused,_ who 'WU always present when 
he should have been and seemed conscientious in his work. Accused did 
not seem agitated or conf'used at the ti.me o! the questioning (R 22). J,;_ 
cused said he had taken the extra card from a place where unused cards 
11ere kept (R 23). 

4. For the defenses 

The compan;r canmander, 1n whose organization accused served !ran 1 
August 1946 to the date of the trial, testified that the accused per!ormecl 
his duties with the 'troops with excellent results, and his, character had 
been excellent. He ga~e the age of.the accused as 21 (R 25). 

The accused, having been apprised ot his rights to testif'y, elected 
to remain silent. · 
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5. Specifications land 2 {Use of an unauthorized ration card}. 
The gist or the o!'!ense alleged in these Specifications is disobedience 
of standing orders. It was stipul&ted that each individual authorized 
to purchase at Aney Post Exchanges was entitled., under existing directives, 
to one ration allowance per week, and that the ration card represented the 
authorized and established means of controlling such purchases. It was 
satisfactorily proved, b.1 the testimony of the clerk responsible for 
issuing ration cards, that card number 017415 was issued to the accused 
and covered the period during which the purchases alleged in Specifications 
l and 2 were 111&de. The sales clerk in .the Post Exchange testified .that, on 
the dates alleged in the Specifications, accused made purchases on ration 
card-number 018427. · 

'lhe control of scarce items of Post Exchange supplies is vitally 
necessary to troops in the field. Not only is -it essential to good morale 
that each individual be accorded equal opportunity to acquire those items, 
but it is a matter or camnon knowledge that such supplies have been the 
basis ot much black market activitt iD ·those countries, such as Austria, 
where the instant case arose., whose citizens have far less opportunity- to 
acquire those supplies legally' than do the holders or Post Exchange ration 
cards. The issuance o!' the orders stipulated in the record 1'8.s, therefore, 
well within the province of the theater _and local commanders. llhile it 
was not shown that the accused had ever seen those orders, .the acceptance 
by him of his ration card is indicative of his knowledge thereof. It is 
therefore the opinion of the Board of Review that the record or trial is 
legally' sufficient to support the .findings of guilty of Specifications l 
and 2. 

Specification 3 (False official statement to Colonel Smith}. In order 
to support the findings of guilty o:£ this Specification, it must appear 
from the record that the accused made the false statement, knowing it was 
false, and with the intent to deceive the person to whan it -.ra.s made (CM 
262.366, Campbell, 41 BR 58). That the· statement -.ra.s made and -.ra.s false is 
uncontroverted. The proof that accused knew it -.ra.s false., and that he 
intended thereby to deceive Colonel Smith is, however, far from satisfac-' 
tory-. True., the evidence sh01JS that accused presented the unauthorized 
card on two separate occasions, however, an examination of the card issued 
to him (Pros Ex 3), reveals that no cigarettes 1f8re dra,m thereon for the 
week of 24-30 June. It was during that 1f8ek that the accused first used 
the unauthorized card, and bis statement that he had used that card onl,7 
once might conceivably- indicate that be believed he had presented his pro
per card on 26 June., This., ot course, is mere conjecture, and would not 
in itsel! fatally affect the findings of guilty. However, in his state
ment to Colonel Snith., the accused admitted having taken the card from the 
place where unused cards were kept and.admitted that he had used it to 
obtain rations' to which he us not entitled. ilthough he told Colonel 
Smith he had used the card but once, be had admitted every element o!' an 
offense. It does not appear that hens under the illpression that its 
camnission on one occasion would have been treated more leniently than the 
duplicated offense with llhich he was charged. Nor ·is there such a variance 
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in the number of times the offense was canmitted as would have lead him 
to believe that if he stated the true facts, he would be treated_ as a 
habitual offender. It does not, therefore, appear that there ns any
motive for deceit, nor acy advantage to be gained from it. Under such 
circumstances, we are of the opinion that the intent to deceive cannot 
be inferred, and the record o! trial is legally' insufficient to suppon 
the findings o! guilty of Specification J. 

Specification 4 (False official statement to Colonel Lattimor). 
The only statement by accused to which Colonel Iattimor could positively' 
testify ns to the effect that the accused had no tnowledge of a ration 
card bearing number 018427. 'lb.e only' proof that such statement was 
false, and that a,ccused knew it to be such, was the testimoni of the 

·sales clerk to the effect that accused presented that card on two oc
casions. At the same tme, accused told Colonel Lattimor tM'tOl7415, 
the other number about llhich he was asked, was the number of accused I s 
ration card. Colonel Lattimor thought, but could not remember positively', 

· that accused had identified that number 11ithout referring to the ration 
card which bore it. The wording o! Colonel Iattimor' s question to the 
accused, nno you have·aey lmowledge o! ration cards n'lllllber 017415 or 
018427?" imposed upon the prosecution the burden o! proving, not only' 
that accused had once possessed those cards, but that accused recognized 
the numbers and, when he annered the question, knew that card number 
Ol8427·was the unauthorized card·he had once held but had since destroyed. 
That burden was not met. '.the card ns issued for a period •of eight weeks, 
and it is unlikely that man.y holders of such cards would kriow the numbers 
appearing thereon. It 11111 be noted that Colonel Iattimor did not recall 
the number of his own card. Since the accused's statement involved only 
his knowledge o! the card in question, and since it was. not eatufactorily' 
proved that he possessed the knowledge he denied, it has not been shown 
that the statement was false, and it is therefore our opinion that the 
record of trial is legally insufficient to support the findings of guilt7 
of Specification 4. 

6. The accused is·21 years of age, single and a high school graduate. 
He attended the University of IDinois for two years before his induction 
1n the J.rrrr:/' in February, 1945. He attended Infantry Otfic,r Candidate 
School, graduating on l November 1945, on 'Which date he was cCllllllissioned 
·a second lieutenant, Anny of the United States and entered active duty. 

7. The Board of Review has considered the following testimony and 
cooununications pertaining to clemency: Captain G~ L. Tucker, 5th· Intantry, 
accused's immediate commanding officer from about 1 .lugust 1946 to the date 
of trial testified to the excellent performance of duties by accused and to· 
his excellent character. Attached to the record of trial is a letter dated 
7 October 1946 from Lieutenant Colonel John c. F. Tillson III, Executive 
Officer, First Battalion, 5th Intant.1"1', and another letter dated S October 
1946 from Lieutenant Colonel Harold V. Maixner, S-3 o.t First Battalion, 5th 
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Intantry, both addressed to the Camnanding General, United States Forces 
in Austria, in which each of!icer states that he has known the accused 
from about 29 July 1946, that he is conscientious and energetic in the 
performance o! his duties and that the7 rated him in the upper half o! 
the officers assigned to the battalion. Also attached to the record is 
a letter recamnending clemenq dated 10 October 1946 from Col01lel c. 
Coburn Smith, Jr., Field Artillery, Commanding Ct.ricer, Headquarters 
Special Troops, United States Forces in Austria to the Canmanding General, 
Unitad States Forces in Austria. Colonel Smith was the accuser in this 
use • 

.8. The court was legally constituted and had jurisdiction o! the 
person and the o!!enses. No errors injuriousl,y a!fecting the substantial 
rights or the accused "Were committed. In the opinion of the Board of 
Review, the record of trial is legall,y su!ficient to support the findings 
of guilt7 or Speci!ications land 2 of the Charge and the Charge, legally 
insufficient to support the findings ot guilt7 of Spedfications 3 and 4 
of the Charge, legall,y sufficient to support the sentence and to warrant 
con!irmation thereof. Dismissal is authorized upon conviction of a 
violation of Article ot War 96. 

• ~c.~~~..,...·_,.,,,.....M-w..-t.<~~"------~· Judge Advocate 

__..W.~------- 4~,__---~· Judge Advocate ........ -"'""""..,.(l..._·.... 
· On Leev!½ Judge Advocate 
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MAR.::. .i. d47lID, JMXJ, Washington, D. c. 
TOa · The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith tor your action the record ot trial and the 
opinion ot the Board of Review in the case of Second Lieutenant Samuel 
w. Green., Jr. (0-1.339353)., Intantr,. 

2. Upon trial by general courtrma.rtial, this officer us found 
guilty ot Afraudulently" using an unauthorized ration card to obtain 
Post Exchange ratiom to llhich he was not entitled on two occasions, and 

; of maJd.ng two false official statements, all in violation ot Article ot 
War 96. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service. The reviewing authorit.r approved the 
sentence and forwarded the record ot trial tor actian under Article ot 
War 48• . 

3. · A SUlll!lary of the nidence may- be folllld in the accom:paeying opin--. 
ion ot the Board ot Review. ~e Board is of the opinion that the record 
of trial is legallJ° sufficient to support the findings of guilty of the 
Charge and Specifications lam 2 alleging the fraudulent use ot a ration 
card, lecal.:cy- insufficient to support the findings of cuilty of Specifi
cations 3 and 4, alleging false official statements, and legal:cy- eu!'ti
oient to support the sentence and to warrant confirmation thereof. . I 
concur in that opinion. 

'lbe established.method of controlllllg the sale of scarce iteu of 
Post Exchange supplies in Austria ,ru by r&ti2D, cards. Such a card ws 
issued to the accused. He, however, obtained an extra, miauthorized card., 
and on two occasions used that card to purchase cigarettes at the post 
exchange • .An Inspector General, investigating the matter., asked the ac
cused if he had my knowledge of ration card n\'Ullber 017415 or 018427. He 
Nplied that card number 017415 was h1B but that he had no knowledge ot · 
number 018427 (the unauthorized card used by the accused). Later 'When 
his. commancliJl& officer questioned him about the all, pd irregulari ;,- in 
accused's ration card, attar proper wam:iJJ.g., he stated that he had. obtained 
the unauthorized card, but that atter using it once he realized he had 
been foolish and had destroyed it. Deliberate talsit,- and intent to de
cein does not convinc:ingJJ- appear. 

While it ns alleced in Specifications 1 and 2 of the Charge that ac
cused wron&f'lll.:cy- procured Post Exchange rationa by "fraudulent:cy-'f present-
in& a Poat Exchan&• Ration Card other than, and in addition to, the one 
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recu].arly issued to hi:a, it is to be noted that the.~ •.traudulent'.q11 

is here used in the sense o.t' 11'With :intent to deceive", and as a result 
thereof accused 1f'88 allond to make an unauthorized purchase, rather 
than in its usual meaning of 11 cheatin1" another. 'lbe essence or· the 
offenses lay' in the violation of the standing orders recuJ,atinc the use 
o:t the cards. 

4. Attached to the record of trial is a letter, signed b.r the 
ofticer llho prefened the charges, reccmnendinc conmutation of the sen
tence, stating that the short period of sernce o.f the accused, most o.t' 
llhi.cll was spent in processing camps, may not have been sufi'icient to 
inculcate in the accused the absolute honesty- required of an officer. 
He also suggests that the y-outh ot the accused be. taken into considera
tion. Also attached to the record are two letters, one from Lieutenant 
Colonel John Tillson m, Executive Officer, First Battalion, 5th In
t&ntr;y, and the other from Lieutenant Colonel Harold V. Jla1.xner., S-3 ot 
First Battalion, 5th Infantry-, in llhich each o.tticer states he has kno,m 
accused from about 29 July 1946 and that he was conscientious and 
energetic in the per.to.ma.nee ot his duties and each rated hia in the 
upper halt or officers assicned to the battalion. Accused'• imnediate 
o~mmanding officer also testified at the trial to accused'~ excellent 
performance or duties and to his excellent character. 

5. In view of all the circwastances of the case, the youth and ex
cellent previous record of the accused and the recomnendation of his· 
former commandin& officer, I reconmend that the sentence be confirmed but 
commuted to a reprimand and forfeiture ot one hmdred dollars of his pay 
per month for a period of three months, and that the sentence as thus 
modified be carried into execution. 

6. Inclosed is a f om o.f action d.esipu,d to carry the above recom
mendation into effect, should.,such recomnendation meet -with your approval. 

THOMAS H. GlilEJI 
Major General 

• 2 Incla The Judge .Ad:vocate · General 
i. Rec of Trial 
2. Form ot Action 

-----------\---;-----------
( OCMO 117• 31 March 1947). 
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WAR IEP.&RTMENT 
In the O.t'fi.ce o.t' The Judge Advocate General 

Washington, D.C. 

JAGN-{;M 318238 

. 
UNITED STATES UNITED STATES FORCES IN AUSTRIA ~ 

T. ) Trial by G.C~M. convened at· 
) Vienna, Austria, Z3 September 

DAVID RUELAS, a person 
serving rith the Armies 

) 
. ) 

1946. Total forfeitures and 
confinement tor five (5) years. 

of the United States without 
the territorial jurisdiction 

) 
) 

Federal Reformatory. 

of the United States. ) 

HOLDrNG by the BOARD OF REVIEW 
JOHNSON, BRACK aIXi TAILOR, Judge Advocates 

l. The record of trial in the case ot the person named above 
has been examined by the a:>ard of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation ot the 93rd Article ot War. 

Specification l: In that David Ruelas, a person serving with 
the Army of the United States without the territorial 
jurisdiction of the United States, employed by the Economics 
.D1Tision, United States Element illied Commission, Austria, 
United: States Forces in J.ustria, did, at Vienna, J.ustria, 
on or abo'llt 30 July 1946, by force and violence and by 
putting him in !ear, feloniously take, steal, and carry 
nay from the presence of Wilhelm Reichsfeld about 25 1000 
Schillings, lawful money of' Austria, property ot the said 
Wilhelm ~chsf'eld ,value about $2,500. 

Specification 2: In that Iavid Ruelas, * * * did, at the 
French Securit7 Police Station, XV Bezirk, Vienna, Austria, 
on or· about 30 July 1946, with intent to do them bc:>dily 
ham, assault Lieutenant ildo Limousen, Noncommissioned· 
O!f1.cer Roger Augris, Noncommissioned O!i'icer Emile Huard 
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and Security Agent Johann Havel by threateni.IJg them 
with a dangerous weapon, to wit, a pistol. 

CIWtGE II: Violation ot the 94th Article of War. 

Specification: In that David Ruelas, * * * did, in Vienna, 
Austria, on or about JO July 1946, knowingl;r, willfully, 
and wrongfully, apply to J:-.is own use, a truck, one-quarter 
ton, tour b;r tour, of the value in excess of fitt;r dollars~ 
property- of the United States, .furnished and intended tor 
the military service thereof. 

CHARGE III: Violation of the 96th Article or War. 

Specification l: In that David Ruelas, * * * did, at Vienna, 
.lustria, on or about JO July 1946., violate Circular Number 
10, Headquarters, United States Forces in Austria, dated 
12 February- 1946, by wrongfully- having in his possession 
an unregiste~ed pistol and ammunition. 

Specification 2: In that David Ruelas, * * * having been duly 
placed in arrHt at Vienna, Austria., on or about JO July 
1946, did,_at the French Securicy Police Station, XV 
Bezirk, on or about JO July 1946., break said arrest be
fore he was set at liberty- by proper autoority. 

Accused pleaded not guilty to all Charges and Specifications, 11as found 
· guilty of all Charges and Specifications, and was sentenced to total 

forfeitures and confinement at hard l~or for £1ve years. The reviewing 
authority approved the sentence~ designated the Federal Refomatory, : 
Chillicothe., Ohio., as the place ot confinement., and forwarded the re
cord of trial for action pursuant to Article of War so½. 

J. The record ot trial is legally sufficient to support the :findings 
of guilty of all Charges and Specifications except Specification 1 of 
Charge I, and to .support the sentence. The only question for consideration 
here is the legal sufficiency of the record of trial to support the finding 
of guilty of Specification 1 of Charge I, and only evidence pertaining 
thereto will be summarized. · · 

4. Evidence !or the prosecution, 

. Franz Netzl, an Austrian policeman., received a report that Wilhelm 
Reichsfeld had ·40 kilograms of saccharine in bis apartment (R. 18). He did 
not advise hie superiors, and had no authority to personally act officially 
(R. 21) but agreed with Franz Wudernitz, a civ.i.llan., and the accused that 
the three would go to Reichsfeld•s home •where there was a box of saccharine 
and SOll18 money * * * take the saccharine, sell it, and divide the money 



equallyfl (:a. 47; Pros. Elc. G). The trio, in a jeep furnished by accused, 
went to Reichsteld's apartment where •allegedly*** saccharine and 
money" were to· be found (Pros. Ex. G) 1 am learned he was nay. They 
searched tor and found Reichsfeld 1 and Netzel, after preliminary con
versation with Reichsfeld1 identi.tied himself as a policeman and advised 
him his home was to be searched (R. 11) • .lccuaed then d1. splayed a pistol 
and ordered Reichafeld into the jeep (R. 11). The party returned to 
Reichsfeld'• apartment and pUJ'l)orting to act under authority of a 
.fictitious search order (R. 231 35) the three searched it but found no 
saccharine (R. 11). lAlring the search accused di.splayed his pistol on 
several occasions (R. 36). Before the search was completed Reicbs.feld 
produced a suitcase containing 261000 schillings which he stated was 
his own money obtained from his bank but was unable t.o substantiate since his · 
wite bad his pass book (R. 27). Netzl thereupon "confiscated• the money1 
put it 1n a brief case, and wrote out a receipt which accused signed with 
a .fictitious name. Reichsfeld1 believing he· was dealing With a bona tlde 
policeman, released the money on the basis ot the receipt (R. 36-37; Pros. 
Ex. G) but insisted on accompanying the trio to the police station llhere 
Netzl announced he intended to take the money (.R. 121 38). He gave the 
money "nllinglyN (R. 37). All .tour lett the apartment 9nly to be ai-
rested as they were lea'rl.ng the building (R. l.3). When asked as a wit-
ness, "What were your true intentions to this money?" Netzl. testified, 
•l(y tirst thought was that if' the money would belong to us * *·* Wudernitz, 
Ruelas /;.ccuseF}, and mysel.t" (R. 12). The trio, under arrest, were taken 
to the French commandantura' s atter being disarmed. Shortly after arriTal 
at that place t"WO pistols were laid on a desk while the arresting officer 
made a telephone call. Accused •j'umped to the tabla, took the two .pistols, 
and said •Hands upl •• whereupon he escaped (Ii. l5-16J Pros. Ex. G). 

5. Eyidence· for the defenses 

The accused, having been duly warned of' nis rights, testified_
under oath substantially- as. f'ollo1r11z 

Wudernitz approached accused and advised hill •an agent• was to 
search a house for saccharine by authority ot a search warrant, and asked 
him to go along on the raid (R. 53). When he started on the raid_ accused 
though-t Netzl wae a policeman acti?Jg with tull authority in his official 
capacity. Netzl gave accused a pistol which he placed in his pocket and 
which he did not remove or use until after his arrest upon leaving the 
Reichsfeld home (R. 541 58-591 62). In carrying out the raid Netzl, 
lrudernitz and aecUBed went to the Reich.steld home, learned o! his ab
Hnce, and aearched to;r and found hi.Jlh Netzl then showed Reichsfeld 
hi• credentials, accused ordered him into the jeep in which the raidiilg 
party were traveling, and all returned to Reich8feld 1s home. There an 
unsuccessful search was made tor saccharine, during which Reichsfeld 
produced a suitcase with money in it and said •Here is ru:, money.• He 
voluntarily offered the money to Netzl who•opened the suitcase and 
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counted the money. He /_Netzl/ toid him he was from the Vienna police. 
Reichsfeld said he was going to the police station w1th him. Netzl said 
all right, he cwl.d go with him., So all of us le.rt accompanied by 
Reichsfald• (R. 56}. Accused at that time believed they were taking the 
money to the police station because it appeared Reichsfeld "was involved 
in black marketing" (R. 59). The accused said of his subsequent escape, 
"I was just excited and quick tempered about it• (R. 60). He denied ever 
making the assertion., contained in his pre-trial statement (Fros. Ex. G)., 
that the party went to Reichsfeld 1s for anything other than saccharine 
(R. ~?) • . 

6. The essential elements of robbery are: 

"* * * (a) The larceny of the property· (see proof under 
149&-Larceey); (b) that such larceny was from the person 
or in the presence of the perso~ ·alleged to have 'been 
robbedJ and (c) that the taking was by force and violence 
or putting in fear, as alleged• (par. 149,t :MCM, ,19:28). 

The essential elements of the lesser ihcluded offense of larceny 
are: 

"* * * (a) The taking by the accused of the property as 
alleged; (b) the carrying away by the accused of such 
property; (c) that such property belonged to a certain 
other person named or described; (d) that such property 
was of the value alleged., or of some value; and (e) the 
facts and cirCU!llStances of the case indicating that the 
taking and carrying away were with a fraudulent inten\ 
to deprive the owner pennanently of his property or in
terest in the goods or of their value or a part of their 
nlue• (par. 149&, MCM, 1923). · 

The actions of the accused appear clearly in the record of trial. 
He and his party went to Reichsfeld!s. home., were shown money by Reichsfeld., 
its owner., took such money., and carried it away. The manner in which the 
money 11as taken., 1. e. purporte~ as an official seizure assented to as 
such by the owner, cannot be said to have constituted ·a robbery, irrespective 
of the intent o.f' the takers., since the essential elements of .f'orce and vio
lence or putting in .f'ear are missing from the transaction. Whether the 
record is sufficient to sustain a finding of guilty of the lesser included 
offense of larceny must depend upon such inferences as to the accused's 
intent as may reasonably be drawn from the facts appearing therein. 

Olring the trial the accused sought to establish that such acts 
were, so far as he then knew., with full legal authority vested in Netzl, 
and in furtherance of the detection of Reichsfeld1s asserted black market 
activities. The following facts appear in the record which, if taken 

.•. 

4 



(185) 

alone, might be said to support such a contention. Netzl waa a police
man and, on their face, his actions might well have appeared to be ot
.t'icial. The conversation between Netzl and Reichsteld about the seizure 
of money by the fomer was held in German and it does not appear that ac
cused understood that language. Other circumstances shown by the record 
however, not only tend to negative au.ch a contention but unerringly point 
to the guilty- knowledge and felonious intent of the accused from the. in
ception o:t the u.ped:1. t.ion. Before starting on this venture accused knew 
he was to personally pro.fit 1n event it; was successful, which fact alone 
would negative ~ claim that he deemed the contemplated action official 
in all respects. In executi.Ilg a receipt for Reiohs.f'eld' s money the ac
cused signed a tict.1tious name in place ot his own to such instrument,· 
which can hardly be said to be the act of a man who then believed himself 

·· to be doing a lawful and official act 1n a lawful and official manner. 
After the arrest of the trio, the accused, instead of explaining his as
sertedl.y- honest position in the matter, made what amounts to a clear and 
final declaration ot his continued f elonioua intent by staging his 
spectacular escape from the office of the French _Commandatura. 

7. For the reasons stated the Board of Review holds the record of • 
trial legall7 sufficient to support the futd1 ng11 of guilty of Spec:U'ieation 
l of Charge I except the· 110 rds "by- force am violence and by- putting him 
in tear", legally sufficient to support the findings of guilty of all ~ther 
Specifications and Charges and the sentence. 
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" 

JAGN-CM 3182.38 1st Ind ttB 2d ·rH-, 
WD, JMJO, Washington 25, D. C. -1:JW 
TO: Commanding General,· United States Forces in Austria., A.PO 777., 

c/o Postmaster, New York., N. Y. · 

;,: ·.. 
I.~ . ""~':·. 

l. In the case of David. auel'aa, ..a person serving with the Armies 
or the United States witho11t' 'the t~al jurisdiction of the .United 
States, I concur in the forego~Ht>lcli.~ of the Board of Review and for 
the reasons stated recommend t'1~<' only ~o·:~uch or the finding of guilty 
0£ Specification 1 of Charge I ·e apfifohdr as finds the accused guilty 
of that Specification exeepti -~ wor~ 'fl-by force and violence and by 
putting him in fear.• Upon t~~o;; action you will have authority 
to order the execution of the sentence. fAt 

2. Wh,en copies of the publis~;~der in this case are forwarded 
to this office., they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of th:! published order to the record in this case, please 
place the file number of the record in brackets at the end ot the pub-

• lished order as rollowss 

(CM 318238). 

Incl THOMAS H. 6REEN 
Record or trial Major General 

The Judge Advocate General 



WAR DEPARTMENT . 
In the Office of The Judge Advocate General (187) 

V:ashington, D., c. 

Al'R 2 4 1947 
JAGQ - CM ,318258 

UNITED STA-TES ) CONTINI!:NTAL BASE SECTION 

v. 
) 
) 

U.6. FORCES, EUROPEAN THZATER 

Pri--vates First Class WALTER 
L. LAWHON (RA-.394.351.34) and 
HERBERT C. BAUM (3.3984915), 

) 
) 
) 
) 

T:t-ial by G.C.M., convened at 
Bad Nauheim, Germany, 12-13 
September 1946. Lawhon: 
Dishonorable discharge and 

both of 333d Engineer SS ') confineioont for life. Baum: 
Regiment. ~ Dishonorable dischar&e and • 

) 
) 

confinement for ten (10) years. 
Lawhon: Penitentiary. Baum: 
Federal Reformatory. 

\REVIEW by the BOARD OF REVIEW 
STERN., SCHENKEN and PARSONS, Judge .Advocates 

I 

1. The Board of Review has examined the record of trial in the case 
of the soldiers named above. 

· 2. '!he accused were tried at a common trial. 

a• 'lb.a accused Walter L. Lawhon was tried upon the following 
Charge and Specification: 

CHARGE: Violation of the 92d Article of War. 

Specification: · In that Private First 91ass Walter L. Lawhon, 
Company 11D11 , 3.33 Engineer SS Regiment, did, at or near 
Dutenhofen, Germany, on or about 17 June 1946, with 
malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one private 
Eartis Mapp, a human being, by shooting him with a 
pistol. 

:Accused Lawhon pleaded not guilty to, and was found guilty of, the Charge 
and its Specification·. No evidence of previous convictions was introduced~ 
The accused was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined at 
hard labor at such place as the reviewing authority may direct for the 
term of his natural life. The ~eviewing authority approved the sentence 
and designated the thlited States Penitentiary, Lewisburg, Pennsylvania, 
or elsewhere as the Secretary ot War may direct, as the place of confinement 
and forwarded the record of trial for action under .Article of War soi. 
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b. The accused Herbert C. Baum was tried upon the follo,ting 
Charge and Specification: 

CHARGE : Violation of the 93rd Article of War. 

Specification: In that Private First Class Herbert c. Baum, 
Company "D11 ., 333 Engineer SS Regiment did at Dutenhofen., 
Germany on or about 17 June 1946 with ~tent to commit· 
a felony, viz, murder, commit an assault upon Hildegard 
Rzypovski., by will£ulzy and feloniouszy shooting the 
said Hildegard ltvpovski with a pistol. 

N.B. At the trial the court with the. consent of defense 
counsel for accused Baum amended this specification by 
changing the spelling of-Rzypovsk! to Rzypovsk;I., and 
inserting thereafter the words "also known as Hildegard 
Paul. 11 (R. 52). · . · 

Accused Baum pleaded not guilty to., and was found guilty of, the Charge 
and its Specification. No evidence of-·previous convictions was intro
duced. The court sentenced the accused to be dishonorabzy discharged the -
service, to forfeit all -pay and allowances due or to become due, and to 
be confined at hard labor at such place ~ the reviewing authority- ms:y
direct for twenty (20) years. The reviewing authority approved the sen
tence but reduced the period of confinement to ten (10) years, designated 
the Federal Reformatory-, Chillicothe., Ohio, or elsewhere as the Secretary 
of War may direct, as the place of confinement and forwarded the record of 
trial for action m1der Article of War 5<>½-. · 

3. Evidence for the prosecution. In June 1946 Company "D" 333rd 
SS Regiment was located at Yfetzlar, Germany (R. 8). About a mile and 
one-half to two miles from camp was an enlisted men• s club in a town named 
i:auncholzhausen (R. 13). A short distance beyond Muncholzhausen ,and far
ther awa:y- .from the camp there was a little village named Dutenhofen where 
colored troops were stationed (R. 17; 19). 

. 
On Saturday evening., 15 June 1946, accused Lawhon, accused Baum, and 

Private William Morris, all members of Company "D11 ., went to the club 
(R. 17). Later, according to the testimony of Private Morris, the three 
of them walked towa;-d Dutenhofen and met two colored boys., apparentzy 
drtmk., coming up the road. One negro had a long knife and the other said he 
had a gun (R. 17). The negro said that ii' any of the three men was .from 
the south they would kill them or cut them up (R. 17). The two accused and 
Morris then made arrangements to come back and meat the nagroes on Monday 
night (R. 17). 
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On Sunday., 16 June 1946, accused Lawhon told Private First-Class 
Brooks McDanie:}.., another member of Company 11D11 ., that he (Lawhon) ·had some 
trouble with two or three colored troops and he told them to meet ac
cused Baum and ·him back there Monday night (R. U, 13). 

At 6:.30 p.m. on 17 June 1946 accused Lawhon came to the room of. 
T/5 Clifford H. Case in the company barracks and asked him for a .45 
caliber automatic pistol which had been_previously issued to Case and 
which bore serial number 993299 (R. 10., 1,3). Vfuen Case didn't anS198r, 
accused tawhon then asked him if it was loaded and the witness replied 
· "No." {R. 9., 10). Case left the gtm lying on the table (R•.-U) and 
the next time Case saw the gun was at about l0tOO a.m. on 18 _June 1946 • 

. At that time there were no rounds in the chamber but the magazine had •
six rounds in it. Case cleaned the pistol (R. 10). He had no lmowledge 
of the whereabouts of the pistol from the time he saw it in the evening 
until the next morning (R. 11). Over the objection ot defense counsel 
for accused Lawhon that no basis for connecting the gun with accused 
Lawhon had been established., the gun was received in evidence as Prose-
cution's Exhibit "111 .(R. 10). · · 

Private First Class McDaniel testified that about 7:00 on the even
ing of 17 June 1946 accused Lawhon, accused Baum, Private Morris and he., 
together with three girls., 'Went to the club (R. 1.3., 14). Accused I,awhon 
had an P:rrrry .45 caliber automatic similar to Prosecution's Exhibit "1" in 
his pocket. They were all drinking and Lawhon gave ?f.cl)aniel a long three
bladed pocket knife and said ncome on and go with~, * * * Kill a few 
negroes and cut their heads off. * * * Come go with us. * * * We 111 kill 
the negroes 1.f you will cut their heads off." (R. 14). The witn~ss stated 
that he was not quite sure whether accused Lawhon was serious or joking., 
or whether 11it was the whiskey talking" when he made the above statement 
(R. J5., 16). Lawhon was •half to three-quarters drunk" at the club. The 
witness kept the .lmife for about thirty minutes., then returned it to ac
cused Lam,on and went back to his company (R. 15). V1hen lfcDaniel saw ac
cused Lawhon on his post walking guard at ,3:00 a.m. the next morning he 

- "acted like he was pretty sober." (R. 16). 

Witness--Private William J. Morris was with accused Lawhon and ac
cused Baum., at the club on the night ot 17 June. Morris ns carrying a 

/ .38 gun in his boot; accused Lawhon told him he had a .45 gun and ac-
cused Baum told him he had a •.32 gun (R. 18). At 10 :15 p.m. Morris., ac
cused Lawhon and accused Baum left the club and walked toward the place 
they had met the colored soldiers on the previous Saturday night (R. 19). 
The three or them stood under a tree at the side or the road (R. 23). 
A colored boy and a girl came along. Accused Lawhon walked out on the 
road and stopped the boy. Morris was two or three steps behind accused 
Lawhon and accused Baum was a couple steps to the left of Morris. Accused 
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Lawhon asked the colored soldier where he was going and the latter re
plied that he was walking his girl home (R. 19, 2.3, 24). It was mis,ty 
and raining and the witness could not see the negro but he saw "some kind 
of white dress or something white 11 about a step to the right of the place 
where the mants voice came from (R. 23, 25). Witness then heard a "crack 
fira 11 from where Lawhon was standing in front of him, heard a groan or 
two and then something fall (R. 20, 23, 24). After this shot was fired 
the girl started.to run and Morris heard a "crack fire" oft to his left 
within a couple steps (R. 21, 22). Accused Baum was standing to his · 
left (R. 20, 22). After that i.iorris and the two accused went back to camp 
and while in route accused Lawhon said something like "what did the negro 
sa;y after I shot him?11 (R. 20, 21). Th~ arrived at camp aboui 12 :oo 
midnight and thereafter Morris saw Lawhon clean a .45 caliber Arm:, auto-

• matic similar to Prosecution's Exhibit 11111 {R. 22). Morris admitted on 
cross-examination that ha had been drinking bear, was probably- drunk~ and 
was so excited he didn't know exactly- what did take place (R. 24, 25)• 

Hildegard Paul, whose single name is Hiidagard Rzypovsl<y, testified 
that on the night of 17 June 1946 she went to, a dance at Dutenhofen wit,h a 
colored soldier named Mapp (R. 26). At about quarter past or half past 
10 :oo she and Mapp left the dance and on the way home met three soldiers 
on the street between Dutenhofen and Jiimlcholzhausen whom she couldn't : 
recognize because it was dark and misty (R. 26,; 28). One of the three white 
soldiers talked to Ma.:,>p and 1:lapp answered but she couldn I t understand what 
was said (R. 27). . Then the soldier 'Who was in front of Mapp fired a -shot 
and :Mapp fell to the ground (R. 27). Lnmediately- after Mapp fell dO'Wll CR.30) 
the witness was shot in the right thigh (R. 27). A{ter she was shot she 
ran to the motor pool at Dutenhofen to call the guard (R. 27). At Giessen 
she received medical treatment (R. 28). On cross-examination she testified 
that she didn 1t know whether %pp had in his possession that night a lmife 
or gun, but that he didn I t place his right hand on his hip pocket imme-

. diate'.cy" prior to the time the shot -was fired because he had her pocketbook 
in one of his hands (R. 29, ,'.30). Her injuries weren•t very severe and she 
left the hospital without authority after three days (R. ,'.30). 

Lieutenant Ronald Middleton was the commanding officer of the 3420th 
Quartermaster Truck Company at Dutenhoi'en, o.f'_ -which the deceased Mapp was 
a member (R• .'.31, .'.32). On the evening of 17 June 1946 he heard about a 
shoot,ing after meeting a girl in the motor pool who had been shot and he 
want down the road approximate'.cy" 150 yards toward Muncholzhausen and at 
about 10:45 ~.m. ,(R. 32) found Eartis Mapp lying on his back on the side 
of the road lR. ,'.31). He was moaning and had a bloody wound on the left 
center of his lower abdomen· (R. 31, .'.32). Witness put him and the girl in 
a jeep, sent them to the ,'.388th Station Hospital at Giessen and notified the 
CID (R. ,32). The next morning on 1g June 1946 near the spot where Private , 
Mapp had been picked up the .witness found a .45 cartridge case empty and a 
smaller case which he put in his safe and later turned over to a CJD agent 
(R. 34, .35). 
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It was stipulated between the prosecution and defense counsel and 
accused Lawhon that if Captain Edwin G. Bovil1 ~C, were present he 
would testify und~r oath that: · 

"That he was on duty at the 388th Station Hospital, Geissen1 
Germ?IlY on 17 June 1946 and he saw and examined Pvt. Eartis 
(Nlitt) Ulapp 440673071 3420 QM Truck Company when Mapp was brought 
to that hospital at 2340 hours on 17 June 1946. At that time 
Uapp was suffering from a bullet wound in the left upper 
abdomen and 1,app died at 2400 hours 17 June, 1946 as a direct 
result of that bullet wound. 

f* * * 
"The bullet was located subcutaneously in the region de

scribed above. He removed the bullet and gave same to CID 
Agents ..leredith H. Baker and Hurford .R. Ro"i'IQ. 11 (R. 33; Pros.Ex. "211 ). 

It was further stipulated between the prosecution and defense counsel and 
accused Baum that if Dr. Nusselt, a German doctor of medic:!ne, were 
present in court he would testify under oath that "Mrs. Hildegard Rzypovsl<y' 
of Muncholzhausen1 suffered from a gunshot wound which perforated the rump 
without injuring bones, nerves or blood vessels. On leaving the hos-
pital the wounds looked all right. Treatment in the hospital from 17 June 
1946 to 20 June 1946, and patient left the hospital without authoriza-
tion." (R. 34). · 

CID agent Rowe made an official invest:f.gation _of the matter 60~ ' 
mencing 17 June 1946 (R. 36). After fully e"xplaining his. rights under 
the 24th Articie of War he and agent Baker obtained a statement from· ac
cused Baum, in which the witness testified that accused Baum said: 

11 He, Lawhon and ilorris had been in the town of Muncholzhausen 
on the Saturday night preceding this shooting incident in 
Dutenhofen. After their club had closed, they were on the 
street with their German girls. Two negro soldiers, who al)
parently were drunk, came along, one of them arme~ with a 

.. knife, the other said he had a pistol. Then these negroes 
told these three men if any of them were from the south they 
were going to cut them up or kill them. I am not sure of the 
definite words. On Monday night, 17 June, these three men, 
Lawhon, Baum. and .i.iorris, went to their club in Muncholzhausen. 
Shortly after 10:00 o'clock, the three of them started walk
ing down the road toward. the next tol'lll. iihile they were 
walking along this road,· they met a negro soldier and his 
girl. Lawhon approached the man, asked him a question which I 

• don•t believe was included in the statement, and the negro 
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answered. Lawhon pulled his g,m and fired at the negro. 
The German girl turned around and Baum fired at her with a 
.32 automatic he was carrying at the time. ( R 40) * * * 
That it was not until he became excited that he pulled the 
trigger of the pistol * * *" (R. 46) • 

Rowe received from Lieutenant .w,iddleton a .•45 cartridge case and a 
7.65 cartridge case, both empty, which ha turned over to the 27th CJP 
Laboratory at Frankfurt (R. 41). He received from Dr. Bevil of the 
388~ Hospital a .45 caliber slug which was placed in a round pill box, 
identified by noting the name of the victim and put in a large crate 
with forcy-one (41) .45 pistols, locked SJii.d turned over to CID agents 
Longley, Fliris and one other agent for delivery to the 27th CID Labora-
tory for testing <R. 41, 47). . · 

Over the objection of defense counsel for accused Lawhon; Armand 
Fliris, an agent of 27th crD, who had been sitting in the court room 
during the trial under no expectation that he ·would be called (R. 48) 
testified that in company with ~ants Longley and Schreibman, he was at 
headquarters of the 333rd Engineer Regiment at Dutenhofen and said agents 
received a large locked box which the wimess presumed contained pistols 
and which the agents turned over to Captain Bird, Commanding Officer, 
CID Laboratory, Frankfurt (R. 48, 49). 

Captain George R. Bird, Commanding· Officer, 27th CID Laboratory, 
Frankfurt, an experienced ballistics man, received from agents Longley, 
Fliris and Schreibman on 19 {une 1946 a box containing 41 pistols 
caliber .45 and an envelope with a bullet and cartridge case (R. 44, 45, 
50). Mieroscopic comparison test made by the witness between the bullet 
and cartridge case above mentioned, admitted in evidence as Prosecu
tion's Exhibit 11 311 CR. 44, 50, 51), and a test bullet and cartridge, 
admitted in evidence as .Prosecution's Exhibit 11411 (R. 45, 51), fired by 
the witness from U. s. pistol 993299 ·(Pros. Ex. 11111 ) disclosed from the 
identical barrel signatures, striations and breach signatures that the 
former bullet and cartridge case (Pros. Ex. 113 11 ) could not have been 
fired from any other weapon than u.s. pistol 993299-(R. 46). 

4. Evidence for the Defense. After the law member had full¥ ex
plained their rights as witnesses, including an explanation that any 
allegations of either of the accused made in an unsworn statement cannot 
be considered against the other accused, each of the accused elected to 
make an \lllsworn statemant (R. 56) • · · 

Accused Lawhon made-the following oral unsworn statement: 

• 
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"Q. Will you tell the court in your own words just what ·hap
pened on the night of 15 June. 

A. We· went down the road to a little town where the club was, 
went down the road and two negroes stopped us and one of 
them grabbed me by the collar. He had a big long knii"e about 
that long in his hand. Told me he was going to cut my guts 
out if I was from the south and anybody else. I f:inal'.cy 
talked him out of it. He pulled out a big knife, told me he 
was going to jab me with it, and I talked him out of it. 
Final'.cy went on down the road. We went on back to our 
club, to camp. 

11 Q. Tell the court what happened on Monday night, 17 June. 
A. Me and l.lorris and Baum went to the club and we went from 

there, went down the road where we met••• 

11 Q. What did you do in the club? 
A. Drank some beer. 

11Q. Do you know how much? . 
A. No, I don't exactly know how much I drank. 

"Q• Were you and the other people ·armed when you left the club? 
A. Yes, sir. 

11 Q. Wl-zy- were you carrying weapons? 
A. . We were afraid they might jump us like they did the night 

before. 

11Q. Tell the court what happened when you ran into the deceased 
Mapp? . 

A.• . I walked up ·to him and asked him was he one or the gu;ys that 
jumped us the other night. He said, ' 1No, it wasn 1t me.• 
He jumped back and made a quick move with his right arm like 
he was going to. draw a weapon. I pulled my gun and shot him. 

"Q. At the time you were talking to Mapp and you said he made 
this movement ldtl~h you took to be a threatening gesture, 
were you drunk at that time? 

A. I was feeling pretty good. 

11Q. You remember what happened? 
A•. Yes. 

11Q. You had some beers? 
A. Yes, sir. 
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."Q. But you were in control of your faculties so that you re-
call what 1:ou are relating to the court? 

A. Yes, sir, recall. 

11Q. How many times did you fire your pistol? 
A. Once, sir. 

I \· , 
11Q. Tell the court whether or not you went over to Mapp after 

you shot him. 
A. No., sir., I did not go over. 11 (R. 57., 58). 

Accused .Baum made an unsworn ·oral statement., the pertinent portions. 
of which are substantially as follows: That on Saturday night, 15 June 
'1946:, he, l:lrivate Morris and accused Lawhon went to the club where., be
tween 7:30 and 10:30 p.m • ., they had 11quite a few beers. 11 (R. 60). They 
left the c+ub and walked down the road with some girls., meeting two 
colored soldiers dressed in On 1s who without BirY' threat :f'rom accused 
Baum.1s group said to t:ti,e whole group that 11 they would cut oU2: guts out if' 
we was :f'rom the south11 (R. 60); that one of the negroes who had a long 
lmife about the size of a bayonet grabbed accused Lawhon by the collar ot 
his shirt., held the knife pointed at him and threatened to kill him (R. 61); 
that the negro who had the knife said he. also had a .32 caliber revolver and 
the other negro had a ;32 revolver (R. 61); that on the evening of Monday., 
17 June 1946., accused Baum., Private .i.iorris and·accused Lawhon went to the 
club again :f'rom 7:30 to 10:30 with their girls; that they were· armed that 
night because "we wanted. to take these girls home., and Tl8 had to go past 
the colored troops. We figured they would gi'iie us some trouble and we 
would use the weapons _to protect ourselves." (R. 61., 62). · They :intended to . 
take the girls home but the girls went back to the compairY'; they (accused 
Baum., i'rivate iJlorris and accused Lawhon) then walked down the road and 
came across a colored soldier .and his girl; it was ~ark; Lawhon walked over 
to the colored soldier and asked him if he was the same soldier who·stoP:. 
ped him on Saturday night and give him trouble; accused ·Baum was three· 
paces from accused Lawhon during the conversation; accused Baum had never 
seen the girl before (R. 62., 63); all of a sudden accused Baum heard a 
shot bet\'18en accused Lawhon and the colored soldier but did not lmow who had 
_shot whom (R. 63); he heard no outcry "or scream, or saw or heard a body 
fall; after the shot he heard a noise and took out his pistol because he 
didn t t know 11who was shooting at who11 and thereupon shot in the direction 
of the noise; he shot in that direction because he 11was :f'rightened tor one 
thing., and when the shot was fired (he) figured it might scare the · 

· (colored) guy away.it (R. 63., 64); that he had no intention to kill St1Yone 
but fired his pistol to scare the colored soldier away father than have 
him shoot again "if it was Lawhon was shot at;" he had ·seven shells in his 
pis'bml but fired only one (R. 64). · 
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5. a. Accused Lawhon. 

Murder is the killing of a human being with malice aforethought 
and without legal justification or excuse. The malice may exist at the 
time the act is committed and may consist of knmvledge that the act 
which causes death will probably cause death or grievous bodily harm 
(MClif, 1928, par. 14~ pp. 162-164). The law presumes malice where a 
deadly weapon is used in a manner likely to and does in fact cause 
death (l Wharton 1s Criminal Law (12th Ed. 1932), sec. 426, pp. 654-655), 
and an intent to kill may be inferred from an act of accused which mani
fests a reckless disregard of human _life (40 CJS, sec. 44, p. 905, sec. 
792, pp. 943-944). . 

The proof required to support a finding of guilty is laid down in the 
Manual for Courts-1iartial as follows: 

"(a) That the accused killed a certain pe~§on named or 
described by certain means, as alleged (this involves proof that 
the person alleged to have been killed is dead; that he died in 
consequence of an fujury received by him; that such injury was 
the result of the act of the.accused; and that the death took 
place within a year and a day of such act); and (b) that such 
killing was with malice aforethought" (k.JCIJ, 1928, par. 148a, p. 164). 

The evidence in this case is conclusive·and undisputed that'the ac-
cused Lawhon shot Private Eartis ;Japp in the abdomen vrith a .45 caliber 
A:rrrry automatic pistol and that m.app died about two hours later as a direct 
result of this gunshot wound inflicted by accused Lawhon. That accused 
Lawhon acted with malice aforethought is established by evidence that 
Lawhon on the evening of the shooting procured a gun and :invited other 
soldiers to go along and "kill a few negroesn·; after drinking enough to 
"feel pretty good" and in company with two other anned soldier companions,· 
he thereafter proceeded do-wn a road which us in the opposite direction 
from his camp, lay in wait behind a tree, accosted the first negro who came 
along, and upon being assured by the negro that the latter was only tak
ing his girl home and was .not one of the negroes who had given accused 
Lawhon trouble the previous Saturday night, deliberately 'shot him. In 
his unsworn statement accused Lawhon asserts in effect that ha shot in 

· self-defense when deceased moved his right arm like he was going to draw 
a weapon. The record is devoid of any other·suggestion _that deceased 
Mapp was in any way an aggressor. The proof leads to a reasonable con
clusion that he was a stranger to accused Lawhon and was peaceably walk
ing down a public roai with a German girl. There is no evidence that de
ceased had a gun or.other weapon on his person and the witness Hildegard 
Paul stated that deceased had her pocketbook in his hand at the time. 
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Under such circumstances the court was justified :In lending little 
credence to the implication from the testimony of accused Lawhon that he 
acted in self-defense. Nor would any asserted provocation from the 
encounter of the previous Saturday night furnish cause for self-defense, 
as by accused-Lawhon 1s own statement the deceased disclaimed any con
nection with the previous episode and there had been more than ample 
"cool:!ng off'' time between the two occurrences. 

b. Accused Baum. 

An assault with intent to murder is: 

"***an assault aggravated by the concurrence of a specific 
intent to murder; in other words, it is an attempt to murder.
* * * ~'1here the intent to murder exists, the fact that for 
some reason tinknO\'IIl the actual consummation of the murder is 
impossible by the means employed does not prevent the person 
using them from being guilty of an assault with :Intent to com
mit murder where the means are apparently adapted to the end 
in view. * * * where a man fires- into a group with intent to 
murder someone, he is guilty of an assault with intent to 
murder each member of the group. 11 (hlCM 1928., Par. 1491, p. 
178, 179). 

The proof required to support a finding of guilty is laid down in 
the Manual for Courts-Martial as follows: 

"(a) That the accused assaulted a certain person, as 
alleged; and (b) the facts and circumstances of the case 
indicating the existence at the time of the assault of the 
specific intent of the accused· to murder * * *" (l.CM 1928., 
Par. 1491, P• 180). . 

There is ample evidence in this case from which the court might 
find that' accused Baum committed an assault upon the person of Hildegard 
Paul by firing a .32 caliber pistol in her direction and that the bullet 
struck and injured h3r.' At the conclusion of prosecution's case the 
defense moved for a verdict of not guilty on behalf of Baum on the theory 
that no intent to murder was shown. The only question requiring close 
examination., therefore., is whether at the time of assault accused Baum 
entertained specific intent to commit murder. J.ialice aforethought may 
exist when there is an intention to cause the death of or grievous bodi~ 
harm to any person whether such person is the person actually killed or 
not; or when there is knowledge that the act which causes death will 
probably cause the death of or grievous harm to any person (J.tM 1928, 
par. 148, p. 163, 164). It is undisputed that accused Baum was present on 
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the Saturday night of 15 June 1946 when the two negroes assertedly 
threatened accused Lawhon, accused Baum and Private Morris and .was a 

.parcy- to the joint plan to !eturn to the place on 1bnday, 17 June for 
the apparent purpose of revenge. It is admitted that accused Baum armed 
himself with a •.32 caliber .Pistol and was present at the club drinking 
with the others shortly before the shooting when accused Lawhon asked 
Private ii.cDaniel to join them to "kill a few negroes. 11 There is no m
dence that accused Baum protested to this 9bjective. His subsequent 
conduct in joining accused Lawhon and 1,Iorris and firing at a range of 
four or five paces in the direction of v.ilat he must have :lmown was a 
human being, whether negro or white, indicates that he continued as a 
co-partner in the enterprise to the final overt act of attempting to 
complete the design. That his aim was faulty resulting in injury rather 
than death is a circumstance fortunate for the German girl but not one 
from which accused Baum may negative intent to kill. Accused Baum was · 
not threatened or provoked by anyone. The assault was unwarranted. 
The court might have given more weight to his unsworn statement that he 
shot to "scare the gtI'./' 11Way11 had his pistol been fired in the air rather 
than at body level. '\'lhile it is· true that acting on an impulsive moment 
does not show deliberation and premeditation sufficient to warrant con
vic_tion of the crime of murder (l Vlharton' s Law., p. 6,32), yet where, as 
here., the circumstances show that accused Baum armed himself and ac
companied accused Lawhon with the purpose of killing someone, or some one 
of a class of people., we feel a sufficient show:ing of intent is spelled out. 

6. a. The record indicates that accused Lawhon is 20 years old, 
was born in Missouri., and is the youngest of five -children. After his 
mother's death in 19.36 and his father's in,19.38 the family seems ·:to have 
grown apart. Accused Lawhon completed the second grade in school. Prior 
to joining the A:rnzy- he worked as a farm laborer. He has never been mar
ried. The only time he was arrested in civilian life was for fighting., 
for which offense he spent four days in jail. He was inducted into the 
Arm:, on ,31 March 1945 and was sent overseas on 20 April 1946. He has been 
assigned as a guard during most of his. term. The highest rating he 
achieved was a Private First Class. 

b. The accused Baum is 19 years old, was born in Pennsylvania., 
and is the ·next to the youngest of 10 children. He completed the seventh 
grade and left school because he did not like it. Prior to joining the. 
Arrrr:f he worked for a paper mill for two years. He left this position !or 
Arroy service. He was never arrested in civilian life. Accused Baum was 
inducted into the A:rrrr;r on 14 May 1945 and sent overseas in March 1946. 
His Arrrr:, assignment has been.ps kitchen police. The highest rating he 
&ehieved was a Private First Class. He has never been court-martialed be
fore. 
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7. The court was legally constituted and had jurisdiction of 
the persons and subject matters. No-errors injuriously affecting the 
rights of either· of the accused nere committed during the trial. For 
the reasons stated the Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentences. · A sentence of ,death or life imprisonment is man
datory upon conviction of a violation of Article of War 92. Confine
ment in a penitentiary is authorized by Article of War 42 for the . 
offense of murder, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement by sections 273 and 275,·criminal 
Code of the United States (18 USC 452,454). The offense of assault 
with intent to commit murder is punishable under the Table of Uaximum 
Punishments by dishonorable discharge, total forfeitures and confinement 
at hard labor for not more than twenty years. 

-~.,..._,._a:;~=------::;. _-==-z·:.=·::;.._._,Judge Advocate~·~Qr..;,,,,,·....-..~i.=.-· 

.;J~~·~~·~~~-!!..:·~=~~-~~~-i-!::::~~-=-~..i:;~.-====:....,Judga Advocate 

-~--·___r_._,~~"-~ ___...··-/~--"-. _,,Judge .Advocate 
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WAR DEPART1.IB:t.T 
In the Office of The Judge Advocate General 

Washington, D.c. 

JAGN-04 318264 

UNITED STATES 

v. 

) 
)

. ) 

'WFSTERN BASE SECTION 

Trial by G.C.M., oonvened at 
) Paris, France, lO and 11 Octo

Tecb.nician Fourth Grade ) ber 1946. Brown: Dishonorable 
THOMAS M. BRCJIN (33819381), ) discha~e and confinement for 
532nd Port Company, USFET, ) twelve (12) years. Penitentl.ar,-. 
and Private HARRI TAYLOR, 
JR. (34135161), 525th Port 

) 
) 

Taylor: Dishonorable discharge 
and confinement tor five (S) 

c~,. 397th Port Battalion, ) years. Penitentiary•. 
tm'ET. ) 

-----·--
HOLiltNG by' the 'BOARD OF REVIEW 

JOHNSON, !RACK and TAYLOR, Judge Advocates 

---·----
1. The record of comnon trial in the case of the soldiers named 

above has been examined by the Board of Review and as to the accused 
Brown is held to be legally sufficient to support the sentence. The 
remainder of this holding refers only to the accused Taylor. 

2. The accused Taylor was tried upon the ·following Charges and 
Spec:l.f'icat.ions: 

CHARGE I: Violation of the 93rd Article of' War. 

Specif'icat.ion 1: In that Private Harry Taylor, Junior, 525th 
Port Compaey, United States Forces., European Theater, 
in conjunct.ion with Technician Fourth Grade Thomas l(. 
Brown, did, at Marseille, France, on or about 6 July 
1946, by force and violence and by putting them in fear, 
feloniously take, steal, and drive away fran the pre
sence of Private First Class Harry J. Authement, and 
Private First Class Benny Schyll, a 2½ ton 6x6 truck, 
value of more than fifty dollars ($50.00) ·property of 
the United states furnished and intended for the 
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military service thereof. 

Specification 2: (Finding ot not guilty). 

CHARGE II1 Violation or the 94th Article 0£ War. 
(Finding or not guilty). 

Specifications (Finding or not guilty). 

The accused pleaded not guilty to all Charges and Specifications. He 
ns found guilty of Specification 1 of Charge I, and Charge I, not 
guilty 0£ all other Specifications and Charges, and was sentenced to 
be dishonorably discharged the service, to !or!eit all pay and all.owames 

. _due or to become due, and to be c.onfined at hard labor at such place as 
the reviewing authority might direct !or five years. The renewing 
authority approved the sentence, designated the United States Penitentiaxy, 
Lewisburg, Pennsylvania, as the place of confinement, and forwarded the 
record ot trial for action under Article of War so,. 

· 3. Evidence tor the pro secutiop 1 

On the evening or 6 July 1946 accused Taylor and Brown, ac
companied by .Miles Mionnet and Bidon&>, were going to a festival. At 
a point near the •old Port" of Marseille the two women •nagged• a truck 
to ask a ride !or the par-cy.. .A.s the truck stopped accused Brown jumped 
on the running board, presented.a pistol and ordered the driver and hi• 
companion ott. They got out and Brown drove ott in the truck leaving 
Taylor, the t'M:> women, the truck driver and his companion in the street. 
The driver and his companion went to .f'illd a policeman and Tqlor and.. the 
two women departed !or St. __.Antoine by tram (R. 52-53; Pros. Exa.·J. and B). 
When Taylor arrived at St. Antoine Brown appeared there with the truck 
(R•. 53; Pros. Ex:. B) whereupon, as stated by Taylor: . 

•* * * I. triad to get him /jrowi} to place the trk. Sat. 
Night so be told me No I have a good plac:e 110 we goes to-
Blvd Villa and he parks the t:rk. arxi ~ old Broken gate . 
with the l'actory all Boubed down so we gets out and goes 
to get a. Jack when we came back the m.p. 1 s were there. 
So we did not go to the trk * * *" (Pros. Ex. B). 

Accused Taylor, in a pre-trial statement which was admitted in 
el'idence as Prosecution's Exhibit B, stated that he mat Thomas Brown about 
10 June 1946 at which meeting the !oll09Jing conversation took place be- · 
tween th8111: 

•* * * He passed and said, 1Hello man, what do ;you know1 
What are ;you doing tonight. 1 I said, 'Nothing'. I asked. 
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him, "What out.tit ;you i'rom? 1 He says, 1I'm from no out-
.tit. I 1m just like you. 1 And then he asked me, 1Say., 
do you know where we can pick up something tonight?' and 
I says, 1No not tonight. 1 Brown asked me, 1When you find 
something coma and get me and let me kn01r 1 * * *" (Pros. Ex. B). 

4. Since the testimony ot accused Taylor, ani of other defense 
witnesses., in no way strengthened the prosecution's case a:rry resume 
thereat is omitted. 

s. While it may be said that a suspicion is raised that accused 
Taylor yas to some extent implicated in the disposal of the fruits of 
the offense alleged., as an i.coessory atter the fact, there is no legal 
evidence 1n the record from which any reasonable fnf'erence may be drawn 
that he is guilty of robbery as alleged (Sees CM g_l.2505, ~ 10 m 
244J Cll 316052, Elmore (1946); CM 316m, King et al, (1946)). 

6. For the Nasons stated the Board of Review holds the record o:t 
trial legally insut.t'icient to support the firxiings ind sentence as to ac
cused T~lor. 
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FEB 13 1947 

JAGN-CM 318264 1st Ind 
wn; JAGO, Washington 25, n. c. 
TO: Commanding General, Western Base Section, APO 513, c/o Postmaster, 

New York., N. y. 

l. In the foregoing case of Technician Fourth Grade Thomas l(. 
Brown (33819381)., 532nd Port Company, USFET, and Private Harry- Tqlor 
Jr. (34135161), 525th Port Company, 397th Port Battalion, usm, I· 
concur 1n _the holding by the Board of Review and for the reasons therein 
stated recommend that as to the accused Taylor the findings of guilty 
and tha sentence be disapproved. Upon disapproval of the findings of guilty
and the sentence as to accused Ta;ylor you will have authority to order the
execution of the sentence as to accused Brown. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by' the foregoing holding and 
thi1 indl>rsemant. For conventence of reference and w facilitate at
taching copies of the published order to the record 1n this case, please 
place the file number of the record in brackets at the end. of the pub-

. lished order, as tol101rs: 

(CM 318264} • .. ·· .. 

l Incl THOl!lS H. 0RtEN 
· Record of trial Major General 

The Judge Advocate General 
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UR DEPARTMENT 
In the 0£.fice o.r 'lhe Judge Advocate General 

Washington, D. c. 
I 

JAGH - CM 318267 

UNITED STATES ) CONTINENTAL BASE SEX:TION 
) 

v. ) Trial by G.C.M., convened at 
) Furth., Germany, 12-16 August 

Private JAMES C. DEVONE ) 1946. To be hanged by the 
(RA. 34115568), 3757th 
Quartermaster Truck 

) 
) 

neck until dead 

Canpany (Heavy) ) 

OPINION of the BOillD ·OF REVIEW 
H(Jl' '.IENSTEIN, SOLF_, and SMTI'H, Judge Advocates 

l. The Board of Review has examined·the record of trial 1n the case 
of the soldier named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused 11as tried upan the following Charge and Speei.fi
cationsa 

CHA.RGE1 Violation of the 92nd Article of War. 

Specification la .In that Private James C. Devone, 3757th Quarter
master Truck Canpany (Heavy), did., at or near, Nurnberg, 
Germany, on or about 10 May 1946, with malice aforethought., 
willfully, deliberately'., feloniously'., unlawfully, and with 
premeditation, kill T/Sergeant Paul R. Skelton, a human being, 
by shooting him with a rifle. 

Specification 21 In that Private James c. Devone, 3757th Qiarter
master Truck Company (Heavy)., did, at or near, Nurnberg., 
Germany, an or about 10 May 1946, with malice aforethought., 
willfully, deliberately', feloniously-., unlawfully, and with 

. premeditation, kill S/Sergeant William Timmons, a human 
·being, by shooting him with a rifle • 

.. 
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He pleaded not guilty to and 1'8.a found guilty or the Charge and its Specifi
cations. Evidence of two previous convictions by summary court-martial ·was 
introduced. All of the members ot the court present at the time the vote 
was taken concurring, he was- sentenced to be hanged by the neck until dead. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3•. The evidence for the prosecution is summarized as !ollowsi 

At about 1900 hours, on 10 May 1946, Staff Sergeant William Timmons, 
Technician Fourth Grade Paul R. Skelton and Sergeant Elmer D. Holdway, all 
account clerks in the fiscal section of Stars and Stripes, accanpanied by 
Miss Kathleen Gass, Miss Kathleen 01 Farrell and Miss Rose Korb, drove to 
the Stork Club in Nurnberg, Germacy (R 10-ll, 17-19, 24) •. They dJ,ank bee!:', 

· ~ced and conversed until about 2230 hours (R 12, 19,· 24-25), when they 
left in a jeep driven by Sergeant Til!lmons (R 12, 19, 25). Miss Korb ns 
riding on the front seat next to Sergeant Timmons•.Sergeant Holdll'l.1 was 
seated over the right rear wheel, Sergeant Skelton over the left rear wheel, 
and Miss Gass and Miss 0 1Farrell on the rear seat (R 12, 20, 25). 

Sergeant Timmons drove toward Miss Korb'a billet (R 1.3, 19, 25). 'lhe 
jeep headlights ll8re on (R 21), the moon was shining, and visibility was 
fair (R 15). Miss Korb livea near ":M" Company, 26th Infantry (R 12). .&.t 
about 2320 hours (R 15, 21~ · :8) t the jeep 11ent through an underpass on the 
way to Miss Korb 1s billet (t(. 13J, and turned right (R 13, 19). Just a!'ter 
the turn was made, the occupants of the jeep heard a shot, followed a!ter 
a short interval by two more shots (R 13-14, 20, 26). Sergeant Timmons 
exclaimed, "Oh my God, I have been hit," stopped the jeep, alighted ·ana 
collapsed (R 14, 21, 26). Sergeant Skelton slumped forward, falling over 

· the front spat (R 14, 27). Sergeant Hold-way- picked Sergeant Timmons up 
and saw li:>od spurting fran the latter's mouth (R 14-15). No challenge •a 
heard by the occupants o! the jeep before the shots 'Were £ired (R 16, 23, 
28). Sergeants Timmons and Skelton were taken to a hospital (R 15, · 22) • 

Both Skelton and Timmons died of gunshot 1f'Ounds which· caused massive 
hemorrhages {R 68-70). A. bullet fran a .30 caliber carbine was removed 
£ran.. Timmons I body (R 70-71; Pros Ex 8). 

On 10 May 1946, accused was a member of the permanent guard detail 
of the 3757th Qiartermaster Truck Canpany, which 11aa located at or near 
Platnersburg, a section of Nurnberg, Germany {R 30, 35, 38). Each member 
of the guard detail ,was on duty four hours each day and o!.t duty mnt7 
hours, ,each man having the same shift each day (R J0-31). The canpany had 
ten carbines with which to arm its guards. Seven were kept in the suppq· 
roan under lock and key, and the remaining three were used by' the guards, 
each guard receiving a ~in• !ran the man he relieved (R 33). 
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Czi 10 l,fay 1946., Private First Class Joseph Armstead was on guard .f'rom 1000 
. to 2200 hours at Post No. 3 (R 44)., a walking post which· ran completely around 
the company's billets (R 31). Armstead had left his post .f'rom about 1930 to 
2200 hours (R 44., 49-50)., but left his carbine locked in his room (R 45, 49). 
Accused 1'aS to relieve Armstead at 2200 hours (R 45). J.ccused was late and at 
tha end o! his tour of duty., Armstead asked and received permission .f'rom the 
sergeant of the guard to place the carbine with which he ud been armed on ac
cused's bed (R 45., 49). This Armstead did., returning to his own room., at about 
2200 hOUJ"'s (R 45, 49., 51). Shortly thereafter, accused entered Armstead's room, 
stayed about fifteen minutes and left. He later returned a second time. A.bout 
2300 or shortly thereafter accused returned a third time with the carbine and 
told Armstead that there was no ammunition in the carbine (R 4h, 51). J.rmi!tead 
gave accused ten rounds and accused again left the room (R 46-47., 51). The se-

.rial number of the carbine was 1280.352., and J.rmstead did- not fire it during h1B 
tour ot duty (R 4~9). · 

Czi the afternoon of 12 May 1946., several agents ot the CID went to the site 
o:t the alleged shoot :1ng and found three expended carbine cartridge cases (R 6.3-
66J Pros ED 4, 5). Diagrams 11horlng the location of the spot where the expended 
shells nre found were dralt'Il in court by witnesses and received in evidence (R 64., 
68; Pres Exs 6., 7). These expended cartridge cases were examined by a ballistics 
expert (R 71)., who identified them as being United States AnrJ .JO caliber shel.s., 
and testified that they had been !ired .f'ran United States 1rmy carbine., • JO 
caliber., bearing serial numbe.r 1200352 (R 73-174). He also identified the bullet 
removed from Timmons' body as ba.villg been fired from the same weapon (R 74). 

On 16 May 1946., the accused told the CID agents that he had :tired the car
bine and requested that h9 be taken to the scene of the shooting (R 57). On the 
following morning accused was taken to the scene of the shooting., as he had re
quested (R 62., 65). On 17 llay 1946, after ha~ing been warned of his rigbts'under 

· .Art,icle ot War 24, acc_used made a sworn stateent (R 57--61; Proe Ex 3), 1n .which 
he stated1 · 

* * * 
11 ! went back to my post and at about 11120 that night lef't. it and 

· went down the path near the British House. 

"The German Police have been all .around the edge of the area pick
ing up German girls when they leave our ·company and I went down the 
path to see if I could see or find aey. I went down to the air· raid 
shelter or mound of ground and waited behind it far about 5 or 6 min
utes. I saw a German man walking around acroes the street from where 
I was. As I looked at him he was on my right on the ground near _the · 
railroe.d tracks. I lifted my carbine and fired one shot. He started 
to run· across the street toward the 11"0ods and I tired a second shot. 
Just as I fired the third shot a jeep popped ·up the road. The German 
was running toward the woods and when I tired the third shot he was 
between me and the jeep. * * *" 

The accused then went back on guard tar a few minutes and then returned to· his 
room., where a German girl was waiting fer him., and went. to bed. 

4. · Fer the de.t'ense1 
; 

. Elsie Forster., s German girl., testified that she was with accused in 
his room :rran· about 19.30 to about 2100 ar 2130 hours on 10 !lay 1946 and 
returned to his room at about 2200 hOlll'S., telling accused she had not gone 
hcae because there 11ere ~ police in the vicinity and she was afraid 
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they might arrest her (R 71, SO, 86). She remained 'With accused until 
about 0800 hours the following day- {R 78, 79). Accused left the roan 
sanetime after 2200 hours for about ten or fifteen minutes. At about 
2300 hours, accused again left his room and was gone for about twenty
min~tes (R 86-88). She did not see a "rinen in his hand when he left 
at 2300 or when he returned twenty- minutes later (R 91). ·Rhlle hens 
gone, another soldier entered and left a "rifle" on One of the other beds 
in the room (R 89-90). 

The accused, having been apprised of his rights as a witness, elected 
to be sworn as a witness. He testified that on 10 May 1946 he ns drink
ing beer and schnapps in the day roan or his organization fran 2000 to 
2045 hours (R 92, 97-98, 100). At 2045 he went to his room and saw his 
girl friend and another soldier (R 92). He then returned to the day roan 
and continued drinking (R 92-93). He went back to his roan at about 2200 
hours, and about 2230 hours went to Armstead' s roan, where he continued 
dr:tnk:tng and talked until about 2300 hours, when he returned to .his own 
roan (R 92-93). At about 2330 hours, he went again to Arm.stead's roan, 
to ascertain where his 11rifle" was (R 99). · Being informed that the rifie 
1n1.111 in his (accused's) bed, accused returned to his room and went to bed, 
but did not look for the rine then (R 93-94, 99), though he did see it . 
under the bed that night (R 99-100). Accused did not fire a ,reapon on the 
night of 10 :May 1946, and did not report for guard duty- that night (R 94). 

Accused also testified that he was interrogated by- the CID on 15, 16 
and 17 May- 1946. On 16 May, he had been operated on for piles (R 94,-97). 
At the time he macshis statement on 17 May, he was suffering from the 
effects of the operation, did not lJllderstand what was happening, did not 
remember whether he signed the statement and did not read it. It was 
read to him by one or the agents but accused was suffering so much he did 
not know what was being read. The statement was not voluntary, and the 
words were put into accused's mouth by the agents (R 95, 97-98) • 

. The court handed accused a document and asked whether his signature 
appe~d on it. The document was not identified, and accused stated he 
did not know whether or not he had signed it (R 100). At the request ot 
the defense, accused signed his name 'With his lett hand, then with his 
right hand (R 101-102). These signatures were offered in evidence by 
the defense {Def Ex 1). Also offered were the accused's motor vehicle 
operator I s permit, bearing his signature {De£ Ex 2) and the signature of 
accused on a statement dated 16 May- 1946, though sworn to 17 May- 1946 
(Def Ex 3). . 

5. It was established that the shot which caused the death ot 
Sergeant Timmons was fired from the carbine 'With which accused was armed 
"llben he left Private Armstead's roan, shortly before the shooting. Since 
it us the duty ot the accused, who 1tas on guard, to retain possession of 
the weapon during his tour of dut:r, there was campetent evidence, independ
ent ot accused's extra-judicial confession, fran which the court could

• 
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reasonab~ conclude that the accused fired the shot which tilled Sergeant 
Timmons. .l.t'ter being warned o:t his rights Uilder Article of War 24, ac
cused made the statement which was introduced in evidence as Prosecution 
Exhibit 3. He also requested that the Criminal !.nvestigation Dividon 
agents. take him to the spot from which the shots were tired so that 
he could point out the place to them. It did not appear, however, that 
he did so, though hens taken to the scene. Three expended cartridge 
cases were folllld near the scene of the shooting which were identified by 
a ballistics expert as having been fired from the carbine with which ac-
cused had been armed. · 

The voluntary nature ot the eonfessionns questioned by the defense, 
who claimed that the accused ns suffering fran a recent operation when 
the statement. was made, did not understand what was happening and did nat 
read the statement. It appears from the record of trial, however, that 
accu!led made no canpla:!.nt concerning his peysical condition while the 
1tatement was being taken (R 67), and that several chang~s were made.in 
the statement, which he initialed, and that he signed it and each of its 
pages. Since the trial, accused has claimed that "the CID write a false 
statement on me and he put word in it just like he wish to." Thi3 con-' 
tention is belied b7 the action of the accused, in taking the CID agents 
to the scene ot the shooting. In our opinion, the court properly found 
the confession to have been made voluntarily, and it was entitled to be 
admitted in evidence. 

The evidence that the accused.fired the shot which killed Sergeant 
Skelton is less conclusive. No bullet was found in his body, nor ns 
there testimony- as to what caliber of 11eapon killed him. The occupants 
of the jeep testified that they heard three shots, and that after the 
second shot Sergeant Skelton sl'lllllped forward in the seat. The accused 
admitted that he had- tired three shots. Since there was no evidence o:t 
any- other shots having been tired in the vicinity, and inasmuch as one 
of the three shots fired by the accused hit Sergeant Timmons, the court 
was justified in concluding that it was one of the same three shots which 
killed Sergeant Skelton. 

Murder is the unlawful killing of a human being nth malice afore
thought. Malice, however, does not necessarily- mean personal ill-11'ill 
toward the person killed, nor an actual intent to take his lite. 

11It may mean any one or more or the following states of mind 
preceding or coexisting with the act or omission by which · 
death is. causeda An intention to cause the.death of, or 
grievous bodily harm to, any- person, whether such person is 
the person actually killed -or not (except when death is in
flicted in the heat of a sudden passion, caused by adequate 
provocation); knowledge that the act which causes death will 
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prooably cause the death cf, or grinous bodily harm to, any 
person, whether such person is the person actually killed w· 
not, although such knowledge is accanpanied by- indifference 
whether death 01' grievous bodily harm is caused er not or by 
a wish that it may not be cs...wed * * *" (llCM 1928, par 1481,
P 163). . 

The great ,re ight of authority is that the felonious intent is trans
ferred tran the intended -.ictim _to the actual victim, where the latter 
is killed by an act intended to kill the former {Wharton 1s Criminal Law,· 
12th Ed,· Sec ]JS)• 

Although accused did not state speciticaUr, in his sworn pre-trial 
statement, that he fired his' carbine n, the German, the circumstances 
surrounding the shooting warrant no other reasonable conclusion. Ac
cused knew that the German police had been arresting German girls as · 
they ie .t't his company area and he specifically stated that on the night 
of 10 May 1946, he left his post and went to see i! he could find these 
police• He further ste,ted that he waited behind a mound of ground for 
five or six minutes and then saw a German wallcing around across the 
street from him. Accused then l,1.fted his carbine and fired one 1hot, 
whereupon, the German started to run across the street toward the woods. 
It his purpose was merely to ft'ighten the German away fran the area, it 
would seem that he had accomplished this after firing the first shot 
but he fired a seconi and a third shot• When he tired the third shot 
the German was between the accused and the jeep in which the 'rlctims 
were riding• 

There 11U no provocation fer the shooting, and there is no evidence 
!ran which it might be inferred that the shots were fired in the heat of 
sudden pe.ssion even though he thought the German at whan be !ired was 
one of the policemen who had been arresting German girla as tbe;y- left 
the area. There was no contention that the accused fired in· the exercise 
of his duties as a guard. Since there was neither justificatioa nor 

·excuse fer hi.a shooting at the German, the killing of the two sergeants 
ccnstituted mur~er. 

6. The charge sheet disclosed that the accused wu 28 years of age 
when the of.fenses were committed. He was inducted into the AnrJ of the 
United States on 1 July 1941 and honcrablf di.Scharged on lJ October 1945• 
On 3 December 1945, be enlisted in the Regular Army !01' three yeU.s• 

7. The Board of Review has com idered the following cQDmunications 
pertaining to clemency on behal.t or the acc~eda letter trcm the Honor
able Josiah w. Bailey, United States Senate,- dated 7 Octooer 1946, which 
transmitted a copy of an undated letter !ran the accused to Senator 
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Bailey; undated letter from the accused to the Secretary of War re
ceived on 15 Septezd:>er 1946; letter from the Honorable Clyde R. Hoey, 
United States Senate, dated 16 October l946J undated letter f'ran ac
cu,ed to Mr. Justice Onn J. Roberts; letter from the Honorable W~e 
Morse, United States Senate, dated 4 November 1946, which transmitted 
a copy ot a letter dated 26 September_ 1946 .trom the accused to Senator 
Bailey; several letters i'rom :Mrs. Estelle Devone, mot.her of the accused 
addressed to the Secretary of War and to the Under Secretary of War with 
incloeures thereto; copy of letter from the accused to the Honorable 
Homer .Ferguson, United States SenateJ letters dated 23 October 1946, . 
18 November 1946, 6 January 1947, and telegram dated 14 January 1947 
from Jlr. Franklin w. William,,., Assistant Special Coumsel., .NAJ.CP., agal 
Defense and Educational Funds, Inc. 

s. The court was legal.q constituted and had jurisdiction ot the 
person and the ottense_. No errcrs injuriowsly atteoting the substantial 
r:18hts ot the accused wre committed. In the opinion ot the Beard ot 
Review., the record ot trial is legally eutf'icient to suppart the findings 
of guilty and the sentence and to warrant contirmation thereot. J. sen
tence to death or impr:-isonment tor lite 11 mandatoey upon conviction of 
a violation_of' ~iclt of War 92. 

-!udge .A.dvocate 

Judge J.dYocate 
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JAGH - CK 31.8267 1st Ind 

'ID., JA.GO., Washington 25., D. c. 

TOa The Under Secretary at War. 

l~ Hernith transmitted tor the action ot the President are the 
record or trial and the opinion or the Board ot Rev1.ew in the ease ot 
PriTate James c. Devone (34115568)., 3757th Quartermaster Truck Company. 

2. I concur in the opinion ot the Board ot Review that the record 
- at trial 1s legall.7 sufficient to support the .findings of guilty of 
murder~ Yithout lsgal proTocation or excuse accwsed tired shots tree 
a carbine, one or more of the bullsts striking and killing two noncom
missioned officers who ware riding along the road in a motor flhicle~ 
It aust be 1.Jaferred trom the e'Yidence that the shots 11ere !ired in the 
direction of a German ci'filian with the purpose of frightening· him or 
that the shots wre fired in a manner which ,ras likely to and did cause • 
death and· in wanton ud conscious disregard of the !afety of others• h 
either case malice aforethought 1l8S ~ant. I am not convinced, hatr-. 
eTer, that the lethal shots were firu with pz-emeditation, that is, with 
a deliberate 1.atention to kill. Under the circumstances I beliefl that 
the senten:• should be con.fir.mad but commuted to dishonorable discharge, 
forfeiture ot all pay Ud allowances dm or to become due., and confine
ment at bard labor .tor twenty-fiw years, that the eentence ·as thus · 
commuted be carriK into execution, and that an appropriate ·U. s. 
penitentiar7 be designated as the place of confinement. I zro rec011mend. 

3. Inclose.d are a draft of letter tor your signature, transmit- · 
ting the record to the Preeident tor h1a action and a fora ot Executive 
acti_on desiped to ~ 1.Jlto ettect the rec0JB111endation bere:l.n&bove 
made, should such recOUID8ndat1on ••t with 7our ap:i;roTal. 

3 Incls THCMAS H. GRDN 
l - Record or trial Kajor General 
2 - Draft ltr Sig t5W The Judge .ldvooate General 
3 - Form ot actio:z1: 

( GCUO 251• 25Ju171947). 
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WAR DEPARTMEN? (2.11) 
In the Office or The Judge Advocate Genert.l 

Washington 26, D. c. 

JAGK • CM 318296 
19 MAR 1947 

UNITED STATES ) PACinC AIR SERVICE COMMAND 
) 

v. ) 
) 

Trial by G.C.M., convened at Headquarter•,
P.A.s.c., APO 323, 1 November 1946. Di•

First Lieutenant HARRY s. missal, total forfeitures, a.lid confine
MA.YER, JR. (0-712192 ), Air ~- ment for three (3) year,. 
Corps. ) 

OPINION of the BOARD OF REVIEW 
_______________aal______________SILVERS, MoAFEE and ACKRO?D, Judge Ad.-~ocatea 

, 
l. TM reoord ot trial in the caae of the officer named above baa been 

examined by the Board ot Review and the Board submits this, i ta opinion, to 
The Judge Advooate General. 

2. The accused was tried upon the following charges and speoifioa
tions, 

CHARGE Ia Violation of the 94th Article ot War. 

Specitioation la In that_ Firat Lieutenant Harry S. Mayer, Jr., 
Headquarters Pa.oifio Air SerTice Command, APO 323, did, at 
Manila, P.I., on or about 15 August 1946, feloniously take, 
ateal, and oarey awa.y 2200 gallons ot gasoline, ot the value 
of about $200.00, prop~rty, or the United States, intended 
for the military aerTioe the reor. 

Specification 2a In that First Lieutenant Harry s. Mayer, Jr., 
•••, did, at Manila, P.I., on or about 25 August 1945, felon
iously take, ste&l, and carry away 4000 gallons of gaaoline, 
of the value of about $360.00, property, of the United States, 
intended for the military service thereot. 

Specifications, In that First Lieutenant Harry s. Mayer, Jr., 
•••, did, at Imus, P.I., on or about 13 July 1946, wrongfully 
and knowingly sell 20 gallons ot eydra.ulio brake fluid, of 
the value of about $40.00, property of the United States, in
tended tor the military aern.oe.thereot. 

CHILRGE Ila Violation ot the 96th Article of War. 

Speoitioationa In that First Lieutenant Harry s. Mayer, Jr., 
•••, did, from on or about 16 July 1946 to on or about 25 August 
1946, wrongfully and knowingly trattio, transport and dispose ot 
property ot the United States, intended tor the use ot the militaey 
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service thereof, to unauthorized oivilian persons, thereby. 
engaging in the illegal practice oommonly known ae •Black 
Larketeeri11g." 

He plea.ded not guilty to and wa.s fotmd guilty of all charges a.nd specific&• . 
tione. .No evidence; of any preTiOWI oonviotione wu introduced • ., He wu aen
tenced to be diemiued the serTioe, to forfeit all pay ·and allowances due·. 
or to become due, and to be confined a.t -ha.rd labor at euoh place a.s the 
reviewing authority might direct, for three years. The reviewing authority 
approwd the eentenoe, stating that he oonsidered it to be wholly ina.dequa.te, 
designated the Paoifio Coaat Branon,'United States Disciplinary Barraoki, 
Camp MoQuaide, Californh., or elsewhere as •·t1ut Seoretary of War might direot~ 
u the place of confinement a.nd forwarded the record of trial for aotion 
under the provisions of Article of Wa.r 48. 

'' . '~· .. 
3. Evidence tor the prosecution 

The record discloses that this case was tried on l November 1946. (R. 37). 
Private First Class Francia. B. Wienhold, Headquarters Squadron~· PASC;· testified 
that he was a prisoner awaiting "11rial, but that be.fore his confinement he wu 
a heavy equipment mechanic under the accUJ1ed, who wae motor pool officer. 
During the latter part. of• August. Wienhold, the acouaed officer, Johnnie 
Lee, "a fellow by the name of Vaaicelc and later on Sergeant Behn• entered in
to an agreement to sell gasoline "to ·tbs black market" and diTide the ·proceeds 
of the salea (R•.7-8). '.The agreement was entered into in the motor pool of• 
fice. The w:dt was receiving about 4,000 gallons of ga.aoline ,three times a 
week and it waa found that this· amount wa.s more than was needed to· operate 
the pool. ,Lee was the driver'ot the gasoline supply-truck. He- had been 
detailed as truck driver by the aoouaed ·atter instructions had been given 
him by Wienhold. On several occasions the accused informed Wienhold a.nd 
Vasicek that he wu "low on peso•• 11 Wienhold, Vasioek a.rd Lee would then 
take gaaoline which. had been left in the tre.iler "out ·and sell it.•'' The 
sales were made to Filipinos. -· On OJJS 'of theae ·oooas ions, Wienhold and Lee 
took 9 ~rums, sold. them for 400 pesos and Wienhold gave· accused 200 pesos aa 
his share while they were in the oab of the ."Rio· in the Hea-vy Equipment Lot." 
After this occurrence., Lee was transferred and Wienhold, Vasicek and accused 
continued the· ga.soline sales. :.Vasicek took 9 drums out and sold them to 
"Pop. 11 Later. Wienhold sold 2200 gallons for 2500 pesos which he divided with 
&coused., Sergeant Behn and Vasioek. Several times prlor.to·this occurrence 
the acouaed had stated, .."'Nell, I· am 1911' on pesoa "· ancf ea.ch time that he ae.id 
this Wienhold auerted that he and the other men: took gasoline out and "got 
rid of 1t." During these ocourrenoes Wienhold met & Filipino oivilian named 
"Paul" who wu deairoua · of ucuring a truck to haul 4000 gallcma ot gu which 
he, Paul. was planning to secure at the ga.a dump on a tal•• requisition. 
Wienhold informed acouud of Paul'• plan am accused ·told Wienhold that it 
was all right to haul .the gas for him.•.- Paul experienced difficulty 1n· securing 
the false requiaition but Va.sioek obtained·a:similar amount ot gaaoline on his 
requisition and hauled it to .Taytay and delhered it'. to a "fellow" for 'Paul. 
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After some ditfioulty Wienhold looated Paul and got 2.000 pesos for the 
gasoline which he divided with acoused. Sergeant Behn &lJd Vasicek at 
Sergeant Behn'• house (R. 10). The foregoing incidents occurred the 
latter part of August. Wienhold testified that shortly aft·er the gasoline 
tra.nse.cpiona. accused dispatched a trailer for Paul to haul soe.p and sugar. 
but the plot wa.s dis covered and the men were arrested and confimd (R. 9-
10). Wienhold testified further that on or about 12 July the accused se
cured a plane &nd took him. Vuicek and Belmont to Samar to seoure motor 
parts s.t the warehou,e of the "AFWESPAC". They were unable to secure the motor 
parts but obtaiMd some "house equipment.• After they had loaded thia on the 
plane they secured six cans of brake tluid. They- agreed to sell the brake 
fluid e.a it had e. good black market price. About a. week after they ha.d re
turned to Mt.nil&. Wienhold &lJd aocuaed took the bra.ke fluid to 11.Mom1 a 11 in 
Imus and sold it to her while they were driDking beer. Wienhold divided 
the moneywith accused (R. 12). 

On cross-examination. Wienhold testified that the 2200 gallon ndealn 
oocurred around the middle of Auguat and before the 4000 gallon "deal. 11 

but the.t prior thereto there were several other sales including the 9 drums 
"with Lee." (R. 13) The accused ne-ver received any of· the money directly 
from the civilians. but was given his share after the money wu collected 
(R. 16 ). . 

In reapo.nae to a. question by the court Wienhold a.sserted that by August 
he meant nAuguat of this year." He understood his rights under. Article of 
Wa.r 24 and his testimoey we.a 'V'Oluntarily given (R. 18). 

Private Fint Cla.aa George c. Vaaicek, Headquarter• Squadron.,PASC. tes
tified that he alao wa.a a priaoner and understood his rights under Article or 
War 24. Prior to his cont'inE111ent he wu a driver under aocuaed at the motor 
pool. One ~ he was in the aocuaed'• otfioe and •they• disousaed selling 
gasoline on the bla.ck-market. Two or three.day, later uthey had 9 drums 
they a aid for me to take and go down in the morning and sell the gaa." 
Vasicek stated that he delivered the gas and that Wienhold "went down" the 
evening of the same day and collected the money. Vasicek was paid his part 
at the Heavy F.quipment lot. Wienhold llwaa supposed to pay- Lt • .Mayer and Behn. u 
A little af'ter that uthey had 2.200 gallons or gasoline left over &nd Wlenhold 
took it to the place where we got rid or it" and Va.Bicek got hi• pl.rt of the 
money. Subsequent to thia tra.naa.ction. Paul 10 Wienhold "about" taking a 
load of gasoline to Taytay. It wu explained to accused that the gasoline 
wa.1 to be secured on a requisition which wa.s to be obtained by Paul. When 
Paul failed to get his requisition Vasicek stated that he took the 4.ooo 
gallons issued for the oompany and delivered it to Taytay. The accused •gave" 
Wienhold &nd Vasicek a jeep to go get the money •from Taytay. 11 The next 
evening. at Sergeant Behn'• houae, "they" calied accused who came over and 
Vasioek saw accused 'get hie pa.rt of the money (R. 21-23). 

Vasicek testified further that on another oooaaion, and at the sugg-es
tion of accused and Wienhold he agreed to .haul, a load of sugar tor Paul but 
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that he got "there" too late end he brought the truok baok. On another 
oooasion arrangements were made to haul a load of soap for Paul. Wienhold 
told Vasicek "it we.a to be worked the same way." They were to meet Paul 
at "Little Rosy'••" Before leaving the motor pool accused asked Wienhold 
if he we.a going a.long and Wienhold said, "Yes." They met Paul a.t the ap
pointed plaoe and he had a. soldier with him. The soldier could not drive 
very well ao Va.aioek went into the depot with him. They got the load of 
soap but were held up a.t the ga.te by the mili ta.ry police 8lld "thia other 
guy 1e.y1 he waa going after the oheoker. and he went out the other gate 
aDd left me there by myself 11 (R. 24 ). · The witnesa Vasieek ata.ted that the 
a.ooused a.uthorbed the "dea.1 11 and got his share of the money in a.11 the 
tra.DSaotio:caJ 11he was standing right where we was making the dea.1 11 (R. 24). 

On crou-examina.tion the witne11 stated that Wienhold waa Paul's 
"oonta.ot man" and tha.t the money was paid t.o him. Paul ha.d a.greed to give 
Wienhold, the accused and the witness, 1600 pesos tor the use of the truck 
to haul the suga.r. The aooused wu "there" when the agreement wa.1 made and 
knew all about it (R. 27). 

Private First Clau Johnnie R. Lee testified that he was formerly as
signed to the motor pool, PASC, and knew the aooused. He understood hia 
ri&hta concerning self-incrimination. He stated that in conjunction with 
the a.ocused and Wienhold he sold nine drullla of Gover:oment gasoline from 
the pool for 400 pesos. He kept 100 pesos tor his pa.rt and gave Wienhold 
300 pesos. Over the objection by defense counsel the witness was permitted 
to state that Wienhold 11aa.id he was going to give Lt. Mayer a share ot it. 11 (R. 28; 

On cross-examination, the defense asked the witness if the aocused knew 
a.bout "these tranaaotionall, to which he replied, "Yes sir, -he knew about 
them all" (R. 28). -

Technical Sergeant Vfilliam R. Behn was also called u a. witness for the 
prosecution am testified that he knew the a.ocuaed, that he was truck master 
at the motor pool during July 8Ild August prior to llis oonfinement. Dur,ing 
this period he, Va.sicek, Wienhold and e.ooused 11were selling gasoline out of 
the ta.nk:s." The accused was in cha.rge of the motor pool a.nd Behn stated 
that when he saw wha.t wa.s going on he went to a.ccuaed and asked to be "out 
in. 11 The aocus ed had agreed to give him one-ha.lt' of the proceeds, but after 
he .(accused) had conferred with the _rest of the ''boys" they only gave him 
one-fourth. Sergeant Behn testified ·that he personally pa.id accused his aha.re 
from the sale of the.. 2200 gallona of gasoline. When the 4.000 gallons were· 
sold the proceeds were divided at his house and he saw the accused accept 
his shar! of the money. Over objection by the defense, the witness was per
mitted to state that be knew that the accused "kmnr the things going on in 
the motor pool" with reference to the sale of g~oline (R. 30-31). 

On oross-examination the defense questio~ed the witness at length con
cerning his testimony that the aocuaed knew of these tranae.ctiona. The 
witneu replied that sinoe the accused.got hia share of the proceed·• of these 
sales, he would know what was going on (R. 31). 
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In response to questions by the court, Sergeant Behn stated that from 
one sale they received 260 pesos each and. that he gave the accused his part. 
From the 4000 gallon sale they got 2000 pesos or 500 pesos each which was 
divided at his home (R. 33). 

CaptLtn Keith A. Potter, Air Corps, Headquarters PASC, a witness for 
the prosecution, identified a statement which he.testified was voluntarily 
given and signed by the a.ccused in his presemoe and in the preaenoe of 
Colonel-Harvin. Prior to ma.king the sta.tement the a.ccuaed wu wa.rned by 
Colonel Har'ri.n. Before signing it Captain Potter teatified that he also 
warned accused under the 24th Article of War and told him that lie."could-ex
pect nothing from ma.ldng a. statement." The 1tatement which wu read into 
the record by the prosecution am ms.rked "Proaecution's Exhibit l" ia 
aa follows• 

"I, HARRY S MA.YER, JR., F.irst Lieutenant, .A.ir Corps, having 
been fully warned of my rights under the 24th Article of War, and 
understanding that I do not have to make a statement, that if I do 
make a statement anything I say may be used against me, do hereby 
voluntarily offer the followings 

"I have, on several oooa.siona, received money from the sale of 
gasoline. I, personally, ma.de no contacts, except to receive some of 
the money. Vasioek and rveinhold, truck drivers, obtained false re
quisitions and drew the gas from the gasoline dump. In one imtanoe 
Two Thousand Pesos C,2000) were received for the sale of four thouaand. · 
(4000) gallons of gasoline. Sergeant Behn, Vasioek, Weinhold and 
myself met at Sergeant Behn's house, and, in the presence of Mrs. 
Behn, the money wu divided, each of ua receiving Five HWlliired Pesoa 
(;'500). All in all I believ. I have received a.total of Twelve 
Hundred Pesos (jJ.200) from the sale of gasoline. 

"Originally the truck drivers were Vasioek, Weinhold and a ma.n 
named Lee. However Lee was tr&nsterred out due to the taot that a 
jeep was issued out to him on a trip ticket one.night and reported 
stolen. The fellows who worked with him oame to me and &&id they were 
sure he had sold the jeep. I agreed with them. However I knew nothing 
of the de&l a.Ild had no W9¥ of proving it. The men said it I did not 
tran.afer him out they would take ca.re of it themaelvea. I never did 
trust Lee. At one time I received only Two HUIJdred Pesos (1200) 
tran him on a sale of ga.aoline. We were sure Lee was holding out. 
Lee was the original man who made the original contacts. I believe 
they were ma.de quite some tims before I found out about it. I suspect 
he, Vasi eek e.n:i Weinhold out me in to keep me quiet because I knew a.ll 
about how Lee was going down to the depot then tearing up the requisi
tions so no record would be kept. 

"Behn came in on it because he ha.d known what was going on so one 
day he came to me and said he thought it a.bout time he had a cut in on 
some of the deals. I stalled him off and told him to forget about it. 
He came again a.nd. said it was about time he got his share, so I said 
OK. , . 

"Onoe when we were out of brake.fluid I went to Sa.mar and brought; 
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back thirty (30) gallons. It was brought to Uif attention th&t 
brake rruid brought a good price in the black market so ten (10) 
gallons were put in the supply and twenty (20') gallons were sold. 
Weinhold made all of the a.rra.ngementa. Where it w&a sold or to 
whom I don't know. I received about Sixty Pesos (,SO) tor the 
twenty (20) gallons. · 

"One time I was approached by Vuicek and Weinhold and told 
that they had me.de arrangements with a civilia.n, Paul, I believe, 
to haul an amount ot sugar for which they would receive One 
Thousand Pesoa (J'lOOO), I was to receive a share of the money. 
The pla.oes they were to haul from and to, were not known even by 
the drivers themselves. This arrangement fell through due. to the 
fact that the civilians did not me.lee the necesa&ry arrangements. 
About & week to ten days later the truck was diapa.tohed. 

uAnother time I dispatched the truck, with Vasicek as the 
g.river, for the purpoae of cont&oting Paul age.in to make arrange• 
ments for the hauling of black market supplies. Where they were 
to be hauled to and from were unknown to me. Vasicek was to receive 
Fifteen HUlldred Pe.sos (1,1.500) for his share. The proceed& were 
to be split between Va.Bicek, Weinhold and myself. Sergea.nt Behn 
knew nothing a.bout it. 

/s/ Harry s. Mayer, Jr. 

HARRY S MA.YER, JR 
1st Lt, Air Corps 

SUBSCRIBED AID SWORN TO BEFORE l4E THIS 15 DAY OF OCTOBER 1946. 

/s/ Keith R. Potter 

KEITH R POTTER, Ca.pt., AC 
Acting Staff Judge Advocate" 

·The prosecution requested the court to take judicial notice of the July 1946 
price list of a·o-octane gasoline and A:rmy SF Catalog SNLK-l listing the price 
of hydraulic brake fluid. 

4. The defense offered no testimony and after being advised of his rights 
the accused elected to remain silent. 

5. The undisputed testimozv of the witnesses shows that during July a.nd 
Auguat 1946 a conspiracy existed between the accused, Private First Class 
Francis B. WieJlhold, Private F'irst Class George Vaaicek am Technfoa.l Sergeant 
William R. Behn to sell gasoline which had been provided for the mili t&ry serv
ice to Filipino civilians on the black market a.nd to diTide the proceeds of 
the ·s&lea. The conspiracy having been proven. the rule applies that where 
sever&l persons have combined for some unlud'ul purpose or have acted in con
cert in the commission of a.n offense, the aota and declarations of one co-actor 
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in pursuance of the 00JJm10n design or aot are admissible a.g&inst a..uy other 
00-aotor on trial for suoh offense, Ea.oh participant is an agent for the 
others, ao that an act done by one in furthering the unlawful design is the 
aot of all, a.nd a deolaration ma.de by one at the time is evidenoe against 
all, The foregoing exception to the hearsay. rule ha.a been said to be uni
versally aooepted by the courts (Wharton's Criminal. .Evidence, 11th Ed., 
Vol,2, sec. 699, PP• 1184-1188), Proof of a formal agrement to aooomplish 

· the unlawful purpose is unnecessary where, as here, a tacit understanding 
is shown to have existed (Alaska SS CO, v, International Longshoreman's 
Association, 236 Fed, 964J CM 273791, Gould, 47 BR 29,65), It is also un
neoessary that a conspiracy be ohargedora co-oonspirator be named in t1'.e 
charges and specifications to)na.ke the acts and declarations of acoused's 
a.ooomplices binding upon him, where, as here, it is clear that the substan
tive offenses charged were ooIIlllitted pursuant to a common agreement or 
umerstanding and suoh acts a.rxi declarations were in ta.ct in furtherance 
of the commission of the unlawful acts oha.rged (Wharton's Criminal Evidenoe, 
11th F.d,, seo •. 701, p, 1190 (citing Alnerioa.n and English authorities)J CM 
275547, Garrett, 4~ BR 77,99J CM 307097, Mellinger), 

It is contended that ina.smuoh as accused was the motor officer in charge 
of the pool for which the gasoline and brake fluid in question were issued, 
he should have been charged with emb~zzlement rather than larceny. But ao
cwied did not have possession of suoh property in contemplation of the law, 
he had only a custody limited to the ca.re and lawful operation of the pool, 
His custody or control of the property in the pool was subject to the orders 
a.nd control of his superior officers. It follows that the taking and selling 
by aoouaed and his oontederates ot this property constituted larceny thereof 
(CM 220398, Yeager, 12 BR 397J CM 252103a Selentz. 33 IR 394J CM 268478, 
~, 44 BR 294; CM 275547, Garrett, 48 ER 104; CM 317327, Dura.nt)., 

It was neoessary to show by direot or oiroumstantial evidenoe that the 
gasoline a.nd brake fluid were "property of the United States, intended for 
the .military service thereof. 11 The evidenoe shows that the gasoline was 
issued to the motor pool by a gasoline dump, both military installations 
of the United States, and that the brake fluid was taken from a warehouse 
of the AFWESPAC at Sa.mar. As stated by the Board of Review in CM 310950, 
Dickerson, l BR (NATO-MTO) 203, · ·· 

"Suoh proof, in the opinion of the Board of Review, is sufficiently 
~stablished and in a manner which reasonably excludes any hypothesis 
of a different ownership, i'mile gasoline possesses optioally no 
peculiar characteristics evidential of ownership, it, like any other 
property. may be established as Government owned, by oircumstanoes 
indicative of its origin, possession and use, In this determination 
absolute proof is not essential, 11 • 

I 

It is oontended by counsel that the court erred in not inquiring further 
into the manner in which accused was warned of his rights before ma.king his 
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confession. As ha.a been heretofore ata.ted, Captain Potter testified that 
he was present when Colonel Harvin (the accuser) warned accuaed of his 
rights under Article of War 24, a:.ld that before accused signed his coni'es
aion he (Potter) warned a.ccused a.gain and told him specifica.lly that he 
could 11 expect nothing from making a ata.tement but he volunta.rily ma.de it 

• &J13W&Y• n There is no evidence tending to rebut auoh proof or to indioate 
that the statement wu involuntary. We, therefore, conolude that the state
ment was properly received in evidenoe. 

The record shows that the oba.rges were investigated by Lieutenant 
Coloml Fred H. Bound.a, A. c., who recommended trial by general court-martial. 
Prior to this investigation, Colonel Harvin had procured the sworn st~tement 
or confession from the accused. This statement was subsoribed and swo1'll to 
before Captain Keith R. Potter, A..C., the acting staff judge advooa.te, as 
is authorized by Arti ole of War 114. Ca.pta.in Po·tter, in his oa.pacity as act
ing staff judge advocate, recommended trial by general court-martial and tes
tified at the trial oonoerning the manner in which the statement was obtained. 
He also reviewed the record of trial and recommended that the sentence be ap
proved by the reviewing authority. qounsel for the defense contends that 
error prejudicial to accused's rights .occurred by virtue of Captain Potter's 
participation in the trial and his. subsequent action in reviewing the r1.vord 
in that ,the requirements of Article of W&.r 46. being intended .for the protec
tion of aoc\lSed, the acting staff judge advocate, by his participation in. 
the trial, disqualified hims&lf to review the record and recommend final 
action. The language contained in Article of War 46 indicates that this 
a.rtiole was adopted primarily in order that tho reviewing authority might· 
have the beDBfit of the opinion of a legal·offioer before he takes his a.o
tion. Although it is not the best practioe for a staff judge advocate or 
aoting staff jw.ge advooate to review the record of trial after having been 
a witness in the cue, no reported case has been found wherein such circum
stance a.lone has been held to be fatal error. The court-martial is entitled 
to have the facts. We therefore conclude that while it would have been· 
better procedure for an officer other than Captain Potter t~ have reviewed 
the record in th:! capacity of aoting strff ju:lge adTOcate, no error prejudi
cial to accused's rights, within the melii.ning of Article of War 37, occurred 
by reason of his review and recommendation. 

The Boa.rd of Review is of the opinion that the evidenoe, with ·reference 
to Specifications 1, 2 and 3 of Charge I a.nil Ch£.rge I is legally sufficient 
to support the findings of guilty thereund.er. With regard to the specifica
tion of Charge II, it is apparent that no specific offence is charged therein, 
such specification alleging that accused "from on or about 15 July 1946 to 
on or about 26 August 1946, wrongfully and knowingly traffic, transport and 
dispose of property of the United States, intended for the uae of the military 
service thereof, to unauthorized civilian persona, thereby engaging in the 
illegal practice commonly kna,rn as 'Black Marketeerlng•.• Although the un
authorized sale or disposition of Government property in foreign theaters 
has been commonly termed "Black MRrkct" operations, ve are unable to find 
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any oa.ae where a oonviotionwaa upheld on a general allegation not alleging 
the specific property sold, transported or disposed of. If the specifica
tion in question is intended to refer to the illegal acts denounced in 
Speoifioationa 1, 2 and 3 of Charge I, then it is duplicitous and violates 
the rule against unreasonable multiplioation of charges (MCM 1928. par. 27. 
P• 17). Although there is evidence in the record, inoluding accused'• ad• 
missions. that offenses other than those denounced under Charge I may have 
been committed, the Boa.rd of Review is of the opinion that the epecifica
tion of Charge II is fatally detective in that it fails to sufficiently 
allege epeci.fio acts of "black marketeering." AA the Board of Review •a.id 
in CM 257459. Mlckay, 37 m 129,140, 

"The omission ot eseential elements in epecificationa cannot be 
overlooked or lightly passed over. Thia method of pleading is 
too uncertain and indefinite to acquaint the acpused ,ri th the 
speoi.fio offense as to whioh he must defend, and might deprive 
him._ of an opportunity to offer a plea of .former jeopardy in a 
subsequent trial for the same offense. '.lhe 1peoi.fication 11 
fatally defective. •••u 
"The determining queation in ea.oh case is whether the accused 
hu suttioient notice of the offense with which he ii charged.•••" 

S. War Department records •how that aoouud la 24 years of a.ge. married 
and the father of a son. He attended North Carolin& State College in 1941 
and Philadelphia Textile School in 1942, majoring in textiles~a.t both schools. 
Ha enlisted a.a a private in the Air Corps on 30 January 1943 and accepted ap
pointment as second lieutenant, AUS, on 26 February 1944. On 23 April 1945 
he was promoted to first lieutenant. This officer has an acceptable combat 
record, having been awarded the Purple Heart, Distinguished Flying Cross, Air 
Medal with seven clusters and .four bronze stars. On 16 August 1946 he wu 
punished under Article of Wa.r 104 by the Commanding General, Pacific Air 
Service Command for misconduct in leading a convoy. An efficiency report 
dated 31 December 1944 gave him a numerical efficiency rating of 4.2 &.Dd 
a similar report dated 30 June 1945 shaws a rating of 4.9 or excellent in 
both instances. 

7. The ·court w-u legally constituted and had jurisdiction over the 
person an:l of the offenses. No error• injuriously affecting the substantial 
rights of accused were committed during the trial•. In the opinion of the 
Board of Review the record of trial is legally in.sufficient to support the 
f'iniinga ot guilty of Charge II and its specification, legally sufficient 
to support the findings of guilty of Charge I a.Dd the speoifiea.tions thereto 
and legally sufficient to support the sentence and to warrant confirmation of 
the sentence. Dismissal is authorized for a. violation of Article of War 94. 

, Judge Advocate 

--~-S_i,...c~k__i_n__~-.....i_t_a_l_.J,..,____., Judge Advocate 

_j¢}_P~~ , Judge Advocate 
9 
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JA.GK • CM 318296 lat Ind 

WD,. JAGO, Washington 25,. D. C. APR 15 1947 
TOa The Under Secretary of War 

1. Pursuant to ExecutiTe Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record ot trial and the 
opinion of the Board of ReviEllll in the case of First Lieutenant Harry S. 
Mayer, Jr. (0-712192), Air Corps. 

2. Upon tria.l by genera.l court-martial this .officer wu found guilty 
o~ the la.rceey of about 2200 ga.llons of gasoline, of the 'VB.lue of about 
$200J larceny of 4,000 gallons of gasoline of the value of about $360J 
wrongful sale of 20 gallons of brake fluid of the value of about $40J all 
property of the United States intended for the military service, in viola
tion of Article of War 94J and of wrongfully and knowingly trafficking in, 
transporting and disposing of property of the United States to civilians, 
thereby engaging in "Black Marketeering, 11 in violation of Article of War 
96. He wu sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for three 
years. The reviewing authority approved the sentence, stating that he 
considered it to be wholly inadequate, designated the Pacific Coast Branch, 
United States Disciplinary Barracks, Fort MoQuaide, California, u the 
place of confinement and forwarded the record of trial for action w:ner 
Article of ~ar 48. 

3. A sui:imary of the evidence may be found in the aocompa.nyi:i,.g opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally insufficient to support the findings of guilty 
of Charge II and its specification alleging engagement in ~lack Marketeering•J 
legally sufficient to support the findings of guilty of Charge I and the spe
cifications thereunderJ and legally sufficient to support the sentence and 

. to warrant confirmation of the sentence. 

The evid.enoe shows that at Manila, P.I., during the months of July 
and August 1946. the acoused wa.a motor pool offioer for his uni tJ that a 
conspiracy existed between aooused and three or more enlisted men ot his 
unit to sell Govermnent gasoline and brake fluidJ that in pursuance of 
such conapiracy, on or about 15 August 1946, 2200 ga.llom of ga.aoline which 
had supplied the motor pool was transported from the pool and sold to a 
Filipino civilian for 2500 pesosJ that on 25 August 1946, 4000 gallons of 
similar gasoline were transported from the pool and also sold to a civilian 
and tha.t on or a.bout 13 July 1946 20 ga.llons of brake fluid were likewise 
sold to a civilian. The accused, by suggestion, authorized the sale of 
the gaaoline, although he did not personally accompa~ the enlisted men 
when the sales were consummated. After ea.ch transaction the proceeds of 

10 



, (22],.) 

the sales were divided, accused taking a. major part of the money. He a.o
oompa.nied one of the enlisted men in the sale of the brake fluid and re
oeived his pa.rt of the prooeeds of the transaction. A total of about 
5,000 pesos wa.s received. by aocused and the enlisted men from these il
legal sales. 

The reoord1 of this office show that on 5 November 1946, Technical 
Sergeant William R. Behn, Private First Class Francis B. Wienhold and 
Private First Class George C. Va.sioek, enlisted men involved with a.ooused 
in these illega.l transactions were oonvioted by general court-martial and 
ea.oh wa.s sentenoed to be dishonorably disoha.rged the service, to forfeit 
a.11 pay and allowances due or to become due and to be confined at ha.rd 
labor for seven yea.rs. '.D1e reviewing authority in ea.oh oa.se approved the 
sentence, remitted four years of the confinement imposed, and ordered the 
sentence executed, but suspended the execution of the diehonora.ble disoharge 
until the soldier's release from oon!'inement. He designated the Philippine 
Rehabilitation and Distribution Center, or elsewhere as the Secretary of 
War might direct, as the plaoe of confinement. The record of trial in 
the oase of the above named enlisted men has been examined in the Office 
of The Judge Advocate General a.nd found legally sufficient to support the 
sentence in the oase of ea.oh a.ooused. (See CM 318399, Behn, Wienhold and 
Vasioek.) I recommend that .in the inatant case the findings of guilty of 
Charge II and its specification be disapprovedJ tha.t the sentence be con
finned and carried into execution a.nd that an appropriate United States 
disciplinary barracks be designated as the place of confinement. 

4. On 30 January 1947, counsel for the accused in this case, Earle 
Hepburn, Esq., Philadelphia, Pennsylvania, appeared before the Boa.rd of 
Review, made oral arguments in behalf of accused, and filed a _brief which 
is appended to the record. 

In a letter to the Under Secretary-of War dated 12 February 1946, 
Honorable Fra.nois J. Myers, United States Senate, expressed interest in 
the case. In a letter to The Judge Advocate General dated 4 February 
1947, Mr. Stanton D. Sanson, Empire State Building, New York, urged that 
clemency be extended to accused. Consideration has also been given to , · 
a letter dated 20 March 1947 from Lieutenant Colonel ?eyer Fried, GSC, to 
Mrs. Lucille Mayer, and to a letter dated 3 February 1946 from Judge Harry 
S. McDevitt to The Ju:ige Advocate General. 

Accused has a creditable combat-~eoord, and efficiency reports of ex
cellent. He has been once punished under Article of War 104. He is 24 
years of age, and married. 

5. 'Inclosed is a form of action des ed carry into execution the 
foregoing recommen~ation, should it mee with approval. 

Cl( 318296 
6 Incl.a 

l. Record of trial 
2. Form of action Major General 
3. Brief and ltr of counsel The Judge Advocate General 

for aoc'd 
4. Ltr fr Mr Stanton D Sanson --------------------------------( GCllO 157, 5 Kay 1947)• -
5. Ltr fr Lt Col 1zy'er Fried 
6. Ltr fr Judge Harry s. MoDevi tt 
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WAR DEPARTMENT (223) . 
In the Office of The Judge Advocate General 

Uashington 25, D. c. 

JAGK - CH 318313 
1.2 MAR 1947 

-UNITED STATES ) 1ST U.S. INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Regensburg, 
) . Germany, 1 and 2 October 1946. Dismissal, 

Captain LAWRENCE r. DAVIS ) total forfeitures and to pay a fine of 
(0•1746326), Dental Corps ) five ~undred dollars ($500.00). 

OPINION of the BOARD OF REVIEii' 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the officer named above has been 
examined by the Board of Review and the Board submits this, 1ts opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charges and specifications• 

CHARGE Ia (Finding of not guilty). 

Specifioationa (Finding of not guilty). 

CHA.RGE Ila Violation of the 95th Article of War. 

Specificationa In that Captain Lawrence I. Davis, 650th Medical 
Clearing Compe.ey-, did, at Furth, Germany, on or about 17 August 
1946, with intent to deoei-ve, officially state substantially 
that two (2) packages did not contain United States Govermnent 
property, or words to that effect,-which statement was known by 
said Captain Lawrence I. Davis to be untrue. 

C.HA.RGE III• Violation of the 96th Article of War. 

Specification 11 ·rn that Captain Lawrence I. Davis, •••, did, at 
Furth, Germany, on or about 16 August 1946 wrongfully and in viola
tion of Army Regulation sell for ten dollar• ($10.00) in money 
orders, to Staff Sergeant Evan G. Lansing, 650th Medical Clearing 
Company, one carton of tax-free cigarettes, which had been pur
chased by said Captain Lawrenoe I. Davis from the .Army Exchange 
Service. 

Specification 2a In·that Captain Lawrence I. Davia, •••, did, at 
Furth, Germany, on or about 9 August 1946 wrongfully and in viola
tion of Army Regulations sell for twenty-five dollars ($25.00) in· 
money orders to Corporal Otto Ha.ma.a, 650th Medical Clea.ring ComptlJJY, 
three (3) cartons of tax-free cigarettes which had been purchased 
~y said Captain Lawrenoe r. Davis from the Army Exchange Servioe. 
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Specification 31 In that Captain Lawrence I. Davis, ***• did, 
at Furth, Germany, on or about 16 August 1946, wrongfully and 
in violation of Arny Regulations sell for fifty dollars ($50.00) 
in money orders to T/5 Thomas Bates, five (5) cartons of tax-free 
cigarettes which had been purchased by said Captain Lawrence I. 
Davis from the A:rmy Exchange Service. 

Specification 41 In that Captain Lawrence I. Davis, •••, did, at 
Furth, Germany, on or about 16 August·l946, wrongfully and in 
violation of Anny Regulations sell for thirty ($30.00) dollars 
in money orders to Private Donald Chase, 650th Medical ·clearing 
Company three cartons of tax-free cigarettes which had been pur
chased by said Captain Lawrence I. Davis from the Army Exchange 
Service. 

He pleaded :riot guilty to all charges and spe·cifications. He was found guilty 
of Charges II and III and the specifications thereto, but not guilty of Charge 
I and its specification. No evidence of any previous conviction was introduced. 
The court sentenced accused to be dismissed the servic~, to forfeit all pay 
and allowances due or to beoome due and to pay to the United States a fine of 
$500.00. The reviewing authority approved the sentencre and forwarded,the 
record of trial pursuant to the provisions of Article of War 48. 

3. Evidence for the prosecution. 

a. Charge III and the Specifications thereto. 

Iri his opening statement the trial judge advocate read to the court excerpts · 
from various opinions of the Branch Office of The Judge Advocate General with 
the European Theater of Operations, United States Army, which related to so-called 
0 black market" transactions, and also read·into the record par~graph 13d (1), 
Army Regulations 210-65, providing as follows& "The resale by military-or 
civilian personnel of merchandise, purchased in a...'1. Army exchange is prohibited" 
(R. 7). 

During all the times hereinafter mentioned the accused was a dental offi
cer assigned to the 65oth Medical Clearing Compacy, 1st Medical Battalion, 
located at Furth, Germany (R. 113). This company was being deactivated during 
the latter part of August 1946 and the accuaed had received orders to proceed 
to the Port at Bremerhaven, Germany (R. 67,68). 

Staff Sergeant Evan Lansing, 416th Medical Collecting Company, Furth, 
Germany, testified that on the morning of 16 August 1946 he was approached 
by the accused who asked him if he was interested in buying some cigarettes. 
Sergeant Lansing replied that he was interested and after accused stated that 
the prioe was "a ten dollar money order" for one carton, Lansing filled out 
the necessary money order blank, gave it to Corporal Raspa.nti, the mail 
clerk, and the accused delivered the cigarettes to Lansing in the company 
mess hall (R. 8,9). 
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Technician Fifth Grade Thomas Bates, 416 Medical Collecting Company, 
testified that he saw accused at "breakfast time" on 16 August 1946 J that 
he was going on a three day pass and.needed oigarettesJ that after oonterri~ 
with acoused he gave him a ;so money order for five cartons of cigarettes. 
The cigarettes were later left on his bed, but he did not know who actually 
deli"v·ered them to his room (R, 14). 

Corporal Ottis c. Hammao, 416 l~dical C.olleoting Company, testified 
that during Augus~ 1946 he was a member of the "S5oth" and that on some date 
between the 2nd and 12th of August the aocuaed. took him to "the house" and 
sold him three cartons of cigarettes for ~25 and that he made out. a money 
order to accused through the Ar:rty Post Office for the purchase price (R. 
22,23). 

Technician Fifth Grade Donald C~se, formerly of the 65oth Medical 
Clearing Company, stated that on 16 Auguat 1946 he, Corporal Bates, Sergeant 
~ing, and three or tour other fellows were in the mess hall preparing to 
leave on weekend passes when the accused came in offering to sell cigarettes. 
The men were "all short o~ cigarettes and he says he wants a ten dollar money 
order and we said we would gladly supply it tor the cigarettes;" Corporal 
Chase gave to the mail clerk, Corporal Raspanti, his currency control book 
and 300 marks and received from accused three cartons of cigarettes (R. 18). 

All of the cigarettes which the witnesses stated they purchased from 
accused were ta.x free, sealed vnth·a yellow label and of the type supplied 
soldiers in the theater through the post exchanges (R. 9,14,19,23). 

Technician 'Fifth Grade Joseph Raspanti, formerly the unit mail clerk 
of the 650th Medical Clearing Company, testified that on the morning of 16 
August 1946 when the men were going on pass, he aooepted from Sergeant Lansing, 
Corporal Bates and Corporal Chase their money ortler books, applications and 
money. He made out the money orders to the c,ccused, or his wife, as requested, 
and gave the money orders to accused. He distinctly remembered giviJ:lg accused' 
a i30 money order for Corporal Chase and a tlO money order for Sergeant 
Lansing (R: 25), .He also made out a money order to aooused for Corporal Hammac 
but he had forg6~ten the amount (R. 27), The currency control books of Sergeant 
Lansi~, Technician Fifth Grade Bates and Technician Fifth Grade Chase, referred 
to by Technioian Fifth Grade Raspanti as "money order books, 11 showing the proper 
entries therein, were received in evidence as Prosecution's Exhibits 1, 3, and 
4 respectively and withdrawn at the oonolusion of the trial (R._10,15,19). 
The regular sale price of cigarettes at the post exchange is shown to have been 
70 cents per carton (R. 21). 

b. Conoerning Charge II and its Specification. 

On motion of the prosecution, the court took judioial notice of the provi-
• sions of Headquarters, United States Forces European Theater, Circular 138, 

dated 16 October 1945, and more partioula~ly section 1, paragraph 6(0), thereof 
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providing that each parcel submitted for mailing to the United States throu~h 
United States postal facilities in the theater will bear thereon the certifioate 
of a oommissloned officer as shown in paragraph 3 of Annex A thereto (R. 23). 

During the latter part of August 1946, Technician Fifth Grade Joseph 
Raspa.nti, the unit mail clerk of the 65oth Medical Clearing Company, received 
two packages for mailing which were addressed to Mrs. Lee Davis, 3640 E 
151st Street, Cleveland, Ohio. The return address shown on the ·packages 
was "Capt. L. I. Davis, 650th Medical Clearing Company, APO 162." The 
packages did not contain the certificate required by Circular No. 138 
and Raspanti notified the accused to come in and oerti£y to the contents 
as required by regulations. The accused appeared at the postal section, 
asked Raspanti for a pencil, and in his presence wrote the following on ea.oh 
package, 11This pa clcage does not contain U.S. Govt property. Capt L. I. Da.vie,
n.c." (R. 31,33,50). These packages, showing the foregoing certificate, were 
received in evidence as Prosecution's Exhibits 5 and 6 (R. 28,31). The pen
cil used by the aocus ed in writing the oertifi cate, a Dixon green No. 3375 wa.s 
identified by Technician Fifth Grade Raspanti and recei~cd in evidence as 
Prosecution's Exhibit 7 (R. 32). Second Lieutenant Thom~s N. Foster, 162 A. ,y 
Postal Unit, testified that pursuant to authority granted him by higher head
quarters he opened the boxes, marked Prosecution's Exhibits 5 and 6, and that 
the following items were found therein~ 

1 special service US.A. tennis racket 
1 suitoase, Rodip (apparently purchased by accused from PX) 
2 pair of shoes 
1 box of toys 
1 hat 
1 reversible snow coat (Parka) 
(Pros. Ex. 5) 

1 pair of football shoes 
1 German Medical Dental set consisting of motor, generator, 

mioro~oope, cable and scales (Pros. Ex. 6) 
(R. 46,47, Pros. Ex. 11). 

The tennis racket referred to via~ proven to have been United States 
Government property (R. 34, Pros. Ex. 8). The reversible snow coat, oommonly 
called a Parka typi,-was identified by Captain Charles Jolm ITa.rnisher, 416 
Medical Collec~ing Company, as "our company property." ·captain Harnisher 
stated that he did not give accused pennission to mail it home (R. 70). Tech
nician Fourth Grade. George R. Williams, 1st Battalion Company, also identified 
the Parka coat as United States Government property, issued for the military 
service (R. 75). Corporal James Fencl, 162 Army Postal Unit, stated that he 
was present when Ueutenant Foster opened the parcels marked Prosecution's 
Exhibits 5 and 6 at APO 162, .Nurnberg, Germany, on 16 August 194e ·and he iden
tified the tennis racket, Prosecution's Exhibit 8, and the Parka coat, Prosecu
tion's Exhibit 9, as having been in the "Box" marked Prosecution's Exhibit 5 (R.52). 
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On cross-examination the accused admitted that the "boxes" contained Govern
ment property particularly the tennis racket, Parka coat and shoes and that 
he knew it was i~legal to send them home (R. 99). 

4. For the defense 

The defense called Lieutenant Colonel William Primtup, Quartermaster Corps, 
5i4 Quartermaster Group, as a character witness. He testified that the ac
cused was under his command from August to November of "last year" and that 
he considered accused a very outstanding officer, not only as a dental officer 
but in 11 every respect" (R. 77). Lieutenant Colonel Howard I. Olson, Quarter
master Corps, stated that accused served for about five months as dental offi
cer in the group of which he was executive ofi~cer and that he would rate·ao
oused for efficiency as excellent or better. He had no~ heard the men lllB.ke 
aJJ.y acrimonious or derogatory statements concerning the accused (R. 79). 

Ll.esolotte Echter, a German civilian, of Furth, Germany, testified that 
she was employed as dental assistant to the accused and that on Saturday af
ternoon, 17 August 1946, she did not have any required duties and offered to 
help the accused pack some boxes. She further asserted that.she went to ac• 
oused's quarters and, in his absence, pacted the articles shown to have been 
in th& boxes, Prosecution's Exhibits 5 and 6. The tennis racket and the shoes 
were "down in the cellar in a box" and the parka was "in _the closet." A "man" · 
came and nailed the boxes up. She packed everything that she thought belonged 
to the aooused and told accused that she had 11 packed everything what was in the 
closet and was lying around in the room" (R. 81-91). 

At his own request aocused was sworn as a witness and when shown the cer
ficates in Prosecution's Exhibits 5 ~d 6 emphatically denied that the signa
tures thereon were his. He denied ordering aey of the items found in the par
cels to be packed but after they were sealed he did examine the boxes. Ac
cused asserted that he merely talked about packing with his dental assistant, 
Ll.esolotte Echter, and she volunteered to do the packing for him (R. 93,96). 
On cros:,-examination accused stated that the last time he saw the "boxes 11 

they "v,.ere just plain, without anything on them" but he knew they would not 
"go home" without a certificate on them. When asked if he reoognized the sig
natures on the box accused replied, aNo, I don't, not at all. I had never signed 
my na.me that way, for one thing. I usually -- I mean, I always write 'Lawrence 

-I. Davis,' and I don't even know what that says .-- (reading from box) --
'L.I. Davis', Capt. L.I. Davis" (R. 98-100). . 

Piotr Hillman, a former member of the Polish underground movement and 
who had been a hotel receptionist prior to the war, testified that he was 
presently engaged in the deteoti_on of concealed codes and ciphers for the 
Military Government. He was a CAF 9 "acting on an 11" a.nd sometimes had to 
confinn handwritings in the performance of his duties. This witness stated 
that prior to taking the stand he had investigated the handwriting en the 
11boxes 11 (Pros. Exs. 5 a.nd 6) a.nd compared i~ with some samplH 11 I got from 
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Cap~ain Davis and later on one sample which I dictated to him. 11 The defense 
counsel then asked Mr. Hillman if, after me.king comparison .or the handwriting 
on the -"boxes" and that of Captain. Davis, there was a "sembluoe or iota" of 
doubt in his mind that the writing on the 11boxes II might not be that of accuaed. 

Hillman replied that there was such doubt. On cross-examination he admitted · 
that he had not had aey training or instruction in the comparison of hand
writing. Everything he knew was gained by experience. In response toques
tions by the court the witness stated that his comparison of accused's hand
writing and that on the exhibits revealed that out of 19 .characteristic ele
ments found, 13 were positive, four negative, one questionable and -one ques
tionable towards positive. By positive he meant that the'handwriting on the 
samples he secured from accused and that on the "boxes" were the same, how
ever, "This board here, this wood, makes the comparison harder" (R. 107-113). 

The defense thereupon rested. 

5. Testimony in rebuttal. 

Captain Charle~ John Hornisher was recalled by the prosecution as a char
acter witness against accused. Ha stated that he had been accused's command• 
ing officer since 1123 May," that he knew accused's reputation as to character 
and that it waa ''bad~ He also stated that Technician Fifth Grade Raapanti had 
a good reputation as a soldier, never caused any trouble and had never been 
given a reprimand. On motion of the defense the testimony relating to Teoh-

_niaian Fifth Grade Raspanti was ordered stricken from the record (R. 114,115). 

Second Lieutenant George A. Ma.son, Jr., 1st Medical Battalion, stated 
that he had known accused since the first part of June when he was assigned to · 
t~e 650th Medical Clearing Company in Furth. The witness was only assigned to 
the company for about ten or twelve days .and he testified that he knew accused's 
character and reputation and that it was bad. Lieutenant Ma.son was company 
supply and motor officer (R~ 117-119). 

No further material evidence was presented by either side. 

6. ·comment. 

Except for the plea of not guilty, the prosecution's evidence to support 
the findings of guilty of Specifications l to 4 inclusive of Charge III and 
Chart;e III stand unchallenged in the record. The enlisted men named in the 
specifications identified the accused, a!Xl testified as to the date, plaoe 
and other details showing the purchase from accused of tax free cigarettes 
in the amount an~ for the consideration alleged. Except for the three cartons 
sold to Corporal Harnmac for the total sum of 125.00, all others were sold for 
~10 per carton. Th.e evidence also shows that accused solicited such sales in 
the company mess hall, that the men were short of cigarettes, that they were 
going on weekend passes and were willing to pay exhorbitant prices. Such 
peddling, at unconscionable prices of tax free cigarettes rationed to military 
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personnel through the post exchanges has been uniformly denounced as not 
only conduct prejudicial to good order and military discipline, as a viola• 
tion of Article of War 96, but also, in the case of an officer, such dis
graceful and compromising conduct as is unbecoming an officer and gentleman 
in violation of Article of War 96. This is so because an· officer who would 
seek and achieve personal gain by reason of the scarcity of supplies among, 
the men of his organization would not merit the respect and confidence of 
such enlisted men (CM 282694, Andrews, 24 BR (ETO) 15i CM 298514, Stanley, 
20 BR {ETO 319 ). 

The only exception to the regulations pr~hibiting resale of merchandise· 
purchased at Arm:, exchanges is that found in paragraph 13d (3), .AR 210-65, 
providing that as a :rm.ttter of econo:n:w, convenience, or necessity as agent for 
other military personnel, one may receive actual .reimbursement without profit 
for such merchandise. The enlisted men who bought the cigarettes identified 
them as tax free, bearing the seal showing that they were provided for military 
personnel only, and there is no evidence in the record tending to contradict 
this testimony. But even if it could be doubted that the cigarettes were tax 
free and purchased at the ~ost exchange the sale at $10 per carton is so un
conscionable as to be conduct prejudicial to good order and military discipline 
in violation of Article of Yfar 96. 

The specification of Charge II alleges that on or about 17 August 1946, 
with intent to deceive, the accused officially stated that two (2) packages 
did not contain United States Government property, which statement was known 
by him to be untrue. The re cord shows th at tl-ro packages, each bearing a 

·. certificate that it contained no United States property and with the signature 
"Capt L. I. Davis,- DC" affixed thereto were intercepted by the postal officer. 
Inside the packages were items of United States Government property, namely, 
a Parka coat, tennis racket and shoes. The value of these items is not con-
sidered of very material importance. The only question is whether accused 
made the false certificates. Accused testified that he did not make the 
certificates appearing on the packages and Miss Echter asserted that she alone 
packed the i terns and a. Aman" nailed up the boxes. Technician Fifth Grade Raspanti 
testified that the packages were delivered for maiiing without &D¥ certificate 
and that he notifi~d aooused who subsequently and in his presence executed and 
_,;signed the certificates. If accused affixed his signature to the certificates 
he is charged with knowledge of the facts to which he certified. That someone 
other tha.n he packed the boxes and that he did not check the contents would not 
operate to relieve him of responsibility for making the false certificates. 
any other rule would render such a certificate of very doubtful import (CM 

20269, ~. 12 BR 373,379; CM 249444, Goodwin, 32 BR 121,125). 

It may be doubted that Mr. Hillman qualified as a handwriting-~xpert. The 
prosecution did not object to hia testimony and although he,stated that he ha.d 
>ome doubt that the signatures on the certificates were accused's, on oross
e>.camination he asserted that thirteen of the nineteen characteristics found 
were positive and that the signatures might have been that of acoused. Hie 
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testimony is not convincing. But the testimcny of Technician Fifth Grade 
Raspanti is most convincing. It was his responsibility to see that no pack
age went through the mail without the required certificate and he personally 
observed the execution thereof by the accused. 

The Board of Review has given full consideration to all the testimony 
and,inasmuch as the sentence is one requiring confirmation, we have no hesi
tancy in concluding; that the competent evidence is convincing beyond a reason
able doubt that the accused sold the tax free cigarettes as alleged, that he 
made the certificates on the packages as alleged, that the certificates were 
fal~e, known by him to have been false, and were made with the intent to de
ceive. The intent to deceive, requisite to a conviction ~f the offense al
leged in the Specification of Charge II, may be inferred from the surreptitious 
manner in which the packa&es were mailed, or attempted to be mailed, together 
with the admissions of accused that he knew the regulations and that it was 
unlawful to send Government property through the mail. 

The making of a false certificate with the intent to deceive has been 
consistently held to be a violation of Article of War 95 (CM 249998, Palka, 
32 ~ 274; MCM, 1928, par. 151). . 

6. War Department records show that accused is 26 years of age and 
married. He was commissioned a second lieutenant, lfAC, ,A.US, on 26 August 
1942, and first lieutenant, DC, on 31 May ·1944, upon his graduation from 
the University of Pittsburgh Dental School. He was promoted to captain 14 
January 1946. · In March 1945 he was transferred as a replacement· officer to 
the European Theater. There are two efficiency reports shown in the records. 
The adjective rating on one dated 31 December 1-944 is "very satisfactory" 
and the other dated 1 July 1945 is "excellent. 11 

7. The court was legally constituted and had jurisdi'ction over the person 
and subject matter. No errors injuriously affecting the substantial rights of 
the accused were committed during the trial. In the opinion of the Board of 
Review the record _of trial is lebally sufficient to support the findings of 
~uilty and the sentence, and to warrant confirmation thereof. Dismissal is 
:mandatory upon conviction for a violation of Article of War 95 and is authorized 
for a violation of Article of Ifar 96. 

~·Judge Advocate 

, Judr;e Advocate 

, Judge Advocate 
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JAGK - CM 318313 lat IDd 

MAR '." 1947WD, JA.GO, Washington 25, D. c. 

TOa The Ucder Secretary of War 

l. Pursuant to Executive Order No. 9556, dated Aay 26, 1945, there 
are transmitted herewith for your aotion the record of trial and the opinion 
of the Board of Review in the cue of Capta.in Lawrence I. De.Tia (0-1746326), 
Dental Corps. 

2. Upon trial by general court-martial this officer wu found guilty 
of wrongfully selling one carton of tax free (post exchange) cigarettes to 
Staff Sergeant Evan G. !Ansing for $10.00, three cartons to Corporal Ottis 
Ha.mmac tor $25, five cartons to Technician Fifth Grade Thomas Bates for 
i5o, and three cartons to Priva.te Donald Chase for $30, in violation of 
Article of War 96. He was also found guilty of making a false offioial 
statement on each of two packages which he placed or caused to be placed 
in the ma.il, that the packages did not contain any United States property, 
which statement was known by him to be -untrue, in violation of Article of 
War 95. He was sentenced to be dismissed the service, to forfeit all pay 
a.nd allowances due or to become due and to pay to the United States a fine 
of $500.00. The reviewing authority approved the sentence and fo rwa.rded the 
record of trial pursuant to the provisions of Artiole of War 48. 

3. A summary of the evidence may be found in the aooompanying opinion 
of the Boa.rd of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings of guilty · 
a.nd the sente~ce and to warrant confirmation of the sentence. 

During the period 9-16 August 1946, at Furth, Germany, when there was 
a shortage of supplies of cigarettes in his organization, accused solicited 
sales among the enlisted men of his organizaticn and sold to four different 
men a total ot twelve cartons of ta.x-free cigarettes, of the type sold at 
the post exchange, for a total sum of ill5.00. The normal price of tM 
cigarettes at the post exohange was 70 cents per carton_or a total of $8.40. 
It w~ also proven that on or about 17 August 1946 two paokages were delinred 
to the mail clerk of acoused's organization addressed to Mrs. Lee Davia, 3640 
E. 151st Street, Cleveland, Ohio, and bes.ring the return addreaa of acoused. 
The packages did not have thereon the required certificates that no United 
States property was contained therein. The mail olerk notified accused to 
execute and pla.oe the certifica.tes on his pack:nges. He testified that the 
accused thereafter in his presenoe executed a.nd signed the required oertifi• 
catea. Subsequently the paokages were opened a.nd found to contain a Govern
ment issue parka ooa.t, apecia.l service tennis racket, shoes, some German 
dental equipment and other iteDS. The only items conclusively shown to have 
been United States property were the parka coat, tennis raoket and shoea. 
The a.oouud admitted that the packages contained Government property but 
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denied that he executed and signed the certificates thereon. 

Two character witnesses in the cue testified that acoused had a good 
reputation and was an excellent officer. The commanding officer of aooused•a 
company and a former officer of the same unit ata.ted that hia charaoter and 
reputationwere "bad." 

4. The staff' judge advocate attached to the record of trial twelTit 
letters and affidavits from various persons attesting to the good character 
and reputation of accused. These written statements are from resporusible 
persons in and near Cleveland, Ohio, including a.ocused' • wife, Mrs. Lee 
D'avis. In her affidavit Mrs. Davis states that pursuant to a request from 
her husband she sent him, among other things, twenty cartons of cigarettes 
for use in "bartering for things which he :might bring home.• 

There·is also attached to the record affidavits of the tour enlisted 
men executed subsequent to the trial of the case in which each states that 
he is not absolutely sure tb.e cigarettes he purchaaed were the post excha.ng• 
tax-free variety. Subsequent to the date of these affidavits Technician 
Ra.spanti executed another affidavit, which is also attached to '!;he record, 
wherein he asserts that he was intimidated by the accused and threatened by 
him with oourt-me.rtial aotion for perjury. 'lhe threats are alleged to haTe 

taken place in the mail room and in the presence of a oivilian, Charles 
Hoffmeister. Ra.spanti reasserted that he saw the accused sign the postal 
certificates on the paokagea. 

On 12 March 1946 Mr. F. Joseph Donohue, Attorney, Washington, D. c., 
in oompany with Ur-. N. D. Davis, Cleveland, Ohio, father of the aocused, 
appeared before the Boa.rd of Review in behalf of aoouaed, made oral argu
ments and filed a brief which ha.s been considered. Mr. Donohue.also tiled 
additional p&pers in the form of newly discovered evidence-inoluding a state
ment of Mr. Ira N. Gulliokaon, a handwriting expert of Washington, n.c., 
wherein the writer states tha.t he ha.a examined other aa.mples of writing, al
legedly of the aoouaecl, and by comparison with these writings and photosts.tio 
copies ef the writings on the boxea (Pros. ha. 6 and 6) -he ia of the opinion 
11 Tha.t the writer of the standards is not the writer of the two queationed 
writing•." These papers ha.ye been appended to the record o.f' trial. 

5. In Tiew of all the circUlll8tanoea of the oue, inoluding the oom
pars.tive youth of this officer, I recommend that the sentence be confirmed 
but that that portion thereof adjudging total forfeitures be commuted to a 
reprimand, that aa thus oommuted the aentenoe be oarried into execution but 
that the execution of that portion thereof adjudging dismissal be suspended 
during good behavior. 

____..,.
6. Inolosed ia a form of aotion efteot tm for•-

going reoommendation should it meet 

------------------------------31:lle.roh 1947). ------------( GCMO. 11s. 
3 Inola THOMAS H. GREEN ----------------------

l. Record of trial Maj or Genera.l 
2. Form of action The Ju:ige AdTOcate General 
3. Papers tiled by Mr. 10

Donohue, a.ttorney 
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JAGK - CM 318341 1.9 DEC 1946 
U N I T E D S T A T E S ) KCREA. BASE CO.MM.A.ND 

) 
v. ) Trial by G.C.M., oeanaed at Korea Bue 

) Comma.Jld, 31 October 1946. Disheaora.ble 
Prin.te WALTER WOLFCRD ) discharge a.ad ooafiaemeat for life. 
(35783962), Medical Deta.•h- ) 
meat 382 Station Hoapital ) 

--------------------...---------HOLDING by the BOARD OF REVIEW 
SILVERS, MoAFEE ud ACKROYD, Judge Advooatea 

• 
1. The record of trial in the oase of the soldier Dalll.ed above has 

been examilled by the Board of Revie1r. 

2. The aocuaed was tried upea the tollcnriag charges ud specifioa
tio:ns a 

CHARGE Ia Violatio11. of the i2 Article ef War. 

Speoifioationa Ia that Private Walter Wolford, Medical Deta.ohmeat, 
382 Station Hospital, APO 901, did, at Bupyuag, Korea, at or 
near APO 901, on or about 19 September 1946, foroibly ud felo:n
iously, against her will, have carnal knowledge of Pak Bong I:a. 

CHARGE Ila Violation of the 93rd Article of W'a.r. 

Speoifioa.tion la In that Printe Walter Wolford, •••, did at 
Bupyung, Korea, at or near APO 901, on or about 19 September, 
1946, unlawfully enter the dwelling of Pak Bong In, 756 So Wa 
Jung, Bupyung, Korea, at or near APO 901, -with intent to oom- · 
mi t a criminal offense to wit, rape, therein.. 

Specification 21 In that Private Walter Wolford, •••, did at 
Bupyung, Korea. at or near APO 901, on or about 19 September 
1946, unlawfully enter -tne c;lwelling of Kim Keong SUJl, and Lee 
U1 Yung, 756 So Wha. Jung, Bupyung, Korea, at or near APO 901, 
with intent ..to oommit a criminal offense, to wit, to take away 
from her residence, Lee Ul Yung, by force, nth intent to rape. 

Speoification 3a (Finding of not guilty). 

Specifioation 4• (Finding ot not guilty). 

Speoifioation 51 In that Private Walter Wolford, •••, did, at or 
near, 756 So Wha Jung, Bupyung, Korea, at or aear APO 901, on. or 
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a.bout 19 September 1946, with intent to do him bodily harm, 
commit an a.saa.ult upon Kim Kecng Sw:,., by striking him in face 
with his fist and kicking him in the body with his boots. 

He pleaded not guilty to all charges and specifications• He wu found guilty 
of Ch&rge I and its specification, Charge II and Specifications l, 2 and 5 
thereof, and not guilty of Specifications 3 a.nd 4 of Charge II. Evidence 
of ·one previous convi otion was considered. Three-fourth• of the members 
present at the time the vote was taken concurring, he was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowan~es due 
or to become due a.nd. to be confined at hard labor at such place a.a the re
Ti.erlng authority might direct for the term of his natural life. The re
viewing authority approved the sentence a.nd forwarded the record of trial 
pursuant to the provisions of Article of War so½••

3. At the trial of the accused herein the victillll of the alleged of-
fenses, All Korean nationals, failed w identify the aocuaed aa being the 
person, or among the persons, committing the offenses set forth in the ohargea 
and specificationa. Although it we.a proven that three soldiers unlawfully 
entered the dwelling of Pale Boi:ig Im on some da.te prior h 24 September 1946 
and that two or them forcibly and feloniously, against her lrill, had oarnal 
knowledge of Pak Bong ImJ that three soldiers, on about the same data, un
lawfully entered the dwelling of Kim Keong Sun and Les Ul Ylmg and attempted 
to rape Lee Ul Yung, the only testimony tending to establish the identity 
of the accused a.a being a party to these crimes is the following statement 
of Captain James T. Campbell, Assistant Provost Marshal, Korean Base Comma.nda 

"An alleged rape and asae.ult had been reported to me a.a having 
tak'en place on the 19th of Septemb~r. I took the defendant and PFC 
Hansen to the scene of the alleged rape and assault for identifica
tion purposes.

• • • 
"Q. Bow was he identified a.t this time? 
"A• To the scene of the alleged rape and assault, the houses 

of Pak and Kim, I took PFC -«olford and PFC Hansen, and three .MP's. 
They·were a.ll dressed a.like, in OD's. I had the MP's remove their 
brassards and pl.ace them in their pockets. I had previously sent 
them to their quarters to get OD oaps in the plaoe of their helmets.· 
And at the scene I had them r~move their pistols am·pistol belt,, 
which I hung on my a.rm, and I lined the defendant. PFC Hansen, and 
three of the MP's in a line, plaoed them in a line, and then brought 
out the group to Mrs ~'s house, first, and she immediately pointed 
out the defendant as being ons of the Amerioan soldiers who had raped 
her, and also pointed out PFC Ha.nsen as one of tti.ose who had been 
present, and she placed her ha.Di on both ot them, and then I oluw.ged 
the line-up, plaoing Wolford and Ha.Dsen in different positions in 
the line of five, and Mrs Pak did the sam, thing again. Then I took 
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the same group - tha.t is, Wolford alld H.a.Dse:n and the three MP's,· 
with two interpreters I had with me, over to Kim's house where, i:a 
the same procedure of line-up, all five dressed alike, Kim pioked 
the defendant and Hansen out immediately, on two occasions, on 
two different line-ups" (R. 29-30). 

It must therefore be determined whether or not the testimony of Captain 
Campbell, standing alone, was oompetent evidence to establish the identity 
of the a.ccuaed. 

· In CM 316705, Brown, recently before the Board of Review, the. victim 
of the alleged ra.pe;-.:-Japa.nese national, identified the accused in the 
court room u her assailants and also related that she identified them at 
an identification parade held the day after the crimes were perpetrated 
upon her. An officer who oond.uoted the parade also testified that the vic
tim identified eaoh accused at the parade as being the persons who assaulted 
h~. It wu held in that oue, . (1) that where, a.t the trial, the viotim 
identified the aocused a.a her assailant, the victim could also testify that 
she identified the aooused as her assailant at an identifioation parade, it 
fa.irly conducted, a.lld. (2) that testimony of third persons attending the 
identification parade concerning the identification of aooused by the vio• 
tim, we.a competent a.s tending to corroborate (or discredit) the victim's 
testimony on the question of identity. Prior to the deoiaion in the Brown 
case the Boa.rd of Review considered-the case of CM 270871, Shirley, 45 BR 
351, wherein the only evidence identifying accused as the culprit was the 
testimony of a military policeman that subsequent to the crime the victim 
(who died before.the trial) pointed out the accused, who was then in custody, 
as his assailant. It was held that such eviden.oe wu hearsay a.nd since the 
accused was in custody and not required to speak. his silence could not be 
const~ued as a.n admission against interest. and therefore a conviction could 
no:t ata.nd where predicated upon such evidence alone. The Brown case did 
not attempt to overrule the Shirley case but reaffirmed the principle pre
viously applied in CM 232790, Brandon. 19 BR 193, that where a witness 
identifies the aooused as the culprit in oourt. such witness or other wit
nesses may be permitted to testify by way of corroboration of his testimony 
a.a to his-extra.judicial identification of the accused as the culprit. where 
the oiroumatuces surrounding the extra.judicial identification indicate 
that no improper suggestion or coercion was employed. 

The instant oa.se falls squarely within the rule set forth in the Shirley 
case and is supported by McCarthy v. United States (28 Fed. 2d 298). The 
testimony of Captain Campbell regarding the identification of a.ocused by the 
viotims at the identification parade, not being in corroboration of an iden
tification in open court by such victims, is inadmissible. Therefore, the 
record of trial is barren of any evidence tending to identify the a~~used as 
the perpetrator of the offenses charged a.gainst him. -· 

, •' 
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4. For the reasons stated, the Board of Review holds the reoord of 
trial legally insufficient to support the findings of gullty and the 
sentence. 

A4~~-Judge Advooate 

fu¼ l £, ::m Q. ~ ~ Judge Advooate 

~1 ,Judge Advooato 
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JAGK - CM 318341 1st Ind 

WD. JAGO, Washington 25, D. C. 

TOa Commanding General, Korea Base Command, Ju'O 901, c/o Postmaster, 
San Francisco, California 

1. In the case of Private Walter Wolford (35783962), Medical Detach
ment 382 Station Hospital, attention is invited to the foregoing holding 
by the Board of Review that the record of trial is legally insufficient to 
support the findings of guilty and the sentence, which holding is hereby 
approved. I recommend that the findings of guilty and the sentence be 
vacated. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 

• number of the reoord in brackets at the end of the published order, as 
follows a 

(CM 318341). 

Incl HUBERT D. HOOVER 
Record of tria.l Colonel, JAGD 

Aoting The Judge Advocate General 

,, 
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Va.R DEPARTUENl' 
In the Office of The Judge J.dVQcate General 

Washingtcn, D. c. 

JAGH - CM )18342 
-i-, 1c1i1.--::.: i3 r.: 1·. ,.. -

UNITED STATES ) NEW YCRK PORI' OF EMBARKATION 

! 
) 

v. Trial by G.C.M., convened at 
Camp Kilmer, New Jersey, 15 

Captain ::rn.A.Nl{UN C. lRVlN and 22 October 1946. Dis
(0-]945172), Transportation ) missal, total forfeitures, 
Corps ) and confinement for tYo (2) 

) years 

OPINION of the BQ\RD OF REVlEW 
HOI'TE?STEIN, SOLF, and SMll'H, Judge Advocates 

l. The record of trial in the case of the officer named abon has 
been examined and the Board of Review submits this, its opinion, to The 
Judge J.dvocate General. 

2. The acc'USed was tried upon the following Charge, -and Specifi-
cations a · 

CHARGE Ia Violation of the 9)d Article 'o_t War. 

Specifications In that Captain :Frank1¥n c. !:Min, Transportation 
Corps, alias Maj ':tr Frederick J. Erwin, 1262nd Anrq Service · 
Unit, Personnel Center, Separation Center, 17th Com~, 
Fort Dix, New Jersey, did, at Camp Kilmer, New Jersey, on 
or about 5 September 1946, with intent to defraud false~, 
make in its entirety a certain lll'iting to wit, a special 
order in the foUaring·words and figures, to rlt1 

vwCKCB 

HE1DQUARTERS CAMP Klll1ER . 
New Brunswick, N.J. · 
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SPECllL <JUERS) 17 Sept.ember 1946 

mn..mER •••••259 

22. mas on TDY 1n compliance with :r..tter Orders fr usm., Majer 
Frederick J Erw-in 01794172 TC., is placed on further TDY for an undetermined 
period at the San ira.ncisco Port o.t Embarkation., San Francisco., California. 
WP RWAT to CO fer instructions antJ./ar further orders. UCTDY ar unless sooner 
relieved by proper authority., Majer Erwin nil return to this station. 

ATJ.rHa VOU.G 
This Personnel under Tee Cea Project. Tra..el by Militar1 aircraft 

ar by commercial aircraft is directed far both going and returning except, 
· where other means ot autharized travel are more expeditious. 
. TDN Ta3 601•3 P 432-02 A.212/60425 · 

Sec lll AR J.5-4820 will appl.J, 

By ORI.ER OF COLONEL DUFFJE a 

STUA.in' H WARD 
CAPrTC 

O.ti'icial Seal Adjutant
Headquarters 
Camp Kilmer.,, N.J. 

STUA.Rr H WARD 
Capt, TC 
Adjutant 

Distribution •u,• 
Ri 2 I. R l £ t·i .Il 

'Which said order was a writing o.t a public nature which 
might operate to tbs prejudice of another. 

CHA.RGE Ila Violation of the 95th Article o.t War. 

Sp,cificationa In that Captain FrankJ.¥n c. Irvin., Transportation 
Corp,., U62nd Army Service Unit., Personnel Center., Separation 
Center., 17th Com~., Fort Dix., New Jersey., did, at Camp 
Kilmer, New Jersey, on er about 17 Sept.ember 1946, .tor the 
purpose of obtaining unauthorized passage by aircraft., 11rong
~. unlawfully and with the intention to deceive and mis
lead., m1areJreeent himself to be Maj or Frederick J. Erwin. 

CHARGE IIIa Violation of the 96th Article of Viar. 
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Si:ecUication 11 In that Captain Franklyn c. Irvin, Trans
portation Corps., alias Major Frederick· J. Erwin, 1262nd 
Anrry Service Unit, Personnel Center, Sepiration Center, 
17th Company, Fort Dix, New Jersey, did, at or near Newark, 
New Jersey, on er about 17 September 1946, wrongfully ap
pear in public, wearing, without authority, the insignia 
of a major ot the United States A.rr,q. 

Specit'ication 2a In that Captain Frankl,yn c. Irvin, Trans
portation Corpe, alias Major Frederick J. Erwin, 1262nd 
Army Service Unit., Personnel Center, Separation Center, 
17th Com.pa~, Fort Dix, New Jersey, did, at or near Newark, 
New Jersey, on or about 17 September 1946, pass and utter 
as true and genuine a certain writing in words and figures 
as t0llows1 

CKCB vw . 

HEADQUARTERS CAMP. KILMER 
New Brunswick, N.J • 

SPECIAL CRIERS) 17 September 1946 

Nt.ll!BER•••••259 

22. HRTS on TDY in compliance with Istter Orders fr usm, :Major 
Frederick J Erwin 01794172 TC, is placed on further TDY for an undetermined 
period at the San Francisco Part of Embarkation, San Francisco, California. 
WP RWAT to CO tor instructions and/or .further orders. UC'l'DY ar unless sooner 
relieved by proper authority, Major Erwin will return to this station. 

· AtrrHa VOI'AG 
This Personnel under Tee Cee Project, Travel by Military aircraft 

or by canmercial aircraft is directed tor both going and returning except 
where other means of authcr :1.zed travel are more expeditious. 

TDN TCS 601-3 P 432-02 A.2'12/60425 ... 
, Sec lll AR 35-.4820 will apply 

By ORIER OF COLONEL DUFF.lE a 

STUART H WARD 
cm TC 

O.tticial Seal Adjutant 
Headquarters 
Camp Kilmer, N.J. 
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STUART H WA.RD 
Capt. TC 
Adjutant 

Distribution •u• 

. -
a writing of a public nature 1'hich might operate to the 
prejudice or another, which said 11riting was as he, the 
said Captain Franklyn c. !r'fin, alias Major n-ederick J. 
Erwin, then well knew., falsely made and forged. 

The accused was arraigned on l5 October 1946 after which he requested and . 
was granted a continuance until 22 October 1946 (R 6-17). When the court 
reconvened pursuant to adjourn:mezrt., the accused entered a plea to the 
jurisdiction on the ground that he was no longer a person subject t,o 
militacy law because he had reverted to an inactive status on 15 October 
1946 under the provisions of paragraph 56, Special Orders Number 207, 
Headquarters 1262d um:, Service Unit, Personnel Center, Separation Center, 
Fort Dix, New Jersey, dated 26 July 1946 (R 10; Det ix A). The prosecu
tion introduced into evidence as praseoution '• Exhibit 1, a copy or 
Pfl?'agra:ro 99., Special Orders No. 263, Headquarters 1262d J.raq Service 
Unit, Firit J.:rrq, dated 24 Sept.ember 1946 llhich rHoked the accused's. 
terminal leave and his reversion to inactive status, e.f'.tective 16 SeP
tember 1946 under the authority o.f' War Department Circular Number 116, 
20 April 1946 (R 12). After hearing the argument or both the I1"0Secu
tion and tte de.tense, the accused's plea to the jurisdiction was denied 
(R 18). He then pleaded not guilty to and was found guilty or all Charges 
and the Specifications thereunder. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pa;y- and allowances due or to become due, and to be ccnfined at hard 
labor ror tin years. The reviewing authority approved the sentence, 
reduced the period ot confinement to two years and forwarded the record 
ot trial tar_ action under Article ot War 48. 

3. The evidence for the I1"0Secution is ·summarized as .follows i 

Prior to 26 Ju.1:¥ 1946 the accused, a captain, Army o.f' the United 
States, was usigned as Chis£ ot the Transient Branch, Headquarters Camp 
Kilmer, New Jersey (R 19). On 26 July 1946., he was place.d on terminal 
leave .for eighty days at the Separation Center, Fort Dix, New Jerse7, 
pursuant to paragraph 56, Special Orders No. 2<:n, 1262d Army Service 
Unit, Personnel Center, Separation Center, Fort Dix, !'few Jersey, 26 July 
1946 (which prOTided that the accused was to revert to an inactive status 
on l5 Octcber 1946 (R 9J Pros Ex A). 

In a I1"e-tr1al statement llhich was admitted in evidence as pi-o,ecu
tion •s Exhibit 4 (R 39) the accused stated that o• 5 September he had an 
opportunity to obtain employment in California. Not having suf.t:icient 
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money fer the trip and knowing that Air Transport. Command planes sometimes 
traveled without full loads, he decided to cut special orde.rs which would 
enable him to travel to California on an Air Trc..nsport Camna.nd Plane. Go
ing to the Transient Branch at Camp Kilmer, he out a stencil for a purported 
Extract Paragraph 22, Special Orders No. 259, Headquarters Camp Kilmer, New 
Jersey, which purported to place 11Major Frederick J. Erwin, 01794172, on 
further temporary duty for an uooetermined period at the San Francisco Port 
of Embarkation until the canpletion of' the temporary duty or unless sooner 
relieved by proper authority.• The crder recited as authority the verbal 
orders of' Thet Adjutant General and further provided& 

"This Personnel under Tee Cee Project. Travel by 
Military aircraft or by camneroial aircraft is directed 
for both going and returning except where other means of 
authorized travel are more expeditious. 

"TDN TCS 60.-3y..P 432-02 A 212/60425 

"Seo nI AR 35-4820 rlll appfy" (R 25, 39; Pros E.xs 
2, 4). 

The accused then took the stencil to the mimeograph section of the branch. 
Private First Class Dorot~ H. Greene, WAC, who was' on duty in that section, 
noticed that the accused was wearing the insignia or a major and congratu
lated him on his pranotion. Accu.!ed started to run oft the stencil himself', 
and Private Greene, thinking he was still on duty offered to run it for him 
(R Il-21). She did not read the order,· but saw the word "Restricted" anc 
the seal of' the headquarters on it. About 50 copies were run off atter 
which Private Greene asked for the aencil and one copy of the order. The 
accused told her it was a personal crder and was not to be filed (R 22, 39; 
Pros Ex 4). The accused took the entire run or the order and destroyed the 
stencil (R 39J Pros Ex 4). 

An extract of the true paragraph 22, Special Orders No. 259, Head
quarters Camp Kilmer, dated 17 September 1946, bearing the seal of that 
headquarters, which has no reference to the accused or to "Major Erwin11 

11'8S received in evidence as prosecution's Exhibit 5 ll'ithout objection 
(R 41). 

On 17 September 1946 the accused, wear~ the insignia ot a major, 
Arm:, of tbe United- States, and rept<esenting himsel! to be Major Frederick 
J. Erwin, p:-e~ented__ to Miss .Ann E. Smith, Passenger Clerk, .A.ir Transport 
Canmnd, Newark Airport, Newark, New Jersey, a copy of orders purpcn.ing 
to entitle Maj or Frederick J. Erwin to transportation by a:ir to Long 
Beach, calilornia (R 23-25; Pros Ex 2) • Tha orders entitled accused, 
insofar as Miss Smith was concerned, to a No. 2 :r;riority (R 24). Accused 
informed Miss Smith that he was to get a No. 1 priority under the "Tee 
Cee" project (R 24-25; Pros Ex 2). Miss Smith took two copies or the 
orders and the "information card" and presented same to Captain Howard 
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G. Roth, of the. Traffic Section, Air Transport C0nn'nand, her officer in 
charge, far disposition (R 24..:Z,; Pros Ex 2) • Accused identified himseli' 
to Captain Roth as Major Frederick J. Erwin and wore major's insignia on 
his collar (R 26-':n, 31) • Captain Roth examined the orders tresented by 
accused, told the accused that he., (Captain Roth) was not sure whether ac
cused was eligible fez a No. l :i;riority or a No. 2 priority, but that 
they would get the accused out, to Long Beach, California, via ATC the 
next day (R 2.3-25, 27, 29J Pros ED 2, J). Captain Roth told accused 
that accused would receive a No. 2 or a No. l priority, depending upon 

. 1'hat Captain Roth's headquarters had to say (R 2'1-29; Pros Ex 2., .3). 
Captain Roth ascertained from his headquarters that the Tee Cee project 
had been discontinued prior to 17 September 1946 (R .32). Accused lert 
the airpcrt on 17 September and returned the following morning, 18 
September 1946 (R J()y .32). Captain Roth told accused that there was 
si:.xr.e discrepancy about the orders and that a detail was caning over 
from Camp Kilmer to check them (R 30). On 18 September 1946, Major 
Frank w. Hobson,. CMP, Provost Marshal, Camp Kilmer, New Jersey, .mt 
to Newark Airport., Newark, New Jersey, and met the accused who ware green 
slacks, khaki shirt, a Transportation Corps insignia and insignia of a 
major on his collar. ll'ajor Hobson placed accused under arrest and re
turned accused to Camp Kilmer on 18 Sept.ember 1946 (R 33-35). 

4. The evidence for the defense is summarized as :follows a 

The accu.sed, having been advised of his rights, elected to be eworn 
and testified that he entered the service on 30 April 1941 (R 4.3-.44)• He 
was sent to FClt't Dix, then to Fcrt Bragg, where he trained until 7 January 
1942. When his unit was alerted at Fort Bragg, North Carolina, far ship,
ment overseas, he ns disqua.11.f'ied tar overseas duty . because of an old· 
knee injury (R 44). .A.t his wn request, he was permitted to accoapany 
the unit on a limited service status, but while he was at Fort Dix await• · 
1ng shipnent, the knee was dislocated and he was transferred to a casual 
detachment at Fort Dix, where he served until .3 January 1943 (R 45) •.. H• 
was accept;ed tor •limited service OCS" after being initially disqualified 
because of the knee injury. He was comndssioned from OCS on .31 March 1943 
and was assigned to New York Port of Embarkation (R 46). His fiancee 's 
family', who had ireviously opposed his plans £or marriage, withdrew their 
objections to the marriage of the accused to their daughter when he was 
ccmmissioned. He received a three-cay leave and was married (R 46-.4?). 
On ? .lpril 1943, he reported to Camp Kilmer and was assigned as Personnel 
Otticer of the New York Port of Embarkation Replacement Pool, a casual 
organization. In Septenber 194.31 he attended the Adjutant General •s 
School at Fort Washington and completed a two-month course. Returning 
to Camp Kilmer, he spent one month cleaning up the work at the pool and 
was assigned to Post Headquarters, Camp Kilmer, as Assistant Chief, 
Military Persormel Branch (R 4?-48). 
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Accused and his 'Wife lived at Plainfield, New Jersey, but his wite 
objected to that residence because it was too far fran her family. While 
accused was at Fort Washington, his wife gave up their apartment and 
moved back with her fan.Uy (R 47-48). AcCUBed knew nothing of this move 
until it had been accanplished. He expected to be at Camp Kilmer until 
the end of the war., due to his limited service status (R 48). In February 
1944, accused's wife gave birth to a baby., after which her father insisted 
that she remain at the home of her parents. In l!arch., however., accused 
was :pE"omoted to First Lieutenant., llhich pleaeed his father-in-law and the 
latter permitted accused and his wife to live together again (R 49). · In 
May 1945, accused and his wife were again separated (R 48). In June 1945, 
he was pranoted to Captain., and he and his wife were reconciled again. 
late in August .1945, they were separated for the last time (R 48-50). Ac
cused •s father-a-law visited Camp Kilmer and "tried to make things just 
as unpleasant as he could". On the advice of his attorney the accused 
requested a transfer overseas (R 50). He was assigned as a Troop Trans
port Coanander in September 1945, and held that assignment until February 
1946. He had completed an overseas trip just before Christmas., 1945, and 
after buying :pE"esents for hiB be.by, borrowed a car to take them to the 
home of his wife •s parents. His father-in-law refused to allow him to 
enter the house or see the baby (R 51). 

Upon his return to Camp Kilmer in February 1946, he was assigned as 
a "trouble shooter" in the Military Personnel Branch, and., about a month 
later n.s made assistant chief of the Transient Branch, Vihere he remained 
until 10 July 1946 (R 52). 

In June 1946., accused requested and reaeived an assignment on a troop 
train to California. While on delay en route frcm Califcrnia to bis 
station, :be visited bis former WAC secretary and ~r fiance., and discussed 
'With them a business enterprise which the couple was starting in Los 
Angeles. There was some discussion caicerning the poesibility that ac
cused might obtain employment in California. About three weeks before 
the incident for llhich the accused was tried, he received a letter from 
the same couple, inviting him to cane to California to discuss his enter
ing their business, which had been started and which was :pE"egressing ,rell 
(R 53). 

Accused went on terminal leave on 'Z1 or 28 July 1946. He had made 
an allotment of $200 :µ3r month to his wife., which did not leave accused 
much money (R 53-54) • His wife would receive·, her last allotment check 
early 1n .A.ugust, bt1'\ would not know it was the last one until Sept.ember. 
Accused expected that legal action against him would be initiated in 
Serteuber, aXld he believed a trip to California would be an imnediate 
means of escape troa the pl"oblems which he foresaw. The only reason why' 
accused cut the orders 1n question 1188 to, pt passage to California (R 
54). He wanted to get to California, look the situation O'ler, and it it 
looked pranising he intended to return east, pack and move to Califcrnia 
(R 55). 
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Accused wore a major's insignia because his rlf'e 1s parents had acted 
more kindly toward him on each previous occasion when he had been pro
moted {R 55). He did not expect to see h:is wife, but knew that mutual 
.friends would see him and report his prauotion to her (R 56}. 

On cross-examination, accused testified that on 5 September 1946 he 
cut the order and took it to the mimeograph section, where Private Greene 
offered to run it for hill, but he ran it himself (R 58; Pros Ex J). He 
presented the order to the A.:lr Transport C~d at the Newark .Airport · 
and was promised transportation on the strength of the order (R 59}. He 
had made the trip before and knew that it was necessary to ha"Ye orders to 
obtain a seat on the plane. He was wearing major's leaves on 5, 17, and 

. 18 September (R 60, 6J}. He admitted that he had received instruction in_ 
the Articles of War and military law at OOS and at Camp Kilmer (R 62-63) • 

.A psychiatrist testified that he had observed the accuaed at the 
Station Hospital at Camp Kilmer over a period of several weeks (R 64-65), 
and that accused is a hiihly intelligent, impulsive type, who oft.en acts 

. without giving proper or mature judgment to his acts• This condition is 
innate in a person but is not a mental disease (R 66). In spite of his 
intelligence he acts without the rationalization which is expected of a 
person of his intelligence (~ 67). The accused's offense is directly at
tributable to an escapist attitude. His desire to escape from his unhappy 
mariul condition would not affect his judgment to the point that he would 
be unable to distinguish between right and 11rong (R 68). 

Lieutenant Colonel John Ehinger, Camp Kilmer, New Jersey, testified 
that the accused served under his supervision from .April 1943 to February 
1944. The witness stated that he considered the accused one of hi.a best 
officers (R 69-70). His professional qualifications for personnel work 
are outstanding. He is of value to the military service and his character 
0 has been the best0 (R 71). 

Kajar Victor Warcholik, Chief of the Transient Branch, Camp Kill!ler, 
New Jersey, testified that the accused served as his executive officer 
.for five weeks. He rated the accused as Superior during the period (R 
75-76). . . 

It was stipulated that if Mr. Joseph K. Reichbard, Attorney-, Depart
ment ot Justice, were pt"esent and ncrn he would testify that he was 
formerly ass :lg:ned to Camp Kilmer as an enlieted man and as an officer• 
He ,rorked with the accused and knew the accused as a splendid worker who 
worked overtime constantly (R 77-78}. 

5. In our deliberation upon this record careful consideration has 
been given to a brief filed on behalf of the accused by :Messrs. Maurice 
J. McKeowen and Sidney Schreiber of Newark, New Jersey, attorneys far 
the accused. Cral argument by Mr. :McKeowen and Mr. Schreiber were heard 
by the Board of Review. Numerous assignments of error have been made, 
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all of which have been considered by the Board. The two important assign
ments of error which will be discussed below are 1 

a. That the court did not have jurisdiction to try the accused. 

be That the special order involved in the specification or Charge 
I is not an instrument which can be the subject of common law forgery in 
violation of Article ot War 93. 

6. As noted above, the accused was placed on terminal lean for 00 
days effective 26 Ju~ 1946 by paragraph 56, S~cial Orders No. 207, 1262d 
Army Ser:tice Unit, Personnel Center, Fort Dix, New Jersey. Under the pro
visions of this order the accused was to revert to an inactive status on 
15 October 1946. (The date on which he was arraigned). en 18 September 
the accused was .placed under arrest by Major Frank w. Hobson, the Provost 
Marshal' at Camp Kilmer. Terminal leave of the accused and his reversion 
to inactive status was revoked by ccmpetent authority on 24 September 1946, 
effective l6 September 1946. Charges 118re served on the accused on 9 
October 1946 and he was arraigned on 15 October 1946. After his arraign
ment the accused moved fer a continuance until 22 October 1946 which was 
granted. When the ·court reconvened the accused entered a plea to the 
jurisdiction on the grounds that he was no longer a person subject to 
military law having reverted to an inactive status on 15 October 1946. 
In support ot the accused's plea to the jurisdiction the defense counsel 
argued that the orders revoking the accused's terminal leave and his re
vers ion to an inactive status 11ere never delivered to the accused (R 9--
10, 13-16). Although no evidence as to accused's non~eceipt or the 
order 1n question was introduced, it is noted that the distribution 
shown on the orders does not include the accused 1s name (Extract par 92, 
SO 163, Sep Ctr, Ft Dix, NJ, 24 Sep 1946; Pra:i Ex 1). 

Arter hearing argument the law member overruled the plea to the 
jurisdiction (R 16). 

It is well settled that where a soldier is arrested for a crime prior 
to the termination of his enlistment, am where the term of bis enlistment 
expires before his trial and· conviction by court-insrtial, military juris
diction, ha'fing once attached by the arrest, is continued for all purposes 
of trial judgment, and execution {la n Walker, 3 Am. Jurist 281; Barret 
vs. Hopkins, ? Feli. 312; Mosher vs ~, 143 Fed. {2d) 745; Winthrop's. 
Military Law and Precedents, 2d Ed {1920 Reprint) p 90; CM 202601, Sperti. 
6 BR 171; Cll 20-zno, Cooley. 6 BR 259; CM 20339.3, Little, 7 BR 145, 149; 
CM 210678, ~., 9 BR .305, 319). · . 

In Winthrop on llilitary I.aw, at the page cited the author saids 
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"It bas further been held, and is nOlf settled law, 
in regard to military offenders in general, that it the 
military jurisdiction has once duly attached to them 

· previous to the date of the termimtion of their legal 
period ot service, they mq be brought to trial by court
martial. after that date, their diacharge being meanwhile 
'Withheld. This principle has mostly been applied to eases 
where the offense was committed just prior to the end ot 
the term. In such eases the interests of discipline clear
ly forbid that the offender should go unpunished. It 1a 
held therefore that if before the da,y on which hia serv
ice legally terminates and his right to a discharge is 
canplete, pr-oeeedings with a view to trial are commenced 
against him,~ b1 an arrest er the service ot charges, 
-t;he military jurisdiction will fully attach, and once 
attached mq be continued by a trial by court-martial 
ordered and held after the end ot the term of the en
listment of the accused.a 

In. the light of the foregoing authorities, even if we were to assume that 
the orders revoking the accused's reversion to inactive status are in
operative because such order was n~ delivered to the accused, he, never
theless, did not cease to be subject to military law because milituy 
jurisdiction bad attached when p;-oceedings 'With a view to trial were 
commenced against h:im by arrest an:i service of charges prior to the 
termination of accused's tour of active duty. 

It has recently been held by the Board of Review in a case where 
an accused officer, 'Who was sentenced to dismissal, was released from 
active dut.y and finally separated i'rom the service under honorable con
diti0Il8 ~ conviction but l!:Js1:. to final .action by the contirm.ing 
authority., that the action of the War Department in separating the 
accused i'rom the military service under honorl\ble conditions effected 
a constructive pardcn ar remission of the 1entence adjudged {CM .312219, 
Murrax, 5 Bull JA.G 278) • . 

The pE'esent case is readily- distinguishable i'rom. the Murray case in 
that the War Department 1s action in the latter case was inconsistent 'With 
the accused's status as ·an officer awaiting final action by thB confirm
ing authority on a court-martial sentence, whereas 1n the ~esent case 
the War De];Jll't~nt took no action which was in any way inconsistent with 
the accused's status as a person aniting trial under charges which had 
been eeasonably initiated. 

J.ccordingly-, we are of the· opinion that the law member's action 1n 
denying the accused 1s plea to the jurisdiction was proper. 
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7. The specification of Charge I avers that the accused forged a 
special order purporting to place a Major Frederick J. Erwin on temporary
duty- for an undetermined period at the San Francisco Port of Embarkation 
in violation of Article of War 93. 

Too purported special order, 11hich, is .fully set forth in the speci
fication of Charge I and Specification 2, Charge III purports to direct 
travel by military or conmercial aircraft "both going and returning ex
cept where other means of authorized travel are mere expediti0tl8, 11 it 
recites a procurement authority, and provides that Section III, Army 
Regulations 35-.4820 will apply. 

In discussing the crime of forgery the J.!anual for Courts-1.!artial 
provides in relevant par~a 

"Forgery is the false and fraudulent making or alter
ing of an iMtrument which would, -u genuine, apparently 
impoee a legal liability on another or change his legal 
liability to his prejudice. {Clark.)

"***A lftiting falsely made includes a false instru
ment that may be in part or entirely i:rinted, engraved, 
written with a pencil, or made by-photography or other 
device. * * •" · 

• - * * * 
"To constitute a forgery the instrument must on its 

face appear to be enforceable at law, * * * or one 'Which 
might operate to the prejudice of another. * * *· It 

* * * "The false writing must be ma.de or altered with intent 
to defraud or injure another. It is :bmnaterial, however, 
that 8l'lY0n8 be actually defrauded or injured, or that no 
further step be made toward carrying out the intent to de
fraud than the making of the false writing." {MCM 1928, 
par l49j, pp l75-J76) (Underscoring supplied). 

The evidence relevant to the elements of i:roo:t as stated in the 
Manual for Courts-.1:artial are discussed belows · 

· 11 (!;) That a certain Ni.ting w. i'alselY me.de * * * 
M alleged;" (Underscoring supplied • . 

The making of the false Extract., Paragraph 2.2., Special Crder 259, 
Headquarters Camp Kilmer., New Jersey, 17 September 1946 was established 
by the introduction into nidence of the genuine paragrain 22 of the 
relevant special orders {Pree Ex S) and ot \he false document (Pros Exs 
2, 3), as well as by the accused's testimony and his confession. 
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11 {£) that suc::h ;writing y.s of f nature which would, 
it genuine, BpparentlY impose a legal liability on another, 
or change hi., le~a.l liability to his pre.1udice;" (Under- . 
scaring supplied • · 

"Where the talse document is abs olutel.y and palpabzy 
void on its race, it cannot be the subject of forgery, but 
where it is apparently valid on its race and suscept,ible 
ot use to defraud H intended., it is not necessary to con
viction that the tcrged document be .. sufficient in itselt., 
without extrinsic evidence or acts, to accomplish the 
torger 's purpose; it is 6nough that it max I under some 
contingency aid in bringing about the result" (N!,U vs. 
Jl.&• (CCA 8th, 1<;08) 165 Fed. ~3, 200; CM 2'T122JJ, Pritchard, 
33 BR (ETO) 157, 158). 

•It is enough it the .torged instr1JJD8nt· be apparently 
eufficient to support a legal claim and thus effect a 
fraud. It is well settled that the signing of a fictitious 
name, with fraudulent intent., is as much a f argery as if 
the name used was that of an existing person. The public 
mischief., i.e., the legal tendency to defraud, is equalfy •great in either event. Neither 1s it material that no 
person suffered loss by reason of appellant •s acts. * * * 
It :is sufficient it there is an intent to defraud someone 
by maldng er altering a llI'it~ which act sb1 prejudice 
another" (Mellon v. United States (.A.pp.· D. c. 1940). 110 
Fed. (2nd) 556, 560-61) • · 

An instrument ~ capable ot forgery it it is apparently sufficient to 
support a legal claim directly or indirectly (lharton'es cr,mina]· Law., 
12th Ed, Sec 8871, pp 1193-1196 and cases cited therein). It is, 
consequently, immaterial it additional action on the part of the ac
cused such as the .tiling of a \foucher or claim were necesury betore 
the Government would actually have been prejudiced. 

In the illstant case the 1.mtrument in question purports to direct 
travel by military or commercial a:ircraft and provides that Section llI., 
Army Regulations 35-.4820 will apply•. 

In relevant part Section III, J..rmy Regulations 35-4820 provides a 

•19. .lir travel•--A• 1uthq:1zat1on tor payment of per 
diem and Ot~r expemee t ' 

.l (A.s changed by C 4, ll Feb 46) For travel by 
air under competent orders on duty without troops, 
wider reguJa tiona to be irescribed by the Secretary 
of War, officers of the A.rrrry., and of the legally 
constituted Reserves thereof while on active duty, 
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and of the National Guard while in Federal Service, 
or while participating in exercises, or performing 
duties under sections 92, 94, '17, or 99 or the 
National Defense Act, ehall, in lieu of mileage 
or other travel allowances be all~d and paid 
their actual and necessary travel expenses not 
to exceed $.8 per day, er, in lieu thereof, per 
diem allowances at rates not to exceed $7 per 
dl.7• See sec. 12, act 16 June 1942 (56 Stat. 
J64J 37 u.s.c. 112; M.L. 1939, Sup. III, sec. 
l37lc-l2 (3); sec. I, WD Bul. 28, 1942), and 
sec. 212, act 3 May 1945 (Public Law49-79th 
Cong.; sec. I, WD Bul. 7, 1945). 

"(2) Travel by officers 0£ the Army, including 
the Reserve components thereof and the National 
Guard while on active duty in the Federal service, 
on commercial aircraft, danestic or foreign, 
including travel between airports and centers 
of population or posts of duty when incidental 
to travel on cormnercial aircraft, shall be al
lowed at public expense when authorized or ap
proved by canpetent authority, and transportation 
requests for such travel may be issued upon such 
authorizations. Such expense shall be allowed 
wi~hout regard to c anparative costs of transpor
tation by aircraft with other modes of transpor-
tation. 

u.s.c. ll2 M.L. II sec 
'3ee sec. µ, Act 16 June 1942 {56 Stat. 

c-

"!?.• Travel by air def'ined.-(.u changed by C 3, 
21 No. 45) The term 'travel by air' is defined 
as a journey by Goverment or other aircraft, 
including aircraft nights for training purpoees, 
made pursuant to orders of competent authority, 
which requires one or mare landings away from 
the starting point. --It includes all necessary 
de4Ys en route because of unfavorable nather 
conditions, necessary repairs to aerial equip,
ment, re.tueling, and other delays incident to the 
mode of travel. It llkewise includes necessary 
delays rar subsistence and lodging not in excess 
of 24 hours at any one point. (.A.G 245 .6 (15 Nov 
45) (4 Feb 46))." 

. * * * 
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11 24. Temporary duty travel in general.--Payment or a 
flat per diem is the only authorized method or reimbursing 
officers for subsistence expenses incurred in connection 
with temporary duty travel. Nothing in these regulations llill 
be interpreted as authorizing payment of per diem far sea 
travel on surface or undersea vessels. In the event traveling 
officers are required to J».Y fer meals or other necessary 
services furnished on such vessels, reimbursement may be 
claimed and paid on an actual expense basis. 

•25. Travel and temporary duty performed within United 
States.-(As changed by C 1., 18 Sep 45) ~· Rates o.f' per 
~- The following rates of per diem are prescribed for 
travel and temporary duty away from permanent stations with
~ the contijental limits o! the United States a 

11 (1 Wbile traveling.--$7 per day while traveling 
except when the order includes the 110rds 'Travel 
with troops, 1 'Travel with troops going,' or 
'Travel with troops returning., 1 er one of the 
abbreviations 'TT,' 'TTG,' or 1TTR. 1 

"(2) At points o.f' temporary duty•....Officers will 
be reimbursed for subsistence expenses incurred 
in connection with travel and teoRporary duty, 
including attendance at service schools, performed 
within the United States 1n accordance with the 
following table I 

Government Quarters 

I 
Period aNot furnished ' : Furnished 

a , 
1st through 30th day-a $7 per day a $5 per day. 
31st through 60th day-, 4 per day'-- a 2 per day. 
61st day to end of TDY-1 2 per day-- a Nothing. 

, ' I 

·~· Temporary duty at any one ;poµrt.-'Temporary duty 
at a.ey one point I is cumulative under the same order. 
It is lilmwise cumulative under a supplemental order . 
issued by the original or other he~dquarters when 
tranl status under original and supplemental orders 
remains unbroken. * * *". 
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It is apparent from the foregoing that the false special order 
might not onl¥ have authorized the accused to travel by military air
craft., ar by civilian aircraft at Government expense, but it might also 
have furnished a basis for a claim far $7~0() per diem while traveling, 
i?.00 per day f<r not mare than :,o days at any one point of temporary 
duty, and lesser amounts for each day in excess of :,o days to the end 
of the temporary duty directed. 

The payment of per diem as provided in Army Regulations :35-4820 is 
authorized by the act of 1.6 June 1942 (56 Stat • .364; :,7 me 112) and is 
enfarceable by action in the Court of Claims (.28 rec 250 (l)) • 

Thus the inetrument in question ~ impose a legal pecuniary lia
bility on the United States for the pqment of_per diem and the reimburse
ment of any expense involved in obtaining travel by civilian aircraft. 

The extract of special orders was ·apparently perfectly valid on its 
face. Its invalidity depended upon the intrinsic facts that the person 
indicated therein was fictitious, and that the order had not in fact 
been issued by canpetent autharity. The instrument was thus capable of . 
d'.f'ecting & fraud. It is conceivable that an offieer of the Air Transport 
Command •ould haft furnished travel by military aircraft, er that travel 
by civilian aircraft would have been provided at Government expense it 
requested. It :1.B also conceivable that a disbursing officer ~ have 
honored a clain of the accused tar per diem, and ~ thus be subjected 
to i:r- 08ecution or assessment or embarrassment (CM 297220, Pritcbard,--21? 
ill>• 

In their brief' counsel for the accused argued that the Government 
could not have been prejudiced by the accused's acts because ATC planes 
do not ardinar!l¥ carry their full passenger load and the plane that the 
accused was to take was at most half filled. Thay contend that the added 
cost to transpart the accused was ~ min1ro1 s. 

This argU1D1Jnt is invalid, even 1.f' 1M were to disregard the real pos
sibility that the instrument in question might have supported a monetary 
claia for ~ ~ and the expenses incidental to travel by camnercial 
aircra.f't. 

It is well established that pecuniary loss to the Government need 
not necessar!l¥ be involved in the forger 1s intent to defraud it. 

• It is enough it the acts charged * * * tend to 
impair or impede a governmental .function" (.!!llg vs. 
Hunter. waraen (cCA loth 1944) 141 Fed (2d) 449, 451, and 
cases cited therein). 
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An indictment may be maintained for forgery when the fr'aud is 
directed against the public at large (Wharton op cit, sec 908). At 
canmon law the forgery of any matter of judicial or executive record 
was indictable (Wharton, op cit, sec 89()) • In United States "• Randolm 
(1853) (24 Fed Cas No. 16,120) it was held that naturalization papers 
were instruments subject to forgery. (See also Johnson v. Warden (CCA. 
9th, 1943, l34 Fed 2nd 166, 167, cert. denied 319 u.s. 763; United States 
v. Mullin (D.c. E.D. Mo. 1943) 51 Fed Supp 785, 7'ir'/) • 

Counsel for the accused cited CM 261047, Ile Aneelo, 40 BR 105 as 
.authority £or their argument that the military special order is not a 
subject of forgery. In that case the Board of Review held that the male-· 
ing of a false furlough did not constitute common law forgery. In that 
case the Board of Review stateda 

•rt is readily apparent fr-om the definition and dis
cussion of the offense contained in pu-agraph l49j, MCM 
1928, that the offense contemplated by this Article of 
War is forgery as. known at common law. .A. military furlough 
is not. such an instrument as 'might operate to the prejudice 
of another ', nor, if genuine, would it 'apparentq impose a 
legal liability on another or change his legal liability to 
his prejudice' (MCM, 1928 par. l49j) • The Specification 
£ails to allege an offense in violation of Article of War 
93 but does state an offeme in violation of .Article of War 
96.n 

It is nQted that the Beard of Review in the De Angelo case did not 
discuss in detail all of the rights and privileges and at.her matters 
incidental to a .t'urlcro.gh fr-om which it wruld follow that a furlough order 
could not "operate to the prejudice of another," nor 11apparenti,- impose 
a legal liability on another," etc. After considering the rights inci... · 
dent to a furlough, including the fact that enlisted men on furlough are 
entitled to receive the monetary value of the garrison ration £or the 

· period during which they are on authorized furlough and are not sub
sisted at Government expense (par 8, AR 615-275), we question the reasons 
advanced by the Beard of Review in the De Angelo case. Since, however, 
the opinion in the pe Angelo case is limited in its application to 
military furlough and does not purport to lay down a broad rule. ap.. 
p11cable to all military· special orders, iti·s therefore not deter
minative of the issues in the instant case. 

For the reasons stated above -.e are of the opinion that the forged 
special order involved in this case is a writing of a nature 'Which would, 
1£ genuine, apparently impose legal liability on another, or change his 
legal liability to his Jrejudice. 
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"(s) that it was t e accused who so f lsel de 
or altered this paper," {Underscoring supplied• 

The accused admitted that he prepared the stencil and ran oft the orde·r, 
1n his sworn testimony and in his confession. This fact is further estab
lished by the testimony of Private Greene, that the accused came to the 
Mimeograph Section of the Transient Branch, Camp Kilmer., New Jersey., on 5 
September 1946, and that he brought a stencil to be run of! on the mimeo
graph machine. She further testified that the accused refused to let her 
file the stencil as 1'a8 required by the standing operating procedure in 
that office. 

"(g.) , th~ facts and circumstaps,es or the CfSe 
indicating the intent of the accused thereb;r to defraud 
or prejudice the rights ot another person. 11 (Underscoring 
supplied). 

Both in the accused's pre..Jt.rial statement (Pros Ex 4) and in his 
sworn testimony at the trial he denied o.ny intention to use this false 
order to perpetrate a; fraud against the Goverment by attempting to col
lect either travel pay or monetary allowance. Despite these denial.8 all 
the facts and circumstances tend to sh01J that it was the acCU8ed •s intent 
to defraud ar prejudice the right of the United States Government. The 
accused is a mature officer with considerable military service. The ac
cused admitted his intent to use the false instrument to obtain Govern
ment transportation by military or commercial aircraft and other evidence 
shows that he attempted to do so. He thereby would have put the Govern
ment., directly or indirectly, to the expense of transporting him from 
Newark, New Jersey, to San Francisco, California.•. It need hardly be 
added that manitestl.¥ his transportation, if effected, would put the 
Government to considerable expense, thus defrauding the Government, since 
the accused was not r:1ghtf1llly entitled to such transportation at an.-

In 01.lr opinion the reccrd ot trial is legall.¥ sulficient to support 
the findings ot guilty of the specification o.r·cwge I. 

s. That the accused committed the offenses alleged in the specifi
cation ot Charges II and III is established beyond doubt by clear and 

· convincing eTidence adduced by the prosecution aa nll as by the aw<rn 
testimon~ · ot the accused. · 

9. The accused is 29 years ot age, married., and a high school 
grad~te. After attending Rutgers University far two years, he worked 
as a clerk in the office of a life insurance cQllpaey. The records of 
the War Deptrtment disclose that he was inducted 30 April 1941 and wu 
discharged as a technician fifth grade on 30 March 1943 to accept a 
camnission. On 31 llarch 1943, he graduated from the Army Administration 
Officer Candidate School, 1111.S conmdssioned a second lieutenant, A.nr!y ot 
the United States and entered active duty. He was iromoted to first 
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lieutenant on 6 April 1944 and to captain on 12 March 1945. His efficiency 
index is 41.2 (Excellent). 

· 10. In announcing the sentence, the president or the court made the 
following statemnt. a 

"uit the record show that the court unanimously joins in the 
reccmnendation far clemency and directs defense counsel to 
prepare an api:ropriate f'orm of recamrendation for clemency, 
based upon the prier excellent service or the accused and 
the mental strain under which he was laboring because o:e 
his unhappy marital corxiitiona." (R 88). 

Subsequently., the recamnendation was prepared as. directed, and was signed 
by all members or the court except Lieutenant Colonel Bisnotf. The review
of the Staff Judge Advocate (par 4d, page 9) indicates that Colonel Bis
nofr had departed !ran Camp Kilmer en route to a new station before the 
recamnendation was prepared, and that it would have been signed by him had 
he been present. 

Attached to tm record of trial are letters to the reviewing author
ity from tl'l8nty-nine officers and enlisted men, all of whom had served 
with the accused and all of' whom recOI!lI!Snded clemency in his case. In 
addition to the brief' filed on behalf of' the accused by Mr. Mcieowen and 
Mr. Schreiber., and supporting papers attached thereto., the Board of Re
view has considered the following .:..dditional camnunications pertaining 
to clemency on behalf or the a.ccuseds letter to The Judge Advocate 
General .fran the Honorable H. Alexander Smith, United States Senate, 
dated l? December 1946; letter to the Secretary of' War from the accused, 
dated 18 December 1946; letter to the Secretary of War from the Honorable 
Robert w. lean, :Member of' Congress, dated 20 December 1946; letter to 
thB President from Mr. aslie A. Irvin, mother of the accused,· dated 23 
l);)cember 1946; letter to The Adjutant General from the Honorable Albert 
w. Hawkes, United States Senate, dated 30 December l946J letter to The 
Joo.ge Advocate Gell:lral from Mr., naniel F. Carney, Attorney at Law, Mel
ford, :Massachusetts, dated 27 Janlll'.l'y 194?. 

11. The court 1"!LS legally oomtituted and had jurisdiction of' the 
person and the of'fen,es. No errors injuriously affecting the substantial 
rights ot the accused nre committed. In the opinion of the Board of Re
view the record of trial is legally su:i'ficient to support the findings of 
guilty and the sentence as modified ':,y the reviewing authority and to war-. 
rant confirmation thereof'. A sentence to dismissal is mandatory upon a 
conviction of a violation of' Article of War 95 and a sentence to dismissal, 
total forfeitures and confinement at hard labar tor two years is authcr-
1.zed upon a conviction of vi_olations ot Articles ot War 93 and 96• 

....,..~11&','..,-T?k,...___,-th-,+·(_______, Judge Advocate .... .... 

Judge Advocate 7&M-wd, ..k( , 

_·____P_n_le_a_ve_._______, Judge.Advocate 
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JAGH - CM Jl8.342 · 1st Ind 

wo., JAGO, Washington 25., n.c. APR 2 81947 
?:Oz The Under Secretary of War 

l. Pursuant to Executive Order No. 9556., dated 26 M.v 1945., 
there are transmitted herewith for yaur action the record of trial 
and the opinion of the Board of Review in. the case of Captain 
FranklJ'n c. Irvin (0-1945172)., Transportation Corps ... 

2. Upon trial by general court-martial this officer was found 
guilty- of forgery of a special order in violation of Article of War 
9J, misrepresenting himself as Major Frederick J. Erwin for the 
purpose of obtaining unauthorized passage by aircratt in violation , 
o£ Article of War 95., wrongfully appearing in p.iblic wearing, without 
authority., the insignia of a major and uttering the forged order in 
violation of Article of War 96. No evidence of aey previous con
viction., was introduced. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to becane due., and to be con
fined at bard labor for five years. The reviewing authority approved 
the sentence., reduced the period of confinement to two years and for
warded the record of trial for action under Article of War 48. 

J. A surmna.r;y of the evidence may be fo1md in the accanpanying · 
opinion of the Board of Review. The Board_ is o£ the opinion that the 
record of trial is legal.JJ' sufficient to support the findings o:t 
guilty and the sentence., and to warrant confirmation thereof. I con-
cur in that opinion. · 

The accused, while on terminal. leave, returned to Camp Kilmer, 
New Jersey, where he had been stationed., typed a stencil for a pur
ported order directing travel of Major Frederick J. Erwin to San 
Francisco., California., on :indefinite temporary duty. He took the false 
order to the mimeograph section and ran off about :fifty copies, tald.ng 
the stencil and all of the copies with him. At this time·, he was wear
ing major•s insignia., although he was a captain. Several days later, 
wearing the insignia of a major, he introduced himselt·at the Newark 
Airport as Major Erwin and presented the false order, requesting 
transportation to San Francisco via Air Transport Command aircraft. 
He was pranised passage on the following day, but the falsity of the 
orders was discovered and when he reported to the airport; was placed 
in arrest. 

4. lh announcing the sentence., the President of the court made 
the following statement a 
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"Let the record ·show that the court unanimousl3' joins 
in the recommendation for clemency and directs defense 
counsel to prepare an appropriate form of recamnenda
tion for clemency, based upon the prior excellent service 
ot the accused and the mental strain. under which he was 
laboring because of his unhappy marital conditiorus" {R 
88). 

Subsequent:cy-, the recamnendation was prepared as directed, .and was signed 
by all members of the court except a Lieutenant Colonel Bisnof£. The 
revie,r of the statt Judge Advocate (par 4d, page 9) indicates that 
Colonel Bisnoff had departed from Camp Kilmer enroute to a new station 
before the recanmendation was prepared, and that it would have been 
signed by him had he been present. Attached to the record o£ trial are 
letters recommending clemency to the reviewing authority from twenty-
nine officers and enlisted men, all of whom served With the accused. 

Careful consideration has been given to a brief' filed on behalf' 
ot the accused by Messrs. ·11aurice J. :McKeowen and Sidney J. Schreiber, 
attorneys at la, Newark, New Jersey, and to the following additional 
canmunications pertaining to clemency, letter to The Judge Advocate 
General £rom the Honorable H. Alexander Smith, United States Senate, 
dated 17 December 1946; letter to the Secretary ot War from the accused 
dated 18 December 1946; letter to the Secretary of War .tran the Honorable 
Robert w. Kean, Member of Congress, date~ 20 December 1946; letter to the 
President ·fran Mrs. Leslie A. Irvin, mother of the accused, dated 23 
December 1946; letter to The Adjutant General from the Honorable Albert 
W. Hawkes, United States Senate, dated JO December 1946; letter to The 
Juage-Advocate General £ran Mr. Daniel F. Carney, Attorney at Law, 
Melford, Massachusetts, dated 27 Ja.nua.ey- 1947• . · 

· ·5. Dl vie,r of all the circumstances including the accused•s 
excellent m:Uitar;r record and the recanmendations for clemency by the 
members ot the court and others £arn1J1ar With the accused•s record and 
character,· ·I recamnend that the sentence, as modified by the reviewing 
authority, be confirmed but that the fori'eitures and confinement be 
remitted and that the sentence, as thus modified, be carried into 
execution. 

6. Dlelosed is a .torm of' action designed to can-;r the foregoing 
recommendations into effect, should such recamnendations .meet With your 
approval. 

2 Incls 
l. Record· of Trial 
2. Form o£ Action 

Major General 
The Judge Advocate General 

-~---------------------------. ( GCJlO 146, 2 "ay 1947)• 
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THCHAS H. GREEN 
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WAR DEPARTMENT 
In the Office of '.lhe Judge Advocate General 

Washington 26, D. c. 

JA.GK • CM 318373 ·- 31 JAN 1947 
U N I T E D S T A T E S ) ANTILLES DEPARTMENr 

) 
v. ) Trial by G.C.M., convened at APO 851, 

) c/o Postmaster, Miami, Florida., 21 
Captain JOHN L. CAJ..J.,A,WA.Y ) November 1946. Dismissal and total for
(0-363698), Finance Depart- ) feitures. 
ment. ) 

OPINION of the BOARD OF REVIEYI 
SILVERS, MoAFEE and _ACKROYD, Judge Advocates 

l. The Board of Review has examined the record of trial in the oase 
of the officer named above and submits this, its opinion, to The Judge Ad· 
vocate General. 

2. The acoused_wa.s tried ·upon the following oha.rges and speoifioa.tionsa 

CHARGE Ia Violation of the 95th Article of War. 

Specification ls In that Captain John L. Callaway, Finance 
Department, attached unassigned Personnel Center, Antilles 
Department, Fort Buchanan, Puerto Rico, was, a~ San Juan, 
Puerto Rico, on or about 1330, 18 October 1946, in a public 
place, to wits The Royal Palm Bar, 669 Ponce de Leon Avenue, 
drunk while in uniform. -

-
NOTE• Specifications 2,3 and 4 differ materia.lly from Specifica·-

tion l only in the date, time and place in San Juan as indicated 
belows 

Spec~ Date Time Place-
2 19 Oct 46 1000 Corner Allen and San Jose Streets 
3 19 Oct 46 1930 In front of Crescionio Officers' Club 

·- and Mess, 604 Ponce de Leon Ave. 
4 20 Oot 46 1100 (Same as Spec. 3) 

CHARGE Ila Violation of the 96th Article of War. 

Specification li In that Captain John L. Callaway, •••, did, 
at San Juan, Puerto Rico, on or about 1330, 18 October 1946, 
wrongfully appear in The Royal _Palm Bar, 659 Ponce de Leon 
Avenue, a. public place, withollt his tie. 

NOTE• Specifications 2, 3 and 4 differ materially from Specifica
tion 1 only· in the date, time, place and equipment as indicated 
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belowa 

Speo. ' ~ Time Plaoe F.quipment 

2 19 Oot 46 1000 Corner Allen and San Jose Cap and tie 
Street• 

3. 19 Oot 46 1930 Front Cresoioni Officers 
Club and Mess, 604 Ponce 
de Leon Avenue Cap,tie and in-

signia. of ra.nk 
4 20 Oot 46 1100 Vicinity of Cresoioni Cap, tie and in• 

Officers Club e.nd Mess signia. of r&.llk 

ADDITIONAL CRA.RGEa Violation of the 69th Article of War. 

Speoificationa In that Captain John L. Callaway, •••, having been 
duly placed in arrest at Fort Buohanan, Puerto Rico, on or a.bout 
21 Ootober 1946, did, at Fort Buchanan, Puerto Rico, on or a.bout 
2 November 1946 break his said arrest before he was set at liberty 
by proper authority. 

He pleaded not guilty to and was found guilty of all charges and specifioations. 
No evidence of any previoua oonviction was introduced. He was sentenced to be 
dismissed the servioe and to forfeit all pay and a.llowe.noes due or to become 
due. The reviewing authority approved the sentence and forn.rded the record 
of trial for a.otion under Article of War 48. 

3. Evidence for the prosecution 

As to Specifioation 1, Charge I e.nd Specification 1, Charge II 

About 1130 p.m., 18 October 1946, the aocused was in the Royal Palm Ba~ 
on Ponoe de Leon Ayenue, San Juab. At this time "he was sitting on this 
Chief Petty Offioer's knee and wasn't saying anything. He had his eyes 
closed and every once in a while he would raise his head and holler and then 
slump his head over a.gain. 11 Sergeant Virgil F. Wiebe and the Chief Petty 
Officer carried the a.cous ed from the bar to a. ta.xi and took him to the 
Crescioni Apartments where they carried him inside and put him to bed. The 
accused did not have a tie. In the opinion of Sergeant Wiebe the accused was 
drunk: (R. 8,9). 

As to Specification 2, Charge I, and Specification 2, Charge II 

On 19 October 1946 at about 10100 a.m. Sergeant Jimmy L. M:>rgan was 
driving a jeep in San Juah. At the corner of Allen and San Jose Streets he 
observed the accused with two civilians. The civilians requeated Sergea.nt 
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Morgan to take. charge of the aocus·ed. The aocuaed got in the jeep and Sergeant 
Morgan ~rove to the Cresoioni .Apartments. The e.ocused walked to the jeep rap;dly 
and "was leaning over forward as if he was about to topple over at any time. 
While in the jeep he was talking in a high tone of voice and a.t times almost 
singing (R. 12-15). Lieutenant Burton M. Schuman, the offioer in charge of 
the Crescioni Apartments, observed the a.ccused a.bout 10~30 a.m., 19 October 
1946, seated in a jeep in front of the a.partment. · The a.ccused appeared to be 
drunk. Lieutenant Schuman,-Sergeant White am Sergeant Wiebe bodily carried 
the a.ccused to his room and put him to bed. The a.ccused "seemed to be either 
unwilling or una.ble to stand on his .feet. 11 He was dressed in t ropioal worsted 
shirt and pants but wa.s without his oa.p and tie (R •. 9,11-15,26,27). In the 
opinion of Sergeant Wiebe the accused was drunk (R. 10). · Sergeant Morgan 
stated that the accused ha.d been drinking a~ seemed like a drunken man (R.13). 
Lieutenant Schwne.n said the accused "seemed· to be drunk" (R. 26). 

As to Specification 3, Cha.rge I and Specification 3, Charge II 

On 19 October 1946 Mr. Louis E. Rumpff, Deputy Director, Civilian Personnel, 
Antilles Department, was standing in front of the Cresoioni Apartments. Several 
officers were also present. About 7130 p.m. Mr. Rumpff observed the accused 
approaching the Crescioni. The accused wa.s dressed in officers' tropical uni
form but without insignia and ca.p. His shirt was unbuttoned and "his shirt 
ta.il on the right hand side in the rea.r was out." The a.ccused bumped into Mr. 
Rumpff and then attempted ,to open the door of the a.pa.rtlllent. Mr. Rumpf!' ob
served tha.t the accused had been drinking to the point that he could not control 
his actions (R. 15-17). Second Lieutenant Scrogham observed the accused entering. 
the Crescioni Apartments on the evening of 19 October 1946. The accused was drunk 
a.nd staggering. Lieutenant Scrogham had to assist his wife out or the path of 
the ao cus ed to prevent her being bumped into by him. The acous ed was in uniform 
but was without ~nsignia. of rank or branch of service (R. 21). 

As to Speoification 4, Ch.a.rge I, and Specification 4, Charge II 

Q:i 20 October 1946 First Lieutena.nt Joseph J. Ritko, a Milita.ry Police 
officer, was directed by the Provost Marsh.al to locate and apprehend the ac
cused. He found the accused a.t about 11100 a.m. on the public street·abou!t 
fifty ya.rds east of the Creacioni Apartments. The accUsed was dressed in 
tropioa.l worsted trousers and shirt but wa.s without a ca.p or insignia and was 
drunk. He took the aocuaed to the 161st General Hospital for a blood a.lcohol 
test (R. 18,19). Second Lieutenant Joseph P. Scrogham ob•erved the accused 
talking to Lieutenant Ritko about noon 20 October 1946. The a.caused had been 
drinking and looked like a drunk person. His uniform was "messed up" a.nd he 
was without his cap, tie a.nd insignia of ra.nk and branch of service (R. 21,22). 
Capta.in Paul George LaBissoniere, Medical Corps, examined the a.ccused at the 
161st Genera.l Hospital about noon 20 October 1946. The examination consisted 
ot observing the accused's movements, speech, appea.ranoe, physical condition 
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and a blood alcohol test. The tests showed 4.0 milligrams of alcohol per 
cc of blood. This amount of alcohol in the blood indicates "either·border
ing a comatose state or actually in it." 2.0 to 2.6 milligrams of alcohol 
per cc of blood indicates intoxication. From this examination Captain 
LaBissoniere concluded that the accused was drunk (R. 22-24). 

Additional charge and specification 

On the morning of 21 October 1946, Colonel William R. Irnn, Commanding 
Officer of Post, Port and General Depot, A.PO 846, went to the quarters ot 
the accused and informed the accused that he was in arrest of quarters (R.28). 
Thereafter, on the same day, Colonel Irvin wrote a letter to the'a.ccused out
lining his arrest in quarters. By this letter the accused was placed in arrest 
of quarters in Room 8, Building T-123. He was permitted to leave his quarters 
for the purpose of going to the officers' m,ss for meals, (a.) breakfast 
0700-or45J (b) lunch 1200•1300, and (o) dinner 1800-1900. He was ~lso per
mitted exercise on the golf course between 1000 and 1200 daily. Further provi
-sion was made for reports to the adjutant of the post at 0800,1000,1300.,1600. 
The accused acknowledged.receipt of this letter at 1600 hours 23 October 1946 
(R. 28,29, Pros. Ex. 2). This order of arrest was not revoked and was in ef
fect on 2 November 1946. Colonel Irvin did not give the accused authority to 
visit the officer's club on 2 November 1946 at any time other than as set 
forth in his letter of 21 October 1946 (R. 29). The accused was observed to 
be at the officers' club, Fort Buchanan, at a.bout 9a00 p.m. 2 November 1946 
by Lieutenant Colonel John J. Healy and First Lieutenant Tony D. Curds. (R. 30, 
33 ). 

4. For the accused 

The rights of the accused as a witness were explained to him and he elected 
to remain silent. 

5. The evidenoe shows that the aocused was drunk in a public place while 
in uniform on four separate occasions between 18 October 1946 and 20 October 
1946. His-condition was such that on two occasions it was necessary to ac
tually carry him.into ,his quarters and put him to bed. On one occasion a 
blood alcohol test showed 4.0 milligrams of aloohol per oo of blood. 2.0 to 
2.5 milligrams of alcohol per co of blood is considered by the medical profes
sion to show intoxication. Um.er the facts as outlined above. the Board of 
Review is of the opinion that the accused was guilty of auoh gross drunken-
ness in publio, while in uniform, as to constitute a violation of Article of 
Wa.r 95 (CM 240799, Shapiro. 26 BR 131J CM 276285, Lucas, 48 BR 272). The evi• 
dence also shows that on these occasions of drunke'iiiiess the accused was without 
his cap, tie and insignia of rank and branch of service as alleged in Specifica
tions 1,2,3 and 4, Charge II. 

The aocused was placed in arrest ot quarters, and the limits of his arrest 
were set forth in writing. He was not released from his arrest. The evidence 
establishe~ that on 2 November 1946 the accused was at the Officers' Club, Fort 
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Buchanan, at about 9:00 p.m. • a time he was not permitted to be there by 
the terms of his arrest. This constituted a breach of his arrest as al
le~ed in the Additional Charge and Specifidation. 

6. War Department records show the accused to be 37 years of age and 
married. He graduated from high school and attended Southwestern University 
1-1/2 years. He enlisted in the Arrey 6 September 1933 and served continu
ously therein unti'l 16 October 1936. At the time of discharge he was a 
private first class. His oharacter and efficiency rating as a soldier were 
both excellent. On 1 .?m.rch 1938 he was appointed a second lieutenant. Finance
Reserve. He was ordered to active duty 7 April 1941, and was promoted to. 
first lieutenant 10 June 1941. From May 1943 to August 1943 he attended the 
Anny Finance School at Duke Uztj.veraity, from which scnool he graduated with. 
a superior rating. On 31 October 1944 he received a letter of commendation 
for his superior service in handling the payment of troops at Camp John T. 
Knight, California. He received a temporary promotion to captain 6 April 
1945. His efficiency ratings for the period 1 July 1944 to 31 December 1945 
are excellent. 

7. The court was legally constituted and had jurisdiction over the 
accused and the offenses. No errors injuriously affecting the substantial 

· rights of the accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Articles 
of War 69 and 96, ·and mandatory upon conviction of a violation of .Article of 
War 95. 

(On Leave) , Judge Advocate 

l'.wr.k, [ 'Y(/ ft , , ,lq<ige Advoo&te 

g/t,rA~. . """g• Ad...... 
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JAGK • CM 318373 lat Ind 

WD, JA~, Washing.ton 25, D. c. FEB 2 11947 

TOa lbier Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there are 
tre.nsmitted herewith for your action the record of tria.l e.nd the opinion of 
the Boe.rd of Review in the ca.se of Captain John L. Callaway (0-363698 ), 
Finance Department. 

2. Upon trial by general court-martial, this officer was found guilty 
of being drunk in uniform in public places on four sepe.rate oooa.siona in · 

· violation of Article of War 95. He wa.s also found guilty, under four speci• 
fications, of being in improper uniform, in violation of Article of War 96J 
and of breach of arrest, in violation of Article of War 69. No evidence of 
any previous conviction was introduced. He was sentenced to be diamisaed 
the service and to forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. • 

3. A summary of the evidence "JM.Y be found in the accompanying opinion 
of the Board of Review. ;i: concur in the opinion of the Boa.rd of Review that 
the record of trial is legally sufficient to support the findings ot guilty 
and thfl sentence and to warrant confirmation of the sentence. The record 
ahon that between 18 October 1946 and 20 Ootober 1946 the accused wu ex
ceedingly drunk in public while in uniform on four sepa.re.te occa.sions. 
While drunk he we.a in improper uniform. He wu placed in arrest in quarters 
and twelve days later breached his arrest. All offenses occurred in San Juan 
Puerto Rico. 

4. This officer is a high school graduate a.nd attended college l•l/2 
year,. He served a.s an enlisted man from 6 September 1933 until 16 October 
1936. In 1938 he was ooillllissioned a. second lieutena.nt in the Fins.nee Depart
J11Dnt, Reserve Corps. On 7 April 1941 he was called to aoti -ni duty and ha.a 
served continuously sinoe tba.t time. 

In view or the length ·or aervioe of the accused and hie prior good record 
a.a an enlisted man &Ild officer, I recommend that the sentence be oonfinned, but 
that the forfei turea be remitted a.nd that the aentenoe u thus modified be 
suspended during good behavior. 

5. Incloaed is & form of action designed to carry into effeot the tore• 
going recommendation, should it meet wit our approva.l.

/ 

2 Inola THOMAS H. GREEN 
1. Record or trial Major General 
2. Form. of a.otion The Judge Advocate Gener&l 

( GCMO 51, 27 Feb 1947). 
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WAR DEPART1'.ENT 
In the Office of T'-oe Judge Advocate General 

l\ashington, D. c. 

JAGH ~ CM 318380 

UNITED STATES YOKOHAMA BASE ~ 
v. ) Trial by G.C.M., convened at 

) Headquarters, Yokohama Base, 
KAZUE YABUSAKI, an Anerican ) United States Ar:ny, APO 4D4, 
civilian member of the crew ) lJ November 1946. Confine
of the SS Cape Perpetua ) ment for two (2) years and 

six (6) months. United States 
Penitentiary 

. H0LDINl by the BOARD OF REVIEW 
HOTTENSTEIN, SOLF, and SMITH, Judge Advocates 

l. The record of trial in the case of· the above-named accused has 
been e.xami.ned by the Board of Review~ 

2. The accused was tried upon the following Charge and Specifi-
cationsi 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that, Kazue Yabusald., an American 
civilian member of the crew of the SS Cape Perpetua, 
did at Yokohama, Honshu, Japan, on or about 20 
September, 1946, -wrongfully and unlaw.:f.'ully represent 
-himself to be an agent o:f the Counter Intelligence 
Corps of the U.S. A.rm:J', by representing himself. as 
such agent to Y.itsu Kurihara and YM Kurihara, said 
Kazue Yabu.saki well knowing that said representation 
was false. 

Specification 2: In that, Kazue Yabusaki, an American 
civilian member of the crew of the SS cape Perpetua, 
did, at Yokohama, Honshu, Japan, on or about 20 
September 1946, by trickery, wrongfully and unlaw
fully, take and carry away, from Mitsu Kurihara and 
Yae Kurihara, the sum of five thousand (;i 5,000) Yen, 
lawful money of Japan and the property of Mi.tau 
Kurihara, "Id th intent to permanently" deprive the 
owner of her property. 
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The accused pleaded not guilty to, and was found guilty- 0£, the Charge 
and its Specifications. No evidence of previous convictions was intro
duced. He was sentenced to be confined at hard labor for two years and 
su months. The reviewing authority approved the sentence, designated 
the United States Penitentiary, McNeil Isl.and, v:ashington, or elsewhere 
as the Secretary of -;,ar may direct, as the place of confinement, aoo. 
forwarded the record of trial pursuant to the provisions of Article of 
Yiar 5o½. 

3. The evidence for the prosecution is summarized as followsa 

Yae Kurihara, a Japanese gi.rl who stated that her business was "to 
.receive male visitors," identified the accused ani testified that he 
called at the horm of the witness and her sister, Mitsu Kurihara, on 
:20 September 1946 (R 7). The accused stated that his name was Yamamoto 
(R 8), arrl the witness at first, believed him to be a II.customer." The 
accused asked the witness if she had bought any- sugar lately. When 
she replied in the affirmative, the accused stated that it was American 
sugar and that it was illegal for the witness to buy such sugar (R 7). 
The accused showed the witness and her sister a card vm.ich bore English 
'WOrds, and the accused'.s picture and stated that he ns a CIC agent and 
that he would turn the witness in to the CIC (R 8). The two sisters 
became frightened, and Mitsu Kurihara asked "1'hat shall we d9?u The 
accused then stated that if he were given 5000 yen he would help the 
sisters. Mitsu Kurihara explained that she had only 1000 yen at that 
time, but that she 'WOUlci borrow 4000 yen and give it to the accused 
on the following day (R 7). The accused told the witness that he was 
a Nisei. Before the accused returned on the following day to collect 
the balance of 4000 yens, the witness reported the incident to a friend, 
Take Yashiko. The friend and several CID agents accompanied the witness 
to the Kurihara house to await :the arrival of the accused. The Jl)OO yen 
1'8re marked by the CID agents who secreted -ihemselves in another room. 
When the accused arrived, Take Yashiko gave the marked currency to the 
accused and he was arrested by the CID agents as he was counting the 
money (R 9}. 

Mitsu Kurihara substantially: corroborated the testimony of her 
sister, Yae Kurihara. She further testified that the accused explained 
his position as a CIC agent by stating that he was hired by the military 
police and he arrested people (R 13). · 

Take Yashiko, a Japanese girl; testified that her friend, Yaa 
Kurihara, cane to the home of the witness on :20 September 1946 and 
explained the circumstances of the accused's visit to the Kurihara 
house. , On the following day the witness went to the Kurihara home 
where the accused was in another room. Mitsu Kurihara stated, "He's 
a Nisei. Can you· come over? Maybe you can recognize whether ha is~a 
nisei or not though he is wearing Japanese clothes." The witness 
went to the room where the accused was present; where a discussion of 
the amount be was to be given l'la.S in ·progress. The witness told the 
accused that she did not have the money at the time but that the two 
sisters would go to Tclcyo to obtain the money. The accused told the 
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witness that he was "Yamamoto of tha CIC" (R 14). · Thereafter the 
witness learned that there was no one in the CIC with the Eighth Army 
by the name of Yamamoto. The witness and three CID agents went to the 
Kurihara home, arriving there before tba accused returned. The CID 
agents secreted themselves in one of the rooms and one of them marked 
the money. At about 1330 the accused returned to the Kurihara home and 
the witness gave the accused the marked money. The accused placed the 
money in his pocket after a cursory check, but the w.1. tness urged him 
to count it carefully. As he 1ras counting the money again, tha CID 
agents entered tha room with drawn pistols and apprehended the accused 
(R 15). On cross-examination the witness identified the accused as 
the person to whom the money was given although ha had stated that his 
name was Yamamoto (R 15 ) • 

. .. 

Edwin F. Marsullo, a special agent of the 44th CID, identified the 
accused as the person whom he had apprehended in a Japanese home and. 
answered affirmatively to a question as to whether accused is "a person 
subject to military law." He testified that he went to the Japanese 
house with two other agents and the agents put thair iaj.tials on 4000 
yen. Upon receiving a prearranged signal they entered a room in which 
they found accused sitting cross-legged, counting the marked money 
(R 16). He further stated that the accused signed a written statement 
after his rights against self-incrimination were fully explained to him 
{R 16-17). In his confession which ·was introduced in evidence as 
Prosecution's Exhibit• (R 17) the accused stated: 

"I have been read the 24th AW and I understand that 
I did not have to make this statemant. 

"On about 15 July 1946 I left IIY ship the Cape Perpetua 
and went .to Amarudani near Ishikawa, Cho Yokohama. I stayed 
there one month. I have lived at various places, the 
addresses of which I am not sure of for the remainder of 
the Mme in Yokohama. 

"About 4 or 5 days ago I sent a telegram to my family 
who were living in Hiroshima asking for 5000 yen. The 
money did not come. I needed the money to pay my debts. 
Two days ago I mat a fellow who told me that a certain 
woman had bought some sugar. I went to this wan.an' s 
house and told her that I was from the CIC. I asked her 
for the sugar. Sha told me that sha had bought sugar. 
She asked me not to arrest her and told me that she would 
give ma money if I did not turn her in. She gave ma 1000 
yen an:i told me to coma back the next day for 1.1)00 yen. 
"While I was counting it agents of the CID arrested me. *M_. 

4. After his rights as a witness were properly explained to him, 
the accused made an unsworn statement through his counsel substantially 
as follows: 
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The accused was born in Seattle, w,ashington and is a 

citizen of the Unted States. As an infant he was brought 
to Japan where he was educated. His family remained in 
Japan an:l. now resides in Hiroshima. He joined the Wierchant 
Marine with the thought of returning to Japan to visit his 
parents who were aged and sick because qf tb3 smoke of the 
atomic bomb. l;hen the accused arrived in Japan, he was 
without sufficient funds to go to Hiroshima.. He wanted 
to be dressed decently because he was proud of being an 
.Am3rican. He also wanted enough money so that he would 
not be a burden on his family and so that he could help 
them out. Tm events for which he was tried happened on 
the spur of tm moment and he became involved in the 
transaction without realizing what he was doing or how 
-wrong it was. 

5. A serious question presented by the record is whether the accused 
was within the jurisdiction of the court. 

6. In pertinent part Article of ·war :2 provides: 

"The following persons are subject to these articles an:i 
shall be un::lerstood as included in the term I any person subject 
to military law, 1 or I persons subject to military law' whenever 
used in these articles: 

* * * 
"(d) All retainers to the camp and all persons 

accompanying or serving with the armies of the United 
States without the territorial jurisdiction of the 
United States, and in tm:i of war all such retainers 
and persons accompanying or serving 'Wi.th the armies 
of the United States in tm · field, both within and 
without tm territorial jurisdiction of tl:e United 
States, though not otherwise subject to these 
articles." 

With respect to the question of whether the accused was accompanying 
or serving with the armies of the United States in the ~ield, the record 
merely shows the following pertinent evidence: 

a. The accused -was physically present in Japan on or about 
20 September 1946 and had be,~n in Japan since about 15 July 1946. 

b. Ed:win Marsullo, a special agent of the 44th CID, 
ans1'18red affinnatively to a question as to Vihether accused is "a person 
subject to military law." 

c. In his confession the accused stated: 110n about l5 July 
1946 I left my ship tm Cape Perpetua, an:i 1V8nt to Amarudani near 
l~hikawa> Cho Yokohama. I stayed tmre one month." 

4 



(269) 

d. In his unsworn statement made through his defense counsel, 
it was stated that the accused was born in Seattle,and returned to Japan 
as an infant and was educated in Japan. He joined the Merc.Qant Marine 
l'lith the intention of returning to Japan to visit his family. 

The specifications upon which the accused was tried.do not allege 
that the accused was a person accompanying or serving with the armies 
of the United States in the field, and the evidence does not show 
affirmatively sufficient jurisdictional facts to establish that the 
accused was a person subject to military law within the provisions 0£ 
Article of War 2 (d). i',bereas a failure to allege jurisdictional facts 
has been held not to be a fatal defect (CM 195867, ~, 2 BR 'P?J 
Given~_y Zerbst, 255 U.S. 11), a failure to prove jurisdictional facts 
renders the proceedings invalid (CH 286743, leiby et al, 7 BR (NATO-MTO) 1). 

There is nothing in the record to show that the SS Cape Perpetua 
(of which vessel tm accused had once been a crew member) was under Arm7 
control, carried military personnel or military cargo, or that the vessel 
itself was allocated to the Anny by th.e War Shipping Administration. 
The testimony of Edwin Marsullo that the accused was a person subject 
to military law w~s, of course, a bare conclusion on th:I part of the 
witness, and cannot be considered as competent evidence of the necessary 
jurisdictional facts. In the Leiby case it was held that a crew member 
is not a person serving with the armies in the field where, as in the 
instant case, it was not shown that he was on a vessel owned by or 
allocated to the Army, or under Army control, or carrying military 
personnel or military cargo of any description. In the same case, it 
was held that where offenses were committed. by an accused after his 
ship had arrived in a foreign port and while he was in a city during a 
period men that city -was a supply base within an active theater 0£ 
operations, his mere presence in the cit7 does not constitute 
accompanying or serving with the armies in the field. 

Since it was neither alleged, nor proved that the accused is a 
person subject to military law, the only remaining basis for jurisdiction 
of a general court-martial to try the accused must be found under the 
pro-yisions of Article of 1'Jar 12, v.hich provides in relevant part, 

"General courts-martial shall have the power to try 
any person subject to military law for any crime or offense 
made punishable by these articles, arrl any other person who 
b the law of war is sub·ect to trial milltar tribunals 
* * *·" Underscoring supplied 

Article of Viar 12 must be construed in accordance with Article of T;ar 15 
w:b.ich provides: 

"The provisions of these articles conferring juris
diction upon courts-martial shall not be construed as 
depriving military commissions, provost courts, or other 
military tribunals of concurrent jurisdiction in respect 
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to offenders or offenses that by statute or by the law 
of war _may be triable by such military commissions, · 
provost courts, or other military tribunals." 

The question for consideration is whether Article of 1',ar 1.2 'confers upon 
general courts-martial jurisdiction to try American nationals, who are 
not persons subject to military law, for offenses connnitted in occupied 
enemy territory. · 

Article of ,:ar 12 appeared for the first time in the Articles of 'i.ar 
in the Act of March 2, 1913. In urging the adoption ot this article, 
T'ne Judge Advocate General stated: 

"Article 12 is a new article. It simply declares the 
jurisdiction of general courts-martial. I ta~e it there is 
no impropriety in making that a matter of express provisions" 
(Statement cf Gen E. H. Crowder., 14 Hay 1912, 'With respect to 
HR 23228., Revision of the Articles of uar., 62d Cong., 2nd Sea.). 

It is noted that the original Article of liar 12 conferred concurrent 
jurisdiction on general courts-martial to try: 

"***·any other person who bv statute or the law of 
war is subject to trial by '11illtary tribunals." 

The "V1ords "!?.l:. statute" do not appear in the· present article., thus limiting 
the concurrent jurisdiction of general courts-martial to try persons, not 
othernise 'subject to military law, to those cases only, where the offender 
and the offense are within the jurisdiction of a militazy tribunal under 
the law of war. 

Furtrer explanation of the legislative intent -Pdth respect to tie 
jurisdiction of military tribunals (including courts-r..artial) may be 
found in General Crowder' s testimony before the Senate Military Affairs 
Committee 'With respect to Article of i'.ar 15 in 1916. He saids 

"Article 15 is new. Yie have included in article 2 
as subject to military law a number of persons who are also 
subject to trial by military colillllissions. A military com
mission is our common law-war court. It has no statutory 
existance., though it is recognized by statute law. As long 
as the article embraced them in the designation I persons 
subject to military law' and provided that they might be 
tried by court-r..e.rtial., ..I was afraid that, having made a 

' special provision for their trial by court martial (A.~TS 
12, 13, and 14), it might be held that the provision operated I- to exclude trials by military commission and other war courts; 
so this new article. l'las introduced * * i:-. It just saves the 
war. courts the jurisdiction they now have and makes concurrent 
a jurisdiction with courts-martial, so that the military com
mander in the field in time of war v;ill be at liberty to employ / 
either form of court that happens to be convenient.***" 
(Senate Report No. 130, 64th Cong., 1st Ses • ., p 40) 
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It is apparent from the foregoing that general courts-martial have con-
. current jurisdiction with military commissions to try persons subject 
to military law for violations of the laws of war. The fact that all 
violations of the laws of war are not specifically enumerated in the 
punitive articles does not deprive courts-martial of such jurisdiction. 
Persons subject to milltary law may be tried under Article of liar 96 
for violations of the laws of war, either as (a) disorders arxl neglects 
to the prejudice of good order and discipline, (b) conduct of a nature 
to bring discredit upon the military service, or (c) crimes and offenses 
not capital. Furthermore, many of the common law crimes made punishable 
by Articles of Viar 92 and 93 are also considered to be war crires. 
(Par 355, E.I 27-10, Rules of Land Yufare; Dig Op JAJJ 1912, p 1071) 

In addition to the foregoing, general courts-martial have the power 
to try "any other person (other than those subject to military law) · who 
by the law of war is subject to trial by military tribunals." 

The additional jurisdiction conferred upon general courts-martial 
by virtue of Article of Viar 12 cannot exceed, and is limited by, the 
jurisdiction conferred by the law of war only. upon other military 
tribunals. 

Military tribunals are authorized by the laws of war (as distinguished 
from special statutory provisions relevant to martial law which are not 
here applicable) to exercise jurisdiction over· two classes of offenses, 
committed, whether by civilians or military persons, in the enemy1 s country 
during its occupation by our armies and while it remains under military 
goverment (Dig Op JAO ,.193::, p 1067). The two ·Classes of offenses area 

a. Violation of the laws of war (Ex pa.rte Quirin et al, 317 
U.S. l; Application of Yamashita, 66 s. Ct. 340; Dig Op JAG 1912, p 1067). 
It is to be noted that crimes conanitted against the ciVilian population 
such as arson, murder, assaults, highway robbery, larceny, burglary, 
fraud, forgery., and rape, 'Which are made punishable by the penal codes 
of all civilized nations, 'When committed by soldiers of a belligerent, 
are considered to be violations of the 1a,1s of war (EK! 27-10, Rules ot 
Larxi Warfare, par 355; Dig Op JAG 1912., p 1071). 

b. Civil crimes, which. because the civil authority is 
SUF!Jr!eded by the military and the civil courts are closed or their 
function suspended. cannot be taken cognizance of by the orginarY ciyil 
tribunals, In other words, the military commission, besides exercising 
urxler tm laws of war a jurisdiction of offenses peculiar to war, may 
act also ae a substitute for the regular criminal judicature (Dig Op JAG, 
1912, p 1067; 122.!! ·,! Johnson, 100 U.S. 158, 166)~ Such jurisdiction is 
implied from the occupant's duty under international law to take "all 
measures in hils poTl8r to xestore and insure, as far as possible, public 
order and safetyt' (Article 43, Hague Regulations,_ Annex to Hague Con-
vention No IV of October 18., 1907; El 27-10, par 282). · 
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The occupant may substitute his own tribunals to administer local 
laws where military :oacessity or ~he maintenance of public order and 
safety demands such action, where the machinery of justice has been 
dislocated by the events of war as to be practically inoperative., ££ 
where the trial of certain classes of cases may be inimical to the 
interest of the occupant (CM 302'791, Kaukoreit et §J.. 5 Bull JAG 263; 
Spaight, War Rights on Land, p 358; Garner; :International Law arrl the 
World War, Vol 2, p 87; par 42d, FU 2'7-5, Military Government and Civil 
Affairs). 

Military tribunals appointed by competent authority have jurisdiction 
over American nationals in occupied Japan as a substitute for the criminal 
jurisdiction of local courts, in spite of the fact that local criminal 

, courts are open for the trial of Japanese nationals. It is contrary to 
our national policy to permit the courts of a conquered and occupied 
enemy to try American nationals (Coleman y. Tennessee, o/7 U.S. 509; ~ 
::!• Johnson, lOO U.S. 158, 165). 

In this connection the Board of Review takes j\Xiicial notice of the 
Instrument of Surrender executed at Tokyo Bay, Japan, on 2 September 1945 
by representatives of the Emperor of Japan and accepted by General of 
the Army Douglas MacArthur as Supreme Cornman:ier for the Allied Powers 
{Occupation of Japan, Dept. of State, Publication 2(:/7, Far ~astern 
Series 17, Appendix 8, p 62), and 'the - text of a message approved by the 
President transmitted on 6 September 1945, through the Joint Chiefs of 
Staff, to the Supreme Commander for the Allied Powers which provides in 
relevant part: 

n1. The authority of the Emperor am the Japanese 
Government to rule the State is subordinate to you as 
Supreme Commarder for the Allied powers. You will 
exercise your authority as you deem proper to carry out 
your mission. Our relations 'With Japan do not rest on 
a contractual basis, but on an.unconditional surrender
* * -1(-D 

•2. Control of Japan shall be exercised through the 
Japanese government to the extent that such an a?'.rangement 
produces satisfactory results. This does not prejudice 
your rights to act directly if required.• .(Occupation of 
Japan, 2.E• ill,. Appendix 16, pp 88-89) 

Pursuant to the powers . vested in him as Supreme Commander for the 
Allied Powers, General MacArthur directed that nJapanese coU11ts will 
henceforth exercise no criminal jurisdiction over United Nations 
Nationals * * *• Japanese courts will continue to exercise jurisdiction 
over acts prejudicial to the object of the occupation insofar as such 
acts constitute violations of Japanese law. However, military occupation 
courts may also assume jurisdiction over such acts or any other act 'Which 
are preju:licial to the objects of the occupation" (Memo for the Imperial 
Japanese Governmant (SCAPIN 756) (AG 015, 19 Feb 4h) LS, GHQ, SCAP, 
dated 19 Feb 4h). 
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The Commander-in-Chief, United States Forces, Pacific, has further 
established the policy that "Merchant Seamen will not be surrendered 
unier any circumstances to local civil authorities in occupied areas. 
Offenses committed in port or ashore by such persons in those areas 
are triable by Military Occupation Courts" (Radio Message CINCAFPAC 
to YID, Nr 2-21280; 12 October 46). 

In the circumstances the Military Occupation Courts were the 
successors to tbe jurisdiction o'f the -local criminal tribunals insofar 
as jurisdiction over American nationals is concerned. Since courts-
1J1.artial have concurrent jurisdiction with such Military Occupation 
Courts, we are of the opinion that the court had jurisdiction over 
the person of the accused in the instant case. · 

7. Military commissions and provost courts do not have jurisdiction ,/ 
tmder trs laws of war to try .Amarican nationals who are not "subject to r--
military law" for purely military of.fenses (Ha:n.'llond y. Squier, 51 F. Supp. 
227, 2.31). In discussing military jurisdiction, Field Manual· 27-lO, 
Rules of Land 17arfare, provides: 

"7,hile general courts-martial have concurrent juris-
diction with military commissions and provost courts to try 
any offender who by the law of war is subj3 ct to trial by X 
military tribunals, it has generally been held that military 
commissions have no jurisdiction of such purely military 
offenses specified in the Articles of War as those articles 
expressly make punishable by sentence of (:Ourt martial 
(except where the military commission is also given express 
statutory jurisdiction over the offense (A.W. 80, 81, 82)). 
In practice, offenders who are not subject to tl's Articles 
of War, but who by the law of war are subject to trial by 
military tribunals., are tried by military commissions or 
provost courts." (FM 27-Jp, Rules of Land Warfare, par 7) 

Since military tribunals do not have jurisdiction to try persons 
for purely military offenses., it follows that the accused may not be X 
convicte_d by court-martial for such an offens.e. 

8;. Specification l of the Charge avers that the accused did, at 
Yokohama, on or about 20 September 1946, wrongfully and unlawfully 
represent himself to be an agent of the Counter Intelligence Corps 
of the U. s. Army by representing himself as such agent to Mitsu 
Kurihara and Yaa Kurihara, well kno'l'dng that said representation was 
false. 

It is to be noted that no allagation of fraudulent intent is made. 
There can be no doubt that the offense alleged is a military offense 
within the scope of Article of Kar 96 as a "disorder * * * to the 
prejudice of good order_ and disciplim," and as •conduct of a nature 
to bring discredit upon the militar,y service" (CM :266137, Miller, . 
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43 BR 136; CM 258380, Lightsey, 38 BR 21; CM 243926, McKay, 28 BR 127; 
CM 233900, Baker, 20 BR 201). Since we have concluded that the accused 
is not a person subject to military law, and that the court-martial 
derived its juri:3diction in the instant case by virtue of the law of 
war, it·must appear that the offense alleged is either an offense against 
the law of war or an offense which may be tried by a military commission 
"as a substitute for the regularly constituted judicature." If the 
offense is merely military in character we must hold that military courts 
lack jurisdiction over the offense. In our consideration of the question 
we will regard only the substance of the specification, a?Xi not the fact· 
that it is laid under an Article of War which is expressly limited in 
its application to perso~s subject to military law. 

It is well settled that soldiers of an occupying power in occupied 
enemy territory are not subject to the jurisdiction of loQal criminal 
law (Coleman v. Tennessee, en U.S. ·509, Garner., International Law and 
the Viorld war; Vol II, p 477). In the instant case, however, the accused· 
is not a member of the armed forces of an occupying country., arxi as an 
American citizen in Japan, he is subject to Japanese Criminal Law under 
such provisions as the Supreme Commander far the Allied Powers may elect 
to make. 

:rn Neely y. Henkel; (no l), (1900) 180 U.S. 109, 114, the United 
States Suprene Court held that the penal code ot an occupied country 
(Cuba) was applicable to a citizen of the United States who commits a 
crime in a foreign occupied country which is made punishable by the law 
of such occupied country. 

In U.S.:!• Boma.n, (1922) 260 U.S. 94., the Supreme Court held 
that tm United States Criminal Code provisiomdenouncing acts which 
are directly injurious to the Government and wb,.ich are capable of 
perpetration without regard to particular locality and subjecting all 
who commit them to punishment, are applicable to citizens of the United 
States 1n a foreign country, even though there be no express declaration 
to that effect. But crimes against private individuals or their property 
like assaults., murder, burglary; larceny., robbery, arson., embezzlement., 
and .frauds of all kinds., which affect the peace and good order of the 
community must be made punishable by the law of the country in which 
such crine is committed. 

Accordingly we must determim whet~r the specification alleges one 
or more of the following: 

a. A crine or offense under the laws of war 
b. A violation of the Japanese Criminal Code 
c. An off~nse directly injurious to the United.States. 

Wrongfully pretending to be a member of the armed forces of a 
belligerent within an active theater of operations during hostilities 
may be an offense under the laws of war. But since hostilities had . 
ceased with the unconditional surrender and total subjugation of Japan., 
the specification obviously does not allege an offense made punishable 
um.er the laws of -war. · 
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· iJe have not been able to find any provision in the Japanese Criminal 
Code 'Which denounces the offense alleged in the specification. 

There remains far consideration whether tba specification alleges 
an offense directly injurious to the United States. 

The statute most nearly applicable to the offense alleged is Criminal 
Code Section 32, 18 USC 76, Falsely pretending to be a United States 
Officer, which provides in relevant parta 

"lJhoever, with intent to defraud either the United States 
or any person, shall falsely assume or pretend to be an officer 

. or employee acting under the authority of the United States., 
or any department., or any offi.,cer of the Government thereof,
* * * and shall take upon himself to act as such, or shall in 
such pretended character demand or obtain .from aey person*** 
any money, paper., document, or otmr valuable thing., shall 
be fimd not more than $1000, or imprisoned not more than 
three years., or both." 

It is self-evident that pretending to be a United States officer 
with intent to defraud the United States is an offense directly injurious 
to the United States and, as such, the statute is applicable to all United 
States citizens whether within the territorial jurisdiction of the United 
States or in a foreign country. Furthermore., it has been held that this 
statute should be construed in harmony with its aim which is not merely-_ 
to protect innocent persons .from actual loss., but to maintain tm general 
good repute and dignity of the Federal service itself (Russell!• U.S., 
(CCA Wash 1921) Z71 Fed 684). Since pretending to be a :Federal officer 
with intent to defraud private individuals in a foreign country would 
seriously affect the good repute and dignity- o:f the Government itself.,' 
we are of the opinion that this section of the Criminal Code ia 
applicable to American citizens in occupied Japan. 

This statute defines two diatinct offenses; one., with .fraudulent 
intent preteniing to be a Federal officer or agent and undertaking to 
act as such, an::l the other, with fraudulent intent and in such pretenied 
character, demanding or obtaining any money, paper, document or other. 
valuable thing (~ :?.• ~, 120 Fed (2d) 990; u.s, !• ~., 196 Fed 579; 
~ Y• Taylor, 108 Fed 621; ~ Y• U.S., 241 U.S. lOJ., 36 S. Ct. 5.35). 

. Fraudulent intent ia clearly an essential elemnt of both offenses 
denounced by tba statute. In the absence of an allegation of .traudulent 
intent in tm specification, it is the opinion o:f the Board of Review I! J.J~.A 

that the specification does not allege a violation of 18 USC ?6. §~ 1----;--....._ 

Since· we have concluded that the specification does not allege a~ 
violation of the laws of war, the United States Criminal Code, or the 1 

Japanese Criminal Code, we are of the opinion that tbe specification__ 
,!llleges no more than a military offense. (CM 266137., Miller, 4.'.3 ER l.'.36), 
of which a court-martra-ma.y not take cognizance -where an accused is 
not a person subject to military- law. 
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Accordingly tm Board of Review is of the opinion that the record 
of trial is not legal:cy sufficient to support the findings of guilty of 
Specification 1 of the Charge. 

9. Specification 2 of the charge avers that the accused by 
trickery, wrongfully and unlawfully took ani carried away 5000 yen, 
the property of Mitsu Kurihara, with intent permanently to deprive the 
owner of her property. 

The offense alleged is one against property of which m.ili tary 
tribunals may take cognizance as substitutes for the local criminal 
courts. · 

Altmugh the word "steal" is omitted, the specification includes 
the essential allegations of larceny. "Steal" means to take and carry 
away feloniously; to take without right ·or leave, with intent to keep 
wrong~ (fil.il! ;y. DeWitt, .5.3 S.Vi. l.;).9, 152 Mo. 76; People ;y. lomm.erte. 
58 N.E. 22, 164 NY l~; ~:!•.Mann, 25 Ohio St 668). Since the 
specification avers that the accused "did * * * by trickery, wrongfully 
ani unla.wfully, take and carry a'Olay * * * "With intent to permanently 
deprive the owner of her property," we are of the opinion that the 
specification alleges larceny by trick. · 

. 
Larceny is denounced by Section 2.35, Chapter XXXVI, Criminal Code 

of Jape.n, which providesa 

"Whosoever shall have stolen the property- of another 
shall be adjudged guilty of larceny and punished 'With penal 
servitude for a period not exceeding ten years.• (The 
Criminal Code of Japin, translated by J.E. de Booker, Kelly & 
rialsh Ltd, Yokohama {1907), p 85) · · 

. larceny is the taking and carrying away, by trespass, of personal 
propert1 which the trespasser· knows to belong either gerier'ally or 
specially to anotmr with intent to deprive iluch owner permanently of 
his propert1 therein (MCM, 19:28, par 149,g, p 171). 

To constitute larcen1 the taking and carrying away must be b7 
trespasss that is, it must be taken from the owner's possession 'Without 
his oonHnt. · 

"Though a person who appropriates another' a property to his own use 
may have the intent necessary- to larceey, yet,~if there ii no trHpaaa 
in taking the property, there is no laroeo;y. For example, the possession 
of the propert7 may have been law.f'u.~ obtained by th9 person who 
appropriates it, in which ease a trespass b;r him is impossible so long 
as be has such posseaaion * * *•" {MCM, 19:28, par 149, p 172) 

In the case of larceny by trick the trespass has been described 
as :f'iotional in character (Holmes, 10 Harvard Law Review 457, 470). 
It has been held that one commits larceny by trick where he obtains 
posseasion of propert;r by trick or .fraud, with intent to appropriate 
the article to his own use, and where the owner intends to part with 
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possession ong. as distinguished from both title and possession (fil!i!. 
v. Ski.lbrick, 66 Pac 53; People.!• Solorese, 62 Cal 1.39; People.!• Walker, 
83 NY Supp 372; People .Y• Laurence, 21 NY Supp 818; People.!• Tomlinson, 
102 Cal 19; CM 234335, Tupper, 20 BR 339, 342). --where, however, the 
owner's intention is to part with both title and possession, the offense . 
may be either obtaining property by false pretenses (People.!• Mills Sing. 
42 Cal App 385., 183 Pac 685), or the comm.on law crime of cheating. 

When the test of the owner's intention with respect to the passing 
of title is applied to too instant ease, it is clear that the evidence 
does not amount to larceny by trick. · 

In tha instant case the accused pretended to be a CIC agent, am 
by means of threats of arrest an:i prosecution for the illegal possession 
of sugar, he induced Mitsu Kurihara to give him. 1000 yen. At the time 
of tm first v.isit, when tb3 accused received 1000 yen, it was certa~ 
tha intention of Mitsu Kurihara to pass title and possession of the money 
to the accused. · 

The offense proved by the evidence is extortion which has been 
judicially defined as ~ taking or obtaining of anything ft-om another 
by reans of illegal compulsion or oppressive exaction (Daniels .!• ~, 
(CCAA) 17 .Fed (2d) 339, 342). · In U.S • .!• Dunkley (District Ct. N.D., 
Calif)., 235 Fed 1000, th com-t stateda · 

"At common law extortion was the unlawful taking by an 
officer, by color of his office, .from any one any money or 
thing of value that -is not due to him, or more than is due, 
or before it is due and so the offense is defined by 
Blackstone. But the word •extort' had come to have a 
much v;ider meaning than this, and., ...as generally understood, 
it means the l'lrongful exaction of money or property,; the 
taking or obtaining of anything :from another by compulsion 
or oppressive exaction, whether by an ~fficer or otherwise.•• 

Criminal Code Section 55, 18 USC 171, providesa 

"Every officer, clerk, agent, or employee of the United 
States, and everz person representing himself to be or 
a,ssuming to act as such officer, clerk1 agent or employee, 
who, um.er color of his office, clerkship, agency, or 
employment, or under color of his pretended or assumed 
office. clerkship, agency, or employment., is guilty of 
extortion., and every person who shall attempt any act 
'flhich if performed would make him guilty of extortion, 
shall be fined not more than $500 or imprisoned not more 
than one year, or bqth.• (Underscoring supplied) 

Extortion is denounced by Sections 222, 223, Chapter x:xxrr, and 
Section 249, Chapter :xx:xv.rr, Cr:iminal Code of Japan. 
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Relevant portions of tm Criminal Code of Japan provide: 

nvjhosoever shall be found. guilty of having used threats 
to do injury to life, person, liberty, reputation or property, 
shall be punished with penal servitude for a perj_od not 
exceeding one year, or a fine not exceeding one hundred yen
* * *• (Sec 222, Chapter XXXII, Cr:!.minal Code of Japan, 
Op Cit p 30) 

"Whosoever shall have made threats of injury to the 
life, person, liberty, reputation or property of an individual, 
and by meana of such * * * threats shall have caused a person 
to do an act which he had no ob;Ligatf.on to do * * * shall 
be punished with penal servitude not exceeding three yearsn 
(Sec 223, Chapter XXXYII, Criminal Code of Japan, Op Cit_ 
pp 80-Sl). 

nwhosoever shall have terrorized a person, and thus 
" caused delivery of property shall be punished with penal 

servitude for a period not exceeding ten years." (Sec 
249, Chapter XXXVII, Criminal Code of Japan, Op Cit, p 88) 

It is, accordingly-., our opinion that the evidences proves that the 
accused extorted 1000 yen from ;atsu Kurihara in violation of Section 
249, Chapter XXXVII, Criminal Code of Japan, ani that he made threats 
in violation of Sections 222 ani 223, Chapter XXXII of that Code. 

It is noted., however, that the accused's fraudulent pretense to be 
a CIC agent was discovered after 1000 yen was delivered to him, but 
before he returned to collect the balance of 4000 yen. In the circum
stances the o1'ner fully consented to deliver the .property to the accused 
'Without fear, force, intimidation or fraud, but solely for the purpose 
of establishing evidence of a crime. It has been held in such crimes 
against property as extortion, robbery, and larceny were the lack of 
consent on the part of the omer is essential, that where property is 
delivered by tm owner, without fear or without the use- of force or 
intimidation or fraud., but merely for the purpose of prosecuting the 
taker, thB crimes are no~ committed (People .Y• Gardiner, 25 NYS 1072; 
Connor.!• People, 18 Colorado '573, 25 IRA 341). . 

There remains for considerat;on whether a conviction can be supported 
where a wrongful taking am. carrying away by trickery is alleged and 
extortion is proved. ·· 

It is true that a certain elen:ent of trickery may be fourxi:in the 
accused's pretending to .be a CIC agent, but the trickery was not the 
means by wich he obtained possession of thB property from its owner, 
as would be in the cases of obtaining property under false pretenses, 
cheating, or larceny by trick. Instead, thB gist of the offense proved 
was the illegal compulsion or oppressive· exaction (CM 307029, Dietz; 
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• CM 31213'7, Brooks). These elements are not necessarily included in the 
offense alleged. F.xtortion is not a lesser included offense of larceny 
by trick since the g:ist of extortion is the illegal compulsion or 
oppression, elements which are totally lacking in, and which cannot be 
reasonably implied from, the specification in question. Accordingly, 
the Board of Review is of the opinion that the record of trial is not 
legally sufficient to support the finding of guilty of Specification 2 
of the Charge. 

·10. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and 
the sentence. 

,;:· · , Judge Advocate 

~d~ ~-.,~, Judge Advocate 
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M;\R 5 · 1941 
JAGH - CM 318380 

,m., JAGO., Washington 25, D. c. 
TOs The Adjutant General 

l. In the case or Kazue Yabusaki, an American civilian member of 
the crew or the SS Cape Perpetua, attention is invited to the .foregoing 
holding by- the Board or leview that the record or trial is not legally 
sui'i'icient to support the findings of guilty- and the sentence., which 
holding is hereby approved. For the reasons stated in the holding by 
the Board of Review., I recommend that the findings of guilt:, and the 
sentence be disapproved. 

2. This office was advised that Yokohama Base was inactivated on 
31 December 1946, in view or which it is recommended that War Depart
ment general court-martial orders be published in this case. A draft 
or such general court-martial order is inclosed. 

3. It is requested that thi~ holding be returned to this office 
together with five copies ,:or the published War Department general court
martial order. 

(CM 318380) 

2 Jncls THOMAS H. GREEN 
l .;.;. Record of trial Major General . 
2 - Draft or GCMO The Judge Advocate General 

( --------------------------------------GCMO 77, 12 March 1~47) 
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WAR. DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. 

JAGH - CM 318398 

UNITED STATES ) SAN BERNARDINO AIR MATERIEL A."lill\. 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Muroc .Army Air Field, Califor

First Lieutenant OSCAR A. ) nia, 24 and 25 October 1946. 
DOI'Y, 
Corps 

JR (0-700709), Air ) 
) 

Dismissal and confinement for 
six (6) months 

OP:niION of the BOA.RD OF REVIEW 
HOTTENSTEIN, SOLF, and SMITH, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, 1ts 
opinion, to The Judge Advocate r.eneral. 

2. The accused wa.s tried upon the following Charges and Specifi
cations, 

CHARGE Iz (dated 31 Aug 1946) Violation of the 95th Article of War. 

Specification ls In that First Lieutenant Oscar A. Doty, Jr., 
620th .Army Air Forces Base Unit, Muroc krmy Air Field, 
Muroc, California, was, at Lancaster, California, on or 
about 28 August 1946, in a public place,. to wit, the 
French Cafe and vicinity thereof, disorderly while in 
uniform. 

Specification 2: In that First Lieutenant Oscar A. Doty, Jr., 
620th Army Air Forces Base Unit, Muroc A:rrrry Air Field, 
Muroc, California, was, at Lancaster,· Calii'ornia, on or 
about 28 August 1946, in a public place, to wit, the 
Lancaster Sheriff Substation of Los Angeles County and 
vicinity thereof, disorderly while in uniform. 
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Specification 3: In that First Lieutenant Oscar A. Doty, Jr., 
620th Army Air Forces Base Unit, Muroc Army Air Field, 
Muroc, California, did, at Lancaster, California, on or 
about 28 August 1946, display a defiance of and a·gross 
disrespect toward the civil police authorities of Los 
Angeles County, when apprehended by said civil authorities 
who were then in execution of their d_uty. 

CHA.~GE II: (dated 31 Aug 1946) Violation of the 96th Article of War. 

Specification: In that First Lieutenant Oscar A. Doty, Jr., 
620th Army Air Forces Base Unit, Muroc Anny Air Field, 
1Iuroc, California, did, at Lancaster, California, on or about 
28 August 1946, wrongfully strike with his fists and bite 
l'lith his teeth the person of one Charles Wilson. 

..
ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification la In that First Lieutenant Oscar A. Doty, Jr., 
620th Army Air Forces Base Unit, Muroc Artrry Air Field, 
Muroc,. California, being indebted to the Bank of America, 
Mojave, California, in the sum of fifty-two dollars ($52.00) 
for payment on loan by said Bank of America, Majave, Califor
nia to said First Lieutenant Oscar A. Doty, Jr., Which amount 
became due and payable on or about 4 June 1946, did, at Mojave, 
California, from on or about 4 June 1946 to on or about 25 

.August 1946, dishonorably fail and neglect to pay said debt •. 

Specification 2: In that First Lieutenant Oscar A. Doty, Jr., 
620th Army Air Forces Base Unit, Muroc Army Air Field, 
Muroc, California, did, at Lancaster, California; on or 
about 15 July 1946, make and utter to the Valley Club, 
a certain check, in words and figures as follows, to wits 

1¢f1i,lt#t~lt~f/1f#t~/1¢f1t, 
. : :

J'~ttpJ!,:t/.l~,,,WJ~:1tttUt;ltt~fR- · 
: National Bank of Fort Sam Houston 
, San Antonio, Texas Lancaster, Calif.,15 July 19kQ. 
:Pay To The 

Order or Valley Club $25.00 .. 
:Twenty-five - - - - - - - - - - - - & no/loo DOLLARS .. : 
:Member Federal s4t. o. A. Doty, Jr., ();..700709 : 
:Reserve System 620 BU lluroc Calif 320 17th St Growly, : 

Louisiana t __________________________,_... 

2 
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endorsed on the back thereof: Stamped: Pay to the Order of 
BANK OF AMERICA 
National Trust & Savings Association 
VALLEY CLUB CAFE 
Aleck Bethania 
172-753 

and by means thereof did obtain from the Valley Club twenty
five dollars ($25.00) lawful currency of the United States 
and did wongfully fail to maintain sufficient balance in the 
National Bank of Fort Sam Houston, San Antonio, Texas, to 
meet payment of said check when presented for payment through 
the normal banking process-for checks. 

Specification 3: (Finding of not guilty}. 

" Specification 4: In that First Lieutenant Oscar A. Doty, Jr., 
· 620th A:rm:, Air Forces Base Unit, Muroc Anny Air Field, 

Muroc, California, did, at Bakersfield, California, on 
or about 17 July 1946, with intent to deceive, -wrongfully 
and tmlawfully make and utter to the Colonial Motor Hotel, 
a certain check, in words and figures as follows: 

: 
GUEST CHECK: 

8/l?/46 · , 193 _ · 
Pay to the 

Order of _.c_a""s""'h....________________ $ 2,5.00 

Twenty-Five and no/100 DOLLARS 
: I have this amount, which is free from claims, and is subject 
: to this check to nry credit with Drawee and have authority to make 

this Check. Through t~s representation I have obtained the above 
amount or the value thereof fran Payee. 

Value Received and Charge Same To·The Account Of .. 
: TO National Bank S Oscar A. Dot Jr 1st Lt AC 0-?00?09: 

Write name of bank here :!flaker I s Name 
_Ft=--•---Sam=-_'________(___6=?=0'--'-BU.;;..._..____--"Ext=-3,._.9....1...__ 

Location of branch bank ( Give full address Phone number 
_Sa___.n.........__________ __x_______(.,_(_..;:;Mu=r.:oc.::L,____-...:c;.:a:.:l.:if::.z..,_____Ant oni o__.,._Te__• 

Location of bank, City and StateCity State : 
: 
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endorsed on the back theroof: /s/ John Anderson 
M/Sgt 16034663 
620AAFBU APGC (ORD) 

Muroc Army Air Field 
Muroc, Cal. 

Stamped: Pay to the order of 
419Bank or America 419 

National trust & savings Association 
Colonial Motor Hotel 
George C. Maness 

and by means thereof did fraudulent\" obtain f'ran the Colonial 
Motor Hotel, twenty-five dollars ($25.00) lawful currency of 
the United States and did wrongfully fail to maintain suf
ficient balance in the National Banlc of Fort Sam Houston, 
San Antonio, TEilCB.s, to meet payment of said check when pre ,
sented for payment through the normal banking processf'or 
checks. 

CHARGE I: (dated 8 Oct 1946) Violation of the 95th Article of War. 

Specification: In that First Lieutenant Oscar A. Doty, Jr., 
620th Army Air Forces Base Unit, Muroc Army Air Field, 
Muroc, California, did, at Bakersfield, California, in 
the period from on or about 22 July 1946 to on or about 
26 August 1946, in a public place, to wit: the Apex 
Bar, while in uniform, drink intoxicating liquor with 
the following enlisted men, to wit: Master Sergeant 
John Anderson and Sergeant Glenn o. Massie, a.~d in 
view of' other people. 

CHARGE II: (dated 8 Oct ;t.946) Violation of the 96th Article of War. 
(Finding of not guilty). 

Specification: (Findil'lg of not guilty). 

He pleaded not guilty to all Specifications and Charges and was found 
guilty of Specifications l, 2, and 3 ot Charge I (dated 31 Aug 1946) and 

_of Charge I (dated 31 Aug 1946), of the Specification of' Charge II (dated 
.31 Aug 1946) and of Charge II (dated 31 Aug 1946), of' Specifications l, 2, 
and 4 ~r the Additional Charge and of the A.dditional Charge, of the Specifi
cation of Charge I (dated 8 Oct 1946) and of Charge I (dated 8 Oct 1946). 
He -was found not fUilty of Specification 3 of the Additional Charge and of 
the Specification of Charge II (dated 8 Oct 1946) and of Charge II (dated 
8 Oct 1946). No evidence of pr~vious convictions was introduced. He was 
sentenced to be dismissed the service and to be confined at hard :S.bor for 
six months. '.Ihe reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

:: '• 
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3. The Board of Review adopts the statement of the evidence and the 
law contained in the review of the_ Staff Judge Advocate, Headquarters San 
Bernardino Air :Materiel A:rea, San Bernardino Army Air Field, California, 
dated 9 December 1946, except as hereinafter.set forth. 

4. Specification l of the Additional Charge alleges that accused, 
being indebted to the Bank of America in the sum of fifty-two dollars 
($.52.00) on a loan, did "dishonorably fail and neglect to pay said debt." 

Mere failure and neglect to pay a debt is no offense (CM 121152 
(1918), Dig Op JAG 1912-40, par 454 (47), p 356). Dishonorably failing 
to pay a debt is an offense, but the Board of Review is of the opinion 
that the evidence applicable to Specification l of the Additional Charge 
is insufficient to support the allegation. The statement of the evidence 
applicable to this specification in the Review of the Staff Judge Advocate, 
:wliile essentially correct, is rather brief, ·and is therefore more fully 
summarized here. · 

The'' accused was indebted to the Bank of America in the original 
amount of two hundred and four dollars (R 97). The loan 11a.s to l::e repaid 
in four equal monthly installments of $.51.00 each, beginning 4 April 1946. 
Although paid late, the April and May payments were made. The June pay
ment was not paid, nor was the July payment made when due on 4 July. 
The accused, however, was given an extension of time in which to mak~ 
these last two payments .to 12 July (R 100). He made no payment until 
2.5 July, at which tillle he gave the bank a check for $52.00 which was 
one-half the balance then due. This"wa.s the result of a conversation 
between the bank's cashier and accused a few days previously, in which 
the cashier demanded payment (R 100). On the following day, 26 July, 
the Bank of America charged off the remaining balance, $.58.oo, to an 
account the accused had in another branch ~f the bank. The check for 
$52.00, which was drawn upon a different bank, ns returned for insuf
ficient funds and was resubmitted for payment on 8 August. It was 
returned a second time for the same reason.and was received by the 
Bank of America on 19 August. On 21 Aug\lst the bank received a tele
gram fran accused stating that if "trouble occurred" with the $52.00 
check a money order would be promptly- sent (R 99). This evidently . 
was in response to a notification to accused that the check had been 
returned unpaid. The accused did not send a money order (R 99), but 
at some subsequent date he went in person to the bank.and paid $25.00 
"to help redeem" the check and on 10 September the balance of the check 
was paid (R 103). 

There is no evidence that the accused knew the $52.00 check was 
not good. It does not appear that he received any consideration from 
the bank such es an extension of time on the strength of giving the 
check. The extension of time granted was prior to the transaction 
involving the 9heck. While accused did say he would send :J, money order, 
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it appears that instead he went in person and paid as much as he could. 
The Board of Review is of the opinion that this evidence fails to sup
port the allegation of "dishonorably" failing to pay the debt, or to 
support any lesser offense. It has been held that merely failing to 
pay a debt is no offense unless characterized by dishonorable conduct 
such as deceit or a fraudulent design to evade payment (CM 221833, 
Turner. 13 BR 239,·I Bull JAG, p 106), or unless the failure or neglect 
involves evasion or indifference to just obligations (CM 240754, Raguet. 
26 BR 115, III Bull JAG,_ p ?}. 

5. The Specification of Charge I (dated 8 Oct 1946) alleges that 
accused "did, at Bakersfield, California, in the period from on or about 
22 July 1946 to on or about 26 August 1946, in a public place, to wits 
the Apex Bar, while in uniform, drink intoxicating liquor with the fol-· 
lowing enlisted men, to wit***, and in view of other people," in 
violation of Article of War 95. 

The evidence shows that the accused on or about 22 July 1946 was 
in the company of two enlisted men, a serg.eant and a master sergeant, 
two civilian girls and another civilian, who was a former officer, at 
the Apex Bar, a publ~c place, and that, together with the others, the 
accused, drank intoxicating liquor on that occasion. The enlisted men 
were from the.same Army Air Base as th~ accused and accused was in 
uniform. The evidence also shows that on other subsequent occasions 
during the period alleged accused accompanied the master sergeant to 
the same Apex Bar and drank intoxicating liquor with him. The sergeant 
testified (R 21) that the number of times was fifteen or twenty. There 
is no evidence that on any of these occasions the accused was intoxicated 
or that his behavior was in any way unseemly. This course of conduct on 
the part of.the accused, while not such as to be a violation of the 95th 
Article of War, was conduct prejudicial to good order and milita-ry dis
cipline, and constituted a viol_ation of Article of War 96 (CM 2~4558, 
Field, 21 BR 41; CM 230209, Jordan, 22 BR 345; CM 283744, Leonard, 16 
BR (ETO) 279; CM 297482, Tfalker, 18 BR (ETO} 33). _ 

There remains for consideration whether the specification suf
ficiently alleges an offense under the 96th Article of War. It is 
noted that ne1ther the word "wrongfully" nor any similar word is con
tained in the specification. It is doubtful whether the specification 
would be sufficient to support a finding of guilty under Article of War 
95, even if warranted by the evidence, aince no additonal circumstances 
connected with the drinking are alleged which would constitute conduct 
unbecoming an officer and a gentleman. (CM 283744, Leonard, supra). 
The other cases, above cited, hold that drinking with enlisted men in 
a public place is not per se a violation of Article of War 95 but they 
do not discuss the respective specifications. 

• 6 
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The question now raised is whether~ the word "wrongfully", or some 
other similar word, or the allegation of additional circumstances is 
necessary, .in order to constitute an offense under Article of War 96. 

'.I.he specification in this case alleges that the accused drank 
intoxicating liquor~ enlisted men in a public place, while in uniform, 
over a period of time "from on or about 22 July 1946 to on or about 26 
August 1946. 11 The word "with" as used in the specification plainly con
notes being "in the company of, 11 or being · or acting together; not merely 
being "in the presence of. 11 Such a continued course of conduct is clearly 
prejudicial to good order and military. discipline and· as such, is 11Tong
ful. The Board of Review is, therefore, of the opinion that the specifi
cation sufficiently alleges an offense in violation of.Article of War 96. 

6. The accused is 23 8/12 years of age, is married and a high school 
graduate. War Departmemt records show that he entered the service 18 July 
1942· and on 16 December 1942 he entered pilot training. Having been elimi- · 
nated for flying deficiency upon completion of thirty flying hours, he was 
assigned to AAF Navigational Training at Selma Field, Louisiana. He was 
canmissioned second lieutenant, Army of the United States, 4 December 1943 
and promoted to grade of first lieutenant, 14 May 1945. He entered OTU 
Bomb training with the 497th Bomb G:roup on l March 1944 and proceeded to 
the Pacific Theater of Operations on 19 October 1944. He returned to the· 
Zone of Interior on 14 August 1945. Wp.ile overseas he was a-warded the 
Distinguished Flying Cross, Air Medal 'With five Oak Leaf Clusters, Asiatic
Pacific '.[heater Ribbon with four bronze stars and the Presidential Unit 
Citation. 

From 9 May 1944 to 31 December 1944 he-had five efficiency ratings 
of excellent. From l January 1945 to 30 June 1945 he was rated very sat~ 
isfactory. From l July 1945 to 31 December 1945 his efficiency rating 
while with the 620th Army Air Forces Base Unit, Muroc Army Air Field, 
Muroc, California was excellent. In his review, the Staff Judge Advocate 
stated that for two ·periods .l January 1946 to 30 June 1946 and l July' 
1946 to 31 August 1946, at the same post, his efficiency rating dropped 
to 2.2. Accused's ·efficiency report for the first period is not in his 
201 file and the report for the pericxl l July 1946 to 31 December 1946 
gives no rating, the reason stated being that the officer was in con-
finement. ' -, 

The accused served as combat crew bombardier while in the Asiatic
Pacific.. Theater. Upon his return to the Zone of Interior he was assigned 
to the 620th Army Air Forces Bast Unit, Muroc Army Air Field, kuroc, 
California on 22 November 1945. He.has served as bombardier with sec
ondary assignments of Assistant Communications Officer and Assistant 
Armament Officer. 
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The accused was punished by a reprimand and forfeiture of $91.00 of 
his pay under the 104th Article of War on 18 July 1945, for using abusive 
language to an enlisted man while accused was 1n an intoxicated condition 
on or about i July 1945. 

The Board has considered a letter written by the accused to Senator 
Allen J. Ellender dated 23 January 1947 and forwarded to the Office of 
The Judge Advocate General by Senator Ellender by letter to the Chief, 
Military Justice Group, dated 29 January 1947. 

?. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed. In the opinion of the Board of 
-Review, the record of trial is legally insufficient to support the find
ings of guilty of Specification 1 of the Additional Charge, legally suf
ficient to support only so much of the finding of guilty of the Specifi
cation of Charge I (dated 8 Oct 1946) as involves a finding of guilty of 
this specification in violation of Article·of War 96, legally eufficient 
to support all other findings of guilty, and legally sufficient to support 
the sentence and to warrant confirmation thereof. Dismissal is mandatory 
upon a conviction of a violation of .Article of War 95 and authorized upon 
a conviction of a violation of Article of War 96. Confinement at hard 
labor for six (6) months is authorized upon a conviction of a violation 
of Article of War 96. 

, Judge.Advocate 
. 

, Judge Advocate 

8 



(289) 

JAGH - CM 318398 1st Ind 

JAGO, Washington 25, D. C. MAR::,. "'17 , : , 

TO: _The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Oscar A. 
Doty, Jr. ( 0-700709), Air Corps. · · 

2. Upon-trial by general court-martial this officer was found 
guilty of being disorderly in uniform. in a public place (2 specifications), 
of displaying gross disrespect toward the civil police authorities and of 
drinking with enlisted men in a public place while in uniform, over ape
riod of about a month, all in violation of Article of Article of War 95; 
of assaulting a civilian, of dishonorably failing and neglecting to pay a 
debt and of making and uttering two checks with insufficient funds, all in 
violation of Article of War 96. He was sentenced to be dismissed the serv
ice and to be confined at hard labor for six (6) months. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence may be found in the review of the San 
Bernardino Air Yiateriel Area Judge Advocate which was adopted in the accom
panying opinion of the Board of Review as a statement of the evidence and 
of the law, with the following exceptions. The Board of Review is of the 
opinion that the record of trial is legally insufficient to support the 
findings of guilty of dishonorably failing and neglecting to pay a debt 
and, insofar as it relates to accused's drinking with enlisted men, is 
legally insufficient to support the findings of guilty of an offense under 
Article of War 95 but is sufficient to support a finding of guilty under 
Article of War 96; that the record of trial is legally sufficient to SUP
port the findings of guilty of all other charges and specifications of which 
the accused was found guilty, to support the sentence and to warrant confir
mation of the sentence. I concur in that opinion. 

During the evening of 28 August 1946, the accused was prellent at the 
Apex Bar in Lancaster, California, in company with a girl companion, a Miss 
Taylor. While accused -was seated at his table, Miss Taylor went. across the 
room to play a pin ball machine. ·Several men were at the machine, including 
Mr. Wilson. Wilson apparently made advances to Miss Taylor, and allegedly 
placed his hand upon h~r hip. The accused asked the bartender several times 
to tell Wilson to leave Miss Taylor alone. Later Miss 'laylor left the roam 
and went outside followed by Wilson. When they returned, shortly thereafter, 
accused approached Wilson, took him by the elbow, and invited him outside. 
When they reached the side1-ralk accused demanded an explanation as to Wilson's \ 
actions. At this point accused struck Wilson and knocked him partially down, 
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whereupon a crowd immediately gathered. A police cruising car which was 
passing stopped and two officers, deputy sheriffs, tried to stop.the fight. 
The police testified that Wilson readily backed away and gave no trouble, 
but accused continued swinging his arms and resisting the officers. He 
was then forcibly placed in their car and taken to the police station. At 
the police station he continued to curse the police ·who arrested him and 
the booking officer. He was char~ed with disturbing the peace and resisting 
arrest and was placed in a cell where he continued to be disorderly until 
the Provost Marshal at Muroo Field came .and took him back to·the field. 
There accused wa.s examined by a medical officer who found that he had suf'-

.fered minor cuts and bruises and that he was slightly intoxicated, 

During the months of July and August 1946, the accused made and uttered 
two checks in the amount o£ $25.00 each, £or which he obtained cash from 
the payees. Both checks were returned by the· bank upon llhich they were 
dra'W?l because of insufficient funds. The cashier of the bank testified -that 
during the month of August 1946, the accused had seventeen checks returned 
for lack of funds. · · · · · 

On 28 February 1946 the accused borrowed $204 from the Bank of America, 
Mojave, California, which he agreed to repay in four monthly installments 
payable the fourth day of each month beginning in April. 

Although the accused did not meet the installment payments as they be
eame due, he did repay the entire loan on 10 September 1946. The evidence 
neither shows that his delay in repaying the loan was dishonorable nor that 
he attempted to evade his obligation with respect ~hereto. 

On or about 22 July 1946, the _accused accompanied a master sergeant, 
a sergeant, two girls and a civilian, "IVho was a former Army captain, to the 
Apex Bar in Lancaster, California, "IVhere they danced and drank intoxicating 
liquor. The master sergeant testified that on several other occasions 
during the period alleged accused drank intoxicating liquor with him at the 
Apex Bar. On these occasi9ns accused was in uniform and the Apex Bar was 
a public place. 

4. The_ accused is 23 8/12 years of age, is married, and a high school 
graduate. He entered the service 18 July 1942 and was commissioned a sec
ond lieutenant, Army of the United States, on-4 December 1943. He was 
pranoted to the grade of first lieutenant, Army o£ the United States, on 
14 May 1945. Accused's efficiency reports during his commissioned service 
vary from excellent to satisfactory. On 19 October 1944, he entered upon 
foreign service in the Pacific Theater of Operations. While overseas he 
was awarded the Distinguished Flying Cross, Air Medal with rive Oak Lea£ 
Clusters, and the Asiatic-Pacific Theater Ribbon with four Bronze Stars. 

10 
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On 18 July 1945; the accused was punished by a reprimand and forfeiture 
of $91 of his pay under the 104th Article of War, for using abusive language 
to an enlisted men while accused was in an intoxicated condition. 

5. Consideration has been given to a letter attached to the record 
from the Honorable Allen J. Ellender, United States Senate, dated 29 January 
1947, together with a letter from accused to Senator Ellender, dated 23 
January 1947. 

6. I recommend that the findings of guilty of Specification 1 of the 
Additional Charge be disapproved and that only so much of the findings of 
guilty of Charge I (dated 8 Oct 1946) and its Specification be approved as 
finds the accused guilty of the offense alleged in the Specification in · 
violation of Article of War 96, and that the sentence be confirmed and 
carried into execution but that the portion thereof adjudging dismissal be 
suspended during good behavior. The accused was sentenced to six months• confinement,and with allowances for good conduct time the sentence will 
terminate on or about 23 March 1947, therefore, it is not considered nec-
essary to designate a place of confinement. · 

7. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet lrl.th · your 
approval. · · 

~\ . 

~\:~~ 
2 Incls H. GREEN 

l - Record of trial· Major General 
2 - Form of action The Judge Advocate General 
---------------------------------(1

( GCMO 116• 31 March 1947). , 
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WAR DEPARTMENT 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 25, D, C. 

JAGH - CM 318398 1, MAY 1947 

MEMCRA.NDUM FCR GENERAL IlOOVER 1 

. 
SUBJECT I Find~a ot the General Court-Martial 1n Case ot United 

States~. First Lieutenant Oscar A. Dot7, Jr. (0-700709) 

l. First Lieutenant Oscar'-• Doty-, Jr., 0.1700709, 'WU tried b7 
general court-martial upon, and na found guilt7 ot, several charges 
and specifications, one ot which wu Spec11'1cat1on 4, ot Additional. • 
Charge alleging a violation ot the 96th Article ot War. This Speciti
cation reads 1n pertinent part al follows, 

"In that First LieutsnaIIt Oscar A, Doty, Jr.,
* * * did, at Balcerstield, California, on or about 
17 July 1946,{with intent to deceive., wrong.tully and. 
unlaw.tulli)malce and utter to the Colonial ~otar Hotel, 
a certain check, in words and figures -as follows 1 * * 
* and by meaM thereot didltraudulentlyl obtain fran 
the Colonial Motor Hotel, twenty-five dollars ($25.00) 
law.tul CUITancy- of the United States and did lll'Ong
fully tail to maintain sufficient balance 1n the 
National Bank ot Fort Sam HOllSton, San Antonio, Te.:ras, 
to meet ~t ot said check when Iresented tor pay
ment through the normal banking irocess of checks •.11 

2. After the reading of' this Specitica,tion during the arraig~ 
ment the record at p,.ge 9 shows the follow~ procedure 1 

11Prosecutio:aa J.t this time the Prosecution wishes 
Spec11'ication 4 ot the additional Charge to be 
c~ed to delete the wards 'with intent to de-
ceive, wrong!ully and unlawfully 1 , and I fraudulently 1 • 

The reference t<ll' that is paragra:Eil 73 ot the Manual . 
.f'cr Court-Martial, which says if' the Defense has not 
been mi3led in the preparation ot its case, the 
specitication may be changed. 

"President, Will you repeat those wards yon want deleted? 
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"Prosecutions Yes, sir, I woa.ld like to delete from 
Specification 4 or the additional charge, 'with 
intent to deceive, wro.ng!ully and unlaw!u~', 
and '.t'raudul~ntly '. Is that change in the 
specification authorized, sir? 

•President, Yes." 

(It is to be noted that the president, although the law member 
was present, ruled .upon this matter.)· 

No objection to this· procedure was made by the defense and upon com-. 
pletion ot the arraignment the accused pleaded. not guilty "to all Spec
ifications and Charges." The court, in its findings, .found the accuseda 

* * * 
"Of Specification 4 of Additional Charge a Guilty• 

. * * * 
.'.3. While the action by the court relative to the proposed change 

in the Specification in question 1IU irregular and indefinite,· it is 
the opinion of the Board that the prosecution, de.tense and the court 
itself proceeded under the impression that the Specification had, 1n 
.t'act., been amended as requested by the prosecution. Consequently., it 
is logically presumed that the accused •s plea of •not guilty" and the 
court's 1"1.!Xiing ot "guilty" ·pertained not to the original Specification 
but to this Sp ecitication rlth the cha~es u p-oposed. In view ot 
these circumstances the Board is ot the opinion that the Specification 
must be considered as having been thus amended, in order that accused's 
substantial rights JUY' not be injuriously attected. In our 111"itten 
opinion., the ·Board inadvertently set forth the original Specification. 

4. In its opinion the BC8rd adopt;ed the statement of the evidence 
and the la~ contained in the Review ot the Stat! Judge A.dvocate except 
as to matters concerned with the Specifications other than the one now 
considered. In his Re'fiew the Staff Judge ldTocate did not refer to 
the &Mndment ot this Specification 1n question and did not discuss the 
legal et.feet thereo~. 

This Specitication., u amended, states the offense of uttering a 
check against an account wherein the i.ccwsed 11'%'ongt'nlly failed to main
tain a sufticient balanee, & lesser included o.ttense of the original 
allegation. The find1~ ot guilt1 of auc:h an of.tense is legallf sut
ticient to support the same sentence as that imolved in·the original 
specification. 

2 
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The accused was sentenced to be dismiased the serrtce, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor far six months. The revie'lri.qJ authority approved the sentence and 
forwarded the record o.f' trial for action under Article of War 48. On 25 
lfarch 1947., the Under Secretary ot War disapproved certain findings of 
guilty., not now under eons ideration, confirmed the sentence., remitted 
the confinem1nt adjudged and suspended the execution ot the sentence, as 
modified, dur~ good bebaYior. 

In our opinion the legal'.cy sustainable findings ot guilty- are 
legally sufficient to support the sentence adjudged; 

-
----,-·-·.,.·-·________,Judge Advocate 

. 
/ 

...:l.t .Judi• AdT_t,~,Z&i_~f~ ..-~~ · • Judge Advocate 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 
Washington, D.C. 

JAGN-CM 318430 

UNITED STATES 
) 
) 

HEAL'QUARTERS TECHNICAL IIVISION 
AIR TRAINING COMMAND 

v. 
)
) 
) 

Trial by G.C.M., convened at 
Chanute Field, Illinois., 6 

Privates First Class JEAN P. ) December 1946. Each: Dls
TURGEON (11145446), HAROLD G. 
WHITE (111~011), JOHNW. SCOTT 

) 
) 

honorable discharge and con
finement for one (l) year. 

(15233190), and Private Gl!:ORGE ) Disciplinary Barracks. 
R. CULLER (132J8739), all of Air ) 
Corps, Unassigned Attached ) 
Squadron T0-2, 3502d Arnry Air ) 
Forces Base Unit, TS. ) 

HOIDING by the BOARD OF REVIEW 
JOHNSON, BRACK and TAYLOR, Judge Advocates 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th Article of ilar. 

Specification: In that Private First Class John w. Short, 
Private First Class Harold G. Wnite, Private George R. 
Culler and Private First Class Jean P. Turgeon, Air 
Corps Unassigned Attached Squadron T0-2, 3502d AAF Base 
Unit,. TS, acting jointly and in pursuance of a common 
intent, did, at Urbana, Illinois on or about 18 October 
1946, wrongfully take and use one (1) 1937 Hudson 

. Terraplane, the property of Mr. Robert J. Tibitts. 

Accused pleaded not guilty to, and were found guilty of, the Specification 
and the Charge, and were sentenced to be dishonorably discharged the ser
vice, to forfeit all pay and allowances due or to become due., and to be 
coni'ined at hard labor at such place as the reviewing authority might direct 
for three years. The reviewing authority approved only so much of the 
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sentence as to each accused as provides for dishonorable discharge, total 
forfeitures, and confinement at hard labor' for a period of one year, 
designated the Branch United States Disciplinary Barracks, Fort Benjamin 
Harrison, Indiana, as the place of confinement, and forwarded the record 
of trial for action pursuant to Article of War 5o½. 

,3. l'he record of trial is legally sufficient to support the findings 
of guilty of the Charge and its Specification. The only question requiring 
consideration is whether or not tbe record of trial is legally sufficient 
to support the sentence as to each accused as approved by the reviewing 
authority. 

4. It is apparent that the court in arriving at the sentences and 
the reviewing authority in modifying them believed that the offense al
leged was joyriding as defined in the D. c. Code (Sec. 22-2204) and that 
the maximum punishment was dishonorable discharge, total forfeit~res, and 
confinement at hard labor for five years. The Specification as dram, 

· however, does not allege want of consent by the owner, an eesential ele
ment of the statutory offense. The offense set out in the Specification 
is a disorder under Article of War 96 and the maximum punishment as set 
out in the Table of Maximum Punishments, Manual for Courts-Martial, 19281 

paragraph 104£, is confinement at hard .labor for four months and for
feiture of two-thirds pay per month for a like period. 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support the findings of guilty of the Charge 
and its Specification as to each accused and to support only so much of 
the sentence as to each accuseci as provides for confinement at hard labor 
for four months and forfeiture of tllo-thirds pay per month for a like 
period. 

7 /,'---4..................--~---~-------· _ ___ ..--, _Judge Advocate.( 1.~z.. _._,;__,1. ; .• ·-

Judge Advocate. if~«.L 
~iQ~Q R·'r~ Judge Advocate. 

2 



JAGN-CM 318430 bt Ind 
WD, JAGO, Washington, D. C. .. . 
TO: Commanding General, I:ea.dq..2?tt::r,i Technical Division, 

Air Training Command, Scott ri ~:.d, Illinois. ' 

l. In the case of Privates' hrst Class Jean P. Turgeon (lll45446), 
Harold G. White (lll290ll), John W. Scott (15233190), and Private George 
R. Culler (13208739), all of" Air Corps Unassigned Attached Squadron T0-2, 
3502d Army Air Forces Base Unit, TS, :! cioncur in the foregoing holding 
of the Board of Review and for the reasons therein stated recommend that 
so much of the sentence as to each accused as exceeds confinement at hard 
labor for four months and forfei'blre of two-thirds pay per month for a 
like period be disapproved, and that a Post Guardhouse be designated as 
the place of confinement. Upon disapproval of so much of each sentence 
as exceeds confinement at hard labor for four months and forfeiture of 
two~thirds pay por month for a like period you will have authority to 
order the execution of the sentences • 

.. 
2. When copies of the published order in this case are forwarded 

to this office, they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the .file number of the record in brackets at the end of the pub
lished order,·as follows: 

(CM 318430). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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WAR DEPARTMENT 
In the Ott.Lee ot The Judge Advocate General 

Washington, n.c. 

JAGN-Cli Jl.8431 

UNITED STATES ) NINTH INFANTRY DIVISION 

v. Trial b7 G.C.ll., convened at 
Augsburg, Gel"lll&ny', 23 July 

Sergeant OOZIER T. IDRD ) 1946. Dl.shonorable · diecharge 
(14021273), Batter,y B, ) and confinement tor tour (4)
34th Field .Art1ller;y ) ;years. Discipl.inar,y Barracks. 
Battalion. ) 

l 

HOLDOO b7 the 00.ARD OF REVIEW 
JOHNSON, BRACK and TAILOR, Judge Advocates 

., 

1. The record ot trial in the case ot the soldier named above. 
has been examined by- the Board ot Review. 

2. Accused was tried upon the tollow;tng Charges and Specifi.
cationsi 

CHARGE Ia Violation ot the 93rd Article ot War. 

Specification, In that Sergeant Dozier T. Lord, Bat
ter,y B, 34th Field Artillery Battalion,. did, at 
Ober-Schl.eissheim, Germany, on or about 23 June 
1946, through gross and culpable negligence un
lawtully·kill Renate Tilcevsky, a German civilian, 
by running into her with a truck•. 

CHARGE IIa Violation ot the SJ.rd Article o! War. 

Speci!icatio1u In that Sergeant Lozier T. Lord, Bat-
... te17 B, 34th Field .lrtille17 Battalion, did, at 

Ober-Schleissheim, Gennany-, on or about 23 June 
1946., through neglect, BU.f!er one truck 3/4 Ton 
Weapons Carrier, militQl')" property belonging to 
the United States to be dam.aged to·the extent of 



(300) 

about $330.00, by driving it into a tree. 

Accused pleaded not guilty to, and was found guilty of, both Charges 
and Specifications, and was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor at such place as the reviewing 
authority might direct for four years. The reviewing auth>rity ap
proved the sentence, designated the Eastern Branch, United States 
Disciplinary Barracks, Greenhaven, New York., as the place of con£im
ment, and forwarded the record of trial pursuant to .Article of War,~. . 

.3. The record or trial is legally sufficient to support the 
findings o.r guilty of both Charges and Specifications. The only question 
to be considered hare is woother or not the record of trial is legally 
sufficient to support the sentence. 

4. The pertinent evidence briefly summarized is as follows a At 
.2300, .23 June 1946 accused invited Private First Class Arnold E. Lane 
to go to a show. Both soldiers mounted a three-quarter ton weapons 
carrier. Accused drove and initially appeared to have been sober 
(R. 7). Early in the trip accused executed a left turn. When re
::inded that they were intending to go in the other direction accused 
turned the vehicle and after proceeding down the road a short distance 
the truck started to weave and barely missed civilians on the edge of 
the road {R. 7., ll). Prtvate Lane grabbed the wheel notiei~ that 
accused was "pretty drunk" (ft. 7., 8). Lane_ let go of the .wheel and 
accused drove about fifteen yards on the left side of the road, then 
pulled hard to the right, "lost control o.t' the vehicle" and hit a tree 
and two little girls who were standing there {R. 7, 9, 11., 13, 15). 
As a result of this double collision the truck was damaged {R. 23; 
Pros. Ex. 3) arrl one of the girls died {R. 13, 17; Pros. Ex. 2). 

5. The killing or the child and tm damage to the truck., the of
f enses alleged in the Specifications of the Charges both resulted !rom 
the "loss of control of the vehicle •n The Mamal for Courts-Martial 
sets forth the following rule: "If the accused is i'ound guilty of two 
or more offenses constituting different aspects of the same act or 
omission, the court should impose punishment only with reference to 
the act or omission in its most important aspect" (MCM., 1928, par. 
80~ P• 67). Here the two offenses were but ciiff'erent aspects of' the 
same act. Where a sentence 1s imposed with reference to two or more 
offenses constituting but different aspects of the same act or omission., 
so much thereof as exceeds the maximum authorized penalty for the most 
important aspect of too act ·or omission is illegal. CM .313544, Carson, 
1946 {V Bull JAG, 202). In this case the finding of guilty of the 
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offense ot involuntar,y manslaughter is the more iuportant aspect of the 
act charged in that it carries the heavier penalty-. The maxi.mun punish- . 
mant provided for involuntar,y manslaughter under paragraph 104£, MCM, 
19281 is dishonorable discharge, total for.feituras and confinement at 
hard labor for three yeari. 

6. For the reasons stated the Board ot Review holds the record 
of trial legally sufficient to support the findings but only so much 
ot the sentence as inwlves dishonorable discharge, forfeiture ot all 
pa;y and allowances due or to become due, and confinement at hard labor 
tor three years. 

./ 
y , 

._'.,,_ Judge Advocate.__._,,_,_,_'-4,_1_1_./!,../...,___,.__ ..•_... _. 
11 

I 

Judge A.dvocate.cf"~" ,.,J . 
_C_P_,µ--,,.yQ,....,.____R__r."__1 -~-l'f-,eu.._,,-----~· Judge Advocate. 
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' 1....-...: _:
JAGN::-CM 318431 1st Ind 
WD, JAGO, Washington 25, D. C. 
TO: The Adjutant General, Washington 25, D. C. 

1. In the case of Sergeant Tozier T. Lord (14021273), Battery B, 
34th Field Artillery Battalion, I concur in the foregoing holding, of 
the Board of Review and for the reasons therein stated recommend that 
only so much of the sentence be approved as involves dishonorable. dis
charge J forfeiture of all pay and allowances due or to become due, and 
confinement at hard labor for three years. Upon taking such action you 
will have authority to order, the execution of the sentence. 

2. In view of the nature of the offenses and their surrounding cir- . 
cumstances and the combat record of the accused and since it appears that 
he has had no prior convictions either civilian or military, it is recom
mended that the period of confinement be reduced to two years and that 
the execution of that portion theraof adjudging dishonorable discharge 
be _suspended un~il the soldier's release from confinement. 

3. This office has been advised that the Ninth Infantry Division 
was inactivated, in· view of whl.ch it is recommended that a War De
partment General Court-Martial Oroer be published. A draft of such 
General Court-Uartial Order is inclosed. 

4. The return to this office of the holding together with copies 
of the published War Department General Court-Martial Order is requested. 

2 Incls THOMAS H. GREEN 
Record of trial Maj or General 
Draft of GCMO The Judge AdVClcate General 

------~--------------------------( GCUO, 44, 25 Feb 1947). 



WAR DEPARTMENT (303)
In the Office of The Judge Advocate General 

Washington 25, D.c. 

JAGK - CM 318442 
4 MAR 1947 

UNITED STATES ) NINTH INFANTRY DIVISICN 

v. ~ Trial by G.C.M., convened at Augsburg, 
) Germany, 16 July 1946. Dismissal, 

Second Lieutenant ARNOLD E. TYNDALL) total forfeitures and confinement for 
(0-1335363), Infantry. ) one (1) year. 

-----------. 
OPINICN of the BOARD OF REVIEW' 

Sn.VF.RS~ McAFEE ~ ACKROYD, Judge Advocates 

-----------~-------
1. The record of trial in the case of the officer named above has 

been ex.a.mined by the Board of,Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specii'ication: In that, Second Lieutenant Arnold E. Tyndall, 3552 
Quartermaster Truck /Company, did, at or near Augsburg, Germany, 
on or ab out ll April 1946, willfully, feloniously, anrl unlawi'ully 
shoot Christian Reutter in the abdqmen with a pistol, resulting 
in the death of the said Christian Reutter on or about 23 April 
1946. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Arnold ~. Tyndall, 3552 
· Quartermaster Truck Company, did, at or near, Augsburg, Germany, 

on or about 2 April 1946, wrongfully and willfully operate a . 
government vehicle in a careless (and negligent) manner (with wanton 
and reckless disregard to th~ rights and property of others) to the 
prejudice of good order and military discipline. 

Specification 2: In that Second Lieutenant Arnold E. Tyndall, 3552 
, Quartermaster Truck Company, did, at or near, Augsburg, Germaey, 

on or about 10 April, 1946, wrongfully and wil.lf'ully operate a 
government vehicle in a careless (and negligent) manner (with wanton· 
and reckless disregard to the rights and property of others,) 
to the prejudice of good order and military discipline. 

He pleaded not guilty to Charge I and its .spacificat.i..on and guilty of Speci
fications 1 and 2 of Charge II except the words "am negligent" and "with 
wanton and reckless disregard to the rights and property of others" and 
guilty to Charge II. Ha was found guilty of all charges and specifications. 
No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due or to be-

http:Sn.VF.RS
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come due and to be confined at hard labor at such place as the reviewing au
thority might direct for a period of five years. 'l'he reviewing authority SP
proved only so much of the findings of the specification and Charge I as in
volved a finding that the accused carelessly and negligently discharged a 
pistol at the time and place alleged resulting in the death of Christian 
Reutter at the time alleged in violation of the 96th Article of War, ap
proved the sentence but reduced the period of confinerr.ent to one year and 
forwarded the record of trial for action under Article of Ylar 48. 

3. Evidence for the prosecution. 

On ll April 1946 Corporal Franklin E. Hoffman was the driver of the 
jeep used by the accused. Between 5:00 and 5t30 p.m., 11 April 1946 Corporal 
Hoffman was in the room of the accused discussing an intended trip with the 
accused (R. 6,7). Upon completion of this discussion their talk turned to 
the firing of weapons. Lieutenant Tyndall's automatic pistol had just been 
returned to him after being cleaned by the "company articifer. 11 Lieutenant 
Tyndall took his pistol from the bureau drawer am pulled the slide back so 
that they could inspect the barrel. The slide was released and the accused 
pointed the pistol towards a 'Window and pulled the trigger. The pistol 
fired, and the bullet passed through the window frame and struck Christian 
Reutter, a German civilian. After the pistol fired the accused "turned 
the pistol over and looked at it and noticed there Yras a clip in it. 11 

Corporal Hoffman and the accused took the wounded German to a civilian 
hospital for treatment after which they proceeded to the haoo of the German 
and informed his wii'e of the incident (R. 8-11). 

Examination of Christian Reutter disclosed that he had been shot in 
the abdomen. He died on 23 April 1946, death resulting from 11 The pneumonia· 
was directly the cause of Christian Reutter's death, but pneumonia was also 
caused by the shot" (R. 12-14). 

About 9 p.m., 2 April 1946, Second Lieutenant Louis c. Feister, Staff 
Sergeant Ralph H. Martens, Sergeant Robinson, and the accused left the non-

. conrnission~d officers club of the 3552 Quartermaster Truck Company, Augsburg, 
Germany, to go to their company. They left in a jeep with the accused driving 
(R. 16, 18). A girl was standing on the sidewalk near a fence. The accused . 
said, "I wonder if she will scare very easily." He drove the jeep upon the 
sidewalk and towards the girl. The girl did not move and after driving three 
or four feet in her direction the accused drove the jeep into the street 
(R. 15, 16,19). The accused drove the jeep along the street at a speed of 
about 35 miles per hour and while driving at this speed "he would cut the 
wheel sharply causing the je_ep to veer from one side ti:> the other." Lieutenant 

,.,..,· ·.· 
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Feister protested the manner in which the jeep was being driven a.nd the ao
ous ed then drove in a normal m.e.nner until within a few bloclca of the oompa.ny 
area. The accused saw a girl crossing the street in front of them t.nd to 
their right. Instead of turning to the left towards the company the a.o
oused turned to the right in a circling movement and oame up behind the 
girl. The girl ran and accused followed her. He was driving toward her 
and if he had kept going, and if the girl had not run, he would have hit 
her. The accused turned baok into the street and proceeded towards a street 
which would bring them to the company. Instead of l!Js.king n left turn which 
would take them to the company the accused again turned to the right away 
from the oompa.ny. Two middle aged couples were standing on the sidewalk. 
The aoouaed ma.de a wide turn upon the sidewalk and dispersed these people 
by driving directly to where they were standing. The people "spread in all 
directions to get out of the way" (R. 16,19). Sergeant Martens described 
accused's actions as "we ce.me on to Augsburg and as we got near the oompa.riy-, 
he made a right turn and ohased civilians and on the way in he drove very 
recklessly'' (R. 18 ). 

On 10 April 1946 at about 2 p.m. the accused asked Adus J. 'Clark, F.1.rst 
Sergeant of the 3552 Quartermaster Truck Company to ride with him to the main
tens.noe shops to see about the jeep used by accused. They started to the 
shop in a 2-1/2 ton truck with the accueed driving. Instead of stopping at 
the shop the a.ocused said, "Let's take a ride and come baok by later." The 
accused then drove the truck some 10 or 12 miles at a speed of between fifty 
and sixty miles per hour. He then drove into an open field. Sergeant Clark 
asked him where he was going and accused stated, "I'm goillg in here and raise 
a little dust." He ma.de a oirole through the field and stopped. Sergeant 
Clark then said, "Sir, this is not being soared at your driving, but this 
old vehicle is going to the bad. Take it easy going back into town. 11 The 
temperature gauge registered 200 degrees. The accused again ciroled the 
field and started back towards town. They overtook a three-wheeled German 
vehicle. nueutenant Tyndall hooked the truck onto the vehicle &.Dd pushed 
it about fifty to seventy-five yards. 11 His speed at this time was between 
25 a.nd 35 miles per hour. · They then proceeded to the ma.intenance shop. 
Lieutenant Tyndall went into the shop and Sergeant Clark drove the truok to 
the company (R. 20,21,22). 

4. Fbr the defense. 

Ma.jor John J. Nichols, 4th Quartermaster Detachment, Munich, Germany, 
testified that the accused had been transferred from Augsburg to Headquarters 
4th Quartermaster Detachment because of the charges involved in this oase. 
He investigated these charges against the accused and found that Lieutenant 
Gilford, the commanding officer of the accused, objected to the accused's 
assignment to the, unit and had ml.ide no eff;'ort to oorreot any errors by ao
oused. Lieutenant Tyndall.'s perform.nee of duty with his present organiza
tion is excellent and his reputation is excellent. Not;vithstanding the faot 
that the aooused pleaded guilty to the careless use of vehicles, Major Nichols 
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. 
would be glad to have acoused as a member of his organization (R. 29,30,31). 

Second Ueutenant Floyd M. Davis, 4th Quartermaster Battalion, testified 
that Lieutenant Guilford stated during the investigation of the charges now 
being tried that "this is a good opportunity now to get Lieutenant Tyndall 
out of the oomp&.ny" (R. 32). 

The aooused eleoted to testify as a witness e.fter a proper warning as 
to his rights. He testified that on 2 April 1946 he was platoon oomma.nier 
of the 3552 Quartermaster Truck Company in Augsburg. The oompany's prin
cipal duty was the hauling of supplies. The company operated 72 or 73 
trucks and seven jeeps. Concerning the specification of Charge I he stated 
that on 11 April 1946 he was in his room talking to Corporal Hoffman about 
a proposed trip. Their conversation turned to weapons. He had a .45 in his 
room .whioh had been cleaned by the weapons master of the company. There wu 
no magazine or ammunition in the gun when he sent it to be cleaned. He pulled 
the slide back so they could examine the barrel. He let the slide go forward 
and then held the gun away from Corporal Hoffman and hilllB elf, e.fter which he 
"snapped the trigger to let the hammer go forward. 11 The weapon fired and he 
started to clear it to see why it fired. He did not think that there was any 
ammunition in it ani did not know that the weapon master had put ammunition 
in it when it was olee.ned. He never had any instruction with a pistol and 
his experience with a pistol consisted of the firing of approximately two 
clips of ammunition. Corporal Hoffman saw that a German had been hit by the 
bullet. He finished clearing the pistol and then went to the aid of the 
German. They took the German to the hospital, after which they informed the 
German's wife.of the incident. The next morning he me.de a report 9f thB inci
dent to his commanding officer and was told to forget about it (R. 26,27,28). 
In reference to Specification l, Charge II, he stated that.on the night of 
2 April 1946 he had gone to the enlisted men's club to see the floor show. 
After the show there was drinking and dancing. He did not drink and for 
that reason he drove the jeep when his party left the olub. Lieutenant 
I-'eister and Sergeants Martens ani Robinson were laughing and cutting up a.nd 
seemed ve.ry happy. He was driving about 30 or 35 miles en hour and "I did 
take the wheel and give it a couple of switches across the road, just to 
help along wi t·h the laughs. The rest were about drunk anyway." Lieutenant 
Feister said that he should not drive in that manner ao he drove Ueutena.nt 
Feister to the company. He then started to pick up Lieutenant Davis, at 
which time he saw the civilians mentioned by Sergeant :Marten.a. He then said, 
"I pulled alongside the civilians and as we were driving along, I pulled the 
olutch in and we had a good laugh over that" (R. 25). Conoerning Specifica
tion 2, Charge II, he testified that on 10 April 1946 Sergeant Clark was 
giving driving tea ts. He asked the sergeant, jokingly, to take him out and 
see if he "was good enough to drive." He also said, "Let's go down to the 
maintenance shop.• ·i,hen they reached the turn leading to the ma.intena.noe 
shop Sergeant Clark said, "L1eute?1ant, I don't go out very much, let'a go 
out in the country." They drove sone distance on the road to· Landsberg. 
They were laughing, telling jokes and outting up. He decided they had gone 
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far enough and turned around in a field. He stopped the truck and they 
dismounted. After about five minutes they again entered the truck. ~hen 
the truck was standing the heat register was 200 degrees but when they 
started driving the temperature oe.me down to about 186, which is normal 
under ordinary conditions. They overtook a three-wheeled Germ.an vehicle 
which was "running pretty slow," making 10 or 15 miles per hour. Another 
vehicle prevented his passing this vehicle. They laughed and ma.de some 
comments as to the sl07''"lless of this vehicle. The accused then stated, "I 
merely bumped him. ~e said I hooked the bumper over his bumper and pushed 
him.. There was no bumper on the Germ.an vehicle11 (R. 26_). 

5. The specification of Charge I alleges a violation of Article of 
iVar 93 in that ·the a.ocused did on or about 11 April 1946 willfully, felon
iously and unlawfully shoot Christian Reutter in the abdomen with a pistol, 
resulting in the death of Christian Reutter on or about 23 April 1946. 
The reviewing authority approved only so much of this specification and 
charge as invol-ves a finding that the accused carelessly and negligently dis
charged a pistol at the time and place alleged. resulting in the death of 
Christian Reutter at the time alleged in violation of Article of iYar 96. It 
therefore becomes necessary to determine whether or·not the approved finding 
is a lesser included offense of the one charged. 

It has always been considered that Slllong the lesser included offenses 
of murder, which involves the element of deliberation, are included the of
fenses of voluntary and involuntary manslaughter (MCM, 1928, par. 146a; CM 
287101, Davis, 10 BR (ETO) 79), the latter of which terms encompasses-the 
culpably negligent aspect of till act which, if done deliberately, would, ot.her 
elements being present, constitute murder. So also, involuntary manslaughter 
is a lesser included offense of voluntary manslaughter, voluntary manslaughter 
containing the element of willfullness in which is included the element or 
culpable negligence to be proved in involuntary man.slaughter (CM 292271; 
Bentley, 4 BR (ETO) 217; CM 272994, Daniels, 50 BR 267). Eurthermore. it has 
been held that a charge of simple negligence or carelessness is necessarily 
included in an allegation of involuntary manslaughter (CM 293509, Coats, 8 
BR (ETO) 39). Therefore. since involuntary manslaughter is a lesser included 
offense of voluntary manslaughter, it follows that such negligence is neces
sarily included in a charge of voluntary :manslaughter. 

In Fitzgerald v. State (20 Southern 966 (Ala.)) the oourt in discussing 
a murder case saida -

"It is laid down by Bishop that 'every aot of gross carelessness I 
even in the performance of what is lawful, and, a fortiori, of what 
is not lawful, and every negligent omission of a legal duty, whereby 
death ensues is indictable either as murder or manslaughter. 1 · 
Bish Cr Law, Seo 314.• 

• • • 
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•our awn adjudications are in line with these texts, and always 
predicate criminality, not upon mere negligenoe or carelessness, 
but upon that degree of negligence or carelessness which is 
denominated •gross• and which constitutes such a departure from 
what would be the conduct of e.n ordinarily careful and prudent 
man under the same circums-tances as to furnish evidence of that 
indifference to consequences which in some instances take the 
place of criminal intent.• 

The Board of Review is of the opinion that a careless and negligent 
discharge of a pistol is a lesser included offense of voluntary manslaughter 
when it is alleged that the voluntary manslaughter occurred by •hooting with· 
a pistol. The reviewing authority in this case approved a finding of care• 
lessness and negligence, not amounting to such gross negligence as to con
stitute involuntary manslaughter. 

In CM 271392, Eba.rd (1 NA.TO•M'l'O 103), it was held that assault with 
intent to do bodily harm with a rifle did not include the offense or "through 
carelessness, discharge a service rifle-in his company area." It is noted 
that the finding of such offense inclu:les an additional element, "in his 
company area," which was not in the original charge. 

Specifications land 2 of Charge II allege a wrongful and willful oper
ation of a Government vehicle in a careless and reckless :manner with wanton 
and reckless disregard to the rights of others to the prejudice of good 
order and military discipline. The evidence shows tha.t on 2 April 1g45 
the accused did on three occasions drive a jeep upon a sidewalk and towards 
civilians standing thereon. On the f~rst occasion the civilian refused to 
move. The second time the civilian ran for protection and one witness stated 
ths.t had the accused continued his driving toward her and if she had not run 
she would have been struck by the jeep driven by the acouaed. The third oc
casion a group of people scattered in all directions for safety. Thereafter 
on 10 April 1946 the ac~used drove a 2-1/2 ton truck some 10 or 12 miles at 
a speed of between 50 and 60 miles per hour. 'Returning from this drive he 
oam.e up behind a three wheeled German vehicle which was traveling very slowly. 
He thereupon pushed this German vehicle with his truck a distance of between 
50 and 75 yards at a speed of between 25 and 35 miles per hour. 

Such acts by the accused amount to reckless driving as charged (CM 
293509,· ~· supra). 

6. War Department records show the accua ed to be 22-10/12 years of 
age and single. He graduated from high school and attended Atlantic Christian 
College for two years. He was inducted into the A:r'fnY in August 1944. Upon 
completion of officer candidate school he was appointed and commiaaioned a 
aecolld lieutenant, Army of the United States, 19 lay 1945. His efficiency 
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reports for the period 19 May 1945 to 31 December 1945 are "Excellent." 

. 1. 'l'he court waa legally constituted and had jurisdiction over the 
e.couaed and of the offenses. No errors injuriously e.ffeoting the substan
tial rights of the accuaed were oommi tted during the trial. In the opinion 
or the Board of Review the record of tria.l is lega.lly sufficient to support 
the findings of guilty and the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of a violation ot Article of War 96. 

1 
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JAGK - CM 318442 1st Ind 

WD, JAflO, Washington 25, D. c. MAR l ?. 1947 

TO, The Under Secretary of War . 

1. Pursuant to Executive Order No~ 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record or trial end the opinion 
or the Board or Review in the case or Seconc~ Lieutenant Arnold E. Tyndall 

. (0-1335363 ), Infantry. 

2. Upon trial by general court-martial.this officer was' found guilty 
of voluntary manslaughter in violation of Article or War 93 and of reck
less driving (2 Specs.) in violation of Article of War 96. He was sen
tenced to be dismissed the service, to forfeit all pay and allowance, 
due or to become due and to be confined at ha.rd labor for five yea.rs. The 
reviewing authority approved only so much of the findings of guilty of Charge 
I and its specification as involved findings that accused carelessly and neg
ligently discharged a pistol at the.time and place all~ged, resulting in the 
death of Christian Reutter in violation of Article of War 96. He approved 
the sentence but reduced the period of confinement to one year and forwarded 
the record of trial for action under Article of 'Wa.r 48~ 

3. A summary of the evidence may be found in the. accompanying opinion 
or the Board or Review. I concur in the opinion of the Board of Review tha.t 
the record of trial is legally sufficient to support the findings of guilty 
and the sentence a.s approved by the reviewing authority and to we,rrant con-
firmation of the sentence. · 

The record of trial shows that on 11 April 1946 the accused while in 
his quarters at Augsburg, Gennany, was examining an automatic pistol which 
had been cleaned by the company armorer., Having inspected the barrel or 

_ the weapon he then pointed the gun towards a wind.OW' and pulled the trigger 
in order to ca.use the hamner to go forward. The pistol fired and wounded 
Christian Reutter, a German civilia.n. The civilian .:died from this wound 
on 23 April i946. The court found the accused guilty of voluntary man
slaughter but the reviewing authority was of the opinion that the negligence 
of' the accused was not sufficient to amount even to involuntary manslaughter 
and he thereupon approved only so much of this finding as involved a care• 
less and negligent discharge of the pistol resulting in the dee.th of Christian 
Reutter as alleged in violation of Article of War 96.· 'The e~idence also shows 
that on two occasions the aocused operated a Government vehicle with wanton 

· disregard to the rights of-others and under such .circumstances a.s to amount 
to reckless driving. 

Under the District of Columbia. Code the offense of reckless driving 
is punishable £or the first offense by a fine of not more than $250.00 or 
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imprisonment for three months or both (sec. 40-605 (6a246), Title 40, D.c. 
Code). 

The accused is under 23 years of age. He was inducted into the Army 
in AUf;USt 1944 and coilllllissioned a second lleuteuant, 19 May 1945. His efi'i
ciency reports show a rating of excellent. 

4. Consideration has been given to a letter requesting olemency from 
Lieutenant Marjorie L. St. John as well as to the 23 requests for clemency 
attached to the record and signed by various officers serving in the European 
Theater with accused. 

5. In view of the action by the reviewing authority: the relative minor 
nature of the charges of reckless driving, the youth of the accused, and all 
the circumstances of the case, I recommend that the sentence be oonfirmed but 
commuted to a reprimand and forfeiture of $75 pay per month for three months, 
and that the sentence as thus modified be carried into execution. 

6. Inclosed is a form of action designed to execution the 
fore~oing recommendation should it me "th your 

CM 318,442 

3 Inola THOMAS H. GREEN 
1. Record of trial Major General 

· 2. Form of action The Judge Advocate General 
3. Ltr fr Lt St John 

,-~o 101, 19 March 1947)• 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

JAGN~M .318443 

UNITED ST.A.TES ) 9TH INFANTRY mVISION 
) 

v. ) Trial by a.c.M., convened at 
) .Augsburg, Germany-, 16 July 

Staff Sergeant LUTHER ) 1946. nl.shonorable dis
JEFFCOAT (.3.3807408), 3977th ) charge and confinement !or 
Quartermaster Truck Company. ) ten {10) years. Penitentiary. 

HOLmNG by the B0.1RD OF REVIEW 
JOHNSON, BRACK and BOYLES, Judge Advocates 

l. The record of trial in the case of the soldier named abova 
has been examtned by the Board of Review. 

2. The accused was tried upon the ;following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article· o:t War. 

Specification: In that Sta:t.f Sergeant Luther Jeffcoat, 
3977th Quartermaster Truck Company, did, at Munich, 
Germany, on or about 25 March 1946, wil.ful.ly, 
feloniously, and ).llllaw-fully kill Wojim Spaleikowitsch, 
by cutti:ng him to death Yd.th a kni;fe • 

.A.ccused pleaded not guilty to, and was ;found guilty of, the Charge and 
its Specification, and was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or ~ become due, and to 
be confined at hard labor, at such place as the reviewing authority might 
direct, £or ten years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Lewisburg, Pennsylvania, as 
the place of confinement am. forwarded the record ot trial tor action 
pursuant to Article of' War so½• 

.3. Evidence £or the prosecuti~nt 

Between 20.30 and 2200 25 March 1946 Technician Fourth Grade 
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J. D. Harris and Technician Fifth. Grade John R. Collins were talld.ng 
with a ciVilian in front of the enlisted men's club -about the pur_. 
chase of schnapps (R. 71 13). Accused appeared and took part in the 
discussion. Accused said "Are you going to stand he·re all day talking 
to a ciVilian about schnapps." Accused then drew a kni1'e 1 grabbed the 
civilian and said "You will give m a bottle of schnapps." Accused 
and the civilian scuffled and accused commenced "cutting the civilian." 
Accused and the ciVilian were finally separated. Accused again cut the 
civilian on the right leg as he was getting into his car. The civilian 
then le.ft the scene in his car (R. 13). . 

At about 2200 the same date a civilian appeared at the 98th 
General Hospital, Munich, 'With deep lacerations on his buttocks and 
hands" (R. 19). Attendants carried him to the Displaced Persons Hospital 
located directly to the rear of the 98th General Hospital (R. 20). There 
he identified himself as Spaleikowitsch. Examination revealed that he 

· was suffering from ;four stab wounds; one on his throat, one on his le.t't 
hand, one on his thigh and one on the left cheek of his buttocks (R. 22). 
He died at 0015 from loss of blood due to the deep wound on his buttocks 
(R. 23). 

4. Evidence for the defense: 

Sta.rt Sergeant Oscar B. Bryant testified that he examined the 
kni.t'e of accused on 26 March 1946 and did not find any blood. He further 
testified that accused had never received "extra duties" nor had he been 
subject to trial by court-martial (R• .30). Accused after being informed 
o.f' his rights elected to remain silent (R. 32). 

5. It is alleged in the Specification of the Charge that accused 
"did * * * kill Wojim Spaleikowi.tsch, by cutting him to death with a 
knife. 11 The evidence establishes that on 25 March 1946 in Munich about 
2200 accused cut an unidentified civilian With a knife and that shortly 
thereafter a civilian named Spaleikowitsch entered a hospital in the 
same city, suffering from knife wounds from which he died. There is no 
eVidence in the record to identify the man cut by accused and the man 
who died .from knife wounds in the Displaced Persons Hospital as being 
one and the same person. .Admittedly a man was cut by- accused and shortly 
thereafter a man sultrering knii'e -wounds was admitted to a hospital. How
ever, Muni.ch is a city of over 6001 000 population and an inference that 
accused I s victim and Spaleikowitsch were one and. the same is not warranted 
as there is no indication in the record that the scene of accused's af
fray and the hospital in which Spaleikowitsch died are in close proximity. 
In cases involVing homicide the identity of the deceased ·with the person 
alleged to ,have been assaulted by the accused muat be fully established 
(CM 316930, Mitch.ell (1946); CM 2023591 Turner, 6 BR 871 122; CM 3097011 
Taylor, .32 BR (ETO) 336; CM 248113, Q2.!!1 l BR (CBI-IBr) 34; CM .3090371 
Dillon, 2 BR (CBI-IBT) 367. . 

2 
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6. The only question remaining is whether the record of trial is le
gally sufficient to support a finding _of guilty of a "lesser included" assault. 

A "lesser included offense" must be one which is "necessarily included 
in that charged." Par. 782., MCM, 1928 (Emphasis supplied). (CM- 201377 OVerdier, 
5 BR 104; CM 22.3.3.31 Ross, l3BR .378; CM "9477 Floyd, 17 BR 152. The criterion 
for determining each case is not the act of accused but the offense with which 
he is charged (Par. 782., MCM, 1928; ~ v. O'Brien (Vt.) 170 A 98, 100; State v. 
Fredlund (Minn) 273 NN .35.3, 113 ALR 215; Orcutt v. ~ (Okla) 3 P2d 912,; ~ 
v. Brooks (Wis) 254 N'll 374, 94 ALR 401). The rule is very wall stated in the 
case of Commonwealth v. ·~., and others, .109 Mass 349, 352, wherein the court 
said: 

"It is the duty of the Commonwealth to prove the idanti ty of the of
fense charged in the indictment with that on which he seeks to convict 
before the jury of trials. It is a rule of the common law as well as a 
provision of the constitution of this Commonwealth, that no one shall 
be held to answer,. unless the crime with which it is intended to charge 
him is set forth in the indictment with precision and i'ullness,; and 
this rule is not to be defeated by allowing the defendant to be con
victed upon evidence of another offense of the same kind, committed 
on the same day, but not identical with it. Commonwealth vs. Blood, 
4 Gray, 31. 'Phe prisoners could not be lawfully convicted of. an 
assault which was not an ingredient in the felony with which they 
were originally charged. 11 

In this case the accused is charged with the ldlling of Spaleikowitsch, 
the manner in which the offense was committed being alleged. The prosecution 
established by legal evidenqe tpe identity of Spaleikowitsch, the fact of his 
death, and that he died as a rasult of knife wounds. The prosecution., having 
thus established the corpus delicti, failed to prove that accused infiicted 
the .fatal. wound, but in attempting such proof did introduce evidence of an 
assault by accused upon an unidentified civilian. · 

This case does not present a problem of identity repsecting the 
victim of the offense charged - such identity was clearly proven as alleged. 
The prosecution !ailed to prove any connection between the m of accused and 
the offense with which he is charged, and the conclusion is inescapable that 
such. !£1 cannot be held to constitute a necessarily lesser included offense 
in that charged since such connection cannot rest on surmise but must a!
.tirmatively appear from the record of trial. 

7. For the reasons stated the Board of Review holds the record of trial 
legally insufficient to support the .findings of guilty and the sentence. 

Judge Advocate. 

Judge Advocate. 
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JAGN-CM 318443 1st Ind 
WD., JAGO, Washington 25, D. C. MAR,: 7~'.':7
TO: The Under Secretary of War 

1. In the case of Staff Sergeant Luther Jeffcoat {33807408)., 
3977th Quartermaster Truck. Company, attention is invited to the fore
going holding by the Board of .Beview that the record of trial is le
gally insufficient to support the findings of guilty and, the sentence. 

2. I do not concur entirely in the holding by the Board of ·Re
view. 

The evidenca does not ·sufficiently prove that the person lihom 
accused cut with a knife was the person named in the Specification as 
the victim of the homicide, and death of a human being through the act 
of accused was not therefore proved. The finding of guilty of voluntary 
manslaughter must fall. But it was clearly proved that at the time an:i 
place alleged accused did in fact willfully, feloniously, and unlawfully 
cut a human being with a knife as alleged. This offense was tantamount 
to an assault with intent to do bodily harm "With a dangerous instrument, 
and was a lesser offense included in that charged. In proving the of
fense of voluntary manslaughter ~s charged it was necessary to prove the 
assault with intent to do bodily hann with a dangerous instrument • 

. The failure to prove the name of theeperson assaulted was not 
fatal to a conviction of the lesser included offense. -Only one assault 
was proved and the proof of the circumstances_of its commission was 
explicit and of positive and definite identifying. character. The nall8 
of the victim is useful in pleading this kind of offense only in order 
that the offense may be identified with certainty. The finding of guilty 
of the lesser included offense as amplified by the record of trial might, · 
certainly be proved in support of a plea of former jeopardy should an 
attempt be made to try accused again for this particular cutting. 

A similar situation was discussed in CM 271043, ~ 2 BR {NAT0-1fl'0) 
169. The rem:9-l'ks of the Board of Review in that case, in which accused was 
convicted of manslaughter but the name.of the victim was not competently 
proved., are pertinent here: 

;,_
, · · 

-
"The identity of the woman who was slain was not established 

by any competent evidence." 

* * * "However, the omission of proof of the woman• s name did not 
amount to a variance but more exactly is to be termed a .failure 
of proof. There is apparent authority for the view that such a 
want of proof is £atal to the validity of a conviction (Smith v. · 
State, 80 Fla. 710, 86 So. 640, cited in Wharton's Crim. Ev., 11th 
Ed., P• 1845). But a valid reason for the application 0£ such a 
rule here is not easily perceived. As in the case of a variance, 



a want of proof of this character should only be held sub
stantially injurious to accused and hanc.e fatal to the 
validity of the conviction if the court were misled, or if 
some substantial injury was done to accused, such as that 
he was pre~anted from intelligently preparing and presenting 
his defense, or if he is exposed to the danger of a second 
trial on the.same charge (Vlharton's Crim. Ev., 11th Ed., 
p. 1082; Unaerhill 1s Crim. Ev., 4th Ed., p. 106). The 
transaction alleged in the Specification was the vary ·one 
established by the evidence. It was of no moment to accused 
in preparing and presenting his defense that the 'WOman who 
was killed ms known as Sohrah Ben Mohamed or by some other 
name. It is not conceivable that the court was misled. Nor 
9ould accused be successfully prosecuted again for the killing 
of a woman at the place and time here alleged. The record of 
trial reflects all the facts upon which he was convicted and 
is available to demonstrate that he has been once tried for 
this crime if he should again be placed in jeopardy for the 
same offense (16 C.J. 264, 265, 266, 286). It is concluded 
that no substantial right of accused was injuriously affected 
by this failure of proof (AW 37). 11 

3. The maximum sentence authorized by paragraph 104~ of the Manual 
for Courts-Martial, 1928, for the offense of assault with intent to do 
bodily harm with a dangerous weapon, instrument or thing, is dishonorable 
discharge, total forfeitures, and confinement at hard labor for five years. 
Penitentiary confinement is authorized by Article of War 42 for this of
fense, recognized as an offense of a civil nature and so punishable by 
penitentiary confinement for more than one year by section 455, Title 18, 
u. s. Coda. 

4. It is recommended that only so much. of the finding of gullty 
of the Specification be approved as involves a finding that accused did, 
at the place and time alleged, willfully, feloniously and unlal'd'ully cut 
a human being, of name not shown, with a knife; and that only so much 
of the sentence be approved as involves dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for five years. 

5. Two forms of action are inclosed. Form A is designed to carry 
out- my recommendation as stated above. Form B is designed to carey out 
the holding by the Board of Heview ~ 

J Incls THOMAS H. GREEN 
1 - Re cord of trial Major General 
2~- - Form A. The Judge Advocate General -_,ls)_IJ11_J3________________________ _ 

( GCMO 142, 25 April .1947)• 





WAR DEPARTMENT (319)
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGQ - CJI .318449 

UNITED STATES ) 
) 

Te ) 

PriTate WILLm w. BROWN ~ 
(.3.37901sa), Headquarters ) 
Headquarters Detachment, 
Sectico II, 1449 Area ~ 
Service Unit, Fort Bragg,· 
North.Carolina. ~ 

FORT BRAOO 

Trial by G.c.M., convened 
at Fort Bragg, North Carolina, 
4 October 1946. Dishonorable 
discharge. 

MFJlORANIJ(J)( by the BOARD OF REVIEW 
JOHNSON, DICKSON and BOILES, Judge Advocates 

l. The record of trial in the case of the soldier named abon has 
been examined by the Board ot Review and the Board submita this, . its 
rerlew, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Spe_cifica-
ti~& . 

CHARGE I a Violation of the 58th Article of- War. 

Specification& In that Private W1111e w. Brown, Headquarters 
Headquarters Detachment Section II, l.449 Area Service Unit, 
Station Complement, Fort Bragg, North Carolina, but then a 
member of the 311th Company-, 510th Port Battalion, Indian
town Gap, Pennsylvania, did, at Indiantown Gap, Penn~lvania, 
on or about 28 Octo~er 194.3, desert the service ot the United 
States and did remain absent in desertion until he Slll"'

rendered himself at Rocky lloun,tt North Carolina, on or about 
5 August 1946. . . 

CHARGE IIa Violation of the 96th Article ot War•. 
(Finding of not guilt~-). 

Specificationa 1 and 21 (Fin<Hng11 ot not cuilt,-). 

Accuaed pleaded not guilty- to all Charges and Specifications. He was found 
not cuilt;r ot Specification 1 and Speciticati911 2-of Charge II and .Jt Charge 
II, but guilty ot the Specification and ·the Charge under the 58th Article ot 
War. Ho nidence ot my previous convic\ions was introduced. He was 
sentenced to be dishonorabl3" discharged the service, to torteit all pq and 
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allowances due or to become due and to be confined at hard labor at such 
place as the reviewing authority may direct for a period of ten years. 
_The reviewing authority approved only so much of the sentence as provides 
for dishonorable discharge and forwarded the record of trial pursuant to 
Article of War 50½. 

3. The only question requiring consideration here is whether or not 
in view of the evidence p,rtaining to the· mental condition of accused, the 
record of trial is legally sufficient to support the findings of guilty 
of desertion, and the sentence. 

All of the evidence contained in the record relating to the mental 
responsibility of the accused is embodied in a stipulation as .follOlr!: 

"Defense a Yes, sir. Ir it please the court, the defenee, . 
the T.J.A., and the accused, hereby stipulate that 1f r.s. 
Dribben, Captain, Medical Corps, Chief Neuropeychiatric Section, 
mre present in court he would testify as tollows 1 120 August 
1946. Patient ie a 21 year old colored private with 3 years 
military service, of which at least 18 months has been AWOL. He 
has multiple complaints, chief of which are headachee and dizzi
ness. There is history of automobile accident 1937, with 2 hours 
of unconsciousness. Psychiatric history shows essentia~ that 
he reached the 5th grade in school, quitting at the age of 13 be
cause of same type headaches (which contraindicates the accident 
of 1937, being the basic etiological factor) •. His family back
ground sham NI:> determinants with father being in a sanatorium for 
nerves. He denies conflict w.1.th civilian law. He states he never 
had a job prior to induction, having worked as a longshoreman for 
2 days and for Sears Roebuck for 3 days. Mental status shon 
fluent speech with marked conversion of eypochondriaoal trends. 
No suicidal tendencies noted. He impresses exs.miner with his emo
tional inadequacy and innnaturitu,. He wants an operation on his · 
head, saying, 11Somethingts there that shouldn't be"• No signi
ficant signs for psychosis. Psychological tests show mental age 
of S years 8 months by Wechsler-Bellevue, indic~ting marked mental 
deficiency. DX1 Psychopathic personality with emotional imma
turity, inadequacy and mental deficiency. RXI Arter suitable 
disciplinary action, disposition by AR 6JS-.369. 1 Signed• I. s. 
Dribben, Captain, Medical Corps, Chief, Neuropsychiatric Section. 
llao on 20 August 1946 - •According to TM 27-255 the follo,ring 
questions are herewith ansmred 1 (1) · 'Whether both at the preeent 
time and at the time the offense was committed the accused lmew 
tht difference between right and wrong? No. (2) · Whether he had 
the_ capacity to keep .from doing wrcng? No. (3) Whether at the 
present time he has the mental ability to understand ·the nature ot 
the proceedings against him and to do ll'hat is necessary to present 
his defense? No.• Signed& r. s. Dribben, Captain, Medical Corps, 
Chief, Neuropsychiatric Section." (R 16, 17). -
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The legal standard of mental accountability under military law is clearly 
and succinctly stated in fifth subparagraph of paragraph 78!., page 63, 
MCM, 1928, and-reads as follows: 

"A person is not mental~ responsible for an ·offense unles~ 
he was at the time so far free from mental defect, disease, or 
derangement as to be able concerning the particular acts charged 
both to distinguish right from wrong and to adhere to the right." 

Every person brought to trial before· a courtr-martial is presumed to be sane 
and mentally accountable for the offense charged against him~ This pre
sumption continues until sufficient evidence is presented either by the 
defense or the prosecution which raises a rea~onable doubt to the contrary. 
In that event the presumption of the accused's sanity is vitiated, and the 
legal burden is placed upon the prosecution to prove, beyond a reasonable 
douot, that the accused was 11 50 far free from mental defect, disease or de
rangement, as to be able concerning the particular act charged both to dis
tinguish right from vq.-ong and to adhere to the right." If. the prosecution 
fails to establish such proof and the courtr-martial has reasonable doubt on 
either of these two issues of accountability the accused should be acquitted. 

Although the defense counsel in an appropriate case is under a dut,Y 
to present eyidence of the accused's mental deficiency the court is also 

· under a duty to guard the accused's right in this particular. The Yanual 
for Courts-1l.artial states: 

"The court will inquire into -bhe existing mental condition 
of the accu.sed whe:iever at a:ny time 'While the ca.se is before the 
court it appears to the court £or any reason that such inquiry 
ought to be made in the interest of justice. Reasons for auch 
action may include anything that lfOUld cause a reasonable man to 
question the accused's mental capacity either to understand the 
nature of the proceedings or intelligently to conduct or to co
operate in his de.fense.n (par. 63, MGM, 1928). 

War Department Technical Bulletin (TB MED 201), l October 1945, provides 
in part as .foUom, z 

ns_. Mental capacity- at time of trial. No person should be 
brought to trial unless he possesses a sufficient mental capacity 
both to lll'lderstand the nature of the.proceedings against hiJn and 
intelligently to conduct or to cooperate in his defense. When 
there is any reasonable doubt as to··this matter, the court has the 
duty to answer in the negative the following questiona · 

Does the accused at the time of trial possess a suf.f'i
cient mental capacity •intelligently to conduct or cooperate 
in his defense?' · (1st subparagraph of par. 63, MCM, 1928.) 
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It the accused cannot meet this test, he ma:, not legally be 
tried." 

_ The doctrine is nll established that the presumption of mental 
accountability- or accused is vitiated it competent evidence to the con• 
t.rary is introduced and unimpeached by the prosecution. Concerning the 
duty- ot a courtrmartial to consider such testimony it has been said thatz 

•*** While it is the tuncti•n of the court•• trier of tact 
to consider the report or the board· f.i. medical boari} and 
accord to it that night and credence to which, 1n the judgment 
or the court, it 11/x:f be entitled, 7et since the report of the 
board, supported by other evidence, was unimpeached by- the 
prosecution, it is prima faoia proof of mental derangement and 
the court could not entirely disregard such evidence. ***" (CM 
128252, Heppberge;:}. 

Therefore, as the stipu1ated testimony o:t the psychiatrist was not 
impeached b;y the prosecution the sole question remailli.ni is to decide 
whether that evidence was such 11prima facie proof of. mental derancement" 
that the court, as triers or tact, could _not entire~ disregard it. In 
the opinion of the Board the stipulated eTidence on thi8 point 1s so in
consistent, ambiguous and contradictory- that it is virtua~ meaningless. 
In his diagnosis of accused the w1tness states that he found "No signi
ficant signs o:t psychosis" and be recommends"~ suitable d1soip11nar,; 
action, disposition by AR 615-,6911 (Italics ours). Thereafter, he 
answers the three questions required by TM-:??-255 1n the negative stating 
that accused cannot distinguish right from wrong, adhere to the right or 
understand the nature ~f the proceedings against hila. These conclusions 
are so inconsistent 1'ith his findings and recommendation that it is con
sidered the court was warranted in disregarding this entire evidence. 
HOll' an expert on mental diseases could recommend "d1sciplincU7 action" 
against accused and at the same time conclude that he is mentally deranged 
to the degree stated is be;yond comprehension. Further, the "recommenda
tion" clearly indicates that the witness understands the ditference between 
"disciplinary" and "administrative" action. · 

4. In view o:r the above it is considered that this case is clearly' 
distinguishable from the doctrine enunciated 1n the authorities cited 
and that the court was warranted in its finding that the presumption of 
mental accountabillt,r was not vitiated by the stipulated testimony-. 

5. For the reasons stated above the Board ot Review holds the record 
of trial legally sufficient to support the timings of guilty- and the 
sentence and to warrant exe~utio11: th · · · 
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WAR DEPAR'illENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGQ. "".' CM 318449 

U N ,I T E D S T A T E S ) 
) 

v •. ) 
) 

Private WILLIE W. BROWN ) 
(33790158), Headquarters ) 
Headquarters Detachment, ) 
.Section II, 1449.Area ) 
Service Un,it, Fort Bragg, ) 
North Carolina. ) 

Jan a, 1947 

FORT BRAGG 

Trial by G.C.M., convened 
at Fort Bragg, North 
Carolina, 4 October 1946. • 
Dishonorable-discharge. 

DISSENT by DICKSON, Judge Advocate 

1. ·r must dissent-from the holding of the majority of the B~ard. 
My views on the law are succinctly stated in 'lB llED 201, War[Department 
Technical Bulletin, l October 1945. 

The followi.,;e is quoted from Paragraph 2 of said Bulletin: 

"Al~hough the defense counsel, in an appropriate case, 
is ·under a dut.7 to present evidence of the accused's mental de-. 
ficiency, 'the 'court is also under. a duty to guard the ac
cused's right in this particular. '.lhe Manual· for Courts-Mar-
tial states: -

' The court will inquire into the existing mental 
condition of the accused whenever at any time vlhile the 
case is before the court i~ appears to the court.for any 
reason that such inquiry oubht to· be made in the 
interest of justice. Reasons f~r such action may include 
anything that wouJ.d cause a reasonable man to question 
the accused's mental capacity either to understand the 
nature of the proceedings or intelµ.gently to conduct or 

__ t~ cooperate in his 'defense.• (McM; 1928, par. 63.) 
- ' 

"£• Mental capacity ~ ~ 2£ ~. No person should be 
brought to trial·unless he possesses a sufficient mental 
capacity both to understand the nature of the proceedings 
against him and intelligently to conduct or to cooperate in· 
his defense. When there is any reasonable doubt as to this 
matter, the court has the duty to answer in the h~gative the 
following question: 



Does the accused at the tir.le of trial possess a 
sufficient mental· capacity I intelligently to conduct 
or cooperate in his defense?• (1st subparagraph of 
par. 6J., lJCM.,. 1928.) . 

If the accused cannot meet this tes·t., he may not legally be 
tried." 

The only testimony before the court was that of Cap~in Dril:aen., M.C., 
~hie! of.the Nueropsychiatric Section., who testified that accused's family 
background shows NP determinants with father being in a sanatorium for 
nerves; that psychological tests show accused's mental age as 5 years and 
8 months by Wechsler Bellevue, indicating a marked mental deficiency; and• 
that at the time of the trial the accused did not have .. the rental ability 
to understand the nature of -the proceedings against him and to do what was· 
necessary to present his defense. 

2. ·· The above testimony· being unimpeached· and uncontradicted., it be
came the duty of the court "to guard the accused1,s riehts" by making proper 
inquiry into the mental capacity of the accused. The court wholly· failed to 
perfonn its duty in this respect and proceeded y.ith the trial and .made its 
findings and sentence without any inquiry whatsowver into the mental capacity 
of the accused. Such action on the part of the court was error. This error 
injuriously affected the substantial rights of the accused. ·For this reason· 
the record of trial is legally insufficient. 

J. 'lhe fact tha(7the reviewing aut.'1ority s~sequent to the trial aP
pointed a Board of Officers to inq~i:re.into the sanity of the accused does 
not in any sense lessen the error of the court but on· the contrary it con
finn.s my view that the court itself committed fatal error by its failure to 
make proper inquiry into the mental capacity of the accused. 

______________.,Judge Advocate. 
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WAR DEPARTMENT 

In the Offic.e of The Judge Advocate Genera.l' 
Washington, D. c. 

JAGN-CM 318467 

UNITED STATES 

v. 

Private First Class GUILFORD 
P. JOHNSON (31485056), 9225 
Technical Service Unit
Tra.nsportati on Corps, Company 
I, 10th Regiment, Overseas 
Replacement Depot. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

27 January 1947 

N1'W YORK PORT OF EMBARKATION 

, Trial by a.c.M., conven~,i at 
Ca.mp Kilmer, New J-.rsey, 2'7 
November 1946. ~ishonorable 
discharge and confinement tor 
three (3) years. Disciplinary 
Barracks. 

HOLDING by the BOA.RD OF REVIEW 
JOHNSON, BRACK and TAYLOR, Judge Advocates 

l. The record of trial in the ·case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations a 

CHA.RGE Ia Violation of the 61st Article of War. 
(Disapproved by Reviewing Authority). 

Specificationa (Disapproved by Reviewing Authority). 

· CHARGE II a Violation of 96th Article of War. 
• ~. j • 

Specification: In that Private First Class Guilford P. 
Johnson, 9225 Technical ~ervice Unit-Transportation 
Corps~ Company I, 10th Regiment, Overseas Replacament 
Depot, Camp Kilmer, New Jersey, having been restricted 
to his company area, did, at Camp Kilmer, New Jersey, 
on or a.bout 2 October 1946, break said restriction by 
leaving the company area. 

,-, 
CHARGE ;tIIe Violation of the ~9th Article of War. 
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Specification: In that Private First Class G~ilford P. 
Johnson, 9225 Technical Service Unit-Transportation 
Corps, Company I, 10th Regiment, Overseas Replace
ment Depot, Camp Kilmer, New Jersey, having been duly 
placed in confinement in Post Stockade, Fort Dix, New 
JersffY, on or about 1_12 October 1946, did, at Fort 
Dix, New Jersey, on 'or about 12 October 1946, escape 
from said confinement before he was set at liberty by, 
proper.. authority. 

CHARGE IV: Viol~tion of the 58th Article of War. 

Specification 1: ln that Private First Class Guilford p. 
Johnson, 9225 Technical Service Unit-Transportation 
Corps, Company I, 10th Regiment,· Overseas Replace
ment Depot, Ca.mp Kilmer, New Jersey, did, at Camp 
Kilmer, New Jersey, on or a.bout 2 October 1946, de- / 
aert the a ervice of the United States and did rema.itl, 
absent in deHrtion u:a.til he was apprehended at 
Brattleburough, Vennont, on or about 8 October 1946. 

Specification 21 In that Private i''irst Class Guilford P. 
Johnson, 9225 Techbioa.l Service Unit-Transportation 
Corps, Company I, 10th Regiment, Overseas Rsplacement 
DepotJ Ca..~p ·Kilmer, New Jersey, did, &t Fort Dix, 
New JersffY, on or about 12 October 1946, desert the 
service of the United States and did remain absent in 
~esertion until he was apprehended at Sterling, 
Massachusetts, on or about 26 October 1946. 

Accused pleaded not guilty to- all l:harges and Specifications, was found 
guilty of all ~barges and Specifications a.nd sentenced to ~e dishonorably 
discharged the service, to forfeit all pay and allowances due or to be
come du-,, and to be confined at hard labor, at such place as th_e reviewing 
authority _might direct, for three years. The reviewing authority disa
pproved the finding of guilty of the Specification of Charge I and Charge 
I, approved the sentence. designated the Branch United States Disciplinary 
Barracks, New Cumberland, Pennsylvania, as the place of confinement and 
forwarded the record of trial for action pursuant to Article of. War 5o½. 

3. Evidence for the prosecutions 

Accused was· ordered to proceed from Fort Belvoir, Virginia, "to 
Overseas Replacement Depot Camp ·Kilmer, NJ (for further movsment outside 
Continental United Sta.tea)" to arrive "no later than 9 .lugust 1946 (Pros. Ex. 1). 
On 30 September 1946 accused, then assigned to Company I, 10th Regiment,. 
Camp Kilmer, was placed under restriction to the company area pending trial 
as a ~eault of a previous allegedluauthoria~d absence (R. 9-10; Pros. Ex. 9). 

2 
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On 2 October 1946 accused breached such restriction and absented him
self wi fuout authority until he was apprehended, 11 sober 11 and 4resaed 
in 11 0D uniform," at Bra.ttleburough, Vermont, 8 October 1946 (R·. 10-11; 
Pros • Ex. 8) • 

It was stipulated, 

"• • • _that if Harold L. Purdy, Captain, Ordnance fnepartment, 
were present in court and sworn as. a witness for the Drosecu
tion, he would testify substa.ntially as foilows:~- I am Harold 
L. Purdy, Captain, Ordnance Department, Security and Intelli
gence Division, Headquarters 1262 ASU, First Anny, Fort Dix, 
New Jersey. I know the a.ccused to be .r'rivate First Class 
Guilford P. Johnson, Army Serial Number 31485056, because on 
the 12th Day of October- 1946, Private Johnson was(contined 
in the Post s;tockade Annex, Fort Dix, New Jersey, and did 
break said confinement at approximately 2100 hours and 12 
October 1946. 11 

· 

An affidavit of Captain·Purdy to the same effect was admitted inf •vi,: 
dence without objection. . · · 

On 26 October 1946 accused was a.rrested, "sober 11
, 

11neat", and 
dressed in 110D uniform," by civilian police at Sterling, Massachusetts, 
and turned over to the military police a.t Fort Devens. 

4. Evidence for the defenses 

Accused, ha.ving__be_~n ·advised· of his rights, elected to make 
an unsworn statement in1hi• own behalf which, in substance, was as follows1 
He returned from Korea. where he was on duty with the 24th Corps, Military 
Government. He went home and found his "folks" worried because he ha.d 
enlisted in the Regular Anny while he was overseas. "He knew that he had 
no basis for a.n emergency furlough but he went home again. His mother 
was still more worried. __She told_him~:l.t would kill her," so he went 
home again and stayed !unitl a :policeman arrested him the followin.e: 
Monday. When he was arrested by Chief of Polic·e Buck on a ~aturday 
night, he told the la.tter that he was planning to return to camp on 
Monday morning. In the meantime his mother had written to Maj or Cr,urch 

· about an injury he had -had previously when he was home and before he 
entered the service. He was sent to the hospital to have this alleged . . . 
·injury exanti.ned. He left the hospital the day before the trial began (R. 14). 

-
5. The breach of restriction as alleged in the Specification of 

Charge II is clearly proven by direct evidence. 

As to the a.lleged escape from confinement (Specification 

3 
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of Charge iiii the only evidence is the stipulated testimony and 
a.ffidavit of Ca.pbi.in Purdy stating bald conoJ.usions as to "confine
ment" and "brea.k." .Captain Purdy, in such stipulation and affidavit, 
is identified simply as "Ca~ta.in, Ordnance Department, Securlty e.nd 
Intelligence Division, Hea.dquarters 1262 ASU, First Army, Fort Dix 
New Jersey."· There is nothing in the record to show Captain Purdy 1 s 
official capa.city or his -duty to know the purported facts contained 
in such testimony. Without a pro~er foundation having been laid 
such evidence, even though introduced without objection, is not pro
perly admissible, and cannot support a finding of guilty as to the 
alleged escape (Par. 395(23) Dig. Ops. JAG 1912-40). 

Captain Purdy's statement and affidavit a.re equally in
competent to prove the unauthorized absence which is an essential 
element of the desertion (Par~ 130a, MCM, 1928) alleged in Specification 
2, Cha.rge IV, and there rema.ins in-the record no legal evidence from 
which such absence without leave any be reasonably inferred., 

As to the desertion alleged in Specification l of Charge 
IV the prosecution apparently sought to prove the necessary intent pri
nrily by showing that the absence without leave originated in a· breach 
of restriction, that the 11.ccused was 11.pprehended a.t some distance from 
his proper station, and that before his absence commenced he knew he_ 
had been transferred to the Port of Embarka.tion _f'._or further movement 
outside continental United States. Unquestiona.bly these, and all 
other circumstances surrounding an unauthorized absence should be 
considered in determining, in each case, the intent of the absentee 
(Pat. 130, MCM, 1928). In this ca.se·, the movement overseas was not 
imminent (CM 268240, Closson, 44 BR 238; CM 265447, Hodge; 43 BR 
44-46; CM 267342, Rose, 43 BR 378-379). His restriction wa.s pending 
tria.l for an unauthorized a.bsence carrying a relatively small punish
ment if resulting in a legal finding of guilt, which woula certainly 
not justify an implication he would·risk desertion to avoid it. fhe · 
prosecution's ~vidence shows a.caused traveled to his home and &ocordiiig 
to his uncontradicted statement he did_s_Q._tQ_:visi t his mother, neither 
a.spect of such tra.vel raising, a.lone,· '.a. legal\ implication of intent to 
desert. Considering every aspect of this transaction separately or to
gether the circumstances do not support any reasonable inference (CM 
2~25051 Tipton, 10 BR 244) that accused intended to desert as alleged. 
The evidence does prove the lesser included offense of ·absence without 
l~ave in violation of Article of War 61. Howev~r, such absence

1 

is but 
a.nother a.spect of the breach of restriction set out in the Specification 
of ~harge II of which a.caused was found guilty and the accused's actions 
in this respect can only be punished in their most serious a.spect (CM 
313544, Carson. V Bull. JAG 202); :here as a breach of restriction punish
able by confinement a.t hard labor for one month and by forf•i ture of 
two-thirds pay for a period of one month. (Par. 104~, MCM, 1928). 

6. l''or the reasons stated the Board of Review holda the record 

4 
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----------

of trial legally insufficient to support the findings of guilty of 
Char[;e III e.nd its .:i:gecificati.on, and of Specific,,tion 2 of Charge 
IV; lega,ly sufficient to support the findings of guilty of Charge II 
and its Specification; legally sufficient to support only so much of 
the findings of gu~lty of Specificution 1 of wharg• IV and of ~barge Iv; 
as involve a finding of guilty of absence without leave from 2 October 
1940 to 8 Octob~r 1946, in violation of Article of War 61; and legally 
sufficient to support only so much of the sentence as involves confine
ment at hard labor for a period of one month and forfeiture of two-thirds 
pay for a period. of one month. 

Edward r.·.Johnson , Judge Advocate. 

Joseph L. Brack ,Judge Advocate.-------=---------
' 

/ ' ______....,_____Edward R. Taylor ,Judge Advocate. 
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JAGN-CM 318467 lat Ind 20 Feb 1947 
YID, JAGO, Washington 25, D. C. 
TO: Commanding General, New York Port ·or Embarkation, Brooklyn, 

New York. 

1. In the case·of Private First Class Guilford P. Johnson (31485056), 
9225 Technican Service Unit-Transportation Corps, Company I, 10th Regiment, 
Overseas Replacement Depot, I concur in the foregoing holding of the Boa.rd 
of Review and for the reasons stated therein recommend that the findi·ngs 
of guilty of Charge III ·and its Specificati~n and of Specification 2, 
Charge IV, be disapprovedJ that only so-much of the findings of guilty 
of Charge Iv and Specification 1 thereunder be approved as involves ab-

.sence without leave, at the place alleged, from 2 October 1946 to 8 
October 1946 in violation of Article of War 61; and th9.t only so much 
of the sentence be approved as involves confinement for one month and 
forfeiture of two-thirds pay for one month. Upon ta.king such action 
you will have authority to order execution of the sentence. 

· 2. When copies of the published order in this c a.se a.re forwarded 
to this office they_,should be accompanied by the foregoing holding and 
this indorsement. ~or convenience of reference and to facilitate at
taching copies_ of the published order to the record in this case, pleau 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

.(CM 318467). 

/s/ Thomas H. Green 

i' Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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WAR DEPART1ENT 
In the Office or The Judge Advocate General 

Washington, D. c. 

JAGH - CM .'.318499 
J .G AF'H 194? 

UNITED STATES 

v. 

) 
)
) .· 
) 

ZONE Ccw.wID AtsTRIA 

Trial by G.C.M., convened at 
Salzburg, Austria, 25~ Sep,

Privates Fjrst Class JAlilES c. WHn'E ) tember 1946. Each1 Dishonor
(.'.3f!77237?), HAROLD M. PERKINS ) able discharge (suspended)~ 
(4E06l994), both of Company L, 5th ) White, Semones, Adams, and Laws 
Infantry, and SAFORD R. SEMONES, JR ) Confinement for two (2) years. 
(33916288), Company I, 5th Infantry, ) . Perkin&& Continement for tcrur 
and Technicians Fifth Grade ¥ARVIN ) (4) years. The Wurzburg Reha
ADAIB (34863540) and GECROE T • IAW ) bilitation Center 
(45031866), both of Seryice Company, ) 
5th Infantry ) 

OPINION of the BWD OF mvmw 
H0rrE?5TEIN, SOLF, and SMn'H, Judge Advocates 

l. The record of· trial in the case ot the above-named soldiers has 
been examined in the Office of The Judge Advocate General and there found 
legally sufficient to support the findings and sentence as to accused 
Perkins, Semones, Adams, and Law, and legally sufficient to support t~ 
findings, but legally insufticient to support the sentence in part, as to 
accused White• The record has nOII' been examined by the Board of Review 
and the Board submits this, its opinion, to The Judge Advocate General. 

2~ A.ccus,d White was tried upon the following Charges and Specifi
cations a 

CHARGE I1 Violation of the 96th Article or War. 

Specifications· !n that Private First Class James c. White, 
Company L, 5th Infantry, while· posted as a sentinel, 
did, at Salzburg, Austria, on er about l June, 1946, 
wrongful}¥ allow an unauthorized person, Private Ira 
Waits, Company M, 5th !n~antry, to enter the confines 
of his post. · , 
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CHARGE !Ia Violation of the 00th Article of War. {Finding of not 
guilty). 

Specificationa (Finding of not guilty). 

CHARGE III: Violation of the 9Jd Article of War. 

Specifica.tiona . In that Private First Cla.,s James c. White, 
Company L, 5th Infantry., did, at Salzburg, Austria., on · 
or about lO June, 1946, feloniously take., steal and 
carry away jewelry., value about $100.00, captured prop
erty of the United States. 

Notea He was arraigned -at a common trial together with 
Private First Class Saford R. Semones, Jr., .3.3916288, 
Technician Fifth Grade Marvin A~, .34863540., Private 
First Class Harold M. Perkins, 46061994, and Technician 
Fifth Grade George T. I.aw., 45031866., all of the Fifth 
Infantry-. However the record of trial was found legally 
sufficient as to accused Semones, Adams., Perkins, and 
Law. 

H3 pleaded not guilty to all Charges and Specifications. He was f'Ollild 
guilty of Charges I and III and the Specifications thereof, and not guilty 
of Charge II and its Specification. No evidence of any previous convic
tions was introduced. He was sentenced to be dishonorably discharged the 
service., to forfeit all pay and allowances due er to become due-., and to 
be confined at hard labor for four years. 'l'he reviewing authority api:roved 
tb! findings of guilty of Charge I and its Specification, approved only so 
much of the fim ings of guilty- of Charge III and its Specification as in
volves findings of guilty of willfully, knowingly, and unla~misappro
priating the property allsged, 1n violation of Article of War 96, and 
apprO'led the sentence, but reduced the period of confinement to two years. -
As thus modified the sentence was ordered executed but the execution of · 
that portion thereof adjudging dishonorable discharge was suspended until 
the soldier's release _from confinenent. The Wurzburg Rehabilitation · 
Center., Wurzburg, Germany, or such other place as the Secretary or War 
may hereafter designate was designated ~ the place o! confinement. The 

· result of trial was published in General Court-uartial Orders No. ,38., . 
Headquarters Zone Command, Austria., 25 November 1946. -

3. As accused was acquitted of Charge II and its Specification and 
the evidence is considered to be legally sufficient to sustain the .find
ings of guilty of Charge I and its Specification, no further discussion 
relative thereto is required. 

With reference to the approved findings of ·guilty of Charge III and 
its Specification, the record of trial p,:-esents for consideration the 
followmg questions 
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.Is the offense of m.ll!ull.y, knowingl3, and unlawf'u.113 misappropriat
ing the property described in the Sp:icification of Charge III in violation 
of Article ot War 96,_ lesser than and included in the offense charged, 
namel3, larceny of such property in violation of Article of War 93? 

4. The Spec~ication of Charge III a11.eges the larceny of jewelry of 
a value of about $100.00 captured property of the United States. 

The evidence shows that the property described in the Specification 
was stolen by others who gave the accused a portion of the stolen property 
(R 22). Thus the proof shows that the accused received stolen property 
which is not an offense necessarily included in larceny (Dig Op JAG 1912-
40, Sec 451 (43)). The reviewing authority apparentl3 realiz:ing that the 
element ot taking by trespass and asportation necessary to constitute 
larceny had not been proved, attempted to cure the variance by approving 

· , onl3 so much ot the findings of guilty of the Sp:icifioation of Charge III 
as involved the .finding of guilty of misappropi:-iation of the described 
property in violation of Article of War 96. It is thus evident that the 
revienng authority's action is based on the theory that misappropriation 
of property in violation of.Article o! War 96 is an offense necessarily 
included in the offense of larceny of the same property in violation ot 
.Article of War 93• 

Whether misappropriation of military property in violation of Article 
o.:f' War 94 is necessarily included in a specification alleging larceny J:n 
violation of the same article is a question which has previouszy,been con
sidered by the Bee.rd of Review, but which requires further consideration 
in the light of recent cases. 

In CM 143532, Sutula and CM 147022, Murphy, it was held that misappro
priation is a lesser included offense of larceny, under Article o! War 94. 
In both cases, the property involved had been issued to another soldier and 
was taken by trespass. In CM 19300.3, Simkins, it was held that misappro
priation is a lesser included offense or larceny under Article of War 94• . 
.In the Simkins case there was no initial trespass. 

These cases were expressl3 overruled by th9 Bee.rd o:r Review 1n CM 
197396, Chfistopher, 3 BR 91, where an accused was charged with larceny 
or an Army blanket but the proof showed embezzlement of the article des
cribed. The BC6rd o:r Review cited the case or Evans v. ~ 15.3 u.s. 
584, 5£n, involving the sufficiency of an indictment h' willtul. mi!ap
plioation of national bank .funds w:tsrein the Supreme Court saids 

I 

"The crime must be charged with precision and certainty, 
and every ingredient of which it is composed must be· accu
rate~ and clearzy alleged. United States v. ~, 17 Wall. 
168, 174J United States v~ Cruikshank, 92 U.S 542, 558. 

3 



(334) 

'The fact that the statute in question, read in the light 
of the common law, and of other statutes on the like matter, 
enables the court to infer the intent of the legislature, 
does not dispense with the necessity or alleging 1n the 
indictment all the facts necessary to bring the case with
in that intent.' United States v. Carll, 105 u.s. 611. 

"Even in the cases of misdemeanors, the indictment 
must be free from all ambiguity, and leave no doubt in 
the minds of the accused and the court of the exact offense 
intended to be charged, not only that the former may know 
what he is called upon to meet, but that, upon a plea of 
former acquittal or conviction, the record may show with ' 
accuracy the exact offense to llhich the plea rolates." 

The Board continued& 

"A.ppzying the principle thus. enunciated to the 
words, 'feloniowszy take, steal, and carry away I in the 
present case we .f'ind little room far argument concern
ing the notion that these words carry in their content 
anything dissociated from wrongful taking of the JrOP
erty in question. Anazysis of either their technical 
or ordinary meaning shows that they do not. Their 
underfying concept is that of a taking of property · 
from another - the distinctive feature of larceny as 
opposed to criminal api;ropriation of property placed 
1n thel hands of the offender. * * *" 

The Boa.rd concluded& 

11 In the light of the authorities cited, our con
clusion on the question before us is that the descriptive 
words in the accusation 1feloniousfy take, steal and carry 
away' indivi.sibfy signify and contain ine:xpugnable elements 
or a taking of the property in question by the accused, and 
do not implie~ include the approiriation thereof by him, 
either fraudulent er llI'Ong.f'ul. 11 · 

It ma.y be concluded that the rule of the Christopher case is that 
an offense which does not exclude every type of a taking other than a 
taking by trespass cannot be included in a specification alleging 
larceny. 

The Christopher case .was followed by the Board of Review in CM 
199841, Yiotke, 4 BR 173, where accused was charged 'With misappropriat
ing a woolen shirt in violation of A.rt icle of War 94 and the evidence 
sbO'fl8d that the article 'bad been taken by the accused from the locker 
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of another to Yihan it had been issued. The Board of Review held the 
record of trial legally insufficient to support the findings of guilty. 
The reasons underlying the holding are stated 1n the following excerpt 
of the opinion a · 

"* **Wilful misapi:ropriation of property was an offense 
unknown to the common law. A. careful search of state and 
federal statutes fails to disclose a single instance where 
an act of misappropriating i:roperty is denounced as an of
fense llhere it is not predicated upon SOI!S sort of right
ful custody, management, care, control, supervision or pos
session of the property in the person charged. 'Misappro
priate means devote to an unauthorized purpose.' Par. 1501, 
MCM. One cannot m,uaprropriate that over which he has no 
control or supervision. Neither can one devote property to 
a purpose where he exercises no lawful authority respecting 
such property * * *" (See also CM 221537, · B,milton, l:3 BR 
179). 

The reasoning of the Miotke case 1'aS applied in CM 207203, Allen ADS 
2b£I!, 8 BR 315 and C:M ~239, Gibson, ll BR 123, both of which are simi
lar to the instant case in that they involve an averment alleging larceny 
in violation of Article of War 93 and a finding of guilty of misappropria
tion in violation of Article of War 96. In both cases the Board of Review 
held that the record of trial is legally insufficient to support the find
ings of guilty for the reason that misawopriation is not included in an 
averment alleging larceny because misappropriation involves initial r4;ht
ful possess ion. 

The Jiti.otke case wu expressly overruled by CM 243287, ~, Z7 BR 
321 (3 Bull JAG, p 236-237) wherein an accused was charged with the"mis
appropriation of a ritle issued to mother soldier. There wae no evidence 
that the accused had any rightful control er custody over the rifle wnich 
he carried off the post. 

In holding the reccrd of trial legally sufficient to support the· sen
tence the. Board of Review stated in parts 

"Larceny and embezzlement have long and fixed definite 
meanings. Misappropriation and misapplication are terms 
which have not acquired technical definitions in law. * * ,,_n 

* * * 
"Winthrop bas defined the terms., as used in the 60th 

Article of War (1874), as follows & 'Misappropriation' 
means 'the assuming to one's self., or assigning to another, 
of the ownership of such prope_rt;y, where the ea.me is not 
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entrusted to the party in.! fiduciary caoo.city and the act 
is therefore not an embezzlement. * **The appropriation, 
however, need not be for the party's own benefit * * *'• 
'Misapplication' is., strictly, distingui,hable from the 
other term in that it is ~operly an appropriation not or the 
ownership of the property but of its use, and that, by the 
terms of the paragraph, it must be an appropriation for the 
personal "benefit" of the offender * * * whether or not 
specially entrusted to bis charge * * *' (Winthrop's 
Military Law and Precedents., Reprint, 708) • 

11 It is noted that according to this authority the 
principal differences between .the two offenses are that 
misapplication contemplates •use t rather than •ownership' 
and applies only where the wrongtul use is !or the 'bene
fit t o! the offender. It is believed that the former 
point of distinction has never been recognized in practice. 
The latter difference is based on the words of the statute 
and has consistently been recognized in the Manual. Mis
approi:riating means devoting to an unauthorized purpose. 
:Misapplication is where such purpose is far the party 1s own 
use or benefit. The misapi:ropriation of the property or 
mc>ney need not be fer the benefit of the accused (MCM, 1928., 
par 150J). Winthrop recognized., as shown by the language 
quoted., that both offenses might include instances where the 
property involved was •not entrusted to the party in a 
fiduciary capacity' or was 'not specially entrusted to his 
charge.' · 

• It is recognized that when misrpplication i3 alleged 
under the 94th Article of War it. is not: necessary to sho,r 
that the accused had lawful poasession of the property ap.. 
plied to his own use (CM 20532?., Patterson). This doctrine 
is in accord with that followed in the Federal courts., 
Section 36 of the United States Criminal Code (18 u.s.c. 
f!'/) prOYides that· 'Whoever shall steal., embezzle., or know
ingly apply t-o his own use., or unlawfully sell * * * the 
property of the United States, furnished or to be used for 
the military or naval ser'Yice' shall be punished. In a 
case m:ere an indictment, charged the misapplication and 
sale of property in violation of this section, and it was 
contended that a motion should be granted because the 
indictment 'did not state how the property came into the 
possession of the· defendant, 1 ., the Circuit Court o! Appeals 
for the Secom Circuit (Horowitz v. United States., 262 F. 
48) held that the contention was not well taken, It was 
there stateda 

• 
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'The statute does not. restrict the offense 
to acts of servants, agents, or bailees, who, 
coming rightfully mto possession of property, 
subsequently misap:iropriate it. Any one who 
does the things specified in the act commits the 
offense arxl is liable to punishment. The first 
ward of the section is "whoever". 1 

"Giving consideration to tha commmts in Winthrop., to 
the almost synonymous meanings of the terms in ordinary use, 
and to what is believed to be the put'pose · of Congress in 
including the words in the statute, the Board of Re-view is 
of the opinion that an accused may be guilty of either mis
ap:E2"opriation or misapplication of property, whether he was 
in original lawful possession thereof or obtained it by 
trespass. Both larceny and embezzlement are offenses of 
strictly limited application, and it is well known that 
many guilty persons have escaped punishment because charges 
were- laid under one theory and the proof disclosed that the 
other was applicable. :Furthermore, larceny contemplates the 
intention of depriving the- owner permanently of his JrOperty., 
as does embezzlement. It is believed that Congress desired 
to provide less restricted offenses, along with larceny and 
embezzlement., to cover those cases where a person subject to 
military la.w makes 1'?'ongful and unauthorized use of Govern
ment property devoted to. the military service, without re
gard to whether such person obtained control of the property 
rightfully or wrongfully." 

* * * 
•In the Miotke case the accused was found guilty of 

misappropriation, under the 94th Article of War. The proof 
showed larceny of the property. In holding that misappro
priation under the 94th Article of War did not apply to a· 
case where the property -was not in the lawful possession 
of the accused, the Board of Review quoted from the 
Christopher case, and followed it as a precedent. But the 
Christopher case is· not properly an authority for the rule 
stated. It simply held that misappro:iriation is not a 
lesser jncluded offense of larceny, which is not the same 
th~ as saying that misappropriation cannot exist in the 
absence of lawful possession. Cil the question whether mis
appropriation is in fact a lesser included offense of 
larceny, it is not now necessary to decide whether the 
Christopher case or the earlier cases were correctly de-
cided. · 

"In the Miotke case the Board of Review also relied 
substantially on cases sustaming the fundamental difference 
between larceny and embezzlement and held that proof of 
larceny would not sustain a charge of misappropriation. 
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We think that the conclusion that, 1n effect, misappropriation 
is the same thing as embezzlen:ent was not justified. The for
mer is a mere general term which includes not only offenses 
analogous to embezzlement, but offenses similar to larceny. 
The giat of the of.tense of :misappropriation, and misapplication, 
is the application ot the property to an unauthorized and wrong
ful purpose. 

11 For the reasons stated, the Board ot Review is ot the 
opinion that the Miotke case, and also CM 221537, Hp;ilton. 
should no longer be followed.• · 

In the light of the ~ case it is apparent that the question as 
to whether misapprOFiation is a lesser included offense of larceny must 
be reconsidered. 

It is signii'icant that the report .or the .f.221 case in Volume Ill, 
Num:,er 6, Bulletin of The Judge Advocate Gemral of the J.,::q, June 1944 
is followed by the following explanation at page 2371 

lt'l'he use of the specification ol misappro:i;ria.tion 
or misapplication ot Government property in Violation 
ot Article of War 94, based on the description ot mis
approJriation in CM 243287, !!mt&, should be circum.,cribed 
with aQministrative caution•. These specifications should 
be used only for of!enses which are serious and 'Which are 
not properly chargeable under the standard specifications 
as larceny ar embezzlement in violation of Article of War 
3l or as a minar of.tense such as •wrongful. takiri..g and 
using without consent of the owner I in violation ot Article 
or War 9611 (SPJGE 1944/7268, 30 June 1944). 

In view of the f2.2l case which has been con, istently followed by the 
Board ot Review in recent years we are of the opinion that misappro
priation of military JrOperty is incidental to larceny, embezzlement, 
misapplication, wrongful selling am wrongful disposition of militarr 
property. It does noli follow, however, that it is an offense neces
:arily included in the other offenses denounced by- the 9th subparagraph 
of .Article ot War 94. The indivisible and unexpungeabl-e elements ot 
larcen,y are a taking and carrying away by trespass. In misappropriation., 
the devotion to an unauthorized purpose, it is immaterial whether the 
initial taking is by trespass ar noli, or that there be aey- taking at all• 

. Thus all types of misapp:-oJriation cQll not be included in larceny,. since 
misappropriation may involve wrongful dealings with :i;ropert7 llhich are in 
no wa:, connected with larceny. 

This view is supported by the line of Boa.rd ot Review opinions 'Which 
hold that -.rongtul possession is not an or.tense necessarily included in 
larceny for the reason that the vongful possession may have been obtained 
by- sane means other than by trespass, alt.hough wrongful possession 1a 
always an inciclent of larceny. 
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In 1510.32, Ye,vell. et al, wherein it was held that a finding ot 
unlawful possession ot personal i:roperty was not a lesser included- offense 
of larceey, the Board of Review stated, · 

"Here the accused were found guilty ot unlawfal pos
session without specifying the kind of unlawful possession. 
Since all kinds of unlawful possession not included in 
larceny were not excl.pded from the findings of guilty the 
convictions 1n this case are not of an offense necessar~ 
included in the offense alleged aDi fer which the accused 
were tried and the findings of guilty were there.tare un
authorized and illegal• (Underscoring supplied). (See 
also CM 294896, Faulkner, 58 BR lJ; CM 198798, Sherwood, 
Dig Op JAG, 1912-40, Sec 451 (43) p .328) • 

. By analogy to the cs,~s involving wrongful poesession cited above, it 
1s clear that the finding of guilty or misap:i;ropriation as approved by the 
revi.ning authority does not indicate ho. the accused misappropriated the 

· property described in the specification. Cbviously' the reviewing author
ity attempted to exclude a taking by trespass. Trespass being fll1rn1nated 
and the kind of misappt"opriation not being specified, it cannot be said 
that the offense as approved was necessar~ included :in that charged. 

It is also apparent that the specification 1n the iilstant case did 
not fairly apprise the accused of the or.tense of which he was f'ound guilty 
as ap:i;roved by the reviewing authcrity. Since misappt"o:i;riation u.y in
volve acts which are 1n no way connected with larceny-, it is impossible 
to determina in the instant case, of llhat particular o!fense the accused 
stands convicted. 

As was stated by the United States Supreme Court in ~ v. ~, 
153 u.s. 584, 5~ (cited .in CJl 197.396, Christopher. supra)• 

"The crime must be charged with precuion and certainly, 
and every ingredient or which it is composed must be clearly 
alleged. United States vs• QQ.21' 17 Wall. 168, 174. United 
State;, vs. cru1pbepk 92· u.s. 542, 558. 'The fact that the 
statute 1n question, read 1n the li8ht o1:. the common law, · 
and of other statutes on the like matter, enables the court 
to infer the intent ot the legislature, does not dispense 
with the necessity of alleging in tbs indictment all the 
facts necessary to bring the case within that intent.' 
United states vs. ~, 105 u.s. 6ll." 

According]¥, we are ot the opinion .that the record of trial is not 
legall.7 aufticient to support the f1ndil€s ot guilty ot the specification 
of Charge III as approved by the reviewing authority. · 

• 
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5. In view o! the position which 199 have taken as indicated above, 
it is not necessary to determine whether misappropriation, admittedly a 
very broad er.tense, and which appears in applicable military law only in 
the 9th subparagraph of .Article of War 94, ~ be charged with respect 
to property other than "property of the United States furnished or in
tended for. the military- service thereof." 

6. Since accused was found not guilty of Charge n and its specifi
cation and the record of triaJ. 1s considered legally insufficient to 
sustain the findings of guilty of the specitication of Charge III and . 
Charge III, ~ the timings of guilty or Charge I- and its 3pecitication 
remain to support the sentence. The offense of a aentin:el in allowing an 
unauthorized person to enter his "post is not specifically co-,ered by the 
Table of Maximum Punishments. However, it constitutes a vivlation of 
General Orders No. ll, pt"escribed tor a sentinel and is, therefore, 
analogous to a violation of standing orders tor which the maximum pun-
1:Jhment prescribed is confinemnt at hard labor for six months and for
feiture of two-thirds pay per month for a like period (CM 283685, Palmer). 
Two-thirds of the accused's pa;y as a pl"ivate, for one month (comidering 
a $22.00 Class F deduction) is i.35e33• · · 

'J. For the reasons stated, the Board of Review is of the opinion 
that the record of tr:1.a.l is leg~ sufficient to support the findings of 
guilty of Cmrge I and the specification thereof, legally insufficient to 
support the findings of guilty- of Charge III and the specification there
of as approved b7 the reviewing authority, and legally sufficient to sup,
port. only so :much of the sentence. aa provides for confinement at hard 
labor for six (6) months and .tor.teiture of $3,,33 ot accused's pay per 
month for six (6) months. . · 

,,---·------·- -·....,......____,L....·__,_,._£_.,.· __, Judge Advocate 
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JAGH - CM 318499 1st Ind 

WD, JAGO, Washi~ton 25, D. C. MAY 2 1947 
TO: The 'Jnder Secretary of War 

1. Herewith transmitted f~ your action under Article of War so½ 
.as amended by Act of August 20, 1937 (50 Stat. 724J 10 u.s.c. 1522) is 
the record of trial in the case of Private First Class James c. White 
(38TI2377), Canpaey L, 5th Infantry. 

2. I concur in the opinion of the Bdal'd of Review and for the 
reasons stated therein, recamnend that the findings ot guilty of Charge 
III and its Specification as approved by the reviewing authority be 
vacated and that II o much of the aentence as is in excess of confine
ment a:t hard labor for six (6) months and forfeiture o.t $35.33 of the 
accused's pay per month for six months be vacated and that all rights, 
privileges, and property of which the accused has been deprived by 
vil'tue ot the portion of the sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into e.f'.f'ect 
thi:s recommt,mation, should such action meet with your apiroval. 

2 Incl.a THCMAS • GREEN 
1 - Record of _trial Maj er General 
2 - Form of action The Judge idvocate General 

( G.C.M.O. 178, 20 May 1947). 

• 
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WAR DEPARTuIEN T 
In the Office of The Judge Advocate General 

'.'iashinc_;ton 25, D. c. (343) 

April 7, 1947 

JAGQ - C~.! 318507 

UNITED STAIBS ) NE\'i YOHK PORT OF K.iBAIBATION 

v. 

First Lieutenant DOi'IALD E. 
HAYES (0-1003750) 1 Air 

) 
) 
) 
) 
) 

Trial by G.c.u., convened 
at Ca.inp Kilmer; Nevr Jersey, 
3, a, 15 and 17 October 
1946. Dismissal, fine of 

Corps. ) $1500 and confinement for 
) 
) 

eight (8) 7ears. 
.Hefonnatory. 

Federal 

HOLLING by the BOARD OF Rh:vn.-w 
HICK1'Y, SCHENKEN and PAliSONS, Judge Advocates 

1. The recor<;l of trial in the case of the officer named above has 
been examined by the Boa rd of Review and the Board subnits this, its 
holding, to 1he Judge Advocate General. 

2. 'lhe Accused was tried upon the follOl'ring Charges and Specifica
tionsa 

CHARGE I: Violation of the 61st Article of War. 

Specification 1: In that First Lieutenant Donald E Ha.yes, AC, 
Shipment.Number AY-Bll9-~B(a) 1 did, '.·ri thout proper leave 
absent himself from his station at Camp Kilmer, New Jersey, 
from about 9 April 1946 to 'about_18 April 1946. · 

Specification 21 In that First Lieutenant Donald E. Hayes, AC, 
Shipment Number AY-B119-1-II1,-B(a), did, without proper leave, 
absent himself from his station at Camp Kilmer, New Jersey, 
from about JO April 1946 to about 1 Lra.y 1946. 

CHAIDE II: Violation of the 58th Art.lcle of War. 

Specifications, In that First Lieutenant Donald E. Hayes, AC, 
9223 T3U-ro Embarkee Transient Detachment lA, New York Port 
of Embarkation, Cainp Kilmer, New Jersey, did, at Camp Kilmer, 
New Jersey, on or about 26 June 1946, desert the service of 
the United States ana did remain absent in desertion until 
he was apprehended at Boston, Massachusetts, on or about 
17 August 1946. 
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CHAHGE IIIa Violation of the 94th Article of War. 

Specification l: In that First Lieutenant r~nald E. Hayes, 
AC, 922.3 'ISU-'IC Embarl<:ee Transient Detachment lA, New Yori<: 
Port of Embarkation, Camp Kilmer, New Jersey, did, at 
1.'i'estover Field, Llassachusetts, on or about 1.3 August 1946 
present for approval and payment a claim against the United 
States by presenting to R •. lfartinez, Captain, AC, 'tie stover 
Field, 1~ssachusetts, an officer of the United States, duly 
authorized to pay such claims, in the amount of four 
hundred and twenty-six dollars and seventy cents ($426.70) 
in payment for pay and allowances claimed by First Lieu
tenant Donald E. Hayes, b be due hL"ll for the period 1 
July 1946 to .31 July 1946, which claim was false and 
fraudulent in that the said First Lieutenant Donald E. 
Hayes was not entitled to such pay ·and allowances for such 
perioci and the claim presented on 1.3 august 1946 was then 
kno1m by the said Hrst Ll.eutenant iionald E. Hayes to be 
false and fraudulent • 

.Specification 2: In that First Ll.eutenant Donald E. Hayes, AC, 
9223 Technical Service Unit-Transportation Corps Ullbarl<:ee 
Transient Detachment lA, New Yori<: Port of .l!mbarkation, Camp 
Kilmer, New Jersey, did, at Cleveland, Ohio, on or about 12 
July 1946, present for approval and payment a claim against 
the United States by presenting to G. F. Brewton, Corn.'11aI1der 
SC, USNR, Field Branch, Bureau of S & A, Cleveland, Ohio. 
an officer of the United States, ·duly authorized to pay 
such claims, in the amount of five hundred ninety-seven dol
lars (~597.00) in payment for pay and allowances claimed by 
:first Lieutenant Dqnald E•. Hayes, to be due him for the 
period of 1 May 1946 to .30 June 1946, which claim was false 
and that the said First Lieutenant Donald E. Hayes, was 
not entitled to such pay and allo"l"iances for such period and 
the claim presented on 12 July 1946 was then known by the 
said :First Lieutenant Donald E. Hayes to be false and fraudu
lent. 

ADDITIONAL CHARGE:· Violation of the 94th Article of War. 
(Disapproved by reviewing authority). 

Specification: (Disapproved iYJ reviewinE; authority). 

The record of trial shows that immediately following the reading of 
the specifications and charges, uspecial Pleas or i.~otions 11 were considered, 
whereupon t."ie defense counsel moved for a continuance on the ground that 

2 
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the accused had been "unable to properly prepare the case" -(R 11-12. 
A continuance vras granted and when the court met on 8 October 1946,a 
further continuance was requested on the ground that accused was not 
satisfied with the regularly appointed defense COUI\Sel_and desired to 
secure other counsel (R 14-15). Another continuance was granted and 
when the court again met on 15 October 1946, the trial judge advocate 
announced that the accused had escaped from confinement earlier that 
day (R 17). The trial judge advocate recommended that the case be 
continued until accused might be present but the president (and law 
member) ruled that "we will try this officer in absentia." The court 
then adjourned to 17 October 1946 at which time defense counsd inoved 
for a continuance because of the absence of accused, stating tha.t al
though accused originally intended to secure other counsel, he had 
finally decided not to do so but intended to conduct his own defense· 
w1 th the assistance and advice of the regular ·defense counsel; however, 
accused had not revealed his evidence to the defense counsel and had 
retained all papers in his own possess.ion (R 20). The trial judge "' 
advocate then read paragraph 10, MCM, as follows: 

"The fact ..that after arraignment and during the trial 
, the accused has escaped does not terminate the jurisdiction 
of the court which may proceed w1th the trial notwithstand
ing the accused's absenoe. 11 

The court thereupon ruled it had "jurisdiction .in personan by reason of 
the fact that he was duly arraigned" and ordered the trial of accused in. 
absentia (R 22). . · 

The trial judge advocate then moved 11 that all the pleas be entered 
at this time" (R 22) and the defense counsel stated{ 11 The accused pleads 
not gu"ilty to all specifications and charges" (R 2JJ. · The accused was 
thereupon tried and found guilty of all specifications and charges. No 
evidence of previous convictions was introduced. Accused was sentenced 
to be dismissed the service, forfeit all pay and allowances due or 
to become due, to pay a fine of $1500 to the United States, and to be 
confined at hard labor for fifteen years. 'l'he reviewing authority dis
approved the f.ipding of guilty as to the specification of the additional 
charge and the adai tional charge, approved the aentence but reduced the 
period of confinement to eight years, designated t~e Fetleral Refonnatory 
at Chillicothe, Ohio~ as the place of confinement, and witheld the 
order of execution pursuant to Article of War 48. 

J. Evidence+ 
e 

Inasmuch as the Board holds· that there was an error of substance 
in the procedure, the evidence need not be summarized • 

.3 
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4. Paragraph 10, BCM, 1928, authorized trial in absentia where 
the accused escapes 11after arraignment and during tne trial. 11 The 
question presented in this case is, 11Was the accused arraigned before 
he escaped?" • 

Paragraph 62, 11C1f, 1928, reads as follovrs: 

11 COURTS L1.AHTI.A1 - PIOCEDURE - ARF,.AIGNl~IT. - The court being 
oreanized and both parties ready to proceed, the trial judge 
advocate will read the charges and specifications, including 
the signature of the accuser, to the accused, and then ask the 
accused hovr he pleads to e·1ch cha·rge and specification. TI1is 

roceed· constitutes the arrai nment. The pleas are not 
part of the arraignment. 11 Underlining supplied) • 

.l'aragra;?h 52c, MCJ; -1928, ·further provides 11 The proper time for 
making an application (for continuance) to the Court is after the accused 
is arraigned and before he pleads. 11 

Although the trial judge advocate and the court repeatedly stated 
that the accused bad been 11duly arraigned" and that the arraignment had 
been completed, the record itself does not show that accused pleaded to 
the charges and specifications, or that he was ever asked to plead 
thereto. · 

Winthrop's Military Law and Precedents (Second Edition) page 236 
statesa 

"'.lhe arraignment is the calling of the prisoner to' the 
bar of the court to answer to the charge or charges on whic:1 he 
is to be tried. In the practiue of courts-martial it oonsists 
in reading to the· accused the charges and specifications, and de
manding of him wi.1ether he is guilty or not guilty. * * *" 

Winthron further states that the questions addressed to the accused may 
be or.titted but only "by consent of the parties (and with _the assent of 
the c our:t) 11 • 

The prerequisite of a proper arraiV1ment is emphasized in the de
cision of the Supreme Court of the United States in the cas~ of Q.miU v. 
United States, 162 U.S. 625. - In that case, the record of trial showed 
that the defendant and his counsel were present throughout the 11 trial11 

but the record failed to show that the accused was ever fonnally arraigned 
or that he pleaded to the indictment. In reversing his conviction, the 
court said: 

4 
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"Before a court of last resort affinns a judgment of 
conviction of, at least, an infamous crime, it should appear., 
affinnatively, from the record that every step necessary to 
the validity of the sentence has been taken, *** We are· of 
opinion that the rule requiring the record of a trial for an 
infamous crime to show affinnatively that it was demanded of 
the accused to plead to the indictment, or that he did so 

- plead, is not a matter of form only, but of substance in the 
administration of criminal law ***• 

11It is true that the Constitution does riot in terms 
declare that a person accused of crime cannot be tried until 
it be demanded of him that he plead., or unless he pleads, 
to the indictment. But it does forbid the deprivation of 
liberty without due process of- law; and due process of law 
requires that the accu.sed :r;ead or be ordered to plead, or, 
in a proper case, that a !P a~ of not guilty be filed for him, 
before his trial can rightfull.y proceed; and the record of his 
conviction _should shovr distinctly, and not by inference merely, 
that eveI"'.f step involved in due process of law, and essential 
to a valid trial, was taken in_ the trial court; otherwise, the 
judgment will. be erroneous. *** · 'L'he present defendant may be 
guilty, ~d rna.y deserve the full.punishment imposed upon him by 
the sentence of the trial court. But it were better that he 
should escape altogether than that the court should sustain a 
judgment of conviction of an infamous·c rime where the record does 
not clearly show that there was a valid trial. 11 (Underscoring 
supplied). · · 

In.consideration of the above,~ it is the opinion of the Board of 
Review that the accused vias not arraigned prior to his escape and that 
his trial in absentia was·not authorized. 

5. For the reasons stated, the Board of Review holds that the . 
record of trial is legally insufficient to support the -findings of guilty 
and the sentence. · 

-. 
_...:s_,,/__Al_be=r_t___D.._• ...aH.;a;;i_ck__.ey:..._____~, Judge Advocate 

---=-s/c:-,;c.,.a_r_l_t_o_n_G__ ___ ,._s.c_h_e_nke_n____ Judge Advocate 

---=-s/[...-'Ih=orna=-s.....;;;L_._P_a__r_s_o_n_s_____,, Judge Advocate 
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JAGQ - CM 318 507 1st Ind 

\'ill, J,iGO, Washington, D. c. 

'.IO: Com....anding Officer, New York Port of Embarli:a tion, Brooklyn, 
New York 

1.. In the case of First Lieutenant Donald E. Hayes (0-1003750), 
Air Corps, I concur in the foregoing holding of the Board of Review 
that the record of trial is legally insufficient to support the find
ings of guilty and the sentence, and for the reasons stated I recom
mend that the findings of guilty and the sentence be disapproved. 

2. Should you deem it advisable to order a rehearing in this 
case, attention is ir)vited to the inadequate authentication of prose
cution1 s exhibits Nos. 6, 7, 8, 9, 12, 13, 14, 17, 18, 19 and 20. 
Upon objection by accused these documents would not be adr.ti.ssible in 
evidence (par. 116a and b, uc::.r, 1928). In the event a rehearine is 
ordered it is recornnended that the original pay vouchers or proper~ 
authenticated photostatic copies thereof be obtained for.use at the 
trial. · 

3. In view of the request of thP. members of the family o:f accused, 
presented both to this office and to 'Ihe Adjutant General, that the 
question of accused1s mental responsibility be thoroughly investigated, 
it is reco:::unended that prior to any rehearing <llil the present charges, or 
trial of accused upon additional charges, he be transferred to a general 
hospital for observation and report by a board of medical officers with 
respect to his mental responsibility./ At least one member of the board 
should be an experienced psychiatrist. It is important that the board 
make separate and distinct findings and conclusions as to each of three 
questions, as follows: 

7 (a) Was the accused at the time of tb,e alleged offense 
·- "so far free from mental defect, disease and derangement 

as to be able concerning the particular acts charged11 to 
_ distinguish right from wrong? (fifth sub-paragraph, para.

g ra.ph 78a, l1C1I, ~928). 

(b) Was the accused at the time of 'the alleged offense 
11 so far free from mental defect, disease and derangement 
as to be able concerning the particular acts ·charged t * * 
to adhere to the right?11 (fifth sul>-paragraph of paragraph 
781!., 1IC11, 1928) • 
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(c) 1:vas the accused at the time of his trial sufficiently 
sane "intelligently to conduct or cooperate in his defense?" 
(first sub-paragraph of paragraph 63, llC'~, 1928) • 

. · 4. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing holding and this indorse.ment. For conven
ience of reference please place the file number of the record in 
brackets at the end of the pu.blished order, as .follows: 

(CM 31850?). 
s/ 'lhomas H. Green 

'IHO:MAS H. GREEN 
Major General 
'Ihe Judge Advocate General 

l Incl 
Record of Trial 
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WAR IEPARTMJ!.NT 
In the Office of The Judge Advocate General 

Washington, ·n.c. 

J~GN-CM .3185Z7 

·) ~UARTERS FLYING DIVISION 
UN IT En· ST AT ES ) AIR TRAINING CCUMAND 

. v. 
) 
) Trial by o.c.Y., convened at 
) Barksdale Field, Louisiana, 21 

Private ·SMITH SIMMONS, JR•. 
(.36498594) 1 Squadron A, 

) 
) 

November 1946. Di.shonorable 
discharge and confinement for 

2537th Arrzy Air Forc~s ) five (5) years. lli.sciplinary 
Base Unit. ) Barracks. 

HOlllING by the BOARD OF REVIE.W 
JOHNSON, BRACK and TAYLOR, Judge Advocates 

1. The record of trial in the case of the soldier named above 
_has been examined biy' the Board of Review. 

2. The accused was tried upon the following Charges and Spec:l-
fications: .-

CHAEGE I: Violation of the 64th Article of War. 

Specification: In that Private ·smith Simmons, Jr., Squad
ron "A" 1 2537th Army Air Forces Base Unit, having re
ceived a lawful conu:nand from First· Lieutenant Edward 
w._ Rodgers, his superior officer, to "load trash on 
the trash truck", or words- to that effect, did, at 
Perrin F.1..eld, Shannan, Texas, on or about 15 October 
1946, willfully disobey the same. · 

CHARGE II: Violation ot the 63rd Article of War. 

Specification: In that Private Smith Simmons, Jr., S~ad
ron "A", 2537tb Arnr, Air Forces Base Unit, did, at · 
Perrln F.l..eld1 Sherman, Texas, on or about 15 October 
1946, behave himself w1·th disrespect toward Captain 
Hilton Lewis., his superior officer., by saying to him., 
"don't get in a hurry., I'll give it.to you•, and 
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"look, fellow, you are going to make me mad", or words 
to that effect. 

C3ARGE III: Violation of the 96th Article of War. 

Specification: In that Frivate Smith Simmons,. Jr., Squadron 
"A", 2537th Arrrry air Forces Base Unit, did, at Perrin 
Field, Texas, on or about 26 Sep~ember 1946, wrongfully 
impersonate an officer of the United States Army, when 
he knew himself not to be such, by having his photograph 
made while wearing the insignia and cap of a Captain in 
the Air Corps of the United States Anny. 

Accused pleaaed not guilty to all Charges and S:pecifications, was found 
guilty of all Charges and Specifications, and was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor at such place as the 
reviewing authority might direct for seven years. The reviewing authority 
approved the sentence, reduced the period of confinement to five years, 
designated the Branch United States Disciplinary Barracks, Camp Gordon, 
Georgia, as the place of confinement, and forwarded the record of trial 
pursuant to Article of War so½. 

J. The record of trial is legally sufficient to support the findings 
of guilty of Charge II and its Specification. The only question requiring 
consideration is the legal sufficiency of the record to support tba re
maining Cbarges and Specifications and the sentence. Only the evidence 
relating to such other Charges and Specifications will-be here summarized. 

4. Evidence for the prosecution: 

On 26 September 1946 accused, accompanied by Private First 
Class Willie R. Young, went to the photographic studo at Perrin :F'ield . 
(R. 12). Accused was wearing na pink officer's shirt," covered by a . 
field jacket, and an officer's cap with enlisted insignia. After ar
rival ·in the. studio he placed officers' insignia on shirt collar and 
cap and had his picture taken so dressed, after which he removed 
all officers' insignia and returned to his barracks (R. 13; Fros. Ex. 
B) • 

On 15 October 1946 accused was detailed to dJ.ty on a trash 
handling detail. He reported t~ First Lieutenant Edward w. Rodgers, 
the officer in charge of such detail, and requested to be excused be
cause of alleged illness. Lieutenant Rodgers refused the request and 
directed accused "to report to the trash detail truck and ll'Ork on it" 
(R. 6). The accused went with the detail but "he got on the truck and 
sat down and_ his work was very scarce" (R. 8). Later in the day 
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Ueutenant Rodgers checked on the detail and, being advised of accused's 
lack of effort, ntold him in specific terms that r.e was to get off the 
truck and help load the trash on the truck***" (R. ?, 13). Pri-
vate Jack L. Harris, enlisted man directly in charge of the trash de
tail, testified, in substance, as follows: He heard Ueutenant Rogers 
order accused "to get down off the truck every time it stopi;ed and 
pick up the cans and pile them on the truck * -i:· * ,Lquestioy Did he 
do th~t? [i.nswei/ No, sir11 (R. 8). On cross-examination he testified 
that when the truck stopped at 11 the civilian cafeteria" he told ac
cused l!'to pick up what was there", that he went into the cafeteria 
for coffee l'lith some other members of the detail, that accused stayed 
outside., and that 'When too witness returned to the truck "the stuf.f" 
was in the truck" (R. 9). On 'redirect examination he stated the cafeteria 
stop was made after the order was given accused by Lieutenant Rogers., 
that the truck only made the one stop after such order was given., arxl 
that the accused did work on that occasion (R. 9). A member of the court 
then asked the vd. tness., "How many stops were there made after that'/11 

to which the witness replied, "Approximately two., sir" (R. 10). Upon 
a second redirect examination he was asked, with relation to the time 
the order was given, "From that time on did he help with th!..s work in 
any way? 11 To which he replied, "No., sir. After the Lieutenant got 
through with him, he got on the truck. ,lquestion? Did he refuse to 
work? /_a.nswei/ Sir, I wouldn't call it work, but I should say no., 
sir" (R. 10). 

Private F.i.rst Class Willie R. Young testified in pertinent 
part as follows: That· he was a member of the trash detail; That wl:en 
they stopped at the cafeteria "all but Sirrmons" fi.ccusei} went iilBirie 
for coffee (R. 13). 

There was introduced in evidence a pre-trial statement made by 
accused wherein he states in pertinent part: 

"This !J,he order by Lieutenant Roberi]., how
ever, was after all the trash had been.picked up 
that he told me this" (Pros. Ex. C). 

5. Evidence for the defense: 

The accused, being duly advised of his rights., testified in 
substance as follows: 

. He had the photographs in question made "ju.st to have around., 
that 1s'all" (R. 25). He put one on his "shelf" in his barracks and the 
remaining prints.,- including some taken in his uniform as a private., in 
his footlocker. He did not know he was violating any regulations by 
wearing such· insignia unless he was to "walk up and down the street with · 
them on11 (R. 26). 
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When he went on the trash detail, 15 October 1946, he had a 
headache resulting from a previous application to his hair of "Konkaline" 
a lye preparation sent him from his home, but he nevertheless did obey 
the orders of Lieutenant Rodgers (R. 22-26). 

> 
6. It is alleged in the Specification of Charge III that accused did 

"wrongfully impersonate an officer." The record fails to show accused's 
act was accompanied by any intent to deceive or defraud, or any other facts 

. from which it might reasonably be inferred that such act was "wrongfully" 
performed, an essential element of the offense as charged. 

It is alleged in the Specification of Charge I that accused did 
"willfully disobey" a lawful command of his superior officer to "load · 
trash on the trash truck. n The g;i.ving and receipt of such orders are 
clearly proven as alleged. The testimony of Private Harris is oomewhat 
ambiguous. It contains bald statements that accused did not l"X)rk after 
the order was given but when such statements are taken in conjunction 
1d:th the balance of his testimony we are forced to the conclusion that the 
substance of his testimony is that accused did in fact do the work he 
had been ordered to do at the one loading stop made after the issuance 
of the order, and that in his references to the accused's refusal to work 
and his references to 11 two 11 stops the witness must have been talking about 
the actions of the accused other than at the cafeteria stop, and the final 
stopping of the truck at the inciners.tor for unloading. Evidence that 
other orders were given, and not complied vd th by the accused, is not ad
rrissible to sustain a finding that he was guilty of the disobeience 
specifically alleged. 

7. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of .guilty of Charge 
I and its Specification, and Charge III and its Specification, but le
gally sufficient to support the findings of guilty of Charge II and its 
Specification and legally sufficient to support only so much of the sen
tence as provides for confinement at hard labor for a period of six months 
and forfeiture of two-thirds pay per month for a like period. 

Judge Advocate. 

, Judge Advocate. 
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JAGN-CM 31852? 1st Ind tto ~ I. J":l'U 
WD, JAGO, Washington 25, D. C. t,,i,-~ ·,-/ •c6 
TO: Commanding General, Headquarters Flying· Divi'sion, ,Air Training 

Command, Randolph Field., Texas• ·•· f'ct·· 
ff.·· • f.),:1:· -,' 

l. In the case of Private Smith Si~s.,-rz..,t~6498594)., Squadron 
. A., 2537th Army Air Forces Base Unit., I coi:U~ in -~~,foregoing holding 

of the Board of Review., and for the reasons'-'tlll9~it stated recommend 
that the findings of guilty of Charge I and its Specification and Charge 
III _and its Specification be disapproval}' ~t only so much of the sen
tence be approved as provides for confinemen'! at ~rd labor for a 
period of six months and forfeiture of two-thirds pay per month for a 
like period., and that a Po:st Guardhouse be designated as the place of 
confinement. Upon taking such action you will have authority to order· 
the execution of the sentence. 

2. When copies of the published order in this case a~e !~n.:~r.~~(d) .. ,·; 
to this office they should be accanpanied by the foregoing holding• and··· 
this indorsement. For convenience of reference and to facilitate at- _. 
taching copies of the published order to the recol'.d in this case, please 
place the file number of the record iri brackets at the end of the pub
lished order, as follows: 

(CM 31852?) • 

Incl THOMAS H. GREEN 
Record of trial Major General 

e,.. The Judge Advocate General 

4~-



• 



(357)-

WAR DEPAR~T 
In the Office of The Judge Advocate General 

Washington., D.-:. 

JAGN-CM 318575 

UNITED STATES ~ NINTH INFANTRY mVISION 

v. ) Trial by G.C.M•., convened at 
) Augsburg., GermaJV, 25 June 

Corporal NORMAN L. BOMBARD ) 1946. Dishonorable discharge 
(42084624), Company E, 47th ) and confinement tor twenty 
Infantry. ) (20) years. Penitentiary. 

HOLDING by the BOARD OF REv:rnv 
JOHNSON, BRACK and TAYLOR, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the follo,d.ng Charge and Specifi
cation: 

CHARGE: Violation of the 92nd Article of war. 
' 
Specification: In that Co?l)oral Norman L. Bombard, Company 

E., 47th Infantry, did, at Garmisch, Garmany, on or 
about 29 April 1946, with malice aforethought., will
fully., deliberately, feloniously., unlawfully, and with 
premeditation kill one Anni HOHN, a human being by 
shooting her nth a pistol. · 

Accused pleaded not guilty to, and was .found guilty ot; the Specification 
and the Charge and was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be con
fined at hard labor at such place as the reviewing authority might direct 
for life. The revield.ng authority approved the sentence but reduced the 
period ot confinement to twenty years, designated the United States 
Penitentiary, Lewisburg., Fennsylvani:i.., as the place o;f confinement, and 
forwarded the record o! trial pursuant to Article ot War so½. 

,3. Evidence £or the prosecution: 

http:revield.ng
http:follo,d.ng


Accused and three other soldiers., each with a girl companion., 
on the evening of ~ April 1946 were· at the bar of the Alpenho.f Hotel 
at Garmisch from approximately 19.30 to 2200. Accused drank cognac, beer., 
cherry brandy and cocoa cola (R. 10., ll., 16., 22., 23., 29). About 2200 
accused was escorted to his room., #109; in the hotel Sonnebichl by 
Privates First Clas.s Jess c. Grace and J. D. Fortner and appeared to 
be drunk (R. 11., 16., ::S 1 ,30). On arriving in the room a girl was ob
served sitting on the bed (R. 12., 15., 24., 26). Accused addressed the 
girl as "Mickey" and her name was Anni Hohn. The girl asked accused 
where he bad been and why he had not taken her out that evening (R. 12., 
24, 33., 42., 47). It appears that it was "Mickey's" birthday., that she 
had been staying with the accused in his room for some time prior to 
29 April., that earlier in the evening accused told Mickey that he had · 
to drive off some place but that be would come back, and that Mickey 
had been looking forward to going to the club that evening to celebrate 
her birthday (R. 50, 51, 52). The girl remained seated on the bed while 
accused and his two companions conversed. The companions were urgicg 
accused to undress and go to bed. Fortner then said in e.ffect that 
he was leaving whereupon accused grabbed a .45 caliber pistol, pulled 
the slide back on it, pointed it at Fortner and said 11You 1re not going 
aeywhere" (R. 12., 13., 17, 181 24, 25., 32). Grace said "Put that pistol 
down" and accused placed it on a chair (R. 131 14, 26). Grace went into 
an adjoining room, #110., on his way to the latrine and was gone approxi
mately tw minutes (R. 13, 14, 26; Pros. Ex. 1). Accused picked up the 
pistol and stood near the door wi. th it in his band. He was twirling it 
around a finger, threw it in -the air, dropped it, picked it up and dropped. 
it again. .Ul of this time Mickey remained sitting on the bed. As ac
cused stooped to pick up the pistol a!ter dropping it the second time 
Fortner le!t the room via the hallway (R. 26, 271 31). Only accused 
and the girl remained in the room when a shot was heard. Grace. had ju.st 
left the latrine and was in the room adjoining the accused's when he 
heard the shot and Fortner was in the hall just outside the accused's 
door when he· heard it (R~ 14, 27). Grace looked through the door and 
saw the girl lying in the bed but did not see the accused in the room
(R. 14). , 

Tne occupants of the adjoining room, #llO, Stat.1' Sergeant 
Joshua Cox·, and a girl, Josephine Wex, were roused .from bed by the shot. 
Cox went into room 109 where accused was standing and saw a pistol on · 
the floor and a girl zy1ng on the bed. Accused said •she 1a dead"; •r 
1'ish'I was dead"; "I shot 111ckey11 (R. 331 34., 35, 36, 44, 45, 46, 49). 
Cox took too pistol from the room and turned it in to the orderly room. 
The pistol was identified and offered in evidence. The accused's 
initials were on the grips (R. 25, 31, 37; Pros. Ex. 3). Prosecution• s 
Exhibit 5 was identified as being photographs of Jlickey taken the day 
following the shooting showing the relative position in which her boey 
was found immediately after the shooting (R. '42, 67). A medical ot
.ficer examined Mickey and said that she was dead and he, saw a wound 
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which might have caused death (R. 67, 68, 69; Pros. Ex. 6). Immediately 
after the shooting Mickey had blood on her head and face and a wound in 
her right temple. Her eyes were large and blood was coming out of her 
head (R. 34, 36, 45; Pros. Ex. 5). 

Ingeborg Weighl., the bed companion of Sergeant Kilgore the 
same evening, testified that about three weeks prior to the shooting 
accused had an argument with Mickey and hit her in the face. Mickey 
objected to accused's drinking ·and after accused had hit her •He told 
her that he would shoot her and she answered 'Well I'm going to shoot 
you'". However the pair were f'riendly the night after the a.f'fair (R.
60., 61., 62). 

Mickey was pregnant and wanted to have an abortion but ac
cused was not responsible for the pregnancy (R• .51). 

A pre-trial statement of accused was admitted into evidence 
without objection, it appearing that accused's rights under Article o.f' 
War 24 had been fully explained to him prior to the execution by him 
of tha statement (R. 63, 64., 6.5). In it accused stated that Mickey 
started to "harp" at bim about his being out with another girl, calling 
him "Casanova" and other things that he did not know the meaning of., and 
that thinking he could scare and ~iet her he took the pistol i'rom his 
locker and turned around and the pistol accidentally went off., how he 
does not know. 

4. Evidence for the defensea 

Accused was examined on the night gf 29 April 1946 b,- a 
medical officer and he was oriented as to time, place and person. He 
manifested symptoms which were compatible with a diagnosis of alcoholism., 
acute (R. 75, 76., 77). ~fense Exhibit A indicates accused's blood al
cohol level was 2 • .5 milligrams &nd that a level of 2 to 2 • .5 milligrams 
is definite indication the inclividual is intoxicated. After first bai~ 
duly advised of his rights., accused elected to take tha stand in his own 
behalf (R. 771 78). He adnri.tted that he had perso~ written the sworn 
statement (Pros. Ex~ .3) but contended that the words were actually not 
his own, but were supplied to him under the promise, or guise of a pro
mise, that he would be cleared of a murder charge. He also admitted 
that a statement be made to his company commander that Mickey had the 
pistol was untrue (a-; 79., 8.5., 86). He said ha did not recall any o:t 
the incidents immediately prior to the shooting or at the time of the 
shooting, but did remember visiting the Hoazar Hotel earlier in the 
evening with the so_ldier compariioM and the girls., and then going with 
the group to the Alpenhof in a jeep. He recalled the incident at the 
Alpenhof where he spilled beer on a girl's dress, that she went up
stairs and he followed her., that she remonstrated to the MP's, that 
he took a purse belonging to the girl bu~ denied that he remembered 
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, leaving the Alpenhof and that his next presence of memory was at the 
time he observed Cox putting on his pants after the shooting in the 
accused's room (R. 79, 801 83, 85, 86). Accused said he had been 
armed with a pistol for about three months but disclaimed any 
knowledge of its care and operation. However, he stated he was a 
combat veteran, that he kept a clip in the pistol, that he bad a 

·habit 0£ playing with the pistol in his quarters, and that "I never 
did put one in before I put it away in the locker" (R. 80, 81, 85). 
Accused said t:iat Mickey once told him, "I'll kill you", but that · 
he didn I t believe she meant it (R. 821 83). Accused said he had 
been drinking heavily since the war ended, and indicated that on 
previous occasions he had overindulged to such extent that he had 
a lapse or memory of events (R. 80, 81). 

5. The evidence in the record 0£ trial proTes beyond a reaeon
able doubt that the victim died from a gunshot wound inflicted by 
accused. To sustain an allegation of murder, however, it is necessary 
to prove that the homicide was l'li.th malice aforethought. The :Manual 
for Courts-Martial proves that •malice aforethought" may be found llhen, 
preceding or coexisting with the act by which death is caused, there 
is an "intention to cause the death of, or grevious bodily hara to, 
any person, whether such person is the person actually killed or not 
(except when death is inflictod in the heat 0£ a sudden passion, caused 
by adequate provocation)." MCJ.!, 1928., par. l.48!, P• 163. Malice may 
be inferred from the use of a deadly weapon in a manner likely to, and 
which does, cause death. Wliarton' s Criminal Law (12th Ed. 1932), 
Vol. I, sec. 420, P• 654-655. 

There is evidence in the record which might be said to raise 
a suspicion that the killing n.s accompanied by intent and malice, but 
there is not, in the record, sufficient legal evidence to support any 
reasonable inference that such was th:I caeJe, and a mere suspicion is 
not enough. In the absence of proof, directly or by reasonable in
ference, of the essential element 0£ malice the findings of the court 
cannot be sustained. There remains then to be determined the question 
of wh:lther accused may in this case be found guilty of the lesser in
cluded offense of manslaughter. 

Involuntary manslaughter ha1 been defined as "* * * hom:i.cide 
unintentionally caused*** by culpable negligence in performing a 
lawf'u.l act***" (par. 148!, MC.M, 1928). This is in accord with and in
cludes the generally accepted rule that 'every unintentional killing 0£ a
human being arising from a wanton or reckless use of firearms in the ab
sence of intent to discharge the weapon and under circumstances not 
evincing a heart devoid ot a sense of social duty is manslaughter (5 AIR 603). 

In this case it clearly appears fran the ·evidence that accused 
was, immediately prior to the discharge of his weapon, handling it in a 
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grossly reckless manner., and the evid.ence is of such a nature as will 
clearly support an inference that such reckless handling continued 
until it resulted in his discharge of such weapon with fatal conse
quences. 

6. For the reasons stated the Board ot Review holds the record 
of trial legally sufficient to support only so much ot the findings ot 

- guilty of the Charge and its Specification as involves a finding of in
voluntary manslaughter., at the place and time and upon the person al
leged., in violation or Article ot War 93 and to support only so muoh 
of the sentence as provides tor dishonorable discharge, total tor
teitures, and confinement at hard labor tor three years. 

/ ('. ;/ I

uf11wd ·. ,--Z J , t1<!::t::V". , Judge Advocate • 

~~ ,_,.J. Judge Advocate, 

c;~'2 R!~ , Judge Advocate. 

·S 
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MAR 5 1947JAGN-CIJ: 318575 1st Ind 
'WD, JAGO, Washington 25, D. C. 
TO: The Adjutant General, Washington ·25, D. C. 

l. In the case of Corporal Norman L. Bombard (42084624), Compaey 
E, 47th Infantry, I concur in the foregoing holding of the Board of Re
view, and for the reasons therein stated recorrmend that only so much 
of the .findings of guilty of the Charge and Specification be approved 
as involves findings that accused did, at the place and time alleged, un
lawfully ki_ll one Anni Hohn, a human being, by_ shooting her with a pistol, 
in violation of Article of War 93, and only so much of th:! sentence be 
approved as involves dishonorable dl.scharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for three 
years. Upon taking aich action you will have authority to order the 
execution of the sentence. · 

2. This of f'ice has been advised that the Ninth Infantry Division 
was inactivated, in view of which it is recommended that.a War De
partment General Court-Martial Order be published. A draft of such 
General Court-Martial Order is inclosed. 

3. In view of all the circumst·9.!1ces i~cluding the drunkennes-s 
of accused, it is recommended that execution of the dishonorable dl.s
charge be suspended until the soldier I s release from confinement, and 
that a United States Di.scipllnary Barracks be designated as the place 
of confinement. ' · 

4•. The return to this office of the holding together with copies 
of the published War Department ~neral Court-Martial Order is requested•. 

2 Incls THO.MASH. GREEN 
Record of trial Major General 
Draft of GCMO The Judge Advocate General 

( o.c.M.o. 78, 12 March 1947). 
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WAR DEP.'lli'.::'l\fENT 

In the Office of The Judge Advocate General 
Washington 25,_D. c. 

JAGK • CM 318596 
5 FEB iS47 

UNITED STATES ) 12TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Camp 
) O'Donnell, Tarlac, Philippine Islands, 

Priva.te RUFINO VOLANTE. ) 18 November 1946. Dishonorable dis
(10327804), Headquarters Battery,) charge (suspended), total forfeitures 
23rd Field Artillery Battalion, ) and confinement for four (4) years. 
12th Infantry Division (PS) ) Disciplinary Barracks. 

-----------~-------------------OPINION of the BOARD OF REVIEN 
SILVERS, McAFEE and ACKROYD, Judge Advocates ---------------------------···---

1. The record of.trial in the case of the above-named soldier, having 
been examined in the Office of The Judge Advocate General and there found 
to be legally insufficient in part to support the findings of guilty and 
legally sufficient to support the sentence, has been examined by the Boa.rd 
of Renew and. the Board submits this, its opinion, to The Judge Advocate 
General. 

2. Accused was tried upon the following charges and specifications a 

CHARGE Ia Violation of the 93rd. Article of War. 

Specificationa In that Private Rufino Vole.nte, Headquarters 
Battery, 23d Field Artillery Battalion, 12th Infantry DiVision 
(PS), did, at Barrio Calibangbang, Tarlac, Philippine Islands, 
o:n or about 26 October 1946, kill Private Jose Uendoza, L 
Company, 57th ~nfantry Regiment, 12th Infantry Division (PS), 
by driving into him with a vehicle. To wita a truck. 

CHA,RGE Ila Violation of the 94th Article of War. 

Speoificationa In that Private Rufino Volante, *** did, at 
Calibangbang, Tarlac, Philippine Islands, on or about 26 
October 1946 knowingly and willfully apply to his own use one 
truck 2½ ton GMC 6x6, service number 4266153 of the value of 
about ~252T.oo, property of the United States furnished and in
tended for the_ military servioe thereof. 

He pleaded not guilty to and was fourid guilty of both oha.rges and their speoi
fioations and was sentenoed to be dishonorably discharged the service, to for
feit all pay and allowances due or to become due and to be confined at hard 
labor at such place as the reviewing authority might direct for four yea.rs. 
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No evidenoe of previous oonvictions wa.a introduced. The reviewing authority 
approved the sentence, suspended the execution of the dishonorable discharie 
until the soldier's release from confinement, and designated the Branch 
United States Disoiplinary Barracks, Ca.mp McQuaide, California, or elsewhere 
as the Secretary of War might di re ct;, as the place of confinement. The result 
of trial was promulgated in General Court-Martial Orders No. 15,. Headquarters 
12th Infantry Division (Philippine Scouts) dated 6 December 1946. 

3. The Board of Review holds the evidence legally sufficient to sustain 
the findings of guilty of Charge II and its Specification, and no further dis
cussion relative thereto is deemed necessary. 

With respect to Charge I and its Specification, the record of trial presents 
for oonsideration the question as to whether the Specification alleges an of
fense cognizable under the 93rd or any other Article of War. 

4. The Speoification of Charge I alleges that the acoused did "kill" the 
deoea.sed 11by drivi%1f; into him with a vehj.cle, To Wita a truck." It does not 
charge accused with the commiss;Lon of any unlawful a.ct or with negligenoe, 
nor is any wrongful intent &;lleged. The failure to allege that the act com• 
plained of was felonious, wrongful or unlawful is a fatal defeot. In the 
absence of some word or words indicating the contrary an aot must be presumed 
to be lawful and innocent. Therefore, the Specification fails to allege a.n 
offense cognizable at common law or military law and such defect cannot be 
cured by the proof. (CM 187548,.Burke, l BR 661 CM 218667, Johns, 12 BR l33J 
CM 310612, Skinner, 32 BR {ETO) 2~ -

• 
5. For the reasons stated the Board of Review ia. of the opinion that 

the record of trial is legally insufficient to support the findings of guilty 
of Charge I and its Speoification, legally sufficient.to support the findings 
of Charge II and the Specification thereunder and legally sufficient to 
support the sentence. ' 

~s:;;.~. Judge Advocate 

--~------'-..,:::rn.............$;,_c:p.=..j~1&-::::::'.'.::=;;.___,, Judge Advocate 

-~----.'kt_..__1a__...~lr~~d..----·• Juige Advocate..............___ 
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JAGK - CM 318596 1st Ind .,.. 1""· ·'7 
:; Cl ,j "'J,,} 

WD, JAGO, Washington 25, D. C. 

roa The Under Seoreta.ry of War 

1. Herewith transmitted for your action under Artiole of Wa.r 50i, 
a.s amended by the aot of August 20, 1937 (50 Stat. 7241 10 U.S.c. 1522), 
is the record of trial in the case of Private Rufino Volante (10327804), 
Headquarters Battery, 23rd Field Artillery Battalion, 12th Infantry 
Division (PS). 

2. I ooncur in the opinion of the Boe.rd of Review and for the reasons 
stated therein recommend that the findings of guilty of Charge I and its 
Speoifioation be disapproved, and that all rights, privileges and property 
of which accused has been deprived by virtue of that part of the findings 
so vacated be restored. 

3. Inclosed is a form of action dasigned to carry.into effect the 
recommendation hereina.bove made -1rh d such action m,et with approval. 

2 Inola 
1. Record of trial Major General 
2. Form of a.otion The Judge Ad.voe.ate General 

( o.c.M.o. 96, 17 ~arch 1947). 
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',/AA DEPAAT11E;NI' 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAOH - Cll 318659 
12 JUN 1947 

U N I T E D S T A T E S ~ Y,ESTERN BASE SECTION 

v. ) Trial byG.C.M., convened at 
) Paris, france, 7 to 9 October 

Private F.i.rst Class CHARLES 
H. Ela:oo (39723510), Detach-· 

) 
) 

1946. Dishonorable discharge 
and confinement for life. 

ment D, Company B, 3139th ) .Fed3r~l Reformatory 
Signal Battalion, APO 88? ) 

REVIEW by the BOAc"ID CF REVIEW 
HOTTENSTEIN, SOLF, and SMITH, Judge Advocates 

- ---------------------....i 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. Tbe accused was tried upon tbe following Charges and Specifi-
cations: 

CHARGE I: Violation of the 92nd ArM.cle of l';ar. 

Specification: In ·that Private First Class Charles H. Ewing, 
Detachment D, Company B, 3139th Signal Battalion, United 
States Forces, European Theater, did, at Paris, France, 
on or about 26 May 1946, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and 
with premeditation, kill one Jacqueline Fournier Evd.ng, 
a human being by shooting her v1ith a pistol. · 

CP.ARGE II: Violation of the 96th Article of Viar. 

Specification: In that Private First Class Charles H. Ewing, 
Detachment D, Company B, 3139th Signal Battalion, United 
States Forces, European Theater, did, at Paris, France, 
on pr about 26 May 1946, attempt to commit suicide by 
11.rrongfully, knowingly and willfully shooting himself in 
the head w.i.th a pistol. 



He pleaded not guilty to and was found guilty of both Charges and Speci
fications. No evidence of any previous convictions was introduced. He 
'Ml.a sentenced to be dishonorably discharged the service, to for·feit all 
pay and allowances due or to become due and to be confined at hard labor 
for the term of his natural life. The revie'V'dng authority approved the 
sentence, designated the Federal Reformatory, Crtj.llicothe, Ohio, or 
elsewhere as the Secretary of 'liar may direct, as the place of confinement, 
and forVla:rded the record of trial for action under Article of iiar 5~. · 

3. The Board of Review adopts the statement of the evidence and 
lal'I contained in the r,estern Base Section Judge Advocate' s review, with 
the exception of tte Staff Judge Advocate 1 s comments contsined on page 12 
thereof. · 

4. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused v,ere committed during the trial. The Board 
of ·Review is of the opinion that tre record of trial is legally sufficient 
to support the findings of guilty and the sentence. A sentence to death 
or imprisonment for p.fe is mandatory upon a conviction of a violation of 
Article of 1,ar 92. Confinement in a penitentiary is authorized by Article 
of tar 42 for the offense of murder, recognized as an offense·of a civil 
nature and so punis:1able by penitentiary confinement by sections 273 and 
275, Criminal Code of the United States (18 USC, 452, 454) • 

..,/..,....,.·.,.!Jc..l_'....-r:-·/.,.•i_.r...._.,.-._·_______, Judge -Advocate...... ....· 

-~-',__ __,-. '.~-..=---#-1:"-___----.---".~ __ _ --,'Judge Advocate 

--~--ac---~-+-~~--~-""4''-4,1,.--' Judge Advocate 

,2 
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l'iAR IlEPAR:rMENl' 
In the O.f'tice of The Judge .&.dvocate General 

Washington, D. c • 

. 
JAGH - CM 318659 

UNITED STATES 

v. l 
) 

Private F.irst Clus CHARI.ES. ) 
H. EWINJ (39?23510), Detach ) 
ment D, Compan;y D, 3139th ) 
Signal Battali<>n, .APO eH/ ) 

12 JUN 1947 
\IESTERN BASE SECTION 

Trial b;y o.c.M., convened at 
Paris, France, 7 to 9 October 
1946. Dishonorable discharge 
and confinement tor.lite. 
Federal Retormataey 

.. 
·· HOU>OO by the BCl.RD OF REVJ:n 

HDrTE?SrEIN, SOLF, and SMlTH, Judge .Advocates 

The record o! trial in tm case ot the soldier named above has been 
examined and is held by the Beard of Review to be legal.11 sufficient to 
support the sentence. / 

. ... 

'°l// .
·,···~/1/~7}'/~~<,L · , Judge Advocate 

/ ~'t" t:2', ~ .< , Judge Advocate 
··- ./ 1/ 

,.;_,,. /~ ,--£.~ Judge Advocate 
... . ' 

http:legal.11
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J.&GH - CM 318659 

1st Indorsement 

War Department., J.A..G.o.. JUN 2 0 1917 To the Under Secretary of War 

1. Pursuant to the provisions of Article of war 5<>½ as amended 
by the act ot 2J August 1937 (50 Stat 724; 10 USC 1522)., there are 
transmitted hernith for. your action the record of trial. and the ac
companying papers in the case of Private First Class Charles H. Ewing., 
39723510, Detachment D., Company B., .'.3139th Signal Battalion., USFET., 
together with the review and holding thereon of the Board of Review. 

2. Upon trial by general court-martial, this soldier was found 
guilty- of the murder at Paris., France, of Jacqueline Fournier Ewing, 
his French wife, in violation of Article of War 92 (Spec, Charge I) 
and of attempting to commit suicide in violation of Article of War 96 
(Spec, Charge n). He was sentenced to be dishonorably discharged, to 
forfeit all pay and allowances due or to become due, and to be con
fined at hard labor :for the term of his natural life. The reviewing 
authority- approved the sentence and llitbheld the· order directing the 
execution of the sentence pursuant to Article of lTar 50,. 

3. A. summary ot the evidence may be found in the review of the 
Staff Judge Advocate which was adopted in the accompanying review of 
the Board of Review as a statement of the evidence and law in the case. 
The Board of Review has held that the record of trial is legally suf
ficient to support the :findings of guilty and the sentence. 

4. Subsequent to the action of the reviewing authoriti., informa
tion pertinent to the accused's mental responsibility- in addition to 
that considered by the court., was submitted to my office by the 

. Honorable Francis J. Case,;. Member of Congress. This intormation in
dicated that i'urthar inquiry as to acCU8ed' s mental responsibillt;y 
should be made. Consequently upon the return of the accused to the 
.Unitad States and pending review of the record of trial., it was re
commended tha1; the accused be exaroined by a board of medical o.tficers 
to determine the ac®sed• s mental responsibility- at the time o.t the 
alleged offenses. 

5. Pursuant to my recommendation the accused was examined by a 
Board of Medical Officers at F.l.tzsilllons General Hospital., Denver, 
Colorado. In the report o.t its proceedings dated 23 ~ 1947, the 
Board of Medic;u. Officers stated its findings and rec0111:Uendations 
as follows:. · 

•A.a a result of the testimony presented before the 
Board., observation ot the patient, and review of all 
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pertinent clinical and court martial records, the Board ti.ms 
that the diagnoses are: 

·, 
•1. Schizophrenic reaotion, unclassified, mildJ mani

fested by flattening of' anotional tone, 1mpulsivity, 
lack of insight and pathological psychological test 

· responses,; precipitating stress, moderate; economic 
difficulties, routine ariey" service in an emotional
ly immature individual,; predisposition, moderate, 
bad familial environmental situation,; degree of' in
capacity., moderate. 
LODa Yes. 

"2. Epilepsy., graild mal and, psychomotor types, -cause 
undetermined, aeve~; manilested by' recurrent 
disorders of consciousness, clonic seizures, be
havior. disturbances characterized by marked · 
personality changes., and EEn findl.ngs compatible 
with a convulsive disorder. LODa No., EPTS•. _ 

•After thorough review of all testimony and considera
tion of all other evide~ce the Board finds: 

•a. That the accused at the time of the alleged ot
£enses was not so far free !'rom mental defect, 
disease or derangement as to be able concerning 
the particular acts charged to distinguish right 
.from wrong. , · 

"b.. That the accused at the time o!- the alleged of
fenses was not so tar .tree from mental de.feet, 
disease or derangement as to be able concerning 
the particular acts charged to adhere to the 
right. 

. .•c. That the accused at the time of bis trial was 
not su.tficiently sane, intelligently to conduct 
or cooperate in his defense. 

•d. That the accused is ~rous to himselt and 
others.,- and should not be released to his own 
custody. 

•The Board recomends that the sentence be set aside, 
and that the patient be transf'erred to a max:1:mnm security 
hospital designated £or the care of dangerous ps;rchotic in
dividuals.• 

6. The command in which this case JraS tried, Western Base·Sect1on, 
has been inactivated. · ' ' 
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?. In view of the findings of the Board o:t Medical Otticers that 
the accused -.as not mentall,7 responsible at the time ot the alleged ot
tenses, and that at the time of his trial he was not au.tfi.c:1.ent]J" sane 
to intelligent]J" oonduot or cooperate in his own defense,· I dissent 

· f'rom the holding ot the Board ot Revin and recommend that the sen
tence be disapproved in its entirety. Inclosed ia a torm ot .action 
designed to c&r17 this recownendation into ettect, should it meet 
with your approval. 

CM 3186.59 

4 Incls . TJ{OMAS H. GREEN 
l - Record or trial, Major General 

CM .'.318659, i!!!ng· The Judge Advocate General 
2 - Medical Report . 
3 - Form of Action· 
4 - Review by BR 

( o.c.M.o. 2.54, 17 Ju1;y 1947;:-· 
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WAR DEPARTMENT 
In the ·office of. The Judge Advocate General 

Washington, D. c. 

JAGN 
CM 318664 

UNITED STATES ) 12TH INFANTRY DIVISION 
) 

v. Trial by G.c.:u:., convened at ~ camp 0 1n>nnell, capas :rarlac, 
Private ANSElliO G. IAPADA ) P. I., 29, 30 October, 2, 5 
(10308591), Company C, 56th ) and 9 November 1946. ms
Engineer Combat Battalion, ) honorable discharge and con
12th Infantry Division (PS). finement for ten (10) years.~ Panitentiary. · 

HOLDING by the .BO.ARD OF REVIElf 
JOHNSON, BR.ACX and BOYLES, Judge Advocatas 

1. The record of trial in the case of the soldier _named above 
has been examined by the Board ot Review. 

2. The only question which will be cons;ldered is whether the 
action of Lieutenant Colonel Avery w. Master,, President and Law 
Member ot the ~ourt, in conferring with the Staf.t Judge Advocate under 
the circumstances hereinattar shown, was such an error as to require 
vacation of the tindi'ngs and sentence. 

3. The trial of this case commenced 29 October 1946. There were 
·several adjournments throughout the trial, and the times and dates of 
such adjounnnents do not always appear, nor do the-times and dates of 
reconvention. After Prosecution and Defense had rested, ·the following· 
statements appear in the records 

•The Court will be closed for discussion. 

The Cour'b will come to order. 

The Court will be recessed so that· the court can consult 
legal advice • 

. The Court will adjourn and meet at the call of tha . 
President (R. 45). · 
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,Lruthentication omitte!V 

0810 Anselmo Lapada 5 November 1946 · 

The court reconvened at 1810 hours, 5 November 1946. 

President: The court. llill coma to order. 

* * * President: The court will be closed. 

· FINDrNGS 

Neither the prosecution nor the defense having any
thing .further to offer, the court was closed and voted in 
the manner prescribed in Articles of War 31 and 43. Upon 
secret written ballot,·a11 of the members present at the 
time the vote was taken concurring in each finding of guilty, 
the court finds the accused: 

or the Specification and Charge - Guilty 

PREVIOUS CONVICTIONS, ETC. 

The court. was opened and the trial judge advocate stated, 
in the presence of the accused and his counsel, that he had 
no evidence of previous convictions, which was read to the 
court and is attached as Exhibit ____• 

. The trial. judge advocate read the data as to age, pay, 
service, and data as to restraint of accused as shown on the 
charge sheet as follows: 

Age 23 Pay, $____2..._5___.oo______ per month. Allotments to 

dependents, $_--:.:N_on_e___ per month. 

Govel'nment insurance deduction,.$ 0.89 per month. 

Data as to service: No prior service. Enlisted Z7 February 
in the Philippine Scouts for three (3} years. 

Data as to restraint of accused: Arrested and confined in the 
Di.vision Stockade 12th Inf Div (PS), Camp 
0 11:bnnell, Tarlac, P. r. 4 Sept 1946. 

Prosecution to ac'cused: Is that data correct? 

Accused: Yes. 

2 
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SENTENCE 

The court was closed, and upon secret written ballot 
all of' the members present at the time the vote was taken 
concurring, sentences the accused to 

be dishonorably discharged the service, and to 

f'or~ei t all pay and allowances due or to become 

due and to be coni'ined at hard labor at such place 

as the reviewing authority may direct f'or the tel"Jl1 

of his natural life. 

The court was opened and the president announced the findings 
and sentence. 

The court then, at 0915 o I clock, A.M., 9 November , 19 !IL 
recessed for l5·minutes before proceeding to another case• 
(R. 46-48). :, · _ . 

(Authentication omitted} 

By certificate of correction dated S March 1947 the .following statement 
was inserted ori page 45 of' the record immediately following the words: 
"The court will adjourn and meet at the call of' the President" as above 
quoted: · 

••Colonel Aver;yW. Masters FA, President of the court 
after adjournment 2 November 1946 proceeded to Headquarter• 
AFWESPA.C to consult with the Staff' Judge Advocate. What 
legal advice was given to Co1 Masters by the Sta.rt Judge 
Advocate is unknown since no information concerning this 
conference was given for incorporation in the Record of' 
Trial. Both the Sta£f' Judge Advocate and Colonel Masters 
have been returned to the United States tor·re-assignment.• 

"This correction is made because the President of the 
court, Colonel Avery-W Masters FA, did in .fact consult the 
Staff' Judge Advocate at Headquarters AFWESPAC for legal ad
vice, b'11t a statement to that ef'f'eot was omitted, in error, 
from the record.• . · 

4. The record is otherwise silent as·to the exact nature and ex
tent o.t such conference between President and Staff Judge Advocate, or 
how much, if arry, of' the results thereof were transmitted to the court . 
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sitting in closed session, but ths inference is inescapable that it 
was in connection with either the law or the facts in this case and 
that the results of such conference must have been considered, directly 
or indirectly, by tge court in its delib~tions as to findings and 
sentence. Such activity is an invasion of the right of accused to be 
protectt1d du.ring his trial from any·intruaion by one who is not pro
perly part of the court~artial duly convened to try him. (CM 318089, 
tnothe {1946); CM 200734, Burns, 5 BR 5, par. 368 (l)., Dig. Ops. JAG, 
1912-40). 

5. For the reasons hereinabove stated the Peard of Review holds 
the record of trial legally insufficient to support the findings and 
sentence. 

Judge Advocate 

Judge Advoo ate. 

4 
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• 

JAGN-CM 318664 1st Ind 
vm, JAGO, Washington 25, D. c. _ 
TO: Commanding General, 12th Infantry Division (Philippine Scouts), 

APO 613, c/o Postmaster, San Francisco, California. 

. ,.. .. 
1. In the case of Private Anselmo G. La~da ~(J.0308591), 

Company c, 56th Engineer Combat Battalion, ,;J..2th Infantry Division 
(PS), I concur in the foregoing holding !t;y the Board of HevieVT and 
for the reasons stated therein recornmertfti th~i the"/findings of guilty 
and the sentence be vacated. 

. .. 
2. Vmen copies of the published order in this case are for

warded to this office they should be~ccompanied by the-foregoing 
holding and this indorsement. For cfiotenience of reference and 
to facilitate attaching copies of the publishe-rder to the re
cord in this case, please place the file number of the record in 
brackets at the enct·of the published orcer, as follows:. 

(CM 318664) 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

~he Judge Advocate General 

• 



' 
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• 
W.jill. DEP.tt.RTME~ 

In the Office of The Judge Advocate General 
(379)Vfashington ;;5, D. c. 

Jl..GK - CM 318670 
11. MAR 1947 

UNITED STATES ) CONTINENTAL BASE SECTIOU 
) 

v. ) ·Trial by G. C.1!., convened at Furth, Gennaey, 
) 18 October 1946. Dismissal. 

First Lieutenant E1.~.1ID E. ) 
BRADFCRD (0-1576956), ) 
Quartermaster Corps ). 

OPINION of the BOARD OF REVIElV 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

l. The Board of Review has examined the reoord of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

\ 
2. The accused was tried upon t:ie following charge and specifications a, 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Emrr~d E. Bradford, 
595th Quartermaster Laundry Company, did, at or near Reit-im-Winkl, 
Genna.ny, on or about 10 June 1946, wrongfully grasp Ingeborg Leeb 
on the 1:ody and limbs and remove her clothing. 

Specification 21 In that First Lieutenant Emmid E. Bradford, •••, 
did, at or near Furth, Germany, on or about 9 August 1946, in 
his statement to Lieutenant Colonel Eoward I. Olsen, an officer 
detailed to conduct an investigation, wrongfully make under oath 
a statement as follCM'SI that he transported and delivered Ingeborg 
Leeb to the German border police, at or near Unterwossen,· Germany, 
on 11 June 1946, which statement the said First Lieutenant Emmid 
E. Bradford did not believe to be true. 

He pleaded not guilty to and was found guilty of the charge and specifications. 
No evidence of any previous conviction was introduced, He ::was sentenced to be 
dismissed the service. The revi e'Ni~g authority approved the sentence and for
warded the record of trial for action under Article of War 48. 

3, Evidence for the prosecution 

On 10 June.1946 Ingeborg Leeb, daughter of a German general, crossed the 
Bavarian-Austrian border in order to visit her sister. She did not have papers 
authorizi'ng her entry into Bavaria and was arrested by the German police. Be
tween 3:00 and 4a00 P.M., 10 June 1946, the Gt!rman police delivered Miss Leeb 
to the accused as the commanding officer in the.town of Reit~im-Winkl (R. 10, 
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11,19). 1ftss Leeb wa.s accompanied by a German girl by the name of Scher. 
Miss Scher was not under arrest. Between 4100 and 5a00 P.M. the .accused 
took the two girls to the house where he was quartered. The accused had 
dinner, at a German bar, with the girls and then returned them to his house. 
Miss Leeb was cold so the accused fixed her a drink of alcohol. He then 
told Miss Scher that she was not under arrest and could not stay in the 
house during the night. He took Miss Leeb to an adjoining room and told 
her., 

"He told me, if I was tired, there was a bed - you can sleep here, 
and I said I would like to sleep alone and he said 'yes, you can 
have it.•• • 

Miss Leeb removed her outer clothing and went to bed (R. 12,13,14.,23). 
Sometime between 12sOO and 1100 A.M. the accused entered this room, disrobed, 
and got into bed with Miss Leeb. The accused then removed Miss Leeb•s under
clothes. Miss Leeb objected to the actions of accused. fought against him, 
and pushed him with her hands am. feet. The accused was about to "break" 

· the band. on her shirt and because she owned only two sets of underclothes, 
she ceased her resistance in order to preserve her clothing (R. 15,16,21,22). 

About 5a30 A.M., 11 June 1946, the accused gave Miss Leeb her papers and 
told her she could go. She left the house, "went to the German Post Office 
and I bought a ticket and went to ~rquartstein," a distance of about 15 
kilometers. She asked about and was directed to a doctor. She left the 
doctor's office a.bout 8100 A.M.; after which she asked. a German policeman 
where she could make a telephone call. The German policeman took her on 
his motoroyle to the border police at Unterwossen, arriving there about 
9100 A.M. (R.·17,18). . 

rrau Sabini Hartmann testified that the accused lived in her house at 
Reit-im-Winll during June 1946. About 6100 A.M., 11 June 1946., she saw 
Miss Leeb in the washroom of her home. She asked :Miss Leeb for the address 
of Miss Scher •. Viss Leeb asked her about the time the bus left for !18.rquart
stein. Miss Leeb then stated that she had had a "rough night" and left the 

"house by·hersel_f. Frau Hartmann heard the voioes of men in Mr. Johnson's 
room on the night of 10 June 1946 but did not hear aeything unusual in the 
house during the night (R. 26,27). 

Dr. Heikel Konnema.nn testified that about 10 minutes before 8100 A.:M., 
11 June 1946, Miss Leeb came to his house "to have an examination because 
she was raped. 11 His examination disclosed no injuries usually found in 
rape oases. Her breasts were sensitive to pressure. This conqition could 
have been caused by the wearing of a.pack over her shoulders (R. 35,36). 

Gunther Bode, a German policeman of the Unterwossen District, saw Miss 
Leeb about 8115 A.~~-, 11 June 1946, at Marquartstein. Mi.ss Leeb told him 
she had been raped by a colored soldier. He then took 1fiss Leab to Unterwossen 
on his motorbike and turned her over to the chief of the border guards whose 

2 
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name was Horl, The trip from Ma.rquartstein to Unterwossen was made in three 
or four minutes (R. 29,30). 

Georg Horl, a border policeman at Unterwossen, was on duty on the morning 
of 11 June 1946. About 9a00 A.~~. Gunther Bode arrived by motorbike with Miss 
Leeb. Gunther Bode stated that 1Iiss Leeb wanted to talk to him. He took a 
statement from A'J.ss Leeb. The first time he saw Lieutenant Bradford was the 
next day (R. 31,32,3~). 

Lieutenant Colonel Olsen, 543 Quartermaster Group, }11.lnich, Germany, 
identified a sworn statement made -0y the accused during an investigation 
of charges against accused, He detailed the circumstances surrounding the 
making of this statement. It was shown that this statement had been volun
tarily made and it was received into evidence as Prosecution Exhibit 1 · 
without objection by the defense (R. 37,38,39,40). In this statement the 
accused detailed the circumstances whereby Miss Leeb was deliwred to his 
custody on 10 June 1946. He stated that he placed Miss Leeb in a bedroom 
for the night, and lef~ immediately after looking the door. He then went to 
Lieutenant Johnson's room where he stayed for about four hours. He left Lieu
tenant Johns on' s roore and went to his room where he went to bed. The events 
of 11 June 1946 were stated ass 

"At about 0630 hours on the morning of the 11th of June 1946 
I went into the room where W.iss Leeb was sleeping and told" her to 
dress as I was ready to take her to Unterwossen, to the Border Police 
Headquarters. She said she would like to-wash, so I gave her a towel 
and some soap which I got fran my room. A little before 0700 hours,· 
I went back to her room and she said that she was ready. I then 
left the house, went to the Orderly Room, got my jeep whiohwas parked 
in front of the buildtng and started back to the house. On the wa:y I· 
met the woman, 11.iss Leeb, ·coming down the road.· I asked her why she' 
had not waited in the house but she did not answer. (Later I found 
the key was still. in the door of the bedroom where she had slept. I 
had forgotten to look the door again when I left to get the jeep.) 
I told Miss Leeb to get into the Jeep; I turned the Jeep around and 
drove down the road lea.ding o,ut of--town. 

"The Jeep was not running well, so when I saw one of my men 
standing in front ..of the Serviceman's Center, I asked him to ride . 
along with me to the tO'Nl of Unterwossen. I did not want to leave the 
vehiol-e standing a.lone on the.road if. it should stop running. 

~fie arrived.at Unterwossen at about 0730 hours and when we drove 
up to the Headquarters of the German Border Police, there was a police
man standing in front of the building. I stopped the Jeep and took 
Miss Leeb over to this Polioeman. I told t'he German Policeman, with 
Miss Leeb Interpreting. that I wanted Miss Leeb taken to the 11.ilitary 
Police of the Third Battalion. 39th Infantry at Traunstein, To make 
sur'e that he understood where I wanted her taken, I wrote on a piece 
of paper 'VJLITARY POLICE. THIRD BATTALION. 39TH INFANTRY REGIMENI' • 

s ' 
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TRAU1~TEIN.' This paper I gave to the German Policeman along with 
all the papel"S that I had taken from Miss Leeb. I then asked him 
two or three times if he understood and each time he answered 'YES'• 
This German Policeman. I have later been able to identify as HANS° 
STEINER. Then I went back to my Jeep and returned to Reit ImVfinkl." 
{Pros. Ex. 1) · 

4. For the defense 

Second Lieutenant Overton R. Johnson testified that on 10 June 1946 he 
was stationed at Reit-im-Winkl, Germany, and quartered in the same house as 
accused. He arrived home at about 8a30 P.M., at which time the accused w~s 
present. The accused stated that he was holding a woman wanted by the bor~er 
police. The accused was with him in his room until about la30 A.M•. During 
the night he heard nothing unusual in the house. He reported to the orderly 
room at about 9a30 A.M., 11 June 1946, at which time the accused was at his 
desk. .Before leaving his billet he looked into the accused's room, but the 
accused was not there. The accused's bed had the appearance of having been 
slept in at that time (R. 42,43,44). Four bedrooms in the house were used 
as quarters. They were all on the srune floor and his room was separated from 
that of aooused' s only by a partition. During pa.rt of the week of 10 June . 
1946 their unit was out of gasoline (R. 47). 

Lieutenant Colonel Howard I. Olsen, the investigating officer, was called 
as a witness by the defense and identified several statements taken by him during 
his investigation. These statements were introduced in-evidence for the defense 
as Exhibits A,B,C,D,E (R. 49,51). 

Technical Sergeant Norman E. Torosian's statement says that at about 4:00 
P.M., 12 June 1946, he answered the switchboard of the 3117th Quartermaster 
Service Company. The call was from Lieutenant.Bradford requestinb a con
nection with S-3 Third Battalio.n because he had a prisoner who had crossed 
the border illegally. He connected Lieutenant Bradford with Sergeant Warner 
of the S-3 Section and at the start of their conversation he heard Lieutenant 
Bradforo state to Sergeant Warner that he was out of gas and could not furnish 
transportation. A few minutes later he checked the connection and "~eard 
Sergeant Warner stating to Lieutenant Bradford to keep the illegal passer as 
prisoner for the night and that he would supply transportation the next morning 
to pick up this prisoner" (Def. Ex. A). 

Georg Rorl, a German policeman, testified that Hana Steiner was, at the 
time of this trial, in prison at Traunstein for smuggling a person across the 
border (R. 60). 

Hans Steiner, a German policeman, said in his statement to the investiga
ting officer that he went on duty at 4t00 A.M., 11 June 1946. He was off duty 
between 7100 and 8i00 A.M. "After my return from having ooffee shortly after 
0730 Miss Leeb came into the office. She said that she walked from Marquartstein 
to Unterwosse.n. 11 Her statement was taken and late that afternoon she was taken 
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to the Trainstein station (Def. Ex. B). 

Private John D. Smith, 3117 Quartermaster Servioe Company, in a sworn 
statement says that about 7100 A.1,;., 11 June 1946, he was standing back of 
the mess hall when the accused came by. The accused went .to the orderly 
room and came back in a jeep. He met Miss Leeb on the road, placed her 
in the jeep, turned around and drove off (Def. Ex. C). 

Sergeant Herman Alton, 3125 Quarterniaster Service Company, in a sworn 
statement says that about 7a30 A.M., ll June 1946, he was standing in front 
of his orderly room, at which time the accused, a soldier and a woman passed 
in a jeep (Def. Ex. D). 

Li~utenant Edward J. Schultz stated in his sworn pre-trial statement 
that he had known Lieutenant Bradford for.a period of fi-ve months while he 
was a company officer in the battalion. "His conduct, attention to duty 
and integrity have been above reproach. I have ~ever at any time seen him 
when he was anything but a gentleman. I would .i;articularly desire to have 
him serve with me in any company grade at any time 11 (bef. Ex. E). 

Private James o. Yilan, 595 Quartermaster Laundry Company, testified 
that about 7100 A.M., 11 June 1946, he saw the accused as he came by the 
servicemen's center in a jeep. There was a woman in the jeep with him. The 
accused "told me the jeep was acting up and he_ wanted me to go with him at 
that time • 11 

• They went to Unterwossen, Germany, a distance of between 6 and 
7 miles, arriving there between 7a30 and 8 :00 A.:M. The accused took the 

·woman to the police station (R. 51,52,56). 

Major Irvin J. Bland, the commanding officer of the 4274 Quartermaster 
Battalion, testified that the aocused was oommanding the 3117 Quarternaster 
Servioe Company, a subordinate unit of his command. The 3117 Quartermaster 
Service Company was doing border guard and basic training. ·People arrested 
by accused's unit were to be turned over to military authorities in Traunstein. 
It was difficult to supply food to the border patrol because of transportation 
(R. 56, 57). . 

· :Major Earl o. Wilson, 219 Q,uarterma.ster Battalion, testified that he had 
contact with the accused between 5 January 1946 and 29 llarch 1946 and that ac
oused's character was excellent (R. 58). 

The aocused was informed of his rights, as a. witness and elected to remain 
silent (R. 59). 

5. A.n assault is a.n attempt or offer with unlawful foroe or violenoe to 
do oorporal hurt to another. A battery is an assault in which foroe is applied, 
by material agenoy, to the person of another, either mediately or immediately 
(il!CM, 1928, par. 1491_, pp. 177,178). For a man to fondle a. woman not his-wife, 
against her will, to slap her or to forcibly remove her clothing is an assault 
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and battery (CU 2372.29, ·Baldwin, 23 BR 337). The evidence establishes that 
on the night of 11 June 1946 the accused got into bed with Miss Leeb and 
forcibly removed her undergarments abainst her will. The fact that Y~ss 
Leeb ceased resisting to the actions of the accused in order to preserve 
her clothing will not relieve the accused of this.charge because the assault 
and battery was complete when he first grasped her in an attempt to remove 
her clothing. 

Durinc an investigation, conducted by Lieutenant Colonel Howard I. Olsen, 
the accused ma.de and delivered to Colonel Olsen a sworn statement. This state
ment conta.ined an averment that he had transported and delivered Miss Leeb 
to the German border police, at or near Unterwosaen, Germany, on 11 June 
1946. It is charged that this statement was wrongfully made and that the 
accused did not believe it to be true. The evidence adduced in support 
of, and in defense to, this charge is sharply conflicting. ~iss Leeb w~s 
delivered into the custody of accused on 10 June 1946. He held her over-
nibht claiming that he was ,vithout the necessary gasoline to transport her 
to Unterwossen. tuss Leeb testified that on 11 June 1946 the accused re
leased her and she then traveled from Reit-im-Winkl to Ma.rquartstein by bus 
where she consulted a doct.or. Thereafter a German policeman transported her 
to the border police at Unterwossen. The doctor corroborated Miss Leeb's visit 
to him on 11 June 1946 and a German policeman testified that he transported 
Miss Leeb to Unterw-ossen and left her in the ctlstody of Georg Horl, a border 
policeman. This evidence was _o_orroborated by the polioeman_ Horl. The accused 
offered evidence to the effect that on the morning of :n -June 1946 he went to 
his orderly room and secured a jeep, returned to his quarters, placed 1J:iss 
Leeb into the jeep, and transported her to the border police at Unterwossen. 
7he evidence.thus presents a question of fact to be determined b-y the court 
and the court having the evidence before it found the accused guilty, thus 
determining this question of fact a.t~inat him. The Board of Reviev, is of 
the opinion that the evidence is amply sufficient to sustain this finding by 
the court-martial•. 

6•. Nar Department records show that the accused is 28-2/12 years of age, 
married and has one child. Ho is a high school gradvate. Prior to his entry 
into the Army he was a warehouse manager and truck driver. He was inducted 
12 February 1942 and upon completion of basic training he was sent to Offi
cers' Candidate School. He was appointed and commissioned a second lieutenant, 
.A:r~ of the United States, 14 August 1942. On 3 February 1943 he received 
a temporary appointment to first lieutenant. His efficiency report for the 
period 1 July 1945 to 31 December 1945 is superior. On 11 December 1946 he 
was found guilty by a general court-martial of' failing to obey a lawful order 
of his superior officer in violation of Article of War 96. He was sentenced 
to forfeit $75.00 pay. 

7. The court was legally constituted and had jurisdiction over the accused 
and the offenses. No errors injuriously affecting the substantial rights of 
the accused were co:rnmitted during the trial. The Board of Review is of the 
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opinion that the reoord of trial is legally suffioient to support the findings 
of guilty and the sentence and to warrant oonfirma.tion of the sentence. Dis
missal is authorized .upon conviotion of a violation of Article of War 96. 

7 



T (386) 

J A£llC - CM 318670 ls.t Ind 

wo, JAGO, Waahincton 25, D. c. MA.R l 1£-17.J 

TQ I The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated Maj'" 26, 1945, there 
an t.rananitted herewith for your action the record of trial and. the 
opinion or the Board of Review in the case of First Lieutenant Fmmid E. 
Bradford (0-1576956), Quartemaster Corps. · . 

2. Upon trial by ceneral court-martial this officer was found guilty 
of assault and battery and of wronctull1' makinc under oath a statement 
"that he transported &1d deliTered Inceborc Leeb to the Germ.an border 
police at or near Untenrossen, Geman;r, on 11 June 1946," llhich statement 
he did not belien to be true. · No evidence of any previous conviction was 
introduced. He was sentenced to be dismissed the Hrviee. The reTi.ewing 
authority approved the sentence and .torward.ed the record of t.rial for 
action under Article of War 48. 

3. A sumnar,y of the nidence mq be found in the accom.pan;r1nl opinion 
o! the Board of Review. I concur in the opinion of the Board at Review 
that the record of trial is lecal~ sutticient to support the findincs of 
cuilty and the sentence and to warrant confirmation of the sentence. 

On 10 June 1946 :J:n&eborc Leeb, a German national, was arrested- for· 
illecal.l;r crossin& the Bavarian-Austrian border. She was delinNd into 
the cuatod;y of the accused. The· accused confined. her in a bedrocm of the 
house wherein he was quartered. Betnen 12,00 and. 1:00 A.Y. he entered the 
ro011 wherein lliss Leab was confined, disrobed., and cot into bed with her. 
He 1:,hen forcib~ raond her underclothing, thus conmittinc an assault and 
battery. The mxt morn:1nc he permitted !liss Leeb to leave the quarters. 
She nnt to see a doctor and later 1'9Ilt to the border p ollce at Unterwossen. 
Charces of rape 11'8re prefe~d against the accused and during an inTestica
Uon the accused 1ubmitted a sworn statement llherein he stated that he de
liTered JILss Leeb to the border police at Unterwossen, Germao:,y, 11 June 
194,~ Thia part o£ his etatauent was shown to be talse. · Durin& the . in
"ntstication the rape charge waa chanced to simple assault and battery. 

4. War Department records show that the accused is 28-2/12 yean of 
ap, married and the father of a child.. On 11 December 1946 the accused 
wu tolll'Jd cuilt,' ~ a general court-martial ot .fa1l inc to obey a lawful 
order of his superior officer, ana.· sentenced to torteit $75~00 of his P87• 

· W.. 201 tile contains llUIU'OUI letters from his 111.te and mother asking The 
J.cljutant General to require the accused to cOJ1municate ·nth them and as~ 
inc that he" be required to .ttn-Jush aonq tor hospitalization at the birth 
ot bi1 child and for support ot his w:Lte and child. 
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5. The actions ot the accused in.this. case demonstrate that he is 
untit to be· an o.fticer. I recommend that the sentence be conti:rmed and 
carried into execution. 

6. Inclosed is a !om ot action designed to·carry into effect the 
foregoing recommendation should it meet with your approval. 

CM 318670 

. 
THOMAS H. GREEN 
Maj or General 

2 Incls The Judce Advocate General 
l. Record o:t Xrlal. 

·2. Fom.o:t .Action 
-----------------------------~ ( G.c.M.o. 123, 3 Apr_il ~9h7). 
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WAR DEPARTME?lr (389)
In the Office of The Judge A.dvooate, Genere.l 

Washington 25. D. c. 

JA.GK • CM 318685 

13 FEB 1947 
UNITED ST.A.TES R>URTH ARMY 

Te Trial by' G.C.M.. convened. at Fort Saml 
Houston, Tena. 12 December 1946. D11• 

Private ~E M. SUST.A.ITE ~ honor~ble discharge aild oonfinement tor 
(38144515), attaohed unas ) three (3) ;reara. Dia oiplinary- Barra.oles. 
signed, Enlisted Detachment, ) 
4006th Area Service Unit. 
Station Complement. ~ 

---------------·--------------BOLDING by th'I BOARD OF REVIER' 
SILVERS, Mo.A.FEE and ACKROYD. Judge AdvocatH 

--------·---------------------
1. The record of trial in the cue of the soldier named above ha• been 

examined by the Boa.rd of Rev:,.eir. 

2. ,:he accused wa.a tried upon the tollowin.g obarge and apeo1f1cat1on1 

CRi\RGEa Violation of the 68th Article of War. 

Speoifioationa In that Priva.te Jose M. Susta.ite, Attached. Una.a• 
signed. Enlisted Detachment. 4006th Area Ser'rioe Unit, Sta.tion 
Complement, Fort Sam Houston, Texu, then Detachment. Vetera.na 
Administration Facility. Loa Allgele• 25~ California, did, at 
Loa Angeles, California on or about i February 1946 desert the 
aervioe of the United Sta.tea and did remain a.baent in deaertion 
until he wu apprehended at New Bra.un.fela, Texaa on or about 24 
October 1946. 

He pleaded. not guilty to a.nd waa found guilty of the ohargt and it• apecitioa
tion. No e'ridence of azv- previous con'riotion wu introduced. He wai, aentenoed 
to be dishonorably discharged the serTioe, to forfeit all pa:y and e.llowa.noes 
due or to become due, and to be confined at. ]l.ard labor. at suoh pla.oe u the 
reviewing authority might direct, for five years. 'The reviewing authority 
approved the sentence but reduced the period ot con.f'in8111ent imposed to three 
yea.rs. designated the Branch United States Disciplinary Barra.ob, Fort Knox, 
Kentucky-, as th~ place of confinement and forwarded the record ot trial for 
action under Article of Wa.r q. · 

3. E'ridenoe tor the proseoution 

An extra.ct cow ot a morning report ot Detachment, Veterlll28 Administration 
Facility, Lo• Angeles 25. California. wu admitted in evidence without objto• 
tion by the defense (R. 7, Pros. Ex, 2), Such extract copy, prepared on Y-'D, 
AGO Form No. 44, 10 July 1943, read• as foll01ra1 
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•suataite, Joae M. 38144515 

Private Detachment Veterana Adm. Fa.o. 

EXTRACT COPY OF MORNING RE:PORT OF • 

Detachment, Veterans Administration 
Facili-ey, Loa Angele, 25,· Calif. 

10 February 1946 

Dy to AWOL u ot 0700 9 Feb 45 

10 lil.rch 1946 

AJl'.lL 30 da to dropped tr roll• 

Det Vet Adm Fao, Los Angeles 25, Cal 
12 MIU" 45 

I., WILLIAM E. SCANDLYN, 1st Lt, certify 
AUS 

that I am the personnel officer ot Detachment,· 
Vet Adm Fao and official custodian of the morning 
reports of aa.id oommand, and that the foregoing 
ia a true and complete oopy (including a:ny aig~ 
nature or initials appearing thereon) of that 
part of the morning report of said command sub
mitted at Los Angeles 25., Ca.lit. for the datea 
indioa.ted in said copy which relates to Jose M. 
Susta.ite, 3814f515, Pvt Detachment Veterans Adm 
Facility. 

/s/ WILLIAM E. SCANDLYN 
WILLIAM E. SCANDLYN 
lat Lt, AUS 
.Personnel Officer" 

It was stipulated by and between the prosecution, defense counsel and the. 
acouaed that accused was •arrested" by the ciTilian authorities near New 
Bra.unfela, Texa.a., on 24 October 1946, that when 111.rreated" he wu wearing 
civilian clothes and that he wu returned to military control at Fort Sam 
Houaton, Texu, on 26 October 1946 (R. 7, Proa. Ex. 3). 

Evidence for the defense 

Acoused, his rights as a witnesi having been explained t~ him, eleoted 
to make an unsworn statement to the court through defense oounael. In this 
statement he said that when he was inducted into the Arm::, he wu about 40 
yea.rs of age and that he could speak only Spanish. After having been in 
several organizations, he "finally ended up in the Medioal Department" as an 
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orderly. Hie father and mother are both 70 years old and he has aupported 
them enr s inoe he baa been old enough to work. He was never able to get 
an allotment for hi1 parents am, beoause of worry over thleir welfare a.nd 
the miatakea he consistently- made as a hospital orderly-· due to inabili t~ 
to understand instruotiom in Englilh. "he went AWOL from the ~ and went 
h0J11.8." Later on his oonacienoe bothered him so h'e went to the sheriff 111.nd 
told the aheriff to arrest him and return him. to military control. 

4. '!be proaeoution apparently sought to s_ustain its burden of proving 
that accused deserted the aervioe as alleged by an attempted shOYring of a 
prolonged period of absence w1 thout leave on the part of accused plus a 
atipula.tion that when "arrestedII he wa.a wearing oivilian olo.thea. In order 
to ShOW' the inoeption of &OCUBed'a absence without leave atatua. an extract 
oop7 of a morning report of the unit to which accused allegedly belonged was 
introduced in evidence. whioh extract contained the following entriesa 

"10 February 1945 
Dy to AWOL a.a of 0700 9 Feb. 45 

10 March 1945 
AWOL 30 daa to dropped fr rolls." 

The abon morning report entries, as thus extracted, are obviously meaningless, 
for th~;y relate to no named or described person. They- fail completely io eup
port any- inference that it wu accused who went absent without leave on 9 
February 1945 and was dropped trom the rolls thirty days later. The question 
remains. howeTer. aa to whether the statement or the certifying officer a.p
pearing in the oertif'ioate authenticating suoh oopy that theae morning report 
entriea related to acouaed can be considered aa subatantin evidence givil:lg 
:meaning a..nd effect to the a.ppa.rentl;v- incQllplete extract•. 

' Pa.ngra.ph 117a. Manual tor Courta-Martia.1, 1928, provides in pertinent 
part thata - · 

•.1n official ata.taent in writ whether in a. regular aerie, 
ot recor s, or a report, or a oert fioate is admissible when the 
o£fioer or other person in°ald.ng It had the duty- to know the :matter 
so stated and to record itJ that ia, where an official du!aexhts 
to lcnCJlr and to make one or more records of certain taota event'., 
each auch record1 including a permanent record complied trom mare 
note• or memoranda.. is competent (i.e., prima facie) evidence ot suoh 
tacts and ennt,. without oalling to the stand the officer or other 
person who made i·i:~ Fo~ inatanoe. the originals of an enliltment 
paper, p~aical examination paper, outline figure aXld fingerprint 
oard, guard report. indi'rl.dal equipment reoord. and morning report 
are competent evidence of the taota reoited in them. except a.a to 
entriea obT.loual7 not baud on personal lcnOYrledge." (Undersooring 
aup~lied.) · 
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And in paragraph 116!_ or· the Manual it ie provided that• 

or a duly au-
thenticated copy is admis..sible to the extent that the original 
would be, without either first proving tha.t the original ha.a been 
lost or destroyed, or without otherwise acco1mting for the original. 

• 

"A co of an book, record, a er, or document in the War 
Departmen , including i ta bureaus and ranches, or n any command 
or unit in the .Army may be duly authenticated by ••• a Bigned cer
tificate or statement indicatin that the a er in question is a 
true oo of the ori inal that the Bi ner is the custodian of 
the original. Thus, 1 A. true extra.ct oopy1 Sgd. ohn Smith, 
Capt. loth Inf. Com.d 1g., Co. A, 10th Int.,, would be sufficient, 
prima fa.cie, to authenticate a paper as a copy of an original 
company record of Compaey A, Tenth Infantry." {Underscoring 
supplied.) · 

.. 
The above quoted provisions of the Ma.nual, when read conjunotively, 

manifestly apply only to those official statements which have been preaernd 
in a public document of record and which were origin&lly recorded by a person 
having an official duty to know and record the facts or event• contained in 
such statements and the pron.so ma.king admissible in evidence an •official 
statement in writing ••• in _**• a. certifice.te" must be 10 limited. , A mere 
authenticating certificate stating., inter alia, that an extract copy of a 
certain record described in the certificate is a true copy ii obviously not 
in itself a p~blic doo~nt of record and thus the facts stated in such 
certificate have only the force and effect for which they were intended, 
that 11, authentica.tion. A4 illdioated in the mentioned proviaion1 of the 
Manual, the only duty of the authentioa.ting officer ii to pertor.m. the ad• 
miniltrative task of certifying that the extract in question 1a a true copy 
of the original reoord. (See al10 par. 43b, AR 345-400, 3 Jan. 1945.) 
Xheretore, in a prosecution for desertion or absence without leave wherein 
an extra.ct copy of a morning report hu been introduced in evidence to es
tablish the inoeption of acouaed' a absence without leave, only the extre.cted 
morning report· entrie1 may be employed to eatablish prim.a taoie proot ot 
such absence, the recital• in the authenticating certificate being merely 
1utficient to turniah prima tacie proof o.f proper authentication &nd euoh 
adminietrathe dete.ila as may be oollllected therewith, such as the plaoe ot 
submission of the monuzig report. 

The statement contai?led in the authenticating oertifice.te in the instant 
case to the effect that the ~tracted entries applied to accuaed cannot, 
therefore, be admitted in evidence on the theory tha.t suoh oertitioate waa 
a public document of record alld the.t such statement wu a record of a ft.ct 
appee.ri.Jlg thtrein. llbr ca.n it be oonaidered admiuible on the 'theory that 
it was but a eumme.ry of what aotually appeared on the morning report in 
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question. A certified copy must, in the absence ot 1tatutory authority 
to the contrary (see lut paragraph of par. 117a, eighth pan.graph ot par. 
129 and fit'th paragraph of par. 152a. J.CV. 1928), be a trane oription. 1A 
the literal te~, an exact duplication. of the original• .A. aezo• •'Wlll!lAJ'7 
of·the record by the cerittying officer 11 1D&dm111ibl• (Wigmore on Bn.denoe, 
3rd .Ed., ss. 2108,16781 In re Koatohr1•' Estate, 96 .Mont. 226. 29 P. (2d) 
829,836). MoreoTer, the statement in question clearly O&D.J1ot be.considered 
"a memorandum or record of any aot, tra.naaction, occurrezaoe or ennt, n 10 

as to be admislible in evidence w:ader the 10-called Federal 1hop book rule 
(se·e 28 u.s.c .. 695J CM 312023, Schirm.er). 

Consequently, the Board ot Renew holds that the extract copy of the 
morning report in question is incompetent to prov. prima fe.oie that aocueed 
was absent without leave on 9: February 1945 or on ~ 1peoifio da:te sub
sequent thereto. Although e.ccuaed admitted in hi• \U'l8worn 1tatement before 
the court that •he went. AWOL hom the Army and went hoae" and Nlll.ainecl 1D 
an absent without leave 1tatua for an uDdetermined tiae, the record of trial 
ia barren of a:ny evidence tending to 1how the duration _of such absence or 
the date of ita inoeption. Thia being 10, no inference of intent to deaert 
the urvioe may be drum from aooused'• unspecified period ot absence without 
leave. Furthermore, ain.oe the inception of such period m&y han been after 
19 January 1946, the date when the wartime auapenaion of the limitation on 
puni1hment tor the offense of absence without leave wu termi:a.ated with cer
tain exceptions not here :material, there is not 1uffioient eTidenoe remain
ing in the record ot trial from which we might determine the proper puniah• 
m.ent tor the admitted commi11ion ot thia ottenH by accused, ahould it be 
oonaidered a lesser included ottense ot that charged. 

The holding in CK 307181, Chriat. 1n·~•o tar aa it 1a inoond1tent with· 
the Tien expreued herein, should no longer be tollOW'ed u the law to be 
applied in cues of this nature. 

6. · For the reaeOJU stated, the Boa.rd of Review hold• the record of 
trial legally insufficient to aupport the i'indiziga of gull ty and the sentence. 

___{.._<m.....,Lea_-.......,)______ J\adge AAhooate___ ., 
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JAGK -· CK 318685 lat Im 

'WD. JA.GO, Wuhizigton 25. D. c. 

TOa Comma.ndiJlg General, Hea.dquartera Fourth Army, Fort Sam Houaton, i'e:u.a. 

1. In the oaae of Priva.te Jose M. Suataite (38144515), a.tta.ohed unu
signed, Enlisted Detaohment. 4006th Area Senice Unit, Station Complement. 
attention 1a invited to the foregoing holding by the Board of Review that 
the record of trial is legally insufficient to support the findings of guilty 
and the aentenoe, whioh holding is hereby approved. !or the reuona ata.ted. . 
in the holding by the Boa.rd of Revi• I recommend that the findings of guilt7 
a.nd. tbs sentence be vacated. 

2. When copies of the published order in this cue are forwarded to 
thia office they should be accompanied by the foregoing holding and thia 
indorae:ment. For oonvenienoe of reference. please place the file number 
of the record in bra.oketa at the end of the published order, u tollowu 

(CM 318685). 

... 
Incl THOMAS H. GREEN 
Record of trial Major General 

1'he J\dge Advocate General 
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1':AR DEPART.MENT (395)
In the Office of The Judge Advocate General 

Washington 25, D. C. 

J AGQ - CM 31&-704 

UNITED STATES ) Pi!:NINSULAR BASE SECTION 
) 

v. ) Trial by G.C.M., convened at 
) Leghorn, Italy, 3-9 September

Generai Prisoner HENRY T. ) 1946. To be hanged by the 
WHITESIDE (34222436), ) neck until dead. 
Detachment of Prisoners, ) 
6677 Disciplinary Training ) 
Company (Ovhd) and Private ) 
LEROY ROBISON (36388280), ) 
Company II A", 838th Engineer ) 
Aviation Battalion. ) 

OPINION of the BOARD OF REVIEW 
SCHEID, BOYIES and PARSONS, Judge Advocates 

1. The record of trial in the case of the soldien named above has 
been examined by the Board of Review, and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused were tried upon the following Charges and Specifica
tions: 

CHARGE I z Violation of the 92nd Article of War. 

Specification 2, In that Prlvate Leroy Robison, Company A, 838th 
Engineer Aviation Battalion, and Private Henry T. "Whiteside, 
detachment of prisoners, 6!177 Disciplinary Training Compaey 
(Ovhd), acting jointly, and in pursuance of a common intent, 
did, at or near Viareggio, Italy, on or about 2 December 1945, 
with malice aforethought, willfully, deliberately, feloniously, 
unlawfully-, and with premeditation kill one Major Lew.Ls B. 
Hildebrand, a human being, by\ shooting h:f:m with a pistol. 

\ 

CHARGE IIz Violation of the 96th Article of War. 

Specification: In that Private Leroy Robison, Company A, 838th 
Engineer Aviation Battalion, am Private Henry T. Whiteside, 
detachment of pr_isoners, 6677 Disciplinary Training Company 
(Ovhd), acting jointly, and in pursuance of a conmon intent, 

, did, at or near Viareggio, Italy, on or about 15 November 
1945, wrong.fully and unlawfully- conspire to commit_offenses 
against the United States, ¼ wit,, the wrong.t'ql disposition 
ot motor vehicles belonging to thj· United States and did 
therea.f'ter pursuant to such conspiracy at various times between 
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15 November 1945 and 2 December 1945, wrongfully .sell motor 
vehicles, the exact number of which ar& unknown, property be
longing to the United States. 

CHARGE III a Viola ti on of the 94th Arti~leJot W~r. 

Speoificationa In that Private.Leroy Robi•on, ompany A, 8,38th 
Engineer Aviation Battalion, and Private. eJ1J7 T. llhiteside 
detachment of ~riaoners, 6677.Diaciplinary Training C~mpany 
(Ovhd), .acting jointly, and in pursuance of a common intent, 
did, at or near Viareggio, Italy, o~ or about betwsen 15 
November 1945 and 1 December 1945, wrongfully.sell motor· • 
vehicles each of a value.J!Llexcess of fifty dollars ($50.00), 
property of the United St~tes furnished and intended·for the 
mili ta.ry aervice thereof •. · 

CHARGE ~a ~ion of the. 93rd Article of War. 

Specifioationa In that Private Henry T. Whiteside, detachment 
of prisoners, 6677 Disciplinary Training Company (0vhd), did, 
at or near Viareggio, Italy, on or about 28 Novsnber 1945, 
wrongfully and with intent to do him bodilv ha,rm, commit. an 
a,sa.plt u~i~roy Ro~ison with a danguQws /weapon, to wit;
a'. pistol.- ~lfull;r and feloniously pointing such pistol at 
the said ·1.er6y Rob.hon in a. threatening manner. 

I 

&ch accused pleaded not guilty to, and was found guilty of; the charg~• 
and .$pecificati ona, except th,.t only accused ·,,hi teside pleaded not guilty 
to and was_ found guilty of charge IV and its Specification. Evidence of 
one previous conviction· for violation of Article of War 61 was introduced. 
in the ca.se•of a.ccused Whiteaide and'evidence -of two previous convictions 
for violation of Articles of War 6l"a.nd 96 was introduced in ttlw cue of 

·a.caused Ro~ison.· Eacn accused was aentenced to be hanged by the neck until 
dead. The.reviewing authority approved the sentertces as to each accused 
and forwarded the record of trial _for action under Article of War .a. 

· 3. The evidence with respect to. Charge IV and ita Spe9ification showa 
that a.t 11100 Alli about thelast Sunday tn November 1945 acc~sed,Whiteaid• : 
and Robison had a violent diacussi~n Ezg.iah,which the witnesa (an 
Italian) did not understand (R. 126). When the witness·left the room to 
aumpion help. a.cous_ed ha~ his hand in his pock•t, a.nd upon her retur.n 
Whiteside was standing about five feet from Robison and had a. revolver 
pointed at him (R 127,.128). When another person iJepara.ted them, accused 
atill had the pistol pointed at Robison (R. l29, 130). · · -

- . . 
With .re11pect to Charges II and III and the Speoific&tions thereunder 

the evidence shows that in November 1945_ at Viareggio, Italy, both,accuaed 
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acting through a girl friend as interpreter asked the Fruzza brothers 
(Sergio and Edilio Fruzza) the name of a person lfho would buy some tires 
and a truck (R 22., 2.'.3., 24, 50). About the same time Mr. Capizzi heard both 
accused and an Italian girl talking to the Fruzza brothers about a truck 
(R. 143). Thereafter he saw both accused in an American type truck similar 
to a 6x6 u. S. Anny truck, but with a smaller White bumper on which the 
letters "P.B." -nre inscribed :in black (R 145, 146, 147). The fruzza 
brothers., Capizzi and both accused., with Robison driving went in the truck 
from Viareggio to Lido di Camaiore (R 52., 148). This vehicle was deacribed. 
by Sergio Fruzza as having ten wheels, canvas cover, a 'White star on the 
hood.,. ash colored, with the inscription .11P.B.S11 on the bumpers, and simi-
lar to a 6x6 u.s. A:t:my truck exhibited to him during the trial (R 55, 56, 57). 
At Lido di Camaiore they met some Italian civilians and proceeded into the 
countryside (R 149, 150); where accused sold the truck to .five Italians .fer 
70,000 Lire (R 27., .30., 5.3., 54., 55)., accused Vihiteside receiving the pu~ 
chase money (R 55). · 

From November 1945 to J apuary 1946, Mr. Camilli, an Italian., purchased . 
from both accused five or six trucks for which he paid 701 000 Lire each 
(R 224., 229). Each truck had the letters 11P .B .s11 on the front bumper and 
was similar to a 6x6 u.s• .Army truck observed by Mr. Camilli. in front of the 
courtroom (R 2Z7). He also identified Mr. Capbzi as the person llho was in
volved with accused in the sale of the trucks and llho, accompanied ·accused on 
the occasion of one sale (R 225). · 

Sergio Fruzza was present on three occasions Vihen accused sold ·trucks 
at Lido di Camaiore to the same five Italians for 701 000 Lire (R 59, 60, 61). 
The vehicles sold the second and third time by accused were the same ti.Pe 
vehicles as the one sold on the first occasion, and had a white star on the 
hood, an inscription "P.B.S11 on the bumper and the letters nu .s.A." f'ollowed 
by numbers on the sides of the hood (R 62., 64, 65). Six by. six US Army trucks 
have "U.S.A." and a War Department serial number on the hood, a white 5-
pointed star on top of closed vehicles and on both sides front and rel.r 
(R 11?). During the months of November 1945, the US Army did not sell 6x6 
trucks to individuals in Italy. They were sold by bills .Df sale to the 
Italian government or the .Allied Control Commission (R 117)•. All US Army 
markings were obliterated when the vehici.es were sold (R 118). 

The evidence heretofore swnmarized as to Charges II, rn, IV and their 
Specifications is exclusive of any testimony given by the witness Natalina 
Capurro relative to those offenses. 

The record of trial is very voluminous., consisting of .'.371 pages of' 
testimoey and num9rous exhibits, all of which, with the·exception of that 
sumnarized above,relates to the motion of accused for a.continuance and the 
.facts and circumstances sU1Tounding the actions of accused and Natalina 
Capurro on the night of December l-2i 1946., the night Major Hildebrand was 

http:vehici.es
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allegedly shot and killed by accused. The motion for a continuance 
was made and persistently -urged by the defense in order that the 
presence and testimony of certain witnesses, some of whan had been 
redeployed to the United States, or their depositions, might be se
cured and presented to the court. Both accused claimed alibis for 
then ight of December 1-2 and the testimony of the absent witnesses· 
was expected to relate solely to their alibis. In the view we take 
of the action of the court in refusing to grant the motion for the 
continuance, it is unnecessary to summarize the evidence pertaining 
to Charge I and its Specification in any more complete detail than 
is hereinafter set forth. 

4. The Board is of the opinion that the record of trial is le
gally sufficient to support the findings of guilty of Charges II, 
III and IV and the Specifications thereunder. 

The evidence establishes beyond question that on the night of 
1-2 December 1945 near Viareggio, Italy, Major Lewis B. Hild~brand, 
a white American Arny officer, was killed by gunshots. The only 
witness vlho claimed to have seen the shooting was a W0111an named 
Natalina Capurro. Her testimony was the only evidence adduced at 
the trial to connect the accused with the homicide. Without her 
testimony the finding of guilty of the murder charge cannot be 
sustained. If her testimony is believed then the·two accused are 
guilty of a brutal murder. On the other hand, if the te~timony 
proffered by the motion for continuance is believed then the accu.3ed, 
tvro coloreds,ldiers, could not have committed the murder because 
such proffered testimony would show that at the time Major Hildebrand 
was soot the accused Robison was in jail at Pisa, Italy, and the ac
cused Whiteside was on guard duty at his.camp some distance from the 
scene of the alleged murder. 

All the testimony shows that Major Hildebrand was shot to death 
the night of 1-2 December 1945. The charges were dated and sworn to 
5 August 1946; copies of the charges were served on the accused 22 
August 1946, and the charges were referred for trial 3 September 
1946 (ft 6); on the same date the court met and at the outset the 
defense counsel presented to the court 3 written motion 
in proper form for continuance of the case in behalf of both 
accused sworn to by each accused (R ?-13). Prosecution objected 
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to the continuance. Then the following proceedings Mre 
had: 

"President: I would like to ask the'def'ense 
counsel a question. Knowing the ldtnesses and 
testimony you have to present in defense of' this 
case, is it your opinion that, seeing these 
af'f'idavits, if these witnesses ore called, their 
evidence woul.d be of a cumulative nature ~? 

"Defense: It is, sir. 

"President: Is it yotµ" opinion that a failure 
to call the witnesses cited in the a.ff'idavits by 
Private Robison and General Prisoner 'Whiteside will 
in an:, way prejudice the case for. the accused? 

"Defense: No, sir. 

"President: Subject to objection by an:, member 
of' the court, the plea tor a continuance by Private 
Leroy Robison is denied.· 

•Subject to objection by arr:, member of' the court, 
the plea for a continuance of this case by General 
Prisoner Henr.r T. 'WhitAlside_ is denied." (R 14-15);

- . 

The trial proceeded and continued to 9 September 1946 (R 289) •. 
Th• prosecution rested (R 316). Thereupon the following proceed
uig• wre held: 

"Defense: The defense at this time would like to 
renew 1ta original motion tor a continuance or this case 
until the necessar,- material witnesses mentioned in the 
~-ti.davit.a of' the two accused, Robison and Whiteside, can 
be secured from the United states of' America. · 

5 
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. "Prosecution: Now, 1r the court please, before the court 
rules upon that motion, the prosecution asks leave of the court 
tor time to i;repare and tile a counter--:attidavit in support ot· 
the prosecution's contention that the motion should l,e denied and 
alaa the epportunity- to introduce to.this court evidence as to wey
it 1hould \le denied. 

President & The court would like to make inquiry into this 
request tor a continuance prior to an:, action at all. May I han 
the affidavits? 

"(Defense hand.ad. affidavits to the President.) 

"President: Will the accus~d Robison, in conjunction With bis 
counsel, answer a few questions tor the ceurt? In the atf'idaTit or 
the accused Rebison, he states· that •Due diligence has 'been used in 
an effort to procure theae witnessea. • Will the accused-

"Prosecu.tion: It the court pleaae, I don 1 t think n sheuld ask 
the accused Robison my questions unless he wants to take 1:JJe stand 
himself and have bis rig~ts explained. to him. 

"President: We will han his counsel ansnr? What effort, 
were made te precure these witnesses in the case ot Private Leroy-
Rebiaen? · 

"DetenH 1 1'ay' 1t please the court, cwnsel tor the defense · 
learned o~ the names or the Diggestmajority- et these witnesses 
on the morning th&t the attidavit was tilecl in this c~urt. Betore 
.ti.J.in& that affiliartt, counsel fer the accused endeawred te co:ntact 
the •rcanization.1 ot the people mentionod in the artiu.Tit of the 
accused Re•iaon. . At the tiae counsol fGr the accuse• made thi1 
1nqu1ey he ceuld ~ cet intermation· that the •iuest :aajoriv ot 
tha that arr,- reco:ra could •e found on had nen redeplqei to the 
United States. Counsel tor the accused then seoured troa those 
organizations the apprmm.ate dates of the redeployment ot the 
peeplA men.ti.med in the Aftidavit ot the accused Rohison. Yaey- ot 
the_names mentioned were incomplete, •Y that I mean there 1'aS only 
the first ·or the l.aat name. Ceunsal tor the accused o•tained the 

names et all the men lMloncinc to the mentioned orcanizationa who 
had last names or first names 111.milar to those mentioned and they 
had all •••n redeplqed. 

"Presidentz A.re art¥' et tho Witnesses requested under the 
jurisdiction of the appeintinc authoriv at th• present t:1:u1 
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"Defense: With the exception 0£ the one named on tbs ~
fidavit as Private Scott., for whom no record could" found 
other than he was one of' many Scotts released from the D.T.c., 
none of' the mentioned lfitnesses in that affidavit.,- the accused 
Robison are UDder the jurisdiction of the appo:lntinc authorit.;r 
of this ceurt. 

· "President: What date were the charges served on the ao-
CU8ed? · 

"Defense: I think the prosecutien can ansnr that question 
better than the detens.., as he sened them. 

"Prosecutions My recollaetion., •ir, is the 22nd. I will chHk 
and gin you the exact date. lt was the 22nd day .et August., 1946. 

"President i Te the knowled&e of the defense ceunsel, was 8'tJT 
effort made to locate any of these witnesses in any 'fra3' betwen 
the 22nd of August, the date on which ths charges were sel"'TN., ancl 
the fourth of Septemlter., when the trial was opened? 

11Defense: In so far as counsel tor the accused can state., to 
the best of his knnledie, he did loek tor the f•llorlni-named wit
nesses requested by the accused Robison in his a.ftidartt. prior t.e 
4 SeptemlMr 1946: 

PriTate La Calandra., of th~ 101st l(ili:tary Police., Capany B. 
Sergeant Bauer, of the 101st Military Police, Comp&BT Be 
Lieutenant G. H. Thompson., ef the 3.3.30 Q.M. Trucld.ng CoP81J1'• 
Private Hudson., of the 330th Q.M. Tru.ckinc c~.-
Private Weaver., of the 3331st Q.M. Truckini Cem~. 

11President: I am now refeITing to the ~f'idavit filed .y- Private 
Whiteside. Will the counsel or PriTate Whiteside explain to the 
court what efforts were made to procure these witnesses ter the ae
cuaed •etnen the 22nd. o:f August and the 4th ot S.pteuer. 

"Defenses The same thine that counsel for the accused has 
stated in so far as the accused Ro'bismi1s affidaTit pertains to the 
affidavit or the accused Whiteside. __ Many- of the witnesses named in 
this ~fidartt, mean:inc the ~fidavit of the accWJed Whiteside., nre 
un.knnn to counsel -ror the accused mtil the mornin& ef the trial., 
4 Septa.Hr 1946. At that time., counsel for the accused Whiteside 
made the same ef:forts that he mad.a for the witnesses in the af'f'i
daTit of the accused Robison and met lfi.th the same results. Prior t.e 
4 Septem.Nr 1946,. -er.tort was made to locate the followinc witnesses 
named. in the affidaTit of the accused 'Whiteside? 

7 
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"Lieutenant Dupress, of the 3.331 Q.M. Truck Company, who had 
been redeployed. 

"Sergeant Sam, whose name was Sergeant SamU8l B. Samuels, 
·or the 33.31 Q.M. Truck Company, llho ,ras transferred t<> the 248th 
Quarte:master Battalion in Naples and redeplo;red therefrom. 

"Sergeant Pearson, rL the 3331st Q.l(. Truck Company, llho ,ru 
redeployed to the United States in Deoemliler 1945• 

. . . 

"Private Coleman, of the .3331 Q.M. Truck Company, 'Who was 
redeployed to the United States 15 February- 1946. 

"President I To the knc,wled:e or the defense ceunsel, are an:r . 
of the w.i.tnesses listed by the accused Whiteside under the juris
diction of the appointing authority? 

"De.tense I To the best of the defense counsel's lm01rledce, 
none of the witnesses stated in the affidavits of the two accused, 
Whiteside and Robison, are under the jurisdiction et the appoint-
inc authority o.f this court. 

"Presidents Counsel .fer the detense has previously stated 
that it was his opinion that expected testimOllY' from 11itnesH1 
listed on ltoth the affidavits of the accused 'Whiteside and the 
accused Robison 110Uld be cumulative 1n nature. Hu aey-thing taken 
place which makes him chanc~ his opinion? 

"Defense I Counsel for the accused still maintains the 
original •pinion that was expressed previously 19;y counsel fer the 
accused that any testimony that can •• offered that 11111 " ot 
material and relevant benefit to the aocm.aed. :In. this case colling 
tro:a the witnesses the accused desire to secure from the United 
States 1lill 'be emulative erldenoe. 

"President: As a result of his search tor witnesses and the 
identification i;y name, serial numher, and residence ot llitnesses 
as presented on the affidavita i;y the accused, dees a, ,msel .fo_r the 
accused believe that there is a reasona•le prospect of o1ata:1n:1ng 
the attendance of the aDsent witnesses at this trial? 

"Defenses With the names as stated on the affidavits o.f tha 
two accused in this ~ase, counsel for the accused feels that he 
would De unaale to find any •f those witnesses. 

"President: Su.ject to ebjeotion-

11Prosecut1ona If the court please, are you coinc to rule on 
the motion? I 1"01l.ld like leave to file an affidavit for this 
record, if the court pleaH. 

8 
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"President: How long will it talce? 

"Prosecution: A few minutes. 

11President: The court will recess for 20 minutes 'While the 
. prosecution prepares an affidavit. 

•(The court took a twenty-minute recess.} 

"President: The court will cGme tQ order. 

"Prosecution: May the record show that all the members of the 
court sworn to try this case are present, the two accused are 
present, the trial judge advocate and the assistant trial judge 
advocate are present, the defense counsel and the three assistant 
defense counsel are present, the reporter is present, the inter
preter is present, and may I admonish all of us ttiat we are still 
tlllder oath. · 

"President: I would like to 11.sk·the defense counsel a ceuple 
more questions. Ret:m-dine; these witnesses listed en the affi
davits, to you.":" knowledge have either of the accused ever confer
red with my ef the witnesses listed to determine 1'hat their ex
pected testimony auld be? 

"Defense I To the knowledge of counsel for the accused, neither 
of them have talked to the witnesses named in the affidarlts suit
mitted before this court •Y both accused. 

11P.resident: Is it your opinion that the accused merely assume 
that the witnesses cited will testify as sh019D in the t110 affi
davits,or can yn state an opinion on tha~? 

11Detense: !t is the opi."lion of 01nmsel fer the accused, and 
hia opinion solely, that the two accused in this case, in so far 
as their co~sel knows or has s:ay knowledce ot, have never talked 
to any of the witnesses, and the testimony as stated in the affi
davits is stated on an assumption and not on actual tacts. Tb.11 
I ,rant recorded as the opinion of the.counsel fer tbs accused, 
since he has been appointee. along with the assistant counsellers · 
tor the accused to iefen4 them in this case. 

11Presidentz That is your opiniGn as counsel for the two ac
cused? 
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nPresident: Have you found from official records or 6ther 
sources what disposition the Army has made of the listed witnes

- sea as a result of the redeployment progrm? 

DDefense: May- I han just a moment, sir? · 

"President: Yes. 

·•Defense: Counsel for the accused contacted the G-1 sec
tion of this headquarters and secured as near:cy as possi•le the 
approximate dates or the months in which the witnesses stated in 
the affidaTits of the two accused were redeployed to the United 
States, and begs permission of the court to read into the record 
ldlat counsel for the accused found upon investication. 

•President: The permission is granted. 

"Defense: Private La Cslandra, the 101st Military Police, 
redeployed in Fe'bruary 1946. 

"Serceant Bauer, .,f the lDlat Military Police., redeployed 
Februar., 1946. 

"Lieutenant G. H. Thompson, cf the 3330 Q.M. Truck Company., 
redeployed February 1946. -

•Charles Thompson, of the 3330 Q.M. Truck Company, redeployed 
June 1946. 

•Isaac Hudson, of the 3330 Q.M. Truck Company, redeployed Juno 
1946. · . 

"Private_ Van Dyke, of the 3330 Q.M. Truck Company, no record ot 
thia man ever having 'been in that organization. 

"Rc.ert JoD,••, 3330 Q.M. Truck Company, redeployed December 
1945. -. . 

"Fred (fu11: name unkn01m), 3330 Q.M. Truck Cempany, no record 
of any man with the name of Fred havinc been in that or,;anization. 

_ "Moffitt, Emmet, transferred to the 248th Q.M. Battalion 
£ran the 3330 Q.M. Truck Company and rejeployed to the United 
States in January of 1946. 

nLieutenant Dupress, 3331 Q.M. Truck Company, redeployed June 
1946. 
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"Sergeant Pearson, 1st Sergeant 3331 Q.M. Truck Company,
redeployed December 1945. 

"Private Coleman, 333lQ.M. Truck Company, redeployed January
1946. 

"Sergeant Sam, real name Sergeant Samuel B. Samuels, rede-
ployed 15 Februa::cy 1946. · 

"Singleton, Steve, 480th Port Battalion, redeployed 8 August 
1946. · 

"Lonnie Hall, 480th Port Battalion, redeployed 27 July 1946. 

"Sergeant Wade, 3331 Q.M. Truck Company, redeployed ~011maer 
1945. -

"Private Weaver, 3331 Q.M. Truck Company, redaployed November 
1945. 

"Lt Colonel Adams, CoJll]landant of the 49th Group, Decemller 1945, 
redeployed February 1946. 

"President: Has the prosecution any questions? 

"Proseoution: If the court please, the prosecution at this time 
asks leave to file an affidaTit in eppcsi!ion to the affidavits 
filed by the two accusec in this case. 

1!Atghorn, Itaq 

9 September 1946. 

AFFlDAVIT 

"Comes nowibnald c. Young, Captain, CllC, AUS, ASN 0-1588391, 
and in answer to the af.t'idavits of. General Prisoner Henry T. 'White
side and Private Leroy Robison, admits, denies, and alleges: 

"That he is the trial judge advocate in the case of United 
States vs. General Prisoner Henry T. Whiteside and Private Leroy 
Robison. 

"That at no -time has request been made te him by either of the 
adcused in said case or their counsel or any. other person te produce 
in Court the ntnesses listed in said affidavits. 

11 



II
Denies that any diligence has 'been used by the accused 

or their counsel or anyone else to locate said witnesses and pro
duce them in Court for the trial of said case. 

" That he is informed and 'believes, and on such information 
and belier, alleges _that the 3331st Quartermaster Truck Company 
and the 110th Quartennaster Battalion, both organizations of the 
United States Army, have been deactivQted. 

"That he is informed, and believes, and upon such infomation 
and belief alleges that any evidence and/or testimoey that could 
be produced by said witnesses listed in said affidavits are solely 
CAJ!lulative in nature. 

"That he is informed and believes, and therefore alleges, that 
the majority of the witnesses listed in said affidavits have been 
redeployed to the United States and are no longer under the juris
diction of the appointing authority in this case. 

(Signed) Donald c. Yo-.mg, Capt,QMJ 
. DONA.ID C. YOUNG, Captain,(~MC 

Subscribed and sworn to before me this 9th day of Septemher 1946. 

(Signed) G.D. Constanz, 
G.D. CONSTANZ, 1st Lt. FA, 
Actg Asst Adjutant General. 111_ 

(R 317-.32.'.3) • 

The prosecution seriously objected to the continuance (R ,'.323-324) 
after 'Which the following proceedings were had: 

"Defense & Before ruling en this, the at'fidavits as presented 
to this court by the two accused in this case meet all of the re
quirements of the law as read .,- the prosecution. 

"As far as tha due diligence is concerned, counsel :tor the_ 
accused exercised as much due diligence as could be expected ot 
a reasonable man upon the receipt of such short notice ot the 
names of these people. 

"Further, the investigation in this case was actually not 
'begun until April 1946 and ccntinued through the months of June 
and July. All of the people llho have been· redsployed, with the 
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exception o! a fn, •re redeployed prior to any notice beinc · 
sernd upon the accused in this case whatsoever that they wre 
under suspicion or investigation. · 

"We su.lllit the motion as it 11. 

"Prosecutien: May Isa:, for the record I don't want the 
court to get the idea ,.that I have clailled that since counsel 
for the accused has learned the names ·or· these witnesses the 
morning the trial started or that I infer that counsel has not 
lMen extremeq diligent in teying to defend this case, ddnc 
ever;rthing he can for his clients, but the point I am try-inc to 
make is that the tn accused waited witil the m omi.ng of the 
trial t. make the request fer a c,n~inuarice ltecause ·ot these 
witnessea. 

"New, there is another point to tako into consideration here, 
if the co~ please. The c~urt can't take jmicial notice ot it, 
ltut &8 a 1111.tter et fact ft all know that the . OTerwhelminc majori"'7 

·· •f the men redeployed. to the United States are discharged. There 
is a serious douat in rq mind if the process ot this court can 
reach a United States civilian. There is a eerious deuat 1n _,. 
mind it the proceas et a:ny court in ·the United States can reach 

· an Anerican civilian and force him to come to Italy to testifT 
1a a milltary trial. · 

•I will.1uamit the mot.ion to the court fR a rulinc• 

"President& Han yeu anything else for the defense? 

"Def8l28e: No. 

~Presidmt: Su'bjeot to oltjection DY' ~ meuer of the cwrt, 
the metion fer a continuance on the part ot the defense at this 
ti.lie is .denied.• (R 324-325). 

The defGSe then intNduced in nidanc• an ent.r;r ~de 1n a •o•k 
411?'1nc the recu]Ar course .ot ltusineH at the pelice 1tation at Pisa I~, 
indioatinc that accued Lerq Ro•iaon was on l Decalber 1946 arrested DT 
Print. La Calandra •Ti.us 0300. Charcez AltHnce wit.bout lean, re
sia\in& arrest; clisposit.ion: 1,o•ked and held.•. The rece>rd t-.trther indi
cated that Robison was released to J. H. Thompson { R ,328). On Saturdq 
ni&h,t l DecemNr 1945, Captain »::Leed recdnd a call .from the Pisa Police 
St:,.tien that they- wre hol.db.l three ot his m.•n, named Thompson, Bush and 
Joua1 · lie t.old th.. to held. theH men until Mondq 3 December. On Sunda;y 
2 Decb1ter he inatruct.d Lieutenant Georc• H. Thom.pscm to pick up these 
men·cm JloDdq (R 331-333). Stat! Sergeant B01aan was cempan;y clerk Gt 
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3330 Q.M. Truck Compaey commanded 'by- Captain McLeod. Bowman was .in the 
orderq room o:f' his company on Monday morning 3 December. .Aoout 10 •' clock 
of that morning Lieutenant George Thoapson breuiht in t1r0 men he had just 
picked up from the police station one ot llbom was accused Leroy Ro•i•on. 
Lieutenant Thompson called the 3331st to pick up RG'biaon. Lieutenant 
'l'hoapson released Roltison to· a represent.atiTe ot the 3331st Quar1;ermaster 
Truck Comp~ (R 34.3-347). It was the practice tor an officer ot one · 
CClllp&ny to pick: up men f'rcn another compaey- when they nre in jail and 
Dring them back to the b~ttalion (R 349); 

Sergeant Georce Bacle;r was a m8l1Hr ot the 3331st Quartermaster Truck 
Comp&ny" d.urinc Deceruer 1945. Ho laiow accused Whiteside. He testified to 
circumstances indicatinc Whiteside may have been on guard duty- the .first 
tn day• et Decemger. He remeuers an incidont wherein Whi toside claimed 
he al.tempted to stop a nhicle f'rom learlnc the area and Lieu~nant Colonel 
Adams came out to investigate (R 35o,;.351). In her sworn statement ot 5 
April 1945 (PNa. Ex. 16) Natalina Capurro said that at alMut 2100 hours on 
l ~oemNr 1945 she 1r111t to the A:nerican •&r to meet Whiteside., that she 
aalcecl Robison altout Whiteside and Robison told her that lfhiteside was on 
guard daV at the camp "therefore it was ia:possi'ble tor him to come to the 
appointment". · 

From the torecoinc it is clear that the issue botnon the prosecution 
and the defense is sharp and pointed. Prosecution assorts the accused 
:murdeNd llajor Hildearand the n-icht of 1-.2 Decemaer 1945. R-,bilon assert.a 
he was 1n jail at Pisa at the time or the alleged murder. Whitesicl6 asserts 
he wu 1n canp. Both aooused aabd tor a continuance in order that they
~ht ban time te Hcure naaecl witnesses to esta°Dlish their alli. Thia 
the coun denied., found both accused. cuilt.r ot murder andmntenced th•11 "To 
H ha.need h7 the neck mtil dead•. 

The pesition taken_.,-·th• trial JOO&• adncate is revealed in tho 
.tellning parqrapi quoted f'rom llis &rg'Ulll~nt in opposition to the contin
wmce1 

•r ldll say, from a practical standjH,int, that it these men 
whoso namee appear in the attidaTit.l wre redeployea te the 
United States it will l,e neceHary not enly te locate thea 'but to 
e~ap counsel in the United States to go before the Federal court 
and han IU9pNn&H issued. The prosecution has worked hard on 
this case, preparing a case of murder acainat these two accused. 
The proaecutim fHll that it has nidence now te conTict these 'tW9 
aecued, •ut, f'ra.nlcq epeakiJl&, tho •ulk ot the testilaODy' that 
n are to presont to this court will come f'rom the mwtbs ot 
Jtalian witneHH• Yeu know tha.t if it takes three to tour months, 
which 'Ule continuance will haTe to u cranted tor to 'bring these 
witnoasea, after they are located, over to the Italian Theater to 
teatit,r in this case, we might just as nll mon this court to 
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dismiss this case ri£ht now, because the prosecution won•t. 
have ait7 testimony, after three or four months, .trem the 
moutha of these Italian witnesses. Ttat is the practical aide 
of it.•· (R 14). 

The trial judge advocate eTidently had in mind the Ital1an witness 
Natalina Capurro on lfhose testi:m.oIJ1' the prosecution's case muat atand Ol" 
faU. i'be eTidence sought Di defense to establish the alilti nuld alse 
have had the effect of impeaching Natalina and her testimo~• .A ltrie.t 
discussion of Natalina {or Lina as she is called) and-her testimo~ 1a 
1n order. 

Li.La did not disclose to an;rone her lmnledce of the alleged murder 
mitil three months after it occUITed. In April 1945 Lina was apprehended 
in GenQa and was taken to Leghorn. She made thres separate sworn state
ments lte.fore C.I.D. &&ents, the first 'being dated 5 April 1945 {Pro1. Ix. 
16), the second dated 23 April 1945 -(Def. Ex. B) and the third dated 11 
June 1946 {Def'. Ex. C). An examination of these statements and her · 
testimony at the trial reveal.a tha tollning: 

•During the month of July' 1945 I mOYed from Genoa to 
Viareggio 101ere, as some girl friends et mine ha.ti told me, there 
nre many American soldiers and, therefore, the chance tor u te 
make a lGt of money exercis!nc prostituti_on. Later on, in thia 
tom, in the Bar Paradiao which I uaed to frequent, I met an 
American colored soldier named Ousiarge {meaning accused · 
Wiiiteside). I became his girl friend and he started cOJlling te 
my house where he spent. allllost ·au nights -" (Def. Ex. C). 

While on the stand Lina testified in part as follows (R 210), 

•Q. Were you in love with the accused Whites~e? 
"A. Yes. 

"Q. About how much money each enning did Wirl.teside give you?
11 A. It depended.~ Scmetilus 5,000 and sometimes 6,000•

• 
"Q. Sometimes 5,000 and 11ometimta- 6,000 what? 
"A. Lire. 6000 lire• 

"Q. That was rrl.&ht:q'? 
•.A. !'es.• 

Lina further testified (R 256-257): 
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•Q. How much money did the accused Whiteside giTe you durinc 
the time yeu lived with him? 

"A. The sum I do not kncnr. I know that he gave me i'iTe or six 
thousand lire every morning, and he also bc,ught me a .fur 
coat for 351 000 lire.a 

One lire was of the valui of' one cent ( R 257). There.tore, 6,000 
lire were o.t the value ot $60.oo and 351 000 lire were of the value of 
$350.00. 

Lina further testified (R 235) as follows: 

"Q;. How did you meet the accused Whiteside., under 'What cir-
cumstances? · 

"A. I met hiJa at the American Bar. 

"Q. Did someone introduce you to him or just hC11r did you come 
to meet hint? 

"A. I was drunk the night I met him." 
Lina :further testified (R 258) as follows: 

0 Questions my the Prosecutioni 

0 Q. You testified this morning that you were afraid of the ac-
cused Whiteside; is that correct? . . 

0 A. Yes. 

11Q. You also testified that on Christmas Day o.t 1945 in·the Red 
Cross at Leghorn here he beat you; is that true? 

11 .A. Yes. 

"Q. Upon llhat.part o:r yo'lll" eocly did he beat you? 
"A. On the face and here (indicating r~ght ann). 

"Q. Now, I notice on your right eye., or I should say en your 
right cheekbone, just below your right eye, there_ 1a a dis
coloration. Can you tell the court the cause ot that die- · 
coloration? Ans1'9r yes or no. · 

"A. Yes. 

•Q. · What was the cause of it? 
•A. He fomd me dancing with another soldier. He had come out 

of jail on the 24th o.t December. 

"Q. Now, you sqy he found you dancing with someone else. Te 'Whom 
are you referring aa 'he'? 

"A. To Whiteside. 
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11 Q. One of the accused in this case? 
"A. Yes. 

"Q. Do you have any other discolorations on your Dody?.
"A. No. 

"Q. You indicated a while ago your right arm. Where on your 
right am did he strike yeu?

"A. Here and here (indicating). 

Prosecution: Indicating the right arm, near the elllow1 and. 
the right cheekbone, just belO'!" the right eye. 

"Q. After the soldier waE. killed that night, your testimony 1a 
that you and Whiteside and Ro'bison returned to your home; is 
that correct? · 

"A. Yes•. 

"Q. And that you went into your house and retired; is that cottect? 
"A. Yes, I called to Gino so that _he could sell the vehicle. 

"Q. And you retired? 
"A. Yes, I remai:led at home. 

And your test:Lmoey is further that Robison and Whiteside and 
this 'boy Gino you refer to returned to your home between tour 
and tive •'cbck in the aorning; is that coITect? 

"A• Yes•
• 
"Q. And that Whiteside went to 'bed with you, and Robison went to 

bed· on the divm in the living roem; is that true? • 
"A. Yes. 

•Q. Now, that morning, at about eight o 1 clock or thereailouts, · 
did any member of the household, your home, come inte th• 
bedroom llhich was lMing occupied by you and 'White&ide? 

11.l. Yes. 

"Q. Whe? 
"A. Mrs. Tere,a, the e1mel.' ot the house. 

"Q. Were you and Whiteside in one lied, or was there more than one 
bed in that roem? 

"A. No,'in the same bed.• (R 258-259). 

* * * 
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"Q. 'What time did you and Whiteside and Robison return to your 
home after the .American aoldier was shot? 

"A. I awakened Gino at tlro-thirty, as soon as ft got home. I 
don't lmow what hour it was. One is net looking every 
moment at the clock. 

"Q• But that 1la8 the mo.mine et the 2ni of De-,tmber, l945J 1a 
that correct? 

"A. Yea. 

"Q. And then 'Whiteside and Robison and Gino left on the truck; 
is that correct? 

•A. Yes, they went ~way in the truck, yes. 

•Q. And 'Whiteside and Robison and Gino returned to your Jlome 
about what time? 

"A. Four or five in the morning.
- . 

"Q. The momin(_ of the 2nd of DeceJUer, 1945J is ~at true? 
"A. Yes. 

"Q. You testified at just about the close at yCJOr cross-examina
tion that the accused. Robison and 1Vhiteside stqed at yeur 
house tor a period of about five days af'ter the 2nd ef De
cember 1945. Do y~ recall your testimony in that regard? 

Yes. 

"Q. Now, did they at arr., tillle during that fiTe-day- period leave 
your house? · 

Sametimes they would meet at heme, sanetimes eu'\1 •ut alwa;ya 
in 'lllY' cempany. 

"Q• Both durinc the day and ~ht? 
. "A. No, not at night. We would not co out. We would return home 

aaout eleven, eleven-thirty. 

•Q. 
"A. 

In the evening, or in the morning? 
rn· the even1nc.• {R 261). 

The swom statements and testiaany of Lina are replete with centra
dictions., inconsiatencies and hig~ remote pt"o'baklilities. To point out 
all of them would lte a laltorioua and useless task. ~ a few will be 
mentioned. With reference to the night et 1-2 December 1945 she said that 
accused Robison while the7 were in the 'bar told her that accused 'Whiteside 
cou1d not keep hb appointment ucauae he was on guard duty" ·at camp so she 
went hana w:L th a soldier 1'y' the name of Andrea. She contradicts this 1'y' 
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saying that she did not go home with Jindrea but went home with accused 
Whiteside. In her statement of 5 April 1946, she accused Robison and 
Andrea of committing the crime and Robison as the one who fired the 
shots that killed Major Hildebrand (Pros. Ex. 15-16). In her stat;ement 
of 23 April 1946 she stated Robison and 'Vlhi teside comztltted the offense, 
Robison £iring the shots (Def. Ex. B). She admitted she had falsi-

• fied her statement of 5 April 1946, as to Andrea, "Because I liked . 
Whiteside, am then I thought I was pregnant". Finally~ in her state
ment of 11 June 1946 (Def. Ex. D) and in her testimony at the trial she 
oontradicts both of her previous statements and accusal'! Whiteside of 
firing 1*1e shots that.; killed Major Hildebrand. 
fied (R 200) as follows: . · 

On the trial she testi-

"Questions by the Prosecution: 

"Q. Getting back to the shooting for a moment, how many 
m,apons were used to shoot the soldier in the jeep that 
evening-? 

11A. One, only. 

"Q. Who had that weapon?
"A. Whiteside. 

"Q. One of the accused in this case? 
"A. Yes. 

11 Q. Did the accused Robison have ~ weapon or any kind? 
"A. No. 11 

Lina's explanation as to how she happened :t>o be the only eyewitness 
to the shooting of Major Hildebrand is so highly improbable as to border 
on being fantastic. According to her story the-two accused harbored, ill 
will toward the Major because of bad treatment they had received at his 
hands while they were prisoners in a D-.T.C. of 1'hich the Major was Execu
tive officer; thah on the night of the -shooting accused Robison learned 
that the Major was visiting in the home of ai Italian girl situated not 
very far from where Lina lived; th~t Robison came to her house about 1:30 
A.M. 2 December 1945 and got Whiteside out of bed and that both accused . 
hUITiedly left her house armed with an Army pistol with the intent of 
killing him as he le.ft the house of his Italian girl friend (De£. Ex. B); 
that shortly after the accused left her house they returned and 'Whiteside 
entered her house and ordered her to come and go with hiI4 to camp; that 
she left her house with Whiteside finding Robison in front waiting for 
them in a Government truck; that she and Whiteside got in the truck with 
Robison and drove to a spot near the home of the Italian girl friend where 

19 



(414) 

they met the·Major driving toward them in his jeep that the accused 
got out of the truck and engaged the Major in an argument during which 
Whiteside shot the Major; this occurred about 2 A.M. 2 December 1945; 
the headlights were on, she remained in the truck and witnessed the . 
shooting, after llhich the accused got back in the truck and all three 
returned to her house (R 173-199). The accused told her that if she 
ever told anyone they would cut her throat. She played no part in the 
shooting except to sit in thtt truck and witness the shooting which she 
said was done by Whiteside. There is nothing in the record to explain 
what could have motivated the two accused to take Li.ha along with them 
and give her an opportunity while seated in the truck to witness the 
ensuing events. · 

Such testimony from a witness whose character has been thor-
oughly self-impeached does not justify the Governnent in convict:lng 
the accused as· herein accomplished and in sentencing them to death by 
hanging, without allowing them every reasonab:18 opportunity to prepare 
and present their defense. Certain practical difficulties may hava been 
involved and there is no place in the Arne rican system of justice for 
the consideration of ·mere practical difficulties where liberty and 
lives are at stake. In this connection the court was apparent:cy- infiu
enced by the argument of the trial judge advocate, especialzy- that 
part wherein he said: 

"You know that if it takes three to four months, which 
the continuance will have to be granted for to bring these· 
witnesses, after they are located, over to the Italian 
Theater to testify :l.n this case, we might as well move this 
court to dismiss this case right now, because the prosecu
tion wont have any testimony, after three or four months, 
.from the mouths of these Italian witnesses. This is the 
practical side or it." 

Likewise it is apparent that the court was :1.nnuenced by the court's 
011n improper query addressed to the defense· counsel 11Is it your opin-

. ion that a failure to call the witnesses cited in the affidavits - will 
in any- way prejudice the case £or the accused", which was . answered in 
the negative. The court itself was by law charged with the duty ot 
judicially determining the_ question. 

' It is unnecessary to speculate whether or not the witnesses requested 
would testify' as indicated or what additional evidence or materials, per
tain:l.ng either to the facts or to the law, may have been acquired for use 
in defending the accused had t.~e requested continuance been granted. 
Suffice it to say that there was definite indication or possible evid,nce 
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or a quantity and quality., which., if the court chose to believe it., 
would raise serious doubt as to the guilt or accused, or cou.pletezy 
abeolve them of s:rry implication in the commission of., or participation 
in the crime or murder. In CM 268281., Bingham., et al• ., 44 BR 271., Z76., 
the Board of Review held: 

"The Board ot Review is of the opinion that, under th~ 
circumstances of this case, the failure 9f the court to grant 
the requested continuance was an abuse of its discretion., 
which injuriouszy affected the substantial rights of the ac
cused. As was said in CM 126651, 'The question of a contin
uance is one for the sound discretion of the court. It is be
lieved, how,ver, that 'When it is apparent from the record that 
the court has abused its disc~etion, the conviction should be 
held illegal.'" 

The record of trial clearzy shol'IS that the substantial rights of the 
acousad were injuriouszy affected, and the Board of Review is of the 
opinion that the court abused its discretion in denying the motion for 
continuance• 

Inasmuch as the motion was directed solezy to Charge I and its 
Specification and as the expected testimoey of the absent witnesses W'OUld 
have been relevant to that offense alone, the Board or Review is of the 
opinion that the abuse of discretion on the part of the court cannot be 
said to have affected in any ,:ray the ·substantial rights of accu:Jed with 
respect to the other charges and specifications. The evidence offered 
by the prosecution in support of them is full, complete and ovenmelming. 
Indeed, it was not cootradicted in any manner other than by the denial 
of accused contained. in their pleas of not guilty-. 

s. The maximum confinement provided by Title 18., USC.A., section 881 . 

for the offer.sea alleged in Charge II and its Specification is two ye.r a. 
The maxi.mm punishment prescribed by paragraph 104c, MCM, 1928, £or the 
offenses stated in the Specification of Charge IIIis dishonorable dis
charge, total forfeitures and confinement at hard labor for five years, 
and tor the o.ffense set forth in the Specification of .Charge IV, dishonor
able discharge., total forfeitures and confinement at hard labor for 
five years. · 

Confinement in a penitentiary is authorized by .Article of War 42 
upon conviction 0£ the o.f.f'enses set forth in the Specifications ot 
Charge II, III and IV as o.f.f'enses of a civil nature punishable by con
finement for more than one year by the statutes o: the United States and 
tb9 law of the District of Columbia. 
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6. The acc•sed 'Wldteside is 30 y-ean el«. He has••• prnioual;r 
cenTictff .,- eeurts-t1.a.rtial for tile •£tenses ot assault w1tb. intent 
to do ltodi~ ham with a pistol and absence without lean. He has two 
obilian conTictioas tor aurclary aad. one far liquor law Ti.elations. 

The accused Roiiaa is 27 T9ars ot ace and ha1 prniews colffie
tions ~ courts-martial ter aasace wit.ant lean, JU.la:pprepriatia •f · 
a Gonrm.ut nhicle, ro\>l:lery, assault with utat te ao 'lni~ aa:nn 
and. w1lltul ciisoDedienee •f the lawtul order or a noncommissioned etfi
cer. 

7.. The oourt was leca~ constituted uli kad jvisdictioa •t tae 
penens ad the suject matter. Except as n.oted abon, no error, in
jurioualy atfec~ the rich,ts of the accused wre ccmitte« duri.Jic the 
trial. The Board of Renn is ef the epinio:a that the record of trial 
11 lecalq insut'ficiellt te npport the f'iadincs of cuilty •f Charp I 
anci it• Speciticat.icmJ lecal.l,7 suffieiat te support all other finciin&• 
of pilv and sentences to dishonorable d.1.scbarce, forteiture of all 'P&3' 
anti allowances due or to ltecuna due and con!inemant at hard la'lor, fer 
tnln )"8&H as to Whiteside and fer snen years as to Robison. 

, Judce .AdTocate 
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J.AGQ - CM 318704 1st Ind 

YID, JAGO, Washington 25, D. c. 
MAR 13 i§41

TO: The Under Secretary of War 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
General Prisoner Henry T. "Whiteside (34222436), Detachment of Prisoners, 
6677 Disciplinary Training Company (Ovhd) and Private Leroy Robison 
(36388280), Company "A", 838th Engineer Aviation Battalion; 

2. Upon trial by general court-martial the accused were found guilty· 
of murder, in violation of Article of War 92; of unlawful conspiracy to 
sell property of the United States, in violation of Article of Vfar 96; and 
of unlawfully selling motor vehicles belonging to the United States, in· 
violation of Article of War 94. Accused Whiteside was also convicted of 
assault with intent to dG bodily harm with a dangerous weapon, in violation 
of Article of Viar 93. Each accused was senteced to be hanged by the neck 
until dead. The reviewing authority approved the sentences and forwarded 
the record of trial far action under Article of War 48. 

3. The Board of Review is of the opinion that the record of trial 
~s legally insufficient to_ support the findings of guilty of Charge I and 
the specification thereunder; and is legally sufficient to support all 
other findings of guilty and sentences to disho~orable discharge, forfeit
ure of all pay and allowances due or to become due and confinement at hard. 
labor, for 12 years as to Whiteside and for seven years as to Robison. 
I concur in that opinion and recommend t.hat the findings of guilty of 
Charge I and its specification be disapproved and that the sentences be 
commuted to dishonorable discharge, forfeiture of all-pay and allowances , 
due or to become due, and confinement at hard labor, for twelve years in 
the case of fihiteside md for seven years in the case of Robison; that the 
sentences, as thus commuted, be confinned and carried into execution, and 
that the United States Penitentiary, Lewisburg, Pennsylvania, be designated 
as the place of confinement. 

4. Consideration has been given to a telegram from Mr. Franklin H. 
Williams, NAACP, New York City, dated January 22, 1947, requesting careful 
review of ~e record and clemency on behalf of accused. 

5. Inclosed are~ draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the going reco.lllll.endation hould such 
action meet with q:i proval. 

4 Incls 
1. Record of Trial 
2. Dft ltr for sig IBW THOM.~ H. GREEN 
3. Form· of Exec. action 1,:'.ajor General 

--~~--!tl!~~~-~~~~-!L~~L42£____!E2_Judge Advocate General 
( G.C.M.o. 120, 2 Apr11'1947). 23 
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