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YfAR DEPA.RTME:NT 
Anrf',/ Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN CM .'.313009 

WESTERN BASE SECTION 
UNITED STATES ) UNITED STATES FCRCES, EUROPEAN THEATER 

) 
v. ) Trial by G.C.M., convened at Marseille, 

) France, 27 February 1946. Dishonorable 
Private FRANK J. KASPRZYK ) discharge and confinement for one (l) · 
(.'.31137072), Company A, ) year. Discipl.i.nary Barracks. 
First Staging Area Battalion. ) 

HOLDI M} by the BOARD OF REVTh1'f 

BAUGHN, 0 1CON1JOR and O'HARA, Judge Advocates 


1. The Board of Review has examined the record o.f trial in the case 
of the soldier named above. 

2. The accused was tried on re-hearing upon the .following Charge 
and Specifications: 

CHARGE: Violation.of the 94th Article of War. 

Specification l: In that Private Frank J. Kasprzyk, Company A, 
First Staging Area Battalion., u. s. Army (then of the .'.36.'.3.'.3d 
Quartermaster Truck Company., APO 772, u. s. Army), did, in 
conjunction with Private First Class Earl B. Davis, at 
Marseille, France, on or about 28 April 1945, feloniously 
take, steal., and carry away .forty (40) automobile batteries 
of the value of more than fifty dollars· ($50.00), property 
o.f the United States., furnished and intended for the military 
service thereof. 

Specification 2: {Finding o.f not guilty.) 

.· He pleaded not guilty to all Specifications am the Charge and was .found 
not guilty of Specification 2 of the Charge and guilty of the remaining 
Specification and the Charge. He was sentenced to be dishonorably discharged 
-lhe service, to forfeit all pay and allowances due or to become due, and to 
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be· confined at hard labor, at such place as the reviewing authority might 
direct, !or one year. The reviewing authority approved the sentence, 
designated the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, or elsewhere as :the Secretary of War might direct, 
as the place or confinement, and :forwarded the record of trial !or action 
under Article o! VTar 5o½• 

.3. On 26 January 1946, accused's case was "re-referred" !or trial 
to the court appointed by paragraph 21, Special Orders No. 40, Headquarters 
Western Base Section, 23 February 1946, as amended, hereinafter referred to 
as the original order. That order named Major Grant J. Williams as Law 
Member and First Lieutenant Frank c. Stetson as Defense Counsel. Paragraph 
22 or Special Orders 40, same Headquarters, 23 February 1946, hereinafter 
referred to as the additional order, also appointed a court and named 
Major Williams as Law Member and Lieutenant Stetson as De!ense Counsel. 

Special Orders No. 42, 25 February 1946, same Headquarters., here
inafter referred to as the amending order, provided in paragraph 59 that 
Lieutenant Stetson "is reld as Defense Counsel o! the General Court-Martial 
aptd per par 22, SO 40., this Hq, cs., for the case of Pvt Frank J. Kasprzzk 
only," and in paragraph 60 that Lieutenant Stetson "is detailed as !Jl.w 
Member or the General Court-Martial aptd by par 22, SO 40, this Hq., cs, 
Vice Major GRANT J. WILLIAMS, 0365852, JAOD, this Hq., reld as a member and 
law member in the case of Pvt Frank J. Kasprzyk only.• 

On 27 February 1946, accused was tried by the court appointed by 
the original order. Lieutenant Stetson sat as Law )(ember arxi )(ajor Williams 
was listed as absent - "Excused VOCG, other military duties." · 

Special Orders No. 71, 26 March 1946, hereinafter referred to as 
the correcting order, corrected the aIISnding order by, in effect, relieving 
Lieutenant Stetson as Defense Counsel of the court appointed by the original 
order and appointing him as Law Member on that court in place o! Major 
Williams, relieved. Both changes were., of co_urse, for the _trial of this 
accused only. 

It is clear from the foregoing that Lieutenant Stetson sat as Law 
Member at the trial of accused at a time when there was no order whl.ch in 
express terms appointed him to that position. Unless, then., we can give 
retroactive effect to the correcting order or unless we can, by interpre
tation, discover the intent of the reviewing authority and give effect to 
it in the face of the express word~ of the amending order it follOlfs that 
the court was without jurisdiction to try and sentence accused. CM 302976, 
Macklin; CM 265840, Brown, 43 BR 97; CM 239497, Goggan, 49 BR 289; CM 131672
par. 365 (1), Dig. Ops. JAG, 1912-40. 1 . 

· We have recently had occasion to consider the effect of an attempt 
to correct orders retroactively in CM .312655, Gaston; CM: 312752, Cole Jr.; 
CM 312829, Viscardi. At that time we quoted and &!firmed the .sta~tin 
CM 238607, Mashburn, 24 BR 307, to .the effect that - ' 
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"Where the proceedings are invalid for th~ reasons 
stated above !officer not detailed sat as membei], they 
cannot be validated retroactively by orders issued in 
amendment of the order or orders detailing the court. 

, Such orders are, regardless of their form, effective only 
from the date of promulgation." 

We concluded there, as we conclude here, th.at the correcting 
order could not be given a™ pro tune effect. It follows, therefore, 
that the correcting order could not constitute Lieutenant Stetson a member 
of the court for proceedings had before the date it was published. 

The next question is whether the amending order can be interpreted 
so as to constitute Lieutenant Stetson a member of the court appointed by 
the original order, despite the fact that it refers in express terms to the 
court appointed by the additional order. 

It may be urged that since the appointing author!ty referred this 
case for trial to the court appointed by the original order, he intended 
that it should be tried by that court, and, accordingly, in~ Lieu
tenant Stetson as Law Member for this case only, he must have intended to 
put him on the court c¥)pointed by too original order. In addition, the 
reference shows that the court appointed by the original order has been 
amended, and, unless the amending order accomplished that purpose, there 
are no other orders which even purport to do it. 

This argument, however, seems to us to lay too much stress on 
the reference to trial. It is settled that it is not jurisdictional 
(CM: 271153, Karsanoff; 46 BR 61) and it might be argued that the reviewing 
authority had, by constituting Stetson a member of the court appointed by 
the additional order, thus obliquely indicated his intention to transfer 
the case to that court. Moreover, the argument from the reference loses 
force when we ·consider that the reference was made on 26 January 1946 
almost one month before the court was appointed. This certainly does not 
indicate any unequivocal intent to have the matter tried by the particular 
members of that court. So far as the statement in the reference indicates 
that the reviewing authority believed that the court appointed by the 
original order had been amended, it seems to us to prove no more than the 
correcting order proves, i.e. that a mistake had been made. 

These considerations might have considerable force if an attempt 
to carry out the amending order produced a meaningless or incongruous 
result•. That is not the, case. The amending order, as. written, can be 
carried out to the letter, since Lieutenant Stetson was Defense Counsel on 
the court appointed by the additional order and Major Williams was Law 
Member on that court. It has a plain meaning and. is free from error on its 
face, anci we think it must be interpreted as written. It follows that the 
court was without jurisdiction to try and sentence accused, and that the 
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proceedings were void ab initio. CM 2181.57, Beadle, 11 BR .381; Kashburn, 
supra. 

4. For the reasons stated, the Board o! Re'View holds the record ot 
trial legally insu!'i'icient to support the findings and sentence. 

Judge Advocate. 

Judge Advocate. 
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1JAR DEPARTI.:ENT 

In the Office of The Judge Advocate General 


Washington, D. C. 


JAGH - m .313057 8 JUL 1946 

UNITED STATES ) 
) 

PENINSULAR BASE 
• 

SECTION 
• 

v. ) Trial by G.C.M., convened at 
) Leghorn, Italy, 29 Uarch 1946. 

Private THADDEUS G. SIWY ) Dishonorable discharge (sus
(32831896), Headquarters ) pended), and confinement for 
Peninsular Base Section ) five (5) years Disciplinary 

) Training Center 

OPINION of the BOAEID OF IEVIEW 
TAPPY, HOT'.JENS'IEIN and STERN, Judge Advocates 

l. The record of trial in the case of the soldier named above having 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findings and sentence, has now been 
examined by the Board of f/eview and the Board submits this, its opinion., 
to The Judge.Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Private Thaddeus G. Siwy., Headquarters 
Peninsular Base Section, then Company D, 6th Armored Infantry, 
Regiment., did., without proper leave, absent himself from his 
station at APO 251, United States Army, from about 22 1'.a.rch 
1944 to about 20 October 1945. 

After submitting a plea in bar of trial under the Statute of Limitations., 
which plea was overruled by the court., he pleaded guilty to, and was found 
guilty of., the Charge and Specification. No evidence of previous convic
tions was introduced.·~ was sentenced to be dishonorably discharged the 
service., to forfeit all pay and allowances due or to become due and to be 
confined at hard labor for ten years. The reviewing authority approved the 
sentence but suspended the-execution of that portion thereof adjudging ·ctis
honorable discharge until the soldier's release from confinement., reduced 
the period of confinement to five years., ordered execution of the sentence 
as thus modified, and designated tre :.::TOUSA Disciplinary Traini.ng Center, 
or elsewhere as the Secretary of W"ar may direct, as the place of confinement • 

., 
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The proceedings T1ere published in General Court-Martial Orders No. 774, 
Headquarters Peninsular Base Section., APO 782., 8 April 1946. 

3. The only substantial question presented by the rec;ord is whether 
the trial. ms barred by Article of .War 39., it being evident that the ar
raignmen~ of accused occurred more than two years a!ter the date of the 
connnissilon of the ofi'ense alleged. 

4. ,lccused was arraigned on 2~ March 1946. The. evidence sh0'1'5 that 
· be absented himself without leave from his station (Compacy D., 6th Armored 
· Infantry Regiment., A.PO 251., United States Army') on 22 March ).944, and 

voluntarily surrendered himself to military control on 28 October, 1945. 

At the trial accused pleaded the statute of limitations (AW 39).in 
bar of trial. The plea was overruled by the law member., without objection 
by,any member of the court. · 

The 39th Article of war provides in pertinent part:. 

"Except for desertion committed in time of Yra.r., or for 
mutiny or murder., no person subject t9 military law shall be 
liable to be tried·or punished.by a court-martial for any 
crime or offense committed more than two years before the 
arraignment of such person: *** Provided further., That the 
period of any absence of the accused from the jurisdiction 
of the United States., and also any period during 'l'lhich by 

1 	reason of some ma.nii'est impediment the accused shall not 

have been amenable to military justice., shall be excluded 

in computing the a!oresaid periods of limitationt ***·" 

The period of limitation begins to run on the date of the pommission 

of the offense. Absence without leave is not a continuing offense and is 
. coimnitted on the date the person absents him.self (par. 67., MC?!., 1928., (Cor. 

4-20-43)). . 

When an accused pleads the statute of limitations in bar of trial., 
and 'When it appears from the record that the statutory period of limita
tions as to time has elapsed betll'8en the date of the alleged offense and 
t~ date of arraignment., the burden devolves upon the prosecution., if it 
pr~poses to combat the plea., to prove such absence or other impediment as 
will except the case from the operation of the statute. The burden is not 
upon the defense to prove. that no such impediment existed., and unless such 
impediment existed the plea should be sustaimd. (CM 149051; CM l50340J 
Oi 150341; or 154086; Dig. Op. JAG., 1912-40., Sec. 396 (3}). . . . 

The trial judge. advocate contended that the plea in bar should be . 
overruled because accused was outside the .ji,irisdiction of the United states' 
during t~ time he was absent without leave. · 

The Board of Review takes judicial notice that accused's organization 
was stationed in Italy on 22 March 1944., ,men accused went abs,nt without 
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leave. Although it was·stipulated that accused returned to military con
trol on 28 October 1945, it appears from the charge. sheet and the record 
of trial that he was confined by the military police in Naples, Italy, on 
20 October 1945 and was continuously confined in Italy until his trial on 
29 lfarch 1946 at Leghorn. · 

The ruling of the law member, in overruling the plea, is construed 
to mean that as accused went absent without leave in Italy and returned to 
military control in Italy, he was outside the taritorial limits of the 
United States during his absence, and thus outside the jurisdiction of the 
United States within the meaning of Article of Viar 39. 

Article of War 88 of the Articles of War of 1806 and Article 103 of 
the Article~ of Uar 1874, predecessors to the present Article of war 39, 
barred trial of an accused after the lapse of more than two years between 
the cor:u:dssion of the offense and the order for trial "unless by reason of 
having absented himself" or some other manifest impediment, he had not been 
amenable to justice within that period. By act of Congress, dated 11 
April 1890 (26 Stat. 54), Article of War 103 was amended by adding a pro
vision barring trial of an accused for peacetime desertion after the lapse 
of more than two years bet-ween the collllllission of the offense and arraign
roont, "unless he shall meanwhile have absented himself from the United 
States, in which case the time of his absence shall be excluded in com
puting the period of limitation11 • The present Article of War 39:, enacted 
in 1916 and reenacted in 1920, provides that the period of any "absence of 
the accused from~ jurisdiction or·~ United States", and any period 
during which by reason of some manifest impediment the accused shall not 
have been amenable to military justice, shall be excluded in computing the 
periods of limitation. (Cl.I 212634, Bergdoll; 10 BR 249, 254, 255) (Under
scoring supplied). 

The Attorney General of the United States in interpreting the pro
vision nby reason of having a1?sented himself" found in the 88th Article of . 
i'l'ar, supra~ stated: 

"They certainly do not mean absence from the state or beyond 
seas, as those terms are ordinarily used in statutes of limitation, 
for they relate only to civil jurisdiction. To say that they mean 
absence from the company in "Which, or locality 1'here, the offender 
enlisted, would seem to be a too narrow construction. I am inclined 
to think that it would be fair to hold that the absence contemplated · 
by the article is an absence from the reach _2!: jurisdiction of ~ 
military authorities. To ~ the limitation of the article,,,!! 
would ~ to be necessary that the accused should not only ~ ab
seRt, but ~ he should be ~ the military authorities !?z reason
able dili ence could not make him amenable to justice". (14 Atty. 
Gen. 265-267) Underscoring supplied). 
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In the following case, the question was raised as to 19?ether.a sol
. dier vmo had deserted and who was for a considerable t ·, thereafter 

employed on an army transport, had absented himself' fr m the United States 
within the meaning of those words as us~d in the 103 Article of war. 
It was helda 

"***that absence from the United states der the one 
hundred and third article of war means absence from the juris-. 
diction of the United States, and~ absence~ the geographical. 
limits of the United States .2!! !!:_ government vessel~ not be ~ 
absence from~ United States!!!,! contemplated !?z ~ statute 
particularly where the deserter passed under the same name as that 
'Which he bore ,men he enlisted and deserted, as in this case.n (C. ·· 
21760, July 9, 1907; 28321, May 11, 1911; Dig Op. JAG, 1912, P• 173,· 
1~4) (Underscoring supplied). · · 

There can be no doubt as to the meaning of the tttolling absence" ·1n 
the present A.rttcle of War (AW 39) for it clearly·and unequivocally specifies 
it nto be absenQe from the jurisdiction of the United Statesn. 

Jurisdiction has been defined as the legal po-wer, right, or authority 
to hear and determine a cause or causes, considered either in general or 
with reference to a particular matter. It is the legal power to interpret . 
and administer the laws in the premises. {"3bster 1s New: International 
Dictionary (Second Edition)). In its popular sense it has been defined 
as the autpority to apply the law to the acts of man. (Ykdding v. lleyler, 
192 U.S. 573, 584). As applied to a sovereign, either state or nation, 

, ·'·, jurisdiction signifies the right to apply the ,law to acts of persons • 
. (35 CJ 427). 

From the initial date of the accused I s absence without leave to the 
present date, the United States Army has maintained an occupational .force 
in Italy. Military courts within that occupational .force have jurisdiction 
over, and have the authority to apply the law to, all American military 
personnel within the te;rritorial limits of that country. There is nothing 

·. 	 in the record to indicate (nor did the prosecution contend) that the ac
cused was without the territorial limits,the occupied zone of Italy during 
his absence. Further, there is nothing in the record to indicate that 
accused was beyond the reach or jurisdiction of the military authorities. 

The Board of Review is o.f the opinion that accused, mo was not. shown 
to be physically absent from the territorial limits of a nation iri ivhich 
our military authorities exercised court-martial jurisdiction; was not ab
sent from the ·jurisdiction of the United states within the meaning of . 
.Article of War 39. · The contention of the prosecution that Article of War 
39 did not apply because accused was outside the jurisdiction of the United 
States is untenable.. · 
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In so holding the Board of Review has carefully considered the 
language of the Federal court in the Davison case, wherein the court inter
preted the 1ttolling -absence II under Article. of War 103,. as follows: 

·«***The 1absence 1 here intended is obviously, from the 
context, such an absence as interposes an L~pedinent to the bring
ing of the offender to trial and punishment. It means absence from 
the jurisdiction of the military courts; that is, absence from the 
United States. 11 (In Re. Davison, 4 F 507, 510) (Underscoring sup
plied). 

The foregoing language of the Federal court is not inconsistent with the 

opinion heretofore expressed by the Board of Review. In the Davison case,. 

the accused deserted from the military authorities in the United States 

and was apprehended there. For the purposes of.this decision, absence 

from the United States was absence from the jurisdiction of the military 

courts. 


We need only consider then whether there was so!!le 11mani.fest impedL"Jel'lt 11 

which excepted the accused's case from the operation of the statute and, if 
no such impediment existed, what effect must be given to the accused• s plea 
of guilty. 

The term "manifest impediment 11 as used in .Article of war 39 has been 
defined by the Boards of Review, The Attorney General and the courts. The 

· Federal court has said that manifest impediments 

"* * * are such impediments only as operate to prevent the 
military courts from exercising its jurisdiction over him; as 
.for instance, his being continuously a prisoner in the hands of 
the enemy, or of his being imprisoned under sentence o.f the civil 
court for crime and the like.** *11 (In Re. Davison, 4 F 507, 510, 
supra). 

' 
The Attorney General has said that the impediment intended by the statute 

is an impediment 11 similar in kind to absence 11 , or which "renders it im

possible for a prosecution to take place" (14 Atty. Gen. 52), and does not 

mean merely •tvra.nt of evidence" or "ignorance as to the offender or offense 

by the military authorities". (14 Atty. Gen. 265, 267). A similar inter

pretation has been placed on the words by military courts and tribunals: 

(m 212634, Bergdoll; Cll 197643, Smith). 


A mere allegation to the effect that the whereabouts of the offender 

was unlmown to the military authorities during the interval of more than 

two years which had elapsed since the offense·, is not a good averment o.f 

a. "manifest impediment« in 'the sense of the article. (R. 35640, Oct. 

1874; Dig Op JAG, 1912, p. 171, 172). 


Other than the mere assertion that accused was outside the jurisdiction 
of the United states, the prosecutiondi.d not prove, or attempt to prove, an 

5 
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absence or other impediment as would except accused's case from the opera

tion of the Statute of Limitations. The Board of P.eview., therefore., is of 

the opinion that the court erroneously overruled accused's plea in bar of 

trial. 


It cannot be said under all the circumstances of the case, that ac-. 
cused intended to or did waive his rights in the premises by his plea ot 
guilty. He pleaded guilty only after his plea in bar of trial was over
ruled by the court. Such being the case his trial upon this specification., 
in plain violation of the 39th Article of \Var., was erroneous and lll;laUthorized. 

5. The charge sheet shows that accused is about 24 years o.t age and 
. that he was inducted at Buffalo., New York on 5 February 1943 to se"8 tor 
the duration of the war plus six months. He had no prior service. 

6. For the reasons stated., the Board of Review ia of the opinion 

that the.record of trial is legally insufficient to sustain the findings 

of guilty and· the·.sentence. 


__________.... 
· Judge Advocate 

~/iu.j · ~ Judge Advocate M-~Mga Advocate 
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JAGH - c:: 313057 1st Ind 

~'D, JAGO, TI'ashington 25, D. C. JUL 1 C 

TO: Secretary of War 

1. I!erewith transmitted for your action under Article of War 5o½, 
as amended by the act of 20 Au~st 1937 (50 Stat. 724; 10 u.s.c. 1522) 
and Executive Order l;o. 9556, dated 26 I.:ay 1945, is··the record of trial 
in the case of Private Thaddeus a. Siwy (32831896), Headquarters Peninsular 
Base Se ction. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally insufficient to support the findings of guilty and the sen
tence and recor.Jr.1end that the findings of guilty and the sentence be vacated 
and all rights, privileges, and property of which the accused has been de
prived by virtue of the findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into Eil'ect these 
recol!IIllendations, should such action meet with your approval. 

2 Incls 
· l - :::e cord of trial THO!:AS H. amm 
2·- Forn of action Hajor General 

The Judge Advocate General 

(G.C.M.O. 256, 16 ~ugust 1946). 

' 
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WAli D.EP.Ah'.['..,1EN'T 

In the Office of The Judge Advocate General 
1;:ashington 25., D. C. 

Dec 9 1946
JAGQ CM 313118 

UNITED STATES 	 ) EIGHTH ARMY 
.: .....

) 
v. 	 ) Trial by GCM, convened at 

) Kobe, Honshu., Japan, 12 and 
Private EIT.'f.ARLl Bi.iOWN ) lJ March 1946. Dishonorable 
(33810235), 3716th Quarter-) dis;;harge and confinement for 
master 'l'ruck Coapany (Hv). } life. Penitentiary. 

' 

HOLDING by the iiOARD 01'' .lil!:VIEW 
DICKSON, OLIVEli and BOYLES, Judge Advocates 

l. 'l'he Board of heview has examined the record of trial in the 
case of the soldier named above and submits this., its holding., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 

cation& 


CHARGE: Violation of the 92nd Article of War • 

.:>pecification: In that Private Edward Brown, 3716 QM Trk 
Co, APQ 660, did, at Wakayama-Honshu Japan., on or 
about 10 December 1945., with malice aforethought., will
fully, deliberately., ji'eloniously, unlawfully, and with 
premeditation kill one T/5 Albert L. Dearing, a human 
being by shoot!ing him wlth a carbine. 

'Ibe accused pleaded "guilty except the words 'with ma.lice aforethought., 1 

1 deliberately' and 1wi.th premeditation1 and to the excepted words not 
guilty." He was found guilty of the Specification and the Charge. 
E.'vidence of two previous convictions by summary courts-martial., one for 
careless driving of a vehicle and disobedience of the lawful order of a 
noncommissioned officer, and the other for speed limit violation, was 
introduced. Accused was sentenced to be dishonorab'ly discharged the 
service, to forfeit all pay and allowances due. or to become due, and to 
be confined at hard labor, at such pl.ace as the reviewing au~horit;r may 
direct, for the term of his natural life. The reviewing authority ap- . 
proved the sentence., designated the United States Penitentiary, McNeil 
J!3land., Washington., or elsewhere as the Secretary of War may direct., as 

.,. 	 the place of confinement and f onra.rded the record of trial !or action 
pursuant to Article of War 5o½. 



J. In the view we take of this case, no discussion of the evi

dence is necessary or appropriate. 


4. At the appropriate time in the beginning of the trial, the ac

cused was asked, by the trial judge advocate., whom he desired to 

introduce as counsel (R 2). "The accused stated he desired to be de

fended by: The defense counsel and assistant de.fenee counsel. 11 The 

trial judge advocate then announced the names of the accuser, the in

vestigating officer, and the officers who forwarded the charges. 

Whereupon, the following proceedings were had (R J): 


11Prosecution: The Prosecut~on has challenges against 

COL. ERNEST E. HOWSON, COL 1'i..i:LLIJJJ H. MCCUTCHEOR AND 2ND 

LT. fil.VIN C. LEAVITT, by virtue of knowledge of this on a 

previous occasion. 


"Pres: If there is no objection by the court these 

three will be excused." 


By a certificate of correction, it appears that: 

11The Trial Judge Advocate then informed the court that, 

by-previous special orders, Lieutenant Leavitt had been 

Assistant Trial Judge Advocate of the General Court-l~rtial 

and, in that capacity, had assisted the Trial Judge Advocate., 

the undersigned, in the preparation of subject case for trial 

on behalf of the prosecution; that Lieutenant Leavitt•s repre

senting the accused thereafter would not be ethical." 


No objection was voiced. We deem it unnecessary to consider the ·ir 
regularity of this procedure in so far as the two members of the court, 
Colonel Hodgson and Colonel McCutcheon, are concerned. As to them, 
suffice it to say that the provisions of paragraphs 'J7 and 58 of the . 
Manual for Courts-Martial (1928) were not complied with, nor does it appear 
that the fourth paragraph of paragraph J8a of the Manual was applicable 

.or had been resorted to. 

The action of the trial judge advocate in challenging the assistant 

defense counsel, Second Lieutenant Elvin C. Leavitt, and the action of 

the president of the court in sustaining that challenge, is a different 

matter. So far as the researches of the Boa.rd of Review have disclosed, 

this action is without precedent in the annals of military justice. To 

begin with, the llinual for Courts-Martial plainly provides in paragraph 

58£ that 112!.!1,y the members of a general oi special court-martial are 


2 


http:counsel.11


subj'ect to challenge". (Emphasis supplied). And Article of War 18 
. states that the members of a general or special court-martial may be 

challenged. Conforming to the mandate it has been held that the trial 
judge advocate is not subject to challenge (CM 117782 (1918), Sec. 375 
(1), Dig. Op. JAO, 1912-40; CM 234622, Panettiere, 21 BR 79). 

In Article of War 11 the Congress provided that 11For each general 
or special court-martial the authority appointing the court shall appoint 
a trial judge advocate and a defense counsel, and for each general court
martial one or more assistant trial judge advocates and one .ru: m2n1 
assistant defense counsel l!hfill necessary" (Emphasis supplied). In the 
instant case the authority 'Which appointed the court must be presumed to 
have considered it necessary to appoint three assistant defense counsel, 
one of whom was Lieutenant Leavitt. And in Article of Warll7 it was 
further enacted that 11The accused shall rave the right to be represented 
in his ·defense before the court by counsel of his own selection, civil 
counsel if he so provides, or mill tary if such cousel be reasonably avail
~ble, otherwise l1Z the defense counsel~ appointed !21: .:!Jle. rnn rn
suant to Articl~ 11" (Emphasis supplied). 

In CM 284066, Mejie (1945) the Board of Review s~ds 

11.An examination of the history of court-martial procedure 
reveals that our military tribunals have not always recog
nized the right of an accused to be represented by counsel. 
Indeed, Winthrop states, ' * * * 1be admission of counsel 
for an accused in mill tai:y courts is not a right but a 
privilege only * * *'. He then states that the Sixth Amend
ment to the United States Constitution, which guarantees that, 

J I * * * In all criminal proceedings the accused shall * * * 
I have the assistance of counsel for his defense * * *' , refers 

only to proceedings before criminal courts of the United 
States. Winthrop Military Iaw and Precedents, 2d Edition, 
heprint 1920, p. 165. Without attempting to detennine the cor
rectness of this.broad conclusion it is sufficient to observe· 
that in .1920 Congress rephrased our present Article of War 
17 and enacted our present Article of War 11, thereby assur
ing to all officers and soldiers the 1same, equal, basic right 
to be fairly.and faithfully represented by counsel when tried 
by court-martial as is possessed by private citizens when tried 
in a l<'ederal court. 11 

The Supreme Court of the United States has frequently spoken upon 
the constitutional right of persons accused to be represented by counsel. 
In Johnson y. Zerbst, Warden, 304 U.S. 458 (1938), the Court said: 
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11The Sixth Amendment guarantees that I In all criminal 
prosecutions, the accused shall enjoy the right*** to 
have the Assistance of Counsel for his defense.• This is 
one of the safeguards of the Sixth Amendment deemed neces
sary to insure fundamental hwnan rights of life and liberty.• 

In Povrell v. Alabama, 287 U.S. 45, 53 S. Ct. 55, the Court held 
that the fact that the right of an accused person to have counsel for 
his defense was guaranteed expressly (as respects the Federal Govern
ment) by the Sixth Amendment, notwithstanding the presence of the due 
process clause in the Fifth Amendment, does not exclude that right from 
the concept of due process of law. The court said: 

11 The question, however, which it is our duty., and within our 
power, to decide., is whether the denial of the assistance of 
counsel contravenes the due process clause of the Fourteenth 
Amendment to the F'ederal Constitution. * * * The Sixth Amend
ment, in terms, provides that in all criminal prosecutions 
the accused shall enjoy the right I to have the assistance of 
counsel for his defense•. * * * 'lhe fact that the right in
volved is of such a character that it cannot be denied without 
violating those I Fundamental principles of liberty and justice 
which lie at the base of all our civil and political institu
tions• ***is obviously one of those compelling considerations 
which must prevail in determining whether it is embraced within 
the due process clause of the Fourteenth Amendment, although it 
be specifically dealt with in another part of the federal 
Constitation. * * * 1 ***It is possible that some of the 
personal rights safeguarded by the first eight ; Amendments 
against National action may also be safeguarded against state 
action., because a denial of t;1em would be a denial of due 
process of law. ***If this is so., it is not because those 
rights are enumerated in the first eight Amendments, but be-. 
cause they are of such a nature that they are included in the 
conception of due process of law.' While the question has 
never been categorically deternuned by this court, a consider
ation of the nature of the right and review of the expres
sions of this and other courts, makes it clear that the right 
to the aid of counsel is of this fundamental character. * * * 
We think the failure of the trial court to give them (accused) 

. 1 	 reasonable time and opportunity tp secure counsel was a clear 
V 	 denial of due process. * * * To hold othe nr.i se would be to · 

ignore the fundamental postulate., already adverted to., 1 that . 
there are certain immutable principles of justice 'Which inhere 
in the very idea of free government which no member of the· 
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1Union may disregard. * * * In ai. case such as this, whatever 
may be the rule in other cases, the right to have counsel ap
pointed, when necessary, is a logical corollary from the 
constitutional right to be heard by counsel." 

Citations to the same effect might be multiplied indefinitely, 
showing the vital importance attached by the courts of the land to the 
safeguarding of the constitutionally guaranteed right of accused persons 
to be represented by counsel, but there is no o~casion for doing so. 
In the case before us the rec_ord shows that the basis for the trial judge 
advocate1 s unauthorized and unheard-of challenge of the assistant de
fense counsel was "by virtue of knowledi:;e of this on a previous occasion11 , 

the previous knowled;::e having been gained whl.le properly and legit,imately 
assistins in the prosecution's preparation of the case prior to appoint
ment as assistant defense counsel. In the other words, the participation 
of Lieutenant Leavitt in the defense of the accused, charged with a 
capital offense and on trial for his life, was objected to because he pos
sessed knowlecJ.ee as to what the case was about and ~1at the facts and 
issues were; in short, he was by virtue of his knowledf;e of the case pe~ 
culiarly well qualified to represent the accused adequately and effective
ly; and the accused had specifically stated that he desired to be defended 
by that officer. For all that appears; Lieutenant Leavitt, by virtue of 
this very knowledge of the case, if not indeed by experience and training, 
may well have been better ~lified then any other member of the defense 
staff to represent the accused and protect his rights. Applying the 
cardinal principles laid down in the authorities cited above, we are of 
opinion and hold that defense counsel is not subject to challenge; and 
that the action of the court in depriving the accused of counsel appointed 
to defend him and whom he expressly accepted and introduced in open court 
as one of his desired counsel, constituted a wanton abridgement of his 
constitutional rights and a .tlagrant denial of due process of law, and in
juriously affected his substantial rights within the meaning of the 37th 
article of War. It is the opinion of the Board of .Review that the same 
principle recently expressed by the United States Supreme Court as to 
whether an error was prejudicial under the Federal harmless-error statute 
(Sec. 269, Judicial Code, 28 u.s.c. 391), is applicable in detennining 
whether an accused's substantial rights were prejudiced within the mean
ing of Article of War 37. In Kotteakc1s v. !ln,ited States (10 June 1946), 
90 L. Ed. 1178, the Court said: "That conviction would, or might 
probably, have resulted in a properly conducted trial is not the criterion 
of Section 26911 

• 

5. The court was legally ~onstituted and had jurisdiction of the 
person and the subject natter. Except as noted above, no errors injuriously 
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affecting the substantial rights of the accused were committed during 
the trial. for the reasons stated, the Board of .Review holds that the 
record of trial is not legally sufficient to sustain the findings of 
guilty and the sentence. 

s/ Charles M. Dickson Judge·Advocate 

sf 'ff. Wayne Oliver Judge Advocate 

s/ Francis Boyles Judge Advocate 
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. JAGQ CM 313ll8 	 1st Ind 

WD, JAGO, Washington 25, D. c. 

TOa 	 Commanding General, Eighth Army, APO 343, c/o Postmaster, 

San 1'rancisco, California 


1.- In the foregoing·case of Private Edward Brown (33810235), 

3716th Quartermaster Truck Company (Hv), attention is invited to the 

holding by the board of Review that the record of trial is legally 

insufficient to support the findings of guilty and the sentence, 1'hich 

holding is hereby approved. I recoimnend that the findings of _guilty 

and the sentence be vacated. 


2; l'he legal effect of the action by the court in sustaining the 
challenge.to the assistant defense counsel, who was manifestly avail-· 
able and whom accused had stated he desired as his counsel, was to deny 
to accused the right guaranteed to him by Article of War 17 to be repre
sented. by available counsel of his own selection. It is my view that 
the pertinent provisions of Article of War 17 are mandatory and that the 
denial to accused of the right involved deprived the court-martial of 
the pov1er to try the case. 

J. }fuen copies of the published order in this case are forwarded 

to this office they should be accompanied by the foregoing holding and 

this indorsement. For convenience of reference, please place the file 

number of the record in brackets at the end of the published order, as 

follows, 


(CM JlJllS). 

Incl 	 THOMAS H. GREEN..Record of trial 	 Major General 
The Judge Advocate General 
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WAR DEFART1'filn' (21)
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGQ - CM 313119 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Private First Class ROBERT ) 
L. DICKENS (34488226), ) 
4140th Quartermaster Service ) 
Company. ) 

) 

JUL 1 7 1946 


UNITED STATES ARMY SERVICE 
COMMAND C 

Trial by G.C.M., convened at 
Headquarters, United States 
Army Service Command C, APO 
404, 13 and 14 February 1946. 
Dishonorable discharge and 
confinement for life. 
Penitentiary. 

REVIEW by the BOARD OF REVIEW 

WURFEL, OLIVER and DAVIS, Judge Advocates 


1; The Board of Review bas examined the record or trial in the case 
of the soldier above named. 

2. The accused was tried upon the foll01fing Charges and Specifica
tions: · 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private First Class Robert L. Dickens, 
4140th Quartermaster Service Company did, at APO 181, on 
or about 16 November 1945, with malice aforethought, will
fully, deliberately, feloniously, unlawfully, and with pre
meditation kill one Kajuro Kimino, a human being, by hit 
ting him with a club. · 

CHARGE II: Violation or the 93rd Article or War. 

Specification: In that Private First Class Robert L. Dickens, 
4140th ,Quartermaster Service Company did, at .JPO 181, on 
or about 16 November 1945, unlawfully enter the dwelling of 

. .,..Mrs. Haru Koike, with intent to commit a criminal cftense, to 
' wit, larceny therein. 

Accused pleaded not guilty to, and was found guilty of, all Charges and. 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all pay 
and al10Wances due or. to become due, and to be confined ~t hard labor at 
such place as the reTiewing authority ma1 direct for the term of his natural 



life. The reviewing authority approved the sentence, designated the United· 
States Penitentiary, McNeil Island, Washington, or elsewhere as the 
Secretary or War ma;r direct; as the place of confinement and forwarded the 
record of ~rial for action pursuant to Article or War 50½.· 

.3. Evidence tor ~ prosecution. At approximately 6il0 o'clock in 
the evening of 16 November 1945, Mrs. Haru Koike was in her home, which was 
also used as a shop, polishing rice. With her were her two children, one 
a boy of 1.3 years (R 7, 15). The door was closed and the sh~p was closed 
for the night. Accused opened the door, entered and called for "papa". 
Mrs. Koike tried to tell him that her husband was not at home. Accused then 
went to a glass cabinet, removed a bottle containing a quantity or sake 
and departed with the bottle in spite of her protests. The sake was tor 
the use or the family and accused had no permission to take it (R 9, 15, 
16). One soldier who was with the accused testified that accused entered 
a house bl pulling a door open and came out with some "whiskey• in a bottle 
(R 56, 57). Another companion saw him enter a home and come out with some 
object under his coat (R 67, 68}. . 

· Accused at that time had a •stick•, the dimensions o! which were var
iousl7 given as from three feet long and the thickness or "two fingers• 
(R 56) to two or two and one-half feet long and the thickness of the 
witness• wrist (R 66). Accused went around a corner, out or the sight or 
his two companions; he returned shortly thereafter and said "I hit a fellow 
there" (R 57, 68, 69). Two boys testified that the1 saw accused hit Kimino 
who was urinating on the walk (R 18, 19, 20, 33). Kimi.no fell to the · 
ground (R 26, .37). The testimony of the boys is confusing as to whether 
they saw accused hit Kimino with any object (R 25, 26~ 27, 28, 33, 36, 40), 
but both h~ard a loud noise at the time (R 24, 28, 38}~ 

~ The wife or Kojiro Kinino testitied that about 6:15 p.m. on 16 November 
1945 her husband round the latrine occupied and went outside. Soon atter
wards he oame back, got upstairs and tell down. The buttons were orr his 
coat, his feet and bands were full of mud, his race was full or mud and 
bloody. She put him to bed and called the doctor, who administered first 
aid and left. Kimino complained about his head and the doctor was called 
again. About five o'clock the next morning Kimino ceased to breathe 
(R 4.3, 44, 45). A Japanese medical doctor testified that he visited the 
house of the Kimino family on 16 November 1945 twice in the evening and 
treated the patient•. Just after six o1olook the next morning he examiD.ed 
the patient again and he was dead. Death was due to a fractured skull 
caused by a blow on the head (R 47, 49, 50, 51). · · , '·. 

4. Evidence for the defense. Defense counsel stated that accused 
had been informed of his rights and no evidence was offered, in his behalf 
(R 77). . · .. \ 
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5. ~· Charge .I fil:!S Specification (murder). Murder is the unlaw
ful killing of a human being with malice aforethought, without legal 
justification and excuse. The malice may exist at the time the act is 
committed and may consist of knowledge that the act which causes death 
will probably cause death or grievous bodily harm (!.CM, 1928, par. 148§,
pp. 162-164). The law presumes malice where a deadly weapon is used in 
a manner likely to and does in fact cause death, and an intent to kill 
may be inferred from an act of accused which manifests a reckless disre
gard for human life (CM 321433, Bischoff). In this case the undisputed 
evidence established that accused hit the deceased without provocation. 
The court was warranted in inferring from evidence that accused had a 
club before and after the incident and from evidence of a loud noise at the 
time of the blow, as well as the fractured skull of the deceased, that the 
club was used by the accused in delivering the blow. A stick or club, or 
the size described in the record, used with fatal effect, is certainly a 
deadly weapon. The intentional use of such a weapon upon the head or an 
unsuspecting stranger compels the conclusion that malice existed in the 
mind of the accused. 

9. Charge II and Specification (housebreaking). The evidence 
established that accused pushed open the door of a house, entered, took 
a bottle of sake without the permission of the owner and carried it away. 
The best evidence of his intent in entering the house is his act after 
entering. The essential elements of the offense of housebreaking are sup
ported by competent evidence in the record. 

6. The charge sheet shows accused is approximately 27 years of age 
and was inducted at Camp Shelby, Mississippi, 11 December 1942. He had 
no prior service. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
opinion of the Board or Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence. Confinement in a 
penitentiery is authorized by Article or War 42 for the offense of murder, 
recognized as an offense or a civil nature and so punishable by oeniten
tiary confinement for more than one year by Title 18, paragraph 454, of the 
United States Criminal Code. 

~ge Advocate 

~~,Judge Advocate 

· ~,Judge Advocate 

3 






w'iiiR DEPARTMENT 
In the Office of The Judge Advocate General 

·,ra.shingt;on 25, D. C. 

JAGK - CM 313135 
22 Ot,;1 l~ 

UN I IT ED ST ATES ) ViF.S TERN BASE SECTION 
US FORCES, EUROPEA.If 'IHEA.TRR 

v. ~ 
) Trial by G.C.M., convened at Paris, 

Private CARL A. CASH ) Fra.noe, 21, 22, 23 a.nd 25 January 1946. 
(13032119), 6960th Replace ) Dishonorable discharge and confinement 
ment Depot. ) for thirty-five (35) years. Penitentiary. 

----------------------------~OPINION of the BOARD OF REVIEW" 

SILVERS, MoAFEE and ACKROYD, Judge Advocates 


l. The Board of Review has examined the re oord of trial in the cue 
of the soldier named above. 

2. The accused was tried upon the following charges and specifica
tions a 

CHARGE Ia Violation of the 58th Article of War. 

Specificationa In :that Private Carl A. Cash, 6960th Reinforce
ment Depot, United States Forces, European Theater, (then of 
Detachment 6964, Ground Force Reinforcement Command), did, at 
Detachment 6964, Ground Force Reinforcement CoI!ll1l8.lld, APO 269, 
United States Army, on or about 2 Ma.rah 1945, desert the 
service of the· United States, and did remain absent in deser
tion until he was apprehended at Paris, France, on or about 
29 September 1945. 

CHARGE IIa Violation of the 92nd Article of War. 

Speoificationa In that Private Carl A. Cash, 6960th Reinforce
ment Depot, United States Forces, 1:uropea.n Theater, did, in 
conjunction with Jacques Provence, Jacques Jurquet, and an 
unknown person, at Paris, France, on or about 21 September 
1945, with malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation, kill one 
Marianne Fenestre, a human being by shooting her with a pistol. 

CHARGE IIIa Violation of the 93rd Article of War. 

Specification la In that Private Carl A. Ca.sh, •••, did, in con
• 	junotion with Private Leo Cinaglia, and Private Ray Holbert at 

Pa_.ris, France, on or about 16 September 1945, by force a.nd · 
violenoe and 'by putting him in fear, feloniously take. steal 
a.ni oarry away from the person of Henri E'ustratiades, twenty 
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thousand (?0,000) francs, French currency, and one (1) watch, 
the property of.the said Henr:i Eustratiades, of the total value 
of more than four hundred dollars _($400.00). · 

Specification 2a In that Private Carl A. Ca.sh, •••, did, in 
conjunction with Private Leo Cinaglia., a.nd Private Ray :Holbert 
and an unknown French soldier, at Paris, France, on or about 
18 September 1945, by force and violence and by putting them 
in fear, feloniously take, steal and carry away from the person 
of Louis Contet, one thousand (1,000) francs, French currency, 
property of Louis Contet, and from the person of Suzanne Co:q.tet; 
two thous&lld (2,000) francs, French currency, property of Suzanne 
Contet, and from the person of Albert Thouiu. ... s:ix thousand 
(6,000) francs, French currency, one (1) ring, one (1) pen and 
one (1) wrist watch, the property of Albert Thouin, and from 
the person of Miss Delaye, two (2) rin5~, property of Niss 
Delaytif, and from the person and presence of Albert Poureau . 
sixteen thousand (16,000) fra.ncs, French currency, and one (1) 
wrist watch, property of Albert Poureau and from the person of 
Roger Ma.rin two thousand (2,000) fra.nos, French currency, and 
one (1) wrist watch, property of Roger ~rin, of a total value 
of more than fiw hundred and forty dollars ($540.00).' 

Specification 3a In that Private Carl A. Ca.sh, •••, did, in 
conjunction with Jacques Provence, Jacques Jurquet, and an un
known person, at Paris, France, on or about 21 September 1945, 
by force and violence and by putting· them in fear, feloniously 
take, steal and carry a.way from the persons and presence of 
Jean Nicolai, Denise BesDS.rd, 1 Yvonne Rimoldi, and Alphonse 
Velghe, money and jewelry of the value of a.bout Qne hundred 
thousand (100,000) francs, French currency, the property of 
the aforementioned, of the value of about two thousand dollar, 
(#2,090.00)! 

He pleaded not guilty to a.11 charges and specifications. He waa foUDd guilty 
as followa 1 

110.f the Specification a.nd Charge I -- Guilty. 

•of the Specification a.nd Charge II -- Guilty. 

"Of Speoifica.tion 1, Charge III -- Guilty.

•or Specification 2, Charge III, Guilty, except the words and figures 


'one thousand (l,000)', substituting therefor the words and figures· 
'five thousand (5,000) 1 ; and except the words and figures, 'sixteen 
thousand (16,000) 1 , substituting therefor the words and figures,· 
'fourteen thousand ·(14,000) 1 ; and.except the words and figures, 
'five hundrea and forty dollars (~540.00)', substituting therefor 
the words and figures 'five hundred and eighty dollars ($580.00)'J 
of-:the exoepted words. Not Guilty, of the substituted words, Guilty. 
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"Of Specifioa.tion 3, Charge III, Guilty, except the words 'Denise 
Besnard,' substituting therefor the word 'and'; and except the 
words 'and Alphonse Velghe'; and except the words and figures, 
1 one hundred thousand (100,000)', substituting therefor the words 
~d figures 'twenty-seven thousalld nine hundred (27, 900)'; and 
except the words a.nd figures 'two thousand dollars (~2,000.00),' 
substituting therefor the words ani figures 'five hundred fifty
eight dollars (~558.00) 1 ; of the excepted words, Not Guilty, of 
the substituted words, Guilty. 

"Of Charge III -- Guilty. 11 

Evidence of one previous conviction was introduced. He was sentenced to--~ 
be dishonorably discharged the service, to forfeit all_pay and allowances 
due or to become due, and to be confined at ha.rd labor, at such place as the 
reviewing authority mibht direct, for the term of his natural life. The 
reviewing authority approved the sentence but reduced the period of con
finement to thirty-five years and designated the U.S. Penitentiary, Lewis~ 
burg, Pennsylvania, as the place of confinement. He forwarded the record 
of trial for action under Article of War soi. 

3. The Board of lieview adopts the statement of evidence and the law 
oonta.ined in the Sta.ff Judge Advooate 1 s review. 

4. The court was legally constituted and ha.d jurisdiction over the 
accused arxl of the offenses. No errors injuriously affecting the substan
tial rights of the accused were oommitted during the trial. The Board of 
Review is of the opinion that the reoord of tria.l is legally sufficient 
to support the findings of guilty and the sentence. A sentence of dea.th 
or imprisonment for life is mand.'atory upon a conviction of a violation of 
Article of War 92. Confinement in a penitentiary is authorized by Article 
of 't'iar, 42 for the o.ff'ense of murder, recognized as an offense· of a· civil 
nature and so punisha.ble by penitentiary confinement by sections 273 and 
275, Crimina.l Code of the United States (18 USC, 452,454). 

, Judge Advocate 
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• ·WAR DEPARTMENT 
Office 	of The Judge Advocate General 

Washington 25, D. c. 

JAGQ-CM 	313163 SEP 4 1946 · 

-U N I T E D S T A T E S 	 ) WESTERN BASE SECTION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Paris, France, 7 February 1946. 

Second Lieutenant CLIFFORD ) Dismissal, total forfeitures 
C. HAWKINS (0-1595566), 180th ) and confinement at hard labor 

Replacement Company, Detachment ) for three (3) years.

39, 19th Replacement Depot, ) 

United States Forces, European ) 

Theater. ' ) 


OPINION 	by the BOARD OF REVIEW 

1;DRFEL, 	 OLIVER and MCDONNELL, Judge Advocates 

l. The record o! trial in the case of the officer named above has been 
examined by the Board of Review and the Board submits this, its opinion, to 
The Judge Advocate Gem ral. 

2. The 	 accused was tried upon the following Charges and Specifications:. 

CHARGE I: Violation of the 61st Article of' War. 

Specification 1: In that Second Lieutenant Clifford c. Ha:wkins, 
180th Replacement Company, Detachment 39, 19th Replacement 
Depot, United States Forces, European Theater, (then of De
tachment 67, 19th Replacement Depot), did, without proper 
leave absent himself from his organization at Detachment 
67, 19th Replacement Depot, Etam.pes, France, from about 
18 September 1945 to about 18 October 1945. 

Specification 2: In that Second Lieutenant Clifford c. Hawkins, 
180th Replacement Company, Detachment 39, 19th Replacement 
Depot, United States Forces, European Theater, (then of De
tachment 67, 19th Replacement Depot), did, without proper 
leave, absent himself .from his organization at Detachment . 
67, 19th Replacement Depot., Etampes, France, .f'rom about 

. 19 October 1945 to about 25 November 1945. 
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CHARGE IIa Violation of the 69th Article of War. 

Specificationa In· that Second Ll.euteriant Clifford C. Hawkins, 

180th Replacement C ompaizy-, Detachment 39, 19th Replace

ment Depot, United States Forces, European Theater, 

(then of Detachment 67, 19th Replacell)9nt Depot), having 

been duly placed in arrest at the 19th Replacement Depot, 

~~ampes, France, on or about 19 October 1945, did, at 

19th Replacement Depot, Etampes, France, on or about 

19 October 1945, break his said arrest before he was 

set at liberty by proper authority. 


He p]e aded not guilty to, and was found guilty of, all Charges and Specifi 
cat:i,ons. The prosecution announced that it had evidence of one previous 
conviction, which was received without objection, read to the court and is 
appended to the record-as Eldlibit E (R 12). This is a certificate setting 
forth four absences without leave of two days each and one for five days. 
It also states: 

"Previous conviction: 

"Sentenced to forfeit nine hundred ($900.00) 

dollars pay at rate of $75.00 per month, per GCMO 

#50, Hq 15th U.S. A:nrv, dated 10 July 1916.11 


Accused was sentenced to be dismissed the service, to .forfeit all.pay and 
allowances due or to become due, and to be con.fined at hard labor, at such 
place as the reviev.i.ng authority may di:rect, for. three years. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
pursuant to Article of War_. 48. .., · 

3. Evidence for the prosecution. The initial unauthorized absence 
alleged in Specification 1, Charge I, arxi the terminat,ion thereof', were 
shown by extract copies of a morning report of accused 1s organization (R 6; 
Pros. Exs. A and B). The initial unauthorized absence alleged in Specification 
2, Charge I, and the termination thereof, were likewise shClRll by extract 
copies of morning reports (R 7; Pros. ~s. C, D, D-1). · 

To establish that the accused was placed in aITest and broke s~d 

arrest, as alleged in the Specification o.f Charge II, the prosecution intro

duced an extract copy of a morning report (R 7; Pros. Ex:., C), which included 

the following entrie~ 'With reference to the accused: 


"Dy to arrest in g,rs as of 1130 19 Oct. From arrest 
, in qrs to J;HOL as of 2000. 19 Oct. 11 

4. Evidence for the defense. The defense introduced the report of a 

Board of Officers, dated 23 January 1946, convened unier Paragraph 35c, IDM, 

1928, and AR 420-5 {R 9; De£. Elc. A)• According to this report the Board 

.found: 
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"1. That 2D 11' CL17FOR:;:J C HAYiKINS, 0-1595566, (prisoner), 
Paris Detention Barracks, is sane and responsible for his actions 
at the present time, and is so far free from all mental defect, 
disease, or derangement as to be able to distinguish between 
right and wrong and to adhere to the right and to be able to 
cooperate'in his own defense; and 

"2. That 2D LT CLIF?OP.D C HA.'.~KINS, 0-1595566, (prisoner), 
'·Paris Detention Barracks, was sane and responsible for his 

actions during t11e time vhen he is alleged to have committed 

certain acts for which disciplinary action is now pending; and 


113. That 2D Ia' CLIFFORD C HAifrrn;s, 0-1595566, (prisoner), 
Paris Detention Barracks, has shovm evidence of a Psychoneurosis, 
mixed type, severe, acute, with severe anxiety, depressive and 
amnesic features, in an indiviciual vrith moderate predisposition 
under pr:-olonged moderate stress; and 

114. That at the tirr:e of his alleged offense his judgment 
and behavior were severely and adversely influenced by this con
dition and therefore every consideration should be shown in 
weighing his guilt, arrl/or in mitigation if foun:l guilty, even 
thoug,1 he must be considered sane and responsible; and further 
the Board finds 

115. That 2D LT CLIFFORD C HAVJKINS, 0-1595566, (prisoner), 

Paris Detention Barracks, shows sufficient improvement in his 

condition to warrant the, opinion 


"6. That return to active duty and assignment to actual 

duties is the most appropriate therapeutic measure. 11 


Defense also introduced an extract from accused 1s W.D., A.G.O. 
Form 66-1 (R 9; Def. Eic. B), showing the record and character of his service. 
Accused testified under oath as to bis background and military duties, 
stating his age, residence, marital status, civilian occupation, date of · 
entry into the A:rrrw, date of arrival in England and France; that in July 1945 
he was assigned to 3187th Quartermaster Service COl!lpruv as a platoon leader 
guarding :i:risoners of war, which required about one hour of his time dai~J 
that in August 1945 he was sent to the 17th Replacemmt Depot and to the 19th 
Replacement Depot in September 1945, at which places he had no duties and 
did nothing except "tried to read" (R 10, ll). 

5. The admission in evidence of the extract .copy of the mornitlg 
report introduced as Prosecution Elchibit A was objected to by the defense. 
'i'he only ground of objection requiring notice here was that "the officer 
who authenticated the morning report does not have any prescribed duty to 
know the truth of the entry" (R 5). The same objection was made to admission 
of the extra.ct copy introduced as Prosecution Exhibit B (R 6). Defense made 
the same objections to Prosecution Elchibits c, D and D-1, but as to Prosecution 
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Ex:h:ibit C went further and based objection upon the additional ground, 
although inept4" phrased, that the entzy showing the accused placed in 
arrest of quarters was inadmissible to prove that .fact, over objection 
(R 6, 7). 

. I 
The objection that the entries in these extract copie~ were not 

ma.de by an authorized :p3rson apparent4r arises .from the fact the officer 
who authenticated the entries on Prosecution Eichibits A, B, C, and Dis shO'l'lll 
on Band C to be the Personnel Officer of the Replacement Depot detachment, 
although on A and D his capacity is not shown. A different officer, whose. 
capacity is not; shavn, authenticated the entzy on Prosecution Exhibit D-l. 
The entries on these five exhibits were dated 19 September, 19 October, 
20 October, 26. November and 12 December 1945, respectiveq. Inasmuch as 
the same objection was made to each, it will be assumed that the officer au
thenticating each entry acted in bis capacity as Personnel Officer o:t the 
Replacerent Depot detachment. As such, did he have authority to authenticate 
morning reports of the detachment? We answer tbe question affirmativeq. 
Prosecution Exhibits A, B, and C are extract copies of the morning reports 
of Detachment 67; Ground Forces Replacement Command, and Prosecution Exhibits 
D and D-1 are extract copies of the morning reports of Detachment 69 of the 
same command. This situation was confronted and the same question disposed 
of in CM 308927, Williams (CM EI'O 19210), wherein the Board of Review said: 

n2. The extract copies of morning reports offered in 

evidence in support of Specifications l through 6 of Charge 

I show that the reporting unit in each case ~as Detachment 

71, Ground Force Reinforcement Command, that the original 


-morning report was dated after 8 Juq 1945 and was signed by' 

the Personnel Officer, 71st Reinforcement Battalion (Pros. 

Exs. A-H). Accused was attached-unassigned to Detachment 71, 

2nd Reinforcement Depot, Namur, Belgium (R 4-.5, 10; Pros • 

.Exs. A-H). A Personnel Officer was not after 8 Jlicy" 1945 

authorized as such to authenticate original morning reports 

of units of a lower echelon than his 01VIl (CM EI'O 18295, Jones 

~; C:M EI'O 18839, Bender; see CM EI'O 18561, Rosamilia

and CM EI'O 19033, Tonielli. However, .Arnw Regulations 345-400, 

'WD, 3 Januazy 1945, provide in paragraph 43a that 'morning 

reports 'Will be signed by the Commanding Officer of the re- · 

porting unit, or by 8If1 officer designated by the Commanding 

Officer•. After 8 Juq 1945 such regulations governed the 

authentication o! morning reports in the European Theater 

(Ibid) e . I . 

, 

As stated in CM E'l'O 18561, Rosamilia, supra 

'It is clear that. the Comp8Iff Commander would have 
no authority to "designate" the Battalion Personnel 
Officer not a member of his compaey and not subordinate 
to him, to sig.'l the morning report, since the use o! 
the word ndesignaten implies the exercise of command 

·power.' 
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The foregoing lariguage is not applicable in the instant case 

in view of the judicially noticeable fact that in the 

European Theater each reinforcement battalion is authorized 

to operate a nwnbered detachment of the Ground Force Rein

forcement Command,~ number of which detachment corres

ponds to the number of the battalion operating it (MCM, 

1928, par. 125, p. 135; see Circular No. l, Ground Force 

Replacement System, European Theater, 22 June 1944). It 

may be presumed in the absence of evidence to the contrary 

that entries in the morning report 'Were made by a proper, 

d~ authorized officer (CM ETO 5234, Stubinski). It may 

thus be presumed that the Personnel Officer or the 71st 

Reinforcement Battalion (who was also the Personnel Officer 

of Detachment 71, Ground Force Reinforce.ment Command) was 

du:IJ authorized b;y the Commanding Officer of Detachment 71 

to authenticate original morning reports or the latter unit, 

there being no evidence to the contrary. It follows that 

the extract copies were properly admitted in evidence and 

establish accused's guilt of Speeifications.l through 6 ot 

Charge I. * * *" 


We· hold, therefore, that the entries W8re properly authenticated and that 
the extract copies were admissible. 

6. Th!:f Speci.t'ication or Charge II alleges that 11haTing been duly 
placed in &?Test at the 19th Replacement Depot, Etampes, France., on or 
about 19 October 1945,n the accused broke said arrest on the same day. 
To establish the &?Test, the only evidence introduced was the first ..entr;r 
contained in the extract copy 0£ the morning report introduced as Prose
cution Exhibit c, reading "Dy to 81Test in qrs as of 1130 19 Oct,• as above 
stated. Does such evidence p~e that accused was duly placed· 1n arrest? 

.We think so. This evidence does not show b.r whom nor by' what authority 
the accused W'd.S placed in arrest. Officers may properly be placed 1n 
arrest: 

"By cOl!mlanding of'f'icers only, 1n person, t.hrough other 
officers, or by oral or written orders or communications. 
The authority to place such persons in arrest or confinement 
will not be delegated. Subject to such limitations as mq 
be imposed by superior competent authority the tem 'command
ing officer• includes the commanding officer of a garrison, 
post, camp, or other place where troops are on duty and the com
manding of'ficer of a regiment, detached battalion, detached 
compaey-, or other detachment, and their sup,riors" (Par. 20, 
MCM, 1928). 

The burden of proving that the accused was duly placed in arrest is 
upon the prosecution (Par. l.39!., J.CM, 1928). It has been held that the 

s 




presumption ot legality of.arrest referred to 1n paragraph 139!. ot 

the Manual extends only to the grounds for the arrest and not to the 

authority to arrest, and that the latter must be proved (Dig. Op. J.AJJ 

1912-1940, Sec. 427(3), 250.413~ April 29, l9J8; CM 249824, Graves, 

32 BR 207 and cases there citedJ. 


In CM ETO 8706, I:!!:ill (1945), where the onl;r evidence of accused's 
. being placed in arrest was a morning report entry, it was held that 
"Since this was admitted Jtl,.thout objection, it is deemed competent to 
show the'status alleged ••••11 Such was not the case here; the ad
mission of the extract cow was objected to b7 the defense. Ho11eTer, ft, 
do not consider objection or lack of objection on the part of the defense 
as being the decisive factor in such a case. Moreover, 118 are or opin
ion that the decisions holding that the presumption of legality of 
arrest extends only to the grounds for the arrest and not to the author-
ity therefor established a distinction without a difference. Public 
officers are presumed to perfonn their duties properl;r (Par. ll2L 1£M, 
1928). This pt"esumption applies, until the ecntrary be sh011I1, to thl 
acts of officers of the Army (CM 239068, Knierim, 25 BR·35). Assuming 
that the presumption may be indulged that sufficient cause existed tor 
placing in military arrest a person subject to military law, we can find 
no basis in reason for holding that it may not also be presumed that proper 
military authority ordered the arrest. Indeed, it would appear that the 
latter presumption follows a fortiari, lacking evidence to the contrary. 
We believe that the above-cited decisions limiting the presumption to 
the gro~s for arrest only are unsound in principle and should not longer 
be followed. 

The evidence of previous convictions (R 12; Ex. E) should not 
have been considered ey the·court. It shows a previous conviction ey 
general court,-martial but fails to set forth the offenses ot 'Which accused 
was convicted. Further, it shows five previous absences without leave nth 
nothing to indicate that accused was convicted of these offenses by court,
martial. In fact., the preTious conviction refened to concerned only two 
of those absences. The evidence of the other absences without leave was 
clearly inadmissible (MCM, 1928, par. 79g_, P• 66). 

H01'9ver, since this error did not p:-ejudice the accused's rights 

insofar as the findings ot guilty are concerned, and since the sentence 

imposed is within the legal limits provided b7 law, the enor does not 

require the disapproval of either the findings of guilty or the sentence. 


Although it is impossible·to measure the probable· affect or the 

error upon the action of the court in arriving at the sentence, the Board 

or Review is of the opinion that the record can be completely purged of 
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the e.t'.t'ect of the error by an appropriate remission by the confirming e.u
thority (CM 243015, Fisher, 27 BR 257; CM 270462, Ricker, 45 BR 295). 

7. War Department records show that accused was born an 26 April 
1912, is married and bas no children. He is a high school graduate a.rd 
attended the University of Minnesota two years, majoring in economics. His 
civilian occupations, between 1928 and 1942, consisted o.t' work as a ship
ping clerk and porter in a shoe store, hotel porter, junior librarian on 
a i'iPA project, Pullman porter and stock room clerk. He was inducted on 
26 January 1943 and served as an enlisted man until commissioned a 
temporary second lieutenant, Q).{C, Army of the United States, on 1'3 August 
1943, upon completion or Quartennaster Officer Candidate School. He was 
convicted b;r general court-martial, on 3 July 1945, of two absences with
out leave o.t' two and .t'ive days, respectively, and breach of arrest, .t'or 
which be was sentenced to forfeit $75.00 per month tor t118lve months. 
The extract copy of accused's W.D., A.G.o. Form 66-1, introduced as De
fense Exhibit B, shows the following performance ratings between 13 
August 1943 and 12 .August 1945: one very satisfactory, seven excellent, 
and three superior,; and that he departed the United States .t'or foreign 
duty on 3 June 1944. · 

s. The court was legally constituted and had jurisdiction or the 
person and the subject matter. Except as noted above, no errors in
juriously affecting the substantial rights of the accused were co11111itted 
during the trial which may not be rectified by the discretionary action 
of the confinaing authority. In the opinion ot the Board of Review, the 
record _of trial is legalJ.3 sufficient to sustain the findings or guilty 
and to support the sentence, and to warrant confirmation thereof'. Dis
missal is authorized upon conviction of a violation or Article ot War 61. 

' 
~~~~~~:.L~~-1:4~~, Judge Advocate 

,;L,,~,,4iQllll,~..a....-l.,~~""':;_.:;;;J1-·, Judge Advocate 

.i.~~;.._~~w.~~?:r:::?:!!.:::~-·, Judge Advocate 
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JAGQ - CM 313163 1st Ind 
. I. 

J. l ;_,,.,.J
'\'ID, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Clifford 
c. Hawkins (0-1595566), 180th Replacement Company, Detachment 39,. 19th 
Replacsment Depot. 

2. Upon trial by general court-martial this officer was fowid guilty 
of two specifications of absence without leave, for approximately thirty
one days and thirty-eight days, respectively, in violation of Article of 
War 61, and of breach of arrest, in violation of Article of War 69. He 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor for three 
years. The reviewing authority approved the sentence and forwarded the 
ncord of trial for action pursuant to Article of War 48. 

·,t· 

3. A summary of the evidence may be found 1n the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to sustain the findings of guilty and the 
sentence, and to warrant confirmation thereof. I concur 1n that opinion~ 

4. The evidence shows that the accused was absent without leave for 
the tlfO periods stated above. He testified as to his background and 
military duties, and that he had no duties at the 19th Replacement Depot 
and did nothing except "tried to read." The defense introduced a report 
of a board of medical officers that accused was sane and responsible for 
his actions and able to cooperate 1n his defense; that he 11has shol'IIl 
evidence of a psychoneurosis, mixed type, severe, acute, with severe 
anxiety, depressive and amnesic features, 1n an individual with moderate 
predisposition under prolonged moderate stress"; that at the time of his 
offenses "his judgment and behavior were severely and adversely in
fluenced by his condition and, therefore, every consideration should be 
shown 1n ,veighing his guilt, and/or 1n mitigation if found guilty"; and 
that accused "shows sufficient improvement in his condition to warrant 
the opinion that return to active duty and· assignment to actual duties 
is the most appropriate therapeutic measure." 

5. During the peri~ between 1.3 August 1943 and 12 August 1945, 

accused received one efficiency rating of very satisfactory, seven, o.f 
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excellent, and three of superior. He went overseas on 3 June 1944. He 
served as an enlisted man from induction on 26 January 1943 until gradua
tion from Officer Candidate School and commission as a temporary second 
lieutenant on 13 August 1943. He was convicted by general court-martial 
on 3 July 1945 of two absences without leave for two and five days, re
spectively, and of breach of arrest, for which the sentence as approved 
was forfeiture of seventy-five ($75.00) dollars per month for t1'8lve 

. months. 

6. The evidence of previous convictions offered by the prosecution 
should not have been admitted nor considered by tha court. This evidence 
(Prosacution Exhibit E) shows a previous conviction by general court
~artial but fails to set forth the offenses of which accused was con
victed. Further, it s:1ows five previous absences without leave with 
nothing to indicate that accused was convicted of these r:£ fenses by court
martial. In fact, the previous conviction referred to concerned only- two 
of those absences. The evidence of the other absences without leave was 
clearly inadmissible. As pointed out by the Board of Review, the record 
can be completely purged of the effect of this error by an appropriate 
r$mission by the confirming authority. In view also of the finditl of the 
sanity board above refsrred to that a<:cused's joogment and behavidf 11ere 
severel,y and adversel,y ihfluenced by his condition, I therefore reconmend 
that the sentence be confirmed but that so much of the confinement as is in 
excess of one year be remitted, that the sentence as thus modified be car
ried into execution, and that a United States Disciplinary Barracks be 
designated as the place of confinement. 

7. Inclosed is a form of action designed to carry this recommenda:.. 
tion into effect, should it meet with your approval. · 

2 	Incls THOMAS H. GREEN 
1 - Record of Trial Major General 
2 - Form of Executive Action The Judge Advocate General 

1 G.c.~J.o. 294, 4 October 1946). 
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WAR DEP~RTMENT (39)
In the Office of The Judge Advocate General 


Washington 25, D. c. 


JAGK - CM 313165 
26 SEP 1946 

UNITED STATES ) WESTERN BASE SECTION 
) US FORCES, EUROPEAN TEEA.TER 

v.- ) 

1 Trial by G.C.M., convened at Marseille, 
First Lieutenant WILLIAM A. France, 22 December 1945. Dismissal, 
HUNTER (0-1587333), Quarter ) total forfeitures and confinement for 
master Corps. ) five (5) yea.rs. 

OPINION of the BOARD OF REVIEll 

SILVERS, McAFEE e.nd ACKROYD, Judge Advocates 


1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried _upon ~he following charges and specifications a 

CHARGE I: Violation of the 94th Article of War. 

Specificationa In that First Lieutenant William A. Hunter, 
Sergeant Thomas C. ~aulerson, and Private First Class Jll.llles 
L. Egan, all of Company B, 1st Staging Area. Battalion, acting 
jointly, and in pursuance of a common intent, did, at or 
near Ca.las, France, on or about 15 August 1945, wrongfully 
and knowingly sell about three hundred (30o) blankets, ,of 
the value of more than fifty dollars (~50.00), property of 
the United States furnished and intended for the military 
service thereof. 

CHARGE Ila Violation of the 96th Article of war; 

Specificationa In that First Lieutenant William A. Hunter, 
Sergeant Thomas c. Raulerson, and Private First Class James 
L. Egan, all of Company B, 1st Staging Area Battalion, acting 
jointly, and in pursuance of a common intent, did, at or near 
Calas, France, on or about 22 August 194,5, wrongfully engage 
in business in violation of Paragraphs 2 e.nd 3, AG Letter, 
AG 004 OpGA, Headquarters, European Theater of Operations,. 
United States Army, 4 April 1945, by selling certain personal 
property, viz, one (1) one-ton motor, for personal profit. 

SEPARATE caRGE AS '.L'O FIRST LIEUTENA.NT HUNTER.a 

SEPARATE CHARGEa Violation of the 93rd Article of War. 

http:LIEUTENA.NT
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Speoifica.tiona In that First Lieutenant William A. Hunter, 
Company B, 1st Staging Area Batta.lion, did, at or near Calas, 
France, on or a.bout 1 September 1945, feloniously embezzle by 
fraudulently converting to his own use, about twenty-six 
thousand (26,000) francs, lawful currency of hance, of the 
value of a.bout five hundred and twenty dollars ($520.00), the 
property of Private First Class James L. Egan, entrusted to 
him, the said First Lieutenant William A. Hunter, by the said 
Private First Class James L. Egan, through Sergeant Thomas c. 
Raulerson, who was then acting for thesaid Private First Class 
James L. Ega.n. 

He pleaded guilty to Charges I and II and the specifioa.tions thereto, not 
guilty to the Separate Charge and its specification, and was found guilty 
of all charged and specifications. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the se?"!ioe, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 

.labor at such place as the reviewing authority might direct for five years. 
The reviewing authority approved the sentence and forwarded the record of. 
trial for action under Article of War 48. 

3. For the prosecution. 

Dur-ing the early part of the summer .of 1945 the accused, who was a. 

supply.officer, Sergeant Thomas C. Raulerson and Private First Class James 

L. Egan entered into an agreement to sell Army blankets and other property 
from the supply room of the First Staging Area. Batta.lion, located near 
Ca.las, France (R. 30, Pros. Ex. 1). On 15 August 1946, German prisoners 
otwar, acting.on orders from Sergeant Raulerson, loaded an Army truck 
with several hundred U.S. Government bl&Ilkets, the number thereof being 
estimated from two hundred to four hundred (R. 12-17). Vogislaw Ma.ricic, a. 
Jugosla.v, who was present at the loading purchased the blankets and on the-. 
following day, 16 August 1946, after the blankets had been delivered to 
1~dam Blanc's place in Marseille, F~ance, he paid to Raulerson and Egan 
the sum of 40,000 Francs (R. 11-18). Fl-om this amount of money accused 
received 20,000 Francs as his share in the deal (R. 24,30, Pros. Ex. 1). 
At the suggestion of the prosecution the court took judicial notice of the 
value of Army blankets as set out in Arrrr., Regulations and too. t the total 
a.mount involved exceeded fifty dollars (R. 35). On some date prior to the 
sall!' of the blankets accused and the two enlisted men heretofore na:med .. ; _::, 
de:aded to sell a. one-ton motor which had been left in the vicinity of the 
supply room by departing troops. On or about 22 A'!,lgllSt 1945 Sergeant 
Raulerson ordered a group of German prisoners to load the motor on a. truck 
and ~t was hauled a.way (R. 13). For the delivery of this motor the 
Yugoslav pa.id. Ji:gan 40,000 Francs (R. 18). The aooused received 20,000 .. ·>; 
Francs or one-half of this money (R. 30, Pros. Ex. l). 

The court took judicial notioe of letter AG 004 OpGJ.. Hq. ETO, USA, 

dated 4 April 1945, the pertinent provisions thereof being read ihto the 
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reoord as followsa 

"S~bjecta Prohibition Against 'Engaging in Business'. 
To a Conunanding Generalsa 1. It is the policy of the 
Theater CoIIllll8.llder that personnel subject to military law in 
this theater shall not, so far as can be avoided, disturb the 
economy of the liberated countries nor use their presence 
here in order to obtain or to lay plans to obtain any com
mercial advantages for- themselves or for others. 2. Pur
suant to this polioy, all personnel subjeot to military law 
are prohibited from 'engaging in business' in this theater. 
3. The tenn 'engaging in business' is defined to include& 
a. Buying, selling or dealing in securities, except savings 
bonds regularly purchased from the issuing government; postage' 

· stamps J real estate;' or any kind of property in this_ theater 
for pres~nt or future personal profit or investment. (As to 
dealing in currency, reference is made to letter, this head
quarters, AG 121 O;GA, subjecta 'Prohibition Against 
Circulating, Importing,.or Exporting United States and British 
Currencies in Liberated and Occupied Areas and certain trans
actions Involving French Currency Except Through Official 
Channels', dated 23 September 1944). b. Acting as agent, 
intermediary or conduit in any business transaction for gain 
in this theater for any person, firlll or corporation, wherever 
located or planned to be located. c. Using the Army Postal 

· System 	or other Army Communications-systems for sending or · 
receiving communications relating to any unauthorized busi

·ness transacted, or to be transacted, in this theater." (R. 34) 

On or about l September 1945, accused proposed to Raulerson that for a 
20% oommission he would convert Francs into American money. Raulerson there
upon turned over to aocused 30,000 Francs, whioh belonged to Egan. Accused 
converted a.bout. 4,000 Francs (eighty .Almrican dollars) and told Raulerson 
he would give him the balanc_e at a later date, however, he kept the remain
ing 26,000 Francs and used the money for his own personal benefit (R. 25-28, 
Pros. Ex. 1). · 

4. For the defense. 

After having been fully advised of his rights under Article of War 24 
accused elected to make an unsworn statement. He asserted that prior to the 
alleged·offenses he had lost heavily at gambling, that he had given checks· 
covering his losses, advising the recipients thereof that he did not have 
sufficient funds on deposit to cover the checks but would reimburse the 
holders with money from his pay and allowances. He further stated that he 
was threatened with court-martial action by one of the holders of his_ checks 
and _that~ entered upon the series of transactions for which he was beihg 
tried in order to obtain funds to pay his debts. Acoused assumed full 
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responsibility for the sales of the property and admitted ta.king and 
applying to his own use the 26000 Franca belonging to Egan. 

5. At the close of th~ prosecution's evidence, the defense made a 
motion for a finding of not guilty as to the Separate Charge and its· 
specification on the grounds that the 26,000 Francs.alleged to. have been 
embezzled, were the proceed~ from the sale of stolen property, that title 
could not pass to Egan and consequently the accused could not deprive 
Egan of property which was not his. The motion was properly denied. 

"It is no defense that the principals have no right, as against 
third parties, 1:;o the money which the servant embezzles, or that 
their title was.wrongful. If he fraudulently take it on their 
account and then embezzle it, the offense is complete. Nor is it 
any defense that.the money embezzled was the proceeds of the sale 
of liquor kept in violation of law." (Wharton's Criminal Law, 12th 
F.d., sec. 1287, P• 1599.) 

The pleas of accused, his voluntary admissions and the uncontradicted 
evidence, render unnecessary any further discussion of this case. 

6. War Department records show that accused is 25 years of age and 
that he entered the Army as a private in May 1939. He was commissioned a 
second lieutenant,, AUS, in January 1943. He was promoted to first lieu
tenant on l February 1945. The greater part of his military experience 
has been in the oategory of motor maintenance e..nd supply. 

7. The court was legally constituted and had jurisdiction over.the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion tha.. t the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction for a violation ot 
Articles of War 93, 94 or 96. · 

Judge Advocate 
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JAGK - CM 313165 1st Ind 

WD, JAGO, Washington 25, D. C. SEP 3 o 1946 

TOa The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record or trial and the 
opinion of the Board of Review in the case of First Lieutenant William. 
A. Hunter (0-1587333), Quartermaster Corps. 

2. Upon a trial by general court-i!l9.rtial the accused (together with 
two enl~sted men of his co:npany) was convicted of wrongfully selling about 
300 u. s. Government blankets, in violation of the 94th Article of War, 
and of engaging in business for personal profit in violation or Article or 
Wc.r 96 by wrongfully selling a one-ton motor. Accused was also convicted 
of fraudulently converting to his own use about 26,000 Francs, property or 
Private First Class James L. Egan, who was one or his confederates in 
selling Government property. He pleaded guilty to the specifications 
alleging wrongful sale of1he blankets and motor and guilty to their re
spective charges. He pleaded not guilty to the specification and charge 
1lleging em~ezzlement of the Franca. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due and to be 
confined at hard labor at such place as the reviewing authority might 
direct for a period of five years. The reviewing authority approved the 
sentence and forwarded the record o.f' trial for action under Article or War 
48. 

3. A summary of.the evidence may be found in the. accompanying. opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation thereof. 

'As shown by his confession, which was properly admitted in evidence, 
the accused on acme date prior to 16 August 1945 entered into an agreement 
with Sergeant Raulerson and Private First Class Egan. both of his company. 
to sell Government property and divide the proceeds. All were members of 
Compb.?ly B, 1st Staging Area Battalion, stationed-near hla•, France, and 
accused was supply officer.· On or about 15 August-1Q45~-t.hey sold a truck 
load (about 300) blankets to a Yugoslav tor· 40,000 ;-Fz;~cs·•. ~~ accused 

1received half of the sale price. They later soldta ~ne-tonm~tor for 40,000 
Francs and accused received one half of the' inone~/-.receind in'.this trans- · 
action. Accused later received 30.000 Francs from Raulel'.'son :(property or · 
Egan) on a promise to convert saae to U. S•.money. lie converted about 4,000 
Francs and kept the rest of the money for his 01fll, use~ • . _" ·. . 

,· 
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This officer claims to have lost heavily at gambling and was at 
tempting to cover his losses by selling Government property. Sergeant 
Raulerson was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due and to be confined 
at hard labor for two years.' Private First Class Egan was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for a period or 
three years. Both of these sentences have been ordered executed and the 
Eastern Branch, United States Disciplinary Barrac!cs, Greenh9,ven, New York, 
was designated as the place of confinement in each case. 

4~ As shown by the record, the frauds perpetrated by this officer, 
and the example he set before enlisted men or his com.~and re!lder him un
worthy of the trust and respect accorded military personnel. I therefore 
recolll?!!end that the sentence be confirmed but that so much of the confine
ment as is in excess of three years be re:ni tted·, that as thus modified the 
sentence be carried into execution, and that a Federal Refonnatory be 
designated as the place of confinement. 

5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation should it meet with your approval. 

2 Incls 
1. Record of Trial 
2. Form of Action 

( a.c.Y.o. 313, 18 October 1946). 

THOMAS H. GREm 
Major General 
The Judge -Advocate General 
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WAR DEPARTMENT 

In the Office or The.Judge Advocate General 
Washington 25, D.C. · 

JUL 2 4 1946 
JAGQ - CY .313212 

U N I T E D S T A T E S 	 ) OKLAHOMA CITY · 

) Am TEClillICAL SERVICE COMMAND 


v. 	 ) 
Trial by G.C .M., convened 


First Lieutenant PETER .M. ~ at Tinker Field, Oklahoma 

KClFTINOFF (0-16,42279), ) City, Oklahoma, 8 April 


. Squadron A, 4136th Army ) 1946•. Dismissal and conf'ine
Air Forces Base Unit (Area )) ment for two (2) years. 
Command), Tinker Field, 
Oklahoma Ci~y, Oklahoma. ) 

OPINION or the BOARD OF REVIEW 

WURFEL, OLIVER and DAVIS, Judge Advocates 


1 •. The Board of Review has examined the record or trial in the case 
or the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. Accused was tried upon the following Charge and Specti"ieationa 

CHARGE s Violation or the 94th Article or War. 

Specification: In that First Lieutenant Peter M. Ko.ftinof'f, 
Squadron A, 4136th Army Air Forces E!ase Unit (Area Command), 
Ti.Dker Field, Oklahoma City, Oklahoma, then of Squadron K,112W.Army 
Air Forces Base Unit, Westover Field, Massachusetts, did, at 
Weatover Field, Massachusetts, between the dates of 1 December 
1945 and 15 December 1945, knowingly- and wrongf'ull7 misappro
priate two (2) winter flyi11g jackets, value about $24.00; t.hree 
(.3) flashlights, value about $1.72; eight (8) pliers, Talue 
about $7.05; nine (9) adjustable jaw wrenches, value about 
$5.43; one (1) hand drill, value about $2.00; one (1) electric 
drill, value about $28.95; two (2) adjustable pipe wrenches, 
value about $2.88; se:venteen (17) box wrenches, value about 
$10.68; thirt7 (.30) socket wrenches, value about $.3.08; one (1) 
ratchet socket handle, value a·oout $1.5.3; one (1) cross point 
screw driver, value about $.25; one (1) four inch cross point 
screw drivers, value about $.20; seven (7) open and wrenches,; 

·Talue about $1.78; one (1) 	1/2 inch open end wrench, value 
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about $.31; two (2) 3/8 inch open end wrenches, value 
about $.50; two (2) 5/16 inch open end wrenches, value 
about $.54; three (3) 15/64 inch open end wrenches, value 
about $.81; one (l) socket handle, value about $.83; 
thirty-two (32) drills, value about $4.50; one (1) tri 
angle, value about $.25; one (l) tap, value about $.83; 
five (5) abrasive points, value about $2.25; five (5) 
air clocks, value about $1.00J one (1) two inch ·extension 
bar, value about $.20; one {lJ 7 inch nipper, value about 
$1.25; one (l) center head, value about $.75; one (1) pro
tractor head1 value about $2.52; three (3) screw extractors, 
value about ,.53; three (3) steel counter sinks, value 
·about $2.20; one (1) socket extension bar, value about . 
$.68; one (1) close quarters screw driverf value about $.14; 
one (1) stone, value about $.48; three (3J jewel snips, 
value about $2.07; twelve (12) feet of air hose, value 
about $1.56; one (1) nipper, value about $.75; one (1) pair 
blue lens, value about $.39; one (1) 12 inch rasp, value 
about $.59; five (5) 1/8 inch reamers, value about $3.20; 
one (1) extension cord, value about $3.38; one (1) pound of 
silk cord, value about $1.00; one (l) wire stripper, value 
about $4.25; nine (9) punchers, value about $.75; one (1) 
wire staple paper fastening ma.chine, value about $21.80; 
two (2) transparent triangles, value about $.50; one (l) 
aircraft mark plotter, value about $1.50; one (1) 18 inch 
transparent triangle, value about $1.22; one (1) 5 inch navi
gation Douglas design protractor, value about $5.00; two (2) 
tin snips, ~alue about $2.50; one (1) expansion bit, value 
about $.85; three (3) boxes of paper fastening staples, value 
about $1.50; one (1) level, value about $4.60; ·one (l) 100
foot steel measure tape, value about $6.10; two (2) screw 
drivers, value about $.28; one (l) combination set, value 
about $7.80; one (1) 8 inch adjustable pipe wrench, value 
about $.52; one (1) hexagon set screw wrench, value about 
$.2;; eight (8) pencils, value about $.56; ten {lO)marking 
pencils, value about $.60; one (l) incomplete head set, value 
about $3 .34; one (l) volt ohm milliammeter, value about 
$28.lOi one (1) 3 inch bench clamp vise, value about $2.85; 
one {lJ jewelers screw driver, value about $.31; one (1) 
caliper, value about $1.65; one (l) spring joint divider, 
value about $1.12; one (1) scriber, value about $.27; two 
(2) sheet holder forceps, value about $2.40; one (l) stone, 
value about $1.20; one (1) tap and die set, value about 
$10.00; one (1) type C-5 cable tensiometer, value about $83.00; 
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one (1) drill holder No. 1-6o, value about $1~45; four (4) 
emery wheels, value about $.92; one (1) feeler (Wright 
8354,8) gage, value about $.90; one (1) spark plug m-ench, 
value about $1.00; five (5) 20 ampere fuses, value about 
$.J7; four (4) abrasive cup wheels, value about $.92; one 
(1) pipe strap wrench, value about $.90; one (l) 15 inch 
flexible machine finger, value about $.50; one (1) 24 inch 
flexible machine finger, value about $.75; one (1) weeding 
igniter, value about $.12; thirteen (13) set screw wrench, 
value about $.98; nineteen (19) drive pin punches, value 
about $2.78; one (1) 1/2 cold flat chisel, value about $.15; 
four (4) offset screw drivers, value about $.61; one (1) 
file, value about $.10; one (1) cotter pin extractor, value· 
about $.18; one (l) 26 leaf thickness gage, value about 
$2.10; two (2) 10-16o tire gages, value about $2.50; one (1) 
socket extension bar, value about $.54; one (1) .J/8 inch 
socket wrench handle, value about $.72; one (l) 5 inch socket 
wrench bar, value about $.38; twelve (12) f'iles, value about 
$2.48; one (1) 9 inch smooth bottom iron jaek plane, value 
about $1.28; two (2) calipers, value about $6.oo; one (1) 
pair rubber gloves, value about $3 .oo; one . (1) A-5 inspection 
lamp assembly, value about $1.39; one (1) pound wire lead 
solder, value about $2.42; o~• (1) syringe hydrometer, value 
about $1.00; two (2) 2 quart vacuum bottle, value about $5.40; 
th:ree (3) cotton head mops, value about $1.35; one (1) lamp 
assembly, value about $6.85;.one (1) socket handle, value about 
$.90; one (1) sliding T bar handle, value about $.63; two (2) 
socket wrench ratche~ handles, value about $3.19; two (2) 9/16 
inch sockets, value about $.J6; seven (7) 5/8 inch sockets, 
value about $1.26; ninteen (19) sockets, value about $3.42; ol'.le 
(l) 5/16 inch Wright soc~et, value about $.13; one (1) 3/8 
inch X 7/16 ~eh Universal socket, value about $.63; one (1) 
3/8 inch X 11/16 inch Universal socket, value about $.75; Oile 

(l)-3/8 inch X 5/8 inch Universal socket, value about $.70; 
one (1) 3/8 inch X 1/2 inch Universal socket, value about $.66; 
one (1) 3/8 inch X 9/16 inch Universal socket, value about $.68; 
one (1) 3/8 inch 1 3/8 inch Universal socket, value about $.62; 
!our (4) ¾8 ineh Universal socket joints, value about $3.08; 
one (1) 3 8 inch X J/4 inch Universal socket, value about, $.75; 
two (2) 9/32 inch sliding T bar handles, value about $.96; one 
(1) pair 12 inch shears, value about $.75; ·one (1) pair 9 
inch pinking shears, value about $3.JO; one (1) 2 ounc2 brass 
hammer, value about $.30; three (3) 3 ounce brass hammer, value 
about $1.05; one (1) ball pein hammer, value about $.40; one 
(1) 2 ounce ball pein hammer, value about $.20; one (1) cellu
lose hammer, value about $2.90; one (1) cellulose hammer, value 
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about $1.15; one (l) cellulose hammer, value about $1.99; 
four (4) rawhide mallets, value about $2,68; three (3) 
cellulose hammers, value about $1,20; one (l) pair needle
nose pliers, value about $,80; one (l) pair slip joint 
combination pliers, value about $.96; one (1) tap, value 
about $1.16; one (1) wheel, value about $.70; one (l) one 
piece working suit, value about $4.12; one (1) cloth hood, 

· value about $.88; one (1) wool knit torque, value about 
$.71; one (1) pair winter combat trousers, value about 
$8.00; one (1) M-3 trench kiiife, value about $1.35; one, (1) 
M-8 trench knife scabbard, value about $,95; one (1) . 
mechanical table type can opener, value about $2.84; two 
(2) 45 caliber automatic pistols, value about $70,00; two 
(2) 45 caliber barrel assemblies, value about $6.80; one (l) 
M 1916 holster, value about $1.60; one (l) M-1942 cooking 
stove, value about $7,07, total value of about $510.48, 
property of the United States, furnished and intended for 
the military service thereof. 

Accused pleaded not guilty to, and was found guilty of, the Charge and 
the Specification. No evidence of previous convictions was introduced. 
Accused was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due and to be confined at hard labor, at 
such place as the reviewing authority may direct for two years. The re
viewing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

J. Evidence for ~ prosecution. A photograph of a number of 
assorted tools and other items was introduced into evidence as Exhibit A 
(R 7). The items shown in that photograph were found at the home of ac
cused I s wife and were displayed in the court room. Two shipping tickets, 
bearing the name and address of accused's wife, were found attached to 
boxes containing portions of the above items in his wife's home. These 
shipping tickets were ad:mitted into evidence as Exhibits C and D (R 10). 
After accused's rights had been explained to him he made a voluntary extra
judicial statement which was admitted into evidence as Exhibit B (R 10). 
Relevant portions of this statement are as follows& 

•0n or about land 15 December, 1945, I made shipments 
or Air Corps Property to my wife, Mrs. Peter. M. Kottinotf, 
521 N.W. 5tbr Street, Oklahoma City, Okla. The first shipment 
was one toot locker and two wooden boxes, and the second ship-. 
ment was two toot lockers, full or GoTernment property. At that 
time I was assigned as Assistant Quartermaster Suppl7 Of'ticer at 
the Westover Field, Massachusetts, Squadron 1K1 • 

* * * * 
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•an ll t:iarch, 1946, I accompanied Investigator Mehl to 
the Patrol Headquarters where I examined the Government Property. 
After examining it and identifying it as the property I.sent to 
my wife's residence at Oklahoma City, Okla., from the Westover 
Field, Ii!ass., I placed my initials on a number of the articles 
for identification purposes. I have also carefully examined two 
lists or property, one list consisting of 11 pages of items and 
the other list consisting of one page, which indicates the Gov
ernment property I shipped from the Westover Field, Mass., to 
my wife's residence in Oklahoma City, Okla. I have initialed 
these lists. One shows the value of the property as $479.93, 
while the other shows the value of the property as $20.37. 

•All of the Government property I shipped.to my wifeis resi
dence for storage, I picked up while overseas and when the group 
came back to the United States, I packed it up and brought it 
back with other Government property.---- I knew that it was not 
proper for me to ship this property, knowing same to be Govern
ment property, to my wife's residence in Oklahoma City, Okla., 
from the Westover Field, ldl.ss. I did not have any authority to 
ship this Government property from Westover Field. In this con
nection I wish to state that I saw some or the items were marked 
1U. s. Property'· before I shipped them. I know it was my duty 
as an officer to turn in all surplus or found items.n 

Exhibit Eis a tabulation of items showing description, number, cost and 
total value. It is the same list examined by accused and initialed by 
him (R 1.3). This list corresponds to the items set forth in the Speci
fication. It was stipulated that all the property described in the 
Specification was between the dates of 1 December 1945 and 15 December 
1945, and still is, property of the United States Government, :f.'urnished 
and intended for the military service thereof, and that said property, 
at the time mentioned, was of the Government list priee value of approxi
mately $510.48 (R 14; Ex. F). 

4. Evidence~~ defense. Accused's step-son testified that 
the items depicted in Exhibit A, or som:i exactly like those, were 
shipped to his mother. He went to the railroad depot to pick them up. 
The items were in wooden boxes and foot lockers whieh were nailed or 
bolted closed. He opened the containers without authority and sold some 
of the items without authority (R 15, 16). After accused had been ad
vised of his rights as a witness he ele~ted to be sworn and testified 1n 
his own behalf (R 25). Accused served eighteen months overseas as 
Squadron Supply Officer and as Group S-4. It was very difficult to secure 
equipment~ When he returned to Westover Field his group was deactivated 
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and be supervised the turning in of the Group's equipment (R 25, 26). 
He signed a Category I Sfaatement and desired to remain in the service. 
Accused applied for the Regular Army, but upon learning of a physical 
defect, let his application drop. He did, however, expect to be 
transferred into a supply job in another Group. The items in Exhibit A 
are like items he sent from Westover Field to his wife's residence for 
storage (R 26, 27). He stated his intention as follows: 

"My intention was for her to store them at the resi 
dence and when at such time when I had joined some 
permanent organization, knowing the difficulty we had 
overseas in obtaining toolt:. and equipment, I thought at 
that time I would be assigned to a permanent organiza
tion and I would bring these with me to the benefit of 
that organization.ft (R 27). 

On cross-examination accused testified that he thought the property on 
display was the same property he shipped his wife, and would not say it 
is not. He doesn't consider any of it his private property (R 29), and 
that all of it is Government property (R 33). He was planning to turn it 
all back to the Government, but admitted that most of the tools could be 
used in his former trade (R 31, 34). 

It was stipulated that accused indicated his desire to be retained on 
active duty indefinitely by signing in Category I (R 14). Accused's 
Form 66-2 was admitted into evidence as Defense Exhibit l (R 14). It shows 
his performance ratings as superior and excellent. 

5. The evidenc~ clearly shows that accused shipped numerous items 
of property to his wife's home with knowledge that he hag no authority to 
do so and knowing that the articles were Government property. It was 
adequately proved that the articles were the property of the United States, 
furnished and intended for the military service thereof, and that the 
total value of the articles was as alleged. The proof failed to show 
competently that the individual articles were of the alleged values, but 
in view of the proof as to the total value of all the items, this failure 
is of no importance. 

6. War Department records·show that accused is 26 years of age, 
that he was born in British Columbia and is a naturalized citizen of the 
United States. He was ind11Cted into military service on 29 September 
1941 and served as an enlisted man until 19 January 1943 when he was com
missioned a temporary Second Lieutenant, Army of the United States. He 
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was promoted to temporary First Lieutenant 25 November 1943. His 
performance ratings have been excellent and sup~rior. He had no prior 
military service. Before entering service he was employed as an 
electrician's helper and as a supervisor for a building block firm. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the 
rights of the accused were committed during the trial. For the reasons 
stated,the Board of Review is of the opinion that the record or trial. 
is legally sufficient to support the findings or guilty and the sen
tence and to warrant confirmation of the sentence. The sentence im
posed is authorized upon conviction of a violation of Article of War 94. 

, Judge Advocate 

/~,-.,'-'-..:~dCloL.U.",.:::::;=:~...z::,_,_, Judge Advocate 

--~:;;........-,~:...ii:.;;..._____, Judge Advocate 
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JAGQ - CM 313212 1st Ind 

VID JAGO, Washington 25~ D. C. AUG 9 : 1946 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 Llay 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of First Lieutenant Peter M. Koftinoff 
(0-1642279), Squadron J., 4136th Army Air Forces Base Unit (Area Command), 
Tinker Field, Oklahoma City, Oklahoma. 

2. Upon trial by general court-martial this officer was found guilty 
ot misappropriating· a large number of tools, articles of clothing, instru
ments and miscellaneous items, property of the United States, furnished and 
intended for the military service thereof, of a total value ot $510.48, in 
violation of Article of War 94. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to become due· and to be confined at 
hard labor, at such place as the reviewing authority may direct, for two 
years. The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

• I 

3. A summary of the evidence may be found in the accompanying opinion. ot 
the Board of Review • . The Board is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. I concur in that opinion. 

The evidence shows that while serving as supply offic~r overseas aceused 
accumulated a quantity of to~ls and other miscellaneous items for which he was 
not accountable. When his unit returned to the United States for deactivation, 
a~cused sent five boxes of these articles to his wife's home in Oklahoma City, 
Oklahoma. When his step-son opened these boxes without authorit1 and sold some 
ot the contents, the transaction was discovered. Accused did not dell7 these 
facts but claimed that he wishes to stay on active duty, thought he would be 
transferred as a supply officer to another organization and, knowing the diffi 
eultieB involved in obtaining these materials,,pla.nned to have them shipped to 
him for the use ot his new organization. · 

' . ... . . 

4. Accused is 26 years ot age and is married. He was born in British 
Columbia and iB a naturalized American citizen. Accused was inducted into the 
Army 29 September 1941 and served as an enlisted man until 19 January 1943 
when he was commissioned a temporary Second Lieutenant, Ar1lfl o.f' the 'Oaited · 
States, after completion o.f' the Signal Corps 0£.f'~cer Candidate School. He was· 
promoted to temporary First Lieutenant on ·f5 November 1943. ·· Accused has served 
eightee:r.1 months in the European Theater. His pert.ormance ratings have be•• 
excellent and superior. I recommend that the sentence be eontirmed but that 
the period ot confinement be reduced to one year, and that the senteace a• 
thus modified be carried into exeeutioa. 
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5. Inclosed is a form of action designed to carry this recommendation 
into effect should it meet with your approval. 

THOW H. GREEN 
lia.jor General 
The Judge Advocate General2 Incls 

1. Record or trial 
2. Form of action 

( G.CM.O. 2591 ·16 Aug 1946 ). 
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WAR DEFJ.RTMENT 

In the Office of The Judge Advocate General 
Washington 25, D. C. 

)JUL 19 1946 
JAGQ - CM 313217 

UNITED STATES 	 ') OKINAWA BASE COWiiAIID 
) 

v. 	 ) Trial by G.C .~:., convened at 
) .APO 331, 19 ii~rch 1946. DisPrivate WILLIE tlORGAN, JR. ) honorable discharge and con(3474J898), Company B, ) finement for life. Peniten1908th Engineer Aviation 

tiary.Battalion. ~ 

REVIEY7 by the BOARD OF REVIEW 
WURFEL, ·OLIVER and DAVIS, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tions 

CHARGE: Violation or the 92nd Article of War. 

Specification: In that Private Willie Morgan, Jr., Company B, 
1908th Engineer Aviation Battalion, did, at or near Kyeda, 
Okinawa, on or about 5 January 1946, forcibly and fe
loniously, against her will, have carnal knowledge of Toyo 
Tamashiro. 

Accused pleaded not guilty to, and was found guilty of, the Charge and 
Specification. No evidence of previous convictions was introduced. Ac
cused was sentenc~d to be dishonorably discharged the service, to forfeit 
all pay and all~wances due or to become due, and to be confined at bard 
labor, at such place as the reviewing authority may direct, for life. The 
reviewing authority approved the sentence, designated the United States 
Penitentiary, McNeil Island, Washington, or elsewhere as the Secretary of 
War may direct, as the place of confinement and forwarded the record of 
trial for action pursuant to Article of War 50!-. , 

3. ~~ for the prosecuj;ion. On the afternoon of 5 January 1946 
Toyo Tamashiro and others were transporting a load of lun1ber ·when a truck . 
driven by three 	negroes stopped and she was told to jump on the truck.· 
Toyo became frightened and started to run. She was caught by one of the 
•colored boys• and placed on the truck. After a struggle ·they .finally put 
her on the seat and drove off, holding her down on the front seat and placing 



a handkerchief over her mouth when she began yelling for "MP", (R 8, 9, 
15). The truck turned lett off the highway and drove up into the hills. 
The victim then described the happenings in the following words: 

• ••• and three of them got hold of me and laid me down 
on the ground. And two of them held me d01fn on the ground so 
I couldn't jump or kick around much and one ot them started to 
take off his trousers. Well it was life and death between the 
colored boys and me so I started to wiggle around but couldn't 
wiggle around much and they took off their trousers and grabbed 
hold of my belt of my trousers and took the belt off and I put 
it back again and this happened about tour or five times. And 
after that one of the colored boysgrabbed my both'arms and put 
them behind my head and held me down and the other colored boy 
pulled my trousers off and the third one raped me. 

* * * * * 
•Q. How many men raped you? 

•J.. Three of them•
• 


* * * * * 

"When the third one was raping me the MP came up and when . 

the Al!) came, one of the boys who was watchine right by the 
truck yelled out and let the third one know the MP was coming up. 
When the third one was raping me the MP ca.me up and all three 
of them went in the bushes and hide, and I started to run to the 
llP and started to tell the story.about the raping that was going 
on. Then the MP asked how many men were there and I told the 

· MP one, two, three. Then the MP. asked me what I was doing there 
and I told him I was raped by three men•• • .• (R 9). . 

The witness then identified a Lieutens.nt Anderson as the military police
man who came up when she was being raped (R 10). She did not identity 
the accused (R 7). Lieutens.nt Anderson then testified that, after re
ceiving a call, he left camp with another military policeman, turned off 
a side road and came upon a truck with one negro by it. tie then noticed 
a native girl at the side of the truck; she was pulling up a native 
costume and was nervous. The witness tried to talk to her and gathered 
"that three negroes had intercourse with her and she hadn't received any
thing in return and bad been slapped around." The witness then found a 
second negro lying in the grass. He couldn't find a third negro but the 
other military policeman, Private Edges, went over a hill (Ult was just 
over the banka. R 14) and brought the accused back with him (a, 11, 12, 
18). This witness stated that he was the person brought into the court 
for identification (R 12). Private First Class Edges testified that he 
was with Lieutenant Anderson on the'afternoon of 5 January 1946, they 
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found an Army truck in the hills and he 11 believes 11 that accused is the 
man he got out of the bushes; 11I saw this man lying on his stomach in 
this ditch• (R J..;, 14). · 

4. Evidence for ~ defen~. After his rights as a witness were 
explained the accused elected to give sworn testimony in his own behalf 
(R 19). He stated that after he got off duty on the afternoon of 5 
January 1946, •we• got in the truck and went on down the r9ad, and up a 
side road. There was a woman up on the hill, and accused jumped off 
the truck to defecate; several military policemen callle up and asked what 
the men were doing; so accused, hearing this and a •carbine click•, fell· 
on his stomach and one of the military policemen found him. He denied 
that any woman was in the cab of his vehicle and that he had intercourse 
with any woman on that date. He didn't recognize the woman who testified 
at the trial•.His companions that afternoon were Thomas J. Boswell and 
Benjamin E. Gratton. As far as he knows, no other negro men were in the 
vicinity (R 20). He testified further that Boswell and Gratton were in 
the truck while he was defecating; that when he saw the girl and jumped 
off the truck to defecate, she was about 25 feet away, and that he went out 
of sight of her -- 11a little better than 20 yards"; that the girl was 
already there when they stopped, and that he saw no one with her (R 21, 22). 
Boswell testified as-a witness for the defense. He admitted that he had 
been convicted of rape on Toyo Tamashiro (R 23). He stated that he, Gratton 
and the accused drove to the top of a hill on the afternoon of 5 January 
1946 and saw a woman coming out of the bushes at the top of the hill. When 
the vehicle stopped, accused wanted to.defecate and had not returned to 
the truck at the time the military police arrived (R 23, 24). Gratton also 
testified for the defense. He stated that he and Boswell had intercourse 
with a native girl, the only one he saw on that hill that day, before the 
accused went to defecate and when accused got back the military police were 
there. He couldn't recognize the girl (R 26, 27). 

;. The unsatisfactory testimony of the prosecuting witness is cor
roborated and to some extent rectified by the other evidence. She stated 
that the negroes •rapedn her but did not testify specifically to penetra
tion. However, the law does not require that penetration be established 
by the use of particular language. The rule is stated in 52 Corpus Juris 
1058 as follows: 

!!The fact or penetration may be proved by either direct or 
circumstantial evidence. The prosecutrix may testify that de
fendant had 1intercourse 1 with her, such expression leaving no 
doubt as to.her meaning that it was 1sexual intercourse•.~ 

And in 52 Corpus.Juris 1090-1091 it is said: 
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•Proof of penetration need not be in any particular form 
of words; •••• If penetration is the only inference comportable 
with the evidence it is sufficient." 

In State v. Booker, 114 Kan. /JS, 219 P. 255, the court, holding 
penetrationsufficiently shown, ·said: 

"The prosecutrix testified that the defendant had carnal 
knowledge of her. It is presumed that she knew what the expres
sion 'carnal knowledge' meant." 

And in~ v.·williams, 263 fo. 60j, 173 s.w. 1051, the court used the 
following language in holding that penetration was froved: 

,,. 
"• •• the testimony of prosecutrix was that after she re

fused his reauest ••• defendant forced her to assume a position 
on her back:•• and while holding her down in that position ••• 
•ravished' her••• The word is one of plain English, and has a 
well-defined meaning. ••• It therefore follows that the word 
'ravished' when used with the context shown by the testimony must 
necessarily include the act of penetration." 

Upon the same reasoning we hold that the testimony of the prosecutrix 
in this case that she was "raped" sufficiently establishes penetration, 
considering all the circumstances disclosed by the record and the con
text in whic~ she employed the word. Her testimony as to lack of consent 
is adequate to support the findings in this respect. 

Toyo Tamashiro testified that three negroes attacked her. Military 
police who were called to the scene found three negro soldiers in the im
mediate vicinity, one of whom was the accused, and no others. The accused 
and defense witnesses testified to being a group of three and being with 
a woman in the •hills". The identi.ty of the accused as being one of the 
negroes referred to by the prosecutrix is fully established, even though 
she was unable to make the identification. Again we turn to the law. The 
rule with respect to the sufficiency of identification in a rape case is 
set out in Corpus Juris as follows: 

· "The evidence must be sufficient to show beyond a reason
able doubt that defendant is the person who committed the of
fense. The identification is sufficiently proved either by 
direct or circwnstantial evidence •••• But the failure of the 
prosecutrix to identif'.y defendant's face is ~terial, where 
there is other evidence to identify him as the person who com
mitted the offense. The confessions or admissions of defendant. 
are sufficient identification." (52 C.J. 1089). 
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The prosecutrix testified that she was •raped" by all three of the 
men who carried her off. Accused denied having intercourse with any 
woman that afternoon and this denial was corroborated by defense witnes
ses. The court was warranted in believing the prosecutrix on this 
issue. Even if the court had rejected her testimony in this respect, 
it was still warranted in finding accused guilty as charged, as an aider 
or abettor, substantial evidence of joint action being found in the 
testimony of the prosecution's witnesses. 

6. The charge sheet shows accused is approximately 22½ years old 
and that he was inducted at Fort Benning, Georgia, 12 March 1943. He 
had no prior service • · 

7. The court was legally constituted and had jurisdiction or the 
person and the subject matter. No errors injuriously affecting the 
rights of the accused were committed during the trial. For the reasons 
stated, the Board of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty and the sentence. A 
sentence of death or imprisonment for life is mandatory upon a conviction 
of rape, in violation of Article of War 92. 

5 
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WAR DEP.ARTf.iENT 

In the Office of The Judge Advocate General 
,iashington 25, D.C., 

JUL 2 4 1946 

JAGQ - CM 313323 

UNITED STATES 	 ) THIRD INFANTRY DIVISION 
) 

v. 	 ) Trial by G.O.M., convened at 
) Bad Wildungen, Germany, 30 

Prive.te PE'l'~ R. PRIAr1iWW ) August 1945. Death. 
(6991543), Company A, lath ) 
Engineer Combat Battalion. ) 

OPIKION of the BOARD OF REVIEW 
\VURFEL, OLIVER and DAVIS, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused wa·s tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Pete R. Priemieno, Company ttA.•, 
~enth Engineer Combat Battalion, did, at Pietravairano, 
Italy, on or about 27 December 1943, desert the service of 
the United States and did remain absent in desertion until 
he was apprehended at Naples, Italy, on or about 23 Ma7 
1945. 

The accused pleaded not guilty to, and was found guilt7 of, the Charge 
and Specification. Evidence of one previous conviction by summary court
martial for absence without leave from 21 November 1943 to 9 December 1943 
was received. Accused was sentenced to be shot to death b7 musketry. The 
reviewing authority approved the sentence and forwarded the record or trial 
for action under Article of War 48. 

3. Evidence t.z: ~ prosecution. The morning report or accused's 
compan7 showed him to be absent without leave on 27 December 1943 {R 7, 
Ex. A). A. member or ·accused's company testified that accused was present 
with the company during part or December 1943, that he ceased to be present 
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around Christmas of that year and that the witness did not see him 
until the present. Accused did not appear for roll calls shortly after 
Christmas 1943 (R 7, 8, 9). · On 23 May 1945 a member of the Police In
vestigation Section apprehended accused in Naples, Italy.-' Accused was 
dressed in civilian clothes and when first apprehended spoke only 

'Italian. While he was being escorted to the Provost Marshal's Head

quarters accused admitted that he was an American soldier and that he 

bad been absent without leave for "quite a long ti.me" (R 11, 16). When 

asked for identification papers accused produced a card containing his 

picture covered partly by the Italian seal (R 12, Ex. B). Also found 

in accused I s possession were: a card headed "Headquarters E-2N501t, 

which is a pass issued to civilian workers (R JJ, 14, Ex. C); a document 

headed 11Municipio di Napoli" (R 14; Ex. D); and a paper from the. com

manding officer of Company -a•, 386th Engineer Battalion (Sep) Penbase 

South APO 782 v.s. iArmy which certifies that accused is an interpreter 

at that depot (R 15; Ex. E). 


4. No witnesses were called by the defense. The accused, after 
his rights relative to testifying or remaining silent bad been explailled 
to him, elected to make an· unsworn statement through counsel. He. 
asserted that be came overseas,with his present organization and made the 
landings at Fedala·,· French Morocco, and at Sicil1 and Italy. He suffered 

, 	 concussions from blasts three times. At the end of the Volturno campaign 
the blast effects began to give him unbearable pain. While in combat he 

·1ost both his parents and nothing made sense to him any more. Accused 

asked the court to consider that he was a regular army man and had 

volunteered for overseas duty (R 19, 20). . · · 


5. Desertion is. absence without leave accompanied by the intention 
not to return (ACM, 1928, par. 130~, p. 142). The,absenc~ without leave 
was established by the extract copy of the morning report and testimony. 
Testimony also proved accused's return to military control at the time 
and in the manner alleged. The duration of accused I s absence, the wearing 
of civilian clothes, his successful efforts to appear as an Italian 
civilian and the acceptance of employment as such in the capacity or 
interpreter with the United States Army, warranted the court in finding 
that the requisite intent was present. 

· ', 6. .lccused stated that his age was approximately 24 years, not 25 
years as stated in the charge sheet. He enlisted at Columbus, Ohio, 
8 January- 1940. Accused had no prior service. 

7. The court was legally constituted and had jurisdiction or the 
person and the subject matter. No errors injuriously affecting the 
rights of the accused were committed during the trial. For the reasons 
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stated, the Boa.rd of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. A sentence of death is 
authorized upon conviction of the offense of desertion in time of war 
in violation of Article of War 58. 

, Judge Advocate. 
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JAGQ - Chl 313323 1st Ind 

~-J) JAGO, Washington 25, D. C. 9 August 1946 

TO: The Secretary of War 

l. Herewith transmitted for the action of the President are the reeord 

or trial and the opinion or the Board or Review in the case or Private Pete 

R. Priamiano (6991543), Company A, 10th Engineer Combat Battalion. 

2. Accused was found guilty or desertion in violation or Article or War 
58 and was sentenced to be shot to death by musketry. I concur in the opinioa 
or the Board or Review that the record ot trial is legally sufficient to sup
port the findings or guilty and the sentence and to warrant confirmation of the 
sentence~ J.ccused ·left his company on 27 December 1943 in Italy and was appre
hended in Naples on 2.3 Yiay 1945. When apprehended he was wearing civilian 
clothes and pretended to be an Italian civilian. He was carrying the usual 
documents carried by Italian civilians and also papers which indicated that be 
was employed as an interpreter by the United States Army• 

.3. The accused is 24 years or age and enlisted at Columbus, Ohio, 8 Janu
ary 1940. He had one previous conviction for absence without leave for.a period 

.or 18 days. At the trial accused made an unsworn statement through counsel in 
which it was stated that he made combat landings in French Morocco, Sicily and 
Italy and that he suffered blast concussi~ns three times. He also stated that 
he lost both his parents while in combat, that the blast effects began to give 
him unbearable pain and he lost all sense of responsibility. 

4. I recommend the sentence be confirmed, but in view ot all the circum
stances and in order to bring the sentence within the standards or the postwar 
clemency program, recommend that the sentence be commuted to dishonorable dis
charge, total forfeitures and confinement at hard labor for eight years and that 
a United States Disciplinary Barracks be designated as the place or confinement. 

5. Inclosed are a draft or a letter for your'signature, transmitting the 
record to the President for his action, and a form or Executive action designed 
to carry into effect the foregoing recommendation, should such action meet with 
approval. · 

nOMAS H. GREEN 

.3 Incls 
l. Record of Trial 
2. Di't ltr !or aig Sec or War 
.3. Form or Executive action 

( o.c•.v.o. 2901 1 October 1946). 

Major General 
The Judge Advocate General 
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I WAR DEPARTMEN? 	 (65) 
In the Office of The Judge Advocate a·enera.l 

-«a.shington 25, D. C. 

JAGK - CM 313445 
1.3 SEP 1948 

UNITED STATES 	 ) Tl'IENTIETH AIR FORCE 
) 

v. 	 ) Trial by G.c.M., convened at Head
) quarters Twentieth .Air Force, AI'O 

First Lieutenant HAROID J. ) 234, 4 April 1946. Dismissal. 
SHmLEY (0-866813), Air ) 
Corps. ) 

OPINION of the BOA.BI> OF REVIEW 

SIL"iERS, MoAFEE and ACKROYD, Judge Advocates 


1. The record of trial in the case of the officer named above baa 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The a.coused was tried. upon the following Charge and Specifica
tions a 

CRA.RGE1 Violation of the 96th 	Article of War. 

Specification la (Finding of not guilty). 

Speoifioa.tion 2a In that First Lieutenant Harold J. Shirley, 
· Headquarters 19th Bombardment Group, did on or a.bout 6 l.aroh 

1946 at U.S. Naval Barracks, Camp Wise, Na.val Supply Center, 
Navy Number 926, wrongfully offer to sell whiskey to Seamu 
'First Cla.aa Jesse L. Ammons. · 

Specification 3a (Finding of not guilty). 

Specification 4a (F.l.ndi.ng of'not guilty). 

He pleaded not guilty to ail specifications and the Charge. He wu found 
guilty ot Specification 2 of the Charge and of the Charge, b-.zt; not guilty 
of Specifica.tiom 1, 3 and 4. No evidence of a:rv previous _convictions 
wu introduced. He ma sentenced to be diamiaaed the service. The review
ing authority approved the sentence and ~orwarded the record of trial 
tor action under Aryiole of War 48. · 

3. Evidenoe·for the Proseo1Zbion. 

At abo-.zt; 9a30 P.M. on 6 Ma.roh 1946, at Camp Wise, Navy Number 926, 

http:F.l.ndi.ng


(~) 

the accused approached Seaman First Class Jesse L. Alnm.ons. a colored 
sailor. and offered to sell him one-fifth of whiskey for the sum of 
twenty dollars. .Ammons refused to buy because he did not have enough 
money. The accused was wearing a raincoat lµld glasses (R. 7.9)~ In re
sponse to a report that a man was selling whiskey in oa.mp. Seamen First 
Class George C. Anderson, Thomas M. Mayberry and William L. Crawford, 
each of them being masters at &.rlllS• went to one of the barracks in the 
camp where they saw the aocuaed talking to .Alllmons. A number ot sailors 
were arotmd the door. 'When the masters at arms entered the accused started 
to run. at which time Crawford and Anderson forcibly restrained him. When 
asked his name the accused stated that his name was Stone. Upon being asked 
for his identification oard the accused stated that he did not have one. 
The aooused wa.s then searched and when his raincoat was opened it was dis
covered that he was a.n officer. His true name was found in his pocket 
book. A box carried by a.ooused wa.s opened ani found to contain one fifth 
of whiskey. The accused was taken to the oi'fioe of the master at arms. 
On the way to the oi'fi oe Seaman Mayberry tired one shot into the air in 
order to disperse the crowd which had gathered (R. 11.16). The ca.mp 
executive officer, Lieutenant Robert 1L Rogers (JG USNR), was called aJld 
he inquired of the accused concerning his (a.ooused's) activities that 
evening. The aoouaed stated to Lieutenant Rogers that he had lost con
siderable money gambling and wanted to get some of his losses back before 
going home. When he returned home he planned to marry. In the Air Corps 
this offense carried a dishonorable discharge and this would ruin hia 
ohanoea at home. His mother was ill and it would be a great shook to 
her. He ,tarted with three bottles of whiskey am had sold two of them. 
The a.ooused also asked Lieutell8.Ilt Rogers to let him go without filing 
charges. Lieutenant Rogers then suggested that the accused return the 
next day and talk with Commander Leffler (R. 21.22). During the inTeatiga• 
tion of this oaae the aooused having been warned of his rights prepared 
and ha.Died to the investigating officer a written statement. whioh waa 
admitted into evidence, wherein he stated substantially the same things 
as related by Lieutenant Rogers a.nd the other witnesses tor the prosecu
tion (R. 24, Pros. Ex. 3). 

4. For the defense. 

'.lhe defense ottered taro witnesaes, Major Edwin L. Murrill (R. 35) and 
Captain Todd G. William.a (R. 36). a.nd ea.oh testified. that the reputation 
of the acouaed for· oha.raoter, truth and veracity wa1 excellent. The aoouaed 
was a good officer, cooperative and ef!1oient. 

The defense also ottered in evidence. without objection. a statement 
by Teohnioal,, Sergeant Adam M. Roney (Def. Ex. l) and a statement b;y Lieu-· 
tenant Colonel. Harry Maley {Def. Ex. 2), both ot whom gave the aocused 
an excellent ra.ting for perf'ormanoe of d;it7. · ' 

The acoused,.oognizant of his rights as an accused before a court,
martial, wu sworn and testified that about three days prior to 6 Maroh he · 
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had given an enlisted man a ride to Canp Wise. This man asked him 

(aocused) if he had an:, liquor for sale and stated that he would pay 

as muoh as i20 a quart. This man then asked aocused to come to the 

water tower on Thursday night. The aocused did not intend to go to 

the water tower. About 5 P.M. on 6 Ma.roh 1946 he felt depressed so 

he took a fffW drinks. He then decided to go down the island. He took 

two bottles of whiskey and a third bottle whioh was almost empty. He 

drank the remainder from the third bottle .and placed the other two in 

a glove compartment of his weapons carrier. Re went to a USO show and 

then to Ca.mp Wise. He parked the weapons oarrier on the ma.in highway 

and walked into oamp. A. oolored man approached him, saying. "What 

you say Ma.o." "Did you bring something down?" 'lllis man was Ammona. 

Ammons asked how much, and the aocuaed said one bottle. Ammons then 

stated that he had $12 but he could get the rest at the barracks. Ac

cused did not want to go to the barracks, but Ammons stated that aa he 

was wearing a raincoat no one would think anything about it. They went 

to Hut No. 15 but Ammons was unable to get any money. They then went·. 

to Ammons' barraoks, but again Ammons was umble to get·money. The 

accused then started to leave and Ammons made a statement whioh sounded 

threatening. · The accused did not hear all of the statements but the 

last words were, •rt I get my cut." The master at arms came in and 

Anderson asked him what he was carrying. The accused said V-diska. 

He handed the box to Anderson and started to walk oay. One of the 

masters at arms grabbed his arm and said that he was going to the office 

with them. There was. a large mob outside the hut which started to olose 


· in upon the aoouaed. About fifty feet from the hut the aocused W&s•puabed: 
The master at arms, thinking aocused was attempting to esoape, knocked him 
down. While down, the accused received a couple of kicks. He heard a 
gun go off and thought .they were trying to ahoot him. The mob backed 
away and they went to the office. - When a.aked his name the .accused replied 
Stone. · The muter at arms then started to searoh him.. They were getting 
rough and accused waa afraid of them. He then stated that he was an officer 
and they quieted down. He tried to talk the master at arms into letting 
him go. Lieutenant Rogers came in and accused tried to tell a story 
that would cause the lieutenant to let him go without charges being pre-. 
pa.red. The statement introduced a.a prosecution's Exhibi1; 3 was made in 
the hope tha.t Colonel Miles would order punishment under Artiole of War 
104. The aocused was willing to sell a bottle of 'Whiskey to Ammons. 

He left one bottle of whiskey in the wes:.pons carrier and when he returned 

the weapons carrier wu gone. He did not sell this bottle of whiskey 

(R. 37-47). 


5. The evidence shows that the accused ottered to aell one-fifth 

of whiskey to Seaman Jesse L. Ammons as charged in Specifioation 2 in 

violation of Artiole of War 96. The selling of whiskey, by an officer 

to an enlisted man, has been held to be conduct prejudicial to good 

order aild military discipline (CM 235382, Singletary, 21 BR 389; CM 


. . 
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264728, Price, 42 BR ~55, a.Di CM 307051, Glass). The conduct of an 
officer in offering whiskey £or sale to an e~isted man is conduct 
prejudicial to good order and military discipline am an offense under 
the 96th Article -0f ·«ar. 

6. Wa.r Department records show that accused is 30-2/12 years ot . 
age and unmarried. He graduated from Phillips Exeter Academy in 1933 
alXl from HarTard University in 1937, receiving the B.A.. degree. From 
August 1939 until inducted into the Ar~ on 21 March 1941 he was engaged 
in the radio industry. Upon completion of the prescribed course ot 
training at the Officers Candidate School, Fort :Monmouth, New Jersey, 
he was appointed and commissioned a second lieutenant, Air. Corps, Army 
ot the lllited States, 28 November 1942. Ile was promoted to the temporary 
grade of first lieutenant on 2 October 1944, On 30 June 1945 he was 
awarded the Air Medal for meritorious achievement between 24 Miu-ch 
1945 and 7 June 1945 while participating in aerial flights as a. member 
ot combat fighting against the Japanese. 

7. The court was legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously ai'fecting the sub• 
stanti&l rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the finding of guilty and the sentence and to 
warrant confirmation of the sentence. Dismissal is a.uthorized upon a 
conviction of~ violation of Article of War 96. 

~c~ , Judge Advocate 

_"1 r._._w·-+-~-·----, Judge Advocate 

-r•~-....kJ--..:.~~-".5'JJ-.;l~.a..-.,p..~---' .Judge Advocate 
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·.m, JAGO, Washington 25, D. C. SEP 2 3 1946 

TO: The Under Secretary of -liar 

1. Pursuant to :C:xecutive Order ifo. 9a56, dated lll.y 26, 1945, there 
are transmitted herewith for your action the record of trial and the 

· opinion of the Board of Review in the case of first Lieutenant Harold 
J. Shirley (0-856813), Air Corps. 

2. Upon trial by general court-martial in April 1946, this officer 
. was 	 found guilty of offering for sale a bottle of v,rhiskey to an enlisted 

man of the lia.V".f in violation of Article of War 96. He was sentenced to 
be dismissed the service. The reviewin~ authority approved the sentenc~ 
and forwarded the record of trial for action under Article of War 48. 

3. A summary_ of the evidence ma.y be found in the accompanying 
opinion of the Boa.rd of Review. I concur in the opinion of the Boa.rd 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the sentence. 

On the ni6ht of 6 March 1946 at a Navy barracks at Camp Wise on an 
island in the Pacific, accused, a white officer in Headquarters, 19th 
Bombardment Group, -wearing a raincoat which concealed his uniform, 
offered to sell a bottle of whiskey for ~20.00. to a colored enlisted man· 
of the United States Ha.vy, not a member of his organization. Accused 
had gone to the barracks with two bottles of whiskey. After the offer 
was ma.de accused accompanied Seaman Ammons to barracks occupied by other 
colored enlisted men of the Havy in an effort to get money to conaumma.te 
the sale. He attracted attention and was taken in custody. At the time 
of his apprehension a crowd gathered and it became necessary for a. 
master-at-arms to discharge his pistol into the air in order to quell the 
crowd and remove the accused from the area. 

'rh_e accused is a Harvard graduate. He served creditably in combat. 
His· conduct in disguising himself and entering an area occupied by en
listed men of the Navy and offering whiskey for sale on a. profit basis, 
indicates that accused lacks the qualifications which should be i.nherent 
in an officer of the United States Army.

4. Following his trial in this case, accused wa.s, in July 1946, 
again tri~d by general court-martial, found guilty of .knowingly and 
wrongfully applying to his own use and benefit articles of Government 
property of the value o~ ~2.45, furnished· and intended for the military 
service, in violation of Article of '"Har 94, and sentenced to dismissal 
and total fo~f6itures. The reviewing authority approved the sentence• 

. . 
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The record of trial was examined by the Board of Review and found legally 
sufficient to support the sentence. Upon execution of the sentence in 
this, the earlier, case, proceedings in the subsequent case will be 
treated as a.bated. 

5. I recommend that the sentence be confirmed and carried into 
execution. 

6. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. ' 

2 Incls TH01iil.S H. GREEN 
1. Record of. trial Iiajor General 
2. Form of action . The Judge Advocate General 

-------------·---Co.c.K.o. 29S, 4 Octoberll946). 
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. WAR DEPARTMENT· 
In the Office of The Judge Advocate General 


Washington 25., D. c. 


JAGQ - CM 31JM,6 
.JUN 2 5 1946 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trial by G.C.M., conyened at 
) MacDill Field, Florida, 14 

Private GARNETT H. CUNMAGIN )
(16067837), Squadron A, 324th ) 
Army Air Force Base Unit, Chat-). 
ham Field., Georgia. ) 

March l.946. Dishonorable, dis
charge and confinement for ten 
(10) years. Disciplinary Bar
racks. 

HOLDING by the BOARD OF REVIEW 

OLIVER TREVET1Wi and DAVIS, Judge Advocates 


1. The Board of Review has examined the record of trial in the case of 

the soldier named above and submits this., its holding, to The Judge Advocate 

General. · 


2. The accused was tried upon the following Charge end Specification: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Garnett H. CUnnagin, Squadron A, 
324th Arm:, .Air Force Base Unit, Chatham Field, Georgia., then of 
the 425th Base -~eadqus.rters and Air Base Squadron·, Chatham Field, 
Georgia., did at Chatham Field., Georgia on or about 2 January 19M. 
desert the service of the United States and did remain absent in 
desertion until he surrendered himself to military control at 
Detroit, 1,ichigan on or about 22 December 1945. 

The accused pleaded not guilty to and was found guilty.of the Charge end Speci
fication. Evidence of.two previous convictions, for possession of liquor in 
violation of local lnw end for en absence without leave of seven days, was intro
duced. The accused was sentenced to be dishonorably discharged the service, to 
forfeit all pay end allowances due or to become due, and to be confined at hard 
labor, at such place as the reviewing authority may direct, for twenty (20) 
years. The reviewing authority approved the sentence,·reduced the period ot· 
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confinement to ten (10) years, designated the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, or elsewhere as the Secretary of War may direct, as the 
place of confinement, and forwarded the record of trial for action under Article 

- 1 ' .of V,ar 50'2• 

J. Evidence for the prosecution. Before any evidence was introduced, the 

trial judge advocate made a statement to the court, the substance of which, as 

shown in the record of trial, is as follows: 


"The trial judge advocate then made en opening statement in which 
he advised the court that the accused could not be found guilty of be
ing absent without leave, as the limitation on time as set forth in 
AW 39 had run against this offense. The trial jud~ advocate further 
advised the court that the court could either aquit LsiiJ the accused or 
find him guilty of AW 58 as charged." (R 6.) · 

. . 
A morning report entry of accused 1s organization, as shown by an extract 

copy thereof, on 14 February 1944 revoked a previous remark and showed him as "Dy 
to AWOL as of 1700 2 Jan 44n (R 6; Ex. A). Stipulated testimony showed that on 
.22 December 1945 accused surrendered to a military policeman, stating that he had 
been absent without leave since 2 January 1944 end was giving himself up because 
he had learned the authorities were looking for him. He was dressed in civilian 
clothes (R 6). Stipulated testimony of a hotel IIIBll.ager was introduced to the 
effect that he employed the accused under an assumed name and that accused made 
use of this alias for 16 days (R 7). 

4. Evidence for the defense. It was stipulated that if the investigating 
officer were to testify he would state that accused told him he went absent with
out leave because of the illness of his wife, that he did not intend to desert 
and that as soon as he made enough money to take care of his wife he turned him

, self in (R 7). A statement from a doctor, describing an operation performed on 
accused's wife in 1941 and giving his opinion that her condition.would have a 
tendency to make her introspective and worry, was admitted as Defense's Exhibit 
2 (R 7). Mrs. Halie Cunnagin, accused 1 s wife, testified that accused telephoned 
her from Kansas in January 1944 and that she told him she was confined to the 
hospital and didn•t have much money. Shortly after that accused came home and 
steyed for a little less than two years. He didn•t go back for there was no one 
to look after her. Accused worked and wore his uniform with coveralls over them. 
Her.anted her· to hurry up and get well so that he could go back to the Arnv. The 
Red Cross was not successf'ul in helping idrs. CUnnagin (R 8, 9, 10, 11). Another 
witness related a conversation accused had with a military policeman in July 1945. 
Accused stated that if his wife could "make it•, he would go back to the J.rm:,. 
After the military policeman learned accused had been away for one and one-half ' 
years he stated: nrf I had been out that long, I don•t believe I 1d go back.". 

1 .(R 13, l.4.) 

After his rights ~s a witnesp w~re e~plo.ined1 accused was sworn and testi- · 
fied as a witness in his own behalf ~R 14)• He s'tated that after he telephoned 
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his wife and learned she was ill and had no money he applied for a leave and 
was told it was impossible until after his classification at the new base to 
which he had been transferred. ·ne then went to Chicago where his wife was and 
£rem there went to Detroit. In Detroit he worked as a motor mechanic for 23 
months. He also took a job at a hotel under an assumed name as he didn•t think 
he could hold two jobs under one name. He wanted to get enough money to leave 
for his wife so that he could turn in, and did turn himself in when he obtained 
enough money. He never had My intention to desert (R 15, 16, 17). On cross
examination he admitted leaving the service of the United States ·Arrrry on 8 Janu
ary 1944. He has a 1940 LaSalle automobile in his wife• s name and he made from 
$80 to $100 a.week during his absence. 

In rebuttal the prosecution introduced in evidence a special order dated 

l January 1944 transferring accused to Great Bend Arm::, Air Field and another 

special order dated 14 February 1944 deleting accused's name from the first· 

order (R 26; Exs. B ~d C). 


5. It is apparent from this summary of the evidence that the only issue 
in this case was whether accused intended not to return to the military service. 
The period or unauthorized absence was admitted and defense counsel tried to 
show only that accused was guilty of absence without leave and not desertion. 
On the evidence in the r~cord the court could have found either wa:y without 
criticism. The advice to the court by the trial judge advocate that the court 
could only find accused guilty of desertion or acquit him must be considered 

· ..in 	the light of these circumstances. The record also shows that the law member 
was not present for this trial. 

That the court could have found the accused guilty only. of the lesser in
cluded offense of absence without leave, and, in the absence of a plea of the 
Statute of Limitations (AW 39} seasonably interposed by the defense, could have 
adjudged punishment accordingly, notwithstanding the fact that more than two 
years had elapsed between the date of the offense and the date of arraignment, 
is firmly established law (CM 201537, Fouts, 5 BR 157, CM 231504, Santo, 18 BR 
235; CM 274482, Talbott, 47 BR 185). Unquestionably, therefore, the statement 
of the trial judge advocate was erroneous as the accused had not raised this 
defense. 

Under these circwnstances the erroneous statement of the trial judge advo
cate was highly injurious to the accused.: The accused had- the right to have the 
court decide the case free from a misapprehension that they must find accused 
guilty of desertion or nothing. We cannot overlook the effect the statement of 
the trial judge advocate would have on the mind of any trier of facts, however 

.conscientiously he might try to do his duty. The trial judge advocate•s state
ment to the court was who~ gratuitous and uncalled for. Paragraph 75]2 of the 
Manual for Courts-Martial provides that: 

"After the pleas the trial judge wi.11,.to the extent required 
by the court, read the parts of this manual or of authoritative 
. '. 	 \ 

.3 


http:wi.11,.to


(74) 


military precedents (see 128) that are pert~nent to the defini

tion, proof, and defense of the offenses charged.n (Emphasis 

supplied.~ 


Ttis record states, immediatezy before the trial judge advocate•s statem~nt: 

'1By direction of the court the following matters were read to the court by the 

trial judge advocate, to wit: -~.n (R p; emphasis supplied.) 


The accused was entitled as of absolute right to have the court decide ,w.n 
, 	 the fact3 shown in evidence whether he was guilty of desertion or merezy of ab

sence without leave. It will never do to permit a court•s deliberations upon 
the facts, and its determination of guilt or innocence upon tr-e basis of~ 
presented, to be influenced by a:rry consideration as to what the result of a 
verdict so arrived at under their oaths will be insofar as possible further 
legitimate defensive action is concerned. Stated differentzy, a court's 
conscience in judging the credibility of witnesses and in weighing the evidence 
and in determining the facts in issue upon which gaj.lt or innocence hinges, must 
never be influenced by advice that a certain decision within its competence to 
make·upon the evidence will make available to the accused a further defensive 
opportunity which he would not otherwise have. That such advice by the trial 
judge advocate here may have been so relied upon by the court and may have had 
such influence cannot be ignored, particularzy in view of the fact that a find
ing of guilty of absence without leave would ~ot have been irreconcilable with 
the evidence. 

Moreover, whatever may have been the design and purpose of the triaJ. judge 
advocate in making such an unwarranted statement to the court, T.e are ccnstrc.incd 
to the view that it ms.y·well have been calculated todeprive the accused of ury 
opportunity later to plead the statute of limitations in the event the court 
should find upon all the evidence that he was guilty of absence without leave 
only.· At any rate, precisely that result occurred. Furthermore, the accused's 
rights were adversely and injuriouszy affected in another WfJ3 •. By being deprived 
of the right tCYhave the court find him guilty of absence without leave, notrith

1standing it might have believed that only such a finding VTas compatible with the 

evidence, he was sentenced to be dishonorably discharged for desertion in time 

of war. Such a discharge strips the recipient of his citizenship rights, but 

this ignominy does not attach to a dishonorable discharge for absence without 

leave~ · / · 


Lastly, thea-ror and prejudicial effect of the trial judge e.tlvocate•s state
ment is not ameliorated by the fact that he suggested the alternattve of acquittal, 
He knew that he had evidence of the initie.l unauthorized absence, Md he lmew 
that he had obtained stipulations or agreements to stipulate as to the time, 
place and manner of the termination of the absence, as well as stipulations that 
certain witnesses would testify as to accused's admissions of absence on the date· 
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alleged and his reasons for so doing. The trial judge advocate knew that with 
this evidence before it the court could not reasonably acquit the accused com
pletely. 

We therefore conclude that the error of the trial judge advocate injuriously 
affected the substantie.l. rights of the accused (CM 134183, Dig. Op. JAG, 1912-40, 
sec. 395 (55), P• 236). 

6. The charge sheet shows accused is approxima.tely· 29 years of age end en
listed 4 February 1942 at Chicago, Illinois. He had no prior service • . 

7. The court was legally constituted and had jurisdiction of the person 
and the subject matter. Except as noted above, no errors injuriously affecting 
the rights of the accused were committed during the trial. For the reasons stated 
the Board of Review holcis that the record of trial is legally insufficient to 
support the findings of guilty and the sentence. 

-------IS~EµT) 

Judge Advocate 

...... , Judge Advocate 

~11(,_~---' Judge Advocate 
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WAR DEPARTMF..i~T 

' In the Office of The Judge Advocate General 


· Washington 25, D. C. 


JAGQ - CM 313-446 
JUN 2 5 1946 

U N I T E D S T A T E S ) THIRD AIR FORCE 
) 

v. ) 
) 

Trial by G.C.M'., convened at· 
MacDill Field, Florida, 14 

Private G.AP~ETT H. CIT~~AGIN ) March 1946. Dishonorable dis
(160q7837), Squadron A, 324th ) charge and confineraent for ten 
Army Air Force Base Unit, Chat-) 
ham Field, Georgia. ) 

(10) years. 
r&cks. 

Disciplinary Bar
· 

DISSENT BY TREVETHAN, Judge Advocate 

I cannot concur in the opinion of the majority that the comment of the 
trial judge advocate constituted such error as substanti&lly prejudiced the 
rights of the accused. 

At the inception of the trie.1 the trial judge advocate informed the court 
that since the statute of limitations provided by' Article of War 39 had run upon 
the lesser included offense of absence without leave as contained within the de
sertion charged, the accused could not be found guilty of that offense but could 
either be acquitted or found guilty of desertion as charged. To determine the 
propriety of this remark we must first determine what the law is with respect to 
the situation commented.upon t:zy- the trial judge advocate. We have said that e.n 
accused is presumed to lmow the 16.w (CM 201537, Fouts, 5 BR 157) e.nd. accordingly 
I do not feel that·I will have taken an unlicensed step if I presume that a court-
martial possesses simils.r knowledge. · 

The trie.l judge advocate was correct when he stated the statute of limita
tions had run upon the offense of absence without leave as contained in the of
fense charged since Article of War 39 provides for a two year statute of limita
tions with respect thereto. It was decided in CM 231504, ~, 18 BR 235, that 
if en accused is charged with desertion and is found guilty of absence rlthout 
leave which occurred more than tvo years before his arraignment 6.lld defense counsel 
does not raise th~ plea of statute of limitations, the conviction is valid. In 
concludingits opinion in that case the Board of Review definitely stated that, 
"until the co~t finally adjourns" the accused has "the opportunity· of asserting 
his right in open court". With that conclusion I am in entire accord. When an 
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accused is charged with and tried for desertion; the first time he will realize 
that the law appertaining to absence v;ithout leave is vitally relevant to his 
case is when snd if the court returns findings of g\lilty of absence without leave 
~d, clearly, at that time he is entitled to enter all proper objections to the 
validity of that finding. Indeed, it is established that if, by exceptions and 
substitutions, a court-martial returns findings of guilty of an offense against 
which the statute of liinitations has run, the court may advise an accused in 
open court of his right to plead that statute in bar (MCM, 1928, per. 78,!). 

' Applying the foregoing law to the instant case it is clear that: 

(a) Findings or b'Uilty or absence without leave for the period alleged 
in the ~pacification fell within the statute of limitations barring prosecu
tion therefor; and, i 

(b) If the.court had returned such findings of guilty of absence without 
leave, defense counsel could then upon pronouncement of the findings.properly 
assert-the defense of the statute of limitations or the court of its own 
motion could have advised accused of his right so to do and the conviction 
would then have been a nullity. · 

Had the trial judge_ advocate opened trial of the instant case by expounding · 
the foregoing law to the court and then had he concluded with the remark that, in 
view of the time element involved in the Specification under consideration, the 

,only conviction that the court could return which would withstand attack from the 
statute of limitations would be a conviction of desertion, his statement would 
be nothing more than an exposition of the law. Now, .let us see if the trial judge 
advocate in effect said anything more than just that. 

Turning to the record of trial we find that the statement made by the trial 

judge advocate is not reported verbatim. We find only the reporter 1s swnmary 

that the trial judge advocate advised the court that the accused could not be 

found guilty of absence without leave because the statute of limitations under 

Article of War J9 had run thereon. That statement, to me, means nothing more 

than that if the court returned findings of guilty of absence without leave such 

finding$ would be tantamount to an acquittal because of the bar of the statute 

of limitations. And that is exactly what the result would have been if after 

such findings were made defense counsel asserted the plea of the statute of limi

tations or the court exercised its authority to advise the accused that such 

plea might be entered. In net effect, the court was being advised of the legal 

implications following upon application of the statute of limitations to the in

cluded offense of absence without leave•. Since the court is presumed to kn011' 

the law it cannot be error to advise them of the net effect of what they are 

presumed to know. 


There is mother aspect of this problem that we must not overlook. Article 

of .War J9 states tl .at after the statute of limitations has run upon a particular 
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offense no accused "shall be liable to be tried or punished by a court-martial" 
for that offense. Certainly, if the trial judge advocate had read that Article 
of War to the court there could be no complaint. Again let me state, that Arti 
cle provides unequivocally that no person nshall be tried or punished". If it 
prohibits trial for offenses barred by the statute, it means no person can be 
convicted of any such offense since no person may be convicted without a trial. 
Thus, irrespective of the law .evolved about Article of War .39, I find that the 
trial judge advocate stated to the court no more than is written in the very 
Article itself. I cannot call that prejudicial error. 

The trial judge advocate concluded his remerk by stating that the court 
could either acquit accused or find him guilty of desertion as charged. That 
c9ncluding remark must.be considered as s.n integral part of the entire text of 
the trial judge advocate•s statement. When so considered, it can only mean that, 
since the statute of limitations prevented unassailable findings of guilty of 
absence without leave, the only valid and unimpeachable findings that could be 
returned by the court would be acquittal or findings of guilty of desertion. · 
Since, as I have said above, findings of guilty of absence without leave would 
be tantamount to an acquittal, it seems clear to me that the conclusion stated 
°b'J the trial judge advocate was a proper conclusion. 

The majority opinion is bottomed upon the propositions that the right to 
assert the plea of the statute of limitations is personal to the accused; that 
since he had not entered such a plea the court could legally find him guilty of 
the included absence without leave; and that the net effect of the trial judge 
advocatets remark was to foreclose the court from aey consideration of the ques
tion of absence without leave. The fallacy of that position, in 'IIr,/' opinion,· is 
that the majority fail to·appreciate ~ the defense could raise the plea of· 
the statute of limitations. As I have saidebove, the defense could properly 
raise that plea as soon as findings of guilty of absence without leave ,rere re
turned and indeed, the court could then so instruct the accused to that effect. 
Accordingly, if we follow out the thought of the ma.j ority to its logical conclu
sion,· the first time the trial judge advocate could remark to the court about · 
the legal implications of findings of guilty of absence without leave would be 
after the court had returned such findings and defense had raised the plea ?:hich 

, 	 'inad'e'""the findings a nullity. I cannot subscribe to a proposition ,1hich perr:ti.ts 
a trial judge advocate to remark to the court about applicable law only after the 
court•s opportunity to consider that law has passed. 

· FUrthermore, the majority opinion fails to consider the rights and duties 
of the prosecution. At the inception of a trial by court-martial the trial judge 
advocate mey inform the court about matters of law "pertinent to the definition, 
proof, and defense of the offenses charged" (MCM, 1928, par. 75]2) (underlining 
added). In nr:, opinion, the statute of limitations is certainly matter in defense 
if it bars findings of guilty or punishment of an offense lesser included within 
that charged,,and, accordingly, it is matter that the trial judge advocate might 
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proper]¥ comment upon at the inception of the trial. And his right so to do is 
not so limited that it may only be exercised after defense counsel has entered 
pleas he need not then make and generally never will. In addition, the majority 
fail to appreciate the dilemma facing the prosecution. · The trial judge advocate 
lmew that if the court returned findings of guilty of absence without leave in 
all probability they would prove to be a nullity. ·It would not do for him to 
wait until the court returned such findings and defense had so pleaded as to 
destroy them, nor can I agree that the law so required. To permit the trial 
judge to expound law'onl.y after it is no longer material to the question or help
ful to the court is, at the very least, according him an extremely useless right. 

' 
In view of the foregoing I do not agree that the opening remarks made· by 

the trial judge advocate constituted prejudicial error. Further, I find that 
there is abundant evidence in the record of trial to sustain the findings of 
guilty and the sentence. Accordingly, I hold the record of trial to be legally 
sufficient to support th~ sentence. 
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WAR DEPARTMENT 
In the. Office of The Judge Advocate General 


Washington 25, D. c. 


JAGQ - CM 313453 . 
~UG 8 1946 

UNITED STATES 	 ) THIRD UNITED STATES ARl!I 
) 

v. ) 	 Trial b1 G.C.M., convened at 
} Munich, Germany, 15-16 January 

First Lieutenant EDWARD C.} 1946. Dismissal and eonf'ine
HUGHES (0-1591216), C. E.,) ment for one (l) year. . 
Town Jiiajor Team #21, Com- ) 
PallY B, 3rd Military Gov- )) 
ernment Regiment. 

OPINION of the BOARD CF REVIEW 

VIURFEL, OLIVER and MCDONNELL, Judge Advocates 


l. The Board of Review has examin4!d the record of trial in the ease 
of the officer named above and submits this, its opinion, to The Judge J.dvo
eate General. 

2. The accused was tried upon the following Charges and Specifications& 

CHARGE Ia Violation of ·the 61st Article.of War. 

Speeificatio:m.t In that First Lieutenant Edward o. Hughes, 
Town .Major Team # 21, Compan1 B, .3rd Militar1 Government 
Regiment did, without proper leave, absent himself from 
hie command at Bamberg, Germ&Il)" from about 23 November 1945 . 

. to about 25 November 1945. 

CHARGE II I Violation of the 94th Article or War. 

Specification la In that First Lieutenant Edward C. Hughes, 
Term Major Team /!21, Company B, .3rd L!ilitary Government 
Regiment did, at Bamberg, Germany, o:a or about 2.3 November 
1945, knowingl7 and willfully apply to hie own use and bene
fit, one t ton, l+x4 truck, of the value of' more than $50, . 
property of' the United States, furnished and intended for 
the military service thereof'. 

Speeifi~ation 21 In that First Lieutenant Edward o. Hughes, 
Town Major TeUl #21, Company B, 3rd Military Government 
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Regiment, did, in conjunction with Izaak J. Meyer, a 
civilian employee or Town Major Team #21, at or near 
Berlin, Germany on or about 25 November 1945, wrong
fully and knowingly sell to one Fritz Zimmerman for 
16000 Reichs marks certain food rations, to-wits 2 - 5 
pound cans dry whole milk, 3 cans dehydrated eggs, l 
large tin corned beef, 4 small cans meat, l - 5 pound 

·can cocoa, 10 pounds coffee, 5 pounds tea, 3 - 6 3/4 
pound cans peanut butter, 1 large can preserved butter, 
all of the value of approximately $44, property of the 
United States furnished and intended for the militar1 
service thereof. 

Accused pleaded not guilty to, and was found guilty of, all Charges and Speci
fications. No evidence of previous convictions was introduced. Accused was 
sentenced to dismissal, total forfeitures and confinement at hard labor for 
one year. The reviewing authority approved only so much of the findings of 
guilty of Specification 2 of Charge II as involved findings that the accused 
did, in conjunction with the person and at the time and place alleged, wrong• 
fully and knowingly sell to the person and for the sum alleged, 2 cans dry 
whole milk, 2 cans dehydrated eggs, 4 small cans meat, 1 can cocoa, 10 pounds 
coffee, 5 pounds tea, 1 can peanut butter, l can preserved butter, §ll or som, 
~, property of the United States, furnished and intended for the military 
service thereof; approved the sentence and forwarded the record of trial for 
action under Article or War 48. 

3. Jurisdiction of the Court. Defense counsel by special plea challenged 
the jurisdiction of the court on the ground that, on 7 January 1946, the date 
of the order appointing this court, the Commanding General, Third U. S. Arnry, 
did not have jurisdi~tion to appoint as members of courts-martial officers . 
assigned .to the Office of Military Government fo~ Bavaria (R 7). This conten
tion was based on General Order 337, Hq USFET, 14 December 1945, a true copy 
or which is attached to the end of the record of trial as an unnumbered exhibit. 
General Order 337 provided, in part: 

111. On the effective date or this order, l January 1946, the 

Offices of Military Government for Bavaria, Wuerttemberg-Baden, 

and Greater Hessen will each become an independent command under 

their respective directors, who will report directly to the Com

manding General, US Forces, European Theater.***• 


•2. On the effective date or this order, the Commanding Generals, 
Eastern jllld Western fillitaµ-y Districts, will cease to command or 
supervise the activities or these offices or subordinate offices 
of Military Government within their districts, but will retain 
general court-~tial jurisdiction.• • 
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The first indorsement to the charge sheet indicates that the Eastern Mili 

tary District and the Third U ! S. Army were e.t that time one and the same 

command (R 6), as does the special orders appointing the court to which the 


·. 	 charges were thereby referred for trial. The special orders appointing the 
court which tried the case was issued by Headquarters, Third United States 
Army, and was issued by command of the same commander who commanded Third 
United States Army and Eastern Military District at the time of the original 
reference of the case for trial. All personnel of the court, the prosecution 
and the defense were assigned to the 3rd Military Government Regiment under 
the Office of Ndlitary Government for Bavaria {R l, 2). The defense contended 
that the retention of courts-martial jurisdiction by Third Arrrry preserved only 
the power to try persons assigned to the Military Governmen~ commands and not 
the power to appoint officers so assigned to serve as members of Third Army 
courts (R 9, 10). This plea to the jurisdiction was overruled by the court 
(R 15), and properly so. There is incorporated into the record; at its end 
as an unnumbered exhibit, a document which the defense concedes is an express 
authorization by the Commanding Officer of the Office of .Military Government 
for Bavaria, making all the personnel of this court, the prosecution and the 
defense, specifically available by name for detail to the court by the Com
manding General, Third U. S. Army. Such authorization, even though informal, 
and subsequent detail pursuant thereto, is valid and a court so convened is 
properly constituted (II Bull. JAG, No. l, Jan. 1943, Sec. 365 (2) OLl 227864). 

4. Evidence for the Prosecution. A suscinct statement of the facts of 
this case is given by the accused himself in the following voluntary statement 
made by him on 26 November 1945, which the prosecution introduced in evidence 
not only without objection, but with the express approval of the accused (R 56; 
Pros. Ex. 2) 1 

"1ly duties are Assistant Town l.iajor of Town 11a.jor Te.am No. 
21, Bamberg, Germany. At about 1800 hrs, 23 November 1945, I 
left Bamberg, Germany, from my office and dwelling at No. 21 
Hain Strasse together with Izaak J. Meyer, a civilian admini• 
strative clerk employed by the u. s. Arrrry, in at ton truck, 
which is part of Town Iiajor Team No. 21 1s equipment, for Berlin. 
Neither Meyer nor I had any legal authority to use the jeep or 
to visit Berlin.*** We arrived in Berlin at approximately 
0800 nrs, 24 November 1945. I drove over to 134/135 Wilhelms 
Ave, Wilmersdorf, Berlin, to the apartment of Ursula Scharner, 
a German civilian. Meyer took the jeep and drove over to the 
Regina Hotel, on Kurfuerstendamm, where he intended to get a 
room. I remained in Ursula Scharner•s apartment from 0800 
hrs 24 November 1945 to aiproximated 1445 hrs, 25 November 1945. 
At approximately 1515 hrs, 25 November 1945, I met Meyer at the 
Roxy Cafe on Kurfuerstendamm where We had something to eat. I 
left Meyer at about 1630 hrs and returned to the apartment where 
I remained until the MPs and C.I.D. entered the apartment at 
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about 2330 hrs, 25 r;ovember 1945. * * * I did not make any sale 

of any of the items which I brought to Berlin nor did I sell 

any other items carried in the jeep by ~eyer and myself. 


"On 21 November 1945, I discussed with Izaak J. Meyer about 

a proposed trip to Berlin and I suggested that we take along 


.certain items of personal PX rations and items of canned foodstuffs 
which I knew were in the cellar of the house at No. 21 Hain Strasse, 
Bamberg and which had been accumulated from mess supplies from 
approximately 19 April 1945 to the present time. On 23 Nov. 1945, 
at about 1700 hrs, fueyer went down to the cellar and loaded certain 
items of foods into th~ jeep. I did not suggest the speci!ic items 
by number. Meyer was to retain the proceeds from the sale of his 
personal property and I was to retain the proceeds from the sale 
of my PX rations and the two bottles of whiskey. Meyer was to dis
pose of the items of food from the cellar and was to give me fi!ty 
per cent of the proceeds of the sale.• 

* ' * * 
The value of the jeep was stipulated to be more than $50 {R 66). Accused's 

commanding officer did not authorize him to take the jeep nor to go to Berlin· 
(R 65) and di~ not have authority to do so (R 70). Nor did the cow:ianding of
ficer authorize accused or ~~yer to take any rations out of the building which 
housed Town Major Team No. 21 (R 67). 

Meyer testified that he removed from the building and placed in the jeep 
two or three ~ens of milk powdir, two cans of powdered eggs, one can of peanut 
butter, one can preserved butter, one can cocoa, 4 small cans of meat {R 34), 
ten pounds of coffee and five pounds of tea (R 40). These were Army rations 
from the basement of the Bamberg office of Town Major Team No. 21 drawn for 
use in the mess hall (R 27, 39). They were in addition to food prepared by 
the kitchen help sufficient for a two-day trip (R 38). · Values of ration items 
were stipulated as to certain size cans (R 74, ?5). However, the size or the 
cans taken by Meyer was not definitely established. Meyer further testified 
that a couple of days before 23 November 1945 accused and he spoke about going 
to Berlin and taking rations (R 22). 11Everybody was speaking about the prices 
you get in Berlin•; accused suggested th~y take rations with them, sell them, 
and split fifty-fifty (R 44). Lottie Zimmerman was the housekeeper for Town 
Major Team No. 21 and her uncle Fritz Zimmerman had a restaurant in Berlin. 
She gave her uncle's address to the accused (R 42, 43). IDeyer went to Zimmer
man's on the morning of 24 November and put the rations in a corner of Zimmer
man's back room (R 73, 74). About noon the ooxt day Me7er removed the rations 
from the duffel bag (R 24) gave them to Zimmerman (R 2?) who took them upstairs 
(R 28), and tJ;iat afternoon Zimmerman paid Meyer 16,ooo Reichs marks for the. 
rations and Meyer put the money in a bag with the rest of the luggage. Later 
that afternoon, accused visited Zimmerman's apartment, stayed a half hour, ate 
l\Ulch and made an appointment for the next day (R 28, 29). 
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Prosecution Exhibit 1 {R 35) is a driver's trip ticket the accused made 
out for himself directing him to report to Headquarters Russian Control Council, 
Berlin. Accused had no authority to go there (R 70), and neither he nor Meyer 
went to any such place while in Berlin {R 42). 

5. Evidence for the Accused. Accused elected to give sworn testimony-. 
Much ot it is personal history set forth in a later paragraph hereof. 

Accused among other things testified that he never abandoned the idea ot 
selling the rations (R 97), that he wanted to be present when the rations were 
sold because he wanted to be sure they got a •fair• price tor the rations and 
that he did not trust Meyer to give him his share ot the money (R 90, 91). · The 
reason accused delayed the ration sale and did not make it on the spot while he 
was at Zimmerman's was that Ursula Scharner was a •stronger incentive• and he 
wanted to get back to her (R 87). Accused summarized the state ot facts relied 
upon by him as his defense (R 87, 88) as follows• 

tt* **I still do not see where it has been positively shown 
against me that I actually and physically made the sale. I was not 
apprehended in the possession of goods; I was not apprehended with 
the money for those goods, and if this deal had been completed and 
I had been aware that the deal was completed, there is no reason 
why I shouldn't have had possession of that money right there. That's 
the only claim I have to the fact I did not know the sale was actually 

· made. I wasn't handed the money, when we bad agreed to sell the 

things and split fifty-fifty. * * *'t 


6. The evidence of' accused •s guilt of all Charges and Specifications is 
clear and conclusive. The whole transaction was typical of black market opera
tions. Accused from 2J to 25 November 1945 absented himself from his station 
without authority and went to Berlin for personal reasons, and is therefore 
guilty or the Specification of Charge I and or Charge I. Accused on 23 Novem
ber 1945 without authority took a motor vehicle, Government property, from 
Bamberg to Berlin for his personal use and to further his black market trans
action and is therefore guilty of Specification 1 of Charge II. Accused, acting 
jointly with Meyer, did by joint action wrongfully take Government rations 
furnished and intended for the military service, of' some value, from Bamberg 
to Berlin for the purpose or selling them unlawfully. On 25 November 1945, 
Meyer sold the rations to Zimmerman and received a sum ot money therefor. Ac• 
eused at no time abandoned the criminal confederacy. T,he fact that he was not 
present at'the final event completing his wrongful agreement is i.nmi.aterial, as 
.is the tact that he was apprehended berore receiving his fifty per~nt of.the 
money from Meyer. From accused 1s statements, extra-judicial and .judicial, and 
from the testimony 01' Meyer, it is .plain that.the entire venture was the result 
or their joint preeoncert and planning • 

. Section 550, Title 18, u.s.c.A., providesa 
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••Principals' defined. Whoever directly commits any act 
constituting an offense defined in any law of the United States, 
or aids, abets, counsels, commands, induces, or procures its 
commission, is a principal. (R.S. Sections 5323, 5427; Mar. 4, 
1909, c. 321, Section 332, 35 Stat. 1152).n 

Under this statute, unless one directly commits an offense, or is an aider 

and.abettor, or an accessory as defined by law, he is not guilty, say the 

courts. The destinctions of guilt between principals; aiders and abettors, 

and accessories, were abolished by that statute, and all are cha~ged as 

principals and are equally guilty. In Morei v. United States, 127 F. 2d 827, 

the court saids 


•rt is said that where the distinction between accessories 

before the fact and principals is abrogated by statute so that 

participants in the crime, who would be accessories before tbe 


~ 	 fact, are called and punished as principals, it is still neces
sary to apply the c~mmon law rules in order to determine whether 
a person, who is absent when a crime is cornlnitted by another, is 
guilty as a principal.under the statute; and that at co:.mnon law 
an accessory before the fact is one who was not present actually 
or constructirely, when the offense was committed, but who coun
seled, procured, .,or commanded another to commit it. * * * 'Those 
present assisting one who personally commits a felony are •aiders 
and abettors•, and 'are guilty as principals, while those who are 
absent, but who counseled the commission of the crime, •are ac
cessories before the fact•.•*** A person is not an accessory 
before the fact, unless there is some sort of active proceeding 
on his part; he must incite, or procure, or encourage the crimi
nal act, or assist or enable it to be done, or engage or counsel, 
or command the principal to do it.*** there must exist a com
munity of unlawful intention between him and the perpetrator of 
the crime. The concept of an accessory before the fact presup
poses a prearrangement to do the act** *i and to constitute 
one an aider and abettor, he must not only be on the ground, and 
by his presence aid, encourage, or incite the principal to commit 
the crime, but be must share the criminal intent or purpose of the 
principal." 

1 Applying the foregoing rules to. the facts before us, it becomes clear that the 
role played by the accused in the fraudulent scheme constituted him an accessory 
before the fact in the actual sale of the property by Meyer. As has been seen, 
the very definition of an accessory before the fact excludes his actual presence 
.at the time and place of the ~rime. The fact, therefore, that accused was not · 
present at the time of the unlawful sale affords him no refuge; and he is, under 
the statute, liable as a principal and guilty of Specification 2 of Charge II. 
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One further point requiri~g discussion is the legal effect of the con
viction under Specification 2 of Charge II of wrongfully selling Government 
·property. As approved by the convening authority, accused stands convicted 
of selling Government property of some value for which the maximum term of 
confinement for an enlisted man is six months. The offense is, therefore, a 
misdemeanor only under the United States Code definition or a felony, 18 u.s.c. 
541. At common law there could be no accessory before the fact to a misde

meanor because the definition of the offense requires that the principal of

fense be a felony. 


•An accessory before the fact is one who procures, commands, or 
counsels the commission of a felony by another, but who is not 
present, either actually or constructively, when the felony is 
conunitted.• (Emphasis supplied.) (Clark and Marshall Crimes, 
4th Ed., Sec. 169.) 

However, since the enactment of 18 u.s.c. 550 abolishing the common law 
distinction between degrees or principals and accessories before the fact, it 
has been held that an accessory before the fact may be charged directly with 
the offense as a prineipal even though the offense be a misdemeanor. Rutberberg 
v. United States, 245 U.S. 480. 

7. · Accused's testimony shows the.the is 29 years old, married and has one 
' child·. 	 He enlisted 27 October 1942, was commissioned a temporary second lieu

tenant in the Quartermaster Corps, on 30 April 1943, transferred at his own 
request to the Corps of Engineers, reached France on·9 August 1944 with the 
249th Engineer Combat Bn., was injured by a booby trap on 20 August 1944, re
turned to his unit in Nove~ber 1944 and was again injured while removing a 
mine field at .Marwick, Luxemburg, and was promoted to temporary.first lieu
tenant on 1 May 1945. Accused has four battle stars, signed up to stay in the 
service until 30 June 1947, and of his last four efficiency ratings two were 
Excellent and the last two Superior (R 78, 79, 80). A recommendation for 
clemency in behalf of the accused was made by the law member, the trial judge 
advocate and both defense counsel. The other six members of the court and the 
assistant trial judge.advocate did not join in this recommendation. In a let 
ter dated 10 May 1946, reconunending clemency for the accused, the commanding 
officer of the Wurzburg Disciplinary Training Center states that he paroled 
accused and assigned him to duty as assistant to the Post Engineer, and that 
his services in the Utilities Section in repair and maintenance work are 
superior. 

8. The court was legally constituted and had jurisdiction of the person 
and the subject matter. No errors injuriously affecting the substantial rights 
of accused were committed during_the trial. In the opinion of the Board of 
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Review the record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation thereof. Dismissal is 
authorized upon conviction under Articles of War 61 and 94. 

, Judge Advocate 
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JAGQ - CM .31.3453 1st Ind 

i;;n JAGO, '.iashington 25, D. C. AUG J u 1946 

TO: The Under Secretary of War' 

1. Pursuant to Executive Order No. 9556, dated 26 I.ray 1945, 
there are transmitted herewith for your action the record of trial and 
ths opinion of the Board of Review in the case of First Lieutenant 
:sdward C. Hughes ( 0-1591216), C. E., Town 1/aj or Team #21, Company B, 
.3rd t:ilitary Government Regiment. 

2. Upon trial by general court-martial this officer was fottnd 
guilty of being absent without leave from his station at Bamberg, 
Germany, from 23 November 1945 to 25 November 1945, in violation of 
Article of War 61; of knowingly and willfully applying to hi~ own u!3e 
on 23 November 1945 a one-quarter.ton truck, property of the United 
States, furnished and intended for the military service, in violation 
of Article of Har 94; and of, in conjunction with a German civilian; 
on 25 November 1945, wrongfully and knowingly selling certain food 
rations, property of the United States, furnished and intended for 
the military service, in violation of Article of Vlar.94. He was 
sentenced to be dismissed the service, total forfeitures and 
confinemeint ·at hard labor for one year. The reviewing authority 
approved the findings and sentfnce and forwarded the record of trial 
for action pursuant to Article of 7{ar 48. 

3. A sU!llll1ary of the evidence may be found in the accompanying · 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to sup:;:)ort the find:inss of [,'l.Jilty 
as approved by the reviewing authority, and the sentence, and to warrant 
confirmation thereof. I concur in thG.t opinion. 

4. The evidence shows that while accused ,was assigned to To;m 
Major Team No. 21, Company B, 3rd :Military Go,rernment Regiment, at 
Bamberr, Germany, he discussed "With Izaak J. hleyer, a German civilian 
employee of the Team, the high prices to be obtained on the black market 
in Berlin. A woman vlho cooked fer the Team told them that her uncle, 
Fritz Zinmerrnan, operated a restaurant in Berlin and to go and see him. 
Accused and },,eyer then agreed to go to Berlin together 1 take some of 
their personal property along, and also to take some United States Army 
rations, sell them on the blac~ market, and divid~ the proceeds fifty-fifty. 
Pursuant to this agreement, on 23 November 1945, accused, without 
authority, took a· one-quarter ton United States Army truck, directed 
!.:eyer to load it with United States Army rations taken from.the basement 
of' the house used as a headquarters by the Tovm llajor Team, and after it 
Yvas so loaded accused and l\i:eyer proceeded to Berlin. Once there, the 
accused spent the weekend in the apartment of a German wo~. In the 
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. meantime., Meyer ·sold the rations to Zimmerman for 16.,000 r.eichs,,
marks. Accused and Meyer were apprehended by C .I.D. authorities · 
before accused had received his share of;th~ ~r9ceeds. However., 
accused elocted to give sworn testimony at his trial and positively 
stated that at no time up to his apprehension had he ever abandoned 
his intention to complete the.black market sale. 

. 	 •) .._ : 

5. Accused is 29 years old., married and has one child. He 

enlisted 27 October 1942, was canmissioned a temporary second 

lieutenant in the Quartermaster Corps., on JO-April 1943, transferred 


. at h~s own request to the Corps of Engineers., reached France on · 
9 August 1944 with the 249th,Eiig:f;neer Combat Battalion., was injured 
by a booby trap on 20 August 1944., returned to his unit in November 
1944 apd was again injured "While removing a mine field a.t Marwick., 
Luxemburg., and was promoted to temporary first lieutenant on l May 
1945. Accused has four battle .stars., signed up to stay in the 
service until JO JWl~ 1947., and of his last .four effiqiency ratings' 
two were 11Excellentn and the last two "Superior". A recommendation 
for clemency in· behalf. of the accused was made by the law member., 
the trial judge advocate and both defense counsel. The other six 
.members 	 of the court and the assistant trial judge advocate did not· 

join in this.reconmendation. In a letter dated 10 :May 1946., 

reconmending cleme?}CY for the accused., the commanding officer of the 

Wurzburg Disciplinary Training Center states that he paroled accused 

and assigned him to duty as assistant to'the Post Engineer.,- and that 

his :;iervices in the utilities Section: in repair and maintenance work 

are superior·. · 


· 6. I re.commend that the sentence be confirmed and carried into 

execution.,_and that a United States Disciplinary Barracks be designated 

as ·the place of confinement • 


. 7 • Inclosed ·is a form of action designed to carry this reconmendation 
into effect., should it meet with your appr·oval. 

2 Incls' 	 THCl.JAS H. GREEN 
l. Record of trial 	 Major General 
2. Form of action 	 The Judge Advocate General 
3~ 	 Ltr fr Morris W. Kolander, 


Esq., 13 Aug 46, w/incls 


( a.c.».o. 268, 9 September 1946). 
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WAR DEPARTMENT 
In the Office or The Judge Advocate General 

Washington 25, D. c. 

JAGQ - CM 313466 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

Private WILLIE·DANIELS ) 
(38426267), and Private ) 

·First 	Class THOMAS SELLERS) 
(2o62l285), both Casuals, ) 
Block •Dn, Camp Top Hat. ) 

rJUN 13 1946 

WESTERN BASE SECTION 

Trial by G.C.M., convened at 
Antwerp, Belgium, 8 March 1946. 
Sentence as to each accused: 
Dishonorable discharge and con
finement for five (5) years. 
Eastern Branch, Disciplinary 
Barracks. 

HOLDING by the :OOARD OF REVIEW 

OLIVER, TREVETHAN and DAVIS, Judge Advocates 


l. The Board of Review has examined the record of trial in the case ot 
the soldiers named above and submits this, its holding, to The Judge Advocate 
General. 

2. The accused were tried in a common trial upon the following Charges 
and Specifications: 

Willie Daniels 

CHARGEa Violation o.f the 89th Article of War. 

Specification: In that Private Willie Daniels, Casual, Block D, Camp 
Top Hat, in conjunction with Private First Class Thomas Sellers, 
Casual, Block D, Camp Top Hat, did, at Camp Top Hat, Antwerp, Bel
·gium, on..or about 16 January 1946, connnit a riot, in that they, 
together with certain other soldiers to the number of approxi~ately 
fifteen, whose names are unknown did, with force and arms, unlaw
:t'ully and riotously, and in a violent and tumultuous manner, as
semble to disturb the peace of Camp Top Hat, and having so assembled 
did, unlawfu.lly and riotously assault Private Paul G. Saddler,, and . 
Private Carlton D. Lewis, Jr. by shooting them with pistols, to the 
terror and disturbance of the said Private Paul G. Saddler and Priv
ate Carlton D. Lewis, Jr., and or the peaoe:t'ul soldiery of the mili 
tary community or Camp Top Hat. 
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Thomas Sellers 

CHARGEi Violation or the 89th Article of war. 
Specification: In that Private First Class Thomas Sellers, Casual, 

Block D, Camp Top Hat, in conjunction with Private Willie Daniels, 
Casual, Block D, Cup Top Hat, did, at Camp Top Hat, Antwerp, Bel
gium, on or about 16 January 1946, commit a riot, in that they, to
gether with certain other soldiers to the number or approximate]J' 
fifteen, Yhose names are unknown did, with force~ arms, unlaw
fully and riotous]J', and in a violent and twnultuous manner, assem
ble to disturb the peace of Camp Top Hat, and having so assembled 
did, unl.s.wf'ully- and riotously assault Private Paul G. Saddler, and 
Private Carlton D. Lewis, Jr. by shooting them with pistols, to the 
terror and disturbance or the·said Private Paul G. Saddler and Priv
ate Carlton D. Lewis, Jr., and of the peaceful soldier;r of the mili 
tary community or C~p Top Hat. 

Both accused pleaded not guilty to, and were found guilty- of, their respective 
Charges and Specifications. Evidenc·e of three previous convictions was intro
duced as to each accused. Each accused was sentenced to be dishonorably dis
charged the service, to forfeit all pey and allowances due or to become due, 
and to be confined at hard labor at such place as the reviewing authority mq 
direct for five ;years. The reviewing authority, in the case of each accused, 
approved the sentence, designated the Eastern Bran.ch, United States Disciplinary 
Barracks, Greenhaven, New York, or elsewhere as the Secretary of War flJB3' direct, 
as the place of eonfinement, and forwarded the record of trial for action under 
~~~~~. . 

, J. About 2100 hours, 16 JanWU7 1946, Private First Class Paul G. Saddler, 
who was charge of quarters in the area order~ room, heard a lot of commotion, 
went outside and saw two groups of colored soldiers s~g at the beginning ot 
the street in D block. One group consisted or approximateq three and the other 
ot approximately fifteen soldiers (R 7, 8). The two groups were arguing (R 7, 
17, 18). Other witnesses indicated that it was a racial disturbance. "The sue 
old story - negroes and paddies.• The colored beys were telling others to shoot 
the white boys (R 22, .42, 43). Saddler told the soldiers to "break it up•, the7 
closed around him and knocked a !luhlight out of his hand. Someone started f-ir 
ing a gun about 55 to 60.teet awq, Saddler pulled out his .45 caliber pistol and 
a colored soldier lfl"enched it trom his hand. He heards' "Kill the white boy- 
kill the white bey" from the group and he ned. ·u he ran he was hit in the toot 
by' what turned out to be a .45 caliber slug (R 8, 10, 11). · He did not see ei-ther 
of the accused that evening; he doesn•t believe the;y were there but he 18 not sure 
(R 12, 15). Private Carlton D. Lewis, Jr., went outside his tent about 2100 hours, 
on 16 Janu.ar.y 1946, saw the two groups and in curiosit7 started toward them. ill 
at once shooting started, he turned and headed toward the latrine and a slug struck 
him in the •left butt11 • He turned around again and headed tor the dispensary, run
ning past the same men and was hit a.gain_ in the right shoulder (R 17). Both· accused 
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were living in tent D-2 with several other soldiers (R 29). The commotion was 

in front or D-2, about 20 or 25 feet awrq (R 22, 46). 


The accused Sellers had a pistol belonging to Private Whitehead on the 

afternoon of 16 ·January (R 24) • About 2000 hours on that date Sellers pulled 


· back blankets on Whitehead's bed and took out a pistol. He pulled it back, put 
it in his pocket and walked out or the tent (R 29). After the shooting Sellers 
had Whitehead's pistol and was standing before the front door of the tent (R 24). 
In the course of an investigation of' the disturbance, Lieutenant Shold went to · 
tent D-2 on the same night end found Whitehead's pistol behind a bed. It was 
unloaded and there was no clip in it. The pistol smelled of fresh gun powder 
and the barrel showed evidence of having recen~ been fired (R 32, 34). J. box 
containing amnn1nition of the same caliber as Whitehead's pistol was found in the 
tent. A f'ew rounds were missing from the box (R 34). A clip containing one 
round of ammunition was found between the winterizing and the canvas of the.tent 
(R 50). A voluntary extra-judicial statement of accused Seller's reads in part 
as follows (R 53; Pros.~· C)i · 

"***A short while later we heard very loud talking coming 
from the comp~ street across on a diagonal from our tent. I 
reached over & again took Pfc Whitehead's 7.65 pistol, put it in 
m:, pocket & rushed to the front door with the rest of the bo;ys. 
As we reached the door I heard three pistol shots, that is, two 
in rapid order & one separate.shot. I pulled back the slide or 
Whitehead's 7.65 pistol placed a round into the chamber, opened 
the door & fired one shot into the air, above Jtl3' head. I intended 
to £ire more rounds but the pistol had a stoppage so I walked back 
into the tent, shut the door & when I turned around I saw Pfc White
head standing on the other end or the tent. I pullod back the 
slide or his pistol, ejected the bad round & placed it into the 
clip. I placed his pistol back into 11\Y' pocket. At this time several 
0£ the boys walked into the tent & said the Milita?7 Police were 
coming so I took Whitehead.ts pistol & placed it behind the canvas 
& boarding or the tent in the vicinitr of the rear door. The clip 
was inside the pistol." 

A few minutes after the shots were heard accused Daniela came in the back 
door with a weapon. Two minutes later he went out and came back with a bucket 
of coalJ a .45 caliber pistol was inside his belt with the handle sticking out 
(R 21, 23). In the stockade Daniels told the witness he shouldntt have made a 
statement that it was a gun - he said it was a fiashllght (R 25). It could have 
been a flashlight, but the witness thinks it was a .45 (R 26, 27, 28). When tent 
D-2 was searched after the shooting a. .45 caliber automatic pistol was f'ound be
hind Seller's bed. from the odor and the condition of the barrel it appeared 
that the pistol had been fired (R 37, JS). No other weapons were found in the 
te~t (R 39) • 
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4. Motions for findings of not guilty, made on behalf of both accused, 

were denied (R 56, 57). Each ~ccused, af'ter explanation of his rights as a 

witness, elected to remain silent (R 58). No evidence was introduced by the 

·defense. 


5. "A riot is a tumultuous disturbance of the peace by three or 
more persons assembled together of their own authority, with the 
intent DI11tual.ly to assist one another against anyone who shall op
pose them in the execution of some enterprise of a private nature, 
and who ai'terwards actually execute the same in a violent and turbu
lent manner, to the terror of the people, whether the act intended 
was of itsel.£ lawful or unlawful..• (MCM, 19.28, par. 1472,, p. 162.) 

•In riotous and tumultuous assemblies, all persons who are 
present and not actual.ly assisting in their suppression may, where 
their presence is intentional, and when it tends to the encourage
ment of the rioters, be prima f'acie inferred to be participants; 
and the obligation is C&St upon a·person so circumstanced, in hia 
defense, to prove his actual non-interference." (Wharton's Crimi

·na1 Law, 12th Edition, Vol. II, Sec. 1865, quoted in CM 267~8, 

Lumpkins et al., 44 BR' 149 at page 163.) 


The evidence adduced by the prosecution sufficiently established the existence 
of a riot and consequently all participa11ts therein,'the absence of other proof, 

' are to be held responsible for the actions ot 8I1J" members ot the group. The · 
question raised by this particular record is whether the prosecution sufficient~ 
established participation by the accused in the riot~ 

No testimoey or evide~ce in the record established the presence of either 
ot the accused in the riotous group. No.witness called by the prosecution saw 
them in the group. There was no direct proof whatever. Thus, all the evidence 
for the prosecution _was circumstantial (MCM, 19.28, par. 112.2, p. ill). The rule 
applicable .in such a case is well stated in CM .2.3848S, Rideau, 24 BR 26.3, on 
page 272: · 

awhere the onl.y competent evidence is circumstantial, it must, 
in order to be sufficient to support conviction, be ot such nature 
as to exclude every reasonable eypothesilS except that or accused's 
guilt. Where the evidence is entirely circumstantial the circum
stances must not only be consistent with guilt, but inconsistent 

, 	with innocence. Mere probabilities do not suffice. Proof of mere 
opportunity to commit a crime is not sutficient to establish guilt 
(Dig. Op. JAG, 1912-40, sec. 395 (9); CM 1209.37, CM 15.3.330, CM 169811, 
CM 196691, CM 19S705). To warr~t conviction, circumstantial evi
dence must not only prove all the elements ot the offense but must 
at the same time exclude every reasonable hypothesis except guilt 
(Bull. JAG, June 194.3, P• 2.38; CM 23.)766). • 
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"The question on appall.ate review is not one or weighing con

fiicting evidence or passing upon the credibility or witnesses or 

determing whether facts relied on to prove the ultimate fact in 

issue were themselves proved, but merely the question of law whether 

certain circumstantial facts established by the evidence of record 

justify the conclusion of guilt as a logical inference from such 

circumstantial. facts (GM 195705, 'l):son). Where a conviction is 

based on inferences, the·Board or Review will deternq.ne whether 

there is a reasonable basis for the inference (C?.I 212505, Tipton." 


I 

The evidence established that a riot,occurred within the immediate vicinity 
of the tent in which the accused lived. During the course of the riot shooting 
.occurred, at least one weapon being a .45 caliber pistol. A few minutes after 
the shooting accused Daniels was seen in the tent with a .45 caliber·pistol; such 
a pistol was found in the tent about an hour later and it had been fired. Ac
cµsed Sellers was in possession of a, pistol be._!ore and after the shooting. The 
pistol was found in the tent and it had been recently fired. He admitted going 
to the door or the tent and firing one shot:in the air when he heard the noise 
of the rioters. In the opinion or the Board of Review, under the law set forth 
above, no reasonable inference or guilt can be drawn fro~ the above facts; they 
are not inconsistent with innocence; they do not exclude every reasonable hypothe
sis except guilt; they do not justify the conclusion or guilt. 

6. The charge sheet shows accused Daniels to be 39 years of age end that 
he was inducted on l January 1943 at Dallas, Texas. He had no prior service. 
The charge sheet shows accused Sellers to be 35 years of age end that he enlisted 
on 1 March 1941 at Chicago, Illinois. He had one year and two months prior serv
ice. 

7. The court was legally constituted and had jurisdictian of the perscms 
and the subject matter. Except as above noted, no errors injuriously af'fecting 
the rigl:.ts or the accused were committed during the trial. In the opinion ot 
the Board or Review, the record or trial is leg~ insuff'icient to support the 
findings of guilty end the sentence. 

• 

""ii.;..;.a..;:;..;:;.:..,,A._,,,·_,,,,_ (l!lf: _______~: Judge J.dvo••t.J'~·~;__,=~, 
: . Judge Advocate -__¼."<J,JP;r _-~.~----• Judge Advocate ______.._...}4-....__,---~--· 
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•. 
JUN 2 O 1946'JAGQ - CM .313466 	 1st Ind 

WD, JAGO, Washington 25, D. C. 

TOs 	 Commanding General, Western Base Section, United States Forces, European 

Theater, APO 513,.c/o Postmaster, New York, New York· 


1•. In the case of Private Willie Daniels (3S426267), and Private First 
Class Thomas Sellers (20621285), both Casuals, Bl,Q:k "D", Camp Top Hat, atten
tion is invited to the foregoing holding by the Board of Review that the record 
of trial is not legally sufficient to support the findings or guilty and the 
sentences, which holding is hereby approved. For the reasons stated in the . 
holding by the Board or Review, I recommend that the findings or gullty and · the. 
sentences~ vacated. 

2. When copies or the published order in this case are forwarded to this 
office they should be accompanied by the foregoing holding and this indorsement. 
For convenience of reference, please place the file number or the record in 
brackets at the end of the published order, as follows: 

(CM Jl.3466) 21 2 2 · 23 l 2:t I l 2 

Z3 - l N 
19 

THOMAS H. GREEN 
:Major General 
The Judge Advocate General 

• 




WAR DEPARTMENT 

In the Office or The Judge Advocate General 


Washington 25, D. C. 


JAGQ - CM .313469 

UNITED-STATES 	 ) 
) 

v. 	 ) 
) 

First Lieutenant JAMES E. ) 
LISTER (0-814712), Squadron ) 
.1.·, 4136th AAF Base Unit (Area ) 
Command), Tinker Field, Okla- ) 

-homa City, Oklahoma. ) 

AUG 6 194il 

OKLAHOMA. CITY AIR TECHNICAL 

SERVICE COMMAND 

Trial by G.C.M., convened at 

Tinker Field, Oklahoma City, 

Oklahoma, 17 April 1946. Dis

missal and confinement tor (5) 

years. 

. OPINION by the BOARD OF REVIEW 
WURFEL, OLIVER and MCDONNELL, Judge .Adncates 

l. The Board or Review bas examhed the record or ,trial in the ease er 
the orticer named above and submits this~ its opi.Juon, to The.Judge Advocate 
General. 

2. The accused was tried upon the following Charge and Specif'ieatiensa 

CHARGEa Violation o! the 96th Art:l.ele ot War. 

Specification la In that First Lieutenant James E. Lister, J.1r 
Cerps, Squadro11 A, 4136th Army Air Foree Base Unit (Area Com- · 
mand), Tinker Field, Oklahoma City, Oklahoma, did, at Tinker 
Field, Oklahoma City, Oklahoma, on or about 8 March 1946, 
make and utter to Cash, a certain cheek in words and figures 
as follows, to wit& 

C 	 AMERI0m STATE B.lNI 
u 	 (In Midwest Cit1) ..39-65 
s 
T 	 Oklahoma Oit;r, Okla., Feb. 8, 1946 No. 
0 Pay te the 
14 Order·or Cash 	 $25.00 
E 
R Twegty-five & 00/],00 	 DOLLARS 

'S For Value Received and Charge the Suie te J.eeount ot With Exchaap 

R 	 Savanna 
J. 	 Ill1-o11 
F 	 /s/ James E, Lister, 1st Lt. 
T Wesbane• Okla. Oit;r--45483 	 0-814712 

D To (861816) 

I 

I 
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and by means thereof did obtain from Captain James P. Nor
wood, Twenty-five Dollars ($25.00), lawful ctnTeney o! the 
United States, and did knowingly, wrongi'ully and unlawfully
fail te maintain sufficient balance in The Natienal Bank or 
Savanna, Savanna, Illinois, to meet payment of said cheek 
when presented for payment through the normal banking pro
cess for checks. · 

Since Spec:i!ications 2 to 13, inclusive, are couched in language identical to 
that used in Specitieation l, except as to the ditferences tabulated below, 
they- are not here repeated ill full. 

Speeifieation · Date or Cheek ¥§.de to and money obtained from Amount 
2 12 March 1946 Tinker Field Officers I J.iess $25.00 

3 13 March 1946 Cash - Lieutenant Lester P. 25.00 
Osborne 

4 14 March 1946 Tinker Field O£ricers' Mess 25.00 

5 15 March 1946 Tinker Field Officers' Mess 5.00 

6 16 March 1946 Tllker Field Officers I Mess 25.00 

7 16 March 1946 Cash - Tinker Field Officers• 25.00 
Mess 

. 
8 17 March 1946 Cash - Captain James P. Norwood 10.00 

9 17 March 1946 Cash - Tinker Field Officers' · 15.00 
.Mess 

10 16 March 1946 Cash - Captain Norman L. Tyler 20.00 

17 I.larch 1946 Cash - Lieutenant Paul D. Chaiken 25.00ll' 

12 18 March 1946 · Cash - Lieutenant Paul D. Chaiken 20~00 
1. 

13 17 March 1946 Cash - Lieutenant Paul D. Chaiken 20.00 

Accused pleaded not guilty to, and was round guilty or, the Charge and all 
Spec:i!ications. No evidence or previous convictions was introdueed. Accused 
was sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become.due, and to be conf"ined at hard labor at such place as the 
reviewing authority- may direct for seven and one-half years. Tha reviewing 
authority approved the sentence but reduced the period of confinement to ·r1ve 
years and forwarded the record or trial for action under .Article or War 48. 

2 
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.3. Evidence for the prosecution. Accused stipulated into evidence photo
static copies of the thirteen cheeks in questioll (R 13, Pros. Exs. J. to M, 
i:o.elusive) and concerning these ehecks stipulated (R 14, Pros. Ex. N)a 

11* * * that the accused, First Lieutenant James E. Lister, 
made and uttered certain cheeks, thirteen (l.3) in number, and 
marked Prosecution's Exhibits A to M, both inclusive, and more • 
particularly described in the several speoifioations of the 
Charge in the above-entitled ease, and delivered each and all 
of aforesaid cheeks to the first endorser of each and all of 
said checks; that said checks, and each of them, were made, ut 
tered .and delivered for a good and valuable eonsiderati•n• 

11It is further stipulated that checks marked Prosecution's 

Exhibits A., Band C show same to have been made and uttered 8 

February 1946, .12 February 1946 and l.3 February 1946, respect

ivel;r, when, in truth e.nd in fact, said cheeks were actually 

made, uttered and delivered 8 March 1946, 12 March 1946 and l.3 

March 1946, respectively.• 


Accused further s~ipulated (R 14, Pros. Ex. 0) that Clifford Ryu if 
present in court and sworn would testifya 

"* * * I am now, and for eight year.a oontin11ously last past, 

have been cashier of The National Bank of Savanna, Savanna, Illi 

nois and in such capacity I have access to the.official records 

and accounts of all depositors in said bailk. I am acquainted 

with the accused, First Lieute:mant James E. Lister, and have. 

known him for eight years. I have made a recent examination o! 

the bank account of accused and such examination reveals that .· 

on 2 February 1946 the accused made a deposit ill The Natiomal 

Bank o! Savanna, Savanna, Illinois in the sum of $75.00 and sub

sequently thereto issued cheeks against his account the~eby re

ducing his said account to the extent that on 7 February 1946 

the bank balance of accused was $2.00~ No deposit has been made 

to the credit of accused by anyone subsequent to the said deposit 

•f $75.00 on 2 February 1946. I have made an examination of 

Prosecution's Exhibits A to Mfor identification, both inclusive, 

same being checks signed by First Lieutenant James E. Lister, 

0814712 and drawn on The National Bank or Sava.nu., Savanna:, Illi 

nois and being dated, made payable to the following named payees 

and in the am.oUJlt as hereinafter respectively shown as follows, 

to wita 

llProsecution 1s Exhibit A, cheek, dated 8 February 1946, made 

payable to cash in the amount o! $25.00; 
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•Prosecution's Exhibit B, check, dated 12 February 1946, made 
payable to Tinker Field Officers' Mass in the runount of $25.00; 

•Prosecution's Exhibit a, check, dated 13 February 1946, made 
payable to cash·in the amount of $25.00; 

N ttProsecution's Exhibit D, check, dated 14 March 1946, made 
payable te Tinker Field Officers' ~~ss in the amount of $25.00; 

"Prosecution's Exhibit E, check, dated 15 March 1946, made 
payable to Tinker Field Officers I Wiess in the amount of $5.00; 

"Prosecution I s Exhibit F, check, dated 16 M'..arch 1946, .made 
payable to Tinker Field Officers' Mess in the amount of $25.00; 

"Prosecution's Exhibit G, check, dated 16 March 1946, made 
payable to cash in the amount of $25.00; 

"Prosecution's Exhibit H, check, dated 17 March 1946, made 
payable to cash in the amount of $10.00; 

•Prosecution's Exhibit I, check, dated 17 Liarch 1946, made 
payable to cash in the amount of $15.00; 

•Prosec~tion's Exhibit J, check, dated 16 March 1946, made 
payable to cash in the amount of $20.00; 

IIProsecution's Exhibit K, check, dated 17 March 1946, made 
payable to cash in the amoW!lt of $25.00; 

• Prosecution's Exhibit L, check, dated 18 Wiarch 1946, made 
payable to cash in the amount or $20.00; and 

•Prosecution's Exhibit M, check, dated 17 March 1946, made 
payable to cash in the 1 amount of $20.00. 

•In referring to the bank records to determine whether afore
said checks were ever presented to said bank for payment, I !ind 
that said records reveal that each and all or said eheeks were 
presented to The National Bank of Savanna, Savanna, Illinois for 
payment through norlll!ll banking channels and.that each and all or 
said checks were dishonored and were not paid for the reason that' 
there ,iere insufficient funds maintained in the account or said 
accused to pay said checks and each or them at the time said 
checks were presented to said bank for payment. I am acquainted 
with the signature of the accused and after examining the signature 
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of the payor on each and all of aforesaid checks, I will state. 
that the signature which appears as payor on each and all of said 
checks is that of tr.a accused, First Lieutenant James E. Lister. 
I further state that neither the accused nor any other individual 
at any time made any arrangements or any kind or nature whatso
ever with said b8.llk for the payment of aforesaid checks or any 
one or same.• 

Doris Lucas testified that in March 1946 she was the bookkeeper of the 
Tinker Field Officers' Mess, handled all eash and checks and knew the' ae
eused (R 6). She identified Prosecution's Exhibits A to K, iJlclusive, and 
testified that cash was paid out to the accused or the payee for each ebeelt 
for its face amount (R 6-9). All eleven of. these checks were deposited and 
were returned marked •insufficient fundsa (R 10). None of tbe cheeks were 
made good by·accused (R 11), and only $40 was repaid by endorsers (R 9). 

Barbara Fitts testified she was the cashier at the Tinker Field Post 
Exchange and that.she cashed Prosecution's Exhibits Land Mfor Lieutenant 
Chaiken who indorsed them and that the cheeks were returned marked •1nsur
ficient fundsa (R 12, 13). · 

A voluntary extra-judicial statement made by accused was placed in evi
dence without objection as Prosecution's Exhibit P (R 14). In it accused 
states: 

ur went overseas in 1944 and was with the 8th Air Foree.;. 
and soon after arriving I commenced to gamble to a point 1fhere 
it was a losing proposition, and eventually it was 'borrow from 
Peter to pay Paul', and as a result when I returned to the states 
after 10 months overseas duty, I bad very little cash. I was 
first assigned to Napier Field, Dothan, Alabama; tbe11 Craig Field, 
Selma, Alabama, and while at both fields I maintained a checking 
account with the National Bank of Savanna, Savanna, Illinois, 
my home town. While at both fields, I continued my gamblillg 
activities, and as a result I did write several 'insufficient 
fund' checks but managed to care for them through my father who 
at the time had a small amount of ready cash. I was transferred 
to Tinker Field, Oklahoma, on or about 24 February 1946, and 
since that time have had no 'job', but was assigne_d to Base 
Services. 

•r have put as much as $40 a day in the slot machines at 
the club; have gambled and lost; and as a result my funds played 
entirely out, and I have written checks on my personal account 
at Savanna and cashed all through the Officere Club, Tinker 
Field. I have also drawn partial pay during the month of March 
1946 in the amount of $245.00. It has been brought to my attention 
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that the following cheeks cashed by me either directly at the 
club, or through e.n endorser, have been r~turned marked insuf
ficient funds. At the time I commenced Lwritini/ these par
ticular checks I 1fl'ote my father to put some money in the ac
cotmt but never heard from him, and thinking he would care for 
th~m continued writing them reeli•g or·rather knowing that while 
my account would not stand them, they would be eared i'or. 

Date Amount Payee 
8 February 1946 $ 25.00 Cash--Vames P. Norwood 
l2 • 25.00 Tinker Fld Officers Mess 
13 II 25.00 Cash--Lester Osborne 

Above checks dated in February should be ¥ARCH. 

Statement of 1st Lt James E. Lister, AC, 814712, Sqdn A, 4136th 
AAFBU ' 

Date Amount Fayee 

l4 :r.arch 1946 $ 25.00 Tinker Fld Offieers ~ss 
15 14areh 5.00 • II • ..
16 March 25.00 • • • a

16 14arch 25.00 Cash 
17 March 10.00 Cash--James P. Norwood 
17 March 25.00 Cash--Paul W. Chaiken 
17 March 15.00 Cash 
16 Llarch 20.00 Cash-Norman L. Tyler 

•1 acknowledge being the issuer or the above described cheeks 
and am full7 responsible for their payment; and as stated they 
were issued knowing I bad insufficient funds, but t~inking a de
posit would be made by my father. I telephoned him on 28 March 
1946 and he stated that he was unable to help me at this time and 
it is my intention to make the checks good and I have a relative 
ill Oklahoma City workillg toward that end at this time. 

. "These derelictions are due, as stated before, mainly to my 
gambling proclivities, the fact that I would be short payday b1 
owing an amount, and instead of' repaying that, would endeavor to 
recoup my shortage b7 gambling with the above result.• 

4. Evidence for the accuseg. Accused elected not to test~y. 

5. The evidence of' accused's guilt or the Charge and all Specifications 
is clear and eonclusive. It should be observed that the aeeused is not· 
charged with intent to defraud and this element is not an issue in this ease. 
As stated in III Bull. JAG, July 1944, page 290, section 454 (67}& 
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nThe negotiation by an officer of worthless cheeks with

out intent to defraud is eonduct of a nature to bring discredit 

upon the military service in violation of A. W. 96 (CM 224286 

(1942), 14B.R. 97, lBull, JAG 215). 


* * * 
•A member of the military establishment is under a particu


lar duty not to issue a check without maintaining a bank balance 

or credit sufficient to meet it. Proof that a cheek given for 

value by a member ot the military establishment is returned tor 

insufficient funds imposes on the drawer of the cheek, when 

charged with conduct to the discredit of the military service, 

the burden of showing that his action was the result of an honest 

mistake not cau~ed by his carelessness or neglect.• 


The burden referred to has not been sustained in this ease. 

The exact language used in the Specifications herein was approved in 
CM 249232, Norren, 32 B .R. 95, 102). .· 

6. Accused is 24 years of age, the eldest son ot a family of four boys. 
He is married, has no children and his wife resides with her parents. From 
September 1940 to December 1941 accused was a carpenter's helper at a salary 
of $128 monthly. He enlisted 7 August 1942, was commissioned a temporary 
second lieutenant in the Air Corps on 3 November 1943, and promoted to temp
orary first lieutenant on 1 October 19.44. He holds the Air Medal with seven 
oak leat~lusters. Most ot his efficiency reports are rated as 8 unknown•. 
The five rated are •satisfactorytt, "'Very Satisfaetor:r", •Excellent•, "Excel
lent" and 8 4.l". Accused has no previous convictions either civil or mili 
tary. However, prior to the cheeks here involved, accused issued several 
worthless cheeks which were redeemed by his father. On 1 March 1946 accused 
made good worthless checks amounting to $200 previously issued by him. 

7. The court was legally constituted and had jurisdiction or the person 
and the subject matter. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. In the opinion or the 
Board or Review the record of trial is legally sufficient to support the find
ings of guilty and the sentence, as modified by the reviewing authority, aRd 
to warrant confirmation thereof. Dismissal is authorized upon conviction · 
under·.Artiele ot War 96. ' 
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JAGQ-CM 313469 1st Ind 

VID, JAGO, Washington 25, D. C. SEP 6 1946 

TO: The Under Secretary of War 

l. Pursuant. to Elcecutive Order No. 9556, dated 26 lJay 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of RevieYf in the case of First Lieutenant James E. 
Lister (0-814712), Air Corps. 

2. Upon trial by general court-martial this officer i'B.S found guilty 
of thirteen specifications alleging that by means of thirteen checks he · 
did obtain from certain persons a total of $265, lawful currency of the 
United States, and did knowingly, wrongfully and unlawfully fail to main
tain sufficient balance in The-National Bank of Savanna, Savanna, Illinois, 
to meet pey-ment of said checks when presented for p~ent through the 
normal banking process ~r checks, in violation o£ Article of War 96. He 
was sentenced to be· dismissed the service, to forfeit all pay and allow
ances due ar to become ·due, and to be con.fined at hard labor at such place 
as the reviewing authority may direct for seven and one-half years. The 
reviewing authority approved the sentence but reduced the peri.od of con
finement to .five years and forwarded the record of trial for action under 
Article of War 48. 

J. A summary of the evidence may be found in the accompa.zving opinion 
of the Board 9f Review. The Board is of the opinion that the record of 
triai is legal.l¥ sufficient to support the findings of guilty as approved 
by the reviewing authority, and the sentence, and to warrant confirmation 
thereof. I concur in that opinion. 

4. The evidence shows that while accused was stationed at Tinker 
Fi13ld, Oklahoma City., Oklahoma, he cashed thirteen different checks in 
the total amount of $265, all drawn upon The National Bank of Savanna, 
Savanna, Illinois, and that during the entire period of these activities 
the bank balance of accused was $2 and that no deposits were made therein 
by the accused or anyone else. ill of these checks were returned marked 
"insufficient· fund$tr and had not been made good at the time of trial. Ac
cused admitted extensive gambling and stated that he thought his father 
might make the checks good. · · 

5. Accused is 24 years of age, the eldest son or·: a family of four 
boys. He is married., has no children and his wife resides with her parents. 
From September 1940 to December 1941 accused'was a carpenter's ·helper at a 
salary of $128 mont~. He· enlisted 7 August 1942, was commissioned a · 
temporary second lieutenant in the Air Corps on 3 November 1943, and pro
moted to temporary first lieutenant on 1 October 1944. He holds the Air 
Medal with seven oak leaf clusters. Most of his efficiency ,reports are 
rated as "unknown". The five rated are "Satisfactory",- "Vezy Satisfactor,-", 
"Excellent", "Elccellent" and n4.1•. Accused has no previous convictions 
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either civil or military. However, prior to the checks here involved, 
accused issued several worthless checks which were redeemed b.r his .tather, 
On 1 March 1946 accused made good worthless checks amounting to $200 pre
viously issued by him. The review of the Staff' Judge Advocate 1n this 
case indicates that attar his trial the accused informed the Trial Judge 
Advocate that ii' it were possible for him to get oft with a reprimand, 
he would produce the money and take care of his unpaid checks, indi
cating th.at otherwise he would not attempt to redeem the worthless checks. 
I recommend that the sentence be con!i:nned but that so much ot the con
finement as is in excess of' one year be remitted, that the sentence as 
thus modified be caZTied into execution, and that a United States Disci
plinary Barracks be designated as the place ot confinement. 

6. Inclosed is a form ot actico designed to ca'J:"r1' this recommenda
tion into effect, should it meet with your approval. 

3 Incls 	 THOMAS H. GREEN 
1. Record or trial 	 Major General 
2. Form of action 	 The Judge Advocate,General 
3. 	 Ltr f'r Sen Lucas 


dtd Sept 3., 1946 


{o.c.M.o. 299.,? Oct 1946)• 

• 
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WAR DEPJffi'INENT 

In the O!'fice of The Judge Advocate Gem ral 
Washington 25, D. c. 

SEP bJ94F.JAGQ-CM 313497 

UNITED STATES 	 ) HEADQUARTERS 8TH Af?J,fY 
) 

v. 	 ) Trial by G.C.M., convened at 
) Nagoya, Japan, 5 February 1946. 

Sergeant AUGUSTUS J. GREEl~ ) To be hanged by the neck until 
(3354216a), 369th Quarter- ) dead. 
master Laundry Company. ) 

OPINION by the BOARD OF REVIEW 
WURFEL, OLIVER and MCDONNELL, Judge Advocates 

1. The record ·of trial 1n the case of the soldier named above h~ 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Mvocate General. 

2. The accuse~ was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Sergeant Augustus J. Green, 369th Quarter
master Laundry Company, did, at Nagoya, Honshu, Japan, on 
or about 6 January 1946, with malice aforethought, wilt~, 
deliberately, felonious:cy, unlaw.f'ully, and with premedita
tion kill one Private Alvin c. Pace, a human being by shoot
ing him with a carbine. 

He pleaded net. gullty to, and was .found guilty of, the Charge and Specifica
tion. No evidence·of previous convictions was introduced. Accused was 
sentenced, by unanimous vote of all members ot the court present, to be 
hanged by the neck until dead. The reviewing authority approved the sen
tence and forwarded the record of trial for action pursuant to Article ot 
War 48. 

3. Evidence for the Prosecution: .An autopsy performed on 6 January 
1946, upon the body of .Private Alvin c. Pace, disclosed that his death was 
caused by bra1n damage and hemorrhage following two bullet wounds through 
the skull. One bullet entered above the right eye am the other below the 
left eye. There 11'8re no other wounds on the body {R ?). 
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A carbine issued to Sergeant Clarence L. Washington, 3rd Platoon, 
369th Quartermaster Laundry Company, was in his room. before noon on 
6 January 1946., and he next saw it in the recreation hall about 1130 that 
night. He gave no one permission to take the weapon. He identified 
Prosecution Exhibit A as the gun (R 8). The ammunition was kept in his 
footlocker, which was not locked (R 9). 

About 1130 o'clock on the night of 6 January 1946 the accused entered 
the quarters of his commanding officer, First Lieutenant Willa..-d c. 
Shelton (R 13, 14). The commanding officer had heard about the shooting 
and was getting out of bed; he had not sent for the accused (R 16). Ac
cused said, "I came to you Lieutenant because I know that was the thing I 
was supposed to do" (R 15). Accused appeared hazy and frightened, 11 a 
combination of nervous., frightened and keyed up and really hurt at that 
time. He came in and was holding on to his throat and as he started to 
tell his story I said, •Speak up', and he said, 1I can't talk a:rry better•. 
He spoke in a whisper and coughed"; accused said that was the result ot 
a blow deceased had struck him (R 14). Accused furtheI' told his command
ing officer at that time that he had shot deceased; he and deceased and 
Private Dougherty, had been in a poker game; Dougherty quit, and then ac
cused quit because he wasn't going to play with deceased inasmuch as he 
(accused) was already the loser; deceased said he didn't want accused to 
quit and they had a few words; deceased said., "The next son or a bitch that 
wins m::y money :and qui ts., I •m going to kill him"; accused replied he had 
not won but was loser; deceased then knocked accused dolll'l; the fellows 
separated them·and grabbed deceased; deceased broke loose, grabbed a brick 
and attempted to hit accused with it; accused ran out of the room., stayed 
out a while and slipped back in to eet his shoes; accused then went back 
outside., watched through a window until he saw deceased leaving the room, 
and then retreated into a wrecked building; atter deceased le.tt, accused 
went into the building and someone he didn't know who, told him deceased 
had gone to get a gun from a friend in the 3244th Service Compaey; ac
cused was afraid and ftnt into Sergeant Washington's room and got his car
bine; Washington was asleep, he "took particular care" not to awaken 
him, and after finding the gun accused searched for and found ammunitic:a 
in Washington's footlocker; accused want outside and loaded the gun (R 12); 
he then went to a washroom and stayed a while, after which he "eventually" 
came back to his quarters., looked through the window and saw deceased 
staming in front of the stove; accused entered the room to try to make 
up with deceased if possible; he entered with the carbine held behind him 
and called deceased•s name; deceased made some move., whether toward him 
or away from him accused didn't know, and accused brought.the carbine .from 
behind him and fired (R 13) •. 

The commanding officer turned accused ~r to the military police 

(R 14). The shooting occurred in the quarters occupied by and assigned 
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to the accused and the deceased; they lived in the same room (R 15, 44)~ 
Deceased was a big man, between six feet two inches and six feet three 
inches tall and weighed about 190 pounds (R 15). · _ 

Sergeant Jonathan Beard, .3rd Platoon, 369th ~arte:nnaster Laundry 
Company., was also quartered in the same room as the deceased and accused. 
He had been in the poker game for only fifteen or twenty minutes and had 
quit and laid down across his bunk (R 17). About nine o'clock he heard 
deceased say, "I'm tired of you fellows winning my money and quitting" 
(R 18), and "I'm tired of you fellows interfering with me. I have been 
putting up with your foolishness for fourteen months" (R 27). The 
witness heard accused say, "I haven't won my money back yet", then heard 
a lick passed, looked over and saw accused lying across a footlocker; 
the other boys got between them and tried to hold deceased, who got loose 
and grabbed a stone (or a brick., R 22) and chased accused out of the · · 
room, barefooted. Sergeant Beard also testified that at the time de- · 
ceased struck accused., the latter was sitting at the poker table, and 
that after he was struck he was five feet from the table, trying to get 
away., and that deceased was trying to· get after him (R 21); fifteen 
minutes later (R 18., 24) accused came back into the roan and got his shoes, 
staying only three or four minutes; deceased was still in the room, but 
accused said nothing and went out (R 18). Deceased left the room once after 
accused got his shoes (R 22). Sergeant Beard asked "who was hungry" and · 
deceased said he was. Beard and deceased then went to the ration dump " 
"instead cf the mess hall~., and -were gone fifteen or twenty minutes during 
all of whi~h time Beard was with deceased (R 19), and they did not see 
the accused (R 24). When Beard and deceased started out they were going 
to :the mess hall; "He (deceased) told me he was going to a buddy of his in 
the .'.322/+th Service Company., because he was tired of putting up with the 
foolishness of the guys in the 369th. We W8nt to the ration dump and beg
ged the HP for a can of ·rations" (R 22). 

"Q. What did you have in mind? 
"A. If 1'8 went to the mess hall the mess hall was very 

close to the .3224th and he was going over there "'1th 
the intention of getting a pistol" (R 22). 

During all the time they were out together Beard saw no weapon on 
deceaeed., and didn't see him take any pistol or 1'8apon (R 2,3). Beard did 
not communicate to ac.cused nor to anyone else that II Accused" 51c - evi
dently he intended to say Private Pace the deceaseg] had talked about_ 
getting a pistol (R 24). \;hen Beard and deceased returned to their 
quarters from the ration dump, Beard laid down on his bunk. About ten 
o'clock accused entered the door; a shot was fired (R 19). A voice, llhich,_ 
the witness did not recognize, said "I got you no..«' (R 19, 23). Then.. 
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several more.shots were fired; accused had a carbine and deceased 1s body 
was on the floor. Accused said to Beard "Go get the CO and stop by the 
dispensary and see if the ambulance driver is there and have him come 
over" (R 20). Beard did that (R 25). Accused had advanced about eight 
feet and was still holding the carbine in ready position ( R 2:3). When 
accused entered the room the deceased was twelve or fourteen feet !rem 
the door, talking and laughing with T/5 Washington., T/5 Taylor and 
.Private Watennan (R 24, 25). The witness stated the shooting occurred 
about one hour and ten IJllllutes after accused had left the room with his 
shoes, and that he didn't hear a voice from the time accused entered the 
room until after the first shot was fired (R 25). 

T/5 Cleo Greathouse also lived in the same room 'With accused and de
ceased (R 23). He heard deceased make a remark that evening that he was 

.tired of the boys winning his money and quitting (R 28). This witness 
saw no .fight and didn't call it an argument when deceased made that re
mark (R '.30). He had won about 1100 to 1200 yen and had loaned accused 
some money before leaving the game, which accused repaid just before 
Greathouse quit (R 31). He was lying down when he heard some shots, x-aised 
up to see what was going on, saw accused pointing a ~un at deceased 1s body 
and saw two shots fired in the direction of the body (R 28, 29). There 
was one shot, then two more 11not rapid, just ordinary"• The witness 
thinks there were five shots altogether; the last were in the direction o.f' 
deceased's body. \"hen he s-aw accused the latter was half way between the 
door and the body - fifteen feet from the body ( R 31). Greathouse heard 
no words spoken by accused, and didn't get out of bed till accused had 
left the room (R 32). 

Private Robert B. Singletary was another soldier quartered in the same 
room ( R 2.3). He returned to the room about nine o'clock, saw the card 
game in progress, and went to bed. He was awakened about eleven o'clock by 
scuffling and loud talk; deceased had a brick and was chasing the accused 
(R 3:3). Accused ran out of the room; deceased 118nt out the back door and 
came back ten minutes later. The witne.9s didn 1t see accused come back in. 
Later he heard shots, looked up and saw accused standing in the door with 
a rii'le and "I ran out' the door11 ( R '.34); he left after hearing the first 
shot. Accused was about eight feet .from deceased, pointing rifle toward 
the floor (R 34). . 

T/5 'Aron ~oore, another occupant of the same room ( R 2,3), watched 
all the card game (R '.37). Then he went out and walked around and came back 
in about ten o1clock, talked a bit and 1f8nt to bed. Later he was sitting 
by the stove talking 'When he heard a shot, 'looked toward the door and saw 
accused, carbine in hand, about a yard inside the door (R ,38, 40). He 
didn't see accused fire or pointing rifle at anybody, and he didn1t see 
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deceased at the time, lfas not looking at deceased or talking to him at 
the time accused entered (R 39., 61). He didn't hear anybody say anything 
llhen the shooting started or before; he heard the shot and got under the 
bed; he didn't count the shots - "It was pretty rapid" (R 40, 41). 
1'1hen the shooting was over he saw deceaaed•s body on the noor "after I 
came out from under the bed" (R 38., .39). 

4. Evidence for the Defenses Sergeant Thomas J. Brown., ,3rd Platoon, . 
369th Quartermaster Laundry Company., was in the supply room on the night 
of 6 January. About ten o'clock acclllled came in the supply room to repay
some money to Sergeant Stoner; while accused was there the deceased came 
in (R 44, 45); accused had on shower slippers and was not dressed for out
doors; deceased said nothing to accused. (R 45) and when deceased entered 
the accused "le.t't by going around a display- case w have in the supply 
room and I don•t believe Pace saw him, because Green was standing behind 
me. In fact, I didn't know Green had left., because I turned around to 
say something to him and he was gone" (R 46). Earlier in the afternoon 
deceased came into the supply room to borrow some money from the witness; 
deceased said he had been losing heavily aoo., when the witness refused to 
make the loan, deceased "said he had to get some money somewhere because 
he was tired of thos f.sii} SOBs winning his money and leaving the game" 
(R 45). Deceased also said., "I have a few yen left and the next son-of-a
bitch who wins money and leaves I 1m going to kill him";·this was about 1630 
hours. Brown did not tell accused nor anybody 11hat deceased had said 
(R 46). 

Private Robert B. Singletary was recalled as a defense witness and 
again testified deceased tried to hit accused with the brick and chased 
him around the stove; that this was about eleven o'clock., and that the 
shooting was about ten minutes thereafter; but he could be mistaken about 
the time because he had no watch (R 47, 48). 

Recalled by' the detense., Sergeant Jonathan Beard testified., with refer
ence to the fight, ttWhen I looked over Private Pace had gone around the 
table and Sergeant Green ns lying across the footlocker"; that Corporal 
Taylor got between them and deceased pushed.them back and grabbed the brick 
and started toward accused., and accused ran baretooted out ot the room 
(R 49); he doesn't remember if' accused had on the shower slippers he had 
been W8aring during the game; that Corporal Taylor was trying to hold de
ceased; that this was about 9,15 or 9:20 and the shooting took place 
around eleven o'clock or shortl:y theNa.tterJ that the witness was afraid·· 
ot deceased who was a big.man (R SO); and that he saw Corporal Jackson 
leave the room atter accused came back to get his shoes (R 51). 

T/S Heney J. Waahington., of the same organization., lived in the same 
room With deceased and accused (R 23). On the night 1n quesUon "around .a, 
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I guess" this witness ,as "coming 1n the door o:t our barracks betwen the 
barracks and the showers", saw accused and asked him what was the matter 
with him; accused didn't answerJ it might have been later than eight 
o'clock - the witness had no watch (R 58, 59). Arter speaking to ac
cused the witness went into the barracks and was told about the i'ight;
"I asked them what was the.matter, they said Face had hit Sergeant Green 
and I i'igured that was ,mat the trouble was with him out there with his 
throat"• Deceased was putting on his shoes "figuring to go somellhere". 
The witness lett and nnt out.aide, again saw accused and again asked 
him what was the matter; accused did not anS1'8r. The witness returned to 
the barracks llhen he heard the shots. He had no conversation w1th the 
accused other than to ask him what was the matter (R 59, 60). 

Lieutenant Willard c. Shelton, the oomnanding oi':ticer of accused and 
deceased, was recalled as a defense witness. He testi:tied that accused 
had been in the organization suteen months; his e:tticiency as a soldier 
was between excellent and superior; his character was good, •one ot those 
umisual personalities"; he had a "perfect" reputation with respect to 
temperament and veracitY' (R 42); accused's character is one of the best in 
the platoon; he has the best general reputation of any man in the organi
zation, the most congenial personality not only in the platoon but in the 
entire compaey; he never had a fight nor an argument (R 43). The company 
camnander further testified that the deceased was a bully", "a fellow-'Wb.o
lmew-all-the-ansnrs type"; he had had one or two fights and had received 
extra duty therefor; he had a reputation for temper and violent action 
(R 43). Deceased had also been in the organization sixteen months. In 
civilian life deceased was a boxer., sparring partner and trainer of fighters; 
he had been reduced from the grade of corporal by the witness (R 44). The 
witness reiterated in part his former testimony regarding the condition of 
the accused when he arrived at the witness' quarters; "••• he seemed like 
ha was a combination of suffering from shock, tense, scared and hurt. Just 
'Which was which at the time I do·not know. At the time Green seemed ·to have 
pretty good control ever his faculties and I didn't want to get him mon 
panicy than he was. I just eaid.1 ' Sit d01m'"; that "GNen doesn't have a 
strong voice but that night ht was talking in a sort of whisper ••• he was 
coughing and whispering". 'lhe llitness affirmed his earlier uistimoey 
that accused told him that saneone had told accused that deceased had a 
pistol ( R43). 

The accused elected to testity Ullder oath in his own behalf. In an 
earlier poker game in the afternoon, 1n llhieh.accused lost sane money, 
deceased told accused that he was going to kill the next man that won his 
mon11 and quit (R 52). · 
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"A. About 6 o'clock 118 started playing poker. At the start 
of the game there was three or four of us. Later Greathouse 

. joined the game _and so did Sergeant Beard. We played 1.mtil 
about 9 o'clock and I had 1700 yen when I came in the game 
and I got broke. I borrowed some money from Sergeant Beard, 
the Supply Sergeant and a Tee Sergeant in the compaey-. 
Later on during the game Sergeant Beard quit!_. That left 
four of' us in the game. Later on Corporal Dougherty quit. 
He had won about 1500 or l 700 yen. Dougherty came back in 
but he didn't put llhat he had l'l'On on the table. He just 
put part of it on the table and played for table stakes. 
We played a little while longer and Corporal Greathouse 
quit. I had won some money. That left three of' us in the 
game 1 Corporal Dougherty, Private Pace and icy-self. I had 
about .)00 yen in front of' me at that time of the money I 
had lost and borrolf8d. Private Pace 1 I guess, had 250. 
Private Dougher-cy put about 200 on the table as table 
stakes. I won the last pot which made me winners in front 
of me close to 6oo yen. Private Pace lost about 600 yen on 
that same pot. Corporal Dougherty quit and said be wasn't 
going to play an::, more. I had lost about 400 or so yen so 

. I said I was going to quit. He said 'You quit?• I said 
1No sense my playing, I can't get my money back.' He said 
I bet you this 50 yen I can beat your ass. I said 1I don't 
want to fight. 1 He said 1Didn • t I tell you I was going to 
kill the next one of you boys that quit.' He came around 
the table and hit me alongside of the throat and lmocked me 
across the bed on a footlocker. For a minute I was stunned 
and didn• t lmow what to do. The boys tried to hold him and 
he was by ~e stove and had the liton between me. He broke 
lose from the boys and grabbed this brick !rom the oil heater. 
He .followed me and I nnt around and out the door. I didn't 
have no shoes on and my feet were cold. I slipped in and 
nnt into the supp]3 room. When I went into the supply room, 
there 1s·a large rack and they have these shelves of clothes. 
I ns standing direct];y behind the rack. I just paid Sergeant 
~toner his 200 yens that I borrowed !rom ~. There was a 
steel door and llhen you open it squeaks. I heard the door 
squeak and looked througp the crack and so Private Pace come 
in. I passed through the quarters and got my shoes, jacket 
and hat. I didn't know it he was going to follow me or not. 
I looked an::l saw he was putting his coat and hat on. I 
didn't lmow where he was going so I nnt inside this old . 
building. Pretty soon I heard this front door open and I 
jumped behind the door out of sight. I heard footsteps so 
I nnt into the shower room. In the meantime I had vomited 
because he had hit my throat. I went into the shoin,rroom 
and stayed about 15 minutes or a halt hour. Three or .four of 
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the boys wre in the showerroom. I decided I couldn't stay 
there all night. I thought maybe Pace would have cooled o!f 
by the time I want into the billet. Just as I cane out !rom 
the door one or the boys said what ·was the matter because I 
was coughing. I told him. it was where Pace had hit me. He 
said 11/hat you going to do?' I think it was Henry Washington. 
I said I'm going to talk to him and he said you better be careful be

, cause he got a gun. I looked into the windQ. and saw Pace standing 
by the stove and motioning with his hands. He wasn't smiling 
or anything. I went into the room and got the rifle. I wanted 
to talk to him but I was a.t'raid to go near him. , I had the rifle 
behind me just as I openg, the door private Pace was standing 
about half way as from here to the board (approximately 10 
feet). When he saw me he made this break and it seemed lllce 
he was going for a pistol. I felt sure he was going to kill 
me because he said he was going to kill me. I snapped the 
rifle around and started shooting. I don I t know hO'fl' many tjmes 
I shot but I shot until somebody said •Don't shoot any more.' 
I told someone, I don't lcnO'l'l' who, to get the ambulance. I 
laid the rifle somewhere in the rec hall and told Sergeant•••• 
I was going to Lt Shelton's quarters. He told me to sit down 
and tell him what had happened and where I got the gun. I sat 
do1VI1 and tried to tell him the best I could what had happened. 

"Q. At the time or the fight in the room did Pace threaten to 
kill you then? · 

I 

"A. Yes, sir, he said 'I told you I was going to kill the next 
son of a bitch that 1ron '1113' money and quit.' He said, 1Itm 
going to kill you.•, before he picked the brick up. Before he 
picked the brick up he pointed and said, •I was going to kill 
you.' 

"Q. Were·you afraid-of him? 

"A. Yes, sir•. 

"Q. Did you think he was big enough and strong enough to carey 
out his threat? 


"A. Yes, sir. 


"Q. Did he hit you with the brick? 


"A. No, sir~ I.kept walking around the stove and as he moved 

to hit me, he had the brick in both his hands over his head. I 


. kept dodging and ducking. I dropped 'the shower shoes off• 
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"Q. Vhat did you think af'ter you saw him come into the supply 

room? 


"A. I thought he was af'ter me. 


"Q. Then what did you do? 


"A. I went out and got m:, shoes and coat. 


"Q. Then what did you do? 


"A. I went into this building•. 


"Q. You went into the abandoned building? 


11A. Yes, sir. 


"Q. Did you think he followed you into the supp4" room? 


11 A. Yes, sir. 


"Q. Then what did you do? · 


"A. I peeked in the window and saw him get his hat and coat. 

"Q. Did you think he was coming at,ter you? 

11 A. Yes, sir. 

11Q. ·Did you think he was going to beat you up and kill you? 

"A. Yes, sir. 


"Q. Then you ran into the shonr room? 


"A. Yes, sir. 


"Q. Arter you came out of the shower room someone told you that 

Pace h,ad a pistol and was going to kill you? 


11Q. vilhat did you do af'ter someone told you Pace had a g,m? 

nA. I was sure he was going to kill me so I figured I better 
have some protection~ 

, I 

11Q. 'When you came through the door did you think Pace had a gl.Dl? 
\ ·! 

"A. Yes., sir. 
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11 Q. Did you think he was going to kill you? 

11 .A. Yes, sir. 

11Q. Will you describe what happened again at the time you entered 
the door? 

nA. I opened the door and before I could sa::, anything he saw me 
and I could tell by' looking at him that he was !ill mad and 
when he made the break it seemed like he was going after the 
pistol. I thought the same thing would happen· here but this time 
he had a pistol. I was afraid and all I could think of was to 
snap the carbina around and start ahootini" (R 52-54). 

Accused thinks it was about a half hour from the time deceased struck 
h1m until the shooting (R 55). 

11 Q. When did you take this carbine? 

11 .A. After the fellow told me I Be careful., because he's goini 
a.rter a pistol'., I wnt and got the carbine. 

"Q. Did you go to your co, Lt Shelton., during that time and tell 
him that Pace threatened to kill you? 

' I 

"A. No., air, I was so frightened; 

"Q• You were frightened but you wnt and got the carbine and 
ammunition? 

ttA. Yes, sir., but I knew that Pace waa in so much trouble that 
he might have decided to !in,!ih the job. I didn't report to any
one in the company because the sergeants and everyone was afraid 
or him" (R 55, 56). 

Accused did not see deceased actually have a pistol. He believes that 
Henry Washington told him about the pistolt either llhile he was·1n the 
shower room or as he was coming out { R 56). . 

"Q. 'What did 
' 

you say the name or the man was that told you 
·,·' abbu-~e pistol? 

"A. Sir, I was excited at the time but I think it was Henry 
Washiniton. 

"Q. "Where nre you when you ware told about the pistol? 
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"A. Sir, I'm not quite sure whether it was coming out of' 
the shower room or 'While I was standing in it. 

"Q. You say the deceased threatened in the afternoon to kill 
anybody who took his money in the game? 

11 A. Yes, sir. 

"Q. That game stopped didn't it? 

"A. Yes, sir. 

11Q. And you want on and played on again? 

"A. Yes, sir. 

"Q. Were you afraid of' hll1 then? 

"A. Yes, sir. 

11 Q. Yet you played again with him? 

"A. Sir, some o:r us boys started a game and Pace wanted to play 
and we couldn't stop him from playing" (R 56). . 

Accused was fifteen to eighteen f'eet away .t'rom deceased when he fired. 
Deceased made a break, using his right hand "something like that" (demon
strating); accused did not see deceased take anything .t'rom his pocket; 
"I didn't havs a .chance to look around when he made a break''• He did 
not tell anyone that deceased had threatened his lite - "Sir, the boys 
heard him, they heard the argument" ( R 5?). 

5. All the evidence, in the chronological sequence or the events, 
may be. summarized as follows: During the afternoon preceding the night 
or the homicide the accused and the deceased and others had engaged in a 
poker game, during llhich deceased lost some money and there told the ac
cused that he was going to kill the next man who won his money and quit. 
In the supply room thereafter, deceased stated he had been losing, tried 
to borrow some money, and said 11he was tired or those SOBs wimling his 
money and leaving the game" and that 11 the next son-of'-a-bitch 'Who wins 
mone7 and leaves I •m going to kill him". That evening the accused and 
ot.her soldiers ware playing poker in the room in llhich·tlie accused, the 
deceased and several others nre billeted. Accused and some of the others 
started 1he game and deceased wanted to play and entered the game. One by' 
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one the players dropped out of the game until only the accused and the 
deceased remained. Accused had lost money in the game, and announced that; 
he too ns going to quit. At this point, llhich ,raa about 9:00 p.m., 
while accused ns still sitting at the poker table and after he had told 
deceased that he (accused) had lost money in the game, the deceased N
minded accused of and Npeated hi8 threat to "kill the next son-of'-a
bitch that wins 1II1' money and quits•; deceased then struck accused on 
the £ace or neck with his fist and knocked accused about five feet and 
accused fell across a footlocker. Accused then endeavored to get away. 
Deceased reiterated his statements about being tired of ",-au fellows 
winning '1113' money and quitting" and being "tired of yQu fellon interfer
ing withme11 ; some of the other soldiers present tried to hold deceased 
but he·broke awa:, from them, grabbed a brick and started toward accused, 

. who then fied barefooted from the room. About fifteen minutes later the 
accused went back into the room to get his shoes because his feet wre 
cold.· Accused then went into the supply room to repay eome money bor
rowed from a Sergeant Stoner.; accused had on shonr slippers and was not 
dressed for outdoors; 1fh1le there the deceased entered the supply room and 
accused left and went outside by going unnoticed around a display case 
or large clothes shelves. On the outside again, accused looked through 
the window of their room am. sa,r deceased putting on his hat and coat. 
Accused then went into a wrecked building, and, upon hearing a door open 
and footsteps, then left that building and went to the ·latrine or shonr 
room, 'Where he remained between .titteen minutes and halt an hour. 

A short time after accused ftnt into the room to get his shoes and 
left,· sergeant Beard inquired whether anyone was hungr;y. Deceased stated 
that he was, and Beard and deceased left the room and ...nt to the ration 
dump "instead or the mess hall", ·and returned after fifteen or twenty 
minutes. It is sh011n by' Beard's testimocy that whsn he and deceased 
started out they W9N going to go to the mess hall, because the 3224th 
Service Compaey was near the mess ball and the deceased ns going over to 
that organization to get a pistol .trom a budey who was a member thereof, 
"because he was tired of putting up with the .tooll!hness of the guys in 
the 369th". Beard did not communicate to anyone that deceased had talked 
about getting a pistol. 

AJJ accused was leaving the shower room, or nearby, he met Technician 
Filth Grade Heney Washington. Accused· testified that om of the boys, 
11I think it was Henry Washington", asked him what was the matter "because 
I n.s coughing"; that he told Washington "it was 'Where Pace had hit me"; 
that Washington then asked 'What he was going to do, to 'Which accused re

. plied that ·he was going to talk to deceased; and·tlBt Washington wamed 
"you better be careful because he got a gun", or "be careful because he's 
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going ai'ter a pistol". The com:nanding officer o.f accused and deceased, 
testifyi.ng as a prosecution witness, stated that when accused came to 
his quarters inmediately- after the shooting accused said that he nnt 
into the building after deceased left and someone told him deceased had 
gone to get a gun .trom a .friend "in the 3244th Service Company". 
Technician Filth Grade Henry J. Washington, lfh.o lived in the same 
room, testified .for the defense that he saw accused between the barracks 
and the showers, asked him what was the matter, and that accused didn't 
answar; that he went -into the barracks md was told about deceased hit 
ting accused, and "I figured that was lfh.at the trouble was with him out· 
there with his throat"; that deceased was then putting on his shoes 
".figuring to go somewhere"; that he ( Washington) wnt outside, again 
saw accused, again asked him what was the matter and accused did not 

· answer; and that he had no other conversation with accused, and did not 
return to the barracks until he heard the shots. 

Arter talking with Technician Fifth Grade Henry Washington, ac
cused still wanted to talk to deceased but was afraid to go near him. 
He told his commanding officer immediately a.tter the shooting that he 
had wanted to make up with deceased if possible. Fran the outside he 
looked through :the w:l.nd01r of his and deceased's room and saw deceased. 
Having been told that deceased had a gun, "I was sure he was.going to 
kill me so I .figured I better have some protection". Accused "knew that 
Pace was in so much trouble that he might have decided to finish the 
job". He 'W8nt into Sergeant Clarence L. Washington I s room and procured 
the latter•s carbine and loaded it. He entered his and deceased1s room, 
holding the carbine behind him. Deceased was standing in the room near 
the stove, some fifteen .feet from the door. In his statement to his 
commanding officer accused said that "When he entered he called deceased's 
name. No one present heard any statement either by accused or deceased 
at that time. No one present, except accused, was looking at deceased. 
At the trial accused testified "I opened the door and before I could say 
anything he saw me and I could tell by looking at him that he was (s)till 
mad and ,men he made the break it seemed lika ha was going after the 
pistol. I thought the same thing would happen here but this time he had 
a pistol. I was afraid and all I could think of was to snap the carbine 
around and start shooting". Deceased "made the break" with his right 
hand. In the statement which accused made to his commanding officer 
immediately after the shooting, related by the COtllllanding officer as a. 
prosecution.witness, accused said that deceased "made some kind of break" 
and that accused "didn't kn01r if the break was toward him or away from 
him but when that happened he brought the carbine from behind him and 
fired".. Accused fired several shots, probably five, of 'Which the last 
two are fired in the direction of deceased 1s body after he fell to the 
floor. Only two shots struck deceased, one abovs the right gye and the 
other below the left eye. At the time of the shooting accused was 
approximately hali'-lf'&Y' between the door and the deceased. After the 
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shooting accused asked Sergeant Beard t.o go atter the com.anding offi 
cer and see about an ambulance, laid the gun do,m in the recNation 

· hall, and went to the commanding officer's quarters. 'l'he ex.act time 
of the shooting is not satisfactorily shcmn. Sergeant Beard testified 
that it occurred about ten o'clock and was about on hour and ten 
minutes after accused came into the room. to get his shoesJ h0199Ver, he 
later testitied that the shooting was about eleven 'clock or shortly 
thereatter. Beard also testified that the .first a tercation in which 

. deceased struck accused was between 9:00 and 9:20 p m. Another witness 
placed this occurrence at about lltOO and the shoot at about lltlO. 
Accused wnt to his commanding officer's quarters a out ll:30. Accused's 
test,imoey was that he believed it 1l'U about a half hour from the time ha 
was hit by deceased 1.mtil the shooting. All of the evidence indicates 
that approximately one hour elapsed between the altercation am the homi
cide. 

6. Mtlrder is the unl&wtul k1JJ1ng of a human being with malice afore
thought, without legal justification or exc,1se. The malice may exist at 
the time the act is committed and mq consist of knowledge that the act which 
causes death will probably cause death or grievous bodily harm (par. 148!, 
:MCll, 1928, PP• 162-164). The law presumes malice where a deadly weapon 
is used in a manner likely to and does in fact cause death, and an intent 
to kill may be inferred f:rom an act of accused which manifests a reckless 
disregard for h'IJDAU life. 

We aN not met here with any question as to 11hether accused killed the 
deceased. That fact is admitted. Our concern is with the element of 
malice aforethought, essential to the offense of murder. "1ls.lice in law 
does not necessari~ mean hate, ill will or malevolence, but consists 
in any unlawi\11 act; wilfully-done, without juat excuse or legal occasion, 
to the injur;y of' another person" ('Wharton•s Criminal. Law, 12th Ed., Sec. 146). 
"llalloe is presumed frcm a deliberate unlawtul act against another person, 
of such charact@r as to show an abandoned and malignant disposition, as 

. when an injU1"1 is caused by violence" (Ib., Sec. 148). It is inferred 
from all the facts of the case, aa a presumption of tact (Ib. Secs. 159, 
4:38, 439). Malice afoNthought imports premeditation (~v. Me, 164 
u.s. 492, 41 L. Ed. S28, 17 s. Ct. 1S4). "Premeditation and deliberation, 

as an element of murder, consiat in the exercise ot the judgment in 

nighing and conaidering and forming and detem1n1ng the intent or design 

to kill. In this connection the word 'premeditation• means simply enter

tainment by the mind ot an intent or dHign to kill" J s.nd, being eetab

lished, the length ot time it existed is immaterial - the homicide will 

be murder (Wharton's Criminal Law, 32th Ed., Sec. 420). "It involves a 

prior intention to do the act in question. It is not necessary, howaver, 
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that this int.ention should have been con·ceived for any particular period 

of time. It is as much premeditation, if' it·entered into the mind of 

the guilty agent a moment before the act, as if it entered t.en years 

before" (lb., Sec. 507). . · . 


There is no reasonable doubt in our minds• nor do n believw the 
court entertained any, that the accused did acquire information that· the 
deceased had announced or stated, before leaving the room following his 
assault upon accused• that he was going to the 3224th Service Company to 
procure a pistol from a friend. The evidence clearly establishes the 
use of such talk by the deceased. Technician Fifth Grade Henry J. 
Washington talked to accused near ilhe sho1'8rs after going into ·. the room 
of deceased and accused and learning there of the earlier encounter and 
a!ter there hearing the deceasad "figuring to go sanellbeN11 ~ Washington 
testified that when he saw accused outside the first time accused made 
no response to his inquir;y as to what was the matt.er; but he also testified 
that after going inside and lsarning that deceased had hit.accused, 11I 
figured that was what the trouble was out there ~ b1! throat"• 1fbi.ch is 
not consistent w1th silence by the accused during that first meeting•. · 
.And Washington testified that when he went back outside and saw accused 
after deceased was "figuring to go somewhere", he did not say more than. 
to ask accused again what !!!. l!h!, matter, notwithstanding, by his own 
testimony, he then knew llhat was the matter with accused. It is aigni
ficant upon this point also that Washington s~d away from the b&ITacks 
until he heard the shooting. Immediately after the shooting accused, in 
the first statement he made to anyone, told his commanding officer that 
saneone told him daceased had gone to get a gun from a friend in the .. 
3244th Service Company; and in his own testimony accused said he believed 
it was Henry Washington llho told him so. But even though accused did 
know o:r this acticn and that statement of purpose by" the deceased, that 
fact is not one which can be urged to support accused•s cont.ention that 
he acted in self-defense, in view of the other circumstances disclosed by 
the record. 

• When and how did accused procure and load the carbine? After the' 
shooting accused told his COllllllanding offic•r that when someone told him 
deceased had gone for a gun, he 119nt into Sergeant Washington's (Clarence 
L.) room 'While the latter was asleep, took "particular care" not to 
awaken him, got Washington's carbine, searched till he found ammunition 
in Washington's footlocker, went outside and loaded the gun, then 1n1nt 
to the washroom and stayed a ldrl.la, snd''eventual.ly" came back aod looked 
in the windOW' iind saw deceased standing 1n front or the stove. At the . 

· trial however accused testi.fied that a!ter he was told that deceased had 
gone to get a gun, he 11'8nt back and through the wind.OW' saw deceased · 
standing by the stove, and then W9nt and got the ritle. He also testified 
that "after the'tell01r told me 'be careful, because he's going after a 
pistol', I went and got the carbine", om1tting that in the meantime he had 
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looked through the window and seen deceased. 

What or the manner in which accused re-entered the room and the 
events which transpired there? His om testimoey- is that he entered 
holding the carbine behind him. He told his commanding officer that he 
called deceased by name. No other witness present heard that. In his 
testimony on the stand, accused stated that when he opened the door 
"before I could say anything he saw me ... and when he made the break ... 
all I could think of was to .snap the carbine around and start shoot
ing". He told his commanding officer after the shooting that he ?didn't 
know if' the break was toward him or away from him"• ·On the stand he 
testified that deceased "made this break and it seemed like he was going 
:tor a pistol", using his right hand "something like that" {demonstrating). 

Accused's contention that he killed deceased in his ol'l?l sel.f'-de
:Cense must be viewed in the light of' the background and immediate events 
disclosed by the evidence. According to the evidence .the deceased had 
violently assaulted accused with his fist and had tried to strike him 
with a brick and chased him from the room, and several times threatened 
to kill accused. Accused believed that deceased had thereafter armed 
himself 111th a pistol. By his own testimony accused was afraid o.f' de

. 	ceased; "I was sure he was going to kill me • ••"; he "Imew that Pace 
was in so much trouble that he ,might have decided to finish the job"• 
Knowing all this, accused contends that, a:tter secretly arming himself 
by stealth and concealing the weapon behind him, he re-entered his and 
deceased's room as a peacemaker; that his mission was the peacetul one 
of undertaking a reconciliation. He himself obscures in doubt the ques
tion o:t whether deceased's "break" constituted a beginning or renewed 
violence upon him, and no witness present saw deceased make a:n.y "break". 
The alleged amiable intentions or the accused and whether in killing the 
deceased he acted reasonably in his own proper self-defense were matters 
for the detennination of the court within its province as the arbiter 
of the facts. The Board or Review is of the opinion that upon all the 
evidence the court was warranted in resolving these questions adversely 
to the accused. 

7. A letter and brief addresHd to the Secretary o:t War by civilian 
counsel retained by accused's family, as well as the able argument pre
sented to the Board by such counsel, have been carefully considered. 
Particular thought has been given to the argument to the effect that 
"accused's right-or self-defense is not forfeited by his seeking a meet
ing 'With deceased in a lawi'ul manner, not 'With the intention or provok"".' 
ing a difficulty but for a peaceable adjustment of the trouble - even 
though he goes armed" (citing Vincent v. State, ll2 S.E.120 ( Ga.), and 
Gray v. State, 55 Tex. Crim. App. 90, 1l.4 S.W. 635, 22 LRA {NS) 51.3). 
With this we agree; but, as already stated, this record cannot be said 
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to be without proof to support the evident finding of the court that 
accused's mission in re-entering the room was not a peaceable adjust
ment of the trouble. · 

Another point made in counsel's brief and oral argument concerns 
the failure of accused to report the trouble to his comnanding officer. 
It is argued: "He was on the spot. If he had to go to his commanding . 
officer to settle a barracks dispute, he branded himself' a poor noncom
missioned officer; he would have lost the confidence of his lieutenant . 
and the respect of the men. The logical thing for. him to do was exactly• 
what he did: to go in and talk with Pace to try to settle the di:t'fi 
culty". Again, it is 11811 to remember that accused said he was sure de
ceased was going to kill him and lmew that he might have decided to 
finish the job. The law is wall settled& · 

"A man who believes his life is in danger, but whose 
rights are not as yet attacked, ought, if he have access to a 
tribunal clothed with the ordinary powers of a justice of the 
peace, to apply to such tribunal to interpose. If he have 
ground enough to excuse him in killing the person from whom he 
believes himself in danger, he has ground enough to have that 
person bound ·over to keep the peace, or.committed in default of 
bail. And whenever this process can be applied, the endangered 
party is not excused in taking the law into his own hands and 
proceeding to attack his expected assailant. He cannot himsel.t 
seize on his antagonist in advance of the att$ck he tears; and 
if he wishes thus to anticipate the attack, he must resort to 
the law. Where the conflict can be avoided, the law must be 
relied on for redress" (Wharton's Criminal Law, 12th Ed•, Sec. 
618 and cases cited). , 

Here, accused's company commander had authority as such to arrest and con
fine the deceased for the prior assault am battery upon the accused, and 
to initiate court-martial proceedings against him for that oftense, had 
accused reported the matter to him. Also, the accused himself, being a 
person subject to military law, could have preferred charges against the 
deceased for the assault and battery. Either course, promptly taken, ob
viously would have averted the fatal encounter. As between "losing face··• 
and homicide, a person in the military service cannot lightly or with. 
impunity elect the latter alternative• 

• s. The charge sheet sholl'8 that the accused is tnnty-two years old, 
and was ~ucted at Richmond, V:irginia, on 13 October 1943. According 
to his conmanding officer he has been an exemplary and outstanding soldier 
in every wa:f• 
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9. The court was legally', constituted and had jurisdiction ot the 
person and 1he subject matter. No errors injuriously' atteeting the sub
stantial rights or the accused. were committed during the trial. In the. 
opinion ot the Board or Review the record ot trial is legally' suffi 
cient to sustain the findings o! guilty and the sentence, and to war
rant confirmation thereof. A sentence or death or lite 1:mprisonment is 
mandatory upon conviction ot violation or Article o~ War 92. 

~. Joop.Mw~.to·4 ~... ,Judge Mwcato 

.Jid-1 £ Uc,,~ , Judge Advo~te 
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JAGQ - C~ 313497 1st Ind 

SEP 2 3 1948 . WD JAGO., Washington 25., D. C. 

TO: The Under SecretarJ of :·far. 

1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the,Board of Review in the case of 

Sergeant Augustus J. Green (33542160)., 369th Quartermaster Laundry 

Gompany., Nagoya, Honshu, Japan. 


2. Accused was found guilty of murder in violation of Article of 

War 92 and was sentenced to be hanged by the neck until dead. I concur 

in the opinion of the Board of Review that the record of trial is legally 

sufficient to support the findings of guilty and the sentence and to 

warrant confinnation of the sentence. 


In this case the accused killed another soldier. Deceased was a large 
man who had been a professional boxing trainer. He was quarrelsome and 
had the reputation of being a bully. During the afternoon pt'eceding the· 
night of the homicide the accused and the deceased and others had engaged 
in a poker game., during which deceased lost some money and there told the 
accused that he was going to kill the next man 'Who won his money and quit• 

. That evening the accused and other soldiers were playing poker in the room 
in which the accused., the deceased and several others were billeted. Ac
cused and some of the others started the game and deceasea·wanted to 
play and entered the game. One by one the players dropped out or' the game 
until only the accused and the deceased remained. Accused had lost money 
in the game, and announced that he too was going to quit. At this point, · 
which was about 9:00 p.m• ., while accused was still sitting at the poker 
table and after he had told deceased that he (accused) had lost money in 
the game, the deceased reminded accused of and repeated his threat to 
"kill the next son-of-a-bitch that wins my money and quits"; deceased then 
struck accused on the face or neck with his fist and knocked accused about 
five feet and accused fell across a footlocker. Accused th~n endeavored 
to get away. Deceased reiterated his statements about being tired of "you 
fellows winning my money and quitting" and being "tired of you fellows inte~ 

'fering with me 11 ; some of the other soldiers present tried to hold deceased 
but he broke away from them, grabbed a brick and started toward accused, 
who then fied barefooted from the room. About fifteen minutes later"'the 
accused went back into the room to get his shoes. Accused then went. into 
the supply room·to repay some money borrowed from a Sergeant Stoner; ac
cused had on shower slippers and was not dressed for outdoors; while there 
th~ deceased. entered the supply room and accused left and went outside by · 
going.unnoticed around a display case or large clothes shelves. On the 
outside again, accused looked through the window of their room and saw de
ceased putting on his hat and coat. Accused then went into a wrecked 
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building, and, upon hearing a door open and footsteps, left that building 

and went to the latrine.or shower room, where he remained for fifteen 

minutes or half an hour. 


A short time after accused went into the room to get his shoes and 
left, a Sergeant Beard inquired 'Whether anyone was hungry. Deceased stated 
that he was, and Beard and deceased left the room and went to the ration 
dump "instead of the mess hall.," and returned after fifteen or twenty 
minutes. It is shown by Beard's testimony that 'When he and deceased 
started out they were going to go to the mess hall, because the 3224th Service 
Company was near the mess hall and the deceased was going over to that 
organization to get a pistol from a buddy 'Who was a member thereof., "because 
he was tired or putting up with the foolishness of the guys in the 369th." 
Beard did not communicate.to anyone that deceased had talked about getting 
a pistol. 

As accused was leaving the shower room., or nearby., he met Technician 

Fifth Grade Henry -:'fashington. Accused testified that one of the boys "I 


, think it was Henry Washington.," asked him what was the matter "because I 
was coughing"; that he told Washington "it was where Pace (deceased) had hit 
me"; that Washington then asked what he was going to do., to which accused 
replied that he was going to talk to deceased; and that Washington warned 
"you better be careful because he got a gun," or 11be careful because he's 
going after a pistol." The com.anding officer of accused and deceased., 
testifying as a prosecution witness., stated that llhen. accused came to his 
quarters immediately after the shooting accused said that he went into the 
building after deceased left and someone _told him deceased had gone to get 
a gun from a friend "in 'ijle 3244th Service Company." Technician Fifth 
Grade Henry J. Washington., who lived in the same room, testif;ted for the 
defense that he saw accused between the barracks and the showers., asked him 
llhat was the matter., and that accused did not answer; that he went into the 
barracks and was told about deceased hitting accused., and "I figured that 
was what the .trouble was with him out there with his throat"; that dece.ased 
was then putting on his shoes "figuring to go somewhere"; that he (Washington) 
nnt outside., again saw accused, again asked him what was the matter and ac
cused did not answer; and that he had no other conversation with accused., and 
did not return to the barracks until he heard the shots. 

After. talking with Technici~ Fifth Grade Henry Washington., accused 
.still wanted to talk to deceased but was afraid to go near him. He told his 
commanding officer immediately after the shooting that he had wanted to 
make up with deceased if possible. From the outside he looked through the 
window or his and deceased's room and saw deceased. Having been told that 
deceased had a gun, "I was sure he was going to kill me so I figured I 
better have some protection." · Accused "knew that Pace (deceased) was in so 
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much trouble that he might have decided to finish the job." He went into 

Sergeant Clarence L. Washington's room, taking particular care not to 

awaken him, and procured the latter's carbine and loaded it. He entered 

his and deceased1s room, holding the carbine behind him. Deceased was 


. standing in the room near the stove., some fifteen feet from the door.• In 
his statement to his cormnanding officer accused said that when he entered 
he called deceased's name. No one present heard any statement either by 
accused or deceased at that time. No one present., except accused., was 
looking at deceased. At the trial accused testified., "I opened th~ door 
and before I could say anything he saw me and I could tell by looking at 
him that he was (s)till mad and when he made the break it seemed like he 
was going after the pistol. I thought the same thing would happen here but 
this time he had a pistol. I was afraid and all I could think of was to 
snap the carbine around and start shooting." In the statement which ac
cused made to his conmanding officer immediately after the shooting., re
lated by the commanding officer as a prosecution 191.tness., accused said 
that deceased "made some kind of break" and that accused "didn't know it 
the bre'ak was toward him or away from him but when that happened he brought 
the carbine from behind him and fired." Accused fired several shots., 
probably five., of which the last two were fired in the direction ot de
ceased1s body after he fell to the floor. Only two shots struck deceased, 
one above the right eye and the other below the left eye. At the time of 
the shooting accused was approximately half-way between the door and the 
deceased. After the shooting accused asked Sergeant Beard to go after the 
commanding officer and see about an ambulance, laid the gun down in the · 
recreation hall., and mmt to the comnanding officer's quarters. The exact 
time of the shooting is not satisfactorily shollll. All of the evidence 
indicates that approximately one hour elapsed between the altercation and 
the homicide. 

3. The accused is a young colored soldier; 22 years o! age, inducted 
at Richmond., Virginia, on 13 October 1943. According to his comnanding 
officer he has been an exemplary and outstanding soldier in every way. 
The conunanding officer testified that accused's efficiency as a soldier 
was between excellent and superior; that his character was good., "one of 
those unusual personalities"; that he had a "perfect" reputation with 
respect to temperament and veracity; that he has the best gene·.ral reputation 
of any man in the organization, the most congenial persortality not only in 
the platoon but in the entire company; and that he never had a fight nor 
an argument. The commanding officer also testified that the deceased was 
a bully., 11a fellow-who-knew-all-the;..answers type," who had had one or two 
fights and had a reputation for temper and viqlent ac.tion. Testimonials 
to accused's splendid charac:t;er were submitted by five fellow soldiers of. 
his organization and were forwarded with the record of trial. 

4. Mr. Charles H. Houston., Washington attorney retained by accused I s 
. family., has submitted a brief for the accused and appeared personally before 
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the Board of Review. Accused I s b1·other and J:Lr. James c. Evans., 
Assistant Civilian Aid to_ the Secretary of War., also appeared before 
the Board. The accused's commanding officer., now separated from the 
service., has addressed a "Letter of Clemency" to the President. I 
recommend that the sentence be confinned but in vie,., of all the cir 
cumstances and the previous exceptionally good conduct and record ot 
the accused., recommend it be commuted to dishonorable discharge., total 
forfeitures., and confinement at hard labor for twenty-five (25) years., 
and that the United States Penitentiary., McNeil Island., Washington., be 
designated as the place of confinement. 

$. Inclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action and a form of Executive· 
action designed to carry into effect the foregoing recommendation., should 
such action meet with approval. 

4 Incls· THOMAS H. GREEN 
1 - Record of Trial Major, General 
2 - Ltr to Pres for sig USW The Judge Advocate General 
3 - Form of Action 
4 .;. Brief' submitted by Atty Houston 

.( o.c.K.o. 322, 28 October 1146 ). 
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WAR DEPARTlilE:lIT 
In the Of'fice of The Judge Advocate General 

Washington 25, D. O. 

AUG 1 ~ 1946 
JAGQ - CM .31.3 541 

UNITED STATES ~ FIRST SERVICE COMMAND 

v. ) Trial by G.C.M., convened at 
) Fort Devens, Massaehusetts, 

Captain CHARLES F. BAER ) 26 April 1946. Dismissal alld 
(0-.30.3586), QID, scu 1111, ) eon£inement for one (1) year. 
Prisoner or War Camp, ) 
Fort Devens, Massachusetts. ) 

OPINION or the BOARD OF REVIEW 
WURFEL, 

\ 
OLIVER and LnDONNELL, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the offieer named above and submits this, its opinion, to The Judge 
.Advoeate General. · 

2. The accused was tried upon the following Cbe.rges and Specifica
tions a · 

CHARGE I& Violation· of the 61st Article of War. 

Specification: In that Captain Charles F. Baer, Prisoner of War 
Camp,_SCU 1111, Fort Devens, Massaehusetts'did, without proper 
leave, absent himself' from his organization at said Fort · 
Devens, from about 26 Mareh 1946, UAtil apprehended and re- ~.. 
turned to the control or the military authorities in Boston, 
Massachusetts, on or-about 6 .April 1946. · ' 

CHARGE II1 Violation of the 96th .Article or War. 

Specification 1: In that Captain Charles F •. Beer, Prisoner of
War Camp, SCU 1111, Fort Devens, Massachusetts, having beeome 
indebted to various creditor, in the amounts listed below, and 
having failed without due cause to liquidate said illdebtedness, 
and having about 18 Deeember 1945 prolllised in writing said 
creditors that he would pay said debts in certain installments 
payable on or ebout the first day of each :month, of which in
stallmeDte the amounts below listed after the D&liles of said 
creditors were payable on or about 1 April 1946, did, without 
due cause, on·or about said l April 1946, dishonorably fail to 
keep said promise. 



(lJOl 

Name and Address of Creditor Total Amount Amount Due 
of Debt ! AQril ~6 

Installment Loan & Finance $ 991.44 $ 88.46 
Co., Boston, Mass. 

B1tnk of Commerce & Savings, 105.00 30.00 
Washington, D. C. 

Lenders, Inc., Arlington, Va. 105.00 29.59 
Worcester County Trust Co., .150.00 35.00 

Fitchburg, Mass. 
W. H.Hofheimer,Ine., Norfolk, -ill.t.2!L J5.oo 

Va. $1508.94 $218.05 

Specification 2, In that Captain Charles F. Baer, Prisoner ot 
War Camp, SOU 1111, Fort Devens, Massachusetts, did, at 
Leominster, ruassachusetts, on or about 20 March 1946, with 
intent to defraud, wrongfully and unlawfully make and utter 

· to Wonder Bar Cafe, Inc., a certain check in words and 
figures as follows, to wits 

The Liberty National Bank, Washington, D.C. - 20 Ii.arch 1946 
Pay to the Order of. Cash $ 25,00 
Twenty-five--------------------00/100 Dollars 

/a/Charles F. Baer, Capt., QM} 
0-303586 

and by means thereof, did fraudulently obtain from said Wonder 
Bar .care, Inc. $25.00, he, the said Captain Charles F. Baer, 
then well knowing that be did rot have and not intending that he 
should have any aceotmt in The Liberty National Bank for the 
payment of said cheek. "- · . 

Since Specifications 3 to 11, inclusive, to Charge II are couched.in iden
tical language to that of Specification 2, except as to the differences 
tabulated below, thelf are not .here repeated in full. 

Specification Date of Cheek Uttered to and Iooney Am;unt 
_Q£t~ined rr2m 

3 21 Niar~h 1946 Wonder Bar. Cafe, Ine. $25.00 
3 21 March 1946 Wonder Bar Cate, Inc. 25.00 
4 26 Nov. 1945 Lincoln Hotel, Ine.~ 30.00 
5 26 March 1946 Greater Boston Soldiers 25.00 

& Sailors Commit~e 
6 2.7 March 1946 • • • 50.00 
7 28 March 1946 • • • 50.00 

It8 29 Llarch 1946 • • 50.00 
9 .30 March 1946 • • • 25.00 

fl10 30 March 1946 • • 50.00 
11 l April 1946 • • • 50.00 
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accused pleaded guilty to Charge I and its Specification, not guilty to 

Charge Il and to Specifications 2 to 11, inclusive, thereof, and guilty 

to Specification 1 of Charge II except the words 11without due cause" and 

11dishonarabfy", and. as to the excepted words not guilty, and was found 

guilty of all Charges and Specifications. No evidence of previous con

victions was introduced. Accused was sentenced to dismissal, total for

feitures and confinement at hard labor for one year. The reviewir.g au

thority approved the sentence and forwarded the record of trial for action 

under Article of War 48. 


3. Evidence for the Prosecution. Charge Ia Accused pleaded guilty 

to Charge I and its Specification (R 15). The record shows accused was 

transferred by First Service Command official orders from duty at the 

Separatio~ Center to duty at the Prisoner of War Camp both located at 

Fort Devens, Massachusetts, on 26 March 1946 (R 18, ·Pros•. Eic. 1). That 

accused went AWOL on 26 March 1946 and that this absence was terminated 

by his apprehension in Boston, Massachusetts, ·on 6 April 1946, is estab
lished by accused's stipulations (R 18, 19). · 


Charge II, Specification lJ Accused pleaded guilty to this Speci

fication except for the words 11without due cause" and 11dishonorabfy" 


, (R 15). In December 19h5 accused worked out a detailed schedule for pay
ment to his various creditors (R 20) of the sum of $1,901.90 to be com
pleted by 1 October 1946 (R 21, Pros. Eic. 3), and arranged with Major 
Hoar, his then·commanding officer, to supervise his finances and the pczy-
ment each month of the creditors as provided by the schedule. Al the pay
ments pursuant to this agreement were actualfy made by accused personalfy 
(R 22). It is stipulated this was done through 1 March 1946 and the total 
adjusted indebtedness of $1,508.94 reduced to $1,047.13 but that the in
stallzoonts due 1 Apr:il 1946 were not paid (R 39). After accused was trans
ferred from the Separation Center and went AWOL on 26 March 1946, Major 
Hoar notified· the creditors that accused was no longer a member of his 
organization and he could not handle his conmitments a:rry longer (R 20). 

Charge II, Specifications 2 and 31 Bartenders at the Wonder Bar, 
Ieomi.nster~ Massachusetts, identified Prosecution's Elchibit 4, a check 
for $25 dated 20 March 1946 (R 25), and Prosecution's Exhibits 5 and 6, 
two checks for $25 each, both dated 21 March 1946 (R 29), and stated that 
they cashed them in the bar for the accused, who was sober (R 26). Accused 
stipulated, that his account in the Liberty National Bank, Washington, D. c., 
was closed out before 26 November 1945 and was not reopened and that all 
checks set forth in Specifications 2 through 11 of Charge II were drawn on 
the Liberty National Bank, Washington, D. C., and were returned for the 
reason that the account was closed (R 38). Back in 1945 accused knew the 
account w;.as closed (R 63). 
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Charge II, Specificstion 4: Accused stipulated that if the owner 
or the Lincoln Hotel, Inc.,.Ayer, A:ti.ssachusetts, were present he would 
testify that Prosecution's Exhibit 7 (R 31), a check for $30 dated 26 
November 1945, was cas~ed by him for accused, returned marked •account 
closed" and that the same was made good through accused's commanding offi 
cer about 1 January 1946 (R 30, )1). 

Charge II, Specifications 5 to 11. inclusive s Accused stipulated 
that if present the proper tellers of the First National Bank of Boston 
would testify that as part-time employees of the u.s.o. and the Greater 
Boston Soldiers and Sailors Committee, Inc., they cashed for accused a $25 · 
eheck dated 26 March 1946, a $50 cheek dated 27 March 1946, a $50 check 
dated 28 March 1946, and a $50 check dated 29 March 1946 (R 37). Photo 
static copies of these four checks were introduced into evidence as Prose
cution's Exhibits 8, 9, 10 and 11, respectively, without objection by the 
accused (R 37). A part-time teller who was present testified that he cashed 
two checks for accused, both dated 30 March 1946, one for $25, the other 
for $50. These he identified by his initials IIFiffiU on the indorsement 
stamp (R 32) and they were admitted in evidence as Prosecution's Exhibits 
12 e.nd 13, respectively (R 37). This teller stated accused was not drunk 
when he cashed the checks (R 33). Accused stipulated that w.-E. Kleen, 
if' present, would testify that as a teller for the Greater Boston Soldiers 
and Sailors Committee, Inc., on 1 April 1946, he cashed a check for the ac
cused in the sum of i50 and that Prosecution's Exhibit 14 is a photostatic 
copy or that check (R 38). 

4. Evidence for the defense. Much of accused I s testimony concerned 
his fifteen yee.rs I service as an enlisted man (R 45) and four years I service 
as an officer. Regarding the charges, accused stated that after working 
hours he had nothing to do but walk the streets and he began. to drink and 
gamble (R 50). In November 1945 because of his indebtedness to creditors he 
was relieved from duty and informed he would be reclassified. He tendered 
his resignation and did no duty for two months but the resignation was not 
accepted•. -In March 1946 he began to worry about his work and in his mind 
everything was goin~ wrong (R 53). He was drinking heavily at this time to 
ease his mind (R 54) and settle his nerves (R 59). When he reported to his 
new assignment he thought.the quarters assigned to him were not adequate. 
About 22 laarch 1946 he left the post, went to Boston, continued drinking 
heavily and wrote checks so that he could keep on going (R 55). Accused ad
mitted cashing all the checks in question (R 56, 58) and that he knew in 
1945 the account was closed (R 6J). Accused has made all the checks good 
except those to the Wonder Bar and $5'0 of those cashed at the Greater Boston 
Soldiers and Sailors Committee (R 56). To the best of accused's knowledge 
at the time of trial his total indebtedness was $1,942 (R 56)~ The apparent· 
discrepancy between the stipulated indebtedness of $1,508.94 and the amount 
of $1,901.90 as shown in Prosecution's Exhibit J (R 21) is exple.ined by 
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accused's testimony that he owed "some more" which his commanding offi 
cer did not "put down" in. the composition (R 67) ~ Accused tei:tified as to. 
Specification l of Charge II, n I didn't p&y ·on Aprill, 1946, as I 
didn't draw my March pay check as I was absent from the Post" _(R 53) • 

. 5. Accused's guilt of Che.rge I and its Specification requires no dis
cussion~ As to Specification l of Charge II, the court prope~ly found 
that accused, by going absent without leave, getting drunk and thus not 
meeting his 1 April 1946 promised debt payments, did so dishonorably and 
without due cause. Under the circumstances this conduct by an officer 
was clearly of a nature to bring discredit upon the military service in 
violation of Article of War 96. In CM 256115, Krouse, 36 BR 229, 233, the 
rule is stated: 

"'Neglect on the part of an offi".ler to pay his debts 
promptly is not of itself sufficient grounds for charges against 
him. Where the nonpe.yrnent amounts to dishonorable conduct, be
cause accompanied by such circumstances as fraud, deceit, or 

. specific promises of payment, it may properly be deemed to con
stitute an offense 1 : Dig. Ops. JAG. 1912-1940, sec. 453 (14). 
The evidence for the prosecution supplements the accused's plea 
of guilty and tends to show that the.accused's failure to pay 
falls within the latter category. His numerous and·consistently 
broken promises and his issuance of a worthless check, when ·· , 
viewed in the light of his plea of guilty, provide an adequate 
foundation for the court's findings of guilty.• 

Accused's guilt of Specifications 2 toll, inclusive, of Charge II 
is amply established by the evidence • .lccused 1s admission that at the 
time he cashed all of these checks he knew that the account on which they 
were drawn was closed sustains the court's finding of an intent to de
fraud (CM 240347, Beserosky, 26 BR 33, 39). 

Subsequent restitution of the sums involved, even if completed, is no 
defense (CM 275648, Creighton, 48 BR 123). 

6. Accused is 43 years old, a high school graduate, end had two 
years of college. He is mnrried and has five children ranging in age from 
one to seventeen. His wife works and lives in Baltimore, Maryland. He 
was a bookkeeper and cashier for Swift and Company for three years and a 
salesman for Armour and Company for one year. He enlisted in the regular 
Army on 9 klarch 1927, continued to reenlist, was appointed staff sergeant 
on l August 1933, techninal sergeant l my 1937, master sergeant 10 Febru
ary 1941, accepted active duty as a second lieutenant, ~uartermaster Corps 
Reserve, 19 April 1942, was promoted to temporary first lieutenant on 
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2 November 1942 and to temporary captain on 17 December 194.3. His e:rti 
ciency reports as an officer, in chronological order, are "Excellent•, 
•superior•, "Very Satisfactory•, •satisfactory•, three "Very Satis
factory," •satisfactory•, two "Excellent•, 3.7 and 2.9. On 25 September 
1944 accused was reprimanded under Article ot War 104 tor being absent 
:without leave for three days. Accused is the subject of several letter• 
from civilians to The Adjutant General seeking collection or indebtedness. 
On 14 January 1946 accused's tendered resignation was not favorably con• 
sidered because court-martial charges ap.inst him were then under in
vestigation. Accused would like to resign his commission and.re~nlist 
as a master sergeant in permanent grade. · · · 

I 

7. The court was legally constituted and had jurisdiction of, the 
person and the. subject matter. No errors injuriously affecting the righta 
of the accused were committed during·the trial. For the reasons stated 
the Board of Review is of the opinion that the record or trial is legally 
sui'ticient to support the findings of guilty and the sentence, and to war
rant confirmation thereof. Dismissal is authorized upon conviotioD under 
Article of War 61 and un~er Ar:ticle or War 96• 

...,c~~~~~~~..L.:..G.~~~=----' Judge 'J.dvooi.te. 

--~i.....::~~.:;;aL.&...wz..:::si::::;i~.;..:::,...____, Judge J.dTOcate. 

-l.:z..!~~-1....!..J!:.:!:..tt:.£??~~-----' Judge ~dvoeate. 
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JAGQ - CM 313541 1st Ind 

WD JAGO, Washington 25, D. C • AUG 3 0 1946 

TO: The Under Secretary 0f War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Captain 

Charles F. Baer (0-303586), ~c, SCU llll, Prisoner of War Camp, 

Fort Devens, ~ssachusetts. 


2. Upon trial by general court-martial this officer pleaded 
guilty to being absent without leave for'a period of eleven days in 
violation of Article of War 61 and also, except for the words 
"without due cause" and 11dishonorably11 , to failing to keep his 
written promise to make installment payments to creditors due on 
1 April 1946, in violation of Article of War 96 (Specification 1, 
Charge II). He pleaded not guilty to ten separate Specifications of 
uttering eleven different checks against a closed bank account in the 
total sum of $405 (Specifications 2-11, Charbe II), in violation 
of Article of i"lar 96. He was found guilty of all Charges and 
Specifications. He was sentenced to dismissal, total forfeitures and 
confinement at hard labor for one year. The reviewing authority 
approved the sentence and forwarded the record of trial· for action 
under Articl~ of War 48 • 

J. A sumi;ary of the evidence may be found in the accompanying 
opinion of the Board of Review.· The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concui: 
in that opinion. 

The evidence shows that accused while stationed at Fort Devens, 
Vassachusetts, absented himself without leave from his station at the 
Prisoner of War Camp from·26 March 1946 until his apprehension in Boston, 
Massachusetts on 6 April 1946. At ths.t time accused was indebted in a 
sum in excess of $1500 which indebtedness he had'in December 1945 
promised in writing to pay to his creditors according to a detailed 
schedule on a monthly basis •. The payments due on 1 April 1946 amounted 

· .to ~218.05 and were not made by the accussd,.his explanation being 
that 11 I didn't pay on April 1, 1946, as I didn't draw my March check 
as I was absent from the Post.n In fact ·on l April 1946 the accused 
-was absent without leave. The accused cashed:.a series r;;f 11 ·checks 
all draV¢1 _on the Liberty Natio~l Bank of Washington, D., G.~ upon an 
account which had bee~ closed at a·date prior to :t,h~t.'of uttering 
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the earliest of these eleven checks., the accused knowing that the 

account had been so closed. The first of these checks vra.s qashed 

·26 November 1945 and all of the others during the period from 

20 March to 1 April 1946., inclusive. The total of these eleven 

checks amounted to ~405 and all were returned unpaid by reason of the 

fact that the account was closed. At the time of trial ,?125 worth of 

the checks had n·ot yet been mde good• 


4. Accused is 43 years old., a high school graduate., and had 

two years of college. He is married and has five children ranging 

in age from one to seventeen. His wife uorks and lives in Baltimore., 


· Maryland. He was a bookkeeper and cashier for Swift and Company for 

three years and a salesman for Armour and Company for one year. He 

enlisted in the regular Army on 9 !£arch 192:7., continued to reenlist., 


·Yias appointed staff sergeant on l August 1933, technical sergeant 
1 :t.:ay 1937., master sergeant 10 February 1941, accepted active duty as 
a second lieutenant., Quarter.naster Corps Reserve, 19 April 1942., was 
pra:noted to temporary first lieutenant on 2 November 1942 and to 
temporary captain on 17 December i943. His effictency reports as 
an officer., in chronological ·order, are "Excellent"., 11Superior11 ., 

"Very Satisfactory", 11Satisfactory 11 ., three 11Very Satisfactory," 
11Satisfactory11 ., two 11Excellent11 , 3.7 and 2.9. 0n·25 September 1944 
accused was reprimanded under Article of Tiar 104 for being absent without 
leave for three days. Accused is the subject of several letters from 
civilians to The Adjutant General seeking collection of indebtedness. 
On 14 January 1946 accused's tendered resignation was not favorably 
considered because court-martial charges against him were then under 

·investigation.· Accused would like to resign his commission and reenlist 
.as a master sergeant in P.ermanent grade. 

5. A letter on behalf of this accused and his family from his 

wife., Irene Baer, has been given consideration., also, a letter from 

accused dated 12 June 1946. 


6. I recom.~end that the sentence be confinned and carried- into 
execution and that a United States Discipl:inary Barracks be designated 
as the.place of confinement. 

7. Inclosed is a form of action designed to carry the above 

recomc1endation into effect, should such reconunendation meet with your 

approval~, 


THO:Ji..S H. GRS'...114·Incls 
1. Record of Trial Uajor General 
2. Form of action The Judge.Advccate General 
3. Ltr fr Irene Baer 
4. Ltr fr accused, ( o.c.M.o. z,o , 9 September 1946). 

12 June 46 
8 
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WAR DEPARTME'.NT . 
In the Office of The Judge Advocatb General (137) 

Washington 25, D. c • 

.JAGQ - CM 31:35,44· 	 JUN 2 8 1946 

UNITED STATES 	 ) HEADQUARTERS BASE SECTION 

} INDIA-IlJ'RM.A THEATER 


v. 	 ) Trial by G.C.M., convened at 
. } APO 465, 16 April 1946. Dis


Private ~ILt!E B. CARSON ) honorable discharge and con

(372482~1), attached unas-) finement £or seventeen (17)

signed 442nd Replacement } months. Disciplinary Barracks. 

Com~a.ey- •. ) 


HOLDIIIG by the BOARD OF REVIEW 
.. OLIVER, TREVETHAN and DAVIS, Judge Advocates 

r 

1. The Board of Review has examined the record or _trial or the soldier 
named above~ holds it legal.1.7 sufficient to support the findings of guilty• . . 

2. Accused was convicted, upon pleas of not guilty, of breach 0£ re
striction, carcyiJlg_a concealed weapon, escape from confinement, and absence 
without leave. He was sentenced to dishonorable discharge, total forfeitures, 
and confinement at hard labor for seventeen (17) months. The reviewing au
thority approved the sentence, withheld the order directing its execution,' 

, and forwarded the record or trial pursuant to Article of War 5o½. 
·3 •. The only question requiring consideration here is the legality of 

the sentence to confinement at hard labor. 'l'he •rable of Maximum Punishments 
(par. 104~, MCM, 1928) is_ applicable to the offenses of breach of restriction, 
carrying a ooncealed weapon, and escape from confinement, and authorizes a 
total maximum confinement at hard labor. for sixteen months for these three 
offenses; that is, one month for breach of restriction, three months for 
carrying a concealed weapon, and twelve months for escape. Inasmuch as the 
absence without leave was committed on 4 March 1946, and was not in occupied 
enemy territor;y, the Table of Maximum Punishments is likewise applicable to 
this offense (Executive Order 9883, 19 January 1946); but in the view we take 
of the matter, that fact has bearing upon the legality of the sentence ad
judged in this case only insofar as it illustrates the legal principle in
volved. 

4. The record establishes that the absence without leave was concurrent 
· with 	the escape from confinement. The accused escaped on 4 March 1946 end was 
absent without leave until 13 March 1946. The two offenses were but dif 
£erenil aspects of the same act. This principle was long ago firml.y established 
as the law (CM 188706, Buller (1929); CM 188765, Southard (1929); CM 188862, 
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Nelson (1929); CM 192.390, Crapo (19JO);CM 212634, Bergdoll (1940). In 
such circumstances the escape is but the means to an end, and that end is 
absence without leave or desertion. 

This requires us, however, to direct attention to another aspect of 
the problem. In the cases above cited the Military Justice Section held 
the record of trial legally sufficient to support the sentence, and then 
expressed the opinion that the accused should~ be given the maximum 
punishment for both offenses but only for the act in i~s most important 
aspect, cited paragraph SO~, MCM, 1928, and recommended appropriate partial 
remissions. In another such case (CM 185873, McGee (1929)) The Judge · 
Advocate General on 23 March 1929 addressed a memorandum to The Adjutant 
General in which it was stated that the record of trial was legally sufficient 
to support the sentence. 

An exhaustive search discloses only two instances in which a Board ot 
Review, in its capacity as such, has considered the question whether a sen
tence imposing punishment for both the offense of escape and the concurrent 
offense of absence without leave or desertion is a legal sentence. In one 
case, CM 172681, Frith (1926), the accused was convicted of escape on 8 July 
1926 and desertion from that date until sUITender on 13 July 1926. He was 
sentenced to dishonorable discharge, total forfeitures and confinement at 
hard labor for one and one-half years. The maximum confinement for each 
offense, separately considered, was one year for escape and nine months for 
desertion. '!'he Board of Review, in a holding without opinion, held the 
record lega.lly sufficient to support the sentence. In the other case, 
CM 215729, Lamons, et al., 11 BR 29 (1941), the accused Lamons was convicted 
of escape from confinement on J December 1940 and of desertion beginning con
currently and terminated the same day in a manner not shown. The Board- or 
Review in a holding mentimuhgonly the manner of termination of the desertion 
as affecting the sentence therefor, held that the manner of termination was 
not shown, that the punishment therefor could not exceed that fixed for de
sertion terminated by surrender, and said: 

"The sentence adjudged and approved as to accused Lamons in
cluded confinement for three and one-half years. The ma..xilllum 
confinement authorized for desertion terminated by surrender after 
absence of not more than sixty days is one year, and also one year 
for escape from confinement (par. 104.£, MCM, 1928} 1 making a total 
authorized confinement or two years in his case." 

Two other cases present near-approaches to Board of Review considera
tion or ruling upon the ~tter. In one of 'those cases (CM 216361, ~ 1 

11 BR 133 (1941), the accused-was convicted of desertion from 30 January 
1941 to 8 February 1941, from 17 February 1941 to 9 March 1941, and of breach 
of arrest on 17 February 1941 concurrently with the desertion or the same 
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date. As to the two desertions the Board.;of Review held the record legally 
sufficient to sustain findings of absences without leave only for a total 
of twenty-nine days, for which the maximum punishment was confinement at 
hard labor for eighty-seven days and forfeiture of two-thirds pay per month 
for a like period; pointed out that the maximum for the breach of arrest 
was confinement at hard labor for three months and forfeiture of two-thirds 
pay per month for a like period; and accordingly held that the record was 
legally sufficient to sustain only so much of the sentence as involved con
finement at hard labor for five months and twenty-seven days and forfeiture 
of two-thirds pay per month for a like period. The Board made no reference 
to the breach of arrest and the concurrent absence being different.aspects 
of the same act. I~ the other case (CM 192147, Gallagher (1930)), the-ac
cused was convicted of absence without leave for thirty-nine days and breach 
of arrest, both committed concurrently on 11 March 1930. The sentence as 
approved by the reviewing authority was dishonorable discharge, total for
feitures end confinement at hard labor for four months. The separate maxi
mum confinement for the breach of arrest was three months and for absence 
without leave it was three months and twenty-seven days. The Board of Review 
held, without opinion, that the record was legally sufficient to support the 
sentence, and The Judge Advocate General approved the holding. Attached to 
the record of trial of that case are two penciled memoranda. In one the 
following statements appear: 

"This case brings up a conflict in rulings between the Board of 
· Review and the Military Justice Section. The Board of Review has con
sistently held for many years that par. 80_!-does not prohibit punish
ment for two offenses arising out of the same act if one offense is 
not a lesser included offense of the other. Thus the B/R has held 
that an accused mey be punished for both desertion and escape from 
confinement; which is analagous to this case. This holding of the B/R 
is consistent with the decision of the U. s. Supreme Court in 
analagous cases. See Albrecht vs. u. s., 273 u.s. l, ll, and cases 
cited. On the other hand the Military Justice Section has held that 
par. 80l!, does apply •••• " 

The other memorandum, j.nitialed by two members of the Boru.·d of Review, states: 

"I find no inconsistency. The Board has never held, and 
neither has the Section, that 8~ is a legal limitation. It ex
presses a poliez which the Section has tried to get the field to 
follow. The Board approves such procedure; and raises a question 
for the J.A.G~ as to whether the policy applies here." 

' . 

In the case of Albrecht et al. v. u.s., 27J U.S. l, cited in the first. 
above-quoted penciled memorandum, the defendants were sentenced to either 
fine or imprisonment upon each of ~e counts of an information charging 
violations of the National Prohibition Act. The court, speaking through

·' 
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Mr. Justice Brandeis, said: 

"There is a claim of violation of the Fifth Amendment by 
the imposition of double punishment. This contention rests upon 
the following facts. Of the nine counts in the information four 
charged illegal possession of liquor, four illegal sale and one 
maintaining a common nuisance. The contention is that there was 
double punishment because the liquor which the defendants were 
convicted for having sold is·the same that they were convicted for 
having possessed. But possessing and selling are distinct 
offenses. One~ obviously possess without selling; and one may 
sell and cause to be delivered a thing of which he has never had 
possession; or one may have possessiop. and later se;tla as appears 
to have been done in this case. The fact that the person sells 
the liquor which he possessed does not render the possession and 
the sale necessarJ]z a single offense. There is nothing in the . 
Constitution which prevents Congress from punishing separately 
each step leading to ·the conswnmation of a transaction which it 
has power to prohibit and punishing also the completed transa.ction. 
The precise question does not appear to have been discussed in 
either this or a lower federal court in connection with the National 
Prohibition Act; but the general principle is well established." 
(Citing Burton v. u. s., 202 u. s. 3.44, 377; Gavieres v. u.·s., 
2.20 u. s. 338; Morgan v. Devine, 237 u. s. 6J2) (Emphasis supplied.) 

Morgan v. Devine, 237 U.S. 632, cited by .the court in the Albrecht· 
case, supra, was an appeal by the Government from the decision of a United 
states District Court releasing the defendant from confinement upon a 
habeas corpus petition. Reversing the judgment below, the court held that 
the defendant who broke into a post office end also committed larceny 
therein, end who was convicted under separate counts of the same indict,inent 

· for violation of sections 190 and 192 of the Penal Code, and sentenced 
·separately under each, was not, after having served the sentence under one 
count, entitled to be released on the ground of double jeopardy just be

. cause the several things charged were done at the same time end as a part 
of one transaction. The court said: 

9 But the test is not whether the criminal intent is one and 
the same and inspiring the whole transaction, but whether separate 
acts have been committed with the requisite criminal intent and 
ere such as are made punishable by the act of Congress.*** As 
to the contention of double jeopardy upon which the petition of 
habeas corpus is rested in this case, this court has settled that 
the. test of identity or offenses is whether the same ·evidence is . 
reG,uired to sustain them; 1£ not, then the tact that both charges 
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relate to.end grow out of one transaction does not make a single 
offense where two are defined by the statutes. Without repeat
ing the discussion,·we need but refer to Carter v. Mcclaughry, 
183 u.s. 365; Burton v. United States, 202 U. s. 344,377, and 
the recent case of Gavieres v. United States, 220 u. s. 338.n 

In Carter v, McClaughry, cited by the court in the above case, 

Carter filed a petition for the writ of habeas corpus in a lower Federal 

court, and alleged that he was imprisoned and restrained of his liberty by 

virtue of a sentence of a general court-martial. He was an officer. His 

conviction, as'finally approved and confirmed, was upon four charges, to 

wit: 


Charge I. nconspiring to defraud the United States, in violation 

of the 60th Article of War. n The specification alleged· that Carter s·o 

eonspired with pertain contractors as to enable them to secure the 

contract for certain work, accepted materials inferior to those specified 

in the contract, and caused the contractors to be paid.two sums of money 

thersfor at the same rate and price as if the materials had been such 

as were stipulated for in the contract. 


Charge II. "Gausing false and fraudulent claims. to be made against 
the United States, in violation of the 60th Article of War." The specifi 
cation alleged that Carter certified to and submitted vouchers in favor of 
the same contractors covering the same materials, _that he caused these false 

·and fraudulent claims to be made by knowingly permitting the contractors to 
· :furnish the inferior materials and by certifying to the correctness of the 
vouchers well knowing that the materials charged for therein as having been 
furnished had not in fact been :furnished. 

Charge III. "Conduct unbecoming en officer and a gentleman in viola
tion of the 61st Article of War.n The specification alleged that Carter · 
willfully and knowingly caused the same vouchers to be paid out of the moneys 
of the United States subject to his order and control, by drawing ~d de- · . 
livering two checks to the contractors directing payment out of said moneys. 

Charge IV. "Embezzlement,.as defined in section 5488, Revised Statutes 
of the United States, in violation of the 62nd Article of War.n The speci
fication alleged that Carter, being a disbursing officer and having entrusted 
to him money of the United States, willfully and knowingly applied to an 
unauthorized purpose the portion of said United States money claimed by the 
same vouchers and represented by the same two checks. 

Carter's sentence as confirmed was dismissal from the service, a fine 

of five thousand dollars, confinement at hard labor for five years, and 

publication of the crime end sentence in specified newspapers. His con

tentions so far as pertinent to the present question, and as relating to 

Charges I II and III were that the imprisonment and detention were illegal


• J , 

; 


http:Embezzlement,.as


(J.42) 


and contrary to the then existing Article of War 102 prohibiting a 
second trial for the same offense, end contrary to the Fifth .Alllendment 
to the Constitution in that it appeared from the charges and specifica
tions as well as the evidence that. the payment of the two checks described 
in each of the specifications was the only basis of each of the charges 
.and that the single act of drawing the two checks had been carved up into 
distinct and different crimes and a punishment assessed on each. 

Captain Carter was tried under the American Articles of war of 1874. 
Article 6o provided that one convicted thereof should •be punished by · 
fine or imprisonment, or by such other punishment as a court-martial may 
adjudge•. Article 61 prescribed "she.ll be dismissed the service", and 
Article 62 placed the punishment at the discretion of the court. 

Delivering the opinion of the court, Mr. Chief Justice Fuller said, 
inter alia: 

nwas then the sentence void for want of power to pronounce 
and enforce it? 

"The particular ground on which the appeal d;r-ectly to this 
court may be rested is that the case involved the construction or 
application of the Constitution in the contention that by the sen
tence petitioner was twice punished for. the same offence. 

* * * 
•we are dealing here with no matter of. insufficient counts 

or of conviction of two offences, sustainable only as to one, but 
the analogies of tne criminal law bear out the procedure under the 
military law, the rules of which determine th~ent contention. 
(Emphasis supplied) · · 

•That contention, after all, amounts to no more than to say 
that if the court~martial had acquitted on.the disapproved findings, 
it must be assumed that the sentence-would have been less severe, 
and therefore that the President should have sent the case back or 
mitigated the punishment, and that because he did not, the punish
ment must be cGnclusively regarded as increased. This is wholly in
admissible when the powers vested in the ultimate tribunal are con
sidered. 

* * * "The contention foth particular reference to Charges I and . 
rfl is that Captein Curter was twice put in jeopardy because the 
sentence was greater than the court-martial had jurisdiction to 
inflict on conviction of any one of the offences charged, taken 

6 




. (J.43) 


singly, and because :the offences charged were the same within 
the meaning of the constitutional provision. 

* * ''* nJt is said that the punishment must be imposed under either 
the 60th or the 61st .Articles, or under both; that the only 
penalty under the 61st article is dismissal; that the punishment 
under the 60th article may be fin~ .2£ imprisonment, or such other 
punishment as a court-martial mey adjudge; and that this is in the 
alternative and cannot be cumulative. 

* * * "The penalty denounced by Article 60 that the accused, on con
viction, may be punished by fine or imprisonment or such other 
punishment:as a court martial. may e.d~udge, is plainly to be taken 
distributively, and is applicable on conviction of either of the 
offences enumerated. 

"We understand the rule established by military usage to be 
1that the sentence of a court-martial shall be, in every case, an 
entirety; that is to say, that there shall be but a single sentence 
covering al.l the convictions on all the charges and specifications 
upon which the accused is found guilty, however separate and distinct 
may be the different offences found, and however.different may be , 
the punishments called for by the offences. 11 Winthrop (2d ed.) 6]4•. 

"Where then there is conviction of several offences, the sen
tence is warranted to the extent that such offences are punishable. 

* ~ * 
"Cumulative sentences are not cumulative punishments, and a 

single .sentence for several offences, in excess of that prescribed 
for one offence, may be authorized by statute. (Citing cases.) 

"The offences charged ~der this article LA'rticle 60, Charges l 
o.nd IY were not one and the same offence. This is apparent if the 
test of the identity of offences that the same evidence is reQuired 
to sustain them be applied. The first charge alleged 1a conspiracy 
to defraud•, and the second charge alleged •causing false and fraudu
lent claims to be made•, which were separate and distinct offences, 
one requiring certain evidence which the other did not. The fact• 
that both charges related to and grew out of one transaction made no 
difference.· 
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8The sentence, then,of fine and imprisonment was justified 
by the convictions of.the first and second charges. 

"Finally, it is contended on this branch of the case that the 
offence under Charge III is the same offence as those under Charges 
I and II, called by a different name, and hence that the punishment 
of dismissal was illegal because a third punishment where but two 
offences were committed. ' 

•As heretofore said, dismissal might have been added to fine 
and imprisonment as part of the punishment, for either or both of 
the offences, under the first and second charges. 

"But the offence of conduct unbecoming an officer and a 
gentieman is. not the same offence as conspiracy to defraud, or the '/ · 
causing ot ~alse and fraudulent claims to be made, although to be : · 
guilty of the latter involves being guilty of the former. 

* * * 
aThe result is that we are of opinion that the sentence can

not be invalidated on any of the grounds so far considered.a 
I 

What, then, is the meaning and proper construction of paragraph 80~, 
M:::M, 1928? In CM 232656, Brinkerhoff (1943), 19 BR 151, the Specification, 

'Charge II, alleged that the accused forcibly arrested Mrs. B by touching her 
and threatening to cut her throat; and the Specification, Charge I, alleged 
that at the same time and in the same manner the accused assaulted the 
woman with intent to rob her. The Board of Review saids 

a*~* the second offense is only a different aspect of one 
transaction. In view of this fact, and the basic principle that 
an accused mav not law.fully be punished for two separate offenses 
when each is an integral part of the other and form only one single 
transaction, the imposition of a sentence in excess of the sen
tence prescribed for the major offense must b§ disapproved (par. 27, 
~~M, 1928; CM 156134, sec. 402(2) Dig. Ops. JAG 1912-1940).• 
(Emphasis supplied.) 

In CM 240227, Holland (1943), 26 BR 1, the Specification, Charge I, alleged 
that the accused did unlaw.full::r enter the dwelling of "I", with intent •to 
wrongfully, unlawfully and without the consent or Nancy Helen Irwin, open~ 
his trousers, expose his penis, and get into bed with her, the said Nancy 
Helen Irwin, a female child eight years of age•. The Specitication, Charge 
II, alleged that accused, at the same time and place, did wrongfull::r and 
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11I 11unlawfully and without the consent of enter his dwelling 11and did then 
and there wrongfully and unlawfully and without the consent of Nancy Helen 
Irwin, open his trousers, expose his penis and get into bed with her, the 
said Nancy Helen Irwin, a female child eight years of age•. Discussing 
the maxim.um legal punishment, the Board of Review used the followin~ lan
guage. 

•conviction of unlawful entry under the Specification, 
Charge II, was of a minor aspect of the offense charged in the 
Specification, Charge I. Where two or more offenses of which 
an accused is found guilty are different aspects of the same act, 
punishment should be imposed only with reference to the most im
portant aspect (Dig. Ops. JAG, 1912-1940, sec. 402(2)). There-· 
fore, the element of unlawful entry cannot be considered in de
terminin the maximum limit of unishment a licable to the 5 eci
fication, Charge II,***·" (Emphasis supplied. 

The Board of Review in CM 246523, Cardella (1944), 30 BR 59, said that 

n* **where the two offenses charged are integral parts of 
only one transaction, the sentence may not exceed the maximum au
thorized punishment for the major offense** *. 11 (Emphasis sup
plied.) 

CM 251370, Blanton (1944), 33 BR 221, was a case in which the accused was 
charged in one specification with being drunk and disorderly in uniform in 
a public place, and in another specification with conducting himself in an 

. obscene, indecent and disorderly manner with a female at the same time and 
place. Commenting upon the correctness of the court's action in overruling 
a defense motion to dismiss the second specification upon the ground that 
it was "merely- cumulative" and 11fully covered by Specification 111 , the Board 
stated: 

"It is true that, in general, one transaction should not be 
made the basis for an unreasonable multiplication of· charges (lCLI, 
1928, p. 17). But the 1928 Manual does not attempt to explain the 
legal consequences of duplicitous charging. However, reso~t to. the 
1921 Manual makes it clear that where the same act in its differ
ent aspects is charged as constituting two or more offenses, it is 
not error for the court to find the accused guilty of all the speci
fications, but uni hrnent be im d with ref rence t t e ct 
in its most imp9rtant aspect only iiCM, 1921, par. 66 • This 
imitation on uni hment is carried int the 1 28 nual tC~, 1928, 
ar 80a ." (Emphasis supplied. 

Paragraph 66 of the 1921 t.Ja.'nual for Courts-:rt.iartial provides, in pertinent 
parta 

11The duplication or charges for the same act or omission .!!i1J 
be avoided except when by reason of lack of definite information as 

9 


http:maxim.um


to available evidence it may be necessary to charge the same act 
or omission as constituting two or more distinct offenses. 
When the same act or omission in its different aspects is charged 
as constituting two or more offenses, the court, even though. it 
arrives at a finding or guilty in respect to two or more speci

'fications, should impose punishment only with reference to the 
act or omission in its most important aspect, and if this rule be 
!!Q!_observ~d by the court the reviewi~g authority should take 
the necessary action,• (Emphasis supplied.) 

Paragraph 80A, 1£M, 1928, provides: 

•If the accused is found guilty of two or more offenses 
constituting different aspects of the same act or omission, the 
court should impose punishment only with reference to the act 
or omission in its most important aspect.• 

•Our somewhat extended analysis of the United States Supreme Court 
decision (Albrecht et e.l, v. U,s,) cited as authority in· the first penciled 
memorandum quoted on pag~ 3, ante, and of other Supreme Court decisions 
cited by the Court in the Albrecht and other cases, particularly Garter v. 
McClaughry, bas been prompted by the necessity or determining whether the 
law laid down in those cases in reality bas any guiding or controlling 
significance in the question confronting us here, and by the desire to ex
plore every suggestion bearing on the disposal of this question. Only 
Certer y, McClaughr:y: involved a court-martial sentence. The other cases 
discussed, construing and applying Federal penal statutes, obviously have 
no application to construction of the provisions of the Manual for Courts
Martial here involved. The Carter case was tried under the American Ar
ticles of War of 1874, as heretofore stated. Those Articles contained no 
provision such as or similar to those above quoted from paragraphs 27 and 
80.1\ of the Manual £or Courts-Martial. At that time the President had not 
set himself against punishment for all of two or more offenses constituting 
but different aspects or the same act or omission. In 1917, pursuant to 
the authority vested in him by Congress, be did so (Par. 66, MJM, 1917). 
Manifestly, therefore, Carter v, McClaughry, decided in 1901, is no prece
dent or authority for the imposition of punishment for each of such offenses. 

Paragraph 66 in both the 1917 Uanual and the 1921 Manual treated 
duplication of charges for the same act or omissiqn, and punishment of two 
or more offenses constituting different aspects of the same act or omission, 
together. The language of the 1917 Manual is identical with that of the 
1921 Manual quoted on page 9, ante. Both provisions are treated together 
also in paragraph 24,g, War Department Technical Manual TM 27-255, Military 
Justic~ Procedure, February 1945, wherein it is said: 
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"Moreover, the ampunt of punishment is not increased by
charging several different o.ftenses arising ou.t o.f a single act, 
since shment ma: be imposed with res ect to the act in its 
most serious aspect o ee par. 80a, MCM. Emphasis sup
plied.) - ' 

After prolonged consideration and study, the Board o.f Review is of 
opinion and holds that the provision o.f paragraph 27 o.f the Me.nu.al against 
unreasona.ble multiplioation o.f charges upon one transaction, and the pro
vision o.f paragraph 80a with respect to punishment .for two or more offenses 
constituting different-aspects o.f the same act or omission, must be con
strued together; that paragraph 80a was intended as a positive and manda
tory rule of limitation; that it was never conceived or de.signed as a 
mere statement o.f policy for discretionary- use in the administration o.f 
military justice; and that where a sentence is imposed with reference to 
two or more offenses constituting but different aspects o.f the same act or 
omission, so mu.oh thereof as exceeds the maximum authorized pena.lty- .for 
the most important aspect o.f the act or omission is illegal. In this we 
find ourselves in complete accord with the decisions of the Boards o.f 
Review which have so held. In addition to the cases previously discussed 
herein, see also II BULL. JAG 187 (CM 231710); III BULL~ JAG 10 (CM 
241597); III BULL. JAG 418 (CM 261341); IV BULL. JAG 177 (CM MTO 6166). 
Every tenet of reason supports this construction. To hold otherwise 
w~ild be to sanction dual punishment .for substantially the same act, 
out of all reasonable proportion to the .full demands of justice, through · 
the simple expedient o.f splitting it into its different aspects and 
charging each as a separate o.f.fense; this would be a violent perversion 
o.f the spirit o.f the prohibition against unreasonable multiplication o.f 
charges contained in paragraph 27 of the Manual for Courts-Martial and 
would convert it into a mere device to promote injusti'ce and wrong. 
"The term 'unreasonable' as here used connotes unreasonableness .from 
the viewpoint of both the legality- and the appropriateness of the punish
ment involved." (CM 196619, Goyette, et al., (19~1) 3 BR 27, Sect. 428 (5) 
Dig. Op. JAG., 1912-1940). Previous expressions by The Judge Advocate 
General's Office and holdin~s of Boards of Review stating or implying 
that a sentence imposing more than the max_imum punishment authorized for 
the moat aerioua ·or two or more offenses constituting but different 
aspects of the same act or omission, including such expressions and 
holdings with respeot to the offense of escape from confinement and the 
concurrent and simultaneous offense o.f absence without leave or desertion, 
ia a legal aentenoe, are unsupportable and untenable in law and should 
-not be .followed. 

· The moat important aspect of a criminal act or omission is that for 
whioh the most severe punishment is authorized. The maximum confinement 
authori.zed by the Tabla of Maximum Punishments (where dishonorable discharge 
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is imposed as here) for nine days absence without leave (4 :March 1946 to 
13 March 1946) is twenty-seven days. Therefore, as between the offenses 
of escape from conf'inement·and absence without leave in this case, the 
former constitutes the most important aspect of the act of the accused 
and, with reference to these two offenses, punishment can be imposed only 
as to the escape. 

5. For the reasons stated, the Board or Review holds the record 
of trial legally sufficient to support only so Jm10h of the sentence as 
involTes dishonorable discharge, forfeiture or all pay and allowances 
due· or to become due, and confinement at ha.rd labor for one yea.r and 
four months. · 

, Judge Advocate 

, Judge Advocate 

(DISSENT) , Judge AdTocate -----------------· 

.I 
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(\ WAR DEPARTMENT (\
'-:i.tl. t~ Office of The Judge Advoc~ General 

Washington 25, D. C. 

JAGQ - CM Jl.3544 

UNITED STATES) HEADQUARTERS BASE SECTION 
) INDIA-BURQ THEATER 

v. ) Trial by G.C.M., convened at 
) APO 465, 16 April 1946. Dis

Private WILLIE B. CARSON) honorable discharge and con
(.37248241), attached un-) finement for seventeen (17)
assigned 442nd Replace- ) months. Disciplinary Barracks. 
ment Company. ) 

DISSENT by DAVIS, Judge Advocate 

The holding or the majority of the Board of Review is based upon the 
premise that absence without leave and a concurrent escape from confinement 
are but different aspects of the same act. If this premise is correct, I 
share their opinion that paragraph 80.A, M}M, 1928, limits the legal punish
ment to the maximwn punishment for the act considered in its most important 
aspect. However, I question the validity of this premise. 

The aut~orities cited by the majority establish the'proposition, con
cerning double jeopardy, that 

•***the test of identity of offenses is whether the same 
evidence is required to sustain them, if not, then the fact 
that both charges relate to and grow out of one transaction does 
not make a single offense when two are defined by the statutes.• 
(Morgan v. Devine, 2.37 U.S. 6.32.) 

I submit that this rule may be applied in the present case to determine 
whether the two offenses are but different aspects of tha same act. Apply• 
ing the rule, it is apparent that they are not, for different evidence is 
required to sustain them. Accused was charged with escape from confinement 
on or about 4 March 1946 and also with absence without leave •from about 
4 March 1946 to about 13 March 1946•. The elements of proof for absence 
without leave are 

•(a) That the accused absented himself from his command 
***for a certain period. as alleged; and (b) that such ab
sence was without authority***• (LCM, 1928, par. 132, P• 146). 

The proof offered by the prosecution to show the escape and the initial 
absence without leave, consisting of documentary evidence showing accused's 
status on 4 March 1946 as "broke jail" and •conf to AWOL", for all practical 
purposes, were the same. However, with respect to the absence without leave 
the prosecution went further and showed by documentary evidence that accused 
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was confined JJ-14 March 1946. The court properly presumed that accused 
continued to be absent without leave during the interim. Thus, two addi
tional elements of proof, the return to military control and the pre
sumption of continuance, were·required to prove the absence without leave and 
neither was required to prove the escape. This additional proof'is neces
sary in every case to support a finding that the absence without leave con-/ 
tinues for a definite period of ti!l18 (CM 31.3595, Thomas; CM 31.3669, 
Santo). . .· 

It is said that absence without leave is not a continuing offense and 
is committed on the date the person so absents himself. This appears in 
paragraph 67, MOM, 1928, page 52, which is concerned with the date or the 
offense for the period of limitations. See CM 274482, Talbott, 47 BR 185, 
189. We should not blindly use a concept formed for a particular purpose 
to solve a wholly unrelated problem. That absence without leave is not a 
continuing offense for the purposes of the period of limitations has no 
relevancy whatsoever to the present problem. I have shown that proof is 
required to show the duration of the absence and it is evident that the 
duration 11::1 most material for other purposes: punishment is directly related 
thereto and an inference of intention to remain permanently absent may be 
made from an extended period. 

The premise that escape from confinement and_ a concurrent·absence with
out leave are but different aspects of the same act wholly ignores the fact 
that where the absence is alleged to cover a certain period of time, addi
tional proof of duration is required and important consequences arise from 
the duration. The two offenses may arise from the same act but the escape 
terminates immediately, the absence continues and every day thereof must 
be proved. 

The holding of the majority is that the most important aspect of a 
criminal act or omission is that for wnich the most severe punishment is 
authorized. In this case, inasmuch as the escape from confinement carries 
the more severe punishment, that constitutes the most important aspect 
of the act of the accused. By like reasoning, if the absence without 
leave was of sufticient duration to authorize the more severe punishment, 
this offense would be co;nsidered the most important aspect. This shifting 
ot conclusions on the basis of the further action or the accused int!.: 
maining absent demonstrates the fallacy of the premise. 

The conclusions I have reached are in accordance with existing prece
dents. In CM 215729, Lamons tl Al, 11 BR 29, accused was charged with 
escape from confinement on 3 December 1940 and with desertion beginning and 
ending also on 3 December 1940. The Board of Review held (page 32) 1 . 

"The sentence adjudged and approved as to accused Lamons 
included confinement for three and one-half years. The maximum 
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confinement authorized for desertion terminated by surrender 
after absence of not more than sixty days is one year, and 
also one year for escape from confinement (par. 104 ~, Y..C.M., 
1928), making a total authorized confinement of two ye~s . 
in his case.• 

In CM 216361, ~, 11 BR 133, the accused was charged with two specifi 
cations for desertion in violation of Article of War 58 and one specifica
tion alleging breach of arrest in violation of Article of \'iar 69 occurring· 
on the same date as the second desertion. The Board of Review held that 
the record of trial was legally sufficient to support findings of guilty of 
two absences without leave aggregating 29 days for which the maximum punish
ment was confinement at hard labor for 87 days and forfeiture of two-thirds 
pay per month for a like period, and legally sufficient to support the find
ings of guilty of breach of arrest for which the maximum punishment was 
confinement at hard labor for three months and forfeiture of two-thirds pay 
per month for a like period. The record as a whole was held legally suffi 
cient to support only so much of the sentence as involved confinement at 
hard labor for five months and twenty-seven days, and forfeiture of two
thirds pay per month for a like period. The proof showed that the breach of 
arrest and the absence occurred at the same time. 

For the reasons stated, I am of the opinion that the accused may be 
legally sentenced for both his absence without leave for a period of nine 
days and for his escape from confinement. I hold therefore that the record 
of trial is legally sufficient to support a sentence to confinement of one 
year, four months and 27 days. · 

_.._)}.,__~ __ __,Judge .Advocate .......-----t._~---· 
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JAGQ - CM 313544 1st Ind 

iID JAGO, Washington 25, D. C. JUL 1 5 1946 

TO: The Adjutant General 

l. In the case of Private Willie B. Carson (37248241), attached un
assigned 442nd Replacement _Company, attention is invited to the foregoing 
holding by the Board or Review that the record or trial is legally suffi 
cient to support the findings or guilty, and legally sufficient to sup
port only so much of the sentence as involves dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for one year and four months, which holding is hereby ap
proved. Under the provisions of Article of War 50l- you now have authority 
to order the execution of the sentence. · 

2. This office has been informed by letter from Headquarters Base. 
Section, India-Burma Theater, dated 30 April 1946, that this theater is 
scheduled to be inactivated. In view of this letter, it is recommended 
that War Department general court-martial orders be published in this case. 
A draft of such general court-martial order is inclosed. 

3. The return to this office of this holding together wit~ five copies 
or the published War Department general court-martial order is requested. 

THOMAS H. GREEN 
Niajor General 
The Judge Advocate General 

Draft GCMO 

(a.c.M.o. 2J6, 23 July 1946). 



WAR DEPARTI.;ENT (153)
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGQ - CM 313545 

U N I T E D S T A T E S 	 ) 
) 

v. 	 ) 
) 

Privates First Class DANIEL ) 
W. HCGUE (34757802) and ) 
ARTHUR L. ALLEN (38226254),). 
both of 591st Ordnance Am- ) 
munition Depot, A.PO 494. ) 

) 
) 
) 

AUG 1 21 i946 

HEADQUARTERS BASE SECTION 

IlIDIA-BURU. THEATER 


Trial by G.C.M., convened at 
Calcutta, India, S-9 April'l946. 
Sentence as to accused Allen: 
Dishonorable discharge and con
finement for life. Penitentiary. 
Sentence as to accused Hogue: 
Dishonorable discharge and con
finement for twenty (20) years. 
Disciplinary Barracks. 

REVIEW by the BOARD OF REVIEW 

WURFEL, OLIVER and I.CDOl-;NELL, Judge Advocates, 


1. The Board of Review has examined the record of trial in the case 
of the soldiers named above. 

2. The accused were tried upon the following Charge and Specifica
tion& 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private First Class Arthur L. Allen, 
5915t. Ordnance Anununition Depot, APO 494, and Private First 
Class Daniel Yf. Hogue, 591st Ordnance Ammunition Depot, APO 
/+94, acting jointly and in pursuance of a common intent, 
did, at Calcutta, India, on or about 6 February 1946, with 
malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one Clifford W. 
Reed, a human being, by stabbing him with a knife. 

Each accused pleaded not guilty to and was found guilty of the Charge and 
Specification. Evidence of two previous convictions by summary court
martial was introduced as to each accused. Tiith three-fourths of the members 
of the court present at the time the vote was taken concurring, each ac
cused was sentenced to dishonorable discharge~ total forfeitures and con-. 
finement at hard labor for life. The reviewing authority a9proved the sen
tence as to ea~h accusec. but reduced the period of confine;;;ent in the case 
of Hogue to twenty years, designated a United States Penitentiary as the 
place of confinement of accused Allen and a United States Disciplinary 3er
rMks as the place of confinement of accused Hogue, and for;1arded the record 
of trial for action under Article of War 50½. 
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3. Evidence for the prosecution: During the summer of 1945, in 
Calcutta, India, accused Allen first met Cynthia Reed, the wife of de
ceased (R 28). Iwirs. Reed and Allen fell· in love with one another and 
.Allen and deceased became involved in two fist fights over Mrs. Reed, 
the first on 25 December 1945 and again on 2 January 1946 (R 29, 33, 40). 
On 20 January 1946 l.irs. Reed told Allen that she could not see him any · 
more. .At the same time she informed Allen as to her husband's hours of 
work (R 30). Deceased complained to the military police about illen's 
altercations with him and about ..1llen's relationship with Mrs. Reed. De
ceased and Mrs. Reed as well as her two sisters who were involved in 
this affair were all Anglo-Indians. ' 

On 5 February 1946 Allen and Hogue, together with T/5 Alf'ord B. 
Johnson, who was driving a ¼-ton government vehicle, picked up Mrs. Reed's 
two sisters in the vicinity-of Mrs. Reed's home at about 1800 hours (R 34). 
The three soldiers and two girls went to a dance in Calcutta and then re
turned to the vicinity of the Reed home about 2300 hours (R 45). One 
sister, Mrs. Rita Avetoon, went to the Reed home to spend the night; the 
other sister, Miss Lorna Mylan went· to her own home nearby. Allen in
structed Johnson to drive. off and come back to the same neighborhood at 
0200 hburs to pick up Hogue and himself (R 45). Allen then went tq the 
Reed home and asked to see Mrs. Reed. Mrs. Reed and her sister Rita told 
Allen that·Mrs. Reed did not want to see him. Allen then asked Rita as 
to when deceased was due to come home from work, the route he would take 
and whether he came home alone (R J5). Allen then rejoined Hogue who 
was waiting nearby. 

An extra-judicial affidavit ms.de by Hogue on 22 February 1946 was 
offered in evidence for consideration against Hogue alone and was. re
ceived in evic'l~n.,e after the voluntary nature of the affidavit bad been 
established (Pros. Ex. 6; R 54). In this statement Hogue recited the 
events of, February 1946 up to 2300 hours. He stated that after Allen 
rejoined him at that hour the pair walked around in the immediate vicinity 
for about two hours. After about two hours Allen informed Hogue that 
Allen and an unidentified person had had an argument and that be was 
going to settle it. The unidentified person was due in the vicinity at 
about 0200 hours. Allen requested Hogue to help him out if the antagonist 
should get the best of Allen. Hogue neither agreed or refused. At about 
0215 Allen excleimed "there he goes• and ran after a man in a white suit. 
Hogue followed at a·distanoe of 15-20 feet. The c~vilian ran about 150 
yards toward the ~eed home. Allen caught v.p with the civilian, knocked 
him down and stabbed him repeatedly with a knife which had. about a six-. 
inch blade. The victim let out ap. exclamation and Hogue said to Allen 
•let's go•. Hogue ran on down the street to where he saw Johnson wait
ing with their motor vehicle. Allen caught up to him, put away his knife, 
and Hogue, Allen and Johnson returned to their· camp. No mention· was made 
of the incident on the way to camp. · 
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At.about 0200 a neighbor of the Reed family was awakened by a cry 

u1 am being killedu, looked out the window and saw a man in a white suit 

holding his chest and swaying about (R 56). _ 


Reed arrived at his home at about 0215 and exclaimed to his wife and 

to his sister-in-1.e.w, Rita, that he had been stabbed by Allen (R 32, 36). 

He was covered with blood from head to waist. M's. Reed and a neighbor 

went at once to a police station about a block away and asked for an 

ambulance. Two police inspectors promptly went to the Reed home with Aa-s. 


·aeed. The inspectors found Reed lying on the floor, bleeding profusely and 
shouting with pain (R 21). Reed stated to his wife "Oh, darling, I am 
going to aie--give me a last kiss" (R 21), and said he was going to die 
and his wife would not see him again (R 10, 12). He then told the in
spectors of the manner in which he was assaulted. The inspectors reduced 
Reed's statement to writing and read it back to him but Reed was too weak 
to sign the statement. The inspectors then affixed Reed•s·left thlllllb print 
to the statement (R 10-D). The statement, which was received in evidence 
(Pros. Ex. 1, R 28) as e dying declaration, is as follows: 

"Statement of c, W, Reed 

My name is c. w. Reed. I am a truck driver of Camp Hooghly 
(Calcutta). Tonight at about 2 a.m., I was returning home from 

- my work via. Pipe Rd. I took a turn on Ibrahim Rd from Pipe Rd 
and walked about 100 yds south from the crossings, when two 
colored American soldiers who were hiding somewhere on Ibrahim 
Rd, rushed toward me and stabbed me with a knife. Allen was 
one of them. I fully recognized Arthur Allen of 591 Ordnance 
Company of Kancbrapara. Allen stabbed me & the other man who . 
was also colored American assisted Allen. I could not recognize 
the other man. Allen gave four or five blows with his knife on 
the left side of my ~hest. I don't know why Allen stabbed me. 
I had no enemity with him. He was a friend of my wife and also 
my friend. · 

I cannot talk more. 

Recorded by me. read out aLd ad.titted to be correctly re
corded. 

J.1. Ahmed, 6/2/46.• 

On the morning of 6 :Februe.ry 1946, I.n-s. Reed, her sisters, P.ita and 
Lorna, and Rita's husband visited the hospital where they found that Reed 
was dying. On the way home they encountered Allen. Allen inquired where 
Reed was and ori being informed that Reed was in the hospital, replied that 
be didn't kn~ what he had done but thought he aad finished Reed (R 36, 40). 
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The police inspector who wrote down Reed's dying declaration saw 

Reed's dead body at the hospital late on the morning of 6 February 1946. 

A post-mortem report of examination of the corpse on 7 February 1946 

showed death due to approximately 15 knife wounds which were 11antemortem 

and homicidal" (Pros. Ex. 4, R 19). 


4. Evidence for the defense. ?1:rs. Reed was recalled as a witness 
for the defense and testified that during the fight between .Allen and 
Reed on 2 January 1946, and afterward, Reed threatened Allen's life (R 65). 
In connection with the competency of her husband's dying declaration,·· 
she testified that she kissed her husband goodbye just before he we.s taken 
away in the ambulance (R 69) and that he said "I'm not going to die. You 
stick by me, and I'll stick by you". (R 66). · 

rurs, Gardner, the neighbor who accompanied Y..rs. Reed to the police 

station to report the stabbing of Reed, testified that a few minutes after 

returning from the police station she heard Reed ask his wife to kiss him 

as she would not see him again (R 73). 


Hogue 1s company commander testified that Hogue's character was good 

and efficiency as a soldier excellent (R 70). 


Each accused elected to remain· silent (R 73). 

5. Murder is the unlawful killing of a human being with malice 
aforethought, witho~t legal justification and excuse. The malice may exist 
at the time the act is committed and may consist of knowledge that the act 
which causes death will probably cause death or grievous bodily harm {M::M, 
1928, par. 1484, PP• 162-164). The law presumes malice where a deadly 
weapon is used in a manner likely to and so as to in fact cause d~ath, 
and an intent to kill may be inferred from an act of accused which mani
fests a reckless disregard for human life. 

The evidence as to accused Allen shows that for many months prior to 
the homicide he had carried on an affair with the wife of deceased which 
resul+...ed in at least two fistic encounters with deceased and culminated in 
Allen's deliberate killing of the deceased. Allen's entire course of 
conduct indicates a specific intent and purpose to do away with the victim 
whom he hated as the possessor of the woman he want~d. Through his in
quiries concerning his victim's route of return from work, his laying in 
wait for his victim, and his vicious attack upon him, Allen demonstreted 
an intent to kill -with express malice. Express malice means simply an 
actual intent to kill the person who is killed (Commonwealth v. Webster, 
5 Cush. (&iass) 295). All elements of proof of the crime of murder.are found 
in the testimony recorded against Allen. · 

As to Hogue, the reason for his participation in the unlawful homi
cide is more obs~ure. He was a member of the same organization with Allen, 
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had spent the evening sociably with Allen and others who beca.me involved 
1n this affair and, judging by his own affidavit and particularly by· 
his actions, agreed to assist Allen in settling Allen's grievance with 
the victim. He thereby became an aider and abettor in the offense and 
responsible as a principal in the murder which ensued (18 USO 550). 
Section 3.32 or the Criminal Code of the United States (18 USC 550) 
reads as follows: 

11Principals 11 defined. "Whoever directly commits any act 
constituting an offense defined in any law or the United 
States, or aids, abets, counsels, commands, induces, or 

- procures its commission is a principal.". 

To be found guilty as an aider and abettor under the circumstances of 
this case, it was necessary for the prosecution to prove as to Hogue: 

{l). A guilty principal who actually committed the murder. 
(i). That the aider and abettor was actually or constrUctively 

present when the offense was committed. 
{J). That the aider and abettor took some part, not necessarily 

active, in the commission of the offense. Being present in concert with 
the actual perpetrator for the purpose of assisting, i£ necessary, is 
sufficient. 

The record shows: 

(1). That Allen committed the murder as the principal. 
{2). That Hogue was actually present when the.murder was committed. 
{3). That Eogue remained in ambush with Allen for at least one 

hour while waiting for the victim to appear, that he joined in the pursuit 
of the victim for about 150 yards, that he was only 20 feet away when 
the first blows were strUck by Allen, that he was in the immediate vicinity 
while Allen repeatedly stabbed the victim, and was ready, able and willing 
to lend Allen any necessary assistance in the event that the affray went 
against Allen, that deceased 1s dying declaration charges that Hogue 
assisted Allen in the assault, and that he and Allen fled from the scene 
together and that Hogue failed to noti£y the proper authorities of the com
mission of the felony. 

Although a specifie intent to murder must have been entertained by 
Hogue as well as by Allen this intent may be inferred from the conduct of 
Hogue, both before end at the time of the commission of the offense. The 
question of Hogue 1s intent and consent to the murder •as for the court 
and. has been resolved against him (P)°ple v. ~, 127 N.E. 646, cited in 
C~ 268994, Fowler, III Bull. JAG 284. In the Fowler case it was held: 
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nWhere one's presence is by preconcert, he may be guiltr 
as an aider or abettor, even though he does not encourage or 
discourage the commission of the offense by word or act. If 
the proof shows that a person was present at the commission 
of a crime without disapproving or opposing it, a jury may 
consider this conduct in connection with other circumstances, 
and thereby conclude that he assented to the commission of 
the crime, lent to it his approval, and was thereby aiding and 
abetting the same. 11 . ' 

It·therefore appears that Hogue was properly charged s.nd convicted as 
a principal in the murder of deceased (CM 267067, Fields, III Bull. JAG 
2.35); 

The dying ,:declaration of the victim was properly received in evi
dence. The re~ord leaves no doubt that, at the tine the victim stated the 
circumstances of the offense to the police inspector and charged that 
Allen was his assailant, he was under a sense of impending death and the 
circumstence that he did not in fact die for several hours thereafter is 
immaterial (par. ~,- ?.'.CM). 

The testimony of lira. Reed and of her sister, Rita,·to the effect 
that deceased claimed he had been stabbed by Allen and that he made this 
charge as soon as he reached his home very shortly after the assault was 
admissible as substantial testimony in proof of lllen1s guilt, as an 

· utterance constituting a part of the res ges~a~ (par. ll5];!, IDM). 
' .

The testimony for the defense by Mrs. Reed to the effect that Reed 
had forced her into a life of prostitution and that be was cruel and beat 
her was properly stricken from the record. Such evidence, is inadmissible 
when the evidence shows no basis for a claim of self-defense (CM 2.37145, 
Phillips, 2.3 BR 288). In the instant case all the evidence negatived the 
idea of self-defense. · 

We are of the opinion that the evidence is sufficient to sustain the 
conviction of Allen as the guilty principal t.o the murder, and to sustain 
the conviction of Hogue as an aider and abettor to the murder and under 
the statute as a principal. 

6. The charge sheet shows that accused .Allen is 27 years of age and 
was inducted on 2.3 September 1942, without prior service. The charge 
sheet shows that accused Hogue is 29-9/12 years of age and was inductea 
6 August 1943 and ha~ had no prior service. 

7. The court was legally constituted and had jurisdiction of the 

persons and the subject matter. No errors injuriously affecting the 
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·rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record or trial is legally sufficient to sup
port the findings or guilty and the sentence·s. Death or imprisolllllent 
tor lite is mandatory upon conviction of a violation of Article or War 
92. Confinement in a penitentiary is authorized by Article of War 1.2. 
for the offense of murder, re~ognized.as an offense of a civil nature and 
so punisbe.ble by penitentiary confinement for more than one year by 
sectione 452 and 454, Title 18 of the Criminal Code of the United Sta~es. 

, Judge Advocate. 

9 o.c.1t.o. 282, 13 Sept 1946 ). 
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Wi\R I.EPART!.!ENT 
In the Office of ''.lhe Judge Advocate General 

Washington, D. C. · 

JAGH - CM .313548 
12 SEP 1946 

UNITED STATES ) EIGHTH .~,ry 

v. 
) 
) Trial by G.c.1::., convened at 
) Nagoya, Honshu, Japan, 26 

WILLI.AH D. STOVER AND ROBERT ) February 1946. Each: Confine
J. rnE, persons serving with ) ment for five (5) years.· 
the A:rmy of the United States ) -Federal Reformatory 
in the field aboard the SS ) 
calvin Victory ) 

HOLDING by the BOA..'fill OF ~VIEW 
HOT'.IENS'JEIN, SOLF and SCHWAGER, Judge Advocates 

l. Tl.le record of trial in the case of the above-named accused has 
been examined by the Board of Review. 

2. Both accused were tried upon the foll_owing Charge and Specificatio, 

CHARGE: Violation oi' the 9.3rd Article of War. 	 · 

Specification la In that William :n. Stover and Robert J. Fe,e, 
· 	 persons serving with the Arey of the United states in the 

.field aboard the SS Calvin Victory, said vessel carrying 
cargo in connection with :military operations of the United 
States, acting jointly and in pursuance of a common intent, 
did, at Nagoya, Honshu, Japan, on or about 24 December 1945, 
unlawfully enter the d199lling of Tu•azo A,sanuma., with intent 
to cOlllJD.it the following criminal offense, to wit larceny., 
therein. 

Specificat;ion _2: In that William D. stover and Robert J. Fee., 
persons serving with the Army' of the United states in the 
field aboard the SS Calvin Victory, said vessel carrying 
cargo in connection with military operations of the Unite4 
States, acting jointly and pursuance of a common intent, 
did, at Nagoya, Honshu, Japan, on or about '24 December 
1945., feloniously take, steal and carry away seven hundred 
(¥ 700.00) yen, value about forty six ($46.00) dollaris., 
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one handkerchief, value about one ($1,00) dollar, and one 
kimono, value about thirty-three ($33.00) dollars, of a 
total value of about eighty ($80.00) dollars, property of 
Torazo Asanuma. 

Each accused pleaded not guilty to the Charge and the Specifications 
thereunder. The court found them guilty of Specification 1, guilty of 
Specification 2 except the words "and one ld.mono value about $33.00 of 
a total value of about oao.oon substituting therefor the,words "of a 
total value of about $47.00 11 , of the excepted words not guilty, of the 
substituted words guilty, and guilty of the Charge. No eviderice of pre
vious convictions was introduced. Each accused was sentenced to be con
fined at hard labor for five years. The reviewing authority approved 
and ordered the sentences executed. Inasmuch as a penitentiary (Federal 
reformatory) was designated as the place of· confinement, the reviewing 
authority could not order the execution of the sentences in the absence 
of a prior holding of the Board of Review, with the concurrence of The · 
Judge Advocate General, that the record of trial was legally sufficient 
to support the sentences (see third paragraph of Article of War 5o½). 

3. The record shows that the court convened at Nagoya, Japan on 
26 February 1946 for the purpose of trying the accused. At the opening 
of the trial and prior to arraignment, defense counsel requested a con
tinuance in order to secure the testimony or.depositions of four material 
witnesses. The portion of the record dealing with this motion, including 
the ruling of the court denying the motion, is set out on page 3 et seq 
as follows: · 

"DEFENSE: Sir, at this time the defense would like to state its 
position concerning the procedure relative to the taking of 
testimony in a case involving the two accused merchant se8ll18n 
crew members of the SS CALVIN VIC'.roRY. On 'Wednesday, 20 Febru
ary 1946, the defense asked for a continuance to this date, · 
Tuesday, 26 February 1946, for the purpose of securing infor
mation concerning the whereabouts of the ship which these men 
were assigned to and also the availability of witnesses desired 
by the accused. Such continuance was granted and the defense 
counsel went· to Yokoha,ma, conferred with the authorities o£ 
the War Shipping Ad.'llinistration, and one Lt. Comdr. J. o. 
Thompson, Canmanding Officer of Merchant l.larine Personnel in 
Japan. Information secured in Yokohama on Thursday., 21 
February 1946., by the defense counsel from the abovementioned 
authorities indicated that no knowledge was immediately 
available concerning the 'Whereabouts of the ship. rt· was 
agreed between the authorities and the defense counsel., C&P
tain Martin, that they would endeavor to contact the Manila 
headquarters and find infomation concerning the whereabouts 
of that ship. This much was Rnown indirectly but not official 
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ly1 that the ship might probably be enroute to Calcutta. It 
was known that the ship left Nagoya port 6 January bound for 
Manila. The exact arrival date in Manila was 10 January 1946. 
Beyond that no exact information was available. To date, 
this date, Tuesday, 26 February 1946, Vi8 still have received 
no information concerning the ship beyond the fact that the 
CALVIN VICTORY sailed from Manila 11 January 1946 enroute 
to caJ.cutta via Singapore. ' 

The defense desires to state its position concerning the 
availability of witnesses on behalf of the accused for the 
ini'o:rmation of the court in order that it may _properly effect · 
tpe procedure at this time. The accused desire statements 

· secured from two fellow merchant seamen aboard the CALVIN 
VICTORY, namely Robert Adams and Charles Stone•. The defense 
would also ~desire to examine under oath two other crew members, 
one a Mr. Rexwinkel and another one, Mr. Moulkey. The proper 
defense of'the accused depends on stateroonts from those four 
witnesses and at this time the defense desires the court to 
take cognizance of this fact and to grant a continuance. 

Pm:SIIENT1 Do you mean an indefinite continuance or a continuance 
until some given time? 

IEFENSI!: t .An indefinite continuance. · · 

·,.PR0SECUTION1 May the trial judge advocate say something in 
·.. ~spect to that? We, the prosecution, have objection to 

airy indefinite continuance, in fact to any continuance on 
·these grounds: first, there are witnesses for the prosecu
tion 'Who- are in the process of going home. As the c9urt . 
and· readily understand if "ffl3 have an indefinite continuance 
in this case it necessarily follows that these witnesses 
are going to be compelled to stay over which, in due 
deference to them, would certainly be unreasonable. Secondly, 
I should say mainly, the accused here -were apprehended on 
the 24th of December, 1945. By defense counsel's own state
ment about the ship, the CALVIN VICTORY did not leave the 
habor till January 6th. During that period of time the 
accused certainly had ample opportunity to 0btain deposi
tions or have interrogatories prepared for these witnesses. 
that they have mentioned. They have been dilatory by their 
own action and delayed 'lls a result of their own action 
rather than by anybody else and for that reason I think 
it would be unreasonable at this time for the court to 
grant a:ny continuance. " 
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There follows a lengthy discussion by the court, prosecution and defense 
on a point ·not relevant to the issues here. The record then reswes on 

· page 5 as follows: 

"PIBSIDENT: Captain Hartin, can the defense counsel without quoting 

or reading give us in his 01'/11 words the general idea of l'lhat 

you expect to prove by these witnesses. I don•t think that 

requires the reading of anythint:; said to the investigating 

officer. In other wbrds, are you going to try.to prove, char

acter, are you going to try to prove they weren•t there, 

or what? · 


IEFENSE: The defense desires to state that by the testimony of the 

four witnesses Tie desire to examine that m hope to prove 

that the accused could not possibly have been present at the 

scene of this crime as charged. 


PRESIDENT: Has the defense made any effort with the trial judge 

advocate to stipulate the testimony of these four witnesses? 


IEFENSE: No, sir, such will be impossible. 

PIBSIDENT: The court will be closed. 

The court was closed and upon being opened the president made 

the following announcement: 


PRESIDSNT: The court is going to deny the motion· of the defense 

counsel for an indeterminate continuance. The court desires 

to continue with the case. The court will, however, keep the 

request of the defense in mind and if at some. time during 

the testimony it appears that key witnesses·are missing, 

the court 'Will at that time take the necessary action to 

obtain those witnesses.- The. case will proceed." 


At the close of prosecution's case, defense counsel stated: 

"* * * so far as proceeding with the testimony in the case for. the 
defense) the only thing '1'18 can do is to take the statements of 
those people "MlO are present here in Nagoya. After. we have done 
that the defense will have to state that it desires to present 
other evidence but such evidence is not available at the nresent 
time." (R 31) • • 

The defense then put in all its available evidence. Each accused took· 
the stand as a witness in his own behalf and testified under oath that 
he was not present at the scene of the alleged offenses. Further, each 
testified that he was in the company of the absent 'Witnesses during the 
period in question. After concludinz presentation of the case for de
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fense, defense counsel :reiterated his request for a continuance and the 
following colloquy ensued: 

11IEEENSE: At this time the defense would like to ask the court 

to entertain a motion for continuance pending the secur

ing of testimony by deposition if necessary or by any 

other means practicable from the witnesses Charles Stone, 

Robert Adams, I,!r. P.exwinkel a~d 1Ir. 1!oulkey, an indefinite 

continuance. ' 


LAW 1-JEMBER: Subject to objection on the part of any member 

of the court, the motion is overruled and denied, con

tinuance to be denied. 


PFESIDENT: Any member of the court object to that ruling? 

LT COL CAN'ImLL (Member): I object. 

PmSIDENT: The court will be closed. 

The court was closed and upon being opened, the following 

announcement was made. 


PmSIIENT: The ruling of the Law Member in refusing a con

tinuance for the time being at least, is sustained by 


. the court. The case will continue right now, at once.n 

.(R83). 


Defense rested and rebuttal testimony was presented by prosecution. In 
conclusion, a Japanese civilian was called and test':Lfied as a ldtness 
for the court. Defense counsel then made a last futile effort t~ secure 
a continuance as follows: . · 

"lEFENSE: The defense would like to enter a motion again 

for continuance for an indefinite period of time pending 

the securing of depositions from the witnesses already 

named. · 


PmSIIENT: The court llill be closed. 

The court was closed and upon being opened, the following 

announcement was made: · 


· PR!:SimNTa The court llill cane to order. The law member 
llill render the ruling on the motion. 

LAW MEM!ERI Subject to objection of any member of the 

court the motion is denied. · 
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PIBSIDENT: 'Ihere appears to be no objection~ on the part 

of the court. 11 (R 10.3). 


4. Both accused Tiera ta.ken into custody on 24 December 1945 (the 
day the offenses were comnitted) but released the follcid.ng day. On the 1 

evening of 29 December 1945., CID Agents Tauber and Scholz e·scorted the 
accused to the home of Asanuma., scene of the crime., for the purpose of 
identificat~on. ·The next morning., accused were questioned by the CID 
at headquarters after 'Which they were again returned to· their ship. 1 ) 

On 4 January 1946., accused wre once more taken ashore and confined in 
the stockade lihere they remained· until the date of trial. Charges were / 
prepared on l2 January 1946 and investigated pursuant to .Article of War 170. Investigation was canpleted on 15 January 1946., and the case was , 
forwarded to the appointing authority. The case was returned for cor- ', 
rection of the Charges., :re-forwarded on 21· January 1946., and :referred 
for trial on l February 1946. Charges were served on both accused on 
15 February 1946., at 'Which time defense·~counsel first had notice of the 
nature of the alleged offenses. 

I 

5. At the trial., .each accused testified that., 'Wbile~they;, 'Mire being 
interrogate.9- by. the CID., they requested the agents to question"·stone · and 
Adams., two seamen serving on the SS calvin Victory., who could corroborate 
the fact that they had been aboard ship 1'ihen the alleged offenses 'Were 
COI:11!'.itted (R 39., 64-65). CID Agent Tauber denied that such requests had 
been made (R 95). FUrther., both accused testified that, during the course 
of investigation on 15 January 1946, they requested the investigating of
ficer to secure the statements of Stone and Adams to confirm their alibi. 
This fact is borne out by the report of inwstigation.,, include.d as· an 
allied paper to the record., which contains the following statement over 
the signature of the investigating officer: 

"The only statement that the accused desired to make was., 
in substance, as follows: they did not leave their ship until 
about 2000 hours on 24 December 1945,,but the witnesses that 
could support this statement have sailed 1'd.th their ship and 
are not available at present for a statement.n (Underscoring 
supplied.) 

6. Article of' War 20 provides that "A Courts-Martial may for rea
sonable cause grant a continuance to either party for such time and as 
often as ~ appear to be just11 • Absence of' a material witness is con
sidered to.be a reasonable ground for such application. In fact., the 
Manual f'or Courts-M~tial sets forth that an application for a continuance 
based upon the absence of' a material witness should show thats 

a. the.vd.tness is material 
· .b •. due diligence has been used to procure his testimoey 

or attendance · 

6 


http:follcid.ng


c. that party applying for the continuance has reasonable 
ground to believe that he will be able to procure such testimoey_ 
or attendance within the period stated 

d. the facts which he expects to be able to prove by such 
witness, and 

e. he cannot safely proceed with the trial without such 
witness. (par 52c, MC1!, 1928, p 41). 

Based upon the record, it is clear thatthe defense counsel confonned sub

stantially with the last four requirements outlined above. The sole 

remaining question is whether these witnesses were material. It has been 

stated that: 


11 The defense of an alibi not only goes to the essence of 
gV,ilt, but it traverses one of the material averments of the 
indictment, namely, that the defendant did then and there, 
the particular act charged. 11 (Vol 1, 7Jharton 1s Criminal Evi
dence, Sec 215, p 244). 

It follo"WS, th.m., theta witness to an alibi is a material witness. 

Certainly, if the court had not been aware of the materiality of the 

expected testi.I?lony of the absent witnesses at the outset of this case, 

the need for confirming the alibis of both accused became acute at the 

close of the case for defense when their counsel again urged a con

tinuance to secure such t~stimony or depositions in lieu thereof• 


• 
?. Ordinarily, the granting or refusal of a request for a continuance 

, is a matter resting in the sound judicial discretion·oi' the court. Obvious
ly, the discretion here involved must be judicial and not arbitrary. There 
must be the exercise of' a reasonable degree of impartial fairness and 
judicial acumen. It is only ,mere the discretion of the court is abused 
that it should be interfered with and corrected .on appeal. , 

In a.I 245664, Schuman, 29 BR 225, 232, the Board of Review declared: 

. 11The right to prepare for trial is fundamental. To deny 
.	this right is to deny a fair trial. Article of War 70 provides 

1In time of peace no person shall against his objection be 
brought to trial before a general court-martial 'Within a period 
of' five days subsequent to the service of' charges upon hi.in. 1 

This does not mean that during war an accused may be deprived 
of the right to prepare his defense. It means rather that, 
during war, he may ~ tried as soon, after service of charges, 
as he has had a reasonable time to advise with counsel and pre
pare his defense. Such period will of course, vary with the 
£acts and circumstances involved in each particular case. In 
some, a matter of hours will suffice; in other - even in time 
of war - the peacetime minimum of five days may be less than 
reasonable. 'lhe suspension, during war, of this peacetime. 
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limitation for which the statute, by implication, provides, 
was not designed to deprive accused persons subject to military 

aw of the fundamental ri t to re are and resent a defense 
in good faith, even in time of war. 11 (l:fnderscoring supplied. 

To the same effect 'Were the decisions of the Board of :Review in CM 
231119, Lockwood, 18 BR 139 and C!.! 236323, HcClain, 22 BR 379. 

It is a fundamental principle of law that equal opportunity should 
be given to defense to secure counsel and prepare for trial as is given 
to the prosecution to present its case on behalf of the government. This 
is especially true in criminal cases where an accused is charged with a·/ 
serious crime. ,. 

In Powell v. Alabama (2'2/7 US 45) known as 11 The Scottsboro case 11, 

the Supreme Court reviewing the conviction in the State court said, at 
page 56 et segz ' 

"***The prompt disposition of criminal cases is to be 
com.'11ended and encouraged. But in reaching that result a defendant, 
charged with a serious crime, must not be stripped of his right to 
have sufficient time to advise with counsel and prepare his defense. 
To do that is not to proceed promptly in the calm spirit of. regu
lated justice but to go forward with the haste of the mob." 
(Underscoring supplied.) 

• 
In this same .connection, the Supreme Court, in Avery v. Alabama (308 US 
444) said at page 4461 

11But the denial of opportunity for appointed counsel to 
confer with the accused and to prepare his defense, could con
vert the appointment of counsel into a sham and nothing more 
than a formal compliance with the Constitution's requirement 
that an accused be given the assistance of counsE!l• The Con
stitutionIs guarantee of assistance of counsel can not be 

· satisfied by mere formal appointment. 11 (Underscoring supplied.) 

In CM 2~2835, Milleisen, 34 BR 205, the Board of :Review, after citing CM 
231119, Lockwood and Avery v. Alabama, supra, stated: 

11This same principle is applicable in· general court-martial 
cases where counsel is appointed to defend an accused, but in 
effect denied the opportunity to properlY consider or prepare 
accused's defense. The question of a continuance is one for 
the sound discretion of the court, but when it is apparent upon 
the record that the court has abused its discretion or.acted in 
an arbitracy- way, the conviction should be held illegal. n 
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Part and parcel with preparation of a defense is the right to secure 
witnesses on its behalf or depositions in lieu thereof. The general rule 
is set forth in Volttr.1e 3, Wharton's Criminal Evidence, Section 1105, on 
page 1936 et seq, as follows: , 

11Although the rieht may be waived, the accused is entitled 
to a reasonable opportunity to procure witnesses for his defense, 
and this right is usually guaranteed by ·the Constitution. The 
constitutional guaranty of a fair and impartial trial contemplates 
the right of the accused to the compulsory attendance of witnesses. 
It is not, therefore, a matter of discretion for the trial court, 
and the court cannot deprive the accused of his right to have com
pulsory process. 

The constitutional right obtains at all times to the end of 
the trial and gives the .accused the right, at a.:rr:r time during the 
trial, to procure compulsory process for the attendance of witnesses 
'Whom he learns are important to his defense.***•" 

This rule has_been followed in most jurisdictions. Prima facie, a sea
sonable motion for a continuance to secure the testimony or depositions 
of material 1Vitnesses in. order to present a proper defense must be 
granted. To justify· a denial of such motion, there must be a showing 
of facts or circumstances tending to establish that the motion was not 
reasonably made. Hare, one of the prime considerations offered by the 
prosecution in opposition to the motion was the fact that both accused 
1981'8 aboard the same ship with all requested witnesses for almost two 
,veeks after the alleged offenses had been committed, yet did nothing 
to secure their testimony or depositions. That fact standing alone is 
not sufficient in the face of the further information that charges were 
not preferred until one ,rnek ~ the ship had sailed from the port. 
Dilatory conduct may not be attributed to these accused for not Tequest
ing the presence of the witnesses before the vessel departed. There is 
no burden placed upon an accused to secure witnesses or prepare his 
defen:e prior to the date charges are preferred and served_upon him. 

8.· The Board has noted the contents of the affidavits of Robert 
F • .A.dams and Charles E. stone, prepared by civilian counsel for one of 
the accused, but cannot consider them in determining the questions of 
law or fact herein since no opportunity was given to the prosecution 
to cross-examine the witnesses. Further, it is unnecessary to speculate 
upon the effect such statements would·have had upon the decision of the 
trial court, assuming the facts the~in to be admissible, since to do 
so would be to enter the field of conjecture. The Board of Review is 
of the opinion that, under the circumstances of this case,. ~he failure 
of the court to grant the requested continuance was an abuse of its 
discretion 'Which injuriously affected the substantial rights of the 
accused. 
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9. For the reasons indicated, the Board of Review holds th~· record 
of trial legally insufficient to support the findings of guilty and the 
sentences as to both accused. 

J:11..~~~~~~~4-_, Judge Advocate 

_,j~~!U:td.d:W~~~-' Judge Advocate 

Judge Advocate 

lO 



JAGH 	 - CH 313548 1st Ind 
0~11; ~, 
. 	 -~ WD, JAGO, Washington 25, D. c. 

TO: 	 Canmanding General, Eighth Army, APO 343, c/o Postmaster, San 
Francisco, California 

l. In the case' of William D. stover and Robert J. Fee, persons serving 
with the A:rmy of the United states in the field aboard the SS Calvin Victory, 
attention is invited to the foregoing holding by the Board of Review that 
the record or trial is not legally sufficient to support the findings of 
guilty and the sentences, which holding is hereby approved. For the reasons 
stated in the holding by the ~d,of.Review, I reconnnend that t~e findings 
of guilty and the sentence as ~'l,~~oh, accused be vacated. 

2. Under the provis;tA~~~ of War 50½, the record of trial 
is transmitted for vacati.. if. ~f tne e~ences in accordance with the fore
going holding. and for a l!Jhe.j . 3- such other action as you may deem 
proper. · ~· ../ 

,i ~<{I
3. i'41en copiel .pf the plloffl.shed order in this case are forwarded to 

this office they shouldsbccompanied by the foregoing holding and this 
indorsement. For conven · of reference and to facilitate attaching 
copies of the published ord to the record in this case, please place the 
file number of the record in brackets ~t the end of the published order, 
as follows: 

( Cl-1 313548). 

1 Incl 	 THOMAS H. GFEEN ---· 
Re cord 01· trial 	 Major General 


The Judge Advocate General 






Vl1Jl. DEP.Al-1U:ENT . (17.3)In the Office of The Judge Advoce.te General 
· Washington 25, D. C. 

JAGQ - CM 313553 

U N I T E D S T A T E S 	 ) 
) 

v. 	 ) 
) 

Second Lieutenant EDWARD ) 
N. HODGDON (0-1013145), ) 
Air Corps. · ) 

AUG 19 1946 

FIFTEEli'"TH AIR FORCE 

Trial by G.C .M., t?onvened at 
Smoky Hill Arrey Air Field, 
Salina, Ke.nsas, 27 March, 5 and 
8 April 1946. Dismissal a1id 
total forfeitures. 

OPINION or the BOARD OF REVIEW 
i'IURFEL, OLIVER and ibDONNELL, Judge .Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

. 2. The accused was tried upon the following Charge and Specifica
tions: 

CF.ARGE:. Violation of the 96th Article o~ War. 

Specification 1: In that Second Lieutenant Edward N. Hodgdon, 
Squadron A, 247th Army Air Forces Base Unit, did, at Sa!ina, 
Kansas on or about.21 October 1945, with intent to defraud, 
wrongfully and unlawfully make and uttei: to Officers' Mess, 
Smoky Hill Army Air Field, Salina, Kansas, a certain check, 
in ·words anQ figutes as follows, t~ wit: 

No. 23 Unhersal Check 	 Date 21 October 19_1Q__ 

1st Nations! Bank of Montgomery, Alabama 
Write name of Bank or Trust Company on To~ and State 

above line 

Pay to the .$ 10.22..
100Order of___,_.;;aOf=-f=-1=-·c...,ea.:r..,s:....:..M.es,..s.._______ 

Ten and - - - - - - - - ~ .-.N.2/100 Dolle.rs__ 
I hereby certify that sufficient funds are on deposit in' above bank 
in my name to cover amount of this check. 

/ s/ Lt. Edward N. HodedonIndorsement on reverse side 
0-1013145, 247th BUOfficers Mess 

http:Dolle.rs
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and by means thereof, did fraudulently obtain from the said 
Officers 1'.ess about ten dollars ($10.00), lawful money of tr..e 
United States, he, the said. Second Lieutene.nt Edward N. 
Hodgdon, then well knowin6 that he did not have and not in
tending that he should have sufficient funds in the 1st [a
tional Be.nk. of fontgo:mery, Alabar:-ia, for the payment of said 
check. 

Since Specifications 2 to 6, inclusive, are couched in languaee 
identical to that used in Specification l, except as to differences in 
date e.nd amount tabulated below, they are not here repeated in full. 

S2e1::ification Date of Che~k Amount 

2 6 November 1945 $25.00 
It It.3 6 25.00 

4 7 It • 25.00 
It ..5 7 2.5.00 
It It6 14 15.00 

tccused pleeded not guilty to, end was found guilty of, the Charge and 
all Specifications. Ko evidence of previous convictions was introduced. 
Accused ~as sentenced to be dj_smissed the service and to forfeit all pay 
and allowances due or to beco;ne due. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of ·.far 48 • 

.3. Evidence for the Prosecution. The six checks in question were ' 
admitted in evidence without objection (R 10) as Prosecution Exhibits 1 
to 6 inclusive, the exhibit number coinciding with the Specification 
number to which each check individually pertains. The caehier at the 
Officers' Club testified that she deposited each of the six checks in 
the National Bank of herica in Salina, Kansas, on the next day after they 
were written and that they s.11 were returned for insufficient funds 
(R 9, 10). The first check written 21 October 1945 was returned 7 r~ovember 
1945 (R 10). The mana.ge·r of office girls at the Club v;rote accused a 
letter about the first check on 8 1;ovember 1945, called his quarters three 
times and left a message for him to call her at the Club and got no re
sponse from accused (R 14). The Officers' Club Officer ~Tote accused 
about the first check through headquarters on 13 November 1946, and again 
on 28 November 1946 about the later checks, and, still receiving no re
sponse from eccused, followed up with a call to headquarters (R 18). 
nsometime" in November accused came in and said to the manager of office 
girls that he would be, in about the first of the month. After this the 
check written by accused' on 14 November 1945 came through for deposit 
(R 15, 16). It was stipulated that the Aesiste.nt Offi<-ers I Club Offfoer 
if present would testify that the checks, Prosecution Exhibits 1 to 6, 
inclusive, cashed by accused at the Club were returned marked "Insuffi
cient Funds11 , that the Less had not.been reimbursed for +..hese checks, 
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that Mcused was notified of the return of the first check on or about 
13 November 1945, tr...e.t all six checks were drawn on the First National 
Bank of I11cntgomery, Ala barre, and are in the amounts and dated as follows: 

21 October 1945 - $10.00 
6 November 1945- $25.00 
6 November 1945- $25.00 
7 November 1945- $25.00 
7 November 1945- $25.00 

14 November 1945- $15.00 

Warren F. Dent, Cashier, First National Bank of tiiontgomery, 
Montgom,ery, A;tabame, testified by deposition {R 18, Pros. Ex. 7) he is 
familiar with the accused's account, that when accused opened the account 
on 9 February 1944 he did not request that stat•ents be sent to him e.nd 
therefore none w~re sent, that accused had an allotment of $50.00 per 
month coming to the bank from February 1945 through November 1945. The 
statement of accused's account as identified by this witness and placed in 
evidence as part of his deposition (R 18, Pros. Ex. 7) for the pertinent 
dates shows: · · · 

Qheck§ D~R.Qfits Date Balan!:2 

$18.00 15.00 Oct 20 145 3.09 
20.00 
20.00 Oct 22 '45 J.09 

.50 Nov l ·'45 2.59 
50.00 Nov 6 145 52.59 

10.00 Nov 7 '45 42.59 
20.00 Nov 9 145 22.59 

.so Nov 13 . '45 21.79 

.50 Nov 16 145 21.29 

.50 .50 Nov 18 '45 20.29 
10.00 Nov 20 '45 10.29 

5.00 .50 Nov 26 145 4.79 
1.00 Dec 10 '45 3.79 

The following voluntary extra-judicial statement made by accused was 
introduced by the prosecution without objection (R 21; Pros. Ex. 8): 

"l. I acknowledge that the checks mentioned in the affi 
davit of Flight Officer Franck were made by me, and the signa
tures contained thereon are mine. .., 

•2. That through error and poor business judgment, I made 
these checks on an Alabama bank, not knowing at the time there 
were insufficient funds to cover these checks. 

http:1945-$15.00
http:1945-$25.00
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"J. That I have another bank ac~ount in the Farmers and 

t:erchants National Bank of Los Angeles; California. 


•4. Vw..en originally notified of the return of the first 
check when I had drawn on the .Alabama Bank, I intended to pay 
same inunediately but it slipped my mind and shortly thereafter 
I left for Washington, D. O. on temporary duty and did not 
return until 8 December 1945. At that time I had forgotten 
completely about this matter until notified by Captain Wallace 
who is now investigating.• 

4. Evidence for the J2.~~. Accused elected to testify under 
oath. All six of these checks were identified by the accused (R 25) 
as having been signed by him (R 27) and he acknowledged that he receive~ 
the money for each of them from the Officers' Club (R 25) at the Smoky 
Hill Army Air Field (R 2J). Before writing the checks accused believed 
he had around $100 in the bank, that he had a $50.00 allotment going to 
the Montgomery bank November first, that the first notice he.received 
that the checks were outstanding was from Captain Ziegmont sometime in 
November and that after that he wrote no more checks (R 24). At the 
time Captain Ziegmont notified accused about the first check accused was 
aware that he had written.five others but then he went, to 'i'lashington, it 
completely slipped his mind and he did not take ~are of it or teke any 
steps to get in tou~h ~ith the bank (R 25). The manager of office girls 
at the Club did not talk to accused at any time. Accused lost his 
Montgomery check book before he arrived at Smoky Hill and that is why he 
used the blank check forms. Ac~used read in full what was on the counter
cheek form before making the checks and was aware that he was certi 
fying 11 ••• that sufficient funds are on deposit in above bank in my name 
to cover amount of this check" (R 26). The Montgomery account was in ac
cused's name alone, he was the only one to me.lee deposits to or write 
checks on the account, he kept no record at all of the account (R 27). 
Accused was familiar with clearing house procedure (R J2). When notified 
of the insufficiency of his aecoun~ accused tried to borrow money from 
two or three friends. He was in financial straits because he had spent a· 
lot of money for Christmas presents and while in Washington (R Jl). !c
cused has an allotment of ~125.00 a month to his father (R 24). 

It.was stipulated that if present, accused's father would testify 
that accused has an account in the Farmers and L'.erchants Ne.tional Bank 
of Los Angeles, California, that it was his practice to deposit some of 
the money in that bank, that•from 21 September to 14 November 1945 the 
account was very low, but. that this fact was unknown to accused because 
he did not notify accused about it (R 22). Captain Raymond Ziegmont 
testified that as Assistant .Adjutant of the base he notified accused on 
or about 8 December 1945 that his checks were outstanding (R JJ, J4). It 
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was stipulated, Lieutenant Robert Parker if present would testify, that 

about 15 December 1946 (R 36), accused tried to borrow from him (R 34) 

an amount in excess of $50 which Parker would have let accused have if 

he could have afforded it (R 35). It was stipulated, Captain Ernest 

Murray if present would testify that accused was efficient, has done his 

work as an officer and a gentlemen, that he had no occasion to question 

accused's word and would have loaned accused money if he had it and if 

accused had eome to him (R 36, 37). 


5. The evidence of accused's guilt of all Specifications and of 
the Charge is clear and conclusive. The six checks were cashed by ac
cused, were returned unpaid because of insufficient funds in the bank 
account end no restitution has been made. At no time while the $125.00 
worth of checks were being issued by accused was there more than 
$52.59 in the ~ccount and as each check was presented to the bank there 
were insufficient funds on deposit to·pay that check. The court found 
that the accused bad an intent to defraud, and knew there was not, and 
intended that there should not be, sufficient funds in the account. 
This intent·was properly inferable from the evidence. On the face of 
each of the checks there was the unusual language, "I hereby certify 
that sufficient funds are on deposit in above bank in '!fl1 name to cover 
amount of this cheek." Accused read thi°s language and was aware that he 
was making an affirmative certificate as to the sufficiency of the account 
when at best "he believed he had around $100 in th19 bank. 11 Accused was 
the only one who made deposits to or withdrawals from this ~ccount. He 
did not ask for and never received statements, .lost his check book, and 
kept no record of the account. Where, as here, the status·of the ac
cusedts aMount results from his own acts he.is properly chargeable with 
knowledge of it (CU 24.5908, Riley,29 BR 325, 332). . 

Accused issued the sixth check for $15.00 on l4.November 1946 after 
he had been notified that the first check for $10.00 dated 21 October 
1945 bad been returned for insufficient funds. This clear evidence of 
guilty knowledge at the time of committing one of this series of related 
offenses may properly be considered in determining the intent and know
ledge of accused at the time of the commission of the other offenses. 
Finally the fact that accused uttered six dishonored checks in less than 
a month, had spent a lot of money for Christmas presents, spent a lot of 
money in Washington, was under the necessity of trying to borrow from 
friends and did not make the checks good all support the finding of ac
cused's knowledge of the condition of his ac~ount and his fraudulent intent 
(CM 221992, t:oore, 49 BR 153, 163). 

6. Lccused is 27 years old, unmarried.and a high school graduate. 
In civil life he was a service station attendant and a dental laboratory 
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technician apprentice. He served with the California National Guard 
from 6 February 1936 until it was inducted.into active service in 1941. 
He was appointed Corporal 12 April 1941, commissioned a temporary second 
lieutenant 3 October 19,42 upon graduation from the .Ar~ored Foree Offi 
cers' Candidate School. Accused was rated as a bombardier on 2 September 
1944, has no foreign service, elected to remain on active duty in
definitely, and requested relief from active duty on 8 L\°ay 1946. Accused 
received three excellent and three very satisfactory efficiency reports,. 
tbe others being rated as unknown. 

7. The court was legally constituted and had jurisdiction'of ~he· 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during the triel. In the 

'opinion 	of the Board or Review the·record of trial is legally suffi~ient 
to 13upport the findings of guilty and the sentence, end to warrant con
firmation thereof. Dismissal is authorized upon conviction under Article 
of War 96. · 	 - · · 

......,,=--~"""'"911J4o-E--'~-~=--..1.::,...---' Judge Advocat~ 

-1..:r:.!~~~..L.:.,_.£!.~'..b.~~?!!::'!:::!.--' Judge Advocate 
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JAGQ - CM 313553 1st Ind 

VID, JAGO, Washington 25, D. C. 

TO: The Under Sacre tary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant &iward 
N. Hodgdon (0-1013154), Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of ma.king and uttering six checks aggregating $125 with insufficient 
.funds in the bank for payment thereof', in violation of Article of War 96. 
He was sentenced to be dismissed the service, and to forfeit all pay and 
allowances due or to become due •. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of War 
48. 

3. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. 

The evidence shows that during the period from 6 November to l4 
November 1946, both dates inclusiv-e, the accused made and uttered to the 
Officers Mess six checks aggregating $125, with intent to de.f'raud, with
out having or intending to have sufficient funds in the bank for payment 
thereof. Accused cashed the last of the six checks after he had been 
notified the first one was returned. Accused was the only one with access 
to this account, never asked for statements, had lost his check book am 
kept no record of the amount in the account. In a voluntaey statement 
accused stated that upon being notified of the return of the first check 
he had intended to pay same immediatel,y but it slipped his mind and shortly 
thereafter he left town on temporary duty·and did not return until some
time later and that he had forgotten completely.about the matter until 
notified by the investigating officer. Up to the time of trial none o! 
the $125 had been repaid. · 

4. Accused,is 27 years old, unmarried and a high school graduate. 
In civil life be was a service station attendant and a dental laboratory 
technician apprentice. He served with the California National Guard 
from 6 February 1936 until it was inducted into active service in 1941. 
He was appointed Corporal 12 April 1941 and commissioned a temporar:, second 
lieutenant 3 October 1942 upon graduation from the Armored Force Officers' 
Candidate School. Accused wae rated as a bombardier on 2 September 1944, 
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has no .toN'-in service, elected to remain on actiTe duty indefinite~, 
and Nqueated relief from active duty on 8 May 1946. Accused Nceind 
three excellent and three nr, satis1'actor;y efficiency reports, the 
others being rated as unknown. 

5. Deliberate .traud appears. I recommend that the sentence be 
con.timed, that the torf'eituree be remitted and that the sentence aa 
modi.tied be carried into execution. 

6. Condd1rat1011 has been given to a letter trom Senator Saltonstall, 
dated 22 :May 1946, w1th a copy o.t letter from accused reqmsting clemency. 

7. Inclosed is a torm of acticm deeigned to c&rr7 t.hia recommenda
tion into e.t.teot 1hould it meet 'With 7gar approval, 

3 Inola THCJUS H. GREEN 
· 1. Rtco%'d. of trial Kajor O.neral 
2. Form of action The Judge Advocate 0.m ral 
3, I.tr tr Sen Saltonatall 

w/07 of incl, 

.C,M,O, 271--------------------12 Septe~ber 1946), ( O -
1 
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WAR IEPAR'.IMENT 
In the Office 	of The Judge Advocate General 

Washington, D. C. 

JAGH - Cl.{ 31.3562 1 7 OCT 1946 

UNITED STATES 	 ) UNI 'JED STA'1ES AHIY FORCES VES'1ERN 

) PACIFIC 


v. 	 ) Trial by G.C.M., convened at 
) Headquarters Base X, AFWESPAC, 


First Lieutenant ARTHUR c. ) APO 358, 25 March 1946. Dis-

GIDVE (0-1056107), Coast ) missal 

Artillery Corps ) 


OPINION of the BO.ARD OF ~VIEW 
HOTTENSTEIN, SOLF' and SCHWAGER, Judge_ .Advocates 

1. The record of trial in the case of the above-named officer has been 
examined 	by the ,Board of Review. 

-
2. The accused was 'tried upon the following Charge and Specifications: 

mARGE:1 V1.olation of the 96th Article of War. If 

Specification 	l: In that First Lieutenant .ARTHUR c. GROVE, Battery 
' B, 389th J.il Battalion, did, at Headquarters, Cavite Province 
Military Police O)lllllland, Luzon, P.I., on or about 2 January 
1946, with intent to deceive First Lieutenant VIRGIL W. Gm:EN, 
Adjutant, Headquarters, cavite Province Military Police Camnand, . 
officialll report to the ·said First Lieutenant VIRGIL w. amN 
that t1r0 t Ton, 4x4, Government vehicles Serial Numbers 20560844 
and 20730591 _had been cannibalized and dismantled, which report 
was lmown by the said First ~utenant ARTHUR c. GROVE to be 
untrue. 

Speci.rication 21 In that First Lieutenant ARTHUR c. GROW:, Batter, 
B, 389th AAA Battalion, did, at Cavite City, Luzon, P.I., on er ·about 
4 January 1946, wrongfull.7 permit a Gowrnment Motor Vehicle,

. ¼ Ton, 4Jr4, to remain without the Motor Park ct Headquarters, 
cavite Province Military Police Command, and be operated by 
enlisted men of his organization without the proper dispatch 
in violation of published orders of Headquarters, cavite Pro
vince Military Police Comnand. 



He pleaded n<?t gullty to the Charge and the Spedfications thereof. The 
.court found him guilty of Specification l except the words and figures 

ntwo•, "vehicles", "numbers" and "and 207.30591" substituting therefor the 

1r0rds •att, "vehicle" and "number", of the excepted words not guilty, of 

the substituted.words guilty, guilty of.Specification 2 and guilty of the 

Charge. There was no evidence of previous convictions. The accused 1laS 

sentenced to be dismissed the service. The review.ing authority approved 

the sentence and forwarded the record of trial for action under Article of 

war 48, with the recamnendation that the sentence be commuted• 


.3. The evidence for the prosecution shows that the accused ,ras a mem
ber of Battery B, 389th .Antiaircraft .Artillery (AW') Battalion, which organ
ization us attached to the Cavite Province Military Police Camnand for 
operational purposes. During December 1945 and until 5 January 1946, accused 
was Mot~r O!ficer for Headquarters Ca.vita Province Military Police Canma.nd 
as 11ell as for his own battery. On .31 December 1945, accused was ordered 
to account for eight vehicles impounded at the cavite Province Military 
Police Headquarters (R 7; Pros Ex J.). In compliance with that directiw, 
accused subnitted a report by certificate to, the adjutant that certain 
'Vehicles had been dismantled and "cannibalized", including therein two ¼ · 
ton trucks numbers 207.30591 and 20560844 (R 8; Pros Ex B) •. Hmiever, after 
the report had been made, these two whicles 1'9re found in running condition 
(R 8). J. sworn statement ma.de by the accused to the investigating officer 

·,ras introduced into.evidence as Prosecution's Exhibit F, in which the ac
cused admitted that, when he prepared the report, he knew that jeep number 
20560844 bad not been "cannibalized" but was in serviceab,le condition. It · 
had been include'1. in the list of dismantled jeeps so it could be used by the 

, 	men in the motor pool, during the last 11eek of their stay there. With re
gard to jeep number 20730591, that number had been eIToneously- listed on 
the certificate instead 0£ NB 2705, the number of the jeep which had been 
cut up (R 16). 

' . Cll 21 December 1945, Lieutenant Colonel Willis, the Cbmmanding Of'!icer 
of cavite Province' Military Police Camnand, issued an order that no jeep of 
that command would be dispatched £or I'('Creatibnal purposes without his 
authorization (Pros Ex D). The acca.sed lmew of this order £or he discussed 
it nth Lieutenant Colonel Willis in the latter part 0£ December 1945. In 
!act,· on that same occasion, Lieutenant Colonel WU.lls approved the use of 
a jeep by the accuaed himself (R 12). The order applied to the enlisted men 
of accused's organization. Lieutenant Colonel Willis did not recall author
izing the enlisted men of accused's organization to use a vehicle for 
recreation on 4 January 1946, but he was quite sure that no request £or such 
authorization had been made. There is no record of jeep number 2056o844 
being dispatched on 4 January 1946 (Pros Ex C). H01'18ver, the accused had 
given the enlisted men pemission to repair the vehicle for use by his 
motor pool personnel 1'hile they were .there and it was used on 4 January 
1946 to transport them to a party (Pros Ex E). . 
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4. Evidence for the defense: After the accused was advised of his 

rights as a witness, he elected to be sworn and testify as to Specification 

2 only. He identified an extract copy of an order relieving his organization 

from attachment to Cavite Province Military Police Command effective 1 Janu

ary 1946. Accused was informed of this order by his battery commander and 

was never told that it had been extended, modified or changed (R 18). 


5. Specification 1 (Making a false official report) - The accused is 
charged with making an official report that two vehicles had been cannibalized 
and dismantled, which report was false and lmo,m by accused to be false, and 

. that it was made with intent to deceive. The evidence presented to the court 
through. the testimony of the witnesses and the admissions of the accused ~e 
to the investigating officer conclusively shows that the accused received an 
order to account for the vehicles, that he made a false report by certificate 
that jeep number 20560844 had been cannibalized and dismantled, that he lmew 
this was false and it was made in order to pennit the enlisted men of his 
organization to use the vehicle for recreational purposes. Since there is 
no doubt as to the official nature of this report, a prima facie case was 
established. ' 

Specification 2 (Violation of standing orders) - It was proved-that the 
accused permitted a vehicle in his charge to be operated under conditions 'llhich 
1'8re in violation of standing orders from high.er authority. His only defense 
was that the offense occurred after the effective date of the order relieving 
his unit .f'ran assignment to that CClTilllaild. There was no denial that the vehicle 
belonged to that command. In fact, accused had instructed his men to leave 
the vehicle t~re 'When they left and it was not to be taken by the battery 
(Pros Ex F). Since the vehicle 11a.s chargeable to the JJilitary Police Command 
even though under the control of the accused, all orders issued by this can
mand pertaining to the use of the vehicle would be binding on him. To hold 
othendse irould in effect vitiate all p0'198rs of restraint by superior commands 
and create an unnatural and inconceivable situation. Further, accused's 
organization did not actually leave the Military Police Conmand until after 
the offense. Hence, the accused was subject to its administrative regulations 
and orders and wilfully violated the order in question. · 

6. Accused is JO years of age and single. .After graduating fran high 
school, he attended college for one and a half years. He has had enlisted 
servioe from 15 July 1942 to 19 May 1943 when he was commissioned a second 
lieutenant upon graduation from .Antiaircraft Artillery Officer Candidate Sdlool 
and entered on active duty as an o!'ficer. He 11aa pranoted to first lieutenant 
on JO May 1945. 

?. The court was legally constituted and had jurisdiction of the person 
and the subject matter. No errors injuriously affecting the substantial rights 
of. the accused 198re canmitted. In the opinion of the Board of Review, the 
record of trial is legally sufficient to support the findings and sentence 
and to -.arrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 96. 

·1~~ . , 	Judge Advocate 

Judge Advocate .·~···:
3 Judge Advocate 

. 	 . 
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31 October 1946JAGH - CM 313562 	 1st Ind 

WD, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May !945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of P.aview in the case of First Lieutenant Arthur 
c. Grove (0-1056107}, Coast Artillery Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of mald.ng a false official report and of violating standing orders, in 
violation of Article of Wa.r 96. No evidence of previous convictions was · 
introd.uced. He 11as sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial for ac
tion under Article of War 48, recan.~ending that the sentence be commuted. 

J. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence. I concur in that opinion. 

On 2 January 1946, the accused, as motor officer of Cavite Province 
Military Police Camnand, submitted a report by certificate showing that 
certain vehicles had been cannibalized and dismantled. At the time this 
report was made, accused knew it to be false with regard to one of the 
vehicles listed since he had given the enlisted men of his unit pennis
f!ion to repair that vehicle so it could be used by them on ·recreational 
runs. A standing order of the command required authorization from the 
canmanding officer before any vehicle was dispatched for recreational 
purposes. Despite this order, of which accused had full knowledge, he 
permitted his men to use the repaired vehicle for recreation without 
such authorization. 

4. Accused deliberately made a false statement and dismissal is an 
appropriate punishment. I recommend that the sentence be confirmed, but 

1• in view of all the circumstances and the reviewing authority's reconnnen
dation for commutation, I recom.'!lend that the execution of the sentence be 
suspended during good behavior. 

5. Inclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation meet ""°:th your approval._ 

2 	Incls ·· 

l - Record of trial 

2 - Form of action 
·-----------( a.c.M.o• .340, 12 Nov 1946). 

THCUAS H. GREEN 
Major General 
The Judge Advocate General 



WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGN-CM .31359.3 

UNITED STATES 

v. 

Frivate ALBERT F. SAWYER 
(.3254306.3), Squadron C 
Aviation, lloth Army Air 
Forces Base Unit (OTU & 
SRDH). 

r FIRST AIR FORCE 
) 
) Trial by G.C.M., convened at 
) Mitchel Field, New York, 24 
) April 1946. Dishonorable dis
) charge and confinement for 
") ·three (.3) years. Midwestern 
) Branch, Disciplinary Barracks. 
) 

HOLDING by the BOARD OF REvr.!!/.'f 

BAUGHN, O'CONNOR and O'HARA, Judge Advocates 


1. The record of trial in the case of the soldier named above 
has been exarn:ined by the Board of Review. 

2. Accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 58th Article of War.· 

Specification: In that Private Albert F. Sawyer, Squadron C 
Aviation, 110th Anny Air Forces Ease Unit (OTU & SRDH), 
then assigned 261st Signal Heavy Construction Company, 
did, at'Base General Depot, San Bernardino, California, 
on or about 24 March 1944, desert the service of the 
United states am did remain absent in desertion until 
he was apprehended at Brooklyn, New York, on or about 

· 6 March 1946. 

He pleaded not 'gUilty to the Charge and Specification, and, by ex
ceptions and substitutions, was found guiltY, of, absence without leave, 
in violation of Article of.Viar 61. No evidence of any previous con
victions was introducad. He was sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor, at such place as the reviewing 
authority might direct, for three years. The reviewing authcr ity 



approve9- the sentence, designated the Midwestern Branch; United . 

States Disciplinary Barracks, Fort Benjamin-Harrison, or elsewhere 

as the Secretary of War might direct, as the place 0£ confinement, 

and withheld. the order directing execution 0£ the sentence pur
suant to Article 0£ War so½. . · . _ 


3. Accused was tried on 24 April 1946 for desertion alleged 
·to have begun on 24 March 1944 and to have been tarminated by ap

prehension on 6 March 1946. He was· found guilty 0£ the lesser in

cluded offense of absence ·with.out leave for the same period. There 

is no doubt that the evi<,ience sustains the court I s finding that ac

cused was absent without leave for the period alleged. · 


, . 
Articie 0£ War· 39 provides in part that: 

"Except £or desertion committed in- time of war, or 
for mutiny or murder, no person subject to mill tary law 
shallbe liable to be tried or punished by a court-martial 
£or any- crime or offense committed more than two years be
fore the arraignment of such person:" 

. ' 
The question raised by this case is whether, when an ac

cused is cJ}arged with an offense against which the Statute of 

Limitations has not run, and is found guilty of an offense against 

which it has run, the court is obliged to advise him 0£ his right 

·to plead the· statute as a bar where there is no indication in the 


· record that he was aware of this right. · · 

The leading opinion by the Board of Review on ·the effect 
· of a failure to plead the Statute of Limitations is CM 20153?, Fouts, 

5 BR 157. Accused in that case was tried and convicted of receiving 
certain sums of money as.a Disbursing Officer and failing to ace.aunt 
£or the same from Z7 February 1931 to 19 December 1932. The Board 
held that each failure of accused to a~count monthly for mon_eys 
received during the preceding month constituted an offense and as · 
some 0£ the accounts had been·submitted more than two years before 
arraignment, :4 December 1933, ~he Statute or Limi~ations could have 
been successfully interposed as a defense to those offenses. However, 
not only was the statute not pleaded but, in addition, there was 
nothing in the record to show that accused was advised by the court 
or his counsel that this defense was available to him. The Board 
stated that the question for decision was whether the failure of 
the record to show' affirmatively that accused was. so advised nullified . 
the findings of guilty. · 

It was pointed out that both in. the Federal courts am in 
military law the bar of the statute was.a matter of defense which could 
be raised by a special plea or under the general issue, but in the latter 
case only if evidence was introduced as to 1t·s applicability. The 
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provision of both the 1917 and 1921 Manuals for Courts-:liartial re

quiring an explanation in open court in appropriate cases, was re

ferred to~ together with decisions to the effect that a failure to 

comply with that provision prejudiced the substantial rights of an 

accused. The Board stressed the fact that the 1928 Manual stated 


· merely that the court may advise the accused of his right to plead 
the statute both where the original specification (MCM, 1928, par. 67) 
or that remaining after exceptions and substitutions had been made, 
(k~M, 1928, par. 78!), appear to be barred by lapse of time and they 
cited another provision of the Manual which requires defense counsel 
to explain to accused his rights .in the premises "before the trial" 
(id. par. 45!2). They concluded, (p. 251) as follows: 

· "* * * The Board of Review is of the opinion that the 
statute o.f limitations maybe set up by an accused as a 
bar to his trial or punishment either by a special plea, or 
by evidence of the statute and its applicability introduced 
under a plea to the general issue, but that without such 
evidence a ple·a of not guilty, as in the instant case, does 
not assert the bar of the statute. Under the present Manual 
for Courts-Martial it is no longer mandatory, as it was under 
the Manuals of 1917 and 1921; that it appear of record that 
the president of the court (1917 and 1921) or the law member 
(1921) advised the accused of his legal rights as to the 
statute of limitations in each case tried by general court
martial in which, upon the face of the record it appeared 
that he might successi'ully plead the statute, but had not 
done so. The present requirement for the protection of the 
rights of the accused under such circumstances is merely the 
directory one that the military counsel of his own selection, 
or the defense counsel, will, before the trial, explain to 
the accused in an appropriate case his right to plead the 
statute of limitations, and that such explanation will be 
made regardless of the intentions of the accused as to 
how he will plead. There is no requirement that it appear· 
of record that such a duty was properly performed by mill tary 
counsel for the defense, and, in the absence of .such a re
quirement, the prescription that it be performed "before the 
trial" removes it entirely from the record. In the absence 
of an affirmative showing to the contrary, it may be.presumed 
that such milltary counsel perforl'!led not only this duty but 
the other general duties of his office prescribed by paragraphs 
4.312, and 45!2., ~anual for Courts-11artial, since the law presumes 
that public officers duly perform their official functions, 
and this presumption continues until the contrary is shown. 
Dig. Ops. JAG, 1912, p. 529, XI A 2.n (Emphasis in original) 

The Fouts case was followed in C~ 231504, Santo, 18 BR 235. 

There the accused was·char6ed with desertion and, by exceptions and 

substitutions was found guilty of absence without leave commencing 
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at a period.more than two years before arraigriment. Accus~d's right 
· to plead the statute was not brought to his attention in open court. 
The Board quoted the above cited portion o't the opinion ·in the Fouts 

· case and held the record of trial legally sufficient to support the 

findings. 


From the foregoing it can be seen that in the case where 
the statute has run against an included offense, though, not against 

. the offense originally charged, as W9ll as in the case where it has 
run against the offense originally charged, the record need not con
tain any explanation of accused's right to raise,the statute as a bar 
because it is the duty of the defense counsel to make such explanation 
before trial and it is presumed that he performed such duty in the ab
sence of a showing to the contrary. This doctrine which means, in 
effect, that an accused would subject himself to dishonorable discharge, 
total.forfeitures, and confinement at hard labor for years although 
knowing Jie could invoke immunity to such punishment, is so unrealistic 
that we think ij, needs to be re-examined despite the fact that, con
cededly, the S~to case, supra, in all respects governs the case at 
hand. · · 

This rule rests not only on the presumption ·that defense 
counsel did his duty, but also on the premise that he was familiar 
with his duty~ Military law, like all law, has its technicalities 
which only training and practice can thoroughly master. As applied 
to the facts in the case the assumption is made that defense. counsel 
not only anticipated that the court might find accused guilty of ab
sence without leave, an unusual result since accused was gone just 
1,8 days short of two years, but also that he was aware that the period 
of-limitations for this offense was different than that with which 
accused·-wa~ originally charged. · 

It is interesting to note that the paragraph of ·the Manual 
describing defense counsel's duties (par. 45) states that he shall 
advise accused of his right to remain silent or testify and yet it 
is almost the universal practice for the court to instruct an ac
cused as to these rights. If the court feels it necessary to give 
this instruction relative to a situation which is elementary and 
which occurs in every trial, what is left of the presumption that 
defense counsel performed his duty in explaining the rare and 
recondite point which. is involved in this case? 

To be sure the attention.of accused and his counsel was 

directed toward the fact that he had,been found guilty of absence 


' 	 without leave but this was done under such circumstances that there 
was little real .opportunity to plead the bar of the statute. Where 
an accused is found guilty the prescribed procedure is to open the 
court for evidence of previous convictions and personal data, close the 
court, vote on the sentence, open the court, and announce the findings 
and se~tence (MCM, 1928, App. 6, pp. 267, 268). That procedure was 
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followed in this case and immediately thereaf~er the court adjourned. 

All that defense counsel knew when the court opened after closing, for 


. a vote on the findings was that his client had been found guilty of 
some offense and, as we have said, he might nc:it unreasonably assume 
that it.was desertion. After the court.had-fixed the punislunent it 
reopened and then for the first time accused and his counsel learned 
that he had been found guilty of absence without leave. Immediately 
after that announcement, however, t~e court prpnounced sentence and 
adjourned. Neither accused nor his counsel had any genuine opportunity 
to ponder the effect of these findings or to reflect upon the legal 
principles which might govern the changed situation. In our opinion, 
it would be grossly unfair to penalize accused on the basis of an 
assumption that his failure to plead the statute at that point in the 
trial was the result of a conscious choice made with full knowledge 
of his rights. 

It may be argued that the Manual, in stating that in the 
situation here involved the "court may advise the accused in open 
court of his right to plead the statute" (MCM, 1928, par. 78~), has 
laid down the applicable rule and we are bound to follow it. This 
argument gains force from the fact that in the 1917 and 1921 Marruals 
it was mandatory upon the court to make such an explanation if the 
facts in the particular case warranted it. We do not believe, however, 
that the permissive character of the present rule is a bar to our 
holding i.n the present case, ·that the court was bound to· advis![t . the 
accused of his rights. There are situations where the giving·of' such 
advice would be an idle gesture. It may appear that the accused is 
cognizant of-his rights. It may be plain that the statute has been 
tolled. In these circumstan:es to recpire that the court give an 
explanation would only serve to create confusion. In brief, we 
think that the Manual,· in failing to require such advice by the 
court in all circumstances, does not preclude us from requiring it 
in those cases where consideration of justice and fairness demand it. 

Doubtless some of the arguments adduced above would have 

equal application in the case where it appears that the statute has 

outlawed the original specification brought against accused. On the 

other hand, there are considerations, to which we have had reference,. 

applicable here that are inapplicable in that situation. That case 

is not before the Board, however, and does not have to be decided. 

What.the.Board does decide is that where, as here, an accused is 

found guilty by exceptions and substitutions of an offense against 

which the s~tute has apparently run, although it had not run against 

the offense with which he was originally charged, and the record fails 

to disclose that he was cognizant of his rights to plead the statute, 

and there is no indication· that it had been tolled, a failure of the 

court to advise accused of his rights in the premises is fatal error 

voiding the conviction of that specification. 


4. The charge sheet shows that accused is 24 years of age and 

s . 



(190) 

was inducted on 13 November 1942 at Camp Upton, New York. 

5. For the foregoing.reasons the Board of Review holds that 
the record of trial is legally insufficient to sustain the findings 
and legally insufficient to sustain the sentence. 

~~ u.Ja.:;L, Judge Advocate, 

.~{;~ , Judge Advocate.

~J .
CJ•'" ~/~.Jg. Advocate, 
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· JAGN-CM .313593 1st Ind 
WD, JAGO, Washington., D. C. 
TO: Commanding General., First Air Force., Mitchel Field, New York. 

1. In the case of Private Albert F. S8'19Y8r (32543063), Squadron 
C Aviation., llOth Army Air Forces Base Unit (OTU & SRDH)., I concur 
in the foregoing holding by the Board of Review and for the reasons 
stated therein recommend that the findings of guilty and the sen
tence be disapproved. 

2. When copies of the published order in this case are for
warded to this office., they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case., please place the file number of the record in brackets at 
the end of the published order., as follows: 

(CM 313593). 

Incl THOMAS H. GREEN 

Record of trial Major General 


The Judge Advocate General 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 


Washington 25, D. C. 


JAGQ - CM 313595 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

,Private J._W. THOMAS (18022784), ) 
Squadron B, 4121st Army .Air Forces) 
Base unit (Area Command), Ke~ ) 
Field, Texas. ) 

JUN 20 1946 

SAN ANTONIO AIR TF.CHNICAL SERVICE 
COMMAND 
'!'rial by G.C.M., convened at Kelly 
Field, Texas, 22 April 1946. Dis
honorable discharge and confinement 
for seven (7) years; Penitentiary. 

HOLDING bf the BOARD OF REVIEW 

OLIVER, TREVETHAN and DAVIS, Judge Advocates 


1. The Board of Review has examined the record of trial in the case of 

the soldier named above and submits this, its holding, to The Judge Advocate 

General. 


2. The accused was tried upon the 	following Charge and Specification: 

CHARGE: Violation of the 58th Article of War. 

Specification, In that Private J. w. Thomas, Squadron .B, 412lst·Arlqy 
Air Forces Base Unit (.Area Command), Kelly Field, Texas, then of 
6th Eilgine overhaul Squadron, Kelly Field, Texas, did, at Kel.4 
Field,·Texas, on or about 1 June 19~, desert the Service of the 
United States and did remain Absent in desertion until he was Ap
prehended at Hobbs, New Mexico, on or about 4 March 1946. 

Accused pleaded not guilty to and was found guilty of the Charge end the Speci
fic&tion, except that the court substituted the words "his absence was termi
nated in a manner not shown" for the words "he was apprehended at Hobbs, New 
Mexico" which appeared in the Specification. No evidence of previous convictions 
was introduced. Accused was sentenced to be dishonorably discharged the service, 
to forfeit all~ end allowances due or to become due, Bnd to be confined at 
hard labor, at such place as the reviewing authority may direct, for seven (7) 
years. ·The reviewing authority approved the sentence and designated the United 
States Penitentiary, Leavenworth, Kansas, or elsewhere as the Secretary of War 
~ direct as the place of confinement, and forwarded the record of trial for 
action under Article of War 5o½• 



,3. Evidence for the Prosecution. An extract copy of a morning report of 
l June 1944 showing accused as ~dy to AWOLtt was introduced into evidence as 
Prosecution's Exhibit 1 {R 6). Special Orders Number 54, Headquarters San An
tonio Air Technical Service Command, 18 March 1946, was admitted into evidence 
as Prosecution•s Exhibit 2 {R 6). Paragraph 19 thereof describes accused as 
tt(now in confinement, this sta)n end transfers him to Squadron B, 412].st AA:F 
Base Unit {Area Comd.) Kelly Field, Texas. An extract copy of the morning re
port of the latter unit, dated 19 March 1946, refers to accused as "{EM in conf · 
Post Gd House)" (R 7; Pros. Ex. 3). 

4. Evidence for the Defense. The unit personnel officer or accused•.s 

present organization examined his service record end his pey data book, WD AGO 

Form No. 28,·end they indicated that the~ data book was received on 18 or 19 

June 1944. · · 


After his rights as a witness had been explained, accused elected to make 

an unsworn statement (R 26). He stated that he received the pey data book from 

his first sergeant-on 19 June 19.44 and that he was present for duty at that time 

{R 27). He identified the~ data book and defense counsel offered it in evi

dence. The trial judge advocate objected to the offer of evidence on an unsworn 

statement end the objection was· sustained•. 


5. The extract copy of the morning report for 1 June 1944 properly' showed . 
,that accused was absent without leave on that date. Tb.e objection of the defense, 
that the genufuenessor the signature on the authentication had not been shown, 1 

was properly overruled (MCM, 1928, par. 116,!, pp. 119,120). This absence with

out leave is presumed to have continued, in the absence of evidence to the con

trary, wtil the accused's return to military control {MCM, 1928, par. 130,!:, P• 

143). Return to militar,y control was shown to have been at some time prior to 

18 March 1946. The defense, however, introduced proof to show that accused was 

under military control .on 19 June 19.44. The testimony or the personnel officer 

as to the results or his examination of accused's service record was hearsay and 

,incompetent. The testimony of the accused was unsworn and was not evidence. The 
law member might well have e.1,lowed the ~ data card of the accused to be filed 
with the record, but his ruling that it could not be admitted into evidence on 
the basis of unsworn testimony was correct. The court, in its findings, appar
ently put no credence in the testimony offered by the defense and, inasmuch as 
it did not constitute competent evidence, this was justified. Is the record suf
ficient to show that accused.was absent without leave from l June 1944 until 4 
March 1946, the termination date alleged in the Specification, and that he in- . 
tended to desert? Desertion is absence without leave accompanied by the intention 
not to return {MCM, 19281 par. 130,!:, p. 11.2). The Manual further provides {par. 

. 130,!, p • 143) I 

•rr the condition of absence without leave is much prolonged, 
·and 	there is no satisfactory explnnation or it, the court will be 

justifi~d in inferring :from that alone an intent to remain perma
nen~ absent.• ·· 
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Was the court warranted in inferring from this record an intent to remain 

permanently absent? In approaching this question· it must be borne in mind 

that the only evidence presented by the prosecution in this case is an ex

tract copy- of a morning report showing accused to have been absent without 

leave on 1 Jtllle 1944, plus evidence of return to military control at some 

unknown .1!!!!!• . . - 

The.Manual for Courts-Martial itself prohibits findings of desertion 

from mere proof of initial absence without leave only. 


Among the elements of proof of desertion is: 

• ••• (c) that his absence was of a duration and was termi

~_e,.s alleged; ••• • (MCM, 1938, par. 130.!, p. 143; underscor


. ing supplie~ 


And in the next paragraph of the Manual it is stated: 

"But the morning report, even though it refers to the accused as 
a •deserter•, is not complete evidence of desertion; it is evidence 
only of absence without leav~, and it is still necessar;r for the 
trial judge advocate to Erove an intent to.remain permanently ab
~, ••• The condition of absence without leave with respect to 
an enlistment having once been sh01VJ1 to exist lll8.Y be presumed to 
have continued, in the absence of evidence to the contrary,~ 
the accused's return to millt control under such enlistment.• 
Underscoring supplied. 

The 1921 Manual for Courts-Martial, in the discussion of evidence of desertion, 
elaborated to a greater extent on the presumption of continuance of an absence 
without leave. It states: ' 1 

•The condition of absence without leave having once been shown 
to exist will be presumed to continue in the absence of evidence 
to the contrary until the accused_ came again under military con
trol. It is therefore necessary to prove only that the accused 
went absent without leave a certain date and came under military 
control a certain date. During the intermediate time it is pre
sumed he was absent without leave." (MCM, 1921, par. 284, p. ;226. 
Underscoring supplied.) · 

• 
The morning report of l June 1944 established only that accused absented himseli' 
without leave on that da.te. There is no evidence as to when accused returned to 
military control. 'Where, as here, the prosecution reliessubstantially upon the 
duration of an unauthorized absence to supply an inference of intent to desert, 
such duration must be sho1'1ll affirmatively. Duration might have been proved in 
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this case by merely showing the date on or about which accused returned to mili 
tary control, end, since the initial absence was proved, the condition would 
have been presumed to have continued until such return. The accused could be 
presumed to have continued absent without leave only nuntil his return•, as to 
which time the only indication in this record is that it was sometime prior to 
confinement on 18 March 1946 - fourteen days after the alleged termination date 
of 4 March 1946. Proof merely that he was in confinement on 18 March 1946 does 
not establish that his return to military control.occurred on that date, on the 
date alleged, nor indeed on any other specific date. For all that such evidence 
shows, accused's absence could have been terminated within an hour, or the same 
day or the next·dey. ' 

A finding of an unauthorized absence on a specified date, commenced by an 
escape from confinement, bas been held insufficient, nothing else being shown, 
to warrant en inference of intent to desert (CM 261112, Allen, 40 BR 145). A 
fortiari, proof of an unauthorized absence for an undetermined period, commenced 
under the circumstances appearing here, do~s not sustain an inference of intent 
to remain absent permanently. In the absence of any proof of the duration of , 
the absence, we must conclude that the evidence shows no more than that the ac
cused absentea himself without leave on l June 1944 and remained absent without 
leave until his return to military control at a time not shO'll'Il. (CM 296292, 
Clark; CM .3039?5, ~.) . 

The offense of absense without lea~ is not one authorizing confinement in 
a penitentiary, federal reformatory or correctional institution., 

6. The charge sheet ,shO'l"S accused is 28½ years of age end enlisted 15 
August 1940 at Fort Brown, Texas. He had no prior service. 

7. The court was legally constituted and had jurisdiction ot the person ~ 
and the subject matter. Except as noted above, no errors injuriously affecting 
the rights of the accused were committed during the trial. For the reasons 
stated the Board of Review holds the record of trial legally sufficient to sup
port only so much of the findings of guilty of the Charge and the Specification 
as involves findings that accused did, at the place end time alleged, absent him
self without leave from his organization and did remain absent without leave un
til returned to military control at a time and in a manner not sho11ll1 in viola
tion of Article of War 61, end legally sufficient to support the sentence and 
confinement in a place other than a penitentiary, Federal r~formatory or cor~ 
rectionaJ, institution. 

..£..L..;:~~w:::;:,,:.-L.~~~"~-:, Judge Advocate 

_...1-.!..::~~,r__.L,1_..,_.______, Judge Advocate 
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· jAGF CM 313595 1st Ind 

JUL 2 5 1946\YD .. JAGO. 1l'ashington 25. D. C. 

TO, The Under Secretary of War 

1. In the case of Private J. W. Thomas. 18022784 .. Squadron B. 
4121st Army Air Forces Base Unit (Area Command). Kelly Field. Texas. 
attention is invited to the foregoing holding by the Board of Review 
that the record of trial is legally sufficient to support only so 
much of the findings of guilty as involve findings of guilty of ab
sence without leave for an undetermined period. in violation of 
Article of 7far 61.. and only so much of the sentence as involves dis
honorable discharge. total forfeitures and confinement as adjudged in 
a place other than a penitentiary. Federal reformatory or correctional 
institution. I do not concur in the holding and transmit this my · 
dissent for your.~ action under Article of War so½. 

2. As stated in the holding. the evidence shows that accused 
absented himself without leave from his station at Kelly Field. Texas. 
on 1 June 1944. It is also proved that he was in confinement at Kelly 
Field on 18 March 1946. There is no evidence that he was under mili 
tary control in the.interim. The status of absence_without leave 
having been shown to exist it must be presumed. subject to rebuttal. 
that this condition continued until the contrary condition. confinement. 
appeared. The universally accepted presumption of continuance of a 

', state of affairs once shQwn to exist is stated. generally. in the Manual 
for Courts-Martial. 1928• as followsi 

·. · ·. "A condition hain.ng been shown to have existed at one 
time. the general·pr,sumption arises. in the absence of any 
indication to the contrary. that such condition continues." 
(par. 112~). 

With special application to absence without leave this rule is stated in 
the current Manual.in these terms: 

"The condition of absence without leave with respect 
'to an enlistment having once been shown to exist may be 
presumed to have continued. in the absence of evidence to 
the contrary• until the accused's return to milltary control 
under such enlistment." (par. 130~). 

Absence without leave on 1 June 1944 having been established. 
and it being presumed that it continued until 18 March 1946 .. there was 
ample basis for an inference of intent not to return to the military 
service. The proof is therefore legally sufficient to support the 
findings of guilty of·desertion. 
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3. The Board of Review takes the position that proof of the man
. ner and circumstances of return to military control on a specific date 
was essential and that it was not enough to prove that accused ~~sin 
fact in military control on 18 hla.rch 1946. ·It contends ths.t the fact 
of confinement on 18 :March 1946 is consistent with an inference that · 
accused returned to military control at some time prior to that date~ 
But this contention erroneously limits the long-established presumption 
of continuance of a state of affairs once shown to exist and, in legal 
effect, raises a theory that a condition once shown to exist, such as 
the confinement, will be presumed to have existed previously. There is 
no such presumption in the law and the theory is unfoWJ.ded. 

4. In view of all the circumstances of the case and in order 
that the sentence may be brought within the standards of the postwar 
clemency program, it is recommended that so much of the sentence to 
confinement as is in excess of confinement at hard labor for five years 
be remitted and that a United States Disciplinary Barracks be desig
nated as the place of confinement. 

I 

5. Drafts of action for your signature are inclosed, Form A for 
use in the event you concur in the holding by the Board of Review, and 
Form Bin the event.you concur in my views. Both forms contain modifi 
cations of the sentence as reco:mmended above. 

3 Incls T!IOMAS H. GREEN 
1. R/r, Thomas Major General 
2. Form of action - Form A The Judge Advocate General 
3. Form of action - Form B 
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WAR IEPA.R'rnENT 
II} 	 the Oi'fice o! The Jtldge Advocate General 

Washington, D. c. 

J!GH - CM 313617 24 OCT 19~8 

UNITED STATES ) VES'IERN BASE SECTION 

) 


v•. ) Trial by G.C.M., convened at 

) Ant-werp, Belgium, 15 and 19 

Private CIEOPHIS WIU.IAMS ) March 1946. Dishonorable 
{34677308), 657th Ordnance ) discharge and confinement for 
.Alllmunition Company ) life. United states Penitentiary 

mVIEW by the BOARD OF mvmw 
HOT'lENS'IEIN, SOLF and SCHWAGER, JUdge Advocates-----------~

l. The Board o! Review has examined the record of trial in the case 
of the above-named soldier. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE, Violation of the 92nd Article ·of War. 

Specification: . In that Private Cleophis Williams, 657th Ordnance 
Ammunition Company did, at Lobberich, Germany,_on or about 7 
June 1945, w.!..th malice a forethought, willfully, deliberately 
feloniously, unlawfully, and with premeditation kill one 
August' Kamphuis, a Human being by shooting him with a carbine. 

He pleaded not guilty to, and was found guilty of, the Charge and Specifi 
cation. Evidence o! one previous conviction was intr-Oduced. He 1'aS sen
tenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due and to be confined at hard labor for the 
term of his natural life. The revie;wing authority approved the sentence, 
designated the United states Penitentiary, L3wisburg, Pennsylvania, as the 
place of confinement, and forwarded the record of trial for action under 
Article of War 5~. · · 

3. The Board o! Review adopts the statement of the evidence and law 
contained in the Staff Judge .A.dvocate's review, with the following exceptions. 
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4. Some question arises as to the voluntary nature of accused's 
confession 1'/hich was introduced into evidence over the defense counsel's 
objection (R 33-35; Pros Ex 1). The accused had been in restraint and 
confinement for more than eight months before the confession was taken 
by a civilian Criminal Investigation Division agent employed by the Army. 
The agent before taking the statement vra.rned the accused of his rights 
under the 24th Article of War (R 32). The agent testified on direct 
examination that no threats of a:n:y reprisals v.ere made in the event ac
cused refused to make a statement,tt>r was any revra.rd pranised in obtain
ing the statement. 

en 	cross-examination the agent further testified (R 33-34) as follows: 

"Q 	 * **Before you took the statement, did Williams tell you 
he had been in confinement? 

A 	 He told me nothing before I took the statement because when 
I first started I 11'Ul'led him of his rights and started taldng 
the statement. · 

Q 	 Then you did tell Williams if he made a statement to you his 
trial would come up quicker and he would have a better chance 
of getting out? 

.l 	 I think, to the best of' my memory, I told him if he told the 
truth and .told it now the trial would come up quicker, which 
he seemed to indicate he wanted. He was .tired waiting around. 

Q 	 And did you not say to the accused at that time that if he 
then would make a statement to you, his trial would cane up 
quicker and he would have a better chance -- · 

A 	 No, I made him no promises whatsoever. 

Q BUt you did tell him il he made a statement his trial would 
cane up quicker, did you not? 

A Yes, I believe I did. 

Q 	Wasn1t that a premise? 
A. 	 ~ far as having the trial come up. 

Q 	 Did he not complain to you that he had been in confinement 
for a long t:iJne and you said to him, •Well, if you will make 
a statement your chance of getting out of confinement will 
be better•? · 

A 	 No, I didn1t say anything about getting out of confinement. 
I said the. trial migh"t cane up sooner. 

Q 	 W'as he complaining be cause the trial had not come up or 
because of being in confinement so long?. 

A. 	 Not exactly complaining. Wondering why there was no action 
since the incident occurred." 

2, 
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\ 
It 1l1l.l. be noted that although the agent denied having a conversation 

'Id.th accused prior to taking his statement (R 33), he later stated, "I 
told him if he told the truth a.nd told it now the trial would come up 
quicker, which he seemed to indicate he wanted. He was tired of waiting 
around". · 

It is clear that a conversation had taken place bet'W8en the agent 
and the accused before the statement was taken. The question then before 
the Board is 'Whether the agent's statement that "if .he told the truth and 
told it now, the trial would come up quicker" is sufficient to change the 
nature of the confession from voluntary to involuntary. 

The general rule as to the effect on confessions of statements.that 
it would be better to tell the truth and similar exhortations is stated 
in .Ainerican Jurisprudence {20 Am. Jur. 438, Sec 508) as follows: 

"* * * There is some difference of opinion as to "llhether saying 
· to the accused that it would be better for him to tell the truth 

or to confess constitutes such an inducement as will make a con
fession obtained in consequence. of it involuntary. In England, 
the tendency of the courts is to regard advice to tell the truth 
or to confess or tell al~ about. the crime, 'When given by a person in 
authority, as sufficient to render involuntary any resulting con
fession, and there is sane support for this view in the United 
States lcit~ ~.!•United States, 168 U.S. 532, 42 L. Ed. 568, 
18 s. ct. 182.f llhen the exhortation to the accused ls made by a 
person in authority, as distinguished fran a private person. The 
prevailing opinion, however, is that telling the accused that it 
would be better for him to speak or. tell the truth does not fur
nish aey inducement, or a sufficient inducement., to render objec
tionable a-confession thereby obtained, unless threats or promises 
are applied. £citing ~ .!• United states, 156 U.S. 51, 39 L. 
Ed. 343., 15 S. ct. 27lf" . 

More recent examples of the majority rule are 1 

Fitter v. United states, 258 F. 567 (CCA NY 1919) 

Murphy v. United States, 285 F. 801 (CCA Ill 1923) 


The rule as laid down in the Manual is as follows1 

"Facts indicating that a confession was. induced by hope of 
benefit or tear of punishment or injury inspired by a person can
petent (or believed by the party confessing to be can.petent) t9 
effectuate the hope or fear is, subject to the following observa
tions, evidence that the confession was involuntary. Yueh depends 
on the nature or the benefit or of the punishment or injury', on 
the words used, and on the personality of the accused, and on the 
relations of the parties invo;ved. Thus, a benefit, punishment., 
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or injury of trivial importance to the accused need not be 

accepted as having induced a confession, especially where 

the confession involves a serious offense; casual remarks 

or indefinite expressions need not be regarded as having 

inspired hope or fear; and an intelligent, experienced, 

strongminded soldier might not be influenced by words and 

circumstances which might influence an ignorant, dull 

minded recruit" (Mm, 1928, par l:14!) (Underscoring 

supplied). 


The Board, after considering the language employed.by the Criminal 
Investigation Division agent in warning accused, is of the opinion that 
the statement made by accused was not induced by hope of benefit or by 
fear. The allied papers accanpanying the record indicate that the accuS: d 
within three days after the crime made two other statements admitting his 
guilt. While the procedure used by the Criminal Investigation Division 
agent in questioning the accused was not one to be approved, the Board 
feels that accused's confession was not rendered involuntary as a result 
thereof. 

5. In view of the above and the fact that the testimony 1 submitted, 
in addition to accused's confession, was compelling, the Board of Review 
is of the opinion that the. record of trial is legally sufficient to sup
port the findings and the sentence. 

6. The court was legally constituted and had jurisdiction of the 
accused and the offense. No eITors injuriously affecting the substantial 
rights of the accused were ccmmitted during the trial. A sentence to 
death or imprisonment for life is mandatory upon a conviction of a viola
tion of Article of War 92. Confinenent in a penitentiary is authorized 
by Article of War 42 for the offense of murder, recognized as an offense 
of a civil nature and so punishable by penitentiary confinement by sections 
273 and 275, Criminal Code of the United States (18 USC 452, 454). 

Judge Advocate 7~ 
. _/4_~____q...>.-:ffl~~-----'' Judge Advocate """r 

-~---:'::r"~------=~~~---Jt Judge .Advocate ~.~'. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25. D.c. 

JAGK - CM 313619 
2 JUL 1946 

U N I T E D S T A T E S 	 ) WESTERN BASE SECTION 

) US FORCES, EUROPEAN THEATER 


v. 	 ) 
I ) Trial by G.c.11., convened at 

Private ARZO COPPOCK (34288294), 107th) Paris, France, 12 March 1946. 
Field Artillery Battalion, 28th Divi-) Dishonorable discharge (sus
sion, US Forces, European Theater.• ) pended) and confinement for 

) two(2) years. Wurzburg Dis
) ciplinary Training Center, 
) Wurzburg, Germany.· 

HOLDIW by the BOARD OF REVIEW 
KUDER. ACKROYD a.ni WINGO, Jooge Advocates 

1. The record of trial in the case of the soldier named above, having 
been examined in the Office of The Judge Advocate General' and there found 
legally insufficient to support the findings and sentence, has been examined 
by the Board of Review. The Board of Review holds the record of trial legally 
sufficient to support the findings of guilty and the sentence. 

2. The morning report in question was properly admitted in evidence 
um.er the principles enunc~ated in CM 312023, Schirmer. The regular course 
of business is established by the i:rovis'ions of paragraph 23d, AR 345-400, 
3. January 1945, whfoh read as follows a 	 

'twhen an individual in confinement is taken into a hospital 
or escapes from confinement,: the officer of the day will 
notify the individual's company commander of the exact status, 
so that the change may be entered on the morning report of 
the organization to which he is assigned, attached unassigned, 
or attached from another organization." 

The usual presumption of regularity would-indicate that this procedure was 
followed in this case. Also, according to paragraph 43 of the cited regu
;iation, morning reports will be signed by the commanding officer of the 
reporting unit, "or by an officer designated by the commanding officer." 
There is no requirement tha~ the officer so designated be a commissioned· 
officer and there seems to be no 

., 
valid objection to designating a warrant 

offioer to perform this purely administrative task. 

, Judge Advooa te 

, Judge Advocate 

, Judge Advocate 
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WAR DEPART>.m:N'J.'. (20,> 
_ In the Of.fie~' o.f The Judge Advocate General 
Washington 25, D •. c. 

AUG 1 S 11346 

JAGQ - CM 313648 

UNITED STATES 

v. 

First Lieutenant HUGH P. 
SHAW (0-1289154), Infantry, 
Parachute Officers Replace
ment Pool, The Airborne 
School,\Fort Benning,· 
Georgia. 

) 
) 
) 
) 
) 
) 
) 
) 

. ) 
) 

HEADQUARTERS THE INFANTRY SCHOOL 
FCRT BENNING, GECRGIA 

Trial by G.C .M., ·convened at 
Fort Benning,· Georgia, 2 May 
1946.· Dismissal. 

OPINION of the BOARD OF REVIEW 
. WUR.n;L, OLIVER and ~DONNELL, Judge Advocates 

1. The Board o.f Review has examined the record or trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charge and Speeitica
tiona 

CHARGEa Violation or the 61st Article or War. 

Specitication: In that First Lieutenant liugh P. Shaw, Parae~ute 
· Officers Replacement Pool, The Airborne School, Fort Benning, 

Georgia, did without proper leave, while enroute from Fort 
Lewis, Washington to Fort Bemtlng, Georgia, absent himself 
from his organization. and station at Fort Benning, Georgia 
from about 20 January 1946 to about 7 March 1946. 

I 

He pleaded not guilty·to, and was found guilt7 or, the Charge and Speci
fication. No evidence of any previous convictions was introduced. He 
was sentenced to be dismissed from the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved onl)' 
so much of the sentence as provided for dismissal -11d forwarded the record 
of trial for actio~ under Article of' War 48. 

. . 
3 • Eyidence for the proseeuti9u1 A dulf authenticated -extre.et copf . 

of special orders No. 234 issued by the War D~partment P~rsonnel Center at 

http:extre.et
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Fort Lewis, Washington, on 30 November 1945, was introduced as Prosecu
tion's Exhibit No. 1 (R 6). Under the terms of the order accused was 
relieved from attached-unassigned to the Fort Lewis Personnel Center and 
was transferred to the Officers Replacement Pool, Parachute School, 
Fort Benning, Georgia. He was authorized 45 days temporary duty for 
recuperation, plus 6 days travel time, and the spe~ial order directed 
that he report to his new station at Fort Benning, Georgia, on 20 Janu
ary 1946. It was stipulated that accused received a copy of his transfer 
order and departed from Fort Lewis, Washington, for the purpose of 
transfer on 30 November 1945 (R 6). It was further stipulated that the 
Officers Replacement Pool, The Parachute School, Fort Benning, Georgia, 
was redesignated the Parachute Officers Replacement Pool, The Airborne 
School, Fort Benning, Georgia. Initial unauthorized absence was shown 
by properly certified extract copy of the morning report of the Parachute 
Officers Replacement Pool, The Airborne School, Fort Benning, Georgia 
(Pros. Ex. 4, R 7), which was received in evidence without objection. 
This extract recites: 

"Shaw Hugh P (Inf) 01289154 1st Lt TDY at 910 SE 
37th Ave Portland Ore DS enroute to Join AWOL as of 
0001 20 Jan 46.~ 

Return of accused to military control was shown by duly certified extract 
copy of the morning report of the Parachute Officers Replacement Pool, 
The Airborne School, Fort Benning, Georgia, introduced without objection 
(Pros. Ex. 5, R 7) and reciting: 

(8 1Brch 1946) 
•shaw Eugh P 01 289 154 1st Lt AWOL to Arrest in Quarters, · 
1500 hours11 

4. Evidence for the defense: Three depositions were introduced by 
the defense. The first {Def. Ex. A, R 7) was the deposition of Miss 
Gloria Bolton, 3.34 Main Street, Port Washington, New York. Miss Bolton 
deposed that she was a model and had known accused since November 1945. 
Accused remained at her home•throughout the period 20 January to 4 March 
1946. Accused was sick during :rnUch of this period and was sick in bed . 
more than two weeks of this time. She is a nvery, very good friend" of 
accused. Accused. was so sick that a doctor had to be called several times. 
Accused told her that he was on terminal leave but mentioned a week.prior 
to his departure that he had overstayed his leave. She stated that accused 
made no effort to get in touch with military •uthorities • 

. The ·defense also introduced {Der. Ex. B, R 7), the depositions or Miss 
Bolton's brother, George A~ Bolton, also residing at .334 hriain ·street, 

2 
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Port v:ashington, New York, and his answers were·. substantially the 

same as those of M.ss Bolton. · 


The defense further introduced (Def. Ex. C, R 8), the deposition 

of Dr. Albert H. Stevenson, Port Washington, New York, who stated that 

his only knowledge of accused was based on 1several telephone calls 

which he received from the Bolton fawily in February 1946. Deponent 

never visited accused but,· based on telephone conversations with the 

Bolton family, he assumed that accused had recurring malaria. 


Two officers who served with accused in combat in Italy, Southern 

France, and in the A.rdennes testified that accused was an outstanding 

combat officer and a superior demolitions officer (R 8-11). 


Accused elected to remain silent. 

5. The evidence is compelling that accused did not join the or
ganization to which he had been transferred upon the expiration of his 
recuperation leave, plus time allowed for travel from the West coast to 
Fort Benning, Georgia. It appears from the prosecution's evidence, as 
well as by the depositions introduced by the defense, that'on 20 January 
1946, the date accused was due to report for duty at Fort Benning, ·-Georgia, 
he was visiting in Port Washington, New York. It further appears that be 
remained at this civilian residence from 20 January 1946 until about 4 
March 1946. The defense depositions state that accused was sick in bed 
during part of this period and infer that he was unable to report for duty. 
It is common knowledge that there would be no di.ffi~ulty in obtaining 
access to military authority on Long Island, New York, with its numerous 
military installations. The evidence produced in the depositions is· 
notworthyof credence, fails to establish a defense to the charge and was 
properly discounted by the court. Even if it were granted that accused 
was .sick as· claimed his status of absence without leave was not changed by 
inabilitl to return through sickness, par. 132, ACM (CM 262294, Fisher, 
41 BR-31)~ Tho proof to the effect,that accused returned to military 
control on 8 ~arch 1946 rather than on 7 L:arch 1946 as specified was an 
immaterial variance and in no manner prej~dicial to the substantial rights 
of accused (CM 258372, Holmes, 38 BR l; CM 270541, Lapiska, 3 Bull. JAO 9, 
143). The findings of the court are amply and legally supported by the 
evidence introduced at the trial. 

6. War Department records show that accused ·was born 17 October 
1921, is now 24-10/12 years of age and is single. He completed grade 
school and three years of high school in Portland, Oregon. He enlisted-in 
the Regular·Army on 14 May 1940 and served a tour of dutr as an enlisted · 
man in Hawaii and was on duty there when Pee.rl Harbor was bombed and is. 
entitled to the .Asiatic-Pacific Campaign Ribbon. He was commissioned a 
·second lieutenant of Infantry at Fort Benning, Georgia, on 1 August 1942. 

3 
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From 2 August 1942 to ·4 V.ay 1943 accused was a platoon leader with the 
104th Infantry Division at Camp Adair, Oregon. Following par~chute train
ing at Fort Benning, Georgia, accused was sent overseas in December 19/J, 
where he participated in combat with the 509th Parachute Infantry Bat
talion and the 504th Parachute Infantry Regiment. He is entitled to six 
battle participation stars for combat in Italy, France and Germany. He 
is entitled to wear a Unit Citation, with cluster, the Belgian Fourraguerre 
and the Order or William (Holland).· He was awarded the Combat Intantry

. 	ms.n's Badge on 10 April 1944. He was promoted to first lieutenant on 5 
April 1944 and returned to the United States from foreign service in 
November 1945. 1 

. • 

7. The court was legally constituted and had jurisdiction or the person 
and the offense. No errors injuriously affecting the substantial rights of 
the accused were committed during the· trial. In the opinion or the Board ot 
Review the record of.trial is legally sttf'fieient.to support the findings of 
guilty and the sentence and to warrant confirmation or the sentence. Dismis
sal is authorized upon conviction or a violation of Article or War .61. ·. 

, Judge j.dvocate. 
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JAGQ - C'af .313648 1st Ind 

WD, JAGO, Washington ·25, D.C. 

TOi The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith tor your action the record o!\trial and the 
opinion o:t the Board of Review in the case o:t First Lieutenant Hugh P. 
Shaw (0-1289154), Infantry, Parachute Officers Replacement Pool, The 
Airborne School, Fort Benning, Georgia. 

2. Upon trial by general court-martial this officer was found 
guilty of absence without leave .t'rom about 20 January 1946 to about 
7 March 1946, 1n violation of the 61st Article of War. He ,ras sentenced 
to be dismissed the service and to forfeit all pay and allowances due or 
to become due. The reviewing author1 ty approved only so much o! the 
sentence as provided tor dismissal and .forwarded the record of trial tor 
action under Article of War 48. 

3. A summary ot the evidence may be found in the accompaeying opin
ion ot the Board of Review. The Board is of the opinion that the record 
o:t trial is legalzy sufficient to support the findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirma
tion thereof. I concur 1n that opinion. 

The evidence shows that accused·!ailed to join his organization to 
which he had been trans!erred upon the expiration or his recuperation 
leave., plus time allowed for travel trom the West Coast to Fort Benning,
Georgia. It appears from depositions introduced by the detense, that on 
20 January 1946, the date.accused was due to report for duty at Fort 
Benning, Georgia, he was visiting in Port Washington, Nn York, and that 
he remained there in a civilian residence with a Miss Bolton trom 20 
January 1946 until about 4 March 1946 without making any et.t'ort to get in 
touch with military authorities. 

Accused enlisted in the Regular Army on 14 May 1940 and served a 
tour of duty as an enlisted man in Hawaii and ns on duty there when Pearl 
Harbor was bombed and is entitled to the Asiatic-Pacific Campaign Ribbon. 
He was commissioned a second lieutenant of Intantry at Fort Benning, 
Georgia, on l .August 1942. From 2 August 1942 to 4 May 1943 accused was 
a platoon leader with the 104th Infantry Division at Camp .Adair, Oregon. 
Following parachute training at Fort Benning, Georgia., accused was sent 
overseas in December 1943, where he participated in combat with the 509th 
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Parachute Infantry Battalion and the 504th Parachute In!antry Regiment. 
He is entitled to six battle participation stars for .combat in Italy., 
France and Germany. He is entitled to wear a Unit Citation., with 
cluster., the Belgian Fourraguerre and the Order ot William (Holland). 
He was awarded the Combat Infantryman's Badge on 10 April 1944. He was 
promoted to first lieutenant on 5 April 1944 and returned to the United 
States trom foreign service :1n November 1945. 

In view of the excellent combat record of accused I recomnend th.at 
the sentence as modit'ied by' the rev181ring authority' be contirmed but 
that the execution thereof be suspended dur:lng good behavior. 

4. Inclosed is a !orm of action designed to carr:, this recomnend.a-, 
tion :into et.feet should it meet with your approval. · · 

Cl.:313648 

2 Incls THOMAS H. GREEN 
1 - Record of. Trial Major General 
2 - Form of action The Judge Advocate Genaral 

( G •.c.M.O. 281., 12 Septe!llber 1946). 
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.- YIAR DEPARTMEN:r 
In the Office of The Jldge Advocate General (211)

WashiDgton 25, D. c. 

JAfJK • Cll 313651 
21. OCT 1946 

UNITED STATES ) INFANTR.Y REPLA.CEMENT TRAINING CENT.EX 
) 

. v. 
~ Trial by G.C.M., convened at Camp 

Second Ueutenant ROBERT A. ) Joseph T. Robinson,. Arkansas, 2 
GRAVELLE (0-2020544), Infantry and 4 April 1946. Dismissal, total ~ forfeitures and confinement for 

) three (3) years. 

-------------------------~---OPINION of the BOARD of REVIEW . 

SILVERS, Mo.A.FEE and ACKROYD, Judge Advocates 


-~----------......---------------

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and specifications a 

CHARGE Ia Violation of the 93d Article of War. 

Specifict.tio:zu In that Robert A. Gravelle, 2d Ueutenant, Infantry, 
Comp&Jl1' "c•, 131st Infantry Training Battalion, 82d Infantry 
Training Regiment, Infantry ReplaceIDBnt Tra.ining Center, Ca.mp 
Joseph T. Robinson, Arkansas, did, at Camp Joseph T. Robinson, 
Arkansas, on or about 13 Ma.roh 1946, feloniously take, steal, 
and carry awa:y a. sum of money, lawful currency o£ the United 
States, consisting of bills and silver, value about One HUndred 
and Ninety-Four Dollars ($194.00), the property of the 82d 
Regiment Officers Club, a.nd a wrist watch a.nd metal ba.nd, value 
a.bout Seventy-Eight Dollars (~78.00), the property of Private 
Orlando Solorzano. 

CHA.RGE Ila Violation of the 95th Article of War. 

·specificationa In that Robert A.. Gravelle, •••, did, at Camp 
Joseph T. Robinson, Arkansas, on or about 13 March 1946, felon
iously take, steal, and carry away a sum of money, lawful 
currency of the United States, consisting of bills and silver, 
value about One H~ed and Ninety-Four Dollars ($1S..OO), the· 
property of the 82d Regiment Officers Club, and a.wrist watch 
alld metal band, TILlue about Seventy-Eight Dollars ($78.00), 
the property of Priva.te Orlando Solorzano. 

He pleaded not guilty to and wu found guilty of all charges and specifications. 



No -evidence of any previous convictions was introduced. He wu sentenced 

to be dismissed the service. to forfeit all pay and allowances due or to 


· become due. and to be confined at hard labor for three yea.rs. The review
ing authority approved the sentence and forwarded the reoord of trial pur
suant to the provisions of Article of War 48. 

3. The Board of Review adopts the statement of the evidence and law 

contained in the Sta.rt Judge Advocate•s review. 


4. War Dep&rtment records show the a.ccuaed · to be 28-5/12 years of , 

&ge and single. . He completed three years of high school but did not 

graduate. From 1934 to 1941 4e oper&ted a radio repair 1hop., but during 

this period of time he also held several positions for short periods ot 

time. His income wa.s approxima.tel;y $20.00 per week. .He wu inducted . 

into the Arfil¥.. of the United Sta.tea with the Minnesota National Guard. 

On 30 June 1946 he was &ppointed a.nd commissioned a second lieutenant. 

Infantry, ~ ot the United States. · 


5. The court we.a lega.lly constituted and had jurisdiction over the 
accused ~ ot the offenses. No errors injuriously affecting the substan
tial rights of the &ocused were committed during the trial. The Board of 
Review is of the opillion that the record of trial is legally sufficient 
to support the findings of guilty and the sentenoe a.nd to warrant ooni'irma
tion of the aentence. Dismissal is authorized upon conviction for viola.
tion of .Article of War 93 and mandatory upon conviction for a violation 

,of Article of War 95. 
' . 

• ~dge Advocate 
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JAGK • CY 313651 	 1st Ind 31 October 1946 

WD. JAGO, Washington 2i;, D. c. 

TOa The Under Secretary of War. 

1. Pursuant to Exeoutive Order No. 9656, dated 26 lay 1945, there 

are transmitted herewith for your a.otion the reoord of trial and the 

opinion 9f the Board of Review in the oa.ae of Second Lieutenant Robert 

A. Gravelle (0-2020544). Infantry. 

2. Upon trial by general court-martial this officer wa.s tound guilty 
of the larceny of $194.00 in money and a wrist watch, value $78.oo. in 
violation of Articles of War 93 and 95•. He wu sentenced to be diamiued 
the a ervice, to forfeit all pay and allows.noes d,1e or to become due. alld 
to be confined at hard labor for three yea.rs. The reviewing authority ap
proved the sentence an:i forwarded the record of trial for action WJder 
Article of War 48. 

3. A aumma.ry of the evidence may be found in the Staff' Judge AdTooat•'• 
review which.was adopted by the Board of' Review. I concur in the opinion 
of the Board that the record ia legally sufficient to support the filldinp 
of guilty and the sentence arxl to warrant confiI'll'.Wl.tion thereof. 

On the night of 12-13 March 1946 the aoouaed and four other offioera 

remained in the Officers' Club of the 82d Infantry Training Regiment, 

Camp Joseph T. Robinson. after the club wu officially closed for the 

night. These officers and the club ateward then consumed two bottles ot 

whiskey. The officers decided to leave the club shortly- before 4 a.m., 

at which time the club steward requested the accused to remain and help 

close the club. The a.oouaed remained in the ·club and +,he other officer• 


· left. The aoouaed then left the olub by- the ba.ok door. The olub ateward 
looked the door and placed a long distance telephone oall. ms telephone 
oonveraation started at 4a25 a.m. While talking over the telephone the 
steward heard the bell on the oaah register ring and he then turned aild 
aaw the a.oouaed behi.Ild the register with his hand outatretched. The atnarcl 
opened the door ot the telephone lfooth and told the aooused IJOt to tou~h the 
cash regiater, t~en turned aroWJd and finished his conversation. After the 
steward completed his call he disoovered that the oaah register wu open 
and that the ten and twenty dollar bills were missing from the register. 
A wrist watch. value ot more than tso.oo. belonging to the steward, waa 
missing, as well as a cigar box tilled with nickels. Investigation dis• 
closed that one pa.no of glass in the back door of the club waa broken, 

' bloo4 waa o·n the door and several paper towela oovered with blood were 

found near the. ouh regbter. tl94.00 wu miaaing from the olub. At 


· 	 4 a.m. the aooused a.rriwd at the diapenaaey and requeated that outa oD 
his hands be dreued and then at 5 a.m. returned to the diapemaey to have, 
his hands redreaaed. About 4 p.m. oD 13 March 1946. billa amounting to ·· 
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$162 a.nd some nickels were found near a vacant hut in the area. 1'he cigar 
box ot nickels &Ild the wrist 'Wa.toh belonging to the club steward were found 
on the center joiat umer the empty hut. The box ot n.ickela wu removed, 
a box aubstituted therefor and a guard wu seoretl7 posted to n.toh t,r 
aild apprehe.Dd any one attempting to remove the substituted box. About 
lalS a.m. 18 March 1~6 the aoouaed waa apprehended in attempting to remove 
this box from umer the empty hut. 

4. '!he a.otiona of tbe aoouHd demonstrate his moral unfitneu to retain \ 
his oommiaaion in the Army. I reoommend that the aeht;enoe be confirmed a.ncl 
carried into execution and that a United States diaoiplina.ry barra~ be 
designated as the pl.ace of oontinemen:t. 

5. Inclosed is a form ot action designed to can')" into effect the 
foregoi:ng recommendation should it meet with 70~ approval. 

CM313651 


2 Incl• THOW..S H. •GREEN 
1. Form of action Major General 
2. Record of trial '.Cle Judge _Advocate General 

( G.C.M.O. 3451 14 November 1946)• 

' \ 
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WAR DEPAR'Th!ENT 
In the Office of The Judge Advocate General (215) , .. 

Washington 25, D. c. 

"Mi\R 1 2 1947 

jAGQ - CM 313689 

UNITED STATES ·) WESTERN PACIFIC BASE COUMAND 

) 


v. ) Trial by G.C.M., convened at 
) Saipan, Marianas Islands, 


Private First Class JAMES ) 4-13 March 19'. 6. · Dishonorable 

H. DAVIS (13178039), 536th ) discharge and.confinement for 

Quartermaster Salvage Re- ) life. Penitentiary, McNeil 

pair Company.. ) Islarxl. 


REVIE°l'f by the BOARD OF REVIEW 
SCHEID, BOYLES and PARSONS, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 

of the soldier named above. 


2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private First Class JAW!;$ H. DAVIS, 536th 
Quartermaster Salvage Repair Company, did, in conjunction '· 
with Private First Class OLIVER DISON, Company A, 1890th .'..' 
Engineer Aviation Battalion, at Tinian, ,:Marianas Islands, on 
or about 1 November 1945, with malice aforethought, ld.11
i'ully, deliberately, feloniously, Unlawfully, and with pre
meditation kill one Technician Fifth Grade JOSEPH A. HENDRICKS,
JR., 536th Quartermaster Salvage Repair Company, a,human being 
by shooting him nth a pistol. 

Accused pleaded not guilty to, and was found guilty of, the Charge and Speci
fication. Evidence of one previous conviction by 'simrnary court-martial 
for willful disobedience of the order of a noncommissioned officer was 
introduced. With three-fourths of the members of the cou:rt present at the 
time the vote was taken concurring the accused was sentenced to dishonorable . · 
discharge, total forfeitures and confinement at hard labor for life. The re

. viewing authority approved the sentence,. designated the United States Peni- ,· 
tentiary, McNeil Island, Washington, as the place of confinement and for
warded the record of trial for action under Article of War so½. - · 

3. The Board of Review adopts the statement of the facts arid the law 

contained in the Staff Judge .Aavocate's review, with the additional-comnent 

hereinafter set forth. 
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4. 1ilrder is the unlawful killing of a human being with malic~ afore
thought, without legal justification or excuse. The malice may exist at 
the time the act is committed and may consist of knowledge that the act 
which causes death l'lill probabzy- cause death or grievous bodily harm (MCM, 
1928, par. 1482., PP• 162-164). The law presumes malice where a deadly, 
weapon is used in a manner likely to and does in fact cause death, and 
an intent to kill may be inferred from an act of accused which manifests 
a reckless disregard of human life. The proof required in a murder case 
is defined in the Manual for Courts-Martial, Paragraph 148.s,: 

"(a) That the accused killed a certain person named or 
described by certain means, 'as alleged (this involves proof 
that the person alleged to have been killed is dead; that he 
died in consequence of an injury received by him; that such 
injury was the result of the act of the accused; and that 
death took place within a year and a day of such act); and 
(b) that such killing was with malice aforethought"• 

The prosecution introduced in evidence a signed "duplicate original11 copy 
of a report of an autopsy made upon the deceased. This report showed the 
fact of death and the opinion of the surgeon.who performed the autopsy 
that the cause of death was two gunshot wounds. The signature upon the 
autopsy report was duly identified as that of the officer who performed the 
autopsy, and the evidence showed that the report was made in the regular _ 
course of business of the hospital. Paragraph 116!, of the Manual provides 
that "In the case of a public record required by law, regulation, or 
custom to be preserved on file in a public office, a duly authenticated 
copy is admissible to the extent that the original would be, Tdthout 
either first proving that the original has been lost or destroyed, or with
out otherwise accounting for the original"; and in Paragraph 117!!., l.t:M, 
it is provided· that "An official statement in writing (Ylhether in a regu
lar series of records, or a report, or a certificate) is admissible when 
the officer or other person making it had the duty to know the matter so 
stated, and to record it; that is, where an official duty exists to know 
and to make one or more records of certa:in facts and events, each such 
record, includ:ing a permanent record compiled from mere notes or memoranda, 
is canpetent (i.e., prima facie) evidence of such facts and events, without 
calling to. the stand the officer or other person who made it". , Paragraph 
8, AR 40-410 requires that the ~riginal protocol of all autopsies be for
warded to and pe:rmanentzy- filed by.the A:rmy Institute of Pathology. Para
grai:n 19£, A..~ 4()..590 provides that an autopsy will be perfonned upon the' 
body of any person dying in the military service when the commanding offi 
cer of the hospital or the S'Urgeon of a station or conrnand deems such pro
cedure necessary in order to determine the true cause of death, and to 
secure information for the completion of military records, and further 
requires that complete records be kept of all autopsies. In view of the 
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foregoing, the Board of' Review is of opinion that the signed "duplicate 
original" copy of the autopsy report was admissible and competent to 
establish the fact and cause of deceased 1s death. 

s. The legal sufficiency of this record hinges upon the answer to two 
vital and troublesome questions. First, was the second confession of the 
accused introduced in evidence voluntary? Second, were the oral and writ 
ten statements of the deceased, introduced as dying declarations, ad
missible as such, and if so what probative strength.did they possess? Con
sidering these questions in order, let us first scrutinize the circum
stances surrounding the making of the second confession. 

!• Admissibility of Accused's Confession. 

The evidence shows that two operatives of the c:m secured a first 
confession from accused 'on or about 5 November 1945. This confession was 
not introduced in evidence inasmuch as it was considered by a Major Hustace 
(then acting as Sta.ff Judge Advocate) as invalid because it was involun
:ta,ry and the product of compulsion visited upon the accused prior to the 
giving of the confession. There is extensive evidence o.f the treatment of . 
accused after his formal aITest on November 1st up to ani including the 
5th of November when he gave ·this i'irst confession. It is not'necessary 
for ·present purposes to repeat the details of the treatment received by ' 
accused prior ·-to this first confession. There can be, howaver, no denial 
of the.fact that accused had been kept in solitary confinement and re
ceived rigorous trea'bnent d~g this period. Suffice is to say that the· 
evidence on this issue is of such substantial character as to support a 
f'inding that the November -,th confession was involuntary and therefore was · 
not admissible in evidence. Evidently this was the prosecution's theory. 
In present consideration the accused will be given the benefit of such 
assumption although, as the Sta.ff' Judge Advocate in his review suggests, 
an opposite finding would alsomve·been justified. 

After the accused gave this.first confession he was removed to the 
stockade and thereafter received. the same treatment as the other prisoners 
(R 190, 191)~ On 24 November 1945 (nineteen days later) accused was 
brought.before Major Hustace and a certain Lieutenant Veatch for an inte?'M 
view. Major Hustace, 'Who did not testify, advised accused (according to. 
Veatch): . 

"at that time he believed the prior conf'ession ll)uJ.d be 
void ani asked him if he wanted to make another one-; He 
explained tliat even though he had made one confession it 
wasn't necessary to make another one, ana. if he did not 
confess again in all probability the first cne would not 
be held against him~ He explained if he remained silent. 
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· the fact would not· be used against him, and therf'he went,:· 
into asking him the· treatment he was getting, and asked:· 
him i£ he was llvin& with the other prisoners, getting the 
same .food as the other prisoners. He asked him i£ he had 
any fear that he might be put into solltary confinement i£ 
he did con.fess, and Davis said he had no fear of that.• 
(R 190, 191). 

Ucused was then inteITogated by Major Hustace. The questions of .Major 

Hustace and answers of.Davis nre evidently ?.Titten in long hand because 


• at the conclusion of the interrogation Davis was informed by Hustace that 
they would be typewritten and 110uld be placed in fonn of a confession and 
would be presented to accused the next day, but ·tha t he need not sign it 
if he did not wish to do so. The next morning Hustace, Veatch, and a 
Lieu:tenant Wagner met Davis at the stockade. Hustace presented a type
written cow or the proposed confession to accused and explained to him that 
he could read it, coITect it, and sign it i£ he •wanted to." Veatch also 
held a copy or it. Davis read it to.himselt but as he read it Veatch 
•toll.owed him" and explained words to him that Veatch thought he did not 
understand. Hustace had retired .t'rom the conference at this point. Davis 
fina~ signed this second confession and s,rore to it before Lieutenant 
Wagner. Veatch testified that Hustace explained to accused his rights 
under Article of War 24 "both times": · 

•AB Major Hustace explained it to Davis that morn:ing he 
stated the fact that Davis had been in solitary and that 
his rights might not have been ~ explained to him and 
the possible effects of the court considering solitary- as 
coercion. He said they 110uld not use the prior confession"• 
(R 192, 193). · , . · 

I • • 

Upon cross-examination the foll.owing colloquy occurred between Veatch and 
defense counsel& 

"Q - You said previous'.cy' in all probability you would not 
use the prior confession? 

A - Yes sir. 

Q - :ije did not state positive'.cy' that he would not use the 
prior confession? 

A -No sir" (R 193). 

Wtigner. testitied that when he, Hustace and Veatch reached the stock
ade and accused ~s brought before them that his rights were not explained 
to him but they were contained in' the confession which accused received md 
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, 	 read (R 194, 195). Wagner furt.1-ier testified that Veatch explained to ac
cused in ncommon ordinary words" his rights as set forth in the nbeg::tnning 
of the purported con!ession11 (R l<:/7, 198). 

Accused became a witness in his own behalf on this vel ncm pro
cedure and testified at length concerni~ his treatment af'terarrest and 
prior to his first confession. He also gave his version of the inter
view lfith Hustace am. Veatch on November 24, 1945, and his execution of 
the second confession on the following day. Construing the entire 
testimony submitted on the ~~hearing (evidence \oth favoralllle and 
unf'avorable to accused) it is 'believed that its utmost thrust was to 
create a question of tact for resolution by the court as a tact .t'indinc 
triltunal. Neither the Board of Review nc,r The Judea Advecate General upon 
appel.late reTiew possesses the authoritjr to weich this evidence and ault
stitute their conclusions for that of the court. 

•* * * Where a con!ession has llleen obtained from the accused 
by improper inducement, any statement made BY him while under 
that influence is inadmissible, wt the question arises as to 
whether a confession made subsequent:cy- to such inadmissiltle 
confession is itself admissi•le. This question, as in the ca3e 
o.t' s:rr:, •~her con.f'esaion, is me for the jlJd:e to decide and 

, each case llUSt De determined on its own tacts. The presum
ption _prevails that the in!luence of the prior :improper in
ducement continues and that the subsequent cen.fession is a 
result ef the same influence which renders the prior confes
sien inadmissi•le, and the 'burden o:t prHt rests upon the 
prosecution to establish the contrary. Such proof aust 
cl.earl;r show, to admit such su\sequent con:tessien in evidence,· 

.that the impreaaion caused DY' the improper inducement had 
aeen removed before the sultsequent confession was made. The 
determination of the extent •f the influence persist.inc at 
the the the su•sequent cen£ession is made rests upon atten
dant circumstar)ces, and the inquiry is lib.ether, considerinc the 
decree •f intell.iience •:t the prisoner, the nature and decree 
ot the influence, and the time intervening aetnen the con.;. 
tessions, it can ae said elt;>; otiTely that the con.f'essor was 
not cempelled,te cen:tess DY' reason •:t th& pressure or in,,,, 
ducement which motiTated him to con.fess on the prier eccasion. 
If .the court concludes trm all the :tacts and attendant cir 
cumstances that the improper influence had ceased to operate 
or had •een removed. the sultseguent confessien is admissille. 
It has also 'Nen held, cenerall;r, that the 1nfiuence o.t' the 
improper inducement is removed lib.ere the accused is properl;r 
cautionea 'Ntera the ·su\aequent confession. 1he ~, 
bOWeTer, so civen should be explicit, and it ought to be t'ull 
eneupi to apprise the accused& (1) That aDYthin& that he may 
aa;y ai'ter such waminc can" used against him; and (2) that hi.a 
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previous confession, made under improper inducement, cannot 
be used against him, for. it has been well said that 'for want 

· of this information.,. the accused might think that he could 
not make his case worse· than he had already made it, and, 
under this impression, might have signed the confession be
fore the magistrate•*(Wharton 1s Criminal Evidence, Vol. 2, 
sec. 6ol, .pp. 99~1002) (Underscoring supplied). 

: ' 

l'fuen Hustace interviewed Davis on 24 November 1945, fie informed him 
that he (Hustace): · 

"believed the prior confession irould not be valid*** 
and in all probabilities the first. one would· not be held 
against him". . 

Accused confi:nned this evidence :in his own testimony. While Hustace' s 
statement to accused is to a certain ex.tent equivocal, it at least. in
!onned Davis that. there was something so radically 'WI'Ong with the prior 
confession that the Government officials'felt it necessary to secure a 
new confession from him if he were willing to give it. In any event it 
is manitest that its weight and sufficiency to meet the requirement that 
accused be .forewarned as to the legal effect upon him tr his prior confes
sion was·a question ·o.r fact for the court to answer. ' 

The confession itself recites that Davis was informed that his prior 
confession and all prior confessions of guilty "are inadmissible before 
cgurts--ni.artial or other competent court~. This declaration is un
equivo~al, and undoubtedly possesses definite evidentiai7 value. Whether 
it shou'l!L.be accepted unconditionally and be held conclusively binding 
upon accused or vmethet" its application to accused should be limited or 
qualified and vmat overall credibility should be attached to it are ce:r
tainly questions of fact 1Vithin the prerogative of the trial court to de
termine. 

In CM .30~44, Dickerson, 30 BR (E'l'O) 47, the Board of Review in 
discussing the problem, held: 

"***We believe that the facts of the instant case place it 
,veil within the ambit of those. cases where the legal duty is . 
upon the triers of fact (in this instance, 'the court) to de- · 
termine whether the second confession was given under contin
uing duress, coercion or compulsion visited upon the accused 
which produced an invalid first confession and that the .find
ing of the triers of ra·ct should be accepted as final upon 
judicial appellate review. There are no conceded facts in the 
:instant case ,mich are irreconcilable with accused's mental 
freedom when he gave the confession admitted in evidence, The· 
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, evidence descriptive of Lieutenant 0 1Hara 1s attitude and con

duct towards accused and the inferences to be drawn from the 

fact that he was removed from the direct control and influ

ence of the police when he c~nfessed to Lieutenant O•Hara are 

of such nature as to make -it safer and better, both for ,the 

prosecution and the defense, that the court be the arbiter 

on this question rather than the Board ot Review. 


"The Staff Judge Advocate in his review suggested that the hold
ing of the Board of Review in CM ETO 1486, MacDonald and ~ 
Cr:immon, III Bull. JAG 227 (1944) cannot be reconciled with the 
opinion of the Supreme Court in the Lyons case. An examina.:. 
tion of the holding in extenso in the :MacDonald and MacCrimmon 
case makes it apparent that it was a case where 'conceded facts 

• 	exist which are irreconcilable' with the conclusion that the 
second confession was given after the accused had been freed 
from the effects of the coercive action whieh produced the in~ 
valid first confession.· The evidence of the irregular practices 
surrounding MacDonald's first confession came from the prosecu
tion's witnesses. The chief offender, a Captain Rasmussen, 
testified as to what he said and did on the occasion of obtain
ing the first confession. Another officer, A Captain Andrew;1, 
corroborated Captain Rasmussen's statements in part. There was, 
in a consequence no conflict in the evidence. Uncontradicted ' 
evidence of coercion visited upon MacDonald by Captain Rasmussen 
possessed such definite relationship and connection with his. 
second confession as 1 to forbid any other inference than that it 
dominated the mind of the accused to such an extent that the 
later confession is involuntary.•_ 

"It then became a matter of law for the court (and for the 
Board of' Review on appellate review) 'to invalidate MacDonald's 
second confession. Not so"in the instant case. Certain parts 
of the accused•s testimony inherently were 'not such as to~ 
spire unqualified belief' in their verity. In other aspects it 
traversed the testimony of Lieutenants 0 1Hara m.d Carroll:,aild 
produced an issue of fact. There resulted ,an ideal situation 
for·the consideration and decision of a fact-finding agency 
within the purview of the Supreme Court's decision in the Ilyons 
case. Herein, _there is nQ. such certainty as to 1forbid any other 
inference' than that the inquisitorial procedure of the police 
dominated Dickerson•s mind when he gave his confession to Lieu
tenant OI Hara. Conve·rsely, there is substantial evidence that 
he'was free from the effects of the police aqtion.

',,,, 
"The Board of Review concludes that its holding in the__ case or 
MacDonald and MacCrinmon is not only consistent with ·its 

7 




(222~ 


conclusions herein, but also that it in truth supports them. 
There was no error in admitting in evidence accused's confes
sion to Lieutenant OtHara. 11 (30 BR (ETO) at pp. 50 and .51). 

The Unite9 States Supreme Court has had an analogous problem in 
its consideration of judgments of conviction by state courts where the 
voltmtariness of a confession has been determined by the trial tourt as 
jury. In Lyons v. Oklahoma, 322 U.S • .596; 64 Sup. Ct. 1208, the court, 
in part, held: 

11'.'Jhen conceded facts exist which are irreconcilable with such , 
mental free,dom, regardless of the contrary conclusions of 
the triers of fact, whether judge or jury, this Court cannot 
avoid responsibil~ty for such injustice by leaving the burden 
of adjµdication solely in other hands. But where there is a 
dispute as to whether the acts which are charged to be 
coercive actually occurred, or where different inferences may 
!airl.y be drawn from admitted facts, the trial judge and the 
jury are not only in a better position to appraise the truth 
or falsity of the defendant's assertion from the de~eanor of 
the witnesses but the legal duty is upon them to make the de
cision. Lisenba v. California, supra, p. 238. 11 

And in Lisenba v. California, .'.314 U.S. 219, 86 L.Ed. 166, 180, cited in 
the Lyons case supra, the following pertinent corrnnent appears: 

"There are cases, such as this one., where the evidence as to 
the methods employed to obtain a confession is conflicting, 
and in which, although denial of due process was not an issue · 
in the trial, an issue has peen resolved by court and jury, 
which involves an answer to the due process question. In . 
such a case, we accept the detennination of the triers of 
fact., un]e ss it is so lacking in support in the evidence that 
to give it effect would work that fundamental unfairness which 
is at war with due process. 

"Here, judge and jury passed on the question whether the 
petitioner's confessions were freely and voluntarily made, 
and the tests applied in answering that question rendered the 
decision one that also answered the question whether the use 
of the confesijions involved a denial of due process; this 
notwithstandine; the issue submitted was not eo nomine one con
cerning the process. li'urthe:rmore, in passingon the peti
tioner's claim, the Supreme Court of the State found no viola
tion of the Fourteenth .Amendment. Our duty, then is to 

8 


1 

http:OtHara.11


(223). 


11. . ' 

detennine whether the evidence requires that we set aside the 
finding of two ~urts and a jury., and adjudge ~e admission 
of the confessions so fundamentally unfair., sd contrary to 
the conunon concept of ordered liberty., as to amotmt to .a tak
ing of life without due process of law. 

"In view of the conflicting testimony., we are unable to say . 
that the finding below was erroneous so far as concerns the 
petitioner's claims of physical violence., threats., or implied· 
promises of leniency. There· remains the uncontradicted fact 
that on two occasions., separated by an interval of eleven days., 
the petitioner was questioned for protracted periods._ He made 
no admission implicating him in his wife 1s death during., or 
soon after., the interrogations of April 19., 20 and 21. If., 
without more., eleven days later., confessions had been forth
coming., we should have no hesitation in overruling his conten
tion respecting the admission of his confessions." 

The facts and circumstances surrounding the making of the second con
fession when viewed in the light of the above authorities makes it appai:-
ent to the Board that., as stated in the Dickerson case., supra, "There are 
no conceded facts••• 1'hich are irreconcilable with the accused•s mental 
freedom when he gave the confession admitted in evidence." On the con
trary., as observed in the same case "Certain facts of the accused's 
testimony inherently were not such as to inspire unqualified belief in 
their verity". The maze of inconsistent testimony., at best., produces an 
issue of fact which was before the <D urt and its determination as the 
triers of fact thereon is binding upon the Board of Review under the cir 
cumstances reve.aled by the record. 

12.• Dying Declaration of Deceased, Hendricks 

The court admitted in evidence as dying declarations certain oral 
statements and also a w.ritten statement of the deceased., Hendricks., which 
identified his assailant and described the.attack upon him. The court 
admitted these statements under the .follow.Ing well established exception to 
the hearsay evidence rule: 

"The law recognizes an exception to the rule rejecting hearsay 
by allowing the dying declal.'ations of the victim of the crime., 
in regard to the circumstances 'Which have induced his present 
condition, and especial:cy as to the person by whom the violence 
was conmitted, to be detailed in evidence by one who has heard 
them. It is necessary, ho•ver, to the competency of testimony 
of t!ds character- and it must be proved as preliminary to 
the p,roo.f of the declaration-that the person whose irords are 
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repeated by the witness should have been in extremis and 
1mder a sense of impending death, i.e., in the belief 
that he was to die soon; though it is not necessary that 
he should himself state that he speaks under this impres
sion, provided the fact is otherwise shown. And if this 
belief on this part sufficiently appears, it is not essen
tial to the admissibility of: his words that death should 
have immediately followed upon them. On the other hand if, 
in uttering the words, he was under the impression that 
he should recover, the same would be inadmissible even if 
in fact he presently died. But it is no objection to 
their admissibility that they were brought out in answer 
to leading questions, or upon urgent solicitations addres
sed to him by any person or persons; and if, instead of 
speaking, he answered the questions by intelligible signs, 
these.signs may equally be testified to. But it is held 
that only such declarations are admissible as would be ad
mitted if the party were himself a witness; se that where 
the language employed is irrelevant or consists in a state
ment of opinion instead of fact, it cannot be received. 
If it was put in writinP: at the time, the writing should be 
produced. Dying declarations are admissible as well in 
favor of·the accused as against him. 

11It is to be remarked that evidence of dying declarations 
is usually to be received with great caution, since such 
de claration,s are usually made under circumstances of mental 
and physical depreciation., and withOut being subjected to 
the ordinary legal tests." (Winthrop.) (MGM 1928., par •. 
148., PP• 164., 165) . 

The above quotation from the Manual elucidates in general terms the 
legal principles which support the practice of admitting in evidence 
proof of ~ing declarations in trial of homicide charges., but the par
ticular problems presented for solution in the instant case require a 

· more detailed consideration of the basic legal principles involved. 
Colonel Wigmore writes thus concerning ~g declarations: 

11Sec. 14.38. All courts have agreed, with more or less 
difference of language., that the approach of death produces 
a state of mind in which the utterances of the dying person 
are to be taken as free from all ordinary motives to mis
state•*** · . 
Sec. 1439. As the probability consists in the subjective 
effect of the approach of death, the declarant should appear 
to have had a consciousness of the approach of death: * * * 
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This consciousness must of course have been at the ti.me 
of making declaration. It follows on the one hand, that a 
subseguent change of this expectation of death., by the re
currence of a hope of life., does not render inadmissible a 
prior declaration made while the consciousness prevailed., 
although a repetition of the declaration during the sub
sequent inadequate state·of mind would not be admissible; 
and, on the other hand., that a decJa. ration ma:le during an 
inadequate state of mind may become admissible by a subse
quent affinnance of it made when the realization of impend
ing death had supervolved. 
Sec. 1440. It follows., £rem the general principle., that 
the belief must be, not merely of the possibility of death., 

• · 	 but of its certainty * * * The tests have been variously 
phrased; there must be tno hope of recovery;' 1a settled 
expectation of death;' tan undoubting belief'. Their general 
effect is the same. The essential idea is that the belief 
should be a positive and absolute one, not limited by doubts 
or reserves; so that no room is left for the operation of 
worldly motives. / 
Sec. 1441. It follows, also, that the expectation must be 
of a speedy death. All men are mortal., and know it. An 
expectation of ultimate but distant death is obviously., in 
experience, not calculated to produce that sincerity of 
statement that is desired. Nevertheless, no definition of 
time can be fixed., the determination must vary with each 
case, after all of the circumstances are considered: * * * 
fut the actual period of survival after making the declara
tion is immaterial. The necessary element is a subjective 
one. - the declarant 1s expectation; and the subsequent dura
tion of life, whatever it may turn out to be., has no rela
tion to his state oi' mind when speaking.*** Accorqingly, 
there seems to be no case in which the tim!' of survival was 
deemed to exclude the declaration; and various periods have 
been passed upon as not too long. ' 
Sec. 1442. In ascertaining this consciousness of approaching 
death., recourse should be . had to all the attending circum
stances. It has been contended that only the statements of 
the declarant himself should be considered for this purpose; 

-or., 	 less broadly., that the nature of the injury alone could 
not'be sufficient., i.e., in effect, that the declarant must 
have shown in someway by conduct or language that he knew he 
was going· to die. This., however., ~s without good reason. We 
may avail ourselves of any means of inferring the.existence • · 
of such knowledge; and., if in a given case., the nature of the 
wound is such that the declarant must have,realized his 
situation., our object is sufficiently .attained.**** No 
rule · can here be laid down.. The circumstances of each case 
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will show whether the requisite consciousr'iess existed; and 
it is poor policy to disturb the ruling of the trial judge 
upon the meaning of. these circumstances." ~ Wigmore on 
Evidence (3rd) Ed. Secs. 143&-1442) 

n-c,bere a written memorandum or report thus made is read ~ 
to the declarant .and signed or assented to by him, the 
writing thus becomes a second a.~d distinct declaration by 

· him. The first oral statement is not merged in the latter 
written one, because, since the transaction is not a con
tract or other legal act between the two parties thereto, • 
the rule of Integration or Parole Evidence rule**** has 
no application. The first and oral declaration is there
fore provable without producing the latter written one 
~ * *" (V Wigmore on Evidence, Sec. J450, P• 253) 

Further pertinent comments .from Axie rican Jurisprudence are of value 
in present considerations: - · 

· "The law does not set any precise .form in which dying · 
declarations may be made. of~ * * It may be oral or written.
* * * A declarant is not required to. prepare his ow.n writ,.. 
ten declarations in order to have them admissible in evi
dence. It is wholly immaterial who prepared them if they 
were read over to him and he understood them and assented 
to them {20 Am. Jur. Sec. 396, P• 433) 

"A dying declaration may consist of answers to questions pro
pounded to the declarant. * * * It is essential, of course, 
in all cases, that the pers·on making the declaration shall 
have had sufficient ·consciousness to comprehend the meaning 
of the questions asked*** (Am. Jur. Sec. 398, p. 434) 

"An apprehension of death which has the effect of rendering 
a statement admissible as a dying declaration is a state of' 
mind, a consciousness of impending and certain death, and 
despair of recovery on the part of the declarant, but not 
necessarily a belief or apprehension of immediate and instant 
dissolution. It is not essential to the admission of dying 
declarations that the declarant shall have indicated that he 
believed he would die within a definite time. It is suffi 
cient that he was conscious of impending and certain death· 
(20 Arn. Jur. Sec. 406, PP• 437, 438) 

"The rule*** requires of th~ party who offers a statement 
in evidence as a dying declaration that he prove as a pre
liminary fact that the statement was made under sense.of im
pending death. Th:i.s may be done by any competent evidence which 
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shows the declarantis state of mind in reference to appre
hension of death. Despair of recovery may be gathered from 
the circumstances, if the facts support the inference •. It 
may be made to appear from the ·physical and mental condition 
of the decedent, from what he said, and from the fact that 
the nature and extent of the wounds inflicted were obviously 
such that he must have felt or·known that he would not sur-. 
vive, as well as from his conduct at ths time, and from the 
conununications, if any, made· to him by his medical advisers
* * * (20 kl. Jur. Sec. 416, PP• 444, 445). 

"The.most con~on form of evidence of a sense of impending 
death consists in statements of the deceased. It is obvious· 
that he alone can appreciate the condition of his ovm mind• 

.	The particular form of an expression by a declarant is not 
of great importance in detennining its admissibility and 
effect as proof of his sense of impending death, but any 
statement of the declarant to the effect he believes he is 
about to die is admissible to prove and may constitute suf
ficient proof, that his purported dying declaration was made 
in apprehension of death, provided such statement of belief 
was made at or about the time of the dying declaration and 
is not inconsistent with the acts and other statements of 
the declarant. ~ (20 Au. Jur. Sec. 417, pp. 445,446) 

"Some courts~ however, tan, the view that where a dying 
declaration is taken down in writing and signed or otherwise 
approved by the declarant, the l'iTiting itself must be intro
duced in evidence to prove the declaration, oral testimony 
being deemed inad~issible for this purpose, unless, of 
course, a proper accounting is made for the absence of the 
writing. It is said that the signing of the dying declara
tion by the declarant makes the writing the best evidence of 
the subject matter of his statements and excludes oral 
testimony in rega.rp thereto * * * The fact· that there is a 
written declaration will not preclude the introduction in 
evidence of oral declarations made at other times.*** 
Some authorities re.fuse to ap~ly the best evidence rule to 
dying declarations and take the vie,., that oral testimony .is 
never rendered inadmissible to prove a dying declaration, 
by the fact' that a written declaration was executed * * *" 
(20 Am. Jur. Sec. 423, pp~ 448, 449). · 
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Of immediate concern with respect to the written declaration of 

deceased (Pros. Ex. 25) is the following provision in the Manual for 

Courts-lJartial, 1928, concerning the application of the "best evidence 8 


rule: · 


"A writing is the best evidence of its O'Wll contents, and 
must be introduced to prove its contents. Under this rule, 
if it is desired toirove the contents of a private letter 
or other unofficial paper, or of an official paper such as 
a pay voucher, a written claim against the Government, a 
pay roll or muster roll, a company morning report, an en
listment paper, etc., the strict and fo:nnal method of doing 
so is· to call a witness viho can authenticate it, and then 

.to introduce in evidence the original. 

Exceptions. -If a writing has been lost or destroyed or 
if it is ,otherwise satisfactorily show.n that the writing can
not be produced, then the contents may be proved by a copy or 
by oral test:iJllony of w.i.tnesses viho have seen the.writing. 
(MCM, ,1928, par. 116a, PP• 118, 119). 

' Pros. Ex. 25, consists of a written declaration of the deceased made 
, by him to Major Manasses, approximately three hours before his death. De

ceased was in great pa1n and Wangenstien Suction had been applied to him 
"with two tubes running down his nose". The sta.tement was in form of 
questions and answers and commenced with the declaration: "Knowing that 

---.. I am 1n critical condition and may die, · I make the following statement:'' · 
Prior to propounding the qu,stions to the deceased, Major Manasses in
formed him tha~ "I came to get a statement from you." Deceased replied 
that he was dying and would be glad to make a statement. Manasses as
sured him· that he was "going to be all right; you'll pull through" (R 175,, 
176). 'The statement names a "James Davis" as the soidier who shot de
ceased; declared there was another man with him who urged him "to make 
it snappy and lets get out of here" and asserted that robbery was the 
motive of the· attack as deceased had $265.00 in his wallet. 

. . 

It might be contended ·that it was error to admit said written dy

ing declaration in evidence because: (a) the declaration in the state

ment that "I*** may die• did not supply the required premise.for ad

mission of the statement; (b) that the written statement could not be 

supported by' deceased1s prior utterance to Manasses that he knew he was 

dying because such evidence varied the written instrument and (c) the 

statement itself contained inadmissible opinion evidence which deceased 

could not have given had he been on the witness stand. 


There are holdings of the Boards of Review which have applied the 
"best evidence" rule as set forth in the Manual for Courts-1iartial to 
confessions (CM 210955, Bonner et al, 9 BR 383, 387; CM 215351, Nadrowski, 
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10 BR 393, 387; CJ'.,i 216397, Fleming~ 11 BR 139, 141) but none have · been 
discovered.involving dying declarations (Cf:- CM 228571, Dockery, 16 BR 
249, 256). Likewise Boards of Review adhered to the "best evidence" 
rule with reference to confessions (CM (ETO 739, .i>:':axwell, 2 BR (ETO) 2511 
270; CM (ETO) 5584 Yancy, 15 BR (ETO) 207, 2.24). However, in each of ._ 
the cited confession cases the present question was not :involved inas
much as there was an attempt to prove the confession·as a Ylhole by oral 
testimony when there was evidence that a written confession existed but · 
there was no evidence to account for its non-production, or the issue had 
been waived by, failure to make proper objection. 

There appears to be a confusion in the operative effect of the 
"best evidence• rule and the so-called 11parol evidence" rule. The former 
is stated in the follow:mg language: 

"Where written evidence of a fact exists, the writing as a 
general rule constitutes the best evidence of that fact; 
and where the writing is not produced parol evidence is in
admissible to prove the contents unless its absence is 
satisfactorily explained. In brief, parol evidence is not 
admissible in substitution for available written evidence and 
the contents of an accessible writing cannot be proved by 
parol11 (32 C.J.S. Sec. 785, P• 710; See also 20 .Am Jur. Sec. 
406, P• 366) 

The above is the rule contained in the :Manual for Courts-Martial and 
quoted above. On the other hand the 11 parol evidence" rule is defined as 

'follows: 

"It is a general rule that parol or extrinsic-evidence is 
• 	not admissible to add to, to subtract from, vary or contra

dict judicial or official records or documents, or written 
instruments which dispose of property, or are contractual 
in nature and which are valid, complete, unambiguous, and 
unaffected by accident or mistake. This rule, which is· known 
as the parol evidence rule, is one of substantive law and 
not merely one of evidence; and it obtains in equity as vrell 
as at law'' (32 C.J.S. Sec. 851, P• 784; See also 20 Am Jur. 
Secs. 1099 and 1100, pp. 95S-963) 

The reason for the •parol evidence" rule has been explained: 

"The reason of the rule is that as the parties have con
stituted the writing to be the only outward visible expres
sion of their meaning, no other words are to be added to it 
or substituted in its stead" (20 A~. Jur. Sec. 1099, P• 963) 

1 
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With respect to the proposition that the statement in Hendricks' 
written dying declaration - "I*** may die" - destroys ·its admissi
bility because it is equivocal and indicates that deceased had not abandoned 
all hope of recovery, we think it pertinent to quote from'the opinion pf · 
the Circuit Court of Appeals (9th Cir - Feb. 1; 1932) in Freihag v. United 
States, 56 Fed (2nd) 127 wherein the written dying declaration of the de
ceased contained this sentence: "That if I die it will be from the beating 
given me by Jack Freihag". Upon objection to its admission it was argued 
that the declaration on its face showed that the deceased had not abandoned 
all hope of recovery. The Court of App! als said: 

11 '.'[e think the court was correct in overruling the objection 
of the defendant to the reception of the writing in evi- · 
dence and in permitting the jury to take it to the jury room 
upon retirement f9r deliberation.*** It was for the jury 
to say, under the circumstances disclosed by the record .in 
this case, whether the use of the word 1if 1 by the declarant 
manifested doubt or uncertainty in her mind as to he impend
ing death, or whether the use of that word was tantamount to 

· the statement 'when I die', etc, as one of the six: witnesses 
had testified she had stated_just prior to the preparation 
of the written declaration". (p. 131) 

· The FreiMg opinion cites Cantrell v. State, 117 Ark. 233, 174 S.'Vl. 
521 and· Cll otes the following from the opinion of the Supreme Court of 
Arkansas: 

•Proof of othe~ statements made by deceased contemporaneously 
with the above tend to show that deceased did not entertain 
the hope ot recovery. In passing upon this question it was 
proper for,the court not to limit its consideration to the 
sµigle sentence_l'If I am going to die, I might as well die 
first as last.Vbut to take into account all of the circum
stances, including everything that was said on the subject. n 

Regina v. Sparham et al. 25 c.c.P. 143, is another authority cited 
in the Freihag opinion. In that case the Canadian Court of Conmon Pleas 
approved a dying declaration which contained the phrase: 1If I die in 
this sickness' •. The court wrote: 

11:-re think that the mere use of the words 'If I diet, do not 
by themselves qefeat and render nugatory all tne emphatic 
declarations of abandonment of hope.**** :The cardinal 
point is that the Court must be satisfied that whatever 
statement is admitted _in ev_idence must be shown by credib,le 
testimony to have been made in_ full belief of approaching 
death, with an abandonment of all hope of life". 
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In the instant case the phrase "I*** may die"is manifestly equivalent 
to the phrase "If I die". 'I'h.ey both are subject to the dual interpreta
tions as indicated in the above,quoted excerpt from the Freihag opinion. 
Considering the face of Hendricks' written declaration above it·is the 
opinion of the Board of Review that. there was no error committed by its 
admission in evidence. The Freihag, Cantrell and Sparham decisions sup
port this conclusion. 

· The holdings in the Freihag, Cantrell and SD2rham cases largely . 
answer the contention that the Hendricks oral statement to 1.Ianasses that 
he vras dying was not admissible to contradict the statement in the writ 
ten declaration - nI ***may die". It is true (as the quotation from 
Wigmore indicates) that some of the state courts have held that where a 
dying declaration has been reducad to writing and signed by the deceased, 
a copy of the declaration or parol proof will not be received until the 
written declaration has been accounted for. (See annotation in 112 A.L.R. 
43 ~'ith ancillary annotation on impeachment of dying declarations in 16 
A.L.R. 411) The following is a fair statement of this rule: 

·'nBut., when a statement is reduced to writing and signed py the 
declarant., or is read over to him and assented to by him., it is 
the best evidence of what was then said. Oral evidence to 

· vary it is incompetent. Wharton's Criminal Evidence, Sec. 295; 
Underhill 1s Crim. Ev. Sec. 256; 1 Greenleaf on Ev. (16th Ed.) 
Sec. 161; 30 C. J. P• 258. Professor Wigmore is not in accord· · 
nth this view (3 Wlgmore on Ev. Sec. l4 50) although he con
cedes that the weight of authority is against him. 11 (Evans 
v. Commonwealth ~61 Va. 992; 170 s.E. 756) 

W'igmore, in the opinion of the Board of Review has properly pointed out 
that the "best evidence" rule has no application since the .oral testimony. 
is itself competent evidence of the oral dying declaration, whereas the 
written declaration subsequently signed is in substance a second dying 
declaration. In the Freihag case there was evidence of a prior oral 
statement of deceased wherein she used the expression ":?!h.m I die etcn and 
~:ix prior oral statements containing the phrase, "If I die etcn. There was 
also abundant evidence of the woman's enfeebled condition and that she 
experienced great pain and suffering at.the time of making tho written 
declaration. It will therefore be noted that the Federal courts (the 
Freihag opinion appears to be the only Federal decision in point) have not 
alligned themselves with the doctrine opposed by Wigmore but have adopted 
his views on the subject. We conclude that the Freihag opinion should be 
followed and th&t both Hendricks• written declaration and his prior oral 
stateme~t 1'!9re admissible in evidence. Such conclusion is also supported 
by the following cases: State v. Whitson·et al, 111 N.C. 695; 16 S.E. 332; 
Johnson v. State, ·102 Alc3:bama 11 16 South, 99; Connnomvealth v. Haney, 
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l27 Mass. 455; People v. Vernon, 35 Cal. 49, 95 Am. Dec. 49; State v. 

Carrington, 15 Utah 480, 50.Pac. 526. • 


There is another solution of this problem which finds support in. 

the Evans case above cited (Supreme Court of Appeals of Virginia). In 

that case the antecedent oral statement of deceased to a witness named 

Johnson was to the effect that accused stated to him (deceased) 111You have 

imposed· upon me long enough' or words similar to that•·~. The written 


· statement contained these words: •Evans McKinley said I had treated him · 
wrong." The court commented: · ' 

11 They both tend to show some antecedent animosity, and 
are in substance the same. Nowhere does the evidence 
of Johnson b,he witness to the oral declaratioD7 differ 
inaterial'.cy from the written decla.ration"(l?O S.E. at P• 
762) 	 . 

!.n the present case the court may well have concluded that the expression 
"I*** may die" in the written declaration was in substance the same as 
deceased 1s prior oral statement to the effect that he was dying. There is 
in substance no contradiction between the two phrases which was not 
capable of being reconciled and resolved by the court as a fact finding 
agency. Manifestly under the Freihag holding consistent prior oral declara
tions are admissible in evidence. · The Carrington case (Utah) cited above 
pointedly illustrates this same proposition. See also People v. Apicello, 

'275 N.Y. 222, 9 N.E. (2nd) 844, ll2 A.L.R. 40,where the New York Court of 

App,a).s concluded that the prior oral declarati·on of the deceased was fairly: 

reconcilable with his written declaration and therefore the admission or·· ·' 

~ declarations in ev;tdence was free from prejudicial eITor. 


. The problem here considered has been seriously complicated and 
rendered difficult of solution by the confusing of the 11best evidence" rule 
and the lfparol evidence" rule in the civil court decisions.· This complica
tion has been ·confounded in Military Justice by the fact that the Manual 
for Courts-Martial, 1928, treats only of the 11best evidence" rule. The 
former rule is strictly a rule governing the admissibility of evidence. · 
The latter ru'.e is one of substantive law and pertains to the proof and inter
pretation of contracts and documents. of title. It is'the opinion of the 
Board of Review that the Freihag case announces no rule in conflict with 
the Manual as it covers an area o! the law of evidence exterior to the 
ambit of the Manual's pronouncement above quoted. Neither does it con

, 	flict with the cpplication of the "best evidence" rule by the Boards of 
Review to confessions. · 

It is therefore concluded that the cour:b committed no error in admit,.. 

ting in evidence Hendricks' written dying declaration. 
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Deeeased's written dec1aration contains the fellemng: 

nQ - What was the motive for him te shoet you, did you ever 
have a fuss 1dth hill? 

nA - Robbery, I never fussed with him, I had $265.00 in 1IJ3' 
wallet." · 

The queted excerpt from the Manual f•r Ceurts-!lartial contains the 

following pertinent direction: 


•But it is held that ~ such declarations are admissi•le 
as would be admitted if the party were himself a ldtness; 
so that where the langua,e em.pleyed is irrelevant or con
sists in a statement of opinion instead •f f'act, it cannet 
be received." (MCM 1928 par. 148!., P• 164) 

It is clear that the aaon quoted question propounded to the deceased 1r,y 
.Manasses called for the statement of an opinion 1r,y the deceased. 

"The same rules appq respecting the admissibility•£ state
ments contained in dying declarations as apply to the state
ments of witnesses sworn J.n a cause, rsspectinc admissiiillty' 
•f evidence. Ne witness can state ldth what purpose ano
ther person can perform an act. What the purpose of' an act 
was is an inference to be drawn from facts, and the witness 
may state the facts, 'but must leave it to the jury to deter
mine, from those facts, 'What the purpose was. l)y1nc dec1ara
tions, therefore, 1tust state facts •nl.y, and not matt.era et 
opinion.• (State v. Carrincton, supra). 

A dying declaration must 'be a statement of .tact and not an •pinion (State 

Te ~.annotation in 86 Am. State Reps. at P• 649; Shepard Te United 

States, 290 u.s. 96, 100, 78 L. Ed. 196, 54 s. ct. 22; Annotation in 56 

L.R.A. at P• 375J United States v. Veitch, l Cranch CC 115, Fed. Cs. No. 

161 614; Feltner T. CQrullonlf'8alth 23 Ky. L. Rep. lllO, 64 S.W•. 959J State 

Te Donnell.y, 69 Iowa 705, 27 N.W. 369) • 


. It aust lte conc1uded that errc,r ns co11mitted in admittin& in eTidence 
the part•£ the statement aboTe quoted 'Wherein deceased declared that roltier,y 
was the motive for the attack upen him. Was it prejudicial e~r that 
requires the conviction be set aside? Under certain conditions such e?Tor 
would ie hichl,y prejudicial but under the circumstances renaled iy- the ni
dence in this case "W8 believe that Article of War 37 ruq ae preperl,y ap
plied so as to render the error harmless. The situation is n• different 
from that 'Which wuld have arisen had the deceased ieen a witness en the 
stand. and had been permitted to anS'lf8r the qm stion propounded to bbl as to 
the metive of his assailant. The court had be!ere it the complete tacts 
•f the circumstances 'Wlder 'flhich deceased received his mortal nunds and 
fro11 them there is the irre.tracable inference that the assailants ot de
ceased intended to rob deceased. Under such circwastanees the add.itien et 
deceased'• epinien th.at robaery was the motive of the attack could n•t pes

- sial,y have injured accused. 
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It clear:cy appears from the evidence that approxilll.ately four hours 

intervened between the time deceHed was shot and the time he was dis

cOYered ey certain of his feµow soldiers. These soldiers testified as 

to de ceased 11 stricken condition upon discoTery. He had suffered a ·. · 

seTere hemorrhage as eTidenced ey the blood soaked bed clothing and blood., 

11potted noor. He was in extreme pain. His condition as described by

these witnessea supports the inference that he was then suffering !ran 

severe shock. He .trequent:cy proclaimed the fact that he was. about to 

die. The prosecution was permitted to introduce in eTidence separate 

oral statements of' deceased to his fello,r soldiers which in substance de

clared that he was robbed by- two men; that one of them was Davis; that a 

James DaTis shot him; that Davis had shot him and ihen the robbers had 

· taken $200.00 i'rom him. These declarations 1rere made immediately .upon · 

discovery of' deceased and also during the time he lay upon the floor llhile 

preparations ,rare being made to carry him to the hospital and during the 

time he was being driven to a hospital in a napons carrier. 


Certain of them., it is conceded., nre proved to be false or at least 

not consistent nth facts otherwise revealed ey the eTidence. · Deceased 

delivered a sheet of paper to one witness with the announcement that it 

contained the name of deceased's assailant {The paper contained no na:ne). 

Deceased asserted the name of the maD 'Who shot hi.JI was lfl"itten on the fioor 

in blood (Xbere was no such inscription on the noor). Decea&ed declared 

that two persons had robbed him o:r about $200.00 (Deceased was not robbed 

but $241.00 was f•Ulld in the pocket of hi11 field jacket). Allowing the 

accuaed the full benefit •f this discreditiag ffide:nce it dHs not at.feet 

the admissibility of the oral declarati•••• Such conflict goH to the 

weight and credibiliV of tke declaraticu. l>Tbg declarations 1B&y' be ia

. 	 peached and discredited the same a11 ether testiacmy. Its ultiaate ,reight 
and value is for t.e jur, (the court in this in.stance). (20 Am. Jllr. Sec. 
42.7, p. 45; 1 a.c.L. 1ecs 96., 97, PP• 547-SSO). 

"The .falsity or inconsiste11.e;y ot dying declarations dee1 
aot preclude their admission in evidence, but oaly &Uecta 
their weight• (40 c.J.s. Sec. 302, P• 1281). 

6. The court was legalq co:utituted and had jurisdiction ner the · 
accuaed aad or tile •fi'ease. No e?Tor• hjuriou1ly affecting the 11ub1tutial 
rights of the accU11ed 'Were ccamitted durhg tae trial. The Board of Re- . 
view is of the opiB.1.o:a that the recera of trial is legal~ autticieat to · 
aupport the tindilli ot guilty ud tae sentence. A sentence of death or t.:. ·· 
prisOJ1111e11.t for life is manclator,r upon a conviction ot a Tiolation of' Ar
ticle of War 92. Confinement in a penitentiary is authorized by- Article. o.f . 
W~ 42 for the offense of aurder, recepized a1 a.a etf'ense of a ciTil nature.... , 
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and ,. pmu1hable bJ penitentiary eonfineme•t tor more than one ,-ear 
by' sections 452 aad 4541 Title 18 ot the Criminal. Code ot tile United 
Statea. 
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WAR DEPARTMENT 

In the Office of-The Judge Advocate General. 
Washington., D~C. 

J.A.GN-CM .313709 

UNITED STATES ) WESTERN BASE SECTION 
) 

v. ) Trial by G.c.M• ., convened at 
) Marseille., France., 12 :March 

Private First Class 
MEDARDO VELA.RIE 

) 
) 

1946. I!i.shonorable discharge 
and confinement for one (l) 

(.3816862?)., 985th Ord ) year. Disciplinary Barracks. 
nance pepot Company. ) 

HOLDING by the BOARD OF REVIEW 
WHITE., HARDY and JOHNSON., Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was t:d.ed upon the following Charge and Specifi 
cation: ·· · · 

CHARGE: Vio.lation of the 92rxl .Article of War. · . 
Specification: In that Private First Class Meclardo· 

Velarde., 985th Ordnance Depot Company., did., at 
Kassel, Germany., on or about 30 October 1945., 
with mallce aforethought, willi"ully, . deliberately, 
feloniously., unlawf'lllly., and with premeditation., 
kill one Private F.l.rst Class Ray F. Bruss, a human 
being., by stabbing him 1d.th a knife. · 

Accused pleaded not guilty' to., and was .round guilty of, the o!'fense 
charged exceptil'lg from the Specification the words "with malice afore
thought" and the words "with premeditation.," in violation of Article of 
War 9.3. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due., and to be confined at ha.rd labor, 
at such place as the reviewing authority might direct., for one year. 
The reviewing authority approved the sentence., designated the Eastern 
.Branch, Uni tad States Dlsciplinary Barracks, Greenhaven, New York, as 
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the place of confinement, and forwarded .the record of trial pursuant 

to the provisions of Article of War 5o½• ' 


3. In view of the conclusions hereinafter reached, the only 

question which neeci be considered at this time is whether the court was 

without authority to try the accused because of the fact that there was 

not at the time of trial a duly appointed defense counsel to the court 

before which the accused was tried. 


4. It appears from the record of trial that by paragraph 22 of 

Special Orders No. 40., aated 23 February 1946, the Commanding General 

of the Western Base Section, Theater Service Forces, appointed a general 

court-martial to meet at Marseille and therein appointed Major Grant J. 

Williams as law member, First Lieutenant Frank c. Stetson as defense 

counsel, and First Lieutenant David A. Ostreicher as assistant defense 

counsel. By paragraph 34 of Special Orders No. 52, dated 7 March ·1946, 

the Commanding General of tha organization above described relieved 

Lieutenant Stetson as defense counsel, appointed him as law member, 

vice Maj or Grant J. Williams, relieved· as law member, and relieved 

First Lieutenant David A. Ostreicher as assistant defense counsel and 

appointed him defense counsel of the general court-martial appointed 

by paragraph 22, Special Orcters No. 40., above described. By paragraph 

25 of Special Orders No. 57, 12 March 1946., the Commanding General of 

the organization above described., for the trial of ~rivate First Class 

Medardo Velarde (the accused) only, relieved First Lieutenant David A.. 

Ostreicber as defense counsel and appointed him as law member vice First 

Lieutenant Frank c. Stetson., relieved as law member and member of the 

general court-martial appointed by paragraph 22., Special Orders No. 49 

above described. It is apparent that the effect of the foregoing orders 

was to leave the general court-martial appointed by paragraph 22, Special 

Orders No. 40., w.i.thout a defense counsel or an assistant defense counsel. 


5. The record of trial shows that the accused was brought to trial 
on 12 March 1946 before the general court-martial appointed by paragraph 
22., Special Orders No. 40, and that no defense counsel or assistant de
fense counsel appears among the personnel of the court present or absent 
from the court-martial. It like"flise shoirs that the accused introduced 
as his individual counsel First Lieutenant Frank c. Stetson, who is ap
parently the same officer who was relieved as defense counsel and appointed 
law member by paragraph 34., Special Orders No. 52., above described, and 
who .. was subsequently relieved as law member and member of the general 
court-martial by paragraph 25, Special Orders No. 57., above de scribed. 
The record of trial is authenticated by First Lieutenant David A. Ostreicher 
as member of. the court in lieu of the President because of the absence o! 
the President., by Second Lieutenant Robert :b. L'Heureux, Sr., as trial 
judge advocate., and by Captain Robert M. 01:J:ell, as "a member in lieu · 
of defense counsel because of the absence of the defense counsel.• The 
question is therefore presented "Whether or not the failure of the ap
pointing authority to have appointed a defense counsel to this general 

.... 
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court-martial had the effect of depriving the court of the authority 
to act. 

6. The 11th Article of War provides in part as follows: 

•For each general or special court-martial the authority 

appointing the court shall appoint a trial judge advo

cate and a defense counsel, and for each general court

martial one or more assistant trial judge advocates and 

one or more assistant defense counsel when necessary: 

* * *•" 

A search of the records of the Judge Advocate General's Department. does 
not disclose that such a situation has arisen heretofore and we are 
therefore compelled to proceed without the benefit of precedent and we 
must look to the language of' Article of' War ll and other applicable 
.Articles of War and the Manual f'or Courts-Martial, 1928, for guidance. 

7. Article of' War 17 provides in part as follows: 

"***The accused shall have the right to be repre
sented in his defense before the court by counsel of 
his own selection, civil counsel if he so provides, or·. 
military if such counsel be reasonably available, other
l'lise by the defense counsel duly appointed for the court 
pursuant to Article of War ll. Should the accused have 
counsel of his Olll'l selection, the defense counsel and 
assistant defense counsel, if any, of the court, shall, i! 
the accused so desires, act as his associate counsel.• 

By providing that the accused who provides counsel of his own selectio~ 
might if he desired have the defense counsel or assistant defense counsel 
act as his associate counsel the Congress must be held to have had the 
intent that such defense counsel or assistant defense counsel should be 
available, otherwise the provision is meaningless. Turning to the Manual 
for Courts-¥art:tal, 1928, section 6 provides: 

•For each general or special court-martial the 

authority appointing, the court shall appoint a trial 

judge advocate and a de.tense counsel; and for each 

general court-martial one or more assistant trial judge 

advocates and one or more assistant defense counsel 

llhen necessary.· (A. w. 11). 


"In general it is desirable that as many assistant 

defense counsel as assistant trial judge advocates be 

appointed. 


"The power of appointment under .A,. W. 11 can not be 

delegated. n 
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The first paragraph of this section is a repetition of the quoted port.ion 
of Article of War 11 and the rest does not modify the purpose or applica
tion of Article of War ll. 

Section 43a of the Manual for Courts-Martial emphasizes the 
importance of defense counsel. It states 11 He 'Will be caref'ully selected.• 
It provides for action in the event of the unfitness of the defense 
counsel, it provides for the excuse from attendance during the trial of 
wch personnel of the defense as 'Will not be required 11with the consent 
or the accused.• 

Section 43!?, of the Manual provides: 

"* * * When the defense is in charge of a counsel of the 
accused's own selection., civil or military, the duties 
of the defense counsel as associate counsel are such as 
the selected counsel may designate." 

It i'urther provides: 

"* * * Unless the accused otherwise desires the defense 
counsel will undertake the defense 1Vithout waiting for 
the appointment or the retaining of any individual 
counsel." 

It seems clear that the intent of the foregoing is that there 
shall be defense counsel available., that he may be excused only with the 
consent of the accused and unless halted by the accused he shall under-. 
take the defense until relieved by the selection of individual counsel. 

Looking' to tm language of Article of War ll itself no di.f 
f'iculty is apparent in determining its purpose and intent. The phraseologr 
is clear and in no way obscure. The direction that a defense counsel ~e 
appointed for each general and special court-martial by tm appointing 
authority is plain and unequivocal. In Early v. Ibe, 16 How. 610 at 
P• 617 the court said: 

"* * * Every statute must be construed from the words in 
it., and that construction is to be preferred which gives 
.to all of them an operative meaning * * *•" 

In Ail!Z v. Commissioner, 292 u.s.- 210., at p. 214 the court held: 

"* * * And unless Congress has definitely indicated 
an int~ntion that the 'M>rds should be construed otherwise, 
we must apply' them according to their usual acceptation." 

and 1n Old Colony Company· v. Commi.ssioner, 301 u.s. 379 at P• 383 

the court stateda 
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•The words of the statute are plain and should be 

accorded their usual significance in the absence of 

some dominant reason to the contrary. * * *•• 


Further examinati. on of the second ·paragraph o:t the 8th Article 
of War discloses the language thereof to be in part as !ollmrsa 

"The authority appointing a general court-martial shall 
detail as one ot the members thereof a law member * * *•• 

Comparison of the language quoted !ran the 8th .Article ot War with that 
quoted from the llth Article or War discloses them to be closely alike 
in phraseology and identical in expression ot purpose and intent, that · 
is in making a positive statement that a certain thing •shall• be done. 
That portion of the 8th Article of War which directs the detail ot one 
o:t the members of a general court-martial as law member thereof has been 
held so many times to be mandatory in its provision and failure ot com
pliance therewith to constitute fatal error and render the action ot a 
general oourt-martial 1n llhich a law member bas not been appointed to 
be void as not to require citation of such holdings. While it may be 
urged that the accused ns represented by individual counsel and that his 
individual counsel had at one time been appointed defense counsel f'or this 
general court-martial, the tact remains that when the charges were served 
on the accused and.therea.f't.er throughout the course of t,he trial, the 
general court-martial before llhich he was tried was w1thout a defense 
counsel through no act on his part. The conclusion is inescapable that 
the provision of the 11th Artlcle of War directing the appointment ot de
fense counsel for a general or special court-martial is mandatory and that 

, failure to appoint a defense counsel for the general court-martial which 
tried the accused oonstituted fatal. error, that the oourt was without 
jurisdiction and its action in trying the accused was void. 

8. For, the reasons herein stated, the Board ot Review holds the 
reoord ot trial legally insufficient to support the findings and sentence. 

Judge Advocate. 


Judge Advocate. 
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JAGN-CM 313709 1st Ind 

WD., JAGO, Washington 25., D.G. 

TO: Commanding General., Western Base Section., AI-0 513., c/o Postmaster., 


New York., N. Y. 

' l. In the foregoing case of Private First· Class Medardo Velarde 
(3816862'7)., 985th Orcinance Depot Company., I concur in the fore going 
holding by the Board of Review and recommend that the findings o:f guilty 

. and the sentence be ciisapproved. · 

2. It is my view that the pertinent provisions of Article of War 
11 are mandatory, and that failure to comply therewith deprived the 
court-martial of the power to try the case. · 

·3. When copies of the publisheci order in this case are forwarded 
to this office., they should be accompanied by the .foregoing holdLng and· 
this indorsement. For convenience of reference please place the fila 
number of the record in brackets at the end of the published order., as 
follows: 

(CU: 313709). 

'1 

l Incl THOMAS H•. GREEN 
Record oi' trial Major General 

• The Judge Advocate Gemral 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

· Washington, D. c. 

A1l6 211946 
JAGQ CM ,313721 

UNITED STATES ) EIGHTH ARMY 
) 

v. ) Trial by o.c.M., convened at 
) Nagoya, Honshu, Japan, 18 and 

Private First Class THOMAS ) 26 March 1946. To be hanged 
R. ALSTON·(.3.3957455), 875th ) by the neck until dead. 
Port Company. ) 

OPINION of the BOARD OF REVIEW 

WUF.FEL, OLIV'l!:R and !.£DONNELL, Judge Advocates 

• 
1. The Board or Review bas examined the record or trial in the case 

or the soldier above named and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE: Violation of the 92d Article of War. 

Specification: In that Private First Class Thomas R. AlSDn, 
875th Port Company, 469th Quartermaster Battalion (Mobile) 
did, in the neighborhood of Sakae Machi Street, Nagoya, 
Honshu, Japan, on or about 18.30, 11 February 1946, with 
malice, aforethought, wilfully, deliberately, feloniously, 
unlawfully, and w.i.th premeditation kill one Private First 
Class Roosevelt McDaniel, a human being, by shooting him 
with a .45 Calibre, automatic pistol. 

Accused pleaded not guilty to, and was found guilty of, the Specification and 
the Charge. No evidence of previous convictions was introduced. The accused 
was sentenced to be hanged tu the neck until dead, all the members of the court 
present concurring therein. The reviewing authority approved the sentence and 
forwarded t.he record of trial for action under Article of War 48• 

.3. S ecial·Plea as to Sani t of Accused~ When the couz:t , originally 
convened on 1 March 9 , de ense counse moved for a continuance on the 
ground that the accused should be transferred·to a general hospital for de
tailed study and neuropsychiatric evaluation. In support of this motion the 
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p.etense produced the testimony of Ca1:tain William G. Carmen., the neuropsychi
atrist of the .35th Station Hospital {R 5) and Lieutenant Colonel Victor T. 
Sullivan, commanding of.ticer of the .35th Station Hospital (R 1.3), after Thi.ch 
the court granted the motion (R ·17). The court reconvened on 26 March 1946, 

. at llhich time Captain Carmen test.i.fied that he bad taken accused to the 13th 
General Hospital (R 19) and had him examined by the clinics.l psychologist 
{R 20). Based on these tests and on i'i:t'teen days of personal observation, 
the conclusion of this witness was that accused was so far tree from mental 
defect., disease or derangement as to be able, concerning the act of murder, 
to distinguish at the time of the act right trom wrong and to adhere to the 
right, that accused had su.tficient mental capacity to cooperate in his own de
fense and trial by court-martial, that accused is feeble-minded and has a 
mild impairment of responsibility toward the commission of the act due to bis 
low intelligence and mental age of ten years and that accused is sane (R 211 
22). 

4. Evidence for the Prosecution~ · Yoshiko Yokoi, a 25 year old (R 55) 
Japanese woman testified that she had known accused for about a month and 
had slept lfith him al.most every evening and that accused proposed to her. 
She bad seen the deceased (Roosavelt) onzy once before (R 5.3} and had never 
sl~pt with nor spent an afternoon or evening Jfith him. The onzy time she had 
seen him was when deceased sold her cigarettes and candy (R 54) in November 
{R 55}. On the a£ternoon of 11 February 1946., Yoshiko ·and her sister got oft 
a streetcar at Takakura Station (R 51) and started into the hall. Deceased 
came up, took hold of her arm and pulled her into a room near the station. 
Three other girls came into the tearoom and deceased slapped their faces, so · 
Yoshiko and her ·sister left the tearoom without deceased. Yoshiko's baby 
started to cry on the way home so she and her sister stopped in another res
taurant or tearoom to get the baby something to eat. The sister left and 
took the baby home {R 52}. Deceased then came into this tearoom and stood 
by- Yoshiko for about ten minutes and warmed up by' the fire (R 54). At that 
time deceased's breath smelled of 1l'ine but he was not drunk. Deceased grabbed 
her right hand, 8 but I told him •No• because I was ready to go home.• Yoshiko 
had not planned to meet accused in the tearoom but he came in (R 55) drunker 
than she had ever seen him before. Yoshiko 11 told Roosevelt that Thomas is 
my friend but Roosevelt still insisted me to be friends with Roosevelt but I 
told him that I can't be friends with him. Then he {Roosevelt} slapped me 
in the face. 11 Accused sa,r this and said something to deceased which Yoshiko 
did not understand but she thought they_ 118re angey at each other. Accused 
always behaved himself and never bothered anyone (R 56). Yoshiko and accused 
started·· to leave the restaurant. A.ccused pll.led a pistol with a barrel six 
or seven inches long out trom under his belt (R 52}. Yoshiko became scared, 
started to run and deceased followed her grabbing her lfrist. She pulled loose 
and ran into a machine shop close by'. llhile in the machine shop she heard. the 
shooting but didntt see it and then ran back home (R 5.3}. Yoshiko heard two 
shots about two or three minutes after she broke away and ran (R 57). 

IJ 
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Sergeant Watts testified that on 11 Febru.ary 1946 he was walld.ng north 
on Sakae Machi Street with Technician Fi!'th Grade Scott shortly be!ore seven 
o • clock il'l the evening and that they passed some men in the dark llho 1'18re 
arguing. After walking about two hundred yards farther (R 40) he heard "about 
four" shots (R 42). The witness stopped and just then a :man il'l uniform came 
running by. He then heard a yell tor-help and ,rent back to where the MPs W8re 
(R 40) and saw a soldier lying on the street on his face and helped the MPs 
put this soldier in a qapons carrier CR 41). Technician Fitth Grade Scott 
testified he was with Sergeant watts at this time, heard someone arguing on 
the other side of the street, heard someone start shooting over there and saw 
a man run from around the corner (R 42) coming from where-he heard the shots. 
He could not identify the runner except that he was a colored man ·"in uniform. 
The wimess went back across the street where he heard the man hollering tor 
help. The MPs were bent over this man who was lying !ace down on the ground 
with a bullet hole through his back through his field jacket about five inches 
above the belt il'l approxiJDa.te~ the center ot his back (R 43). It was pretty 
dark at that time (R 44). 

captain George Rumer, Medical Corps,· testified that he 11as the surgeon . 
on call at the .35th Station Hospital at Nagoya on 11 February 1946 (R 2.3, 25). 
Deceased Roosevelt McDaniel, who was in the military service (R 24), was brought 
into the hospital between 1900 and 1905 and the witness first saw him at 1910 
(R 25). Upon examination o:t UeDaniel the diagnosis was gunshot wound 01' the 
abdomen, 'W'Ound ot entrance in the left back, posterier about the level of the 
second or third vertebrae, with the bullet :qing in the anterior abdominal wall, 
no wound of exit, pulse of' 120 due to loss o:t blood and blood pressure just 
below 100 due to hemorrhage. When first examined li:Daniel was conscious and 
in pain and moved around on the litter but about 1920 quieted down. Based on 
this examination the doctor then thought McDaniel would die within halt an 
hour and that ir surgery were attempted to remove the bullet he would die in
mediately. Plasma was administered (R 26). 

Between 1920 and 1925 CID Agent Mechling came il'l and he and the doctor 

had a conversation with McDaniel (R 28). As to deceased1a condition at that 

time the doctor testil'ied "In my opinion death was imminent.• "In my opinion 

at ••• about 1920, the patient realized that he 11as not il'l good condition 

because •• • he was becoming ••• semi-conscious. Before that he was con

scious, moving around., but about 1920 he started to become semi-conscious and 

••• it was definitely not easy to get a response from the patient by, tor 

instance., • • • using the needle to inject plasma into him. • • • I think the 

deceased knew that he wasn•t doing too ~ll, pure~ my own opinion" (R .30). 


I • 

In the doctor Is .opinion there was then no chance that the patient might 
recover but ·nI can not state definite~ that the patient lme,r absolutely that 
he was going to die" (R 32). The doctor repeated the CID agent's question to 
the patient because he ·was leaning over him attempting to keep the plasma · 
going in (R 31). Over objection by the defense the doctor was then permitted_,...,. 

· to testify (R 33) a · 
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· "Well, in response to any questions which may have been 

put, the deceased gave one ll'Ord, the name 'Thomas,• period, 

and then after that repeated 1875. 1 I personally wasn•t sure 

whether I heard what the middle number was and-I asked him 

to repeat it and he went, '875.' That is all the deceased 

said. 11 · 


At about l9JO McDaniel passed from consciousness to unconsciousness and was 
given adrenalin to help the heart and from 19.35 to 1955 was given pressure 
with an ~gen IIBchine (R .34) • .lt 1955 ~el died (R 27). 

captain Rumer further testified he was present at the autopsy of deceased 
on 12 February 1946, that the caltSe of death was gunS:.1ot wound of the abdomen, 
secondary cause hemorrhage (R 24,) • . Thia was the only bullet hole in- deceased. 
The wound of entrance was at the left back approximate]¥ at the belt. The shot 
ranged up and toward the right and the bullet was lying 1n the right upper ab
dominal wall about halt wa.7 betnen the belt and the breast pocket. It did not 
come clear through (R 25). The bullet removed .trom deceased was appr~tely 
.45 caliber (R 24, 34) gave no nidence of having struck any hard object other 
than the body itseU and made a round wound of entrance that would not have 
been made by a ricochet bullet (R 34). There was no evidence of aey other in
jur.r to deceased other than that caused by the gunshot wound (R 35). 

A sworn extra-judicial statement made by the accused was admitted 1n 
evidence {R 51, Pros. Ex. l). It readsz . 

"I left my compaey area about 1800 hours, ll February 

1946, a.nd walked acrosa eastward to Sakae ma.chi Street. 

When I reached Sakae-nachi Street I saw rq girl, Yoshiko, 

sitting 1n a litt.18 restaurant with Roosevelt UcDaniel. 

I called to her and she came 'out. I said •Lat•s go to the 

house.• She replied, •Yes• , 


"Then Roosevelt J.i:Daniel came out of the restaurant 
and said to me, 'I don't bother you when you 1re with her.• 


"I replied, 'I'm not bothering you.• 

":McDaniel was hanging on to rrry girl, Yoshiko, who was 


t.ey1ng to get any. After a -while I lef't and saw Roosevelt 

McDaniel and Yoshiko walk around the corner and up the little 

street by" the restaurant. I walked across the street and 

two soldiers stopped me and asked where I was going. I told 

them I was going to rrry gals house. I walked across the bridge.· 

'When I was on the other side I heard a shot. I didn I t know 

who was shooting. I then went down the right bank of the road, 

crossed the railroad tracks, went under the bridge and walked 

up the bank behind the restaurant. I had a .45 Cal. automatic 

pistol 1n the belt ot my trousers. I had bought the .45 from 


.. one of the men 1n rrry compa.ey, I don't know his nams but I 

would recognize him it I saw him again. 
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. 11As I walked up the bank I pulled the pistol out of 'ltJ3' 
belt. When I got on top I saw Roosevelt li:Daniel standing 
in the center of the road. I aimed at him and fired about 
four shots. Then I took off to my company area. 

"When I got there I.threw the pistol I•d fired at 

McDaniel into the canal from beside the latrine. Then I 

went in to my cot.n 


The accused is in the military service of the United States (R 44)• 

5. Evidence for the Defense. Other than the evidence as to sanity dis
cussed in paragraph three, the only evidence offered by the defense ns the 
following unsworn statement made by the accused through defense counsel (R 60) 1 

11 I 11as drunk at the time and had been drinking all after
noon and evening. I saw him., Roosevelt, p.ish the girl and I 
thought he was trying to pill her into the hotel. At that time 
I thought he was going to try to rape her or hurt her in soma 
other way. Then I fired the pistol ·to try and scare him away 
from her. I didn't try to hit him. I only tried to scare him 
away. After I saw him fall dom., I became .frightened at 11bat 
happened and ran away. I fired on:cyr to try· and scare hill, to 
keep hilll from trying to rape her.• 

6. Murder is the kiJJjng of a human being with malice aforethought and 
withc,ut legal justification or excuse. The malice may exist at the time the 

, 	 act is committed and may calSist of lmowledge that the act which causes death 
will probably cause death or grievous bodily harm (~M., 1928., r,ar. 14~ PP• 
162-164). The Jaw presumes malice where a deadly weapon is used in a manner 
likely to and does in fact cause death (1 Wharton's Criminal Law (12th Ed., 
1932), sec. 426., pp. 654-655), and an intent to kill may be interred trom an 
act of accused which manifests a reckless disregard o! human lite (40 CJS., 
sec. 441 P• 905., sec. 791?., PP• 943-944). 

The proof required to support a finding o! gullty is laid down in the 

lfanual for Courts-11:lrtial as follows 1 


11 (a) That the accused killed a certain person named or 
described by certain means., as alleged (this involves 
proo! that the person alleged to have bean killed is 
dead; that he died in consequence of an Wury received 
b;r him; that such injury was the result of the act o! 
the accusedJ and that deat.11 took place within a ;year , 
and a day o£ such act); and (b) that such JdJJ1:ng was 

, with ma.lice aforethought" (.IC!l., 1928., par. 1481., P• J.64). 
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The 'evidence 1n this case is conclusive that accuse.i shot Private First 
Ciass Roosenlt l£Daniel nth a .45 caliber automa.tic pistol and that !ilDan:'81 
died about an hour later 1n consequence of this gunshot 1rO'Wld intlicted by the 
accused. Tha, t the accused acted with ma.lice aforethought is established by 
the evidence that accused was the aggressor., that accused JW.led the pistol 
from his belt and that it was at least two or three minutes later that the 
shots ware fired. It is apparent that accused ns motiftted :t,y a calculated 
intent to prevent the deceased from associatiilg 'With the woman Yoshiko nth 
whom accused ,re.a engaged 1n a meretricious relationship. 1'he shooting was not 
to protect Yoshiko., for she was no longer present when the shots wre .fired. 
That the shooting was not the result of hot blood or a sudden at.ray is es
tablished by accused's own norn statement thata 

11lrc:Danj el was hanging on to m:r girl, Yoshiko, who 'lllLS 

trying to get awa_y. A.ft.er a while I le.ft and saw Roosevelt 
McDaniel and Yoshldo walk around the corner and up the litU. 
street by the restaurent. I walked across the street and two 
soli iers s'liopped me and asked where I was going. I told the11 
I was going to my gals h011Se. I 11alked across the bridge. 
llhen I ns on the other side I heard a shot. I didn't know 

· who was shooting. I then went down the right bank ot the road., 
crossed the railroad track:8, went under the bridge and walk:ad 
up the bank behind the reataurent. I had a .45 Cal. automatic 
pistol 1n the belt ot 'lll1' trousers. 

* * * 
. 11A.s I walked up the bank I pulled the pistol out ot rq 

belt. When I got on top I saw Roos8T8lt lfcl)aniel standing 
1n the center ot the road. I aimed at him and fired about 
tour aho~. then I took ott to '1lIT company area.• 

.. 
Fran this atatament it is clear tba t accused went look:1:ng tor deceased and when 
he found him alone in the road shot at him tour times. The tact that deceased 
...as shot in the back negat1Yes azq element ot salt-defense, and accused makes 
no claim that he ahot 1n sel.t-de:tense. Accused's unsworn atatement t.bat he 
shot onl3' to frighten the deceased and to prnent hill from raping Yoshiko was 
proper4" disbelieved by' the court. It is not ~ inconsistent with accused's 
own prerloua statement but is inconsistent with the established tacta. 'lhen 
deceased was ·ahot he was standing in the center of a public road alone 'Iii th his 
back to the accused and Yoshiko 11&a not present.'·, 

Consideration mst be ginn to the. propriety ot the admission :1n and.enc• 
of the dying declaration in this case. A close~ parallel case 1a (CK 228571., 
Docken:, 16 BR 249, 253, 256) in which the Boardot-Reyiew considered the cir
cumstances surrounding the dying declaration and held it proper-tr admissible 

· 1n t.he .following language a 
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. "Burrell ft.he deceaseg/ was taken to the infirmary and 
from there to the station hospital., reaching the latter place 
about l.2145 a.m• ., October 19. He was treated and operated 
upon promptl,' but died about 7:25 the same morning. 

"Upon his admission to the hospital Burrell 11as in a 
•critical' and •very sericus conditi.on'. A medical officer 
testified that, 

•He was anxious., apprehensive and in very con
siderable pain. He was also in a mild state of 
shock; and he was in a very., very uncomfortable con
dition genera~•. 

He was not informed that he was about to die but was told that 
he had •a very serious abdominal wound•• T}J.e medical officer 
:testified that he believed a normal individual •would have had 
cause to appreciate and realize impending death under such cir 
cumstances•. Within about five minutes after his admission, 
at about 1.2147 or 12:50 a.m• ., he was questioned by the medical 
officer and nade statements as to what had occurred. The medical · 
officer., over objection by the defense., was permitted to testit;r 
to these statements., including a statement that following the 
obscene remarks exchanged in the latrine., accused, 

•ran from the room., saying he ns going to get a 

rifle and return to the barracks and chase Private 

Burrell and shoot him' 


* * * 
•••• T& authorize the admission of a dying declaration the 

n.ctim must have been, 

'in extremis and under a sense of impending death, 
i.e • ., in the belief that he was to die soonJ though 
it is not necessary that he should himselt state 
that he speaks under this impression, provided the 
fact is otherwise shown• (par. 148!., MCM). 

Whether a deceased person feared impending death ordinarily 
must be proved by circumstantial en.dance. In the present 
case :au.rrell was in extremis and the circumstances under 
which the statement was made., as related above, clearly
warranted the in.f'erence that he did in fact .tear impending 
death. 'l'he declaration was properly- admitted.• 

7 
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In.this case the deceased did not say "I expect to die" or make any 
declaration at all on the subject. Ho11'8ver, the dying declaration was ma.de 
not more than one-half hour before death and at a time when the deceased ns 
passing f'rom consciousness to llllconsciousness and the attending medical officer 

·believed it was impossible for the patient to live more than a half hour. The 
J.llnual for Courts-::J:i.rtial 'states that the fact that the person is under an 
impending sense of death may be sho1111 otherwi.se than by.a. statement of the 
person himself that he speaks under this impression (Par. 14~ P• 164). This 
1m1st mean that there are cases in llhich the surrounding circumstances alone 
are sufficient to establish that the victim spoke while under an impending 
sense of death. It is difficult to imagine a case in which there could be 
stronger surrounding evidence ·impelling the conclusion that the victim so spoke. 
That the victim here was in £act in extremis is beyond question. Accordingly, 
the Board. of Review is of' the opinion that the dying declaration was properly 
admitted in evidence. "Thomas, ErlS," being the. first name of the .accused and 
the number of' his organization is sufficiently intelligible to be of evidentiary" 
value. However, the guilt of the accused does not hang by this thin thread. 
Without tm dying declaration the corpus delicti that there had been a homicide 
comnitted was amply established by other evidence. The corpus delicti having 
been established, even though the accused was not connected therelrl.th, the 
sworn statement of the accused was then properly admitted in evidence (CK 
266219, Mills, 43 BR 183, 186). In this sworn statement deceased admits that 
it was he lfho fired the fatal shot. 

7. The charge sheet sholf'S accused is 20 years old, was inducted 
1 November 1944 at Baltimore, 1.Bryland, an<i had no prior service. The char
acter of accused's military service was stated by his immediate commanding 
officer to be •satisfactory.• 

8. 1'he cCft.lrt was legally constituted and had jurisdiction of the person 
and the subject natter. lro errors injuriously aftecting the rights of the 
accused were comnitted during the trial. For the reasons stated, the Boa.rd 
of Review is of the opinion that the record ot trial is legally sufficient to 
support the findings of guilty and the sentence, and to warrant coo!i.rWltion 
o! the sentence. A sentence of death or life illprisonment is mandatory upon 
conviction of a violation of Article of liar.92. 

Judge Advocate 

Judge A.dvocate 
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JAGQ - CM 31.3721 1st Ind 

WD, JAGO, Washington 25, D. C. ~;H' 

TO: The Under Secretary of War 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private First Class .Thomas R. Alston (33957455), 875th Port Company. 

2. Accused was found guilty of murder, in violation of Article 
of War 92, and was sentenced to be hanged by the neck until dead. I 
concur in the opinion of the Board of Review that the record of trial is 
legally sufficient to support the findings of guilty and the sentence and 
_to warrant confirmation thereof. 

3. Accused fowid deceased, another soldier, in a tearoom with a 
Japanese woman with whom accused had been conducting a meretricious re
lationship. As the woman started to leave the tearoom with accused, the 
deceased tried to hold her by the arm. Accused, who was somewhat drunk, 
pulled a pistol. The woman broke away and ran to a machine shop nearby 
where, about two or three minutes later, she heard two shots fired. At;-· 
cused stated that he left the tearoan alone and after a circuitous walk 
found the deceased standing alone in the middle of a street and shot at 
him to frighten him and to keep him from raping the woman. The deceased 
was shot in the back and the woman was not present at the time. 

4. The accused is a colored soldier 20 years of age who 
1 

was in
ducted 1 November 1944 at Baltimore, Maryland. He had no prior service. 
A Board of Medical Officers diagnosed the accused as feeble-minded with 
a mental age of ten years, with a mild impai:nnent of responsibility to
ward the commission of the act due to his low mentality but that accused 
was sane and was so far.free from mental defect, disease or derangement 
as to be able, concerning the act of murder, to distinguish at the time 
of the act right from wrong and to adhere to the right and had sufficient 
mental capacity to cooperate i:n his O'ffl'l defense. 

5. In view of all the circumstances, the youth and previous good 
record of accused, I recommend that the sentence be con!inned but c01I1I1uted 
to dishonorable discharge, forfeiture of all pay and allowances due or 
to become due, confinement at hard labor for the tem of the natural life 
of accused, and that the United States Penitentiary, McNeil Island, 
Washington, be designated as the place of confinement. 
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------------------

6. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Encu
tin action designed to carry into effect the foregoing recommendation, 
should such act.ion meet 111th apprvval. · 

. 
3 Incls THCMA.S H. GREEN 

l. Record or trial Major General 
2. D!t ltr for sig U3W The Judge Advocate General · 
3. Form of ExeC1.1tive action 

( G.C.M.O. 310, 18 October 1946). 



WAR DEPARTMENT 
In the Office of The Judge .Advocate General 

(253)Washington 25, D. c. 

JA.GK • CM 313723 

UNITED STATES 	 ). CONTINENTAL DIVISION 
) AIR TRANSPORT COMMAND 

v. 	 ) 
) Trial by G.C.M.; convened at Love 

Captain E. M. BASSETT ) Field, Dallas, Texas, 3 and 4 April 
(0-671850), Air Corps ) 1946. Dismissal, total forfeitures 

. L and confinement for six (6) months • 

----~------------------------OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and. ACKROYD, Judge Advocates 

·---~-------------------------
l. · The record of trial in the case of the offioer'named aboTe has 

been examined by the Board of Review and the Board submits this, i ta 
opinion, to The Judge Advocate General. 

2. The accused was· tried upon the following Charges am Specitioa
tions a 

CHARGE Ia Violation of the 61st Article of War. 

Specification& In that Captain.E. M. Bassett, Squadron B, 
555th it.rmy Air Forces Base Unit, (5th Ferrying Group), . 
Ferrying Division, .Air Transport Command, dia, without 
proper leave absent himself :from his station at Love Field, 
Dallas, Texas, :from about 16 October 1946 to about 31 
October 1945. 

CHARGE Ila Violation of the 96th Artiole·or War. 

Specification la In that Captain E. M. Bassett, •••, did, at 
Dallas, Texas, on or about 13 July 1945, with intent to defraud, 
wrongfully and unlawfully make and utter to :Major Samuel Curcio, 
a certain check, in words and tigures as follows, to wita 

THE OFFICERS MESS 

5th Ferrying Group F.D • .A,. T. c. 


· Love Field, Texa.a 

July 13, 1945 


Name of Be.nk RepubUo National Ba.nk
------..., -------- ...,_____.....,________Ci"• Dallas, Texas 

PAY TO mE ORDER OF___._Ma_j_o_r_S_am_u_e_l_Cu_r_c_i_o___ $ 50.00 
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Fifty no/loo DOLLA.P.S 

For value received, I represent Signature __E_._M_._B_a.s_s_e_t_t_ 
that the above a.mount is on deposit 

in said ba:ck in my name subject to Squadron ___B____ Serial No. 

this check and is hereby assigned to -0-671850 

payee or holder hereof. 


and by means thereof, did .fraudulently obtain from the said Major 

Samuel Curcio fifty dollars (i~0.00), lawful money ot th~ United 

States, he the said Captain E. M. Bassett, then well knowing that 

he did not ha.ve and not intending that he should have sufficient 

.fUilds in the drawee bank for the payment of said check. 


Speoi.fioation_ 61 (Finding of not guilty). 

Speoi.fioation 7a (Finding of not guilty). 

NOTE& Speci.fioations 2,3,4,5,8,9,lO, and 11 differ ma.terially 
.from Speoitioation 1 only a.a to the date, amount of check, 
person receiving check, name of drawee bank (applies only to 
Specification 11), as indicated belows ' . 

Specification £!:!:! Amount of check Person receiving oheok 

2 13 July-45 $ 50.00 William Henry, Jr. 
3 13 July 45 100.00 Nedry V. Burri• 
4 13 July 45 100.00 Nedry V. Burris 
5 13 July 45 40.00 · Nedry v. Burris. 
8 8 .A.ugus t 45 !5.00 Reno Club 
9 22 October 45 26.00 T. C.. Calk 
10 23 October 46 37.65 llrs. W.J. Sullins 
11 25 June 45 :954.31 Lone Star Olds Cad Co. 

(Drawee Banlca Medin& Valley 
Sta.te Bank, Devine, Te:z:aa) 

He pleaded not guilty to a.11 Charges and Speoi.fioatio:na. Re was found guilty 
of Charge I and its Specification, guilty of Charge II and Speoi.ficationa 
1,2,3~4,5,8,9,- 10 and 11 there1.mder, and not, guilty ot Speoifioations 6 
and 7 of Cha.rge II. No evidence ot any previous conviction was introduced.. 

· Re was sentenced to be dismissed the service, to .forfeit all pay and allow
a.noea due or to become due and to be con.fined at hard labor .for five years. 
The reviewing authority approved the sentence but reduced the period ot 
confinement to si:z: montha and forwarded the record of trial .for aoti.on under 
Article of Wa.r ·48•. 

3. The Board ot Review adopts the sta.tement of the la.w and the evidence 

2 
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contained in the Staff Judge A.d.voca.te's review except that portion of 

paragraph 4 which pertains to the ma.ximum confinement which might be im
posed in the oa.se. • 


./)

.:l 
4. War Depa.rment records shaw the &O!)USed to be· 28-3/12 yea.rs of · 

age and married. He is a high sohool graduate and attended Southwestern 
Texas State Teachers College for one year. He enlis~ed in the .Army 22 
July 1940 and attain&i the rank of corporal before becoming a. flying cadet. 
On 16 February 1943 he wu appointed and commissioned a. second lieutem.nt, , 
Air Corps, Army of the United States, and entered upon active duty on the 
same day. On l April 1944 he received a temporary promotion to firtt lieu
tenant and on l February 1945 he received another temporary promotion to . 
captain. On 23 September 1944 he was awarded the Air Medal for meritorious 
aohievelll8nt by participating in more than one hundred fifty hours of opera~ 
tional flight as pilot of transport aircraft over Assam-China air routes 
from 31 October 1943 to 12 February 1944. His efficiency report from l 
· July 1944 to 31 December 1944 is excellent and from l January 1945. to 30 · 
June 1946 very satisfactory. 

6. The court was legally ·constituted and had jurisdiction over the. 
peraon and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of··the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to_wa.rrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation 
of Article of War 61 or 96. 

~-· If:~, Judge Advocate 

~E,7t/4,1 = , Judg• .Advooato 

.~~ , Judge jjlvooate 
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J.AGK-CM 313723 1st Ind 

WD, JAGO, Washington 25, D. c. oc,· 1 0 1946 

TO I The Under Secretary of War 

1. Pursuant to Executive Order No. 9656, da.ted May 26, 1945, there 
are transmitted herewith the record of tria.l and the opinion of the Board 
of Review in the case of Captain E. M. Basaett (0-671860), Air Corps •. 

2. Upon tria.1 by general court-martial this officer wa.s found guiltT 
of absence without leave from 16 Ootober 1945 to 31 October 1945, in vio
lation of ,Article of War 61, and guilty of nine specifications alleging 
the making and uttering of nine checks, and fraudulently obtaining the 
proceeds, in the total sum of $1441.96, draWll on two different banks where , 
he did not have and did not intend to have sufficient funds to meet them, 
in viola.tion of Article of War 96. He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due end to be 
confined at hard la.bor for five years. The reviewing authority approved 
the sentence but reduced the period.of confinement to six months and for
warded the record of trial for action under Arti~le of War 48. · 

s. A summary of nidence may be found in the Staff Judge Advocate• a 
review which was adopted by the Board or Review. I concur in the opinion 
of the Board that the record of trial is lega.lly' sufficient to support the 
findings and sentence as approved by the reviewing authority and to war
rant confirmation thereof. 

The accused was abs~~- -without leave from hi• organbe.tion and station, 
Love Field, Texas, for the p~riod 16 October 1945 to 31,0otober 1945. Be
tween 26 June 1945 and 23 Ootober 1945 the accused made and uttered nine 
aeparate checks raging from $25.00 to t964.31. The first check in the sum 
of $964.31 was for repairs tq his autcno.obile. .looused had no account in 
the drawee bank. Three checks on another baxuc totaling $140.00 were given 
to coTer wagers made in a poker game. One check for $50.00 was given for 
oaahwhile participating in a poker game. One check ,raa given to pay a 
pre•e:rlating debt and for cash. ill other checks were given for cash. 
ill the latter checka were returned by the drawee bank because of inaui'fi
oient tunda. 

4. . .&Qcused haa rendered himself' unworthy of any trust and should be 
eliminated f'rom the service. I recOJllllend that the sentence as modified 
~--tho :z::eTiewing_t-Uthority be confirmed and carried into execution1 and that 
a: United states Dl8cip,J.inkcy' Barracks be designated as the place or confinement. 

5. Consideration haa been.given to letters addressed to the President 
on behait _of aooused by Mrs. w. E. Basaett, mother of the aooused, and by 
George Kitchell, KD., and to a letter from acoueed addreaaed to the Presi
dent. · 

http:period.of


(257) 


6. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

THOMAS H. GREEN. 
Major General 
The Judge Advocate General 

5 Inola 
1. Record of trial 
2~ .. Form of action 
3. Ltrs fr George w. 

Utchell, dtd 25 
Apr 46, w/incla 
end l tr dtd 29 
Apr 46, w/incl 

4. 	 ~tr-fr Mrs. Bassett 
to President 

5. 	 Ltr fr acc'd to 

President dtd 

4 Apr 46 


( o.c.M.o. 330 , 31 October 1946). 
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WAR DEPARThlENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

JAGN 
CY 313737 

UNITED STATES 	 ) UNITED STATES ARMY FORCES 
) WESTERN PACIFIC 

v. 	 ) 
) Trial by G.C.M• ., convened at 

Lieutenant Colonel RALPH W. DEMPSEY ) Headquarters Base X, APO 358., 
(0-1548041)., Ordnance Department. ~ c/o Postmaster, San Francisco., 

California., 17 April 1946. · 
) Dismissal., total forfeitures · 
) and confinement for three (3) 
) years. 

OPINION of .the BOARD OF REVIEVI 
BAUGHN., 0 1CONNOR and O'HARA, Judge Advocates 

l. The Board of Review has examined the record of trial in 
the .case of the officer named above and submits this., its opinion, 
to Tha Judge Advoc~te General. · 

2. The accused was tried upon the follolling. Charges and 
Specifications: · 

CHARGE Ii Violation of the 94th Article of War. 

Specification: In. that Lieutenant Colonel Ralph w. D3mpsey 
(then Major), MFC., AHJESPAC., did., at Manila, P.r • ., on or 
about ll January 1946., knowingly and willfUlly apply to his 
own use and benefit one (1) GMC Truck Engine Assembly 
of the value of about $282.00., property of the United States, 
turnished and intended £or the milita.r,y service ther~of. 

CHARGE II: Violation o:r the 96th Article of war. 

Specification lz In that Lieutenant Colonel Ils.lph w. Dempsey 
(then Major), MPC, AFWESPAC, did, at Manila, P.r • ., on or 
about 29 December 1945, wrongfu.l.ly and without proper 
authority have in his possession one (1) Caterpillar · 
·'!!7 Bulldozer of a value in excess of $50.00; one (1) 
Allis-Chalmers Generator of a value in excess of $50.00J 
one (1) ·oNAN Generator of a value in excess of $50.00; 
one (1) Kellogg Air CoffllL'%'essor of a value in excess of 
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$50.00; and (1) Lathe of a value of in excess of $50.00; 
one (1) portable Circular Saw Mill of a value in excess of 
C500.00; one (1) /dr Compressor of a value of about $275.00; 
forty-seven (47) oxygen tanks of a value in excess of $50.00 
and one (1) rectifier of a value of about $40.00; of a total 
value in excess of $115.00, property of the United States 
furnished and intended for the military service thereof. 

Specification 2: In that Lieutenant Colonel Ralph w. Dempsey 
(then.Major), MPC, ASWESPAC, did, at Uanila, P.I., on or 
about 29 December 1945, wrong.fully and lVi thout proper 
authority have in his possession one (1) Waukesha generator 
of a value in excess of $50.00 and twelve (12) GMC Truck 
Engine Assemblies of a value of about $3384.00J of a total 
value in excess of $3434.001 property of the United States 
furnish~d and intended for.the military service thereof. · 

.• 

He pleaded guilt)t to, and was found guilty of, all charges and speci

fications. No previous convictions w.ere considered." He was sentenced 

to be dismisse~ the service, to forfeit all pay and allowances due 

or to become due, and to be confined at hard labor, at such place 

as the reviewing authority might direct, for three (3) years. The 

reviewing authority approved the sentence and for'l(arded the· record 

of trial.for action under Article of War 48 • 


. 3. Evirlance for the Prosecution: The property described in 
'·-the Specification of Charge I and Speci"fications, 1 and 2 of Charge II, 

o.f":the _value alleged, was found on the premises ·of ·the Miles Timber and 
Transport Corporation, Manila, Philippine Islands, then under the control 
and in the·possession of the accused, who was manager of the corporation.· 
The property described was the property of the United State~and had been 
taken to the premises by various persons, without legal authority 
(R. 8; Pros. Ex. A). The accused knew of the presence of the property. 

before discovery by representatives of the Criminal Investigation 

Division (R. S). · 


The truck engine assembly described in the Specification of 
Charge I, value about $282.001 was one of the twelve (12) engine assemblies 
described in Specification 21 Charge II, and was installed, with the 
accused's knowledge, in a truck purchased by the accused from the · 
Foreign Liquidation Commission (R. 8; ·Pros. Ex. A). At the time of 
its installation, the accused knew that the truck engine assembly was 
property of the United States intended for the military service (R. S). 
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4. Evidence for the defense: Mr. Stewart Tait, 88 Inverness Street, 

·Sta. Ana. 1 Manila, a.merchant in the Philippines for over forty-two 

years, testified that he had known the accused for many months and had 

leased him the premises which were used as a. depot by the Miles Timber 

a,nd Transport Corporation (R. 10-12). Mr. Tait had many other opportunities 

to lease the premises to more substantial business concerns but accepted 

the accused's offer because he liked him personally. According to Mr. 

Tait: "My personal opinion as to his character is that he is one of the 

finest men I have met *·* *• I admired his initiative and determination 

to make good***• I know him to be one of the hardest working men I 

have ever met in the Philippines" (R. 101 11). 


Colonel Harry Adamson, Headquarters, United States Army Forces~ 

Western Pacific, testified that he had known the accused since October 

of 1944 when the two met on Bougainville Island and that the accused's 

character was, in his opinion, "above reproach" (R. 121 13) • 


• 
Mr. Prentice K. Miles, Fresicient 1 Miles Timber and Transport 


Corporation, apprized the court of his efforts in organizing the corporation 

bearing his name, following his liberation from Los Banos Internment Camp, 

where he was a prisoner during the Japanese occupation. A memorandum, 

dated September 111 19451 from a Mr. Charles A. Gwin of the Foreign 

Economic Administration to a Mr. George L. Bell relative to Mr•.Miles' 

assistance to the liberation forces and his efforts to furnish building 

materials, was identified by the witness and received in evidence by stipu

lation (H. 15 1 16). The memorandum made reference to unfulfilled promises 

by the Foreign Economic Administration to .furnish Mr. Miles "one truck 

and perhaps two," ~.nd expressed Mr. Gwin 1s11 * * ,J:· hope that Mr. Miles 

will be given * -1:- * consideration by this office and that representations 

will be.made to the Arary requesting whatever assistance they may be able 

to offer in the way of savnnilt equipment, trucks, boats, etc.**~· (R. 

15 1 lp). Mr. Miles testified that early in December he had deposited · 

Pl01 000 with the USCC 1 successor to the ·Foreign Economic Administration, 

.for the immediate delivery of~ sawmi.ll.but that he did not receive it 

until 26 March 1946. In November of 19451 Mr. Miles asked the accused 

to work with him, thinking that he could possibly 11 go tbru the •red tape,"' 

in procuring equipment. The accused thereafter purchased fifty inoperable 

trucks for P75 1 6Jo.oo. Mr. Miles testified further ·that the accused . 

11 * * * had complete charge of the · running of this ,Liilles Timber and Transport 
Corporatio!V business." 

A.f'ter assurance by the.defense counsel and a statement by the 

accused, that the latter had been apprized of his rights, he elected to 

testify in his own behalf (R. 19). He related that he was a logging 

engineer before entering the Army and·had been asked by Mr. Miles in 

October or early November of 1945 if he wanted to "sign off1 

11 or be re

leased from active duty in the Philippines I and pursue his civilian 


·occupation. The accused accepted :ra. Miles' offer, starting his 

-J
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terminal leave on 19 December 1945, and becoming general manager, second 

vice-president and stockholder in the Miles Timber and Transport Corporation. 

Extensive efforts were made to procure equipment from such federal agencies 

as the GSCC and the ?TC, but these proved _futile-1':Lt seemed impossible 

to get the equipment needed through regular changels.n As a consequence, 


· 	the necessary equipment 11was contributed to me Lthe accusei} by my friends 
in the Army. 11 He had oeen in Manila doing ordnance work for ona year . 
and with "the Forestry Battalion" for three or four months of this period. 
Nothine was paid for the equipment his friends contributed (R. 20, 21). 
The accused identified his Army 66-1 record, which was received in evidence 
by stipulation (R. 21, 22). It disclosed that the accused had all 
"excellent" or 11 suparior11 efficiency ratings and had served overseas since 
23 January 1943. Also, .that he had four battle stars ffiuadalcanal, 
Northern Solomons, Bismarck Archipelagq, and Luzon, Philippine Islani}, and 
had.been awarded the Bronze Star, and the Military Merit Uedal of the 
Commonwealth of the Philippines (R. 21, 22). 

During a~amination by the court, the accused testified that ·on 

or about 11 January 1946 he "took possession of a block of 50 GW.C trucks 


,in which ffiil.. had been a successful bidder with FIC. 11 The motor on one 

such vehicle being 11 completely frozen," and inoperable, the accused replaced 

·it with a new government motor, value about $282.-00, which had been "donated" 
by one of his friends (R. 23). As to the "contributions" generally, 
according to the accused, ."I encouraged to the point that I never rejected 
any equipment that I could possibly use if they were brought to my place .;:. * 1:·." 
He did not "* * * solicit contributions to the extent of eoing or visiting 
units under the charge of * i:· * friends and asking them for the equipment · 
they were in charge of. It was more or less, informal, and it was brought 
up that I could use anything to repair GMC trucks. 11 He did not pay for 
any of the equipment. The accused admitted while testifying that he did 
everything alleged in the Specification of Charge I and Specifications 1 
and 2 of Clmrge II (R. 24, 25). · 

The testimony of Mr. c. A. DeWitt, Attorney, Manila, Philippine 

Islands, and ~r~ w. c. Libby, United States Commercial Company in ~anila 

(successor to the Foreign Economic Administration) was introduced by 

stipulation (R. 26, ~7). That Of the former related to Mr. 1dles I part 

in the liberation of the Philippines, the incorporation of the Miles 

Timber and Transport Corporation, and the "great efforts" M:"'. Miles had 

made to scctlre mill equipment from the United States Commercial Corporation 

(R. 26; 27). The testimony of llr. L1..bby also indicated the steps taken by 

Mr. Miles, and the accused, .who accompanied him on several occasions, to 

procure equipment through and from federal agencies (R. 27, 28). 
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·5. The specification of Charge I, alleges that the aecused·knowingly 
and willfully applied to his own use and benefit one (1) GMC Truck Engine 
Assembly, of a value of about $282.00, property of the United States, 
~shed ap.d intended fo]:' the milltary service. 

~ . .. . 

Proof required to support a conviction for this offense is as 

follows: 


"(a) That the accused*** applied to his own use certain 
property.in the manner alleged; (b) that such property belonged 
to the United States and that it T.as furnished or intended for 
the military service thereof, as alleged; (c) the facts and 
circumstances of the case indicating that the act of the 
accused was willfully and knowingly done; and ( d) the value of 
the property, as specified." MCM, 1928, p. 185. 

· Th3 ?!\armer in which accused obtained possession of the motor 
assembly is no~ material to the qu~stion of its misapplication. CM 243287, 
Poole, 27 BR 321. · 

·From the accused's plea of guilty, the stipulated·testimony intro
duced by the prosEicution and his admissions on the witness stand, it is 
evident that he is chargeable with the installation of an engine assembly 
belonging to the United States into a vehicle owned by a corporation of 
which he I,as manager, officer and a :.stockholder. Thus, it is clear that 
the legal requirements ._above set forth are fully satisfied and that the 
evidence of record supports the findings of guilty of this C'lar.ge and its 

·,.~pacification. · 

. Specifications 1 and 2 of Charge II, alleging the wrongful and 
unauthorized possession of government property, are cognizable as qffenses 
pre judicial to good order and milltary discipline, and violative of 
Article of War 96. As to these specifications, also, the' accused's plea 
of guilty, supplemented by the stipulated testimony adduced by the 
prosecution and the accused's admission while a witness, establishes their 
commission beyond a:g,y reasonable doubt. The record is accordingly legally 
sufficient to support the findings of guilty of Specifications 1 and 2 
of Charge II. 

. . 6. · The accused is 30 years of age. War Tupartment records show 

that he served as a private .in the 3rd Ordnance Company (MM) before 

attending Officers' Candidate School and being commissioned as a Second 

Lieutenant in the Army of the United States on 23 May 1942. He was 

promoted t~ First Lieutenant on 17 September 1942, to Captain on 1 April 

1943, to Major on 23 December 1943 and to Lieutenant Colonel (terminal· 

leave promotion) on 26 Januacy 1946. Frier to the expiration of the 


.accused's terminal leave (14 April 1946), he was, on 4 March 19461 recalled 
to active duty. 
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, . . 
. . . 

7. ·: Tlie court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were commttted during 
the trial. For the reasons stated, the Board of Renew is of the opinion 
that the record ot trial-is legally S"Q.ffi.cient.to support.the·findings 
and sentence and to warrant confirmation thereof. Dismissal and confinement 
are authorized upon conn.ction of a n.olation of Articles of War 94 and 96. 
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JAGN~M 313737 . 1st Ind 
WD, JAGO, Washington, D. C. 

JUL 3 O 1946TO a The Secretary o:f War 

1. Pursuant to Executive-Order No. 9556, dated 26 '}J;ry. 19451 there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Lieutenant Colonel Ralph 
w. Dempsey (0-1548041), Ordnance Department. · 

2. Upon trial by general court-martial this officer pleaded guilty 
to, an:i was found guilty of, the misapplication of one motor engine 
assembly, value about $282.00, property o:f the United States furnished 
and intended for the milltary service, in violation of Article of War 
94; and two specifications involving wrongful unauthorized possession 
of miscellaneous government property furnished and intended :for the 
military service, including three generators, two air compressors, 
a lathe, a circular sawmill, oxygen tanks, a rectifier, one generator 
and twelve GMO truck engine assemblies, of a total value. of $4,499.00, 
in 'Violation of Article of War 96. He was sentenced to be dismissed 
the service, to .forfeit all pay and allowances due or to become due 
and to be con.fined at hard labor, at such place as the reviewing 
authority might direct, for three years. The reviewing authority 
approved the sentence and .forwarded the record of trial for action 
under Article of War /J!,. 

3. The accused, as manager, officer ani shareholder with the 
Miles Timber and Transport Corporation, leased premises in Manila. 
Thereafter he purchased fifty GhlC trucks from a federal agency for 
approximately $37,000. Some of these vehicles were in a bad state 
of repair. Certain 11.friends" of the accused who were in the military 
service "le.ft" generators, compressors, sawmill equipnent, twelve new 
engine assemblies., and· other miscellaneous equi.pnent,- all property ot 
the United States, on the premises leased by the accused. 'While he 
denied soliciting the property., accused admitted he had mentioned his 
need :for the equipment to his ".friends" on occasions. The property was 
found in the possession of accused about :S .tecember 1945. One ot the 
new truck motors "left11 .on the premises was installed, about 11 
January 1946, in one of the fifty trucks purchased, and the remainder . 
ot the property above described was :found on the premises by Criminal 
Investigation Division representatives. Accused went on terminal leave, 
preliminary to relief .from active duty, on 19 December 1945. Accused 
testified that he had experienced great difficult:, in obtaining needed 
surplus property from the government. 

4. After serving as an enlisted man, accused completed Officer 
Candidate School and was commissioned a second lieutenant in the Arary 
of the United States. Shortly thereafter, he went overseas and served 
as an Ordnance officer in the Guadalcanal., Northern Solomons, Bismarck 
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Archipelago, and Luzon, Philippine Islands, campaigns. For his 
outstam:1.ng service, he was awarded the Bronze Star Medal, am 
the Medal for Milltary Merit of the Commonwealth o! the Philippine 
Islands. Vlhile on terminal leave, he received a tinal promotion 
to Ueutenant Colonel. Four ot the· ten members ot the court re
commended remission ot the confinement adjudged. 

5. I recommend that the sentence be confirmed and ordered 
executed, and that an appropriate place o! confinement· be designated. 

6. Consideration has been given to corresporxience su'l::mitted 
by Honorable Wayne Morse, Unitad States Senate, on behalf ot ac
cused, and a letter and cablegram subnitted b;y :Mr. F.Lnle;r,Gibbs, 
accused's civilian defense counsel. 

7. Inclosed is a form ot action designed to carry into execu
tion the foregoing recommendation, should it meet llith 70ur approval. 

S Incls . THOMAS H. GREEN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General· 
3 - Ltr. •/incl tr. Hon. Morse 
4 - Ltr. tr. :vr. F.Lnley Gibbs 
S - Cablegram tr. Mr. F.Lnle;y Gibbs -----·-------- ------ 

( a.c.M.O 258, 16 August 1946). 
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WAR DEPARTJi.IENT 
Army Service Forces (267)

In the Office 	of The Judge Advocate Genera.! 
Washington., D.C. 

SPJGK - CH 313772 
29 MAY 1946 

UNITED STATES ) .ARMY Am FORCES 

) TECHNICAL TRAINilG COl&AND 


. v. ) 

) Trial by G.C.M.., oon?ened at 

Second Lieutenant .ALVA W. Keesler Field, Mississippi, 1 
PAYNE (0-788589), Air Corps. ~ May 1946. Dismissal, total 

_) forfeitures a.nd confinement for 
) three (3) years. 

-----------~-----------------OPINION of tli.e BOA.RD OF REVIffl" 

KUDER, ACKROYD and WINGO., Judge Advocates. 


1. The Board of Review has examined the record of trial ill. the cue 
of the officer llUled above and subnits this, its opiJ:don, to The Judge Ad• 
vocate General • 

./
2.· The accused was ~ried upon the followi».g Charges and Specificationsa 

CHARGE Ia violation of the 95th .Article of War. 

Specifi.oationa In that Second Lieutenant; Alva W. Payne, Squadron 
"vt' (Basic Student), 3704th .Arrq Air Forces Base Unit., did, at 
Keesler F.l.eld, Mississippi, on or about l Mlrch 1946, wrongtul.17 
ta.lee trom Private Homer l&>nroe the sum. of $80.00 as oonsidera
.tion to him., Second IJ.eutena.nt Al• w. Payne, for obtaining 
puses for certain elll1ate4 men to the prejudice of good order 
and military diaoipline. · ' 

0CHARGE Ila Violation.of the 96th .Article ot·War. 

, Speoifioationa In that Second Lieutenant .ilva w. Payne, -•••, did, 
at Keesler Field, Mississippi, on or about l Ma.rch 1946, wrongtull7 
take from Private Homer Monroe the sum of tao.oo u oomidera
tion to him, Second Lieutena.nt Alva. w. Pa.yne, for obtaining 
passes for certain enlisted men to the prejudioe of good order 
and military disoipline. 

The .a.ocuaed pleaded guilty to and was found guilty ot both Charges and their 
Speoifioa.tions. No 'evidence of a.n:, previous oonviot1011..1ru introduoed. He 
was sentenced to be dismissed the senioe, to forfeit all pay and allowano·e1 
due or to became due. and to be oe>n.fined a.t hard labor for fiTe year,. The ' 
reviniag authority a.pproved •only ao much of .the senteDOe as provides tor 
diaDliasal f~om the service~ forfeiture of all pay and allowances due or to 
beoane due, and confinement at hard la.bor for three (3) years tt and forwarded 
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the record of trial for aotion under Article of War 48. 

3. Evidence for the Prosecution. 

At 1030 hours on 28 February 1946, at Keesler Field,·Mississippi, Printe 
Homer Monroe, according to his testimony, overheard one Private Watts say, in 
the presence of the accused and other enlisted men of accused's squadron, ."The 
Lieutenant I s bought a new car and we will kind of pitch in a little bit for 
a.donation and he'll see about getting us a 3-day pass" (R. 7). Monroe then, 
made up a list of names of enlisted men of his squadron who desired passes, 
each of whom had given him w3.00 to be applied in payment for the passes. 
rfuen Monroe approached the accused on the matter, the accused said, "No, I'd 
better not. I might get in trouble." (R. 8) Monroe then returned the money
to the persons wh~ had given it to him (R. 8). 

The next evening at the se.me place accused asked :Monroe to bring him .the. 
list of names and he would see what he could do about it. Monroe made out a 
second list of names of enlisted men who desired passes and collected $3.00 
from ea.ch person thereon, and again approached the accused who said, n1 111 
tell you what I'll do. i3.00 apiece is hardly enough. If you can make it 
$5.00, 'I'll see about fixing it up" (R. 8). :Monroe collected an additional 
ii2.00 from eaoh person on the 'list, sixteen in number, and gave the whole sum 
of ~0.00 to the aooused. The accused thereupon instructed a clerk to type out 
puses for each man on the, list and to sign one "F/0 Blair's" ~e to them. 
The completed puses were given to Monroe who distributed them to the men on 
his list (R. 8). The acouse4.. had written 1116 x 5 is 8011 on the list (R. 9J 
Pros. Ex. 1 ). 

On 7 MLrch 1946 the accused said to .Monroe, "It looks like we a.re in 
a jam, 11 and suggested that the only way they could get out of it wa.s for him 
to "put th<timoney back ·in the drawer" (R. 9 ) • 

4. The charges were signed by accused's commanding officer on 6 !arch 
1946 and the acouaed was interrogated by the investigating officer in oonneo
tion therewith on that day. 

5. Evidence for the Defense. 

rhe accused, a.fter being warned of his rights, ado a.n unsworn statement 
through counsel (R. 14). Some time prior to 28 February 1946 an enlisted man 
in accused's organiza.tion suggested that accused should let the men in his or
ganization help pay for the ca.r he wu buying. Accused asked the enlisted 
man whether or not he mea.nt taking up a collection at the pay line the next 
day. This wu all said in a joking wq. The next day aocuaed and the enlisted 
man were still·joking about taking up a collection. There were a lot of men 
a.sking for passes and the .same enlisted man laughed and said, "That is how 
to pay for your car. 11 Accus'ed then told the men that he would give them 
passes if they had enough money. That put a atop to the begging for passes 
and accused had no intention at that time of selling passes. Later, Private 

2 



loonroe cams to him with a handful of money and suggested that tile aooused 
take 1 t e.nd get puses for the men. Aocuse4 refused to take the money a.nd 
laughed at Monroe. La.ter on, M:>nroe approached the accused 'again and the· 
other men kept talking about it, until fina.l.ly aooused weakened. and permitted 
Monroe.to get the money from·the enlisted men. 	 ' 

•••• His /jkJnroe•y story that he handed me the mo'ney is also' 
absolutely false. He la.id the money on the table in the , 
Squadron Adjutant's office a.nd walked out, a.nd even then I 

·· 	 was hesitant about taking it, but I guess it just looked too 
good. I had'no sooner ta.ken the money and the enlisted men 
had their passes until I knew that I had made a bad mista.ke0 

(R. 15 ). 

Aooused did not spend .the money for the oar. After his wife a.nd child 
who had been living with him had gone home, he obtained a list with the proper 
addresses of the men iho had paid $5.00 each and bought money orders in that 
sum and either delivered or mailed them to the men. The money ·orders were 
purchased and delivered or mailed on 30 April 1946 (Def. Exs. A-B, incl.). 
Aooused did not repay the money before this time because he "wanted to be 
sure" his wife and child ''were not going to be destitute" (R. ·15). The trial 
oonnnenoed on 1 lay 1946 and aooused 1 s wife and child had .. gone home a few days 
before that. · 

, Captain Harvey F. Coleman, Squadron SB-22, 3704th Jrm¥ Air Forces Base 
Ullit, Keesler Field, Mississippi, testified tha.t from 14 December 1945 to 14 
February 1946 he was assistant to the Adjutant and later Adjutant of accused's 
squadron and had opportunity to observe accused's conduct as an officer. 
Spee.king ot the accused, Captain Colema.n aa.id, •r would sa.y his conduct a.nd. 
efficiency was excellent to ~uperior up until that tim. Unquestionably, his 
conduct was of the finest. He carried on his duties in a proper·ma.nner" (R. 
16). He also said that accused's conduct we.a above reproach and that his con
duct with enlisted men was "firm but fair" (R. 16). 

6. · '!he evidence together with the pleas of guilty establishes that at 
the time and place alleged the a.ooused asked for a.nd ~ooepted a bribe of $80.0C 
aa consideration for the issuance by him ot passes to sixteen enlisted men. 
Thia aot was a.n o££ense in violation of Articles of War 95 and 96, for it 
seriously compromised his position a.a a.n officer, exhibited him as morally 
unworthy to remain a member of the honorable profession of arms, and was 
highly prejudicial to good order and military discipline. 

7. It is not legally objectionable to charge the identical a.at as a 
violation of both Article of War 95 and some other applicable Article of 
War, provided such act amounts to conduct unbecoming an officer and a gentle

. man. However, a.caused may be sentenced only with reference to the most 
important aspect of his.act. Sinoe the offense here charged under Articles 
of War 95 and_ 96 and the respective specifioationa thereunder is tainted with 
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corruptness and moral turpitude, the Speoitioation under Article ot War 
96 represents the more important aspect of the offense. "~ other in
terpretation would limit punishment to dismissal in cases so serious as . 
to oall tor or at lea.st to justify forfeitures and oontinement" (CM 248104, 

'Porter, 31 BR 137,143J 3 Bull JAG 237). It is therefore unnecessary to.· 
determine whether or not the offense falls within the provisions ot the 
Federal bribery· statute (u.s.c.c. Seo. 117, 18 u.s.c. 207; CM 248104, 
Porter, supra). 

8. War Department records disclose that this officer is 23-1/2 years 
ot age, is a high aohool gradua.te and has had no civilian employment. Ao-· 
cording to his testimony he is married and has one child. He entered the 
aervioe on 28 January 1941, attaining the grade of sergeant prior to ap-· 
pointment as an aviation cadet on 29 November 1943. Upon suooessful com.; 
pletion of the prescribed course ot training he was appointed a.nd OOillllissioned 
a second lieutenant in the Army of the United States on 28 October 1944. ·. 

, ' 

9. The court was legally constituted and had jurisdiction over. the ao.
oused and of th, oftenaes. No error,s injuriously affecting the substantial.· 
rights of the a.ocused were committed during the trial. In the opinion of 
the Boa.rd of Review the record ot trial is legally sufficient to support 
the findings of guilty and the sentence aa approved by. the reviewing authority 
a.nd to warrant confirmation of the sentence. Dismissal is mandatory upon oon
'f'iotion of a violation ot Article of War 95 and is authorized upon a conviction 
of a Tiolation of Article of War 96. 

wa.;, /I. tf''ffl.u , Judge Advocate

..Jt.,~~ , Judge Advocate 

~~W. lu~ () , Judge Advooa.te 
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JAGK - CM 313772 1st Ind 
• I • 

VlD, JAGO, Washington 25, D. C. JUN 1 5 1946 

To, Under Secretary or War 

1. Pursuant to Executive Order No. 9556, dated MaY' 26, 1945, there are 
transmitted herewith £or your action the record or trial and the opinion or · . 
the Board or Review in the case or Second Lieutenant Alva W. Payne (0-78S589),
Air Corps. · ·· - · · ' 

2. Upon trial by 'general court-martial the accused was round guilty or . 
wrongfully taking from an enlisted man the sum or $80 as consideration to him 
£or obtaining passes for certain enlisted men in violation of Article of War 
95 (Charge I and Spec.) and of the same offense under Article or War 96 
(Charge II and Spec.). No evidence of any previous conviction was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for five years. The· 
reviewing authority approved "only so much of the sentence as provides £or 
dismissal from the service, forfeiture of all pay and allowances due or to be
come due, and confine~ent at hard labor for three (3) years" and forwarded the 
record of trial for action under Article of War 48. 

3. A SUJlll!lary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur 1n the opinion of the Board that the record 
of trial is legally sufficient to support the findings and the sentence as. 
approved by the reviewing authority and to warrant confirmation or the sentence. 

The accused, on February 28, 1946, at Keesler Field, Mississippi, 
was approached by an enlisted man of his organization with the proposition 
that the accused should sell passes to help pay £or the car he was buying. 
Accused acquiesced in this plan ·at this time but later that day ·ref'used to · 
go through with it because he "might get into trouble.1 However, the accused, 
on the evening of 29 February 1946, at the same place, asked for and received 
a bribe of $80.00 as consideration for obtaining passes £or sixteen enlisted 
men in his organization at a price or $5.00 each. The charges were signed b7 
accused's commanding officer on 6 March 1946 and accused was interrogated b,
the investigating officer in connection therewith on that date. On 30 April 
1946 accused bought money orders in the sum of $5.00 in favor ot each of the 
sixteen enlisted men to whom he had sold passes and either delivered or mailed 
them to the men on that date. In an unsworn statement at the trial the accused 
declared that he had taken the money because "it just.looked too good" and 
that he.had not repaid the money until 30 April 1946 because he did not want 
his wif'e and· child to become destitute. The trial was held on 1 May 1946. . 

4. The accused is 23-1/2 years· of age, is a high school graduate and 
has had no civilian employment. He is married and has one child.· He entered 
the service 9n 28 Januar;r 1941, attaining the grade or sergeant prior to his 
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appointment as aviation cadet on 29 November 1943. Upon successful comple
tion ot the prescribed course of training, he was appointed and commissioned 
a second lieutenant in the Arm;7 of the United States on 28 October.1944. 
While the offense ot the accused is one involving moral turpitude and renders. 

··hill particularl1 unf'it to perform his duties as an otticer in the Army, in 
Tie• ot his previous good reputation and honorable service, I recommend that 
the sentence be confirmed but that the period of confinement be reduced to 
one 7ear. I also recommend that a United States disciplina17 barracks be 
designated as the place of confinement. 

5. Inclosed is a form of action designed. to car17 into execution the 

foregoing recommendation, should apprit "'a'l!~rtth 70 


2 Incl.a i'HCJIAS H. GREEN 
1. Record , o! trial. llajor General 
2. Form ot action· The Judge A.d.Tocate General 

( o.c.11.0. 202, 28 June 1946). 
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WAR DEPARTMENT 
(273)In the Office of The Judge Advocate General, 

Wa.ahington 25, D. c. 
'l Jl[J ~ c-r,t C.

Ii 1J I;:. .·.•JAGK • CM 313786 

UNITED STATES ) 4TH .ARMORED DMSION 


~ Trial by G.C.M., convened at 
) Regensburg, Germany, 8, 9 and 

Private First Class HARRY H. ) 16 February 1946. EA.CHa To 
HOdARD (33794469) e.nd Private ) be hanged by the neok until 

' 	 ROSS WALK.ER, JR. (33760794), ) dead. 
both 3109 Quarterme.ster Servioe ) 
Company. ) 

------·----------------------OPINION ot the BOARD OF REVIEW 

SILVERS, MoAFEE a.Di ACKROID, Judge Ad.vooatea 


1. The reaord of trial in the oa.se of the soldiers named above ha.a 
been examined by the Board of Heview and the Board submits this, ita 
opinion, to The Judge Advooate General. 

2. The aoouaed Howard was tried upon the following Charges and 
Specifications• 

CHARGE Ia Violation of the 92nd Article of War. 

Specit'ioations In that .Priva.te Firat Clau Harry H. Howard, 
3109th Quartermaster Service Company, did, at Neumarkt 
Germany, on or about 2230 hours, 5 January 1946, with 
ma.lice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one Private First 
Class Clifford Poldo, 3109th ~ua.rterma.ster Servioe Compa.ny, 
by shooting him with a rifle. 

CHARGE IIa Violation of the 93rd Article of War. 

Specifioationa In that Private First Class Harry H. Howard, 
•••, did, at Neuma.rkt, Germany, on or about 2230 hours, 5 
January 1946, with intent to do him bodily harm, commit an 
assault upon Private Roosevelt Cole Jr, 3109th Quartermaster 
Servioe Company, by shooting him in the leg with a dangerous 
weapon to wit, a rifle. 

The aooused Wa.lker wu tried upon the following Charges and Speoit'icationsa 

CHARGE Ia Violation of the 92nd Article of War. 

Specifioation1 In that Private Ross Walker Jr, 3109th Quarter
master Service Company, did, at Neumarkt Germany, on or about 
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2230 hours, 6 January 1946, with malice a.forethought, will• 
fully, deliberately, feloniously, unlawfully, and with pre
meditation kill. one Private First Class Clifford Poldo, 
3109th Quartermaster Service Company, by shooting him with 
a rifle. , 

CHARGE Ila Violation of the 93rd Artiole of War. 

Speoificationa In that Private Ross Walker, Jr, 3109th Quarter
master Service Company, did, at Neuma.rkt Germany, on or about 
2230 hours, 5 January 1946, with intent to do him bodily ha.rm~ 
commit an assault upon Private Roosevelt Cole Jr, 3109th 
Quartermaster Service Company, by shooting him in the leg with 
a dangerous weapon to wit, a rifle•. 

Ee.oh aooused plea.4ed not guilty to but were found guilty of both Charges 
and their Specifications. lb evidence of previous convictions was intro
duced as to Walker. Evidence we,s introduo&d of one previous oonviotion 
a.a to accused Howard by special court-martial for absence without leave 
for a period of less than one day in violation of Article of War 61. In 
the instant case each of the accused was sentenced to be hanged by the 
neck until dead, all · the members present at the time the vote was: taken 
concurring in the vote on the s entenee. The reviewing authority approved 
each of the sentenoes and forwarded the record of trial for action under 
Article of War 48. 

3. Summary of evidence. 

At about 2100 on 6. January 1946, Private First Clo.u Clifford Poldo 
a.nd Private First Cle.sa Roosevelt Cole, Jr., both of 3109 Q~e.rterma.ster 
Service Company, then on duty as Security Police, visited the Enlisted 
Men•a 'Club of the 3109 Quartermaster Truck Company, located at Neumarkt, 
Germany, during a routine check ot' their area and in line of duty. While 
in the club Private First 'class Poldo engaged in an altercation with an 
intoxioated soldier named Bennie Chapman and ordered Chapman to go to hie 
quarters. In his intoxicated condition, Chapman did not "appreciate" the 
order and dilputed with Poldo. A struggle enaued and Poldo 1truok Chapman 
one or more times on the head with the butt of his pistol, and from which 
blows Chapman fell to the floor. There were about ten other soldiers in 
the room who witnessed the incident and Poldo announced that someone should 
take Chapman to his quarters. One of the byata.mers lit'ted Chapman from 
·the floor and carried him out. Poldo told Corporal Foster, "if you need 
anybody to help you out of trouble at the Recreation Ha.11, just let me . 
know, 11 and then at about 2200 he a.ni Private Cole left the hall to complete 
the patrol (R. 26,29). The accused, Private First Clas• Harry H. Howard 
a.nd Private Rosa Walker. were in the recreation hall a.t the time of the 
a.forementioned incident (R. 29), although Private Walker waa supposed to 
have been performing guard duty elsewhere (R. 10). There was considerable 
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resentment among the soldiers towa.rd the Seourity Policeman. Private First 
Class Poldo. for the manner in which he had handled Cha.pman a.nd "the 
.fellowa sta.rted talking among themselves" (R. 26-27). Shortly after 2200. 
a.s Sergeant William Harris proceeded to his quarters he met two soldiers. 

\ 	 one of whom he identified as the accuaed Howard. They were oarrying car• 
bines. Serge-ant Harris asked them where they were going and Howard stated. 
"We are going to tear this place down" (R. 21). Another soldier. Private 
Alfred Carr. testified that at 2215 hours. e.a he was leaving the "Rec' 
Hall• both of the aooused entered the building carrying carbines (R. 28). 
They mde a search of the building. fired one shot in the ~eer house" 
and then one of the acouaed was heard to say~ "he is not here but we'll 
find him" (R. 26). 

At approximately 2300 hour,. while Private First Class Poldo and 
Private Cole were sitting in their patrol car, a 1/4 ton 4x4 C&R car 
which they ha.d parked on a street in Neumarkt, they were fired upon from 
the rear. 11It sounded like two carbines firing at the same time" and 
PriTate Cole thought about 15 rounda were fired (R. 38-43). Private First 
Class Urbain R. Brunelle, 3109 Quartermaster Service Company, a witness 
for the prosecution, who was. standing on the street near the "peep" when 
the firing occurred testified that two clips of 8lIIIllunitionwere fired 
nry rapidly and sounded like the shoti; we re from carbines (R. 32). 
Immediately prior to the shooting this wi. tness passed two G!s "back of 
the peep" some 35 yards and in the direction from which the firing came, 
but it was dark and he could not identify them except to the extent that 
theywere American soldiers (R. 34). One of the bullets entered Poldo•s 
head at the left side of the oocipital, two inches from. the midpoint 
and oame out above the.right eye. and.he died almost instantly (R. 43.46, 
62). Private Cole was wounded by a bullet piercing his left leg (R. 38). 
Cole testified that he was driving the "peep" and that a few minutes before 
he and Poldo were fired upon they passed two colored soldiers but the 
lights just flashed •on and off" and.h~ oould not further identify the 
men (R. 39-40). A few hours later a:search waa made of the area and 
12 expended carbine shell casings were picked up near a corner in the street 
ani to the rear of the place where the jeep had been fired upon. Examina• 
tion of the shells revealed that "they had recently been fired (R. 44). 
Sometime during the next day (6 Janue.ry 1946) Major Robert J. Inness, 
4th Armored Division Artillery, who was collllll8.llder of the Security Police, 
conducted a search of the entire area and found two oarbines among some 
bushes near the second platoon barracks and also two empty clips or magazines 
for the same type of guns in a veu,ant lot a short distance therefrom (R. 
48,55). The two U.S. carbines were identified by serial numbers aa being 
organizational property of.the 3109 Quartermuter Service Company (R. 7) 
and were received in evidence as Prosecution's Exhibits 1 and 2 (R. 48). 
It was shown that soldiers in the area were not authorized to carry car
bines unless they were on guard (R. 8-9). 

A short time after the shooting occurred an investigation -was ma.de 

by officers of the 3109 Quartermaster Truck Company and the accused 

Howard and ~'ia.lker, together with Bennie Chapman and three other soldiers 


http:Janue.ry


(276) 

were contimd in the Neuma.rkt city jail (R. 73). The following night. 
6 January 1946. Major Robert Inness. together with officers or the 3109 
Quartermaster Service Company. and three members of the Criminal InTea
tigation Division questioned the soldiers for about two hours concerning· 
their activities on 5 January 1946~ ani obtained written confessions 
from accused Howard e.nd Walker (R. 87-91J Proa. Exa. 30,31). Aoouaed 
Howard stated that he was in the Enlisted Men's Club on the evening of 
5 January 1946 when Private ~irat Class Poldo came in and struok Bennie 
Chapman with his gunJ that Yfalker came·to him and said it was bad a.bout 
Bennie (Chapman) getting hit and that another soldier sug·gested that they 
go get their guns aD4 "see what we oan do about this thing." He and 
ilalker went to the guardhouse and took two oarbines together with two 
clips of ammunition for each ·gun; They then went back to the barraoks 
to meet others who were supposed to go along with them but the other 
soldiers got scared and failed to join.them. They then went to the 
Enlisted Men's Club searching for the Security Police but •he" waa not 
there and as they walked down a street and reached a corner a jeep passed 
which they recognized as belonging to the·security Police. The jeep 
stopped and the occupants conversed with a soldier whom they had over
taken along the street. When the soldier stepped away t?-om the jeep he 
a.nd Walker opened fire on the vehicle. Howard. stated that he fired one 
tull clip ot fifteen. then put another olip in his g1.11 and after firing 
:four shells the gun jaD11Md. Howard further stated that he and Walker 
then returned to the company area and when they got inside a little ways 
they threw the clips away and left the guns in a olump of bushes (Pros. 
Ex. 30). In his oonfeaaion Walker gave a more detailed aooount of the · 
incident at the Enlisted Men's Club and stated that he was the soldier 
who carried Bennie Chapman out ot the room after he had been struck by 
the security polioe. Walker then related his and Howa.rd.'s aotivities sub

.	sequent to the incident and stated that he fired one full olip of ammuni
tion into the baok ot the seourity jeep (R. 31). There is no material 
va.ria.noe in the confessions or either accused e.nd the preamble to each 
reoites that it is voluntarily made and that the 24th Article of' .War had 
been read and explained. 

The oonf'eadons were obtained in the fol101ring mannera Hon.rd wu 

brought before the ottioera conducting t~ investigation and 


•He accounted tor his actions up to the time ot the ahooting. 
Sgt. Elli• asked him it he carried a carbine that night. He said 
yea. He asked where he got it. · He had taken it trom the company 
gua.rd. room. He asked what he did. He went w1th the carbine to the 
Reo• Hall. I'm not sure but I believe he said he left the Reo• 
Hall in the company ot the accused Walker. Ellis asked him it he 
shot at the SP. He didn't say anything. Then Sgt. Ellis said 
'Hold out your hand•• look at your hands•. I notioed at that 
time he moved his hams in a way which indicated that possibly 

. he was guilty. Then Ellis said 'That is the one thing that gave 
you away. We have your fingerprints on the gun.• That state
ment was not true because we didn't actually have them. Then 
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Ellis asked •na.r many shota did you fire?•. He said 1 0ne shot'. 
Then I a.aked him how many shota he fired before hia g\Dl jamped. 
I believe he said 4 shots. I said •That was your second olip'. 
I believe he said yes." (R. 90) 

Walker wu then brought before the officer• and the same procedure waa 

used and in addition thereto Walker was told that Howard had already con

fessed and stated that he (Walker) was with him (R. 74,85,90}.· 


No force was used and no threats or promises were made to either 0£ . 

the accused in obtaining the confessions (R. 85-89). The rights of each 


·as set forth in the 24th Article of War were explained. after they had been 
questioned but before they signed the typed statements (R. 75. 91-92). 
The defense objected to the introductions of each confession on the ground 
that ea.oh was involuntary, having been obtained through coercion am subter
fuge (R. 86,91). While the acouaed were in confinement and before trial 
of the oa.se, Lieutenant Arthur D. Williams, Commanding Officer of 3109 · 
Quartermaster Service Company, received a letter postmarked 17 January 
1946 a.nd purporting to be from Private Ross Yfa.lker (33750794 ), 3109 
Quartermaster Service Company. The letter states 1n part, "Since that 
I have already confessed and said that I am guilty and sorry too its no 
more for me to say." The letter .further states that at the time of the 
offense "we had all been drillking" and a plea ia mde for mercy for Walker 
and Howard (R. 5SJ Pros. Exs. 6, 7). The evidence ahovra conclusively that 
the letter was in the handwriting of Howard (R. 57,60,S2,64J Proa. Eu. 
8-16). , 

No witneaaes were presented by the defense and ee..c h accused, after 
due explanation of his.testimonial rights, elected to remain silent (R.94). 

4. Thia record contains considerable evidence independent of the 

signed confessions of the accuaed, 

0 
which tends to incriminate them. but 


aside from the oon!'ealions there ia no direct evidence showing that ac

cused fired the shots which penetrated the bodies of Private Poldo and 

Private Cole. It is true that the letter of 17 January 1946, written b;y 

Howard and signed "Walker" h an admission of gull t shown to have been 

written at W&l.kBr 1 a request and being in the nature of a joint aot, and 


.,I
thus admissible against both accused. Withe'Ut the confessions there ia 
sho,rn motive, viz, resentment ton.rd the Security Police regarding Poldo•a 
treatment of Bennie Chapman in the olub room. Then it 1a proven tha.t the 
e.ccuaed armed themselves, went forth in aee.rch of Poldo and not finding 
him in the. vicinity of the club exclaimed, ''we will get him." All thia 
occurred w1 thin about an hour of the fatal shooting. But the defense con
tends that the confeaaiona were ina.dmiadble being involuntary and procured 
by coercion e.td subterfuge. 

Aa ha.a been stated the aooiwed did not testify and there is no evi

dence that they confessed beoauae Sergeant Ellis told them the.t they- had 
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·already found their fingerprints on the oarbine. 

A confession of guilt is one of the strongest torms of proof known 

to the law(:MCM. 1928, par. 114, p. 114). In order to make it admissible 

in evidenoe it must appear that the confession was voluntary on the pa.rt 

of accused. The voluntary or involuntary character of a. confession is 

a. question of law to be determined from the facts adduced in each particular 
case (Vol. 2, Wharton's Criminal Evidenoe, par. 594, p. S82 ). It was there
fore necessary for the court-martial in this case, acting through the law 
member, to ascertain the facts and determine as a question of law, whether 
the confession was voluntary and its decision should not be disturbed on. 
appellate review unless there be reasonable basis in the evidence for suoh 
action. The oom-t inquired at length into the manner in which the confes
sions were obtained and there is no evidence of compulsion, duress, threats 
or force having been·pracj;ioed upon the accused. The contention of counsel 
that accused/were in fact deceived by Sergeant Ellis• statement that their 
.fingerprints 	had already been found on the carbines and that -suoh deceptive 
statement caused ea.oh to confess is not supported by any di"'ot evidence. 
If it be conceded that the erroneous statement of the sergeant was made 
for the sole purpose to deceive and did thereby influence accused in mak
ing their confession the Board is of the opinion that such deception 
would not operate ·to vitiate the confession. The authorities, both military 
and civil, appear to have recognized, from ancient times, that the use of 
deception is a. legitimate device in procuring a confession so long as it 
othernise appears that the confession was voluntarily ma.de (Winthrop's 
Mil. Law and·Precedents, 2d Ed., pp. 328, 329). In "Wharton's Criminal 
Evidence, 11th Edition, Volume 2, page 1043, it is stated 

"••• the following general subterfuges have not vitiated the con
fession obtained thereby. Stating to the accused that an accom
plice or another has made a statement implicating and incriminating 
himJ assuring the accused that his confession will not be disclosed1 
misinforming the a.ooused as to the qua.ntum and character of the 
state's evidenoeJ engineering a conversation before a. concealed 
witnessJ and placing an agent of the prosecution disguised as a 
fellow prisoner in the cell with the accused." 1 

. In Lewis v. United Sta.tea (74 Fed (2d) 173) , the police officers 

obtained· a confession from accused by pretending that they had found his 

fingerprints· on a shoe of the victim he was alleged to have murdered. 

A fake photograph showing fingerprints on the shoe was exhibited to him 

a.nd he was also told that he was seen near the scene of the crime.· The 

Circuit Court of Appeals for the Ninth Circuit, after.observing that the 

conviction therein could not be sustained on the evidence a.part from the 

confession set forth the applicable rule of law as followsa 


•~«1th reference to the false statements and representations 
to the accused concerning the evidence against him it has been 
held that to obtain confesaio?l8 by direct statements of this sort 
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does not render i~ involuntary. 1 R.C.L. seo. 107, p. 560J 
15 Ann. Cu. 274J People v. Bu!'fom, 214 N.Y. 53, 108 N.E. l84J 
Ann. Ca.a. l9l6D, 966J 18 L.R.A. (N.s.) 840, note; 50 L.R.A. 
(N.S.) 1088, noteJ Jackson v. U.S. (C.C.A.) 102 F. 483. We 
see no reason for questioning the soundness of these decisions. 
False statements as to the a.mount of incriminating evidence aga.inst 

· the defendant might tend to make a guilty man confess, but would 
not have that tendency if the man were not guilty unless the state
ment aa to the evidence was coupled with some promise or represen
tation in regard to the advantage to be gained by a oonf'ession, 
or plea of guilty." (See also Young v. U.S. (C.C.A.) 107 Fed. 
(2d) 490.) 

Consideration has been given to the holding of the Board of aeTiew, 
in CM 230377, ·Wilson, 2 Bull, JAG 95, wherein a confession was rejected 
because a first s~rgeant stated to the oonfessor, •1r you have taken money 
from anyone else you might as well admit it. The penalty will not be l.lly 
more severe.• Thia statement was shown to ~ave been false. The Board ot 
Review held that •Axcy' act or practioe therefore, suoh·as the procuring ot 
a confession by trick, promise, or false statement, which would tend to 
destroy the confidence of the soldier in his superior of.f'ioer, would be 
detrimental to the ba..sio purpose which milita.ry justice is designed to 
serve.• The fundamental reuon tor the exclusion of a confession not 
~luntarily made·is because there is reasonable probability that the ac• 

, oused would make a confession that may not be true (Winthrop, Military
l..aw and Preoedenta, 1920 Reprint, page 328J Vol. 2, 'Wharton's Criminal 
Evfdenoe, par. 603, p. 1007}. It is therefore seen that the truthtulnea1 
ot the ·con.fesaion 11 the real test 8lld the truth or falsity ot a:a:, 1tate~ 
ment, made to the 0onte,1or, prior to obtaining the confession, and not 
amounting to threats or promi~e of immuni't7 or reward,. are important only 
insofar as they tend to render the confession involuntary and thereby 
possibly fa.lee. So muoh of the holding in the Wilson oase, supra, as is 
inconsistent with the views expressed herein ahould no longer be adhered 
to as a rule ~flaw regarding the admissibility of confessions. 

5. The aooused Howard is,21 years of age and was induoted into the 
Arm:, at Fhiladelphia, Pennsylvania, on 9 August 1943. The accused 
Walker is 22 years of age and was 'induoted at Fort :tqer, Virginia. on 
22 November 1943. 

6. The court was· legally constituted and had jurisdiction over the 
accused am o£ the offenses. No errors injuriously affecting the sub
stantial· rights of the accused were oommi tted during the trial. In the 
opinion ot the Board of Review the record ot trial is legally sufficient 
to support the findings and the sentence as to each accused and to warrant 
confirmation of the sentence as to each. A sentence of either death or 
imprisonment for life 11 mandatory upon conviction of a violation ot 
Artiole·or War 92. 

---------'---------·' Judge Advooa._te 

__:~~~~L..~~~~~L--• Judge A,dvooa.te 
7 -,,t!.~~~~=::.z::::it:t:z:::?;2~(_-.1 Jud~~ A~v~c&t~ 
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JA.GK - CM 313786 1st lild 

WD. JAGO, Wa.ahington 25, D. c. AUG 2 7 1~46 

· TOa The Secre_te.ry of War 

l. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Private First Class Harry H. Howard (33794469) and Private Ross Walker, 

Jr. (33750794), both of 3109 Quartermaster Service Company. 


2. I ooncur in the opinion of the Board of Review that the record 
of trie.l is legally sufficient to support the findings of guilty and the 
sentence aa to eaoh accused and to warrant.confinnation of the sentence 
as to each. I recommend that the sentence as to each accused be confirmed. 
The homicide wu without legal justification or excuse but was committed 
following an altercation and apparent abusive treatment of a soldier 
by the military policeman victim. There was some degree·of provocation, 
and in view of all the circumstances I recommend that the sentences be 
commuted to dishonorable discharge, total forfeiture and confinement at 
ha.rd labor for the term of the natural life of each accused, and that 
the U. S. Penitentiary, Lewisburg, Pennsylvania, be desig.nated as the 
place of confinement. 

3. The accused Howard ia 21 years of age a.n:l was inducted into 
the Jxmy on 9 August 1943. He has no record of previous. convictions·. 
The accused Walker is 22 years of age and was inducted on 22 November 
1943. There is evidence of one previous conviction as to Walker for 
absence without leave for a period of less than one day. Walker is 
reported to have a reputa.tion in his company of being a· good soldier • 
prior to the offense herein, but Howard is alleged to'have been a trouble
maker and untrustworthy. · · . ':;'.., 

' . 

4. Consideration has been given to the following oommunioations on 
behalf' of aocused Howard a Letter from Mr. Franklin' H. Ylilliams, N.A.A.C.P. 
Legal Defense & Educational Fund, Inc., addressed to The Judge Advooate 
General, dated 13 March 1946J letter from accused to the PresidentJ letter 
from accused to Honorable Clare Boothe Luce, House of RepresentativesJ 
letter from Mrs. Eleanor Roosevelt, dated 3 April 1946, addressed to the 
Secretary e>f War forwarding letter from acousedJ letter f'ro~. Senator. 
Fra.nois J. Ivers to The Judge Advocate General, da.ted 23 April 1946; letter 
from Mr. Raymond Paoe Alexander, dated 22 'April 1946, inclosing letter from 
accused, forwarded by Captain Robert L. McCarty, AC; letter from The 
Reverend Henry H. Cooper, Jr., addressed to the PresidentJ letter from 
accused to The Judge Advocate GeneralJ letter from Senator Joseph F. Guffey, 
dated 30 Aprii 1946, addres1ed to The Judge Advocate General; letter from 

... ··;' 
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_Honorable Adam Clayton Powell, Jr., House ot RepresentatiTea, da.te4 29 
April 1946, addressed to The Adjutant Genera.la ~emorandum tram Honor.able 
Clare Boothe Luce, H:>use ot Representatives, dated 12 July 1946, addressed 
to the Under Secretary ot War, inclosing oopy ot letter to ~er from ac
cusedJ and letter from aocused addressed to the Under Secretary ot War. 
Consideration has also been given to a letter trom aocueed Wt.lker ad
dressed to the President. · 

4_. Inolosed are a dra.f't ot a letter for your lignature transmitting 
the reoord to the President tor hie aotion and a form of Executiw aotion 
designed to oarry into effect the recommendation hereina.bove made, should 
such action meet with approval. · 

16 Incle THOMA.$ H. GREEN 
1. Record of trial Major General 
2. Dr.rt ltr aig s,lw The Judge Advooate General 
3. Form Ex action 

Co:mmunioation.a in re Howarda 


4. Ltr tr Jlto. Williams to TJAG 
5. Ltr fr aco'd to Pres. 
6. Ltr tr· aco'd to Hon. Clare Boothe Luoe 
7. Ltr fr Mrs. Roosevelt 
8. Ltr fr Sen. Franois J. ~era 
9. Ltr fr Mr. R~nd Paoe Alexander 
10. Ltr fr Rev Henry H. Cooper, Jr. 
11. Ltr fr aoo'd to TJJJJ 
12. Ltr-fr Sen Guffey 
13. Ltr tr Hon. A.c. Powell, Jr. 
14. Memo tr Hon. Clare Boothe Luoe 
16. Ltr tr aoo'd to USW' 

16. Ltr tr aoo•d Walker to Prea. 

( G.C.ll.O. 293, 3 October 1946). 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 


Washington, D. c. 


1, iI " :~ "~Aa 
l. \.J ... ] 	 ~~ 

JAGQ CM 31.3788 

UNITED STATES 	 ) 1ST CAVALRY DIVISION 

) 


v. 	 ) Trial by a.c.u • ., convened.at 
) Camp Drake., Tokyo., Japan., 5 

Private First Class KENT B. ) April 1946. Distonorable dis
WOLFE (33533296), Company H, ) charbe (suspended)., and confine
2nd Battalion, Headquarters ) ment for two (2) years. Philippine
and Service Group, GHQ, USAFPAC. ) Detention and Rehabilitation Center 

OPINION of the BQ.A.RD OF REVIEW 

V/URFEL., OLIVER and M::DONNELL., Judge 	Advocates 

1. The record of trial in the case of the soldier named above, having 

been examined in the Office of The Judge Advocate General and there found 

legally insufficient to support the findin~s and sentence, has now been 

examined by the Board of Review and the Board submits this, its opinion., to 

The Judge A.d.vocate General. 


2. Accused was tried upon the following Charge and Specification: 

CHARGE: Viol.al.ion of the 93rd Article of War. 

Specification: In that Private First Class Kent B. Wolfe did, 
at Tokyo, Japan., on or about 8 January 1946, wi tl: intent to 
do him bodily harm, commit an assault upon Akira .Minami by 
shooting him in the abdomen with a dangerous weapon, to wit, 
a pistol. 

N.B. 	 At the trial the court with the consent of the defense counsel 
·substituted the name "Kozo Sasa.moto" for lfAldra Minami" (R 12) • 

. He pleaded not guilty to, and was found guil'tiY of, the Charge and Speci!ication 
as thus amended. No evidence 0£ previoas convictions was introduced. He was 
sentonced to be dishonorably disclmrged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor., at S'.lCh 
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place as the reviewing authority may direct, for five (5) years. The reviewing 
authority approved the sentenco but suspended t.~e execution or that portion 
thereof adjudging dishonorable disch3.rge until the soldier's release from con
finement, reduced the period of confinement to two years, ordered execution 
of the sentence as thus modified, and designated the Philippine Detention and 
Rehabilitation center, A.PO 75, or elsewhere as the Secretc.ry of W~r may direct, 
as the place of confinement. The proceedings were published in General Court,. 
lhrti.al Orders No. 28, Headquarters lst""'Cavalry Division, Camp Drake (Tokyo) 
Japan, 30 April 1946•. 

3. The evidence shows that Kozo Sasamoto, and not Akira M:inami as al 
leged, was t..'le person who was shot by the accused. While Kozo Sa.samoto was 
on t.i.e wi:tness stand, and after he had testified that he was the one whom ac
cused shot at the time imd place alleged, the la,r me!llber asked t.'1.e prosecution 
the object of introducing him as a witness. T'nereupon the following proceed
ings were had (R l0-12): 

11PROS: 	 He is ti.1e person who was silot, sir, and he was 
to identify this soldier as the man who shot him. 

11L\f: 	 He was s:.ot? On the charge here, the paper I have 
says an assaJ.lt was comrnitted upon Akira Uinami. 

11DBF: 	 That is what I thought, sir; but I thought the other 
one was shot too. 

11 LM: 	 That is wnat I ,vant to find out before I go any fur
ther. 

"PROS: 	 I am sorcy, sir; t.11e fault is entirely ours. 

"LlI: 	 What is t::e answer? 

11 PROS1 	 It is incorrect, sir. 

"DEF: 	 Sir, I I d like to make a motion that t.'1e case be dis
missed on the ground t.'1ere is a vital dei'oct in the 
complaint. 

11 PRESa 	 The court will be closed. 

"PR3S: 	 The court i'f:i.ll cane to order. 

The members of the court, personnel of the prosecution and 
the defense, the accused, the interpreter and the reporter re
sumed their seats. 

2 
/ 
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"LM: 


•lll~ 

"DEP'1 

•LMa 

"DEFa 

"I.Ma 

"DD'z 

I am going to read f'rom paragraph 73, Courts-~rtial 
Manual. {Reading) 1Courts-l&i.rtial - Procedure 
Action on Defective Specification. - It a specifi 
cation, while defective, is nevertheless sut.r:lcient 
fairly to apprise the accused of the offense intended 
to be charged, the court upon the defect being brought 
to its attention will, according to circumstances, 
direct the specification to be stricken out and dis
regarded, or continue the case to allow the trial 
judge advocate to apply to the caivening authority 
for directions as to further proceedings in the case, 
or permit the specification to be so amended as to 
cure such defect,. and continue the case for such time 
as in the opinion of the court may suffice to enable 
the accused properly to prepare his defense in vi.81" ot 
the amendment. The court may proceed :immediately with 
the trial upon such amendment being made, if it clearly 
appears f'rom all the circumstances before the court 
that the accused has not in fact been misled 1n the 
preparation of his defense and that a continuance is 
not necessary for the protection of his·substantial 
r18hts.• 

The court in closed session considers that the speci
fication is defective. A.pparently the assault was not; 
com.:nitted upon Ald.ra l,tl.nami1 but was committed upon 
this Kozo Sasamoto. The court believes tlat the speci
fication should be amended to read, substituting the 
name Kozo Sasamoto for Akira Yinami. Noir, based upon 
the opinion of the court, ,ra leave it entirely up to 
the defense counsel as to what you wish to do. 

Continue the trial, sir? 

Right now1 

Is that 1rhat you have 1n mind? . 
I have nothing in miridJ I am leaving it up to you. 

I should like to say this; this case has been pending 
since January a. This accused has been in jail out· 
here-in the stockade. From the charge sheet itself, 
the witnesses upon whom this accused would rely haw 
been redeployed to the States; it so states in ·the 
charge sheet. I was told that there was one witness 
lef't by the name of' Taylor. !',rent down to his mad
quarters, and I have seen a copy of the orders that 
put hlll also in the Fourth Replacement Depot as of' the 
31st of J.hrch, the effective date. That leaves tbs 
accused with absolutely no witness other than these 
two Japanese at that time. Considering the undue 
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delay 	in bringing this defendant·to trial, and con
!idering the additional fact th.at all of his witllesses 
have. been redeployed to the States -- considering the 
additional fact that the investigation made of this 
case was very sporadic and did not contain all of the 
essential matters, did not contain anything that may 
be used 	to advantage to the accused - and due to 
the defect in the present specification, I think that 
this case should be dismissed, not o~ no,r, to be 
brought 	in later, but 1l'i.th the recommendation to this 
court 	that it will not be resubmitted by the Judge 
Advocate. 

•PROS: 	 It I may say, this is an improper time to make that 
motion right in the middle of the presentation ot 
the prosecution. 

"DEFa 	 Sir, I do not think it is improper because this defect 
is vital. 

"LY: 	 The case will not be dismissed. 

"DEF: 	 I am not asking for dismissal.••• 

11 LM: 	 If you llish, the court llill be closed and you can con
sult with the accused, decide llhat you wish to do; 
and when you have decided, let the trial judge advocate 
know and the court rill be opened. 

"PRES: 	 The court will be closed. 

"PRES: 	 The court will be opened. 

The members of the court, personnel of the prosecution 
and the defense, the accused, the interpreter and the reporter 
resumed their seats. 

"DEFi 	 De.tense is ready to proceed with the trial, with the 
substitution of the name, Kozo Sasamoto, for Ald.ra · 
}li.nami. 

11 LM1 	 The specification "rlll be amended as stipu]a.ted by the 
defense.• 

4. The question presented is whether the court may after arraignment ~d 
entry of pleas and after reception of evidence which indicates that there is a 
substantial variance between the offense charged and the evidence produced, then 
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proceed -to amend the specification so that as amended it ll'ill be established 
by- _the evidence presented. 

The power of a court--.rtial to amend a de.feet in a specification 
when the defect is brought to -its attention is prescribed in paragraph 73, 


. lfa.nual for Courts-!lartial., 1928., which &P.?9ars in the above-quoted excerpt 

·trom the record of trial. 


Neither the trial judge advocate nor the court bas the power to make 
substantial amendments to specifications without the approval of the conven:ll2g 
authority (Cll 129525, Xendriek. Dig. Ops. JAG, 1912-40., See. 428(9); Winthrop, 
llil. Ie.w& Precedents., reprint p. 155). 

The most casual reading of paragraph 73 of t.he llimual for Courts-llartJ.al · 
sh011S that, it onq authorizes a court to act on de.tacts in speci.ficati~ which 
pertain to matters of form onq. Speci.fica~ t.hie Jaragraph authorizes a 
court toa · 

!.• Direct tba~· the specification be stricken out and a!sregarded or, 

£• Continue t.he c&se to allow the trial judge advocate to app~ to 
the convening authority for directions as to further proceedings in the case; 
or 

·'-• Permit the specification to be so amended as to cure such detect, 
and further to either grant a continuance or proceed i.Jmnediatel:y with the 

, tr1&l depending on the view taken b;r the court as to whether or not accused 
ne~ds furt.her ti.me to prepare his defense in view of the amendment. 

Did the amendment 1n the instant case relate to a substantive matter, or 
was it mare~ a defect o.t form on llhich the court bad power to act under au
thoriv of paragrai;:h 73Jof· the Manual? 

This precise qo.estion was decided in Cll l.24?80 (1919), Dig. Ops. JAG, 

1912-1940, Sec. 428(9), in which it ..as saida 


"Where an accused ,ras charged with an assault upon 11 
the specificati.on may- not be amended upon the tl'ial to allege 
an assault upon B. So to amend a speciticatiO!l would be to 
allege a wholq dif.terent and not included or.tense.• 

Cll 260141, V.ersorb 1944, 3 Bull. JAG 286-287, held that an amendment to 
a specification alleging a series of embezzlements totalling $226.SO was ap.. 
propriate where the onlJ' change made was to change one of the sums, included 
1n the total o.t i226.SO, from $18.75 to $29.25. In this case it 11as held ~ 
such an amendment neither altered the nature nor increased the grade o.t th• 
offense. 1'he opin1011 further held, ho,nrnri 
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11Had the amendment affected the corpus of the embezzle
. ment., substituting bonds for money., :tor example., it would have 


been unauthorized as changing the quality of tha original 

offense by alleging a separate and distinct offense in lieu 

thereof.• · 


We are., therefore., of the opinion that the court in this. case made an 
unauthorized substantive amendment., and that the nature o.f' the offense was 
illegally' changed by substituting a new and distinct offense therefor. 

It remains to be determined whether the court• s action ns permissible 
under J:aragraph 74 of the Yanual fqr Cour1>Martial., which provides: 

11!.f' at any time during the trial it becomes manifest to 

the court tha. t the available evidence as to any specification 

is not legally sufficient to sustain a finding of guilty thereof 

or of aey lesser included offense thereunder., but that there is 

substantial evidence., either before the court or offered., tend-

1.Dg to prove the guilt of the accused of sane other offense 

not alleged in any specification before the court., the court 

may, in its discretion, either suspend trial pending action ·on 

any application by the trial judge advocate to the appointing 

authority for directions in the matter or proceed with the 

trial. In the latter event a report of the matter may p:oper~ 

be made to the appointing authority after the conclusion of 

the trial. 


"Instances of occasions for applying this rule would be 

where in a trial for the larcen;y of a 11atch the proof shows 

tbat the article taken was a compass; and where in a trial 

for the Vll'Ongful sale of property (AW 84) the proof shon 

that the accused negligent3¥ lost the property.• 


1hi.s paragraph is designed to cover situations in llhich., during ·trial, 
there appears a substantial variance between the offense alleged and the 
evidence adduced and in llhich the evidence adduced is legally ins.1J£ficient 
to warrant a conviction of the offense charged or of an;y lesser'included 
offense thereunder., but does nevertheless tend to prove accused's guilt of 
some other offense ·not before the court. In such situations the court has 
the alternative under paragraph 74 of the ?&mual for Courts-Ua.rtial to sus
pend trial pending action on application by the trial judge advocate to the 
appointing authority for directions in the matter, or to proceed with the 
trial. 

In the case before us the court did not adopt either ot those alternatives. 
It is true th.at the court proceeded with the trial., but it proceeded on a 
specification altered to charge a wholly different offense. The language of 
the second alternative merely ~rmits a going forward; it in no way authorizes 
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an amendment o:t the specification. In such a situation the authoriv of the 
court to "proceed with the trial" should be exercised only when there are 
one or more other speci!ications susceptible of proof in addition to the 
specification llhich has been found to be at variance with the proof'. For a 
court to "proceed" in a case where, as here, there is only one sp1cification 
11bich is wholly at variance w1th and actµalJ¥ di<proved by the testimony c&n-' 
result only in acquittal or eventual disapproval. In the instant case the 
court properly bad open to it only the alternative to adjourn pending directions 
in the matter from the appointing authority'. · 

One further point deserves notice. The defense counsel consented to the 
amendment after the court had denied defense motions that the case be d.1e
m1ssed, and had informed defense counsel that it was for defense cOW2Sel to 
decide what he wished to do. It i.s obvious that the consent was given im
providently. On this question CM 211m, Short, 10 BR 59, 60 helch 

"It is the holding o! the Board of Review that the a~ 

parent illaittificial effort of the court to amend Specifi 

cation 3 Lamendi.ng_a larceny specification to an embezzle

ment specification/, with the consent thereto of counsel tor 

the accused, was violative of paragraphs 66 and 73, Manual 

for Courts-Martial, 19281 which authorize an amendment to 

the pleM.i.ngs as to matters of ,t2tm ~ and th.at., there

fore, the purported amendment, being a substantial change 

in the specification, was a nullity." 


We are, therefore., o:t the opinion that the court erroneously assumed 
non-existent power in attempting to amend where the epeeification and evidence 
nre in material variance and where the amendment resulted in alleging a wholly 
di.tterent and not included oi'tense. The amendatory action o:t the court was 
illegal and prejudicial to the substantial rights of the accused. 

5. The charge sheet shows that accused is about 22 years of age and 
that he was inducted at Roanoke, Virginia, on 22 Febru.&r7 1943 to serve :tor 
the duration of the 11Sr plus six months. He had no prior service. 

6. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally insufficient to sustain the findings of guilt,r 
and the sentence. 

a,.u,~~)..J;:.l...a.~r.::::::!:1.--' Judge Advocate 

..a~~~.t..:....e~1::,1a~~:;__., Judge Advocate 
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JAGQ-Chl 313788 1st Ind 

SEP 6 1946WD, JAGO, Washington, D. C. 

TO: The Under Secretary of War 

1. Herewith transmitted for your action under Article of War 5o½, 
as amended by the act of August 20, 1937 (.50 Stat. 724; 10 u.s.c\ ~522), 
is the record of trial in the case of Private First Class Kent B.' Viol!e 
(33.533296), Compaey H, 2nd Battalion, Headquarters and Service Croup, 
General Headquarters, United States Arrrv Forces, Pacific. 

2. I concur in the opinion of the Board of Review and for the 
reasons stated therein recommend that the findings and sentence be 
vacated and that all rights, privileges and property of which accused 
has been deprived by virtue of the sentence so vacated be restored. 

J. Inclosed is a form of action designed to carry into effect 

the recommendation hereinabove made, should such action meet y.ith

approval. ·, 


• 

2 Incls 
l. Record of trial Major General 
2. Form of action The Judge Advocate General ----------·-------- 

( o.c.M.o. 292, 3 October 1946). 

THOMAS H. GREEN 



WAR DEPARTMEN.l' 
In the Office of The Judge Advocate General (291)' 

Washington 25, D. c. 

AUG 211946 
JAGQ - ~ .'.31.3820 

UNITED STATE.S 

First Lieutenant HA.BJ.IAN 

VANDEWATER (0-1642676), 

Signal Corps. 

ANTILLES DEPARTMErsJT 

Trial by G.C.M., convened at 
APO #851, c/o Postmaster, 
Miami, Florida, 29 March 1946. ·. 
ntsm.issal and total forfeit 
ures • 

.OPINION of the B~ OF REVIEW 

WURFEL, OLIVER and MCDONNELL, Judge Advocates 


JI 

l •. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

\ 

2.. The accused was tried upon the .following Charge and Specii'ica
tion1 

CHARGE a Violation of the 85th Article ot War. 

Specificationi In that lst Lieutenant Harman Vandewater, 
. Signal Corps, Henry Barracks, Puerto ·RI.co was, at lielll7 
· · .. ,. Barracks, Puerto la.co, on or about 7 Karch l"t)46, found 

· drunk while. on duty aa Of'.ficer o.t the Dfq'. 

Accused pleaded not guilty to, and 1'aS f'Ound guilty. o.f I the Charge ·am 
Specification. No evidence o.t·previous· convictions·was introduced.· The 
accused was sentenced to be dismissed the service and to forfeit all pay 
and allowanoes due or to become due. ill members o.t the court recom
mended clemency and the staff judge advocate recamnended that the sen
tence be commuted to a reprimand and forfeiture of one hundred dollars 
pa:y per month for six months.· The reviewing authority approved the sen
tence and forwarded the record of trial tor action under Article ot War 
48. 

.'.3. Evidence tor the Prosecution. Colonel Rodriguez, the command
ing officer of Headquarters APO 847 Henry Barracks, Puerto Rico (R 8; • 
Pros. Ex. C) testified that the accused was the post Signal Officer and 
under the authority o.t the witness and by detail published in the D~ 
Bulletin· ot 6 March 1946 (R 8; Pros. Ex. C) was the Officer of the Day 
at Henry Barracks :far the period f'ran. llJO 6 :March to ll.'.30 7 March 1946 
(R ?). .A.t about 09.30 7 March 1946, Colonel Rodriguez and Captain lrnol.ct. the 
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Adjutant and Post Inspector, went to quarters thirty-one which were occu
pied by accused (R 8). The door was locked but from outside the witness 
noticed that the quarters were dirty and u:itidy and sent Captain Arnold 
to have accused report to the witness. When accused reported he "almost 
fell on" the colonel's face two or three times and was obviously under 
the .influence of liquor, and answered questions unintelligibly (R 9). 
As accused was questioned he sw~d on his feet unsteadily and could not 
answer questions in a logical manner. The colonel ordered the Adjutant 
to relieve accused from duty as Officer of the Dly (R 10) and took out 
accused's belt (R 46) and told accused he was ashamed to see an officer 
under his connuand in that condition and that he would prefer charges 
against him. At first being a young officer the colonel tried to give 
accused a chance (R ll~. The colonel ordered accused to move from his 
quarters (R 12) to BOQ 74 and told the Adjutant to help accused move and 

. gave him some men because accused was so drun.11: he could not move him
self (R 46). At that time accused was not responsible for his acts be
cause he could not answer questions intelligibly, answering only "yes" 
or "no" in a swinging manner (R 45). 

Captain Arnold, the Adjutant and :Post Inspector testif'ied that ac
cused is in the military service o! the United States. At 0930 ? Llarch 
1946, Captain Arnold at the direction of Colonel Rodriguez went to 
Post Headquarters and got accused who was at that time under the influence 
of alcohol (R 14). This was evidenced by the wq accused walked and 
talked. He answered all questions 11yes 11 or 11no" and there T{as a very 
strong smell of liquor on his breath. The colonel ordered accused to 
move (R 17) and told the Adjutant to go back at 1230 to see if' accused had 
moved. At 0930 the colonel relieved accused from his duties (R 18). ::,, 

Captain,Busquets., MC, testif'ied that on 7 March 1946 at 1400 as 


medical of.t'icer he went to accused's quarters, took accused to the 

lrl.tn~ss• office, took a blood specimen from the accused and sent it to 

the Medical Laboratory at San Juan £or a Nicloux method alcohol test 

(R 20). This witness testif'ied that from the· time a man starts drinking 

it takes a halt hour for the alcohol to show in the blood. Vfuen he 

stops drinking it takes three or four hours :tor the alcohol to get out of 

the blood and that it will r~main as long as there is ~ot complete excre

tion of the alcohol, the time depending on the amount of alcohol drunk 

and present in the blood (R 21). Alcohol could stq in the blood from 

nine o'clock to two o'clock (R 48). In the type of test given accused a 

finding of £our milligrams of alcohol per cc. of blood is fatal and 3.5 

milligrams indicates serious intoxication (R 47). 


Lieutenant Advocate testif'ied he is the chemist at the Medical 
Laboratory, San Juan, Puerto Rico (R 23), that he received a blood specimen 
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from Captain Busquets by a messenger 'Who waited for the results. This 

blocxl specimen taken i'rom accused was tested by a civilian laboratory 

technician 'With five years' experience under the direct su~rvision of 

the witness. The result of the test was read by Lieutenant Advocate 

and showed 3.5 milligrams of alcohol· present per cc. of blood, which 

was a· great amount (R 24, 25). 


4. Evidence for the Defense. 

Technician Fifth Grade Becker, official cashier, testif'i~d that 

he saw the accused lVho was his commanding officer at 0800 on 7 March · 

1946 at accused's office, which was next door to the witness' office in 


. 	the back of Headquarters building and is not very well lighted, that he 
spoke to accused 'Who answered clearly and coherently, that accused was no 
different· that particular morning than other days, that there was no 
strong smell of alcohol on accused's breath, that accused was walking 
straight and was sober. About an hour later the Witness went to the ac
cused's office and saw accused sitting straight at his desk (R 281 291 
.30). . . . ' 

Consuelo Mongeon, a civilian signal clerk (R .32), testified that 
. she saw accused on the morning of 7 March 1946 .(R .33) at eight o'clock_ at 
the offict-, that his conduct was good, that; he appeared to be acting the 
same way as he had two or three days before. Witness gave accused the · 
morning report which he signed. At that time his acts were coherent (R .34). 
Accused walked in front of the Witness and was walking straight. Th,ere 
was no strong smell of alcohol on accused's breath (R .35). -This Witness 
identified the signatures of accused on morning reports :for l, 21 6 arid51 
7 	March (R 36) "fihich were collectively admitted in evidence (R .37) as 
Exhibit 11D11 • en cross-examination this witness testified that she saw. 

· ·accused continuously all day-on 7 March (R .37, .38) which she later modi-· 
fied to •He stocxl the whole morning in his office" and then again 
modified to "He left the office with Colonel Rodriguez." While in the 
office,· accused was sitting at his desk (R .38). 'What he did other than 
sign the morning report at about eight-thirty the Witness did not know 
(R 39, 40). · The Witness did not remember whether she smr accused attar he 
went out With Colonel Rodriquez (R 41).

' 	 . 

Lieutenant Tanner, whose branch of service is.not indicated, testi

fied he was assigned to the 352d Station Hospital at Henry Barracks and. 

that he kne,r accused. He was asked the following question and gave tha 

.f'ollowing· answer (R 42)1 . . , · · . . . '. 


"Q. · I ask you ·this question. U a man is drinking tram 
nine-thirty and a test is made at two o • clock, can you. sq that 

·-1 

.3 

I 
I 



the amount o.f' alcohol that appear in tha blood will be the 

same amount that he had a.t nina-thirtyt 


A. No. air." 

Tha accused sleeted to make •an unsworn statement which dcea not 
touch upon. the events ot 1 .M'arah 1946. His stat,inent is (R 44) a 

"I am lat. Lieutenant Harman Vandewater, Signal Corps, 
Henry Barracks, Puerto Rico. I entered the .Arm:/ in the 
year 1942, on March, and I was commiHioned 2nd. Lieutenant 
on January 14, 1943 and to First Lieutenant on November 19, 
1943. I worked tor some time in installaticna .f'or talephone 
and tele-type and other equipment. I was relieved trom that 
duty and I was sent to school for six montho. Alter that I 
was .sent to Puerto Rico; I lett on December 10, 1946. I 
stayed at Buchana.J1 tor about CDle month and then I was assigned. 

. to Hac.ry Barracks wher• I have becm tor only- two months. 

While I was a student I went to 1ohool, to Coliege tor three 

;rears and tailed to continue because o.f' financial reuona. 

Now I am married and l; have.a child. That's all.• 


5. 'rhe Commanding O.f'ticer ot Heney Barracks and the Post Inspector 
unqualifiedly testified that the aCCUHd was drUJ:ik at the time &ncl plaoe·. 
alleged and 11hile on duty as O.f'ticer o.f' the Day-. 1'he Yanual tor Ccurt1• 
Martial, paragraph 146., page 160 providea, 

"On an issue of drunkenness. admissible teatimoey is 

not confined to a description ot the oonduot and deeanor 

ot th~ accuaed., and the teatimOJJY ot a witnesa that the 

accused was drunk or was sober· is not inadmisaible on the 

ground that it is an expresaion of opinion. 11 


fhe medical testimo~ thAt accused's blood teat showed 3.5 milligrama ot 
aloohol per oc. of blood, which indicated serious intoµoatioa., affords 
the most ol:>jeotiTe evidence of accused's druJ!lcen condition. The court 
apparently diaooUJlted the :testimo~ of the two subordinates of the 
accused that he 11"&8 not diiUllc on the morning of 7 Karch 1946. It 11 per
~ps aipiticant that they- both testified in substance that. there wae :ao 
1tro~ smell of alcohol on aoeuaed' s breath. It is the opinioa of the 
Boar of Review that 'the evidence is legally auttioient to establi1h· the 
offenae of being di,mk while oa duty as Officer of the Day-., in violation 
o.f' Article or War 85. · · 

6. War Department records show the accused ii S5 years old, 
married and has one child. .&.oeused graduated from high school in l9SO, 
attended st. Le.urence University tor three years and then lett 1ahool 
because ot lack ot t\md.t. From 193S to 1937 acoused did odd jobs. Froa 
1938 to 1940 he was llll a11istant estimator tor the Central Bud.ton Ge.a . 
and Eleetrio Compa.ey. In 1941 accuaed bece:ne a draftsman for ·the Dlltob. · . 
Tool Cmpani' ·ot Beaoon, Jew York, and remained- there until he wu inducted 
into the Army 011. 13 March 1942. Accused graduated trom. the .Signal Corp1 

' . . . 
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Officer Candidate School e.nd was commissioned a temporary second · \. 
lieutenant on 14 January 1943 • and was promoted to temporary grade 
of first lieutenant on 19 November 1943. In 1945 he completed a 
course at Fort Monmouth in Eleotrioity and Hea"Y Conatruction. He 
volunteered for continued al"III¥ service and arrived in Puerto Rieo 
on 10 December 1945. Hia efficiency reports in chronological order 
area "Excellent"• "Very Satisfactory", "Excellent"• "Very Satisfactory". 
"Not Rated"• "Excellent"• "Excellent", "Very Satisfactory"• "Satis.faotory",· 
"Excellent". "Not Rated"• "Not Rated", "Unaatisfaotory". He has no 
previous oonviotions. either oivil or by court-martial. 

7. The oourt was legally constituted and had jurisdiction o.f' the 
person and the subject matter. ?Io errors injuriously affecting the 
rights or the accused were committed during the trial. For the reaaona 
stated. the Board ot Review is of the opinion that the record of trial 
is legally suf.f'icient to support the findings o.f' guilty and the sentence. 
and to warrant confirmation thereof'. Where. as here. the offense is · 
camnitted in time of war. dismissal is nrmdatory upon oonrlotiou Ullder 
Article of War 85. 

~,.-~Jud,,,. .ldvocata. 

;(~~• Judge .ldvocata 

)-f~ [ ft(,._~ , Judge .ldvocate 
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JAGQ - CM 313820 1st Ind 

'i'ID, JAGO, Washington, D. C. r ,. ,) 

.,;,., 

TO: The Under Secretary or War 

1. Pursuant to Executive Order No. 9556, dat;ed 26 May 1945, there 
are transmitted herewith for your action the record or trial and the 
opinion or the Board or Review in the case of First Lieutenant Harman 
Vandewater (0-1642676), Signal Corps, assigned to Headquarters, Henry 
Barracks, Puerto Rico. 

2. Upon trial .by general court-martial this officer was found guilty 
of' being drunk while on duty as Officer of the Day, in violation of Ar
ticle or War 85. He was sentenced to dismissal and total forfeitures •. 
All members of the court recommended clemency and the start' judge advocate 
recommended that the sentence be commuted to a reprimand and forfeiture ot 
one hundred dollars pay per month tor six months. The revielfing author
ity approved the sentence and forwarded the record of trial tor action 
under Article of' War 48. . . 

3. A summary or the evidence may be found in the accompaeying opin
ion or the Board of Review. The Board is of the opinion that the record 
or trial is legaU, sufficient to support- the findings of guilty' and the · 
sente:iice and to warrant confirmation thereot. I concur in that opinion. 

4. The erldence shon that accused was assigned as post signal offi
cer at Henry Barracks, Puerto Rico and that on ? March 1946 he was offi
cially on duty as Oi'ficer of the Day, having gone on this duty at 1130 6 
March. At 0930, accused was nry drunk and the Post Comnander relieved 
him from duty. A blood test given accused shond 3.5 milligrams or alcohol 
per cc. of blood, indicating serious intoxication. 

5. War Department records show the accused is 35 years old, married 
and has one child. Accused graduated from high school in 1930, attended 
St. Laurence University for three years and then left school because ot 
lack of funds. From 1933 to 1937 accused did odd jobs. From 1938 to 1940 
he was an assistant estimator for the Central Hudson Gas and Electric 
Compacy. In 1941 accused became a draftsman !or the Dutch Tool Compan;r ot 
Beacon, New York, and remained there until he was inducted into the Arrq on 
13 March 1942. Accused graduated tran the Signal Corps· O!!icer Candidate 
School and was commissioned a temporary second lieutenant on 14 January 
1943, and was promoted to temporary grade of !irst lieutenant on 19 November. 
1943. In 1945 he completed a course at Fort :Monmouth in Electricitq and 
Heavy Construction. He volunteered tor continued army service and ar
rived in Puerto Rico on 10 Decenber 1945. His efficiency reports in 
chronological order are: "Excellent", "Very Satisfactory", 11Excellent11 , 
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"1ery Satistactory", "Not Rated",• Excellent", "Excellent", •very 
Satisfactory",- "Satistactory", "Excellent", "Not Rated", "Not Rated", 
"Unsatisfactory"• He has no previous convictioos, either civil ar b.T 
crurt-martial. On 22 March 1946 accused was given a pre-trial pqchi
atric interview in which he stated to the psychiatrist that he had been 
drinking since he was 23 and had been indulging excessinly tor the last 
three months since his arrival in Puerto Rico because of boredom. He ad
mitted the oftense with which he was ·charged. Accused was tound to be 
sane at the time of the offense and at the time ot the interview and to be' 
mentally canpetent to cooperate in his defense. 

6. I recamnend that the sentence be confirmed but in view o! the cir 
cumstances and the recomnendations tor clemency that it be suspended 
during good behaTi~r. · 

?. Inclosed is a torm ot action desf&ned to carry this recoamenda
tion into effect, should it meet with your approval. 

Cl4 313820 

2 Incls THOMAS H. GREEN 
1. Record ot trial :Major General 
2. Form of .action The Judge Advocate General 

( a.c.M.o. 284, 16 September 1946). 
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WAR IEPAR'Th!ENT 
In the Office of' The Judge Advocate General 


Washington, n. c. 


J.A.GH - CM 313830 9 · OCT 1946 

UNITED ST.A.TES 	 ) HE.A.DQUAR'.IERS .AFVESP.A.C 

) \ 


v. 	 ) Trial by o.c.M., convened at 
. ) Headquarters Base X AFWESPAC, 

First Lieutenant NUGENT ) 3 April 1946. Dismissal, to- · 
B. FIUEDMAN (0-1062361), ) tal 1"orf'eitures and confine
Ordnance ) ment for two years (2) 

OPINION o:£ the BOARD OF REVlEW 

, HOT'.IENS'IEIN, SOLF and SCHWAGER, Judge Advocates 


l. The Board at· Review has examined the record or trial in the case 
of the officer IW!li!d above and submits this, its opinion, to The Judge 
Advocate General. 

2. The ac01.1Bed was tried on the following Charges and Specif'icationsa 
. 	 . 

CHARGE Ia V1olation o:r the 94th Article o£ War. 

Specificationa In that First Lieutenant Nugent B. Friedman, 
3144th Ordnance Maintenance Company-, did, at .APO 358, on 
or about 5 January 1946, agree and conspire 11:lth Master 
Sergeant Isonard o. Larsen to defraud the United States 
by preparing and presenting a false and fraudulent req
uisition, which said requisition was known by the said 
First Lieutenant Nugent B. Friedman to be false and 
fraudulent and thereby obtaining t11elve (1.2) truck 
Engine Assemblies, o:r the value of about eighteen hllll
dred dollars ($1800), property or the United States, 
furnished and intended for the militar)" service there
o£. 

CHARGE ·n, V1olatian of 96th Article of War. 

Spec:tt·1cation1 In that First Lieutenant NUgent B. Friedman, 
3144 Ordnance Maintenance Compaey, did, at .APO 358, on : 
or .about 5 Januar,y 1946, wrongf"ully accept one thousand· · 
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pes9s (11,000), Philippine money, value about five hun-. 
dred dollars ($500.00) from I.faster Sergeant Leonard o. 
Larsen, paid to the said First Lieutenant Nugent B. Fried
man as consideration i'or knowingly and 'With intent to 
defraud the United states making and signing a false 
requisition., which said requisition was in words and 
figures as follows: 

Jan 5 
UNIT #680 

PROPERTY ISSUE §IJf Voucher • 
TO: · 'fypes of Issue No. 

ORDNANCE GENERAL SUPPLY IEPOT Supply Officer Re Debit Credit, . 
FOR1 Initial place - :Memo :Memo · Issue Slip 

BASE t~OTOR CCJ.lMAND ment Receipt Receipt No. 1621 
Auth. or Due Quantity 

Stock No. Nomenclature Unit Max Level On Hand In Desired Action 

Bldg 09 

G 508-700o6555 · Engine Assey Complete ea 12 - 12 - 12 
--GMM-SNN-34.31 

- X XX X XX XX XX XX XX LAST ITEM X.X. XX XX XX XX A XX IX X 

BASIS1 For use in ,3rd. Echelon Shops on Deadlined vehicles. 

I certify that M/Sgt Leonard o. Larson, 685762.3., whose signature appears below 

is authorized to sign for property recc,ipts for _property issued to m:, organiza
tion !or which I accept responsibility. · 


/s/ Leonard O Larson /s/ Nugent B. Friedman 
/t/ IEONARD O LA!mN, 6857623 1st Lieu. Ord Dept 

Supply Officer 

Wh~e Control Reg 1d. 
1-5-46 /s/ A Castro ORIGINAL 

Issuance or acceptance of quantitied shown FOR THE: COMMANDING OFFICER: 
in •.&.ction" column is authorized. Items /s/ NUgent B. Friedman 
marked "EXIT" will be ordered. ?.eroed items 5 Jan 1946 /t/ NUGENT B. FRJE~.Wl 
111ll be available on the dated indicated hereon. 1st Lt., Ord Dept 
'When received, items 'Will be issued on presen- SUPPLY OFFICER 
tation of this slip. Inquiriea must refer to Quantities shown 1n "Action column haw 
No. _________ /s/ .A. s. been received. · 
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1 - 5 /s/ Leonard O Larsen 
5 .Jan 1946. /s/ Lt. A (Illegible) c-600443 

w.n. AGO FO.Rll 446-6 August 1943 A CERTIFIED -TRUE COPY: 

/s/ ROBERT G. JOHNSTON 
Lt Colonel, Infantry 

The accused pleaded guilty to, and was found guilty of, both Charges and 
Specifications. No evidence was introduced of any previous conviction. He 
was sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for three (3) years. 
The reviewing authority approved the sentence but reduced the period of 
confinement to two (2) years, designated the United States Disciplinary 
Barracks, Fort u,avenworth, Kansas, as the place of confinement and for
warded the record of trial for action under Article pf War 48. 

3. The evidence for the prosecution shows that accused is in the 
military service of the United states (R 8) and was a member of the 3144th 
Ordnance l~aintenance Company (R 14). He was the supply officer of the 
Base Motor Command, Base X, APO 358, from 21 September 1945 to about 15 
January 1946 (R 13-19), world.ng in the Base I,:otor Command Echelon Shop 
3144 (R 14). On or about 5 January 1946 a Property Issue Slip 'Was signed 
by accused as supply officer. The issue slip was directed to the Ordnance 
General Supply Depot and requisitioned 1112 Engine Assays Complete" for the 
Base Motor Command. The issue slip contained a certificate that Master 
Sergeant Leonard o. Larsen was authorized to sign i'or property receipts 
for property issued to accused's organization (R 7; Pros Ex A). On 5 
January 1946 twelve complete engine assemblies were issued to Sergeant 
Larsen by the Ordnance Supply Depot (H 7; Pros Ex A). No engine assemblies 
were received by the Base l.~otor Command Ordnance Supply Officer on 5 January 
1946, but twenty-four (24) elements oil filters were received by the organ
ization on an issue slip which was processed on 28 December 1945 and bore 
the same issue slip number as Prosecution Exhibit A (R 8, 9). 

It was stipulated that the value of twelve (12) truck engine assemblies 
is about eighteen-hundred dollars ($1800.00) (R 10; Pros Ex B). 01 or about 
14 January 1946, Chief Warrant Officer Frank J. Schratz deposited 1400 pesos 
to his (Schratz 1s) account in the National City Bank. Of this sum, 1000 
pesos had been given Warrant Officer Schratz by the accused, who subsequently 
told Schratz that he had obtained the money by signing an illegal requisition 
(R 12, 13) • 

4. Evidence for the defense: After due warning as to his rights, the 
accused took the stand and testified under oath that his wife was ill and 
that he needed money to take care of expenses at home. He w-,::1 approached 
by Sergeant Larsen, who offered him one thousand pesos to sign an illegal 
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requisition. After first declining, he then agreed to. sign the requisition 
and did sign the illegal requisition marked Prosecution Exhibit "A"• He 
received one thousand pesos for so doing, but after receiving the money he 
could not get himself to touch it or to send it home, so he gave the money 
to Hr. Schratz. Thereafter he tried to figure some way of giving himself 
up or of returning the money but could not do so without involving other 
people. The accused signed a confession Tlhen approached by the Criminal 
Investigation Division ,on l4 February. (R 16, 17). 

11ajor Eison testified that the accused worked under his supervision 
'When the accused was Ordnance Supply Officer, Base Motor Canmand from 21 
September 1945 ·to 15 January 1946. The accused was a very capable and 
energetic officer and .that he would rate the accused as sujperior (R 14). 

First Lieutenant Russell M. Willis, 3144th Ordnance HAT.: Co., the ac
cused company commander, read part or accused's Officer's Qualification Ca.rd, 
YID AGO Form 66-l (Def Ex l), relating to his efficiency ratings, 'Which were 
excellent frQll 4 March 1944 to 31 December 1944 and subsequent thereto were: 
6.o - 5.6 - 5.3 - no rating - 5.3. The entries relating to foreign service 
showed that the accused had served in France prior to his service in the 
Pacific (H 14, 15). Lieutenant i';illis further testified that in addition 
to being supply officer, accused was conpany PX officer and Class 11A11 

Finance Officer and that he had regarded the accused as a perfectly reliable 
and honest man (R 15). 

5. 'l'he accused's plea of guilty warranted the court in finding him 
guilty of all Specifications and of Charge II. The only substantial ques
tion presented by the record is vmether the Specification of Charge I is 
properly laid under Article of \Var 94. 

' 
6. The Specification of Charge I alleges that accused1 

"***did ***agree and conspire with }Jaster Sergeant Leonard o. 
Larsen to defraud the United States b;r preparing and presenting a 
false and fraudulent requisition, which said requisition was known 
by the said ~rst Lieutenant Nugent B. Friedman to be false and · 
fraudulent and thereby obtaining t"Plelve (12) truck Engine Assemblies 
* * *, property of the United States, * * *•" (Underscoring supplied). 

The only conspiracy denounced as an offense under Article of War 94 is 

stated in the third paragraph .or the Article which reads in pertinent parts 


lf\~o ente:r;s into arr:, agreement or conspiracy to defraud the 
United States b;r obtaining, or aiding others to obtain, the allow~ 
ance or payment ot any * * * fraudulent claim; * * *• n · 

The elements or proof or a conspiracy in violation of Article of War 

94 as discussed in the Manual for Courts-Martial area · 
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"(a) That t:t>..e accused and one or more other persons named or des
cribed entered into an agreement; (b) that the object of the agree
ment was to defraud the United States; (c) that the means by- which 
the fraud was to '!:>e ei"i'ected were to obtain or assist certain other 
persons to obtain the allowance or a n"t 01· a certain false or 
fraudulent claim, as specified; and (d the a:nollllt involved, as 
a.lleged11 (Ma.r, 1928, Corr 4-20-1a, Par 150 c, p 182) (Underscoring 
supplied}. 

The question 1·or consideration is 'Whether a conspiracy to obtain certain 
truck engine assemblies by means of a fraudulent requisition is equivalent 
to a conspiracy to obtain the allowance of any false or fmdulent claim. 

The word requisition is defined as na formal application made by- orte 
officar or departmant to another for things needed in the servicett(Webster1 s 
New International Dictionary, 2nd Ed, 1942). The word claim within the 
meaning of the United states Criminal Code provision denouncing the presen
tation of false claims against the Government (18 USC 80} has been jldiciall.y 
defined as ttthe asldng or demanding** *from the government of payment for 
services" (or property) (U.S v. Bettinger, 21 Int Rev Rec 342, 24 Fed Cas No 
14,599; Winthrop, Military- Law and Precedents, 2nd Ed, 1920 Reprint pp ?OO, 
701). 

In the opinion 01· the Board of Review., a claim, 'Within the meaning of 
Article of War 94, is a demand on the Government, for payment of money or 
the delivery of property, the allowance and payment or delivery of "ltlich 
will effect a legal transfer of title to such money or property fran the 
Government to the Claimmt. · 

In the case of a requisition, however, there is no intention on the 
part of the issuing authority. to divest the Goverl'.llllent of title to the ·pro
perty. A requisition merely involves the transfer of the right to posses
sion or use of such property fran a supplying agency or service of the 
Government to a using agency of the Government. It is clear that the issue 
of Government property to a Government agency or a military unit on ·the 
basis of a requisition, does not amount to the allowance or payment ot a 
claim. No.rdoes a conspiracy to obtain Govenmiant property by means of a 
fraudulent requisition with the intent to defraud the Government thereby-, 
by- misappropriating the property, amount to a conspiracy to obtain the pq
ment of a false and fraudulent claim in violation of Article of War 94. 

Nevertheless a conspiracy to defraud the United States of money or 
property, by- some means oth,er than that specified in' the third paragraph of 
Article of war 94 is an offense 'Idthin the scope of Article of war 96. For 
the reasons stated above., the Board of Review 1s o.f' the opinion that tlie · 
Specification of Charge I us erroneously laid under Article of -.r 94, 
out that· the offense alleged, to 1'bich the accused pleaded guilty, us a 
violation of Article of war 96. However, th4, error in laying the Charge 
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under the wrong Article does not injuriously a!fect the substantial rights 
of the accused (Dig Op, JAG 1912-40, Sec .394 (2)). 

Accordingly the record of trial is not legally sufficient to sustain 
the finding 01· guilty of Charge I, but is legally sufficient to sustain the 
findings of guilty of the Specification of Charge I and of a violation of 
Article of war 96. · 

7. Six of the seven members of the court, the Assistant Trial Judge 
Advocate and the Assistant Defense Counsel recommended clemency on the 
basis of accused's previous exceptionally fine record, his superior per
formance of duty and the mitigating circumstances brought out at his trial. 

The Board has carefully considered the following communications per
taining to clemency on behalf of the accuseda Letter dated 18 July 1946 
to the Secretary of War from JJrs. Nugent B. Friedman, wife of the accused; 
Memorandum from the Chief, Legisla"tive and Liaison Division WDSU/997-1642, 
dated 24 July. 1940 and inclosure thereto from Hr. Sylvan Agatstein, Attorney, 
st. Louis, Missouri, which was received by United states Senator Frank P. 
Briggs; and letter dated 4 Sep'tember 1946 from Robert E. Hannegan, Olairman, 
De~ocratic National Committee. 

8. The accused is 23 years old and is married. War Department :re
cords show that he is a native of Missouri. He was graduated from high 
school and attended college for two years. He ms employed four months 
as a furnace operator in 1942 and left to enter school. He was inducted 
into the A:rrrf¥ on 25 November 1942. He attended the Antiaircra!t Artillery 
Officers Candidate School and ns camnisaioned a second lieutenant, Army-
of the United States on 11 Nowmber 194.3. He was promoted to 1·1rst lieu
'tenant on 16 June 1945. .All or his service as an officer prior to the o.t'i"ense 
for "Which he was tried has been rated· "Excellent" or "Superior". . 

9. The court was legally' constituted and had jurisdiction or the person 
and the offenses. No errors injuriously' affecting the substantial rigb'ts of 
the accused 11ere canmitted during the trial. The Board of Review is of the · 
opinion that the record of trial .is legally' sufficient to support ~ so 
much o1· the findings of guilty of the SpecUication or Olarge I as invol'fes 
a finding of guilty of this Specification in violation of Article of War 96; 
legally sufficient to support the findings of guilty of the Specification 
and Olarge n; and legally' sufficient to support the sentence and to war
rant confirmation thereof. Dismissal is authorized upon conviction of a 
violation of the 96th Article of War. 

-~"'~""./""'/.,.,-'____·_£_4_~_·____J, Judge Advocate 

/ ?(/.t44«• ., 4Aj{ ,Judge Advocate 

}Jlf [eavt Judge Advocate 
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JAGH - CU 313830 1st Ind ;31 October 1946 

WD, JAGO, Washington 25, D. C. 

TC: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are tra.nsmi'tted herewith 1·or your aci;ion the· record of trial and the opin
ion of the Board of Review in the case of Firsi; Lieutenant Nugent B. 
Friedman (0-1062::.,61)., Ordnance Depart.men't. 

2. Upon trial by general court-martial accused pleaded guilty to 
and 1ras found guil'ty of conspiring to defraud the United states by pre
paring and presenting a false and fraudulent requisi'tion for twelve engine 
assemblies in violation of Article of War 94 (Chg I, Spec) and of wrong
fully accepting 1.,000 pesos., Philippine money., in considera'tion for 
preparing a false requisition in violation of Article of War 96 (Chg II,. 
Spec). He was sentenced to dismissal., total forfeiture and confinement 
at ha.rd labor for three (3) years. The reviell"ing authority approved the 
sentence., but reduced the period of confinement to two (2) years and for
llarded the record of trial for action under Article of War 48. 

3. A sWIID.ary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to supportsOnlY so much of the findings of 
guilty of Charge I and its Specif'icationlinvolves findings of guil'ty of 
the Specification in viola'tion of micle of War 96, and legally sufficient 
to support the sentence and to arrant confirmation of the· sentence. I 
concur in that opinion. 

The accused was the supply officer of the Base Motor Camand; Base 
X, APO 358 and a member of' the 3144th Ordnance Maintenance Company. en 
or about 5 January 1946, accused, as supply officer, executed a Property 
Issue Slip directed to the Ordnance General SUpply Depot, 'Wherein he req
uisitioned tllel'le complete engine assemblies. On the issue slip accused 
certified that one Master Sergeant Leonard o. Larsen was authorized to 
receive property and execute receipts for the accused. Twelve engine as
semblies were issued to Sergeant Larsen by the Ordnance General Supply 
Depot, but -were never received by accused's organization. However, t198nty
four elements oil .filter 11ere received by the Base Motor Canmand on an 
issue slip bearing the same number as the one signed by accused for the 
engine assemblies. Sergeant Larsen gave accused 1,000 pesos ($500) in 
consideration for his signing the requisition. Accused gave the 1,000 
pesos to Chief Warrant Officer Frank Schratz, who deposited the m~ney to 
Schratz' s -account in a bank. Subsequently accused told Schratz that he ·.. 
had.obtained·the money in consideration £or signing an illegal ·requisition. 
. . . . ' 
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After being properly warned of his rights as a witness, accused 
elected to make a sworn statement wherein he testified that he was ap
proached by Sergeant Larsen, 'Who offered him 1,000 pesos for signing an 
illegal requisition. After first declining, he then agreed to and did 
sign the requisition in que_stion. He received l, 000 pesos for doing so, 
but could not bring himself to keep it or send it home •. Consequently, he 
gave it to Schratz. In mitigation accused stated that his wife was ill 
and he needed money to take care of expenses at hor:ie. Several officers 
testified that the character of accused's service was superior. All of 
his efficiency ratings since he was commissioned were either excellent or 
superior. 

4. Six of the seven members of the court, the A.ssistant Trial Judge 
Advocate and the Assistant Defense Counsel reco!!ll!lended clemency on the 
basis of accused's previous exceptionally fine record, his superior per
formance of duty, and the mitigating circumstances brought out at the 
trial. Consideration has been given to the following conununications 
requesting clemency on behalf of the accused: letter dated 18 July 1946 
to the 5ecretary of War fran ~~rs. Nugent B. Friedman, wife of the accused; 
memorandum from the Chief, Legislative and Liaison Division 1'm£LL 997/1642, 
dated 24 .July 1946 and inclosure thereto from Er. Sylvan Agatstein, Attor
ney, st. Louis, !,lissouri, which was received by United States Senator Frank 
P. Briggs; and letter dated 4 September 1946 from Robert E. Hannegan, Chair
man, Democra,:.ic l:ational Conr:iittee. 

In the case of the master sergeant who was involved in the transaction 
and other offenses, the sentence to dishonorable discharge was suspended 
and confinement reduced to three years. In the case of a lieutenant colonel 
who received the engine assemblies and who was found guilty of wrongful pos
session of a large amount of government property, the sentence to dismissal, 
total forfeitures and confinement for three (3) years ,vas approved. 

5. I recommend that only so much of the findings of guilty of Charge 
I and its Specification be approved as finds the accused G'tlilty of the Syec
ification in violation of Article of War 96. In view of the court's recom
mendation for clemency, the accused's prior excellent military record and 
a11·the circumstances, including the fact that accused has already been in 
confinement over eight (8) months, I recommend that the sentence be confirr.ied, 
but that the period of confinement be reduced to eighteen (18) months, that 
a United states Disciplinary Barracks be designated as the place of confine
ment and that the sentence as thus modified be carried into execution. 

6. Inclosed is a form of action designed to carry into effect the fore
going recOI!ll'!lendation, should it meet with your approval. 

2 Incls TEo:tW3 H. GffiEl1J 
1 - r.ecord of trial !.1ajor General 
2 - Form of action The Judge Advocate General 

(~~A34J:-l3-;;;;r_1_9_4_6_)_---
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 
Washington 25. D. c. 

JA.GH ~-CM 313847 

! 2 DEC 1946 
U N I T E D S T A T E S 	 ) FIFTEENTH AIR FORCE 

) 
v. 	 ) Trial by G.C.M. convened at Seoond 

) Air Force, Colorado Springs. 
Second Lieutenant JACQUES G. ) Colorado. 29.March 1946. To be 
BEEZLEY (027730), Air Corps. ) reprimanded. and to forfeit 150 per 
Squadron 0, 249th Army Air Forces) month for ten (10) months. 
Base Unit, 1A Junta Arm:/ Air ) 
Field, La. Junta, Colorado ) 

OPINION OF THE BOARD OF llli'VIEW 
HOTTENSTEIN. SOLF' and FLANAGAN, Judge Advocates 

l. The record of trial in the case of the above-named officer ha,_a 
been examined in the Office of The Judge Advocate General and there 
found legally su.f.ficient to support the findings and legally sui'ficient 
to support the sentence in part, but legally insufficient to support 
that part of the sentence aa approved. relating to forte! ture. The 
record has now been examined by the Board of Review and the Board sub• 
mi.ta this, its opinion, to... The Judge Advocate General• 

2. Mo question arises as to the s..ifficiency of the evidence to 
support the findings of guilty and therefore a discussion of the evidence 
is unnecessary and will be omitted. 

3. The only question presented concerned the legality of the review
ing authority's action insofar as it proposes to mitigate the sentence by 
substituting a forfeiture of $50.00 per month for a period of 10 months 
in lieu of the fine of $500 adjudged by the court. 

-The sentence adjudged by the court reads as tollowss 

"To be reprimanded. and to pay to the United States 
a fine of five hundred dollars (tsoo.oo). . 

The action of the reviewing authority provides s 

"The sentence is approved and will be duly executed. 
• but the execution thereof insofar as it relates to 

the imposition of a fine is mitigated 1x> a forfeiture 
of Fifty mlla.rs ($50.00) per month for a period of 
ten (10) months. As thus modified, the sentence will 
be duly executed." 



( 3~8) 


4. It is readily apparent that the action ot the reviewing author
ity was designed to relieve accused or a possible hardship in making a 
lump sum pqment or the large fine· imposed by the sentence, but whether 
such action can be construed to be a mitigation of the sentence, u it 
is therein described, depends in large measure upon the applicable uae 
ot such power and its legal adaptation as contemplated by Article ot War 
60 and paragraph 87b, Manual tor Courts-Martial, 1928. 

- In Bouvier's Le.w Dictionary, "mitigation" is thus detinedt 

"ReductionJ diminutionJ lessening ot the amount ot a 

penalty OI'.' punishment.• 


u thus defined, thia action might be construed to affect a mit• 
igation ot the sentence only insofar u the term implies therein a 
reduction, diminution or lessening ot the manner ot performance or wight 
ot the financial obligation imposed. However, it must be noted that the 
action does not thereby reduce the amount or the tine. 

For a detennination ot the question present,d herein, the Board 
~ to an analy-ais or Article of War 60, which canters ,the power ot 
mitigation of sentences upon a rerlewing authority and to paragraph 87b, 
Manual tor Courts-Martial, 1928, llhioh defines and prescribes the nature 
and use of said power. .11"ticle of War 60, so tar as it is material to 
this issue reads, in part, as tollowaa 

"A.rt• 50. Uitigationa or Remission ot Sentences. - The 
power to order the execution or the sentence adjudged by a 
oourt-ma.rtial shall be held to include, inter alia, the power 
to mitigate or remit the whole or any part ot the sentence... "• 
The term "mitig&tion• u defined in the Manual tor Courta.Jla.rtial 1a 

substantially the same as that in Bouvier'• !Aw Dictionary but it ie 
further qualified by strict rules ot construction and application govern• 
ing its use. Thua, paragraph 87b, Manual tor Courta-M&rtial, 1928, 
provideaa 

"The power to order the execution ot the sentence in• 
cludes the power to mitigate or remit the whole or any 
part ot the sentence (A. w. 50)J but in any case the punish
ment imposed by, the sentence as mitigated or remitted must 
be included in the sentence as imposed by the court and 
should be one that the court might have imposed in the oase. 
• • • To mitigate a punishment is to reduce it in quantity 
or quality, the general nature or the punishment remaining 
the same." · 
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These qualifications are further exemplified thereafter by certain 

restrictions which limit the extent of mitigation on various types of 
punishment and thereby serve as a guide for ascertaining the proper 
application of the mitigating power in a given case. The said res~rictions 
area 

"A sentence imposing dishonorable discharge only can not 
be mitigated. Forfeiture of pay may be mitigated to detention 
of pay for a like period, or less. Confinement at hard labor 
may be mitigated to hard labor without confinement for a like 
period, or less. A sentence of dishonorable discharge, for
feiture of a.11 pay and allowances due and to become due, and 
confinement at hard labor for a definite period may be 
mitigated to a. lesser punishment, for example, to confinement 
at hard labor and a forfeiture of a specified portion for 
example, two thirds of the soldier1s pay per month for a 
period not exceeding that prescribed in the sentence, or to 
hard labor without confinement for a definite period not 
exceeding the period prescribed in the sentence, and forfeiture 
of any portion not exceeding two thirds of the soldier's pay 
per month for a period not exceeding that prescribed in the
sentence." 

According to the foregoing provisions of the Manual for Courts--Martial, 
a la.wf'ul action mitigating a sentence must therefore conform with the 
following basic requirementsa 

The punishment imposed by the sentence as mitigated must 
be included in the sentence as imposed by the court, i.e., the species 
of punishment imposed by the court cannot be substantively altered or 
changed by substitution such a.a a substitution of a fine for a for
feiture or vice versa. 

The reduction in the quantity of the punishment must be a 
decrease in the sum or a.mount of the very same kind of punishment as 
imposed by the court. 

The reduction in the quality of th.<11 punishment must only be a 
reduction in the degree or severity of the punishment imposed by the court, 
the general nature of which must remain tile same. 

The time element within which the punishment is to be executed. 
as imposed by the court, must not be extended. 

Winthrop's Military Law and Precedents (2d Ed. 1920) pages 473 and 
474 -distinguishes the basic elements of mitigation as followu 

"Mitigation. This which, as already observed, is distinct 
from and not included in the pardoning power, differs from oom• 
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· mutation in that it consists, not in changing the nature 

or quality of the punishment or in substituting a different 

punishment for it, but simply in reducing it in quantity. 

Thus an imprisonment or suspension adjudged for a certain 

te:nn is mitigated by-reducing it to one for a less term; 

a fine or forfeiture of a certain amount, by reduoing it 

to one of less amount, a loss of a certain number ot files, 

by reducing it to one of a less number. But dishonorable 

discharge, er forf'eiture of pay, cannot., by mitigetion, be 

substituted for confinement, or vice versa." 


"The punislunent as mitigated must be ejusdem generis 

with original; that is to say must be a part of the veey 

s8Jlle punishment imposed by the court. • • • 


"As already noticed, the power conferred by Art. 112 

(superoeded by Art. 60) is to mitigate, etc, a punishment, 

not a sentence. So, where a sentence contains several 

punishments., action taken thereon which detracts from the 

severity of' the sentence in the aggregate but does not 

specifically reduce any punishment aa such, is not a legal 

exercise of the power of mitigation.•••" 


In CM 210266., pelph, 9 B.R. 235, the Board of Review wrote a d.. 
tailed opinion on the subject of' mitigation and referred to numeroua 
.American textbooks on military law tram which extracts are quoted, all 
ot which define end interpret mitigation in the same term.a expressed hereine 

, The following are illustrative of the generally accepted concepts 

11b. Lieutenant John O'Brien, A:nerican Military Laws (1846), 

page 2801 


'Although it is lawful for the authority which orders 
the court to suspend, mitiga.te, or remit the sentence of a 
oourt-ma.rtia.l, he is not authorized to commut~ the ptmish• 
ment. that is, to alter its nature. This rule also applies 
to officers confirming the sentence of inferior courts 
martial. To mitigate is to lessen or reduce in amount or 
severity.••*' 

••••remission ia not followed by any punishment; 

end in cases·of mitigation the punishment ia authorized. 

as far as it goes1 by the sentence of a court-martial. 

A mitigation is in fact a partial I& rdon. But power to 

coimnute is in fact power to carry into effect an arbi• 

trary punishment., which has not previously received the 

ea.notion of any judicial tribunal; and s1Jch power can

not be exercised, even by the highest authority in the 

l&nd1 except in cases provided for by the l.sgislature, 
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(317)WAR DEPARTMENT 
. In the Offi.ce of The Judge Advocate General 

Washington, D.C. 

. ... 
JA.G?!-Cll 31.3891 

AUG 2 2 194& 


UNITED STATES ) SECOND SERVICE COMMAND 
) 

v. ) Trial by G.C.M • ., convened at 

First Lieutenant PHILIP R. 
'; WEINTRAUB (0-17995~4)., Corps 

) 
) 
) 

Fort Jay, New York., 23 March, 
4, 5, and 8 April 1946. Di.s
missal., total forfeitures., and 

of Military Police. ) confinement for six (6) years. 

---------· 

OPINION of tbt BOARD OF REVIEJl 

SCHINDIER., HOI'TENSTEIN and O'HARA, Judge Advocates 

1. The Board o! ReView bas examined the record of trial in the 
case ot the o!'f:1.cer named above and submits this., its opinion., to The 
Jµdge .Advocate General. 

2. Accused was tried upon the follOWing Charges and Speci!:1.
cationsi 

CHARGE Ii Violation of the 96th Article ot War. 

Specification 1: In that First Lieutenant Philip R. Weintraub., 
CMP., Company A., 786th Militu,- Police Battalion., Fort 
Jay., N.Y • ., being the Trial Judge Advocate ot a General 
Court-Martial to which had been referred for trial a 
Charge and Specification alleging desertion against Pri
vate Mark Green., did., at Fort Jay., N.Y • ., on or about 22 
February 1946., wrongf\illy., unlawfully., and !'eloniously 
ask .from said Private .Mark Green., the sum ot Fifteen 
Hundred ($1,500.00) Ibllars., United States Currency., with 
the intent to have his actions as Trial Judge Advocate 
ot 881.d General Court-Martial infiuenced therl9by in 
favor of said .Private Mark Green by making recommezx:iations 
for clemency !or hiJll. 

Speci!:1.cation 2: In that * * *, being the Trial Judge Advo
cate ot a General Court-Martial to llhich had been reterred 
for trial a Charge and Speoification alleging desertion 
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against Private Mark Green, did, at New York City, 
N.Y• ., on or about 2 March 1946, 11TOng:tupy., unlaw
fully and .feloniously ask, accept and receive .from 
Chelly Kurland, the sum of Five Hundred ($500.00) 
Dollars., United States Currency, with the intent to 
have his actions, as Trial Judge .A.dvocate or said 
General Court-Martial in the case o! Private Yark 
Green, in..f'luenced thereby in favor of said Private 
Yark Green by withholding evidence detrinental to 
him and by making recommendations for clemncy for 
him. 

CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that * * *, being the Trial Judge Advo

cate of a General Court-Martial to ,mich had been re

ferred for trial a Charge and Specification alleging 

desertion against Private Mark Green, did, at Fort Jay, 

N. y • ., on or about 22 February 1946, wrongfully and 
dishonorably solicit from said Private Mark Green, tm 
sum of FU'teen Hundred ($1500.00) Dollars, United States 
Currency., upon the representation that he, the said 
First Lieutenant Philip R. Weintraub, would use his of
ficial position an:i influence as Trial Jud1e Advocate 
of said General Court-Martial as a means of obtaining 
clemency for said Private Mark Green. 

Specification 2: In that * * *, being tm Trial Judge Advo
cate of a General Court-Martial to which had been re
ferred for trial a Charge and Specification alleging 
desertion against Private Mark Green., did, at New York 
City", N. Y • ., on or about 2 March 1946, wrongfully and 
dishonorably solicit and obtain from. Chelly Kurland., the 
sum of Five Hundred ($500.00) Dollars, United States 
Currency, in return !or a promise to the said Chelly 
Kurland., that he., the said First Lieutenant Philip R. 
Weintraub would Sllppress evidence for the prosecution, 
and would use bis o.f.i'i.cial position and infiuence as 
Trial Judge Advocate of said General Court-Martial as 
a means of obtaining cle1119ney for said Private Mark 

. Green. · 

illDITIONAL CHARGE I: Violation o.f the 96th Article ot War. 

Specification: In that * * *, being the regularly appointed 
assistant Defense·Counsel of a General Court-Martial to 
,mich bad been referred for trial a Charge and Speci1'1
cat1on alleging desertion against Corporal John F. Roberts, 
did., at Astoria, Queens., New York, on or about l? Januar:r 
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or in some cases indirectly by means of a conditional· 
pardon. which is only valid 'When the prisoner actually 
conforms to the conditions." 

c. Captain ffi.lliam C. DeHart. Observations on Military Law 
(1862T. page 213 a 

1 '.l.'he duty of every officer having authority to review 

the proceedings of courts-martial,. is limited; and he has 


-power only to suspend the execution of the sentence,. "pardon 
or mitigate any punishment ordered by such court. He cannot 
alter,. or commute the punishment,. even with the consent of 
the party sentenced. " 

'The law has clearly given the power to the officer 
who orders a court-martial,. except in cases of_ capital 
punishment,. or the cashiering or dismissing a commissioned 
officer,. to pardon• or to mitigate any punishment ordered 
by such court-martial. To pardon is to absolve from punish
menta to mitigate the punishment is to make it less in de
gree. but of the same species•. Beyond this the reviewing 
officer cannot go. Any attempt to change the punishment in 
kind would be illegal. and such sn exercise of authority 
would be the assumption of exclusive judicial,. as well as to 
a certain degree. of legislative power. To commute punish• 
ment,. is to substitute for the one ordered. another of a 
different kind, • to change the species by the mere will of 
the individual• without any reference to judicial sanction.• 

d. Brevet Lieutenant Colonels. V. Benet,. Treatise on 
Military Law (~th ed. 1866). pages 179,. 180a 

1 To mitigate a punishment. is to make it less in de
gree. preserving the same species. To commute. is to sub
stitute a punishment of a different species. There are 
only two kinds of punislnnents recognhed and authorized by 
our military laws. 'Which admit of no degrees of severity,• 
they are,. death and cashiering. or dismission. but when 
suoh a sentence is adjudged by a court-martial,. its pardon 
or mitigation is placed. exclusively,. in the hands of the 
President. All other sentences can be pardoned or mitigated 
by the officer ordering the court,. but admitting as they do 
of different degrees of severity there arises no diffioulty 
in regard to their mitigation. as this power can be exercised 
by lessening the quantity without changing the species. 1 

* * * * * 
f. Colonel Edgar s. Dudley. Military Law (2d ed. 1908). 

paragraph 4501 
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1:tiitigation :l,.s. the reduction by the reviewing author

ity of the punishiient adjudged by the court, by reducing 

it in quantity or quality, or both, without changing its 

species. !mprisonment, fine, forfeiture of pay, and sus

pension, are punishments capable of mitigation. * * *•' 


&• !Iajor General Cleorge B. Davis, Treatise on Military 
La.w (3d ed. 1915), page 209: . 

1The reviewing authority, in approving the punishment 

adjudged by the court and ordering its enforcement, is 

authorized, if he deems it too severe, to graduate it to 

the proper measure by reducing.it in quantity or quality 

without changing its species: this is mitigation. Im

prisonment, fine, forfeiture of pay, and suspension are 

punishments capable of mitigation. As an instance of a 

mitigation both in quantity and quality, it has been held 

that a semence of bprisonment for three years in a pen

itentiary was mitigable to an imprisonment for two years 

in a military prison.• · 


* * * * 
s. Tho reviewing authority•s action in the case under consideration 

does not appear to confonn with the legal concept of mitigation. To reach 
this conclusion lie :med only to refer to the definition of the term miti 
gation contained in paragraph 87b, Manual for Courts-Martial, 1928, quoted 
above, the very essence of which is, that 

"The punishment imposed by the sentence as mitigated 

***must be included in the sentence as imposed by the 

court***" and 


"To mitigate a punishment is to reduce it in quantity 

or quality, the general nature of the punisl:uoont remaining 

the same." 


In the light of the foregoing authorities, the question for deter
mination is 'Whether the punishment 'Which the reviewing authority approved 
and mitigated in his action is a part of that which the court imposed. 
Unless forfeiture of pay can be said to be of the same species as a fine, 
the question must be ansllered in the negative. · 

Authorized pecuniary penalties are of three ld.ndss forfeitures of 
pay, fines, and detentions of pay (MCM 1928, par 10.3g). 

W1nthrop distinguishes a forfeiture of pay from i'ine in the following 
mannera 
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tt}t'orfeiture is to be distinguished .from fine, a 

punishment v1hich imposes a pecuniary liability in general, 

not necessarily affecting pay * i.~ *" (Viinthrop 1s r'.ilitary 

Law and Precedents, =zd Ed, 1920 R.aprint, p 427). 


War f.epartment Technical 1:anual 27-255, paragraph 125 1 defines fines 

and distinguishes them from forfeitures, as follows: 


' 
is-,:;'hereas a .forfeiture deprives the accused of all or 

part o.f his pay, a fine makes hinr pecuniarily liable in 
general to the United States i'or the ar.iount of ::ioney s,t)8ci
~ied in the sentence. He or.es the United States that amount 
whether or not he gets any pay. The United States n:.ay col
lect that debt in the v;a:y in which it collects other debts 
due it, by suit if necessary.***" 

The Judge Advocate General has held that a forfeiture does not con
stitute a general liability on the part of the accused; but rather deprives 
him of his rieht to receive an ai:iount of pay to which he would otherwise be 

·entitled by virtue o.f his particular military status (SPJGA 1943/16000). 
The approval of a sentence of a forfeiture relieves the Government, to the 
exte.t therein provided, of its obligation to pay the amount and the 
sold er or ·officer has no legal ribht to the amount so forfeited {l Comp 
Gen 91; ~.:S Comp Gen Jill 7348, 4 Jan 192.3). 

Since there is a substantial difference in the pecuniary liability 

att ched to a fine as contrasted ~~th a forfeiture, the principal dis

similarity being re.fleeted in the nature of the obligation imposed and 

the ty-.i;ie of property affected from which the debt can be satisfied, it 

must be concluded that these forms of punishment are not of the same 

species and to substitute one 1n lieu of the other is an unauthorized 

exercise .of the mitigating power. The action taken r.as purportedly a 

mitigation under the provisions of Article of War 50. The fact that the 

reviewing authority used the term "mitigated" when he in fact 11commuted" 

the punishment is immaterial. A sentence cannot be commuted except by 

the President or by a commanding general empowered by the President under 

Article of ~iar-, 50 (Par. S7b, p. 77, 1:CM 1928). 


6; For the reasons stated, the Board of Review is of the opinion 

that so much of the sentence as provides !'or forfeiture of :,~50.00 per 

month for a period of ten months is illegal and should be disapproved. 


/;_//. 
-~~~~~.......·.......:a....a~-.....z:-,.a.-_______, Jucge Advocate 


r--;u-;;,,:.: (l_. ·~ , JUdo• Advocate 

____(_D_i_ss_e_n_t_)________, Judge Advocate 
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• 	 WAR IEP.Aim,tgNT 
In the Of'fice ot The Judge Advocate General 

. 'Washington, D. c. · 

JAGH - Qt .313847 
12 DEC ~S'' 

UNITED STATES 	 ) FIF'IEENTH AIR FORCE 

) 


v. 	 ) . Trial by G.C.M., convened at 
) Second Air Force, Colorado 

Second Lieutenant JACQUES a. ) Springs, Colorado, 29 lfarch 
IEEZIEY (0-277.30), Air Corps, ) 1946. To be reprimanded and 1io · 
Squardon o, 249th J.rrq Air · ) forfeit $50 per month £or ten · 
Forces Bue Unit, La Junta Arrq ) (10) months. 
~ Field, La Junta, Color"1o ) 

Dissenting Opinion by FLANAGAN, Judge Advocate. 

l. I do not concur with the opinion and conclusion of the majorit7. 

2. It is 'llfT opinion that a forfeiture may be included in a fine. 

a. A forl'eiture relieves the Government of its obligation 
to p1.7 the accused the amount of the forfeiture. 

b. A fine ia a debt to the Government. It may be paid 
out of pq, personal funds or property. 

3. ffl.nthrop in distinguishing a fine from a forfeiture describes a 
tine as "punishment which imposes a pecuniary liability in general not 
neceasaril.7 attecting payn (underscoring supplied). It would there!ore 
appear that pay may be considered to be included in a .fine. Since for
feitures are Um1ted to pay and pay may be included in. fines, it would 
appear that both forteitures and fines are ot the same species. 

4. Paragraph 87£, Manual tor Courts-Martial, 1928 pr~videsa 

"***To mitigate a punishment is to reduce it in 

qua.ntitr or quality, the general nature remaining the 

same." 

In the instant case it is felt tha.t the quality of the fine was 
reduced by' mitigating such fine to a: .forfeiture of. $50.00 per month for 
ten (lO) months. The mitigation relieved the accused of paying the tine 
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j,mmediately. It limited the source of satisfying the 1'or£eitures, to 
the accruing· pay 0£ the accused. 

No authorities or precedents to support the above position could 
be found. 

a~, Judge Mvocate. 
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JACH - CM 31.3847 1st !nd 

V[l, JAGO, Washington 25, D. C. 7 January 1947 

TOa The Under Secretary of War 

1. Herewith transmitted for your action under Article o! Yiar 5o½, 
as amended by Act of August 20, 1937 (50 Stat. 724; 10 1.SC 1522), is 
the record of trial in the case of Second Lieutenant ..Tacques G. Beezley 
(0-27730), Air Corps, Squadron o, 249th Army Air Forces Base Unit. 

2. A majority of the Boa.rd of Review is of the opinion that the 
record of trial is legally insufficient to support that part of the 
sentence as modified by the reviewing authority as relates to a for
fdture of fifty dollars ($50) per ::er.th for a period of ten (10) 
months, f.or the reason tl'at in changing a monetary penalty from a 
fine to a forfeiture, the reviewing authority in effect attempted to 
commute the sentence. Clle member of the Board o! Review has dissented, 
stating that in his opinion, a forfeiture is included in the court 1s 
sentence to pay a fine o! .tive hundred dollars ($500) and that the 
reviewing authority's action was a proper mitigation. I concur in 
th3 opinion ot the majority, and for the reasons stated in that opin
ion, recommend that so much of the sentence as modified by the revie':'l'
ing authority as involves a forfeiture of fifty dollars (~50) per 
month fer ten (10) months be vacated and that all rights, privileges 
and property of which the accused has been deprived by virtue of that 
portion of the sentence so vacated be restored• 

.3. !nclosed is a form of action designed to carry into et.f'ect 
t.he above recO!ll.ll)!ndation, should such action meet with your approval. 

2 !ncls · THOUAS H. GRF..EN 
l - RecOl:'d of trial Maj OI:' General 
2 - Form of action The Judge Advocate General 

Ca.c.v:.o. 4, Jan 15, 1947.) 
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1946., wrong.fully, dishonorably, and to the discredit 
of the mill tary service., ask, accept and receive .trom 
one Marie Mason, the sum o:t Six Hundred ($600.00) 
~llars, United States Currency, in consideration for 
which the said First Lieutenant Philip R. Weintraub 
promised to obtain for the said Corporal Jolm F. 
Roberts a lenient sentence from the court. 

ADDITIONAL CHA."1.GE II: Violation ot the 95th Article of War. 

Specification: In that * * *, being the regularly appointed 
assistant Defense Counsel of a General court-Martial to 
which had been referred for trial a Charge am Specifi.~ 
cation alleging desertion against Corporal Jolm F. Roberts,. 
did, at Astoria, Queens, N8W York, on or about 17 January 
1946, wrong.t\l~, dishonorably, and to the discredit ot 
the military service, ask, accept and receive £ran one 
Marie Mason, the sum of Six Hundred ($600.00) ~llars, 
United States Currency, in consideration for which the 
said First Lieutenant Philip R. Weintraub promised to ob
tain for the said Corporal Jolm F. Roberts a lenient sen
tence from the court. 

_He pleaded not guilty to, and was found guilty or, all Charges and 
Specifications. No evidence was introduced of any previous convictions. 
He was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be con.fined at hard labor, at 
such place as the reviewing authority might direct, for six years. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article o.t War 48. · 

3. On 10 January 1946, by paragraph 30, Special Ol"ders No.:a, 
Headquarters, Second Service Command, accused was appointed Assistant 
D9.tense Counsel of a General· Court-Martial which was to convene at 
Fort Jay, New York (R. 24,; Pros. Ex. l). ill unarraigned cases were., 
by the terms of this order, 'Withdrawn from the Trial Judge Advocate 
of the General Court-Martial appointed by paragraph 25, Special Or
ders No. 292, same Headquarters, :22 October 1945, and assigned for 
trial to the court it constituted. ..lt this tim there was pending a 
desertion charge against Corporal Jolm F. Roberts which on 3 January
1946 had been referred to the Tr.Lal Judge Advocate of tb, · court ap
pointed by paragraph 25, Sped.al Orders No. 292. 

On 14 or 15 January 1946, accused visited the home of :Miss 
Marie Mason who described Corporal Roberts as her "boy friend• (R. 285, 
286). Accused introduced himself as "lawyer tor Johney' Roberts• and 
told Miss Mason that Roberts claimed to have $1400 in tm bank and 
that he, accused, "had to see• about it. He told her he wanted her 
to be a wl.tness in Roberts" case and a.rt.er ·the:, discussed her proposed 
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testimony he left, promising to return before the trial (R. 286, 287). 

He called again on 17 January and talked about the trial, 
stating that a sentence of .fifteen to twenty years was usual in the 
case of wartime desertion. Miss Mason began to cry and asked him 
i! anything could be dona. Accused said that ha npre.f'e~red getting 
a c1 vilian lawyer" because •it would help" (R. 289). When she agreed 
to this he stated that it would cost $250 for the lawyer's fee and 
that •Altogether, the case would come around a Thousand Dollars." 
She replied that she had only $600 in the house and they reached an 
understanding that she was to pay $600 then and $50 at the time o! 
the trial. Accordingly, she gave him $600. He stated that he would 
11see that Johnny got a light sentence, five years the most" and that 
$250 was to be paid to the civilian lawyer and $400 was to be used 
"where it was good" (R. 290, 291). In the event that Roberts was tried 
for desertion accused was to retum the money (R. 302). Miss Mason 
asked him tor a receipt but he refused to give her one, stating that 
she would "have to have confidence in himlt (R. 292). 

on the day of the trial Miss Mason talked w1 th accused out
s.de the courtroom and asked him if' he had told Roberts •about the money.• 
Accused said that he had not but when she suggested that he should,he 
called Roberts over and, pointing to an 11old man" who was s1 tting in 
the waiting room, in.formed him that he was an attorney 'Who had been 
engaged by Miss Mason (R. 292, 293). Neither she nor Roberts talked 
to this man and he was not present in the court room until the court 
opened to announce the sentence imposed on accused (R. 293, 294). At 
the conclusion of the trial accused asked Miss Mason for "the rest ot 
the moneyt' stating that it was to pay the lawyer his fee. Thereupon 
she gave him $50 although indicating dissatisfaction with the result 
of the trial. The man to whom accused referred as Roberts' lawyer was 
present (R. 294, 295). 

At the beginning of the .following week accused telephoned 
:Miss Mason and told her that for $200 "this man" could help Roberts. 
When she replied that she could not pay $200 he suggested that she 
might be able to aff'ord $100, a suggestion which she refused to 
conside~ (R. 295, 296). . 

on cross-examination W.ss Mason admitted that she had 

testified falsely at Roberts• trial but claimed that she had been 

"coached" by accused to do so (R. 322-3,43). 


On 14 February 1946 by paragraph 20, Special Orders No. 38, 

Headquarters, Second Service Command, accused was relieved as Assistant 

Defense· Counsel and appointed Trial Judge Advocate of the General 

Court-Martial constituted by paragraph .30, Special Orders No. 8 (R. 24,; 

Pros. Ex. l-A). On 20 February 1946 there was referred to accused tor 

trial a charge of desertion against one Private Mark Green (R. 2SJ Pros. 

Ex. 2). Green was a patient at the Regional Hospital, Fort Jay, New 
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York, where he was visited by accused and servdd 'With the charge sheet 
. on 22 February 19,46 (R. 2S, 27J Fros. Ex. 2). Accused in!'ormed Green 
that he was the prosecutor in his case and read him the 58th Article 
of War. He then suggested that they go over to the corner and talk. 
Green told him that he wa& contemplating engaging Lieutenant Cohen 
as his assistant defense counsel. Accused advised against this be

. cause ot Lieutenant Cohen's unpopularity. He then remarked, "I'd 
like to help ;you out. 11 Green thanked him and suggested that he examine 
his statement which he claimed he could substantiate. Accused left to 
procure this statement saying, 11Mark, I will have to stick my neclc out 
tor you, and I will see what I can do for youn (R. 28, 2=;). He re
turned in about one-halt hour and told Green that the statement was 
insufficient and that Green should writA out a complete statement. Ac
cused then gave Green a piece of paper and requested him to get •those 
certificates" (R. 29). This paper contained in substance the following 
notatiohsa (1) doctors who treated wife and child - with date of treat
ment; (2) doctors who treated accused before and after induction with . 
dates; (3) dates confined at various Army' hospitals; (4) dates and 
places where application was made to Red Cross for relief or aidJ (S) 
names of doctors who treated wi.fe and child during accused's absence; 
(6) death certificate ot mother (R. 31; Pros. Ex. 3). He told Green 

that this information would help to build up a substantial case tor 

Green. He contemplated haVing Green undergo another ph;ysical examina

tion and would also try to get a• Major Schonfield to give him a 

psychiatric examf.nation. If the ph;ysical exam;tnation showe.d that Green 

was peysically unfit to stand trial and the mental examination revealed 

he was unbalanced then accused would try to get him a "blue-211 di.s

charge on the grounds that he was "mentally or ph;ysically incapable• 

(R. 31, 32). In the event that they were .forced to go io trial ac

cused stated that he would tell the court that all Green's statements 

were supported by certificates, and that he would recommend clemency 

(R. 32). Accused repeatedly- stated that he was "sticking 'fIJ3' neck out 

tor you. tt When Green asked what he meant by that accused countered 

by asking him where he lived. Green gave him his address and tele

phone number. Accused replied: 


•Mark I will be coming up to your house to read the 

charges to your wi!e, with papers and all, and among the 

papers there will be an envelope., and while I ·am there I 

will go away to the bathroom, and when I return I expect 

a substantial sum ot money to be in there. 11 


The money was to be paid in three installments, $S00 initially, $500 
before trial, and $S00 when Green reached 11Greenhaven, 11 the latter to 
insure accused's appearance before a clemency board (R~ 33). On the 
other hand if Green did not stand trial but received a "blue-211 di.s
charge _accused was to get the same sum Green promised 11a certain Judge 
Goldstein.• '!hen Green asked how much that was aeoused replied, 11 $S,00011 

(R. 33, 34)• He added that although Judge Goldstein could not help 
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Green he, accused, was in a position to do so (R. 35). Green told him 

that he "WOuld consider the matter and accused departed leaving a slip 

0£ paper l'd.th his name, unit and telephone extension written thereon 

in his own handwriting (R. 3?, 38; Pros. Ex. 4). Green v.as admonished, 

however, that it he was questioned 'When he tried to call accused that 

be was to say that he wanted to submit evidence in connection with his 

trial (R. 34) • 


Accused visited Green again on Sunday, 24 February. He asked 
Green 1£ he had considered the matter and the latter stated that he ex
pected his sister to come from Boston and he also expected to see his 
wife (R. 35). By "his wife" he meant Miss Chelly Kurland withlhom he 
bad been living for a number of years. Green had been ceremonially 
married to a woman who was still living and from whom he had not been 
divorced at the time of the trial (R. 42, 43, 59). When he told ac
cused that his sister would be unable to see him because he was a 
prisoner., accused procured him a pass signed by a Captain Emerson 
permitting Green's sister to visit him on the following Tuesday (R. 35). 
Accused then made an appointment to see Green• s wife and sister at the 
latter's home (R. 36). 

On Monday, 25 February, accused called on Green again and re
quested information as to how he could communicate with the latter's 
legal vd.fe (R. 53). • 

The nerl meeting between the two was on Wednesday., 27 February, 
about 1300 hours. Accused asked Green to go into a nearby office and 
had him sign a paper authorizing the former to examine his draft board 
records. He then told Green that he was going to visit Green's home 
that evening but the latter replied that his sister would not be there 
•and I am not ready for you ne:i. ther. n When accused asked him what he 
meant b,- that Green replied that all that he wanted was a fair trial. 
Accused again stated that "he was sticking his neck out" and that he 
had spent $70 entertaining people in connection with the case (R. 40-42). 
He told Green that he, Green, was facing a sentence of from fifteen to · 
twenty years at hard labor and demanded an explanation of the cancellation 
of the appointment with Green's sister. Green then admitted that his 
sister was at his home but said that she had no money and asked accused 
if he would take a check. Accused said, "You know damn well that I can•t 
take a check" and urged Green to make arrangements for her to cash it. 
Green suggested that accused go to Boston at his, Green's expense, but 
accused said he did not have tim (R. 43, 44). Accused then remarked 
that he was "involving himself" and that •1 don't want this to become 
another 'Mitchel Field affair. rn He became angry, walked aray, returned 
a few minutes later, am gave Green "that paper• back., saying, "Here, 
I am through with you• (R. 44, 45). .A.bout fifteen or twenty minutes 
later he telephoned Green and· told him that he was appointing Captain 
Bailey to defend him and "that I s all there is to it• (R. 45). 

About 1500 hours the same day Miss Chel.ly Kurland received 

6 



(323) 

a telephone call from accused who told her he was prosecuting "her 
husband" and that he would have to ng1ve him all I have.n Pursuant 
to Miss Kurland 1s suggestion accused called on her at about 1800 hours 
that evening (R. 116). He told her that Green bad deserted because he 
knew his outfit was going overseas, that he could present very dam.aging 
evidence against him in the fo:nn of testimony ot his legal wife, W.ss 
Kurland herself, and agents of the Federal Bureau ot Investigation, 
and that he could 11send him upn for fl.fteen or twenty years bard labor 
(R. ll6, ll?, 176). He said that he had entertained sane ~ople at a 
night club with a view to acquainting them with Green's case at a cost 
of$'70 and that •you people don't ~ct me to work for nothing" (R~ 117). 
When Miss Kurland indicated that she had nothing to give him, accll-Bed 
asked her when he could expect an answer. She replied she would have. 
to communicate with Green's .taml.ly and they made arrangements !or him. 
to telephone her about eight o'clock that night (R. 119). After he 
left, Mtss Kurland tale phoned Green at the hospital (R. 119). As a 
result of the conversation he had with her Green talked about accused 
ldth a Colonel Fritch and Colonel Bisbee (R. 112, 113). He was sub
sequently visited by a Lieutenant Cohen and, following his advice, 
called Miss Kurland and talked lfith her about accused (R. so, Sl, 112, 
ll.3). About eight o'clock the same night accused telephoned Miss 
Kurland who told him that she would have the money tor him on Saturdq 
night and that he could get it anytime after seven o•clock (R. 121, 122). 

On Fridq morning, l March, as the result o.t a telephone call 
she received from Lieutenant Cohen, :Miss Kurland went to the Federal 
Building. At the time she had in her possession fifty $10 bills. The 
serial numbers of these bills were listed (R. 12.3, l.2S). The sam day 
accused telephoned Green and told ~ •r am handling your papers tor 
trial." Green then informed him that be could come to his house on 
Saturday evening (R. 92). 

Late Saturday afternoon Captain Arthur K. Peters, ExecutiTe 
Officer of. the Security and Investigations Branch, Second Service Com
mand, Staff Sergeant Allen E. May, and Sergeant Kenneth T. Birch in
stalled a microphone in the dining room o:t the Green home, connected 
it ldth a recording device located in the bedroom,' and await.ed accused's 
appearance (R. 131, 204, 230, 232, 233). Shortly' after seT8Il o•clock 
he arrived. He told Miss Kurland that he had communicated 1d. th the 
hospitals where Green allegedly had been treated; that he had notl.fied 
the attorney tor Green's wife 11to produce her or else he would have the 
FBI atter her;"and that Miss Kurland should pose as. Green's legal ld.te. 
He represented that the most Green would receive as punishment was a 
dishonorable dischal"ge and six months coni"J.nement and 11i:t be sticks tQ . 
me• be would get a Presidential pardon within a year or two (R. 132-134). 
After some t'llrther conversation accused arose and started to put on his 
coat while he looked at a bookcase. He le!t a brown envelope ~Ilg on 
the table and lt!.88 Kurland took the mone7 which she had in a white en
velope and spread it out on the table saying, "Well, here's the money-.• 
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Accused turned around quickly and id.th a gesture said •oh, put it 
inside, n and turn1:1d back to looking at the bookcase. Miss Kurland 
replied, "Well I thought you would want to count it" or "see what 
you are getting." Accused just motioned with his hand, whereupon 
she put the money back ·in the white envelope and then placed. it in 
his brown envelope. Accused then picked up his gloves and the brown 
envelope and departed (R. 131, 135, 2'79). Sergeant May, who was 
listening to the conversation with earphones testified, as follows: 

"A At about the point that this statement occurred, 
there was a pause of a few seconds when it was very quiet. 
This pause was ended w1th quite a loud knoclcing or rapping 
noise, after which Miss Kurland said, 1I have got something 
for you., 1 or, 1I have got what you came for, 1 or words to 
that effect, .'Ixm' t you want to count it?' I am quite sure 
of the latter part of' that sentence, 1 D:>n1 t you want to 
count it?• 

Q Di.d you hear any reply to that? 

A I think before there was a reply she also added, 
•r:on•t you want to see what you1re getting?' At which ti.me 
Lieutenant., or this person we identified as Lieutenant 
Weintraub ·said, 1Don•t say anything. Don't say anything.•• 
(R. 7/8, 279) • 

.A.s soon as he lef't the apartment accused was &pJl" ehended by 
Captain William J. Huber, who was soon joined b;y Captain Peters. The 
former asked accused for his A..G.O. card and while he was searching 
for it he handed the brown envelope to Captain Peters. The latter 
opened it and took out the white envelope which contained fifty $10 
bills. Accused then remarked "She must have put it in there while 
my back was illrned. They are trying to frame me" and added that he 
had suspected that there might be a bribe offered and that this was 
the night it might be offered (R. 202, 220, 222). Captain Huber, 
tendered him a receipt for the money but he refused to sign it (R. 222). 
Accused was then taken to Fort Jay (R. 225). 

It was stipulated by and between the defense, the prosecution., 
and the accused that thl, serial numbers of' the bills which were listed 
in the Federal Building coincided with 1jhe serial nwnbers of the bills 
Miss Kurland put in a white envelope and placed in accused's brown 
envelope (H.. 137, 139). This same money was taken !rom accused on 
his apprehension and introduced into evidence (R. 128, 139, 225; Pros. 
Ex. 5). The brown envelope taken from accused was also introduced into 
evidence (R. 199, 220; Pros. Ex. 6). This envelope contained a C'JJPY ot· 
a sworn statement 0£ Green; a copy o! a letter to the Commanding Officer 
of Fort Slocum, dated 2. March 1946, requesting a copy of Green's hospital 
record and containing the typed signature o! accused; a substantially. 
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identical letter addressed to the Commanding Officer, Military Police 
Detachment, Chicago, Illinois; an authorization permitting ·accused to 
review Green's file at Local Board 215, Brooklyn, New York, dated Z'/ 
February 1946 and containing the typed signature of Green; a pad of 
paper containing notes relative to Green• s case; and a statement in the 
.first person, apparently written by- Green, dealing chiefly with the 
illness ot the writer when he was in the Army (Pros. Ex.6). 

Sometime between the .3rd and .5th of March accused made an 

appointment by- telephone "Id.th Miss Mason to meet him on Governors Island . 

(R. 298, 299). She met him there and he asked her lVbather, .if questioned, 
she would say that she had given him money. She refused to commit herself 
one wrq or the other. He .finally promised to tey- to repay her (R. 301-304). 
The next day he·telephoned her but she still remained non-committal (R. 306). 
There were several telephone calls to the same effect until about the 
middle of March when she again, at bis instance, met him on Governors 
Island (R• .307, 308). This time there were the same solicitations not 
to disclose a.eything and the same representations of inability- to return 
the money (R. 30$-310). On Friday, 29 March, she saw him again, pursuant 
to his request. · At first he offered to re,PaiY her by check in three in
stallments but she re.fused, insisting on cash. Finally, on her agreement 
to "see nobody" he gave her $.50 with a promise to pay the rest later 
(R.315, 316). He tried unsuccessfully to get her to write a letter 
stating that the money he had given her was non business" and that he 
had defended Roberts 11legally and taithi'ully" (R. 318). Two of the 
meetings between accused and Miss Mason were witnessed by Sta££ Sergeant 
Thomas F. Bivens, one at the end of February and the other in the middle 
of March (R. 356, 3.57). · 

4. Evidence for the defense: It was stipulated by and between the 
prosecution, defense, am accused that eleven named persons, relatives 
of enlisted man who were charged with offenses before a general court
martial sitting at Fort Jay, Governors Island,· New York, would testify, 
if called as 111.tnesses, that accused did not solicit, nor did they of
fer to pay him., any money in coMection 'W1th the· defense of their relatives 
(R. 369). .. 

In addition, it was stipulated by and between the prosecution, 
defense, and accused that fourteen general prisoners (among ldlom was one 
John F. Roberts) would, if called as 111. tnesses, testify that accused 
'Who acted as their defense counsel did not solicit nor demnd, nor did 
they pay: or promise to pq, an::, money £or his services as such (R. 371). 

It was further stipulated by and between the prosecution, de
fense, and accused that fifteen enlisted men lfOuld testify, if' called as· 
witnesses, that they were then facing trial before a general court-martial 
sitting at Fort Jay., Governors Island; that accused bad been the Trial 
Judge Advocate of the court; that he did not solicit, d81118rxi, or receive 
~ money .from them, nor did they pay or promise to pay him any money or 
thing of value !'or an::, services to be rendered in their favor as Trial 
Judge Advocate (R• .372). 

9 
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Joseph Goldstein, an attorney, testified that Green e~aged 
him in connection with his (Green's} plan to surrender to. tm military 
authorities and that acting tor Green he filed a petition for a writ 
of habeas corpus in the Federal Dlstrict Court tor the Southern Di.strict 
of New York. On cross-examination he denied knowing accused at that 
time or having mentioned his name to Green (R. 245, 249, 250}. He denied 
asking Lieutenant Cohen on a visit to Governors Island for assistance in 
locating accused and ha denied of'f'ering L1.eutenant Cohen a sum of' money 
if' he would attempt to get Green to retain him, Goldstein, as his at 
torney (R. 257,258}. 

Accused, after an explanation ot his rights, elected to be 
sworn and testify (R. 373}. He stated that he was 38 years 10 months 
ot age, a member of the Bar of the State of New York, and that he had 
bean inducted into the Army on 15 .May 1943. He came to Fort Jay, New 
York, on 11 August 1945 and represented some forty accused before courts
martial (R. 374). He received the charges against Green on 22 February 
1946 and served them on him at the hospital that afternoon. When Green 
requested information he told him who was his defense counsel but he 
agreed "in accordance with the policy we had established• to investi 
gate his statement and the fact that he had been inducted when he was 
38 years of age. At Green's request he procured written authorization 
:for the latter's sister to see him in the hospital and also gave him · 
a piece of paper with the .Def'ense Counsel's name am telephone ex~ 
tension and his own name and telephone extension wr1tten thereon. On 
Green's representation that he was suf'!ering trom bilateral hernia he 
agreed to check the medical records when they :were aftilable (R. 375
379}. · 

In response to a telephone call trom Green he visited him 
again on .Mon~ 25 February. F.l.rst, however, he learned by telephoning 
Green's draft board that Green had been inducted as he approached his 
38th birth~ when the board discovered that he had not been supporting 
his wif'e. When he saw Green he wrote down a list of items tor Green to 
investigate telling him that i.t he .f'ound anything untrue he was going to 
use it against him. He also asked and received some inf'ormation about 
Green's wife so he could investigate his stor,r about his induction. Green 
told him that Miss Kurland could get certificates showing the medical 
treatment he had received and he asked accused to see her, gl.ving him 
her address and telephone number (R. 379-383). 

On Wednes~, 'Z'/ February, he called l4iss Kurland and on being 
informed that she had certain certificates agreed to call on her that 
evening. He then visited accused and told hi.Ill that he did not believe 
his story about his induction and that the medical records indicated 
that he did not have a hernia, nor that he was ever treated tor one. 
Green said "I am a business man. I like to do business. * * * If' it 
can be worked out tor me to get a physical discharge, I will pay you 
$2500. * * * 1G' sister came in f'rom Boston. She's got a Thousand , I 
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Dollars. She'll pay it to you i.f you want to drop the case." Accused 
became angry, returned to him an authorization to inspect the recorda ot 
the draft board and le.ft saying, "I don't want any part ot you, am 
don't you call me again. n He denied telephoning · Green fifteen minutes 
later and telling him that he had assigned Captain Bailey to defend him 
(R• .38.3, .387-389). . , . 

. 

Accused went to Miss Kurland' a apartment that evening. She did 

not have arr:, certificates but he consented to talk with her when she asked 
him. He told her that Green was charged with desertion and that he was 
.faced w1 th a severe sentence but that the court might consider his age 
it he were telling the truth, which he doubted (R. .391). . 

The next day he telephoned Green and told him that he would be 
tried as soon as the doctors would say he was ready to stand trial. Green 
replied, •r:on•t do something you'll be sorry .for.n The same day or the 
next dq he received a telephone message .from Miss Kurland asking him 
to call her Saturday, 2 March (R• .392). That morning he telephoned 
Green and the latter assured him that Miss Kurland had obtained the 
medical certificates. .About 5 iOO p.m. he telephoned lti.ss Kurland and 
received th! same assurance, although she requested him not to come to 
her apartment_ until after dark (R. 39.3,_ .398). 

Accordingly, he called on Miss Kurland at about ?sOO p.m., 
carrying wi,th him the brown envelope which is Prosecution•s Exhibit 6. 
He again discwered that she did not have any certificates but acceded to 
her request to talk about the case. Miss Kurland' s mother was present at 
the conversation. The .former asked accused why Green 110uld be punished 
so severefy. He replied that Green was charged with a serious offense 
and that in his mcperience the courts so regarded it. He added, hoirever, 
when she began to cry, that consideration might be given his age am stated 
that 11' he uncovered nothing to refute Green's statement he would,ao in
form the court. He then arose to go and as he was putting on his hat and 
coat· he turned around and noticed some Hebraic books on shelves (R. 394-400). 

"At that ti.me I was looking at those. I turned - it 

didn't take more than a tew seconds, I judge no more than ten 

or fifteen seconds, I heard her make some rem.ark to me to the 

effect that, 1Dl.d you sq anything?' or, 1.A.re you counting 

them?• · 


/ 

"I said, •r didn't sa:y aeything. I aa just looking at 

them~ r With that, I turned around. If' I ma:y. demonstrate,

sir, m:1 .folder was ~ng on the table, m:1 pad was here, I 

had already tucked in m:f letters atter speaking with her, 

I turned about, said, 'I'll put this in there, 1 or 'I'll 

put this away,• picked up 1111' folder, etuck it under 1llY 

arm., and started to put m:f gloves on, then walked to the 

doorway.n (R. 400). 


ll 
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He specifically denied the allegations ot Speci!ications l and 2 ot 

Charge I and Speci!ications land 2 of Charge II (R. 401,402). 


With respect to the Roberts incident, accused testified that 
he was assigned to defend Roberts and, at his instance., nsi t.ed Miss 
Mason on 15 January for the purpose ot locating witnesses to testify 
!or Roberts. He specit.i.cally denied suborning her to commit perjury. 
He denied that at the trial he bad pointed out a civilian lawyer he · 
bad engaged but admitted that there was a civilian present. in the court 
room !or whom., at the latter's request, he had obtained permission from 
the President ot the Court to attend the trial (R. 403-407). At the 
conclusion of the trial he talked nth Miss llason and she asked him. 
to telephone her sometime (R. 408). Accordingly, between the 23rd and 
25th or January he escorted her to a •bar and grill. 11 When he apologized 
for not taking her to a better pl.ace, stating that the Christmas and 
N81' Year holidays had lett him in debt, she told him she could probabli 
arrange a loan !or him. She first suggested that he borl'Oll' $200 and 
pay $250 in return, but when he objected they agreed that he should get 
$185 and pay back $200 in monthly installments. Accordingly, on the 29th 
or .'.30th of January he received $185 from her and gave in return a check 
for $200 (R. 409-411). The check was dated .'.31 January 1946 made payable 

. 	to ny. Kason" in the sum indicated and contained the notation "Not tor · 
deposit - Evidence o! loan in sum of $200.00 plus six per cent payable 
monthly., to commence March 10th., 1946 and monthly thereatter• (R•. 4llJ 
De!. Ex. B). The !ollowi.ng week he and Ui.ss Mason had another social 
engagement during the course of whl.ch she suggested that he ought to 
give her four checks instead of one because she might have some dif
ficulty with a $200 check in the event he was transferred. He gave 
her .tour checks in the sum of $51 each - •she reminded me ot the in
terest• - apparently dated the loth ot four successive months and 
numbered one through tour. One ot these checks, number one, dated 
10 :March 1946., payable to M. Mason in the 811111 indicated was introduced 
into evidence (R. 4ll-4l3J Det. Ex. C). The check bore an odor.of 
per.fume (R. 413) • . · "

On 12 March. at bis request he met her on Governors Island and 
paid her $51 {R. 4l5). He specificall.7 denied the allegations ot the 
Specifications ot .Additional Charge I am Additional Charge n. 

On cross-examination he admitted that he had practiced law 
since 19.'.31 and that five per cent ot bis practice was concerned with 
criminal cases (R. 41?). On the occasion o! bi.a first visit to Green 
on 22 February he did not warn him of his rights under Article o! War 
24 (R. 422). On that date he gave Green a list of items to check 
(Pros. Ex. 3) and also his name., unit, and telephone number (Pros. Ex. 4) 
although be claimed that it also contained similar information about de
.tense counsel but that that had been torn ott (R. 419, 420). He never 
reported Green's· attempt to bribe him to anyone (R. 475). He visited 
Miss Kurland after he bad told Green that he was "through with him• be
cause he was trying to get material to refute his statements. Green•• 
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suggestion not to tell Miss Kurland that he faced a sentence of trom 
·ten to twenty years was not followed b7 him although he did •tone it 
down• when she began to cry. It never occurred to him that Miss Kurland 
c~uld mail the 11 ce~fica_tes 11 to him (R. 424-427). 

With respect to the loan from Miss Mason he told her that he 
was indebted to some or· his brother officers - •a gentlemen's agreement• 
although he conceded that they were not pressing him tor repayment at the 
tim. He merely wanted to "consolidate• his debts (R. 464, 465)~ She 
returned the $200 check to him when he gave her the four $51 checks and 
returned the first of these on 12 March when he paid her $51. Between 
12 March and ';!) March he saw Miss Mason twice for the purpose of re
questin. her to be a witness for him, a request which she denied because 
•it is going to hurt Johnny's case• (R. 471,472). · 

;. Evidence for the prosecution in rebuttal: It was stipulated 

b7 and between the defense, the prosecution, and the accused that it 

Miss Karie Mason were recalled as a witness she 110uld testify that she 

never went out lfith accused socially and never lent him money (R. 489). 


First Lieutenant Abra.ham Cohen testified that he met •Judge" 
Joseph Goldstein at Fort Jay on 18 January 1946 and that at the latter's 
request he attempted to communicate with accused, failing which he gave 
Mr. Goldstein acc~ed' s name, organization, and telephone number. l'he 
next day the witness was approached by Mr. Goldstein who offered him 
some money i.f' he crould persuade Green to increase the fee he was to 
pay him (R. 491-493). 

' l'he entire conversation at Miss Kurland' s apartment on the 
evening of 2 March was recorded and the records were introduced into 
evidence and played before the court although a large portion of them 
were apparently inaudible (R. 2.30, 479; Pros. Ex. 8-A., 8-B, 8-C). 

- . . 

6. The Specifications of Additional Charge I and Additional Charge 
n. It is here alleged that on 17 January 1946 accused as the regularly 
appointed Assistant Defense Counsel of a General Court-Martial directed 
to meet at Fort Jay, New York, wrongfully, dishonorably, and to the dis
credit or the service asked, accepted, and received $69() fran l!l.ss Marie 
Mason, in consideration for which he promised to obtain for one Corporal 
John F. Roberts, whom he had been assigned to defend against a charge of 
desertion, a lenient sentence, in 'Violation of Article of War 95 (Ad
ditional Charge II) and in violation of Article of War 96 (Additional 
Charge I). 

Tllo questions are presented by this aspect ot the case, one o·r 
fact and one of law. First; whether accused asked and received the 
money, as alleged. Secondly, whether, if he did, his conduct violated 
either or both Articles of War 95 and 96. We turn our attention to the 
question ot fact first. 
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It is undisputed that accused was the regularly appointed 
Assistant Defense Counsel and, as such, was assigned to defend one 
-Corporal John F. Roberts ,rho faced a charge of desertion. As counsel 
tor Roberts accused called on Miss Marie Mason, Roberta• girl friend. 
An unknown civilian was present at Roberts' trial lnd accused sought 
and obtained permission :tor him to sit in the court room and hear the 
proceedings. There were financial dealings between Miss Mason and ac
cused. By prearrangement he met her several times after Roberts' trial 
and on one occasion paid her, according to her, $50 and, accQrding to 
him., $51. 

The evidence from that point on is in con!'lict, however. Ac
cused contends that after the trial he borrowed $185 from Miss Mason 
'Iii.th an agreement to pa;y her $204 in return, of which $51 bad already 
been paid at the time o! the trial. The prosecution contends that ac
cused asked Miss Mason for $650 before the trial, representing that 
$250 was to be used to engage a civilian law;yer and $400 was to be 
distributed "1'here it was good," the net result being that Roberts 
1V0uld receive a lenient sentence. 

Since this case is before us under Article of War 48 we have 
the power, in resolving these oon!licting contentions., to weigh the e'Vi
dence and judge of the credib1licy of witnesses, although the findings 
of the court which saw and heard the witnesses are entitled to con
siderable 'W8ight. CM 243466., Calder. 27 BR 365, 382; CM 302846, Dayton. 
That court by its findings of guilty accepted Miss Mason•s version of 
the transaction between her and accused and we are not inclined to 
disturb their conclusions. 

. The basic weakness of accused• s contention is that he could 
assign no reason why M1.ss Mason who, according to him, was on amicable 
terms with him and who bad social as well as business relations with him., 
should deliberately invent a tale that accused suborned her to commit 
perjury, solicited $250 as a tee for an imaginary civilian lawyer., and 
$400 !or graft to insure Roberts a lenient sentence. These were serious 
allegations, not lightly to be made even by the most irresponsible people., 
and accused's failure to account for a motive on Mi.ss Mason• s part to 
make them if' they were not true goes far to discredit his story an:i 
support hers. 

· There are other circumstaooes which lead us to conclude that 
accused's testimony is implausible. The necessity for borrowing money 
from M:l.sa Mason is not at, all apparent. While accused testified that 
he was indebted to his brother officers he admitted that they were not 
pressing him !or payment. Moreover, it is dit.ficult to see why accused 
should, a day or two bef'ore the time when he would nomally be paid., 
contract a usurious loan with a relatively casual acquaintance as a 
substitute tor his debts to his brother officers who were not pressing 
him for payment and who treated such obligations as "gentlemen• s agree
ments.• We .find accused's explanations o! his admitted association 
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and financial dealings with Miss Mason unconn.ncing~ 

on the other hand., her testimoey-., despite the !act that she 
was an admitted perjurer and an accomplice in wbat she must have 
realized was a corrupt practice., is on the wb:>le persuasive, Indeed., 
the very !act that she committed perjury at Roberts' trial tends to 
establish accused's guilt, At accused's instance she testil'ied tor 
Roberts and he visited her tld.ce at her home to discuss her testimoey.· 
It is dif'ficult to believe that he did not know she was committing per
jury when she testified as she did. It is equal:cy' difficult to believe 
that he permitted., if' not encouraged., her so to testify !or any other 
reason than that he wanted to earn, so to speak., the $600 he had al
ready received. In a:idition., there was present at the trial an unknown 
civilian., as testified to by her, with whom accused bad some conversa
tions and f'or whom he obtained permission from the President o.t' the 
court to attend the proceedings, This tends to corroborate her 
testimony that accused pointed out a civilian as the lawyer he had 
engaged but who did not participate., openly at least., in Robert's 
defense. 

The ·Manual states that., "A conviction may be based on the. 
uncorroborated testimoey of an accomplice., but such testimoey is o! 
doubt.f'ul integrity and is to be· considered '11.th great caution• (par. 
124b :t.CM., 1928) • 

.. 
Miss Mason is of course an accomplice to the corrupt transaction 

tor which accused was tried. Her testimony as to the nature o.t' the 
financial transaction between her and accused am the amount involved is 
uncorroborated and that is., o! course, the heart of the prosecution's 
case. She was subjected, however., to a long and able crose-examination 
by competent counsel. The court was afforded every opportunity to . 
judge o.t' her credence and doubtless, in so judging., took into considera
tion her position as an acccmplice, The Board of Review gi:vi.ng due weight 
to the quoted admonition of the Manual cannot say that the court erred in 
believing her. 

We conclude ai'ter examining the entire test:l.m.O!J1' on this 
aspect of the case that accused., being a regularly' appointed Assistant 
Lef'ense Counsel o:t a General Court-Y.artial to 11hi.ch had been referred 
a desertion charge against one Corporal John F. Roberts., did, on 17 
January 1946, ask and receiTe $600 .trom JtiH Yarie Mason -in consideration 
:tor which he promised to obtain a lenient sentence !or Roberts am the 
question that now must be answered is whether such· concllct violates 
either Article o! -War 9S or 96., or both. 

Accused in acting as Assistant Lef'ense Counsel was· unlike a 
private attorney in that he was· carrying out the orders of superior 
mi.1it81'7 autlx>rity. His duty with respect to tnat order, as 'With an;r 
lawful order., was to execute .it as !aith:flllly and ef.f'.l.cient]Jr' as he 
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could. More specifically it was to "guard the interests of the accused 
by all honorable am legitimate means known to the law" and to repre
sent him "with undi.vided fidelity." MCM., 1928., pars. 43!?,, ~ and 45!?.• 
This includes not only defending the case on the merits but also pre
senting matters in extenuation (!g. par. 45]2) and a plea for_ clemency 
if reasons exist for its exercise (id. par. 81). This duty was to be 
perfonned not for his own private advantage, financial or otherwise, 
but simply because he was an officer of the United States Army. 

That is the standard he was required and., in our opinion., 
failed to meet. On the promise of getting Roberts a lenient sentence 
he solicited and received $650. The militar:, duty which he was re
quired to perform was turned by him into an occasion of personal pro
fit. His conduct was in every way comparable to that of a medical 
officer of the Arury llho oonditioned his treatment of a soldier on the 
p~ent of a fee., and just as reprehensible. The fairness and efficiency 
of the court-martial system is dependant to a large extent on the com
petency and integrity- of the oounsel appointed to defend persons ac- . 
cused of violations of the Articles of War. While the latter have the 
right to retain military or civilian counsel {par. 45, MCM, 1928) 1 in 
the great majority- of cases tbt counsel appointed by the convening 
authority is tbt counsel whose services are utilized. Nothing could 
dissipate confidence in the impartiality- ot the system more than a 
belief aJU>ng accused that the vigor of their defense ns proportionate 
to the amount of money they- could pay their counsel. · 

Moreover, as defense counsel, accused could not by an;r upright 
means exercise any real control over the aemenca to be imposed. on an 
accused•. That was in control of the court and the rev1ew1.ng autb:>rity. 
In accepting money in exchange for what was almost a guarantee ot a 
lenient sentence, accused was taking a shamef'ul advantage of the pre
dicament in which these people .found themselvu. We have no hesitanc7 
in saying that not only did he by his actions bring discredit upon the 
military service but that he also dishonored and disgraced himself to 
an extent that demonstrates that he is "morally umrorthy' to remain 
a menber of tbt honorable profession of arms (Winthrop)." Par. 151, 
MCM, 1928. The record is legally sufficient to sustain the findings 
of guilty of the Specification of Additional Charge I, the Specifl.cation 
ot .lckiitional Charge II, and Additional ,Charge I and Additional Charge II. 

7. Specifications l and 2 of Charge I and Specifications l a.rd 2 
ot Charge II. These Specifications contain the common allegation that 
accu.sed .was the Trial Judge Advocate of a General Court4lart1al to which 
bad been referred tor trial a desertion charge brought against Private 
Mark Green. Specification -l of Charge I alleges that accused on 22 f 
February 1946 wrongfully I unlawfully and feloniously asked Green for 
$1500 with. the intent.ion o:t having his actions as Trial Judge Advocate 
intluenced in fawr of Green by making recommendations £or clemency. 
Specification 2 ot Charge I alleges that accused on 2 March 1946 

16 


http:rev1ew1.ng


.(333) 


· wrongfully I unlawfully", and feloniously"1 asked,· accepted, and recaived 
from Chelly" Kurland $500 with intent to have his actions as Trial Judge 

· Advocate influenced in favor ot Green by 11'1.thholding evidence detri 
mental to him and making recommendations for clE1Dency on his behalf. • 
Both ot these Specifications are laid under Article ot War 96. Of 
the remaining ·two Specifications1 both laid under Article ot War 95 1 
Specification 1 alleges that on 22 February 1946 accused wrongtul.ly 
and dishonorably solicited from Green tha sum ot $1500 upon the re
presentation that he would u.se his official position and influence as 
Trial Judge Advocate as a means of obtaining clemency for Green, and 
Specification 2 alleges that on 2 March 1946 he wrongfully and dis
honorably solicited and obtained trom Chelly" Kurland $500 in return 

1br a promise that he would use his o!fl.cial position and ini'luence 
as Trial Judge Advocate to obtain clemency for Green. 

No serious question is involved as to whether the acts charged, 
if committed, constitute violations o! both Articles or War 95 and 96. 
The allegations o! Sped.ilcations l am 2 of Charge I state a violation 
of 18 u.s.c., see. 207 and, accordingly" or Article ot War 96. CM: 2353821 
Singletarz, 21 BR 389; CM 2539001 Kent. 35 BR 1.31; CM 267967, Wright.
44 BR 183. That statute providesz · 

• "Whoever, being an officer ot the United States, or 
a person acting for or on behalf ot the United States, 1n 
any official capacity, under or by virtue o! the authority 
of any department or office of the Governnent thereof; or 
whoever1 being an officer or person acting for or on behalt 

/

of either House of Congress,· or ot ~ committee of either 
House, or of both Houses thereo!1 shall as1', accept1 or re
ceive any money, or any contract, promise, undertaking, 
obligation, gratuity1· or security tor the p81]nent of money1 
or tor the delive17 or conveyance or aeything of value1 
11'1.th intent to have his decision or action on an;y question1 
matter, cause, or proceeding which may at any time be pending, 
or which may by law be brought before him in his official 
capacity, or in his place o! trust or profit, inf'luenc~d 
thereby, shall be .tined not more than three times the amount 
of money or value of the thing so asked1 accepted, or re
ceived, and imprisoned not more than three years,; and shall, 
moreover1 forfeit his office or place and thereafter be for
ever disqualified !rom holding arr:, office ot honor I trust, 
or profit under the Government of the United States. (Mar. 4, 
1909, ch • .3211 sec. ll7, .35 Stat. 1109). 

Accused was an officer of the United States (Ritzman v. 
United States. 3 F 2nd ?l8J App. D. c. 1925) as well as a person acting 
for or on behalt of the United States (McGrath v. United States 1 275 F 
294 (CCA 2nd 1921)). Article of War 17 provides that "The trial judge 
advocate * * * shall prosecute in the name o! the United States * * *" 
and at the trial he takes an oath that he "will faithfully and impartiall,7 
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perform the duties of trial judge advocate." AW 19. Obviously sup
pression of evidence is incon.sistent with his duty to prosecute .taith
i'ully and inpartially and asking or accepting money to sippress .it is 
prohibited by the statute. Similarly, recommendations tor clemency, 
conditioned on the payment of a price violate the statute (United 
States.v. Birdsall, 233 US W; 34 Sup. Ct. 512; 58 L. Ed. 930) even 
though in a proper case the Trial Judge Advocate may be penni tted, or 
even bound, to make such reconmendations, it being no defense under the 
statute that the recipient of a bribe did only what he was supposed to 
do. Whitney v. United States 99 F 2nd 3'Z7 (CCA 10th, 1938). Nor is it 
material that accused could onl;r recommend clemency and did not have the 
power to grant it. United States v. Birdsall, supra; Sears v. United 
States, 264 F 257 (CCA. 1st 192:>). 

So far as Charge II and its Specifications are conserned it 
is not necessar.y !or us to decide whether the allegation, thereunder 
sufficiently state a violation ot the statute {CM 234644, Cgouette, 
21 BR 97; CM 248104, Porter, 31 BR. 137). As was said in Porters 

"It is unnecessary to determine whether or not the 

offenses fall within the provisions of the Federal bribery 

statute {lS u.s.c. 207), for even it they do not, they are 

tainted with corruptness and moral turpitude" {p. 14)). 


Turning to the evidence in the case certain facts are not in 
controversy. Accused was appointed the Trial Judge Advocate or· a General 
Court-llartial directed to meet at Fort Jay, New York, and in that capacity 
there was referred to him for trial a charge of desertion pending against 
Pr1vate Mark Green. He served the charge on Green in the hospital on 22 
February 1946 and had some conversation about Green's peysical condition 
as a result of which he agreed to check Green's medical records. He also 
procured written authorization tor Green's sister to visit Green in the 
hospital. Either then or on 25 February he gave Green a written list of' 
items which should be investigated and which bore on matters connected 
w1th Green's defense. He also gave him his name and telephone. number, 
although he claimed that the paper in question also contained similar 
information about the defense counsel, but that this portion of the paper 
had been torn ott. He called on Green on 25 February after first 
telephoning the latter's draft board tor information about his induct:1.on. 
Again on Wednesday, Zl February, he saw Green and that evening yisited 
Green's 11coD1110n-lawn wife, Mias Chelly Kurland, at her apartment. At 
that tins he pointed out to her that Green might receive a severe sen
tence. On Friday, l Yarch, W.ss Kurland had the numbers ot fifty $10 
bills listed at the Federal Building in New York and when. on Saturday 
2 March, accused called on her she put the $500 in an envelope he had 
brought with him. When he left the apartment this money was found in 
the envelope. 

The defense•s contention was that accused's activities were 
at first directed toward finding the truth about Green and later, after 
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he disbelie~ed Green• s story; toward obtaining· evidence ·against him and 
that after he spurned Green's offer or a bribe the latter•s "common
law" wife, without his, accused's, knowledge, contrived to place $500 
in an envelope he was carrying with the apparent purpose ot discrediting 
him. On the other hand1 the prosecution contends that accused !ran the 
outset bent his efforts toward building up a case in favor of Green 
because he . expected to be paid $1500 and 11:i th ·that expectation in· mind · 
he went to Miss Kurland I s apartment on 2 March and permitted her to 
place $500, the. first installment, in an envelope he had brought with 
him. 

We have already referred to the principles that govern us 
in resolving these conflicting contentions and need not discuss them 
again. The court found against the de!ense•s contentions and in .favor 
of the prosecution's and 1'e think that these findings are supported by 
the weight of the evidence. 

. . 
From ~he very beginning accused acted like a defense counsel, 

although he was .the Trial Judge Advocate. He i'urnished Green t,;,r in
vestigation a list of items which might prove favoz;able to the latter• s 
defense and also ld.th his telephone number. Within a period of less 
than a week he visited hilll three., and according to Green, !our times 
at the hospital where he was con.fined. He telephoned tht draft board 
from which Green was inducted and inquired into the reason for his 
induction. He made et.forts to locate Green's legal wife. Twice he 

· visited Green's "common-law" wife at her apartment, atter the normal 

working dq was finished., ostensibly for the purpose of obtaining 

•certi.ficates" of Green's medical treatment, it not occurring to him 

'· 	that she could mail them to him. On neither (?C~asi.on did he get these 
certificates, but., changing bis role., he remained to talk 111th her· 
and described Green's plight in such terms that she broke into tears. 
His zeal in Green I s behalf certainly !orms the basis for an inference 
that he was expecting payment for his work and it can be concluded 
from his talk with Miss Kurland that he was tr.,ing to impNss her with 
the necessi t;y o! hiring him. Moreover., accused was a lawyer of some 
experience., both in civilian pract.ice and before military courts. He 
must have been aware of t~ 1.mpropriety of talking with Green while 
the latter's counsel was not present., from which Te can infer that he 
thought it 110uld be inconvenient for his purposes to have him present. 

Another phase of accused's conduct d>es not comport with that 
which ·we might expect of a man innocent of any evil design. According· 
to him Green openly offered him a bribe at the hospital on Wednesday., 
Z7 February., and he angrily rejected it telling Green that he was 
through with him. Yet at no time did he., a lawyer and an offl.cer of 
the 'United States Army., report this to the proper authorities. Not 
only that., but subsequently he called on Miss Kurland twice.· 

Nor is the theory that accused was the vict.im of· a plot tenable. 
A.t the .time Miss Kurland went to the Federal Building she had no aaaurance 
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that accused would call at her home on Saturday night unless it was an 
assurance that he would come because he lmew he was going to get $500. 

· 	 She had no assurance., if he did come, that she could foist the money 
on him llithout his knowledge. She had no reason to believe he would 
carry a large envelope and leave it convenie~tly on the table to facilitate 
her trickery. Her conduct is explicable only on the assumption that she 
had been assured by accused that he would come to her house on Saturday 
evening 2 March to receive $500 as a bribe. 

The consideration £or this bribe., as alleged in the Specifica
tion, is that accused would suppress evidence and make reconmendat1ons 
for clemency. The evidence fully sustains tbs court's findings in this 
respect. So far as the allegation that accused agreed to obtain clemncy 
is concerned the record is clear and con'Vincing and we need not discuss · 
it .further. Proo.f o.t the allegation that accused agreed to suppress 
evidence is found in his statement to Miss Kurland on the night she paid 
him $500 that he would hav~ her pose as Green's real wife although he 
knew that at most she was only Green's "co!DlOOn-lawtt wife and that Green 
bad been ce.remonially married to another 1rOJll8I1 who was still allve and 
.from whom he had not been divorced. 

The rule that the uncorroborated testimony o.t accomplices is 
to be scrutinized with car~ has been considered by the Board. lifiss 
Kurland and Green are accanplices. Egan v. United States, 2S7 F .958 
(App. D.C. 1923). However, their testim:>ny- is not uncorroborated. There 
is the evidence o.f accused's tu.rnishiDg suggestions to Green as to how 
to perfect his defense. There is the testimony ot Sergeant May as to 
the conversa~on between accused and ll1.1s Kurland, and there is the fact 
that accused 11hen apprehended bad $500 in his possession together with 
carbon copies of' letters which requested in.formation about accused's 
hospitalization. This evidence, in our opinion., su.ff.l.ciently cor
roborates the testimony of' Miss Kurland and Green. 

Counsel for accused contended in arguing to tbs Board both 
orally and by brief that two errors, one committed at the trial am one 
committed after. the trial, require reversal. of' this con~tion. 

The first error assigned deals with a transcription of the re
cordings which was made by Sergeant ~ on 7 :May 1946. This transcription 
was not introduced in evidence or referred to 1n any way at the trial. 
It was, h~ver., included in the allied papers and forwarded with the 
record. Accused's military de.tense counsel objected to the inclusion 
of this transcription in the allied papers stating that it was "hie~ 
prejudicial, not being a true and f'aithf'ul transcription, as mq be 
ascertained by- comparison with the actual transcription made by the 
court reporter from the recording itself." There was subD:1tted to the 
Board an a.tf.l.davit of the m.ilitary defense counsel in which he states 
that the Trial Judge Advocate informed him that the Staff' Judge l.dvo
cate considered it •part of' the record and should be included 1n the 
papers sent to the Reviewing Authority tor his consideration." 
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In substance accused's counsel argued that the reviewing authority 
must have availed himselt of this transcript because., according to the 
affidavit of military defense counsel., the Staff Judge Advocate so indi
cated to the Trial Judge Advocat,1 that this violated the Articles ot War 
and accused's constitutional right to be confronted with the witnesses 
against· him; and that the evidence submitted was highJ.3' prejudicial in 
character, not only because it was inaccurate but because it indicated 
in several places.that accused was whispering. 

We find it unnecessary to pass on these contentions becauN 

the Staff Judge Advocate in his revi,w states: 


"The transcript was not attempted to be admitted into 
evidance and has not been. considered in renewing the case. rr' 

He then quoted from Uni.tod States v. Schanerman, 150 F 2nd 941 (CC.A 3d, 
1945) where the courts said: ., . 

"Transcribed notes., aade by a stenotype operator 

from hearing the records repeatedly •played', nN 

properly.excluded***•" 


Assuming then that the affidavit referred to which contained a hearsay 
statement as to the Staff Judge Advocate' s position is true, it is 
.clear that he reversed his position and regarded the transcript as in

competent evidence, even if introduced at the trial. We must conclude, 

then, that neither the Sta!t Judge Advocate nor the ReviewiDg Authority 

in passing upon the case considered the document to which objection was 

made. 


The second ground for reversal urged before the Board was 

that the court erred 1n overruling ~tense Counsel's objection to the 

playing of the records in court. The defense had objected to the' court 

hearing them on t1l'o grounds: (1) that they were not proper rebuttal 

evidence; (2) that they w:ere fragmentary. 


We think the court's ruling was correct. The accused bad 
. testified at length as to the substance of the critical conversation 

he had llith }.fi.ss Kurland on 2 March. The prosecution was plainly en
titled to attenpt to prove by a recording what the actual conTersation 
was and that it differed .from accused' a version. So far as the question 
of the fragmentary nature o:£ the recording is concerned it was con
sidered in United States v. Schanerman, supra, 'Wbe,re the court saida 

"No error is .found, as charged b7 appellant, in the re
fusal of the district court to instruct the jurors to di.sre
gard what they had heard when records ot conversations between 
appellant and Finneran were •played' in the hearing of the jury 
during the trial. .This type ot evidence was admissible upon 
the authority of Goldman v. United States, 36 u.s~ 1929, 62 
s. ct. 99.3, 86 L. Ed. l.'.322. ..Tr~cribed notes, made by a 

:a 
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stenotype operator from hearing the records repeatedly •played•, 
were properly excluded; but the mere fact that certain portions 
of the mechanically recorded conversations were less audible 
than others did not call for exclusion of ·what the jurors per
sonally heard from the 'playing' of the records. There would 
be no more valiri reason for exclusion of the mechanically re
corded conversations than there would be for excluding com
petent conversations, -overheard in part, by human Td.tnesses." 

As stated above there was no unreasonable multiplication of 
charges in alleging that the same acts constituted 'Violations of both 
Articles of War 95 and 96. Nor was there anything improper in alleging 
in one Specification that accused solici~ed a bribe and that in another he 
solicited and received a bribe since it is settled that they are separate 
offenses under the Statute. Egan v. United States, supra. To be•sure ac
cused could only be punished for his offense under its most important 
aspect {par. 80!, MCM, 1928) but it is settled that where bribery is 
charged both under Article of War 95 and 96 the most important aspect 
of the offense is that laid under Article of War 96. Accordingly the 
sentence to confinement was warranted. CM 2481041 Porter; 31 BH 137. 

For the !oregoing reasons the Board is of the opinion that tte 
record is legally sufficient to sustain the findings of guilty of Specifi
cations l and 2 of Charge I, and. Charge I 1 and Specifications l and 2 of 
Charge II1 and Charge II·· 

' 8. War Department records sh01J that accused is appro.xilll.?.toly 39 · 
years and 3 months of age. He is divorc~d. He has been e~aged in the 
general practice of law in New York City since 1929 when he was awarded 
his LI,.B. degree from St. John's College. On 29 May 1943 he was in
ducted into the Army and on 22 February 1945 was commissioned a second 
lieutenant in the Corps of Military Police. He was promoted to first 
lieutenant on 24 January 1946. 

9. The court was legally constituted. No errors injuriously a!
f'ecting the substantial rights of accused were committed during the trial. 
In the opinion of the Board of Review the record or trial is legally suf
ficient to support the- f'indi~s and the sentsnce and to warrant confir
mation thereof. Di.smissal is mandatory upon a conviction of Article of 
War 95 and dismissal, total forfeitures, and confinement at hard labor for 
li!e are authorized upon conviction of a violation of Article of War 96. 

--~--·--~--·------' Judge Advocate. 

Judge Advocate • 

.- Judge Advocate. 
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JAGN-CM 313891 lst Ind 
WD, JAGO, Washington 25, D. C. 
TO: The Under Secretary of War SEP 1 1 1946 

l. Pursuant to Executive Order 9556., dated 26 May 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of F.i.rst Lieutenant Philip R. 
Weintraub (0-1799554)., Corps of Military Police. 

2. Upon trial by general court-martial this officer., who was the 
Trial Judge Advocate of a General Court-Martial., before which a charge 
of desertion was pending against one Private Mark Green., was found 
guilty of soliciting a $1500 bribe from Green with the intention that 
his actions as such Trial Judge Advocate should thereby be influenced., 
in violation of Articles of War 96 and 95 (Spec. l, Chg. I, and Spec. 1., 
Chg. II., respectively); and guilty of taking a $500 bribe in the Green 
case with a similar intention, in violation of Articles of War 96 and 
95 (Spec. 2, Chg. I., and Spec. 2., Chg. II., respectively). He was also 
found guilty., in violation of Articles of War 96 and 95., of asking and 
receiving $600 as a regularly appointed Assistant Defense Counsel in' 
consideration of his promise to obtain a lenient sentence for one Corporal 
John F. Roberts who was charged with desertion and whose case had been 
referred to the General Court-Martial on which accused was the Assistant 
Defense Counsel (Spec. of Add. Chg. I and Spec. of Add. Chg. II). He wa3 
sentenced to be disnissed the service., to forfeit all pay an:i allowances 
due or to become due., and to be confined at hard labor., for six years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48 • 

.3. A summary of the evidence ma.y be fouDi in the accompanying 
opinion of the Board of Review~ I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and sentence and to warrant confirmation thereof. 

The accused., as Assistant Defense Counsel of a general court
martial to llhich a charge of desertion against Corporal Roberts had been 
referred visited Roberts• lady friend., Miss Marie Mason., at her apartment 
and represented to her that ii' Roberts was to obtain a lenient sentence 
she would have to engage a c:1.vilian lawyer to represent him at a fee 
of $250 and furnish an additional $400 apparently for corruption. Miss 
Mason: i;:aid accused $600 then and $50 after the trial. No civilian lawyer 
represented Roberts at his trial and accused appropriated the entire sum. 

Subsequently., accused was appointed Trial Judge Advocate of 
a general court-martial and in such capacity there was referred to him 
for trial-a desertion charge against one Private Mark Green. Accused 
solicited a $1500 bribe from Green upon the representation that he would 
make a recommendation for clemency in his case and made a,uggestiona to 

,' ..·• '· ..., .,.,·. 
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Green as to how to prepare his defense, Of the $1500., $500 was to be 
paid immediately, $500 at the tim of trial, and $500 when Green 
started to serve his sentence. Green notified the Army authorities 
and vrhen accused went to the apartment of Chelly Kurland., Green's 
common-law wife, to collect the first payment, a recording device 
had been installed, and Miss Kurlarxi had $500 in bills, the numbers 
of which had been listed, Accused then made the additional repre
sentation that he would suppress certain evidence that was detrimental 
to Green and the $500 was put in an envelope he had brought with him, 
He was apprehended leaving the apartment Yd.th the money in this envelope, 

I recommend that the sentence be con..."'J.rmed arxi orriered executed, 
and that a United States Ili.sciplinary Barracks be designated as the place 
of confinement. ' 

. 4, Consideration has been given to a brief submitted on behalf of ac
cused by Samuel T, Ansell, Esq, and Roger Robb, Esq. :Mr, Robb also pre
sented an oral argument before the Board of Review. Consideration has 
also been given to a memorandum, submitted to tm reviewing authority, 
by William B, Moore, Esq, and to a statement., 'With exhibits., prepared , 
by accused which was forwarded with the record of trial, Letters from 
Mrs, Jerry Goldberg., accused's sister, Mr, Sol Weintraub., accused's cousin, 
and Mr, Joseph Koppel, have also been given consideration. 

5, Inclosed is a fonn of action designed to carry into execution 
the foregoing recommendation., shoulci it meet with'your approval. 

8 Incls, THOMAS H. GREEN 
l - Record of trial Maj or General 
2 - Form of action The Judge Advocate General 
3 - Brief submitted by Ansell 

and Robb 
4 - Memo fr. William B, Moore, Esq. 
5 - Statement and exhibits submitted 

by accused 
6 
7 

- Ltr. fr, Mrs. Jerry Goldberg 
- Ltr. fr, Mr, Sol Weintraub 

8 - Ltr. fr, M'r, Joseph Koppel 

------------
( G.C.M.o. 288, 27 September 1946)• 
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UNITED ST.A.TES 	 ) IX AIR FORCE SERVICE COMM.AND 

) 


v. 	 ) Trial by G.C.M., convened at 
)· Erlangen, Germany, APO 66, 12

Sergean'li WAL~R TAYLOR (33228840), ) 13 April 1946. Dishonorable 
Co~pany- B, 449th Signal Heavy Con- ) discharge and confinement for 
~truction Battalion ) life. United States Penitentiary 

IBVIEW by the BOARD OF REVIEW 
HOT'lENSTEIN, SOLF and SCHWAGER, Judge Advocates 

l. The Board of R3view has examined the record of trial in the case 
of the above-named soldier. • 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 92nd .Article of war. 

Speci!iciation: In that Sergeant Walter Taylor, Canpan;y "B", 
449th Signal Heavy Construction Battalion., did at Stein, 
Germany., on or about 17 February 1946, with malice afore
thought, willfully, deliberately, feloniously, unlalffully, 
and with premeditation kill one Private Monroe Melton, a 
human being by shooting him in the chest 'With a pistol. 

He pleaded not guilty to, and was found guilty or, the Charge and Speci!i 
cation. No evidence of any previous convictions was introduced. He ,ra.s 
sentenced to be dishonorably discharged the service, to for.feit all pay and 
allowances due or to become due and confinement at hard labor for the term . 
of his natural li.te. The review.i.ng authority approved the sentence., des
ignated the United states Penitentiary-, Lewisburg, Pennsylvania, as the 
place o£ con.tinement and forwarded the record of trial for action under 
Article of War 50!. 

3. The Board of Review adopts the statement of evidence ~d law 
contained in the Sta.ff Judge .A.dvocate•s review. 

http:review.i.ng


4. The court -.as legally constituted and had jurisdiction over the 
accused and too offense. No errors injuriously affecting the substantial 
rights of the accused 11ere committed during the trial. The Board of Review 
15 of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence. .l sentence to death or life im
prisonment is mandator;y upon a conviction of a violation o£ Article of War 
92. Confinement in a penitentiary- is authorized b:, .Article of War 42 for 
the offense of murder., recognized as an offense of a civil nature and so 
punishable by penitentiary- coofinement by sections 273 and 275, Criminal 
Code of the United states (18 USC 452., 454). 

Judge ,ldvocate 

JUdge Advocate 

Judge Advocate 
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-----------------------------

WAR DEPARTMENl' 
In the Of£1oe of The Judge Advooate _Gener&l. 

Washington 25 • D. c. 

JAGK·- CM 313956 

3 0 oc·i 1~6 
U N I T E D S T A T E S 	 ) XXIV CORPS 

) 
v. ) Trial 	by G.c.u.. convened at APO 901. 

22 and 23 April 1946. DURAN AND MEDINA.a 
General Prisoners ROBERT V. )~ To be hanged by the neck until dead. 
MEDINA. NORMAN DURAN and RAINEY• Dishonorable discharge am oon
LE;ONARD V. RAINEY ) finement tar lite. Penitentie.r7. 

OPINION ot the BOARD OF RE.VIEW 
SILVERS. Mo.A.FEE 8lld ACKROYD. Judge .Advocates 

-----------a·----------------

1. The record of trial in the case of the general priaoners ~d 
above he.a been examined by- the Board ot Re'rift' and the Board submits this. 
i ta opinion. to The Judge Advocate General. 

2. The accused were jointly tried upon the following Charges and 
Specification.a a 

CHARGE Ia. Violation of the 69th Article of War. 

Specifications In that General Prisoner Robert V. Medina. 
General Prisoner Norman.D_~ran. and General Prisoner Leonard 
V. Rainey. having been duly placed· in confinement in Puxlgaong 
Stockade, APO 901. respectively, on (1) 25 January 1946, 
{2) 4 March 1946, {3) 4 MLroh 1946, acting jointly, and in 
pursuance of a common intent, did, at A.PO 901, .on or about 
11 March 1946, escape tran 1aid oontinem.ent before they were 
set at liberty by proper authority. 

CHARGE Ila Violation or the 	92nd Article of War. 

Specification& In that General Prisoner Robert V. Medina, 
General Prisoner Norman Duran. am General Prisoner Leonard 
V. Rainey-. acting jointly, aJ:Jd in pur1\l&Iloe of a oommon i»-
tent, did, at APO 901, on or about 13 Maroh 1946, with malice 
aforethought, willfully. deliberately, telonioualy, unlawt'ully, 
and with pre-meditation, kill one. James L. Murra)", & human 
being, by- stabbing him with a knife. . · 

CHARGE III• Violation of the 93rd Article ot War. 

Speoifioationa In that General Priaoner Robert V. Medim., 
General Prisoner Norman Duran, am General Prisoner .Leonard 
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v. Rainey, aoting jointly, and in purauaz:i.oe of a oommon in- . 
tent, did, at A.PO 901, on or about 13 March 1946, with intent 
to do him bodily harm, commit an assault upon Anton F. Otlo, 
by stabbing and cutting him in and about hia body with a dan
geroua weapon, to-wit, . a knife. 

Ea.oh aocuaed plea.ded no~ guilty to and wu found guilty o.f all Charges am 
Specifications. No evidence of any previoue convictions wu introduced• 
.All the member, preaent at the time the vote ·wu taken concurring, the 
accused General Prisoner Leonard v. Rainey wa.1 aentenoed to be dishonor
ably discharged the aervioe, to .forfeit all pq am allowances due or to be
oome due, and to be confined at bard labor at such place a.a the reviewing au
thority might direct for the •rest ot his natural lite. 11 All the member• 
present at the time the vote wa.a te.lcen oonourring therein, the aocuaed 
General Priaonera Norman Duran and Robert Medin& were eaoh sentenced to 
be hanged by the neck until dead. 

The reviewing authority a.pproved the aentenoe as to ea.oh accused, 

designated the United States Penitentiary, MoNeil Island, Washington, 

as the place ot oontinement a.a to Rainey, withhold execution ot his aen

tenoe pursuant to Article or War 60t and forwarded tho record pursuant 

to Article of War 48 as to Duran aDd Medina. 


3. For the Prosecution. 

The reoord shows that prior to tho time of the alleged offense• 

herein the accused were general prisoners oonti:ned in the Pungaong (Korea) 

Stockade, A.PO 901 (R. 7a Proa. E:u. 1,2,3). At breakf'ut .formation on 

the morning of 12 March 1946 all three were found to be miuing. 1he7 

ha.d not been released by oomp~tent or azrr authori'tl7 (R. 1,9). 


Mr. Pak Chun Ha, a Korean oi'ri.lian residing at No. 83-13 Chulc Chong 
Chong, Seoul, Korea, testified under oath that he was a Christian and 
knew the meaning ot the oathJ that he was aoquainted with an .American 
soldier known as •Apa.obi II and whom he identified a1 the aoouaed Medin&a 
that between 4 and 5 o'olook in the a.tternoon ot 13 l4aroh 1946 the three 
accused. Medina., Duran and Rainey, oa.me to hia home and uked tor tood. 
11.Apa.ohi 11 _also secured a U.S. Artrry JO. carbine an4 a Jmii'o with a tin-inoh 
blade which he ha.d hid in tho Korean•, house on a previous 'ri.ait. 7he wit
nesa identified Prosecution'• Exhibits• and 6 a1 being the oarbine and 
knife whioh •Apaohi" had left at hil house. .A.t about 1900 houn that even
ing the three aoouaed lett the home ot the witnen Pale Chun Ha, tek1 ng with 
them the •ea.pons mentioned .(R. 10-11). :rho next da7, 14 Ma.roh 1~6, the 

· aoouaed again appeared at the witneu • home tor breakfast am remained all 
dq, leaving at about 8 o•clook P.K. that night (R. 12)•. 

Prin.te F.lnt Claaa Anton F. Otlo, 31st Field Artillery !41.litary 
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Polio• Battalion, testified that at about 10 P.M. on the night of 13 JJaroh 
1946 he and Priva.te First Class James Murray were walking patrol on Bar 
Hill, Distriot 2, Ea.st End of Seoul, Korea, and as they walked through 
an alley, with Murray about one step to his rear, they were stop;ped by 
three men who commanded thElll to drop their guns (R. 16). Otlo positively 
identified the accused Medina whom he said stood before him at a distance 
of two or three feet pointing a carbine at his stomach (R. 16). There 
was another man two or three feet behiild Medina and a third man off to 

. 	Otlo' s right front side. The alley was rather da.rk and Otlo could not. 
recogni1:e either of these two men. Suddenly Murraw screamed and ran to
1rard the Military Police station whioh we.a located about 300 yards a.way. 
Otlo was atabbed on the left aide of his chest by the man who stood to 
his right front and as he turned to follow Murray out of the alley he wa, 
age.in stabbed in the back (R. 17-19). Yihen otlo arriTed at the M:i.11tary 
Police station he saw that Murray's jacket was full of blood (R. 18). 

,., 

At about 2245 on 13 .March 1946 .Murray was examined at the 6th Station 
Hospital, Seoul, Korea, by Captain James A. Helmsworth., who found him to be 
au.ffering from shook and a laceration 1'below the level of the second rib 
below the breastbone." He was bleedlng internally al:ld had a profound dia
turbance of the r.espiratory organs. An operation wu performed in an ef
fort to aaTe his life but Murray died as a result of the stab 1rounda at 
about 0030 the following morning. Captain Hel.lnsworth also examined Prin.te 
First Claas Otlo at a.bout the same time and found that he had received onl;r 
supertioial lacerations of no serious consequence (R. 23-24). On the J110rn
ing of 15 l5a.rch 1946 Captain George Couon, Jr., 4oth Military Government 
Headquarters and Seouritiea Company, received word that three spldiera were 
hiding in a house about five miles northwest of the City of Seoul. The 
offioer took a detail of military police 8.Ild went to the house where he 
found the three aoouaed. Medina had on his pe raon a. sheath containing a . 
trenoh knife whiohwaa introduced in evidence a1 Prosecution's Exhibit 4. 
Captain Cosson identified the lcnite in oourt by his initials inscribed by 
him on the handle when he took it from Medina ( R. 21). In a. corner of 
the room where the three accused were found there waa a U.S. carbine cal • 
•30 rifle with 14 rounds of ammunition in the clip and one round in the 
ohamber. The carbine was identified as Proseoution•s Exhibit 5 and ad• 
mitted in evidence without objection (R. 22). The three accused were con
fined in the 31st Field .Artillery Stockade at Seoul, Korea, and upon exa.m
inatlon of their clothing it was observed that a field jacket worn by Duran 
had on it spots ot some substance resembling blood. '.!his jacket was tagged 
b;y Marvin J. Jones of the Criminal Investigation Division and aent to the 
29th General Hospital tor chemical a.nalysia (R. 30,37). Captain James B. 
Roberta, .MC, a qualified pathologist and baotereologiat, testified that 
sometime during March he DIILde a laboratory teat to determine the nature of 
the ·substa.noe on.this jacket. He applied the benzidine test and the result 
wu positive." He next applied the aoid-hemiton test for iron pigment 1.11 
the blood and suoh pigment was found. The third test was a precipitation 
test uaing anti-union serum. Precipitation occurred and from these teata 
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Captain Roberts conoluded that the stains on the jaoket were positively human 
blood or monkey blood (R. 39-40). 

During the afternoon and evening of 16 laroh 1946. Mu-Tin J. Jones 
and Raymond De Wolfe questioned each aocused separately at 36th Criminal 
Investigation Division Offioe. Agent Jones testified that he removed the 
handcuffs from Rainey. advised him of his righta under Artiole of War 24. 
told him that he need not make aey statement of a ael.f-inoriminating or 
degrading nature and that if he did so it could be used against him. 
Rainey replied that he had "that" read to him be.fore and understood it 
(R. 26.29). Duran and Medina were in turn brought into the office and 
Agent Jones testified that he advised eaoh of his rights under Artiole ot 
War 24. and that no threats or promi1es were made to either accused (R.· 28). 
Typewritten statements signed by all three aocuaed were offered in evidenoe 
u Proseoution's Exhibits 6, 7. 8 (R. 32). The defense offered no objec
tion to the introduction of ruedina•s 1ta'tement but did object vigorously to 
the admission in evidenoe of the statements taken from Rainey and Duran 
(R.. 32). The grounds for suoh objeotion are discusaed in the following 
paragraphs. There is no material variance in the statements or oontea•iom 
of' the accused. eaoh stating that they left the stockade at about 2000 hours 
on the evening of' 11 Ma.roh 1946•. that they went into the hills on the out
skirts of Seoul. obtained uniforms from the 31st Infantry, and the .follow
ing night all three went to the home of the Korean where Medina secured 
the oe.rbine and knife which he had left on a Irevioua oocaaion. The night 
of 12 li!a.roh was spent at the home of' the Korean. Rainey stated that in the 
evening of' 13 March 1946 they planned to hold up military police and get 
their guns. they having previously deoided to crou the Russian border. 
and that they would need the weapons to effect their esoape. He denied 
taking part in the holdup and asserted that he told the others that he 
was siok:. He did admit however that he acoompanied the other accused at 
a.11 times and when they went to Bon Jung Street he 1aw two military police 
llwrestling around" in the alley. hea.rd one "holler tor help and run. 11 

Rainey stated that he did not know who did the atabbing but that Dura.n 
had the knife (Pros. Ex. 7). 

In his confession. Duran recited the activities of himself' and the 
other acoused from the time they left the stockade and stated that when 
they went to the prostitution diatriot and asked the military policemen 
for their guna he "stabbed one of the guys." He did not know why he 
stabbed him. but guessed it was because he refused to give up his gun. 
He further stated that he stabbed the second military police because he 
"tried to grab his ,gun. 11 Af:t;er the atabbing Duran stated that ''We went 

us 11to the farmhouse where they found {Pros. Ex. 6). 

Medina confessed that he ma.de the ladder by which the accused esoaped 

from the division stockade. reiterated substantially the same story as the 

other accused concerning the ennts leading up to the night of' 13 March 

1946 and added: 
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"••• We then went a.round the town the three of ua. We were up 
in the Off Limits distriot after curfew. We were looking for a 
place to shack up ,,ith some girls. While we were walking around 
that night I had a carbine and Duran had a knife. About 10 
o' oloclc we were walking around the corner. Duran waa in front, 
I was next and Rainey we.a behind. We walked right into two M.P.1 
aild then all hell broke looae. I ahond the carbine into the one 
MP•s guts. He aaid 'what's up', and I aaid put ;your hand.a up. · 
The M.P. started after Duran and I jumped baok." (Proa. Eic. 8) 

Prior to the a.dmisaion of the oonteHiOU in e'fidenoe. tbe trial 
jlldge advooate suggested that the· atatementa ot ea.oh a.oouaed be considered 
by the court solely as evidence against the party oonfes1ing (R. 27,36). 

4. For the Defense. 

i'h.e aooused Duran and. Rune;y ebned. to take 'Wle stand and teatify 
for the limited purpose ot showing the manner in which their oonf'e1sion1 

.were obtained by the investigators. Duran testified as tollowu 

"Dura, tell the court wha.t happened the night you were 
taken to Agent Jone1 'a room and questioned. 

11A.. .. I wu taken there about ten o' olook in the eveniDg, · and 
I wa.s taken in the room where Jonea was and Agent DeWolfe, aJld. 
they asked me it I wanted to make a statement. I told them I 
didn't han to make a statement. Dewolfe told me it didn't make 
any difference at that time. Then I sat down and they took the 
handouf'f1 ott '1111' hands, and they asked me questions. I answered 
the questiona and then they took me to another little office. 
Arter the sta.tement wu typed, they ulced me to read it and sign 
it. I told them. I didn't have to sign it. DeWolfe told me it 
didn't make any difference if I dgned it or not. ~ptain Sagar 
asked :me ii' I wu adviaed under the l4t.nual ot War. :OeWolte aaid 
it didn't make an;y dif'ferenoe as I wu oourt-ma.rtialed before•. 

"Q. 	 Did you sign the 1tatement. thenT
•A. Yea. 

uQ. They had already questio~ed you!

•A. 	 Y••• 

·
11Q. 	 You thought it. didli"t make ai,;y differenoef 
•A. That is right.· , 1 

"Q. Do you recall if the 24th Article ot War wu read to you 
prior.to 	the ti.Die they questioned youf 


"A. No, air. 

•Q. Did they a~ they had the good.a on you and it didn't ·make 

uq difference i.f ;you signed or not f . 
•A. Yea, DeWolte told mi, it didn't :make any difference whether 

I ligned or not. 
"Q. Did you understand the importanoe of signing that atateme:a:t 

or malcing those 1tatementa f ' 
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aA. At that time I did not. 

aQ. Do you know it now? 

•A. Yea.• (R. 33). 

In response to a question by the defense as to whether he realized 
the importance of signing the paper Duran replied that he did not realhe 
it• importance when he aigned 1 t but did realize same at the time of hia 
trial (R. 33 ). 

Raine:, testified concerning his aiguecl oonfeadon u follOll'a I 

11Q. Did they adviae you ot your rights before they queationecl 
yout 

"A. No, air. Thia DeWolte got mad with me beoauae I didn't · 
talk. He told me he had wq-s ot handling guys that didn't talk. 
ntey took me back about five-thirty- to the 7th DiTiaion Stockade 
and got me again some time that night. Jones told me, •U you make 
a statement it will go a lot easier on you, and it you don't you 
are going to swing with the other two.' They gave me a book ot 
the 24th Article ot War and had me read it and then he told me that 
'whatever you do, don't change that statement.• 

•Q. After those induoementa you made that atatementt 
•A. Yes.• (R.U) 

and again 

!IQ. Wlv did you sign the statement! 
•A. He told me that it I signed the statement it would go 

a lot eaaier on me. 11 (R. 36) 

T/4 IArr:, D. Berkard, 207 Military Police Company, a witneH for the· 
defense, testified that he wa.s present in the Provost Ma.rshal '• Office in 
the Hanto Hotel when ucuaed Duran signed hia confeuion, and that the 
foll011'ing ocourreda 

"Captain Sagar oame in with the papers and asked him to read 
them. He read the paper•, and Captain Sagar uked him if he would 
dgn them. He asked what if he didn't aign thea. Ca.ptain Sa.gar told 

·him.it would be-to hia own good it he did sign than, alld tba.t he 
already had the information ginn to him., and then he aigued tbl 
papers." (R. 42) . 

Print• Riobard D. Baker, 207 Milit&17 Polio• CClllllpUT, an.other rltneu who 
was prHen-t; when Dura.n signed the oClllt'ealion, •ta.ted that he heard Ca.ptain 
Sagar explaini.Jlg th,.t it would be beat tor Duran to sign (R. '-')• 

Major Rqmond A. Dreselly, Hea.dquarten Korean Bue Command, the in• 
vestigating otfioer ,.ppointed under the prorlliom ot .A.rticile ot Wa.r 70, 
testified that he a.dviaed. the a.ocuaecl ot their righta lmder J.rtiole ot War 
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24 and that the acouaed Duran stated that he did. not desire to make a 

statement (R. ,s). 


After being duly advised as to their testimonial rights, eaoh a.ccuaed 
elected to make a.n unsworn ata.tement. Rainey stated that he was 21 7ea.ra · 
ot age, born in Tennessee where he lind until ,W wu two yea.n old, and 
then his pa.rents had moved to Alabama. He never had muoh chance to go to 
sohool, hia father having been sent to priaon on three occasiona, lea.Ting • 
him to work on the tum. ·tvhen he wu 16 he joined the CCC and later en
lia ted in the ~. He joined the 184th Infantry, 7th Diviaion, in March 
or April. On 20 October he uhit" Leyte. Later he went to OlcinAwa where 
on 18 June he wu wounded and eT&cua.ted to the 204th Genera.I Hoapi tal on 
Guam. Rainey stated that on the night ot the crime tor which he stood 
charged U..e went into a dark alley to go aorou to the next alley and 
get into one of the geisha houses. ••• We met two aoldiers in the alley 
••• At that time they started scuffling and then one man ran and the 
other ran, and then I ran" (R. 48). 

In his unaworn statement Duran a.saerted that he waa 21 7ear1 of age, 
born in Colorado where he finished the 9th grade in aohool. In February 
1944 he went overaea.s to Hawaii and later joined the 184th Infantry. In 
September 1944 he. went to Leyte u a 11.flame thrower man, 11 later becoming a 
"BAR II man. He claimed to have killed seven or eight IIJapa. • In larch 
he went with his tmit to Oldnawa, landing and while in this island he 
and ano-ther "BAR• man encountered a.bout fifteen •Jap1 11 in a cave and 
"we killed them a.11. 11 He had been awarded the "Brome Star Meda.l, Good 
Conduct Ribbon, Aaiat~c Pacific with two bron&e stars, Fhilippine Liberation, 
with two brona• star•, two arrowhead.a :for the emergency beachhead landings 
and the Viotory Ribbon" (R. 60). · 

Aocund Medina. reoited hia lite history from hie birth in Sonora, 
Jilexioo. to his escape from the stockade. Hi• tribal name "WU "War Eagle" 
and his :father was named "Painted Horse." His father and mother ha.cl 
moved to Arizona. in hi• youth, died and left him the horae,, gun, and 
ban and arrows. He had made aeven.l trips to Mexico, enga.ging in fight• 
and revolutions. At Okinawa he "wa.a acting like a· Teoh Sergeant but not 
getting the rating.• At night he Tould go out with a knife and ooae back 
in the morning with news of the next banza.i attack, and with 1ouTenir1 
and weapons. "Then the ba.ttle wu owr and I caught a boat to Korea. 
No more fighting here and I like a fight, and that 1a all there is to 
it" (R. 52). Medina was asked by defense counsel to state hi• intentions 
in eaoaping and he replied that he intended going back to Singapore (R•. 53, 
54). . 

Staff Sergeant Donald c. Vann testified that he he..d uned with Medin& 
in Company L, 32nd Infantry, 7th Division, and that Medina ha.d a good repu
tation among the men of the oompa.ny. Witneaa did not, however. knOW' Medina'• 
reputation for truth and veracity (R. 54). 
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6. Rebuttal. 

Agent Merwyn Jones wu reoa.lled to the· stand in rebutta.l and asked 
by a member of the court it he had said to Rainey, "If you make a state
ment it will. go a lot ea.Bier on you a.nd it )"OU don't you will swine 
with the other two," Jones denied empha.tioa.lly that he ma.de suoh a state
ment or any similar statement (R. 36). 

6. No objection we.a raised to the admi.Hibility or Medina.'• oon
teasion and the witness, Private First Class Otlo, positively identified 
:Medina as the person who held the oa.rbine to his stamaoh. Rainey and 
Duran were not 'identified by Otlo and the deten.ae objected strenuously 
to the admiaaion in evidence of their oonteuiona on the ground 1hat the 
same were involuntary and prooured under promise of reward~· Agent 
DeWolf'e did not appear u a witneaa in the oaae and, u heretofore stated, 
aocuaed Duran testified that before he signed his oont'ession DeWolfe told 
him that it did not make ~ difference whether he signed or not. No 
oitation of authorities would appeu neoesaary to establish that such 
statement by DeWolfe amounted to no more than a mere expression ot opinion 
and is neither a threat nor a promise or reward. The only-reasonable in-. 
ferenoe to be drawn from such statement is that DeWolfe wanted Duran to 
believe that he (DeWolfe) alrsady had a oaae against him and could con
vict him without the oont'esaion. It Jnq' han been a false statement oon
oermng the quantum of admissible evidence tha.t the officers had procured 
but such deception alone, it it worked, would not tend to render the ocn
tesaion involuntary. In CM 313786, Howard, the Board of Review discussed 
at length the use ot subterfuges in procuring oont'esdons. It was held 
that miaint'orming the accused ot the character and quantum of the prosecu
tion's evidence would not, of it.elf, vitiate the confession thereby ob
taiJled. The investigators have a right, e.f'ter proper admonition in ac
corde.noe with the mandates contained in Article of War 24, to question a.n 
accused and wh'ile there are limits beyond which they cannot go expreaaiona 
ot opinion or even willful misstatements ot faota unaccompanied by threat, 
ot Tiolenee or promise ot reward would not tend to Dake an innocent person 
confess to a orime he did not commit. On the contrary, it might be an ef
fective inducement to cause a guilty person to oonfeaa (see LBwi• T. U.S., 
74 Fed. (2d) 173). Confeuiom oo:catitute one ot the most important torm.s 
of criminal. evidence, am oourts-martial, like our state &lld Federal courts, 
muet not-be compelled to reject a confession on frivolous or unrealistic 
ground,. 

The Court-~rtial l4a.nual states tha.t •rt :must appear that the oon
tesaion was voluntary on the part of' the aoouaed. In the dboretion ot 
the court a prim& faoie showing to thi1 etfeot (pl be required bef'ore 
evidenoe of the confession it.elf is reoeived 0 ar. 114b, P• 116, MCM 
1928). The oourt, acting through the law member obT1ousT7 rejected u 
being false, Rainey•s testimoey that he was told that he would awing with 
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the other two 11' he did not oonfeaa. This was within the sound diaoretion 
of the court and we do not consider that there was an abuse of such di•• 
cretion. After considerabie argument by the defense in urging a rejec
tion of the confessions of Rainey and Duran, and in which oounael stated 
that the confess ions showed they were secured by a "master hand" the law 
member sumned up the position of the court in the following la.ngue.gea 

•LAW MElIBERa The charges against the aoouaed in this cue 
a.re so serious and the statements ma.de by the aocused in the 
statements are so serioua and da.im.ging that there is no doubt 
that all of the protection a.ocorded by the Manual relative to 
confesaiona should be given to the accused in this oa.se whether 
we regard them as confessions or admissions against interest. 
Xhe accused have every right which could be given to them. However, 
the facts, in so far u they are undisputed to be, that the aoouaed · 
waa advised of hia rights at the time the facts which are the buia 
of these statements were obtained from. him, alXl the teatimoll1' intro
duced by the· witnesses thi• morning beara only as to the actual aign
ing by him of the statement in relation to the statementa made by him 
orally which appear to have been identical in that no question as 
to a differenoe between what he had said and what he wrote appeara. 
'.lhe only thing which we oa.n consider as having been in the nature 
of a promise because there is no evidence of any threat is thia 
statement• 1 If you make a statement it will go a lot easier on you, 
if you don't, eto.,'. '.l.'hat was ma.de after the faota had been given 
by the aooused. IT there had not been a aignature, then there 
doubtless would have been testimony by the same witness that iden
tified the statement and also additional testimony a.a to after 
having made the statement the accused had refused to sign it. It 
might be better for him as he had fixed the signature to the state
ment. In the deter.ruining of a serious question at this, time. it 1a 
the duty of the oourt to determine whether or not the accused unfairly 
taken advantage ot• partioularl7 that suoh statements as were ma.de 
by him were taken under suspioious oiroumstanoea as to their genuine
nesa or validity. In regard to the oiroumstances under which this 
statement was taken it does not appear tb.&.t the accused waa taken 
unfair advantage of or that there a.re faots which would oause one 
to believe that the statements might be subject to doubt as to the 
validity on account of promises. Unless there is an objeotion of 
aome member ot the oourt, motion is over-ruled.n (R. 46-47) 

The evidence in this case is clear and oonvinoing. Irrespeotive ot the con
fessions, the evidence establishing accused's esoape, their being a.t the hQllll8 
of the Korean together, the securing of the weapons by Medina. "Apa.chi." 
the identification of Medina by Private First Class Otlo, all oonstitute 
such a. chain of ciroumstanoea as to raise a foroeful presumption that Rainey 
and Duran were the parties with Medina in the alley and th&t Duran. b7 virtue 
of his relative position, his possession of the knife, a.nd blood on his 
jacket,. WtJ.!J the person who stabbed Murray and Otlo. We agree with detenae 
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counsel that 'those charged with apprehending the aooused aDd procuring 
evidence in this oa.se were in no sense novi~a. On the other hand, the 
aocused, by their own admissions, sworn and un.worn,are neither novices 
nor amateurs in the field of orime. 

Although aooused Rainey appears to have been una.rmed when the alleged 
orimes were oommitted, he conspired with Medina and Duran to escape, to 
procure weapons tro:m the military police, and he was present aiding and 
e.betting or ready to render a.id should it have been needed when Medina. 
held the drawn weapon on the military policemen while Duran stabbed them. 
The evidence therefore established conclusively that regardless of whether 
Duran or Medina enr formed any specific intent to kill Murray or Otlo, 
both military policemen were stabbed, and MurRif to his death by the con
certed action of Duran, Medina and Rainey in the execution of a plan to 
hold up and disarm the military policemen. The doctrine which imposes 
responsibility on all of the conspirators for the concerted acts of ea.oh 
is said to be of ancient origin and firmly fixed in Anglo-Saxon jurisprudence. 
Mr. Justice Story restated this principle in United States v. Ross (Fed. 
Ca.sea No. 16,196), as toll<M"u 

"If a number of persona conspire together to do an unlawful 
aot, and death happens from anything done in the prosecution of 
the design, it is murder in a.11,who take part in the aame trans• 
action.••• More especially will the death be murder if it happen 
in the execution of an unlawful design, whioh, if not a felony, 
is of so desperate a oharacter,that it must ordinarily be attended 
with great hazard to life; and, a fortiori. it death be one of the 
eTents within the obvious expectation of the conspirators. Foat. 
Crown Law. 261, 351-353.• 

We know of no more lucid expression of the law applicable to this case than 
that above quoted. 

"Murder ia the unlawful killing of a h\.lll8.D. being with malice a.fore
thought.••• Ma.lice aforethought m.ay er.d.at when the act is un
premeditated. It may mean any one or more of the .following states 
of mind preoeding or coexisting with the aot or Ollli.asion by 
which death is causeda An intention to ca.use the death of. 
or grievous bodily ha.rm to, any person, whether such person 
is the person actually killed or not (except when death is 
inflicted in.the heat of a sudden passion, cauaed by adequate 
provocation); knowledge that the act which causes death will 
probably cause the death of, or grievoua bodily ha.rm to any 
person, whether suoh person is the person actually killed 
or not, although such knowledge is accompanied by indifference 
whether death or grievous bodily harm is caused or not or 
by a wish that it may not be cauaedJ intent to comm.it a.ny 
felony.• (Underscoring auppliedJ par. 148!,, pp 163,l64, MCM 1928.) 
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Robbery is universally held to be a felony so if the aoou.aed, u 

their statements indicate, intended only to hold up and rob the :military 

policemen, such intent adequately supplies the ma.lice requisite to murder 

where death resulted thereby. 


6. Tn,; accused Rainey is 22 yee.ra ot age and was inducted into the 
Ar-:rry on 23 August 1943 at 1''ort MoClellan, Alabama.. On 17 Deoember 1945 
he was found guilty by general oourt-martia.l appoi.nted by the Commanding 
General, 7th Infantry Division, ot rape and sentenoed to be dishonorably 
disoha.rged, total forfeitures a.nd confinement at ha.rd labor for lite. 
The result of trial was published in Ganeral Court-Martial Order• No. 21. 
Headquarters 7th Infantry Division, 10 January 1946, wherein the sentenoe., 
pursuant to Article of War so½, was ordered executed and the U.S. Peni
tentiary, MoNeil Islarul, Washington, wa.s designated as the plaoe of con
finement. 

Accused Dure.n ii 22 years of age and was inducted into the Army on 
8 .August 1943 a.t Fort Loge.n, Colorado. On 17 December 1945 he was found 
guilty by general court-martial appointed by the Commanding General, 7th 
Infantry Division, of rape and sentenoed to dishonorabl.e disoharge, total 
forfeitures and oonfinement at hard labor for life. lhe result of trial 
was published in General Court-Martial Orders No. 20, Headquarters 7th 
Infantry Division, 10 January 1946, wherein the sentenoe. pursuant to 
Article of War soi-, was ordered executed and the u. s. Penitentiary, MoNeil 
Isla.nJ, Washington·, wu designated as the plaoe ot confinement. 

Aoous ed Medina is 20 years of age and waa inducted into the Arrrr:, on 
11 October 1944 a.t Fort Ma.oArthur, California. On 8 January 1946 he waa 
found guilty by general court-1111.rtial appointed by the Commanding General, 
7th Infantry Diviaion, of drawing a weapon, to wit. pistol, against hi• 
superior off'i 09r, in violation of Article of War 64, two offenses of esoape 
in violation of Article of War 69. and absence without leave of one day in 
violation of Article of War 61. He waa sentenced to diahonorable discharge, 
total forfeitures and oonfinem.ent at hard labor for a period of aeven years. 
The result of trial waa published 1n Genitra.l Court-Martial Orders No. 9, 
Headquarters 7th Infantry Diviaion, 22 January 1946, wherein the dishonor
able discharge was suspended and the HiilippiDe Rehabilitation and Detention 
Center~ A.PO 75. was deaignated aa the place of confinement. 

7. The court waa legally constituted and had jurisdiction onr the 
person of ea.oh aoouaed and of the offenses. No error• injurioualy af'fect
'ing the substantial righta of either acouaed were committed during the 
trial. The Board of ReTiew is ot the opinion t.ba. t the reoord of trial 
is legally .sufficient to aupport the finding•· ot Q,lilty and the sentenoe 
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as to ea.oh aooused and to warrant oonf'irmation ot the sontenoe ae to 
Medina am Duran. Death or lite imprisonment is :mandatory upon a oonTio• 
tion tor a violation ot Article ot War-92. 
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JAGK - CM 313956 lat· IJJd 

NUV o 1946'In, JAGO, Washington 25, D. c. 

TOa The Under Seoreta.ry of War 

1. Herewith transmitted for the aotion of the President are the 

reoord of trial and the opinion of the Board or Renew in the case of 

General Prisoners Norman Duran and Robert v • .Medina.. 


2. I concur in the opinion ot the Board of Renew that the record 
ot trial is legally autticient to aupport the finding• of guilty and 
the sentence and to warrant confirmation of the sentenoe u to eaoh 
accuaed. I recommend that the aentenoe as to each aocuaed be oontirmed 
but 00DD11uted to diahonorable diacharge, total forfeiture• and confine
ment at hard labor tor ti. term of the natural lite of aocuaed,. and 
that a U.S. penitentiary be deaignatod u the place of confinement tor 
each accused. · 

3. Consideration haa been ginn to a Nqueat for olemenoy- in be
half of aoouaed Duran lly·Honorable Eugene D. Millikan, Uuted State• 
Senator from Colorado. Senator Millikin exprHsea the new that Duran'• 
excellent combat record merits c~emency in·thia oaae. 

•• Inoloaed are a draft of a letter tor 70ur dgnature transmitting 
. the record to the President tor his action and a form of ExecutiTe aotio:ii 

designed to oarey into effect the recommendation hereinabove ma.de, ahould 
auoh action meet with approval. 

3 Inola THOMAS H. GREEN 
1. Record of trial Major General 
2. Drtt 1tr aig tJSlf The Judge Advocate General 
3. Form of Ex action 

--- --·~-·-·..--··· 

Ca.c.K.O. 3'7Si 19, December 1846).·, 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 


Washington 25, D. C. 


JAGQ - CM .31.3965 
JUN 20 1946 

UNITED STATES ) l'iFS'nlt.N BASE SECTION 
) 

v. ) 
) 

Private LEONARD G. HOLLEY ) 
(347.31348), (CasuaJ.) Block )
"E", Shipment Number 3382-.31,)
Camp Top Hat, Belgium. ) 

Trial by G.C.M., convened at 
Ant,,erp, Belgium, 26 April 
1946. Dishonorable discharge· 
and confinement for _three (3) 
years. Federe1 Reformatory. 

HOLDING b;r the BOARD OF REVIEW 

OLIVER, TREVETHAN ~d DAVIS, Judge Advocates 


1", 

l. The record of trial in the case ot the above-named soldi~r has been 
eX8l!lined by the Board of Review. 

2. 	 The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article ot War. 

Specifications In that Private Leonard G. Holley, Casual, Camp Top 
· 	 Hat, did, at Melsele, Belgium, on or about 18 March 1946, telon

ious~ and unlawi'ull1' kill Eveline Vinck, by striking her with a 
motor vehicle. · · 

CHARGE II: Violation ot the 94th Article of War. 

Specification: In that Private Leonard G. Holley, casual, Camp Top 
Hat, did, at Melsele, Belgium, on or about 18 March 1946,kn~ 
and rll.lfully misappropriate a 6x6 truck, or the value of more than 
$50.00 property of the United States, f"uniished and intended for the 
military service thereof. 

Accused pleaded not guilty to, and was fO\lJld guilty of, all Charges and Specitt 
cations. Evidence of one previous conviction for using a truck without permission, 
was introduced. The accused 1'8.S sentenced to dishonorable discharge, total !or
t'eitures and confinement at hard labor for three years. The reviewing authorit,' 
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approved the sentence, designated the Federal Reformatory, Chillicothe, Ohio, 
or elsewhere as the Secretary of War might direct, as the place of confinement 
and forwarded the record of trial pursuant to the provisions of Article of War 
50½. 

J. On 18 March 1946, around 5 or 5:30 p.m., Technician Fourth Grade Edgar 
P. Giles, 556th Anti Aircraft Artillery, returned from Valencien, France, to his 

organization at some undisclosed location end parked a two end a half ton truck 

he·was driving outside the kitchen of the mess hall where he spent less than 

hal.f an hour eating. When he finished dining he discovered that his truck had 


· vanished. He had given no one permission to use it (R 6, 7). He next saw the 
truck that same night at an undisclosed place about 8 or 8:30 p.m. The follow
ing morning a close scrutiny of the truck, still at some place not stated, re
vealed that the front bumper was bent, the right front tire was punctured and 
the wheel housing was •knocked back• (R 7). Giles had observed nothing mechani
cally wrong with the truck when last he operated it (R 12). · 

On 18 March 1946, about 6 p.m., Helena Van Hal was in her home at Dorpstraat, 
#39, Melsele, Belgium. Her seven year old sister, Eveline, was seated in a chair 
on the sidewalk in front of the houee. She saw an .American truck run up on the 
pavement, strike •the wall" and then continue on "for ten meters and my little 
sister was under the truck• (R 13, 15). She saw accused step from the truck, 
look around and then start to run any, but civilians caught him (R 17). Ac
cused staggered and •wasn•t even able to walk alone", although she was not near 
enough to him to smell any odor about him (R 15). 

About "ten atter six• that same day, Private First Class Joseph HUtson saw 

accused •on the fender• of a two and a half ton truck in Melsele, Belgium, and 

saw a child lying on the sidewalk in front of the truck (R 7, 8). Hutson ob

served that "one side" of the truck was •on the sidewalk close to the building" 

(R 9). Private First Class Mannie Moses of the military police who arrived at 

the scene between 6iJO and 7 o•clock saw a two and a half ton truck •from the 

556th"ba.lf on the sidewalk and half on the street with the right front fender 

bent, the "wheel•••blown out• and the front bumper bent on the right side (R 9, 

10). He also saw the body' of a little girl lying near by. Moses found the ac

cused confined in the civilian police station and inquired of him where the trip 

ticket for the truck 1F8.S and accused replied he had no such ticket. Accused4id 

not appear to know what Moses was t&lld.ng about (R 10). Private Firi,t Class 

Donald Lewis Williams of the military police also arrived at the scene and saw 

the truck half on the sidenlk, half in the street, end observed that the right 

front fender and bumper·were smashed and that a •tire was nat on the right hand 

side, end the wheel was bent•. He also saw the boey ot a sme.ll girl lying on 

the sidewalk.about four feet in front ot the truck. When he saw accused at the 

civilian jail and asked him for the trip ticket accused denied he had been driY

ing the truck. ·About tirty feet to the rear of the truck there was a CUl"T8 in 

the highwq and the shutters bad been torn ott a house situated on that ~e 

(R ll, 12). 
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It was· stipulated by the prosecution, defense and the accused that if Dr. 

Delacave were present he would testify that on 18 March 1946 Eveline Vinck 

d;ied as a result of injuries sustained when struck by a moto; vehicle {R 16). 


4. The accused elected to remain silent and the defense introduced no 
evidence. · · 

5•.!• Charge I and Specification. Accused is charged with manslaughter 
(MCM, 1928, app. 4, P. 2.49) in causing the death of Eveline Vinck. Manslaughter 
may be either voluntary or involuntary; the former encompasses a ki]Jing com
mitted,in the heat or sudden passion caused by provocation, while the latter is. 
a killing "in the commission,0£ an unlawful act not amounting to a felony, nor 
likely to endanger life, or by culpable negligence in performing a lawf'ul act" 
(MCM, 19.28, par. 149,!). From all the circumstances, it is clear that the o~ 
type of manslaughter Qoncerning us here is involuntary manslaughter. Accused•s 
conviction or that offense can be sustained only if the proof sh01rs that the 
death of the little girl resulted from gross and palpable negligence on his 
part in the operation of the truck; it cannot be sustained, however, it he was 
guilty only of simple negligence (MCM., 1928, par. 149.!i CM 23.3196, Bell, 19 BR 
365; CM .296061, ~). 

Examining the evidence ottered by the prosecution, there is not a scintilla 
of direct proof that accused was grossly negligent in his operation of the truck. 

,There .is no direct proof that he was driving at an excessive rate of speed or 
that he was drunk. One witness testified that after the accident accused stag
gered:and could not stand up without assistance, but that did not reasonabl,y war
rant the inference he was drunk. Peysical injuries· or illness can be and are 
evidenced by these same symptoms. It was just as reasonable, if not more so., 
to conclude that accused•s peculiar behavior was occasioned by injuries or 
shock suffered in the accident, particularly since there is no proof that he 
was not injured. The only evidence from which the court could have inferred 
gross negligence was that accused £ailed to negotiate a curve, ran upon the 
sidewalk and struck a little girl. Any number of £actors could have caused 
that accident: a blowout of a tire, a mechanical failure of the steering mecha
nism or even temporary inattentiveness while operating. the truck which might well 
constitute nothing more than simple negligence. The proof shows that one of the 
right tires on the truck was blown and one of the wheels damaged, and there is 
no evidence to show whether it occurred before or after the accident. The record 
is barren of any evidence to establish beyond a reasonable doubt that accused 
was guilty of that gross negligence from which the law presumes criminal intent; 
it contains no evidence from which such negligence could reasonably have been in
ferred; it is patently insufficient.to sustain the findings of guilty of Chuge 
I and its Specification. 

b. Charge II and its SJ?!ci.fication. All of the evidence to establish 

that accused misappropriated a six ey six truck, property of the United States, 

was circumstantial. There was no direct proof establishing that the truck taken 
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from an undisclosed iocation near a mess hall was the same truck as the one in
volved in accused's accident. Accordingly, in ·rinding accused guilty of this 
offense the court must have inferred that the truck taken and the truck involved 
in the accident were one and the same. Such an inference can be sustained only 
if it could reasonably be drawn from ill the circumste.ntial evidence (MCM, 1928, 
par. 1121?). · 

The law applicable to convictions based upon circumstantial evidence is 
well stated in CM 2.384$5, Rideau, 24 BR 263, 2721 

•Where the only competent evidence is circumstantial, it must, 
in order to be sufficient to support conviction, be of such nature 
as to exclude every reasonable eypothesis except that of.accused's 
guilt. Where the evidence is entirely circumstantial the circum
stances must not onl.Jr be consistent with guilt~ but inconsistent 
with innocence. Mere probabilities do not suffice. Proof of mere 
opportunity to commit a crime is not sufficient to establish guilt 
(Dig. Ops. JAG, 1912-40, sec • .395 (9); CM 1209.37, CM 15.33.30, CM 
l698ll, CM 196691, CM 195705). To warrant conviction, circumstan
tial evidence must not only prove all the elements of the offense 
but must at the same time exclude every reasonable eyyothesis ex
cept guilt (Bull. JAG, June 194.3, p. 238; CM 2.3.3766). ' 

"The suestion on appellate review is not one of.weighing con
flicting evidence or passing upon the credibility of witnessea> or 
det~rmining whether facts relied on to prove the ultimate f~ct in 
issue were themselves proved, but merely the question of law whether 
certain circumstantial facts established by the evidence of record 
justify the conclusion of guilt as a logical inference from such 
circumstantial facts (CM 19.5705, !zson). Where a conviction is 
based on inferences the Board of Review will determine whether there 
is a reasonable basis for the inference (CM 212505, Ti£ton)." 

Examining the.~vidence we find that the truck in Giles custody was removed 
from alongside a mess hall at some undisclosed location about 5:30 p.m., 18 March 
1946, that it was seen again by Giles about 8:30 p.m. that s8llle night and the 
following morning at an undisclosed location, and he observed it had suffered 
damage generally similar to that sustained by the truck driven by accused. The 
accident involving the truck driven by accused occurred between JO minutes and 
an hour after Giles• truck was taken and, according to one witness, it was a 
truck from the same organization as that of which Giles was a member. But again, 
there is no evidence as to where that organization was located at the time. More
over, another witness said the truck accu.sed was driving had "letters from Top Hat 
on the front" (R 15}. Camp Top Hat was accused's station, but there is no evi
dence that it was also Giles• station at that time. Finally, accused had no trip 
ticket for the truck. 
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There is no evidence to indicate that the distance from the place where 
Giles• truck was taken to the scene of the accident was such as could be travel
led within the time here involved. For aught the record reveals, the mess hall. 
might have been located at such distance from the scene of the accident that it 

-would have been impossible for the Giles• truck to have been the one operated 
by accused. In other words, the evidence fails utterly to establish 6l'JY geo
~aphical proximity between the location of the mess hall and the scene of the 
accident. · Furthermore, proof that the truck driven by accused was damaged about 
6 p.m. and that the Giles• truck was damaged gener~ in similar respects some
time between 5:JO and 8:JO p.m. does not establish such similarity as to time 
reasonably to warrant the inference that it was the same truck, particularly 
where there is no evidence whatsoever placing the Giles• truck near the scene 
of the accident at substantially the time the accident occurred. Lastly, al
though there is testimoey that accused stated he had no trip ticket for the 
truck when asked for one after the accident, such proof induces only a suspicion 
that he had no authority to drive the truck and does not reasonably warrant an 
inference that such was the fact. There are a legion of reasons why he mq have 
had no trip ticket.for the truck although authorized to drive it; the ticket 
might have been stolen or lost, just to mention two obvious ones. 

Totaling the circumstantial evidence ~zed above, we are compelled to . 
conclude that it falls far short of possessing such strength as reasonably to 
warrant t;be conclusion reached by the court (MCM, 1928., par. 78_!)• Although the 
evidence~ suggest the probability that it was Giles• truck which accused was 
driving, findings or guilty or criminal offenses cannot be bottomed upon mere 
probability (CM 23.354.3., McFarland, 20 BR 15), but rather must rest upon proof 
of such virility as to exclude every reasonable bypothosis except that ot guilt 
(CM 216oo4, Roberts and Miller, 11 BR 69). 

6. For the reasons enunciated above, the Board of Review holds that the 
record or trial is legally insufficient to sustain the findings ot guilty and 
the sentence. 

.L.P,....J.W!'i~~~~~~~f4--=='I--' J'wige Advocate 

-l.'.i..t~:&,J.~::;;..:.....~~::::5::~:::!:::!::::....-1 Judge Advocate 

, Judge .Advocate 
--ti;..!..~.;:;...-----.......--------
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JUL 9 .. 1946 
JAGQ 	 - CM 31J965 1st Ind 

VID JAGO, Washington 25, D. C. 

TO: 	 Commanding General, Western Base Section, United States Forces, European 
Theater, APO 513, c/o Postmaster, New York, New York 

1. In the case of Private Leonard G. Holley (34731348), {Casual) Block 
nsn,· Shipment Number 3382-31, Camp Top Ha~, Belgium, attention is invited to the 
foregoing holding by the Boa.rd of Review that the record of trial is not le~ 
sufficient to support the findings of guilty and the sentence, which holding is 
hereby approved. For the reasons stated in the holding by the Board or Review, 
I recommend that the findings or guilty and the sentence be vacated. 

2. When copies or the published order in this case are forwarded to this 
office they should be accompanied by the foregoing holding and this indorsement, 
For convenience of reference, please place the file number of the record in 
brackets at the end of the published order, as followss 

(er/{11//:1#)} 

THOMAS H. GREEN 
Maj or General 
The Ju.dge_.Advocate General 
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WAR DEPARTAIENT 

In the orrice or The Judge AdTecate General 
. ll'ashingtOD 25, D. C. 

JAGQ - CM 31.3980 
AUG 7 1946 

UNITED STATES ) ARMY Am FCRCES :TECHNICil 
). TRAINING COAJI.AND 

Te ) Trial by G.C.M., convened at 
) Chanute Field, Illinois, 9 

First Lieutenant WILBURN T. ) May 1946. Te be dismissed 
ALLBRIGHT (0-778686), Squadren ) the senice. • 
A, 3502d Army Air Forces Base ) 
Unit, Technical School, Chanute ) 
Field, Ill:iJlds. ) 

.• 

OPINION by the BOW) OF REVIEW 

WURFEL, OLIVER and UJDONNELL, Judge Advocates 


1. The record or·trial in the ease or the officer named above baa been 
examined b7 the Beard or Review and the Board submits this, its opini••, to 

, The Judge Advocate General. 

· ,.?. The accused was tried upon the following Charge and Speeitieatiua 

CHARGEa Violatien of the 95th Article of lar. 

Speeitieatieaa In that First Lieutenant 'lilbUrA T. illbright, 
Squadron A, 3502d A.AF Base Unit, TS, did, at Rantoul, Illi 
nois, Oll or about 17 April 1946, wrongfull7 strike Private 
First Class George L. Arrowood. ill the mouth witp. his fi1t. 

He pleaded net guilty to, and was found guilty of, the Charge a.nd Speeitiea
tion. Ne evidence of previous convictions was introduced.· Accused waa sH.
tenced to be dismissed the service. The reTiewing authority approved the 
sentence and forwarded the record or trial for action pursuant to Article ot 
War 48. 

3. Eyidenee for the prosecutiop. On the night er 17 April 1946 the ac
cused, another officer and~~• enlisted mea were at Fiedler•s Tavern, Rantoo.l, 
Illilloil!I, drbking beer (R 18). Private First Class George L. Arrowood and 
Private First Class Sidne7 L. Caill were alee at the tavern (R 9i ll). Arrowood. 
bad consumed between four and six beers durillg the evening (R 9J. Wbe~ the 
establishment was being closed £or the night, .Arrowood and Cab started te 



leave. .Arrowood had not spoken to the accused that night and had not known 

him previously (R 9, 14). The events which occurred arter Arrowood and bis 

companion, Cain, went outside the tavern are de.scribed by Arrowood as follows 

(R 9, lO)a · 


•I walked outside the tavern, and I heard something about 

Texas, and I was stationed down there. It was Lt • .A.llbrigbt 

that was speaking, and I was telling him. that I was stationed. 

in the Rio Grande Valley and liked it down there and wish I was 

back down-there. For no reason at all that I could see, Lt. 

Allbright got mad and started taking his blouse oft. That 11 

all there was to it. He grabbed me by the tie and hit me, and . 

the next thing I knew I was on the ground.• 


Accused's blow landed on .lrrowood 1s mouth, cutting his lip and knockiJl.g out 
one tooth (R lO, 12). Arrowood told accused not to take oft his blouse. Pre
ceding the actual encounter, someone made a statement that the accused was 
hiding behind Us bars or to take oft his bars (R 10 15, 16). Arrowood testi 
fied he did not make that statement to accused (R 1oi, but another witness 
thought it might have been Arrowood who said it, although the witness could 
not be positive (R 16; 17, 18). Pfc. Cain gave the following account ot the 
enco1•·.ter ·(R 12) 1 

"Well, when we came outside from the tavern we were stand
ing out there talking, and Lt. Allbright mentioned something 
about being from Texas, and this buddy of mine, George Arrowood, 
said he was stationed down there and liked the state very much. 
About that time Lt. Allbright grabbed him by the collar and 
pushed him up against the building and hit him and knocked him 
down .on the ground and jumped on him.• 

Arrowood did not strike the accused (R 10). Two enlisted men, besides .lrrowood, 
were involved in the scuttle and •piled on top• when accused and .Arrowood were 
on the ground (R 11, 12, 13); it appeared these two enlisted men were with the 
accused (R 13). Between three and six men were on the ground (R 19, 20) • 

. Two policemen iJl.tervened, separated accused and Arrowood., •and sent them 
1on their war" (R 6). Accused was not intoxicated (R 6, 15, 17). He spoke 
clearly and answered questions intelligentl1 (R 7). He told the policemen his 
name was Lieutenant Simpson or Simmons (R 6, 19). Accused was on top or the 
enlisted man, on the sidewalk (R 7, 8). Eight or ten people were present (R 8). 
Accused had lost his bridgework, which the policemen searched tor and found tor 
him (R 7), and had some blood on his shirt (R 19) • · 

\ . 
h extra-judicial statement made voluntaril7 b1 the accused was introduced 

in evidence without objectien (R 22, Pros. Ex. 1). IJa that statement accused 
said iB. p~ta 

2 



(365) 


•I left Bill's Pl.ace with two enlisted men and one officer 

about 10130 p.m. {2230) Wednesday, 17 April 1946. We went down 

to Fieldler's Tavern, and I remember seeing Private Arrowood. 

I was pretty drunk and do not remember too well what happened. 

He and I were arguing about Texas. The next thing I knew, I 

pulled oft my blouse, and I UJlderstand that he told me that if 

I took off my blouse he would stomp hell out or me. I know I 

took it off, and my hat off too. Then the fight started. Ci

vilian cops stopped it and I also got my bridge work knocked out 

in the upper front. I don't know who did it. He was the only 

one I was fighting with, so I guess be did it. I had it put 

back in yesterday morning. 


"The civilian eop stopped the fight, and Sgt. Fox got hold 

of me. I found my false teeth lying there on the pavement be

side me. I started off down the highway. About that time the 

civilian eops drove up and asked me what my name was. I told 

him Simmons. -Then we left.• · 


4. Evidence for the defense.· At his own request the accused was sworn 
and testified as t'ollows (R 2.3)1 . 

•I left the tavern, arid Corporal Liathis and I were stand

ing outside on the sidewalk. There were three enlisted men, 

and one of them popped oft about Texas, and I told him if he 

didn't like it he didn't have to be down there. So, at that 

time, there were two or three other fellows came up, and one· 

officer, and probably another one. I couldn't see the other 

one because he was behind me, and, I can't swear that this 

Private said this, but I know some enlisted man of those three 

said if I 1d take mr.rank off he'd beat Hell out ot me. I 

vaguely remember telling him to go ahead, and then he said, 

'What are you doing--hiding behind your bars? 1 , so I pulled 

this jacket here ott and my hat and then someone grabbed me 

and at that time I got hit in the mouth by the heavy-set fellow 

in front of me. I broke loose, and the officer on my right was 

holding onto me, and I hit him, and we started swinging, ud 

about that time the fight ceased. I got my teeth knocked out 

and got hit in the mouth, and I got blood on the baek ot my 

shirt.• 


He further testified that two persons were holdillg him; that he ~d struck no 
blows before being hit in the mouth; that he is not sure who hit him, nor whom· 
he hit; that he was f'ightillg with three people; that he remembers tightiAg with 
a lieutenant and thinks he knocked him down; that •I sure have" had trouble be
fore, and has been involved in eight or ten tight, since he was commissioned Oll 



23 L;ay 1944; that he had had a few beers, eight or ten, but was not drUDk; 
that he had no thought of fighting until someone said he was hiding behind 
his bars -- llThat 1s when I took my jacket p.rra; that 8 -------I walked out 
and I heard them talking about the place f:rexaii and they were running it 
down, and I just told them i! they didn't want to be down there they didn't 
have to•; that they were talking about Texas and he went over and talked to 
them. He enlisted in the •inactive reserve• in May 1942, entered upon active 
d~ty 19 February 1943, and was commissioned 23 May 1944. He served overseas 
with the 43rd Bomb Group. 

5. War Department records show that accused served as an enlisted man 
and aviation cadet from 19 February 1943 until commissioned a temporary second 
lieutenant on 23 11:iay 1944. He was promoted to temporary first lieutenant on 
23 May 1945. On 22 May 1945 he was awarded the Air 11.edal for operational flight 
missions from 23 December 1944 to 3 April 1945. On 6 July 1945 and again on 
29 August 1945 he was awarded Oak Leaf Clusters to the Air Medal for operational 
flight missions in the Southwest Pacific. 

6. The court was legally constituted and bad jurisdiction or the person 
and the subject matter. No errors injuriously affecting the substantial rights 
of the accused were committed during the trial. In the opinion of the Board 
or Review, the record of trial is legally sufficient to sustain the findings 
or guilty and the sentence, and to warrant eonfirination thereof. Dismissal 
is mandatory upon conviction of a violation or Article of War 95. 

~~~~~:LL~~~~~-' Judge J.dvoeate 

~....,--=:;;&.4~..._~.....,--...,--, Judge Advocate 
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','m, JaC:-0, Washington 25, D. C. SEP 6 1946 

TO: '.foe Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 }Jay 194.5, there 
are transmitted herewitn for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Wilburn 
T. Allbright (0-778686), Squadron A, 3502d Army Air Forces Base Unit, 

Technical School, Chanute Field, Illinois. 


• J 

2. Upon trial by general court-martial this officer was found guilty 
of v.-rongfu.i.ly striking an enlisted man in the mouth "With his fist, in vio- · 
lation of Article of War 9.5. He was sentenced to be dismissed the service. 
'l'he reviewi'Ilg authority approved the sentence and forwarded the record of 
trial for action pursuant to Article of Viar 48.. .' \ . . 

3 A summary of the evidence ma::, be found in the accompanying 
opinio! of the 3oard of Review. The Board is of the opinion that the 
recora of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation thereof. I concur in that 

opinion. 


4. '.i.'he evidence shows that accused, another officer and two enlisted 
men ·,rnre at a tavern drinking beer. The victim of the assault, Private 
Fir~< Glass Arrowood, and another enlisted man were also there drinking 
beer. Neither accused nor Arrowood was drunk. When the establishment 
was beillg closed for the night. all the parties mentioned above left and 
went outside. There Arrowood heard accused talking about Texas and inter
jected himself to remark that he had been stationed in Texas. Accused 
testified that one of the enlisted men "popped off about Texas, and I told 
hi:n if he didn 1t like it he didn 1t have to be down there." Someone made 
a statement that accused was hiding behind his bars or to take his bars 
off. Arrowood told accused not to take his blouse off. Accused knocked 
Arrowood down and jumped on him, cutting his lip and knocld.ng out one tooth. 
Accused received a blow in the mouth and lost his brideework, although the 
evidence does not show who struck him. Several were involved before the 
police. intervened and pulled accused off of Arrowood.. Arrowood had not 
:previously spoken to accused and had not known him before this incident. 

5. Accused entered the service as an enlisted man on 19 February 
1943, was commissioned a second lieutenant on 23 May 1944 and was promoted 
to £irst lieutenant on 23 .May 1945. He was awarded the Air Medal and two 
oak leaf clusters for operational flight missions in the Southwest Pacific 
Av~ilable·W~ Department records do not show his efficiency ratings. • 

6•. Accused assaulted an enlisted .man unnecessari~ vdthout adequate . 
provocation. In the course of a fight both men were injured. Accused 1

' ••• 

t· .,
' . 
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had been drinking. I recormnend that the sentence be confirmed but in view 
of the circumstances and the creditable combat record ot accused recommend 
that it be suspended. 

7. . Inclosed is a form or action designed to carry this recommendation 
into effect, should it" meet with your approval•• 

2 Incls THO?aS B. GRESH 
l. Record or trial Vajor General 
2. Form ot action The Judge Advocate General 

{ o.c.ll.O. Z'14. 12 Sep~mber 1946). 
• I #, ' I 

Co.c.M.o. _'twr,-,26liarcn "l.947.l ' 
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