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WAR DEPARTMENT 
UI'J13 Service Foroei 


In the Office ot The Judge Advocate General 

Washin&ton .25, D. c. 


SPJGQ - CM 312124 

UNITED STATES. ) 

) 


. v. ) 

) 


Second Ueutenant WILLUll T. ) 

JUETT, JR. (0-1032532), 30th ) 

Reconnaissance Troop, Meehani1ed. ) 


APR 24194; 

30'JIB INFANTRY DIVISIOlll 

Trial b.r G.C.M., convened at 
Oschersleben, Gel'IU.Il1', 20 Jlq 
1945. Sentencea Dismissal and 
confinement tor life. Onited 
States Peni"t;entiary, Lewisburg, 
Pennqlftnia. 

OPIHION ot the BOARD OF REVIEW 

· D.ANIEISON, BURNS and DAVIS,- Judge Advocates 


1. The accused was tried upon the toUcnring Charges and Speoificationsa 

CHARGE Is Violation ot the 58th .Article ot war. · • 
Speciticaticma In that Second Lieutenant William' T~ Juett, Jr., 

30th Reconnaissance Troop, Merchanised, did, in the vicinity' 
or Ugneurllle, Belgium, on or about 16 JanU81"7 1945, desert 
.the serrlce ot the United States and did remain absent 1n de
sertion until he surrendered himself at Besancon, France, on 
or about 11 Februarf 1945. 

CHARGE II1 · Violation or the 94th Article ot War. 
{Ffoding dt guilty disapproved b.r confirming authoriv.) 

Speoiticationa (Finding or guilty' disapproved l:ly' contirming 
authorit;r.) · · 

CHARGE III1 Violation ot the 96th Article ot War. 

(Finding ot no:t guilty".) · 


Specification 11 (Fjnd1ng or not guilt,-.) 

Specification 21 (Fin.ding ot. not guilty".) 

ADDITIONAL C~1 .Violation ot the 96th Article ot War. 
· (HollQ Prosequi) 
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Specification ls (riolls Prosequi) · 

Speoi£ication21 (Nolle Prosequi) 

Speoification J: (Nolle Prosequi) 

He pleaded not guilty and, two-thirds of the members of the court present at 
the time the vote was taken concurring, was found not guilty"·of Charge III 
and its Specifications and guilty" of the remaining Charges and Specifications. 
No evidence oi' previous convictions was introduced. 'three-fourths of the 
members oi' the court present at the time the vote was taken concurring, he , 
was sentenced to be dismissed the service, to forfeit all~ and allowances 
due or to become due and be ccintined at bard labor, at such place as the re
viewing authority- ma;r direct, for the term of his natural life. The review
ing authority-, the Commanding General, 30th Inf'antry_Division, approved the 
sentence with the recommendation that, in light of accused's youth, previous 
good'combat record, and the mitigating circumstances surrounding the offenses, 
the period of continement adjudged be reduced to 35 years, designated the 
Eastern Branch, United States Disciplinary Barracks, Greenhaven, New York, as 
the pla.ce of continement, and forwarded the record of trial for action under 
.Article of war 48. The confirming authorit7, the CoJ11111anding General, United 
States Forces, European Thea1;er, disapproved the findings or guilty of the 
Specification of Charge II and Charge II, contirmed the sentence, designated 
the United States Penitentiary, Lewisburg, Pennsylvania, as the place of con
finement, and withheld the order directing the execution of the sentence pur
suant to .Article of War 50½. · , · 

. . 

2. On 5 JamJJJXY 1946, the Board of Review in the Branch Office of The 
Judge Advocate General with the European !heater, examined the record of trial 
and held it leg~ sufficient to support the f'ind:fngs, as confirmed, and _the 
sentence. The Board of Review's holding, containing a S11JIIDl8l7 of the evidence, 
a discussion of the law pertinent thereto, and-the reasoning and conclusions 
of the Board, is attached to the record. The lcting Assistant Judge Advocate 
Gene:ral in charge or that.Branch Office approved the holding of' the Board of 
Review and on 5 January- 1945 forwarded the record or trial to the Comm.anding 
General, United States Forces, European Theater, tor execution of the sentence. 

. ' 

J. The sentence was ordered executed on 19 January- 1946 by General Court
Martial Orders No• .23, Headquarters United States Forces, European Theater, 
but thereafter, on 15 Febl'U8.l7 1946, by reason of the termination on J.9 January 
1946 ot the powers conterred b7 the President.upon the Comm.anding General., 
United States Forces, European Theater, under the provisions ot .Articles of 
War 48, 49, 50, and So½, General Court-Martial Orders No. 23 1 dated 19 JanUU7 
1946, were rescinded b;r Genera1 Court-Martial Orders No. ·44. The record or 
trial. was thereupon_ forwarded to The .Judge .Advocate General, Washington, D. c., 
tor appropriate action. 

.2 
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4. The record of trial has now been examined by the Board of Review in 
the Office of The Judge Advocate General, Washington, D. c., and it adopts 
and concurs in the holding of the Board of Review in the Branch Office of 
The Judge Advocate General with the European Theater, a copy of which said 
holding is annexed to the record of trial, and, for the reasons set fgrth 
therein, is.of the opinion that the record of trial is legally sufficient to 
support the findings and sentence and to warrant confirmation thereof. A 
sentence to dismissal and confinement for life is supported by a finding of 
guilty of a violation of Article of war 58. 

J 




HEADQUARTERS, ARMY SERVICE FORCES 
OFFICE OF THE JUDGE ADVOCATE GENDW. 


WASHINC.TON 25, D, C. 


Sl:'JGQ - CM 312124 MX( 9 1946 

MEMORANDUM FOR THE U-J.'IDER SECilli""'TARY OF WAR 

' 


SUBJECT: -Record of trial in the case of Second Lieutenant William T. Juett, 

Jr. (0-1032532), 30th Reconnaissance Troop, Mechanized 


1. Upon trial by general court-martial in the European Theater this offi 
cer was found guilty of (1) desertion in violation of Article of war 58 (Speci
fication, Charge I), and (2) le.rceny of a Gover:nment jeep in violation of Article 
of war 94 (Specification, Charge II). He was sentenced to be dismissed the 
service, total forfeitures and confinement at he.rd labor for the term of his 
naturai life, effective 2J Kay 1945. The reviewing authority approved the sen
tence with·a reconunendation that, in the light of his youth, his previous good 
combat record, and the mitigating circwnstancos surrounding the offense, the 
period of confinement be reduced to J5 years, end forwarded the record of trial 

.to the Commanding General,Um.ted States Forces, European Theater, for action · 
under Article of War 48. The Commanding General, United States Forces, European 
Theater, disapproved the findings of guilty of the Specification of Charge II 
and Charge II (larceny), confirmed the sentence, and pursuant to Article of war 
50½ withheld the order directing execution of the sentence. Thereafter, the 
Board of Review in the Branch Office of The Judge Advocate General with the 
European Theater..exandned the record of trial and held it ~egally sufficient 
to support the findings as confirmed and the sentence, which said holding was 
approved by the Acting Assistant Judge Advocate General in charge of that Branch 
Office who then forwarded the record of trial to the Commanding General, United 
States Forces, European Theater. The sentence was ordered executed by appropri
ate orders, but these orders were rescinded and the record of trial was forwarded 
to The Judge Advocate General. The proceedings may properly be promulgated, 
with your action with respect to execution of t):le sentence, by war Department 

. general court-martial orders. · . 

2. The accused was a platoon leader of the First Platoon, .30th Reconnais
sance Troop, Mechanized, which, on 16 January 1945, was engaged in patrolling a 
sector.near Ligneuville, Belgium. Although the situation was tactical, the 
eneiey- was •pretty well dispersed and iI1 no gTeat strength*** just scattered 
individuals thl'oughout the area". Accused was ordered to report to the command 
post, and in compa?V" with two enlisted men proceeded'to comply with this order. 
He was 1.mable to or did not locate the command post, spent the night in.a nearby 
village, and then•in company with the two enlisted men went by jeep to Paris, 
·Fr,mce. 	 One of the enlisted men accompanied him a short distance and then re

turned to his organization, while the other went to Paris with him blt later 

returned to his organization. The evidence leaves no doubt that the accused 

absented himself without leave from his organization on 16 Januarr 1945, and 


. , .. ,.. 
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that he remained absent therefrom until he surrendered himself' at Besancon, 
France, on ll February 1945. The evidence f'urtber supports the inference that 
this absence was attended b;r the intent requisite for conviction under Article 
of War 58, and shows that accused was mental.11' and legal]Jr responsible tor his 
actions. · 

The accused testified 1n his own behalf that on 16 Janu.ar,.1945, while his 
organization was engaged 1n patrol duty, he left his platoon and encountered an 
.American soldier with whom he became involved in an argument. The argument be
came so violent that he believed the soldier was going to shoot him and, there
fore, shot him first. He felt.that he had done something he ncould not possibl,y 
get out or•, and decided to go to Paris. He lat.er surrendered himself at Besancon, 
France, at which time he was ill as a result ot exposure and insufficient food. 
He was sent to a hospital in Dijon, France, and informec;l the officer of the <lq · 
that he had escaped from ene~ captors. While in the hospital he did not take 
the sleeping tablets which had been given him but retained them until he·bad ac
cumulated 15 tablets. After be was turned over to the military police, he 
realized he was in na mess that was going to get worse and worse as it went along• 
so he took all the tablets at one time. The diagnosis of his condition indicated 
that he was suffering from •Psychoneurosis, reactive depression, sv, with suicidal 
tendencies•. A later psychiatric examination recited that he was'II. narcissistic, 
egocentric, schizoid individual who is not psychotic•, but was responsible for 
his actions. 

3. Accused was inducted on 19 January 1942, completed officer candidate 
school, and was commissioned on l July 1943. On l November l94J, he joined his 
organization, and on 14 June 1944, D plus 8, arrived in France. He participated 
in hazardous operations until somet·time in July when he was wounded at st. Lo 
and hospitalized for·ten weeks. He thereafter returned to his organization and 
served with it in the heavy fighting in the Battle of the Ardennes. His troop 
commander has stated that the performance or his duty prior to the offense was· 
excellent, that his character was good, and that he was greatly admired and re
spected by the men serving under him. One officer of his organization testified 
that when he was given a mission he never questioned it in any wq but alwqs 
performed it promptly. He also stated that •the bozs in his platoon * * * said · 
* * * they would go to hell tor him * * * £tmt1 tha]/ *· * * He was the best liked 
platoon leader in the whole platoon. He was not only liked by his whole platoon 
but by the entire company.• 

4. Accused'& desertion, which occurred at one of the critical periods ot . 
the war, was a grave offense and cannot be condoned •. In view,-however, of hi&? 
creditable record as a combat officer and the circumstances surrounding the com
mission or the offense, it is believed that .the period or conf'inement should be 
reduced to eight years. · In acc~rdance with the policy of the War Department the 
place of confinement should be changed to a disciplinary barracks. · 
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5. Inclosed is a form of riar Department eeneral court-martial 
orders designed to promulgate the proceedings and carry into execution. 
the foregoing recommendation shou]d it meet with your approval. 

2 Incls 

l1L.c~t . ( 
THOMAS H. GREEN~

l. Record of trial. ' Major General 
2. Dr:lft of GCMO The Judge Advocate General 

------- 
( a.c.M.o. 152, 2s 11ay- 19~6). 



WAR DEPARTMENT (7) 
Army Servioe Forces 

,· In the Office of The Judge A.dvoca.te Genera.l 
Washington, D. C. 

SPJGK - CM 312137 

.5 JUN 1946 
UNITED STATES SEVENTH INFANTRY DIVISION ~ 

v. ) Trial by G.C.M., convened at APO 7, 
) o/o Postmster, Se.n Francisco, ·California, 

Priva.te First Cla.ss JOHN ·) 12 and 15 November 1945. Dishonorable 
W. BROOKS (44047659), Head- ) discharge (suspended) and confinement· 

quarters Company, 3rd Battalion, ) for one (l) year. 

l 7th Infantry. ) 


OPINION of the BOABD OF REVlEW 
K"CJDER, A.C:KROID and WINGO, Judge Advocates. 

l. The record of tria.l in the oa.ae of the soldier named above ha.a been 
examined in the Office of The J'Udge Advocate General and there found legally . 
insufficient to support the findings and the sentence. The record has now 
been examined by the Board of Review and the Board submits this, ita opinion, 
to T~e JUdge .A.dvooate General. 

2. The accused was tried upon the following Charges and Speoifications1 

CHA...~GE Ia Violation of the 61st Article ·or War. (Finding of not 
guilty.) 

Specification& (Finding of not guilty). 

CHARGE II: Violation of the 93rd Article of War. (Finding of not 
guilty.) 

SpecifioatioJ?. lz (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

CHARGE II:i:a Violation of the 96th Article of War. (Finding of 
not guilty.) · 

Specification: (Finding of not guilty).· 

ADDITIONAL CHARGE&·· 'Violation of the 96th Article of War. 
. ' 

Speoifioa.tions In that Private First Class John Yi. Broolcs, Head
quarters Company, Third Battalion, 17th Infantry, witjl intent to 
defra.ud SAN HWA.N YUN and KANG WON KO, did, at AP0-7, on or about 
10 October 1945, unlawfully pretend to SANG HV'iAN YUN and KANG 
w'fON KO that Korean school children took watches from him, well 
knowing that said pretenses were false, and by means thereof did 

http:defra.ud
http:Priva.te
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fraudulently obtain from said SA.NG BWl.N YUN and KANG WON KO 
the aum of ten thousand yen. , 

The accused pleaded not guilty j;o all Chargea and Specifications. He we.a found 
not guilty of the Origina.l Charges and Specifications and guilty of the Addi
tional Charge and its Specifioation. Evidence wa.a introduoed of one pre,,ious 
conviction by summary oourt-nartia.l for absence without leave from a~out 4 
Mu-ch 1945 to about 7 Mu-oh 1945 in violation of the 61st Artiole of War, for. 
which he was sentenced to forfeit $18.66 of his pa;y. In the instant case he 
was sentenced to be diahonorabl7 discharged the service, to forfeit all pay 
and allowances due or to become due, and to .be confined at hard labor for one 
;year. The reviewing authority approved the sentence, suspended execution" of 
the dishonorable discharge and designated the Philippine Detention and Rehablli• 
tation Center,or elsewhere as the Secretary of War might direot, u the plaoe 
of oonfinEmB nt. The result of the trial waa published in General Court-Martial 
Order• No. 51, Headquarters Seventh Infantry- Division, 22 December 1946. The 
record of trial was forwarded to the Office ot The Judge ,Ad.Tocate Gen&ra.l pur• 
suant to Article of War 5~. 

·3. Evidence of fraudulently- obtaining 10.000 yen alleged in the Specifica
tion of the Additional Charge, the only offense of which the aoouaed was found 
guilty. ii &a followu 

On 4 Ootober 1945 Mr. Sang Hwan Yun, a teaoher in a Korean school in 
Chong-ju,Korea, was approached by the aocuaed, whose organisation was in the 
proceu of occupying the school. According to Mr. Yun•a testimony, the ac• · 
ouaed 

a••• told me that 20 watches were miaaing and he wanted to cheolc · 
whether t..'ltey were stolen. ffllen he told me he wanted to check the 
students, I tola him they would not be in until 1400 and then he 
could oome around. At 1400 all the students were assembled. a.bout 
200 of them, and this soldier told me that he would like to oheok 
them himself, but a.s he did not understand the language it would be 
ea.lier for me to check the· students myself. I checks cl the students 
but nobody had the wa.tchea. Then the aoldier ~sked about checking 
the carpenters who were working on the· aohool. I took the soldier to 
where the carpenters 1rere and asked them. about "Che wa.tohes, bu-& they 
denied having the wa.tches. The soldier then brought up the ma.tter 
of the school organization and that they would have to do something 
about it and it the watohea did not ahOlf up he would ha.ve to oall 
the_ MP 1a a.nd have ever:, student checked. I did not want to get the 
people in oha.rge o.f the aohool into t.ey trouble it I could ma.lee personal 
compenaation. At that time the soldier said that 21 watohea were lo.t 
and the oost would be 20,000 ycm, but he would cut it down to 10,000 
yen. Tha.t was a large aum of money and I could not take care ot it 
mys elf and would have. to g,t in touob w1th the other membera ot the 
organization. The following day I talked with other members ot the 
school committee. While we were aure the atude:nta did not ta.ke any 

2 
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of the ntohea. we thought the aohool 1'0uld be aocuaed and thought 
we might a, well pay the money and get it settled" (R. 11.12). 

none of the men who takes care of the finances of the school brought the money 
to me and I paid" the accused 10.000 yen (R. 25 ). 

The Director of the school, Mr. Kang Won Ko. testified that it 

"••• took a.bout three or tour days to ohec-k the students for watches 
but nobody had the we.tches ao we decided the students did not take· 
them. Mea.m,hile /accused7 came around two or three times. He said 
the watches were not his-and if the watches were lost he would have 
to pay tor them out of his own pocket and he did not have the money. 
and if the watches were net returned. he would have to have m.oneyn 
(R. 13 ). 

Mr. Ko "at first" told the accused 

"••• why not try to make the deal through the officer. but f;.oouseg 
said that if that were the.case; the officers would probably check 
eveey student. one by one. and as educational director, I did not 
believe in those things. I did not want the students to know that 
they were suspects. I was afraid it would have a serious effect on. 
the children's psychology" (R. 14). 

Mr. Yun was recalled as a witneaa for the prosecution and on oross-exami

nation by the defense testified that accused ha.d •said he thought the students 

might have stolen those watches so had to find out who got the watches••• 

and if I could not find the watohea he would report it to the MP'•• I thought 

that this would be too bad for us if the watches were not folmd for it would 

give us a bad name" (R. 24. 25). 


Mr. Ha.ck Chin Kim. the interpreter tor the school authorities, testified 

that at some time "during this transaction" the accused showed him a. bundle 

of money and "said it was 10,000 yen" (R. 26). am told l!r. Kim "not to 


. talk about it to the other soldie~s" (R. 25). 

Pr.i va.te First Cla_ss Ralph J. M:l.rtin, a. witness for the defense. testified 
that accused was watch repairman for his company. and on an WlBpecified date 
had in his possession twenty watches which he had kept in a room in a "building" 
and were subsequently "missing." Korean school children and .Allerican soldiers 
had access to the room 'Where the watches had been kept (R. 26. 27• 28 ). 

4. The Speoifioa.tion alleges in pertinent pa.rt that the aooused did 
11wi th intent to defraud ••• unlawfully pretend to Sang Hnn run and Kang Won Ko 
that Korean school children took watches from him, well knowing that said 
pretenses were false, and by ~ans thereof did fraudulently obtain from said 
Sang Hwan Yun and Kang Won Ko 11 the sum of 10.000 yen. '.Lhe of.rem• alleged 

3 
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is thus that of obtaining property by raise pretenaes, and the. Speoification 
follows the forms therefor prescribed in the Manual tor Courts-Martial CJ.pp. 

· 4, Forms 120,150). However, the evidenoe tends to. show that ~he accused in
tendttd to and did extort the money from the school authorities by threaten
ing to report .his loss to his superiors a.nd thus subject the children to· 
further examination and injure the good reput~tion of the school. It W&S 

this threat whioh compelled the school authorities to give accused the money. 
They did not believe the children stole the watches and did not rely on the 
representations of a.ooused tha.t the children did st;ea.l them or might have 
stolen them.· Furthermore, there was no proof that such representations.were 
false and a fortiori no proof tha.t aocused knew thq were fa.lse. Therefore 
the elements of the oftenae ot obtaining property by fa.lae pretenaes were 
not proved (see CM 270454, ·irreie, 45 BR 289, 292; Randle v. United States, 
12· App. D.C. 368, 113 Fed. ~945J title 22, Seo. 1301, D.c. Code). The 
evidence te.nded to prove an o~enae a.n&logoua to bla.okmail (see CM 264680 
(NATO 3117), Thoma.a, S Bull JAG 422J title 22, Seo. 2306, D. C. Code). The 
va.ri&n0e between the allegations and proof wu fatal. 

5. For the reasons ata.ted, the ~a.rd of Review is of the opinion. that 

the record -0£ trial 1a legally insufficient to support the findings of guilty 

and the sentence. · , 


==.~=:~=~:~:·:·:·:·:t:::~:::::::=·.=,.,===·: ::: ::::: 
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Hq ASF, JAGO, Washington 25, D. C. JU;-. 11 ,,;)6 

TO I The Seoretary of War 

1. Herewith transmitted for your action Wlder Article of War sot 
as amended by the act of 20·.A.uguat 1937 (50 Stat. 7241 10 u~s.c. 1522) 
and the aot of l August 1942 (66 Stat. 732), is the record of trial in 
the case or Priva.te First Clan John W. Brooks (44047659), Hea.dquarters 
Company, 3rd Battalion, 17th Infantry. 

2. I concur in the opinion of the Board ot Review tha.t the record 
of trial is legally insufficient to aupport the findings of guilty and 
the sentence and, for the rea.sons stated therein, recommend tha.t the 
findings of guilty and the sentence be vacated, and that all righta, 
privileges and property or which this a.ooused has been deprived by virtue 
of the findings and sentence so vaoa.ted be restored. 

3. Inoloaed is a form of action designed to carry into effect this 
reoommeDd~tion, should such aotio~ "9et ·:;;,_h y'.'.-C\ 
2 Incls THOUIAS H. GREEN 

1. Record or trial Major General_ 
2. Form or action The Judge Advocate General 

-----------·---------
( a.<::.H.o •. 243, .31 July 1946). 

6 
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WiL~ DEPARTMENT 

In the Office ot The Judge Advocate General 


Washington 25, D. c. 


JWQ - CM 312150 

UNITED STATES 	 ) 
) 

v. 	 } 
) 

Private J!lllES E. MOP.RIS ) 
(34904776), 3078th Engineer ) 
Dwnp Truck Company, APO 331 ) 

) 
). 
) 

SEP 12 1946 

OKINAYlA BASE C~!A.ND 

Trial by G.C.M., convened at 
ARO 331, c/o Postmaster, San 
Francisco, California, 18 
December 1945. Dishonorable 
discharge (suspended), and 
confinement tor five (5) years, 
Philippine Detention and Re
habilitation Center. 

OPINION OF THE BOARD OF REVIEW'. 
WURFEL, OLIVER and McDOmra:Lt, Jud.ge Advocates 

. ' 

1. The record ot tr~al in the case of the soldier named above, having 
been examined in the Office of The Jud~e·Advocate General and there found 

· legally insufficient in part to support the findings and legally sufficient 
to support the s~~tence, has now been examined by the Board of Review md 
the Board submits this, its opinion, to The Judge Advocate General. 

a • .A.ecuaed was tried.upon.the following Charges and Specifications, 

-CHARGE Ia Violation of the 93rd Article of War. 

Specification ls (Finding or Not 	 ~uilty). 

Specification 21 In that Private James E. Morris, 3078th Entineer 
Dump Truck Company, 1344 Engineer Combat Battalion, did, at 
JulO 331, on or about 11 September ~945, assault Yoshf Odo with 
intent to rape, by willtully and feloniously assuming a threat
ening attitude, while only clothed in a. shirt, by threatening 
with a knife, to wit a carbine bayonet, unsheathed, and by 
hurrying toward said Yoshi Odo, a female while said female 
was bathing in the nude. 

CHARGE II1 Violation or the 64th 	Article of war. 

Specifications In t,hat Private James E. Morris, 3078th Engineer 
Dump Truck Compmy, 1344 Engineer Combat Battalion, having 
received a lawful command from 1st Lt. Joseph S. Hunter·, 
Company B, 52nd Military Police Battalion, his superior 
officer, to enter a Military Police Vehicle, did at APO 331, 
on or about 11 September 1945,.will~lly disobey the same. 
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CHARGE. Illa Violation of th~.63rd Article of War. 

Specif'ication1 	 In that Private James E~ Morris, 3078th Engineer .. 	 Dump Truck Company, 1344 EnGineer Combat Battalion, did,. at 
APO 331, on or about 11 September 1945, behave himself with 
disrespect toward 1st Lt. Josephs. Hunter, Company B, 62nd 
Military Police Battalion, his superior officer, by saying 
to him, "you cock-suoker", and "you mother-fucking son-of
a-bitch", or words to that effect. 

CHARGE IV1 Violation of the 65th Article of War. 

Specifications In that Private James E. Morris, 3078th Engineer 
Dump Truck.Company, 1344 Engineer Combat Battalion.- did, at 
APO 331, on or about 11 September 1945, behave in a disrespect
ful manner toward Technical Sergeant John E. Sawicki, Company 
B, 52nd Military Police Battalion, a noncommissioned officer 
who was in the execution of his office, by saying to him, 
"you cock-sucker", and "you mother-fucker", or words to that 
effect • .. 

·. CHARGE .Va Violation of -the 96th Article of War. 

Specifications In that Private James E. Morris,. 3078th Engineer 
Dump Truck Company, 1344 Engineer Co~at Battalion,.did, at 
APO 331, on or about,11 September 1946, wrongfully threaten 

. to kill one Private Clarence S. Harrori, C-5, Military Govern
ment, ASCOMI, by gestures and stating "I'll kill you, you damn · 

. Jap,· you, you", or words to that effect. · · 

Accused pleaded not guilty to all Charges and Specifications end was found 
not guilty of Specification 1, Charge I, and guilty gf all.Charges and of 
all other·Specifications.· Evidence of.one previous conviction by summary 
court-martial of druilk and disorderly conduct in violation of Article of 
War 96, and of one previous conviction by special court-martial. of using 
a Government vehicle without authority in violation of.Article of War 94, 
was introduced. :i:he accused was sentenced to be .dishonorably discharged 
the service, to forfeit all pay and. allowances due or to become'due and 
to be confined at hard labor at such place as the reviewing authority mAY 
direct for five years. ,The reviewing authority approved the sentence,~ 
suspended the execution of that portion thereof adjudging dishonorable 
discharge, and designated. ~he Philippine Detention and Rehabilitation 
Center as the place of confinement~ The_ proceedings were published in 
General Court-Martial Orders No. 6,·Headquarters Okinawa Base Command,, 
APO 331, l6·January 1946., .The.Boarq. of .Review.is of the opinion that 
the evidence i! legally sufficient to Support;the'f'indings,of' !§Uilty 
as to all Charges and_,Specit'ications_ of,which the accused was found 
guilty, except Charge l and-Sp!cification 2 thereof•. This leaves for. 
consideration the legal'sufficiency of th~ evidence to sustain Specifi 
cation 2 of Charge I and· Charge I, in wt,.ich it .. is alleged that accused 
assaulted.Yoshi Odo with intent to r~pe.·. Only.the evidence ·pertaining 
to this Specification ,n.11.be.reviewed.~ · · 

' ., • ' > , ( • • 

2 
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3. Evidence for the Prosecutions Yoshi Odo, an Okinawan farmer 
girl, at about 1730, 11 SeI?tember 1945 was taking a bath at the beach 
(R 19). 11/hile she was nude, two persons, one of whom she identifie.i 
as the accused, approached her. Accused was clad only in a shirt and 
with his pants wrapped around him (R 19). Upon his approach_. Yoshi 
started to put on her dress and another 'W'Olllan who was there ran· away. He 
came in front suddenly, took his knii'e, opened it and said, "You and I 
will do this", in pidgin language. As soon as he took out his knife, 
11hich was !ive inches long, she ran away. She thought .trom his actiona 
that he was going to kill her but did not lmow 'What he was sqing (R 20). 
The bathing beach allocated to the natives adjoined the one allocated to 
military personnel { R 14). · 

4. Evidence tor the Defense I It was stipulated that Sergeant Joe 
N. Davis would testify that the ·accused asked for and received permission 
to go swi:mming on 11 September 1945 and le!t the canpaey area about 1630 
(R 23; Def. Ex. A). It was further stipulated that Private First Class 
L. T. Jones would testify that from about 1630 to 1?00 on 11 September 1945, 
he and accused nre swimn1ng together near Shitai3adori and that accused 
had no contact with any natives during that time {R 23; De!. Ex. A). 

After being advised- o! his rights, accused testif'ied under oath sub
stantially as follows i On the afternoon o! 11 September 1945, he was work
ing 1n the company area until 1630 at which time, nth permission .trom his 
sergeant, he went down to the beach (R 23). Accused was in the pool at 
1700. He washed his fatigues and left the pool about 1800. By this time 
he was alone. He started up the road, returning to his company, when he 
met a boy llho wanted to trade sea shells ;f'or cigarettes {R 24). Vlhile they 
were talking, the MP•s took accused into custody tor being ott limits (R 24). 
At that time accused was dressed in a pair o:f' sw:fmming trunks, had a fatigue 
jacket outside around his waist and carried in his hand a pair or wet 
fatigue trousers which he had washed (R 27). The first time he saw Yoshi 
Odo was at least a week after he· was put into the stockade (R 24, 26). 

s. In order to establish the ot!ense ot assault with intent to canmit 
rape a 

"The intent to have carnal lmowledge of the 110man assaulted 
. by !orce and without her consent mu.st exist and concur with 

the assault. . In other words, the man must intend to overcome any 
resistance by force, actual or constructive, and penetrate the 
woman's person. ~ less .intent will not sui'!ice. 11 (MCM 1928; 
par. 1491, P• 179). 
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. In CM 199369, Darts, 4 BR 37, the Board ot Review said., quoting 
trom ~ v. State, .191 Tex. Cr. Rep. 468., 2.39 s.w. 966: .' 

·•1 '"It is essential that specific intent to commit rape be_ 
established by the testimony, and it must go beyond the mere 
possibility of such intent. *** The tact that. the conduct 
attributed to the appellant. was· atrocious· and merited punish
ment cannot take the place or proof establishing tbs elements 
or an assault with intent to rape.• (~derscoring supplied)•. 

Board ot Review opinions·1n 11hich it has been held that an intent 
to commit rape was not inferable !rom the circumstances are collected in 
CM Australia 2158, l'rujillo, decided 6 July 1945 by the Board or Review 
tor United States Army Forces in the Pacific., as .f'ollOW8: · · 

•In late atternoon accused tollowed a six and one half years 
old girl to her home. He attempted to kiss her, exposed his 
private parts and· placed hia ham under her dress but did not 
attempt to remove her underclothing. Victim backed away; ac
cused did not attempt to restrain her and lett upon another• s· 
approach" (CM 199369, Davis,. supra). 

"About 1:00 .A..M. a 17 years old girl was awakened by accused 
1d.th his clothing removed standing next to her bed. He took hold 
other shoulders and kissed her on the mouth. She got out ot bep 
and put on the lights. Accused gave his name and out!it and 
'irithout a bit of trouble' she led him to the door and ha left 
saying that he was sorry" (CM 220805, Pean, l.3 BR 7.3). 

"A 14,_years old girl and her 9 years old sister 198re followed 
home by accused 'Who grabbed victim trom the rear. She tell to the 
ground on her stomach arid he fell on top of her and put his hand 
on her leg under her dress., hal.tway' between the hip and the knee. 
She knocked ~is hand aw-a::, and he started to replace it but a· 
stranger came to the door ot the house and he fled" (CM 2.39839, 
Harrison, 25 BR 27.3). · ' , 

"Accused joined party of men and 1ft>men previousJ.:.yunknown to him. 
At his invitation to go to his room to feed his dog,.one.woman 
accompanied him•. He threw her on the bed, locked the door and 
turned. out the lights, /said ha "Wanted to •get hot1 , pulled up , 
her skirt and opened his trousers. She screamed once, a man an
swered., but she screamed no more. He sudden'.cy desisted•. Held: 
The encouragement she had lent to his advances obviated the likeli
hood of intent to achieve his desire by any force necessary"
(CM: 245081, Whittiker, 24 B.R. 12J). 
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"Accused, while out walking with an Army nurse, 'pinned' her to 
a tree and forcibly kissed her. He asked for another date that 
night and she consented 'provided he behaved himsel.t'. That 
evening he forcibly seated her upon the ground, placed himsel.1" 
on her and attempted to have sexual intercourse. She screamed 
and struck him in the face. He struck her but immediately de
sisted from his attempts and assisted her to rise and took her 
home" (CM 244546, Klinkert, 28 Bi 34?). 

In this case there is no evidence that accused either touched the 
girl., exposed his private parts to her, or spoke of intercourse. All 
that accused did was to draw a knife and menace Yoshi with it 'While say
ing something that she did not understand. This frightened her and she 
ran away and was not further molested by accused. This conduct of the ac
cused constitutes an assault in violation of Article of War 96, but is 
wholly lacking in the essential element of intent to force sexual inter
course. Accordingly, it is the opinion of the Board of Review that the 
evidence is legal.4' sufficient to sustain only so much of the .findings 
or guilty of Charge I and Specification 2 thereof as involves a finding 
that the accused did at the time and place alleged commit an assault upon 
Yoshi Odo in violation of Article of War 96. 

. 6. Accused stated th.at he was born in Roseville, TeMessee; he 
completed eight years of school and moved to Melllphis ·in 19.38, where he 
was a truck driver until inducted in July 1944. Accused arrived in Okinawa 
12 August 1945. He was convicted by a summary court-martial in December· 
1944 .for drunk and disorderly conduct and in January 11)'. 5 for misappro
priation of' a military vehicle for which he served 45 days of a six months 
sentence. Accused is 28 years of age, married., has ane child, one step- · 
child and a dependent grandmother. · 

7. For the reasons hereinabove stated, the Board of Review holds 

the record of trial legally sufficient to support only so much of the 

findings of guilty of Charge I and Specification 2 thereof as involves 

.findings or guilty of assault at the time and place and upon the person 


· alleged, in violation of Article of War 96., legally sufficient to support 
the rem~ining Charges arid Specifications and legally sufficient to SU?
port the sentence. 

Judge .Advocate. 

Ju:ige .Advocate. 
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JAGQ - CM 312150 	 l.,Jt Ind 

WI>, JA{j(), Washington, D. c. 

ro: The Under Secretar;r of War 

1. Herewith transmitted for your action under Article of War 50½. 
as amended by the act ot August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of Private James E. Morris (34904776), 
3078th Engineer Dump Truck Compaey-; APO 331. 

2. I concur in the opinion of the Board ot Review and tor the 
,reasons 	stated therein recomnend that only so much ot the .findings of 
guilty" of Charge I and Specification 2 thereof as involves findings ot 
guilty ot assault at the time and place and upon the person alleged, in 
'fiolation ot Article of War 96, be'approved, and that all rights, 
pri'fileges and property of which accused has been deprived by virtue of 
that J>Art of the findings so Tacated be restored. 

3. Inclosed is a torm of action designed to carry into effect the 

recommendation hereinabove made, should such action meet. with-approval. 


2 Incls THO.MASH. GREEN 
1~ ·Record ot trial 
2. Form or action 

Major General 
The Judge .Advocate General 

-( G~~~!!.O. 3291 31 Oct 1946).- 



WAR DEPARTMENT '(19)In the Office of The Judge Advoca.te General 
' Washington, D.C. 

JAGK - CM 312191 
19 JUN 1946 

UNITED STATES 	 ) 77TH INFANTRY DIVIS!()!{ 
) 

v. 	 ) Trial by G.C.M.; convened at APO 77, 
) c/o Postmaster, San Francisco, 

Private First Class GLENN ) California, 14 December 1945. Dis
R. McNAHAI {35219353), ) honorable discharge and con!ineme~t 

Company A, 154th Engineer Combat ) for life. Penitentiary-. 

Battalion. ) 


----·------------REVIEW by the BOARD OF REVIEW 
KUDER, ACKROYD and WINGO, Judge Advocates. 

·---------------
1. The Board of Review has examined the record of trial in the case 

of the soldier named above. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation or the 92nd 	Article of War. 

Specification: In that Private First. Class Glenn R. McMahan, 
Company A, 154th Engineer Combat Battalion, APO 928 c/o 
Postnfaster, San Francisco, California, did, at APO 928 c/o 
Postmaster, San Francisco, California, on or about 8 
November 1945, forcibly and feloniously, against her will, 
have carnal knowledge of Toshiko ota. 

CHAilGE II: Violation of the 93rd Article of War• 

. 


Specification: In that Private First Class Glenn R. McMahan, 
***, did, at APO 928 c/o Postmaster, San Francisco, California, 
on or about 8 November 1945, with intent to do bodily harm, 
commit an assault upon Shoji Ota by threatening him with a 
dangerous weapon to wit; a bayonet. 

He pleaded not guilty to and was found guilty of both Charges and their Speci
fications. No evidence of previous convictions was introduced. He was sen
tenced "to be dishonorably discharged the service, to forfeit all pay and ·allow
ances due or to become due, and to b.e confined at hard labor, at such place 
as the reviewing authority may direct for the term of your natural life." 
The reviewing authority approved the sentence, designated the "United States11 

Penitentiary, McNeil Island, Washington, as the place of confinement, and for
warded the record of trial for action under Article of War 5~. 

3. The Board of Review adopts the statement or the evidence and.law con
tained in the Staff Judge Advocate1s review. 

http:Advoca.te
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, 4. The court was legally conatituted and had jurisdiction over the 
acouaed and of the offeDSes. No.errors injuriously affecting the aubatan
tial rights of the accused were coIDlllitted during the trial. The Boa.rd ot 
Review is of .the opinion that the record of tria.l is legally sufficient to 
support the findings of guilty and the sentence. A sentence to aeath or 
imprisonment for life is mandatory upon a. conviction of a. violation of 
Article of War 92. Confinement in a penitentiary is authorized by Article 
of War 42 _for the ,offense of rape. recognized as an offense of a. civil· 

! 
nature and so punishable ~y penitentiary confinement for more than one 

I 
/ 

year by Title 22. para.graph 2801, of the District of Columbia. Code. 
/ 

__Jt'~.'""~~,.:a,·""·';:;a..-,',~'~-=::i=.------• Judge Advocate 

~~~ , Judge Advocate ----------~-------
___8_CL4'i,c~'-::;W.x-:•--,t<J;.:.~~=..,.:."'---·' Judge Advocate 

---·--- (a.c.M.o. 20a, 2 July 1946):---

2 
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·WAR DEPARTMENT 
Army Service Forces 

!n the Oi't1ce of The Judge Advocate General 
Wash1ngtCll1 D.C. 

SPJGN-CM ..'.312207 

UNIT£D STATES AE.'.Y FORCES 
UNITED STATES ) \'iESTERN PACIFIC 

v. 
) 
) •Trial by G.C.lI., convened at 

Private JOE N. JOICE (42191852), 
) 
) 

Headquarters, Sub-Base R, APO 73, 
5 December 1945. Dishonorable 

809th Amphibian Truck Compaey 
(ro).. 

) · 
) 

discharge and confinement for 
lite. Penitentiary• 

REVIEW by the BC¥i.RD ~· REVIEW' 
BAUGHN, o•carnoo and O'HARA, Judge Advocates 

l. The Board of' Review has examined the record of' trial in the 
case or the soldier named above. 

2. The accused -was tried upon the following Charge and Specifi
cation: · 

. CHARGE: Violation or the 92nd Article o! war. 

Specif'icationa !n that Private Joe N. Joyce, 809th Amphibian 
Truck Company (ro), did, at APO 73, on or about 28 October 
19451 l'lith malice aforethought, willtully, deliberate~, 
f'elcmiously, unlawfully, and with premeditation kill one 
Teclmician Third Grade Webster Covington, a human being., 
by shooting him with a Carbine Cal••30 Ml. 

He pleaded not gullty to., and "Was found gullty of', the Charge and the 
Specification. He was ~entenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to becane due, and to 
be confined at hard labor, at such place as the reviewing authority 
might direct., for the remainder o! his natural life. The reviewing 
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authority approved the sentence, designated the United.States 
Penitentiary, McNeil Island, Washington, as the place of confinement, 
and, pursuant to Article of War 5~, withheld the order directing 
execution of the sentence. i. · · ' ' 

3. Evidence for the prosecution: Accused and Technician Third 
Grade VTebster Covington were members of the 809th Amphibian Truck 
CoI!lpany, lihich, on 28 October 1945, was stationed at APO 73. About 
nine p.re. on that date they became involved in an argument, in the 
course of which accused m.s struck in the mouth by Covington, knocked 
to the ground and kicked 1n the stomach and leg (R. 17, Pros. Ex. A). 

Other members o:r the company pulled Covington a1ra.y !rem 
accused who arose and went to the suppJ.3' roan., where, advancing the 
pretext. that he was going on guard duty, he asked for a rifle . 
(R. 9; Prax. Ex. A) •. The Charge of Quarters took a rifle out of the 
rack but., noticing accused's swollen lip, anticipated sanething 11as 
'Wrong and turned to examine the guard roster before giving him the gun. 
As soon a~ the Charge of Quarters turned his back, accused seized the 
rifle and ran rut., saying., "Don't stop me I'm coming out" (~. 9-10). 
He then began a search through the tents for Covington but was unable 
to f:ind him (Pros. Ex. A). . · 

Rifle in hand., accused approached Private First Class 
Henry L. Smith and "Sergeant Brownie"., halted them and then -waved them· 
on saying, 11You are not the ones I'm looking far." He added he would 
11get11 the man he 11as looking for. According 'J;o Smith it was then 
"about 9:30 or 10:00 o•cloc~. 11 Just before accused met Smith and 
BrO'\mie., they had been talking to Covington 'Who got out of sight an 
accused's approach. During this cai.versation, Covington had remarked 
that he had been fighting with 11a new boy11 and had asked for a knife 
so he could make a 11 come-back11 (R. 6). After accused had passed on, 
Covington rejoined Smith and Broffllie and the three men went to the 
supply roan to draw rifles so that they could 11get Joyce and bring· 
him in11 (R. 6-rl., 9)a 

Accused had.been gone from the supply roan about fifteen 
minutes 'When Covington., Smith and. Brownie arrived (R. 9). By 
11 throw:ing their rank," Covingtcn and Brovmie procured rifles., with 
amnunition clips, and departed to search for accused (R. 9-10). 
Covington returned in five minutes., exchanged his rifle for another, 
and went out again. Ten minute~ ;tater Smith came back and turned in 
the rifle BrO'wnie had taken out •.. Th~.Gharge of Quarters asked Smith 
to have Covington return his.rifle, but the latter did not cane back 
in until a half-hour la\er •. \Then Covington caine back, he. COll1llenced to 
remove the clip fran the rifle., but., upon learning that accused still 
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had a rifle out, Covington decided to retain his and he put the 
clip back in the rifle and a round into the chamber. He 11as 
standing with the rifle at port arms when accused approached £rem 
the rear and said, "Don't move, I've got you covered." In the words 
of the Charge ot Quarters, the i'ollowing then transpired: 

"Covington turned around facing Jo:,ce with his rifle 
pointed at Jo:,ce and Joyce pointed at him, vice versa, 
walked over to the partition - which they were separated 
only by a bed and the partition. Then Covington turned 
his rifle at port arms still holding his riflo in his 
hand, or course. * * * Covyigton took his rifle off Ja:rca 
and held it at port arms /joyce' s was pointed toward 
Covington•s chest. * * * I don't really think it 11as 
up to his should8!:7. Then in sane sort 01' conversation 
and some profanity, I couldn't understand any of ite 
I didn't know the nature ot the argmnent. So Joyce 
after the few words they- did have Joyce told Covington 
not to move ffi * * I looked up in time to see the 
flame frcm the muzzle of the rifli}. I didn't actually 
see Corlngtcn move, but £rem the sound of his (Joyce's) 
voice, evidentally Covington had started to turn the 
rifle on him. After Joyce had fired, he started out 
the back and slipJY3d in a ditch (drainage ditch) ex, 
claiming that he had shot Covington. I laid Covingtcn 
on the bed to take ot1' his garments to see his wound, 
which was a very small hole and the skin "Was bruised. 
Than Jo:,ce came between the suppq roan and orderq 
roem and pointed the rifle at me and said, 'Move Pearl 
before I get )"Oil to.• I made a hasty exit"' (R. 9, 11). 

The sound ot the rifle shot •s heard by the c~ 
canmander, Captain George G. Littell, in his quarters. He estimated 
tho time as approximateq 9a30 p.m. Arriving at the Sllpply room, he 
saw accused there with a carbine 1n his hand (R. 13). The First · 
Sergeant also came on the scene and ordered accused to surrender the 
rifle. He. canplied with the order and "Was taken into custody. He 
repeatedly remarked, "I hope I killed him, because he can't take 
advantage of me" (R. lJ, 14-lS). 

Covington was removed to the hospital and, \'IPOD receiving 
a report a half-hour later that he was dead, Capta:m Littell said to 
accused, "Joyce I hope you•te satisfied, the soldier is dead." Accused 
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replied that he l'iB.s glad of it (R. 15) ~ An autopsy performed on 
Covington' s body showed that death vias caused by, hemorrhage resulting 
from a gun shot wound. T_he bullet entered just below the collar bone 
on the left side and exited in the back•. ·. The missile destroyed part 
of the "grave vessels" of the heart causing considerable hemorrhaging 
into the left chest cavity (R. 16). 

en 29 October 1945, accused gave an investigator a . 
voluntary statement concerning the shooting· (R. 16-17, Pros. Ex. A)• 

' His account of events paralleled that given by witnesses for the 
prosecution. in part he stated: 

"***I then looked over toward the supply rocm 
and I saw him inside of the· supply room. I went over 
to the rear partition wall of the supply room and I put· 
the clip into the carb;lne and a round in the chaml:>er; · 
as I came up to the partition 'Wall Covington was fa:cing 
me fran inside the supply roan and about four feet a-way 
(there was a cot with mosquito bar against the inside 
of the wall where I was standing); Covington had a carbine 
and looked like he liB.S trying to put the clip into it; 
I told Covington to put his rifle down, but he refused 
and continued trying to get the clip in his carbine., 
so I fired one round frc,m my carbine at him * * *•" 

Accused further cl.aimed that he was "intoxicated" from drinking 

11Al.ak11 but admitted that he knew what he was doing (Pros. Ex. A). 


4.· The defense offered no evidence. Accused, advised of his 
rights, elected· to remain silent (R. 18). 

5. It is alleged that accused 11did, at APO 73, on or about 28 
October 1945, with ma.lice aforethought, will.rully, deliberately, 
feloniously, unlawfully., and with premeditation kill one Technician 
Third Grade Webster CoTington, a human being, by shooting him with a 
Carbine Cal. .JO Ml", m vil.ilation of Article of War 92. 

Murder is "the 1mlawful killing. oi a human being with 
malice aforethought." By 11unlawful11 is meant without legal justification 
or excuse. A homicide which is done in self-defense on a sudden affray 
is _excusable. MCM, 1928, par. ~ PP• 162-3. 11Malice aforethought" 
has been defined as follows: 

"***Malice** * is ~sed in a technical sense, includ
ing not on]y anger, hatred, and revenge, but every other 

4 
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unlaw.t'ul and lllljustifiable motive. It is not confined 
to ill will toward one or more individual persons., but 
is intended to denote an action flowing !rem arr;r wicked 
and corrupt motive., a thing done ~ .!U!!!!.2, where the 
fact had been attended with such circumstances as carry 
in them the plain indications of a heart regardless of 
social duty, and fatally bent on mischief'. And there-, 
fore malice is implied !ran aey deliberate or cruel act 
against another, however sudden." Corranonwealth v. 
Vfebster, 5 Cush. 296; 52 Am. Dec. ?ll. 

The Manual for Courts-Martial provides that "malice aforethought" may 
be found when., preceding or co-existing with the act by which death 
is caused, there is an "intention to cause the death o:t, or grievous 
bodily harm to, any person, vihether such person is the persc:n actually 
killed or not (except when death is inflicted 1n the heat of a sudden 
passion., caused by adequate provocation)•" l!CM., 1928., par. 148!,, 
p." 163. Malice may be inferred from the use of a dead:cy weapon in . 
a manner., likely to., and which does, cause death•.Tlharton' s Criminal 
Law (12th Ed. 1932), Vol. I, sec. 420., P• 654-655• The words 
"deliberately" and "with premeditation" have been held to mean 
"t **an intent to kill, simply, executed 1n furtherance of a formed 
design to gratify' a feeling £or revenge., or for the accomplishment 
of some unlawful act. 11 Wharton's Criminal Law., Vol. l., sec. 4201 
P• 631.~ 

It is undisputed that at the time and place alleged accused 
shot and killed Technician Third Grade Webster Covington. A half-hour 
to an hour previously accused had been involved in an argument with 
Covington and apparently had been rather severely beaten by him. 
Angered and revengeful accused went to the supply room, seized a rifle, 
and. began a search for Covington. When the latter learned what accused 
was doing, he also armed himself with a rifle. Accused finally found 
Covington in the supply roam. When Covington refused to drop his rifle 
and attempted to place a clip in .it, accused shot h:!Jn. 

It is cle~ that accused is guilty of murder, unless the 
circumstances can be said to show that the killing was done 1n self 
defense or in the heat of passion caused by adequate provocation. 
11To avail himself of the right of self-defense the person doing the 
killing must not have been the aggressor and intentionally provoked 
the difficulty~" MCM, 1928., par. 14Cl!,, p. 163. From the time accused 
seized a rifle until he tired the fatal shot., he was 'Wholly the aggressor 
and the right of self-defense against his aggression lay in Covington• s 
hands. In arming h:!Jnself. with a· rifle and in attempting to load it when , 
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3ccused surprised him :in the supply room, Covington I s actions 
were legitimately done :in his O\'fil self-defense. The record 
does suggest that Covington sought a knife after the :initial 
quarrel but ther.e is no showing that accused m.s. aware of 
Covington's :intention or that Covington ever procured the knife. 
In the opinion of the Board of Review the circumstances are 
wholly inadequate to sustain a plea of self-defense on the part 
.of the accused. Cf. CM 223574, Rowe, 14 BR·29, 36; CM NATO 5501 

Mitchell, 2 Bull. JAG 428. 

To reduce the offense from murder to manslaughter, 
the shooting must have been done 11 :in the heat of sudden passion 
caused by provocation.11 The provocation must have been 11 such as 
the law deems adequate to execute uncontrollable passion in the mind 
of a reasonable man. 11 Assault and battery inflicting bodily harm 
constitutes adequate provocation but 111'ihere sufficient cooling time 
elapses between the provocation and the blow, the killing is murder, 
even if the passion persists." J.1CM1 1928, par. 146!., P• 166. 

In the present case., at least a half-hour and possibly 
a full hour elapsed between the assault by Covington upon accused 
and the killing. During this period accused had procured a rifle 
and engaged in a se:arch for Covington. It 1ra.s a question or £act 
for the court whether there was sufficient time for malice to be 
substituted for passion. The Board of Review is of the opinion 
that there is substantial evidence in the record.to support the 
finding that a reasonable ·cooling period intervened between the 
assault and the killing and that the shooting was deliberate, 
premeditated, and with malice. CM 2216401 Loper, l,3 BR 195, 208; 
CM 2461011 Nickles, 29 BR ;:18lJ CM 260613, ,Albizu-Rosa, 39 BR 3Yl,
342; CU 27C/'/44, Brazelle, 45 BR .345,349. 

6. The charge sheet shows that accused was about twenty-three 
years o! age and that he was inductGd at Camden, New Jersey, ' 
21 December 1944. • 

7. The coµrt 11as legally' constituted. No errors injuriously 
a!tecting the substantial rights o! the ~ccused were canmitted 
during the trial. In the opinion of the Board o! Review the record 
of trial is legal~ sutficient to support the finding• of guilty 
and the sentence. A eentence either or death or life. imprisonment 
is mandatory upon conviction of murder, in violation o! Article of 
War 92. Continement in a penitentiaey' is authorized by Article or 
War 42 tor the o!fenae o! murder, recognized as an ottense ot a 
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civil nature and so punished by penitentiaI7 confinement !or · 
more than cne year by Section 22-2401 of the District o! 
Columbia Code. · 

Judge Advocate 

• 
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WAR IEPARTMENT 
' J.:rmy Service Forces 

In the Office of The JUdge Advocate General (29)
Washington 25, D. c. 

SPJGH - CM 312209 

.
ti 1-Afl.Y 1946' . 

UNITED STA.TES UNI'IED STA'IES AH-II FORCES ~ VESTERN PACIFIC 
v. .) 

Second Lieutenant RUSSELL F. 
SIEL'IDN {0-2026842), Chemical 

) 
) 
) 

Trial by G.C.M., convened at 
APO 932, ll January 1946. nts
missal. 

wari'are Service. ) 

OPINION or the BOARD OF JEVIEW 

TAPPY, S'IERN and TmVETHAN, Ju1ge Advocates. 


1. '!he Board of .Ieview has examined the re cord of trial in the case 
of the officer named above and submits this, its opinion.. to The Judge · 
Advocate Gene1·al. · 

2. The accused RS t~d upon the following Charge and Specifications: 
I 

CHARGE: Violation of the 95th Article of war. 

Specif'ication 1: In that Second Lieutenant RUSSJ:LL F. SBEL'IDN, 
Chemical -'Warfare Service, 32d Antiaircraft Artillery Brigade, 
did, ·at APO 932, during the period 1 .August 1945 to 30 Nowm
ber 1945, wrongfully and dishonorably- cohabit with one Illum
indad Tindugan, a woman not his wi!e • . . . 

Specification 21 In that ***,·did, at APO 932, during the 
period .l December 1945 to 13 Tocember 1945, wrongfull;r and dis
honorably ccilabit "llith one Margarita Beloso, a woman not his 
wife. - · 

Accused pleaded not guilty to, and us found guilty of, both Specifications 
and of the Charge. No evidence of previous convictions was introduced. He 
was sentenced to be'dismissed the service. '1he reviewing· authority approved 
the sentence and forwarded the record or trial for action under Article o! 
war 48. 

3!• Specification l of Charge: 

Illuminada findugan, a female laundress, commenced living with accused 
on 27 JUly 1945·in a house·located·at Tolosa, Leyte, Phiiippine Islands.· In 
October 1945 llluminada moved to Open, Tolosa, Leyte, and accused lived the~ 
with her until 28 November i945. Over this period of about four l!lonths the 
accused slept with Illuminada on the average of two nights a 11eek and gave 
her 30 pesos a month to pay her rent B.P.d 20 pesos a month to pay for rice 
(R.7-9,11,13). During the fo_ur month period accused never ate any meals at 



(JQ) 

Illuminada's house, did not keep any personal possessions there such as 
clothing or toilet articles, and never took her to dances or introduced her 
to anyone as his yrife (R.lO,ll,13). Although no judge or priest had solem
nized any union bet,veen accused and Illwninada, nevertheless she considered 
herself married to accused (R.9). Ignacia Campas owned the house that Illumin
ada occupied at Tolosa from July until September or October 1945 and he knew 
that accused gave the girl money for food and rent and that accused stayed 
with her every night. Accused also asked Ignacia for pennission to marry 
the girl (R.14,15). 

Accused, in a voluntary statement (Pros. Ex. l) given to the inves~i
gating officer, admitted that over a period of about three months he stayed 
overnight with Illuminada on the average of two or three times a week, giving 
her about 200 pesos over a period of four months. Accused admitted that he 
and Illuminada "more or less considered (themselves) married." 

£• Spa cification 2 of Charge : 

Margarita Beloso, another laundress, came fror.i San Roque to Opon after 
. ac._cused asked her to occupy his house in the latter comnunity. She lived in 

the house for some two or three ll'eeks conunencing 28 November 1945. During 
that time accused occupied the sama room 'With her in that house on four dif
ferent nights. He gave her 15 pesos for food but never gave her any money 
for clothes and never ate aey meals with her (R.15-20). Carolina Garcia 
testified that she lived near Margarita during.the several "Weeks commencing 
28 November 1945 and Margarita told her that she was accused's girl friend 
(R.21122}. According to '.technician Fii'th Grade Raymond A. Erickson -who lived 
in the house at Opon, Tolosa, accused stayed there overnight with llargarita 
on seven different occasions fran 20 November 1945 to 1.3 December 1945 (R.30). 
Fron 22 November 1945 to 10 December 1945 accused slept in his regularly 
assigned quarters approximately five times (R.27)., · 

In his volun~ry statement (Pros. EX. l) accused stated that between 
22 November and l3 December he was absent overnight from his quarters about 
four nights each week. He admitted that over a period of about ten days he 
remained overnight three or four times in a house that certain enlisted men 
had constructed.and that on those occasions Margarita Beloso spent the night 
with him and they engaged in sexual intercourse. Accused did not know if 
she occupied the house regularly and had not asked permission of the enlisted 
men for her so to do. Accused usually arrived at this house about 10 p.m. 
and left around 6 a.m. the following morning. At Margarita•s request he gave 
her some forty or fifty pesos. He never discussed marriage, conunon law or 
otherwise, with llargarita. 

4. In an unsworn statement made at the trial, accused recited that he 
enlisted in the Iegular Army onl6 October 19.39; re-enlisted for foreign ser
vice on 15 September 1941 and was camnissioned a second lieutenant, Arr.ry of 
the United States, by direct appointment on 7 May 1945. He further stated 
he had served overseas for the past fifty-one months and had never previously 
been convicted of any offense by military court (R • .31,32). 
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5. At the t:iJoo accused's voluntary:.statement was introduoed in evidence, 
the defense objected thereto on the gro~ds that accused was tried upon two 
Specifications but 1Vhen tr.a statement was taken, it appears there from that 
the investigating officer first read ~ccused "sewn allegationsnwhich mre in
volved in the investigation· (R.25; Pros. Ex. 1). It does not appear that 
this investigation was the official'investigation of the instant Charges under 
Article of War 70. Indeed, an eXqmination of the documents accompanying the 
record of trial indicate that the' official investigation under Artiple o! War 
70 was conducted by- an officer other than the one who took this statement. 
Assuming this stateioont of accµsed was taken during a preliminary investi
gation to determine whether ot not groW1ds existed for the institution of 

· Charges, the statement was not rendered inadmissible against accused merely 
because it was taken during such preliminary investigation. Before the state
ment was taken, accused ,m~· fully advised of his rights under .Article of war 
24 and he trereafter elected to speak fully and freely lrl.th respect to his 
relations with the two women involved. In our opinion, the statement was 
properly admitted in e~dence. 

Accused was charged with wrong.fully cohabiting 'With two different women, 
neither of 'Whom was qis 'Wife, over-two separate periods of tine, one occurring 
from l August 1945 to 30 November 1945 and the other from l December 1945 
to 13 December 194?• Wrongful cohabitation li military law connotes the 
living ,or dwelling together, as man and wife, of a man and worran mo are not 
married to-each other; it does not connote a mere sojourn, nor habit of 
visiting on occasion, nor even a remaining together for a time, but imports 
a continuous re_lationship (04 218647, M)y, 12 BR 119; CM 257S06, Engels, 
37 BR~l; l4 Corpus Juris Secundum 1132 • It }}as also been said tha,t illicit 
cohabitation involves a state.of living together characterized by that 
"familiar and easy relationship" llbich permeates the relation of husband and 
wife (State v. cassida, 67 Kan. 171, 72 P. 522). 

The proof offered to establish the first cohabitation charged demon
strates that over a period of about four months, accused spent an average or 
two or three nights a week with a female, llluminada Tindugan, and gave her 
particular sums 4lf' money each month for rent and food. Accused himself ad
mitted that they considered themselves "more or less ••• married." Such 
a course of conduct indicates a continuous indulgence in, and assumption of, 
the incidents pertaining to the marital state and fully warranted the court's 
_finding of guilty. That accused did not keep clothing and toilet articles 
in the house might, under certain circumstances, be some evidence to indicate 
.that the relationship ,.a,s sC!!lething less than cohabitation. · However, in 

, view of the other evidence in this re cord of trial, it cannot be said that, 
·' as a matter ·or law, such .facts here rendered the court's finding or guilt;y 

of Specification l unwarranted. ' 

It is also our opinion that this offense v.as properly alle6ed as a vio
lation of ,Articie o! liar 95. Offenses against good morals in violatiorl or 
public decency and propriety constitute violations o! that Article of War, 
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(Winihrop, }.fil Law & Pree., 2d ed., p. 718), and the instant offense, .falling 
as it does within that category, has been held to be a violation thereof (CM 
251104, Strader, 33 BR 137; CM 259933, Erno, 39 BR. 57) • 

·, 
The evidence as to the second offense alleged shows that accused per

suaded Margarita B3loso to come .from San Roque to Opon where he provided her 
living quarters and over the two weeks' period alleged, he stayed with her 
about four nights, custanarily arriving. around 10 p.m. and leaving in the 
early morning. He gave her money for food but ate no meals witl\ her. It is 
apparent from this evidence that accused had assumed to house and feed this 
woman am that helad access to her as he desired. He enjoyed favors legally 
reserved .for the married male --and he discharged at least some portion o.f the 
support obligation which the law impbses upon a husband. In the .face of'. this 
evidence, it "Was £or the court initially to determine whether the relationship 
of these two persons was tantamount to that of man and wife or whether it 
merely revealed an occasional sojourn together to permit indulgence in sexual 
intercourse. Upon this ·review 'W8 cannot say that the court was unwarranted 
in concluding as it did. 

The testimony of ca.rolina Garcia that Margarita informed her that she 
ns accused•s girl .friend was, of course, hearsay and inadmissible. However, ·· 
that !'act is conclusively established by other and competent evidence. • Further, 
it had but little if any 11eight in establishing the offense.alleged. Accord
ingly, the admission thereof carmot be said to have materially prejudiced the 
substantial rights of the accused and it did not constitute reversible error•. 

. 	 
6. Accused enlisted in the· Regular Army on 19 October 1939 and progres~ed 

to the grade of master sergeant. On 7 :May 1945 he accepted a direct appoint
•ment 	as second lieutenant, AJ'm.Y of the united States. He le.ft the United 
states for .foreign service on 10 October 1941 and is authorized to wear the 
Asiatic Paci.tic Campaign Medal and Philippine Liberation Ribbon -with one 
Brpnze star. 

7. The court was legally constituted and had jurisdiction of the accused 
and the ot'.fenses. No errors injuriously affecting the substantial rights of 
the accused 'Were camnitted during the trial. In the opinion of the Board 
at' Review., the record of trial is legally sufficient to support the findings· 
of guilty am the sentence and to warrant confirmation o.f the sentence. Dis
Jdssal is mandatory upon conviction of a violation o.f .Article ot liar 95. 

L..LJ:!::::!~~~~Lk~~~~==z:~=~=~-~L~=:.,'.:1--' Judge Advocate. 

Judge Advocate~ 

Judge Advocate. 
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JAGH - CM 312209 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary or War 

1. _Pursuant to Executive Order No. 9556, dated 26 t!ay 1945, there 

are transmitted herewith for your action the record or trial and the opin

ion of the Board of Review in the case of Second Lieutenant Russell F. 

Shelton (0-2026842), Chemical Warfare Service. 


. 2. Upon trial by- general court-martial this officer was found guilty 

of wrongfully cohabiting with one woman from l August 1945 to 30 November 

1945 and or similarly cohabiting rlth another woman from l December 1945 

to 13 December 1945, in violation of Article of War 95. He was SEntenced 

to be dismissed from the service. The reviewing authority approved the 


.sentenced and forwarded the record or trial for action under Article of 

War 48. 


3. A summary of the evidence may be found in the accompa.eying opin
ion or the Board ot Review. The Board is or the opinion that the record or 

· trial is legally sufficient to support the findings of guilty and the· sen
tence and to warrant confirmation or the sentence. I concur in that opinion.· 

From approximately 1 August 1945 to 28 November 1945, accused consorted 
with a.w~man named Illuminada Tindugan who lived at Opon, Tolosa, Leyte, 
Philippine Islands. Over tbat period accused gave her money for rent and 
food and 'slept with'her on the average of two nights a week, although he· 
did not eat with her or keep clothing or toilet articles in the house. Ac
cused statE,d that he and the woman considered themselves married. 

Approximately 1 December 1945, a wolll8ll named Margarita Beloso came 

from San Roque to Opon, Tolosa, after accused invited her to occupy a house 

he claimed to OVlll in the latter community. From then until 13. December 

1945 accused slept with her four nights in that house, built and occupied 

by enlisted men, and furnished her money to purchase food. Enlisted men 

vrho occupied quarters in this house were aware or accused's relations v:ith 

Margarita. 


Accused's conduct·was unbecoming an officer. I recommend that the 

sentence be confirmed and carried into execution. 




----

,(¾,1-)
\,-,,, 

4. Inclosed is a form of action designed to carr,r the e.bove. recom
mendation into effect, should such recommendation meet with your approval. 

\__Qc~t. J. 
THOMAS H. GREEN 

2 	Incls Major General 
1 - Record or trial The Judge Advocate General 
2 - Form or action 

~or: ~3 June 19L,6) • ( 	G.C M . .O. " .,, . 
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ll1R DEPARTMENr 
In the Of'.tice ot The Judge Advocate General 

Washington, D. c. 

JAGK-CM 312219 
1.6 SEP 1946 

·UNITED STATES ) HEADQUARrERS 'l'IENTIEl'H AIR FORCE 

v. 
) 
) 

-
Trial by o.c.M., convened at. 

Second Lieutenant ll>WIN R. MURR.AI, 
JR. (0-933341), Air Corps, 3S7th 

) 
) 
) 

Twentieth Air Force, APO 234,, 
2 February 1946. Dismissal. 

Banbardment Squadron, 331st ). 
~a.rdment Group. ) 

OPINION o! the OOARD OF BEVnlY.. 

SILVERS, 1'lAFEE a.iii ACKROYD, Judge Advocates ·, ·. 

· l. The record o! trial in the case of' the· officer named above has been 
examined b.r the Board of' Review and the Board submits this, its. opinion, to 
The Judge Advocate General. · 

2. The accused was tried on 2 February. 1946 upon the following Charge 
and Specif'icat"lona · · 

. . 
CHARGE1 Violation ot the 9Sth .Article ot War. 

Speci.ticationa In that Secom U.eutenant\fA.lr.Ln R. lofu.rra3', Jr, 
357th Bombardment Squadron, 331st Bombardment Group, did, 
at APO 182, care of Postma,ster, San Francisco, California, 
on or about 9 January 191'6, wrongf'ul.4r sell ·three one
.tii'th gallon bqttles o! 1rhiske;r to Seaman First Class Donald 
L Clanc, 53d Construction Battalion. 

He pleaded not guilty- to, arxl was !ound guilty- o! the Charge and Speci!ication. 
No ev:i.den:e o! an:r previous convictions was introduced. AcCUBed was sentenced 
to be dismissed .the service. The reviewing authority approved the sentence and 
forwarded the record of trial for action under .Article ot War 46. 

http:wrongf'ul.4r
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.3~ For the Prosecution. 

At about 1900 hours on the evening or 9 Januat7 1946, First Lieutenant 
GlemE. Bone, Air Corps, Provost Marshal o:£ 31.5 Pomb Wing, observed a truck to 
stop in front of an unlighted barracks in the officers I quarters or the 3.31 
Bomb Group Area. The truck was then seen to move on to a lighted baITacks and 
a person dressed in "seabee clothes," later identi.fied as Seaman First Class 
Donald L. Clark, dismounted and entered the building (R 9). The accused and , 
Flight Officer Richard A. Phipps, 331 Bomb Group, were in this building. Seaman 
Clark approached accused and produced a $.50 bill o.rf'ering to pay $15 a bottle .. 
for some 1fbiskey. Accused went to his :£oot).ocker, brought out three·bottl~s o! 
liquor, handed it to Clark and accepted the $.50 bill (R 8-22). Seaman Clark left 
the building carzying three bottles o! whiskw and Lieutenant Bone entered finding 

. accused searching for change so as to-refuni $.5 to Clark. Lieut~nant Bone asked 
j i.t he was .fami.liar 1o.t.h the regulations concerning the sale ot whiskey. Accused 
• 	replied., 11Yes., I am, ~l.5 a bottle is a little too high. 11 Lieutenant Bone then 

asked accused i'Vhat he was going to do with the money whereupon accused replied, 
11I am going to give it back to the man, 'Which he proceeded to do11 (R 9). The 
whiskey was confiscated by the Provost Marshal, introduced in evidence at the 
trial and 'Withdrawn by' consent of the court at the conclusion thereof (R ll; 
Pros. Ex. 2, .3, 4). 

Without objection by the defense, there was received in evidence a copy 
o.r General Order 28-4.5., Headquarters, Island Command, Gu.am, dated 0 17 June 194.5, 
the pertinent portion thereof being as follows: • 

113. (c) Officers are forbidden to sell, barter ar give 

alcoholic beverages to enlisted personnel., and are forbidden 

to purchase from, sell to, barter with or give alcoholic 

beverages o:t acy kind, including beer, to na:tives. 11 


The prosecution also offered in evidence a sworn statement made by the accused 
in the presence of ·First Lieutenant Courtney R. Johns, JAGD, the Investigating 
Officer. This statement -was sho111 to have been voluntariq made am signed 
(R 28). · The defense objected to the introduction of this statement on the 
grounds that "atfidavits are not norma..11¥ admissible," however the objection 
was overruled and the statement was received in evidence and mrked £or identi 
fication (R 29; Pros. Ex • .5). In his sworn statemant the accused· admitted the 
sale of the liquor aa alleged, stated that, the·bottles were in a set consisting 
of one pack.age and that. he had never before sold any liquor to enlisted personnel 
(Ex• .5). Captain Boyd P. Chapman, Jr., 331st Banb Group, was called as a char
acter witness for the defense. He testified that he hoo. lmown Lieutenant Mu.ITay 
since December 1944 and that., in his opinion, the accused was a "very fine up
standing, straight.forward., honest ot'ficer.11 He further stated that accused al 
ways did his job well and was liked by his fellow officers (R 32). 
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· · No further material evidence was presented by either the prosecution or 
defense and the accused, through counsel, elected to remain silent. 

4. Except for t.he reference to "APO 182," the proof does not disclose 
the pla,ce mere the offense was canmitted, however the court was authorized to, 
azxi obviously -did take judicial notice that such .Arm:, post office refers to 
the Island or Guam, Marianas Group. The accused was therefore under tne com
mand or the Commanding General, Headquarters Island Command, Guam, and the 
oi'.f'ense herein alleged is shom to have been in direct violation of paragraph
3=,, General Order No. 28-45, 17 June 1945, of such command. 

It was not error for the court to admit in evidence the affidavit of ac
cused, since it was proven to have been voluntary: on his part and the fact 
that ,it was sworn to before the investigating officer during the investigation 
of the charge would not operate to re?Xier the saiie inadmissible (par. llha, P• 
114, MCM, 1928). 

5. There is no dispute as, to the facts in this case. The more serious 
problem is the application of the law to the facts and thus a determination of 
whether the acts complained of and pro"Ven constitute a violation of Article of 
War 95. In CM El'O 6881, 4 lhll. JA!J 234, it 1118.s held that two officers l'lho,_ 
after having fraudulently acquired cmsiderable quantities of whiskey- as a 
ration allowance :far an imaginazy battalion openq and publicly peddled this 
'Whiskey- (quoted at the ration station at 76½ franks per bottle) to enlisted 
men at 100,0 franks per bottle. The conduct ot accused in that case was con
sidered as being cQUparable to that of professional "bootleggers" azxi properly 
established their lack o:f the qualities demanded of an officer am gentleman. 
Such miscondoot~was therefore construed as cam..ng within the purview of J.rticle 
of 'War 95. It 'Wi.11 be noted that in that case there was !raudulentq procured 
large quantities of liquor, indicating an evil purpose to engage in illicit sales· 
thereo:f, and the open "peddling• at exorbitant prices of the liquor so procured. 
The proof in the present case extends no further than to shar that an enlisted 
man of the Navy, finding a light 1n accused •s quarters, entered the building, 
made an o:ffer to purchase three bottles of whiskey and that the accused, in vio
lation of published orders, sold the seaman three bottles at what may be. con
st:rued as an excessive price. In order for such act or acts to constitute a 
violation oi' Article oi' War 9.5, they must dishonor or disgrace the individual 
perso~ as a gent1.eman, seriously canpranise his position as an officer · 
and exhibit him·as moral.l1' unworthy to remain·an officer. The Board ot Review 
is ot the opinion that umer the facts in this case there is' no showing of such 
depravity on the part ot accused, or such dishonor to the military profession 
as to render accused 11m10rtby to usoci~te with his fellow officers without 
their loss of sell' respect. CK 23.5382~ Si!Lli~, 2l. BR .389; CM 264728, Price,
42 BR 255; also CM: 3070$1, Glass (1946J. rd of Review, therefcre, iioI:ai 
that the record ot trial is leg~ sufficient to support only so much of the · 
timings of guiltY' as tims· the accused guiltY' ot the specification, in vio
lation of .Article of War 96. · . 
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6. War Department reoords show that accused is 24 years of age and 
unmarried. He was attending college. majoring in engineering, .when inducted 
into the Army as a priva.t&, at Lincoln. Nebraska. in Ma.roh 1943. After com
pletion of the regularly prescribed courses of training at various air fields, 
he was. on 27 .July 1945,, commissioned a second lieutenant, Army of the United 
States. He ha.a a total of 975 hours' flying time, 200 hours of which he was 
first pilot, and engaged in eleven combat missions, consisting of the bombing 
of Japan. the Philippines and Okinawa. He is ·authorized to wear the Asiatic 
Theater ribbon with two battle stars a.nd the air meda.l. 

7. The court was.legally constituted and had jurisdiction over the ac
cused and of the offense at the time of .trial. Except a.s noted above, no 
errors injuriously affecting the substantial.rights of the accused were com
mitted during the trial. The Boa.rd of Review is of the opinion that the 
record of trial is legally sufficient to support the finding of guilty of 
the specification of the Charge and legally sufficient to support only so 
much of the finding of guilty of the Charge as involves a finding of guilty 
of a violation of Article of War 96, and legally sufficient to support the · 
sentence. Dismissal is authorized upon a conviction of a violation of A.rticle 

, of War 96. 

Judge Advocate 

~~ ,'J'.n.1,&<:•' Judge Advoo•te 

A1A~, J\dge Advooate 

' 




JAGK - CM 312219 	 1st Ind 

VID., 	 JAGO, Washington 25., D•• C. UC;- 1 ( 1946 

TOa The Under Secretary of War 

1. There are transmitted her~fiith the reoord of trial and the opinion 
of the Board of ~eview in the oa..se of Second Lieutenant Edwin R. Murray, 
Jr. (0-933S41), 357th Bombardment Squadron., 331st Bombardment Group. 

2. The Board of Review is of the opinion that the record of trial 
is legally suf'ficient to support only so much of the finding of guilty of 
the Charge (violation of Article of War 95).as involves a finding of guilty 
of violation of Article of War 96 and legally ~ufficient, to support the 
sentence to dismissal. The Board has., ho,·,ever, addressed to me a memorandum., 
which is inclosed, ihviting at·tention to_ the faot that accused was released 
from aotive ·duty and separated from the service on 15 June 1946., following 
his trial but pending final aotion on the sentence. The Board expresses 
the opinion that·the release of aocused from active duty effected oonstruo
tive or implied remission of the sentence previously adjudged and that the 
sentence may not now legally be carried into execution. I concur in that 
opinion and recommend that the proceedings be treated as having been abated 
and that no further action be te.ken by way of exercise of the conf~nning 
power or publication of the proceedings in a general court-martia.l order. 

3. A form of indorsement on the record declaring the case abated 
is inclosed for your use should such aotion meet with 

3 Incls 	 THOMAS H. GREEN 
1. Reoord of ·l:;rie.l 	 N,ajor General 
2. 	Memo for TJAG The Judge Advocate General 


16 Sep 1946 

3. Form of action 
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WAR DEPARTliEN'.1.' 
In the Office 	of The Judge Advocate General 

Vfas.hington, · D. C. 

, ,: 194~,·, ,-r·.JAGH-CM 312242 	 ..;,, ,r> ,)t.f' C 

UNITED 	 STATES ) THIRD rnFAHTRY DIVISION 

v. 	
) 
) Trial by G.C .M., convened at 
) Reinhardshausen, Gennany, 9 . 

Second Lieutenant filiERON A. ) January 1946. Dismissal and 
ST. PIERRE (0-1331677), ) total forfeitures. 
Company 11H11 , ,30th Infantry. ) 

OPINIOI': of the BOARD OF REVIE.'i 
HOTTEHSTErn, SGLF and SCrulAGER, Judge Advocates ----· . -··---------

1. The Board of Revier, has examined the record of trial in the case 

of the oi'ficer named above and submits this, its opinion., to The Judge 

Advocate General. · · 


2. The ac·cused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that 2nd Lt. EMEROi'i A. ST. PIERI\E, Compaey
"H", Joth Infantry, did, without proper leave, absent 
himself from bis station at Bettenhausen, Germany, from 
about 17 September 1945 to about 12 November 1945. 

He pleaded not guilty to, and was i'ound guilty o! the Charge and Specif!- ' 

cation. No evidence oi' previous convictions was in:t;roduced. He was sen

tenced to be dismissed the service and to .forfeit all pay and allowances 


· du e or to become due. The reviewing authority approved the sentence and 
1'oraarded the record of trial i'or action umer Article cif' War 48. 

3. The evidence for the prosecution shows that the accused was a 

member of Compaxv H, 30th Infantry, stationed at Bettenhausen, Germa.ey-, 

during September, 1945. On or about 8 September, the accused was under 

orders to attend the I & E School at Oberammergau, Germacy, for a live

day period i'rom 10 September to 15 September. Upon completion of the 

course, accused was to return to his caap~ (R 7, 8). Accused and 

Lieutenant Bishop, who was 1n· the same regiment, received. verbal orders 

from the battalion I & E officer and thereupon departed for school by 

jeep (R 17). The trip to Oberammergau took two days and the school course 
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started on Monday and ended on Saturday noon., during which ~eriod Lieutenant 
Bishop and the accused attended some classes together (R 1.4). At noon on 
Sat~.,- 15 September., the accused and Lieutenant Bishop left Oberammergau 
by jeep to return to their respective canpanies. They spent that night in 
Salzburg and the night o! 16 September in Augsburg. Ont he following morn
ing (17 September)., the jeep driver and Lieutenant Bi.shop proceeded-back 
to their organization arriving there that same evening., but accused "elected 
to remain at Augsburg. 11 The accused informed Lieutenant Bi.shop t.hat •he 
better stay there to enter the hospital., that his ld.dneys had been giving 
him trouble.• However., Lieutenant Bi.shop t ook the bedroll of the accused 
back to his company (R 15). The accused was not present for duty with his 
compaey' from 17 September to l2 November 1945. He did not have permission 
to remain away during that _period (R 8., 9). He f'inal.J¥ returned to his 
company on 12 November 1945 at Melsungen., Oemany, tlle place to which the 
compaey" had moved during his abse~e. · 

Over the objection of the defense., tae prosecution introduced into 
evidence an extract copy of morning reports of Company H for 8 September, 
l3 November and 16 Uovember 1945 showing accused !ran "Dy to TDY I & E 
Staff School sc 8th"; 11TDY I & E School-to Dy"; and "CORRJOOTION& 13 November 
1945 REMARK: St. Pierre., Emeron A • ., 0-1331677, 2M Lt. (Inf.) TDy I & E . 
School to Dy is revoked. SHOUID BEa TDy to AWOL., sc on or about 17 Sept. 
1945, ALSO& AWOL to AR in Quarters sc l500., l3 November 1945," respective~• 
.And again, over defense objection, the trial judge advocate introduced into 
evidence letter orders of Headcµarters Third Infantry Division,. dated 7 
September 1945, pl.acing the accused on temporary duty with the I & E School 
at Oberanmergau.t,o attend an I & E course beginning lO September and ending 
1.5 September., upon completion of which temporary- duty accused was to return 
to his proper organization and· station. · 

4. Eviden~e !or the defensea Lieutenant Bishop was recalled as a 
witness !or the defense and testified that he had never seen the letter 
orders nor had he ever seen the accused in possession of ,ritten orders~ 
In £act, Lieutenant Bishop and the accused had experienced great difficulty 
in securing a hotel room because they did not have written o+'(iers (R 23). 
On examination by the court., Lieutenant Bi.shop disclosed that when he regis
tered at the school he learned that the course would terminate the following 
Saturday at noon (R 24). Lieutenant Terry; present compaey" commander and. 
former platoon leader of the accused 1s COillp4n,T1 was recalled as a defense 
witness and testified that the remarks made on the canpaey- morning report for 
16 November 194.5 were placed there on orders received by him from the bat
talion conmander. However, J:4eutenant Terry admitted that he had seen copies 
of the letter orciers before the accused returned to the compaDiY and that the 
witness kneW that the other officers who bad left ll'ith the accused returned 
on 17 September. While canpaey" ·commander., Lieutenant Terry never received 
any official COJ11D1WU.cation from acy military hospital pertaining to the ac
cused (R 27, 28). The accused, after being advised of his rights as a witness., 
elected to remain silent (R 29). . · 

2· 
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5. The extract copy of the morning report for 16 ~ovember 1945, 
being patently based on hearsay, was inc.orrq,etent and, 'therefore, was 
erroneously admitted into evidence over·the objection of the defense 
(Dig. Op. JAG, 1912-40, Sec. 395(18); CM 231469, n!arcellino; CM 273877, 
Coleman; CM 273922, Ortega). Further, the entry a:nounts to a mere con
clusion o! law. Since the principal facts from mich this conclusion was 
drawn appear of record, these latter facts and circumstances ratner than 
the conclusions are considered for the purpose of detennining whether the 
evidence is legally sufficient to sustain the findings triat~the accused 
went 11.ATIOL11 on 17 September 1945. In the opinion of the Board, the com
petent admissible evidence in this case was so incriminati.ng and compelling 
as to exclude "any fair and rational hjypothesis except that of euilt" 
(par. 78a, lCM, 1928, p. 63). Therefore, in the face of ample other com
petent evidence to compel the findines, the error committed in admi. tting. 
a morning report based on hearsay was not prejudicial to the substantial 
rig11ts of the accused (CM 127490; CM 13041.5, Smith; Dig. Op. JAG, 1912-30, 
Sec. 1284, p. 364; CM 2ll829, Parnell; CM 2.5~Hargrove; CM 261964, · 
Bt'opb,y; CM 266722, Eenton). 

., 
' .. 6. '.Che admission into evidence o! the letter orders placing the 

accused on temporary duty was proper. Asswning, from the testimoey of 
Lieutenant Bishop, that the accused neitner received nor savr the orders, 
prosecution had the right to show that the verbal orders and instructions 
giyen by the battalion I & E officer were issued pursuant to valid and com
petent authority. Further, a special order is binding upon the person con
cerned if delivered or made known to him (Dig. Op. JAG, 1912-.30., Supp. VII, 
Sec. 47(2); CM 211586, Gerber). Here, the accused was under verbal orders 
to report to school at the time and place and fo~ the period specified in 
t,he letter oitlers. It is clear that the gist of the YfTitten orders was 
orally transmitted to the accused. Hence, the letter orders upon whicn 
these instructions were ma.de are properly admissible in evidence. 

7. Despite tre obvious error .of improperly admitting into evidence 
the hearsay mcrning report, the prosecution established, by other competent 
and compelling evidence., a prima. fade case o! absence without leave. The 
burden then shifted to the defense to explain the absence. This ti1e ac
cused failed to do. 

8. 'l'he accused is 29 years 0£ age and maITied. The records of·the . 
War Departl:lent show his service as follows: Enlisted service from 17 Uarc!l 
1941; appointed second lieutenant, Arr:v of the United States, from Officer 
Candidate School, and active duty on 30 January 1945. His overseas service 
includes some combat as an infantry platoon leader. There is no record of 
any previous,disciplinary ~ction. 
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9. The court was legally constituted. No errors injurious)¥ affect
ing the rignts of the accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legal)¥ sufficient 
to support the findings of guilty and the sentence. Dismissal is authorized 
upon ccnvlction of a violation of Article of~ 61. 

\ 
1/./.. 
-~ 

..J.. J . "·d t . ,_;>;:..,·..,..,......•-2..,.... _________, uage ff voea e... _,._,
6 

1_........_'__,_, .... ,_,_.,_ _._...__....·•..'-.,.·i--';______, Judge Advocate 

I----·~o~n...... __________ Judge AdvocateC2_.a_ve , 

4 




JAGH - C1I .312242 1st Ind 

'\ID., JAGO., Washington 25, D. c. 

TO: 'l'he Unde~ Secretary of War 

l. Pursuant to Execu1;ive Order No. 9556, dated 26 Ll:ay 1945; thel:'!3 are 
transmtted herewitih 1·or your action the record or trial and the opinion of 
the Board of P..eview in the. case of Second Lieutenant Emeron A. St. P~rre 
(O-l.3.31677), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of absenting himself without leave· from his station ~t Bettenhausen, Germany 
from 17 September 1945 to 12 November 1945. He was sentenced to dismissal 
and total forfeitures.' The reviewing authority approved the sentence and 
forwarded the record of' trial ror action under Article of War l,):S. · 

' 
J. A summary 01' tihe evidence may be found in the .accanpanying opinion 

of the Board of Review. The Board is of the opinion that the recora or 
trial is legally sufficient to support the findings of guilty and the sen
tence and.to warrant confirmati~n_of the sentence. I concur 1n that opinion. 

On 8 September 1945 accused and another officer from his regiment left 
the organization on verbal orders to attend a course of instruction at the 
I&E School in. Oberarnmergau, Germany from 10 September 1945 to 15 September 
1945. Upon completion of the course, both officers were to return to their 
unit. The school's course terminated on 15 September 1945 at 'Which time 
both officers started back, spending several nights at difi'erent cities en
route. On the morning of 17 September 1945 accused "elected to remain at 
Augsburg", Ger.many, stating that "he better stay there to enter the hospital, 
that his ld.dneys had been giving him trouble n. The other officer returned 
to the unit that same evening. Accused reported back to his orgm ization 
on 12 November 1945. No explanation was offered by the accused for his unau
thorized absence. The company commander never received any official COl:llllUili
catio.n from a military hospital, pertaining to the accused. 

The unexplained behavior of the accused in absenting himseu· 'Without 
leave for a period of almost two months demonstrates that he is unworthy 
o:t: his commission. I recommend that the sentence as approved by the review
ing authority be confirmed but that the forfeitures be remitted and that the 
sentence as thus modified be carried into execution. 

4., Inc~osed is,a form of action designed to carry the foregoing recom
mendation into effect, should such :recow.ienaation meet with your approval. 

2 Inola THO,rAS H. GREEN 
l - Record of trial Major General 
2 - Form o:t: action The Judge Advocate General 

{ G.c:M.o:-joa~-15-O;t-191.6):----·------~--
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WAR DEPARTMENT 
Aney Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. 

·sPJGN-CM 312266 

UNITED STATES ) WESTERN BASE SECTION 
) 

v. ) Trial by G.C.M., convened at 

Private ID.:NRY GRAYER 
(38314474), 176th.Port 

) 
) 
) 1 

Marseille., France, 15 November 
1945. To be hanged by the neck 
until dead. 

Company., 525th Port Battalion., ) 
Transportation Corps. ) 

OPINION or the :OOARD OF R1"'VIEW 

BAU1HN, O'CONNOR and O'HARA, Judge Advocates 


1. The Board of ReviP has examined the record of trial in the 
.case 	of the soldier named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci.ti 
, cations: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private Henry Grayer, One Hundred 
Seventy-Sixth Port Company, Five Hundred Twenty-Fifth 
Port Battalion., Transportation Corps, did, at Marseille, 
France, on or about 8 October 1945, 1'li th malice a.fore
toought., willfully., deliberately., feloniously, un
lawfully., and with premeditation kill one Private First 
Class George B. Davis, a human being by shooting him 
with a pistol. 

CHARGE II: Violation of .the 93rd Article of War. 

Specification: In that Private Henry Grayer, One Hundred 
Seventy-Sixth Port Company, Five Hundred Twenty-Fifth 
Port Battalion, Transportation Corps, did,at Marseille, 
France, on or about 8 October 1945, with intent to do 
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him bodily harm, commit an assault upon Private 
Richard Beatty, by shooting him in the shoulder, 
nth a dangerous weapon to wit, a pistol. 

He pleaded not guilty to, arxl. was found guilty of, all Charges and·Speci
fications. Evidence was introduced of three previous convictions: one 
by special court-martial for absence without leave for five days, in 
violation of Article of War 61 and two by swmnary court-martial both for 
violation of curfew regulations. He was sentenced to be hanged by the 
neck until wad._ The reviewing authoriv approved the sentence, recom
mended that it be commuted to dishonorable discharge, forfeiture of all 
pay and allowarees due or to become due, and confinement at hard labor 
for thirty years, and forwarded the record of trlal. :tor action under · 
Article of War 48 • 

.3. On 8 October 1945 about 1700 hours accused and Private -Richard 
Beatty entered the Bar Elegant on the corner of the Rue Urban V and the 
Rue de Ruffi, Marseille, France (R. 9,_39). They ordered, and were. 
served, a drink (R. 45). Beatty asked a waitress to let him see a 
bracelet she was wearing and she took it off and put it on the bar 
(R. 39). He put it in his pocket whereupon deceased "in f:aJ not 
very polite" tone demanded it (R. 28, 45). Accused interjected aome 
remark and deceased persisted in his denand, stating that he ~ bought 
t~ bracelet for the waitress (R. 45). Beatty then gave the bracela t 
to deceased who in turn gave it to the waitress. The dispute seemed 
to end with that until Beatty pushed deceased and "asked him what he 
wanted to do about it." Deceased disclaimed any intention of causing 
trouble, insisting that he merely wanted to make sure that Beatty gave 
back the bracelet (R. :28). . . 

At this point accused drn a gun (R. 28) nriously described 
as an "automatic pistol• (R. 10),. na big American pistol" (R. 18)., and 
as 11too small to be an Army .45n and 11or foreign mak:e 11 (R. 84). The re

'cord is con.fused as to the precise location or the disputants but.it is 
clear that accused and deceased were_ within ·veey few feet or, and facing, 
each other, while Beatty was off to one side (R. ll, 1:2., ::9., 40). Ac- ·
cused fired tw (R. 10) or three (R. 50) shots., one of which may have 
been accidental (R. 13) but one of llhich was fired •di.rectly tol'lard 
Davis" (R. 34). Deceased started for the d::> or., apparently preceded 
by another soldi.er, Dixon., and followed by Beatty and accused (R. 13, 
.30). As Beatty reached the .door he felt •a sting" and said to himselt 
"I°'m shot" (R • 41). Deceased turned to the left as he emerged from the 
bar and hid behind a car at the corner of Rue Urban V and Rue de Ruffi 
(R. 15;,Pros. Ex. 2). Accused staggered after him still firing (R. 15). 
Deceased Cam9 from behind the car and .ran down the Rue de Ruffi., pur

. sued a short way by accuse?, and then went through a gate (R. 15; Pros. 
Ex. 2). A discharged cartridge was found in the bar (R. 55). 

Beatty turned t<> the rlght. on coming out of the bar (the record 
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sqs he turned left but it is an obvious error). He looked back once 
and saw accused firing (R. 42; Pros. Ex. 2). 

Dixon turned left., ran down Rue de Ru..ffi., through a gate 

and into a courtyard. He was joined by two or three other soldiers., 

all of whom war.a seeking shelter. They ran to one corner of the court

yard and., on hearing some shots in the direction whence they had just 

come, they ran across the courtyard to the other corner (R. 31, 32). 

They were trying to_ get ir;i.to an apartment but apparently they were 


. unsuccessful and when they looked around the courtyard for the first . 
time they .sa:w deceased lying in the courtyard at a spot -which was about 
50 meters from the bar (R. 17, 38). Five or ten minutes had elapsed 
"it could have been ·1ess or it could have been more" - from the firing 
of the .first shot (R. 38). · 

Medical examination 'Within a relatively !aw minutes revealed 

that Davis was dead and that he had a gunshot wound in the right chest 

(R. 23). The bullet had travelled from the right lung to the left., and 

,deat.h was 	due to 11 acute massive loss of blood." A bullet, which the 

doctor who performed the post mortem thought was about .32 caliber., 

was removed from dec:eased 1s body' (R. 57). With such a wound it 110uld 

have been possible for Davis to have lived five or ten minutes and 

walked 50 yards (R. 58) • · 


' In the meantime accused followed Beatty a distance of about 
2)0 yards. He helped Beatty into a truck and went to the hospital wi. th 
him (R. 43). Beatty was suffering from a wound in the "posterior region 
of the shoulder., middle left axillary and his left front ann• which could 
have been caused by gunshot (R. 64). 

. There was considerable evidence bearing on accused's sobriety. 

Beatty testifieq that when he met accused it was evident that the latter 

had been drinking. Subsequently accused drank two or three glases ot · 

•gin and cognactt and., at the Bar Elegant., about 20 or 25 minutes before the 
shooting, smoked a "Keefe" or 11 uarijuana•. He appeared to be a "little 
high," his head was shaking as it did when he smoked a "Keefe., 11 he was 
not steady., but ha walked all right (R. 44., 45., 68). According to a 
French civilian who was in the bar accused was •very drunk, n he staggered., 
and had trouble handling the pistol (R. 19). A waitress in the cafe 
stated that he was "dead drunk., 11 that he was Je aning on the bar., and., 
!or this reason., sha r$£used to sell him any liquor (R. 51). Dixon stated 
that both Beatty and accused had been drinking and seemed to be very gq 
(R. 37). An Army doctor who had seen accused at the hospital about 1730 

or 1800 hours when Beatty was treated., testified that he was forced to 

ord_er accused from the X-Ray room because he •talk[efll back to ma" but 

that, in his opinion., accused was _sober (R. 65). In an extra-judicial 

statement., properly admitted in evidence., accused said that he had not 

used marijuana on the day in question and that he had not been drinking 

heavily (R. 73). 
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Lieutenant Colonel Henry D. Shipps, Medical Corps, testified 

that it was possible for a man who is drinking and snoking marijua~ 

to lose his ability to form an intent (R. 59). He was unable to pre

dict what the ef.rect of a canbination of one marijuana cigarette and 

three or four drinks of cognac would be on someone accustomed to . 

smoking· marijuana (R. 62, 63). He was somewhat familiar with a drug 

knolVIl as "~et'• or "Keefe" which was prevalent in Marseille. It looks 

and smells like marijuana but has little intoxicating effect (R. 62) •. 


4. After an explanation of his rights, accused elected to make an 

unsworn statement through his counsel (R. 77). He stated that he had 

.sllX>ked marijuana cigarettes for about six years. When he left camp on 
the afternoon of 8 October 1945 he had four .marijuana cigarettes in his 
pocket which he smoked, one of them after he had entered the Bar Elegant. 
In addition, he drank quite a bit of. cognac. The cigarettes did not have 
the usual effect on him. He was armed with a "forty-five", and recalled 
firing it, but did not know why. He told the investigating officer that 
he had not smoked marijuana that dey because he was afraid they, -would 
punish him for using them (R. 77). 

In addition, accused's·oounsel, inserted into the record, witq
out objection, a long quotation from "The Pharmacological Basis of Thera
peutics" (A Textbook of Pharmacology, Toxicology and Therapeutics for 
Physicians and Medical Students) by Lewis Goodman, M.A., M. D.; Assistant 
Professor of Pharmacology and Toxicology, Yale University, School of 
Medicine and Alfred Gilman, Ph.D., Assistant .Profesoor of Pharmacology 

· and Toxicology, Yale University, School of Medicine. It was there stated 
that the effects of cannabis or marijuana manifest themselves almost 

. entirely on the central nervous system, combining elements of excitation 
and depression ·and varying with the- personality of the individual, the 
route of administration, and the specie and potency of the cannabis. 
Soon after taking cannabis the subject enters a dreaey state of partial 
consciousness in which ideas are plentiful, disconnected, and uncon
trollable. The subject may be either euphoric or sink into a mood;y 
reverie and experience panic states and fear of death. Illusions are 
common, behavior is impulsive. Delirium and mania can ensue, and 
violent acts have been committed Wlder its infiuence. However, a 
study revealed no positive relation between violent crime and the use 
of the drug. Perhaps violent acts resulted because inhibitions are · 
removed and personality traits exaggerated (R. 78-81). 

Sa. Specification of Charge I. Murder is the unlawful killing of, 
a human being with malice aforethought (MCM, 1928, par. 148, p. 162). 
li'rom the use of a deadlJr ·weapon in a marmer calculated to cause death · 
or grievous bodily harm (MCM, 1928, par. l.48!) we have·little difficulty 
in concluding that accused is guilty of murder, asswning that the fatal 
bullet came from his gun and that his sensibilities were not so blunted 
as to render him incapable of· entertaining the requisite intent. We 
accordingly tum our attention to those issues. There was no direct ,, 
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proof that accused shot deceased and the conviction, if it be sustained, 
must rest on the probative force of circumstantial evidence which must, 
under tm oft-quoted rule, be "sufficient to exclude every reasonable 
hypothesis except the one of defendant's guilt" (~untain v. State, 
15 Tex. App. 490; Ci'ii ETO 13416, Walls; Dig. Ops. JAG, 1912-40, Sec. 
395(9). 

The uncontradicted evidence shows that accused fired directly 
at deceased in tm cafe and that the latter ran out of the bar, pursued 
by accused ,ho continued to fire at him, and was found dead of a gunshot 
wound in the chest about 50 meters from the bar door. Accused thus had 
an opportunity aIXi a disposition to commit the crime, and actually at 

, tempted to do so. His exculpation, if he is exculpated, must rest on the 
fact that there is a reasonable possibility that someone else shot de
ceased.! The strongest support for this theory is found on the distance 
that deceased travelled before he collapsed and the size of the fatal 
bullet extracted frcmdeceased's body. As to the former, it may be said, 
that, although Davis died of 11acute massive loss of blood," the medical 
testimony is clear that he could have walked 50 yards. Moreover, it 
should be pointed out that there is no reason to conclude that deceased 
walked or ran 50 meters - the distance from the bar door to the place 
where he was found - after he was shot because there is no evidence to 
show just exactly where he was shot. There is evidence that accused pur

. sued him and examination of a diagram of the locale (Pros. Ex. 2) shows 
that pursuit covered almost half of the critical distance. It is possible 
tBat accused did not relent until he realized he had seriously wounded 
deceased and it is possible that after he realized this he desisted and 
went in search of Beatty. 

So far as the disparity between the caliber of the fatal bullet 
and the caliber of th3 gun accused was said to be wielding is concerned, · 
it is to be noted that it is far from clear that there was a disparity. 
Accused in his unsworn statement said he was carrying a .45 but the oourt 
was, of course, not required to believe him (MCM, 1928; par. 76). Whi]e 
a French civilian testified that accused had a "big civilian pistol,• 
a statement from which the court could infer that it was an Arrrry .45, 

' 	 an American soldier, who presumably had more knowl3 dge whereof he spoke, 
stated that the gun in question was too' snail to be a .45 caliber weapon. 
In addition, the testimony that the fatal bullet was of .32 caliber was 
not at all positive but was no more than the belie£ of the doctor who per
formed the post-mortem. 

Looking at the entire ·record, we conclude that the only reason
able hypothesis to explain Lavis' death is that he was shot by accused. 
No other person present at the incident is shown to have been armed, 
much less to have shot at Davis or anyone else. Accused alone was 
actively engaged in trying t,o wound I:avis and the possibility that 
soma unknown individual f:ucceeded where he failed seems to us so remote 
as to be in:probable and unrea5<?nable. For these reasons we think the 
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court properly concluded that accused ~erpetrated the crime. CM 222443, 
Ueberher, 13 BR 283. 

In reference to the issue o;f intoxication the general ,Ne is 
that it is no defense unless it is so complete that it affects accused's 
ability- to entertain the requisite speci:fic intent. There is_ no doubt 
that accused had been drinking but there is a conflict in the evidence 
as to how drunk he was. A French civilian stated he was "very drunk" 
and the waitress in the cafe stated he was ·"dead drunk." On the other 
hand the testimony of American soldiers went no further than to 
characterize ·him as "gay" or a "little high" with the additional remarks 
by Beatty- that his head was shaking from the e1':fect 01' smoking •a Keefe." 
On the other hand, a doctor who saw him :from one-half to one hour after 
the shooting testified that he was sober. Accused in an extra-judicial 
statement denied that he had smoked marijuana that day and denied that 
he had been drinking heavily, a denial which he explained in his un.swprn 
statement (where he claimed to have smoked 4 or 5 marijuana cigarettes 
and drunk considerable cognac) by saying that he was afraid he 'WOuld be 
prosecuted for smoking marijuana. While this 8)4) lanation has elements 
of reasonableness, that is not to say that the court was required to be
lieve all of it, or give it full weight. There was a conflict in the 
evidence and it was for the trial court to resolve this conflict in the 
first instance. Their decision is entitled to weight hare. CM 265441, 
Iork 1 43 BR 19. Considering the fact that accused was capable ot ap
preciating the fact that his comrade was engaged in a dispute with de
ceased, that .he was able to pursue the latter and eventually kill him, 
together with testimony of witnesses which falls far short of indicating· 
that accused was in that sodden condition where ability to know what one 
is doing is lost., we cannot say that they erred in their decision. CM 
268694, Hamm,_44 BR .323; CM 269224~ Wagoner, 45 BR 13; CM 7/4678, Ellis, 
47 BR 271. For these reasons we think that the record is legally suffi
cient to sustain the findings of guilty of the Specification of Charge I 
and Charge r. · ' , . 

5b. The Specification of Charge II. Accused herein is charged with 
an assault Yd.th intent to do bodily harm on Beatty. The evidence shows 
that the latter was shot as he attempted to run out of the cai'e. The £act 
that he felt a sting in 'his shoulder and exclained "I'm shot• as he at
tempted to get out of the door sufficiently indicate that. His state
ment Tas, 0£ course, admissible as part of the res gestae (MCM, 1928, 
par. 115!?_) •. Similarly, the~ can be no dwbt that accused fired the shot 
that struck"Beatty. The only question presented by 'the record as regards 
this Specification is whether accused intended to inflict bodily harm on 
Beatty. It seems cJe ar that he did not. Beatty was his comrade and ac
cused was endeavoring to assist him in his dispute with deceased. As 

. indicated aoove, however, accused was trying to kill Davis and the doctrine 
0£ transferred intent applies. '¼"'here as· here accused intended to assault 
Davis and by mi.stake or accicl:mt assaults Beatty, he is guilty of an . 
assault on the latter. MCM., 1928, par. 149,; -CM 252812, ~, .34 BR 197. 
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Accused's ability to entertain the requisite specific intent was dis
cussed above and need not be repeated again. The record is legally 
sufficient to sustain the findings of guilty of this Specification• 

. 
6. The charge sheet shows that accused is 23 years and? months 

of age and was inducted at Camp Beauregard, Louisiana, 20 OCtober 1942, 
with no prior service. 

? • The court was legally constituted. No errors injuriously af
.f'ecting the substantial rights of the accused were committed during the 
trial. In the opinion .of the Board of Revielf the record of trial is le
gally su.f'ficient to sustain the findings of guilty and the sentence and 
to warrant confirmation thereof. A sentence of either de&th or life is 
mandatory upon conviction ot murder, in violation of Article of War 92. 

. n -PC}r+bt(J: Ll£o-.l v\N'\, Judge Advocate. 

~~ , ~· Mwate. 

C~~o... • , Judge Adwcate. 
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SPJON-CM .312266 1st Ind 
Hq ASF, JAGO, Washington, D. C. 

Mi'.-1 2 1 1946TO: The Secretary of War 

l. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board o:t Review in the case ot 

Private Henry Grayer (.38.314474), 176th Port Company, 525th Port Battalion, 

Transportation Corps. 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufi'ieient to support the findl.ngs ot guilty and the 
sentence and to warrant confirmation thereof'. I recommend that.the sen
tence be confirmed but, in view of all tm circumstances, including accused's 
drunkenness., an:i the recolllll8Ildation tor clemency.,, I also recommend tbat it 
be collllllUted to dishonorable discharge., forteiture o£ all pay and allowances 
due or to becoxoo due, and confinement at hard labor tar twenty years. I 
further recommend that the United States Penitentiary., Lewisburg., Pennsylvania, 
be designated as the place of conf'inemnt., and that the sentence as thus 
modified be ordered executed. 

~ 

3. Consideration has been given to correspondence from the Honorable 

Allen J. Ellender., United States Senate, _and Mrs. Ora ~e Scott, written 

on behalf of the accused. 


4• · Incloaed are a draft of a letter for your signature, transmitting 

the record to the President for his action, and a form ot Executive action 

designed to can-y into effect the foregoing recommendation., should such 

action meet Ydth approval. 

' l ' 
\ ( ,/ ·,~ ', .\ 
~ V\~->--· ..

3 Incl· THOJlAS H. GREEN 
· l - Record of trial Major General 

2 - Drt. of Ltr. for The Judge Advocate General
sig. Sec. of War 


3 - Form of Executive 

action 


( G.C.M.O.' 21,31 8 July 191.6)
. . 



WAR DEPARTMEll'? 
Army Service Foroea 

. In .the Office ot The Judge Advooa.te General 'css) 
Wa.shington, D. c. 

SPJGK • CM 312273 
25 APR 1946 

UNITED STATES ) SEVENTH UNITED STA.TES .ARMY . 
) 

Te ) Trial b7 G.c.M., convened at 
) Heidelberg, Germany, 6 Mu-oh 1946. 

Private Firat Cla..aa HARLAND ) Dishonora.ble discharge a.nd oontine
Y. MA.SCAREJ,U (~6920273 ), ) ment tor two and one-halt ;yea.rs. 

700th Quartermaater Depot ) Diaciplina.ry Barra.ca. 

Compa.n;y. ) 


---·-------------------------HOLDIN.G by tho- BOA.RD OF REVIElf 
MOYSE, KUDm a.lJd WINGO, Judge Advocates. , 

----~------------------..ai·--
1. The record ot trial in the oue ot the soldier named above ha.a been 

examin.ed by the Board ot Renn. 

2. The aoouaed wa.s tried upon the. following Charg,s and Speoifica.tionss 

CHARG; la Violation of the 94th Article of War. 

·specification la (Finding of not guilty-). 

Specification 2 • In that Private First Cla.ss Harland M. Ma.acarella., · 
700th Quartenaaster Depot Compa.ey, did, at or near Ludwigsburg, 
Germany, on or a.bout 2 January 1946 knowingly and wilfully mi•

. appropriate and apply to hi& awn use approxime.tel;y 72 dozen 
pair ot aooka of the value .of a.bout $80.00, property of the 
United States intended tor the military use thereot. 

· Speoifioation 31 In that Private First Claas Harlam. M•. Mascarella., 
•••, did at or near Ludwigaburg; Germany, on or a.bout 2 January 
1946 knowi.Dgl7 a.nd lliltull7 miaa.ppropria.te and apply to his own 
use 5:oomtortera of the value of about $14.00, property of the 
.Unit~d Sta.tea i~tended tor the military use thereof. . 

Specification 4a In that Private Firat Cla.sa Harland M. Masoarella, 
•••, did at or near Stuttga.rt, Germa~, on or about 4 ·January 
1946 Yrongtul"ly sell to Wilhelm Schroeder and Ja.cob Kuba, 
appro:dately· 72 dozen pa.ir of aocka of the value ,ot about 
$80.00, property or the United Sta.tea intended for the militaey 
1ervioe thereof. · 

CHARGE III Violation of the 96th Artiole of 'W'a.r. 

http:Stuttga.rt
http:miaa.ppropria.te
http:Compa.ey
http:examin.ed
http:tho-BOA.RD
http:Barra.ca
http:Diaciplina.ry
http:Advooa.te
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Specifications In that Private First Class Harland M. Mascarella, 
•••, did at or near Ludwigsburg, Gennti.ny, on or about 21 
December 1945 knowingly and wilfully misappropriate and apply 
to his own use 4 packages of a value less than iZ0.00, property 
of the Red Cross. · 

He pleaded not guilty to Specifications l, 2 and 4 of Cha.rge I, and guilty 
to the other Specifications of both Charges and to both Charges. He was 
found not guilty of Specification l of Charge I 'and guilty of the other 
Specifications of both charges and of both Charges. No evidence of any 
previous conviction was introduced. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for two and one-half years. The 
reviewing authority approved the sentence and forwarded the record ot'trial 
for action under Article of War so½. · 

3. The Board of Review holds the record of trial legally sufficient to 
support the findings of guilty of Specification 3 of Charge I and of Charge 
I, and the Specification of Charge II and of Charge II; legally sufficient 
to support only so much of the findings of guilty of Specification 2 of 
Charge I as involve a finding of guilty of misappropriation, at the time 
and place alleged, of approxiDately 72 dozen pairs of socks of the value of 
about ~o. property of the United Sta.tea, in violation.of the 96th Article 
of War; and not legally· sufficient to support the findings or·guilty of 
Specification 4 of Charge I. In view of this holding, discussion will be 
limited to those portions of the record of trial considered legally insuf
ficient to support the findings. · · 

4. Evidence of offenaes alleged in Specifications 2 and 4 of Charge I. 

On 2 January 1946 accused was "working ••• as a checker" and "guard" 
at Warehouse No. 11, Ludwigsburg, Germany (R. 15,40,43)@ Thia warehouse we.a 
"run by the Ani:lriean Government and what is kept there 1a A:!Mrioan property, 
clothing, blankets; comf'orters, socks• (R. 33). About 2330 hours, after 
prisoners of war working at the warehouse had left, accused and a companion 
"took a cue of socks" from the warehouse a.nd sold the socks two days· later 
to two German civilians in Stuttgart {R. 16), for 5000 ma.rks (R.- 17). The 
sooks were cotton, khald•oolored (R. 28). The oa.se containing the sook8 wu 
ma.rked "72 doz aooka Jugoala.via" (R. 20,28,30). The words "U.S. Government 
Property" did not appear on it (R. 20). Cases of socks in this warehouse 
had "markings on the box as to their being government property or to whom 
they belong ••• a box with the name 1 Jugoala.via' o:i; it might mean this was 
Red Cross property from America to be issued to Jugoslavia prisoners ot war 
for their help" (R. 34). It '!JU duly atipulated that the -value of the aocks 
in question. was $80.00 (Proa. Ex. AJ a. 36). 

6. Specification 2, Charge I. 

2 
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A required element of proof of misappropriation of property in 
violation of the 94th Article of 'War is "that such property belonged to the 
United States and that it was furnished or intended for the military service 
thereof, as alleged" (MCM, 1928, par. l50i, p. 185). The only.competent 
evidence of ownership by the United Sta.tea adduced was that which showed 
the sooka were at the time of misa.ppropriation in a warehouse "run -by the 
.American Government." There was no marking on the case indicating that its 
contents were United States Government property, although cases of sock~ in 
this warehouse had ''markings on the box indicating as to their being govern
ment property or to 'Whom they belong." The only marking on the case indicating 
ownership was the word 11 Jugosla.via, 11 which "might mean this was Red CroSB 
property from Arm rica. to be issued to Jugoslavia. prisoners of wa.r. 11 The ' 
fact that the socks were cotton khaki did not warrant 'the court in inferri:cg 
that they were property of the _United States furnished or intended for the 
military service thereof', in view of the absence of the customary 11U. s. 
Govermnmt" marking on the case, and the presence thereon of the word 
"Jugoslavia. 11 Such an inference,derived from circumstantial evidence, would 
be pure conjecture, contrary to the facts ·established, based not even upon 
a mere probability, but at most.upon a remote possibility. 

11Ciroumstantial evidence creating a mere conjecture or a mere 
probability of guilt is not sufficient. The guilt of an accused 
must be founded upon evidence, which, under the rules of law, is . 
deemed sufficient to exoll.lde every rea:soll8.ble hypothesis except that 
of a defendant's guilt. The circumstances must not only be consis• 
tent with guilt but inconsistent with innocence (16 c.J. 766, 
CM 233766, Nicholl, CM 238435, Rideau)". (CM 258020, Pa.lomera, 
37 BR 299.) . 

'	 11The proof must be such as to exclude••• SIJy fair and rational hypothesis 
.except that of guilt 11 (MCM, 1928, par. 78. p. 63). Certa.inly the fair and 
rational hypothesis that the marking on the case indicated that the socks 
were property of the Red Cross intended for Jugoslav prisoners of war is 
not excluded by any of the evidenc~. The Board of Review is of the opinion 
that there was no evidence to prove beyond a reasonable doubt that ttie socks 
were furnished or intended for the military aervice of the United States, 
and that therefore the misappropriation thereof was not a violation of the 
94th Article of War. 

The misappropriation proved by the evidence, however, constituted 
a violation of the 96th Article' of War. The socks were in the possession 
of the United States at the, time they were misappropriated. Para.graph 149!.,
Ma.nual for Courts-l";artial, 1928, states with respect to larceny that 

"Where general ownership is in one person and.possession in 
another, a specia.l owner, borrower, or hirer, it is optional to 
charge the ownership as· in the real owner or in the person in 
possession" (p.• 173). 

3 
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This principle is equally applicable to misappropriation. "••• the word 
'misappropriate'" mea.na "'tb appropriate wrongly or misapply in use•, 
especially •wrongfully and for oneself' (Webster-'s New Interna.tiona.~ Dic
tionary)••• The gist of the offense of mi&appropriation, a.nd misa.pplioa
tion, is the application of the property to an unauthorized and "".l"ongful 
purpose" (CM 243287, Poole, 27 BR 323, 326, III Bull JAG 236). A Specifica
tion alleging that accused "did •** wrongfully take and use ••• one United · 
States army pistol••• the property of the United States," la.id under a 
Charge of violation of the 96th Article·of War, was held to have alleged 
properly the offense of misappropriation (CM 239304, Stennis, 25 BR 126). 
When the property misappropriated is property of the United States fun:ii~hed 
or intended for the military servi!)e thereof, the offense is a violation of 
Article of ¥far 94. When the property ,misappropriated, whether the United 
States is the general owner thereof or has only some qualified posaessory inter
est therein, is not furnished or intended for the military service of the 
United States, the·offense is not a violation of Article of War. 94, but, 
since such misappropriation is clearly to the prejudice of good order and 
military discipline, proof thereof sustains a finding of guilty of a vio
lation of Article of War 96 (see CM 228573, Shurtliff, 16 BR 264J CM {NA.TO) 
4~7, De Jonge ). 

Specification 4 of Charge I. 

A req~red element in the proof of wrongful sale of property in 

violation or the 94th A.rtiole of War is "that suoh property belonged .to the 

United State," (MCY.,1928, par. 1601, p. 185). Article of War 94 penalizes 

one "who ••• sells ••• property of t1i'e United States. a In the opinion ot 

the Boa.rd ot Re!i,ew, the words "property of the United States" must here 

be construed to mean property to which the United Sta.tea has title. The 


, crime is wholly statutory, and unknown at common law. It does not contain 
the element or violation ot possession present in larceny, embezzlement or 
misappropriation. Sa.lea deal with title, and the prohibition in the statute 
is levelled against 1.Ul&uthorized transfers of title to goods, an offense 
aepa.ra.te and distinct from Ullauthorized transfers of the goods themselves. 
A sale or property may be and frequently is exe,cuted without any change 
whatsoever in the peysioal sta.tus · of the property sold. Since ~there waa 
no evidence that the United States had title to the socks sold by accused, 
there wu failure of proof of the wrongful sale of property ot the United 
States in violation of the 9~th Article ot War as alleged a,nd.found. 

6. For the reasons stated, the Board ot Review holds the record of trial 

legally sufficient to support only so much of the findings of guilty of Speci• 

fication 2 of Charge I as involve a finding of guilty ot misappropriation, 

at the time and place alleged, of approximately 12 dozen pairs of soclca of 

the value of a.bout $80, property or the lll1 ted States, in violation of the 

96th Article of War, and· not legally sufficient to support the findings of . 

guilty of Specification 4 of Olarge I. The Board of Review holds the record 


' 
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of trial legally suft~oient to support the findings of guilty of Speoifica• 
tion 3 of Charge I am of Charge I, and the Specification ot Charge II and 
of Charge II, and the sentence. 

~/2f'_~ Judge Advocate 

_)½_iMa,,r;.,;,,""4#~:;::.·-,.Lzr.z-...4"..c;.::a~*:.,,c..,______, Judge Advooa.te 
~ 7 . 

-.116.aeevt.P_:a.--::W_,,.1r-a.:Uw'/.;a,,:,&MCK,1;.:.ff;;,-<'i;;....·-----' Judge Advooate 

, 
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SPJGK • CM 312273 	 1st Ind 
,I 

~ A$F, JAGO, Washington 25, D•.c. 

TOa 	 Commanding General, .Seventh United States Army, APO 768, o/o Postmaster, 
New York, New York. 

· 1. In the oa.se of Priva.te First Class Harland M. Masoa.rella (36920273 ), 
700th Qua.eyerma.ater Depot Company, attention is invited to the foregoing 
holding of :the Board of Review that the record of trial is legally sufficient 
to support :only so much of the findings of guilty of Specification 2 ot 

· Charge I as'-·involve a finding of guilty of misappropriation, ·a.t the time 

and place· alleged, or approximately 72 dozen pairs or socks of the value 

or about $80, property or the United States, in violation ot the 96th 


, 	 Article of Wa.rJ not legally sufficient .to support the findings ot guilty 

ot Speoirica.tion 4 ot Charge IJ a.nd. legally sufficient to support the 

ril'lding• or guilty of Specification 3 of Charge I and of Charge I, and 

the Specification or Charge II and of Charge II, and the sentence, which 

holding is hereby approved. Upon disapproval of the findings in accordance 

with this holding you will have authority to order the execution of the 

sentence• 


• 2. When copies or the published order in this case are torwa.rded to 
this office they should be acocmpanied by the foregoing holding &?Id this 
indoraement. For convenience of reference and. to facilitate attaching 
copies of-the published order to the record in this case, please place 
the file number of the record in ',ra.okets at the end of the published 
order, as followsa 

(CM 312273). 

l 	 Incl 
Record of trial 

//4;. 
~~ J6 BA.COW 

olonel, JAGD 
Acting The Judge .A.dvocat, General 

.. " ~ ; 
.,..-,· 	 ··:,· 

:·.,\ 
,. . \ 
;;. hAf-·;'"i.:s··---·------"il /"(·_:. : 

· .. :' 	 '',. I 

-	 ,.. . 
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Will. DZPi.ETI.'.ENT 

In the Offfoe of 1be Judge J..dvc,ca~e Cenora1 
;'lashi.'1gton 2~, D,. c. 

JAGQ - C~ 312274 1946 

U N I T E D S T A T E S ) THifill IIJF AXTRY DIVISION 
) 

v. ) Trial by G. C .1.1., convor.ed at 
) Bad Wildungen, Germany, 13 

Private ROY C. TAYLOR ) February 1946. Dishonorable 
(32484551), 3420th Quarter- ) discharge and confinement for 
master Truck Company. ) life. Penitentiary. 

HOIDING by the BOARD OF REVll.'W 
DICKSON, OLIVER and IlcDOIDJELL, Judge Advocates 

l. The Board of Review has examined the record. of trial in the case 
of the soldier named above and sul:mits this, its holding, to The Judge · 
Advocate 'General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Roy c. Taylor, 3420th Quarter
master Truck Company, then a member of the 3687th Quartei
saster Truck Company, did, at Friedensdort, Gennany on or 
about 12 October 1945 forcibly and felonious:cy-, against her 
will, have carnal knowledge of Gerda Bamberger, a female 
under sixteen years of age. · 

Accused pleaded not guilty to and was found guilty of the Specification 
and the Charge. No evidence of previous convictions was introduced. Ac
cused was sentenced to be dishonorably discharged the service, to forfeit 
all pey and allowances due or to becane due,and to be confined at hard 
labor, at such place as the reviewing authority may direct, for the term 
of his natural li.fe. The reviewing authority approved the sentence, desig
nated the United States Penitentiary at Lewisburg, Pennsylvania, or else
"tihere as the Secretary of War may direct, as the place o.r confinement, and 
forwarded the record of trial for action pursuant to Article o! Wa:r 50½. 

J. Evidence for the Prosecution. Gerda Bamberger, the alleged 
victim, testified as follows: She lives in Dautphe. She was fifteen years 
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old at the time of trial, having been bom on 8 January 1931. She went 
to Friedensdorf at about 5:30 on 12 October 1945 (R 6). While return
ing from Friedensdorf, at about 6:15 P.M., she heard a voice behind lier 
say 11\'lhere are you going" {R 6, ?). 1£1. .American soldier came up to her., 
as she walked along the st.reet, asked her where she was going, was told 
she was going home., and ha told her he was coming along. He repeate~ 
tried to put his hands around her, and she as often pushed him aside be
cause she di.dn • t like this and told him to go home. He kept on asking it 
he could come along with her, 11 but I told him no11 • He then halted, and 
she "kept on going and didn't see him for quite a llhile". It was getting 
dark. She took a path leading behind a f'actory and in the direction ot 
the main street that goes into Dautphe. She heard someone coughing l;>e
hind her "and I tumed around and saw him again". About ten minutes 
elapsed since she had last seen him {R 12). She started to run in ·order 
to get on the main road., but he caught her by the dress and held her. Ha 
sh0118d her some small packages "chocolate_ and something else"., and told 
her he would give her the chocolate if she would go with him, 11but I told 
him that I di.dn 1 t want those things, and that he should let me go because 
I wanted to go bane". She then noticed a jeep pass along the highway and 
"made an attempt to get close to this jeep". · At that time he picked her up, 
pushed her head against him so that she could hardl,y breathe, and started 
to walk of! with her. She tried to push him away, he tried to kiss her, she 
told him it he 1Duldn I t let her go she would report this to an .American 
officer, "and because of' this he hit me" on the side of the head and in the 
eye with his fist. "Then I fell and I am not sure exact~ 'What happened, 
but when I came to he was kneeling on me and he had a knife in his hand" 
(R ?). Recalled by the court, she testif'ied that he aleo hit her in the 
mouth, that she ~ unconscious !'or a. short time, and that ,men she awoke 
"he was kneeling on my breast aoo had one hand on rrr:, neck and the other 
hand held a knife" (R 50). She pleaded with him to let her go 1'.lt he just 
laughed. She tried to get hold of' his knif'e and throw it awa;y, and he 
jumped up and she "started on the way again"• He caught her again "and 

. knocked me do"Wn, and I am not sure or all the things he did or said to 
me. Now I am not sure of all the things he did to me" (R ?, ?)• 'When re
called by the court, she said "I begged him to let IDB go but he just 
laughed. I tried to throw away the knife and he got up•. I started to cry· 
but he got hold of rrr:r neck and started to squeeze it tightly. ••••• Then 
he knocked me down again and after tha~ I don't .know anything'! (R 50). 
When she came to she "noticed that he had undressed me"; the ~ articles 
of' clothing off bemg "just rrr:r pants" (R 8, 45). . The pants 1Nre "laying 
next to me 11 • She had them on when she met accused., and did·not take them 
off at any time (R 45), and she had them on before he knocmd her down the 
last t~ (R 50). She did not notice anything else unusual (R 12). She 
was not soiled in any ,ray except her face. The accused was no longer there 
and she didn't see him again that night. She does not know how long she 
was unconscious at that time (R l,3). She then dressed and went home (R 8). 
When she got hane she found in.her pocket "the three little packages that 
the soldier showed me before" (R 8). She told her f'ather that the soldier 
had giyen ~r the chocolate and "I ate it later on the same. day" (R ll) • 
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Testifying when recalled by the court, she said that accused menti0r~d 
giving her chocolate that night, but she, said no (R 43), that she did not 
know how the food or candy got into her pocket (R 46, 47), that she did 
not ask him for·the rations which he had :In his pocket (R 46, 47), and 
that the articles "Which :*-e found in her coat pocket v,t1en she got home 
consisted of three small cellophane-wrapped packages which she believed 
contained coffee, f!"'ur cigarettes, and a candy bar and cookies in each. 
package (R 47). She told her mother and father what happened to her 
(R 8); "I told the "Whole incident exactly how it happened", "The same as 
I told here before" (R 48). Prior to the day in question, she had seen 
this soldier quite a few times, "I think about four times". One time he 
gave her chocolate. "A few times he was in the yard of the woman· where I 
was employed, and he always came up to me to ask me for my name, and I 
told him to shut up, 1I don't ask you what your- name is 1 • So he told me 
his name was Tito" (R 9). On none of the four previous times was she 
ever entirely alone with the soldier and never went any place with him 
(R 12). On examination when recalled by the court she testified she had 

. seen accused three times previously and that he only gave her chocolate 
"this one day when he met me in the yard11 (R 43); that she did not on the 
night in question invite the accused to come to see her the next evening 
or the next day, and that she kn~ws that he di~ come to her house tha 
next evening (R 43). 

During her initial appearance upon the witness stand she was asked 
no question, either in direct examination or cross-examination or by the 
court., regarding an act of coitus at the time in question or at any other 
time., and 1?_he made no mention of any such occurrence. As sho,m. above., 
she testified that when she regained consciousness the second time she did 
not notice anything unusual except that she had been undressed (that is., 
her pants were off), and that she was not soiled in any way except her 
face {R 12, 13). 'iihen recalled by the court her testilllony with respect to 
intercourse was as follows (R 43-49): 

EJ@rni.na.tion by the Court 

"Q. Have you ever had sexual intercourse with the accused? 
11 A. No." 

* * * * 
11 Q. On this evening in question did you have any intentions 

of having sexual intercourse with the accused? 
"A. No. 11 

* * * * 

mailto:EJ@rni.na.tion


"Q. Did the accused say anything to you about sexual inte::-
course? 

11 A. He told me one time that I was afraid of a baby". 

* * * * 
"Q. ·Do you lmow your father was just here .in this court? ffiee 

testimony of father wherein he asked that accused be 
pardoned if he admits,the accusationJ 

"A. Yes. 

"Q. Do you know "wbat he was going to say-? 
"A. Yes. 

"Q. Ho·..r do you feel about that? 
"A. It does make some difference to me. You must remember 

that this is my honor. 

"Q. Did you ask your father to make that statement? 
11 A. No. . 

"~• .Are you worried about your honor or in seeing this man 
punished? 

"A. I don't want that his punishment be too hard. It he does 
admit it, I wish that his ptmisnment be light since there 
are so many siJ!iilar cases. 

"Q. What do you wish him to admit. You sta tad that he had no 
sexual intercourse ldth you? 

"A. That he admits that l am telling the truth. 

"Q. You stated a few minutes ago that the two of you did not 
have sexual intercourse, is that co1Tect? 

"A. No. 

"A. "What_ did you say? 

Interpreter: I don't believe she got my question. 
LM: Ask her the question again. 

"Q. (By court). Did you state a few nrlnutes ago that you and 
the accused did not have sexual intercourse together? 

Yes. 

"Q. Did you have intercourse together? 
"A• No. 

4 
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"Q. "What do you wish him to admit? 
"A. That he admits that I am telling the truth and that he is 

sorry for -.mat happened. 

"Q. Did the two of you commence to have sexual intercourse 
together? 

11 A. No. 

"Q. Do you understand what sexual intercourse is? 
11 A. · Yes. 

"Q. You are sure you understand? 
"A. Yes. 

"Q. This morning you testified that you wre unconscious ar.d 
you did not lmCW' what happened while you were unconscious, 
is that true? · 

"A. Yes. 

11Q. Is it true then that you could have had sexual intercourse 
while you were unconscious? · 

11 A. I don't lalow. 

"Q. 'What is it that you want the accused to tell the truth about? 
11 A. That he admits that I am telling the truth, and that he 

.admits that he hit me. 

"Q. That he admits you are telling the truth about what, in addi
tion that he hit you?. 

"A. That he admits that I am telling the truth about this inci
dent." 

*· * * * 
"Q. 'When you awoke and found that your pants had been taken off, 

was tbere any evidence that you might have had sexual intei 
course while you were unconscious? 

"A. No. 

"Q. Did any part of your body ·hurt you or pain you other than 
your head? 

"A. No.11 

* * * * 
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"Q. Let me ask one question again. Did you, on the night in . 
question, start to have sexual intercourse with the accused? 
B,1 •start•, I mean that you actually placed yourself on the 
ground in a positicn to have sexual· intercourse? 

11A. No." 

* * * * 
"Q. Did you ever have sexual intercourse with anyone? 

"A. No. 


11 Q. Were you examined by a.doctor? 

"A• Yes. 


· •Q. Why' were you examined by a doctor? , 
"A. Because there was a possibility that the American soldier. 


had se.xnal intercourse witlr me. I didn't know while I was 

unconscious llhat he had done to me. 


11Q. What did the doctor tell you? 

"1. He didn't tell me anything". 


* * * * 
11 Q. .Are you aura that you haTe never had sexual intercouree wi:th 


any-one? 

"A. Yes. 

"Q. Do you think :rou would ~OW' it you bad had? 

"A. ?es. 


"Q. · Even if' it happened while you ftre unconscious? 

"A. No. 


' 
, 11Q. Have you ever agreed, ever willingq agreed to have ,Jexu.al 

intercourse even though it was never completed? 
11.A.. No.• 

* '* .* * '. 
"Q• Do you .think your honor has been banned? 

"A. Yea. 


"Q• In what wq and 1lhy1 

11.A.. It is not a small thing when one is attacked by a colored 


man. · · 
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"Q. Were you attacked by a colored man? 

"A. He hit me. 


11Q. Did that hurt your honor'? 

11 A. (No apswer). 


11Q. Did that hurt yo\U' honor? 

"A. Yes" (R 43-49). 


Jacob Bamberger, father of Gerda, was at home on the evening of 12 October 
1945 when his daughter came in about 7:30. She is fifteen years old, having 
been born on 8 January 1931 (R 14). " •••• my daughter came in all dirty, · 
and her face was dirty. She fell into a chair and I looked at her and her 
face was all dirty and there was blood on her mouth" (R 14). He asked her 
what happened and made a bandage for her eye. "I told my wife to pack her 
and my wife took her clothes to see ii' aeything could be found, and I told 
my wife to ask her if she had any pains". The wife did all that (R 18). 
The next morning he went to Dr. Brandt (R 14., 15), "because my daughter came 
home in this condition and she told me that 18hen she regained consciousness 
that she was undressed", and "because she was wounded in the head and eye 
and lips" (R 17). · The doctor came Saturday evening, the 13th (R 15). The 
father told the doctor 11what had happened" and "to examine her to see if 
sl18 had had sexual intercourse" (R 17). The reason he did not get a doctor 
the night the daughter came home was because 11 there was too much excite
ment and it took quite sometime until m:, daughter had finally gone to bed11 , 

and his wife couldn't have taken care of the daughter while he went for the 
doctor - "You must understand how excited women get and she was not in a 
condition to do anything by herself" (R 15). A Mr. Spann an:i his wife also 
lived in the house with the Bambergers and Mrs. Spann was there on that 
occasion. (R 16). The father doesn't know haw much chocolate his daughter 
came hane with that night, but "She had a hand bag and on top there 1'8re a 
few things, a candy bar., some cookies and I believe four cigarettes" (R 16). 
On the following evening., about 7:00 or 7:30 or clock., a soldier came to 
the house, with a Gennan boy 111'ho showed him our house"; "He 'Wallted the 
little girl to deliver a package". This was before the doctor arrived 
(R 16., 17). The father does not know the soldier alleged by his daughter 
to have attacked her, and did not know who the soldier was who came to 

. the house the follO'l'l'ing evenmg - "I· only saw his shadow, It was dark" 
(R 16). He did not talk to the latter soldier - "It was dark and he was 
standing in the door and I cpuldn1 t recognize him. I only saw his 
shadow'' (R 42). Later recalled at his own request, having told the trial 
judge advocate that "he had a few words he would like to say to this court"., 

·this father i'urther testified (R 41, 42): 
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"Q. Mr. Bamberger, you asked me to allow you to make a 
statement to the court regarding this case. Do you 
wish to make that statement at this time? 

"A. Yes. 

"Q. Will you make that statement to the court? 
"A. If the accused admits this accusation, then I ask that 

he be pardoned." 

'** 	 * * 
Examination by the Court 

11 Q. Vlby do you make that statement? 
• 11 .A. Because I believe in God and I think that the accused 

. happens 	to be just the unlucky one who was caught, and 
that there were other cases where people did not get 
caught. 

11Q. Did the other cases to which you refer concern your 01fil 

daughter? 
"A. No"• 

Doctor Brandt testified that he examined Gerda Bamberger at her home, he 
believes on the night of 13 October 1945 (R 18, 19). · 

11 Q. What were the results of that examination? 
11 A. She had a wound. Her face was swollen and she had a wound 

at.her private parts and on her breast and neck. 

11 Q. Did you examine the girl in regard to detennining whether 
she had had intercourse or not? · 

"A. Yes. 

11 Q. t.nd what did you determine? . 
"A. I believe that I had found a wound. -The entrance to her 

private parts was big enough for two fingers, 'Whereas the 
entrance on the vil'gin would be only big enough tor one 
finger. On the bottom side was a small cut. This was 1n 
the evening so I ordered her to come to rrr:, office in day
light the next day, and I believe this was the 14th that 
she came to my office. 

11Q. Did you examine her again that day? . 
11 A. Yes; this was the last time I made an examination. To 

make sure I sent her to the hospital in Marburg. 
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11 Q. Did you examine her hymen? 
11 A. Yes; there was a wound. 

11 Q. What were the results of that examination? 
11 A. There was a small cut in the b~ck part of the hymen, but 

it was not bloody and some ti;;ig had passed since the inci
dent. 

"Q. Are you of the opinion that she had been penetrated? 
11A. Yes. 

"Q• How recentzy before the examination? 
11 A. That I can't say. 

11 Q. Was it a matter of ho'lll's? 
"A. One or two days, perhaps, because I didn't notice any 

· blood. It was ~ 

"Q. You also examined the wounds about her head, is that coz
rect? 

11 A. Yes. 

11 Q. How serious ffllre they? 
11 A. They were not too bad. Her face was swollen on the left 

side. 

11 Q. In your opinion as a doctor ware these injuries about the 

head and neck sufficient to cause unconsciousness?' 


11 A. Yes, I believe so. It could be, but I can't say llith cer

tainty" (R 19, 20) • 

. Cross-examination· 

11 Q. Doctor, you state that the entrance was large enough to 
admit. two fingers, and that the nomal virgin 1'ill admit 
only one finger. Is this a nonnal person, Gerda Bamberger?

"A. Yes. 

11Q. Would one intercourse· enlarge the opening to the size of two 
fingers, or would it take more than one? 

"A. Yes. 
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"Q. Pennanently? 
11A. AB it heals it will get smaller but not small enough as 

it was be.fore. 

"Q. In your opinion is this, the first time this woman had 
ever had intercourse? · 

"A. Yes, ·I believe so" (R 2o-2l). 

No examination was made :tor sperm cells in the vagina (R 21). 

The investigating officer-testified that investigation or the.charges 
had been started by another officer who went home on rotation be.tore. the 
investigation was completed; that he·wa.s then appointed; that he pre
sented to the.witnesses the statements previously made to the former in
vestigating of:ticer; that the witnesses reaffirmed their prior ftatements, 
except accused; that accused said his.:tonner statement Yf&S not coITect 
and, a.tter full explanation o:t his rights, made, signed and swore to another 
statement and later an addition thereto. Before accused's written state
ments to the investigating officer were introduced the following question was 

· asked the investigating officer by the trial ju:ige advocate: 

"Q. Tell the cc;,urt in your own words lib.at Private Taylor told 
you that day.

"A. Well, Taylor told me that he was standing near a guard post 
in the company and he saw this girl, and he asked if he could 
walk her home, and she said yes. He was walking her hane on 
the road that want to Dautphe, Gennaey-. He asked her 1:t· she· 
11'0Uld have intercourse ldth him. She said no, there were too 
Jll8IlY people on the road. She asked him if he would come up to 
see her the·next night, I believe, and he said no, •Not unless 
you give me a little bit of loving.• Then they entered a 
short cut path that led to Dautphe., and he stopped in prepara
tion to having intercourse with her. He turned around and 
took his pants down., and when he turned around she was laying 
on the ground with her pants oft. He said he started 1n and · 
she seamed to have got scared or something, and Jra11ted him to 
quit, so he stood her up and shook her and took her on up 
into the company area and left her off near a beer garden. He 
said he went back a :tew days later to see her again. Marie · 

, is the name he. used to identify her. He was -going to take 
sane chocolate to her. He went to her house and told her that 
- or be was told that the daughter ns sick and he 110ulcl have 

to go aW11i1•" · · 

The written statements ~re identified b;y the witness, and were admitted 
as Exhibit A (R 22-29).· In.those statements., both made on 19 November l94S, 
the accused said 1 • 

10 




(71) 


" •••• I saw this girl, Gerda Bamberger for the first time about 

4 weeks ago, she told me her name was Mairie. I have been out 

3 or 4 times with this girl. 


"On Fridccy evening, 12 October 1945 about 5 o'clock. -I saw 
and talk to this.girl close to guard post No. 2, for five (5) 
minutes. I then walked towards Dautphe, Germany with this girl 
on the main road and asked her if I could have :intercourse vdth 
her. She said no because there were too· many people walking on 
the road and they would see us. I asked her if she couldn't stay 
there until it got a little darker. She asked me if I was coming·· 
to see her the next day and I told her I wa5n•t coming unless she 
stayed with me till it got darker and give me a little lov:ing. At 
this time we were about 150 yds off the road on a little short cut 
path that leads to Dautphe. We stayed here for about two hours and 
about 7 o'clock walked up the path and on the main road up near the 

~ 	 beer garden, an~ she asked me if I was coming to see her and brmg 
her some chocolate tha next dey. I finally told her yes I would come 
and l would be there about 8 o'clock after I finished my 1'0rk. 

111.fuile back in the short cut path before 7 o'clock I laid my 
combat jacket on the ground in preparation·to having intercourse 
with the girl. I turned around for a minute and let my pants down 
and when I turned around again she was laying on the jacket and 
without any pants on waiting for me. She didn't protest 'When I 
started in but after awhile she became scared or frightened and 
I shook_her, stood her up and took her up the path, to the main 
road close to the beer garden. 

"I didn't see her taking off or putting on any pants and I 

did not strike or hit her except the shaking I gave her 'When I 


· started to walk her home. I never hit her in the head. 


"The next evening October 13, 1945 at about 7:30 I went to 
the place that I thought was her heme but the civilians told me 
she works there. This evening October 13, 1945 I got a little boy 
at this place mere she worked to take me to her house. I met her 
father, be was talking to me through a little window that was close 
to tha ground ani he said Mairie, as I called her, had been sick 
for three days. I asked him if r' could bring some chocolate to 
Mairie who was in bed because I had premised it to her. And he 
se,id no, I should go away. I said good-night and went hqne. ••• 

"When I laid my jacket on the groood in preparation for 
intercottrse, I laid about 2½ K rations that I had Previous}¥ told 
her she could have, beside the jacket. 'When she got up from the 
ground she took the K rations and still had th.em when I left her. 
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"On October 13., 1945 after I had returned from talking 
with the girls father, I told rrry room-mate a fellow we called 
Dude that I had gone to rrry chicks house am the old man had 
seemed mad about something and had shouted Go Away., Go Away, at 

,me•• • •" · 

4~ Evidence for the Defense.. Elizabeth Heck testified that the ac

~sed came to her yard on two occasions to visit Gerda. The first time 

was "Tuesday of the same week this incident occurred". She also saw him on 

"Friday and then again on Saturday evening". On Saturday evening "He asked 

for the little girl". "I told him that she was at home sick"., and "he went 


-. 	 to see the girl., and a little boy., about l.3 or 14 years, he went with him". 
Accused never., in the witness• presence, valled Gerda by her first name; 
"We told him her name was Maria", and llhen he came on Saturday evenillg the 
witness sent him to "Jlaria's" house. The witness on]¥ saw them together on 
Tuesday, and "He continual~ attempted to put his arm around her", and left 
after a little while (R 29-30). The witness never saw "these two" together 
when the girl acted friendly toward the accused, never saw them go off to
gether alone, and the girl never showed her. any gifts or food the accused had 
given her {R 31). 

Being .f'u~ advised of his rights as a witness., the accused elected to 
be sworn and testified in his O'ffll behalf substantial~ as follows: He had 
seen Gerda Bamberger on several occasions prior to 12 October (R 32)., "about 
five or six times that I can remember" (R 33). The first time she asked 
him·for chocolate and he gave her some. He asked her how old she was and 
"she said eighteen years of age". She asked him whether he had a girl in· 
Friedensdort am he explained that he did not. After some turther conversa
tion he r~turned to his 110rk 1n the kitchen. On the Friday here in question 
he did not have an appointment to meet the girl., but as he was going from the 
mess hall to his quarters he saw her standing in the intersection 1n front 
.of his quarters. The preceding Friday he had asked her-to have intercourse 
with him, and she had said to wait until Sunday 'When she wouldn't be work-· 
ing (R 34). She did not meet him on Sunday (R 34, 35). . 

11 Q. Vlhat took place 'When you met her on Friday afternoon? 
11A. When I met her on Friday aftemoon., 'When I gets to her., 

she reaches out to shake hands and I shake hands with her 
and speaks to· her. She asked me was I working and I told 
her no.. She asked me ~ I hadn I t been over to her home 
and I began to tell her about the lie she told me Sunday. 
She was 'telling me that when she told me that she didn't 
know·she was going away that Sunday. She went some place 
vd. th some of her people. 

11 Q. After that llhere did you and Gerda Bamberger go? 
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"A. Well, sir, when she ·got ready to go she asked me was I 
going with her, and I told her yes. We walked en up the 
highway and the guard p os t is pre tty close from where I 
met her. I passed this guard post No. 2, I think it was 
and there was a bunch of soldiers standing around, and 
some of them hollered. We kept walking up the road. r 
am not good at distances, but I can look at something and 
maybe I can tell. About as far as that tree is at the 
bottom over there (indicating). It was a little farther 
than that. I don't lmow h9w many yards it was before 11'8 
stopped, and she began to tell me she was thinking I 
have another girl because I hadn I t been up. I ,ras telling 
her I didn't have any other girl, and didn't want no other 
girl, and I didn't like nobody but her, just talking about 
stuff like that. We stopped there and talked for_ about a 
half an hour. 

"Q. At any time during that time did you speak to her about hav
ing intercourse lrl.th her? 

"A. Yes. 

"Q. What did she say? 
"A. Not at that time, but n stopped there on the highway. I 

guess maybe it was ten or filteen paces below this little 
path that runs off to this !iel-d. We nre standing there 
talking. We talked there about a half hour until she saw 
two or three civilian men coming up the road, am she looked 
at them and said, 1Come, civiliah men no good.' We goes on 
across Off the path that runs across this field, and I asked 
her to have intercourse with me. She said, •No, too many · 
people is looking. 1 I asked ~r 1l'hy she couldn't stay until 
it got dark, 1 and I have a lot of stu!f I will give you. 1 

She asked me l'lhat I 1JOuld give her, I had a whole K ration and 
I had three whole ones, but the rest of them was broke down 
into small sections so they could get into rcy pockets. I 
knew I had three if not, better than that. I told her I had a 
lot of stuff I 1JOuld give her and she asked me was I coming 
to see her, was I coming the next day. I told her no, 1you 
stay here half an hour until dark and give me a little loving 
or I no come tomorrow, I am finished with you. 1 That -was 1n 
this field. We steps over about four or five paces off to the . 
right o.f' this little path 'Where we nre standing on, and we 
talked until about 7:00 that night; or close to that. She 
pestered me about different things, different little things, 
like did I have a;cy sisters, and I was telling her, yes, I had 
sisters, that I had .four sisters. She asked~ did my sisters 
do much work., and I told her no, my sisters didn't do much 
1JOrk., just a little 'W'Orlc around the house,; just telling her 
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things like that. We talked there until about close to 
? :oo. I aslced her was she still scared or the people look
ing; and she said she wasn't scared of the people looking. 
I said to her, •Come and give us loving.• She said yes. 
I steps up and takes this whole K ration out or rrrr pocket 
and I bad tlfO up here. The whole one up here and the rest 
of it was broke down. I took the whole one and three or 
more of the little half packages. But anyway it is the same . 
e·quipnent that K rations came in. I think it is ten-in-one. 
I steps over and lays the K rations dOlfn, stepped of£ two or 
three paces and laid these K rations dolf?l on the ground•.I 
pulls m:, combat jacket off and lays it dolfll, and I 'W?'D.8 
back around to let rrrr pants do11I1. The girl goes on d011n and 
gets on the jacket, turns back around to her ·and spans la.y
ing on the jacket all ready. I ,ras m~be three or tour 
minutes at the longest before she did 'What she wanted to do. 
She told me to go any. -The first time she told me I didn't 
realzy think she meant it. I thought she was threatening me 
like some persons do. She told me to go away. So the next 
time she told me, she gave me a little push and said, 'Go 
away.' I. knew she meant it then. I stopped and asked her 
did ·she think she had finished, and I hadn I t finished. She 
just told me, •Go &"ft'8Y', and pushed me again. I takes up her 
hand with m:, left hand, and before I even got it up like this, 
I said, 1Get the devil up and let's go.• I gets up and turned 
around and puts m:, pants back upon me, and picked m:, jacket ·up 
that she was 1.qing on. She patted me and asked me ,mat I 
was I mad. At the time I didn't say anythillg to her. I just 
reached down and got m:, jacket and put it on. I goes on up the 
path with her, out to the highway, on up to a road that leads 
off to the beer garden near her house, right on around to her 
house. She asked me - I said to her, 'I must go to sleep.• 
She asked me was I coming back the next day to see bar. I 
told her no. She asked me again and I told her no. The next 
day was a Saturday, ard that was my busiest day!. I fina~ 
told her, 'Why you no come, 1 ·Or she said to me, •You mad at 
me.?• I finally told her _; she said, 1Please come tomorro,r 
and bring me some chocolate.•. I !ina~ told her, •Okay, I 
ll'ill come. 1 V[ell, I comes· on into my quarters, and the next 
night I 1'18nt back. 

"Q. Taylor, at any time up' to the time she left had you ever beaten 
this girl at all? · 

"A. None 'Whatsoever, sir. I jerked her hand a little bit. She 
had made me· mad, but that is all I ever did to her. 

"Q• . When you began to have intercourse. with her did she object in 
arrr ,ray?

"A. Not a bit, sir. 
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"Q. The next night., which was Saturday 'night, did you go back · 
to Frau Rack's ho~se am ask for her? 

"A. I 11ent to this house where she 1r0rked at. I did juat what 
I had promised her I was going to do. She told me to come 
~ack the next night and bring her some chocolate. 

"Q. 'When you got to Frau ·Heck1s house was she there? Was Gerda 
Bamberger there where she worked? 

"A. Not at this house where she worked., no. 

"Q. Did you go to Gerda Bamberger's house from Frau Heck1 s house? 
11 A. Yes, sir. 

11 Q. Did any-body go 1ti:iih you? 
.. "A, A little boy 118Ilt with me. 

"Q. When you got e>ver to Gerda Bamberger• s house what happened? 

"A. The J,ittle boy ran up on the porch and knocked on the door. 
He knocked one or two times and said.,' 1There is noboey there.' 
I goes on the porch and knocks myself and hollered in., 'Its 
Taylor.• So finally an old man hollered around at the back 
of the stairs and said., 1Hey. 1 I walked around to the back. 
I said., •Good night.,• to the old man. He said, •Good night. 1 

I. asked him where ns his daughter. He said she had been in 
bed sick !or three days. So I knew he was lying. I said to 

. him, 	 •One., two., three days?' He said yes, she has been in 
bed., 1krank1 for three days. 

"Q. Did he let you in the house? 
"A. No., sir. · 

"ll• What did you do 'When he wouldn't let you in the house? 
"A• Nothing., sir. I said to him that the girl said to bring 

her some chocolate., and I have it with me. •Can I come in 
by the bed am.give it to her?• He said, 1No., go •WIY'•' 

"Q. What time ot the day was. this? 

"A, ·That was at night., sir. Arter 7:00, I kn011'. At least I 


think it was•. Maybe 8:00., sir." 


* * * * "Q. ·The previous night., the.night .that you had intercourse 

with Gerda Bamberger.,.what·time did you leave her on the 

road that led to the beer hall? 


"A. About 7:00., sir.• 

* * * * 



"CROSS-EXAfITNATION 

Questions by prosecution: 

"Q. Taylor, was it light or dusk or dark at the time that you 
actualzy had intercourse with this girl? 

"A. Sir, it was dark as it was going to get when I started 
having intercourse with the girl. 

11Q. As dark as night? . 
*A. Yes, sir, it was as dark as it was going to get at the tim~. 

The moon wasn't too bright, but it wasn't dark. You know 
what I mean, it was a~ dark as ~t was going to get. 

11Q. Could you see what was going on pretty well? 
"A. What do you mean, what was going on? 

11 Q. Could you see her laying there and see everything else that 
went on? 

"A. • You could see her from a close distance. After I turned 
around you could"see her. 

11Q. After you turned around you said that she was ·' ready ·for 
me.' 'What do you mean by that? 

"A. ~he was laying on my- jacket with her pants ott. I guess she 
had put her pants under her. 

"Q. Did you see her pants at all? 

"A. No, sir. 


11Q. You never saw them all night? 

"A•.No, sir•. 


11Q. Don't know what they look like? 

"A. I don't know whether she had on pants or not~ sir. 


"Q. Did she take them off or didn't she have any? 

11 A. I don't know, sir. 


"Q. You admit having intercourse nth her, though, is that right? 

11 A. I started to _have ~ tercourse but she wouldn't let me finish. 


11Q. When did you take the rations out of your pocket? 
11 A. I took them, all but two, out of my pockets. All but the two 

. little sections I had in my pockets, and after we got up, 
going up the path, she patted me on the pockets and asked me 
what was there. I gave he~ the other t1VO. \\hen she left me 
she had all the rations. 
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"Q. I mean the first ones that you took out of your pocket. 
What did you do with them? · 

"A. I laid part of them in my combat jacket., and I took them 
and laid them where I 11ad my combat acket. 

0 Q. Did you see her pick them up?

"A. Yes, sir, she got the rations•. 


"Q. Did you see her pick them up? . 
"A. I didn't see her 'When she picked them up, but I saw her 

'fthen she had the rations. She was standing there with the 
rations when I walk~d off ready to go, asking me was I· 
mad. 

"Q. Did you see her get dressed after she finished - after you 
finished? 

"A. No, sir, I didn't see her get dressed. 'When I walked back 
up she was all dressed." 

* * * * 
"PAMJNAT!ON BY THE COURT 

* * * * 
"Q. Had you ever had intercourse 'Iiith this girl before? 
"A. No, sir" (R 35-41). 

5. ' The Specification alleges that the accused did n••• forcibly and 
feloniously, against her will., have carnal knowledge of Gerda Bamberger, · 
a female under sixteen years of age". The first question confronting us 
is whether this language appropriately alleges the crime.of common-law rape, 
or the crime of statuto1" rape, or both; that is, the effect, if an,,. of 
the avezment that the prosecutrix was under the federal statutor;y age of 
consent. The SupJ'Elme Court of the United States considered substantially 
the same question 1n ;tB, !:! Lane, l3S u.s. 443. In that case the ·indictment 
was so framed as to permit it to be construed as charging the comnon law 
offense of rape, or the ftatutoey offense of carnally and unlawfully know
ing a tei:nale .under sixteen years of age. It alleged that& "Charles Lane 
•••• on or about ·the 4th day of July ••• • with force of arms in and upon 
one Frances M. Skeed, a female under the age or sixteen years, then and 
there 'being., violently- and .f'elonious'.q did make an assault, and her, the 
eaid Frances M. ·skeed, then and there, .forcibly and against her will, 
feloniously did ravish and carnally know., ••••"• The trial court inatruc,ted 
the, jury that the allegation respecting the will of the woman might be re
jected as eurplusage, and· the rest ot the indictment be. good under the 
carnal knowledge statute•. Deeying a writ of habeas corpus, the Supreme 
Court saids 
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"It is next objected that the indictment is bad, inasmuch 
as it contains the double charge of a rape at comon law and of 
the statutory offense ·under the act of February 9, 1889; and it 
is quite obvious that both these offenses can be.made out from·· 
the language of the indictment, which is in a single count. The 
allegation that the offense was by violence an:i against the.will 
of the woman, with the other allegations in the indictment, de
scribe the offence of rape. The allegation that the defendant 
had carnal knovrledge of a female under sixteen years of age 
makes out the offence under the statute of 1889. But the view of 
the court was, that the allegation that the carnal knowledge 
was against the will of the woman may be rejected as surplusage, 
and the rest of the indictment be good under the statute referred 
to. And, as the court instructed.the jury in accoroance with 
that view of the subject~ and as the jury found the prisoner· 
guilty not of the crime of rape but of the smaller crime of 
carnal knowledge of a female under_sixteen years of age, the 
action of the court on +..hat subject was probably co?Tect. At all 
events, the court had jurisdiction of the prisoner, and it had 
jurisdiction both·of the offence of rape and of carnal knowledge 
of a female under sixteen years of age. -It was its duty to decide 
whether there was a sufficient indictment to subject the party to 
trial for either or for both of these offences. As no motion 
was made to compel the prosecuting attorney to elect on which. ot 
the charges he would try the prisoner, we think that there was no 
error in its ruling on the subject". 

In CM 209548, lones, 9 BR 77, the Specification of Charge I alleged 
that the accused-"di.d •••. with intent to canmit a feloey, viz., rape, 
comnit an assault on Uartha Rice Barnum, a female child of about l4 ;years 
of age, by willfully and feloniously holding her, putting his hand under 
her clothing, getting on top or her, and attempting to insert his male 
organ into her female organ", 

'l'he Board of Review. said a 

"But more than an assault with intent to conmit common-
law rape is alleged and found. The specification charges that 
the victim of the assault was a female child about fourteen years 
of age, and alleges specific acts &nounting to an attempt to have 

·intercourse with her. Thus, there are allegations of an offense 
consisting or acts which, in view of the. age of the female, were 
the equivalent of an assault with intent to commit so-calied 
statutory- rape, the offense denounced by section 289 of the Federal 
Penal Code (u.s.c. lS:458) and section 808 of the Code of the · 
District of Columbia (D.c.c. 6:32), in which neither force nor 
consent is an essential element. 

* * * 
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"Inasmuch as the Specification, Charge I, alleged, as in
. dicatad above, two distinct offenses arising from the same 

transaction, it was, possibly, subject to an objection of du
plicity. Par. 29t!, M.C.:M. No objection on this ground was made. 

* * * 
"Under the circumstances, and in the light of the wording 

of the specification, accused could not have been misled as to 
the offenses intenied to be charged, and the defect in the 
specification was not, therefore, fatal". (Citing In n Lane, 

. supra). · 

Rape may be com:nitted on a female of any age (Par. 148g, MCM 1928). 
It is settled law, moreover, that mere surplusage in an indictment will 
be ignored if all the essential facts are charged (52 C.J. 1043). The 
rule with respect to averment of age in an indicbnent charging rape is 

~ set forth in 52 c.J. 1041, as follows: 

"When, in an indictment or information for rape, or 
assault with intent to rape, force or want of consent is 
alleged, it is not necessary to allege the age of the female, 
or that she was over the age of consen_t, or under the age oi' 
consent, and if the female's age is alleged in such cases the 

~ averment may be disregarded as surplusage" •· 

'lhe Board of Review is therefore of opinion, based upon the foregoing 
authorities, that the duplicity of alleging more than one offense in a 
single ~pacification, lVhile not to be condoned or approved (Winthrop's 
Military Law & Precedents, Reprint 1920, pp. 143, 144), was not a fatal 
error in the absence of objection specifically directed against that im
perfection, and that in -such circumstances the avennent that the prosecu

. trix was under sixteen years of age may be_ disregarded as surplusage. 

6. We now consider the evidence. It has been set out in detail, be
cause this is an unusual case. Rapa is the unlawful carnal knowledge o! 
a woman by force and without her consent. Any penetration, holf'8ver slight, 
of a woman•s genitals is sufficient carnal knowledge, lfhether emission 
occurs or not (Par. 14812,, MCM, 1928) ., In the instant case the decision 
as to accused's guilt or innocence of the crime of rape rests upon the sole 
question of llhether the evidence proves a sexual penetration. Exhaustive 
research has disclosed no case, either in military or civil juris-. 
prudence, llbarein the evidence was in all respects comparable or similar 
to the case under examination. 

The testimony or the. prosecutrix demonstrates beyond all doubt, by 

her choice of words and grammatical construction and evident knowledge 

concerning the intimate relationships of men and women, that she it 
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unusually intelligent and well versed for a girl of fifteen years. 

In her testimony she repeatedly and persistently denied that she had 

ever at any time had sexual intercourse with the accused or with anyone 

else, and that she and the accused did not comnence or start tQ have 

sexual intercourse, and that she had never agreed to have sexual inter

cour~e even though it was never completed. She testified that accused 

had talked to her about having intercourse in that he had told her that 

she was afraid of a baby. She detailed the assault by the accused an:i her 

resistance, and V.,? lapses into unconsciousness. Her pants were still on 

when she lost cor,sciousness the second time, and when she awoke they had 

been removed and the accused was gone. She does not kn01r what the. ac-· 

cused did to her whilP. she was 'llllconscious. But she testified that when 

she · awoke and found her pan ts had been removed there was no evidence that 

she might have had sexual intercourse while she was unconscious, and that 

no part of her bocly hurt or pained her except her head. In this connection 

we view with particular ooncern the fact that this girl was only fifteen 

years old and had never had sexual intercourse. In the light of the 

comnon experience and knowledge of mankind; it is _incredible that a 


. fil'teen year-old virgin chi1d could be raped, while conscious or uncon
scious, and not immediately :u'terwards feel the inevitable painf'ul indicia 
of the experience. The im_prti1ability of a child such as the prosecutrix 
emerging completely painless a···d ~1sensible fran the necessarily trying 
ordeal of first intercourse., pa~~t.icularly at the hands of the rapist whose 
brutishness_and incon$iderateness are his· cormnon characteristics, places 
too great a strain upon credulity. Moreover, the doctor who examined the 
prosecutrix approximately twenty-rour hours after the· incident testified 
that he could not say 'Idth certainty that the injuries to her head and 
neck were l!Ufficient to cause unconsciousness. In this state of the case, 
the testimony of the same doctor that there was a small cut on the back · 
part of prosecutrix1 hymen,· and another at the bottom 0£ the vagina and that 
1n his opinion she had been penetrated perhaps one-or two days prior to the 
examination, loses much of the significance ordinarily attaching to such 
testimony, and, while consistent lfith the possibility of sexual intercourse, 
may not be said to be inconsistent with lack of intercourse. Indeed all 
this. medical testimony may very well be 1'holfy consistent lfith the indi
cated conditions having .been othendRP caused or produced. · 

The record contains both the investigating of.ficer'swstimony as to 
what accused told ~tlm about the. offense as W¥;1ll as·accused•s two state-· 
ments taken in_writing by the investigating officer. The written state
ments ware the best evidence of accused's admissions and there was no 
necessity to have the contents thereof summarized by a witness. However, 
such ~ practice has been held pennissible, Litkofsky v. ~ 9 F (2) er,6, 
SSO. The investigating officer testified, in summarizing accused's 
statement, that accused told him that he stopped on a pathway in preparation 
to having .intercourse with the girl, and that both accused and the girl . 
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removed their pants. Accused started in but the girl seemed to get scared 
and ·«anted him to quit. Accused stood up, shook the girl and escorted 
her to a place near the company area. Accused's written admission as re
ceived in evidence was substantially to the same effect exc~pt that the 
'Wl'itten evidence contained the further statement· that the girl did not 
protest llhen accused started in. 

"What of the testimony or the accused? It is in substantial agreement 
with accused's pre-trial statements. He details his acquaintance and 
previous meetings and conversations 'With the prosecutrix, during which he 
had made a date ld.th her for the preceding Sunday for the purpose ot hav
ing sexual intercourse, llhich date she !ailed to keep. He gave his 
version of the manner in llhich he met her on the day in question and ot 
accompanying her in the direction of her home at her request, and of their 
conversation during which he twice asked her to engage in intercourse•. 
He testified that she declined, saying 11No, to~· many people is looking"; 
that they entered the path that runs across the field; that he asked her 
to stay until it got da~k; that after talking there just off this path 
until about 7:00 o'clock when it was as dark as.it was going to get, and 
after he had agreed to go to see her the following night, she said she 
wasn't scared of people seeing them and agreed to have intercourse. He 
placed his jacket on the ground Emd turned around to let his pants do11n. 
When he turned back around "she was laying on the jacket all ready. I was 
maybe three or four minutes at the longest before she did ,mat she wanted 
to do. She told me to go away0

• She again told him to go e:rra::,, and "I 
Jme,r she meant it then. I stopped and asked her did she think she had 
finished, and I hadn't finished.· She just told me, 'Go away', and pushed 
me again. I takes up her hand.with my left hand, and before I even got 
it up like this, I said, 1Get the devil up and let's go 1." He want on up 
the path with her, out to the highway and "right on around to her house". 
She asked him to "please come tomorrow and bring me some chocolate", and 
he agreed. He never beat her at all; "I jerked her hand a little bit. 
She had made me mad, but that is all I ever did to her". She did not 
object when he began to have intercourse with her. Asked the suggestive 
question what time he left her "the night you had intercourse" with her, 
he said it was about 7:00 o'clock. To another suggestive question "was it 
light or dark at the time that you actually had intercourse with this 
girl", accused replied that it was as dark as it was going to get "when I 
started having intercourse with the girl". And again to "You admit having 
intercourse ld.th her, though, is that~right?", he ansnred "I started to 
have intercourse but she wouldn1 t let me .t'inish". He answered in the nega
tive the court1 s question "Had you ever had intercourse ld.th this girl 
before?" In his extra-judicial statement he said she didn't protest· 
"when I started in but after a while she became scared or frightened aIXl · 
I shook her, stood her up ·and took her up the path~"· He did not see 
her pants and doesn't know llhether she had arry. 
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The testimony of the accused and his pre-trial statements, together 
with the medical testimony of Doctor Brandt, may be said to be consistent 
with actual penetration of, the prosecutrix. But this evidence does not 
stand alone. It stands beside the unequivocal and emphatic testimony ot 
the prosecutrix that she did not have intercourse with the accused. 
Viewed in this light, 'W8 are of opinion that the statements or the accused 
in his testimony and pre-trial statements are also :consistent with mere 
preparation for intercourse, or at most with mere contact of their sexual 
organs, and are not inconsistent with lack of actual penetration. 

"The indispensable element of the crime o:t rape is pene
tration, but the sllghtest·penetration will constitute the 
crime if accomplished by .force and without consent. If' there 
is an actual entrance of the male organ 'Within the labia of the 
pudendum of the female organ, and such penetration accomplished 
111thout consent and b,y' force, or under such circumstances that 
proof of any force other than that which is an ordinar;r inci
dent of the act of coition is unnecessary, the crime of rape 
has been committed. In cases 'Where the victim of the assault 
is in a state of stupefaction' lack of consent is obvious~ ap
parent. Proof thereof is unnecessary a.rd proof ot force, ~ther 
than the act of penetration itself, is not requisite under such 
circumstances (Wharton's Criminal Law (12 Ed.) sec. 682, P• 914). 
Proof of penetration, beyond every reasonable doubt is, ot course, 
essential; but such proof need not be dil'ect nor is it neces
sary that it be shown by testimoey of the outraged female. Proof 
by circumstantial evidence may be made and it is sufficient it 
facts be proven from which penetration may be inferred~ {Wharton's 
Criminal Law (12 Ed.) sec. 697, p.· 936, and cases cited)" (CLl 
249224 Hope, 32 BR 69, 76). . · · 

Mere actual contact of the sexual or ans is not suf icient to on

stitute penetration (52·c.J. 1015 • "Proof of penetration need not be 

:In an7 particul.µ- form of words; and it may be sufficien~ shown b,y' . 


:direct or circumstantial evidence. If penetration is the only: inf'erenee 
comport.able with the evidence it is sufficient.••••• A conviction cannot 
be based on contradictory testimo;n.y of the proseeutrix as to 1'hether there 
was penetration" (52 c.J. lo;IO; emphasis supplied). As authority tor the 
last-quoted rule, the following cases are cited: ~ v. Forshee, 199 
Mo. 142, 97 s.w. 933; Vickers v. u,s., l Okl. Cr. 452, 98 P. 4(:fl. The same 
principle of law is laid do11'1l in Wharton's Criminal Law (12 Ed.) Sec. 724, 
P• 975, citing AUm·v. ~(Mies.Sup. Ct.) 45 So. 833, in addition to 
the foregoing cases. In the Forshee case, supra. the Court said a 
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".... conceding that an assault· was made, the testimony ·ot 
the old lady herself was so contradictory that the verdict· can
not be allowed to stand. .According to her own statements there 
was no penetration, and hence no rape. But, .it it be said that, 
by other statements or Mrs. Cowan (prosecutrix); the jury could 
have found there was a penetration, as she was the o~ witness 
on this point, no man should be incarcerated in the penitentiary 
upon such contradictory evidence from the same witness" (Emphasis · 
supplied). 

. I
A fortiot!, we believe, a conviction for rape cannot be based upon the 
positive denials or the prosecutrix that there was any act of inter
course, where the other evidence upon that point, including the hypothesis 
that the intercourse occurred while she was unconscious, is of such in
conclusive and chimerical character as that shown in this record. It is 
to be noted that in th~ Forshee case the prosecutrix stated there waa no 
penetration. · 

· It is true that the admissions of the accused may be suf!icient proot 
of sexual intercourse (52 C.J. 1090, citing People v. Arnold, 80 Cal. A. 
623, 252 P. 635J St§l:te v. Enright, 90 Iowa 520, 58 N.w. 901; ~ v. 
Duff);, 128 Mo. 549, 31 s.w. 98; and M2m v. State, ?4 Tex. er. 26, 167 s.w. 
344. But in each of those cases, howaver,.the prosecutri.Jc; also testified 
to the act or intercourse). The true meaning of that general proposition 
or law is accurately refiected in~ v. ![&t. (c.c.A. 7th), 177 F. 147, 
llherein the court applied the rule. :in a counterfeiting case, and saidz 

"The &llegations that needed to be proven were uneguivocalJ.I 
established by the defendant when he testified as a witness in 
his own behalf. e2. the questions whether, at the conclusion of 
the government's evidence, there was sufficient proof of the 
corpus delicti, whether purported oral and written admissions by 
defendant out of court ware properly received in evidence, and . 
the like, all be cane illlnaterial" (F.mphasis supplied). 

Bu.t, as previously indicated, the testimony of the.accused in this case 
does not ~unequivocally establish" the penetration. And penetration falls 
far short or being the nonly inference comportable with the evidence". 

With tu.rt.her reference to the possibility that intercourse occurred 
'llhile the proseoutrix was unconscious, the !ollowing language of the Supreme 
Court of Georgia is peculiarly in point and compelling: 

I 

"A thorough examination of the testimony fails to show the 
fact that he did have any actual carnal knowledge or this 
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woman. ·•••••. Mrs. Fox (prosecutri.x) testifies ·to much criminal 
conduct, and earnest effort on the part of the accused, and a 
stout resista.~ce on her own, but she adds that she became un
conscious and 'I don•t know what was done to yn.y person no m~e 
than if I had been buried ten feet under the ground•. This 
bein'g the pnly testimony as to any actual ~ having been com
mitted, we do not think there is sufficient proof to justify 
the verdict". (~l&l v. ~, 65 Ga. 7.31; Emphasis supplied). 

'1/1;1 deem it appropriate, in vie• of the unusual nature or this ease, 
to reiterate and emphasize the rule governing the weight and sufficiency 
of the evidence in rape cases. The law, a~d the peculiar reason therefor, 
is wall stated in 52 c.J. 1087: 

11 The courts have repeatedly approved Sir Matthew Hale's 
stater.ients in regard. to the crime of rape, that 1it must be 
remembered, that it is an accusation easily to be made and 
hard to be proved, and harder to be defended ey the party ac

.. 	 cused, though never so innocent'; • •• ·• To be sufficient to sus
tain a conviction, the evidence must show beyond a reasonable 
doubt that defendant committed the act charged, and that he did 
so under such circumstances that every element of the offense 
existed; and where the evidence fails to meet this test it is 
:L"'l.sufi'icient to support a conviction. In cases of rape, tho 
question of guilt or innocence should not be measured ar
bitrarily by the character of the evidence, whether positive or 
negative, direct or circumstantial; rather it should be decided 
by the weight of the evidence, and a conviction for rape will 
not be reversed for insufficiency of evidence because of the 
improbability of the facts presented by the state; but if all of 
the state's material evidence is contradictor;,v:, inconsistent, 
and unreasonable, and bears on its face inherent eviden e or 
probability. it is insufficient to support a conviction". Emphasis 
supplied). · 

The Board of Review concludes that the evidence as a whole 1n this 
record is so inconsistent with any actual penetration, so incredible, 
and bears upon its .face such inherent evidence of improbability, that it 
completely fails to measure up to that high degree of probative substan
tiality required to establish accused's guilt of rape beyond a reasonable 
doubt • 

. 7 •. Al.though the evidence is legally insufficient to sustain a 
conviction of rape, it is sufficient to sustain a finding o.f guilty of the 
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lesser included offense of assault with intent to canmit rape. The 

lesser offense has been defined as follows: 


"The crime is committed 'When every element of the crime 
of rape excepting the element of penetration is present; or 
stated otherwise, an assault with intent to rape includes. 
every ingredient of the crime of rape, except the active ao
complishment of that crime" (52 c.J. 1026). 

As discussed,above, w, have been able to find every element in proof 
of rape except that of penetration. The prosecutrix, on recall, gave 
testimony that accused continuously attempted to embrace her and kiss her 
and she resisted; she ran and he caught her and stifled her. When she 
threatened to report him he struck her and knocked her down twice, drew 
a knife and knelt on her and as a result she lapsed into unconsciousness. 
'Shen she recovered consciousness her pants had been removed. The credi
bility of accused's testimony and statements that the episode was one of 
mutual agreement was for the court to- decide. Accused's conduct was 
far more than assault and battery or indecent advances, paragraph 1491, 
MCM, page 179. It indicates an intent to ravisb the victim and the record 
is legally sufficient to support a finding of guilty of assault with intent 
to commit rape. 

8. The charge sheet shows that the accused is twenty-four years· and 
four months old, and that he was inducted at Camden, New Jersey, on 16 De
cember 1942, without prior service. The review of the staff judge advo
cate states that accused completed three years of grammar school; that he 
was anployed as a farm laborer at $18.00 per week; that after basic train
ing he has ser:ved in the Army as a truck driver; that .he arrived in England 
in llarch 1944 and in Germany in March 1945; that he was sentenced to 
forfeit $21.00 and to be restricted for thirty days by swmnary court-martial 
on 14 July 1944 for willfully disobeying a non-commissioned officer; that 
on 20 December 1944 a special court,-martial sentenced him to six months 
confinement at hard labor and forfeiture of $25.00 for six months for public 
drunkenness and breach of arrest; and that his AGCT score is 43 (Grade V) 

·which 	is far below average. · Examined by a psychiatrist on 16 December · 
1945, accused was found to be mentally responsible. · 

9. The court was legally constituted and had jurisdiction of the 
person and the subject mat~r. Except as noted above, no·errors affect, 
ing the substantial rights of the accused were committed during the trial. 
For the reasons stated, the Board of Review holds that the record of trial 
is legally sufficient to sustain only so much of the findings of guilty as 
involves a finding of guilty of·assault with intent to commit rape upon the 
person and at the time and place alleged, in violation of the 93rd Article 
of War, and legally sufficient to sustain only so much of the sentence as 
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illvolves dishonorable discharge, total !or!eitures, and confinement at 
hard labor for twenty years. Cor.i'inement in a penitentiexy is author
ized for the o.t!'e.nse of assault with intent to coll'.mit rape by Article , 
of War a, being recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for more than one year by Title 18 
u.s.c., sec. 455 and Title 22, District of Col'Qlllbia Code, 1940, sec. 501. 

-~--· ........~
·_·______.....,..a..'J/t ........_·___"'""'""''---''Tudga Advocate 

/>/ "'/ ( . 1,,,,./4........'_/_v.._' .(......_._._...(_r_...(_.__
...,< .. _~...;';_,'__,Judge Advocate 

v/I . .
_Jf:__.ett!{____F_.__,A{......_e_~--=~--1 Judge Advocate 

,· 
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V _..., 	 .._. 

JAGQ-CM 31227 4 	 1st Ind 

WD JAGO, Washington 25, n. c. 

'1'01 	 Commanding General, Third Infantry Division, 
Camp Campbell, Kentucky 

l. In the case or Private Roy c. Taylor (32484651), 3420th 
Quartermaster Truck Company, attention is invited to the f'oregoing 
holding by the Board of Review, which holding is hereby approved. 
Upon approval or only so much of the findings of guilty of the · . 
Charge and Specification e.s involves finding, of guilty of an assault 
by accused with intent to commit rape upon the person named and at 
the time and place alleged, in violation.of the 93rd Article ot War, 
and approval of only so much of the sentence as involves 4iahonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for twenty years, you will have 
authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding 
and this indorsemmt. For convenience of reference, please place 
the tile number of the record at the end of the published order, as 
tollowas 

.~rc·n 	JA 5' mv 
(CM 312274). 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 

1 	Incl 
Record of Trial 

2T 
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WAR DEPARTMENT 
Office or The Judge Advocate General 

Washington, D. c. 

Jjt;K - CM 312289 

25 SEP 1946 
UNITED STATES ) ARMY GROUND FORCES REPLACEMENT DEPOT 

) No. 2, Fort Ord, California 
Te ) 

Second Lieutenant Theodore 
) 
) 

Trial by G. c. u., convened at Fort 
Ord, California, 19 March 1946. 

N. Terkleson (0-1825580) ) Dismissal. 
Infantry ) 

OPINION of the BOARD OF REVI11' 
SILVERS, McA.FEEE. and ACKROYD, Judge Advoaates 

l. The Board of Review has examined the record or trial in the case 
of the officer named above and ·submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specification, 

CHARGE: · Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Theodore N. Terkleson, 
Headquarters, First Replacement Regiment (Infantry), Army_ 
Ground Forces Replacement Depot No. 2, Fort Ord, California, 
did, on or about 16 June 1944, at Baltimore, Maryland,. wrong
fully and unlawfully contract and enter into a marriage with 
Minnie Stewart of Baltimore, Maryland, while married to Mary 

·Anne Terkleson, of South Bend, Indiana, a living person; and 
prior to obtaining a legal dissolution of his marriage to the 
said Jl.ary Anne Terkleson• 

.AJ)oused pleaded not guilty to and was round guilty of the Charge and 
Specification. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record of trial under 
the provisions of the 48th .Article of war. 

3. Evidence for the prosecution. 

The prosecution offered in evidence an authenticated copy of a 
Marriage License and Certificate of Marriage which shows a valid marriage 
between the accused, Theodore Norman Terkleson, and Mary Anne Davis.. Thie 
marriage oeourred 3 July 1941 {R 6 Pros. Ex. l). The prosecution al.so 
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offered in evidence an authenticated copy of a Marriage License and 
Certificate of Marriage which show a marriage between the accused 
Theodore N. Terkleson and Minnie Stewart. This marriage occurred 
16 June 1944· (R 7 Pros. Ex·. 3.). The prosecution then offered in 
evidence an authenticated c~py of a divorce decree by the Circuit ·· 
Court. St. Joseph County. State of Indiana. dated 21 December 1945 
which dissolved the marriage between the accused Theodore N. Terkle
son and Mary Terkleson (R. 7 Pros. Ex. 2). Captain Samuel L, Ceder
borg. a witness for the prosecution testified that he was appointed 
investigating officer to investigate certain ma~ters concerning the 
accused. The accused was warned of his rights· after which he ma.de 
a voluntary statement to Captain Cederborg concerning the. case. The 
statement made by accused was identified by Captain Cederborg and· 
received in evidence as Prosecution Exhibit 4 (R 9). In the statement· 
the accused admits his marriage to hlary Anne Davis on 3 July 1943 and 
that the marriage was terminated by divorce on 21 December 1945 •. The 
accused also admits that on 16 June \944 he married Minnie Augusta 
Stewart. · 

4. Evidence for the Defense. 

The accused was advised of his testimonial rights and elected 
to be sworn as a witness in his own behalf. The accused testified that 
he had married Mary Anne Davis in 1941 and of this marriage one· child 
was born. While in the Army he has at all times contributed to the 
support of the ·family. He has not lived with Mary Anne Terkleaon 
since March 1943. In March and September 1944 he attempted to secure 
a divorce but was not successful. In the summer of 1944 he was station
ed a.t Fort Meade. Maryland. While at Fort Meade he met Minnie Augusta. 
Stewart whom he had known for approximately eight yea.rs. That just 
prior to his marriage to Minnie .Augusta Stewart he had orders for one 
week' a leave. He went on a. party w1,th several officers and does not 
remember anything about the marriage. His first knowledge of the 
marriage·wa.s when he was on his way to Texas and one of his·friends 
told him t.e was married to Minnie .Augusta Stewart and that he had 
lived with her approximately three days. One child was born of this 
marriage. He did not live with Minnie Augusta Stewart after-this 
occasion. His divoroe from Mary Anne Terkleson was granted on 21 
December 1945 (R 11-22). 

. 5. The evidence produced by the prosecution and the admissions · · 
under oath of .the accused establish. without doubt. that the accused 
did, as he was charged. enter into a bigamous marriage with one Minnie 

, 	 Stewart of Baltimore• Maryland. on 16 Juiy 1944 while he was legally 
married to another woman who was still alive. Such an act constitutes 
bigamy in violation of JJ:ticle of War 96 (CM 262206 Peck 41 BR 19). 
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s. War Department records shaw that accused is thirty one years 
old. He is a high school graduate. lie wa.s inducted i;nto the Army or 
the United States October 28, 1942 and was assigned to the Ta.nlc Des
troyer Training Center, Camp Hood, Texas. Re attended Officer Candi• 
date School and wa.s commissioned temporary Second Lieutenant, .Army or 
the United States, June 11, 1943, at the Tank Destroyer· School. He 
entered on active.duty on that same date. .A.t the time of his in• 
duction into the Army he was working for Bendix Aviation Corporation 
earning ia1.oo per week. 

Three efficiency reports and one special school report dis• 
close that for the period July 1, 1944 - December 31, 1944, accused 
was rated "Unknovm."; that for the Officers• Special Basic Course, 
No. 44 The Infantry School, October 19, 1944 - December 17, 1944, he 
was rated "Satisfactory"; that for the period January 1, 1945 - June 
30, 1945, he was rated "Excellent", and that for the period July 1, 
1945 - December 31, 1945; he was rated "Unknown". 

7. The court was legally constituted and had jurisdiction of the 
accused and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion ot 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the· sentence, and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of & violation of 
Article of War 96. 

~~, Judge .Advocate. 

~f.)Y)~~ Judge Advocate. 

~f_,~, Judge Advocate. 
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JAGK - CM 312289 1st Ind 

B 1346
ND, JAGO, Washington 25, D. C. 

TOa The Under Secretary of War 

1 •. Pursuant to :.::.xecuti ve Order No. 9556, da.ted Ml.y' 26, 1945, there 
e.re tra.nsmitted here·.\i th the record of trial and the opinion of the Board 
of Review in the case of Second Lieutenant Theodore N. Terkleson (0-1825580), 
Infantry., 

2. Upo.n trial by general court-martial this officer was· found guilty 
of bigamy in violation \of Article of War 96. He wu sentenced to be dis
missed the service. The reviewing authority approved the sentenoe and for
warded the r.ecord of. trial for action under· Article of War 48. I concur 
in the opinion of the Boa.rd of Review that the record of trial is legally 
sufficient to.support the finding and the sentence and to warrant con
firmation thereof. 

3. The evidence shews that on 16 June 1944 the accused contracted a 
marriage with ~:innie Augusta Stewart. At the time of the marriage the ao
cused was married to Ua.ry Anne Terkleson, a.nd Mary Anne Terkl~son was then 
living. The marriage of accused a.nd Uary·Anne Terkleson was dissolved by 
decree of divorce .on 21 Decomber 1945. The aocused has a ohild by each 
wife. 

The aoouaed is 31 years of age. He graduated from high school, and 
at the time of his induotion into the Army he worked for the Bendix Aviation 
Corporation. He attended Officer Candidate Sohool and was appointed and 
commissioned.a second lieutenant, Army of the United States, on 11 June 
1943. · 

4. I recommelld that the sentence be confir:iood a.nd carried into 
execution. 

. 5. Inclosed is a form of action designed to carry into exeoution the 
foregoing recommendation, should it meet with your approval. 

2 Inola 
l. Record of trial 
2. Form of action. 

( u.c.~.o. 305, l4 Oct 1946). 

THOIM.S H. GREEN 
Major General 
The Judge Advocate Gener~l 
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·,1,Jl DEP.A..~'i\LGNT 

In the Office of The Judge Advocate General 


. 'Jashington, D. c. 


ARMY AIR FORCES 
UNITED STATES ) FLYING TliAINrnG C0!!.1.AflD 

) 
v. ) Trial by G.C.~f., convened at 

) Moody field, Georgia, 19 and 
Second Lieutennnt J. ) 25 February 1945. Dismissal 
1-GX}'Oiill .SC'.-IU::;T~H (0-787721), ) and fine of $100.00 
Air Corps. ) 

OPINION of the BOARD OF REVIB','l 
;·,lJR.Fi!:L, OLIVER and McDONr~LL, Judge .Advocates 

l. The Boa.rd of Review has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 

Advocate General. 


2. The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 96th Article of Vlar. 

Specification 1: In that Second Lieutenant J. Rexford Schuster, 
Air Corps, Squadron B, 2225th A.AF Base·Unit, A.AF Pilot 
School (Basic) was, at Valdosta, Georgia, on or about 9 
January 1946, drunk and disorderly in uniform in a public 
place, to wit: the Union Lunch Room, 313 South Patterson 
Street. ' 

Specification 2: In that Second Lieutenant J. Rexford Schuster, 
***did, at Valdosta, Georgia, on or about 9 January 
1946, wrongfully point and aim a dangerous weapon, to wit: 
a pistol, at Genita Raulerson. 

He pleaded not guilty to.both Specifications and.the Charge, and was found 
guilty of Specification 1, guilty of Specification 2 except the word 

1\iangerous", and guilty of the Charge. No evidence of any previous con
victions was introduced. He was sentenced to be,dismissed the service and 
to pay to the United Stat~s a fine of one hundred dollars ($100.00). The 
reviewing authority approved the sentence and forwarded the record of trial 
for action under Article of \'far 48. 
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3. EvidE!nce for the Prosecution: At about 0300, on 9 January l94q, 
accused made the first of five successive visits to the Union Lunch Room 
in Valdosta, Georgia. After ordering a cup of coffee he began annoying 
the waitress, Genita Raulerton, single and about 18 years of age. Accused 
asked her name, told her she was cute, kidded, worried and aggravated 
her (R ?, 9, 12). She paid no attention to accused and did nothing to 
offend him (R ? , 9, 12). Accused went out and came back and annoyed th' 
waitress again (R ?). He returned for the third time about 0400 and again 
"picked at" the waitress (R ?). About 3o·minu1;8s later accused returned 
for the fourth time and the waitress said, flGo away and leave me alone" 
{R 7). Thereupon the manager of the cafe told accused to leave and accused 
left as requested. When accused came out of: the cafe a cab driver saw· 
accused talking to a civilian who told accused. "You had better get in the 
cab and leave." Accused then complained to the cab driver that the civilian 
had drawn a knife on'accused, claiming to be the waitress' father. The 
cab driver informed accused that the civilian was not the.girl's fathe;r 
(R 15). Accused then went to the taxicab in which he had i:nade several· 
trips previously that night. The cab driver had left a German pistol in 
the front seat of the cab and had taken the clip out of the pistol about 
midnight (R 24). Also the cab driver testified that there was no shell in 
the chamber of the pistol and that the gun was not lo~ded (R 17, 25). Ac

·cused took 	the driver's pistol without the driver's knowledge or permission 
(R 17, 24, 25) and returned to the care for the fifth time. ·The waitress 
was back of the counter arid asked accused "What do you want'?", to which ac
cused replied, "I want a big smile and I don't mean maybe" (R 8). Accused 
then drew a gun f~om under his field jacket and pointed it directly at the 
waitress (R 8, 17, 25). Accused did not make any threats to the waitress 
(R 11). The cab driver came in a few minutes later and observed accused 
with the gun pointed at the waitress (R 10, 17). The cab driver said to 
a~cused, "Let's get out of here" (R 18), or ncome on out of here before we 
get into trouble" {R 8). The cafe owner testified that accused still had 
the gun pointed at the waitress as he backed out of the cafe (R 9, 11). 
The cab. driver testified that he took the gun out of accused's hand in the 
care, that he had no trouble in recovering his gun or in persuading accused 
to leave the cafe (R 18, 23). Accused was arrested in the same taxicab 
a few minutes later (R 31), and the pistol was found in the glove compart
ment of the taxicab (R 26, 27, 30). . . ~ 

In the opinion of the cafe o-wner accused was pretty well intoxicated, 
being one-half' to two-thirds drunk (R 9, 10). In.the cab driver's opinion, 
accused was as drunk as a man could be and still stand on his feet (R 19). 
The civil policemen ,mo arrested accused testified that accused was wobbly, 
glasseyed and drunk (R 31, 32). 71hen booked at the Valdosta police station 
between 0530 and 0600 accused was very drunk (R 41). When accused re
ported to his commanding officer at about 0800 he was in very poor shape 
and had a terrible hang-over (R 47). 

2 



4. ~dence for the Defense I Two Air Corps offkers, qualified as 
experts in small arms, testified that an unloaded gun is not a dangerous 
weapon (R 53-57). 

Accused testified/ that he went in a taxicab to a dance hall some 
distance from Valdosta, Georgia, at about 2100 on 8 January 1946. At 
the dance hall he drank a fifth of whiskey with a party of four acquaint
ances .(R 591 66) and rode back to Valdosta with his friends between 0100
0230 on 9 January 1946 (R 67); Accused was wear;i.ng his unifo:nn and was 
completely belted and buttoned up (R 68). He went to the Union Cafe and. 
teased the waitress (R 68) and then went to the taxicab company to reserve 
a cab for a trip at 0600. He returned to the Union Cafe where he again 
kidded the waitress (R 60) and the manager asked him to leave, which he 
did· (R 611 69). As accused stepped out of the cafe he was accosted by a · 
stranger who told accused that he was the father of the waitress and re
sented accused's remarks to the girl (R 69). This man pulled a knife on 
accused but did not use it and walked away. Accused then learned from the 
cab driver that the stranger was not the girl's father (R 70) 1 so he followed 
the~stranger for about 200 feet and got back in the cab (R 75). Accused was 
angry at having the knife pulled on him (R 64) and borrowed the cab driver's 
gun, intending to scare his assailant (R 73). Accused knew the gun was not 
loaded (R 74). The cab driver made no response to accused's request to 
borrow the gun and accused did not lmow if the driver agreed to accused 
talcing the gun (R 621 ?l). At about 0330-0400 accused returned to the 
cafe for the third tim.e and found that the assailant who pulled the knife 
was not-there (R 63, 73). Accused had the gun under his field jacket (R 63). 
Ha ordered coffee and teased the waitress some more. Accused reached under 
his jacket for his wallet and took the gun out at the same time as he took 
his wallet out. He tumed with the gun in his hand and this probabzy caused 
the waitress-to believe he was pointing the gun at her (R 63, 64). Accused 
denied that ha pointed the gun at the waitress and stated that he did not 
point it at her witb intention of hurting her (R 72). The cab driver came 
in just after accused had pulled the gun1 said "Let's go", and took the gun 
from· accused (R 64). Accused and the driver left the cafa at once and the 
driver put the gun in the glove compartment of the vehicle (R 64). 

Accused denied that he was drunk, testified that ha had bean drinking 
but knew ev·erything that happened that night, and claimed that he did not 
stagger or use profane language (R 63). He was not drunk when arrested 
shortly afterward (R 64). 

5. The evidence is legalzy sufficient to sustain the finding that 
accused was drunk and disorderzy in unifonn in the Union Lunch Room in 
Valdosta, Georgia, on 9 January.1946, as alleged in Specification 1 of the 
Charge. Both the cafe owner and cab driver testified that accused was 
drUDk. That he was also disorderzy at the same time and place is ampzy 
proved both by his repeated annoying of the waitress lrllich resulted in 
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his being asked to leave the premises and by his subsequent 1.llllawi'ul use 
of a pistol in the same establishment. Accused 1s 

1 
conduct was clearly 

of a nature to bring discredit upon the military service. 

The finding of guilty of Specification 2 of the Charge to the effect 
that accused wrongfully pointed and aimed a pistol at Genita Raulerson is 
likewise fully supported by the evidence adduced. 

"An assault is an attempt or offer with unlawful force 
or violence to do·a corporal hurt to another.*** pre
senting a firearm ready for use within range of another, 
***are examples of assault.***• 

"Furthermore., :in an assault there must be an intent, 
actual or apparent., to inflict corporal hurt on another. 
Vlhere the circumstances knol'lll to the person menaced·clearly 
negative such intent, there is no assault" (Par. 1491, 
MC1f, p. 177). . . . 

Applying the above rules to the facts in this case, it is clear that 
accused, by draw:ing and pointing the weapon as alleged and proved, com
mitted an assault in violation of Article of War 96, notwithstanding the 
trial judge advocate's statements in argument (R 50, 52, 53) that accused 
was not charged with an assault. We are not called upon here to decide 
whether the assault was made with a dangerous weapon, since the court 
excepted the word "dangerous" in its findings. 

First Lieutenant Harry E. Reed, Air Corps, was called as an expert 
defense witness on the question of the dangerous quality of an unloaded 
firearm. He was not sworn (R 53). Lieutenant Reed stated to the court 
that in his opinion an unloaded pistol was not a dangerous weapon. Since 
the court excepted the word "dangerous" from its findings it is obvious 
that the court gave some credence to Lieutenan.t Reed's statement, and that 
such testimony was favorable.to accused is demonstrated by the court•s 
exception. Hence the error resulted favorably to the accused and in no 
way prejudiced his substantial rights. It is true that Article of War 19 
requires that evidence before a court-martial shall be given on oath or 
affirmation. · Nonetheless., in our opinion, the failure to administer the 
oath to this defense witness in no way prejudiced the substantial rights 
of the accused within the purview of Article of War 37; rather the un
sworn statement of the witness was decidedly helpful to the accused. 
The omission does not constitute reversible error. CM 119657 (1918); 
CM 121586 (1918), Sec. 376 (3) Dig. 9P• JAG, 1912-40. 

There is extensive testimony in the record as to the drunkenness of 
accused when he was arrested 30 minutes after he finally left the Lunch 
Room; there was further testimony as to his drunkenness still later when 
he was booked at the V~ldosta police station; and the Commanding Officer 
of ~oody Field testified that accused had a hang-over three or four hours 
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after the incident charged. This testimony as to accused's lack of 
sobriety at later times and places was immaterial and irrelevant and 
should have been excluded. However, following the rule in CM 273791, 
Jacobs, 47 BR 75, to the effect that a conviction should not be set 
aside where the evidence in support of the conviction is compelling and 
the evidence improperly admitted could not reasonably have affected 1he 
result, the error was not prejudicial. 

6. Consideration has been given to a brief filed on behalf of ac
cused by Garrigan, Keithley and 0 1Neal, Attorneys-at-Law, 318 Strong 
Building, Beloit, Wisconsin. Mr. Garrigan appeared before Board of Review 
No. 3 on behalf of accused on 15 July 1946. 

?. On 29 July 1946 this office requested the Comm.anding General, 
Arrrr:, Air Forces Flying Training Command, to have an examination made of 
accused to determine his mental condition and responsibility both at the 
time of offenses and at time of trial. In response to this request, a 
board of three medical officers, two of 'Whom were neuropsychiatrists, 
examined accused at Brooks General Hospital, San .Antonio, Texas. This 
board on 7 September 1946 found: 

11 1. That this officer was, at the time of the alleged 

offenses, namely, drunk and disorderly conduct, and pointing 

a pistol at a waitress on or about 8 January 1946, so far 

free from mental defect, disease and derangement as to be 

able concerning the particular acts charged to distinguish 

right from wrong. 


11 2. That this officer was, at the time of the alleged 

offenses, so far free from mental defect, disease and de

rangement as to be able concerning the particular acts 

charged to adhere to the right. 


11 .3. That this office?'.' was, at the time of his trial, 

on or about 19 February 1946, sufficiently sane intelli 

gently to conduct or cooperate in his defense." 


8. War Department records show the accused is 21½ years old, single, 
and a graduate of Beloit, Wisconsin, High School in June 1943. He enlisted 
21 July 1943 and was commissioned second lieutenant, Air Corps (AUS), 20 
November 1944. He has had no overseas duty. After being commissioned he 
was given advanced flying training at Luke Field, Arizona, B-17 transition 
training at Kingman Field, Arizona; combat crew training at Ardmore, Oklap.oma, 
and B-25 and A,-26 training at Pampa, Texas. 'Late in 1945 he was assigned 
as Supply Officer at Hendricks Field, Florida, and was later transferred to 
Moody Field, Georgia, where ha was stationed when the present offenses oc
curred. Accused's efficiency reports are not available. 
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On 15 February 1~45 accused was given an administrative reprimand at. 
Ardmore Army Air Field, Oklahoma, for being drunk and 'disorderly in uni
fonn in public. On 21 November 1945 accused was reprimanded and forfeited 
$?5.00 of his pay, under the 104th Article of Nar, for being drunk 1mder 
such circumstances as to br:ing discredit on the military service. This 
disciplinary action resulted from accused's attendance at a Salvation Army 
meeting in Sebring, Florida, in a drunken condition on 12 October 1945. 
During the course of the meeting the preacher pushed'accused on the platform 
and proceeded to give a lecture on 11 temperance 11 , using accused as an ex
ample. Several hours later, on 12 October 1945, accused was drunk and dis
orderly in a tavern in Avon Park, Florida. On 14 December 1945 at ~endricks 
Field, Florida; accused was a.g~.i.'1 punished under the 104th Article of War 
for being drunk and disorderly, receiving a reprimand and one week• s restric
tion•. After the present trial accused was reported drunk at ilJ.Oody Field_, 
Georgia, on 5 March 1946, and he was confined at that station on 6 'March 
1946 because of his continued drunkenness. Since date of trial accused. 
bas been hospitalized at least three times with diagnosis of "Anxiety State". 
On 19 July 1946 a Disposition Board at Brooke General Hospital found as to 
accused: "Schizoid personality, manifested by chronic alcoholism, ideas 
of reference and tension state. LD: No EPTAD11 • The Disposition Board 
found no disability and found accuse~ qualified for general service. 

9. The court was legally constituted and bad jurisdiction of the 
person and the subject matter. No errors injuriously affecting the rights 
of the accused were committed during the trial; For the reasons stated, 
the Board of Review is of the opinion that the record of trial is lega:Lly 
sufficient to support the findings of guil1;y and the sentence and to war
rant confirmation thereof. Dismissal and fine are authorized upon con
viction under Article of War 96. 

~~Judge Advocate 

-?/JT~,<l) rh , . .· / 
Advocate.,~~ ,Judge 

,H:cudE ~~~ Judge Advocate 
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JAGQ-Cif. 312290 1st Ind 

WD, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated :May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case pf Second Lieutenant J. Rexford 
Schuster (0-787721), Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of being drunk and disorderly in uniform in a public place, and of wrong
fully pointing and aiming a pistol at a waitress employed in the lunchroom 
where the public drunkenness and disorderly conduct occurred, in violation 
of Article of War 96. He was sentenced to be dismissed the service and 
to pay to the United States a fine of $100.00. The reviewing authority 
approved the sentence and forwarded tha record of trial for action pur
suant to Article of War 48. 

3. A SUJ11mary of the evidence may_be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation thereof. I concur in that opinion. 

4. The evidence shows that during the evening of 8 January 1946, and 
the early morning hours of 9 January 1946, t_he accused made five consecutive 
visits to the Union Lunch Room in Valdosta, Georgia. He was drunk. In the 
lunchroom he annoyed and aggravated a waitress, one .Genita Raulerson, and 
demeaned himself in such an objectionable manner that the manager of the 
establishment asked him to leave during his fourth visit to the . cafe. 
Thereafter the accused re-entered the cafe for the fifth time and resumed his 
protest~d attentions to the waitress. The evidence shows that when the 
waitress asked the accused what he wanted he replied "I want a big smile and 
I don't mean maybe", and thereupon drew a pistol from his field jacket and 
pointed it directly at the waitress. He made no verbal threats. A cab 
driver, ;who had been taking the accused to various places during the night, 
entered and took the accused away. The evidence shows that the accused still 
had the gun pointed at the waitress as he backed out of th.a care; Within 
a few minutes thereafter the accused w~s arrested by the'po~ice and was taken 
to the Valdosta Police Station where he was confined-until he was r~leased 
to military authorities the following morning. As a witness in his' own 
behalf the accused denied that he was drunk, although he·admitted·considerable 
drinking. He testified in substa.'lce that he removed the pistol fr()m his 
pocket in order to reach his wallet which he had to re~ove to make payment 
for refreshments he had purchased in the cafe, and that he did not point the 
gun at the waitress with any intention of hurting her. 
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5. The military career and assignments of the accused are outliried 

in the opinion of the Board of Review. His efficiency ratings are not 

available. War Department records show that on three previous occasions 

the accused has been punished under the 104th Article of War for being 

drunk and disorderly• .As to one of those previous derelictions, it 

appears that the accused attended a Salvation Army meeting in a drunken 


· condition, and that during the course of the meeting the preacher placed 
the accused upon the platror~ and proceeded to talk upon the subject of 
temperance, using the accused as the example of the evil of drink. After 
the present trial the accused was reported drunk at.Moody Field, Georgia, 
on 5 March 1946 and was confined at that station on 6 March 1946 be·cause 
of his continued drunkenness. 

A neuropsychiatric examination or the accus~d at Brooke General 

Hospital, San .Antonio, Texas, resulted in the conclusion that he was sane 

and responsible for his acts. · 


. 	 . 

6. Consideration has been given to a brief filed on behalf of the 
accused by Messrs. Garrigan, Keithley and O'~eal, Attorneys-at-Law, Beloit, 
Wisconsin. Mr. Garrigan appeared before the Board of Review on 15 July · 
1946. 

7. By a long-continued course of misconduct,.culminating in the 

.present trial by general court,..martial, this accused has demonstrated his 

unfitness to be an officer. I recommend that the sentence be confirmed 

but that so much thereof as imposes a. fine be remitted, and that the s,n

tence,as thus modified be carried into execution. 


8. Inclosed is.a form of action designed to carry this.reeonmenda~ 

tion into effect, should it meet with your approval. 


·"-_~~'j 
4 Incls 	 THOMAS H. GREEN 

1. Record of trial . 	 Major General , 
2. -Form of action The Judge Advocate General 

.3. Psychiatrist Report 

4. 	 Brief' by Messrs. Garrigan, 


Keithley and 0 1Neal 
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H.itlGE AVIUCA·1;:: GENFi?I., 
NAVY DEPARTMENT 

. 'i1AR IEPAR'll.IBNT 
Army Service Forces 

In the Office or '!be Judge Advocate General 
Washington 25, D. c. (101) 

SPJGH - CM 312320 
29 MP..'< i94~ 

·UNITED STATES 	 ) 
) 

v. 	 ) Trial by G. C.Y., conveDed at .. 
) Ramon Field, Newfoundland, 18 


Captain ll!OOELL BINGAMAN ) February 1946. Dismissal -and 

(0-488952), A:nrrr Air Forces. ) corfinement !or two (2) years. 


OPINION of the BOARD OF IEVIEW 

TAPPY., S'l'ERN and TIEVETHAN, Judge Advocates. 
--------------. 

l •. nie Board of Review has examj ned the record of' ·trial in the case 

o:.r the of'tioer named abow am sul::m:its this, its opinion, to The Judge 

Advocate General. · · 


2. The accused was tried upon the ""'following' Charge and Spec:1.tications: 

. QIARGE1 'Violation of the 93rd .Article of' war. 

Speci.f'ication ls In that captain Wendell Bingaman, 1388th 
A:rm:y- Air Forces Base Unit, North Atlantic Ts1ng, Atlantic 
DI.vision., Air Transport Comnand, did at Gander Field, New
frundl&l').4, on or about 24 August 1945, feloniously- embezzle 
by fraudulently converting to bis 01l'Il use about $169.05, 
lawful money of the Dominicn of canada, value about $153.68, 
property o:r Civilian WeU'are Fund, Gander Field, Newfound
land, en~rusted to him as CUstodian ot said f'und. 

Specification 21 In that * * *, did., at Gander Field, New
foundland, on or about l2 September 1945, feloniouslY" em
bezzle by fraudulently converting to his own use about 
$214.03, lawt:ul money ot the Daninion of' Canada, value 
about $194.57, property of Civilian Welfare FUnd, GaIX1er · 
Field., Newfoundland, entrusted to him as Custodian or sµd
fund. ' 	 . 

Specification 31 In that * * *, did, at Gander Field, Newfound
land, on or about 7 October 1945, feloniously embezzle by 
fraudulently converting to his own use about $88.65, lawf'ul · 
money o:.r the Dominion ot OiMda, val'll8 about $80.59., property 
of Civ:Ui.an ali'are Fund, Gander Field, Newfoundland, entrusted 
to him as Custodian or aaid .!Und. 
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He pleaded guilty to, and was found guilty of, all Specifications and of 
the Charge. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due and to be confined at hard labor for five (5) years. 
The reviewing authority approved the sentence, reduced the period of con
fiooment to two (2) years and forwarded the record of trial for action under 
Article of 1'far 48. 

3. The prosecution introduced evidence to show that from 11 August 
1945 to 12 November 1945, it was tbe practice for Mr. Philip Coughlin, Chief 
Clerk of Civilian Personnel and supervisor of the Civilian Recreation P'.all 
and Civilian Canteen., Gander Field., Newfoundland., to gather regularly all 
funds from the two slot machines in the Recreation Hall and from the juke 
box in the cmteen and.. turn all ·such funds over to accused who was Custodian 
of the Civilian Welfare Fund (R.6,7,10). The funds taken from these slot 
machim s and the juke box ccmliituted assets of this Civilian Welfare Fund 
(R.11). 

on 24 August 1945 Mr. Coughlin removed $145.90 in Canadian money from 
the two slot machims and $23.15 in Canadian money from the juke box which on 
that date he turned over to accused as' Custodian of the Civilian 1blfare 
Fund (R.?,8,11; Pros. Exs. A,B).· These two amounts total~d $169.05., Canad
ian money., and had a '\Value of $153.68 in American money (R.13). On 12 Sep
tember 1945, ?lil'e o:>ughlin obtained the sum of $214.03., Canadian money frcm 
the slot machines and the juke box 'Which on that date he turned over to 
accused as Custodian of the Fund (R.8,ll; Pros.·Ex. C). This sum had a 
value of $194.57 in .American money (R.13) • en· 7 October 1945., Mr. Coughlin 
removed-$88.65., Canadian money, from the slot machines and turned it over 
on that date to accused as Olstodian of the Fund although the receipt there
for was dated one month later (R.8.,9,11; Pros. Ex. D). This sum.had a 
value of $80-.59 in American money (R.13). On 7 November 1945 the sum of 
$132.35, Olnadian money, was removed from the slot machines by Mr. Coughlin 
and turned over to accused .(R.9; Pros. Ex. E) • 

. The council Book for this Civilian 1'illfare Fund reflects monthly accounts 
from August-1945 to November 1945., inclusive, all certified as correct by 
accused. The accounts for the months of August., September and October 1945 
showed no funds received during those months, but the November account re
nects the recei?i of the $132.~S delivered to accused on 7 November 1945.i 
The November account showed a balance of $49.41 on hand which was the amount 
on deposit in the FUnd on 12 November 1945 when First Ueutenant Edward F. 
carlin succeeded accused e.s custodian of the Fund (R.121 13; Pros. Ex. F). 

On the morning of trial of this case, accused gave Lieutenant carlin 

the total sum of $265 in Canadian momy to be credited to the Fund (R.13). 


4. In an unsworn statement made to the court., accused 
~ 

ad~itted his 

guilt of the offenses charged and stated there was no "logical reason" for 

his defak:ation except that it occurred 11ciuring a period of extremely low. 
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morale and despondency aggravated by family difficulties which led to ex
cessive gambling and drinld.ng.n He claimed that he always intended to refund 
the amount of his peculations and had repaid $265 thereof ·1n Qma.dian money 
(R.14). Realizing the seriousness of his offense he had oaased gambling arxl 
limited his consumption of alcoholic liquors (R.15). With respect to his 
military service he stated that he had completed all but eight days of t1'18nty" 
yea.rs• service in the Army and that never as an enlisted man or an officer 

, 	had be previously been court~rtialed or received company punishment or lost 
any time under Article of 'll;!l.r 107. He requested leniency from the court ao 
that he might continue his career in the military service (R.15). 

, 5. Accused• s pleas of guilty coupled with the conclusive evidence 
introduced by the prosecution as 11811 as accused's admission of guilt made 
in open court abundantly support the court•s finding,of guilty of the Speci
fications and the Charge. 

6. Accused is 38 years old, married and has two children, He enlisted 
in the Regular Army on 15 November 1925 and, except for a period or three 
months, has served continuously in the Army since that time. He held the 
grade of master sergeant on 17 August 1942 when he was discharged for the. 
convenience of the Government to accept a commission as captain, Army of 
the United States. 

7. ,A.ttaclled to the record of trial i8 a letter dated 27 :March 1946 
purporting to be signed by accused•s mother and his wife in which clemency 
is reque~ted on behalf of accused.. It is stated therein that the petitionens 
have made restitution of the balance of the peculated funds. by ask that 

· consideration be given to accused•s long record of honorable service and the 
fctct that he is the father of two minor children. 

8. The ~ourt n.s legally constituted and had jurisdiction of the 
accusecf and the offenses. No errors injuriously affecting the substantial 
rights of the accused 1!181'8 committed during the trial.· In the opinion of_ 
the Board of Review the record of trial is legally sufficient to support the 
findings of guilty- and the sentence and to :warrant confirmation of the sen
tence. Dismissal is authorized upon conviction o! a violation of Article 
of_ l"Jlr_ 93. 
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i'ID, J!GO, Washington 25, D. c. JUN 2 1 • ''146 

TO: The Se ere tary of War 

l. Pursuant to Executive Order No. 9556, dated 26 ?Jay 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of Captain Wendell Bingaman (0-488952), 
A:rnry Air Forces. · · 

2. Upon trial by general court-martial this officer pleaded guilty to 
and 'l'VaS found guilty of embezzling $153.68 on or about 24 August 1945, 
$194.57 on or about 12 September 1945, and f;So.59 on or about 7 October 
1945, all from the Civilian Welfare Fund, Gander Field, Newfotmdland, in 
violation of Article of War 93. He- was sentenced to dismissal, total for
feitures and confinement for five (5) years. The reviewing authority ap
proved the sentence, reduced the period of confinement to two (2) years 
and forwarded the record of trial for action-under Article of War 48. 

' 3. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is ot the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opin:i.on. 

Over the period fl'om August to November 19'~5, inclusive, accused was 
custodian of the Civilian Welfare Fund at Gander Field, Newfoundland, and 
in such capacity during the following months he received the following 
monies belonging to that Fund, viz: the sum of $153.68 in August 1945, 
the sum of ;194.57 in September 1945, and the sum of $80.59 in October 
1945. He did not preserve these monies as trusteed funds but appropriated 
them to his own use and failed to account therefor. On the morning of his 
trlal.fbr these offenses, accused delivered the sum of f-265 to the successor 
custodian of_ this Fund as partial restoration of the amount ·peculated by 
him, leaving a balance of tl6J.84 which accused's mother asserted she paid 
in }.!arch 1946. 

4. Except for an intervening period of three months., accused had 
served as an enlisted man in the Regular Army from 16 November 1925 until 
17 August 1942 when he was dischareed for the convenience·of the Govern
ment in the grade of master sergeant to accept a commis~ion as captain., 
Army ot the United States. Until perpetration of the present offenses, 
his record while in military service was unblemished. · 
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In view of the foregoing I recommend that the sentence be confirmed 
and carried into execution. 

5. Inclosed is a form. of action designed to carry the above recom
mendation into effect, should such recamnendat meet with your..apprpval.

,

2 	Incls 
l - Ra cord · of trial 
2 - Form of action 

C o.c.11.0. 239, Z6 Ju1y 1946)•. 

THOMAS H. G~N 
· Major General 

The Judge Advocate General 
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WAR DEPAR'ThIBNT 
In The Cffice of The Judge Advocate General 

Washington 25, D. c. 
.Q)EC 19 1946 

J;AGQ.-CH 312330 

UNITED STATES 	 ) EIGHTH SillNICE COMMAND 
) 

v. 	 ) Trial by G.c.u., convened at 
) Camp SWift,. Texas, 22, 25, 28, 

Obergefreiter HEiffrtICH BRAUN ) 29, and 30 January 1946. 
(81 G 28101), Gefreiter ) Confinement for life• U. S. 

7IBPJIBR HOSSANN (81 G 28111), ) . Penitentiary, Leavenworth, 
Obergefreiter ERICH VON DER ) Kansas. 
HEYDT (81 G 58327), ) 
Cbergefreiter WERNER JASCHKO ) 
(81 G 28112), Unteroffizier ) 

~ 	 HEUIDT IvlEYER ( 8 WG 4583), ) 
Obergefreiter GUNTHER MEISEL ) 
(8 WG 4579) and Unterofrizier ) 
ANTON BOEHMER (8 WG 4464), ) 
German Prisoners of War. ) 

HOLDING by the BOARD OF REVIEW 

DICKSON, OLIVER and BOYLES, Judge Advocates 


1. The Board of Review has examined the record ot trial in the case 
or the German Prisoners ot War named above and submits this, its holding, 
to The Judge Advocate General. 

2. The accused were tried jointly upon the following Charges and 
Specifioa.tionaa 

CHARGE Ia Violation of the 92nd Article of War. 

Spec!ficationa In that Unteroffizier Anton Boehmer, Ober•v 
gefreiter Guenther·Meisel: Unteroffizier Helmut Meyer, 
Obergetreiter Werner Jaschko, Obergefreiter Erich Von 
der Heydt, Gefreiter Warp.er Hossann, and Obergefreiter 
Heinrich Braun,' German prisoners of war, acting jointly 
and in pursue.nee of a conmon intent with persons un
known, did, at the Prisoner or War CB.I!!.p, Hearne, Texas, 
on or about 17 December 1943, with malice arorethought, 
willfully, deliberately, feloniously, unlawfully and 
with premeditation, kill one Hugo Krauss, a human being, 
by striking him with a pipe, wooden sticks and other 
instruments unknown. 
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CHARGE IIa Violation or the 96th Article ot War. 

SpecificatLona (Plea of statute ot limitation1 in _bar ot t:rial 
sustained a~ to all accused). 

Each t.ccused pleaded mt guilty to, and was tound guilty' ot the Speci•. 

tication of Charp I and ot Charge I. No evidence of any previowt. 

conviotio:ns was ~troduoed aa to any accused. With three-tourtha ot 

the members ot the court present at the time the vote was taken con• 

curring. each accused 'WILi sentenced to be oontined at hard labor, at 

1uch place aa the reviewing authority may dire.ct, tor lite. The review

ing authority approved the sentence aa to eaoh accused, deaignated the 

u. s. Penitentiaey, Leavenworth; Kansas, aa the place ot coni'inemen~~ 

an.cl forwarded the record ot tria1.tor action under Article ot War 6Q1'• 
. 	 . 

3. Upon the· jurisdictional upeot of the case it •s stipulated 
that eaoh accuaed wa.a on 17 December 1943 and on 21 January 1946 a German . 
prisoner ot war and that the United States 'WU the detaining power ot each 
accused (R 12, 13J Proa. Ex. A). ·Thia waa sutticient to give the court 
jurisdiction under Articles 4,6 and 63 ot .the Geneva Convention providing 
.that pris0Der1 ot war shall be subject to the laws, regula. tion1 and orders 
in force in the armies ot the detaining power, and that pri1oners ot war 1hall 
be subject to the same courts and procedure as persona ot the armed forces 
of the detaining powr (II Bull. JAG 61-65). It was further stipulated by 
eaoh accused that the requirement,. or .Article 62 ot the Geneva Convention 
relating to defense counsel and interpreters tor accused had bean complied 
with· (R 14, 15J Pros. Elc. B). Following the surrender ot GermaI7¥ the SriH 
Government declined to continue u the Protecting Power tor German prisoners 
ot war, hence it 118.s not poHible to give at least three weeks notice to 
the protecting power as provided by Article 60·ot the Geneva Convention. 
However, the carrying papers show that notice ot the proposed trial or e&oh 
acouaed was sent to the Provost Marlhal Generi.l three week• prior to trial. 
Two German Amy otficers were pruent a.s ottioia.l Geiman obsernre (R 2). 

· Eveey 	right ·and privilege guaranteed b7 international law to prisoners ot 
'WU against whom judicial proceedings have been in1tituted n.s 1tr,iotly 
obaernd• 

. ,. 1he event, in thi1 oase ooourred in the.area ot Company 3, Compound 
I, Prisoner ot liar Camp, Hearne, Texas. The 'building• housing. Compaz1¥ Z5 
oon11sted ot eight barracks numbered 1 to 8 inclusive, a meas hall, an. 
order~ room and a· latrine. The buildings were arranged in two parallel 
row1J on the row tacing the compan7 .street ,rere located the mea1 hall, the 
orderl7 room and barrack, 1, 2, 3, 4 and 6J immediatel7 to the r.ear was 
located the other row ot buildings which ocmai1ted ot the latrine and barrack• 
8, 7 and 6. · A. pathway separated the front row ot buildinga i'roJU the rear . · 
row, and the oompany atreet separated Compaey" 3 trom Company 1. The latrine· 
waa located to the rear ot the orderly room and barrackl 1 and 2J the long 
uia of the l&trine wu parallel to the patlrn.yaeparating the two rowaJ 

',,,. \ 
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. the long a.xis of a.11 other buildings was e.t right angles to the pathway 
(Pros. Exs. c;D and E). It was stipulated that Prosecution Exhibits C, 
D and E correctly represented their respectively shown areas (R 20, 21, 
22). Hugo. Krauss, the victim, had a bunk at the end of barracks number l 
near the door ope~g onto the pathway (R 22, 30, 52, 96, 105; Pros. Ex. 
E; Def. Ex. 1). The prisoners of war slept on double•deck wooden cots 
(H 88). The bunks of the accuse.d were located as follows, Boehmer, 
barracks #1, near the end toward the company street (R 34; Pros. Ex. DJ 
Def. Ex. l); Von der Heydt, barracks #4, (R 47, 133); Je.schko,. barracks #4 
(R 47,57, 128); Hossann, barracks =//:1 (R 129; Pr9s. Ex. H-1); Meisel, barracks 
'if1 (fros. Ex. !); Meyer, barracks #2 (R 95, 98, 103, 125); Braun was a 
member of Company 1. Prisoners were pennitted to visit between barracks 
in the same compound after the lights were out and the fences between the 
compounds were often cut a.nd there was frequent visiting between compounds 
(R 93). 

The deceased, Krauss, worked at the cold storage warehouse, and was 
the interpreter during forlmtions. ot the company after working hours (R 83, 
116, 123). Prior to 17 December 1943 he had reported to the American 
company commander certain incidents which had occurred in Compound I, one 
incident being a disturbance in.. Company l involving the beating of someone 
which accused Boehmer had quelled (R 84). The deceased generally kept away 
fran the rest of the company. lib.en he came off duty he seldom went to the 
be.rracks, but instead stayed most of the time in the orderly room. He had 
a radio, which he would turn oft whenever any German music began (R 120). 
For a !ong time there had been arguments in which deceased was involved 
(R 121: ). After each meal the company always sang a German song. Deceased 
never participated in the singing and always lert·a~ soon as he finished 
eating (R 119). His parents lived in New York (R lZO, 1~). He had nade 
statements-both that he was an American and a German, 'end had also wanted 
a. .furlough to go to his home in New York for Christmas and had said he' 
would return as an American soldier (R 124). On 17 December 1943, arguments 
a.bout and with de~ea.sed developed in the company about certain German news 
bulletinsJ some arguments a.bout deceased included discussion of beating him; 
deceased was supposed to have made the statement that the news bulls tins 
were not true and other prisoners contradicted him (R 116, 120. 121, 123, 
136, 137). Row those news repo~ts· got into the Compounds was known to the 
prisoners but, according to one ot the accused, "NobocJ¥ did find that out 
from. us"; "They just,got there through the post office workers". the "post 
office" apparently being a device instituted by the prisoners· (R 126). A 
short......,ave-radio set was secreted in the area, and it was believed that 
deceased had revealed it (Pros. Exs. R-1 and I). One Karl Osterhorn was 
the spokesman for the whole camp (R 115). "It was gene rally understood a.bcut 
the camp that Karl·Osterhorn had decreed that anyone who should betrq the 
shortwave ~dio set should be put to death" (Pros. Ex. I). 

On the night of 17 December 1943 a number of German prisoners 
gathered in barracks 4/=4 (R 48, 49}; nearly all of them were e.rmed with clubs. 
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The group stayed about an hour. The deceased' s name was mentioned {R-48). 
About ten o'clock., seven to t~n of the prisoners left barracks #4 through 
the door on the end next to the pathway (rt 48., 61, 62, 68; Pros. Ex. E)! 
The lights were out {R 52). The accused Von der Heydt, or a voice believed 
to be his, immediately thereafter made a statement to the effect tha,t the 
group went into barracks =j/:1 {R 49, 58)., where the deceased's bunk was 
located. The deceased was in his bed. About 10:30 the sound of "loud beat• 
ing from sticks and yelling from Krauss" (the deceased) was heard (R 23). 
Deceased was yelling, "Meyer, cut it out, I am bleeding" {R 23, 31., 50), or 
''Meyer,,no", or ''Meyer, help" (R 69). Prisoner Zehrer slept at the other 
end of barracks #1 (A 21, 30; Pros. Ex. E), eight or nine beds from deceased's 
bed (R 30)., and was in bed ( R 23); he was awakened by the sound of the beat
ing and deceased 1 s screaming (R 23, 31, 34). Prisoner Heypeter•s bunk 
was in barracks #4 (H 45, 46; Pros. Ex. E); it was between twenty and thirty 
meters from barracks #4 to barracks #1 (R 52). and it was about thirty-five 
meters from Heypeter's bed to deceased's bed (R 66). Prisoners in barrack• 
ii:4 (R 50), or Heypeter (R 52), opened a window in that barracks and listened. 
Heypeter heard the beating ond deceased screaming; the blows could be heard · 
distinctly and lasted about mlf a minute (R 50, 51, 55). The attackers 
disappeared before any of thEl!l could be seen or identified·(R 23, 24, 3l)J 
one man came baok, looking for something under the bed {R 24). Prisoner 
Merkel, slept under the deceased (R 23, 34, 36); he went to the other end 
of the barracks and awakened accused Boehmer (R 23, 34, 35); (Pros. Ex:. D; 
Def. Ex. l); Merkel told Boehmer, "Anton, wake up; they are beating Krauss" 
(R 23). Boehmer slowly dressed (R 23) or started putting on his pants 
trying to button them and running at the same time (R 117, 119), started 
to deceased~s bed, turned on the lights (R 117) and went to deceased (R 23, 
117). Deceased was sitting in bed, wa.s covered with blood., and he was 
screaming loudly (R £4, ·111). Accused Boehmer went after a first-a.id man 
and a.litter. procured both and returned. Deceased had gone to the latrineJ 
Boehmer followed him there., and followed him when he returned to his bed., 
and then put him on the litter; deceased was then taken to the hospital by 
Boehmer, Zehrer and others (R 25, 27. 117). On the opera.ting table deceased 
was given first a.id by an American doctor; his eyes were closed and thick 
and bloodyJ his head was bleeding i'ran several pla.oesJ his hands and arms 
were beaten (R. 26). On the following morning the . .American company comma.nd~r 
found deceased's bed was torn up and splattered with blood, his radio was · 
smashed, and the walls and ceiling were also splattered with blood (rl 88, 89). 

_Deceased was transferred-to the Mccloskey General Hospital., Temple, 
Texas, on 18 December 1943 and died there on 23 December 1943 (R 40, 43). A 
photostatic copy of standard Certificate of Death. No 63318, Bureau of 
Vital Statistics of the State of Texas. bearing the impression seal of the 
State of Texas, and certified by the Stat·e Registrar of Vital Statistics to 
be a copy of the death reoord.of Hugo Krauss was received without objection 
(R 64, llOJ Pros. Ex. G). The certificate stated that Krauss died at · · 
~cCloskey General Hospital at lla03 p.m. on 23 December 1943, and that the 
primary ca.use of death 'Wll.ll 
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"Concussion, cerebral, fractured skul~ 
Contributory causes werea 

Multiple lacerations. etc., traumatic." 

5. Against this background of the homicide and the oiroumstances 
and events preceding it. we examine the evidence pertaining to each 
accused individually.. . 

a. Accused Gunther Meisel·.· 

Accused Von der Heydt, as a witness in his own behalt, testified'that 
before the attack Meisel told him to come to barracks 'ti=l (R 133). 

Prosecution evidence. Shortly after the attack, witness Zehrer saw 
Meisel in the latrine washing his hands (R 26}. On 19 October 1945, 
after being fully advised of his rights, Meisel voluntarily made and 
signed a sworn statement. which was.admitted without objection as Prosecution 
Exhibit I (R 76, 77, 78). The law member ruled that the statement oould 
.be considered as evidence against Meisel only, and not against any othe~ 
accused, and the court was so instructed (.R 78). · The statement, in 
pertinent part, is as followsl · 

"*** All of Company-3 was waiting for the word. There were 
approximately 400 in Company 3 and not Qne person in the company 
said one word against the action. Everybody was for the beat• 

-ing, but man;y of them were too clever to join in. They encouraged 
us by talking for it. Everybody in the company disliked Krauss. 

- "*** Everybody in the whole company was talking about it. 
qroup meetings were formed by prisoners in every barracks in 
Compound 1. to discuss the beating that everybody knew was to 
take place. Practically everybody joined in these groups. 

"While these meetings were going on, I went to Barracks 1 
of Compaey 3 to talk ·• • about the Krauss beating. ••• I said, 
'Ta.king any men from the Third Company is no good.' I thought 
the men should come from other companies because Company 3 
would naturally be suspected, since this was Krauss' company. 
It was then de'oided by *** and I that ••• should select the 
men from Company 4, ••• and I then went to Company 4 to ask for 
the men. We talked to several persons, but we could secure no 
volunteers. *** and I went to Barracks 4. I guess*** had no 
trouble in getting the men, because he showed up in Barracks 4 
right ·away with five or seven men. *** showed the men to me and 
said.- 'This and this and this a.re the men.' I did no.t know any 
of them. They must ·have been from the First Company. 

".At about 2200 hours a meeting was held in Barracks 4. 
Those present included me, ••• the 6 to 7 men he brought and 
several men from Barracks 4. The meeting was to decide the best 
way- to beat Krauss. I was the only man from the Third Company. 
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I would not even recognize the faces or the men*** brought 

to the meeting if I were to see them now. I saw them only 

by candlelight in this meeting and by the light from the, 

Company 3 latrine at the time of the beating. I think they 

were from Barracks 4 and 5 of the First Company.*** We all 

talked in the ordinary way during the meeting. The men in 

Barracks 4 heard the discussion. They were all awake. Some 

of them joined in by saying, 'That is a. gdod idea,.' 1 The best 


',	thing is to kill him right now, ' and such things. I do not 
know the names or any of the men who said these things•*** 

"It was too early to attack Krauss because he was still 
awake. *** He spent the evening playing cards until a.bout 
10a30 P.M. He was strong and must have believed he 9ould take 
care of himself•. While in Barracks l, I heard Krauss say, 
'Let them come. I am not afraid.' He was talking loud. He 
knew somebody was coming~ • . . . ,"- . 

- "At the meeting we figured out what everybody was going 
to oo. We had some guards standing outside to watch the 
tower guards.*** Six or eight or us were to beat Krauss. 
Everybody at the meeting had brought sticks of wood with them. 
I bad a piece of pipe about 9 inches long and a.bout ½·inch 
or 3/4 inch in diameter. I sharpened a piece,of wood and 
drove it into the pipe so I could handle it. Several of the 
sticks brought by the others were 2 inch by 4 inch sticks 
about three feet long with one end whittled down so they 
could hold them. Spikes about 4½ inches long had been driven 
through the sticks and the points of the spikes stuck out 
about 2½ inches from the boards. I saw no stick.with a razor 
blaae in it. I saw no one with anything to burn Krauss. 
Someone was to turn off the light switch :l.n Barracks l. Every"'." 
one was instructed to bury their. sticks at e:ny place they oould, 
immediately after the beating was finished. Nobody as.id how 
much Krauss should be beaten. All members of ·Barracks l had 
instructions to stay in bed and be quiet. Guards were on. du't7 
outside Barracks l, but I do not know any of their names. 

"While ll'e,,rere gathered in Barracks 4, someone reported 
that Krauss was asleep. This was about 2345 hours. W& all 
carried our sticks and went to Barracks 1. A.s soon as we 
entered Barracks 1, we started beatins Krauss. We were 
supposed to Iµ t him at certain places, but we got nervous and 
hit him anywhere we could. All six or eight joined in the 
beating. I do not know the names of the others in the beating, 

• 	 • * 
"I was first at Krauss' feet. I hated his ,radio and wanted 

to bea11 it. I then went up toward his shoulders. I don't think 
I hit him on the head. I just hit him. My stick broke and I 
lost the pipe. Krauss got out of bed and everybody was nervowa 
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and ran out of the barracks. We all scattered. I suppose 
the others went to their barracks. I went to Barracks ·2. 
Everybody in Barracks 2 was standing at the windows looking 
out. I shall never forget those faces. Someone asked if 
Krauss was dead. I knew then the affair was serious. I 
had not intended to kill Krauss or to help the others ,: 
kill him. I just wanted to beat him. I had tried not 
to hit him on the head because I did not want him to die •. 

"I walked through the Second Barracks and into the 
Fourth Barracks. I told them, . 1It's all.over.• I then 
went to the latrine to Vi8.Sh myself. My hands were bandaged 
_because of injuries 'While I was working in the woods. 
Krauss I blood had sprayed the bandages. 1'.hen I approached 
the latrine, I saw Krauss, Merkel and someone else standing 
on the steps of the First Barracks. I knew then he was not 
dead. Inunediately after I entered the la trlne, Krauss came 
in. He was bleeding all over. He said nothing, except he 
continued to cry and yell. He had been yelling since the 
beating started. He kept crying until he was·taken to the 
hospital. 

"I unwrapped my bandages, washed the blood off my 
fingers and rewrapped my hands so the blood stains on the 
bandages would be inside and would not show on tne outside. 
I was very nervous and left the latrine while Krauss was · 
still there. There may ha-ve been one or two others with 
Krauss. I am not sure. Zehrer and Merkel could have been 
with him. *** I remember seeing one of the clubs that was 
used in the beating in the wastepaper box in the latrine. 
I did not move the stiok. I went from the latrine to 
Barracks 7 and got in bed immediately. All the other pris
oners of Barracks 7 were in bed. I lit a cigarette, and 
while I was smoking it an.American First LieuteilEl'.lt and 
another American officer walked through the barracks, using 
flash lights to check the beds. I guess it had been about 
16 minutes since the beating. After the American officers 
left, I remembered I had left my stick in Barracks 1. I 
got up and went in my night clothes to Barracks 1 to look· 
for the stick. I did not find it. The lights were not on, 
but Krauss had already been taken away. I went back to 
Barracks 7 and went to bed for the rest of the night. 
Nothing else happened until the next morning \'Ulen the 
American officers had an inspection fo~ the whole compoWld. 
l'le were all checked for blood stains. 

''Then the investigation was conducted no one talked to 
me. If anyone ha.d asked me at that time or later, I might 
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have told them the whole story. From the time of the beating 
until now I have had a bad oonscience. I felt afraid. I 
wanted to tell someone to get it 'off my chest.' My mother 
always told me that this sort of thing always come to light 
even as much as 20 years later.· I have wondered why someme 
didn't ask me for the truth. I was expecting someone to come 
and talk to me all the time. I was glad--maybe-happy--when 
you came to talk with me about it. I am through with every•-· 
thing now. I have told you everything I know. I just feel 
sorry I can't tell you more names--but I don't know any more 
names. If there is a court-martial trial. I will tell the 
court the same things I. have told you. 

* • 
"**** It was generally understood about the camp that 

Karl Osterhorn had decreed that anyone who should betray 
the shortwave radio set should be put to death. It was 
believed that Krauss had reported the radio. I reco1'lized 
Osterhorn when I saw him. but I knew him only slightly. I 
heard him say. at Krauss' f\meral. 'This is the home he's 
been looking for' or something like that****•" 

Defense evidencea Meisel made an unsworn statement that the reason 
·tor his pre-trial statement was "to get it off of my chest. everything". 

He did not believe Krauss should be beaten to death. and used an iron _ 
pipe because he hated Krauss'· radio. and hit Krauss with the pipe because 
he got excited. "it the time ot the beating accused wa.s a Nazi but has 
changed his beliefs and wants to get back to the United States after he 
is repatriated. About 3 months prior to his statement he had acquired 
religious beliefs which changed his viewpoint of the whole affair (R 139• 
141). 

b. Accused Heinrich Braun. 

Accused Jaschko. as a witness in his own behalt. testified.that 
Braun visited him in barracks #4 on the night of 17 December 19431 that 
they talked about deoeased'a behavior but nothing was said about.beating 
him; that he then took a walk with another. but Braun did not go along 
(R 129)f 

Prosecution evidence. Braun was seen in barracks #4 on' the night 
deceased was beaten (R 47. 67};" he and others stayed in that barracks 
about an hour. and deceased'• name was mentioned but the witness does ·not 
know who mentioned it -- the lights were out and it was dark ( R 48). 
Braun did not have a club, and when·asked by another wey he did not have 
one "Braun made the statement that he was strong enough; he could do it 
with his fists.• The witness thinks that when he later looked out of the 
window Braun did have a club (R 48. 49). Braun asked one Gilliam why he 
was not going along. to whioh Gilliam replied. "I am already in bed" 
(R 49). Gilliam slept in barracks #4 (R 66)1 he t~stitied that. arte~ 
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' 
telling Braun that he was not going with t~ Braun called him "Coward-
dog"; and that he did not hear Braun say anything else (rl 58). Braun 
was one of the group that left barracks #4 - he wa.s "one that went with 
them to the beating" (R 51). 

' 
Defense· evidence. No evidence was offered by the defense as to · 

Braun, and he did not testify. 

c. Accused Werner Hossann. 

Accused Jaschko, as a witness in his own behalf, testified that , 
Hossann came into barracks =//4 while he was talking with Braun.; that he 
then took a walk in the ca.mp with Hossa.nn; that he went to barracks #1 
with Hossann to get a book from him, as he had often done before; that 
Hossann walked to the door with him as he leftJ that he and Hossann 
of'ten took walks at night because they did not have much free time to 
taik except at night; and that while he was in Hossann' s barracks nothing 
unusual took place (R 129, 130). 

Prosecution evidence. Zehrer testified that he went to an investiga
tion held on 24 December after the beating; that with reference to tha.t 
investigation he had a conversation with accused Boehmer and Hossaim 
during which both accused told him that •r should not say anything" (R 27). 
Hossann was present with others in barracks #4 on the night of 17 
December-1943 before the beating. (R 46, 47, 67). Hossa.nn told the witness 
"that later he was going.to barracks 1 to see if Krauss is already asleep"J 
Hossann made that trip end came right back to barracks 1/=4 and sa.id "Krauss 
is already asleep (R 48). Hossann was assigned the job of being a look
out, but the witness does not know whether he did that {R 50). Hossann's 
job was assigned to him oy "one of the beaters"; the witness does not know 
which individual made this assignment, and he <bee not lmow whether Hossann 
was in the group that left barracks #4 (R 62). After being fully advised 
ot his rights, Hossa.nn made and signed a.sworn statement on 18 June 1946 
(R 68-72); the statement in German was admitted without objection as 
Prosecution Exhibit H (R 70, 73), and an English translation, stipulated 
as being accurate, e.nd also signed and sworn to by Hossa.nn, was admitted 
as Prosecution Exhibit H-1 (R 73, 74). The law member ruled that this 
statement could only be considered against Hossann~ and not against e:n::, 
other accused; and the court was so instructed (R 701 74). The statement 
followsa · 

.	.!'On the 17th December 1943, Sergeant • • •• •. gave out the 
German news reports, which were heard by us. .As I wa.s sick in 
bed. in the barracks with fever, because of an injection, 
Hugo Krauss came in and shouted around in the barracks, 
that those reports were false reports, the American reports 
were true •.. Krauss then is supposed to he.ve betrayed the 
shortwave set. After the count Sergeant•••••• told the 
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company., that Krauss had again done something swinish, 

and that it was time., to give him the Holy Ghost. On 

account of that., the entire company was in an uproar, 

and men went from barracks to barracks. Finally we 

gathered in Barracks 4. After one of the men went to 

Barracks 1 and reported back., that Krauss slept, the 

men, who had gathered, about 10 men, ••• •• one armed 

with a piece of iron pipe, the others anned with wood, 

went to Barracks l on the street leading to the latrine 

and the messhall. ••••• and I went to Barracks l on · 

the ca.>np street. My task was., to stand on the main light 

switch, whioh was pulled, together with•••••• I fulfilled 

this task. After the affair 'With Krauss I went back to 

Barracks 4 together with••••• Then I went to the wash-. 

room, to relieve myself and to wash my hands, and, then to 

my bed in Barracks l. ". 


Defense evidence. Hossann made an unsworn statement that he was 19 
years of age at the time of the homicide and that he did not take a 
more active part., other than as guard of the light switch, during the 
beating of Krauss becE!,use he was too weak and too young. He did not 
believe that Krauss should be beaten so severely as to cause his death 
(R 138). 

d. Accused Werner Jaschko. 

Prosecution evidence. Jaschko slept in barracks :/1=4 (R 47, 67), 
and was in his barracks on the night of the beating (R 47). Deceased's 
name was mentioned by someone, but the witness did not know by whom 
(R 48). "One of the ~eaters"., the w.itness does not know which, told 
Jaschk:o to watah the door of barracks =/1=1 toward the street and make 
sure that nobo<t7 turned on the light switch (R 50, 52; Prps. Ex E). The 
witness does not know whether Jaschko was in the group that left barracks 
#4., nor whether he carried out his assigned task (R 52). · . 

. 
For the defenses Ja.sahko testified that he lived in barracks :/f4 of 

Company 3J that he was present at the 8a45 PM roll calls on 16 and 17 
December 19431 that he went to his barracks. after the count and was.visited 
by accused Braun; that he ~ Braun discussed deceased' s 'behavior but 
neither mentioned anything about beating him (R 128., 129)1 that accused 
Hossann came in and he and Hossann went for a walk in the camp; that 
Braun did not accompany them; that he went to barracks =/l=l with Hossa.nn 
to get a book from him, as he had often done before; that he and Hossann 
often took walks at ni~t because they did not have much free time to talk 
except at night; that while he was in Hossann's barracks nothing unusual, 
happened; and that on his way back to his ovm. quarters he hear.d a loud 
yell and figured that Hossann on reentering his barracks had knocked over 
a table or chair which excited the others in the barracks (R 129,. 130). 
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e. Accused .Erich Von der Heydt. 

Prosecution evi clence. Von der Heydt slept in barracks :jf-4 (R 47). 
He walked to the door of barracks =i/=4with the group, but did not leave 
with the group and was in barracks #=4 after the group departed. He 
then stated that th~ group went into barracks fl (R 49). He told the · 
group when they went out where deceased's bed was located in barracks ff-1 
(R 50, 52). Witness Gilliam testified that after the group left. he heard 
somsone say- "They are in", which he thought referred to barracks #1, and 
he also thought Von der Heydt was the one who said it -- but he is not 
sure (R 58). 

Defense evidencea Von der Heydt made an unsworn statement that 
following the count of prisoners at 8145 P.M. on 17 December 1943 there 
was a commotion among the prisoners; that he went to his own barracks, 
which was #4; that he then went to barracks 1/=l because accused Meisel 
told him to, and was back in his own barracks before 10100 P.M. (R 133};. 
that a beating of the deceased was discussed in barracks #4 that night; 
thatjl.e occasionally stood 'Where the group was, and that on the second 
sucp. occasion he told them "Do it half'•way and let it go"; that at first 
he was not interested in it and later wanted no part of it; that he was 
in his barracks 'When the group went out to beat deceased, and was in 
bed at the time deceased was beaten (R 134); that "I was in bed at the 
time-they- said, 'They are beating Krauss'"J and that he knew the barracks 
deceased slept in but not where he slept, and did not go out at e.:ny time 
that night. to find out where deceased slept (R 135). 

f. Accused Helmut Meyer. 

The accused Boehmer, testifying in his own behalf, testified that as 
it was get~ing dark on the day deceased was beaten "I told Meyer to go 
through all the barr~cks and tell them they should not make any nonsense"J 
that he ohose Meyer to go. 1:hrough the barracks "because Meyer alway-a did 
that kind of work. Meyer separated the oompaey into details and when 
something special came up I used Meyer for that purpose" (R 116)J that 
Meyer and deceased were unfriendly (R 117); that Meyer read the daily 
Wehnnacht reports on 16 December •194~ (R 119); 1:hat on 17 December "there 
was a heavy air", and he.sent Meyer through the barracks "on account of 
they were arguing among themselves on that afternoon in the company" about 
the news bullet_ins (R i20, ~21). 

Prosecution evidence. Meyer wa!I company clerk of Company 4/!J (li. 82). 
He and the deceased had had arguments at times, but were on friendly te:nns 
most of the time, and the deceased in his capacity as interpreter had 
frequent daily contact with Meyer (li 82, 83). Witness Heypeter'testified 
that Meyer usually read the Gennan news bulletins, but he does not remember 
who read them on 16 December·1943 (R ~~ 45); that about 9a00 o'clock on 
the night of ·17 December 1943, before the beating, Meyer came into barracks· 
j4 and "said that we should not do anything on account of other fellows 
would take care of it. If there was going to be any noise we should stay 
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in our beds anr not make any light"; that Meyer did not say what was 
about to happen (l{ 46, 47); that Meyer 1'B statement was made to the 
whole barracks, and was about an hour before the beating (R 61); and 
that the statement was made shortly before the lights went out (rt 47)• 
:Jitness Gilliam, who slept in the bunk next to Heypeter (R 56), did· 
not hear Meyer make any e.nnouncement (R 58, 59). Witness Geissler, 
who slept in barracks~' testified that he was in bed on 17 ·December 
1943 when Meyer came in after the lights were out, went to the middle 
of the barracks, and speaking loud enough for all to hear, "told us that 
we should not participate in anything"; and that Meyer said nothing. else 
and went out (R 60, 61). During the beating, witness Zehrer, who was 
in barracks #1 where the beating occurred (R 22, 23, 30), heard the 
deceased yell "Meyer, cut it o.ut, I am bleeding" (R 23. 31). -Witness 
Heypeter, whovas in barracks #4 (R 45, 46) heard the same exclamation 
by the deceased (R 60), through a window in barracks 1/=4 which other 
prisoners (R 50) or HeyPeter (R 62) had opened. Witnes_s Gilliam, who 
slept in barracks #4 (tt 66), heard deceased yell "Meyer, no", or 
"Meyer, help" (R 69). Apparently on the morning following the beating 
the witness Zehrer became apprehensive of his own safety: he testified 
that "I felt myself threatened by the second man that night of the 
meeting end I mentioned. something to Unteroffizier Meyer about it"; 
that Meyer did not threaten him, but "told me that it should be kept 
quiet in the company" (R 30); that the "second man" is Franz Hazel (R 30); 

- that "I told Meyer that I should watch myself or the same thing would 
happen to me"; that "Meyer told me that he would tell it to the company 
••••• He told me that he was going to say it in front of the company"; 
that he does not lmowwhether Meyer did so, but that he (Zehrer) never 
received any threats thereafter (R ~2). 

Defense evidence a The American company commander of Company 3 
testified that Meyer argued over little incidents but did not engage in 
~erious arguments; he is just a loud-mouth who did a lot of talking (R 92). 

Prisoner Beschorner lived in the saIM barracks as Meyer; he did not 

hear Meyer make any statement abO'ut the deceased, nor did he hear any 

noise from any of the other barracks (R 95) J he turned in to bed right 

after the count. was asleep after the lights went out and did not get up 

until the whistle blew the next mornint; (R 97). 


Prisoner Bedau also slept in the same barracks es Meyer; he did not 
hear Meyer make any statement about deceased that night, was in his 
barracks all evening (R 98); and cannot say when it was that Meyer came 
in to the barracks, whether it was after the count. or whether he was there 
when the lights went out, or whether he saw :Meyer about the time he (Bedau) 
went to bed (R 99• 100). 

Prisoner Boehm, who slept in barracks 1#, testified that :Meyer came to 
barracks :/f!7 about 9100 o'clock the night of 17 December 1943 and said 
"Don't beat him", referring to the deceased; Meyer also said "Remain in 
your beds"; Meyer did not say that somebody else would do the job, and the 
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witness did not remember Meyer telling them to remain quiet (R 101. 102). 

Prisoner Fleischman testified that he slept in the bunk over Meyer 

at the company street end of barracks 2 (R 103, 105)• On 17 December 1943, 

witness and Meyer went to bed shortly after lights went out. and Meyer 

had said nothing about deceased before going to bed (R 103). Witness had 

never heard Meyer say anything against deceased (R 104). Witness was 


"aW'B.kened later that night and saw people looking out the barracks windows, 
including Meyer who was wearing a night shirt (R 105, 108). 

Meyer testified under oath in his own behalf that he was company clerk 
of Canpany 3 at the prisoner of war camp at Hearne, Texas, in December 1943 
(R 122)J that he was a friend of the deceased (R 123) and had known him since 
3 June 1943 (R 127); that he had had serious arguments with deceased because 
deceased would state one day he was a German 'and the next that he was an 

· .American, and Meyer advised deceased not to make such statements (R 123); 
that there was also an argument when deceased wanted to go home on a Christmas 
furlough end said that he would return as an American soldi_er (R 124)J that 
Meyer did not threaten deceased but merely advised him (R 124); that these, 

-arguments were harmless and in the nature or advice to deceased (R 124). 
Meyer read news bulletins to the other prisoners because it was his duty since 
he made moat of the announcements as company clerk, and because the other 
prisoners asked him to' do that for themJ these bulletins were put m his table, 
they came from the other compounds "through the mail•, and a.a to their source 
"nobody did find that out from us" (R 122, 123, 126). At about 6 or 7 P.M. 
on 17 December 1943 he received an order from accused Boehmers "Meyer, go 
through all the barracks and tell them that the people should not have any 
nonaeuse" (R 125) • In compliance with this order he made the announcement 
in all barracks. except No. l, ,:where he understood Boehmer would make the . 
announcement himself (R 126). He was not present at the 8s46 count on 16,or 
17 December-1943 because he had been detailed by an .American sergeant to watch 
the telephone in the orderly room during the count (R 124). He left the 
orderly- room atter the 8146 P.M. oount on 17 December 1943, went to barracks 
No. 2 and went to bed at about 10 P.M. He did not leave the barracks but was 
awakened later and went to the window and saw Boehmer carrying a litter (R 125, 
126). · 

,l• Accused Anton Boehmer. 

Accused Me~r., as a:witnesa in his own behalf, testified that between 
6s00 and 7s00 O'clock on 171>ecember •Boehmer told me, 'Meyer, go through 
all the barracks and,tell them tti.at the people should not have any nonsense'"J 
that he (Meyer) made that announcement in all the barracks• except barracks 
//=l where Boehner intended. to make the announcement himself (Rl26); and that 
when he (Meyer) was- awakened later that night he looked out of the window and 
saw Boehm.er carrying the litter ott (R 126). Accused Jaschko, as a witness 
in hi• own behalf, testified ttiat he was present at the final roll oall about 
8146 P.M. on 16 December 1943., and at the same count on the following night, 
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and that he did not hear Boehm.er make any unusual announcement on 
either occasion (R 128). Accused Von der Heydt, on the stand in 
his own defense, testified the.t he was present at the 8 a45 count 
on 16 and 17 December 1943, and that "Boehmer said that somebody 
reported the news bulletins and you guys know what to do and not to do. 

stood on the· right wing from Boehmer and I heard Boehmer say something 
about treason or something like that. There was a commotion among the 
men. ·You know or I know what I have to do or something like that" (R 133). 

Prosecution evidences Boehmer was the spokesman or company leader 
for Company 3 at the Hearne, Texas, prisoner of war camp in December 
1~43 (R 44, 80). He had been chosen by the non-commissioned officers 
of Company 3, and ap~ointed with the approval· of the American company 
commander (R 81). He had obtained this position by reporting the former 
GerD18ll company leader to the .American authorities for influencing pris• 
oners not to volunteer for work {R 82, 83). Boehmer's work was satis
factory, and, besides reporting other incidents, he had broken up a 
disturbance among the prisoners in adjoining Company l, in which someone 
was being beaten (R 81, 84). He was recognized as the leader of the 
other prisoners of war in Company 3 (R 81), and his duty -199.s to transmit 
and carry out orders issued by the American personnel of the camp (R 80). 
In his capacity as interpreter the deceased had frequent daily contacts 
with Boehmer., and they were never observed· in any arguments (R 83). It 
was deceased who reported to the American company commander the disturb
ance in Company #1 and Boehmer's action in quelling it, and deceased 
reported other incidents but he never made e.ny_statement derogatory to 
Boehmer {R 84). . 

Witness Heypeter testified that Boehmer read the German news bulletins 
to the camp on 16 December 1943 at the 9a00 o• clock count of Company :/,1:3 
(R 44). Heypeter also testified that Boehmer occasionally read the bulletins, 
but that he does not remember who read them on 16 December (R 45). He 
further testified that on that occasion Boehmer also said "If we have 
swine-hunder or traitors in our company you fellows know what to do. 
Beat them to death" (R 45); and tnat he does not know that deceased was ever 
present when the bulletins were read (R 51). 

11.'itness Zehrer testified that at 8146 P.M. at the nightly count on 
16 December 1943 he heard Boehmer make an announcement to Company i/=3, from 
the back steps of the barracks in front of the latrine (R 17, 18, 19, 32); 
that there "Boehmer made the statement, •There is a traitor among us and 
you fellows know what to do about it and for my concern you can beat him 
to death'" (R 18), or that "There is a traito~ in our ranks, you know 
what to do a.bout it. As far as I am concerned you can beat him to death", 
the witness being unable to say that those were the exact words; that 
deceased had gone to the orderly room and was not present at the time ·(R 32); 
and that, with reference to an-investigation of the homicide on 24 December 
1943, Boehm.er told him that he (Zehrer) "should not say anything" (R 27). 
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· Witneas Gilliam testified that "Between the 16th ~d 17th., I saw 
Unteroffizier Boehmer make a speech to the compaeys 1We have a traitor 
among us_ and you know what you have to do 1.

11 
; that this was before deceased 

was beaten., but he does not know who Boehm.er was talking about (R 57). 

· Witness Geissler testified that on the day or the day before the 
beating he did noi hear Boehmer make any unusual announcement., nor any 
announcement at all., although present at the roll call usually and that 
he was present at roll call on 16 December; that he did not see Boehmer 
during or after that roll call except while Boelimer was counting the men.a 
and he cannot remember th&. t Boehmer could have made an announcement · 
(R 61., 62). 

Defense evidences Prisoner of war Beschorner testified that he was · 
present at both the 8145 P.M. roll call on 16 December 1943 and at the 
roll call on the night before and did not hear Boehmer make any announce• 
ment., al though he was standing about 12 to 16 meters from Boehmer (R 94-96). 
Prisoner ot war Fleischman. testified that he was present at both the 8145 
P .:r,t. roll call on 17 Dec81lber 1943 and at the same roll call the night 
b~fore and did not hear BoehmE!r make any unusual announcement (R 104). 

Boehmer testified under oath in his own behalf. He stated,that he had 
held the job of spokesman for Company 3 for about three months prior to 
17-December 1943 (R 114., 115., 120). He had obtained the job through inform• 
ing the American company COilllllander that the prior German spokesman was 
obstructing the volunteering of the prisoners for work details (R 115). 
The deceased kept himself separated from the company; when he came oft 
duty he very seldom went to the barracks., and stayed in the orderly room 
most of the time. He had a radio and would turn it off the instant any 
German music- started (R 120). After each meal the company sang a Gennan 
aongJ deceased never participated in that and always left as soon as he 
finished.eating (R 119). For a long time arg'Wllents in which deceased was 
involved had been going on; none of the previous arguments had been about 
the news., "but there were a lot of other things they argued about" (R 121). 
The deceased, as company interpreter., was very close to Boehmer and they 
never had any serious arguments (R 116., 117)~ and he never ma.de any state• 
ment against deceased (R 119). Boehmer had advised deceased to transfer 
because of the aituatio~ in the company. and two. months before the beating 
had reported to the American company COilllllander that deceased was in danger.· 
Boehmer did not report iX> the American company commander that deceased 
was in danger on 16 or l7"December 1943., because the .American company com
mander was very strict and "If I would have told him that., he probably 
would have ordered Krauss out- of the company" (R 118). Accused Meyer read 
the daily Wermaoht reports on 16 December 1943., and deceased was not present 
at the time (R 119). On the afternoon of 17 December., "It must have been 
on the day when Krauss was beaten"., there was a lot of arguing in the 
oompany about the deceased· (R 116)1 " •••••• they were arguing among themselves 
on that afternoon in the company. •• •• They argued about the news bulletin" 
(R 116., 120.,·121., 136, 137). Boehmer does not remember what news the arguments 
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were about (R 121. 137). The arguments were between the deceased and other 
members of the company; the arguments had gone on all day (R 136). "It 
was supposed to have been this way that Krauss made the statement that it 
was not true and the other ones contradicted him" (R 137). There was 
nothing to lead Boehmer to believe that deceased was due for a beating 
(R 116), and he did not know on 17 December 1943 that there was some 'talk 
of beati~g the deceased .. "no. I did not know anything about it. _Only there 
was a heavy air" (R 120). Boehmer talked to deceased about the matter-that 
evening when the argument was going on (R 116). About the time it was getting 
dark. Bcehmer sent Meyer through the barracks .. "I told Meyer to go .through 
all the barracks and tell them they should not :make any nonsense"J Meyer 
was chosen to do this "Because Meyer always did that kind of work. Meyer 
separated the company into details and v.hen something special came up I used 
Meyer for that purpose" (R 116). Meyer was sent through the barracks to make 
that announcement "On account of they were arguing among themselves on that 
a.tterno.on in the company" about the news bulletins (R 120, 121). Boehmer 
was present at 8145 P.M. on 16 and 17 December 1943 when the count· or the 
company was takenJ he did not on either occasion make ,my statement to the 
company that anyone was due for special handling, and. as above. stated, 
there was nothing which lead him to believe at that time that deceased was 
due for a beating (R 116); Bo~hmer did announce to the company at the 8145 
count on 17 December 19431 

I told the company, everyboey to listen there are 
not going to be any more news reports• That there 
would not be any more disturbances in the company . 
any more. I am going to clear this matter and each 
one of you knows what they have to do and must not doe 

What 	is the German word for disturbancesf 

"A• 1Schweinerie.• meaning a lot of nonsense which does 
not belong here. 

This statement which you made. was directed. toward the 
giving out of news only. ii that right? 

"A• Yes. sir. the statement I made- I made on account- of I 
sent Sergeant Meyer through the company and everybody 
knew what it we.a about. 

Did you refer to the news or to the Krauss beating! 

' .The beating. On account of they were arguing all day 
long in the compound about it•. 

Arguing as to what, 

"J.. 	 On account of the news bulletins. came the argument." 
(R 136; emphasis supplied). 

16 

http:a.tterno.on


(123) 


Boehmer knew the camp spokesman, Osterhorn, but they were unfriendly 
because Osterhorn had ca.used him a lot of trouble and tried to get rid 

of him as company leader; Osterhorn did not give Boehmer any instructions 

concerning the beating of deceased (R 115). 


Boehmer further testified that the first inf~rmation he had about 
deceased being beaten was when he was awakened by Helmut Merkel (R 117). 
Boehmer put his pants on with some difficulty, trying to hold and button 
them and run at the same time, started toward deceased' s bunk and turned 
back and switched on the lights, and then went to deceased (R 117, 119). 
He was surprised and .frightened to find blood all over in the vicinity o.f 
deceased' s bunk. Boehm.er went to 'the in.f'irmary, obtained a 11tter and a 
first aid man. refurned to tile barracks and found deceased in the latrine 
covered with blood. Boehmer .followed deceased back to his bunk and put 
him on a litter and helped take him to the hospital (R 117). On the way 
to the gate someone yelled at Boehmer that deceased should be altogether 
beaten to death (R 118). The next morning Boehmer was placed in the guard
house (R 118). 

6. Murder is the unla'!"full killing of a human being with malice 
aforethought, without legal justification or excuse. The malice may 
exist at the ti.me the act is connnitted and may coosiat of knowledge that 
the act which causes death will probably cause death or grievous bodily 
harm (par. 148a, MCM, 1928). The law presumes malice where a deadly 
weapon is used-in a manner likely to and does in fact cause death, and 
an "'intent to kill may be inferred from an act of the accused which manifests 
a reckless disregard for human life. "Malice in law does not necessarily 
mean hate, 111 will or malevolence, but consists in any unlawful act, 
wiU'ull_y done, without just excuse or legal occasion, to the injury of 
another person" (Wharton's Criminal La.w, 12th Ed., Sec. 146). Malice 

· is presumed from a deliberate unlawful act against another person, of 
such character. as to show an abandoned and malignant disposition, as where 

.an 	injury is caused by violence" (Ib, Seo. 148). It is in.f'erred from all 
the facts of the case, as a presumption of fact (Ib, Secs. 169, 438, 439). 
Malice aforethought imports premeditation (Allen v. u.s•• 164 U.S., 492, 
41 L. Ed. 628, 17 s. Ct. 164). "Premedita.tioii".and deliberation, as an 
element of murder. consist in the exercise or the judgment in weighing 
and considering and forming and detennining the intent or design to kill. 
In this connection the word 'premeditation' means simply enterta.inment 
by the mind of an in1;ent or design to kill"J and, being established, the 
length of time it existed is immaterial - the homicide will be murder 
(Wharton's Criminal Law, 12t~ Ed., Sec. 420). "It involves a prior 
intention to do the act in question. It is not necessary, however, that 
this intention should have been conceived for my particular period or 
time. It is as much premeditation if it entered into th~ mind of the 
guilt~ agent a moment before the act, as if it entered ten years before" 
(Ib., Seo. 507). ·· 
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The evidence shows that Hugo Krauss, a German prisoner of war. was 
savagely attacked and brutally beaten with a piec~ of iron pipe and spiked 
clubs while in his bed in barracks #1 of company #3 or the Prisoner or War 
Camp at Hearne, Texas. late on the night or 17 December 1943. It appears 
that by his actions and attitude he had incurred the ill will. and indeed 
the hatred, of other Gernan prisoners of war; and that they suspected him 
of betraying the secret short-wave radio set, by which. it may reasonably 
be concluded, the Gern:an news reports were being received. On the night 
of 17 December 1943 a meeting of a number of the Gennan prisoners of war 

· was held in barracks =i/=4J detailed plans for beating deceased were oarei'ully 
worked out. including the posting of guards and· lookouts; and the group then 
left barracks #4 and the beating of deceased occurred immediately thereafter. 
The circumstances surrounding• the beating, and the nature of the injuries 
inflicted, indicate a purpose to kill. The cruel and brutal treatment 
the deceased received shOW"s an ~tention to do somathing more than merely 
to whip him. That his death was the result of the 110unds ~e received during 
the beating was established by the Standard Certificate of Death of ·the State 

- of Texas J tti.e competency of the official vital statistics records of a state 
to irove the facts recited is settled (CM 283737. Macintyre (IV Bull. JAG 
421, 422). · 

7. The record shows that the accused Meisel and Braun were present 

at the scene of the beating. 


. i 

Meisel, according to his own pre-trial statement introduced in evidence, 
was present at the meeting in barracks :/1=4, helped plan and make arrange
ments for the beating of deceased. and actually participated in the beating. 
by striking deceased repeatedly with a piece of iron pipe. In an unswo:rn 
statement at the trial. he said that he made his pre-trial statement "to 
get it off my chest. everything". The record of trial is legally sufficient 
to sustain the findings of guilty as to accused Meisel. · 

The legality of the convictions of the other six accused depends on 

whether they aided and abetted the one known assailant. Meisel:, end are 


. therefore liable under the Federal statute making aiders and abettors 

liabl~ as principals'. That statute (18 u.s.c.A. 550) is as·followa, 


"nhoe"!9r directly commits any act constituting an ofi'ense 
defµied in any lmr of 'the United States. or aids. abets, counsels. 
comnands. induqes. or procures its camnission. is a principal". 

It will be noted that the formula of' the statute is "aids• abets, oounsele. 
commands. induces or procures". I~ appears fran the authorities that the 
necessary elements area · 

· (1) 	 Preconcert of action or prior. arrangement with the prin• 
cipal actor. plus presence at the crimei or 
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(2) 	 Overt act aiding or encouraging the crime, done with 

intent to aid or encourage ( Cl,il 310421 (ETO 10860, 

23 BR-ETO 193), Smith & Toll; C!,: 312657, Reck &; 


1:ontgomer_,y, V Bull. JAG 207,208). 


Accused Braun, a member of a different company, was present at the 
meeting in barracks ://=4. He was cne of the t;roup that left barracks :/1=4.; 
he was 'bne that went with them to the beating". That evidence .fully 
justified the oourt in inferring that Braun was actually present with 
the others when the deceased was beaten. But mere presence at the crime 
is not enough to support a finding of guilty (CM 238485, Rideau, 24 BR 
263; CU 312657, Reck & lfontgomery, V Bull. JAG 207, 208; 16 C.J. 132; 
14 Am, Jr. 829). The conviction of accused Braun, however, does not 
rest solely upon his presence at the crime. During the.meeting in 
barracks #4 he ma.de the statemE11t that his reason for not being armed 
with a club was that "he could do it with his fists"; and when another 
prisoner who was already in bed declined to go along with the group, 
Braun called him a "Coward• dog"• Thus, in addition to his pre~ence 
at the crime, the record establishes that Braun shared and was actuated 
by the common purpose and intent of the group, and his actual encourage• 
ment of the action taken•.His preconcert of action in the prior arrange• 
ments is clear. The record is legally suf!icient to sustain the findings 
of gui1ty as to him. 

The remaining five accused were not present at the scene of the beating. 
The legality of their convictions, too, depend~ on whether they aided or 
abetted in the beating and thereby became liable as principals. To test 
the sufficiency of the evidence upon this point, the acts of these remain• 
ing accused, prior to and at the time of the crime, will now be examined. 

l 
iccused Hossann lived in barracks :/i=l, in which the deceased also 

lived. He was present at the meeting in barracks #4 at "Which the be!l,ting 
was planned. He went to barracks #-1 to ascertain whether deceased was 
asleep, and reported back to the group that "Krauss is already asleep". 
According to his own pre-trial statement, admitted in evidence, he was 
assigned the job o.f standing guard over the main light switch in the street, 
and "I fulfilled this task" 'While the armed group went to barracks #1; and 
"After the affair with Krauss I wont back to barracks 4"• In an wisworn 
statement at the trial, Hossann stated that he did not take a more active 
part during the beating because he was too weak and too young. His assigned 
part in the plan of action was one of utmost importance; to have flooded 
the deceased's barracks with light at the crucial moment would have revealed 
the identity of the assassins to all present in the building. His part in 
the plot was therefore.a vital aid to its successful execution. The record 
is legally sufficient to sustain Hossann's conviction. 

Accused Jaschko lived in barracks 'i/=4, and the mere fact that he was 
present there during the time the meeting was in progress does not per se, 
therefore. raise any inference against him. One of the beaters told Jaiichko 
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to watch the door of barracks #1 at the company street end and guard 
the light switch. but there is·no competent evidence whatsoever in 
this record that he did either. or that he left barracks #4 with the 
group. ffilile the accused Braun was in barracks i/=4. Jaschko discussed 
deceased's behavior with him but no mention was made of any beating. 
Jaschko then went for a walk with accused Hossann and to the latter's 
barracks #1 to get a book; nothing unusual happened while he was in'· 
Hossa.nn' s barracks. and when Jaschko was returning to his own barracks 
he heard a loud yell in barracks #1 and figured Hossa.nn had knocked over 
a table or chair end·other prisoners had started yelling about it! 
There is no competent evidence whatever in this record tending in a:n.y 
way to prove that accused Jaschko did or said anything at any time to 
aid• abet. counsel. command. induce or procure the commission of the crime. 
The record of trial is not legally sufficient to sustain the findings of 
guilty as to him. 

Accused Von de Heydt lived in barracks #4. When the group which 
met there left. he. told them where the deceased's bed was locatea in 
barracks :j/:l, and walked to the door of barracks #4 with them. After the 
group departed he watched them and announced their entry into deceased's 
barracks. In an unsworn statement at the trial Von der Heydt said that 
after the 8145 count that evening (exact time does not appear) ,he went 
to barracks #1 because accused Meisel told him toJ that a beating of 
deceased was discussed in barracks #4; that he occasionally stood where 
the group was. and at orie time told them to "Do it half way and let it go"• 
By informing the group as to the location of deceased' s bed and by counsel• 
ing them to "de! it half way"• he definitely and overtly aided and. encouraged 
the beating. with the clear intent so to do. · 

"It is well settled. however. that en accessory before the 
fact need not necessarily have intended the particular crime 
committed by the principal; an accessory is liable for any 
criminal act which in the ordinary course of things was the 
natural or probable consequence of the crime that he advised 
or commanded, although such consequence may not have been 
intended by him" (22 C.J.s. 164)• 

Von der Heydt' s conviction is amply sustained by the record. 

Accused Meyer. About dark on 17 December 1943. because of arguments 
going on · in the company about end with the deceased concerning the news 
bulletins, accused Boehmer told Meyer "to go·through all the barracks and 
tell them they should not make any nonsense". Meyer entered barracks ,IJ,4 
about 9100 o'clock that night and "said that we should not do anything on 
account of otper fellows would· talce care or it. If there was going to be 
,my noise we should stay in our beds and not make any light", but he did 

·not say what was about to happen. Meyer went into barracks #6 .af'ter the 

lights were out and "Told ·us that we should not participat~ in ai ything". 

About 9100 o'clock he entered barracks:/# and said "Don't beat him"• • 

referring to the deceasedJ and also said "Remain in your beds".· Even if 
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those statements were actually ma.de by Meyer, and do not represent merely 

the interpretation placed by the witnesses upon his announcement, they do 


.~ot bear any inculpatory inference; they do not necessarily imply any 
sinister purpose or plan or action by Meyer t~~ard the deceased; they are 
not inconsistent with the announcement Boehmer had instructed Meyer to 
make -- "that they should not make any nonsense"; even the statement that 
"other fellows would take oare of it" is just as consistent with a belief 
by Meyer that an effort toward amicable settlement of the arguments was to 
be made, as with violence against the deceased. Meyer testified that about 
six or seven o'clock, he made the announcement according to Boehmer's in
structions in all the barracks except =/fl, llhere he understood Boehmer would 
make it himself. 

During the beating 1th~ deceased yelled "l.!eyer, cut it out, I am 
bleeding", or "Meyer, no", or "Meyer, help". There is no competent evidence_ 
that Meyer was present at that time or participated in the beating, in view 
of which it is our opinion that the deceased's outcries do not of themselves 
incriminate Meyer; they may as well have been spontaneous and random agonized 
general appeals to Meyer for assistance as direct pleas to him personally to 
desist; those cries do not inexorably,denote'the external stimulus of Meyer's 
presence. Although accused Boehmer testified that Meyer and the deceased 
were unfriendly, Meyer testified that they were friends notwithstanding 1:heir 
serious but harmless argmnents 'Which were in the nature of advice to the 
deceased. And, as said by the Board _of Review in the Smith & Toll case, 
supraa_ 

"A trial court cannot ramble about in the field of 
suspicion but is bound by the stubborn COillll.On law 
presumption of innocence to choose from equally 
plausible inferences those favorable to the accused. 

"'If the circumstances make one inference just as 
reasonable as the other, we must give the defendant 
the benefit-or the conclusion which would mitigate. 
his guilt' (People v. Galbo, supra, citing Piop): 
v. ~ (N.Y. Ct. of #P•}, 2~ Pr. N.s. 48 • 

Meyer told a witness on the following morning that the matter should be kept 
quiet in the company; he also said that he would ai:mounoe to the company that· 
that witness, feeling he had been threatened, had said "I should watch 
myself or the same thing would happen to me"• But the fa.ct that Meyer made 
those statements .does not necessarily suggest even, let alone prove, that 
he participated either in the planning or the execution of the beating. His 
acts subsequent to the offense, unless·, material to show preconcert of action 
with the principals, a.ffeot only his liability, if any, as an accessory 
after the fact. fhus in Bishop on Criminal Law, 9th Ed. Seo. 692, it is saids 

"In reason •••• ~ •• one who renders this /Jubsequeng 

assiataDCe, thus adding his will to an evil thing after 

another has done it, does not thereby become a partaker 

in the guilt because only when an act and evil intent concur 

in time, is a crime committed". 
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It was held with respect to one charged as an aider and abettor in 
a stabbing c~se thats 

''W.r.E:i.t he said rand di<1/ after the fatal wound was given 

must also be excluded, because it oould not encourage, aid, 

or abet Matthews ffee principa,Y to give it •••" State v. 

Williams, 78 N.c. 523). 


The offense of aiding and abetting, as a principal, is separate and dis
tinct from that of accessory after the fact. The Federal statut~ making 
aiders and abettors liable as principals, did not abolish the distinction 
between suoh offenders and accessories after the fact (U.S. v. Johnson)
(c.c.A. 7th), 123 F (2d) 111, rev. on other grounds, 3l~u.s. 603, 87 L. 
Ed. 1646; :Morei v. U.S. (C.C • .A. 6th), 127 F (2d) 827). "An accessory 
after the fact cannci'tbe convicted on an indictment charging him as 
principal" (Wharton's Criminal Law, 12th Ed., Seo'. 285), for the offense 
is not a lesser included one (People v. Galbo, 218 N.Y. 283, 112 N.E. 
1041, 2 A.L.R! 1220, 1226). 

· On the facts showi. by the competent evidence in this record, we are 
of opinion that the evidence is wholly insufficient a.s a matter of law to 
show that Meyer did anything by word or deed which could fa.ir"iy be said 
to have aided or encouraged the crime, or to. have been so intended. On 
the contrary, every act a.nd word of bis was directed toward the opposite 
result-· toward the forestalling ot violence. His conviction is not 
sustained by the record. 

Accused Boehmer wu the spokesman or company leader for company #3, 
of which the deceased was also a member, and the two were, by reason of 
their respective positions, in frequent daily conta.ctJ they were never 
observed in any arguments. In fa.ct, it is a reasonable inference that the 
deceaaed had ma.de a commendatory report on Boehmer when he reported the 
latter's action in quelling at lea.st one disturbance in which a prisoner 
was being beatenJ at least the deceased never ma.de any- derogatory statement 
about Boehmer to the American company conmander. The acai sed Von der Heydt, 
in a.n unsworn statement at the trial, said that either on 16 or 17 December 
1943 at the count of the company "Boehmer said that somebody reported the 
news bulletins and you guya know what to do and not to do•••••• I heard 
Boehmer say something about tree.son or something like that. • • •. • You 
know or I know what I have to do or something like that" •. 

One prosecution witness testified that at the count ot compa.ey- #3 on 
16 1>ecember 1943 Boehmer made the statement "If we have swine-hunder or 
traitors in our company. you fellows know what to do. Beat them to_ death." 

.Another prosecution witness testified that at the nightly count on 
16 December 1943 Boehmer made the statement, "There. is a traitor am,ong us · 
and you fellows. know llhat to do about it and for m:, concern you oa.n beat him. 
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to death", or "There is a traitor in our ranks, you know what to do about 

it. AB far as I am concerned you can beat him to death". That witness 

al~o said that, with reference to an investigation of the homicide on 24 

December 1943, Boehmer told him that he should not say anything. 


A third prosecution witness testified that "Between the 16th and 17th, 
I "aw Unteroffizier Doehmer make a speech to the compap.ys 'We have a 

·traitor. among us and you know what you have to do'", but the witness did 
not know who Boehmer was talking about. 

Under oath as a witness in his own behalf, Boehmer testified that 
· arguments involving the deceased had been going on in the company for a. 
long time; that none of these previous arguments had been about the newsJ · 
that he was very close to deceased because of. their positions in the companyJ 
that they never had my serious arguments EE.d he never made any statement 
against the deceased; that previously he had advised deceased to transfer 
out of' the company because of the situation., and two months .previously had 
reported to the .Alllerican company commander that deceased was in danger, 
but did not do so on 16 or 17 December 1943 because the American company 

- commander was very strict and probably would have ordered deceased out o.f 
the company. Either on the 16th or 17th of December., "It must have been 
on the day when Krauss was beaten", there was a lot o.f arguing in the 
company about and with deceased, about the news bulletins. Reputedly,: 
deceased had labeled certain news as untrue and the other prisoners con• 
tradicted, him. Boehmer testified that. there was nothing to indicate to him 
that deceased wa.a due for a beating, and he did not know on 17 December that 
there was some talk or beating the deceased,. but "Only there was a heavy 
air".· He talked to the deceased about the matter. that evening while the 
arguments were going on. Then about dark Boehmer "told Meyer to go through · 
all the barracks and tell them they should not make any nonsense"J he · 
selected Meyer to do this because he always used Meyer for any special 
assignment. 

He further testified that neither on 16 or 17 December ·did he, at the 

oount of the company., :make rmy statement that anyone was due for special 

handling. But Boehmer further testified that he did make an announcement 

to the ~mpany at the. 8&46 oount on 17 December 1943J his testimony with 

reference to that announcement.is again quoted as follows, 


"A• 	 I·told the oo.mpany., everybody to listen, there are not 
going to be any more news reports. That there would not 
be any more disturbances in the company any more. I am 
going to clear this matter and each one of you knows 
what_ they have to do .e.nd must not doe 

"Q. 	 What 1a the Gennan word for disturbances? 
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"A• 	 'Sohweinerie.' meaning a lot of nonsense which 
does not belong here. 

"Q.• 	 This statement which you made, was directed towarct the 
giving out ot·news only. i_s that right? 

"A• 	 Yes, sir, the statement I nade I made on account of 
I sent Sergeant Meyer through the company and ~very':" 
body lmew mat it·was about. 

"Q• 	 Did you refer to the news or to the Krauss beatingf 

"A• 	 The beating. On account of they were arguing all day 
long in the compound about it•. 

"Q• 	 Arguing a.s to what? 

"A• 	 On account of the news bulletins, came -the ~rgument11 

(R 136; emphasis supplied).. 

Boehmer testified that the first information,he received about the 
deceased being beaten was when Helmut Merke 1 awakened him and told him 
about iti that he then went to deceased, was surprised and frightened to 
see his condition, obtained a first-aid.man and a litter, and helped t~ 
deceased to the hospital. · 

In our examination of the record as to Boehmer we have been m~ch con• 
cerned to ascertain whether he made two separate statements to the assembled 
oornpany on 16 and 17 December 1943; or whether he made cnly one statement 
and, it so, the time when it was made and what he said therein. The wit• 
nesses Heypeter and Zehrer placed the time of that _announcement at the count 
on 16 DeoemberJ it is also true, however, that the witness Gilliam testified 
it was "between the 16th and 17th", and the co-accused Von der Heydt said 
he wu present at the count on both nights and heard Boehmer' s announcement • 
witho'1t saying at which or those times it was made. Boehmer. himself 
testified only with respect to one announcement made by him, and said that 
it was ma.de at the 8145 count on the 17th. He testified that he made his 
announcement on the 17th and that he ma.de it "on account of I SE!nt Sergeant 
l§ye!' thro~h the company and everybody knew what it was about".. The 
evidence a unoontradicted that.Meyer was instructed by Boehmer to~ 
the "no nonsense" announcement, and that Meyer. ma.de it., bet\veen six o'clock 
and .nine o 1 oloclc ~ the night.of the 17th.· It the traitor-in-our-midst· · 
announcement had been made on the 16th, it is incredible that the enraged 
prisoners thereby further inoit~d to violence by the virtual conmancl or their 
leader would not have noted well and long remembered any subsequent counter• 
manding order given by the same leader on the 17th. The announcement which 
Boehmer rn-he made on tpE! 17th was diametrically opposed to and would have 
been a definite ·and final' C(?untermand ot the traitor•in-our"'Dlidst statement. 
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The record is a whole leads to the inescapable conclusion that Boehmer 
• made 	but one amiouncement. and that it wa.s made at the 8&45 count on 


the night of the 17th or December 1943 after he had instructed Meyer 

to make · the "no nonsense" announcement. 


It is to be observed th&t al though Boehmer testit'ied that he had. 
no' reason to believe that deceased was due for a beating, and did.not 
know· on i7 December 1943 that there was talk ot beating the deceased, he 
also testified expressly that his announcement to the company at 8145 
that evenin had reference to the beatin of the deceased. It thus appears 
from th s accused's own mout that he did in fact knOl'I' t t a beating ot 
the deceased was being discussed and argued by the prisoners. Turn the 
light .ot this tact upon Boehmer's testimony that his reason for not 
reporting deceased's danger w the Axnerioa.n company co:mnander a.t that time 
was a fear that the commander •probably would have ordered Krauss out of the. 
company", and a most singular significance is. seen in his failure to make 
such a report. Deceased' s being ordered or transferred out_ of the company.· 

_ because of the danger of' being beaten would have thwarted the beating• 
.. Likewise., Boehmer's admitted knowledge that a beating of the deceased was 

being .fomented., and his testimony that he had reference to the beating when 
making the announcement to the company., illuminate the statements which 
three prosecution witnesses and one co-accused said that he nado in his 
announcement. viza 

"····· somebody reported the news bulletins and you guys 
know what to do and not to do"., with remarks about 

• treas.on., or 

"lf we have swine-hunder or traitors in our company you 
!'allows know what to do. . Bealt: .them to death", or 

"There is a traitor among us and you fellows know what 
to do about it end for my concern you can beat him to 
death'!,.or "There is a traitor in our ranks., you know 

· what to do about it•. ;,. far as I am ·oonoerned you can 
beat him to death"., or 

"We have a traitor among us and you know what you have· 
to do".• 

, .. 	 . . I 
We cannot say that 'Gh,e court was not justified in finding that Boehmer a 
anno1.U1,cement to the company shortly betore the beating included the state• 
ments attributed to him by the witnesses.: That the subject of those 
statement,, was the- deceased there c~ be no reasonable doubt, and ooming 
trom Boehmer they were in truth tantamowat to a oommand,i 'he was the 
company leader, his was _the voice of' leadership and authority. Those 
statements., or a statement to that ef'teot.. coming trom the company leader'.' 
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then possessed of knowledge that.a beating of the deceased was being 
discussed among the members of the company, and made :in the course of 
an announcement having particular reference to that beating, clearly and 
indubitably constituted the most effective type of abetting, counseling, 
inducing and encouraging that could have-been indulged. in by any member 
of that company. Boehmer•s prior action in dispatching Meyer with the 
11no nonsense" announcement cannot be said to exculpate him in_'any way; it is 
not as thoug~ he had dispa_tched Meyer after making those statements to the 
company and had thereby recanted and countermanded those words and thus . 
attempted to prevent any action being taken upon them. Indeed, he did 
just the opposite; by his statements to the company, made wi1;h full .knowledge 
that the beating of deceased _was brewing, he e.ffective]¥ countermanded and
cancelled the 11no nonsense" order he had previously directed Meyer to 
announce. His later action in telling wit.ne!3S Zehrer, with reference to 
an investigation of the. homicide, that he should not say anything, unlike 
the case of· the accused :Meyer, not only shows but emphasizes his pre- · · 
concert.of action with the principals. His action :in rendering assistance 

.. to the. deceased pales into ins:1.gz:rl.ficance. · 

In CM 302791, Kaukoreit, et al. (26 August 1946), the accused 
Kaukoreit was a senior non-commissioned officer of a surrendered German 
company µt· Italy, llhich had not yet passed into the actual peysical control 
of the Allies. He convened an 11emergen,cy eourt,..martial" which was nothing 
more than .a meting· of ten men in the company street. At this meeting· it 
was unanimously agreed that one Weiss, a member of the unit,· should be- put 
to death for alleged disobedience of orders and insubordination. Kaukoreit 
ordered.that the ·execution be carried out 11at the best opportunity''. Four 
days later he told one ot the accused that "tonight would be a good night 
to kill Weiss" and that he would post as sentries two men 'Who could be · 
trusted. The other accused killed Weiss that night. Al.thougJ:\ Kaukoreit 
was not present at the homicide, the Board or Review held that, by con
ceiving and organizing the plot a."ld setting the stage for its .fllrtive 
execution, he was·an accessory before the fact and liable as~uch 'llll4er 
the Federal statute (18 u.s.c.A. 5501 supra) making aiders and abettors 
liable as principals. The same reasoning and law is applicable ·here. The 
record of trial is_legally sufficient to sustain B~hmer•s conviction. 

8. The record of trial· shows the respective ages of the accused as 

follows: 


Unteroffizier Boehmer - 32 years 
Untero.ffizier Mayer . - 26 years 
Obergefreiter Meisel - 24 years 
Obergefreit,er Braun - 25 years 
Obergefreiter Von der Heydt - 44 years 
Obergefreiter Jaschko .- 23 years 
Gefreiter H~ssarm - 21 years 

9. The courtms legally consti'blted and had jurisdiction or the 

persons and the subject matter. Except as noted above, no errors injur
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iously a.ffeoting the rights of the accused were oomn:i.tted during the 
trial.. For the reasons stated. the Board of Review holds that the 
record of trial is legally insufficient to ·sustain the findings of . 
guilty and the sentences as to accused Jasohko and Meyer. and legally 
sufficient to sustain the findings of guilty and the S(:Otences as 
to accused Meisel. Braun. Von der. Heydt. Hossann and Boehmer. Death 
or imprisonment for life is mandatory upon conviction under Article 
of' War 92. Confinement in a penitentiary is authorized by Article 
of War 42 for the offense of murder. recognized as an offense of a 
civil nature and so punishable by penitentiary confinement for more 
than one year by Sections 454 and 667• Title 18. United States Code. 
and by Secticns 2401~2404. Title 22 of the District of Columbia Code • 

• 
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D£C271g4o,
JAGQ - CM 312330, 1st Ind 

ID, JAGO, :Washington 25, D. C. 

TO: ·Connnanding General, Fourth Army, Fort Sam)!91.iston., Te?C3s .. 
'j ,, , .... 

. . c:~, ., . 

1. In the case ot Obergefreiter Heinricj.,~..,(8¼ G 28101), 
Gei'r.eiter Werner Hossann (81 G 28111), Ober#~~ Erich Von Der· 
Heydt ·(81 G 58327), Oberge:rreiter Werner J~'fiko (S!?Q 28112).,· U~ter-. 
oi'f'izier Helmt Meyer. (8 VIG 4583), Obergei'l]i~-CGun~er Meisel 
(8 WG 4579) and Unterofi'izier Anton Boehmei'f (8 ~44 ) ., German 
Prisoners of War, attention is ~ited to t.1il:.!.?te~ g holding by the_ 
Board of Re-view that tpe record of :trial is ltf'kallf sufficient to sup

. port the findings Of guilty and the se~~..s as to accused· Mei~el, 
. Bratm., Jon der Heydt.,. Hossann and :!oehmer anclfl,-egally ~sufficient to. 
support .the. findings. of guilty and ·the aentences'l'S to accused Jaschk:o · · 
and Meyer, which holding is hereoy approved. Upon disapproval of the · · 
findings of guilty and the sentences a~ to accused Jaschko and Meyer, you 

· will have authority ·to order e;iceoution of the sentences as to the ac
cused Meisel:, Braun, Von· der Heydt,.Hossann and Boehmer.

. 2~ In view of all the circwnstances it is reconnnended that the 
terms of confinement be reduced, in .the case of.Meisel to 15 years and' 
in the cases q~ Braun, Von.der-Heyd~, Hossann aDi Boehmer t~ 10 years. 

. . . 

3. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indoraement. For convenience of reference., please place the file 
number of the record in brackets at the end of the published order, as 

Acting The Judge Advocate _General 

. foll01f8& ·. . · · 

(CM 312330). 
. ',.,:;;,./: 

/ 

1 Incl HUBERT D. HOOVER 
Record of Trial - Colonel,· JAGD 
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WAR DEPARTIIBN.r 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK· - CM 312356 
1. 'l SEP 1946 

UNITED STATES 	 ) VIII FIGHTER COMMA.ND 
) 

v. . 	 ) .Trial by G•.c.M., convened a.t 
. ) Hollington, Suffolk, England, 21-22 

Private First Class CALVIN c. ) February 1946. Preater and Leffews 
PREA.TER (32917493), 14th Major Port)) Dishonorable discharge and confine
Pro oessing Center J and Privates ment for ten (10) years. Federal 
HEliRY LEFFEW' (36778028 ), and MYRON ) RefoJ'lll8,tory, Chillicothe, Ohio. 
W. SICII~KI (35065527), both of ) Sicinski: Dishonorable discharge 
2224th Quartermaster Truck Company ) and confinement for two {2) yea.rs. 
(Avn). ) Penitentiary. 

HOLDING by the BOARD OF Rl!.~lllf 
SILVERS. 11cAFEE and ACKROYD, Judge Advoca.tea 

1. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. The Board of Review holds th1:1 record of trial legally sufficient 
to support the findings of guilty and the sentences as to the accused 
Preater and Leffew. In view of this holding, discussion will be limited to 
that•portion of the record of trial concerning the accused Sicinski. 

s. The accused Sicinski was tried ·upon the following Charges and 
Specifications a . 

CHARGE Ia {Finding of guilty disapproved by reviewing authority).' 

Specification la (Finding of guilty disapproved by reviewi:ng 
authority). 

Specification 21 (Finding of guilty disapproved br reviewing 
authority). 

CHARG'E II1 Viola"tion of the 96th Article of "l'l'ar. 

Specification 1: (Finding of guilty disapproved by reviewing 
'a.uthority ). 

Specification 2-a In that Private Henry Leffew, 2224th Quarter
.master Truck Company (Aviation), Ail' Station 375, APO 636, m 
·.A:rm.y, and Private N,yron W. Sicinski, 2224th Quartermaster Truek 

·. i Company {Aviation), Ail' Station 375, APO 636, US Army, acting 
jointly and in pursuance of a common intent, did, at AAF Station 
139, APO 559, m Arnr:,, on or about 29 December 1945, wrongfully 
take and use without proper authority a certain motor vehicle, 
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to wit, GMC 2½ ton 6 x 6_truok, registration number 4706184, 
property of the United States, of a value of more than fifty 
dollars (~50.00). 

CHARGE IIIa Violation of the 83rd Artiole of War. 

Specifications In that Private Henry Leffew, 2224th Quartermaster 
. Truck Company (il.viation), 1..AF Station 375, APO 636, US Army, and. 
Private Myron 'If. Sicinski, 2224th Q.uarterma.ster Truck Company 
(Aviation), AAF Station 375, A.PO 636, US Army, acting jointly . 

. and in pursuanoe of a co!l'llllon intent, did, on the Ipswich-Norwich 
Road, near Yaxley, Suffolk, England, on or about 29 December 
1945, through neglect, suffer a motor vehicle, registration 
number 4706184, G!JC 2½ ton 6 x 6 truck, of a value of more than 
·fifty dollars (~50.00), military property belonging to the l.hlited 
States, to be damaged by wrongfully driving said motor vehicle 
at an excessive rate of speed and off the said road, and causing 
said motor vehicle to strike and collide with a British General 
Post Offi oe communications pole. 

He pleaded not guilty to and was found guilty of, each Charge and Specification. 

He was sentenced to be dishonorably discharged the service, to forfeit all pay 

and allowances due or to become due, and to be confined at hard. labor, at 

such place as the reviewing authority might direct, for five years. The re-· 

viewing authority disapproved the .findings of guilty of Specifications land 

2 of Charge I, ani Charge I, and Specification l of Charge II, reduced the · 

period of confinement to two years, designated the U.S. Penitentiary, 

Lewisburg, Pennsylvania, or elsewhere as the Seoretary of War might direct, 

as the place of confinement and forwarded the record of trial for action 

under Article of -w1ar 50-}. 


4. Evidence for the prosecution. 

It was stipulated by and betvleen~the prosecution, defense counsel and 

accused that Mrs. Betty Phillips of Iloxne, England, would testify that at 


· about 6:30 p.m. on 29 December 1945 accused Sicinski and Leffew arrived at 
her home in Hoxne in "an American truck. 11 

· She got into the truck with the 
two accused and the trio proceeded through Eye towards Ipswich at 11 a reason
able rate of speed." Accused Leffew was driving and Mrs. Phillips 'was seated 
in the middle, between accused Leffew and Sicinski. On approaohing a left 
hand turning the driver, accused Leffew, went over to the right hand side 
of the road to avoid a cyclist and lost control of the vehicle. · The' truck 
then "darted!' across the road to the left striking a telephone pole, and 
came to rest on its side~ Mrs. Phillips and the two accused got out ': 
of the truck'and a man "who appeared to.be injured" talked to accw;ed. 
Mrs. Phiilips did not hear any of this conversation. Accused then'went 
to telephoneu and she walked back towards Eye. In a few minutes accused 
caught up with her (R. 108. Pros. Ex. A). 
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Mr. Sidney Upson of Yaxley, England, testified that about 7a00 p.m., 
on December 29, 1945, he was riding his cycle along the Ipswich-Norwich 
main road and, as he approached the turning to Eye, saw "the lights of a. lorry" 
approaching from the direction of Eye and "coming very fast." lie was riding 
of the left hand side and, as he passed the turning, noticed that the 11 lorry" 
was beginning to turn the corner going towards Ipswich in the same direc
tion as he was cycling. A.t this time he was· "about a. foot off the grass 
verge 11 on his left and was about twenty or thirty_ yards past the turning. 
The "next instant" he was thrown off his cycle, the 'back part" of the 
truck having struck him and his cycle. )1hen the truck turned the corner 
it 't....-ent right on to the opposite side of the road, on to the grass verge." 
It then swung sharply oTer to the left side of the road and crashed into 
a telegraph post which stood a.bout five feet off the road's edge, breaking· 
the post off just above the ground. The truck laid over on its side and 
came to rest in the ditch along the side of the road about fifty or sixty 

. yards from the corner. :r.Ir. Upson was 11dazed 11 for a. few minutes but then 
got up and noticed two American soldiers and a girl emerge from the truck. 
One of the soldiers was the accused Leffew. A Mr. Everson was on the scene 
at the time. Mr. Upson, :lvir. Everson and the occupants of the truck went to 
Mr~ Hawse' s shop located nearby arid J:Jr. Upson asked 1::r. Hawse to call the 
police. Ylhen Mr. Hawse complied with this request the occupants of the 
truck left and were not seen by Mr. Upson again. About a quarter of an 
hour- later Constable Chapman, of the Yaxley police, ardved. Yr. Upson 
had been a 11 lorry" driver for twelve or thirteen yea.rs and "imagined 11 

the truck~was going "nearly 50 miles per hour. 11 He saw tire marks on the 
grass "verge, 11 but could see no skid marks on the road. He haa a. white 
Hght at the front and a. red light at the re~ of his cycle (R. 100-103 ). 

IJr. Alfrmi Everson of Thorndon, England, testified that about 7a00 
p.m. on 29 December 1945 he was oycling on the main Diss-Ipswich road 

and just as he was approaching the crossroad,where the road .from Eye 

intersected on his right, he saw the lights of a "lorry" approaching from 

Eye about 40 or 50 yards a.way. The "lorry" was "approaching the ma.in road 


. very fast" and just as he noticed it coming he met Mr. Upson cycling towards 
him. He turned off the ma.in road to his left and after he had prooeeded 
about 20 yards he he~rd a crash. He got off his cycle and went back a.nd 
saw an "American lorry" on the left hand side of the road, partly over
turned on its left. It had crashed into a telephone post, breaking the 
post off about a yard from the ground. The post was wedged in between 
the radiator and wheel of the "lorry." Ee asked if anyone was hurt and 
an American said that nobody had been hurt. 'lllere was one American stand
ing on the grass with a young lady and another was getting out of the 
truck on the· right hand side. One of the Americans was accused Sicinski. 
The occupants of the truck, Mr. Upson am l\f;r. Everson went to 1ft'. Hawse' s 
shop and 11r. Hawse called the police. The occupants of the truck there
upon left the shop a.nd ll'.;r. Everson did not see them a.gain. The truck 
"must have been traveling very fa.st - between 40 and 50 miles an hour 
much too fast to approach the main road on the bend to turn on to the 
main road." It was raining at the time (R. 104-107). Constable William 
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Chapman of Yaxley testified that the truck was an American GMC, number 
47061843. The right hand side door was "practically torn off" and 
"there was damage to the gear box." In the back of the vehicle there 
was a "1citbag11 with the name... "Ieyron W. Sicinski 11 written or printed on 
it, and also a wooden trunk with the name "Lieutenant P. Joyce 11 on it.~ 
The next morning the truck was. towed a.way by Corporal Giles of the 
.American military police. Constable Chapman found a trip ticket ill the 
"windscreen." . There was a nruoo on it that he could not recall but which 
was not "Leffew" and "it was from Thorpe Abbotts" (R. 109-113). 

Corporal Bernard H. Thompson testified that from the middle of Pecember 
to 30 December 1945 he was stationed at 'lhorpe Abbotts, Station 139, with the 
878th Chemical Company, and that he was the only motor vehicle dispatcher 
of that organization. He had in his motor pool on 29 December 1945 a. 2½. 
ton Giic truck, number 4706184, which had been dispatched during that day 
to one Private First Class Silver and which was supposed to· be turJ\ed in 
at 1700., It had not. been dispatched again during the evening of 29 
December 1945. On 30 December 1945 he again saw this vehicle at '.lhorpe 
Abbotts at which time it was in a wrecked-condition, and unable to move 
under its own power (R. 120-122). Sergeant Robert 1'rick testified that 
on 30 December 1945 he was stationed at '.lhorpe Abbotts, Station 139, with 
the 878th Chemical Company, at which time he was asked by the· Motor Main
tenance Officer to make-a. damage report on a. vehicle numbered 4706184. 
As a result of his inspection of this vehicle he found that the front 
btnnper was bent and considerably cracked, the front axle was bent, the 
transfer case was broken, a front spring was damaged beyond repair and 
a front fender. was·bent very badly (R. 126-128). 

Miss Dorotey Howroyd testified that on 1 January 1946 she had a. con
versation with accused Sicinski a.ni Leffew "about a. truck they had both 
taken from Thorpe Abbotts base. 11 The exa.--nination of the witness relative 
to this conversatlon was as followss. 

"Q. What do you mean by 'both'? A. Both Leffe~ a.nd Sicinski. 

11 Q~ Was Leffew present toot A. Yes; · 

"Q. ·You were talking to both of them? A. Yes. 

"Q. At this pub in Ipswich? A. Yes •. 

"Q. Tell me what conversation took place.there that evening. 


A. 	 They took the truck from the base; they said. 
"Q.. Did they say which base? A •. Yes, Thorpe Abbotts. 
"Q. 'What did they say happened to the· truck? A. They were 

d~iving it along- the road doming to Ipswich. 
· "Q. Did they say where they were on the road? A. No. they-did 

not. 
"Q. Vlbat else did t~ey say? A. They said they thought theywere 

on the main road and they were doing about fifty miles an hour, and 
they ca.me to a turning .on the road, a.nd they saw a cyclist on the· 
wrong side of the road. In trying to avoid him they lost cont:,;ol ana 
the truck went in a ditch. 
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11Q. Did they say anything else? A. That Sicinski' s kit was 
in the back of the truck. 

"Q. Yfuo said that? A. Sicinski himself. 
uQ. ~na.t part of this conversation was related to you by Private 

Sicinski and .what part by Private Leffew.? A. I do not know. 
"Q. ·were both present throughout the entire conversation? A. Yes. 
"Q. Who did the talking? A. Both of them. 
"Q. Both talked to you? A. Yes. 
"Q. Concerning this accident? A. Yes. 
"Q. · w'fould you say that the conversation you have related represents 

the statements of both? A. Yes. 

"Questions by defense a 

"Q. Did they say which one was driving the truck? A. Leffew. 

','~. 'Jid Leffew say he was driving? A. Yes. 

"Defense: I'fo further questions. 


"Questions by prosecutions 

"Q. Did they indicate they were .a.lone - just the two of them? 


A. 	 No. there was a girl in the truck with them. 
"Q. Did they indicate who the girl was? ~ No." (R. 98,99,100) 

5. Evidence for the defense. 

Accused Leffw, having been advised of his rights, elected to be sworn 
as a witness to testify only a.s to matters covered by Specification 2, Charge 
II, and the Specification of Charge III. He testified that on 29 December 
1945 he w~s stationed at Thorpe Abbotts, Station 139, with the 878th Chemical 
Company, and""that at 6:00 p.m. on the evening of that day he "got" a 2½ ton 
truck. lie had no-authority to take this vehicle. He left the Thorpe Abbotts 
base in the truck ~ut returned to a barracks there upon discovering that he 
had no cigarettes with him. Inside the barracb he informed the occupants 
that he was "taking a. little trip to Ipswich tonight" and asked if anyone 
wanted to come with him. Accused Sicinski said he would like to go and 
that he had some "things II he would like to take to the railroad station 
so that he could send them to the ·cleaners the next day. Accused Leffew 
said, "OK, throw it aboard and we'll go, 11 whereupon accused Sicinski put 
his belongings in the back of the truck and the two accused left. Acc~ed 
Sicinski did not know that aco:used Leffew had no authority to take the truck 
and, although both accused belonged 'to the same organization and both were 
station~d at Tnorpe Abbotts. they did not live in the.same barracks and did 
not know each other "personally. 11 

• .A.bout a quarter of a mils from the base 
accused Le"rfew "happened to think" that he could take a short-out off the 
main road to Ipswich and. pick up his girl friend, Mrs. Betty l'hillips,at 
the same time. This he did, reaching her home in Hoxne about 6a30 p.m. 
The two accused and lira.Phillips then proceeded towards Ipswich in the truok. 
Acoused Leffew intended to take :Mrs. Phillips to a ."show" in Ipswich that
night but did not know what a.ooused Sioinski intended to <lo and did not 
ask him 'Nhat his plans were. There was no conversation as to whether 
accused Sicinski would accompany them t.o the "show. 11 Accusec;J. Sicinski 

5 



(140) 


and his luggage were to be 11dropped_off" a.t the railroad station. The 
luggage consisted of a barracks bag and a foot locker. Accused Leffew 
did not testify concerning the "accident" (R. 150-153). 

Accused Sicinski, having been warned of his rights as a witness, elected 
to remain silent (R. 154). 

6. Aside from the presence of accused ,Sicinski in the vehicle involved 
in the collision on 29 December 1945, the only evidence linking him w:ith its 
wrongful taking and use and the negligent damaging thereof is the purported 
conjunctive admission of accused Sicinski arxi Leffew made to the witness 
Dorothy Howroyd on 1 January 1946. This witness was allowed to use the 
plural pronoun "they" in relating to the court what amounted to merely a 
summation.by her of the entire conversation she had with both accused in which 
she stated, inter alia, that 11 they took the truck from the base, they said" 
and that "they said they thought they were on the main r'oad and they were 
doing a.bout fifty miles an hour, and they ca.me to a turning on the road, 
and they saw a cycl::..st on the wrong side of the road. In trying to avoid 
him they lost control and the truck went into a ditch. 11 Upon being queried 
as to what part of the conversation was related to her by accused Leffew 
and what part by accused Sicinski, witness replied, 11 I do not know. 11 The 
logic behind the admission in evidence against one joint accused of the state
ments Iilade out of court but in his presence of his fellow wrongdoer, after 
the consummation of the joint offense, rests upon the duty of the silent 
accused to speak out and deny his alleged participation in the reprehensible 
act. It is manifest that this logic cannot 8.PP"lY here, for.if, for example, 
that part of the conversation concerning the unauthorized taking of the truck 
had been simply a statement by accused Leffew that "I took the truck" accused 
Sicinski would not have been implicated and therefore would have had no duty 
to exculpate himself. Had the witness been able to state that accused Leffew· 
said, "l'fe took the truck" or, of course, that accused Sicinski said he had 
taken it, then the case would have been otherwise. This, however, she could 
·not 	do.· For the same reason that part of Miss Howroyd's testimony which 
seemingly implicates aocused Siciru1ki in the· wrongful use and negligent 
damaging of the vehicle is equally objectionable. -Therefore, the Board of 
Review is of the opi:don that the testimony of Miss Howroyd must be excluded 
in its consideration of the legal sufficiency of the re~ord of trial as it 
relates to accused Sicinski. (See CM NATO 1978, Mercier, 3 BR (NA.TO-ru~O) 
327,332). 

As to Specification 2, Charge II. 

The only evidence remaining, then, which tends to implicate the accused 
Sicinski in the wrongful taking and using of the vehicle as charged in the 
Specification under discussion is his mere presence therein from t~e time 
it lef~ Thorpe Abbotts until the time it crash-ad into the telephone pole 
on the Ipswich road. There can be little doubt that accused Leffew was 
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driving the vehicle. It does not appear from the evidence that accused 
Sicinski took the truck or knew that it had been wrongfully taken, nor 
does it appear that the vehicle was in his custody or that he exercised 
control over.it in aey manner. Ll.kewise, there is no evidence that at 
or prior to the time of the collision he was engaged in e. joint unlawful 
enterprise with the other occupants of the true~ (see CM 234964, Furtado, 
21 BR 217). His presence in the vehicle is explained by the sworn tes
timony of the accused Leffew to the effect that accused Sicinski was merely 
being taken to the railroad station in Ipswich and this testimony is fully 
corroborated by that of Constable Chapman who found aocused Sicinski's 
baggage in the back part of the truck. The conclusion is inescapable that 
accused Sicinski was merely a passenger. In CM 312079, Smith, accused 
Smith and Clay were apprehended by a civilian policeman riding in a recently 
stolen automobile. Accused Smith was driving and, when questioned by the 
policeman, s-tated that the car belonged to him. Accused Clay "was a 
pafmenger 11 in the automobile. The Board of Review said, 

"As to a~cused Clay, the only evidence tending to connect him 
in aey way with the wrongful taking and asporte.tion of the vehicle 
is the fact that he was a passenger in the automobile when the 
civilian policeman apprehended both accused. There is no proof 
that Clay took the automobile or knew it 'to have been wrongfully 
taken, and there is nothing in the evidence to form the basis 
of a•reasonable inference that Clay intended to, or· did aid,' abet, 
encourage, or otherwise assist Smith in the commission of the 
offense alleged. There is no proof that Smith's acts were the 
result of ·a:ny plan or arrangement between the aco'-lSed ***• 
Furthermore, there is no evidence that Clay, either by word or 
act exercised a:ny control over the automobile so as to indicate 
possession thereof and thus raise the presumption that it was 
taken by him. · 

11 To infer Clay's guilt from the facts as established in this 
case would be basing a finding of guilt upon pure conjectur~ o~. 
at most upon a mere possibility, which is not suf:icient; to sustain 
such a finding.• 

I • 

The Board of Review is of the opinion that the rule of law announced in the 
cited case applles with equal force to the case at bar insofar as it concerns 
the wrongful taking of the Government vehicle as alleged in the Specification 
under consideration. The Boe.rd of Revi~ is also of the opinion that mere 
proof of accused Sicinski's presence in the vehicle in question at the tilne 
accused Leffew "pi~ked.up" Mrs. Phillips in Hoxne and at the time of the 
collision caused by the obviously negligent driving of accused Lefff1W is 
insufficient to show that accused Sicinski participated in the wrongful ~ 
thereof. There is no.evidence tending to prove that accused Sicinski knew 
that accused Leffew's sole purpose in going to Ipswich was to take Mrs. 
Phillips to the 0 show11 and there is no reason to suppose that e.ocused 
Sioinski would have known that the truok was being put to improper use by 
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the mere faot that accused Leffew was talcing a civilian passenger to Ipswich. 
As will appear from the following discussion of the Specification to Charge 
III, accused Sicinski's status as a mere passenger at the time of the-colli 
sion does not make him an aider and abetter to the negligent operation of 
the vehicle. 

As to the Specification, Charge III. 

It has been held that paragraph 143 of the Manual for Courts-Ma.r~ial, 

1928., contemplates trial under the 83rd:-ii.rtiole of War only in those cases 

where accused had an obligation or duty with respect to the care of the 

Government property damaged other than that imposed upon persons generally 

(Dig Op JAG, 1912-1940, sec. 441(2)). Thus, the accused must have ha.d 
control of the property damaged or have acted in such a manner as to be 

· chargeable as an aider and a.better with the person who did have actual 
control thereof at the time it ·was suffered to be damaged, etc., through 
neglect. The word "neglect,". as used in this Article, implies a failure 
to do one's duty (see CM ETO 393, Caton, l BR (ETO) 325). Here; even 
thoubh it is clear that the Govem~vehicle in question was damaged 
as a result of the negligent driving of the accused Leffew, there is no 
evidence that accused Sicinski gave instructions to the driver, that he 
exercised control over the vehicle at any time or that he otherwise became 
a participant in the dangerous operation thereof by word or act., 

Although there may well be occasions when a iilitary passenger riding 
in a military vehicle which is being driven in a manner likely to result 
in its damage or destruction has a duty arising from the cirounstances to 
take whatever action is available to him to curb such negligent operation, 
there is no evidence whatsoever in this case as to the conduct of accused 
Sicinski relative to the operation of the vehicle, nor is there any evideno1 
tending to show that accused Sicinski was otherwise engaged in a joint·un
lawful enterprise with the occupants of the truck at the time of its neg
ligent operation. The. Board of Reviav is of the opinion that the mere r	presence in the vehicle c;,f accused Sicinski is not sUfficient to support 
a conviction under the 83rd Arti_cle of War. In this respect, this case is 
easily distinguishable froiiicMETO 393, ~. supra. . 

7. For the reasons stated the Board of Review holds the reoord of 

trial legally insufficient to support the findings of guilty and these~

tence as approved by the reviewing authority as to accused Sioinski but 

legally sufficient to support the findinL,s of guilty and the. sentence as 


. to accused Preater and Leffew. 

Judge Advocate 

8 



(143) . 


JAGK - CM 312356 1st Ind 

YID. JAfrO. Washington 25• D.C. 

TOt The Adjutant General 

1. In the case of Private First Class Calvin C. Preater (32917493 ). · 
14th Major Port Processing Center, and Privates Henry Leffew (36778028), 
and !Ayron W. Sicinski {35065527), both of 2224th Quartermaster Truck 
Company (A.vn), attention is invited to the foregoing holding by·the 
Board of Review that the reoord of trial is legally sufficient to support 
the findings and sentences as to the accused Preater and Leffew. but legally 
insufficient to support the findings e.nd sentence as to the accused Sicinski, 
which holding is hereby approved. Under the provisions of A.rticle of War, 
5o½, upon disapproval of the findings and sentence as to the accused Sicinski 
you Yiill have authority to order the execution of the sentences as to accused 
Preater and Leffew. 

2. In view of the inactivation of the VIII Fighter Command, it is 
recorr..nended that War Department general court-martial orders be published 
in tttis case. I recommend that the confinement imposed as to Pres.tar 
and Leffew be reduced to five years and that the ·Federal Reformatory, 
Chillicothe, Ohio, be designated as the place of confinement. Draft of 
general court-martial order in aocordance with the foregoing recommenda
tion is inclosed. 

3. Please return the foregoing· holding by ,:the Boa.rd· of Review, to
gether with. this indorsement e.nd copies of·the published War Department 
general court-martial. orders. · · · 

.,... 
2 Incls 

1. Record of trial 

2. Draft ofGC110 


( o.c.u.o. Jo6, ·15 cot 1946)·. 

THOMAS H. GREEN 
Ir.a.jor General 
The Judge Advocate General 
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WAR DEPARTMENT 

~ Service Forces 


In the Of'tice or The Judge Advocate General 

Washington .25, D. c. 


SPJGQ - CM 312398 

U N I T E D S T A T E S 	 ) 
) .,. 	 ) 
) 

Private SOLOMON THOMPSON )
(3422S769), Company A, 1697th) 
Engineer Combat Battalion ) 

·APR 1 9 1946 

CHANOR BASE SECTION, COMMU~ICATIONS 
ZOtiE, UNITED STA.TFS FORCF.s, EUROPEAN 
THEATER 
Trial cy·G.C.M., convened at Le Havre, 
France, 27 July 1945. Sentences 'l'o 
be hanged by the neck until dead. 

OPINION OF 'l'HE BOARD OF REVIEW 

DANIELSON, BURNS and DAVIS, Judge .Advocates 


l. The accused was tried upon the tolloring Charge end Specifications 

CHARGEa Violation or the 92nd Article or Tiar. 

Specifications In that Private Solomon Thompson, Company A, 
1697th Engineer Combat Battalion, did, at Herrsching, Germa.ey, 
on or about 17 llq 1945, with malice aforethought, willfully, 
deliberately, feloniously, unlawf'u.ll.y,· and with premeditation 
kill one Sergeant Cloyd A. Smith, a human being 1V shooting 
him with a rifle. 

He pleaded not guil't7 and, two-thirds of' the membere of ·the court present at 
the time the vote ~as taken concurring, was found guilty of' the charge and 
specification. Evidence was introouced or one previous conviction by summar,y 
court for insubordination to a superior officer in violation or Article or war 
63. All the members or the court present at the time the vote was taken con
curring, be was sentenced to be hanged by the neck until dead. The reviewing. 
authority-, the Commanding General, Chanor Base Section, '!'heater Service Forces, 
European Theater, approved the sentence_and forwarded the rec9rd of' trial for 
action under Article of War 48. The confirming authority, the Commanding 
General, United States Forces, European Theater, confirmed the sentence and 
withheld the order di~ecting execution thereof' pursuant to Article of' War 50½. 

2. On .29 December 1945, the Board or Review in the Branch Office of The 
Judge Advocate General with the European Theater, examined the record o.r trial. 
and held it legally sufficient to support the findings and the sentence. The 
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Board of Review1s holding, co~taining a summe.ry of the evidence, a discussion 
of the law pertinent thereto, and the reasoning and conclusions of the Board, 
is attached to the record. un the same day the Acting Assistant Judge·Advocate 
General in charge of that Branch Office approved the holding of the Boaro of 
Review end forwarded the record of trial to the Commanding General, United 
States Forces, European Theater, for execution of the sentence. The sentence 
was ordered executed on 22 January 1946 by General Court-Martial Orders 1~0. 29, 
Headquarters United States Forces, European Theater. 

3. The execution of the sentence was stayed by the Commanding General, 
'Cl:rl:ted States Forces, European Theater, pending further orders, by General 
Court-Martial Orders fiO. 36, Headquarters United States Forces, European Theater, 
dated 25 January 1946, by reason of the termination on 19 January 1946 of the 
powers conferred by the Presidentq>on the Commanding General, United States 
Forces! European Theater, under the provisions of Articles Qf War 48, A9, 50, 
and 5~. The record of trial was thereupQn forwarded to The Judge Advocate 
General, Washington, D. c., for appropriate action. 

4. The record of trial has now been examined by the Board of Review in 
the Office of The Judge Advocate General, Washington, D. c., and it adopts and 
concurs in the holding of the Board of Review in the Branch Office of The 
Judge Advocate General with the European Theater, with the exception of the 
word nmenu in line 38 of page 2 which the record shows should be •statements", 
a copy of which said holding is annexed to the record of trial, and, for the 
reasons set forth therein, is of the opinion that the record of trial is lega.Lcy 
sufficient to support the findings and sentence and to warrant confirmation 
thereof. A sentence of death or life imprisonment is mandatocy upon conviction 
of a violation of Article of War 92. 

t:tt!i~ :::::::: 
__,~,_~ )\, ~-----'Judge Advocate 

2 
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.SPJ'GQ - Cll 312398 	 1st Ind 

Hq A.SF, JAGO, ·washington 25, D. C. JUN 11 ,.A6 

· TO a The Secretary ot War 

1. Herewith transmitted for the action or the President are the record ct 
trial and the opinion ot the Board of Review in the case or Private Solomon 
Thompson (JJ.228769), Compeey- A, 1697th Engineer Combat Battalion. · 

2. I concur in the opinion of the Board or Review that the record or trial 
is le~ sufficient to support the findings or guilt1 and the sentence and to 
nrrant confirmation ot the sentence. There appear to be no mitigating or ex-· 
tenuating circumstances. I recommend that the sentence be confirmed and carried 
into execution. 

3. Inclosed are a draf't or a letter for your signature, transmitting the 
record to the President for his action, and a form of Executive action designed 
to Ca?'l7 ..into.et'fect the foregoing recommendation, should such action meet with 

7our approval. J2(U 
THOMAS H. GREEN 
Ile.jar General 

3 	Incls . The Judge Advocate General 
l - Record o! trial 
2 - Df't o! ltr for sig Seo o! War 
3 - Form o! Executive action 

( G.c.M.o. 220, 9 Ju17 i946). 
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WAR DEPARTlw'!EiJT 
Arrrr.f Service Forces 


In the Office of The Judge Advocate General 

Washington 25, D. C. 


SPJGQ - CiJI 312404 

U N I T E D S T A T E S · ) 
) 

v. ) 
) 

Private HARRY A. DUVAL ) 
(35243378) and Private -} 
BERNARD,L. FULLER (33679672), ) 
both of' Troop A, 125th Cavalry) 
Reconnaissance Squadron, Mech-) 
anized. · ) 

MAY 2 4194i 

HEADQUARTERS XIX CORPS 

Trial by G.C.id. ,- convened at 
Headquarters XIX Corps Artil
lery, E'riedberg, Germany, 13 
end 15 June 1945 •. As to ac~ 
cused Duval: Disbonorabie 
discharge.and confinement for 
life. Penitentiary. As to 
accused FUller: Dishonorable 
discharge and confinement f'or 
ten (10} years. 1''ederal Re
formatory. 

HOLDING by the BO.AllD OF REVIEW , 
OLIVER, CARROLL and DAVIS, Judge Advocates 

. 1. Accused 1Vere e.rraigned separately and,· after specifically waiving ob
jection thereto, were tried together upon the following Charges and Specifi 
ce.tionsa 

CHARGE I: Violation of the 92nd .Article of war. 
,· . .. 

Specification: In that Private Harry A• Duval, Troop A, 125th Caval.17 
Reconnaissance Squadron, Mechanized, did, at Flensungen, Hessen, . · 

.. Germany, on or about 15 May 1945,. forcibly and feloniously, against 
her_ wi,11, have cll.r!lal knowledge of Maria Schaeffer. 

CHARGE II: ·Violation of·the 93rd Article of war. . . ' . 

Specif'ication:l: In that * * * did, at Flensungen, '. Hessen, Germany, 
on or about 15.May 1945, unlawfully enter the dwelling of Maria 
Schaeffer, with intent to commit.criminal offenses therein, to wit, 
rape, assault and trespass. · · · · 

Specification ..?: (Disapproved by Reviewing Authoriti.) 

http:Caval.17
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FULLER 

CHARGE I: 	 'Violation of the 92nd .Article of War. (Finding of not 
Guilty.) . 

Specifications (Finding of Not Guilty.)· 

CHARGE II: 	. Violation of the 93rd Article of war. 

_Specification 1: Identfcal with Specification :l of Charge II against 
· accusE'ld Duval except for the substitution of the name or· accused· 

Fuller. 

Specification 2; (Disapproved by- Reviewing Authority.) 
.. . . 

Each accus~d pleaded not guilty to all Charges end.Specifications. Accused 
Fuller. was found not guilty of the Specification of Charge I and Charge I,·and 
each accused was found guilty of all the remaining Charges end Specifications 
preferred against_him. Evidence was introduced of one previous conviction by 
speci«l court-martial against Duval for. absence· without leaTe for 18 days in . 
violation of .Articl:e of War 61. No evidence of previous convictions was intro- . 
·duced against FUJ.ler. Three-fourths of the members•· of the colll't· present at the 
time -the vote was taken concurring as to Duval,. end two-thirds c_oncurring as . 
to Fuller, each accused was sentenced to be dishonorably discharged the service, 
to forfeit all pey- and allowances due or to become due, end to be confined at 
hard labor at such place as the reviewing authority ma,- Jiirect: Duval for life 
and Fuller for ten years. The reviewing authority disapproved the findings of 
guilty of Specification 2 of Charge II as tci each accused, approved each of the 
sentences, designated·the United States Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement for Duval and the Federal Reformatory, Chillicothe,· 
Ohio, as the place of confinement'for Fuller, and forwarded~ record of trial 
·for ~ction pursuant to Article~of !far ~<>½. . . , . · . 

2. On l4 September 1945 the Board of Review in the Branch Office of The 
Judge Advocate General with the European Theater examined the recoJ'(i of trial 

· and held it leg~ sufficient.to,, support the findings of guilty of Charge I 

end its Specification end the sentence as to Duval,· but legally insufficient 

to·support the findings of guilty of the remaining Charges end Specificat~onll 

as to each accused and the.sentence as to Fuller. The Board of Review 1s hold

ing, containing a summary of the evidence, a discussion of the. law pertinent 


. thereto, and the reasoning and conclusions of. the Board,'is attached to the 

,record. On the~same date the Assistant Judge Advocate General.:ih charge of 


/ ·that Branch ·ori'ice;· by first.indorsement directed to. the Commanding ~neral, 
· XIX Corps, inTited attention to the holding and advised him that he now.had 

authority to order execution of the sentence as ·to accused l).ival. under the -pro
.visions ot .Article ot War so½. BY obvious clerical inadvertence the express . 
statement by- the Assistant Judge Advocate General regarding his approval of · 
the holding;_ :9!8• omitted from. the first indorsement. Prior to ~e inactivation 

. ·,· ' ,· 

2 
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of that Branch Office on 15 February 1946, no official statement was made con-· 
cerning-such approval by the Assistant Judge Advocate General. ' 

; 3. · The record of trial: has been examined by the Board of Review in the 
Office of ~he Judge Advocate General., Washington, D. c., and it adopts and con
curs in the holding of the Board.of Review in the Branch O.f.fice of The Judge 
Advocate General. with the l!.uropean Theater, a copy of which holding is annexed 
to the record of trial., and for the reasons set forth therein, is of the opinion 
that the record of trial is le~ sufficient to.support the findings of guilty 
of Charge I and its Specif~cation and the sentence as.to Duval, but is not 
legally sufficient t:o support the findings of guilty of the remaining Charges 
and· Specifications as to each· accused and the sentence as to ..FUller. A sentence 
of death or life imprisonment.is mandator.r upon conviction of rape in violation 
of Article ·of War 92. . · · 

10-lUNlS!>M ·~···:;:::::::
_% ___........~-=----._.).....,.k,.__.·~---'-··_·_.,Judge.Advocate 


., 
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:?JGQ - CM. 312404 1st Ind 

Hq A.SF, JAGO, Washington 25, D. C. 

TO; The .Adjutant General 

l. Attention is invited to the foregoing holding of the Board of Review 
that the reco:::-d of trial is legalzy sufficient to support the findings of guilty 
of Charge I and its Specification and the sentence as to accused Duval, and 
legally insufficient to support the findings of guilty of the remaining Charges 
and Specifications as to each accused and the sentence as to accused Fuller, 
which holding is approved. 

2. The accused were tried by a general court-martial appointed by the Com
manding General., XIX Corps., on lJ and 15 June 1945. Duval was found guilty' of 
rape and of two specifications of housebreaking, and Full.er was found guilty of 
two specifications of housebreaking. Each accused was sentenced to dishonorable 
discharge, total forfeitures, end co~finement at hard labor at such place &s the 
reviewing authority might designate, Duval for life and Fuller for ten years. 
The reviewing authorit1 disapproved the :findings of guilty as to each accused of 
one of the specifications of housebreak:ng, approved each of the sentences, desig
ne.tad the United states Penitentiary, Lewisburg, Pennsylvania, as the place of 
confinement for Duval and the Federal Reformatory, Chillicothe, Ohio, as the 
place of confinement for Fuller, and, pursuant to Article of War 5o½, withheld 
the orders directing the execution of the sentences. The XIX Corps has been in
activated. The proceedings should be promulgated by a War Department general 
court-martial order. Duval is confined in a disciplinary training center in the 
EuropeM Theater: It is indicated in the file that steps were taken several 
months ago to.release Fuller from confinement. 

J. The evidence briefly stated shows that one Maria Shaeffer, her two 
childr~n, her parents and her brother lived in a house in Flensungen, Gerlilany., 
on 15 May 19/45. About midnight on said date, the two accused knocked on the 
door of the home and were admitted by the elderly father of Maria Shaeffer. At 
that time she was upstairs in bed but when called by her father and brother went 
downstairs. She was dressed. The accused drank wine which they had brought 
with .them. Duval solicited sexual. intercourse with Maria Shaeffer, which ~as 
refused. Both accused carried loaded weapons and Duval procured the f~ 
bread knife and threatened Maria with it. Fuller was present in the room at 
this time. Duval then took her by the arm and led her outside of the house 
onto the street. He had his carbine with him. He forced her to the ground 
and then raped her. Upon completion of the act, they returned into the house. 
Fuller then took her by the arm, escorted her outside of the house·and compelled 
her to have sexual intercourse with him. He also carried a weapon. When Fuller 
had completed the act, he and the woman entered the house. After a space of 
time., Duval again took her outside where he again raped her. After thia event; 
the woman succeeded in running awq. There is no question as to the identity 
of the accused Duval as the rapist. While the evidence was conflicting on the 



---------------------

question or consent, there is substantial evidence in the record of trial that 
the woman acted under tear of' her life or great bodi~ ha.rm in the case or the 
first Duval intercourse. 

4. The charge sheet shows that Duval was .32 7ears, tlro months, or age 
when he committed the offense ot rape. He bad one admissible prior conviction 
by special court for absence without leave. The Starr Judge Advocate as a re
sult or a post-trial interview rlth ·Duval stated that, priOl' to his induction 
into the Arm:/, he was drunk about once a week but was never arrested tor drunk
enness. He experienced a short period or combat. A neuropsychiatric examina
tion on 22 Mq 1945 showed that Duval n.s of sound mind at the time of' thecoa
mission of his offense •. After caretully reviewing the circumstances surrounding 
Duval•s offense, I believe that the period ot confinement should be reduced to 
twenty years and I so recommend. · 

5. Draft or War Department general court-martial orders promulgating the 
proceedinss in both cases, reducing the term ot confinement ot Duval and direct
ing the execution of the sentence of Duval as modified is inclosed herewith. 

6. Return of this correspondence and inclosures, together with ten copies 
of the published order, is requested. 

THOMAS H. GREEN 
Major General 
The Judge .Advocate General 

.3 	 Incls 
1 - Copy Holding B/R w/F..TO 
2 - Draft of GCMO 
.3 - Record or trial 

( ar.c.M.o. 177,. 13 June 1946)• 
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WAR DEPARTMENI' 
In the Office of The Judge Advocate General 


Washington, D.C. · 

JAGN-CM 312414 

UNITED STATES ) SEVJ'i'.-JITH UNITED STATF.S Af'Jl! 
) 

v. ) Trial by G.C.M., convened ~t 
) Heidelberg, Germany, 18-19 

Lieutenant Colonel WILLIAM ) February 1946. Dismissal, 
}I. BROllN ( 0-201349), Pro ) total forfeitures, and con
visional Military Government ) finement £or (l) year. 
Detachment No. ?l. ) 

OPINION of the BOARD OF REVIEW 
SCHINDIER, HOTTENST]lJ:N and 0 1:HARA Judge Advocates, 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the i'ollowing Charges and Speci!'i- · 
cations: · 

CHARGE I: Violation of the ?9th Article of War. 

Specification: In that Lieutenant Colonel William lL. 

Brown, Provisional Military Govermant Detachment 

No. ?l, did at Weimar, Thuringia, Gennany, during 

the period from about 9 May 1945 to-about 15 June 

1945 wrongfully appropriate to his O"Wn use and 

benefit the following public property ot the United 

States taken from the enemy, viz. about 961000 

Reichsm~ks, o! the value of about $9,600. 


CHARGE II s Violation of the 80th Article of War. 

Specification: In that * * *, did at Weimar, Thuringia, 
Germany,· on or about 18 May 1945 unlawfully dispose 
of the !ollowin~ captured property of the United · 
States, viza 3!% Treasurer Bonds of the Reich, Issue 
1941, Series V, of the value 0£ about $1,500, thereby 



receiving as profit to himselt about 15.,000 Reichsmarks., 
of a value of about $1,500. 

CHARGE III: Violation of the 95th Article of War. 

Specification: In that * ·~ *, did at Weimar., Thuring:La., 
Germany., during the period from about 9 M.zy- 1945 to 
about 15 June 1945 wrongfully and unlawfully convert 
to his own use and benefit about 96.,000 German Reichs-· 
mara., value about $9,600, property of the Weimar 
German Post Office, seized by Provisional Military 
Government Detachment No. 71 about 9 ~ 1945•. 

CHARGE IV: Violation of the 96th Article of War. 

Speci!ication 1: In that * * *, did at Weimar, Thuringia., 
Germany, on or about 20 May 1945 wrongfully e~age in 
currency.transactions whereby he received Allied 
German Marks ~n exchange for German· Reichsmarks. 

Specification 2: In that * * *, did at Weimar, Thuringia., 
Germany., on or about 13 June 1945, wrongfully advise 
K. J. Vogler, a civilian., to leave town to avoid ar
rest., he, the said Lieutenant Colonel Brown, then 
knowing that the said K. J. Vogler was wanted by 
Military Government Detachment GlC9 am that a war
rant had been issued !or his arrest. 

He pleaded not guilty to the Charges and Specifications, a.rd was .found 
guilty of all -Charges and Specifications except the words and figures
1196.,000 Reichsm.arks11 and '$9,60011 in the Specification of Charge I and 
in the Specification of Charge III, substituting therefor in each Speci
i'ication the words and figures 11.30.,000 Reichsmarks 11 and 11$.3,00011 respecti 
vely; of the excepted words, not guilty, and of the substituted words., 
guilty. He was sentenced to be dismissed the service, to £orfeit al.l 
pay and allowances due or to become due, and to be confined at hard 
labor., at such place as the reviewing authority .might direct, £or one 
year. The r.eviewi.ng authority approved the sentence., but in view or 
accused's excellent past record recommended remission or the conf1ne
ment., and £onrarded the record of trial £or ·action under Article of 
War 48. 

:,. Evidence· for tha prosecution: The Provisional Military Govern

ment Detachment 71, with accused exercising command, took over its 

operational duties in Weimar, Germany, on 24 April 1945, and remained 

there until 6 or 9 June 1945 (R•. 8, ':8., .38; Pros. Elt. C, p.4).· .A.e• , 


. cused called at the Weimar post office on 5 l,[q 1945 a.rd announced 
that all money and stamps· in the treasur.r were confiscated. Nothing 
was taken aw£13', however, at this time (R. 8). About 9 Ma;y 1945, the 
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Detachment Fiscal Officer, a "Lieutenant Crowe,• entered the post 
office and carried away all the money which he placed in a box in the 
Detachment safe. No receipt was ever given the post office for the 
confiscated .twxis, and no report o! the seizure was ever made by the 
Detacllnent to "higher headquarters." (R. 8; Fros. Ex. c., pp.4-5). 
The manager of the post office personally observed that the funds 
included nine. orl.ginal packets each containing 20.,000 Reichsmarks 
in twenty- mark pieces. An examination or the books of the post of
fice disclosed that 196,307 Reichsmarks bad been taken (R. 8). 

The post.master made a request., about l June., tor the return 
or the 196,.307 Reichsmarks {R. 20). Kurt Vogler., a German employee o! 
the Detachment, testified that accused instructed him to inform the post
master that the mcfaey had been turned over to higher headquarters and 
that a statement should be furnished showing how the post office ar
rived at the amount o! money demanded. Vogler carried out these in
structions (R. 20). A ffJff days later, around 3 June, accused took 
100.,000 Reichsmarks of the seized funds and had Vogler return them 
to the post office (R. 8, 20-21; Pros. Ex. C., p.5). This was the 
only part· of the money ever returned (R. 9). Just before the Detach
ment was relieved from duty __ early in June - accused turned over 
20.,000 Reichsmarks from the post office funds to Vogler and instructed 
him to exchange them for allied military marks. Accused admitted., 
in a pre-trial statemnt., that he ordered the exchange and said the 
reason was that "we always felt that American currency was of more 
value than ·aerman currency. Everybody i'elt that" (R. 18-19; Fros. EX. 
c, pp.7-9). Vogler was able to exchange about 9,000 Reichsmarks at 
a Reichsbank and a unary and gave accused the proceeds (R. 19; Pros. 
Ex. c, pp.8., 9). The rate of exchange was one German Reichsmark for 
one allied mark (R. 34). Administrative Memorandum No. 35., Supreme 
Headquaf\;ers, Allied Expeditionary Force, 25 Octobtr 1944, revised 7 
Dec~er 1944, prohibited military personnel f'rom "Participating in 
transactions involving the purchase, sale or exchange of aey currency 
against any other currency, except through authorized agencies" (li. l6J 
Pros. Ex • .A.). Accused alao claimed that he turned over several bags 
ot "small currency" f'rom- the post office funds to Vogler "to take to 
the bank., have it counted, and then turn it over to the post ofi'icet 
preferably in notes of a larger denomination" (Proa. Ex. c, PP• 5-6J. 
He admitted., however., that he never asked Vogler for a receipt (Proa.
Ex. c., p.7). , 

· At various times during ~ and June 1945 accused purchased 
rings and other items o! jeweley from a Weimar jeweler. Voglsr., acting. 
in behalf of accused, made payments totalling 20.,000 Reichsmarks on 
these purchases (R. 21~22; Pros. Ex. B). 

On the night of 13 June 1945., Vogler went to accused's quarters 
and returned the major·part of the 20.,000 Reichsmarks, entrusted to hi:D 
by accused, which ha had been unable to exchange for allied marks (R;- 19
20). Vogler still bad in his desk at Detachnent headquarters 2763 marks 



. 
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which accused had given him on another oqcasion (R. 24-25). Accused 
said to Vogler, •Get away from here, somebody from the new llilitar;y · 
Government is looking for you, they have a warrant out. for your arrest." 
Vogler replied that h3 had no place to go and no money whereupon ac
cused tendered him 1,000 marks (R. 19-20). Earlier that evening an 
,enlisted man from the llilitar;y Govenunent D:ltachment which relieved 
Detachment 71 called on accused and told him that Vogler was in trouble 
and. was wanted for questioning. In his pre-trial statement accused 
denied any knowledge of the nature of Vogler' s troubles or knowledge 
that a warrant had been issued for Vogler's arrest although he admitted 
telling him that "If you are in trouble, the best thing would be to get 
away" (R. 30; Pros. Ex. c, PP• 11-l.2). 

· ··· ' Shortzy after Detachment 71 was relieved from duty accused 
gav; Captain Gottlieb E.Sdmoker, an oi'ficer of the Letachment, a box 
cont;ai~ng money from the post oi'fice funds in large denominations. 
Accused instructed Captain5:im:>ker to hold it for "sai'ekeeping. 11 About 
28 '1une.accused repossessed the box (R. 35-37; Fros. Ex. c, PP• 5-6). 

" · Testimony concerning a bond transaction involving accused 
sho'.i.ad that about 20 May ha gave Vogler a 3½% German Treasury bond and 
requested that he convert it into marks. Vogler casmd the bond at the 
Rei,chsbank for 15,150 Reichsmarks and gave accused the money. Accused 
returned 150 marks to Vogler !or his services (R. 17-18, 23, Zl, 31-32). 
Whei:,, questioned accused stated that he found the bond in an abandoned 
houJe. He insisted that under such circumstances the bond was his own 
pZ-operty. He readily admitted that Vogler was acting as his personal 
age:nt in cashing the bond (Pros. Ex. c, pp. 7-8) • 

.. 
. 4.' Evidence for the defense I Accused, after being advised of · · 

his. rights as a witness, elected to make an unsworn statement (R. 57-58). 
He stated that his rights had been impaired by the speed ot the original 
investigation in June 1945, by the speed of the present trial including · 
the. !act that he had been allowed only five days to prepare his de
£ense., and by his inability to secure witnesses. He further asserted 
that there was a civ.Llian employee .oi' the post office, absent at the tim 
of trial, whose testinr:>ny would raise a serious questio~ abQut the amount 
of 1:110ney that· was remved from the post o!'fice (R. 58). 

Dei'ense counsel also made a statel'IX3nt in accused's behalf'. 
He compiained tqat the investigation by the Inspector General• s De
~ment a1:)d by the investigating oi'f'icer appointed under Article of 
War .70 were conducted wit~ great speed and that accused was not allowed 
tc present a full statement concerning the case; that at the investigation 
his request for counsel., for a more impartial investigating officer and 
for delay to allow the presentation of additional facts, were denied; 
and that the investigating officer was not qualified to act because 
accused bad previously consulted him as an attorney. From 30 June 1945 
until 3 February 1.946 accused heard nothing further about the case. 
While on terminal leave he was recalled to duty and brought to trial. 
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By reason of the lapse of time many essential witnesses were no longer 
available. It was di!ficult to secure witnesses located in the Russian 
zone of occupation and the defense was unable to determine whether or 
not there were 'Witnesses at Weimar, now in the Russian z0ne, who might 
assist accused (R. 59). 

The stipulated testiioony of Lieutenant Colonel~ H. 

Stockman, Inspector General's Department, mo investigated the case, 

showed that the money from the post office was brought to the De

tachment by two enlisted men and First Lieutenant William M. Crowe. 

One of the enlisted men con.fessed tating 1,000 Reichsmarks and the. 

other con.fessed taking 2,000 Reichsmarks from the fund while it 

was in their custody. Lieutenant Crowe denied any knowledge of these 

thefts (R. 40; Def. Ex.~). 


The stipulated testimony o:£ Lieutenant Colonel George A. Logan, 
Jr., disclosed that during the investigation by the Inspector General's 
Department, Colonel Logan, as accused's superior officer, requested 
him to return any post office funds in his possession. Accused re
possessed the money he had placed in Captain Schmoker' s custody and 
turned it over to Colonel Logan f,>n 28 June 1945. The am:>unt was 
58,308 Reichsmarks, German paper currency. Accused also delivered 
up four cigarette cases, 19 rings, 5 necklaces, 3 bracelets, 1 pendant 
and 1 pair cuff links (R. 56, 58; De-f. Ex. 11). 

Captain Sc:hmoker testified that during the administration of 
Weimar Milltary Government Detachment 71. each oi'ficer was charged with 
so many duties that they were unable to carry them out properly (R. 41). 
It was the policy of the Military Government officials to take charge 
of German property when it was necessary !or sa.tekeeping (R. 62}. 

The reputation of Vogler for truth and veracity was declared 

to be bad by Mrs. Ruth Kuehne, and by Lieutenant Colonel Frank Watson, 


. both 'With the Military Government organization. Neither witness would 
believe him under oath (R. 44-451 48). The stipulated testimoey of 
Bruno Treype, Chief of the Criminal Office of Weimar, to the same ef
fect, was received in evidence (R. ,48; Tutf. Ex. 3). 

Testimmy that accused's character was good and that his 

efficiency as an officer was excellent I was gi.ven by Lieutenant 

Colonel Frank Watson, Major Gerald C. Sola, Lieutenant Colonel William 

H. Riheldaf!er., Lieutenant Colonel Howard P. Morley ard Lieutenant 

Colonel Fenner H. Whitley (R. 48-54). Similar testim:>cy was re

ceived by stipulation from Brigadier General T. F. Wessels, Deputy 

Theater Provost Marshal; Colonel Azel F. Hatch., superior officer of 

accused from 24 April to 6 June.1945; Mr. Guy E. Snavely, Executive 

Di.rector., Association of American College; Mr. Edward Halloway, 

Attorney, New York City; Mr. George H. Tutnny; Chancellor, University 

of Alabama; General Amos Fries, General Merritte Ireland, General 

Bolivar IJ.oyd, General Frank Watson and Admiral Harry Hamlet (all 


s 
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retired) and General Harvey Kutz, Ordnance (R. 55-56; Der. Exs. 4-7, 

9-10). . 


It was stipulated that accused's WD AGO Form 66-1 showed 
that between l5 August 1942 and 18 May 1943 his efficiency ratings (.3) 
were "excellent" and between 19 May 1943 and 19 I:ecember 1945 his 
ratings (8) were "superior." He had the following awards: four Combat 
Stars, Bronze Star Medal, and Military Cross, 1st Class, of Belgium 
(R. 56; I:ef. Ex~ 8). . 

5. The Specification of Charge I, as amended by the court's 

findings, alleges that accused, at Weimar, Germany, between 9 May . 

1945 and l5 June 1945, wrongfully appropriated to his OYm use 30,000 

Reichsmarks, valued at $.3,000, property or the United States taken 

from the enemy, in violation of' Article or War 79. The Sp, cification 

of Charge III, as amended, alleges the same offense except that the 

Reichsmarks are alleged to be the property of the Weimar Post Office 

and seized by Provisional Military Government I:etachment No. 71• 

This Specification is laid under Article of War 95. 


The evidence shows that accused, the commanding officer of a 

Milltary Government Detachment, personally announced the confiscation 

of the funds held in the post office; that a few days later the money 

in the form of 196.,.307 Reichsmarks was taken by a sword::l.nate; that 

no receipt was given for it; that the postal authorities were informed, 

at accused's direction, that it had been turned over to "higher head

quarters" altpough in fact not even a report of the seizure had been 

made to superior authority; and that, on demand, 100,000 Reichsmarks 

were returned to the post office. It f\Irther shows that the money 

came into accused's custody; that he gave 201 000 Reichsmarks to his 

agent Vogler to convert it into allied marks; that he spent about 201000 

Reichsmarks on jewelry; that after his detachment was relieved from 

duty he entrusted to an officer of his detachment for safekeeping a 

portion of the fund; and that., during the course of an investigation by 

the Inspector General, accused, on demand of his superior officer, 

reclaimed the sum he had so entrusted and surrendered it •. At the same 

tiJOO he gave up certain items of jewelry. ·The fund so surrendered · 

amounted to 58,308 Reichsmarks. 


We think that the evidence sustains the court's findings that 
accused misappropriated .30,000 Reichsmarks of the .fund seized from the 
post office. It seems clear from the record that a!ter he had returned 
100,000 Reichsmarks accused made up his mind to appropriate the remainder. 
He actually tried to convert· 20,000 Reichsmarks into allied marks not 
through the United States Artrry F.Lnance I:epartment which one could· ex
pect him to use if he had nothing to conceal, but through civilian sources. 
His extensive purchases of jewelry plus the fact that he surrenc.ered some 
i tams of jewelry when called upon to account for the fund forms the basis 
for an inference that some of it was used to buy the jewelry. When his 
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detachment was relieved he did not turn over the fund to his successor 
·but gave it- to a junior officer of his command for safekeeping. At 
no time was a receipt given to the postal authorities and they were 
misini'ormed as to what had been done ?dth the money. Nor was any re
port ever made to superior authority that it had been seized•. It is 
thus clearly shown., in our opinion., that accused intended to convert 
the entire fung. remaining in his hands ai'ter he returned the 100.,000 . 
Reichsmarks. Although accused was found guilty of converting only 
30,000 Reichsmarks., a figure apparently based on a rough calculation 
of the money that wa~ not actually recovered., the error is in his 
favor and is not a ground for complaint on his part. 

There is a question as to the ownership of the fund pre
sented by what seems to be the conflicting allegations of the Specifi 
cation of Charge I and the Specification of Charge III. In· the form.er 
the money is alleged to be "public property of' the United States taken 
.from the enemy" while in the latter it is alleged to be •property of 
the Weimar German Post Office, seized by Provisional Military Government 
Letachment No. 71. 11 

.. 
In our opinion the money seized was property of the United 


States taken from the enemy. ·Article of War 79 declares that "ill 

public property taken from the enemy is the property of the United 

States* * *•" SPJGW 1945/8200, par. 327 FM 27-10. There is a 


-suggestion in the record that some of the money might have belonged 
to German citizens who had deposited it with the post office in some 
sort ..JJf savings account. Apparently., however, this money could not be 
segregated and there is no positive indication that the funds were not 
in their entirety public property. The Hague Regulations provide that ' 
if there is any doubt as to whether property is public or private it 
should be-treated as public property until ownership is definitely 
settle.d. Par. 322 FM 27-lO; SPJGW' 1945/6216•. 

In our· opinion, however, the conclusion reached does not re
quire the disapproval or tre Specification of Charge III. It has been 
held that ;1.n a charge of conversion under Article of 1\"ar 96 it is not 
necessary to allege ownership. CM 246616., Holdstock; 30 BR 121. A 
similar principle applies in the case where the conversion is charged 
as a violation of Article of War 95 •. To be sure, an errDmeous allega
tion of ownership may be more misleading than no allegation, but in this 
case accused was fully informed or the offense charged and we do not 
believe he· could have been mi.sled by the allegation that the fund was 
the property of the post office. The conversion of part of' the fund 
under the d.rcumstances revealed by this record is a violation of 
Article of War 95. CM :256678, MacDonald, 36 BR 3:25; CM 275518, Linville,
48 BR 55. _ . 

There was evidence that the Reichsmark was exchangeable on a 

par1ty with the allied mark. Moreover the court wa.s entitled to take ... 




. 	(~) 

judicial notice of the official rates of exchange (CM ET0,12453 
Marshall) viz: one Reichsmark or one allied mark equals $.10 (par. 4, 
Sec. VI, Finance Circular Letter, Hq. ETOUSA, 22 Jan 45). 

With the exception noted the record is legally sufficient to 
sustain the_ findings of guilty of these Specifications. 

6. The Specification of Charge II. It is here alleged in substance 
_that accused in violation of the 80th Article of War unlawfully disposed, 
of a bond of th~· German Reich which was property of the United States by 
virtue 0£ having been captured. The evidence, including accused's extra
judicial admissions, shows that, acting through Vogler, be cashed a J½~ 
Garman Treasury bond "Which he had found in an abandoned house and for 
whichl:B received 15,000 Reichsmarks. Accused's contention was the bond 
was his own property. 

Article of War 80, however, specifically forbids the sale or 
other disposition for personal profit of abandoned as well as captured 
property by persons subject to milltary law and it has been held that 
private property, may be "abandoned" property under the meaning of that 
Article. SPJGW 1945/82fJO; SPJGA 1946/2390. When accused founi the 
bond it became property.of the United States and should have been sur
rendered by him without delay. SPJGW 1945/8200. 

7. Specifications l and 2 of Charge IV. Specification l in sub
stance alleges that on or about 20 May 1945 accused wrongf'ully engaged 
in currency tr~actions whereby he received allied marks for Reichsmarks 
while Specification 2 alleges that on or about lJ June 1945 he wro~

. 	fully advised Vogler to leave Weimar knowing that a warrant had been 
issued for his arrest ••. 

With respect to the first Specification the evidence shows 
that accused gave Vogler 20,000 Reichmarks and instructe4 him to ex
change them for allied marks. It further shows that Vogler succeeded 
in exchanging 8000 or 9000 ot the marks. Acani.nistrative Memorandum 
No. 35, SHAEF1 25 October 1944 prohibited allied military_ personnel from 

nb. Participating in transactions involving the purchase, 
sale or exchange of rmy. currency against any other currency, 
except through authorized agencies. 11 

There is·no direct proot that accused instructed Vogler to 
proceed through authorized sources or indeed what were authorized sources. 
However, it was common knowledge· in the Theater I o:f which tha court could 
take judicial notice, that United States military personnel were permitted 
to exchange currency only through a United States Finance Office•. It 
can be inferred, also I that accused knn Vogler was going to employ un
authorized sources. . Accused was engaged in converting to his own use 
a.substantial sum o:f money. There was necessity,UJ.erefore, that he con
ceal as far as possible that he was in possession of this money. An 

,· 
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attempt to exchange such a large sum through authorized sources might 
· have led to an embarrassing inquiry. A German citizen was thEf sort 
of person who could most successfully employ unauthorized channels 
and least successfully authorized sources. finally, accused per
¢tted Vogler to retain this large sum of money for approximately 
two weeks - an unnecessarily long time if a proper exchange was_con
templated - and apparently accepted with equanimity that Vogler could 
only exchange about 9000 Reichsmarks - the sort of thing one might ex
pect if an illegal currency transaction was made. In our opinion the· 
record of trial is legally sufficient to sustain the i'indings of guilt7 
ot the Specification. · 

With respect to Specification 2 the evidence shows that ac
cused advised Vogler to "get away from. here• because the :Military Govern
ment had issued a warrant for his arrest. Such conduct is dearly a 
violation of Article of War 96. 

8. In a brief and argument submitted to the Board the credibill-q 

of Vogler was assailed on the grounds, as shown by the record, that he 

was a German,. that he had been convicted of making a false statement, 

and that some llitnesses thought-his reputation for truth and veracit7. 

in the ·oolDIWD.ity was bad. In addition, to some ·extent he was an ac

complice and heed should be paid to the admonition o! the Manual that, 


"A conviction may be based oii the uncorroborated 
testimony of an accomplice but such testimony is of doubt
.f.'ul. integrity and is to be considered with great caution" 
(ACM, 1928, par. l~). . 

In a case before us under .Article of War 1+8, as is this, we 

have the power to judge of the credibili-q of the witnesses and weigh 

the evidence although the findings of the court, 'Who saw and heard the 

witnesses, are entitled to considerable weight. CM 243466, Calder, 'Z"/ 

BR 365; CM 302846, Igyton. After a careful examination of the re.cord 

we do not believe the court erred in its findings. With respect to 

the misappropriation of the funds aeized .from tha post office the 

conviction rests to a substantial extent on the testimoey of other 

witnesses and on accused's extra-judicial admissions. Accused ad

mitted extra-judicially that be instructed Vogler to dispose of the 

Treasury Bond and to convert Reichsmarks into ·allied· marks. Of course, 


_Vogler alone testified that he was told by accused to leave because 
there was a warrant out £or his arrest., but in view ot acc;:used1.s ad
mission that he told Vogler that it would be best for him to leave if 
he were in trouble and in view o! Vogler's knowledge of accused's 
previous illegal activities, the court was not umrarranted in believing 
that accused made that statement and we are not inclined to disturb 
their findings. . 

9. The substance· o! the unswom statements of accused and his 

counsel have been set forth above. It is to be noted that at no time 
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was a re~uest for a continuance addressed to the court. Manifestly, 
unl~ss there is something in the case to indicate that there might 
otherwise be a miscarriage of justice, neither the Board nor the 
court can take cognizance o! complaints such as these unless they 
are accompanied b;r a motion in some form or other tor a continuance. 
If it becomes a rule of law that on a mere statement by accused and 
his counsel to the effect that his right.has been prejudiced by the 

; speed o! the trial we are required to disapprove the findings then 
it is no exaggeration to sa;r that tn cases would be without such a 
statement and few could be sus.tained. We find nothing in the record 
to show that accused's substantial rights were prejudiced either b;r 
the .conduct of the prelimi.na.ry investigation or the trial. Accused 
was a tnajor at the time of the trial approxima:t.ely 51 years of age. 

· The character witnesses he was able to .furnish demonstrate that he 
was not without experience in the -world. It is difficult to believe 
that knowing, as he must have known, that a conviction W011ld pro
bably result in a dishonorable end to his .career and imprisOlllllent · 
he would content himself with a mere statement to the effect that 
~e needed more time to prepare his defense and not take vigorous 
steps to see that the court granted him the time he needed. 

10. War Department' records show that accused is approximately " 
52 years and S months o.t' age. He is a graduate ot Washington & Lee 
University from which he received .A..B. and A.ll. degrees and o! 
Columbia University where he received A..M. and Ph.D. degrees. He 
has been a professor, a president of a university, a writer and 
lecturer.,.ani a personnel consultant. He is married and has two 

· children. He was appointed a second lieu.tenant., National Ar.my, on 
l • June 1918. · On 24 June 1924 he was appointed a captain in the Sta.rt 
Specialists Officers• Reserve Corps and on 3 July 1928 transferred 
to the Adjutant General 1s Department. He was reappointed a capt;ain 
in that'branch on 23 June 1929 and at his request reappointed a . 
captain in the Specialist Reserve on 3 July 1921 and promoted to 
major., · 22 August 1921. On 22 .August 1934 and 1939 he was reappointed 
a major in the Specialist Reserve. He was ordered to active duty 
15 August 1942 and promoted to lieutenant; colonel, Army ot the 
United States, on 28 Decenber 1945. Ha is entitled to wear the 
European Theater .Ribbon and the Bronze Star. In addition, he. was 
awarded the Military Cross, F.i.rst Class by the Belgl.an Government. 

ll. The court was .legal]¥ constituted and had jurisc:11ction o! 
the per~n and the offenses. The Board of Review is of the opinion 
that the record Qf trial is legally sufficient to support only so 
much of the findings of ,guilty of the Specification of Charge nr 
as involves a finding that accus,ed did, at the tima and place al 
leged., wrongfully am. unlawful]¥ convert to his own use 301000 
German Reichsmarks., value as allegedi which were seized by Provisional 
M1l.1tar;y Government Detachment No. 71 about 9 May 1945, and legally' 
sufficient to supp<>l't all other findings ot guilt71 and ~he sentence, 
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and to warrant confirmation thereof. Illsmissal is mandatory upon 
conviction of a violation of Article ot War 95 and dismissal, 
total forfeitures, and confinement at hard labor for lLfe are 
authorized upon conviction ot a violation ot Articles of War 79, 
so, and 96. 

--~---;;;;.~---~----·-----' Judge Advocate. 

Judge Advocate. 

c?i..__...._ ....,..,. -h-9:::::Y- --- ' Judge A.dvocate. 

ll 
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JAGN-CM 312414 1st .Ind 
WD, JAGO, Washington., D. C. SEP 11 1946 
TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556., dated 26 May 1945., 

there are transmitted herewith for your action the record 0£ trial 

and t~ opinion _of the Board of Review in the case of Lieutenant· 

Colonel William M. Brown {0-201349)., Provisional Military Government 

Detachment No. 71. · 


2. Upon trial by general court-martial this officer was .found 

guilty of wrongfully _appropriating to his own use and benefit public 

property of the United States. taken from the enemy., Reichsmarks of the . 

value of about $3,000., in violation of .Article of War 79 (Chg. I., Spec.); 

unlawfully disposing of captured proF9rty of the United States, Gennan 

bonds., in violation of Article of War 80 (Chg. II., Spec.); wrongfully 

and unlawfully converting to his own use and benefit property of the 

Weimar German Post Office., seized by the Provisional Military Govern

ment.,· Reichsinarks of the value of about $3.,000., in violation of Article 

-of War 95 {Chg. III., Spec.); wrongfully engaging in currency transactions 
and wrongfully advising a German civilian to leave in order to avoid ar
rest., both in violation of Article of War 96 (Chg. IV., Specs. 1., 2). No 
evidence was introduced of any previous conviction. He was sentenced 
to dismissal, total for:feitures., arxi confinemeht at hard labor ·for one 
year. The reviewing authority approved the sentence and forwarded the 
record- of trial for action under Article of War 48., recommending that 
the period of. confinement illi)osed be remitted. 

·3. A_swnmary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support only so much of the finding o-r 
guilty.of the Specification of Charge III as involves a finding that ac
cused did., at the time and place alleged, wrongfully and unlawfully con
vert to his own use 30.,000 Reichsmarks., value as alleged., which had been 
seized by the Provisional Military Government Detachment No. ?l (this 
element of legal insufficiency affects only the ownership of the money)., 
legally. sufficient to support the findings of guilty of all other Charges 
and Specifications., and legally sufficient to support the sentence arxl to 
warrant confirmation thereof. I concur in that opinion. 

4. The evidence, briefly summarized., shows that the Provisional 

Military Government Detaclunent Nq.-71, commanded by accused, too~ over 

its.operational. duties in Weimar, Germaey., on 24 April 1945., and remained 

there until 6 or 9 June 1945. Accused called at the Weimar post office 

on 5 May 1945 and announced that all money and stamps in the· treasury 


· were confiscated. About 9 May 1945 the Detachment fiscal officer re
moved about 196,307 Reichsmarks from the post office and placed them:m 
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the detachment safe. No receipt was ever given the post office for 
the confiscated ftlnds and no report of the seizure was ever made by 
the detachment commander to higher headquarters. 

On 1 June 1945 the postmaster made a request for the return 
of this money. Kurt Vogler, a German employee of the detachment, testified 
that accused instructed him to infonn the postmaster that the money had 
been turned over to higher headquarters. A few days later, however, ac
cused had Vogler return 100,000 Reichsmarks to the post office. This was 
the only part of the money ever returned. Just before the detachment 
was relieved from duty - early in June - accu,sed turned over 20,000 
Reichsmarks from the post office .flmis to Vogler and instructed him to 
exchange them for allied milltary marks. Accused stated, in a pre-trial 
statement, that he ordered the exchange ani said the reason was that "we 
alweys felt that American cuITency was of more value than German cur
rency." Vogler was able to exchange about 9,000 Reichsmarks at a Reichsbank 
and a winery ans:i gave accused the proceeds. The rate of exchange was one 
German Reichsma.rks for one allied mark. Administrative Memorandtun No. 35,. 
Suprema Headquarters Allied E:xpe"ditionary Forces, 25 October 1944, prohibits 
military personnel from "participating in transactions involving the pur
chase, sale or exchange of any currency against any other currency, ex
cept through authorized agencies." 

At various times during May and June 1945 accused purchased 
rings and other items of jewelry from a Weimar jeweler. Vogler, acting 
in behalf of accused, made pa_yments totaling ~,000 Reichsmarks on these 
purchases. 

On the night of 13 JWl8 1945, Vogler went to accused's quarters 
and ret\trned the major .part of the 20,000 Reichsmarks intrusted to him by 
accused, which he had been unable to exchange for allied marks. Accused 
said to him "get away from here, somebody from the new Military Govermnent. 
is looking for you, they have a warrant out for your arrest." In his pre
trial statement accused denied any knowledge of the nature of Vogler's 
trouble or knowledge that a warrant had been issued for Vogler's arrest 
although he admitted telling him that •if you are in trouble, the best 
thing would be to· get away.n · · · 

Shortly after Detachment No. 71 was relieved i'rom duty, ac
cused gave Captain Scl.unoker, an officer of his detachment, a box con
taining 'money .from the post office funds. Accused instructed Captain 
3cbnoker to hold it for "safekeeping. 11 The .funds were returned to ac
cused about 28 June 1945. 

About~ May. accused gave Vogler a 3½% German treasury bond 
and requested that he convert it into marks. Vogler cashed the bond at 
the Reichsbank for 15,150 Reichsmarks and gave accused the money. Ac
cused returned 150· marks to Vogler for his services. When questioned 
accused stated that he found the bond in an abandoned house. 
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Both the accused and his counsel made unsworn statements to

the effect that sufficient tim had not been granted them in which to 

prepare their defense and that tbs pre-trial investigating officer 

was not qualified to act as such.; 


Stipulated testimony introduced by' the defense i:ndicated that 

3,000 Reichsmarks were at•len by two enlisted men !r.m the post office 

funds while being transferred .from the post o!fice to the detachment; 

that on 28 June 1945, upon request by accused's superior ofi'icer, ac

cused turned over to him the money he had placed in Captain Schmoker1s 

custody-which amounted to 58,308 Reichsmarks; that accused also ~elivered 

at· thl.s · time., a quantL ty o! jewelry- which he (accused) bad prevbus]Jr pur

chased; and that the reputation o! Vogler fer truth and veracity was de
clared to be bad. · 


Testimony that accused's character was good and that his e!
fieienc;r as an officer was excellent, was gi.ven by +i,eutenant Colonel 
Frank Watson, Major Gerald C. Sola, Lieutenant Colonel William H. Riheldaff'er 
Lieutenant Colonel H01Jard p. Morley and Lieutenant Colonel Fenner H. Whitley. 
Simila?" testimony was received by stipulation from Brigadier General T. F. 

· Wessels, Deputy Theater Provost Marshal; Colonel Azel F. Hatch, superior 
officer 01' accused from 24 April to 6 June 1945; Mr. Guy-E. Snavely, 
Executin D1.rector, Association of American Colleges; Mr. Edward Hallow~, 
Attorns,y, New York City; Yr. George H. Denny, Chancallor, University of' 
Alabama; General Amos Fries, General Merritte Ireland, General Bolivar 
IJ.oyd, General Frank Watsctn and Admiral Har:cy Hamlet (all retired) and 
General Harvey Kutz, Ordnance. A brief and argument submitted by Mr. 
Joseph Moss has been careful]Jr considered by- the Board. 

It was stipulated that accused's WD AGO Form 66-1 showed that 

between 15 August 1942 and 18 May 1943 his e!.fic:i.ency ratings (3) were 

"excellent" and between 19 May 1943 and·19 Ilacember 1945 his ratings (8) 

were 11superior. 11 He had the following awards: four Combat Stars, Br9nze 

Star Medal, and Military Cross, 1st Class, o.f Belgium. He holds A.M. and 

Ph.D. degrees !rom Columbia University• 


. 
5. I recommend. that the sentence be con.timed and ordered executed 


and that a United States Disciplina:cy Barracks be designated as the place 

of confinement. 


6. Inclosed is a form of action designed to car:cy into executien 

the foregoing recoID11endation, should it meet with your approval. 


2 In.els THOMAS H. GREEN 
l - Record of' trial Major General 
2 - FoI'lll. of action The Judge Advocate General 

( G.C.M.O. 3001 8 Oct 191.6). 
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..• 
JVAR DEI'ART..;ENT 

Anny Service Forces 
In the Office of The Judge Advocate General 

\lfas~ington, D.C. 
' . 

.SPJGN..;.·cM. 312416. 6 June· 1946 

UNir'ED,STATES 	 ) UNITED STATES AMRY 

) SERVICE Cm,l!AND 24 


v. 	 ) 
) Trial by G.C.M., convened at' 

P:l;;ivate SAU D., LAWRENCE ) APO 901, 27 February 1946. Dis
(34955.622), Headquarters· ) honorable discharge and con~ 
and Service Company, 1331st ) . finement for twenty (20) yeaPs. 
Engineer General Service ) Penitentiary, Mclieil.' Island, 
Regiment • ) Washington. 

.. ·-------------------
••, 1 i . rOlDil~G -by the BO.ARD OF REVIE',7. . 

·- .!l3AUG1IlI, 0 1CONNO~R.and ~'HARA,, J~dge Advocates 

.---- . ..... - ..--. - ______ •. .,.__ 
1: The record of trial.in the c~se' of the. soldier named above 

has 	been examined by the Board o~ Review. 

,,:''. . . . . . 


2. Tbe accused Lawrence was tried with Private First Class 

J • .B~ Pittmon upon ,-;iie foliowing- tjharges ·and Specifications: · 


...• . :::, ' .-------- --· . ., .• . . 

CHARGE: ·violatioii: of the 93rd: Arti,~le ·of War. , 
Specification~Iri tha~ Private First Class J.B•. 

· Pittmon; Companf A, l33lst·Engincer General 


· Service Regiment, APO 901, and Private Sam p. ( . 


· Lawrence, Headquarters and Service -Company., 
. 1331st Engineer General Service Regiment, 
· · APO 901, did, at !PO 901,. on or..about 18 January 
..1946, in· the .night time feloniously and burglari 
. . ously bre~k a.n:i enter the dwelling house of Chum 

Soon Ye., ·with intent _to commit a felony, viz: 
larceny., therein. · 

·specificatio~ '2t In that Private First Class J.. B. . .. 

P;l.ttmon, Company A., .133lst Engineer General 


. Service Regiment,· APO 901, and Private Sam 'l) •. 
Lawrence, .Headquarters and Service Company., 
1331st Engin~er General S~rvice Regiment, APO 
901, did, at /AP9 J901,; on or about 18 January ./ 

·1946, by' force- and violance and by puttin~ him 
in fear,_ feloniously take st~al and carry away .t:rom 
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the person of Yim Keong Chai 61, yen, la.wfu·1 money of 
Korea, the prop:rty of Yim Keong Chai, value about 
~;4.oo. 

' . 
Spe:cificc::..tion·J: In that hivate First Cl.ass·J. B. Pittmon, 

Company A, 1331st Engineer General Service Regiment, ~
APO 9Jl, ~nd Private ScUn D. Lawrente 1 Headquart~,r~ 
and Service Company, 1331st Engineer General Sefrvi9e 
Regiment, APO ~en,. did, at APO 901, on or about~8 
Janui"ry 1946, by force and violance and by putting· 
h~r,in fear, feloniously take.steal and carry away 
from the, person of Chun So,on Ye,_· 925 yen, lawful · 
money of ~orea, the property of Chun Soon Ye, value 
about ;,;;61.00. 

Specification· 4: In,. that Private First Clas-s ·J. B. fittmon, 
Company A, 1331st .b:ngineer General Service Regim_ent, 
APO 901, and Private Sam D. 1..awrence, Headquarters . 
and Service Company, 1331st Engineer General ~ervice 
Regiment, !,PO 901, did, _a.t__APO· 901, on or ab rut 18 
January 1946, with inteht_~o commit a felony,-·viz,: 
murde_r, commit, an assault upon Kim Chong Kwan by 
willfully and feloniously shooting .the_ said.Kim Chong 
Kwan in the arm with a pist_ol~ 
. - .. "· 

He .pleaded not· guilty to, and was· found guilty ·of, the· Charge and all 
Specifications. Evidence was introduced of one prior coBviction by 
special court-martial for using insulting language to a noncommissioned 
officer and failing to obey the lawful-order ·of-a noncommissioned officer, 
in violation of Articles of War 65 and 96. He .was sentenced to be dis- , 
honorably discharged the service, to forfeit ali pay and allowances due . 
or to become due, and to be.conf:!.ned at hard labor, at such place .as the 

. reviewing authority might direct, for thirty years.· .'lne rev:1ewi.ng au
thority approved the sentence, remitted ten years of the confinement 
imposed, designated the United States Penitentiary, llc1i3il Island, · · 
Washington, as the place of confinement, and .f'ol'l"farded the record of 
trial for action .under Article of War So½•. (.'fhe ·rec<>rd has been pre
viously examined in the Office of The Judge Advqcate General as to 
Pittmon).• 

' ' 
· J. -The e'-videhc~ is lega'J.ly su,tficient to support _the findings of. 


guilty. The only question reg,uiring consideration here is whether or, 

not· the- repord of trial i1;1 lega".l.ly sufficient to support· the sentence. 


,._ 
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4. .'l'l1e court 1n closed se:;s.i.on "* * * and upon secret written 

ballet two-tnirds of the members present at-the time the vote was 

taken. concurrmg * * *," sentenced the accused tci dishonorable di~

char~e, total forfeitures, and confinement at hard labor for thirty 

years. Article of Viar· 43 provides that no person shall te II i * * 

·sentenced to life imprisonment nor to confinement for more than ten.,, 

years except by·concurrence of ~hre..,.fourths of ail the members present 

at the time the vote is taken.". Thus, it is cleur that the court "·in 

the present case, by 'imposing a sentence of thirty years,:e~ceeded its 

power under the above Articl~. 'I'he· ''* * ~~ excesslve sentence is not 

void ab initio because it is· a divisible' sentence," h017ever, and could 

have tieen reduced to a .legal sentence by the reviewing authori'~v. 

~Cll (1928), par. 67; CM 185899 (1929), Dig. Op. JAG -1912-1930, ]p. 632, 

sec. 1200: SPJGJ 1943/10205, 1 JulY_ 1943. • ·· · · 

5. In a similnr case, forwarded for action under Article of War

SOL the Boord of Review, in holding.the record legally sufficiEl._nt· to 

support a sentence involving dishonorable discha-ri;e, total• forfeitures 

and confinement at hard labor for ten year~ only, stated: 

"When confinement in ~xcess of te~ years is imposed 
under ·a sentence in wi:J.ich only two-thirds of the members 
of the court concur, the e,rror may l;>e c.orrected by .. 
reducing the cbnfinement to ten years dr less (CU 185899, 
Polk and Jenkins) .-11 CM 238825, Jones, 24· BR 367-371 · 
'(°I943) •. , 

. . ' 6. For the reasons stated, the B0a :ro of Review holds t.~~!:_ecord .. 
of trial legally sufficient .to ftupport on:l.y__ so much of the/sentence · : . 
as provides for dishonorable discharge, ~or~eiture (?f all pay-a!Kla.ll~-. 
ances due or to.Become due, and confinemeni- at hard labo~ for teq years • 

. .-
Wilmot T. 13a.\ighn , Judge. Advocate 

•Robert J. O'Connor., 'Jud~e Advoca~e .· 

, Judge Advocate 

. -J 
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SPJGN-CM 312416 · · . 1st Ind. · 15 Jtme 1946. 

Hq, ASF, JAGO, Washington 25, ·o. C. . . · i . ·.. ·. ·... 


· TO: Commanding General, United States·Army Serviee Command 24, APO ·901, 
· : c/o Postmaster, San Francisco; California. 

•. 
/ 

; ·1. In the ca::;e-of Private Sam D.•La.wrence (3495>622), Headquarters 

and Service Cpmpany, 1331st ·Engineer ~ne·ral S.ervice Regiment, I concur 


. in the foregqing holding of the Board of Review, and for :the reasons ·, 
therein stated recommend that·. only so much of the' sentence. as involve's 
dishonorable discl}arge, total forfeitures and confinement at hard lab'or 
for ten years..be approved. Thereupon you will .have authority to order . 

.. the execution of•the. sentence. '.. 	 • 
~'- . '\' ' \...·, :· .. 

2. i>esignation ·or the United States· Penitentiary/ McNeil. Island, 
Was~gton, _as the place of conf?iement c~tinue,s to beproper not.with-> 
~tanding approval of a sentence :of. only· ten: years,· . The provi$ions or · 
Section II,· War Department Circui~ ·25,: 1945 ,. :requiring' designation ot . . i; · 
a federal co;rectional .institution or. reformatory as the 'place of con-... ,_·· ~ 
finement, .in such a case are not consi-dere~_.applicablei in view of a . ·. · 
previous t·r1a1. As a re.sult of the.. afotementioned t~ial, · which _was·. !Jy< · · · 

· a general court-martial convened· b~ yoU14 ·headquaT'ters oo 2, .February · ··. -: 
· 1946, 	the accused is now: under an approved senten~e· .to life. imprisonment. 

in the same penitentary for the offense of murder,,~ violation .of 

A.rticie of War·92 ~CM 312523). . . · · /··· ·· ·' ·: ·· :.. , · · ·, .. 


~ 	 ~• • J "'· • • ' • • • _. • ' , • : ••• • ••• \ •• : • •• -'' • • • .... • 

, ·. 3•. When ~opies of the published .order. 'in·. this case are ·rorwarded ·.. · 
to ,this oi'tice, they should .be accanpanied.by the foregoing holding and· ·: 
this' ii\dorsement ....For convenience of· reference and to facilitate at-·· . 
taching~ copies o! the published ord~r to the record in t,his case<, piease .. 
place the.file number of the record in b~~ckets a~·the end of .the publis~ea ' 
ord.~r, · as followss.. • 

kc¥ 312416).1.·' 
·'· 	 ·.,,:. 

..1110MA.S H. OlU':F;~i 
li.ajor General . 
~ Judge· Advccal;e Gt:.neral 
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WAR DEPARTMENT. 
Army Service Forces . 

In the Office 0£ The Judge Advocate General 
Washington 25, D. c. 

SPJGQ -·cM .3124.3.3 

u~ IT ED s TATE s· ) 
) 

v. ) 
) 

General. Prisoner RAYMOND R. ) 
BISCHOFF (.3246.324.3), 4th Train-) 
ing Company, Disc~plinary Train-) 
ing Center, Chanor Base Section,) 
United States Forces, Europesn ) . 
Theater. ) 

MAY 2 4 194' 

WESTERN BASE SECTION, UlUTED 
~TATES FORCES; EUROPEAN THEATER · 
Trial by G.C.M., convened at.· 
Paris, France, 15, 16 and 17 
Januer,y 1946. Dishonorable 

.. discharge and confinement for 
life. Penitentiary. 

REVIEW by the BOARD OF REVIEW· 

OLIVER, CARROLL and DAVIS, Judge Advocates 


. 1. The Board of Review has examined the record of ·trial. in the .case of the 
soldier above ne.med. . 

. -2. The accused was tried upon the following Charges and Specifications: 

· • CHARGE I:. Violation of the 92nd Article of War. 
Specificati~n: In that General. Prisoner Raymond R. Bischoff, 4th 

Trnining Company, Disciplinary Training:Center, Chanor Base Section, 
United States Forces, European Theater, did, at Paris, France, on 
or about 10 November 1945, with mal.iceaforethought, willfully, de-. 
liberately; feloniously, unlawfully _and with premeditation kill one 
Sergeant Bennie Back, a human being, by shooting him with a pistol. 

CHARGE II: Violation of the 93rd Article of war. 
. 

Specification l: In that General Prisoner Raymond R. Bischoff, 4th 
Training Compa.ey, Disciplinary Training Center, Chanor Base Section, 
United States Forces, European Theater, did, .at Paris, France, on 
or about 9 November 1945, by force and violence end by putting them 
in fear, feloniously t~e, steal and carry away from the presence 
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of Berthe Legrand, eight thousand (8,000) francs, French currency, 
the property of Monsieur Hermentier, and from the person of Emile 
Ringot six hundred (600) francs, French currency, the property of 
Emile Ringot, of a total value of about one hundred and seventy
two dollar,s ( $172. 00 r. . . 

Specification 2: In that General Priso~er Raymond R. Bischoff, 4th 
Training Company,. Disciplinary Training Center, Chanor Base Section, 
United States Forces, European Theater, did, at Paris, France~ on 
or about 10 November 1.945, with intent to do him bodily harm, com
mit an assault upon Technician Fifth Grade Mobley M. Nobles, by· 
shooting him.in-the hand with a dangerous_weapon, ~o wit, a pistol. 

Specification 3: · In that General Prisone~ Raymond R. Bischoff, 4th 
Training Company, Disciplinary Training Center, Chanor Base Section, 
United States Forces, European Theater, did, at Paris, France, on 
or about 10 .November 1945, with intent to do him bodily harm, .com
mit en assault upon I:rivate First Class Marvin I!:. Trapp, by shoot
ing him in the leg with a dangerous weapon,. to w1-t, a pistol'. 

He w.eaded not gUilty to all Charges and Specifications. He was found gµilty of 
Charge I and the Specification thereunder, and of. Charge II and Specifications 
2 and 3 thereunder. He was found guilty of Specification l of Charge II, except 
as .to the- amounts alleged, the court substituting "between seven thoui,and) (7000) 
and eight thousand (8000)", "between five hundred (500).and six hundred (600)", 
and "at least one hundred and fifty dollars ($150.00) 11 for the amounts appearing 
in the Speci.f.'J.cation. Evidence of two previous convictions was ~~roduced, one 
by general court-martial for larceey of chocolatebars, property'of the United 
States, the other·by general court-martial for absence without l~ave f'rom·19 
February 1945 to 7 March 1945 and for misappropriating a motor vehicle, property 
of the United States. He was sentenced to dishonorable discharge, total for
feitures and confinement,at hard labor for life. The- reviewing authority approved . 

. only so much of the findings -or-gullty of Specifications 2 end J of Charge II 
as finds accused gµilty of cormnitting assaults with intent to do_ bodily harm upon· 
the persons alleged by shooting at them with a dangerous weapon, to wit, a pistol, 
approved the sentence; ~esignated the United States Penitentiary, Lewisburg, 
Pennsylvania, as the place of confinement,·end pursuant to Article of War 5o½
withheld the,9rder directi~g execution of the· sentence. 

j.a. Charge II, Specification l {Robbery). Evidence adduced by' the· prose

cution proved.that accused entered 

0

a cafe in Paris operated by Madame Legrand 

about 1730 hours 9 November 1945. When accused was alone with Madame Legrand 

he pulled out'a pistoJ. and told her in French to give him money. He opened 

drawers and removed between 7000 and 8000 francs. M. Ringot then came into the 

cafe. Accused put his pistol into Ringot•s stomach, demanded money, opened 


.Ringot•s coat, extracted his wallet, and removed. between 500 and 600 francs. 

2, 
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Shortly thereafter accused left the cafe (R 30, 31, 36, 37). In a voluntar;r 
extra-judicial statement accused admitted displeying a pistol in the care and 
taking money from a women and a msn (R 77; Pros. Ex • .A). It was stipulated 
that the money taken from Madame Legrand was the property ot Monsieur Hermen
tier (R 55) • 

.£• Charge I and Specification (Murder); Charge II 1 Specifications 2 and 
J. {Assaults). At 2315 hours 9 November 1945 military policemen, Sergeant Back, 
Technician Fifth Grade Nobles and Private First Class Trapp, took custoey of ac
cused at a French police station in Paris and drove him to the office of the 
Criminal Investigation Division • .After accused had been questioned, the three 
military policemen started to drive him to an ordnance .organization to check 
lrl,s status. The four got into a jeep. Sergeant Back was in the driver•s seat, 
Trapp seated at his right, Nobles was in the back seat on the left, and accused 
was on his right. All three of the military policemen were armed with u. s. 
~ calibre .45 pistols which were carried in holsters on their right hips (R · 
42, 4.3, 56, 57). Nobles turned to his left to fix the radio. Accused was heard 
to tell Sergeant Back to stop the jeep and, when the witnesses looked at him, 
he had a .45 calibre pistol in his hand (R 43, 56, 62). The jeep was stopped 
and accused got out on the right side. Nobles thought he heard Sergeant Ba.ck 
undo his holster and work the slide. Three or four shots were heard and both 
Nobles and Trapp saw one flash from aceused•s pistol. Neither knew who fired 
the first shot. Trapp•s pistol was not removed .from the holster at s:rry time 
.from th~ beginning to the end or the incident (R 59). The accused had Nobles• 
pistol (R 45, 49). Nobles was -struck in the right finger or his right hand, 
and a bullet went through Trapp• s right leg (R 44, 45, 58, 59, 64) • Serge~t · 
Back also was. hit (R 45). An autopsy was performed upon the body of Sergeant 
Back on 10 November 1945. His death was due to a wo,md caused by' a fast movins 
projectile. The wound ran .from just above the collar bone on the right side to 
the base of the neck on the left side. There was no indication which 1'8.8 the 
point of entrance and which was the point of exit (R 68, 69, 70, 7l). In a 
voluntary extra-judicial statement the accused related the following (R 77, 
Pros. Ex. J.) : 

"When the MPs and I got into the jeep outside CID headquarters, 
I got into the back seat and sat on the right of one or the )(Ps • 
.Another MP drove and another sat in the front seat. The driver was 
a sergeant. As we. were driving in the vicinity of' the Opera, the 
MP in the back seat with me turned to his left and began adjusting 
the radio. This MP was carrying his pistol, a u. S. automatic, Cal • 
•45, in a holster on his right side. .AB the MP was adjusting the 
radio, I un!'astene~ the nap on the holster and removed the weapon. 
I threw the safety off but I do not remember whether or not I worked 
the slide. The sergeant who was driving looked around and said, 
•What•s going on here?• I said, •I don•t want no trouble, sarge. 
All I want to do is get out or here and go.• At the time I said 
this I had 1lI3' pistol pointed toward the .front of the jeep bu.t not 



. ' 
at either ot the W?s. By this time I was out or the Jeep and stand
ing beside it. I had jumped out of the jeep as I was talldng fo · 
the sergeant who had slowed the jeep down and stopped it when he 
saw that I had a .weapon. As I stood beside the jeep I said again, . 
1I don't want no trouble. I'm going to leave you n0\7. I don•t 
want no trouble.• During this time the sergeant was se:ying, 'Okey, 
okay, okey', kid, take it easy, sure you can go.• I started to . 
back away, saying •watch your guns now.• I had taken only about 
one step when a shot was fired and in a few seconds I felt some
thing warm in the area of IJ\1 abdomen and I knew that I had been 

.hit. I had taken a few steps back after the shot was fired and 
before I realized' that I was hit. As soon as I knew that I was 
wounded, I returned the fire. I did not know at that time how 
many shots I had fired. I ran off down the street for a distance 
equivalent to about

0 

six city blocks and came to a Metro station. 
I stopped there and put Jey" hand on a rail. .At that time, I did 
not feel particularly weak but Jey" right leg was stiff. Two French 
civilians, a man and a woman, saw that I was hurt and came to rq 
assistance. They aided me into the Metro station and onto the 
Metro and took me to a French hospital·. On the Metro, the pistol 
fell out of~ pocket. The Frenchman picked it up and I noticed 
that the slide was to tlie rear.n 

4•. Evidence introduced by the-defense mey.be summarized as followsa · It 
was stipulated tha'.; a medical officer would testify that "during a routine 
examination upon Benny B. Back, ASN 34582856, who was brought to the 2/4.lst 
General Hospital, being dead upon admission, at approximately 0015 hours, 10 
November 1945, an expended btJ.let was found lying next, to his skin, which was 
apparent~ a bullet which struck Sergeant BackV (R 79, Defense Ex. l.) This 
bullet was traced to the hands of a ballistics expert (R 80; Def. Ex; 2; R 84, 
85, 86, 89, 91, 92). Sergeant Bae; was issued pistol number 1582337, Nobles 
was issued pistol number 1579921, Trapp was issued pistol number 1582349 (R 81, 
82). At 0200 hours 10 November 1945 a .45 calibre pistol was found in the right 
front seat of Sergeant Back's jeep• .A shell was in the chamber, it was not on 
safety, ruid four or five rounds remained in the clip. It was the pistol issued 
to Sergeant Back (R 84; Def. Ex. J). A ballistics·expert testified that in his 
opinion the bullet referred to above was probably fired from pistol number · 
1582337 (Sergeant Back's) and was most probably not fired from pistol number 
·1579921 (Nobles• pistol which accused took)(~ 9], CJ), 94) J but that it is possible 
that the bullet was fired from.gun number 1579921; that the dissimilarities be
.tween the markings on the questioned bullet and the test bullet fired from 
pistol number 1579921 are not sufficient~ outstanding in their characteristics 
to constitute conclusive evidence that the questioned bullet could not have been 
fired from that gun; that 11 there were no dissimilarities of such importance to. 
be considered" betw~~ the questioned bullet and the test bullet fired from
p1sto.L number l582JJ'/i that 11it is entirely possible, since in this case, which 
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is unusual, there are no outstanding irregularities present there, which I 
could use to form a definite·opinion", that a bullet fired from a large num
ber of "regular forty-fives" might bear the same marks as those on the- ques
tioned bullet (R 92, 9.3, 94); that he cannot say beyond a reasonable doubt 
from which of the two pistols the questioned bullet was fired (R 95, 96); and 
that he was not told which pistol was in the possession of Sergeant Back until 
after the test report had been written (R 97). 

Accused was admitted to a hospital at OJJO hours 10 November 1945 and 

operated on for a gunshot wound (R 97; Def. Ex. 5). 


After his rights as a witness were dlll.y" explained (R 98, 99), accused 
elected to make an unsworn statement as to his civilian and military background 
and as to the events leading up to his apprehension. He admitted ~g money 
illegally from people in Madame Legrand•s care (R 107). He.was then sworn 
(R 109) and_related substantial.11' the same story with respect to the shooting 
incident as is contained in his extra-judicial statement (R 110, lll, ll2). 
He testified that when he left the je~p and was backing away he heard the re
port of a weapon, felt a sharp pain, put his hand to his stomach, felt a warm 
substance, ·and "flew all to pieces•. He could not see straight, but remembers 
firing and running (R 111,.112). He did not fire at any- particular person (R 
112) end would not have used his weapon if he had not been wotmded by the shot 
fired by Sergeant Back {R 11.3). He worked the safety of the pistol before land
ing on the pavement but cannot recollect if the weapon was ever on safety {R 115, 
116). 

The defense introduced a number or letters attesting the good character or 
the accused in civilian life (R ll6; Def. Exs. 6 through 12). 

5. In rebuttal the prosecution introduced expert testiln<>ey to the effect 
that chemical tests on the questioned bullet, made about 16 November 1945, shqwed 
no blood present (R 118, 119); this expert witness testified tbat whether an:r 
blood originally upon the questioned bullet would have been removed by subse
quent handling would depend on the amount and 1ocation of blood upon the bullet 
and the manner of' handling, upon how much blood was originally UP9U the bullet 
and where it nhad been in order to receive the blood"; that the normal procedure 
in that office with reference to physical evidence, such as a bullet, which is 
to be subjected to chemical test, is to handle it with tweezers, but the wit
ness didn•t know whether such procedure was actual.11' followed·in this case nor 
what happened while the bullet was in the·possession of others (R 119-123); 
that if a bullet passes through the chest or vital organs or the~,- such as 
the neck or jugular vein, there definite~ would be blood on it, which would 
not be wiped of£ as it ·came through "Unless it went through material like plas
ter"; and that if it c~ through quite a bit or flesh on the neck "there would 
be enough blood to make the·benzidine test• {R 12.3), which test is the most 
sensitive· that aey technicians know of tor testing blood {R 120), and which 
test was used on this bullet (R 118). When accused was admitted to the hospital. 
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early on 10 November 1945, a big pistol, forty-five milimeters, was found in 
his pocket. The clip was empty (R 127). 

6._!. Charge I and Specification (Murder). llurder 1s the unlawful. killing 
or a human being with malice aforethought, without legal justification and ex
cuse. The malice mey exist at the time the act is committed and may consist ot 
knowledge that the act which causes death will probe,bly cause death or grievous 
bodily harm (MCM, 1928, par. 148.!,, pp. 162-164). The lu presumes malice wh~re 
a deadly weapon is used in a manner likely to and does in fact cause death, and 
an intent to kill ma.y be inferred from an act of accused which manitests a reck
less disregard tor human lite (CM ETO 12850, Philpot). 

The evidence·in this case establishes that accused, while being transported 
by three military policemen, took the pistol or one, commanded that the vehicle 
be stopped, dismounted,' and then fired at the occupants when he was shot by the 
driver. In the exchange ot shots the driver was killed and the other two mili
tary policemen were wollllded. It seems probable that Sergeant Ba.ck, the driver, 
fired the first shot, wounding the a~cused. · · 

Despite the strenuous efforts of the defense to prove that the fatal.bullet 
came from the weapon of the deceased; the court found to the contr&17, such a 
finding being implicit in the finding of gulltr. Tb.ere being substantial. evi
dence to support this finding of the court, it will not be disturbed by the 
Board of Renew (CM ET0,8837, Wilson; CM ETO 11621, T,pljillo et al). 

The defense also insisted that ic.asmuoh as accused had been wounded by a 
bullet from deoeased1s weapon before he returned the fire, the homicide occurred 
in the heat of passion based on adequate provocation and was manslaughter, not 
murder. This contention overlooks the circumstances. Accused had committed a 
feloey, had been arrested by' the French policy and turned over to the custcxt" 
of the .AJnerican milita17 police. We need not decide with technical nicety ac
cused•s exact status at the time of the homicide. He was in the custody of the 
military police and it was their duty' to prevent his escape. A military guard 
is justified in shooting to prevent an escape it no other possible means are 
adequate (MCM, 1928, par. 148.!,, P• 162; United §tates v. ~ (c.c., E.D. Mich., 
1887), 31 Fed. 710. See l,Wharton•s Criminal Law {12th Ed., 1932), seo. 534) • 

..___.Accused had at·~ point f'orced the drinr, who had lawful custody of' him, to 
stop the vehicle; had gotten out or the vehicle e.nd, with the pistol still 
drawn upon his custodians, was beginning the consummation of his escape by 
backing away. The only means of preventing his escape available to Sergeant 
Ba.ck was to shoot him. This he was entitled to do. An analogous situation 
was presented in Turner v. United States (c.o.A. 4th, 1921), 272 Fed. 112. 
There was evidence in that case that the defendant attempted to l'Ob deceased 
at the point of a pistol. Deceased shot and ,rounded the defendant who shot 
back and killed the deceased.< A conviction of murder in the first degree was 
e.ftirmed. The court said (p. 113)1 , 
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•If the defendant brought on this shooting by attempting to 
rob the deceased &t the point of' a pistol; he cannot avail himselt 

'of th~ plea of self'-derense.• 

Similar reasoning lead8 us to the opinion that in this case, having brought 
about a situation in which it was the right and the duty or his antagonist to 
shoot at.him, the accused cannot be heard to say that he fired in self-defense 
not to claim that his act was committed in the heat of a midden passion caused 
by adequate provocation. ' 

The court•s finding that the shooting was attended by malice aforethought 
is·olearly warranted • 

.l?•. Charge II, Specification l (Robbeey). The testimoxv of the witnesses 
£or the prosecution, the confession otthe accused and the admission in his un
sworn testimo~ amply sustain the findings of' guilty. 

c. Charge II, Specifications 2 and 3 (Assaults). The evidence establishes 
that accused fired a pistol in the direction of' the vehicle in which the victims 
were sitting. Both were wounded, although it is not olearl7 shown that the 
wounds were caused by' bullets f'rom the weapon in the hands or the accused. How
ever, it is clear that accused shot into the vehicle, and that is an assault on 
e•ch individual therein (1 Wharton's Criminal Law (12th FA., 1932), seo. 804)• 
Intent to do bodi4 harm ~- be inferred f'rom the use or a deadl.Jr weapon. The. 
findings, as approved by' the reviewing authorit.1, are sustained by substantial 
evidence. 

7. Evidence of two previous convictions was improperly received and con- · 
Bidered by the court (11CM, 1928, par. 79£., p. 66). Inasmuch as the sentence 
imposed was mandatory, no substantial rights of the accuaed were prejudiced 
thereby. 

8. The· charge sheet shows accused is approximate~ 25 years or age, and 
was inducted at Fort DiJc1 New Jersey, in August 1942. He had no prior service. 

9. The court ·was legal.l.y- constituted and had jurisdiction of the person 
and the subject matter~ No errors injurious~ affecting the substantial rights 
ot the accused were committed during the trial. In the opinion ot the Board ot 
Review the record of' trial is legal4 sufficient to support the findings of 
guilty as approved by'the reviewing authorit.1 and the sentence. Confinemen~ 
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in a penitentiary is au~zed by .Article or War 42 £or.the offense of murder,· 
recognized aa an offense ·or a'civil nature and so punishable b;r penitentiar;y 
confinement tor more than one year b.Y°• Title 18, paragraph 163, of.the United 
States Crim:inal Code. · · · ·· · · · · · 

~ 

,· Jud_ge .Advooa~e 

--~-----~----~.._.....,_, Judge Advocate 

..;.....:..;...U~:!::0::::=.-Jt!.,.;::.UilC:.:::::~::,_~__.. Judge Advocate 

__.,,...__,.,....______-'1f'---· 

·:!l'~ 
~.'.11.;· 
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WAR DEPARTMENT 

A.rm:, Service Forces 


In the Of'f'ice 0£ The Judge Advocate General 

Washington 25, D. c. 

SPJGQ - CK 312458 
MAY 29 1945 

UN IT ED ST! T"E S 	 ) 5mOHD AIR FORCE 
) 

v. 	 ) Trial b,r G.c.M., convened at 
) Clovis Arlrt¥ Air Field, Clovis,

First Lieutenant VER.MON o. ) New Mexico, 20 Februar7 1946. 
PICKLE (0-805107), Air Corps,) Dishonorable discharge and 
Squadron E, 237th Army Air ) confinement !cir two (2) 7eara. 
Forces Base Unit (CCTS (VHJ).) 

_,. 

OPINION of' the :OOARD OF REVIEW 

OLIVER, C.AP.ROIJ. and DAVIS, Judge Advocates 


1. The record ot trial in the cue ot the officer named above bas been 
examined cy the Board ot :fteview and the Board 1umi.ts this, its opinion, to The· 
Judge Advocate General. . . 

2. The accused was tried upon the following Charge and Specit'ioationa 

CHARGEa Violation of the 61st .Article or war. 

Specitica.tions In that First Lieutenant Vernon o. Pickle, .Air Conie, 
Squadron E, 237th Arrq .Air Forces Base Unit, (tormer~ Coab&t Crew 
Detacbaent), did, without proper leave, absent himselt ..froa h11 
organiu.tion and station at ltirtland·P'ield, .llbuquerque, New llexico, 
from about 7 August 1945 to about 22 November 1945. 

He pleaded not guilty- to and was {ound guilty- ot the Charge and Specit'ication. 
No evidence of previous convictions n.s introduced. He YU sentenced •to be 
dishonorab:cy" discharged the service•, to torf'eit all pey and ellonnces due or 
to become due, and to be confined at hard labor, at such place aa the reviewing 
authorit1 mq direct, tor two 1ears. The reviewing authority approved only" so 
much or the findings o!'guilt," or the Specit'ication. or the Charge and ot the 
Charge as involves & finding ot guilt,' of absence without leave from about 
17 August 1945 to 22 November 1945, 1n violation ot .Article ot War 61, approved 
the sentence, and forwarded the record ot trial tor action pursuant to .Article 
~t War 48. 



3. For the prosecution. A duplicate original of the morning report of 
"KF 9-14 237th A.Ai' BU ACP-VH In Tng AC Kirtland Fld, Albuquerque, New Maxico, 11 

dated 7 August 1945, was offered in evidence, an entry therein relating to ac
cused stating "Dy' to AWOL 0300". The report was signed by Captain Louis R. 
Martin, AC, 11Comdt o~ Crewa11 • The admission of this copy was objected to by 
the defense upon the grounds that it affirmatively appeared from the testimoJl1' 
of the personnel officer that he did not compare the copy with the original, 
that he had no 1,>ersonal knowledge of the facts recited in the entry; that 
the evidence was incompetent, irrelevant and immaterial; and that proper foun
dation for introduction of the copy had not been laid (R 8, ll). It.does not 
affirmatively appear that this copy of the morning report was ever admitted in 
evidence by the court; the last expression by the court upon the subject was 
11It appears to me that the defense has good cause for objection" (R 9); and 
the last action by the court was when, after further argument upon the objec
tion, the President said "Let me see it11 (R ll). However, a strong and suffi
cient inference that it was admitted arises from the fact that the court later 
granted prosecution's request 11 to withdraw Prosecution's Exhibit No. 1, and 
substitute a certified copy for the record11 (Rl9, Pros. Ex. l). 

It was stipulated that the extract copy or the Ninth Service Command Mili
tB.17 Police Station Detachment, Los Angeles, California, is a true authenticated 
copy of the morning report or that detachment. This extract copy was accepted 
in evldence as Proseeution•s Exhibit No. 2, and showed the following entry, 
dated 22 November 1945, relating to accused 112130.- v. o. Pickle to conf11 {R 13, 
14). 

It was f'urther stipulated that the investigating officer would, ir present, 
testify that, after warning accused of his rights under the 24th Article of War,· 
he secured from accused a sworn written statement which was freely and volun
tarily given (R 14). This statement was substantially as foll?'1s: 

At approximately 0400 on 8 August 1945 accused left Kirtland Field, Albu
querque, New Mexico, driving an automobile owned by a Mrs. Woody of Roswell, 
New Mexico, at whose store he arrived at about 1200, a.f'ter having had consider
able trouble with the car which had a wcracked block" (R 15). Unable to repair 
the car, he started from Roswell on his way back to Albuquerque at approxima.telY 
1500, intending to hitchhike or take a bus. At the edge of Roswell he was 
picked up by a man driving a sedan. They rode about a half hour. The next 
thing accused knew, he "had a hazy recollection of walking through the desert" 
in dayli_;ht•.He walked all day the next dey in the desert, sleeping that night 
in the desert. He continued walking, finally reaching Roswell at about 2400 the 
following night. At Roswell he secured a taxicab, told t.lie driver to take him 
to Roswell Army Air Field, and lea.med from the driver that the date was approxi
:mately the 15th or 16th of August, and that the first declaration of V-J Day had 
been made •. Accused was extremely ragged, ha.d cuts on his hands and shoulders, 
and was suffering from headaches, which he attributed to lack of food and water 
and to walking in the desert. None of his personal belongings were missing ex
cept about $40 from his wallet. 

2 
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The next morning he borrowed a clean uniform from an officer and, at about 
1300, returned to Roswell, where he saw Mrs. Woody but did not tell her about 
his experience after leaving Roswell on or about 8 August, or about his lapse 
of memory during the period (R 16). He stayed in Roswe).l for three or four days, 
spending his time going to shows, reading, and visiting with Mrs. Woody. At 
about 1700 on either the 18th or 2oth of August he left Roswell and went to 
Artesia, New Mexico. The next morning he went to Carlsbad, New Mexico, where 
he stey"ed a few hours, after which he left for a town-in Texas, where hear
rived the following morning and registered at a hotel under an assumed name. 
After a short-time he went to Amarillo-, Texas, where he st~ed for four or five 
days, again registering under an assumed name. Upon leaving Amarillo he started 
hitchhiking, going into Colorado, steying in various towns and f~ arriving 
in Denver, where he steyed in a small hotel under an assumed name. 

_From Denver he started hitchhiking and freight-train riding, and about two 
weeks later arrived, wi.tli about _$20 in.his pocket, in Los Angeles, California, 
on a freight train. He then went to South Gate, a suburb of Los Angeles and_ 
there found a dry- river located at the edge of town and a C!,ane-break '];fiJ about 
300 to 400 yards from a railwq bridge. 

Accused dug out a place in the sand approximately five feet wide, six to 
seven feet long, and a foot and a half deep, and lived in this C!,ane-break [siiJ 
until 22 NQvember 1945, when he was picked up by the civilian authorities 1n 
South Gate (R 17). 

During the period he stqed there, he did not make e:ny contacts, work, or· 
- associate with people. His only purchases at the stores were coffee and bread. 
The rest of the time he was securing various types of vegetables from abandoned 
gardens. Most ot the time ha spent reading discarded newspapers and magazines. 
When he was picked up bl the civilian authorities, he was dressed in blue levis, 
sport shirt, and brown coat. He did not run or attempt to escape from civilian 
authorities after being apprehended, but did •t17 to convince them that he was 
a discharged veteran from.the~ Air Forces.• .After being taken tq the police 
station in South Gate, he admitted that he had been absent without leave trom 
"KAAF", Albuquerque, New Jexico, since on or about 7 August 1945. While he was 
traveling across the oountr,y to Los .Angeles, he was wearing a summer Ulliform 
and continued to-wear insignia at all times. The civilian clothes he wore-were 
found in salvage dumpa. · · 

Accused had no particular excuse tor going absent without leave other than 

the fact that he did not think that the ArrrrJ would believe his story regarding 

his experience 1n the desert, •and tor this reason, it was a dlcy' to dq thought 

of not returning to milit&17 control"• He did not intend to desert but did in

tend to turn himsel!' in to proper military control as soon as he had sufficient 

moral courage to do so • 


.After returning to Roswell on or about the 15th or 16th ot August, he was 

well-oriented as to time and location, !eels that he had f'ull ·control' ot his · 




mental and pl'zy'sical faculties, was well aware or the fact that he was absent 
without leave, and continued to be aware of that fact during the entire period 
of his absence (R 18). . . 

4. For the defense. After an explanation of his rights, accused elected 
to be sworn as a witness and testified substantially to the matters set forth 
in his written statement.above referred to, and further testified as follows: . . 

He is 26 years old end is married, with three children., ages one, two., and 
three. When he was six months old, his mother abandoned him, left his father, 
and he was adopted by his grandparents on his father's side. When he was :five 
and a half years old, his mother kidnapped hi111 from his grandparents. .At the 
age of seven and a half years, he was kidnapped by his grandpa.rents, rlth whom 
he lived during the remainder of his childhood (R 21). Because or these con
flicts, he was apprehensive concerning his own marriage. 

On 7 August 1945, on his way back to Albuquerque he hitched a ride and rode 
about a half hour~ His next memory was of walking in the desert. He walked for 
a night and a day. About midnight the next night, he arrived ·at Roswell, his 
clothes badly torn up. He had several d.qs' growth or beard and was in "pretty 
bad shape generally". At the air base he went to the visiting officers• quar~ 
ters, signed in., cleaned up, and stayed there that night. The next day he went 
into town and stayed in town ttpossibly four or five a.eysn. He left Roswell, 
went to .Amarillo, then to Denver; where he stayed several days, and finally to 
Los Angeles, where he stayed about a month and a halt, until he was picked up. 
While there, he lived the life of a tr8lllp. 

11Severa1 times I was on the point of turning myself in, bu.t I 
had my personal problem--the fact that I didn't know where I had been 

·or what I had done for those ten days; the fact that the war was over, 
that I probably would not be shipped overseas or anything of that 
kind-I just couldn1t seem to find the courage, the initiative to 
turn myself in.• 

He had no intention or desert1ng, but •thought- from 'one day' to the next 
that the next day' would be the last day end that I would turn myself in• (R 22). 

While he was at the visiting officers• quarters at Roswell, he was., he be
lieved., all right, except that he was confused over what had happened. He did 
not return to Albuquerque at that time; he learned that the war was over; he 
was vecy contused 'b1 what had happened and by his own problem, and wanted to be 
completely alone to be able to think (R 2J}. 

At the visiting officers• quarters he registered under an assumed name. 
Hs made no report to the police in regard to money (R 25) • · 

Something that might ,have had some bearing on his actions was the following: 
Two weeks before he had had an experience with his military superiors, who had 
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aisbelleved the !act, when he wa.s two hours late for a morning formation, that 
he had been hit and robbed in town, despite the fact that they took him to a 
hospital and treated him for a bump on his head and gave him •a blood alcohol 
which was negative•. Therefore, it did not seem reasonable to him that they 
would believe his story about the ten dqs'absence (R 26). 

The clinical record or a general hospital, pertaining to accused, was 
introduced in evidence as Defense Exhibit •A• (R 20). This record set forth 
a detailed account or the physical and psychiatric examinations made ot ac
cused. The diagnosis was stated to bes 

•Dissociative reaction, severe, manifested by a fugue like 

state from 7 to 17 August ·1945; with unconventional behavior 

characterized by depression and migratory life o! a tramp .from 

17 August to 22 November 1945, improved, minimal stress or meri

tal conflict and rear or going overseaa,-moderate predisposition 

with marked impairment.• 


It was stipulated that Major George A. Goder, Medical Corps, a neuro
psy-chiatrist, would, it present, testify that on 10 December 1945, he made a 
psychiatric examination or accused end that he made a written report refiect
ing his findings. This· report was introduced in evidence as Defense Exhibit 
•B• (R 29). The two ~?ncluding paragraphs or this report were as followsa 

"SUMMAR!: This man is the product or an unusually unstable 
end insecure childhood and adolescence. It is.felt that he is 
sane and ment~ competent; that he knows right from wrong end 
can choose right f'rom wrong. There is no reason £or the under
signed to doubt the authenticity of the amnesia as claimed by 
the patient since his is the type or unstabl~ personality in 
whom amnesias occur when the environment becomes intolerable,· 
and it is relt that he cannot be held responsible £or his actions 
during the period of amnesia. However, there is no psychiatric 
reason tor belle! of responsibility £or his actions following 
his return to Roswell about the 15th or 16th 0£' August. Certai.nl.7 
this man•s unfortunate background ot insecurity end instability' 
would be a mitigating circumstance in considering discip~. 
action tor his misbehavior. 

•DIAQNQSISs Hysterical reaction, severe, with amnesia, com-. 

· plete., t'rom August 5, 1945 to September 16, 1945.• 


I. 

;. The evidence is ample and uncontroverted that accused was absent with
out leave from his orgariization and station trom about 17 August 1945 to 22 No
vember 1945, the period approved by the reviewing authority. The morning report 
(Pros. Ex. l) and the accused•• own testimoey- established the original absence 
without leave on 7 August 1945. This condition of absence without leave waa · 
presumed to have continued, in the absence o! evidence to the contrary, until 



the aceused•s return to military control (MCM, 192~, par. 130.!, p. 1.43), and 
his return to military" control was shown by the evidence to have occurred on 
22 November 1945. · · 

'l'he objections ot the detense to the morning report were without Jierit. 
Under the Arra:, Regulations then and now in effect, morning reports are pre
pared in triplicate and the third cow is forwarded to the unit personnel section 
to become a permanent of'!icial record of' that section~ This cow, as well as 
the cow retained by' the reporting unit and the cow forwarded to The Adjutant 
General, is an "original. record• within the meaning of' Manual tor Courts-Martial, 
1928, paragraph ll6.!, page ll9. (SPJGJ 19.44/.3281, 4 April 19J.4J III Bull. JAG 
96.) It was not required, therefore, in the present case, that the personnel 
officer should have compared the cow sent to his section with either of' the 

. other copies, nor that he, as the of'f'icial custodian ot the third cow, have 
pers~onal knowledge ot the t~cts stated therein. 

Article or War 61 was designed to cover cases 1n which a person subject to 

military law is through his own fault 

0 
not at the place where he is required to 


be at a time when he should be there (:MCM, 1928,· par. 1.32, pp. 145-1.4.6). The · 

defense attempted to show that accuaed•s absence-during approximate~ the first 

ten dqs of' the period alleged was without his fault, because he was suttering 

from amne.sia. The court apparentq rejected this contention, tor it found the 

accused guilt}r of' absence without leave frOlll 7 August 1945 to 22 November 1945. 

The reviewing authoriv, however, approved onlT ao much or the findings as in

volved a finding or guilty of absence without leave from 17 August 1945 to 22 

Bqvember 1945, thus giving the accused the benefit of 8:tI¥ doubt as to whether 

during the_ first ten days his absence was without his ,fault. This finding as 

approved was amply s~pported b7 the evidence, the accused himself' stating that 

when he returned to Roswell about 17 August, after walking in the desert, he 

was all right, except that he was contused over what bad happened, and that 

the period of approximate~ ten dqs was the only time he had suffered 8:tI¥ 

lapse of memory. 


6. The court sentenced ac'cused to be •dishonorably' discharged• the serv

ice. Since accused was a commissioned officer, this portion ot the sentence 

was inappropriate. The sentence should have been phrased •to be dismissed the 

service•. •Dishonorable discharge• and "dismissal• are, however, legal equiva

lents, and the irregularity- in form cen be cured by' action of the confirming 

authority' (CM 249921, Maurer, 32 BR·Z!9; CII 265.445, Al~der, 43 BR 31; CU_ 

27lll9, Simpson, 46 BR 53). . , 


7. War Department records show that accused is 25½ years and is married 
(he testif'ied at the trial that he has three children). He graduated from high 
school. From Mq 1941 to J~ 1942 he was employed as an assistant foreman and 
as a foremen of stock rooms in a chain and electric-hoist producing concern. · 
He was inducted into the um:, ot tha United States on 10 August 1942. Upon com
pletion of the prescribed course of training at J.rrq Air Forc~s.Advanced ~g 
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School, Napier Field, Dothan, Alabama, he was conimissioned a second li~utensnt 
on 28 May 1943, and immediately entered upon active duty as such. On 4 J~ 
1945 he was promoted to .the rank of first lleuten~t. · 

-
8. The court was legally constituted and had jurisdiction over the ac

cused and ot the offense. No errors injuriously affecting the subatantial 
rights or the accused were committed during the trial. The Board of Review. 
is 0£.the opinion that the record or trial is legally sufficient to support 
the finding of guilty, as approved by the reviewing authority, and the sen
tence, and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of Article of War 61. 

~~~ , Judge Advocate 

]b"°~~K, ~-1, , Judge Advocate 

_YJz---~-~-- }f-_,_~· , Judge Advocate 

• 

7 




(J.88) 


JAGQ - CM .312458 1st Ind 

Hq WD, JAOO, Was~gton 25, D. c. , 'Jm: 1 .t 1948 

TO: '!'he Secretary or War 

1. Pursuant to Executive order No. 9556, dated 26 May 1945, there are 
transmitted herewith :tor your action the record ot trial and t~e opinion or 
the Board of Review in the case ot .First Lieutenant Vernon o. Pickle (o-805107),·
Air Corps. 	 · · · · · 

2. Upon trial b;y general court-martial this of'i'icer was fowid guilty oi' 
absence without leave from about 7 August 1945 to about 22 November 1945. He 
was sentenced •to be dishonorab~ discharged•,,total :forfeitures and coJlf'inem~nt 
at hard labor for two (2) years. The reviewing authority approved on.cy so much 
of the :findings of guilty of the Specification as involves a finding of guilty 
of absence without leave from about 17 Allgllst 1945 to 22 November 1945, approved 

.the 	sentence and forwarded the record o:t trial for action under Article of War 
48• 

.3.· A summary o:t the evidence mq be :found in the accompanying opinion of 
the Board of' Review. The Board is o:t the opinion that the record of trial is 
legally sufficient to support the findings or guilty and the sentence asap
proved b;y the reviewing authorit;y and to warrant conrirma.tion there.of'. I con
cur in that opinion. · 

The evidence shows that accused went absent without leave from his station 
at Kirtland Field, Albuquerque, New Mexico, on 7 August 1945. He testified that 
on 8 August 1945 he arrived at Roswell, New Mexico, driving an automobile belong
ing to a Mrs. Wooey- o:t Roswell. The car was damaged end he started back to Albu

. querque, intending to hitcbhike or take a bus. He was picked up by a man driving 
a sedan and they rode for half an hour. The next thing accused knew he was walk
ing tbrc;>ugh the desert. He made his wq back to Roswell and learned that the· 
date n.s the 15th or 16th of Augtist. He spent three or four days in Roswell then . 
started traveling through Texas., New Mexico &nd Colorado, final.zy- arriving at a 
suburb of Los Angeles. There he lived in a cane-break as a tramp, until he was 
picked up by the civilian authorities on 22 November 1945. 

It appears from psychiatric examinations that accused is the product o:t an 
unusually unstable and insecure childhood and adolesence; but that he is sane, 
knows right from wrong and can choose right from wrong. The reviewing authority 

.credited his story o:t amnesia and excluded the period or claimed amnesia from 
the approved finding. Accused admitted that after his return to Roswell he was 
aware or the :tact that he was absent without leave and continued to be aware .or 
that fact during the entire period of his absence. 

I recommend that the sentence be confirmed and carried into execution. 

http:there.of


----- ------

(l.89) 

· 4. Illclosed ie a torm ot e.ction designed to· carrr this recommendation into 
efi'ect should 1t meet :w1th 7our approval• 

.· 

THOMAS H. GREEN 

Maj or General, 

The Judge Advocate Gen.era!.. 


2 Incls . 

·1 ~ Record ot Trlil 

·2 - Form or action 


(·a.c.u.o. 204~ 2a June 1946). 
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WAR DEPARTMENT 
.Arm:, Service Forces (J.9l)i 

In the Office of The Judge Advocate General 
Washington, D. c • 

..•SPJGK - CM 312510 

l.8 APR 1946 . 
UNITED STATES SECOND SERVICE COJ.W.ND 


ARMY SERVICE FORCES 

v. 

Trial by G.C.M., convened at Fort 
· Private lmWARD R. SCOTTI Jay, Governors Island, New York, 

(32925070), attaohed un 15 Mlroh_l946. Dishonorable· dis-. 
assigned to MP & PG Detach charge and confinement for tive .. 
ment, 1201st SCU~ Fort Jay, (5) years. Disciplinary Barracks. 
New York. 

HOIDING by the BOARD OF REVIEW 
MOYSE, KUDER and WINGO, Judge Advocates. 

.. . . 
· 1. , The record ot trial in the oase of the soldier named above has 


be·en examined by t~e Board of Review. 


2. The ac~uaed was tried upon the .t'ollowi~ Charge and Speoifie&tiona 

CHARGE1 Violation of the 58th Artich of.War. 

Specifica.tiona In that Pri~te F.dward R. Scotti, ~ttached:unusigned 
to MP&FG Detachment, 1201st SCU, ·Fort Jay, N.Y.~ then a member ot 
Co "B", 16th Bn, 5th Trng Rgmt., Ca.mp Gordon, Ga~, presently in

·-active.ted., did, at Ca.mp Gordon, ·Ga., on or about 7 January · 
1945, desert the Servioe of the United States, and did remain. 
absent in desert~on until he was apprehended at Paterson, New 
Jersey,· on or a.bout 9 February 1946. 

He pleaded not.guilty to end ~s found guilty of the Charge and Speoifioation. 
Evidence was introduced of one previous conviction by a. general court-martial 

· on 20 July 1944 for larceny of property of the United States, in violation . 
'of Article of -«ar 94. He was sentenced in that case to be dishonorably dis

oharged, to forfeit all 'P8.Y and a.llow:ances due or to become due, ilnd to be 

oontined at. hard la.bor for six months, but the execution of the dishonora.ble 

discharge was suspended. On 14 November 1944 the unexecuted portion of the 

oon.t'inement was suspended and aocused was relea.sei from oonfi,neme.nt on .14 

November 1944. In the present ca.se·he was sentenced to be dishonorably_dis

oharged the· service, to forfeit all .pay and e.llowa.nces due or to beoome t.Jue·, 

and to be, oonfined ·at ha.rd labor tor six yea.rs. The reviewing ,e.uthority· 

approved the aentenoe but remitted one year of the confinement. adjudged · 

and forwarded the record of-trial for action pursuant to Article of W~ 5o½. 


3. The. findings and the sentence are invalid in view of the fa.ct that 

http:oonfi,neme.nt
http:COJ.W.ND


Captain Charles L. Palmer was pres~nt and sat as a member of the court 

without having previously been detailed thereon. - The court which tried 

accused was appointed by the Commanding General, Secom Service Command, 


-by paragraph 21;-'.Speoial Orders 43, dated 20 February 1946. ·. By pal"agraph
' I .

21, Special O;i:ders 58, Headquarters Second Service Command, 11 Ma.rch 
1946, CaPtain Charles L. Palmer was detailed as a member of the general • 
court-martial appointed by paragraph 30, Special Orders 8 of th.at.head
quarters, dated 10 January 1946, vice Lieutenant C~lonel,Ra.lph i... Visoo. 
The trial of accused took plaoe on 15 ,March 1946. The record of trial. 
shows that Ca~tain·cI7,arles 1.· Palmer_"'was pres~nt·and participated.in th~ 
trial. Paragraph 14 of Special Orders 80, Secom Service Command, .dated 
5 April 1946, provides as follows a ·

1114. Paragraph 21, Special Orders No. 58, this .Hea.dquartet's, 
,11 Maroh 1946 as readsa · 

·'CA.PT CHARLES L PALMER 0202124 ORD DEPl' is detailed as 
member of General Court J.hrtial-aptd to meet at Ft Jay NY 
by Par 30 SO 8 this Hq 10 ,Jan 46 vi oe LT COL RALPH A VISCO 
0258361 ORD DEPT reld.•~·is oorreoted to reada · 

. 'CAPT CHARLES L PALMER 020212~ ORD DEPT. is detailed as 
member of General Court· Martial aptd to meet at- Ft Ja.y NY. 
by Par 21 SO 43 this Hq 20 _Feb 46 vice LT COL RALPH A VISCO \ 
0258361 ORD DEPT reld. • - (250.42 SPGEM)" . . \

,' 
It thus ~ppears that Captain Palmer without any authority wh.a.t~oever served) 
as a. member of the court which tried. accused. ·It has been repeatedly.held 

· that --where a.n individual without authority sits as a mem:t>er of a general 
court-martial end takes part in all proceedings, including findings and 
sentence, such proceedings are thereby invalidated (CM 265840, BrownJ · 
CM 23~497, Goggan, 49 BR 290; CM 238607, Mashburn, 24 BR 308; Cml.57, 
Beadle, 11 BR 383). An order published subsequent to suoh a. trial detail-· 
ing the unauthorized individual as a. member of the court-. does not operate 

. ./ nunc pro tunc to validate his presence at the trial (Washburn,. Beadle, 
supra, CM 302975, Machlin). · 

4. The Board of Review therefore holds that the record of trial- ia 
not legally sufficient to support the findings and sent~noe. 

~J?!fyr<, ·JUdge Advooate 

--..tYt1.1~-!/,'-'.:z%,--·+·/....::.__._/(u,-.:::-,1.ui&!___., Judge Advocate 
~ 7 , . 

~aol.:a:-._...c... ~-lva:;...i,.__tL...,,./.._....u.,.::11,Cl!Uq~.,.....,,___, ,Judge Advooate 

http:participated.in
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SPJGK - CM 312510 	 . 1st Ind 

Hq A$.F• JAGO. Washington 25. D. c. 

TOa · 	Commanding General. Seoond Servioe Command, Army Service Foroes, 

Governors Island, New.York 4. New York 


1. In the oase of Private. Edward.R. Scotti (32925070), attached un
a.ssigned to MP & PG Detachment, 1201st scu. Fort Jay, New York;· a.ttention· 
is invited to the foregoing holding by the Boa.rd of Review that the record 

, 	 of trial is legally insuffioient_ to support the findings _·or guilty and 
the sentence. which holding is hereby approved. For the reasons stated in 
the holding by the Board of Review I reoommend that the. fi,.ndings ot guilty

. and 	the sentenoe be· vacated. 

· 2. Under the provisions ot Artiole ot War 6~:·.-th;i·r~~~-rd ot trial 
is .transmitted for va.oa.tion of the s. entenoe in a.ooordano&{wt,th 1:.he fore
going holding_ and for a reh~g or suoh other ~ot~,:~u may deem. 
proper. · . . It .:•.; .· 

. • . ... ·'{............. t.c.~"""':' ' .. 
3. When copies of the publislied:order -y.n this case are .forwarded 

to this office they should be aooompanied by the'4'oregoing holding and 
this indorsement. For oonvenience o.r·re:f"erence-iu1'6,to taoilitate at 
taching copies of the published order ;to the record i1fi,.,this case, ·please 
plaoe the .file number of the record in braokets it the end o.f'·the pub
lished order, as follawsa 

(CM 312510 ) •. 
\'. 

THOMAS H. GREEN . 
1'· Incl Ml.jor General 

Record of trial The Judge Advocate· General. 
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WA..'!"/. IEPARTI.ffi:NT 
In the Office of The Judge Advocate General 


Washington, D. c. 


J.A.GH - CM .'.3:12517 	 oc119469 

UNITED STATES 	 ) SECOND AIR FORCE 

) 


v. 	 ) Trial by G.C.M., convened at 
) Clovis, New Mexico, ,30 and 31 

Private First Class TE.ADIEUS W~ ,) January and l, 2, 4 and 5 
KOOYDAR (2ll00905), Combat Crew ) February 1946, Eacht Dishon~ 
Section, 234th A;nrry' ,Air Forces ) orable discharge l,Ild confinement 
Base tmit and Corporal VERNON ) for five (5) years. Disciplin
BAIIEY (l.3142876), Squadron A, ) ary Barracks 
234th Army Air Forces. Base Unit ) 

HOLDING by the BOARD OF IEVJEW 
HOTTENS'IEIN, SOLF and SCHWAGER, Judge A~vocates 

l.~ '!he Board of Review has examined the record or trial in the case 
o! the soldiers named above. 

2. In-a COIIDllon trial the accused wre tried upon the following Charges 
and Specifications, 

KOSYDAR 

CHARGE: Violation 01' the 94th Article o! war. 

Specification lt In that Private First Class Thaddeus W. Kosydar, 
Combat Crew Section, 234th ~ Air Forces Base Unit, did, at 

_ Clovis J;rm:y Air Field, Clovis, New Mexico, on or about 4 Dec.
ember 1945, feloniously take, steal and carry away one •.30 · 
caliber u. S. Model l903A.3 Springfield rifle, value about 
$51.00; one ·.22 caliber Remington Match Master rifle, value 
about $22.00; and one .45 caliber automatic pistol, value 
about $35.00, of a total value of about $108.oo, property 
of ~he United States, furnished and intended for the military 
service thereof. 

Specification 21 In that Private First Class Thaddeus W. Kosydar, ., 
Combat Crew Section, 234th A.rrrr:r Air Forces Base Unit, did, at 
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Clovis A.rmy' ·Air Field., Clovis, New Mexico, on or about· 5 
October 1945., in conjun.ction with Corporal Vernon Bailey., 
feloniously take, steal and carry away three body assem
blies, camera., aircraft., type K-17., value about $1500.00; 
two body assemblies, camera, aircraft, type K-22., value-
about $1500.00; one aircraft camera., type K-18A, value about 
$1800.00; three cone assemblies, six inch Metrogon lens, 
value about $3,127.17; two cone assemblies., forty inch lens, 
value about $521.30; three filter assemblies., lens., plastic., 
A25 red vignetting correction £or six inch cone., value about 
$90.00; one filter unit, lens., type A.6., value about $109.50; 
one finder assemb].y, vertical view., type A-2., value about 
$66.00; three intervalometer cameras, type B-.3A, value about 
wo.oo; and one gun sight aiming point camera, type N-6, 
value about $215.00., all o1' a total value of' about $9,348.97., 
property of' the United States., furnished and intended 1'or the 
military service tooreof. · 

BA.IIEY 

C!fA.RGil: a Violation of' the 94th Article o1' war. 
Specif'icationi In that Corporal ~rnon Bailey., Squadron "A."; 

234th Army Air Forces Base Unit., did, at Clovis Anny Air 
Field, Clovis., New Maxi.co., on or about 5 October 1945, in 
conjunction with Private First Class Thaddeus w. Kosydar., 
feloniously take., steal and carry away three body assem- . 
blies., camera., aircraft., type K-17., value about $1500.00; 
two body assemblies, camera, aircraft, type K-22, value 
about $1500.oo; one aircraft camera., type K-18A., value 
about ~µ800.oo; three cone assemblies, six inch lletrogon 
lens., value about $3,127.17; two cone assemblies, forty 
inch lens., value about $521.30; three filter assemblies; 
lens, plastic., A25 red vignetting correction £or six inch 
cone, value about $90.00; one filter unit., lens., type A6, 
value _about ~?109.50; one finder assembly., vertical view., 
type A-2., value about $66.oo; three intervalaneter cameras., 
type B-3A., value aouut $420.00; and one gun sight aiming 
point camera., type N-6., value about $215.00., all ot a total 
value of about $9.,348.97., property of the United States, 

. furnished and intended for the military service thereof. 

Each accused pleaded not guilty to the Charge and the Specifications. Of 
Specification 1, the accused Kosydar was found guilty., except the words 
"one .Jo caliber u. s. Model 1903A3 Springfield rifle, value about $51.00" 
substituting therefor the words 11 one .30 caliber u. S. Model l903A3 Rem
ington rifle., value about $51.0011 , of the excepted words not guilty., of · 
the substituted words guilty. He was found guilty of Specification 2 of' · 
the Charge., and guilty of the Charge. The accused Bailey was found guilty 
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of the Charge and its Specification. No evidence of previous convictions 
· was introduced. Each accused was sentenced to be reduced to the grade of 

private, dishonorable discharge, total forfeiture and confinement at hard 
labor for five (5) years. The reviewing authority approved the sentences 
and forwarded the record of trial for action under Article of War 50½. 

,3. ~l.'he record of trial is legally sufficient to support the findings 
_of.guilty and the sentence as to the accused Bailey. The question for con
sideration as to accused Kosydar is "Whether fatal error was committed in 
calling Kosydar as a witness for the prosecution against Bailey. '.lhe evi
dence material to the consideration of this question is hereinafter sum
marized. 

4. Two extra-judidal confessions of the accused Kosydar -were admitted 
into evidence (Pros Ex 28; R 68, l00-106; Pros Ex 29; R 112-115). Kosydar · 
was called as a witness for the defense for the limited purpose of testify
ing as to the circumstances surrounding the taking of the statements and 
to rebutt prosecution's evidrmce of the voluntary nature of the statements. 
(R '71-89). Thereafter without objection by the defense, the trial judge 
advocate recalled the accused Kosydar as a witness for the prosecution, 
against the accused Bailey (R 159). The record of trial reveals the fol
lowing preliminary proceedings t 

"Prosecutions If tha court please, -we would like to call Pfc. Thaddeus 
w. Kosydar as a "Witness, his testimocy to be used only against the 
accused, Veman Bailey. 

·Presidents Very 11ell. * * * 
1}le accused, Thaddeus w. Kosydar, was then recalled to testify for 


the prosecution against the accused, Vernon Bailey. He was reminded that 

he was still under oath. · · 


Dim!C'l' EXAMINATION 

Q!estions by prosecutions 

Q. 	 Are you the same Pi'c. Kosydar "Who has testi.fied in this c~ pre
viously? 


A.. 	 Yes, sir. 

Q. · Do you know the accused, Cpl vernon Bailey"? 

A.. 	 Yes, sir. 

Presidents I think at thia time it would be .very much in order to makB 

a brief explanation to the 'Witness of' the nature of the questions.

Pfc. Kosydar, y-ou are appearing as a 'Witness in the case against 
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Cpl. Bailey. · You are required to answer any questions pU:t to you 
having to do with the particular case as long as, in your own mind, 
it does not incriminate you yourself. Take plenty of time to an
swer the questions.and give the defense an opportunity to object 
to~ questions put by the prosecution. If a question is not 
clear, don't hesitate to ask to have it made clear. Don't hesitate, 
if you think the question strengthens the case against you, not to 
answer it.· · 

Prosecution: I would like to correct your statement in one respect. 
Pfc. Kosydar should take time to answer· a question, but it :Ls not 
within the province of the defense to determine whether it would 
incriminate the witness himself. 

President: Didn't I make that ·clear? Yes; you are right." (R 159). 

The accused Kosydar then testified that he had known Bairey approx
imately a year, and that he had been stationed.at Salina and Clovis with 
him. He testified that he and Bailey had purchased a car together. He 
declined to answer many or the questions propounded by the tria~ judge ad
vocate, on the ground that the answers might tend to incriminai;e him {R
159-l6J). '.lbe prosecution ati;empted to have Kosydar declared a hostile 
witness (R 162) and to get a ruling requiring Kosydar to answer the trial 
judge advocate rs question on the grounds th.at the answers would not incrim
inate the witness because similar answers -had already been read into the 
record irthis extra-judical confession (R 162). However, the court refused 
to compel the· wii;ness to answer the prosecution's questions. There was no 
cross-examination by the defense. The record is silent as to whether the 
prosecution had entere·d into an arrangement with Kosydar whereby he agreed 
to testify as a witness for the prosecution. The accused did not there-. 
after testify as a witness in his own behalf. 

5. The non self-incrimination clause of the Fifth Amendment of the 
Constitution of the United states providesa 

"No person * * * shall be canpelled in a:rry criminal case 
to be a witness against h:l.mself. 11 

Article of War 24 provides in pertinent parta 

"No witness before a milita.zy court * * * shall· be com
pelled to incriminate· himself or to answer aey question the 
answer to v.hich may tend to incriminate him, or to anS'W8r 
any question not material to the issue when such answer 
might tend to degrade him." 

The term 1twitness.n· as used in this Article includes without doubt an 
accused (CounselJnan v Hitchcock, 142, US 547; United states v Kinball, 117. 
Fed 1561 160). The phrase 11to incriminate himself" is defined as follows 1 
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11to expose to an accusation or charge of crime; to involve oneself or 

another to criminal prosecution or the danger thereof" (Black Law Diet, 

3d Ed, p 946). 


It has· been held that the rights and immunities under Article of war 
24 of an accused on trial before a court-martial are identical 'With.ihe 
rights and innn.unities of a defendant on trial before a Federal civil court 
(CM ETO 2297, Johnson and Loper, 6 BR ETO 291, . .'.303). 

In considering the question presented the following principle is 

.fundamental: 


"The guaranty that a person shall not be compelled to be a 
witness against himself precludes a person fran being sub
jected to an inquisition or called as a witness by the state 
in any judicial inquiry 111hich has for its primary object the 
determination of that person's guilty·or innocence of a give_n 
offense 11 · (70 c. J., sec 888, p 734; Boyd v. United States, 
116 u. s. 616, 29 L. Ed. 746; Lees v. United States, 150 u. S. 
476, .'.37 L. Ed. 1150, Twining v. New Jersey, 211 u. s. 78, 53 
L_. Ed. 97). · 

In order to safeguard and make effective this constitutional guaranty 
against self-incrimination it is the universal rule that the prosecution 
must not in open court, before the jury, call the accused to the stand as 
a 'Witness. · 

"Since that procedure could only have, as its chief effect, 
the emphasizing of his refusal, should he refuse, and thus 
the indirect suggestion of that inference against him from 
'Which he is protected by another aspect of the principle 
(that is the principle against self-incril!lination)" (4 
Wigmore, Evidence, 2nd Ed, sec 2268). 

"Whenever the accused, because o:r some incident in the. trial 
and through no fault of his; ie. .forced to testify for fear· 
that adverse inferences might be drawn from his failure; then 
he had not voluntee"red as a wit~ss and has not waived hill 
rights. Such waiver only follows 1'here· liberty of choice 
has been fully accorded" (Powell v Commomiealth, Va, 189 ~ 
433, 110 ALR 90,. 95). 

. . 
Consistent with and in elaboration of the foregoing proposition, it 


is the almost unanimous conclusion of .American courts that in the trial 

of a criminal case it is improper for the prosecuting attorney, or the 


.court, in the presence of the jury, to call upon the defendant or his 
counsel to produce a document as being his possession (see annotation 
in llO A.LR, i> 101 for canplete citation of authorities; CM 2,'.32661, Nelson, 
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19 BR 157) •.The leading case of this subject is McKnight v. United States, 
ll5 Fed 972, "Wherein the court held it to be a prejudicial infraction of~ 
the constitutional right of accused for the prosecution's attorney, upon 
suggestion of the court and as a basis for introduction in evidence of a 

,· copy of an agreement, to demand of the accused, in the presence of the 
jury, that he produce the original of the. agreement. Upon a later appeaL 
of the case after a re-trial, the. Circuit Court of Appeals said in explana
tion of its ruling in the earlier appeal: 

"To say to a defendant in the presence of- a jury I I£ you do 
not produce such and such docwnent, we will prove its contents 
by the best evidence within reach', is a method of compelling 
a defendant to become a witness against himseli', as most un
just inferences may be drawn from a refusal to canply 'With 
such a demand, and even more dangerous results from compliance. 
It was upon this ground that upon the former writ of error we 
held the defendant to have been illegally prejudiced by the 
demand made upon him in the presence of the jury" (McKnight v•. 

~ United States, 122 Fed 926, 930). 

The foregoing authorities- support the conclusion that the trial judge 
advocate committed serious prejudicial error with respect to Kosydar 'When 
he called him to testify as a witness for the prosecution. When he made 

1;he demand, Kosydar was placed in a position 'Wherein he was compelled to 
testify for fear of adverse inference if he refused the demand. His ap
pearance as a 'Witness was in no sense voluntar.r (Ol ETO 2297, supra). 

We carmot infer fran the defense counsel's failure to object to the 
prosecution's demand, that the accused appeared as a voluntary 'Witness for 
the ,prosecution, nat. that there was an out or court arrangement bet'Ween 
the prosecution and Kosydar that he testify as a witness for the prosecu
tibn. The accu~ed•s refusal to answer any material question put to him 
by the prosecution negatives such an inference. 

The ·voire dire examination of the accused and his refusal to anser 
arrs- material questions did not remove the prejudicial effect of the ac- · 
cused•s substantial rights. It was the prosecution•s demand 'Which imposed 
upon him an awkward election 'Which .inflicted the injury, and his refusal 
to ansl'ler the material questions put to him by the prosecution and the 
court, unfairly tended to create a prejudicial inference against him in 
the minds· of the court'• It stripped him of his right to remain silent 
'Without creating such an unfavorable inference. '.Ibis eITor seriously af
fected_ the accused• s substantia.l rights within the meaning of Article of 
war 37. The right against self-incrimination provided by the Fifth .Alllend
ment and Article of Vfar 24 is so fundamental that its infringement is a 
lack of due process 'Which can not be cured merely by other clear'and cxn
pelling evidence or guilt. 

6 . 




. .<201) 


' The instant case is distinguished fran·the.case or Johnso,n and Loper 
(CUETO 22971 supra), wherein it was hdd that the two accused ·cured 
similar error by subsequently appearing as voluntary 1rl.tness in their own· 
behal.£ and repeating the damaging testimocy each accused gave as a witness 
for the prosecution. In the instant case the accused Kosydar ·voluntarily 
testified in his own behalf for the limited purpose of. showing taa.t his . 
extra-judicial.confession was not voluntary. Thereai'ter the prosecution 
called him as an invoJ.untary witness £or the prosecution. He did not 
again appear as a voluntary witmss ai'ter he 11as excused as A.? involuntary 
witness !or the p;-osecution. · 

6. Since the privilege against sel1'-1ncrimination is-a right of a 
'Witnass and not o£ an accused against wh~ he testifies, the error did not 
eftect the substantial rights of the ·accused Baile7. · Furthermore1 there 
was nothing in Kosydar 1s testimocy 'Which harmed Baile7. . . . . 

7. For the reasons stated, the Board ot Ieview holds that the record 
of trial is legally insui'i'icient to support the findings of guilt7 and the 
sentence as to the accused Kos7dar and legally' s\lf'i'icient to support the 
findings,oi' guilty and the sentence as to the accused Bailey. 
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JAGH - CM 312517 1st Ind 

ND, JAGO, washington 25, D. c. 

TO: Camnanding General, Fi!'t~enth Air Force, Colorado Springs, Colorado 

l. In the case of Private First Class Thaddeus W. Kosydar (12100905), 

Combat Crew Section, 234th Arrrr:r Air Forces Base Unit and Corporal Vernon 


. ~ley (l.3142876), Squadron .A., 234th Army Air Forces Base Unit, attention 
is invited to the foregoing holding by' the Board of Review that the record 
of trial is not legally- sufficient to support the findings of guilty and· 
the sentence as to Kosydar and is legally- sufficient to support the sentence 
as to Bailey, which holding is hereby approved. For the reasons stated in 
the holding by' the Boa.rd of Review., I recommend that the findings of guilty 
and the sentence as to Kosydar be vacated. You now have authority to order 
the execution of the sentence as to Bailey. 

2. It is noted that action by' the reviewing authority was taken by- the 
Ccucanding General, Second Air Force. However, the '1~ Indorsement your 
file JA 250.452 x SJ.A. 300114 dated l4 August 1946., 'in answer-rto basic can
munication from this office subject: "Record of Trial, in the case of Private 
Marion Taylor", dated 2 August 1946., sets forth facts indicating that· your 
he~dquarters is the successor in command to the Second_Air Force. 

· 3. When copies of the published order in. this case· are forwarded to 

this offioe they should be accompanied by the foregoing holding and this 

indorsement. For convenience of reference, please place the file number 

of the record in brackets at the end of the published order, as follows: 


(CM 312517); 

l Incl THaJ.AS H. G:Fm:N 
Re cord of trial Major General 

The Judge Advocate General 
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WAR DEPARI'MENI' 
A.rrrry Service Forces 


In the Office o! The Judge Advocate General 

Washington, n.c. 


SPJGN--OM 312.5'23 

, UNITED STATES ArolY 
UNITED STATES ) SERVICE COMMAND 24 

v. 

Private SAM D. LAWRENCE 
l 
) 

Trial by a.c.M•., convened at 
APO 901,'25 February 1946. 
Dishonorable discharge and con . 

(34955622)., Headquarters ) finement for li.te. Penitentiary. 
and Service Company., 1331st ) 
·Engineer General Service 
Regiment • ~ 

.. 

REVIEW by the BOARD OF REVIEW 
BAIDHN., 0 1CO.NNOR and O'HARA, Judge Advocates 

l. The Board of' Revin has examined the recor.d ot trial in the 
case of the soldier named above. · 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHARGEz Violation of the 92nd Article o:f war. 
Speci:fication: · In that Private Sam D. Lawrence., Headquarters 

· 	and Service Compaey., 1331st Engineer General Service . 
Regi.nent, APO 901, did, at APO 901., on or about 18 
January 1946, with malice a:forethought., will.tull;r, de
liberately, feloniously, unlaw.t'ully and wit.h premeditation · 
kill Kim Tulc K:wam., a human being by _shooting him with a 
pistol. 

· He pleaded not guilty to, and was found guilty o!., the Charge arxi the 
Specification. Af'ter evidence was introduced o:f one previous conv.lction 
by special court-martial for using insulting language to a noncommissioned 

. officer and for failing to obe;r the lawful order at a noncomnissioned 
officer, he was sentenced to be dishonorably discharged the serv.lce., to 
for.feit all pa;y and allowrances due or to become due, and to be confined 
at hard labor, at such place as the reviewing authority might direct, tor. 



the rest of his natural life. The reviewing autoority approved the 
sentence, designated too United States Penitentiary, McNeil Island, 
Washington, as the place of confinement, and .forwarded the record of' 
trial for action under Article of War 56½. 

. 3. Evidence for tl').e prosecution: Accused am Private First Class 
J. B. Pitmon, both .members of the 1331st Engineer Gemral Service 
Regiment, APO 901, left their camp about three o 1clock in the a.fternoon 
of 18 January 1946, and went into the town of Taejon, three miles away 
(R. 17-18, 201 34, Pros. Ex. 4). They drank a bottle of saki be.fore 
leaving and another on the way to town (R. 21). After visiting a house 
of prostitution and a saloon, they started "down the main road toward 
camp,• about six-thirty that ev~ning. They ca?Tied a bottle of sald 
from llhich they drank as they walked along. About half way back to 
camp, just after crossing a railroad trestle, they encountered a Korean 
man walking toward them. According to Pitmon, accused struck the Korean 
am knocked him o.t'.t' the path, which, at this point, was built up three 
i'eet above the level of the adjoining fields (R. 18). Accused than 
pulled· a.P-38 pistol •out of his bosom,• jumped down to 1rdlere the Korean / 
lay, and ·fired (R. 18, 21, 23, 24). It was then about seven-thirty- or 
eight o 1 clock and quite dark, but Pitmon saw the nash of the pistol 
(R. 24). Accused took a purse attached to a chain from the Korean and, 
after catching up with Pitmon, who had walked on a few paces, handed him 
a knife (R. 18-19). Accused threw the purse away but put the chain in 
his pocket (R. 18). Pitmon, after identifying in court a knife, intro
duced in evidence by the prosecution as Exhibit l, as the kni.t'e handed . 
him. by accused, on further examination ld. thdrew his identification (R. 22-23) • 

Accused and Pitmon :were involved in some turther trouble with· 
Koreana the same evening and were taken to the canpany dispensary (R. 111 
20). A search of accused's clothing revealed a knife and a chain (R. ll-1'?; 
Pros. Exs. l, 2r. . 

The body of Kim Tuk Kwan was found in a rice field just outside 

of Taejon the following morning. The place was near a railroad trestle 

alongside a raised.path which, after crossing the trestle; continued north 

along the river•. It was the only path at that point (R. 6, 34-35). A 

doctor, who examined the body at about 10:00 a.m. that day, testified 

that death was caused by- ~ bullet wound. The bullet entered the right 

cheek of ..the deceased and ...ame out through the top of his head. Due to 

the frozen condition of the body, it is impossible to tell exactly when 

death had occurred, although the doctor thought it had not been instan

taneous (R. 6-7). No autopsy was. perform:id (R. 7). 


The widow of Kim Tuk Kwan identified the knife and chain found 

on accused as the property o.f her husband. When he left home about noon, 

on 18 January 1946, the last time she saw him alive, he had the kni.fe and 

chain on his person (R. 9-101 Pros. Exs. l, 2). 
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4. Evidence for the defense: Accused testified in his Offll behalt 
(R. 25). He asserted that on the afternoon of 18 January 1946 ha went 
into Taejon with Frivate Pitmon. They entered a care and had "three or 
!our setups of saki." From there they went. to the "Green Garden::tt where 
they bought n.rour bottles." Each drank one bottle and put another in bia 
pocket (R. 26, 30). Accused also went to the railroad station and had 
"one glass * * * about three inches high" (R. 30). When they finally 
started back to camp, accused was 11.t'eeling high" (R. 28). Outside of town 
they met· a Korean and Pitmon pulled a pistol from his bosom and told ac
cused to grab the Korean, which accused did. Pitmon searched the Korean's 
pockets and transferred the contents to his own pockets.. The Korean com
menced to run and, at Pitmon's order, accused struck him (R. 2?). The 

'Korean tell ott the path and accused walked on. He was pretty drunk by 
this time (R. 29). There was the sound of a shot and then Pitmon rejoined 
him. Accused asked Pitmon, "What he shot for or was it him that shot?• 
but Pitmon did not answer (R. -Z7). Accused denied that he had a gun on 
his person at the time or that he had ever owned one · (R. ;?8). 

. . 
Captain Nathan Itzbicky, :Medical Corps, stated that it is 


impossible to determine the cause of death vdthout an autopsy if there 

are no outside visible injuries (R. 31). From the fact that a deceased 

"had a bullet hole entering the cheek and coming out the top of his head," 

it could not be said whether he died prior to having been shot (R. 32). 


The stipulated testimony of Pyon Myong Chun ·showed that he had 

bean held up•by two unidentified negro so'.µiiers about seven or seven-thirty 

in the evening of 18 January 1946, near a trestle "outside Mulong Ri, on 

a path leading along the river." A weapon of some type was held againat 

his throat (R. 32). 


5. Reruttal evidence for the prosecution: Private First Class Lee 
Thompson of accused's regiment testified that ha had sold a F-.38 pistol 
to accused "right after Christmas of 1945" (R. 35). Testimony that ac-· · 
cused was sober 11on the night of January 14, 194611 was given by Fir~t 
Lieutenant John J. Mattimoe. The latter had picked up accused juat out
side of camp and had given him a ride in a jeep. Accused talked coherently, 
did not stagger and had no detectable odor of liquor on his breath (R. 35). 

A voluntary pre-trial statement made by accused was introduced 

in evidence (R. 34, Fros. Ex; 4). In this statement accused asserted that 

a Korean was shot by Pitmon. The statement continued nth an account of . 

some further difficulties with some other Koreans who chased them. Ac

cused admitted firing the pistol once at his pursuers., who eventually 

caught him and beat him. Lieutenant :Mattimoe and another officer rescued 

him (Pros. Ex. 4). 


6. It is alleged that accused did 11at APO 901, on or about 18 
January 1946., with malice aforethought, wil.li'ully; deliberately, feloniously, 
unlawi'ully and with premeditation kill Kim Tuk Kwan, a human being, by 
shooting him 111th a pistol,• in rtolation ot Article of War 92. 
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Murder is "the unlawful killing of a human being with malice 
aforethought." By "unlawful" is meant without legal justification or 
excuse. MCM, 1928, par. 148!., p. 162. "Malice aforethought" bas been 
defined as follows: 

"* * * Malice * * * is used in a technical sense, includ
ing not only anger, hatred, and revenge, but every other 
unlawful and unjustifiable motive. It is not confined 
to ill will toward one or more individual persons, but 
is intended to denote an action flowing from any wi eked 
and corrupt motive, a thing done ma.lo animo, where the 
f'act has been attended with such circumstances as carry 
in them the plain indications of a heart regardless of 
social duty, and fatally bent on mischief. And there
.fore malice is implied from any deliberate or cruel act 
against another, however sudden.• Colll!OOnwealth v. · 
Webster, 5 Cush. 296; 52 Am. Dec. ?11. 

The Manual far Courts-Martial provides that "malice aforethought" may be 
found when, preceding or co-existing.with the act by which death is caused, 
there is an "intention to cause the death of, or grievous bodily harm to, 
~ person, whether such person is the person actually killed or not * * * 
intent to. commit any felony." MCM, 1928, par. 148!., P• 163-4. Malice 
may be inferred from the use of a deadly weapon in a manner, likely to, 
and which does, cause death. Wharton's Criml.nal Law (12th Ed. l'i:32), 
Vol. I, sec. 420, p. 654-655. The words "deliberately" and "with pre
meditation" have been held to mean "* i:- * an intent to kill, simply, . 
executed in furtherance of a .formd design to gratify a feeling for re
venge, or for the accomplishment of some unlawful act. 11 Wharton's 
Criminal Law, Vol. I, sec. 4201 P• 631. 

The evidence is sufficient to prove beyond sny reasonable doubt 
that at the time and pl.ace alleged, accused shot and killed Kim Tuk Kwan. 
The testimony of Pitmon that accused knocked a Korean into the ditch, · 
pulled out a pistol, jumped down after the Korean and fired the pistol, 
coupled with other testimony that at the place where the shot was fired, 
Kim Tuk Kwan was found dead the £ollowing mo.ming with a bullet wound in 
his head, .furnishes ample support for the conlusion that accused fired 
the .fatal shot. '.['he medical testimony satisfactorily establishes that 
death resulted from a rullet wound in the head. 

The testimony or Pitmon was flatly contradicted by accused who · 
testified that Pitmon held the, gun and fired the shot. It was the function 
of the court-martial to determinE! the issue resulting from the conflict in · 
.the testimony and their acceptance of Pitman's version of thekilling should· 
not be disturbed in the ~bsence of sound reasons indicating that the con
clusion reached was erroneous. In the opinion o.f the Board of Review, the. 
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.finding of the court-martial was the only proper result which could be 
reached Ull!ier all the !acts and circumstances ot the case. Accused's_ 
nrsion of the killing and his veracity as a witness are discredited 
by t.he te·stimony concerning. his ownership ot a gun, while Pitmon' s 
account of events surrounding the killing is corroborated by the dis
covery of deceased's property in accused's possession. 

In tiring a pistol at the head of the deceased, it is plain 
that it was accused's intention to kill him. Malice may be interred 
.from his use of a deadly weapon in the manner shown, as well as 1'rom. the 
!act that the killing occurred in the perpetration ot the crime o! rob
bery, a felony. Deliberation and premeditation are clearly shown. · 

Accused contended that he was drunk at the time of the killing. 

"It is a general rule that voluntary drunkenness, whether 
caused by liquors or drugs I is not an excuse for a crime 
committed while in that oomition; bit it may be considered 
as affecting mental. capacity to entertain a specific intent, 
where such intent is a necessary elemant of the offense." 
MCM, 19281 par. 126!., P• l36. 

"Before intoxication can be relied upon as reducing the 
degree of the crime, the intoxication must have been o! such 
a degree as in fact to render the slayer incapable o! attaining 
the purpose, intent, or ma.lice, that the law deems an ingredient 
o.r the o!f~nse * * *•• 26 Am. Jur.,.p. 237. 

The record does not show that accused was so deprived of mental capacity 
as to be unable to deliberate or premeditate. In his testimony and in 
his stat.ement to the investigating officer, accused recalled.the events 
preceding and following the killing without seeming difficulty, indi
cating that his mental :faculties were not seriously impaired at the ti.me 
of the shooting. The record contains I moreover I the testimony of an 

.	officer., who gave accused a ride in a jeep later that evening I that he 
exhibited no signs of intoxication whatever at that time. The Board is 
of the opinion that the record fails to show ·that accused was intoxicated 
to such a degree that he was '\ll'l&ble to entertain the specific intent 
requisite for the ottense of murder. The Speci.fi.cation and Charge are 
proven beyond reasonaol.e doubt. 

7. . The Charge Sheet shows that accused is twenty-four years of age., 
and that he ns inducted into the AiTq on 4 April 1944. · 

8. The court was legally constituted. No errors injuriously a.r.:. 
f'ecting ·the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the. record of trial is 
legally sufficient to _support the findi.ngs o! guilty and the se~tence. 
and towa.rrant con!irmati.on thereof. A sentence either of death or lite 
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imprisonment is mandatory upon conviction 0£ murder, in violation o:f 
Article of War 92. Confinement in a penitentiary is authorized by 
Article of War 42 :for the offense of murder, recognized as an offense 
of a civil nature and so punishable by penitentiary confinement for more 
than one year by Sec. 22-2401 of the Di.strict of Columbia Code. 

o/~Qif5a-7l, Judge Advocate 

--&f~ ,Judge Adwcata 

, Judge Advocate 
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WAH IEPARTMENT 
~n the Office·of The Judge Advocate General 

Washington, D. c. 

JAGH - OJ 312532 15 JUN !946 

.UNITED STATES. ) A..~SY AIR FORCES 
) FI.TING TRAINING CO'iJM.A.ND . 

v. .) 
) Trial by G.C.M., convened at 

Second Lieutenant FRED J. ) Williams Field, Chandler, Ari
DUERST {0-2101344), Air ) zona, 12 March 1946. Dismissal 
Corps ) 

----------------------- . 
OPINION of the BOARD OF REVIEW 

TAPPY, HOT'IENS'IETN and STERN, Judge Advocates ------·--- 
l. The Board of Review has examineg the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge Ad
vocate General. · 

2; The accused was tried upon the following Charge and Specification: 
. 

CHARGE: Violation of the 93d Article of vrar. 

• 	 Specification: In that 2d Lt Fred J. Duerst, Squadron B, 3010th J.:rmy 
Air Forces Base Unit, did, at Williams Field,· Chandler,. Arizona, 
on or about 31 January 1946, feloniously ta]<:e, steal, and carry· 

• away 	an officer's short coat, value of about. thirty ($30.00) · 
dollars, property of 2d Lt Ben F. Pace• 

Accused pleaded not guilty to and was found guilty of the. Charge and Spec
ification. No evidence of any previous convictions was introduced. He was 
sentenced to dismissal. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of. War 48. · 

3. Upon arraignment accused pleaded guilty- to the Charge am Specifi 
cation. Being then and there advised by- the president of the court of the 
meaning and effect of his plea, accused stated that he understood the mean
ing and effect t~reof and wished his plea of guilty to stand. Prosecution 
thereupon rested and accused made an unsworn statement. His unsworn state
ment, among other things, was to the effect that he was intoxicated at the 
time of the alleged larceny to the ext.ant that he did not know what he ns 
doing, and that he had no intention of tald.ng the coat or depriving the 
owner ot it permanently. Such statement being inconsistent with accused's 
plea of guilty-, the court directed that a plea of not guilty- to the Charge 
and Spa cification be entered :for accused. 
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The prosecution introduced evidence showing that .during,the first ·part 
of February 1946, Lieutenant :Eren 1''. · Pace of 'Vlilliams Field, Chandler, Ari
zona, visited the officers• club at the field wearing his short overcoat~ 
When he was ready to leave the club for his barracks, the coat_ was missing 
from the place he.had left it, and he proceeded to the Provost }.fa.rshal•s 
Office and reported the loss. While there he filled out a lost or .stolen 
property form and was advised to be ·on the· lookout for the coat at th! bach
elor officers• quarters,·the officers• club and officers• mess hall. On or 
abou~ 5 February 1946 Lieutenant Pace saw his coat hanging on the racl~ at 
the officers• mess and shortly thereafter saw accused re.move it from the r~ck 
and put it on. It wa~ then that he questioned accused as to the ownership of 
the coat and accused informed him that he (accused) had purchased the coat at 
the post exchange, Lieutenant Pace then requested ·accused to meet him the 
following morning·· e.t the Provost Marshal's Office. Thereupon Lieutenant· Pace 
'W8nt to the ;Proyost Marshal• s Office and reported that he had located the Qf
i'icer 'Who had his overcoat and had requested this officer to meet him at the 
Provost Marshal• s Office the followintf morning at 9 :30; The following morn
ing (6 February 1946) .Lieutenant Pace· 'W8nt to~ the Provost l!arshal•s Office 
but accused did not repo~ as·he had agreed. About 3t45 that afternoon, the 
Assistant Provost Marshal, First Lieutenant Daonard E. Andrews, ·and Lieuten
ant Pace proceeded to the Continuation Club where they found accused. Lieu
tenant Andrews requested accused to a~compa.ny· him to the Provost. Marshal's 
Office 'Which he readily. consented to do. After starting to the. Provost 
Ua.rshal•s Office in Andrews• car, liCcused was asked about the overcoat and 
replied that it was at the· Continuation Club. Andrews drove back to the 
Club and accused mnt inside. Shortly thereafter he returned to Andrews• 

. car with the coat. Lieutenant Andrem, Lieutenant Pace and accused then 
proceeded to the Provost Marshal I s Office where Pace identified the coat as 
his property. . Accused was asked by Lieutenant Andrewa 'Where · he got the coat 
and replied that he had purchased it at the post exchange. Lieutenant Pace 
then lef't the of'f'ice and Lieutenant Andrews advised accused o.r his rights 
under the 24th'A.rticle of Wb.r. Accused then reiterated his statement that 
he· had purchased the coat at the post exchange on the field. Andremt directec 

· one of his men to check the sale slips at the ·post· exchange and accused then 
said he had taken the. coat from the officers•. club, had cut the patch off the 
left shoµlder and had written his. name t'wice in the bottom .of .the lining,, 

Lieutenant Pa~ identified Prosecution, Exhibit #l, received in evidence 
withou~ ·objection, as his overcoat; He identified the coat by a certain 
stain in the .middle 0£ the lining which had existed before he ·1ost, it. At 
this point .in the trial, the coat was exhibited to the court and Lieutenant, 
Pace pointed ou:t · the places 'Where· accused• s name had been written· in ink or 
indeiible pencil.~ Later that day, after he had been questioned by the Prov
ost Marshal, accused returned Lieutenant Pace 1.s hat to him stating that he · 

·.. had taken.it):rom the officers 1 cS-lub at the same time he took the coat, 
. . : ~ !. .··+ :; ." • '. 

" J', ·1 ; '• • ·, "v· ,.: " ~; ~:, .• · ,.· ,; 
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.. 
The pfficer detailed to investigate the Charge against accused, after· 

first warning~ of.his rights under the 24th Article of War, took a sworn, 
voluntary statement from accused on 6 February 1946. In this statement ac
cused admitted that he removed a short overcoat from the officers' club on 
or about the night.of 30 January 1946; that he did not lalow to ?ihom it be
longed; that he aiso took a service cap which did not belong to ·him; that 
he had a service cap of his own but must have left it at the club; that he 
had been drinld.ng but was not drunk; that he wrote his name in the coat 

. twice; that he had never owned a short overcoat and had never purchased one 
at the post exchange as he had previously stated to Lieutenant Pace; that he 
does not know i£ lie intended to return the coat when he took- it; does not 
know if he intended to keep the coat ?/hen he wrote his name in 1.t; and that 
he returned the service cap to Lieutenant Pace the. day on 'Which he admitted 
taldng the coat. 

4. After having his rights as a witness explained, accused elected to 
· remain silent. No witnesses mre introduced and no evidence offered in ac.. 

c~sed1 s behalf. 

5. The evidence clearly demonstrates that on the night of January 30 
or 31, 1946, accused, without permission, took and carried away from the of
ficers• club at Williams Field, Chandler, Arizoiw., a short overcoat which 
was owned and possessed by Second Lieutenant Bep. F. Pace; His acts of re
moving a.ti identifying shoulder patch and writing his name in the lining of 
the coat in two places .fully warranted the court in inferring -his felonious 
intent permanently to deprive the owner of his property. No evidence was 
introduced to show the value of the coat to be $.'.30 as alleged, but it was . 
physically before the court for inspection and appraisal. Under such cir 
cumstances, the court was justified in concluding that it was of some value. 
Since no confinement was imposed by the court and since the table of maxi
mum punishments is :inapplicable to accused, the variance is immaterial (CM 
244666, schallenberg, 28 BR 385).. The findings of guilty of the Charge and 
its Specification are fully sustained by the record. 

6. War Departmnt records show accused to be 26 years of age and 
single. · He completed high school in June 1938 and graduated from Visalia 
Junior College with an A.A.. degree· in June 1942. 'While attending Junior 

· 	College., he received civilian pilot training and qualified as an instructor. 
The Charge Sheet shows that he had service as a naval cadet from September 
1942 to August 1943, that he enlisted in the Enlisted Rsserve Corps 26 Octo
ber 1943 and that he entered on active duty on 23 August 1944. Subsequently 
on 17 December 1944 he became an aviation cadet and on 16 October 1945 was 
appointed a sac~nd lieutenant in the A;rmy of the United States-. 

' .3 
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7. The court was le"gally constituted and had jurisdiction of the 
accused and the offense. No errors injuriously affecting the substantial 
rights of the accused were connnitted durine the trial. In the opinion of 
the Board of Review tne record of trial is legally sufficient to support 
the findings· of guilty and the sentence and to warrant confirmation -of 
the sentence. Dismissal is authorized upon conviction of a violation of 
.Article of War 93. 

On [eave 
Judge Advocate 

, Judge Advocate 

, Judge Advocate 

4 




JAGH - CM 312532 	 1st Ind 

WD, JAGO, Washington 25, D. c. JUL 11 1946 

TO: The .Secretary of War 

· l. Pursuant to Executive Order No. 9556, dated !.!ay 26, 1945, there 
are transmitted herewith for your action the record of trial and the opin-. 
ion of the Board of Review in the case of Second Lieutenant Fred J. Duerst 
(0-2101344), Air Corps. 

2. Upon trial by general court-martial this officer "Was found guilty 
of the larceny of an overcoat of a fellow officer, in violation of Article 
of War 93 •. He was sentenced to dismissal. The reviewing authority ap
proved the sentence and forwarded the record of tri\1- for action under 
Article of War 48. . . 

3. A summary of the evidence may be. found in the accompanying opin
ion of the Board of Heview. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that 

· opinion. 

4. On the night of January 30-31, 1946, accused, 'Without permission, 
took and carried away from the Officers• Club at Williams Field, Chandler, 
Arizona, a short overcoat owned by Second Lieutenant Ben F. Pace. He 
promptly removed an identifying shoulder patch and wrote his name in the 
lining of the coat in two places with in¥= or indeliole pencil. A few days • 
there~ter accused was seen -wearing the overcoat and 'When questioned· as toI 
its

. 
ownership first asserted that he had purchased the coat at the post ex

change but shortly thereafter admitted that he had removed it from the · 
Officers• Club without permission, removed the identifying shoulder patch 

· and 'Written his name in the lining of the coat in two places. These acts 
on accused's part clearly indicated his felonious intent permanently to 
deprive Lieutenant Pace of his property. 

5. The larceny was deliberate and demonstrates unfitness to be an 
officer. I recommend that the sentence be confirmed and carried into 
execution. 

6. Inclosed is a form of action designed to carry.the foregoing recom
mendation into effect, should such action meet 'With your approval. 

2 	Incle THOMAS H. GmN 

l - Re cord of trial Major General 

2 - Form of action The Judge Advocate General 


---.----·--- --- -- p( 	o.c.M.o. 231, 23 July 1946). 
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WAR DEPARTMENT (215)
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK • Cll 312533 3 OCT 194t 
UNITE.D STATES ) J4liMI AIR TECBNICAL SERVICE CO!llMAND 

v. Trial by G.c.M., oonvene4 at 
Miami, Florida., 6 and 8 Ma.roll 


Major J.1MES B. moRE (0-346397), ) ·1946. Dismissal, fine of 

l 

• Finanoe Department. ) $2,957.58, and oontinement tor 
) tive (5) year•. 

-----------------------~-----OPINION of the BOARD OF REVIEW' 
SILVERS, lfc.AFEE and ACKROYD, Judge Advoca.tea 

1. The Boa.rd of Review has examined the :reoord of tria.1 in the O&H · 


of the above nallled officer and submits this, its opinien, to Th• Judge Ad•. 

vooa.te Genera.!. · 


2. The accused was tried upon the tollorlng Charge and Speoitioationa a 

· CRA.RGE1 Violation of the 96th Article of War. 

Specificatio11.la In that.i..jor James B. Moore, m, 4006th AJ:F 
Base Unit, Miami Air Technical Service Command, Miami, Florida.., 
duly appointed and being a.t the time an a.ccountable disbursing 

· officer of the United Sta.tea, did, at the lliam .Ur .Teohnical· 
Service Command, Miami, Florida., on or about 26 February 1945, . 
reoeive publio money in the a.mount of $1336. 91, lawful aoney 
of the United Sta.tea, which he wu not authorized to reta.in u, 
aala.ry, pay or emolument, aXld wrongfully fa.il to render hil 
accounts for the same a.a provided by law. 

Speoific&;tion 2a In that lil.jor Jamea B. 16oore, •••, duly appointed 
and be~ng at the time a.n· a.ooountable disbursing o~f:lcer or the 
United' States, did,· at the Miami .Air 1'eohnical Service Command, 
Miami, F.l.orida, on or a.bout 29 Ma.roh 19461 reoein public J110ney · 
in the amount or ~86•.S3, lawful mone;y of the 1.IDited State•, 
which he wu .not a.uthorized to retain u aala.r,y, pay or emolument, 
and wr_ongtully fail to render his a.ooounts for the at.I.le u pro
vided by law. 

Specification 3 a In· that Ma.jor Jame, B. Moore, •••~ duly a.ppointed 
and being at the time an a.ocoUJ1table dilbursing offioer of the 
United States, did, at the Mia.mi .Air Technical Service Comma.m, 
Miami, Florida, on or about 26 April 1946, reoeiTe public money 
in the amo1mt of #770.66, lmrtul money of the United St&tea, . 
which .he waa not a.uthorized to retain u salary, pay or emolument, 
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http:2,957.58


(216) 


and wrongfully tail to re:wler his accounts tor the same u 
provided by bw. 

' 
Specific.ation 41 In that Major James. B. 1&:>ore', ..., duly ap• 

pointed and being at the time an accountable· disbursing officer 
of the United States. did, at the Miami Air Technical Sernoe 
Comma.Dd, Miami, Florida, on or about 26 May 1945, receive 
public money in the amount of $206.40, lawful money of the . 
United States, which he was not authorized to retain as aalary, 
pay or emolument, and wrongf\llly fail to render his accounts 
for the same as provided by law. · · # 

Specification 61 In that li:ajor James B. Moore, •••, duly ap
pointed and beillg at the time an accountable disbursing ot.t'ioer 
of th• 'Onited States, did, at· the Miami Air· Technical Service 
Comnand, Miami, Florida, on or a.bout 1 June 1945, receiTO 
public money in the amount of i257.38, loful money of the 
United States, which he wa.s not authorized to retain as sala.l'7, 
pay or emolument, and wrongt'ully fail to render his accounts 
for the same u provided by law• 

.He plea.ded not guilty to and was found guilty of the Charge and all Speci

fications. No evidence of any previous conviction was introduced. He 

wu sentenced to be dismissed the service, to pay to the United States a 

fine of $2,967.58 a.Dd to be confined at hard labor at suoh place as the 

reviewing authority might direct for five yea.rs.. The reviewing authority 

approved the sentence and forwarded the record of trial for action under 

Article of Viar 48. 


3. Evidence for the Prosecution. 

It.was stipulated by and between the prosecution, defense counsel 

and accused that from 20 January l946 to 13 June 1946 accused was the a.c

. oou.uta.ble finance officer for the Miami Air Techni~al Service Conuna.nd and 

that, as such, from on or a.bout 24 January to on or about 26 April 1946 

his duties included receiving and accounting for moneys received from 

sales of services when properly tendered to him in his.official capacity 

by persomiel of the Miami Beach Service Base, Miami Bea.oh, Florida, and 


. that from 20 January 1945 to 13 June 1946 he was not on leave or other

wise absent from the Mia.mi .Air Technical Service Command (R. 6). 


On 26 February 1946, Captain Kenneth H. Wood, Assistant Communications 
Officer, Mia.mi Bea.oh Service Base, forwarded to aoou,ed check No. 46487 in 
the amount of $601.69 (Pros. Ex. 2) and check No. 46488 in the amount of 
1735.22 (Pros. Ex. 4). both checks drawu by the Southern Bell Telephone 

· · 	8.11d Telegraph Company, Inc., Ja.oksonville, Florida, payable to the Treasurer 
of the United States, aild repre,enting the Government'• commission on coin 
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box collections from pay telephones. Ea.ch check was properly indorsed by 

Captain·Wood "for Credit to the Treasurer of the United States" and ea.oh 

was accompanied by five copies of General Accounting Office Form 1044. 

a collection voucher setting out the purpose for which the collections 

were received (Pros. Ex. 1 an:1 3). Additional checks drawn by the same 

company payable to the Treasurer of the United States and for the same~ 

purpose were forwarded by Captain Woods to the a.ocuaed as follows a 


On 29 March 1945. ·check #f,0679 in the amount of $386.33 (Pros. Ex.6) 

On 24 April 1945, oheck 1/53516 in the amount of $220.90 (Pros. Ex. 8) 

On 25 April 1945, check :/164019 in the amount of #549.66 (Pros. Ex.10) 


Each of these checks was likewise indorsed by Captain Wood for credit to the 
Treasurer of the United States and ~ccompanied by tive copies of Form 104-l 
properly executed (Pros. Exs. 5,7,9). Each cheok was stamp indor1ed by 
accused "Pay to the Order of First State B&nk of Miami Springs for Deposii; 
to the Treasurer of the United States to Official Credit of J. B. Moore, 
Major, F.D. 11 

, checks 4/46487.lllld #46488 on 27 February 19451 check ://=50679 
on 2 April 1945 and checks #53516 a.nd :{/:54019 on 28 April 1945. Further 
indorsements show that each check was forwarded by the First State Bank 
to the clearing house for collection through which ea.oh was paid, oheckl 
:/i:46487 and 4/46488 on 2 March 1945, check :/150679 on 5 April 1945 and checks 

· i/=53516 and 1,54019 on· 2 May 1945. Captain Wood received be.ck from accused 
three of the five copies of Form 1044 he.had forwarded with each check, 
these returned copies being signed by the accused signifying tha.t he had 
received the checks mentioned therein "subject to collection. 11 Of' these 
returned copies,. Captain Wood, in each ce.·se. retained one copy. forwarded 
one copy to the Army Regional Accounting Office. Atlanta, Georgia.. and the 
other to the Division Engineer, S.A.D., Atlanta. Georgia (R. 7-21). 

On 26 May 1945 accused, in reply to a letter from the Ar'IIfl: Regional 
Accounting Office, Atlanta, Georgia.. dated 22 May l945;ji1\q\i$p!Ml:i.tion aa 
to why he had not reported collections listed on copies o:f' Form 1044 received 
from the collecting officer dated 24 April 1946 and 25 April 1945 in the 
sums of $220.90 and $549.66 respectively, stated that he had·no record 
of these transa.ctiom, and requested information relative thereto, which 
was furnished by the Regional Accounting Office (R. 21,22J Pros. Ex. 11). 
The oopie's o:f' Form 1044 referred to in this o.ommunication could· not be 
located in the files ot the Finance Office, Miami J.ir Technical Service ' 
Command, at the time of the inquiry- collOerning them, and accused, upon 
being informed of ~is fact•.asked his assistant to get copi~a thereof' 
from Captain Wood. In addition to the above mentioned Forms 1044 (copi'ea 
ot Pros. Exa. 7 tLD.d 9 ). the Forms 1044 reflecting the checks forwarded by 
Captain Wood on 26 February 1945 and 29 March 1945 (copies ot Proa. 'Exa. 
1,3 and 6) were missing from the files of accused's office at this time. 
Acouaed• with his two as <i_st~ts. reported· these irregularities to accused's 
commanding officer. The 'signature receipting for the Forms 1044 a.ooeptecl 
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in evidence as Prosecution's Exhibits 1,3,5,7 and 9 was aocuaed's ·signature. 
It w~ accused's policy to receive e.11 collection vouchers (ForlllS 1044) 
himsel.f'. Norma.lly, ot the two copies retaine4 by his office, one would 
go to the office files a.nd the other would be forwarded to the Regional 
Accounting Office. All collection vouchers taken in dur~ng each day's 
business would be "prooesaed·into the collection account and would be 
scheduled on the Schedule of Collections, WD .FD Form 52. The Schedule 
of Collections would be m&de up in duplioate,.one copy,with supporting 
collection vouchers attached, being forwarded to the Regio:ca.l Accounti-ng 
Office and the other retuned. in the .files of a.caused' s office. The 
vouchers represented by Prosecution's Exhibits 1,3,5, 7 and 9 were never 
scheduled on accused" a Schedule of Collections (R. 22-30). _The retain!d 
copies of the Certificates of Deposit for the checks admitted in evidence 
a.a Prosecution's .Exhibits 2,4,6,8 and 10 were on file in accused's office 

at the. time the Regional Accounting Office identified the tr~aotiona 

recited in the Forma 1044 dated 24 and 25 April 1945 (Pros. Exs. 7 and 9) 

pursuant to a.ooused's request (R. 33). Accused handled all ca.sh collec

tions personally and was the only person in his office who could check 

the balance between the Schedule of Collections, made up by his a.acounting 

section, and the cash in hand and in the bank. When the Schedule of Col• 

leotions was completed ea.oh day, the accounting section, before forwarding 

it, would preseni it. to·a.ccused who, if he a.greed with it, would say, •a.11 

a:ight, it balanoea" (R. 37,39,41,42). · 


~rst Lieutenant Grover c. Ritchie, Quartermaster Corps, Sales Officer 

of Miami Beach Station Motor Pool, turned over to accused i206.40 in cash 

on 26 Ma.y 1945 and $257.38.in ca.sh on l June 1945, each transaction being 


· evidenced by a. properly executed WD Q.1£ Form. 389, a voucher setting forth 
the ca.sh s11.les of Government property for which the oollections were made. 
Ea.ch Form 389was signed by accused signifying that he ha.d received the 
moneys mentioned therein. These forms a.re prooesaed for accounting pur
poses in the SIUlle· lll8.?Wer as General Accounting Office Forma 1044 (R. 43.«J 
Pros. Exs. 12 and 13). 

Mr. Eli Baer, a lawyer and employee of the legal department of the 
General Aooounting Office. Washington, D.c •• testified from the original 
Accounts Current. General Aooounting Office Form 1019, and Schedules -of 
CollectioDB. Vv'D .FD Fo'rm 52, rendered b;y accused a.nd .filed with the General 
Accounting Office. Fonn 52 wu approved by the Comptroller General .t'or 
use by the Wa.r Department. The A.ooowit Current is the monthly account 
of a dhbursing of.t'ioer to whioh _are attached, among other supporting voi.tchers. 
the daily Schedules of Collections. There were no entries on accused's 
Schedule · of Collections for 26 February 1945, 27 February 1945 or 28 
February 1945 showing collections in the amounts 0£ $601.69 and J735.22 
from Captain Kenneth H. Wood and accused's Account Current for the month 
o.f February balanced with his receipts and disbursements for that month· 

as shown by his supporting vouchers (R. 60-63; Pros. Exs. 14A,. B and c, ·· 

15A, B e.nd C~ 16A, B a.nd c. 17). There were no entries on accused's 
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Schedule of Colle.otions for 30 March 1945, 31 Maroh. 1945 or 2. April 1945 
showing a oollection in the amount of $386.33 received from Captain Kenneth 
H. 'iVood. and aocus ed' s Aooount Current for the month of Ma.roh balancod With 

his receipts and disbursements for that month as shown by his supporting 

vouchers {R. 63-65J Pros. Exs. 18,19A,B and C, 20,21). There were no 

entries on aocueed's Schedule of Collections for 26 April 1945, 27 April 


. 1945 or 28 April 1945 showing c olleotions in the amounts of ~220. 90 and 
•549.66 or in the amount of $770.56 from Captain Kenneth H. Wood and ao

cused's Aooount Current for the month of April balanced with hi•· reoeip~a 

and disbursements for that month as shown b7 his supporting vouohera 

{R. 66-69; Pros. Exe. 22A a.nd B, 23 A and B, 24,25). There were no entries 
on a.ooused' s Schedule of Collections for 26 ~ 1945~ 28 May 1945 or 29 
May 1945 showing a oolleotion in the amo.unt of J206.40 from First Lieu
tenant Grover C. Ritchie and aocuaed'a Account Current for the month of 
May balanced with his receipts and disbursements for that month as shown 
by his supporting vouchers (R. 69•71J Proa. E.xs. 26A. and B, 27A, B and C, 
28, 29A and B). There was no entry on aocuaed'a Schedule of Collections 
for l June 1945, 2 June 1945 or .4 June 1945 showing a colle.otion in the 
amount of $257.38 from First Lieutenant Grover c. Ritchie (R. 71,72J Pros. 
Exs. 30,31.A. and B, 32A, Band c). It was stipulated between the proseou
tion, defense counsel and the aooused that the Schedules of Colleotiona on 
file in the General Accounting Office pertaining to the account of accused 
for the period l February 1945 through 15 June 1945 do not include a.ny 
reference to the Forms 1044 and 389 identified as Prosecution's Exhibits 
l,3,5,7,9,12 and 13 (R. 77). Proseoution, defense counsel and aocused 
further agreed to stipulate that the signatures appearing on Prosecution's 
Exhibits 14 to 23 inclusive and 25 to 32 inclusive "appear" to be accused's 
signature to the best or accused's "knowledge and belief" {R. 82). Prosecu
tion offered in evidence a Schedule of Collectiona dated 11 August 1945 
referring to the account of the accused but not signed by him and purporting 
to have been prepared under the authority of a board of officer• appointed 
by "Confidential Let'j;er Order, Hq., MIATSC" to close the aooount8' of accused, 
which included all .the Forms 1044 am 389 identified as Prosecution's h
hibi ts 1,3,5,7,9,12 and 13. Prosecution also offered in evidence an Ac
count Current for the period l June 1945 to·l3 August 1945, likewise 
referring to the account of accused but not signed by him and purporting 
to have been prepa~ed under the authority of the same board. of officers, 
which corrected the balance as shown on prior Accounts Current filed by 
accused and showed a "shortage in cash account" of $2,957.61. This amount, 
with the exception of an item of $0.03 not material to the oaae, is the 
sum of the colleotiollS referred to in Prosecution's Exhibits 1,3,5,7,9,l2 
and 13. The Sohedule ot Collectiona was admitted in evidence without ob
jection by.the defense as Prosecution's Exhibit 33 and the Accounts Current 
was admitted in evidence subject to objection by the defense as Prosecution's 
Exhibit 34. Both exhibits were identified by Mr. Baer as being part of the 
official records ot the General Accounting Office (R. 73-76). 

Evidence for the Defense. 
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After his rights as a witness were explained to him, accused el,cted 
to remain silent, and no evidence was introduced in his behalf (R. 88). 

5. Each Specification herein sets out an offenae in violation of 
Section 90, Federal Criminal Code, 18 U.S.C. 176, which statute reads as 
follcwsi 

•Failure to render aocounts. Every officer or agent of the 
United States who, having re~eived public money which he is not 
authorized to retain as salary, pay, or emolument, fails to render 
his accounts for the same e.s provided by law sha..11 be deemed guilty 
of embezzlement and ehall be fined in a sum equal to the amount . 
ot the money embezzled and imprisoned not more.than ten yea.rs." 

The offense denounoed by the above statute is not the imputed embezdement 
of the money but the failure of the officer or agent of' the United States 
to render his accounts for the same as provided by law. The offense ms.y 
be complete without any actual embezzlement of the money. It is committed 
when there is a failure to comply with the' requirements ot law in rendering 
his accounts of money received by him. Such &ll.lfffense, not being included 
in the d,efinition of embezzlement contained 'itf~ual for Courts-Martial, 
1928, paragraph 149h, is properly laid under the 96th Article of-«ar within 
the classification of' "crimes or offenses not capital" (CM ETO 1631, Pepper, 
5 BR {ETO) 125,141; MCM, 1928, par. l52c; CM NATO 154, Armstrong, l BR 
(N.U'O•MTO) 97). 

• A:n.y officer or a.gent ot the United States who receives public money· 
which he is not authorized to retain u salary, pay, or emolument, must 
render his accounts monthly. Such accounts, with the vouchers necessary· 
to the correct and prompt settlement thereof, shall be sent by mail, or 
otherwise., to the bureau to which they- pertain., within ten days after the 
expiration of each successive month, and., after examination there., shall 
be passed to the General Accounting Office for settlement.· The heads of 
e.:n:y ot the depa.rtmenta may require such other returns or reports from the· 
officer or agent e.s the public interest may require {31 USC 496). '.l'h.e 
Comptroller General prescribes the.forms, systems., 'and prooedlll'.esfor 
administrative appropriation and fi.m.d aooou.nting in the several department• 
and establis'hmsnta {31 USC 49). The above monthly account is rendered on 
Genera.l Aocounting Office Form 1019, "Account Current." Paragraph 2_l., 
.AR 35-780,. 22 Ma.y. 1942., in·effect when the offenses here charged were . 
oommitted., required.disbursing officers recei"ri.ng funds to take up and 
account for the speoific a.mounts thereof on WD FD Form 52., "Schedule of 
Collections.• This formwa.s a.ppro~ed by th,, Comptroller General a.nd'is 
an itemized daily ·summary ot oollectiollS. It is f'orn.rded with the Aooount 
Current i:s a voucher. · · 

Xhe phra.se •u provided by law" conta.i.ned in the a.bow quoted sta.tute · 
preaoribing a. failure to reAd.er a.ocounta includes rules and regulations 
made and promulgated by heads of departments of the Federa.l Government 
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under 'l;he authority of 31 u.s.c. 496 heretofore adverted to. Army Regu

lations a.re rules and regulations within the purview of the foregoing 

rule (CM ETO 1631. Pepper. supra and oases therein cited). Thus. the·· 

duty to account on Form 52 as required by .Army Regulations is a. duty 

provided by law, and a failure to properly perform such duty may b·e 

punished u provided in Section 90 of the Federal Criminal Code. A 

monthly account being required by statute. similar omissions with respect 

to the Account Current are likewise punishable. 


There ca.n be little doubt that accused failed to properly account 
for the checks forwarded to him by Captain Wood on 26 February. 29 
March. 24 April and 25 April 1945. which checks are the subjects of 
Specifications 1. 2 and 3 and that he likewise failed to account for 
the cash sums tra.nsmi tted to him by Lieutenant Ritchie on 26 May and 
1 June 1945 which are the subjects of Specifications 4 a.nd·5. When the 
board of officers appointed to close out ..a.ccused's account filed the 
final Schedule of Collections, dated 11 August 1945-and the final Aocount 
Current for the period 1 June to 13 August 1945 .. with the General Accounting 
Office the above collections appeared thereon and accused's cash account 
showed a corresponding shortage. These records. being properly identified 
as part of the files of the General Accounting Office. were properly ad
mitted·in evidence under the provisions of section 93 of the Federal Criminal 
Code. 18 u.s.c. 179. which reads as follovrsa 

"Record evidence of embezzlement. Upon the trial of a.:n:y 
indictment against aIJiY person for embezzling public money under 

· any provision of sections 173-178 of th.is title• it shall be 
sufficient eti.dence. prims. facie. for the purpose of showing 
a bala.nce against such person. to produce a transcript of the 
books and proceedings of the General Accounting Office. as 
required in civil cases. under the provision for the settlement 
of accounts between the United States and receivers of public 
money." 

However. aside £rom this final account~ t~ evidence against accused 

is overwhelming. Nowhere on the daily Schedules of Collections, prepared 

under his authority, for the_peri.od 1 February through 15 June 1945 do 


. the collections above referred to appear and his Accounts Cw:rent. th.rough 
and including the month of May; which was the la.st month for which he filed 
such an a.ooount. consistently balance with his Schedules of Collection. 
Accused handled all cash collections personally and wa.s the only person 
in his office who could check the b.alance between the Schedule of Collections• 
ma.de up by his accounting section. and the ca.sh in ha.nd a.nd in the bank. 
The said schedules were alvrays brought to his attention before being for
warded and became official only through.his approval. Each of the checks 
which ma.de up the 8.lnounts listed in Specifications 1. 2 a.nd 3 were ~eposited 
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in accused's official bank account and paid in due course a.nd the certi 
ficates of deposit were found in the files of his office. The resulting 
situe.tion was one in which only the aocus ed could explain what had happened 
to the missing collections. 'While it is true that no comment ca.n be ma.de 
upon accused's fallure to testify in his own behalf, nevertheless a burden 
of explanation devolved upon him. As was said by the Board of Review in 
the Pepper case, cited supra, pages 139,140, 

"It is both reasonable and just to require the accused to go 
forward with proof of facts of which he alone may have know
ledge and which may serve to exculpate him from responsibility. 
In opposition, no injustice is inflicted if he refuses or fails to 
accept such challenge and remains silent in the face.of his in-· 
oulpatory conduct. ••• The instant case is a classical example 
of the necessity for such practical rule of procedure. 1fa.nifestly 
accused, and accused alone, possessed the .knowledge which might 
have explained, the irregular practice in his office and -the dis- · 
appearance of the four separate sums of money. He elected to 
remain silent when confronted wiih highly incriminating evidence. 
He therefore has no cause for complaint if such evidence and 
legitimate inferences therefrom are. resolved against him." 

- In the case at bar the Federal statute in question makes criminal a. failure 
to properly account for public moneys on the part of the officer receiving 
s~. Once such a failure is shown, it behooves the accused to come forward 
with proof of extenuating or exculpatory circumstances, if any there be. 
No such circunstances have been shown here. 

Counsel for the.defense, at the close of the evidence for the prosecu
tion, moved for findings of not guilty of the Charge and all Specifications, 
relying on the case of Dimmick v. United States, 121 Fed. 638, on the ground 
that there was ·no proof that accused had knowingly and willfully failed to 
account. In the cited .case the accused therein was convicted of a viola
tion .of R.S. 5492, 18 u.s.c. 177, which statute made punishable a failure 
to deposit money of the United States when required so to do by the Secre
tary of the Treasury or the head of any other proper department. The in
dictment charged that the. accused "knowingly, willfully and feloniously" 
failed to make deposit as required and the court in its opinion affirming 
the conviction said that an offense was made out under the statute when 
a. 'willful a.nd felonious" failure to comply with the specified require
ments of the Secretary of the Treasury or the head of the proper department 
wa.s shown. Neither this statut'e nor the statute in question in the instant 
case, both of which are couched in much the same terms, contain the words 
"knowingly,• "willfully" or "feloniously" and the oourt izt the case cited 
by the defense counsel may well have used the terms "willful" and "felonious" 
by way of reference to ·the proof required by the indictment as drawn, a.a a.n 
interpretation of the words "when required so to do by the Se:lreta.ry of the 
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Treasury" in the statute under oonsidere.tion, or a.s an indioa.tion tha.t 

the failure to deposit must have been intentional. In thia oonneotion 

it may be observed th&t the ~ourt approved the trial judge 1s.·oharge to 

the jury that, in order to hold the accused guilty of & Tiolation o.f the 

statute, they must find that his .failure to deposit was "intentional a:nd 

willful". 


In the instant case, .the law member properly overruled the motion 
of the defense counsel for ti.ridings of not guilty, for even if it be 
considered to be the law that &n intentional and willful failure to 
aocount must be proved to sustain a conviction under the statute involved 
here, such a finding is warranted upon all the legitimate inferenoes to 
be drawn tram the evidence presented by the prosecution (CM 201537, Fouts, 
5 BR 157,241). The pleadings a.re sufficient to warrant a. conviotionlmder 
the statute,. for they a.re addressed to it by the use of the word "wrong
fully" in ea.oh specification and follow precisely its wording. In1 ~he 
opinion of the Board· of Review, the evidence is amply sufficient to support 
the court's findings that accused wrongf~ly failed to render his &ocounts 
as provided by law and as alleged in the respective specifications. The 
Boa.rd is also o.f the opinion that such failure was in violation of seotion 
90 o.f the Federal Cr;imina.l Code and of Article of War 96. 

6. War Department records. show that accused is thirty-f9ur yea.rs of 
age and is arried. He is a. high schobl graduate. From 13 January 1931 
to 12 January 1941 accused served as an enlisted man in the Regular Arrrr:,, 
the period .from 6· June 1935 to 5 June 1938. being spent in the Hawaiian 
Department.· He attained the rank of Sta.ff Sergeant a.nd his character 
rs.tings for the term O.f his enlisted Service Were 11excellent. II Qn 12 
January 1941 &ocuaed was discharged to accept active duty with the Air 
Corps as a second -lieutenant, F.ield Artillery Reserve. On 4 December 
1941 he was transferred to the F.inance Reserve and wa.s promoted to the -~ 
temporary grade of first lieutenant in the J.rmy of the United States on 
1 February 1942. Re was promoted to the _temporary grade of captain on 
26 September 1942 and to the temporary grade of major on 27 November 1943. 
He served overseas in the Greenland Base Command from 27 Felbruary 1942 to 
16 April 1943. - " 

7. The court was legally constit~ted and ha.d jurisdiction over the 
accused and of.the offenses. No errors injuriously a.ffeoting the substan
tial ri,ht1 ,of the accused were cammi tted during the trial. ~ the opinion 
of the Board o.f,Revi,8W' the record of trial is legally sufficient to support 
the findings of guilty a.nd the sentence a.nd to warrant confirmation of 
the sentence. Dismissal is a.utho~ized upon a conviction of an of.fioer· 
of a. violation of the 96th Article of War, 8.Ild a fine in a sum equal to 
the sum embezzled is mandatory upon a conviction of a Tiolation of section 
90 of the Federal Criminal Code. 
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JAGK - CM 312533 	 1st Ind 

1\'D, JAGO, 11"ashingto?1 25. D. c. OCT. 1 5 1946 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record· of trial and the 
opinion of the Board of Review in the case of Major James B. Moore 
(0-346337), Finance Department. 

2. Upon trial by general court-martial the accused was found guilty 
of wrongfully failing to render his accounts· for certain public moneys · 
as provided by law in violation of Article of War 96. ·He was sentenced 
to·be dismissed the service, to pay to the United States a fine of 
~2,957.58 e.nd to be confined at hard labor at such place as the review

·ing 	authority might direct for five years. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. A su!lWlry of the evidence may be found in the aocompa.nying opinion 
of the Board of Review. I concur in ihe opinion of the Board that the record 
of trial is legally sufficient to support the findings and the sentence and 
to warrant confirmation of the sentence. 

From 20 January 1945 to 13 June 1945 accused was the accountable finance 
officer for the 1Iiami Air Technical Service Command and,· as such, received 
checks and moneys belonging to the United States in the following amounts 
and on the following dates a 

Date Checi:s Amount 

2 6 February 1945 -.. ~601.~9 
26 February.1945 II ~735.22 
29 March 1945 II $386.33 
24 April 1945 ·D ~220.90 
25 April 1945 n $549.66 
26 :May 1945 Cash $206.40 
1 June 1945 It $257.38 

The checks were deposited for collection to accused's official credit shortly 
after their receipt. Accused failed to enter the above items on his daily 
Schedule of Collections and the amounts thereof were not included on his 
monthly Account Current. Accused handled all cash collections personally and 
was the only person in his office who could check the balance between the 
Schedule of Collections, made up by his accounting section, and the cash in 
hand ~nd in the bank. The Schedules were brought to his attention before 
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being forwarded and became Qfficial only through his approval. Section 
90 of the Federal Criminal Code provides that every officer or agent,_of 
the United States who, having received public money which he is not au
thorized to retain as salary, pay, or emolument, fails to render bis 
accounts for the same as provided by law shall be deemed guilty of em-· 
bezzlement and shall be fined in a sum equal to the a.mount of the money 
embezzled and imprisoned not more than ten years. The amount of accused's 
fine is equal to the sum of the amounts shown above. 

4. The accused is 34 years of age and is married. He is a high school 
graduate. From 13 January 1931 to 12 January 1941, accused served as an en
listed man in the Regular .Army, the period from 6 June 1935 to 5 June 1938 
being spent in the Hawaiian Department. He attained the rank of staff ser
geant a·nd his character ratings for the term of his enlisted servi~e were 
"excellent." On 12 January 1941 accused was discharged to' accept active 
service with the Air Corps as a second lieutenant, Field Artillery Reserve. 
On 4 December 1941 he was transferred to the Finance Reserve and was pro
moted to the temporary grade of first lieutenant in the Army of the United 
States on 1 February 1942. He was promoted to the temporary grade of captain 
on 28 September 1942 and to the temporary grade of major on 27 lbvember 1943. 
He served overseas in the"Greenle..nd Base.Command from 27 February 1942 to 
16 April 1943. 

5. Careful'oonsideration has been given to-thre~ letters written by 
accused and protesting his innocence which accompany the record of trial, 
and 1 etters written in his behalf by the Honorable Claude Pepper, United· 
States Senator from Florida,· and the Honorable Allen J. Ellender, United 
States Senator from Louisiana. 

6. Ao cording to the Staff Judge Advocate·, s review, : aocused 's organiza
tion was informed on 5 March 1946 by the Eiggs National Bank of Washington,
D.c. that accused had overdrawn his personal checking account· in that bank 
in the sum of taa9.05, the overdraft occurring when.a check in the· amount of 
$2400 drawn by and payable to another and indorsed for deposit by accused 
was dishonored by the drawee bank with the notation th.at the check was a 
forgery. Accused's offer to repay this overdraft at the rate of flOO per 
month was refused by the bank. Accused stated that the cheok was given to 
him by the paye~ thereof in pa~ent 0£ a gambling debt. 

7. It appears from the accompanying papers that the Board of Officers 
appointed to close out accused's 'account found him indebted to the United 
States in the sum of $2963.19 and that this finding was approved by the 
Secretary of War. This sum apparently includes the amount qonsidered by 
the court in arriving at the·amount of the fine imposed by its sentence. 
I have been informed by the Office of-the Chief of Finance that ao.cused's 
pay and longevity are being applied to this indebtedness to the extent 
that, a.s of 1 October 1946, the amount of $1,593.73 had been collecte~ by 
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the United States, leaving an unpaid balance of $1369.44. Although there 
are no mitigating circumstances to accused's failure to account as required 
by law for the Goverruoont moneys coming into his possession, which failure 
i~ a.position of public trust clearly indieates that he is unworthy of 
his commission, nevertheless, due to his long service and the partial resti 
tution effected by the stoppage of his pay, I recommend that the sentence 
be confirmed but that the .fine and so much of the confinement as is in ex
cess of three years be remitted and that the sentence as thus modified be 
carried into execution. I also reconunend that a· United States disciplinary 
barracks be designated as the place of confinement. · . 

' .. ' 
8. Inolosed is a form of' .~tion designed to carry into execution the 

foregoing recommendation should · t with your approval • 

.. 

5 Inola 	 THOMAS H. UREEN 

1. Record of trial . Major General· 
2. Form of action The Judge Advocate General 
3.Three ltra .fr aco 1d 

(1) 	to IG 5 •Y 46 
(2) 	to JAG, 20 June 46 
(3) 	to IG, 19 July 1946 

4. 	~ ltrs fr Sen Ellender, 

26 Apr 46 and 26 .Mi.r 46 


5. Ltr .fr Sen Pepper, 22 May 46 

o.c.v.o• .321, 24 clct 1946 ). 
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WAR DEPARTMENT , 
In the Office of-The Judge Advocate General 

JAGQ - CM 312584 

UN IT ED.ST AT E 0S 	 ) 
). 

v. 	 ) 
) 

Private First Class PURSEL) 
COLLEY (34753598), Battery)
"B", .349th Field Artillery)
Battalion. ) 

Washington 25, D. c. · 

JUN 1 7 1946 
XV CORPS, UNITED ST.A.Tm APJ.fY 

· Trial by G.C.M., convened at 
Bamberg, Germany, 19 and 20 
February 1946. Dishonorable 
discharge and confinement for 
life. Penitentiary. 

REVIEW . by the OOARD OF REVIEW 

OLIVER, TREVETHAN and DAVIS, Judge Advocates 


l. The Board of Review'has examined the record of trial in the case of 
the soldier named above and submits this, its holding, to The Judge Advocate 
General. · 

2. The accused was tried 	upon the following Charge and Specification: 

CHARGE: Violation of th,e 	92nd Article of War. 

Specification: In that Private Pursel (NMI) Colley, Battery B, 349th 
Field Artillery Battalion, did, at Dinkelsbuhl, Germany, on or ' 
about November 29,' 1945, with malice aforethOught, willfully, de
liberately, feloniously, unlawf'ul.1,1', and with premeditation kill 
on@ Josef Filberich, a Hunman Lsiy being, by shooting him with. 
a pistol. 

The accused pleaded not guilty to and was found guilty ot the Charge and Speci
fication. No evidence of previous convictions was introduced•. The accused was 
sentenced to be dishonorably discherged the service, to forfeit all pay and al 
lowances due or to become due, and to be confined at hard labor, at such place 
as the reviewing authority ~ direct, for the term of his natural life. The 
reviewing authority approved the sentence, designated the United States Peni
tentiary, Lewisburg, Permsylvenia, as the place of confinement and forwarded 
the record of trial for action under Article of War 50;!. 
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,3. The evidence for the prosecution~ be stated as follows: On the 
evening of 29 November 1945 accused was in the room of Sergeant Owens. OWens 
owned a German pistol which he missed several days afterwards. A pistol was 
identified by him as the one in question and was admitted into evidence as 
Prosecution•s Exhibit l {R 11, 12). Later in the evening of 29 November ac
cused was at the enlisted men•s club in the town of Dinkelf.buhl. He appeared 
to have a holster on his side {R 15). During the evening accused asked the 
bartender for beer end, when informed there was no more, pulled out a pistol 
end pointed it toward the bartender. The pistol.was a.bout the size of end re
sembled a pistol shown to the witness {bartender) ·(R 22, 23). Accused left 
when the club closed about 2240 hours (R 16) and was last seen walking in the 
direction of headquarters with another soldier (R 25). Around midnight of 29 
November the bell was rung at a certain house in Dinkelsbuhl. Frau Ozolins, 
who was a.wakened by the bell, went to the door and asked in German who was 
there. A man answered in German that he was looking for a place·to sleep and 
threatened to break in the doors if they were not opened. The shadow of a man 
could be seen through the glass panels, standing in a vestibule outside the door. 

·Mr. Filberich came out and said n•••we won•t open the doors ••• n, then there were 
three ehots. Mr. Filberich. ran back to his room, fell on the floor and said 
n•••he caught me, ai'ter all•••n. ,The man outside the door spoke both German 
and English. (R 28, 29, 30, ,31 and ,32.) Photographs of the house were admitted 
into evidence as Prosecution's Exhibit 2 {R 32). They disclose a two-part door, 
each upper half containing six translucent panels. A round hole appears in one 
panel, the approximate center of' this hole being fi.ve feet five inches from the 
noor (R 53). There were no other holes in the door (R 45) and it was closed 
and locked during the entire episode. The shots came through the window in the 
door {R 49, 50). A doctor was called to the house of Mr. Filberich and foupd· 
him suffering from wounds caused by a small calibre weapon (R 35; Pros. Ex:. 3). 
Another doctor was called to the hospital and observed that ;oseph Filberich 
was suffering from two wounds on the front side of both thighs, just below the· 
groin. Filberich died as a result of the great loss of blood.due to this injurr 
(R .36; .Pros. Ex:. 4). On the morning of JO November 1946 accused was arrested as 
a suspect. When seen by the arresting officer his uniform was dirty and in a 
state of' disorder (R J7, JS). He had a cut on the finger of' his right hand and 
states he didn't know how it was received. He said he bled ver, free]Jr when he 
was cut (R 41). Accused told another witness that he cut his hand on a can (R
42). Jledical examination of accused's hand the next day showed lacerations on 
back of his right index finger and right fourth finger and a scratch on his 
right forearm. The cuts were jagged. A moderate swelling over the knuckle in
dicated an impact at the time of injU1"7 (R 59; Pros~ Ex:. 16). 

A bullet was found in a pillow ii1 the house where the shooting occurred 

(:R 44). Three slivers of wood were cut from the fence in front of the railroad 

station in Dunkelsbuhl (R 53, 54). Three blocks of wood were chiseled from 

the floor of the corridor of the house (R 54). These items together with the 

trousers worn by accused were submitted to a laborator, and tests showed that 
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blood was present on al1 of them and that the blood on the blocks and slivers 
of wood and on the trousers was Group non (R 55; Pros. Ex. ll). Accus~d•s blood 
is Group non (R 59; Pros. Ex. 15); but so is the blood of 45% of the white race 
(Pros. Ex:. 11). · 

The pistol was found on 17 December 1945 on the east side of the railroad 
dam in Dinkelsbuhl._ It was rusted (R 46, 47, 48). Laboratory tests indicated 
the presence of nitrates in the pistol and this would signify nthat this gun 
had been fired recently, or that it had not been cleaned since the last time 
it was firedtt (R 51; Pros. F.x. 7). Ba.ll.istics tests were performed on the bul
let found in the house and on test bullets fired from the pistol; art was found 
that they are all identical with respect to calibre, type of emmunition, number, 
direction of turning and relative widths of land and groove markings. Also the 
microscopic examination disclosed that all bullets specimen show the markings 
of a gun bore which was worn to the extent that only one side of the land made 
a distinct mark on the bullets. In addition, there were found several similari 
ties~ the-minute striations on al1 bullets wch were placed there by the fir 
ing weapon. -Although there were no real outstanding similarities in these minute 
striations, there were definitely no significant dissimilarities.n_ The opinion 
of the examiner was that the pistol very probably fired the bullet in question 
(R 59; Pros. Ex. 12). 

After accused was warned of his rights (R 60, 61, 65,66) be signed a state
ment which reads in part as follows (R 66; Pros. Ex. 17)i · 

"***I arrived at Dinkelsbuhl at the 969 FA Ba on 29 November 
1945, at about .J.700 hours. * * * About nine or nine thirty I started 
towards town and the club*** I was carrying a .32 caliber auto
matic pistol in a holster on my belt on the right side. I don•t know 
the kind or make of the pistol. I walked up to the bar and had one 
beer. When they closed the club I was one of the last to leave. I 
am not a big drinker, when I take one drink even a small one it goes 
all over me. Outside the club I asked how to get to the CP and some 
sergeant, while he was directing me, saw a soldier and asked him to 
take ma to the CP. We walked about to the bridge, where we split. 
I don•t remember which direction I went, but I remember entering the 
door of a house, and turning on the light in. the hallwq. I found a 
doorbell which I remember ringing. I remember talking to a·1aay, and 
later hearing a man.•s voice, but I don1t remember what I said. I re
member firing 111¥ pistol twice _but I don•t remember whether I fired it 
through the door. I left the house but I don•t remember picking up 
en:, empty cartridges. I don•t remember the direction I walked, but 
·r do remember falling dollll the bank onto the railroad tracks. The_ 
next thing I recall is Seeing the guard beside the fire, where I 
slept until almost d.eylight, when I returned to the CP. Before I re..: 
turned to the CP, I noticed I had lost the pistol, and I guessed it 
was at the place I had fallen. I went to this spot but I could not, 
fiJ:l.d the pistol. It was then I returned to the CP. · 
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•I don•t know how I cut my finger bu.t I first noticed it when 

I felt the blood getting cold on my fingers. I don•t know whether 


,this was before or after I fired the pistol. I bleed very easily 

whenever I am cut, and I bleed a lot. I wiped the blood from my 

hand on my pants. The pistol which I had that night did not belong 

to me bu.t belonged to Sgt. Owens. 11 


4. When the prosecution of'f'ered the foregoing statement i.Ii· evidence the de
fense counsel objected upon the ground that it was not voluntary., and indicated 
a purpose to put the accused on the stand to testify upon that single question. 
The trial judge advocate expressly stated that he understood •that the accused 
is only going to testify as to the statement which is under discussion here•. 
Accused was accordingly sworn and took the stand to testify only to the cir 
cumstances pertaining to his being warned under the 24th Article of' War before 
he made the statement {R 61, 62). He testified as to his limited education 

-and 	stated he didn't remember what Agent Eckels.told him before questioning 
him. Accused didn•t remember· Eckels telling him that he didn•t have to say 
a.nything that might be used against him. He was trying to tell Eckels the 
best he could what he knew, Eckels just told him to tell the truth about what 
he knew (R 6J). On cross-examination accused admitted that Eckels didn•t 
threaten him or offer a reward for signing the statement. In the same cross
examination the following testimony was elicited by the prosecution (R 64)t 

"Q: Did you tell him the truth? 

A. 	 I t?ld him the truth as I knowed it, sir. 

Q. 	 And did you later tell Lieutenant Clark that what you had told 
Agent Eckles was true? 

*** .A. 	 I don•t remember talking to him about it, sir. 

Q. 	 ill right., when you signed this statement, did you do it of' your 
own tree will? 

A• 	 Yes.sir. I did. 

Q. 	 And you told .Agent Eckels that the thinge in it were true? 

A. 	 That•s right, sir.• 

After Prosecution1 1!1 Exhibit 17, the statement of' the accused, was received into 
evidence .and read to the court, defense counsel objected to the sentence begin
ning • •••I remember f'iring '1113' pistol twice ••• • on the ground that "the accused 
says that he didn't state that., but that it was written in this way and he 
signed the paper anyway." This objection was overruled and the law ~ember 
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stated that defense counsel might endeavor to refute the statement by recal
ling Agent Eckels or by placing the accused on the stand (R 67). The defense 
did neither, although the matter was specifically called to the attention of 
defense counsel by' ~he court after the prosecution rested, and the-defense 
requested that the objection be striken from the record •. ' And after the ac
cused's rights were explained to him he elected to remain silent (R 68) • 

. 
It was stipulated that the blood on the rope which was used as a tourni

qu3t for Mr. Filberich was type "0" (R 67). 

5. Murder is the unlawful killing or a human being with malice afore
thought, without legal justification a.nd excuse. The malice may·exist at the 
time the act is committed and may consist of knowledge that the act which causes 
death will probably cause death or grievous bodily harm (MCM, 1928, par. 148.!, 
pp. 162-164). The law presumes malice where a deadly weapon is used in a man
ner likely to and does in fact cause death, and an intent to kill may be in
ferred from an act or accused which manifests a reckless disregard for human 
life. 

The evidence in this case establishes that some person stood in the vesti 
bule before the door of deceased's house and, after demanding admittance into 
the house, fired a weapon through the door when admit.tance was refused and that 
deceased was struck and killed by a bullet. A finding that murder was committed 
was proper. 

The bulk of this record consists of evidence adduced by the prosecution to 
establish that accused was the perpertrator or this murder. This evidence was 
circumstantial. Among the facts proved by the prosecution which connected the 
accused to the crime were the following: on the night in question accused was 
in the town where the murder occurred and had in his possession a pistol which 
nprobably" fired a bullet found in the house after the shooting. Blood found 
in the .corridor .· of the house corresponded in type to accused• s blood. He had 
cut his hand that night and bleeds freely. Accused remembered going to a house 
that night, entering a hallway, ringing a doorbell, carrying on a conversation 
with a woman, hearing a man•s voice, and firing a·pistol twice although he did 
not remember whether he fired it through the door. His memory of the occurrence· 
ties into the events described by the occupants of the house. The cumulative 
effect of the prosecution•s evidence leads inescapably to the conclusion that 
accused was the person who fired the fatal shots. 

Several questions raised by the record of trial have caused us some con
cern. The stioulated testimony contained in Prosecution's Exhibits 7, 11 and, 
12 describe tests performed to determine, respectively, the presence of ni
trates in the pistol, the presence of blood and the types thereof on the trousers, 
blocks and slivers. of wood, and whether the pistol fired the bullet found in' 
the house of the deceased. The stipulation~ describe these witnesses as members 
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of the Criminal Investigation Division, but nothing is said as to their quali 
fioations as experts or as to their ability to cs:rry out the described experi
ments. If these witnesses were not'experts, qualified by training and experience 
to make and interpret the tests and analyses, their testimoey would be entitled 

· to no evidentiary weight. In our view, however, we cannot assume, under the 
circumstances disclosed by this record, that these witnesses were not qualified 
as experts in their respective fields. The stipulated testimony of each is'in 
technical terms and describes· scientific processes which are not ordinarily 
lmown to persons untrained and unskilled in such matters, and which are ex
pected to be within the peculiar lmowledge of persons who are so trained and. 
skilled. We feel that where the stipulated testimony is of such character as 
thus to demonstrate patently and conclusively upon its face that the witness 
possesses expe~t knowledge of the subject matter, the stipulation that he will 
so testify constitutes an admission that he is :f'ully qualified to speak as an 
expert~ · 

Inasmuch as the accused testified only to the circumstances pertaining to 
his being warned under Article of War 24 before he made the extra-judicial state
ment, Prosecution's Exhibit 17, the .questions asked him on· cross-examination by 
the tl'ial judge advocate must be considered. When the prosecution offers in evi
dence en extra-judicial statement of an accused, the accused has the right to 
testify fr~ely concerning the manner in which his·confession was procured with
out being at the same time required to testify against himsel.£•. CM 275738, fil:,!!
~, 48 BR 145. In a case :wherein an accused beoame a rltness on his own behalf' 
for this expressly limited purpose, the prosecution's question - "Was the state
ment you made true?" - was held to be highly improper and the admission of the 
confession was held to be an error (CM 282871, Marguez, 11 BR (ETO) 105). The 
reasoning of the latter case is thats 

"The question and the affirmative answer by accused, in view or 
the fact that the statement was subsequently received in evidence, 
were substantially a confession of his guilt in open court end con
stituted an invasion of his privilege to remain silent on the issue 
or his guilt, which privilege he significantly e-lected to assert 
both at the time he appeared as a witness for the limited purpose 
and later when his rights were explained to him. The failure ot. 
the accused to insist upon his privilege and of his counsel to ob
jeqt when the question was asked, do not constitute waiver under 
the circumstances. The improper question and the answer elicited, 
may well have influenced the law member in ruling that the confession 
was voluntary, and the court in finding that accused committed the 
offense charged ••• The testilllOey of accused that his statement was 
true may have lead the law member to conclude that any improper 
methods used to secure the statement in this case did not in tact so 
infiuence the mind of the accused as to induce him to make a false 
confession,and that therefore the statement was voluntary. It can
not be said that the testimoey of Agent Crovo and accused, independ. 
ently or the latter's admission of the truth of his statement, contain 
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legal evidence or such quantity and quality as practical.J.¥" to compel 
a finding that the statement was voluntari'.cy' given (citations)~" 

It is apparent from these two decisions that the questions asked accu;~d in' this 
case on cross~examination as to the truth of his statement were na_grant'.cy' im
proper. It does appear to us, however, that the other evidence, taken as a whole, 
is compelling that the statement was voluntarily made. But was the accused 

-damaged in other ways? The defense objected to the most material sentence in 
the statement on the ground that accused had not made it. However, the defense 
did not recall Agent Eckels or place the accused on the stand, as suggested by, 
the law member, although his attention was called again to these possibilities, 
and he requested that his objection to the sentence in the statemen~ be stricken 
from the record.· It is impossible for us to speculate as to whether the im
proper cross-examination had anything to ao with the decision of defense counsel 
or the accused not to take the stand in an effort to refute the objectionable 
sentence in accused's statement. we can see that the admissions by the accused 
in his testimoey to the effect that his extra-judicial statement was true would 
cast a considerable cloud of doubt over his testimonial attempts to impeach the 
statement.; but on the other hand, proper cross-examination could elicit testi 
moey from the accused that his statement was true even if he had not previous'.cy' 

· so admitted. We are of the opinion that the record contains legal evidence of 
such quantity and quality as.practically to compel in the minds of reasonable 
end conscientious men the findings of guilty and that the improper cross-exami
nation did not injuriously affect the substantial rights of the accused • . , 

6. The charge sheet shows accused is 25½ years of age and was inducted on 

14 June 194.3 at Ft. Benning, Georgia. He had no prior service. 


7. The court was legally constituted and had jurisdiction of the person 

and the subject matter. No errors injurious'.cy' affecting the rights of the ac

cused were committed during the trial•.In the opinion or the Board ot Review, 

the record of trial is legally eufficient to support the findings of guilty and 

the sentence. · 


.'71!L~ .-~~~t· 
'. , Judge Advocate 

...J.}f..;...;::~~_;_·_.}}~,....~=--·------·___, Judge Advocate 

G.C.¥.0~ 3031 ll Oct 1946)°
• 

• 
7 

http:injurious'.cy
http:previous'.cy
http:na_grant'.cy
http:voluntari'.cy




(235) 


"ifAit LEP A.B.TMENT 
In the Office of The Judge Advocate General 

Washington, D. c. · 

JAGH - Cl! 312587 1 J SEP 19tr 

U N I T E D S T A. T E S 	 ) N!NTH INFANTRY DIVISION 

)· 


v. 	 ) Trial by G.c.u., .convened a~ 
) · Wasserburg, Germany., 5 February 

Private First Class TODOSIO ) 1946. Dishonorable discharge 
J. GAtl.CIA (385S3776), Head	 ) and confinement for life. 

.. 	 quarters Company Ninth In ) United States Penitentiary. 
fantry Division )· 

F£ VIE11 by. the BOARD OF 1iE VIEVT 
EOT'.IENS'IEIN., SOLF and SCH\VA~R., Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the s-oldier named above. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 93rd Article of War. . 

Specification: In that Private First Class Todosio J. Garcia, 
Headquarters Company Ninth Infantry Division, did, at or 
near Gabersee., Bavaria, Germany., on or about 1600 hours, 
22 November 1945 connnit the crime of sodomy, by feloniously 
and against the order of nature having carnal connection, 

. (per os) with Sophie Herbert, 	a German woman. 

CHARGE II: Violation of the 92nd Article of 'VTar. 

Specification: In that Private· First Class Todosio. J. Garcia, 
Headquarters Company Ninth Infantry Division, did, at or 
near Gabersee, Germany, on or about 1600 hours, 22 November 
1945, forcibly and feloniously, against her will, have 
carnal knowledge of Sophie Herbert. 
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He pleaded not guilty to, and Ytas i'mmd guilt:r 01', each Charge and Specifi 
cation. Evidence or one previous conviction was introduced. · He 'Was sen
tenced iiO be dishonorably discharged the servia,; to rorfeit all pay and 
allowances due or i;o become due and to be ·confined at hard labor nror iihe 
tem of his natural lifen. The reviewing authoriiiy approved iihe sen"tence, 
designated iihe.Uniiied States Peniiientia.ry, ·tewisburg, Pennsylva.!11a, as iihe 
place o.r con!illement., anc1 forwarded the re cord 01· trial 1·or action under 
Article of War 50½. , 

. 
3. The Board of Review adopts the statelll3n1i of the evidence and J.aw 

contained in the Staff Judge Advocate' s review, except as hereinafter set 
forth. 

4. Sane question arises as 'to the voluntary nature of accused's con
fession which was introduced into evidence over the defense counsel's ob
jection (R 12, 13, Pros Ex A). As a resulii of a psychiatric e:xami nation 
o1· the accused made on 7 January 1946., at "the 98th General Hospital., it . 
,ras determined that he was in a constitutional psychopathic state 01' inad
equaiie personality and emotional instabili'tiy 'With a mental age of appro
ximately eight years (R 12). Before making the s'tatement in question 
accused was warned o1· his rights under 'the 24th Article of War by the 
Military· Police. Sergeam,, who questioned him (R 9} as follows: 

"Q• or 'IVhat rights did you warn hilil? 
A. 	 His rights under the 24th AW. 

Q. 	 Just what did you tell him? 
A. 	 I told him that he could either talk now or he could keep 

quiet ana talk 1·1rst to his lawyer or 'Whatever o!'ficer came 
down 1·ram. his compaey to speak w.i.th him~ 

Q. 	 Did you tell him anything more? 
A. 	 I "Gold him it would. go easier wi1ih hi.Jn ti" he woula 'tell 'the 

truth in the beginning and not have "to correci. other f:!'taiiemeniis. 

Q. 	 Just Ylhat did you say to him? 
A. 	 ht it would go easier with him ir .he told 'the truth in 'the 

beginning. n 

The general rule as 'to 'the e1'fe ct on con1·essions of statements that 
it would be better "GO 'tell the truth and similar exhortations is given by 
American Jurisprudence (20 .Aln. Jur.• 4.38) as .rollows: . 

20 .Am. Jr. 438 (sec. 508) "* * * '!here i::J some difference 01· 
opinion as iio whether saylng to the accused that it would be 
'b!!tter i'or him iio tell the tru'th or to confess constitutes 
such an iruiucement as Will make a confession obtained in con
sequence of it involuntary. In England., ·'the tendency 01' the 
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courts is to regard advice to tell the truth or to con1·ess or 
tell a.J.l a.bout tlle crime, 'When g1:ven by a person in authority, 
as suf1'ic1ent to render involuntary any resul'ting conression, 
and there is some support i'or this view in the United states 
@.ting Bram .!• Unhed Sta'tes, lb8 U.S. 532, "2 L. Ed. 5b8., 
18 s. Ct. lBJ/when ,;he exhortat.ion to t.he accused is made by a 
person in authority., as distinguished rrom a private person. 
The prevailing opinion, however, is that telling the accused 
that it would be better i'or him to speak or tell t,he truuh 
does not 1'urnish any inducement., or a sufficient inducemept, 
to render objectionable a confessiO!!, thereby obtained, unless 
threats or promises are applied. LCiting Sparf v. thlited 
States, 156 U.S. 51, ~9 L. Ed. 343, 15 S. Ct. 273d." 

More recent examples of the majori'tiy rule are: 

Fitter v. United States, 258 F. 5b7 (CCA NY 1919) 

Murphy v. United S:taties, 285 F. 801 (CCA Ill. 1923) 


.. 
The rule as laid down 1n "the ManuaJ. is as follows: 

"Facts indice.ting 'that a confession was induced by hope 
of benefit or 1·ear of punishment or injury inspired by a person 
competent (or oelieved by the party confessing to be competent) 
to effectuate the hope or fear is, subject to t.he follolling · 
o°Qservations., evidence that tlle confession -was involuntary. 
Much depends on the nature of the benefit or of the punishment 
or injury., on the words used,. and on the personali1:.y of the 
accused, and. on the relauions or the parties involved. '.lhus, 
a bene-fit, punishment, or injury or trivial importance i;o i;he 
accused need not be accepted as having induced a confession., 
especially where the confession involves a serious oi'Iense,; 
casual remarks or indefinite expressions need not be regarded 
as haVJ.ng inspired hope or fear; and an intelligem, experienced., 
strongmindea ~old.ier migh1i no-e be influenced by words and cir 
cumstances which might.influence an ignoranw, dull-minded 
recruit." MCM, 1928, par. ll.4!, (Underscoring supplied). 

The Board, after considering the language employed by the sergeant 
in warning accused., together -with -ehe lauer ffl:ll"mngs he received rrcm 
two ofricers., before voluntarily repealiingJ swearing to and signing his 
confession., is of the opinion that the statement made by the accused was 
not induced cy hope of benefit or by fear. While the procedure used by · 
the Miliuary Police Sergeant in ;,arning and questioning the accused in 
"this case was not one to be approved, the Board feels that accused's con
fession was not rendered involuntary as a resuli; thereot. 
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5. In Vl.ew of me above and 'the. 1·ac't 'tha't 'the testim~ submit:ted, in 
addii.ion 'to accused 1s confession, was compe.L.i.ing, the Boa.rd of B!VJ.tsw is of 
'the opinion tha'ti 'the record or 'tria.L is legal.Ly sunicient to 1:1upport the 
findings or gu:U'ty a.no: the sentence. 

6. 'The court was legally constituted aria baa ju.risdicuiou over.~ 
accused and 'the of1·enses. No errors injuriously at1ecting 'the subsi;antial 
rights 01· the accused were canmituea duriug 'tihe tria.L. A senten~ to death 
or imprisonment 1·or .Lire is mandatory upon a conviction 01· a Vio.1:&1iion o! 
Artie.Le o! War 92. CoLlf1nement in a peniuen'tii.ary is au'thorized cy Artiic.Le 
or War /.2 for the ofl:ense or rape, recognized liS an ul"i"ense o£ a civil 
na-i;ure and so puul.16hable oy peui:tentiary conf'i.Llemem, tyy s~ci;ion ';l78, Criminal 
Code or l.be United Stai.es (18 use, 45'1). 

if:t:~:~ ,f..,L·:: :::: 
------0-n-[e_a_i/_i_,...,,.,...,-·-··..f"".-1' Judg~ Advocai;e 
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·,.:AR. DEPAfiTME1'T 
(2.39)In the Office of The Judbe Advocate General 

, . iiashington 25, D. c. 

JAGK - CM 312642 24 SEP 1948 
'QNITED·STA.TES. ) ARMY AIR FORCES TECHNICAL 

) TR.AU.JING C01,i1iA.ND 
v. ) 

) Trial by G.C.:M., oon,rened-at Chanute 
First Ueutenant CLYDE c. ) Field, Illinois, 19 March 1946~ 
DICKERSON (0-371340), Corps ) Dismissal. 
of Engineers. ) 

OPINION of the BOAP.D OF REVmT 
SILVERS, McAF'EE and ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of.trial in the 
case of the officer named above an:l. submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions a 

CBARGE: Violation of the 85th Article of War. 

Si9eoification ls In that 1st Lt. Clyde c.- Dickerson,' CE, 
Squadron C, 3502d Ali' Base Unit, was, at the Offic~ of the 
Post Engineer, Chanute Field, Illinois, on or about 13 
February 1946, found drunk while on duty as Assistant Post 
Engineer. · 

Specification 2 a .In that 1st Lt. Clyde c. Dickerson, ...•••, 
was, at the Office of the Post Engineer, Chanute Field, 

' Illinois, on or a bout 14 February 1946, found .drunk while 
on duty as Assistant Post En~ineer. 

He pleaded not guilty to the Charge and its Specifications but guilty of 
being "drunk on military reservation" at t~e time tmd place alleged in each 
Speoifioation in violation of Article of War 96. The court found accused 
guilty of the Specifications and Charge. No evidence of previous convic
tions was submitted. He wa~ sentenced to be dismissed the ·service. The 
reviewing authority approved the sentence and forwarded the record of trial 
for action under the 48th Article of War. 

' 
3. For the prosecution. 

In view of his plea. of guilty to being drunk on the Chanute Fie~d 
Military Reservation on 13 February 1946 and 14 February 1946 in viola
tion of Article of Yiar 96, the discussion of the evidence will be directed 
more specifically to the question of wheth~r accused was on a duty. status 
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• 
at the times and place alleged. ·rn compliance with proper orders the 

·accused reported for duty at Chanute Field, Illinois, on Monday morning 
11 February 1946. Ee was verbally assigned to the Office of the Post . 
&lgineer, but he had not been given any specific duties to perform (R.8). 
Lieutenant 8olonel Royal V. St. John; AC, Post Engineer, gave him the manuals 
that would orient him with his expected duties (R. 9). One of the Assistant 
Post Engineers was nonnally assigned to Property and Supply, one had charg~ 
of. the 11'8.intena.nce Section, and one had charge of Operations (R. 8). On 
Tuesday, 12 February 1946, the a~cused flew to Truax Field with First Lieu
tenant 'John W. Mulheron,•AC, one of the Assistant Post Engineers (R. 9). 
By paragraph 67; Special Orders No. 44, Headquarters, Chanute Field, 13 · 
February 1946, accused was assigned duty as Assistant Post Engineer (R. 7, 

' 	 Pros. Ex. 1). At about 0900 hours on 13 February 1946 aooused entered 
the Post Engineers Office. He did not remove his overcoat although the 
room was warm. His speech was indistinct, his breath smelled of alcohol, 
and his motion was unsteady. At about 1100 hours, and at the request of 
Lieutemnt Colonel St. John, Lieutenant Mulheron took accused to his 
quarters (R. 12-13 ). On the following morning when Lieutenant Mulheron 
went to his office lie found accused "slouched" over his desk, obviously 
drunk. Lieutenant Mulheron secured the assistance o~ Mr. Joseph M. 'Williams, 
Administrative Assistant to the Post Engineer, and the two removed accused 
to his quarters (R. 13,15). Accused had not been assigned a desk and 
there is n.9 evidence that he performed any military duties (R. 8,16). A 
clinical report dated 28 February 1946, and made by Captain Kennet1h M. 
Kelley, Jr., MC, Army Air Forces, Regional Station Hospital, Chanute Field, 
Illinois, was received in evidence. This report shows accused's condition 
as followsi 114. D_iagnosisa Alcoholism, acute" (P.. 12, Pros. Eic. 2). 

For the defense. 

After explanation of his testimonial rights, accused elected to be sworn 
_as a witness in his own behalf., He stated tha·t he had been sent overseas 
in 1,ray 1943, served with the 29th Replacement Battalion in A.frioa, was trans-· 
ferred to the'3rd Infantry Division for the invasion of Italy, "got a little 
sick" and was sent back to the 396th Battalion where he was subsequently 
hospitalized for about a inonth. He later took part in the invasion of 
Southern France, and testified that he had about eighteen years total service 

. in the Army, including five years service as an officer and five months of 

actual combat. Aocused states that he had experienoed domestio troubles 

since returning from overseas and had spent about five months in various 

hospitals (R; 17-20). 


4. The record indicates that the defense was based solely on the oon
tention that accused, admittedly drunk on the two occasions mentioned in 
the specifications, was not 

It
drunk on duty as Assistant Post Engineer" 

' 

within the meaning of Article of Viar 85. This is quite novel, in that 
it presupposes that if an officer's condition was such as to preclude him. 
from performing duties, he could not be drunk ~ duty. Al though under this 
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Article it is necessary that aocused be found drunk while actually on 
duty, the faot that he became drunk before going on duty, while material 
in extenuation, is immaterial on the question of guilt (MCM, 1928, par. 
145). "The evidence shows aocused to have been in a duty status on both 
13 and 14 February 1946, that he was drunk on both occasions and at the 
place where he was required to be for duty. It is not neoessary to show 
that he was drunk while actually performing duties. A somewhat similar 
state of facts was oonsidered b-y the Board of Review in CM 209988, Cromwell, 
9 BR 169, wherein the aocused went to his office, sat down in a chair and 
went to sleep, but was later ordered to leave the premises because it was 
apparent that he was too drunk to perform his duties. It was held in that 
case that aocused was drunk on duty within.the purview of Article of War 85. 

6. Viar Department reoords show that accused is 36 years of age, marri~ 
and the father of three children. He graudated from the Fort Dodge, Iowa, 
High School in 1929 and served as an enlisted man in the Iowa National Guard 
from 4 January 1928 until 8 June 1936. On 3 July 1936 he enlisted in the 
National Guard, District of Columbia. He was appointed second lieutenant, 
Corps of Engineers, National Guard of the United States in the Army of the 
United States 13 ~ugust 1939, and entered upon extended active duty in the 
~ of the United States 3 February.1941. Accused was appointed first 
lieutenant, Corps of Engineers, 26 Ma:y 1942, with date of rank from 1 
Feb:i:uary 1942. · 

6. The court was legally constituted and had jurisdiction over the 
aooused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review, the redord of trial is legally sufficient to support 
the findings of guilty a:cd the sentence and to warrant oonfirmation of the 
sentence. Dismissal is mandatory upon conviction of an offioer of a viola
tion o£ Article.of War 85 committed in time of war. 

Judge Advocate 

(',,,.A.., 6,, :n'.) ~, - , Judge Mvooate 

_.,,.JdLLJ.~ , Judge ~Advocate 
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JAGK • CM 312642 lat Illd 


WD, JAGO. Washington 25. D. C. 

TOa The U:atder Secretary of Wu 

1. PuraU&nt to Executin Order No. 9556, dated 26 U..y 1945. there 

are tra.nsmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the ca.se of Fi.rat Lieutenant Clyde c. 

Dickerson (0-371340). Corps of Engineer,. 


2. Upon.trial by general court-m.artia.l this officer was found guilty 

of two specifications of being drul'.llc: on duty in violation of Article of 

War 85. He wa.a sentenced to be dismissed the service. The reviewing au

thority a.pproved the sentence and forwarded the record of tria.l tor action 


. under Article of War 48. · 

3. · A summary of the evidence ma.y be found in the accomp~ng ·opinion 
of the Boa.rd of Review. I co;.cur in the opinion of the Boa.rd tha.t the record 
of tria.l ia legally sufficient to support the finding• ot guilty and the 18n• 
tence a.nd to wa.rra.nt oonf'irmation of the 1entence. 

The record shaw-a tha.t after reporting tor duty at Chanute Field. 
Illinois. a.nd being a.aaigned u Assistant Poat Engineer. the aoouaed wu. 
·on 13-14 Februe.ry 1946, drunk a.nd unable to perform any duti.91. · Clinioa.l 
report of the Army Air Forces Regional Hospital, Chanute Field, dated 28 
Febr~ary 1946, ahowa his condition to be •A].coholiam, Acute.• War Depart
ment records show this officer to ha.u a prior history of hospitaliza
tion tor a.lcoholism. There was forwarded with the record of trial in thi• 
case a petition recommendiDg clemency a.nd signed by six members of the general 
court-ma.rtial which hea.rd the case. The reviewing authority a.ho addreased 
a letter da.ted 8 April 1946 to the Secreta.ry of War a.nd attached aa.me to 
the record whioh recommended that the execution of the sentence be aua
pended. HClll'ever, on 4 August 1946, there was forwarded to this office by 
the Commanding Genera.l, Chanute Field. Illinois, a request that in view ot 
the •repeated acts oommitted by subject officer• the reco111111endations tor 
clemency be ignored.· Attached to this communication are affidavits of five 
officers and one enlisted man attesting to continued drunkenness a.nd mi•
conduct on the pa.rt of accused since his trial. The af.f'ida-vita indicate 
that a.ccused lacka the stability of character required of a.n officer. 
However,in 'view of the clemency recoJlllllendations ma.de by both ·the court and 
the reviewing authority. I recommend that the sentence of dia:mis1al be con
firmed but that the execution th•r•C?f be suspended during good behavior ot 
the accused. 

4. Incloaed ia a form of action s to carry into effect the 

foregoing recommendation, should it et wi 


ur ap:~: 
H. GREEN , Incl• 


Major General
1. Record of trial 
The Judge Advocate General2. Form of aotion 


Z Ltr tr CG Chanute Field , (G:c.i(a.3u;1BOct-1946>.-
• dtd 31 ~y 46, w/8 incla 


,. Ltr tr CG. Scott Fld. 5 July 46, w/2 incll 


http:Secreta.ry
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WAR DEPARTMENT 
Array Service Forces 

In the Office 0£ The Judge AdYocate General 
Washington., D. C. 

SPJGN-CM 312655 -· 
) SECOND SERVICE CO*AND 

UNrTED STATES ) - ARM!' SERVICE FORCF.s 
) 

v. 

Private WILLIJJI GASTON 
(34384363)., Attached Un

) 
") 
) 
) 

Trial by G.C.:M., convened at 
Fort Jay, New York, 15 March 
1946. Dishonorable discharge 
(suspended) and confinement for 

assigned to MP & PG De
tachment., 1201st SCU, Fort 

) 
) 

five (5) years. 
Barracks. 

Disciplinary 

Jay., New York. · ) 

OPINION 0£ th.EJ BOARD OF REVIE« 
BAUGHN., O'CONNOR and O'HARA., Judge Advocates 

,. 1. The record of trial in the case 0£ the soldier named above having 
been examined in the Office 0£ The Judge AdTocate General aIXi there found 
legally insufficient to support the findings a.rd sentence has now been 
examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

; 2. The accused was tried upon the following Charge and Specifi 
cation: 

CHAR,GE: Violation of the.58th Article of War. 

Specification: In that Private William Gaston, attached un
assigned to MP&ro Detachment, 1201st SCU., Fort Jay., N.Y., 
then a member of 445th Port Co., Fox Hills, SI., N.Y., did, 
at Fox Hills, Staten Island, N.Y., on or about 4 July 
1945., desert the Service of the United States, and did 
remain absent in desertion until he was apirehended.at 
New York, N.Y., on or about 30 Januar,y 1946. 

He pleaded not guilty to, and was found guilty of, the Charge and Specifi 
cation. He was sentenced to be dishonorably discharged the service., to 
£or£ei t all pa;y and all01Jances due or to become due., and to be confined 
at hard labor, at such place as the reviewing authority might. direct, 

http:apirehended.at


. tor f'ive years. The reviewing autmrit;y approved the sentence bu~ 
BUspended the dishonorable discharge imposed until the soldier• s 
release from confinement, and designated the Eastern Branch, United 
States Disciplinary Barracks,Greenhaven, New York, as the place of · 
confinement. The proceedings were published in General Court-Martial 
Orders No. 121., Headquarters Second Service Command, Governors Island, 
New York, 6 April 19,46. 

3. The accused was tried on 15 March 1946 by a court appointed 
by paragraph 21, Special Orders No. 43., 2) February 1946, Headquarters 
Second Service Command, hereinafter 19fer.red to as the original order. 
Lieutenant Colonel Ralph A. Visco was designated as a member of' the 
court by that order. By paragraph 21., Special Orders No. 58., 11 March 
19,46., same headquarters, hereinafter reterred to as the aaending order, 
Captain Charles L. Palmer was detailed 11as member of' General Court
llartial aptd to meet at Ft. Jay, NY'by Par 30 SO 8 this Hq 10 Jan 1/., 
vice LT. COL. RALPH A. VISCO 02058361 ORD DEPf reld.• The original 
order contained the conventional statement that any unarraigned cases 
referred to the Trial Judge Advocate of' the General Court-Martial ap
pointed. by paragraph 30, Special Orders No. 8 would be brought to trial 
·before the court ~pointed by the original order. captain Palmer sat 
on the cou.rt l'lhich tried accused and participated in all the pro
ceedings at accused's trial am the record does not list Lieutenant 
Colonel Visco as either present or absent. By paragraph 14, Special 
Orders No. 80, 5 April 1946, same headquarters, hereinafter referred 
to as the correcting order, the amending order was corrected so as 
to constitute ·captain Palmer a member of' the court appointed by the 
original order - the oourt that tried accused - vice Lieutenant Colonel 
Visco, relieved. 

It is clear that Captain Palmer sat as a member o:r the court 
which tried acrused although, at the time, there were no competent 
orders in existence constituting him a member o:r that court. Unless, 
then, retroactive ef'f'ect can be given to the correcting order it fol
lows that the court was without jurisdiction to tr.rand sentence ac
cused. CM JOZ375, Macklin; CM 265840, Brown, 43 BR 97J CM ';3;497, 
Goggan, 49 BR 239; CM 131672, par• .365(1) Dig. Ops. JAG, ·1912-40. 

-
It is noted at the outset that tlie amending order is not 

meaningless. It did appoint Captain Palmer to a court and there was 
such a court in existence and it is not until 5 April 19"6, the elate 
of the issuance of the correcting order, that there is aey suggestion 
that there n.s a mistake made in the designation of' the oourt on which 
he was to sit. However that may be, the situation is analogous to 
that existing in CM ~8607, Mashburn, 24 BR 307, where the Board said 
{p. 308), . 

_IIJJher~ the prpceedings are invalid for the reasons 

2 
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stated above, fo.rncer not detailed sat as maIIibei} 

they cannot be validated retroactively by orders 

issued in amendment ot the order or orders detailing 

the court. Such orders are., regardless of their 

.form, ef.fective only .f~m the date o.f promulgation.• 


To paraphrase the language used in CM 218157., Beadle, 11 BR 381.,. the 
correcting order failed entirely to'give Captain Palmer the status 
™pro~ or a detailed member of the court appointed by the 
original order so that he was authorized to sit as a member of that 
court in the trial of this case on 15 March 1946. It follows that 
the court was without jurisdiction to try and sentence accused and 
the proceedings were void !J2, initio. Mashburn, supra; Beadle, supra. 

4• For the .toregoing reasons., the Board of !tevi.n is of the opinion 
that the record o.f trial is legally insufficient to support the flndi.ngs 
and sentence. 

JUdge Advocate. 

Judge Advocate. 

Ju<¾e Advocate. 

3 
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· 	 SPJW-CM 312655 1st Ind 

Hq ASF., JAOO.,.Hashington., D. C. 

TO: The Secretary of War MAY 2 1 1946 


1. Herewith transmitted for your action urxl.er Article of War 
50½, as amended by the act of 20 August 19YJ (50 Stat. 724; ·10 u.s.c. 
1522)., and the act of l August 1942 { 56 Stat. 732)., is the record of 

. trial in the case of Private William Gaston (34384363), Attached 

Unassigned to MP & PG Detachment., 1201st SCU., Fort Jay., New York. 


2. I concur in the opinion of the Board of Review that the re
cord of trial is legally insufficient to support the findings oi 
guilty an:I. the sentence., an:I. recommend that the findings of guilty 
and the sentence be vacated and that all rights, privileges and pro
perty of which the accused has been deprived by virtue of the findings 
and sentence so vacated be restored. 

· 3. Inclosed is a form of action designed to carry into effect 
these recommendations., should such action meet.with your approval. 

2 	Incle THOl/..AS H. GREEN 
l 	 - Record of trial llajor General 
2 	- Form of action The Judge Advocate General 

( 	o.c.Y~o. 241; 30 July 1946)• 
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WAR DE:PAR'.ru!ENT, 

Army Service Forces 


In the Office of The Judge Advocate Genera1 

· Washington 25, p. c. 

SPJGQ - CIII 312657 

U N I T E D S T A T. E S 	 ) 
) 

. •·'v. 	 ) 
) 

Private First.Class GEORGE W. RECK ) 
.(3669ll85), 403rd Bombardment Squa- ) 
dron (H),. 43rd Bombardment Group (H),) 
Fifth Air Force, and Private· MASON J.) 
MOiflGOllliRY {.39859996), Headquarters ) 
S_quadron~ Fifth Air Force. )_ 

)IAY 2a 1.9G: 
THIRTEENTH AIR FORCE 

Tria1 by G.C.M., convened at· 
Fort <~tse:uburg, · APO 719, · 
7 snd 8 February 1946. Sen
tence as to each accu.seda Dis
honorable discharge end con
finement.for life. Penitentiary, 
McNeil Island, Was~gton. · 

;. 

. HOLDING of the BOARD OF REVIEW 
OLIVER,, CARROLL and DAVIS, Judge Advocates 

1. The_Board of Review has examined the record of tria1 in t,he case of 
the soldiers named above and submits this, its holding, to The Judge Advocate 
Genera1. 

2. The ac~used were tried upon the following Charges and Specificationsa 

~··Both Accuseda 

CHARGE Ia Violation of the 92nd Article of war. 

Specificatiozis In that Private First Class George w...Reck, 8Jld Priv- .· 
. ate Mason J. Montgomery, both of Fifth Air Force, acting jointl.¥ · 

· · ·and in pursuance. of a common intent, did in conjunction with one · 
~equiel. Segovia, at APO 75, on or about 26 November 1945, with . .-: 
tnalice &,forethought, willfully, deliberately, feloniously, unlaw

. 1'ully, and with premeditation kill one Gene ~alvo, a human being, 
by stabbing him with a knife. .. 

CHARGE IIa · Violation of the 93rd Article of war. 



C2J.S). 


· Specification: In that Private First Clas~ George w. Reck, Fifth 
Air Force, did, in conjunction with Private ~obert F. Miller, 
Fifth Air Force, at Quezon City, Manila, Luzon, on or about 10 
August 1945, by force and violence and by putting him in fear,. 
feloniously take, steal and carry- away from the presence of Sylvio · 
R. Viola about l?,~60 pesos lawful money of the Philippine Common
wealth, value about $8,780.00, about 100 pieces of assorted jewelr;r, 
including, one large diamond, 2 rings set 'With diamonds and pearls, , 
and 6 diamond stickpins, value about $40,000, and cloth, shirts, 
and socks, value about $1,000.00, the prope1;ty of Sylvio R. Viola, 
of the total value-of about $49,780.00. 

CHARGE III:' Violation of the 69th Article'.of war. 

Specification: In that Private First Class George W. Reck~ Fifth 
· Air Force, having been duly placed in confinement in Fifth Air 

Force Stockade on.or about 12 August 1945, did, at Okinawa, 
Ryukyus Ialar.ds, on or about 27 September 1945, escape from said 
confinement before he was set at liberty by proper authority. 

CHARGE IVs Violation of, the 58th.·Article of War. 

Specification;· In that Private First Class George w. Reck, did, at 
APO 710, on or about 27 September 1945, desert the service of the 
United States and did remain absent in desertion until he was ap
prehended at Manila, Philippine Islands, on or about 27 November 
1945. 

Montgomeq1 

CHARGE ·.VI Violation of the 69th Article of War. 

Specifications In that Private Mason J •. ~ontgomecy, Headquarters 
Squadron, Fifth Air Force, having been duly placed in confinement 
in Fifth Air Force sto~kade on or about 23 September 1945, did, at, 
Okinawa, Byukyus Islands, on or about 27 Sfi.pteDiber 1945 escape from 
said confinement before he was set at liberty by proper authority. 

CHARGE VI: . Violation of the 58th Article of War. 

Specification 11 · Nolle prosequi. 

Specification' 21 In that Private Mason J. Montgomeey, Headquarters . 

·squadron, Fifth Air Force, did, at APO 710, on or about 27 Septem

ber 1945 desert the service of the United States and did remain · 


\ absent in desertion untU·he was apprehended at Manila, Philippine 

Islands, on,or about 27 November 1945. 


I 
2 
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CHARGE VIIa Violation of the 61st Article of War. 

Specification: Nolle prosequi. 

The accused Reck pleaded not guilty to end was found guilty of Charges I, II, 
III and IV and the Specifications thereunder. The court made immaterial ex

_ceptions and substitutions with respect to the values alleged in the Specifi 
cation of Charge II. Accused Montgomery pleaded not guilty end was found 
g,nlty of Charges I, V and VI and. the Specifications thereunder. No evidence 
of ,previous convictions was introduced. Each accused was sentenced to be dis
honorably discharged the service, to forfeit all pey.and allowances due or to 
become due, and to be confined at hard labor, at such place as the reviewing . 
authority may direct,· for the term of his natural life. The reviewing authority· 
approved the sentences, designated the United states Penitentiary, McNeil Island, 
Washington, as the place of confinement, and forwarded the record of trial for 
action under Article. of War 5o½. · . · . · · 

3._!. Charge I (Murder). The evidence for the prosecution shows that on 
the evening of 25 November 1945, the accused Montgomery and Reck, and Gene Calvo, 
the deceased, all dressed in United States Army officers uniforms,· visited a 
number of bars in Manila where they had several drinks. At about 11:30 p.m. ' they were joined by_Exequiel Segov,i.a and others. After consuming more liquor 
the four left the Old Mansion Club at ·closing time accompanied by Vivencia Ali
cante, Elino Flores, and a girl employee of the establishment. Outside the 
club Bn argument and fight developed between Segovia and the deceased and the 
latter was knocked to ~he ground. Accused Reck appeared to be mad at Calvo 
but did not participate in the fight. The party left the night club in two· 
jeeps driven by Reck and Montgomery (R 8, 10). During the ride accused Reck.· 
asked deceased nWhere is the 500 pesos you owe me?n Deceased replied that he 
had no money and Reck said, •This is one time you1re going to pay." He then. 
stopped the jeep and ordered deceased to get out. Both accused went into a 
nearby rice paddy with Segovia and deceased. Alicante, who· remained in the 
jeep, heard noises like 1tsocking-hitting" coming,from the rice paddy. Mont
gomery and Reok returned to.the jeep and were joined by Segovia about two · 
minutes later (R 10).. Segovia· held a lmife in his hand, his....cl.othes were · 
bloody, end he said to Alicante "You do not know anythingn (R 10, 11). Some 

, military policemen stopped by the parked jeeps, but after a short conversation 
• with Montgomery they drove on(R 9, 11). On the morning of 26 November, the 


body of·deoeased was found in the rice paddy about 60 feet from t,he highwq 

(R 16). Photographd of deceased (R 17, 20, 36, 37; Pros. Exs. 1, 2, 3, 14, 15 

and 16) were received in evidence. Three photographs (Pros. Exs. l, 2 and 16) 

showed numerous stJLb wounds in this1body. There were thirty-two stab•ounda 

(R 38). , 


In~ voluntary" statement (R 22; Pros. Ex. 9) made on 30 November 1945 ac
cused Reck gave his account of the events on the evening of the killing as tol-. 
lona · · 
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"\\Then Montgomery and I reached the courtyard infront of the 
Old Mansion, I saw that-Segovia snd Calvo had been in an argument: 
Calvo had the last bottle of whiskey that I had purchased in his.~ 
hand and looked like he was going to hit Segovia with it. I took 
the bottle away from him telling him at the same time, •Give l!18 my 
whiskey before you break it. 1 · · 

"I then took the girl and Calvo in m.r jeep and Monty took Se
govia, Alcanto, 1Joey1 , 1Pops 1 , and Flores in his jeep. Monty fol
lowed me to the girl•s house where I turned off lllV' motor wt.not 11\Y' 
lights, and went into the house of the girl. After ten minutes I 
came out of the house. Segovia was in the back seat of my jeep with 
Calvo. Alcanto was outside the jeep. I noticed that Calvo was 
bleeding about the face. I walked around to the rear of the jeep 

- and asked what the trouble was. Calvo asked me to take him home, 
and not have him with Segovia and Alcanto. 

"Segovia at this point told me to§e_y'in the jeep and drive. 
· I drove down the road, came to a bridge and took a road to right. 
This road was a dead end so when I got half way up it I stopped and 
said, •Letts let Calvo out here•. Then Segovia pulled a gun out 
and said, •Nol turn a:t'ound and get out here.• .I drove over the 
bridge and out Sta Mesa. · 

•out sta·Mesa aways, Segovia told me to stop the jeep. This 
I did and Al.canto and Segovia told Calvo to get out of the jeep. 
Calvo didn1t want to get out of the jeep rut Segovia end ilcanto 
pulled him out. Alcanto either searched Calvo while we were riding 
or just after-they _pulled Calvo out of the jeep because when I 
climbed out of m.r side and walked arotmd the jeep to where Alcanto, 
Segovia end Calvo,stood, Alcanto already had some things in his 
hand that he had taken from the pockets of CB;lvo. 

-•Segovia and Alicanto took Calvo down the slope end into -the 
rice paddy". Monty and I also, walke_d down .into the rice paddy to 
see what they were going to do with Calvo. As- we approached; Calvo 
was knocked down. -I think Alicanto was the one that knocked him · 

.	down. He went down head first, face in mud. After Calvo waa 
knocked down .Alicanto talked to Segovia in-Tagalog and left us and 
1rent up_ on the bank of the-jeep._. '' 

. •I ·took JtV. foot and tl.JrQed him· over so that I could see ii' ·he 
.· 	 was hurt bed or not. Monty knelt down beside him to see it he was 

OK and at that time SegoTia drew his gun again~ I told to put the 
gun away. He then put it in' his belt and Monty and I turned around 
and ftllted 811'8i1 ~ · • . · ·, · . · 

' . . . -	 . .. 

•.u Monty and I were climbing the bank toward the.Jeeps I heard 
a groan t~at came from the direction of Segovia and Calvo. 

,,,• 
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. . 

• 11 I turned -sq head along enough to see Segovia. hit Celvomout 
five times with his closed fist. I continued on to the jeep and 
sat dor.n behind the wheel. I said something to Monty like, •Let•s 
go• end Monty' went over to his jee:p. At this time an MP Jeep pulled 
up beside Monty•s jeep and asked what the trouble was. I didn•t 
hear what was said and so when the MPs left I asked Monty what they 
wanted. He told-me that he said that he had motor trouble. 

"After the MPs left Segovia came up out or the rice paddy--with
out Calvo. He was wiping his·hands off on his handkerchief. Segovia 
rode in the front seat and Alicanto rode in back of ~ jeep•. 

•Monty had Flores, •Pop• Joey in his jeep. Flores was left 
off at P. Naval Street and •Pops• was let off a couple tif blocks 
from Axcarrage on Rizal Avenue. The rest of us went to Segovia•s 
on Rizal Avenue~ · .. 

11.At Segovia•s house I took.off -sq socks, Segovia changed hia 
clothes and he burnt some papers of Celvo. 11 

T.he accused Montgomery- elso made a voluntary statement (R 29; Pros. Ex. 10) 
on 29 November 1945 in which he related that: 

"~**We then proceeded to the Old Mansion arriving there at 
about 2,3,30. In the party·at that time were RECK, SEGOVIA, FLORES, 
(floor manager or the Windsor Club), Pop, {an employee of the Wind
sor), CALVO and -sqself. we bought three quarts of whiskey and some 
food and when the place closed up,· the party moved downstairs. I 
was the·last one downstairs, and when I got there, I looked out in 
fro~ of the club and saw SEGOVIA fighting with CALVO. I saw SEGOVIA 
knock CALVO down, and elso saw SEGOVIA pull a smell gun from his 
clothing. I think the gun was a .,32 eel. revolver with a shinny' 
pearl handle. I heard SEGOVIA make the statement, •Spanish Mestiza 
no good; I'm going to kill him•. Quite a few people were present 
who witnessed this squabble, including a drunk American Lieutenant 
who was arguing with ,RECK. I have not seen the American Lieutenant 
neither before nor since. I intervened in the aquabble and made 
SEGOVIA~~ the gun bac~ in his pocket. All our aforementioned 
party were present during the fight outaide or the Old Man8ion. 
During the aforementioned fight,.SEGOVIA was speaking most of the 
time in Tagalog, but I did hear him mentioning aomething_ about 
money. In the meantime, RECK had met a girl at the Old Mansion-
and decided' to .take her to her home. SEGOVIA Jllld ALICAl~TE wanted 
to take a jeep and take CALVO home., but I suspected that they- were 
going to harm him, so I opposed the idea. However, . RECK told· them . 
they could ride in his jeep and that'he wouldn•t let anything ha~ · 
pen to CALVO. . 

http:Celvo.11
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"Two jeeps then left the Old Mansion and in BECK'S jeep were 
RECK and his girl in the front, SEGOVIA, ALICANTE, and CALVO in ,the 
rear. In my jeep beside myself were FLORF.S, POP, Compadr:e (alias 
JOEI,·enother Filipino we met for the first time upon leaving the 
clubJ. We drove out Sta Mesa and as I recall the girl lived in a · 
house on Sta Mesa Blvd. RECK went inside with the girl, and he 
was al.ready inside when my jeep pulled up in front of the other 
jeep. As I arrived there, I.noticed that CALVO was on the outside 
of the jeep te]king to the two who were still inside, and'they be
gan to hit him. · ALIC.ANTE was holding CALVO by the shirt and was 
pulling him between the jeep top braces. When I saw this, I walked 
up to the jeep and told ALICANTE not to hit him,.and_I believe both 
SEGOVIA and ALICAliTE said; 1He is no good•. SEGOVIA was in the 

.-jeep when I first walked up, but then after I stopped ALICANTE from 
hitting CALVO, S.EGOVIA got out of the jeep and started pushing CALVO 
around. ar this time, several Filipinos had come up and were stand
ing_araund watching. SEGOVIA was.holding his right hip pocket as 
though he were holding. the butt of the gun he had back at the Old 
Mansion. RECK then came out or the girl• s house and was able to 
stop SEGOVIA from pushing CALVO around. RECK then talked SEGOVIA 

· and CALVO into ·getting into his jeep, and told me to follow them. 
I vol.unteered to take CALVO home in .m:, jeep but CALVO himself said 
that he would ride in BECK'S jeep. 

··r followed BECK'S jeep awq from the girl•s house and some 
place along the road I passed his jeep. I drove quite a distance 
ahead Qf RECK end after driving over the Sta Mesa bridge some dis
tance, I noticed that I had-lost RECK, so I turned around and started 
back to. look for him. Still riding with me were· FLORES, Compadre; 
and Pops. When RECK drove away from the girlJs· house, he bad SE
GOVIA, CALVO and ALICANTE with him. . 

· ·•Arter turning around on Sta f,{esa Blvd, headed toward Manila, 

I noticed BECK'S Jeep pe.l'ked on the right hand side of the road 

hea.ding· aft1'· f'rom ManiJe. I again me.de a V turn, pulled up in 

front of RECK•S jeep. I noticed that the surrounding countr;r con

sistin ot wide open fields to the right and did not notice any' 

houses .in the vicinity. I believe that I was the only· one in -sq 

jeep that go'l; out.· I walked back to RECK'S jeep, saw RECK stand

ing near the rear of his jeep. I believe ALICAHTE ns either 

sitting in the Jeep or standing. besida him, for I do remember· 

seeing him. f asked RF.CK wher~ CALVO was;"'-RECK replied, 1He ia 


. down there with SEGOVIA..~ RECK pointed down oft the boulevard. 
into a rice field. , RECK added that SEGOVIA. had told the others 
to stq where they were. I looked over to where RECK had pointed· 

. . . ., .· . 
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and saw CALVO and SEGOVIA standin~ about fifty feet from us. I 
asked RECK to go down there with me after RECK said something 
about SEGOVIA beating CALVO up. RECK end I then walked down off 
the bouleve.td into the field where CALVO and SEGOVIA were stending.

',,_ 

~When we got down to CALVO and SEGOVIA, I noticed that CALVO'S 
pockets were turned inside out. Both were standing up and fac~g 
each other, and SEGOVIA had his gun out in his right hand and 
pointed at CALVO. I knew that CALVO had received about 500 pesos 
from RECK earlier in the day end that he should.have had most of it 
left. CALVO -had received that money as a result of black market 
transaction involving some Army parachutes that RECK had bought 
from him, &nd from which RECK and I intended to resell in the 
black market. I then said to CALVO, tWhat·goes on; where is your 
money?• CALVO started to say something to me but SEGOVIA hit him 
in the.face. CALVO fell to the ground, and seemed to be yelling 
or swearing in Tagalog. As CALVO lay on the gound, he was grunt

. · ing and moaning. SEGOVIA then pulled -a gun, which he had just put 
back in his pocket a. minute before,-pointed the gun at CALVO. I · 
rushed over and grabbed SEGOVIA, and both RECK end I told him to 
put his gun away. He turned aroWld and warned me that if I didn 1t 
get away, I also would get hurt. However, he did put his gun in · 
his belt. He then walked over to the other side of CALVO, s.nd 
said something in Tagalog, but I did hear the words 1Spanish 
mestiz&' and •squealer•. CALVO then turned to me and told me not 
to get involved. I saw SEGOVIA kick CALVO iI1 the head as he used 
the word •squealer• again, and I said •Jesus Christ, don•t do that. 
Let him alone.• He then pulled the gun a third time and pointed 
it at CALVO, but RECK talked him into putting it back into his belt. 
~EGOVIA then.told RECK snd me to go back to the jeep, and I said to 
RECK, •Let•s get the hell out of here. 1 RECK said, 1Let 1 s go.• As 
I turned I saw him pull something out from his right side. I 
looked closely end sey that it was a knife wrapped up in a handker
chief. I woulds~ that the knife had a four inch blade but I 
couldn't tell at the time what kind of knife it was. SEGOVIA then 
bent over, and I saw him raise.the knife in his right hand end 
plunge it downward and into CALV0 1S chest. RECK end I at that time 
were &bout fifteen feet away. I saw him raise the knife again end 
repeat the same action. RECK and I ran back to the jeep. In about 
three minutes SEGOVIA joined us at the jeep, and said to us, 'Keep 
your mouth shut or you will get the same thing.• He also insisted 
that we take him to his wife's house off Rizal Avenue. At the 
time the crime.occured, RECK, CALVO, SEGOVIA and I were the only 
ones in the immediate vicinity. By the time we got back to the 
jeeps, the other passengers_were all nearby the vehicles. 

"ts we ~t~ted back to town, I had the same three passengers
_in my Jeep that I had on the way out. ALICANTE and SEGOVIA rode 

with ~K. ·r dropped FLORES off at his home, near the railroad 
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crossing on Rizal. I th~n drove POPS to his home. I don•t know the 
exact location of his home but it was on this side of the river. 
After I let him out, the other jeep which had been following me, SE
GOVIA got out &nd insisted on riding with me. I allowed him to do 
so, and he told JOEY to get into Reck I s jeep, rlth RECK A.i~D ALICA.i'l"TE. 
RECK then hollered.over from his jeep on the other side of the street, 
end said to SEGOVIA, 1Ycu1d better let Monty alone. He didn 1 t do 
nothing.' SEGQVIA told RECK that I would be all right, but then just 
as we started off he told me that I had better keep my mouth shut or 
I would find out what would happen. We then went to SEGOVIA'S house 
somewhere off Rizal Ave. His wife was there when we arrived, but she 
didn I t sey anything. Here SEGOVIA changed his clothes. He took off 
}4s white checkered shirts Ellld light colored trousers end told his 

. wife. to take care of them. The shirt was drenched with blood•• I 

then saw him wash an ordinary scout knife off in the s~, Md he 

made a motion for my benefit by slas~g the knife in the direction 

of his throat, end smiled at me. It conveyed to me what be had 

said earlier - that I had better keep my mouth shut or dire conse

quences might result." · 


~. Charge II (Robbery). The evidence· is uncontradicted that accused Reck, 
in conjunction with others, robbed Silvio R. Viola as alleged. 

S.• Charges III, IV~ Vend VI. The evidence shows and each e.ccused admits 
that he was duly confined and esc~ped from confinement_at Okinawa on or about 
27 September 1945; that they represented themselves to be commissioned officers; 
end that they earned their livillhood by gambling. These factors considered 
with the length of-ubsence, terminated by apprehension in Manila, provided suf
ficient basis upon which the court could determine that each accused intended 
to remain permanently absent from the service (CM 2.34521, Culberson, 21 BR 29; 
CM 270939, 0 1Gara, 45 BR 371). 

4. Each accused, after explanation of his rights as a witness, elected 
to remain silent (R 39). No evidence was introduced by the defense. 

5•.!:• · Charge I and Specification. Since tlie evidehce shows that the wounds 
causing Cal.vo•s·death were delivered not by either of the accused but by Segovia, 
the question presented is whether _accused mey be.held as principals. 

. ' 

The actions of the accused in transporting Segovia away' from the scene of 
the crime, and in talking to the II!ilitary police without revealing the-crime 
may be eliminated from considere.tion •. Such actions do not make accused princi
pal~ but may have a bearing as to whether they e.re accessories~ the fact. 
~People v. Gelbo (1916), 218 N. Y. 283, 112 N. E. 1041.) The Federal Statute 
making aiders and abettors liable as principals (18 u.s.c.A. 550) did not. . 
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abolish the distinction betv1een such offenders and accessori~· after the fact 

{United States v. Jonnson (c.C.A. 7th, 1941), 123 F (2d) lll, rev. on other 

grounds, 319 u. s. 503, en L. Ed. -1546; ~ v. United States (c.c.A. 6th, 

19/42), 127 F (2d) 871). - _ . 


The Statute {18 u.s.C.A. 550) use~ the words: "aids, abets, counsels~ com
mands, induces or procures•. It appears from. the authorities that the neces
sary elements area · 

. 
(l). Preconcert of action or prior arrflngement with the princi

pal actor, plus presence at the crime; or 

(2). Overt act aiding or encouraging the crime done with intent 
.. to aid or encourage (CM ETO 10860, ~ and Toll) • 

The evidence establishes that-the accused were present at the crime. There 
is not, nowever, ani substantial evidence of a preconcert of action or prior 
arrsngement, as ~here is nothing in the evidence from which valid inferences 
of pPeconcert may be drawn. The presence of other persons in the party, some 
of whom were strangers to the·accused, goes fer to refute.any inference of pre
arrangemeJlt which might be drawn frOlll the fact that accused transported Segovia 
and Calvo to the scene of the latter•s death. The argument between Reck and 
deceased in the jeep was personal to Reck; Segovia snd Montgomery- had no in
terest in the subject matter thereof. Nor can it be said that.the accused com
mitted any overt act aiding or encouraging the crime. Although they transported 
Calvo and his.killer, followed or accompanied them from the jeeps to the actual 
scene, and.accused Reck told·Calvo to get out of the jeep, this is not sufficient 
to show an intent on·the part of either accused to a.id or encourage Segovia in 
the commission of the offense. Knowledge is prerequisite to intent. The evi
dence not only fails to charge accused with knowledge of Segovia•s purpose but 

· indicates the contrary. If the accused knew of Segovia•s intent to murder Calvo 
it is highly improbabl.e that they-would take a group of witnesses wi~ them. 

Possibly Segovia•s testimony would have supplied the missing elements but 

he refused to testify•. The validity of the record must rest on the evidence 

adduced end the missing elements cannot be supplied by straining the facts un

reasonably. 


The substance of the prosecution's case merely shows the presence of the 

accused at the scene of the crime. This is insufficient to support the find

ings of guilty -(CM 2.38485, Rideau, 2,4 BR 263; 16 c. J., sec. lZl, P• 132; 14 

AJD.. Jur., sec. 89, p. 829).. · 


. While the foregoing conclusion renders consideration of other elements 

of proof as·to this Charge end Specification unnecesssr;r, the Board of Review 

wishes to point out the unsatisfactory nature of the evidence as to the cause · 
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of death. In every homicide the proof must show that the life of a human be

ing has been taken and that the death was occasioned by the criminal act or 

agency ofanother (26 AJii. Jur., 475). No expert testimony was offered with 

respect to the cause of Calvo•s death. The non-expert opinion of the photog

rapher who took photographs of the body and of the scene ·was improperly re
ceived. · 


"A ley witness who has viewed the body' and examined the wound· 
or WOUJ;!;dS ~ give his opinion.as to the cause of death, and an 
ordina17 witness rr.sy testify as to the cause of death where it is 
within his personal lmowledge. So1 where the opinions of e,cperts 
are not available. nonexperts, after describing the wounds, mey_ 
state whether, in their opinion, they caused the death.•. (40 C.J.S. 
1204, emphasis supplied.) · 

There is no evidence that the witness "examined the wounds"; he did not in 8IJ7 
wrg "describe• the wounds; his testimony goes no further than to show that he 
looked at the bod;y and the wounds, counted them and indicated them on the photo
graphs introduced as exhibits (R 38); and there.is no evidence that expert 
opinion was not available. The remaining competent evidence was circumstutial. 
This evidence showed that Calvo, the deceased, was seen alive late in the night • 
of 25 November 1945 in the presence of the accused and Segovia; that the three 
escorted him to a deserted spot near the·Santa Mesa Boulevard; that an aiter
cation developed between the deceased end Segovia and Segovia was seen to raise 
a knife .and plunge it into deceasedts chest; and that the next morning de~eased 1s 
dead boey was found in. appareptly the same location. The body' ·contained thirty-
two wounds and photographs showing the wounds were before the court. · 

... . . . 

While it is true that the cause of death mey be proved by circumstantial 

evidence or by non-expert opinion, the circumstantial evidence, as with 6Jll' 


· other f'act. sought to be so established, must be strong and compelling; and 
non-expert'opinion·should be admitted only upon a shOlfing of complianee·with 
the prerequisites therefor set out in the above quotation. Both circumstantial 
evidence and non-expert testimony should be considered with caution, and the 
prosecution. should not rely upon such proof to the exclusion of medical testi 

. mon;y unless medical· testimon;y is unavailable. The cause of death is one ot 
the basic elements of the corpus delicti in a prosecution for murder and should 
not, in fairneslil to the accused and the court, be left to inference and con
jecture. 

!!.• Charges II. III. IV, V and VI end Specifications. Competent·evidence 

in the record sustain~_the· findings of,guilty of these Charges and,Specifica

tions. 


6•. The charge ·sheet shows accused Reek is approximately 24 years of age 
and was. inducted on 11,: September 1943 at Chicago, Illinois. He had no prior. · . 
service: The;cbarge sheet shows accused Montgomery is approximately 2l yeara 

'ot age an.cl was inducted on 22 Kay 1943 at Phoenix, Arizona. He had no prior
aenice~ ,.. 

10 


http:there.is
http:opinion.as


7. 'l'he, court was legally constituted and had jurisdiction of the persons 
and the subject matter. Except as noted above, no errors injuriously~ affect
ing the rights or the accused were committed during the trial. In the opinion 
of the Board of Review, the record of trial is legally- insufficient to support 
the findings of guilty of Charge I and its Specification, and is 1egally suf
ficient to support the findings of guilty of the remaining Charges and Speci
fications as approved tu' the reviewing authority and the sentences. Confine..: ,, 

· ment 	in the penitentie.ry is authorized by Article of War 42 for the offenses · .'·· 
of desertion and.robbery, the latter being an offense of~ civil·nature pun- . · 
ishable by penitentiary confinement for more than one yeer·by Title 181 para
gnph 163,· of the United States Criminal Code. . 'i..'.···:/.~,:. .:-r, .. 

·.. --~·-: .., 

~p.,,L,µ~r.,4,..c;....u;~~:..!:...--lt4-__, Judge Advocate 

...!!1~!1&,a;"-.S.._::..L.:...J,,.,lilo::IC~z:-;;5,.._, Judge Advocate 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washin~on 25, D. C. 

JAGQ - CM 312685 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

Second Lieutenant LOUIS TORZSAS ) 
(0-787214), Air Corps, D Squadron, ) 
123d Army Air Forces Base Unit ) 
(Central Assembly-Station), Sey- ) 
mour Johnson Field, North Carolina.) 

JUN 1 7 1945 

FIRST AIR FORCE 

Tria1 by G.C.M., convened at 
Seymour Johnson Field, North 
Carolina, 11 March 1946•. Dis
missal end total forfeitures. 

OPD1ION of the BOARD OF REVIEW 

OLIVER, TREVETHAN and DAVIS, Judge Advocates 


1. The Board of Review has examined the record of tria1 in the case of 
the above-named officer and submits this, its OFinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 94th Article of War. 

Specifications In that Second Lieutenant Louis Torzsas, Air Corps, 
D Squadron, 123d .Army.Air Forces Base Unit (Centra1 Assembly Sta
tion), did, at New York, New York, on pr about 31 December 1945, 
present for approva1 and payl!lent, a claim against the United 
States, by presenting to Colonel c. K. McAlister, Finance Depart
ment, New York, New York, Ell officer of the United States duly 
authorized to approve end pay such claims, a pay and allowance 
account voucher, in the amount of $147.95 for the full month of 
December 1945, which claim was false and fraudulent in that Seo
ond Lieutenant Louis Torzsas had on 17 December 1945, at Seymour 
Johnson Field, North Carolina, received a partia1 peyment against· 
December 1945, pay and allowances in the sum of $60.00 and was not, 
therefore, entitled to the sum of $147.95 and which claim was then 
known by the said Second Lieutenant Louis Torzsas to be fa1se end 
fraudulent. 



----------------------

• (260) 
CHARGE II: Violation of the 95th Article of war. 
Specification 1:' (Findings of not guilty.) 

Specification 2: In that Second Lieutenant Louis Torzsas, Air Corps, 
D Squadron, 123d Arrq Air Forces Base Unit (Central Assembly sta
tion), did, at Seymour Johnson Field, North Carolina, on or about 
l November 1945, wi.th intent to defraud, lVI'ongfully end unlawfull1' 
make and utter to LutherR. Arbuckle, a certain check, in words 
and figures as follows; to wit: · 

No.___ ____N~o.....v_.__1"--___1945 

Clifton Nat 11 Bank 
Clifton, New Jer·sey-

Pey to the order or___,.;:C_a~sh;;;;.,_________________ 

___F_i_f_ty_-	 =====:-_oo_!_o_o____________________ 	 Dollars 
00 

$50 00 isl 	 Louis Torzsas 

2nd Lt, AC 0-7fn2l4 · 


B & P No. C.76o MADE Di U.S.A. ---·--- ---------------------·------
and by means thereof, did fraudulently obtain from Luther R. Arbuckle 
$50.00, he, the said Second Lieutenant Louis Torzsas, then well know
ing that he did not have and not intending that he should have 8IJ¥ 
§.ccount with the Clifton National Bank, Clifton, .New Jersey, for the 
payment of said check. 

Specification 3: In that Second Lieutenant Louis Torzsas, Air Corps,. 
D Squadron, 123d Arm:! Air Forces Base Unit (Central Assembly- Sta
tion}, did, at Seymour Johnson Field, North Carolina, on or about 
2 November 1945, with intent to defraud, lVI'ongf'ully and unlawfull1' 
make and utter to Luther R. Arbuckle, a certain check, in words 
and f'igures as follows, to witi -----------------------·----- 

No. ___ __N_o_v._2____19.ltL_ 

Clifton Nat 11 Bank 
Clifton, New Jersey-

Pay to the order or____c_a;;;.:s;;.::h~-------..------ 

_-'=F:..;:i.f~tz._-_---·---------_-.:,-_-_:-,.:-_-_-:..,-_=====::::,:_O_O./-oo________Dollars 
00 

$50 00 lsz Louis Torzsas 

0-787214 


B & P No. C.760 MADE~ U.S.A. 
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and by means thereof, did fraudulently obtain from Luther R. Ar
buckle i50.oo, he, the said Second Lieutenant Louis Torzsas, then 
well knowing that he did not have and not intending that he should 
have any account 1dth the Clifton National Bank, Clifton, lfew 
Jersey, for the ~ent of said check. 

Specification 41 (Findings of not guilty.) 

Ac~used pleaded not-guilty to all Charges and Specifications, was found guilt," 
of Charge I and its Specification, was found not guilty of Specifications .1 and 
4 of Charge II, guilty of Specifications 2 and 3 of Charge ll except the words 
.•with intent to defraud•, 11f'raudulently11 , 11well knowing that he11 and •not in:
tending that he should have" of which'words he was found not guilty, and was 
found not guilty of Charge II but guilty of a violatio?\,P.i'. the 96th Article.of 
War-. No evidence of previous convictions was introduced~- He was sentenced to 
be dis~issed the service and to forfeit all pq and allowances due or to become 
due. The reviewing authority approved the -aentenoe and forwarded the record of 
trial for action under Article of War 48. · 

3•.!• Charge I and Specification. The prosecution offered in evidence a 
stipulation signed by the prosecution, defense counsel and the accused to the ad.
mission of which defense counsel objected on the grounds that it practical:cy' con
stituted a confession. Notwithstanding the objection, the stipulation, which 1iU 
worded as follows, was admitted in evidence {RS, Pros. Ex. 1):. . . .. , 

•rt is hereby stipulated and agreed by and between the proeecu
tion, the defense and the accused as follows: 

"That the- accused did on ~l December 1945, present for approval 
and peyment to Colonel c. K. McAllister, Finance Department, New York, 
New York, an officer of the United States duly authorized to approve 
and pay such claims, a Pq and .Allowance Voucher in the amount ot 
$147.95, the same being tor tull pq lestfdebits for the month or 
.December 1945.• / · 

Prosecution•s Exhibit 2 was admitted 1n evidence af'ter Second Lieutenant· 
George A. Finnan, Jr., Deputy Finance Officer to Captain G. E. Brenneman, Seymour 
Johnson Field, had identified it as a partial ~ent voucher paid on 17 December 
1945 to accused in the amOllnt of $60 (R 8, 9; Pros. Ex. 2). On the face 0£ the 
voucher appeared the following stamp impressed and initialled matter, vizs 

"Audited bys FM 
Identified bys G 
Paid b,ya G 
Approved bys B•. 

The initials fol.+owing the colons on the several lines of 1.hi.s mattsr indicated 
that one Gaither, cashier in the Finance Office, was satisfied with accused's 
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identification and paid him, and that Captfdn, Brenneman checked the signature 
on the voucher and assured himsel..f' that ;Lt was payable. The use or this stamp 
and initial method or notation was in accordance with verbal instructions t'rom 
Colonel Wilson, at one ;time Staff Finance Officer for First Air Force (R 8, 9).
Prosecution's Exhibit 10, a Pay and Allowance Account for. the month ot December 
1945, paid by Colonel C. K. McAlister, Finance Department, New York City, shows 
that accused was paid the balance of $147.95 claimed thereon £or the month ot· 
December, after deducting total debits of $185 and $6.70 t'rom total credits 
claimed of $339.65 (R 321 39, Pros. Ex. 10). 

On 11 January 1946, Colonel Ivan w. McElroy, Commanding Ofi'icel';' of Seymoui
Johnson Field, interviewed accused and the latter, after he had been warned of 
his rights under Article of War 24, admitted that he had drawn a partial payment 
in December and that he had also drawn full pq for the month of December at · 
another station {R 21). 

_ · ]2. Charge II, ·SJ>2cifications 2 and ;. Major Albert R. Lederer, the 1n-· 
vestigat!ng officer in these proceedings, interviewed accused and after warninK 
him. ot his rights exhibited to him photostats ot two checks each of which bore 
accused1s name as maker and was drawn on the Clifton .National Bank, Clifton, New 
Jersey, pqable to cash in the amount ot $50, one check being dated 1 November 
1945 and-the other 2 November 1945. Accused·admitted·that he had written the 
two checks and stated that he had given thEIIll to a Lieutenant Arbuckle as substi 
tutes for che~ks previous~ given to that officer by" aocused, the entire trans
action being the result •ot a gambling debt or so~ething like that•· {R 17-20, 
Pros~ Exs. 4, S) • 

.According to "the deposition of Frank G. Yingling, :rr., auditor ot ·the Clifton 
National Bank, Clifton, New Jersq, accused had never had·an·account with that 
bank although accused's w_ite, Natalie w. Torzsas, had a checking account with it 
t'rom 9 May 194S to 23 November 1945 when it was converted into a savings account. 
Regular~ each month t'rom the time her account was opened the bank received an 

. · allotment check for $185. Tile two,checks dated 1 and 2 November 1945, d.n the . 
-· amount of $50 each and bearing accused• s name as maker were received ~ the bank 

but were not paid because accused had no account. in unsuccesstul effort iraa
made by the bank to contact Mrs. i'orzsas on the dq the checks.were received and 
thereafter that same dq the 'checks were dishonored .before ehe had kn01rledge ot 
the situation_ (R 20, Pros. Ex.~). 

During his interview with Colonel McElroy accused was asked about these· 

checks and he stated that he had authorized an allotment to the bank, that he 

sent in a signature card when he was going overseas, that he did not find out 

that thq never received it and that the account was in his wi.fe•s name alone 

until after-he had dram some checks on it (R 24). · 


4. Arter receiTing explanation of hie rights .accused elected to give norn 
testimoey in his own behalf'. He admitted that he submitted a Pay and Allowance · 

·4 



~·· 

- . 
Account to Colonel McAllister in New York City on 2 January 1946 which retlected 
debits ot $185 Blld $6.70 charged against a total credit or $339.65 and sh01red 

· a balance of $147.95 claimed thereon for the month or December 1945 which was · 
paid to him. He stated that he had visited his home over the holidays, quite 
tired trom the volume of work he had performed at the Separation center, an4 
that he •just completely forgot• that he had drawn a partial ~nt (R 27, 28,. 
Def. Ex. A). · . · . · 

With respect to the two checks accused testified that he authorized a Class 

E allotment of his pq in the ammmt of $185 to the Clifton ti1ational Bank co'II

. menc!ng 1 April 1945. A dq or so after authorizing the allotment accused wrote 

the bank informing it of his action and stating that the account to be credited 

with the allotment deposits ·was to be the joint account.of accusel.i end his wife. 

Accused and his wife both signed the letter (R 30)~ Th"erea,f'ter accused received 

a letter tr.om the First ijational Bank of Clifton which the court refused to re

ceJ.ve in evidence. In reply thereto accused wrote that bank that it the monthl,7'. 

allotment was received by it instead of the Cll!ton Nation!¥" Bank he wished the: 

account to be a joint one. He also stated in his letter· that it the allotment · 

was not eventu.all¥ received by that bank around the 10th of the month, his signa

ture card and letter should be referred to the Cillton National Bank (R .31) •. · 


Accused further testifieq that the two checks in question were given to· a · 

Lieutenant Arbuckle during the first week ot October 1945 but Tere. postdated to . 

1 and 2 November 1945 at the lieutenant1 s request. After giving these two, plws 

other checks, he then attended a Personal Attaira School tor two weeks and upon 


.his return learned troa his rlte that the bank had.returned certain checks dr&ll'D. 

by accused after beinguuable to ccctaot her. Ao~sed then redeemed Tariowt 


. 'checks he had drawn on the Clifton National Bank aggregating $'70 in amount bu.t. 
he was unable to locate Lieutenant Al"'bllckle and redeem the two checks that bad • 
been given to him (R 33-35) • 

. . - - . 

5. At the in~eption ot the trial,detense counsel objected to the prosecu-· 
tion's introduction or a stipulation signed by defense counsel and accused iii . 
which it was stated that accused had presented to an appropriate ~ce Officer· 
a pay voucher tor the full pay due him tor the month of December 1945, less cer- .·. 
tail1 debits. The basis ot the defense's objection was that the stipulation praot1
~ constituted a ccn.f'ession. and should therefore be rejected b.r the court (!ICK, 
1928, par. U6.l?)., Clearq, it did not constitute a confession. However, the . • 
objection should have t>een sustained for other,·. :reaaona hereinafter mentioned•. 

·. ' A stipulation &15. to tacts ·relevant in the trial or a case by eourts-martial. · 
1s nothing mora than a c0118ensual agreement by the prosecution, defense and ao- . 
cused that the stipalated facts mq be conflidered OT the court as it competent 
evidence establishing the• had been introduced. It concedes the existence ot 
tacts and· dispenses with proo.t thereof". However, the admissibilit,' ot the stipn
latiOli depends •poa the consent ot the parties (Dig. op. JAG 1912-1940, sec. 39S . 

· (28)J ·ft 27-25S, p. 6lJ 50 .All. Jur. P. 6o5). Farthermore, acceptance ot a ·•tiptl- t. 

lation rest. rlthln the discretion or the courts-martial and no stipulation should 
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be accepted by the court •where any doubt exists as to the accused's understand
ing of what is involved" (MCM; 1928, sec. 126b). Even after stipulations have 
been accepted as of record by the court they may be withdraffll upon a showing 
of proper cause therefor (MCM, 192S, sec. 126.£). · 

From the foregoing, it is apparent that to be binding upon the parties.to 
a controversy a stipulation must not only be consented to by the parties involved 
but the court must have accepted it of record, at least as to executory stipula
tions, after concluding that no misunderstanding existed in the minds of the· 
parties as to the meaning and effect of the stipulation. Thus, although accused 
and defense counsel bad prior to trial signed a written stipulation, they were 
not bound as if by contract so that the accused was irrevocably committed to ·the 
facts statea therein. When offered in evidence the court should have satisfied 
itself, before admitting the stipulation, not only that the parties had consented 
but that neither misunderstood what was invoived (CM 158581). When defense coun
sel objected to the admission of this stipulation it became patent that at the 
time of trial the defense then had greater appreciation of the effect of the 
stipulation than it had when it was entered into. Clearly, counsel's objection 
was more than sufficient to raise a doubt as to accused's understanding of the 
stipulation and its implications and the court should have rejected it. In view 
of the foregoing, it becomes unnecessary for.us to decide whethP.r, with respect 
to an executory stipulation, an accused is alweys entitled to withdraw his con
sent theretrom at·any time before the stipulation has been received in evidence 
by the court or otherwise made of record in the proceedings.· · 

Striking the stipulation from the record, the remaining competent evidence 
presented by the prosecution shows that on 17 December 1945 accused was paid $6o 
on a partial payment voucher; that he was thereafter paid the sum of $147.95 
claimed by him on another pay voucher as the balance due him for the month or· 
December 1945, after deducting debits of $185 and $6.70 from total credits or 
$339.65; and that he admitted to Colonel McElroy that he had drawn a partial pay
ment in December and had also drawn full pay for the month of December. ';:his 
evidence establishes nothing more then that accused was pa.id a partial payment 
of $60 in.December~ that he also was thereafter paid his.full pey for Decem
ber. There is not a scintilla of evidence that he yas not entitled to both 
amounts paid him tram which evidence the court might have"°inferred the intent to 
defraud. So far as the record reveals he mq have had ari accumulation of undrawn 
pay which justified both vouchers. There being no proof that accused was not en
titled to the sums paid to him there is no proof trom which the intent to detraud 
could reasonably have been inferred by the court.· · 

Not only' does the competent evidence offered by the prosecution fail to 
sustain the court 1s findings of guilt7 of the fraudulent offense alleged in Charge 
I and its Specification, bc.t furthermore we cannot sustain such findings upon the 
accused's own test~~ony. He testified that after deducting debits of i).85 and 
$6.70 he obtained a balance of $147.95 on a December pq voucher, having forgotten 
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that ha had previously drawn a partial payment. Such a statement might cause 

one to suspect that accused was not entitled to the total sum claimed on the 

two vouchers but accused ~ertainly does not admit it nor does he admit~ in

tent to defraud. Clearly, the scant testimoey given by him falls far short of 

establishing beyond a reasonable doubt that he was not entitled to the two sums 

paid to him. Accordingly-, the findings of guilty of Charge I: and its Speci

fication are not sustained by the record of trial. · . 


The prosecution•s evidence, plus accused's sworn testimony, adequately estab
lishes that he.made and uttered the two checks alleged in Specifications 2 and 3 
of Charge n, and that the checks were not paid by the drawee bank because he 
had no account there. '!'he court :t'ound_accused not guilty of fraudulently utter
ing these checks but guilty only of wrongfully issuing them without maintaining 
a sufficient bank account to pay them. The court's findings of guil~ ot the 
lesse~ included offense. wer~ obvioual.Jr induced because of the ,Proof that accused 
had a montbl,y allotment of' $185 to the drawee bank which was deposited to the 
account of his wife. 

The essen'tial elements of this offense are (a) that accused issued a check 
when he knew or ought to have known that his bank account was insufficient to pq 
it and (b) that the check was not paid by the drawee bank because of such insuf
ficiency (CM 2865-4}3, ~; CM 282.3.35, McCarthu CM 25227.3, Clark, .34 BR 25). 
?roof that the check was issued as a result of an honest mis.take mq eonstitute 
a defense but proof that it was issued carelessly affords no legal excuse, since 
negligence is the essence of the offense (Wel~h 811d McCartlq cases, supra). 

Even if accused's testimony be believed, it establishes at the very best 
that he was advised confusion existed as to which of two banks was receiving his 
allotment. He failed' to take adequate steps, despite that situation, to determine 
to which bank it was being sent and to insure that the account was established 
as a joint account between him and his wife. ·Without a:oy assurance that an ac
count had been opened in the drawee bank and that he was entitled: to dr&.11' there
on, he was content to issue checks upon the probability that such was the fact. 
In our opinion the court was entitled to find that such conduct constituted negli 
gence since had accused exercised due diligence he would have known ~he true 
status or the bank account. The evidence warranted the eourt•s :findings 0£ guiltJ' 
of Specifications 2 and.3 of Charge II. 

6. War Department records show that accused u 27 years of-age and married. 
In civilian life he·was-empleyed as a casting cleaner in a concern manufacturing 
aircraft engines. He entered military- service on 19 August 1942 and rose.to the 
enlisted grade of staff sergeant. on 30 September 1944,.atter auccess~ com
pleting the bombadier course 0£ instruction at Victorville Arur1' Air Fielcl, Victor

·ville, 	California, accused was commissioned a second lieutenant, J.rJq of the 
United States, and assigned to .duty with·the Air Corps. He departed overseas 
for foreign duty in March 1945. There ·ia indication in his. official 11'~ l)epart
ment file that in March 1945 he uttered four checks aggregating tl.40 in amount 
without maintaining a sufficient bank balance to 'P8i them. 
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7. The court.ne legally constituted and bad jurisdiction or the accused 
and the ottenses~ Except as noted above, no errors injuriousl7 afteoting the 
substantial rights ot the accused were committed during the trial. .In the 
opinion ot the Board or Review the record or trial is legally insufficient to 
support the t1n41ngs ot guilty or Charge I and its Speoitication, and leg~ 
sutticient to support the findings ot gullt7 ot Charge II and ot Specifications 
2·and 3 thereof• and to support the sentence and to warrant con!irmation thereot. 
Dismissal ia authorued upon conviction ot a violation ot .Article ot Wa;r 96., 

Jadg8 Advocate 

:_ Judge Advocate· 

, Judge Advocate 

8 
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JAGQ - CM 312685 1st Ind 

'ND .JAGO, Washington 25, D. c.· JUL 11 '1346 

TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Boa.rd of Review in the case of Second Lieutenant Louis 
Torzsas (0-787214), Air Corps. · 

2. Upon trial by general court-martial this officer was found guilty 
of presenting a false and fraudulent claim for pay and allowances to a 
finance officer of the United States Army on or about 31 Decemoer 1945 
.(Charge I, Specification), in violation -0f Article of War 94, and guilty 
of negligently ma.king and uttering two checks aggregating $100.in amount 
without maintaining a bank account to pay them {Charge II, Specifications 
2, 3), in violation of Article of War 96. He was sentenced to dismissal 
and total forfeitures. The reviewing authority approved the sentence and. 
forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally insufficient to support the findings of guilty of Charge I 
and its Specification, and legally sufficient to support the findings of 
guilty of Charge II and of Specifications 2 and 3 thereof and to support 
the sentence and to warrant confirmation thereof. I concur in that opinion. 

4. The evidence shows that accused issued two checks for $50 each, 
dated 1 and 2 November 1945, respectively, and drawn on a bank in which ac
cused's wife, but not accused, had a checking account. Accused had an 
allotment of $185 per month to that bank which was credited to his wife's 
account. According to accused's testimony he believed the bank account to 
be in the joint names of himself and his wife, but without exercising due 
diligence to ascertain that fact he carelessly drew these checks on that 
bank. 

5. In view of the fact that no moral turpitude but only carelessness 
with respect to personal financial matters is involved in accused's of
fenses, I recommend that the sentence be confirmed but commuted to a repri
mand and a fine of $100 and that the sentence as .thus modified be carried 
into execution. 
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• 

. 6. Inclosed is a form of action designed to carry the above rec
ommendation into effect, should such recommendatio? meet with your ap
proval. · 

THOliiAS H. GREEN 
fajor General 

~ Incle The Judge Advocate General 
1 - Record of Trial 
2 - Form of action · 

-------·---------- 
Ca.c.M.o. 234, 23 July' 1946). 

l 
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7:LB. DZFAR.TI.ENT 
In the Office of The Jud~e Advocate General {269) 

~ashingtcn 25, D. C. 

JAGQ - CM 312714 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Private PHILLIP D. BRO':/N ) 
(32293902), 101st Chemical) 
Processing Company, . ) 
Chemical Warfare Service. ) 

·JUN 2 8 1946 

UNITED STATES ARl,iY FORCES 
WESTERN PACIFIC 

Trial by G .c .r;:., convened 
at APO 358, 19 February 1946. 
Dishonorable discharge and 
confinement for life. Federal 
Fenitentiary. 

REVIEii by the BOARD OF REVIEW 

OLMli, TREVETHAN and DJ.VIS, Judge ..Advocates 


~ 1. The record of trial in the case of the above named soldier has been 
examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private Phillip D. Prown, 101st Chem
cal Processing Company, did, at AFO 75, on or about 4 
November 1945, with malice aforethought, willfully, de
liberately, feloniously, unlawfully, and with premeditation 
kill one Tieman Bonifacio, a Filipino civilian by throwing 
a live armed white phosphorus grenade into a public bar in 
which said Tieman Bonifacio was located. · 

CHARGE II: Violation of the 93rd l.rticle of War. , 

Specification 1: In that Private Phillip D. Brown, 101st Chemi
cal Processing Company, did, at APO 75, on or about 4 
November 1945, with intent to do bodily harm, commit an 
assault upon Jose Gutierrez, by.throwing a dangerous thing 
to wit, a live arroea white phosphorus grenade, into a cafe 

·in which the said Jose Gutierrez was located. 

Specification 2: In that Private Phillip D. Brown, 101st Chemi
cal Processing Company, did, at A.PO 75, on or about 4 
November 1945, with intent to do bodily harm,.·commit an 
assault upon Rafael Gaspar, by throwing a dangerous thing 
to wit, a live armed white phosphorus grenade, into a cafe 
in which the said Rafael Gaspar was located. 
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Specification ,3: In that Private Phillip D. Brown, 101st Chemi
cal Processing Company, did, at APO 75, on or about 4 
November 1945, with intent to do bodily harm, commit an 
assault upon Marcelina Navarro, by throwing a dangero\ls 
thing to wit, a live white phosphorous grenade, into a ea.re 
in which the said Marcelina Navarro was located•. · · 

Speci!'ieation 4: In that Private Phillip D. Brown, 101st Chemi
cal Processing Company, did, at APO 75, on or about 4 
November 1945, with intent to do bodily harl!i, commit an 
assault upon Mercy Deyro, by throwing a dangerous thing to 
wit, a live armed white phosphorous grenade, into a care 
in which the said Mercy Deyro was located. 

Specitication.5: In that Private Phillip D. Brown, 101st Chemi
cal Processing Company, did, at APO 75, on·or about 4 
November 1945, with intent to do bodily harm, commit an 
assault upon Juan Solema, by throwing a dangerous thing 
to wit; a live armed white phosphorous grenade into a eai'e 
in which the said Juan Solema was located. 

I 

.Accused pleaded not guilty to all charges and specifications and was found 
guilty or Charge I and its Specification and all the speci!'ications or 
Charge II•. No finding with respect to Charge II appears in the r.ecord. 
Evidence of two ·previous convictions for absence without leave was intro- · 
duced. He was sentenced to dishonorable discharge, to forfeit all pay 
and allowances due or to become due and to be confined at bard labor for 
lite. The reviewing authorit7 approved the sentence, designated the United 
States Penitentiary, McNeil Island, Washington, as the place of confinement 
and forwarded the record of trial for action pursuant to .lrticle or War 50½• 

.3. The prosecution introduced evidence to show that on the evening ot 
4 November 1945, accused bad been drinking in a saloon located in Bayanan, 
Muntinlupa, Rizal (R. 6, 13, 18). Around 8 p.m., after leaving the saloon 
where some fifty people were congregated, drillking and dancing, accused and 
about three other soldiers boarded a truck located in front or·the saloon, 
the accused seating himself' in the cab. J.s the truck pulled away a grenade 
was thrown •from the front• of the truck (R. 6, 8-10, 12, 1.3, 16-18). It 
exploded at the door, of' the saloon. Arter th~ explosion, a .small boy, 
Tieman Bonifacio, 'lfho had been in front of' the saloon was tound dead. His 
body bore.multiple fragmentation wounds and the tissue about the entrance of 
the wounds was burned (R. 7-8,·ll, 12, 17). ilso,.as a result of the ex
plosion, Jose Gutierrez was injured in the arm (R. 7); Rafael Gaspar was 
injured in the foot (R. 7, 12); · N.arcelina Navarro was injured on the right 
hip or leJ (R. 7,·17); Mer·cy Deyro was injured around the hip or waist 
(R. 7, 17), and Juan Solema was injured in the back (R. 18). Some eighteen 
people in all su.ttered injury as a result of the grenade explosion (R. 9,
l.3). . 
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Private First Class Jess W. Whitehouse, a military policel:lan, was 
patrolling in a jeep at the time and, hearing the explosion, he drove to 
the scene and pursued a truck for about four blocks before he halted it 
some five or six hundred yards trom the saloon. Accused was driving the 
truck when it was halted (R. 14, 15}. 

In a voluntary statement made by accused on 5 November 1945, he stated 
that on the evening of 4 November 1945 he and several other soldiers visited 
the ca.re where f~ercy worked. P.e administered a dose of morphine to him- · 
self and then commenced drinking whiskey with the others. Eventually they 
left the cafe to return· to their truck and as accused climbed aboard it, 
Allen, one of the enlisted men, gave accused a white phosphorus grenade and 
stated that he also had one which he was going to throw. Accused's state
ment continues as follows (Pros. Ex. A)a 

"***Then I got in the front of the truck and started ott 
.. and I threw the grenade and also Allen must have thrown it. There 

was. two pops and I heard them and then I heard two blast one right 
behind the other.***• 

After proceeding along the road a-ways the truck was overtaken and halted by 
mili.tary police riding in a jeep. Accused further stated that he used mor
phine and had a hypodermic needle with him but that he did not take morpllille 
shots •very often• and he guessed "that must. be the reason why I done what 
I done•. 

A white phosphorus grenade is a hand munition with a bursting radius 
of about fift"een yards. It is used as an anti-personnel weapon. Its phos
phorus content bursts and ignites spontaneously upon contact with air and 
will cause flesh b~ns. The thin metal casing ot the grenade shatters on 
detonation (R. 21). 

4. After his rights bad been explained accused elected to give sworn 
testimony and he testified as follows. In civilian life he was a musician 
and be had become addicted to morphine and marihuana which he continued to 
use after he entered the Army. He had been in the Chemical Warfare Service 
tor about two months prior to occurrence ot the incident here under con
sideration and in that period or time be bad seen white phosphoru~ gren.e.des 
explode and had even explooed some himself. He did not believe they were 
ttvery dangerous 0 (R. 2J). He had five such grenades in his possession at 
his camp. While at the cafe he administered a dose of 4 cubic centimeters 
of morphine to himself and drank liquor. mien he left the cafe, be jumped 
on the truck, sat in the driver's seat, was handed a grenade ~ Allen and 
ttjust threw it" to his left and toward the saloon (R. 24-26). At the time 
he experienced no other feeling than sleepiness. He recognized the type ot 



grenade Allen banded him and be pulled the pin befor~ ·he threw it (R. 26, 
27). Arter the explosion accused drove th~ truck from the scene (R. 25). 

Captain William Gretr, Medical Corps, testified that morphine addic
tion lessens the "senses ot reason, will~power; and judgment" and often 
causes the addict to •consider himself in another world" (R. 29). One tell
tale mark of the morphine addict is the multiple pin-point scars on the 
skin where the drug has been injected (R JO) •. Upon examination of accused 
the witness stated be could see no multiple signs of. needle scars, although 
he. did observe a lesion on his right forearm which was typical of S1J>hilis 
and might be a place where he had received needle injections. . (R. 31}. 

.. 
.. 

5. Murder 11!1 the unlawful killing of a human being with malice afore
thought. Malice aforethought exists 1£ the person killing had the intent to. 
1111 or has knowledge that his act which causes death will probably cause . 
death or grievous bodily harm to •an1 person, whether such person is the 
person actually killed or not, although suc.h knowledge is accompanied by in
dirference whether death or grievous bodily harm is caused or not or by a 
wish that it may- not be ca.used• {WM, 1928, 148.a). It is not necessary that 
the accused entertain the specific intent to kill a particular person. It 
has been determined that the requisite malice is established as a matter ot 

\· 	. law 1£.t,he proof shows that an accused recklessly arid wantonly tired a 
loaded weapon in a crowded room or toward a group of people or in a barracks 
w~ere other individuals were present (CM 293962, Gutierrex, and cases cited 
therein). Within the experience of mankind it is so extremely probable · 
that suo~ condu~t will cause death or serious bodily harm to some person in 
the immediate v1cinit1 that the law imputes to the actor the requisite 
malice aforethought. 

Turning to the facts before us, the convict.ion must be sustainedi.£ the 
proof establishes that accused. knowingly launched in the direction of othera 
a deadly force well calculated to cause death or serious bodily- harm and 
:that, as a result,. some person within the zone·of danger was ~lled. We are 
convinced. that the proof here establishes those tacts. kcused knowingl1 and 

.. 	 willfully. drew the pin from a white phosphorus grenade and hurled it at or 
, toward a group of ·people ~1th the result that several were injured and one 
little boy was killed. Accused kmw the type of grenade he threw and, indeed, 
bad previously exploded them. Although he claims that he did not know they · 
were "very dangerous• the court was entitled to disbelieve that testimony. 

, 	Obviously, trom ~ving previ9usly, discharged such munitions he knew or their· 
bursting and scattering effect. Since they were anti-personnel munitions ot 
war and he was a soldier who had previously detonated such munitions, it 
could. onl1 follow that he must have realized the7 were deadl1 ins~ruments~. · 

Ace.used assert~d that two gr~~de; were thrown; one by him and one by 
another enlisted man, Allen. Even were that true, it is quite apparent that 
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Allen and accused acted in concert in hurling the grenades and, accord
.ingly, accused would be responsible if either one or both grenades ceused 
the allegeq injury and death. However, none of the witnesses testified 
that more than·one grenade was thrown or more than one ·explosion occurred. 
Accordingly, upon such evidence the court was warr£mted in concluding . 
that accused ~lone launched the deadly instrlllilent. 

Accused also testified that he had taken a morphine injection during 
the course of this evening in addition to the liquor be had consumed. 
However, there is no convincing evidence that accused's condition was such 
that he did riot know what he was doing when he hurled the grenade. His 
own testimony reveals that when he threw the gren.ade the only reaction he 
was then experiencing from-·nis-indulgences was that he felt sleepy; he 
remembered stepping aboard the truck· and hurling tbe .:,Tens.de at the saloon 
door. His own testimony establishes his mentaL-re-sponsibility for his 
actions. . .~ 

. 
In our opinion, the proof establishes beyond~ reasonable doubt that 

accused wantonly and recklessly hurled a deadly munition a·t or toward a 
group of people with disastrous effect. Such conduct clearly establishes the 
requisite malice aforethought and, accordingly, accused was properly con
victed of the murder of Tieman Bonif'acio. 

Accused is also charged with five assaults with intent to_ do bodily 
harm with a dangerous weapon, committed upon five individuals who were each 
injured as a result of the grenade explosion. The essential elements of 
this offense are that (a} the accused assaulted a certain person with a par
ticular weapon or instrument and (b) such weapon or instrument was used in 
a manner likely to produce death or great bodily harm. The proof conclu
sively establishes accused's commission-of an assault by exploding a white 
phosphorus band grenade among a group of people which included the ·ones al 
leged in the five Specifications to have been injured thereby. The.t _such 
instrument was well calculAted to cause death or great bodily harm is only 
too apparent from the nature of the instrument itself as well as from the 
injuries it actually occasioned. Clearly, the evidence sustains the find
ings of guilty of Specifications l to 5, inclusive, of Charge II. 

6. iihen opportunity was presented to the defense to exercise ~ccueed 1s 
rights to challenge members of the court, the defense counsel stated (R. 3Ji 

"The accused wishes to challenge Lieutenant Colonel Buckley 
peremptorily, and Lieutenant Linxwiler and Lieutenant ~Ioore for 
cause, in that •• •n 

The President instructed defense counsel to handle the challenges one at 
a time, whereupon Lieutenant Colonel Charles C. Buckley was challenged 
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peremptorily, was excused and withdrew (R. 3). The defense then chal
lenged Lieutenant Linxwiler for cause, "in that be is a member or the 
Chemical Warfare Service. This trial will center about certain facts that 
are concerned with Chemic~l Wartare, which I believe would cause him to· 
be prejudiced." There followed an exchange or remarks by the trial judge 
advocate and defense counsel, a!ter which the law member Dlade the t.ollow
ing ruling, without any questioning of the challenged. member and without 
any reference of the ma_tter to tb'# 09Yrt (1\. 3) a . . .. . . 

. "Subject to objection by any member ot the court present, 
it is the.ruling of the court that the challenge be not sus
tained. Lieute~nt Linx'lfiler will continue as a member Qi' the 
court.• 

Def'ense couneel then stated 11'fhe ·defense has no further challeni9s11 , and, 
in response to the triai ju:!g~ ad~ocate's question whethe~ the accused 
objected •to trial by any member of' the court ~el!l41ning present!, defense 
counsel 11n!Wered "He does not• (R. 4) • , 

The rwiotion or determining the existence or nonexistence or alleged 
grounds or challenge; and the relevancy and validitf of challenges for 
cause, is within the sole province or the oourt and is not within the 
competence of the law member alone. The action or the law member was 
error (pars. 51 and 58:, M::Mt 1928; CM 216397: l"leming, 11 BR 139; CM 243215, 

. Owen, 27 BR 305; CM 267760, Lawrence,· 44 BR llJ). However, the error did 
not injuriously affect the substantial rights ot the accused, because (1) 
no valid grounas tor challenge for cause were shown,,(2) the statement or 
the defense counsel that the defense had no further challenges for cause 
and that the accused did not object to being tried by the court as then con
stituted was a waiver of whatever right the accused had to further chal
lenge, subject,· or course, to the fact that.a subsequent showing of bias 
or other valid cause would afford ground for further challenge (CM 196619, 
Goyette, et al,., .3 BR 27; CM 199465, Lichtenberger, 4 BR 81), and (.3) the 
commission of the offense with which the accused was charged was clearly 
proved not only by the evidence of the prosecution but also by the accused 
himself' when he testified under oath that he threw the grenade which caused 
the death and injuries (CM 243215, Owen, supra). · . 

The record does not indicate any finding with respect to Charge II, 
although it shows findings of guilty with respect to all the Specifica
tions thereof. A finding of guilty of a Specification appropriate to its 
Charge reQuires -a finding or guilty or the Charge (par. 7812, Lt;M, 1928, 
p. 64) and as these Specifications were appropriate to the Charge, the 
only finding possible for the court to make with respect to Charge II was 
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"guilty•. Furthermore, the designation of the wrong article of war or· 
the failure to designate any article is immaterial provided the Specifi 
cation alleges an offense of which courts-martial have jurisdiction (par. 
28, M::M, 1928, p. 18). In our opinion the failure of the record to indi
cate a finding with respect to Charge II does not prejudice the rights or 
the.accused (CM 241956, Blount, 26 BR 371). 

7. According to the charge sheet accused is 24 years or age and was 
inducted into the military service on 11 May 1942. 

8. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion ot 
the Board of Review -the record of trial is legally sufficient to support 
the findings of guilty and the sentence. Death or imprisonment for life, 
as a court-martial ma1 direct, is mandatory upon vonvictio!l. of a violation 
of Article ot War 92. OonfineDJent in a penitentiary is authorized by Ar
ticle of War 42 for the offense of murder, recognized as an offense of a· 
civil nature and so punis)lable by penitentiary confinement under Section 
275, Criminal Code of the United States ·(18 u.s.o. 454). . . 

-~.-L ,Judge .&dyoOate 

/~--6-+'......-~--=--__._,_......., ,Judge Advocate 
............ - ....... ___ 

Yt~ )t.. · ~-, . ·. ,';,·.tudge J.dvocate 
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WAR IEPAR'f'JJENT 
Army Service Forces 

, In the o.t.f'ice of Tl'V3 Juci.ge Advocate General 
Washington, D.c. 

SPJGN-CM 312752 . 

) SECOND SERVICE COMiID'D 
UNITED STATES ) A."RJJY SERVICE FORC:ES 

) 
) Tri.al by G.C.M., convened at 

Private MARK COLE, J.R. 
) 
) 

Fort Jay, New York, 15 March 
1946. Dishonorable discharge 

(.36468557), Attached Un ) (suspended) an:i confinerrant .f'or 
assigned to MP & ro De
tachment, 1201st SCU, Fort 

) 
) 

five (5) years. 
Barracks. 

Disciplinary 

Jay, New York. ) 

OPINION of the BOARD OF REVIEW 
BAUGHN, O'CONNOR am 0 1H.At.'U, Judge Advocates 

1. The record of trial in the case of the soldier named above having 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findi.ngs and sentence has now been 
examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the .following Charge and Specifica
tion: 

CHARGE: Violation of the $8th Article of War. 

Specification: In that Pri.vate Mark Cole Jr., attached un
assigned to MP&ro D3tachmant, 1201st SCU, Fort Jay, N.Y., 
then a member of Co 11H", 1st Trng. R.gmt., Fort Devens, 
Mass., di.ct, at Fort Devens, Mass., on or about 14 August 
1944, desert the Service or the United States, and did 
remain absent in desertion until he was apprehended at 
New York, N.Y., on or about 8 January 1946. 

He pleaded not guilty to, and was found guilty 0£, the Charge and Specif~
cation. He was sentenced to be dishonorably discharged the service, to· 
forfeit all pay and allowances due or to become due, and to be con.f'inad 
at hard labor, at such place as the reviewing autoority might direct, 
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for ten years. The reviewing authority approved only so much of the 
finding of guilty of the Specification a:, involved a finding that the 
accused did., at the time ·and place alleged, desert the service of the 
United States am remain absent in desertion until apprehended at.FEffl' 
York City., New York., on 6 January 1946. He approved the sentence but 
reduced the period of confinement to five years., suspended the_di.s
honorable discharge imposed until the soldier's release from confine
ment., and designated the Eastern Branch., United States Disciplinary 
Barracks,, Greenhaven., New York., as the place of confinement. The 
proceedings were published in General Court-Martial Orders No. 119., 
Headquarters Second Service Comm.and, Governors Island., New York, 3 
April 1946 • 

.3. The accused was tried on 15 March 19/46 by a court appointed 
by paragraph 21., Special Orders No. 43, 20 February 1946., Headquarters 
Second Service Command, hereinafter referred to as the original. order. 
LiElltenant Colonel Ralph A. Visco was designated as a member o:f the 
court by that order. By paragraph 21J Special Orders No. 58., 11 March 
1946., same headquarters., hereinafter referred to as the ameming order., 
Captain Charles L. Palmer was detailed 11as member of General Court
Martial Aptd to meet at Ft. Jay, NY by Par 30 SO 8 thi.s Hq 10 Jan 46 
vice LT. COL. RALPH A. VISCO 02058.361 ORD DEPT reld. 11 The original 
order contained too conventional statement that any unarra.igned cases 
referred to the Trial Judge Advocate of the General Court-i.Jartial ap
pointed by paragraph 30, Special Orders No. 8 would be brought to trial 
before the court appointed by the original order. Captain Palmer sat 
on the court which tried accused am participated in all the pro
ceedings at accused's trial and the record does not list Lieutenant 
Colonel Visco as either present or absent. By paragraph 14, Special 
Orders No. so,- 5 Apr.i.119461 same headquarters, hereina:fter re:ferred 
to as the correcting order, the amending order was corrected so as 
to constitute Captain Palmer a member of the court appointed by the 

, original order - the court that tried accused "." vice Lieutenant Colonel 
Visco, relieved. · 

It is clear that Captain Palmer sat as a member of the court 
llhich tried accused although, at the tiioo1 .there were no competent 
orders in existence constituting him a member of that court. Unless, 
then, retroactiv.e effect can be given to the correcting order it .fol
lows that the court was without jurisdiction to try and sentence ac
cused. CM 30:875., Macklin;· CM 265840, Brown, 43 BR 97; CM ZJ9497, 
Goggan, 49 BR 239; CM 1.31672, par. 36S(l) Dig. Ops. JAG, 1912-40. 

It is noted at the outset that the amending order is not 
meaningless. It did appoint Captain Palmer to a oourt and there was 
S11ch a court in exi.ateo~e and it is not until S April 1946, the date 
of tb,e issuance ot the correcting order, that there is any suggestion 
that there was a mistake made in the designation of the court on which 
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he was to sit. However that may be, the situation is analogous to 
that existing in CM ~607., Mashburn, 24 BR 307., where the Board said 
(p. 308), 

"Where the proceedings are invalid tor the reasons 

stated above, Lorticer not detailed sat as merm.bei/ 

they cannot be validated retroactively by orders 


, 	 issued in amendment or the order or orders detailing 
the court. Such orders are., regardless o! their 
.form, et.f~ctive only from the date or promulgation.• 

To paraphrase the language used in CM 218157, Beadle, 11 BR .381., the 
correcting order failed entirely to give Captain Palmer the status™ pro 11m2. ot a detailed member ot the court appointed by the 
original order so that he was authorized to sit as a member of .that 
court in the trial of this case on l5 March 1946. It follows that 
the court was without jurisdiction to try and sentence accused and 
the proceedings were void fill initio. Mashburn, supra; Beadle, supra • .. 

4. For the reasons state.a., the Board of' Review is ot the opinion 
that the record of trial is legally insuf.ficient to support the findings· 
and sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGN-cM 312752. .1st Ind 
Hq ASF, JAOO, Washington, D. C • 

. TO: The Secretary or Uar MAl 21 1946 

1. Herewith transmitted tor your action under Article o! War 50½, 
as amemed by the act ot .20 August 19'57 (50 Stat. 72.J+; 10 u.s.c. 1522), 
ani the act ot 1 August. 1942 (56 Stat~ 7.32), is the recOl"d ot trial in 
the ca~ ot Private Mark Cole, Jr. (36468557), Attached Unassigned to MP 
& PG Detachment, 1201st SCU, Fort Jay, New York. · · 

2. I concur in the opinion ot ths Board of Review that the record 
or trial is legally insu1'ticient to support the timings of' guilty and 
the sentence, and recomnend that the findings of guilty and the sentence 
be vacated and that all rights, privileges and property of which the ac
cused has been deprived by virtue of the timings arxl sentence eo vacated 
be re stored. , ·. 

.3. Inclosed is a form of action designed to caIT'l' into effect these 
·recomm.emations, should such action .meet with your approval. 

THOMAS H. GREEN2 Incls 
l - Record of trial ll:aj~r Gemral 
2 - Form ot action The Judge Advocate General 

( G.C.KlO. 183, 14 June 1946). 



-----------------------------

• WAR DEFARTl.IB:NT 
Office of 	The Judge Advocate General (281)

Washington 25, D.C. 

JUl 3 	 1946 

JAGQ .., 	 CM 312754 

U N I T E D S T A T E S 	 ) 1909 SERVICE COMMAND UNIT 
) 

v. 	 )· Trial by G.C.M., convened at 
) Los Angeles, California, 28 

First Lieutenant HARRY J. ) March 1946. Dismissal and 
DIETERICH (0-1845554), AUS, ) confinement for two (2) years. 
attached unassigned 1909 ) Disciplinary Barracks. 
Service Command Unit, Southern) 
District, Los Angele'S, ) 
California. ) 

OPINION of the BOARD OF REVIEW 
WUBFEL, OLIVER and DAVIS, Judge Advocates • 

.. 
l. The Board of Review has examined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions.t 

CHARGE 	 I: Violation of the 93rd Article of War. 

Spec:.trication: In that 1st Lieutenant Harry J. Dieterich, AUS, 
attached unassigned 1909 Service Command Unit, Southern 
Distri~t, Los Angeles, California, (formerly 1961 Service 
Command Unit, Mitchell Convalescent Hospital, Camp Lockett, 
California), while on duty as Post Exchange Officer, did, at 
Camp Lockett, California, on or about 8 February 1946 
feloniously embezzle by fraudulently converting to his own 
use nine hundred sixty dollars and seventy-five cents 
($960.75), lawful money of the United States, the property 
of the Post Exchange, Mitchell Convalescent Hospital, Camp 
Lockett, California, entrusted to him by the said Post Ex
change, Wd.tchell Convalescent Hospital, Camp Lockett, 
California. 

CHARGE 	 II:. Violation of the 95th Article of War. 

Specification l: In that 1st Lieutenant Harry J. Dieterich, AUS, . 
attached unassigned 1909 Service Command Unit, Southern 
District, Los Angeles, California, (formerly 1961 Service 

.. Command Unit, Mitchell Convalescent Hospital, Camp Lockett, 



(282) 


/ 
/ 

California), wh1le on duty as Post Exchange Officer, 
did, at Camp Lockett, California, on or about 8 February·, 
1946 feloniously embezzle by fraudulently converting to 
his own use nine hundred sixty dollars and seventy-five 
($960.75), lawful moI;ley of the United States, the property 
of the Post Exchange, :.:itchell Convalescent Hospital, 
Camp.Lockett, California, entrusted to him by the said 
Post Exchange, Mitchell Convalescent Hospital, Camp 
Lockett, California. · 

Specification 2; (Finding of not guilty). 

CHA."q,QE III: Violation of the 96th Article of War. 

Specification: In that lat Lieut~nant Harry J. Dieterich, AUS, 
attached UDa.ssigned 1909 Service Command Unit, Southern 
District, Los Angeles, California, (formerly 1961 Service 
Command Unit, Mitchell Convalescent Hospital, Camp Lockett, 
California), while on duty as Post Exchange Officer, did, 
at San Diego,· California, on or about 8 February 1946, 
wrongfully and without proper authority, sell to Norbom 
Sales Company five hundred forty-nine (549) B.V.D. swim 
suits of the value of about nine hundred sixty dollars· and 
seventy-five cents ($960.75), pro9erty of the Post Exchange, 
Mitchell Convalescent Hospital, Camp Lockett, California. 

Accused pleaded not guilty to all charges and specifications and was 
found not guilty of Specification 2 of Charge II and guilty of all other 
charges and specifications. No evidence of previous convictions was intro
duced. He was sentenced to.be dismissed the service, to forfeit all pay 
and allowances due or to become due and to be confined at bard labor at 
such place as the reviewing authority may direct, for five (5) 7ears. The 
reviewing authority approved the sentence but remitted three (3) yea.rs of 
the confinement, designated the Pacific Coast Branch, United States Disci
plinary Barracks, Camp .McQuaide, California; or elsewhere as the Secretary 
of Nar may direct, as the place of confinement, and forwarded the record 
of trial for action pursuant to Article of War 48. 

3. Evidence for~ prosecution. As the accused was found not 
guilty of Specification 2, Charge II, the evidence. introduced to support 
this specificati~n will not be d~scussed. · 

. It was stipulated that on or about 8 February 1946 the accused was 
on duty as Post Exchange Officer, Mitchell Convalescent aospital,·Camp 
Lockett, California (R. 13). A large quantity of swim eUits were in the 
post exchange warehouse, which were·purchased at a time when it appeared 
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that there was to be a ·~ imming pool at the camp. It later developed 
there was to be no swimming pool and the swim suits constituted over
stocked items (R. 31, 41). A discussion was had between accused and a 
civilian employee of the post exchange as to the disposal of_these suits. 
The employee had. made arrangements with Norbom Sales Company whereby the 
latter would purchase 549 of these suits at $1.75 each. The accused ex
pressed doubts as to the regularity of the saie, as Norbom Sales Company 
was not the origL~al vendor of the suits, but stated that if the sale. 
could be put through on a cash basis, the employee could go ahead with it. 
(R~ 17, 18). A plan was then worked out whereby the swim suits, which 
were in the warehouse, were requisitioned b7 accused's Exchange (R. 25;_ 
Ex. 2), but were not delivered to it (R. 58), but instead were sent b7 
truck to Norbom Sales Company who were to pay for them in cash (R. 21). 
Accused stated that he was.going to San Diego and would collect the money 
(R. 23). It was stipulated that if two nameo witnesses were present they 
would testify that accused appeared at the Norboill Sales Company on 8 Febru
ary 1946, was paid $960.75 in cash and delivered a receipt for that amount 
t~ Norbom Sales Company (R. 13, 14). About ll February 1946 accused stated 
to another employee: "Well, Wac, we've finally got rid of the bathing 
suits ••• Tomorrow morning or the following morning I will give you the 
money and you ring it up in the cash register just like a regular sale• 
~. 58). However, accused never gave the witness the money (R. 59). An 
audit of the Post Exchange made during the latter part of February 1946 
disclo.sed neither the swim suits nor an equivalent amount of money (R. 80). 
The auditor talked to the accused about shortages, mentioned the item of 
$960.75 and accused stated nAs far as the swimming suits, I got that money 
and it was hot on my hands. I didn't know how to get it in the PX books 
and it just left" (R. 84, 85). · 

An employee of the Post Exchange testified that the B.V.D. Corporation 
was the original vendor of the bathing suits in question; that the actual 
cost per suit was $1.74 and a fraction, and the landing cost, including 
freight, was $1.79263 (R. 45, 46). The $960.75 was never deposited in the 
Exchange accounts nor was it run through the cash registers (R. 47). f:hile 
accused was confined to his quarters on 13 March 1946 he told the witness 
that he still had $300 left from his deal and gave it to the witness to 
deposit. The 1remaining $660.75 was never received (R. 48). 

In a hearing before· a board of officers on 13 h;arch 1946 the accused 
admitted that he had retained $960.75 received from Norbom Sales Company 
for the sale of the swimming suits (R. 106). After his rights had been duly 
explained, accused voluntarily answered questions of the investigating 
officer, the questions and answers were taken down verbatim ~nd were re
ceived in evidence as Prosecution's Exhibit 4 (R. 11..,). In this statement 
accused admitted (5 March 1946) that he had not deposited the $960.75, that 



$300 was still in his possession and that he was short $660.75. He 
further stated that the sale to Norbom Sales Company had his approval. 
He presumed that he just passed the $660.75 away, probably in consumption 
and slot machines (R. 114, 115, 117, 118). 

It appears from certificates inserted in the record betweeµ pages 
124 and 125 that a quantity of the reporter's notes were found on the 
floor by the person cleaning up the courtroom~ were ,thrown into the waste
basket and subsequently burned. A statement appearing in the record at 
page 128, signed by the accused, defense counsel, the trial judge advo
cate and all the members of.the court states that pages 125 to 127, in
clusive, are a true and complete summary of the testimony and proceedings 
covering the portton of the proceedings for which the stenographic notes 
were destroyed. 

4. Evid~nce for the defense. Two officers testified as to accused's 
good reputation for truth, veracity and honesty, that he worked long hours 
and w~s very conscientious about his work (R. 125). 

After his rights as a witness were explained, accused elected to be 
sworn as a witness and testified ·in his own behalf. He stated that he was 
opposed to the sale to Norbom Sales Company and suggested that if the sale 
be made that it be for cash. He knew it was contrary to regulations to 
sell Post Exchange property to civilian firms other than the original 
vendors. He puzzled and worried about the sale; did some drinking, mean
while retaining the money in his possession.· About a week or ten days 
after receiving the money he realized that he didn't have the entire amount. 
lie did not know what happened to it; it had been commingled with hie ·· 
personal funds and he did not know how much he had put into slot machines 
(R. 125). On cross-examination he admitted that the proceeds of the sale 
did not go through the cash register and were not deposited, except the 
$jOO·deposited after he had been confined. In discussing the matter he bad 
insisted that the sale was contrary to Army Regulations except where 
service command approval was obtained. No such·approval was obtained for 
this sale (R. 132, 134, 135). 

-Defense Exhibit A is a letter of commendation from the accused's 
commanding officer (R. 126); Defense Exhibits B, C and Dare letters from 
fellow officers as to his good character (R. 140). 

5. The ?v'.anual for Courts-J\!;srtial, 1928, provides that "The record 
must show all the essential jurisdictional facts, and will set forth a 
complete history of the proceedings had in open court in a case ••• For 
details ••• see App. 6. 11 (par. 85]2, p. 71). Appendix 6, setting forth 
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hthe form for record of trial by general courts-martial, indicates that 

the questions asked of witnesses and their responses should be set forth 

verbatim, and it is customary to do so. The acceptance of a summary 

instead ?fa verbatim transcript of testimony should be done only under 

unusual circumstances. We think such circumstances are present in this 

trial. Since the summarization was approved by the accused~ his counsel 

and every member of the court, no substantial rights of the accused will 

be prejudiced by considering the summary on pages 125 to 127 of the 

record as part thereof. 


• 
No detailed discussion or the evidence or of the law is necessary 

in this case. The evidence in its most favorable aspect to the accused 
shows that he approved a cash sale of bathing suits to an unauthorized pur
chaser, collected the proceeds, and then apparently became apprehensive 
about the sale and neglected to turn in the proceeds until he had dissi 

, pated the larger part there.Df for his personal use. The sale was in fact 
unauthorized (par. 1.:,, AR 210-65, 12 June 1945), was made by the Post Ex
change with the approval of the accused, and the proceeds were paid to him 
personally in his capacity as Post Exchange Officer. Consequently accused's 

·conversion of these funds constituted embezzlement. Paragraph 20~, AR 
210-65, 12 June 1945, defines the duties and responsibilities of exchange 
officers as followsi "The exchange officer is in executive control of the 
exchange ..... He'. is responsible for its management and accounting, the per
formance of duty and discipline of assistants and employe3s and is the 
custodian of its property and funds•. .And paragraph 20,2 (7) of the same 
regulation further provides that "Funds of exchanges are entrusted to offi 
cers of the·Army in their official capacity, and their misapplication is 
punishable under the Articles of War•. 

' . 

6. War Department records disclose that-this officer is 39 years or 
age and is married, although he has been separated from his wife since 
1938 by mutual agreement •. Prior to entering military service he performed 
administrative duties with DePaul University, Chicago, Illinois. · He was 
inducted into military service 20 June 1942 and served as an enlisted man 
until he was commissioned·a second lieutenant on 31 March 1943 upon comple
tion of Officer Candidate School. He was appointed a first lieutenant 11 
August 1944. Most or his miiitary career since he became an officer has 
been with the Ar't1I1' Exchange Service. The ratings given him as well as the 
letters or recollllllendation attached to the record indicate excellent character 
prior to this offense. 

7. The court was legally constituted'and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights ot t~ accuse~ were committed during the trial. The Board of Review 
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is of the opinion that the record of trial is legally sufficient to 
support the findings and sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
either Article of ~ar 93 or 96 and is mandatory upon conviction of a 
violation of Article of War 95. 

Judge Advocate 
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JAGQ - OM 312754 1st Ind 

AUG 1 1946WD JAGO, Washingt~n 25, ~. C. 

TO: The Secretary of We..r 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion or the Board of Review in the case of First Lieutenant Herry J. 
Dieterich (0-1845554), AUS, attached miassigned 1909 Service Command 
Unit, Southern District, _Los Angeles, California. 

2. Upon trial by general court-martial this officer was found 
guilty of embezzling $960.75, property of a Post Exchange, while he was 
the Post Exchange Officer, in violation of Articles of War 93 and 95, 
and of wrongfully selling 549 swim suits of the value of f960.75, 
property of the Post Exchange, to Norbom Sales Company. He was sentenced 
to dismissal, total forfeitures and confinement at hard labor for five 
years. The reviewing authority approved the sentence, reduced the period 
of confinement to two years, designated a disciplinary barracks as the 
place of confinement and forwarded the record of trial .for action pur
suant to Article of War 48. 

3. A summary of the evidence may be .found in the accompanying 
opinion of the Board 0£ Review. The Board is o.f the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence as modified by the reviewing authority, and to warrant 
confirmation thereof. I concur in that opinion. 

4. The evidence shows that a post exchange at Camp Lockett, 
California, of which accused was officer in charge, had on hand a large 
overstock o£ swim suits. One of the civilian employees conducted nego
tiations with the Norbom Sa~es Company and the latter agreed to buy the 
suits at $1.75 each. Accused was then consulted and expressed doubts 
as to the regularity of the sale since the purchaser was not authorized 
to buy under Army Regulations. He stated, however, that if the sale 
could be made on a cash basis the employee was to go ahead with it. In 
order to conceal the unauthorized nature of the transaction the post ex
change requisitioned the suits from the warehouse where they were stored, 
but, instead of delivering them to the post exchange, delivered them di
rectly to the Norbom Sales Company. Accused called at the company office 
in San Diego, California, and was given the purchase price of $960.75 in 
cash. He did not tura in the proceeds. He commil'lgled them with his 
personal funds and spent a portion uin consumption and slot machinesu. 
An audit was held of the post exchange and the shortage was uncOTered. 
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The accused appeared before a board ot o!ticera and substutiall7 ad~ 
mitted his guilt, as he did to the inveatigating officer. While he waa 
in arrest in quarters lie gave an. employee ·1300 to deposit, atatiag 
that was what he had left. He testified that he was p,uzzled and·wor• 
ried about the sale and did some driDkiag while the 11one7 was h his 
possession. 

,. Aecusedis prior commissioned service and hia'reputation for 
honest:,- and hard work among his fellow otricers, was excellent•. He is 
39 ;rears of age. In view of bis record and prior good service the 
court 11nanbousl1 recolllD8nded to the reTiewbg autborit7 that the eatire 
period of confine1111911.t be remitted. · 

6. I recommend that the sentence as moditied b7 the reTiewiag au• 
tb~ity- be coJaf'irud ud carried hto execution. 

7. Inclosed is a tor11 of aeti~n designed to earr7 thil recoa• 
menda~ion_ into effect should it meet with your approTal. 

2 	Incls 

l - Record of Trial 

2 - Fon.o~ actio11. 


( o.c.M.O. 253, 8 Aug 1946). 

· THOMAS H. GREEN 
Major Ge:aeral · 
.The Judge AdVCilcate General 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 


Washington 25, D. c. 


JAGQ - CM 'JJ.2773 . 
JUN 1 8 1946 

UNITED STATES ) 5TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) 

Captain ALBERT EDWARD JOHNSTON, ) 
JR. (0-1289093), Anti-Tank Com- ) 
pany, 10th Infantry. ) 

Camp Campbell, Kentucky, 19 · 
March 1946. Dismissal. 

OPINION of the BOARD OF REVIEW 

OLIVER, 1'REVETHAN and.DAVIS, Judge Advocates 


.. 

l. The Board of Review has examined the record of trial in the case of 
the above-named officer and eubnits this, its opinion, to The Judge Advocate 
General. 

2. Th~ accused was tried upon the following Charges end Specifications: 

CHARGE I: Violation of the 95th Article of War. 

Specincation la In that Captain Albert E. Johnston, Jr., 10th In
fantry, was at Camp Campbell, Kentucky, on or about 20 February 
°1946, dl"\.lajc and disorderly while in unif'orm. 

Specification 2: In that Captain Albert E. Johnston, Jr., 10th In
fantry, did, at Camp Campbell, Kentucky, on or about 20 February 
1946, wrongfully strike Private First Class Edward H. Worley about 
the head and face.with his fists. 

Charge II: Violation of the 96th Article of war. 
Specification 1: In that Captain Albert E. Johnston, Jr.,·lOth In

fantry, did, at Camp Campbell, Kentuck;y, on or about 20 February · 
1946, wrongfully strilce First Lieutenant Harold D. MacGregor in 
the face with his fists. 

Specification 21 In that Captain Albert E. Johnston, Jr., 10th In
fantry, did, at camp Campbell, Kentucky, on or about 20 Februs.r;y 
1946, wrongfully strike Captain Charles R. naming in the face ·· 
with bis fists. 
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Accused pleaded guilty to all Specifications, not guilty to Charge I but guilty 

of a violation of Article of War 96, and guilty to Charge II. He was found 

guilty of all Charges and Specifications. No evidence of previous convictions 

was introduced. He was sentenced to be dismissed the service. The reviewing 

authority approved the sentence and forwarded the record of trial for action· 

under Article of War 48. · 


3. The testimony of the numerous witnesses introduced by the prosecution 
abundantly establishes that around 10 or 10:30 p.m. on the evening of 20 FebruE.ry 
1946, the accused, in uniform, was standing at the bar of the 10th Infantry Of
ficers• Club, Camp Campbell, Kentucky. Other officers were also present and en
joying the facilities of the club.· Second Lieutenant Dan w. Davis, .who was on 
duty as Officer of the Guard that night and had just completed a check of the 
guard, entered the club accompanied by the driver of his jeep, Private First 
Class Edward H. Worley, who he invited there to have a drink of coca cola (R 
9-12, 17, 22, 29). Turning to Private Worley accused inquired if he were a 
First Sergeant to which the for~er ~eplied that he was a Private First Class. 
He then asked Worley where his chevrons· were and told Lieutenant Davis to see 
that they were sewed on Worley 1s uniform. Accused then made some remark about 
beating Worley out of the door of the club whereupon Worley turned and proceeded 
to leave the club. Accused started after him, -0rew back his arm knocking Lieu
tenant Davis• glasses to the floor, and without any provocation struck Worley 
a blow behind the ear. Lieutenant Davis stepped between the two and Worley 
promptly left the club (R 9, 13, 15, 18-21, 41-43). Accused had been drinking 
whiskey that night and in the opinion of the bartender, Private First Class 
John L. Taylor, he had consumed too much and was drunk (R 44, 45). Lieutenant 
Davis observed that accused was not steady and he did not seem to be in full 
possession of his physical and mental faculties (R 27, 29). 

After this incident Lieutenant Davis approached First Lieutenant Harold E. 
MacGregor, the club officer, who was playing cards at a nearby table with· several 

·other officers (R 9, 34). Lieutenant MacGregor thereafter stepped to accused 

and urged him to return to his quart~rs,but accused refused to do so, couching 

his refusal in vile language, and promptly struck Lieutenant MacGregor with his 

fist. The latter then announced to all the guests that the club would be closed. 

for the night and thereafter accused struck the lieutena,nt twice more. These 

blows landed variously on the lieutenant 1s nose, lip and shoulder breaking the 

skin (R 9, 13, 30, 35, 36, 43, 47, 53, 56, 79). Captain Charles R. Fleming and 

First Lieutenant !Qle A. Parker then approached accused and without using force 


.or provoking_language tried to prevail upon him to leave the club. Accused swung 
his fist at Lieutenant Parker who parried the blow, and then he struck Captain 

. Fleming' in the face almost knocking him to the floor. Captain Fleming and Lieu
tenant Parker then promptly left the club, it being a few minutes before 11 p.m., 
and went to the latrine in their Bachelor Officers• Quarters (R 9, 13, 14, Jl-33, 
43, 44). Lieutenant MacGregor believed that accused was unable to conduct himself 
properly because of the liquor he had consumed (R .38). Captain Fleming was of 
the opinion that he was drunk (R .3.3, 81). First Lieutenant Norman R. Bullard 

http:FebruE.ry


(291) 


who had observed the foregoing events was of the opinion that accused was under 
the influence of liquor because, although he did not stagger, his eyes were 
slightly bloodshot and he talked like a man under the influence of intoxicants 
(R 10). 

While Lieutenant Parker and Captain Fleming were in the latrine of their 
Bachelor Officers' Quarters, along with First Lieutenant John w. Harrop end 
Chaplain Joseph R. Andrews, sometime between 11 p.m. and midnight that night, 
accused entered and again without acy provocation he attacked Captain Fleming 
and pushed or tossed him violently to the floor.· As Captain Fleming arose and 
sought to leave the latrine accused caught him violent]JT by the shirt tearing 
several buttons from it (R 14, 15; 33, 49, 50, 57, 83). At that time Lieutenant 
Harrop observed that accused was not walking steadily and that his speech was 
thick (R 49). Chaplain .Andrews was of the opinion that accused had been drink
ing excessively (R 58). 

Sometime soon after the foregoing incid~nt Second Lieutenant Richard w. 
Pascoe, who was the Military Police Duty Officer on this evening, found accutJed 
in his quarters and observed that he had been drinking although he was orderly 
and recognized the lieutenant (R 51, 52). 

4. The defense introduced evidence to show that, in the opinion of Colonel 
Tom R. Stoughton and Lieutenant Colonel Alden P. Shipley, both of the 10th Infan
try, accused bad performed his duties as regimental athletic officer and as com
manding officer of the .Allti-Tank Company in a superior manner (R 61, 62, 64, 65). 
Accused had also received a letter of commendation from the commending General 
of the 5th Ini'entr,y Division for his work as head coach of the 10th Infantry 
football team (Def. Ex. l). According to accused's Officer's Qualification 
Card, WD AGO Form 66-4~ he had received no efficiency rating lower then excellent 
since commencement:or his service as a commissioned officer in August 1942 •. His 
qualification card.also contains entries indicating that he served in the Euro
pean Theater of-Operations from September 19,44 to Jul.y 1945 and was awarded the 
Combat Infantry Badge and two Bronze Service Stars (Def. Ex.,2). 

In his sworn te·stimoey- to the court accused stated that he- had served over 
five·years in the Arffr3" and he expressed his sorrow for the events that had oc
curred, apologi~ed to all concerned and requested the opportunity to remain in 
the Army and demonstrate that his conduct •was really a mistake• (R 67).

' . 

5. At the inception of the trial, after accused pleaded guilty to all 
Specifications in violation of Article of War 96, he was incorrectly advised 
by the law member -of the effect of 'his pleas. The law member stated that in · 
view or the pleas of guilty accused could be sentenced·to a maximum of restric
tion to limits for not more than three months and forfeiture of pay for an;y 
length of time the court might adjudge (R 6). Clearly, such instruction was 
erroneous. The Table of Maximum Punishments does not apply- to officers (MCM 
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1928, par. 10~) and, for a violation of Article of War 96, an officer may be 

sentcncod to such punis:1ment as the court-murtial :nay in its discrP.tion adjudge, 

including dis:nissal th0 service (AW 96). Had the court sentenced acc~sed upon 

his pleas of guilty without receiving evidence, so much of the sentence imposed 


.as exceeded the maximum stated by the law meu1ber would be illegal (C\t 1442.20, 
Cer~n_.y; CM 123305,· ~). Furthermore, since the court sentenced accused· to 
dis:nissal and sinne tnat type of punishment is of a quality all it.;; own, and 
does not include r,estriction or forfeitures and, accordingly, may not be miti 
gated to any lesser punis::iroent but may on:cy be co;nmuted by the President of the 
United.States or by such officer of the Government as may have been delegated 
the authority to commute, it is apparent t:iat the entire sentence imposed would 
have been a nullity. 

However, accused was not convicted solely upon his pleas of guilty. The 
9~csecution presented abundant evidence to establish commiBsion of the offenses 
alleged. Where evidence is presented fully to establish.the accused's guilt, 
any erroneous instruction by the court or law menber as to the maxi!llUill sentence 
im?osahle is not materially prejudicial and the sentence adjudged, if within 
legal limits, is valid althou~h it exceeds the maximum stated in the explanation 
{Cerveny and~~ c:.ses, supra). In addition, accused pleaded guilty to the 
first two offenses as violative of Article of Uar 96 only but he was found guilty 
thereof as vi0lative :,f Article of War 95 as alleged. Accordingly, the sentence 
n2re imposed could in no event be affected by the erroneo-.is instruction of the 
1 aw.me~ber since accused had pleaded not guilt--J to a violation of Article of War 
93 and, accordingly, received no instructions as .to the punishment imposable under 
that Article of War. 

~· Charge .L_ Specif_ication_l:,. Under t1.1is Charge and Specification it is 
alleged that the accused was drunk and disorderly at Camp Campbell on 20 Febru
arJ 1946 in violation of Article of War 95. Even though an accused be not grossly 
drunk, nevertheless he may be guilty of a violation of Article of War 95 under 
a specification charging drunkenness and disorderly conduct if his entire con
duct during the period of inebriatio;i is so disgraceful and shameful as in fact 
to constitllte conduct unbecoming an officer and a gentleman ( Clil 226357, Betette, 
15 BR 89; CM 23917.2, Str<i~, .25 BR 75; c;,t 234558, .E.ield, 21 BR 41; ClJ 271286, 
K-=lley, 46 BR 89; Winthr..9E, Mil. Law and Pree., 2nd Ed. rep. p. 717). Even ex
cluding from consideration the evidence introduced to prove the specific batt~ries 
alleged in tl1e other Specifications (see Kelley case, supra), the reme.ining evi
dence demonstrates t.hat accused was drunk or under the influence of liquor, al 
though not grossly so, at Camp Campbell on 20 February 1946, while at his officers• 
club; that he swore foully at the club officer as he belligerently declined to 
folloii the latter1 s advice to retLil'n to his q~ters; that he attempted to strike 
Lieute~ant Parker; and that after finally leaving the club when his conduct com
pelled the club officer to close it for the night, he entered the latrine of his 
Bachelor Officers• Quarters and without provocation pushed or tossed another 
officer violently to the floor and then caught the officer forcibly by the shirt 
as he arose from the floor and sought to leave the latrine. In our opinion that 
entire course of conduct was so disgraceful and shameful as amply to warrant the 
court's findings. 
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E.• Char~e I, Specificatian 2. The evidence empJ¥ demonstrates that ac~ 
cused committed an unprovoked assault upon an enlisted man by striking him with 
his fists. Such conduct has been held violative of Article of War 95 at least 
when the assaulting officer is sober (Dig. Op.,JAG 1912-40, p. 341; CM 238970, 
Hendlez, 25 BR l; CM 239609, Mulroy, 25 BR 215). However, it has been held that 
when the officer is grossl.J' drunk and strikes one of several enlisted men who· 
are trying to subdue him, the offense is only violative of .Article of War 96 (CII 
215734, ~, ll BR ·35). It was also held violative only of .Article of War 96 
for an officer who had been drinking to strike an enlisted man who had also been 
drinking and who was in the eustod;y of the military police and using mil~ ob
scene language in protesting his imminent confinement in the guardhouse (CY 251542, 
~, 33 BR 277). Fl-om these cases it mq be gleaned that generally when an offi 
cer knowing:!¥ and without provocation strikes an enlisted man he has so abused 
the authority and trust of his office and so imposed upon the position of the 
enlisted man that his conduct can on1¥ be considered disgrace.t'ul and dishonorable. 
On the other hand, where the officer is grassly drunk and is engaged ina physical 
encounter with an enlisted man, although his drunkenness may be disgraceful, his 
assault upon the soldier during the .fracas is rather a part of a common souffie 
than a disgraceful abuse or his authority. Apparently, in the~ case the 
Board of Review concluded that the officer's intoxication coupled with the sol
dier1s alcoholic condition and his verbal objection to arrest brought the case 
within the category of a common brawl rather than within the more serious class 
involving the re&U.~ed abuse of the authoriv of position~ Whether 9r not we 
think these principles were rightly applied to the.facts of the~ case is here 
immaterialJ it sufficies that we believe the principles themselves to be sound 
law. 

Turning to the- facts hers be.tore us we find that although accused was intoxi
cated at the time he struck the enlisted JDan, he was not grossly drunk. Accused 

· could walk without difficulty, could talk and, judging .from his conversation 
with the enlisted man and the Officer of the Guard, bad tull realization or his 
surroundings end the personalities involved. FUrthermore, there was not the 
slightest provocation by the enlisted man, either by verbal or peysical action, 
to indicate that the incident bad resemblance to a common scuffie between indi
viduals. On the contrary, it was an unprovoked.assault upon an unoffending en
listed JDan by an officer not so bereft of his senses that he did not know what 
he was doing. SU.Ch conduct can be nothing but disgraceful and dishonorable and 
in our opinion the court correctl.1' concluded that accused's conduct was violative 
of Article or War 95e' · 

S.• Charge n I Specifications l and 2. The proof amp~ demonstrates that 

accused assaulted the two officers as alleged in these two Specifications. Such 

conduct constituted a violation of Article of War 96 (MCM, 1928, par. 152.Q.). 


· 6. War Department records show that accused is 27 years of age. After . 
spending one year at college he entered private employment and work€d as assistant 
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!oreman in the shipping department of a woolen concern. He enlisted in the 
J:rrrv on 6 March 1941. On 1 August 1942, after success~ completing the 
course 0£ instruction at ·the Infantry School,·Fort Benning, Georgia, he was 
commissioned a second lieutenant. On 22 January- 1943 he was promoted to first 
lieutenant and on 2l December 1943 he was promoted to the grade 0£ captain. 

7. The court was legally constituted and had jurisdiction 0£ the accused 
and the offenses. No errors injuriously a.t'fecting the rights of the accused 

.were committed 	during the trial. In the opinion ·or the Board or Review the 
record or trial is legally sufficient to support the findings or guilty and 
the sentence and to warrant confirmation or the sentence. Dismissal is manda
tory upon conviction of a.violation or Article or War 95 and is authorized up
on conviction or a violation or .Article of War 96. 
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JACQ - Cfl 312773 1st Ind 

WD JAGO, Washington 25, 
. 

D. C. JUL 3 1946 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945,, there 
are transmitted herewith tor your action the record of trial and the 
opinion of the.Board or Review in the case or Captain Albert Edward 
Johnston, Jr. (0-1289093), Infantry. , 

. 4 

2. Upon trial by general court-me.rtial this officer was found 
guilty or being drunk and disorderly in uniform (Charge I, Specification 

· l) and or wrong.t'ully striking an enlisted man (Charge I, Specification 2),
_ both. in violation of Article or War 95, and gullty of wrongf'ulq striking 

two fellow officers (Charge II, Specifications 1 and 2), in violation of 
Article of War 96. He was sentenced to dismissal. The reviewing au
thority approved the sentence and forwarded the record of trial for action 
unde:r Article of war 48• 

.3. A summary o'r the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial·is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that . 
opinion. 

On the evening of 20 Fe.bruary 1946, accused visited the 10th Infantry 
Officers• Club, Camp Campbell, Kentucky, where he commenced drinking and 
became quite drunk. Around 10:30 p.!ll. the Officer of the Guard entered the 
club to have a drink of coca cola rlth an enlisted man who was his assigned· 
jeep driver during his.tour of duty. The-accused opened a conversation 
with the Officer. of the Guard and, after quibbling about the failure of the 
enlisted man to have his private first class chevrons upon his sleeves, ac
cused followed the enlisted man as he was leaving the club and, without · 
provocation, struck hill1 on the head. Thereafter the club officer, 
Lieutenant Harold E. MacGregor, approached accused and sugge~ted he return 
to his quarters. Accused refused so to do; couching his refusal in foui: 
language, and struck the club officer thrice with his fist, about his face 
and shoulder. Following that incident,· Captain Charles R. Fleming and 
Lieutenant 4'-le ,A.' Parker sought verbal.17 to persuade accused to leave the 
club whereupon accused, again without provocation, swung at Lieutenant 
Parker who parried the blow cmd then struck Captain Fleming in the face 
almost knocking him to the noor. The club was then closed for the night 
because of the disturbance accused had created. A short time later accused 
entered the latrine of a Bachelor Officers• QUarters where he approached 
Captain F1eming and Lieutenant Parker and, again without provocation, 

. . . 
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assaulted Captain Fleming by pushing or tossing him violontly' to the 
floor and, after the Captain arose and sought to leave the latrine, he 
clutched him vigorously' by the front of his shirt tearing of£ several 
,buttons. Accused pleaded guilty and as a witness apologized to all con
cerned.for bis conduct. 

Accused served overseas in the EUropean Theater 0£ Operations from 
September 19.44 to July 1945 and was awarded the Combat Infantry Badge 
and two combat Service Stars. Three of the six members of the court 
recom:aended that because of accused's "previous good character and 
efficiency" the sentence to dismissal be suspended. I recommend that the 
sentence be confirmed but in view of the recommendation for clemency and 
all the circumstances in the case recommend it be suspended. 

4. Inclosed is a form of action designed to carry the above recom
mendation into effect, should such reconnnendation meet with your approval. 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 2 	Incls 

l - Record of trial 
~ - Form of Action 

( 	G.C.M.O. 2321 23 July 1946). 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington., D.C. 

JAGN-cM 312782 

NINTH SERVICE COMMAND 
UNITED STATES ) ARMY SERVICE FORCES 

) 
v. ) Trial by G.C.M • ., convened at 

Private RICHARDT. BRYANT 
(20903390), Attached Un
assigned Headquarters Company, 
192? Service Command Unit. 

·) 
) 
) 
) 
) 

Presidio of San Francisco, 
California, l April 1946. 
Dishonorable discharge and con
fine100nt for seven (?) years. 
Disciplinary BaITacks. 

OPINION of the BOARD OF REVIEW 
BAUGHN, 0 1CONNOR and O'HARA, Judge Advocates 

l. The· ·record of trial in the case of the soldier named above., 
having been examined in the Office of The Judge.Advocate General and 
there found legally insuf.fii::i,ent to support the .findings and sentence, 
has now bean examined by the Board o:f Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon tm :following Charge and Specifi 
cation: 

CHARGE: Violation of the 58th Article o:f War. 

Specification: In that Private Richard T. Bryant, atta~ed 
unassigned Headquarters Company, 1927 Service Col'llllB.nd 
Unit, Presidio o:r San Francisco, California, formerly 
atta6hed unassigned Company B, 2nd Replacemant Battalion, 
Pittsburg Replacement Depot, Pittsburg, California, did, 
at Pittsburg Replacement Depot, Pittsburg, California, 
on or about September 18, 1943, desert.the service of 
·the United States and. did .. remain absent in desertion 
until he was apprehended at San Francisco, California, 
on or about February 11, 1946. 
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He pleaded not guilty to., and was found guilty or., the Chaz.'ge and Specifi 
cation. Evidence was introduced of one previous conviction by a general 
court-martial for desertion., in ·violation of Article of War 58. He was 
sentenced to be dishonorably discharged the. service., to forfeit all pay 
and allowances due or to become due., and to be confined at hard labor at 
such place., as the reviewing authority might direct., for ten years. The 
reviewing authority approved only so much of the finding of guilty or the 
'Specification of the Charge as involves a finding or guilty of absence 
without leave from about 18 September 1943 to about 11 February 1946, 
in violation of Article of War 61; reduced the period or confinement to 
seven years; ordered the sentence executed but suspended the execution of 
that portion thereof providing for dishonorable discharge until the soldier's 
release from confinement; and designated the Pacific Coast Branch., United 
States Ili.Sciplinary Barracks, Camp McQuaide, California., or elsewhere as 
the Secretary of War might direct., as the place of confinement. The pro
ceedings were published in General Court-Martial Orders No. 216, Head
quarters., Ninth Service Command, Fort Douglas., Utah., 11 April 1946. 

3. The evidence is sufficient to establish the absence without 
leave of accused as alleged and the only question presented by the record 
is whether Article of War 39 is a bar to accused's conviction. 

That Article, in substanc~ provides that no person shall be 
liable to be tried :tor absence without leave committed oore than two 
years before his arraignment. No pE!rlod of limitation is provided for 
wartime desertion. Accused was arraigned and tried on 1 April 1946 for 
desertion commencing 18 September 1943. However., by the action of the 
reviewing authority., he stands convicted of absence without leave com- · 
mencing on 18 September 1943, an offense to which he could have pleaded 
the Statute of Limitations as a complete bar, if given an opportunity. 

The Manual for Courts-Mat-tial provides that., 

"* * * Where only so much of a .t'.i.nding of guilty of 
desertion as involves a finding of guilty of absence 
without leave is approved., an:i it appears from the record 
that punishment for su~h abse3nce is barred by A. w; 39., 

-f" , the, .r,viewing ·authority shou...d not consider any such · 
·absence as a basis of punishment, although he may dis
approve t.l';e sentence and order a rehearing. In this 
connection it should be remembered that absence without 
leave is not a continuing offense.n MCY, 1928, par. 87!?, 
P• 74. 

Thi~ principle was applied in CM 217172, Rosenbaum, 11 BR 22.5. 
It was there stated: . 

"It follows that the reviewing authority, after he 

had approved only so much of the findings of guilty of 

desertion as involved a .t'.i.nding of guilty of absence 

without leave, was without power to consider such 
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absence as a basis of punishmant because punishment 

for such absence was barred by Article of War 39. 

As the accused was tried upon this single Specifi 

cation., the record of trial is not legally sufficient 

to support the sentence.• 


The rationale behind it was discussed in Cll 431504., Santo, il:_., 
18 BR 235; 3 Bull. JAG 56., 5?, where the Board said: 

"The Board has not overlooked the holding in 

CM 217172., Rosenbaum., that a reviewing authority., 

ai'ter he ·had approved, in a case where more than 

two years had elapsed between the date of absence 

and the date of arraignment of accused, only ao 

much ot: the findings of desertion· as involved a 

finding of guilty ot: absence 'Without leave, was 

without power to consider such absence as a basis 


· 	of punishment because puni:ahment £or such absence 

was barred by .Article of War 39. That holding was 

premised upon the specific language of paragraph 

87!2.., Manual for Court~-Martial., 1928., limiting the 

action of the reviewing authority. That restriction 

is based in logic upon the fact that the action of 

the reviewing author!. ty in awroving o~ so much 

of the findings a·s involve absence without leave, 

is taken after the trial has been completed., en

tirely in the absence of the accused and in a 

situation where accused may not assert his rights. 

The paragraph does not purport to limit similarly 

the authority of the court to adjudge punishment 

where the accused is present and has, until the 

court finally adjourns upon his case, the oppor

tunity of asserting his right in open court.n 


There being no evidence in the record to wB.ITant the conclusion that the 
running of the statute was tolled, 1it follows that the findings of guilty 
should be disapproved. 

4. For the reasons stated, the BoarQ. of Revin is of the opinion 
that the record of trial is legally insufficient to support the findings 
and the sentence. 
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·JAGN-CM 312782 1st Ind 

JUL 1 1 1946vrn, JAGO, Washington 25, D. c. 

TO: The Secretary of War 

1. Herewith transmitted for your action under Article of ·war
so½, as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 
1522) and the act of l August 1942 (56 Stat._ 732), is the record of 
trial in the case of Private Richard T. Bryant (20903390), Attached 
Unassigned Headquarters Company, 1927 Service Command Unit. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally insufficient to support the findings of. 
guilty and the sentence, and recommend that the findings of guilty 
and the sentence .be vacated and that all rights, privileges, and 
property of which the accused has been deprived by virtue of the 
findings and sentence so vacated be restored. 

~ . 

3. Inclosed is a form_of action designed to carry into effect 
these recommendations, should such action meet w.i.th your approval • 

.. 
2 In.els THOMAS H. GREEN 

l - Record of trial Major General 
2 - Form of Executive The Judge Advocate General 

action 

( G.C.M.0.2.441 31 July 1946). 



WA.i.-0.. DEF.ARTi·,.bNT 
In the Office of The Judge Advocate General 

Washington 25, D. C. (301) 
:JDl 1119.(6· JAGQ - CI,i 312812 

UNITED STATES ) FOURTH AIR FORCE 
)v. 
) Trial by G .C.M., convened at 


First Lieutenant BENJAAiIN, ) Walla Walla Army Air Field, 

F. BAER (0-8066o4), Squadron) Washington, 22 tarch 1946. 

A, 423rd Army Air Forces ) Dismissal and confinement for . 

Base Unit. ) three (3) years. 


OPINION of the BOARD OF REVIEW 
WURFEL, OLDlER and DAVIS, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that First Lieutenant Benjamin F. Baer, Squadron 
A, 423rd Army Air Forces Base Unit, did, without proper leave, 
absent himself from his organization and station at Walla 
Walla Army Air Field, Washington, from about 19 November 1945 
to about 31 December 1945. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Benjamin F. Baer, Squadron 
A, 423rd Army Air Forces Base Unit, did, at Walla Walla Army 
Air Fielq, Washington on or about 8 November 1945, wrongfully 

. and unlawfully make and utter to the Officers I Mess a certain 
check in words and figures as follows, to wit: 

Fort \'forth National Bank 
Fo~t Worth, Texas 

DATE Nov, 8 1945 
PAY TO w.w.A.A.F. OFFICERS I fvESS CR OR.DER $ 51.09/100 

Fifty one and 00/100 ------~---------- DOLLARS 
/s/ Benjamin F, Baer 

'1st Lt. A.G. 0-806604 
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in payment of Club dues, meal ti~ket, and the sum of $10.00, 
he, the said First Lieutenant Benjamin F. Baer, then well 
knowing that he did not have and not intellding that he should 
have sufficient funds in the Fort Worth National Bank_for the 
payment of said check. 

Specification 2i In that First Lieutenant Benjamin F. Baer, 
Squadron A, 423rd Army Air Forces Base Unit, did, ·at Walla 
Walla Army Air Field, iiashington, on or about 9 November 194~, 
wrongfully and unlawfully make and utter to the Officers' hlees, 
a certain check in words and figures as follows, to wit: 

Fort Worth Nat 1l Bank 

Fprt Horth, Tex. 

DATE Nov. 9 1945 

PAY 1'0 :v.w.A.A.F. OFFICERS' LESS OR OR.DER ~ 10.00/100 

Ten and oo/100 -------------------------- DOLLARS 

/s/ Benjamin F, Baer 
1st Lt. A.C. 0-806604 

and by means thereof, did wrongfully obtain from the said 
Officers' Mess the sum of $10.00, he, the said First Lieutenant 

"Benjamin F. Baer, then well knowing that he did not have and 
not intending that he should have sufficient funds in the Fort 
Worth National Bank for the payment of said check. 

Specification J: In that First Lieutenant Benjamin F. Baer~ 
Squadron A, 423rd Army Air Forces Base Unit, did, at Walla Walla 
Army Air Field, Washlngton, on or about 10 November 1945, wrong
fully and unlawfully make and utter to the Post Exchange a 
certain check in words and figures as follows, to witi 

November 10 1945 NO.-----

FOf,T riORTH NATIONAL BANK, FT. ;WRTi:;i, TEX. 

/s/ Benjamin F, Baer 

PAY TO THE 423rd A.AF BASE UNIT EXCHANGE 
ORDER OF Walla Walla, Washington $ 25.00/100 

Twenty five and 00/100 DOLLARS 
· 

1st Lt. A.G. 0-806604 

2 



and by means thereof, did wrongfully obtain from the said 
Post Exchange·the sum of $25.00, he, the said First Lieu
tenant Benjamin F. Baer, then well knowing that he did not 
have and not intending that he should have sufficient i'unds' 
in the Fort Worth National Bank for the payment of said. 
check. · · 

Specification·4: In that First Lieutenant Benjamin F. Baer, 
Squadron A, 423rd Army Air Forces Base Unit, did, at Seattle, 
Washington, on or about 28 November 1945, wrongfully and un
lawfully make· and utter to the Seattle First National Bank a 
certain check in words and figures as follows, to wit: 

iil.iU,i.,.-WASHUl"iQil- •November .28 1945 
- PENN.A. 

THE PENNSYLVANIA COMPANY 3-2 PHILA.. SiAi'n,i: 

lhlin Office 15th & Chestnut St. BRANCH 

PA! TO Cash--------~---------------~-CR CRDER $ 30.00/100 

·. Thirty and no/100 ----------------~--,".'·---DOLLARS. 

/s/ Benjamin F, Baer 
1st Lt. A.C. 0-806604 

and by means thereof, did wrongfully obtain from the said 
Seattle First National Bank the sum of $30.00~ he,.the said 
First Lieutenant Benjamin F .• Baer, then well knowing that he 
did not have·and not intending that he should have sufficient 
funds with the Pennsylvania Company 3-2 Bank for-the payment of 
said check. · 

. Accused plead~d -guilty t9 Charge I and its Specification and not guilty to 
Charge II and its Specifications, and was found guilty of all Charges and 
Specifications. Evidence of two previous convictions was introduced, show
ing that accused was convicted on August 17, 1944 of absence without leave 
!or·tive days and embezzlemettt of $1000, in violation or Article of War 61 
and Article of War 94. The sentence as approved and ordered executed by 
the reviewing authority was forfeiture of $100.00 per month for six months 
and suspension from promotion for one year (CM 299564). Again o~·30 April 
1945, .he was convicted of absence without leave for ten days in violation of 
Article of War 61. In tbat·case a sentence of dismissal was, ~y action of 
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the Se·cretary of War, commuted to a reprimand and forfeiture of $25.00 
pay per month for six months (CM 2801,44). In the present case accused 
was sentenced to dismissal, total forfeitures and confinement at hard 
labor for five years. The reviewing authority approved the sentence but 
reduced the period of confinement to three years and ;orwarded the record 
of trial for action under Article of War 48. 

3. Evidence for the Prosecution& 

Under Charge I and its Specification in addition to accused's plea 
of ¢lty the extract copy of morning report of his squadro~ (R. 7; Pros. 
Ex. 1) shows accused carried from "Dy to AWOLa on 19 November 1945, and 
the extract copy of morning report of the Prison Office, Portland Army 
Air Base, Oregon (R. 7i Pros. Ex. 2) shows accused was placed in confine
ment on 31 December 1945. 

, Accused while stationed at the Walla Walla Army Air Base made, issued 
. and received value for the fol_lowing series of checks& 

a. To the WWAAB Officers' Mess, on 8 Nov. 1945 a check on the 

Fort Worth National Bank in the sum of $51.00 (R. 18; Pros. Ex. 12).

' . 

. . . . 

b. · To the WWAAB Officers' Niess, on 8 Nov. 1945, a check on the 

Fort Worth National Bank in the sum of $10.00 (R. 18; Pros~ Ex. l.3).; . 


c. To the 423rd AAF Base Unit Exchange; Walla Walla, Washington, 
on 10 Nov. 1945, a check on the Fort Worth National Bank in the sum of 
$25.00 (R; 13; Pros. Ex. 6). 

d. To tbe Seattle First National Bank on 28 November 1945, a check 
on the Pennsrlvania Company. of Pennsylvania in the sum of $30.00 · (R. 19L,., 
Pros. Ex. 14}. · · · 

The accused admitted in writing (R. 20; Pros. Ex. 16) that he signed 
and passed these four and other checks and at the trial so testified (R. 
21, 22). As to checfs a and b, Captain Younkman, Officers hless Officer, 
testified the regular books of entry of the mess showed that these two 
checks were entered against the accused in the •bad check account" on 23 
November 1945 (R 20). As to check c, Captain Diekmann, Exchange Officer, 
testified that the exchange check register showed that this check was 
charged.back against the exchange {RU). 

Mr. Ben King, manager of the bookkeeping department of, the Fort Worth 
National Bank testified by deposition that the accused's account was over
drawn $0.67 on 27 October 1945, that no deposits were made to it after 
20 October 1945 and that the bank refused payment' of checks a, b arid c..be- · 
cause ot insufficient funds (R 16; Pros. Ex. 9). · 

4 
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i,r. Harold Phillerick, Assistant Vice-Fresident of the Seattle Fi:>'.'st 
k~tional Bank, testified by deposition that his bank cashed check d, 
ziving the accused ;130.00 for it and t!'lat this check was reti.:rned with 
the _notation the.t the account was closed (R 16; Pros. Ex. 10). for. Robert 
Sherman, Assistant Treasurer in charge of the bookkeeping departll'.ent for 
the Commercial Trust Branch of the Fennsylvania Company, testified by 
deposition that accused had closed his account with that bank on 11 t.ay 
1945, that during the period 31 October 1945 to 15 December 1945 the bank 
returned unpaid by reason of 11no account" thirty checks totaling ~550.98, 
signed Benjamin F. Baer, including one for ~30.00 drawn to cash and re
turned on 5 December 1945 (R 17; Pros. Ex. 11). 

4. Evidence for the Defense: 

The accused elected to testify in his o~n behalf and stated that at. 
the time he uttered checks a, band c, he believed he had $75.00 on deposit 
in the Fort 'ilorth Bank (R 22, 28), and that he had no intent to pass a check 
with insufficient funds. As to check d, ·accused testified that he did not 
close out the account in the Pennsylvania Company, that he thought he had 
~100.00 in it and that he thought his mother had deposited $225 in this 
account (R 29). However, his mother did not answer accused's request that 
she deposit money for him nor did the bank ever advise him that any deposit 
had been niade (R 2.3), nor was he sure that he had $100 in the account (R 24). 
A~cused stated that he never received bank statements from either the Fort 
Worth or Pennsylvania banks (R 2.3, .30), that he kept no record of checks that 
he cashed (R .30) and that his mother had made several checks good on his 
request (R 27). All the chec!<:s have been me.de good (R 24, 25). Accused 
further testified on cross-examination that in uttering checks a, band~ 
he issued $86.00 worth of checks against an account in which he believed he 
had only $75.00 (R 28). ' 

· 5. The evidence of accused's guilt of all Charges and Specifications 
is clear and conclusive. The admission, without objection, of evidence 
that accused-had.from 31 October to 15 December 1945 issued.thirty bad 
checks against the Pennsylvania Company was not error. A primary issue 
before the court was the accused's knowledge that he did not have sufficient 
funds ~n the bank for payment of the four checks. 

"Where criminal intent and guilty knowledge are issues in
volved in the offenses charged against accused, his recent acts 
of a similar nature are admissible in evidence against him under 
paragraph 112]2, !l.C .M." (Dig. Op. JAG 1912-1940, Section 395 (7)). 

5 
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It should be observed that the accused is not charged with intent 
to defraud and this element is not an issue in this case. As stated 
in III Bull. JAG, July 1944, page 290, section 454 (67)a 

•The negotiation by an officer· of worthless checks with-· • 
out intent to defraud is conduct of a nature to bring dis
credit upon the military service in violation of A.. W. 96 

· {CM 224286 (1942), 14.B.R. 9?, l Bull,-JAG.215). 

'*I .. * * * 
-.

"A member of the military establishment is under a par
ticular duty not to issue a check without maintaining a bank 
balance or credit sufficient to meet it. -Proof that a check 
given for value by a member of the military establishment is 
returned for insufficient funds imposes on the drawer of the 
check, when charged with conduct to the discredit of the mili 
tary service, the burden of showing that his action was the 
result of an honest" mistake not caused by his carelessness or. 
neglect.• 

The burden referred to has not. been sustained in this case. 

Subsequent restitution of the sums involved is no defense (CM 275648, 
Creighton, 48 BR 123). · • · 

The record discloses the Trial Judge Advocate erroneously read to 
the court that portion of Remington's Revised Statutes of the State of 
Washington pertaining to the definition of larceny and declaring the 
maximum punishment therefor to be fifteen years. However, the compel
ling evidence fully establishes the commission of the present offenses 
charged and th~ error did not substantially prejudice the rights of the 
accused. Any improper effect it may have had in influencing the court I s 
determination of the sentence imposed was corrected by the modification 
thereof made by the reviewing authority (CM 258372; Holmes,. JS BR 6). 

6. War Department records show the accused is 26 years of age, a 
high school graduate, and single. He attended the University of Virginia 
for one year until 7 July 1941, majoring in chemistry and taking Naval 
ROTC work. 

He was an enlisted man from 8 January 1942 to 15 September'l942, 
and an aviation cadet from 15 September 1942 to 29 June 1943. 

6 




He was co~.missioned a temporary second lieutenant, AUS, on 30 June 
1943 and on 15 June 1944 was promoted to temporary 1st lieutenant. In 
i'l:ay, June and July 194Li: accused was awarded Oak Leaf Clusters for opera
tional missions. In August 1944 he was awarded the Distinguished Fly
ing Cross for operational missions. For the period 1 July to 12'August 
1944 his efficiency report rendered by his squadron commander was 11Un
satisfactory.11 His previous court-martial convictions are set out ih 
parai7aph 2, supra. 

7. The.court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. In the opin
ion of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty· and the sentence, as modified by the re
viewing authority, and to warrant confirmation thereof. Dismissal is au
thorized upon conviction under Articles of War 61 and 96. 

, Judge Advocate. 

Judge Advocate. 

http:satisfactory.11
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JAGQ-C.M 312812 1st Ind 

YID, JAGO, Washington 25, D. C. 

TO: The Under Secretary or War. 

1. ~suant to Executive Order No. 9556, dated May- 26, ·1945, there 
are transmitted herewith tor your action the record 0£ trial and the 
opinion or the Board of Review in the case or First Lieutenant 
Benjamin F. Baer (0-006604), 423rd Army Air Forces Base Unit. 

2. Upon trial by general court-martial this officer was found 
guilty or being absent without leave from 19 November to 31 December 
1945, in violation or Article of War 61 (Specification., Charge I) and 
of cashing four checks without sufficient funds in the bank £or their 
payment, in violation of Article of War 96 {Charge II, Specificatiomil, 
2.,,. 3 and 4). No fraud was alleged or found. He was sentenced to q.is
idssal., total forfeitures aid confinement at hard labor for five years. 

The reviewing authority approved the sentence, reduced the term of 
confinement to three years and forwarded the record 0£ trial for action 
under Article of War 48. 

,3. Accused pleaded guilty to being absent without leave from 
19 November to ,31 December 1945. Between 8 November and 28 November 1945 
he issued and received value for four checks, in the amounts of $51., $101 
$25 and $.30, dralVIl on banks in llhich he did not have sufficient funds for 
payment. The First three were drawn on the Fort Worth National Bank and 
the fourth-on The Pennsylvania Company. On 8 November 1945 and· at all 
times thereafter his account at the Fort Worth Bank was overdrawn. His 
account with The Pennsylvania Company was closed on ll May 1945 and 1fa8 

not thereafter reopened. All checks ware returned unpaid marked insuffi 
cient fllllds or no account. In January 1946, after his apprehension., ac
cused made restitution as to all four checks. Accused testified that he 
never received bank statements from either bank, that he kept no record 
of the checks he drew, and that his mother had made good several checks .. 
for him at his request. He further testified that at the time he drew 
the three checks on the Fort Worth Bank totaling $86 he believed he had 
only $75 in that account, and that he was not sure what amount he had in 
The Pennsylvania Company account in November 1945. 

4. Accused has been twice previously convicted by courts-martial. 
On 17 .August 1944 he was convicted of absence without leave and embezzle
ment of $1000 of Government funds, and sentenced to torteit.$100 a month 
for six months and to be suspended from promotion for one year. On 
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30 April 1945 he was found guilty of absence without leave for tan days 
and sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. This sentence was canmutad to a 
reprimand and forfeiture of $25 pay per month for six months. 

On two occasions in 1944 accused received disciplinary punishnent 
under ·Article of War 104 for absence without leave. While aniting trial 
on the present charges accused was absent without leave fran 4 Marcil to 
8 March 1946. 

Accused was exmn1ned by a psychiatrist on 5 Februar;r 1946 and found 
to be mentally responsible for his actions. Again during the months of 
August and September 1946 the accused underwent extensive observation by 
a board of psychiatrists who found him to be free from mental defect and 
fully responsible for his actions. Upon my recommendation, made pui

suant to the request of accused's family and in view of all the oircm
stances of this case, the accused was hospitalized at Fitzsimmons General 
Hospital from 30 August 1946 until approximately 18 September 1946., for 
observation and examination as to his mental condition. The report of 
the Board of Officers which conducted this examination has been receb'ed 
and is attached. The Board found that the accused has no psychiatric 
disorder or disability, and recommended return to general militar;r duty. 
The Board further found that accused's intelligence is average, that his 
judgment is impaired and insight is lacking., and that there is no evi
dence to indicate that he ever bad any disease or derangement 'Which would 
render him incapable of distinguishing between right and wro~ and ad
hering to the right. 

5. · Accused received the Air Medal with clusters am the Diatin
guished Flying Cross for operational missions as a pilot in 1944. Colonel 
H. M:. Reeds.ll (Retired) and Yr. R. R. Stephens, an uncle of the accused, · 
have appeared betore me and the Board of Review and have requested clemeuey. 

6. I concur in the opinion of the Board of Review that the record ot 
trial is legally sufficient to support the findings of' guilty and. the sen
tence aa approved by the reviewing authority and to warrant confirmation 
therao.t. I recomnend that the sentence be confinned but that so much of 
the confinement as is in excess of one year be remitted, that the sentence 
as thus 11.od.U'ied be carried into execution, and that a United States Disci
plinar;r Barracks be designated as the place of confinement. 

7. Inclosed is a form or action designed to C&rf"3' this recamnenda
tion into effect should it meet wi, approval. 

3 I ;.. ·' 

3 Incls THOMAS H. GREEN 
l. Record or trial Major .General 
2. Form of action The Judge .Advocate General 
3.·Report of Medical Boarti 

G.C.K.O. 355. 2l Nov 1946). 
9 
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WAR DEPARTMENT 

Army Service Forces 
In the Otti ce of The Judge Advocate General 

Washington., D. c. 

SPJGN-CM .312829 

SECCM> SERVICE COlDWID 
UNITED STATES ~ ARMY SERVICE FCRCF.S 

v. Trial b.f o.c.K., 00IIYened at 
Fort Jlf:3', Nn York, 19 March 

Private HENRY M. VISCARDI 1946. Dishonorable dischargel

(.3251923.5)., Attached Un ) (suspended)., and confinement 

assigned to MP & PG De ) tor three (.3) years. Dis

tachment., 1201st SCU., Fort ) ciplinaey Barracks. 

Jay., New York. ) 


OPINION ot the BOARD OF REVIEW 
BAUGHN, O'CONNOR and O•HARA., Judge Advocates 

l. The record of trial in the case of the soldier named above having 
been examined in the Office of. The Judge Advocate General and there found 
legally insufficient to support the .findings llnd sentence has now been 
examined by the Board of Review and the Board submits this., its opinion, 
to The Judge Advocate GE3?eral. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHlRGEa Violation 01' the· .5Sth Article of War. 

Specification: In that Private Henry ll. Viscardi, attached 
unassigned to MP&ro Detachment., 1201st SCU, Fort Jay, 
New York, then a member of Comp!i,n;y 11 C11 ., 2nd Regiment 
(Housing) .ASF, PRD., Indiantown Gap, Penna., did, at 
Indiantown Gap, Penna., desert the Service of the United 
States, on or about 4 June 1945, and did remain absent 
in desertion until he was apprehended at New York, N.Y., 
16 January 1946. 

By appropriate exceptions and.substitutions he pleaded not guilty to· 
the Specification and the Charge but guilty of absence ll'i.tbout leave 
in violation of Article of War 61. He was found not guilty of the 
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Specification and the Charge but guilty of absence without leave in 
violation of Article of War 61. He was sentenced to be dishonorably 
discharged the service., to forfeit all pay and allowances due or to 
become due., and to be confined at hard labor., at such place as the 
reviewing authority might direct., for three years. The reviewing·
authority approved the sentence but suspended the dishonorable dis
charge imposed until the soldier's release from confinement, and 
designated the Eastern Branch., United States Disciplinary Ba.ITacks, 
Greenhaven., New York, or elsewhere as the Secretary o:f War may direct, 
as the place o.f confinement. The proceedings were published in 
General Court-Martial Orders No. 117., Headquarters Second Service 
Command., Governors Island, New York., 3 April 1946. 

3. The accused was tried on 19 March 1946 by a court appointed 
by paragraph 21, Special Orders No. 43., 20 February 1946, Headquarters 
Second Service Conmand, hereinafter referred to as the original.. order. 
Liwtenant Colonel Ralph A. Visco was designated as a member o:f the 
court by that order. · By paragraph 21, Special Orders No. 58, ll March 
1946, same headquarters, hereinafter re:ferred to as the 8Jllending order, 
Captain Charles L. Palmer was detailed •as member of General Court
Martial aptd to meet at Ft. Jay, NY by Par 30 SO 8 this Hq 10 Jan 46 
vice LT. COL. RALPH A. VISCO 02058361 ORD DEPl' reld." The original 
order contained the conventional statement that aey unarraigned cases 
referred to the Trial Judge Advooate of the General Court-Martial ap
pointed by paragraph 30., Special Orders No. 8 would be brought to trial 
before the court appointed by the original order. Captain Palmer sat 
on the court which tried accused and participated in all the pro
ceedings at accused's trial and the record does not list Lieutenant 
Colonel Vi-sco as either present or absent. By paragraph 14, Special 
Orders No. so,- 5 April 1946., same headquarters., hereinai'ter referred 
to as the correcting order., the amending order was corrected so as 
to constitute Captain Palmer a member of the court appointed by the 
original order - the court that tried accused - vice Lieutenant Colonel 
Visco., relieved. 

It i's clear that Captain Pal.mer sat as a member o! the court 
which tried accused although, at the time, there were no competent 
orders in existence constituting him a member of that court. Unless, 
then, retroactiw ef:fect can be given to the correcting order it fol
lows that the court was without jurisdiction to try and sentence ac
c_used. CM 302975, Macklin; CM 265840., Brown, 43 BR 97; CM '39497, 
Goggans 49 .BR 289; CM l3lb72., par. 365 tinig. Ops. JAG,· 1912-40. 

It is noted at the outset that the amending order is not 
meaningless. It did appoint Captain Palmer to a court and there was 
nch a court. in existenc_e and it is not until 5 April 1946., the date 
of the issuance of the ·correcting order., that there is any suggestion . 
that there was a mistake made in the designati.on or the court on which 
he was to sit. However that may be, the situation is analogous to 

2 
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t.hat existing in CM 238607, Mashburn, 24 BR 307, where the Board said 
(p. 308), 

"Where the p:-oceedings are invalid for the reasons 

stated above, fo!ficer not detailed sat as membei} 

they carmot be validated retroactively by orders 

issued in amendment of the order or orders detailing 

the court. Such orders are, regardless of their 

fo:nn, effective only from the date of promulgation." 


To paraphrase the language used in CM 218157, Beadle, ll BR 381, the 
correcting order failed entirely to give Captain Palmer the status
™ pro ~ of a detailed member of the court appointed by the 
original order so that he was authorized to sit as a member of that 
court in ·the trial of this case on 19 March 1946. It follows that 
the court was without jurisdiction to try and sentence accused and 
the proceedings were void !Q. initio. Mashburn, supra; Beadle, supra. 

, 4. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
and sentence. 

, Judge Advocate. 

Judge Advocate. 

~Q~JI.-'""=======---~..;._~...)..:-==' Judge Advocate. 
ti
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SPJGN-CM .312829 lst Ind 
liq ASF, JMJO, Vfashington, D. C. MA'l 2 1 1946TO: The Secretary of War 

. l. Herewith transmitted for your action under Article of War 
5o½, as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 
1522), and the act of l August 1942 (56 Stat. 732), is the record of 
trial in the case of Private Hanry M. Viscardi (.32519235), Attached 
Unassigned to MP & FG Detachment, 1201st SCU, Fort Jrq, New York.' 

2. I concur in the opinion of the Board of Review that the re-. 
cord of trial 1s legally insuff1 cient to support the findings of 
guilty am the sentence, and reeonmend that the findings of guil-cy 
am the sentence be vacated am that all rights, privileges and pro
perty of 'Which the accused has been deprived by virtue of the findings 
and sentence so vacated be restored. 

J. Inclosed is a form of action designed to carr.r into etfeet 
these recomnendations, should such action meet with your approval. 

~~----\ 
2 Incls THOMAS H. CREEN 

l Record ot trial Major General 
2 - Form of action The judge Advocate General 

--------------
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VIAR 1EPARTMENT 
In the Office of The Judge Advocate General 


Washington,. D. c. 


JACH - CM 312874 25 JUN 1946 
\ 

UNITED STATES ) FIRST AIR FORCE 

v. ~ Trial by G.C.M., convened at 
) Mitchel Field, New York, 8 

Private First Class JOHNY 
B. RANDOLPH (33211068), 

) 
) 

April 1946. Dishonorable 
discharge and confinement at 

Squaqron H, 110th Army Air 
Forces Base Unit 

) 
) 

hard labor for six (6) months 
at :Mitchel Field, New York 

HOLDING by the BOARD OF ra v:IEW 
TAPPY, HOTTENS'IEIN and S'IERN, Judge Advocates 

1. The record of trial in the case of the soldier named above has 

been examined by the Board of Review. 


2. The accused was tried upon the 'following Charge and Specifications 

CHAR.GB Is Violation of the 96th Article or War•
• 

Specii'ication: In that Private First Class Johny B. Randolph, Squadron 
H (Headquarters), 110th Anrr:r Air Forces Base Unit, then assigned 
Squadron A, 811th A.rmy Air Forces Base Unit, did at Phenix City, 
Alabama, on or about 31 August 1945, unlawfully marry one Olive 
E. Adams, the said Private First Class Johny B. Randolph then hav.:. 
ing a llving wife, to wit: Mabel Marie Cale. ' 

Accused pleaded not guilty to, and was found guilty of, the Olarge and Spec
ification. No evidence of previous convictions was introduced. He was sen

. tanced to dishonorable discharge,. forfeiture of all pa.y and allowances due 
or to become due, and confinement at hard laboi; for six (6) months. The 
reviewing authority approved the sentence, designated Mitchel Field, or 
elsewhere as the Secretary of War might direct, as the place of confinement 
and forwarded the record pursuant to the provisions of Article of War so½. 

3. By the Specification, there is described an offense which is al.;. 

leged and shown by the evidence to have been committed on .31 August 1945. 

'.I.be Charge Sheet shows that accused enlisted at Charlottesville, Virginia 

on 28 November 1945 for three years after prior service extending from 26 
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August 1942 to 7 November 1945. Informal comr1unication by the Office of 
The Judge Advocate General with the Office of '.Ihe Adjutant General con
firms the fact that the reco;ds of War Department show that accused was 
honorably discharge on 7 November 1945. The Charge was preferred on ):3 
March 1946 and the case i'ra.s tried, on 8 April 1946. 

The 1~anual for Courts-Martial, 1928, paragraph 10, states: 

"The general rule is that. court-martial jurisdiction 
over offic~rs, cadets, soldiers, and others in the military 
service of the United States cea~es on discharge or other 
separation from such service, and that jurisdiction as to 
an offense canmitted during a period of service thus termi
nated is not revived by a ree·ntry into the military service 11 • 

It has been held by the Board of_ Review and The Judge Advocate General, and 
it is mll settled that a eourt-martial is without jurisdiction to try an 
enlisted man for an offense, other than one denounced by the 94th Article 
of \'far, committed in a prior enlistment at the expiration of which he was 
discharged (Cl! 200925, ?,tacld.ewic;_, 5 BR 9; m 210757, Bargas, 9 BR 343). 
In the opinion of the Board of Review, the court that tried the accused 
was without jurisdiction to try him for the offense alleged. 

4_, For the reasons above stated, the Board of Review holds the re
cord of trial legally insufficient to support the findings and sentence. 

On Leave·· Judge_ Advocate 

M4~2...¼;;;~._zu.-u,.c,c$;-.;,~----' Judge Advocate 14

, Judge A~vocate ~ 

2 
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JAGH ~ CM :312874 1st Ind 

WD, JAGO, Washington 25, D. C. · 

TO: Commanding General, Firs_t Air Force, Mitche; Field, New York 

l. In the case of Private First Glass Johny- D. P..andolph (:3:32l106S), 

Squadron H, lloth ~ Air Forces Base Unit., -I concur in the holding of 

the Board of Th:lview and for the reasons stated the'Tein recommend that. the 

findings of guilty and the sentence be disapproved. 


2. When copies of the published order in this case are forwarded to 

this office they should be accompanied by the foregoing holding and this 

indoreement. For convenience of reference and to facilitate attaching 

copies of the published order to the record in this case., please place the 

file number of the record in brackets at the end of the published order, 


.. as follows a · · 

.. (OA 312874) 

l ·J:t1cl 

Record of trial THOMAS H. GREEN 


Major Gemral 

. The Judge Advocate General 


• 
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WAR DEPARTMEi:1T 
Army. Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

SPJGQ·- CM 312890 
MAY 6 1946 

UNITED STA.TES ) 101st AIRBORNE DIVISION 
) 

v. ) 
}. 

Private !''LOYD W. CRAVER )
(34311403~ Company I, 506th) 
Parachute Infantry ) 

Trial by G.c.r..r.,· convened at Auxerre, 
France, 24 September 1945 and l Octo
ber 1945. Sentence: Dishonorable 
discharge and confinement for life. 
United States Penitentiary, Lewisburg, 
Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

DANIEL.SO~, BURNS and DAVIS, Judge Advocates ,, 


1. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. Accused was tried up~n the following charges and specifications: 

CHARGE I: Violation of the 92nd Article of War. 

Specification l: In that, Private Floyd w. Craver, Com~any I, 506th 
Parachute Infantry, did, near Saalfelden, Austria, on or about 
27 May 1945, _with-malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with.premeditation kill one, Captain 
Edward Altacher, German Arrrq, a human being, by shoo.ting him with 
a~~~. . 

Specification 21 In that Private Floyd W. Craver, Company I, 506th 
Parachute Infantry, did, near Saalfelden, Austria, on or about 
27 Mey 1945, with malice aforethought, willfu.J.ly, deliberately, 
feloniously, unlawfully, and with premeditation kill one, Major 
Martin R. G. Watkin, British A.rru;r, a human being, by shooting·him 
with a pistol. ,._, 

CHARGE II1 Violation of the 9Jrd Article of War. 

Specification1 In that Private Floyd w. Craver, Company I, 506th 
Parachute Infantry, did, at or near Saalfelden, Austria, on or 
about 27 May 1945, with intent to commit a felony, viz. murder, 
commit an assault upon Sergeant Charles E. Grant, Company E, 

http:willfu.J.ly
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506th Parachute Infantry, by willfully and feloniously shooting 
the said Sergeant Charles E. Grant in the head with a pistol 

CHARGE III: Violation of the 58th Article of war. 

Specification: In th.at Private Floyd w. Craver, Company I, 506th 
Parachute Infantry, did, at Auxerre, France, on or a.bout 8 Sep
tember 1945, desert the service of the United States and did 
remain absent in desertion until he was apprehended at Chablis, 
France, on or about 9 September 1945. 

CHARGE IV: Violation of the 69th Article of War. 

Specification: in that Private Floyd W. Craver, Company I,. 506th 
Parachute Infantry, having been duly placed in confinement in 
the 101st Airborne Division stockade on or about 13 August 1945, 
did, at Attx:erre, France, on or about 8 September 1945, escape 
from said confinement before he was set at liberty by proper 
authority. 

He pleaded not guilty and, two-thirds 
' 
of the members of the court present at 


the time the vote was taken concurring, was found guilty of the charges and 

specifications preferred against him. Evidence was introduced of two previous 

convictions by summary courts-martial for absence without leave of one and 

three days in violation of Article of War 61. Three-fourths of the members of 

the court present at the time the vote was taken concurring, he was sentenced 

to be dishonorably discharged the service, to forfeit all psy and allowances 

due or to become due, and to.be confined at hard labor, at such place as the 

reviewing authority may direct, for the term of his natural life. The review

ing authority aµproved the sentence, designated the United States Penitentiary, 

·Lewisburg, PennS'Jlvania, as the place of confinement, and forwarded the record 

of trial for action pursuant to Article of War 5~. 


3. Ori 27 May 1945 the accused and one Private First Class Dewey H. Hogue, 
both members of Compa.rzy- I, 506th Parachute Infantry (R 7), spent the afternoon 
together in the company of two girls (R 10), during which time the four of them 
consumed one bottle of cognao (R 10, 11). At about 1930 hours {R 9) the accused 
and Hogue took over a German civilian car (R 11, 26) and returned to their billet 
at Zell am See, Austria (R 7, 11). Here they went to their separate rooms and 

. cleaned up, and .at about 2030 hours (R 7, 11), having secured the services of a 
German chauffeur (R 7, 11, .21), they started out for a ride in the direction of 
Saal.felden, Austria (R 7, ·21). Accused rode in the back seat and had a bottle 
of cognac from which Hogue saw him take one drin.t (R 7,·10, 11). Hogue and ac
cused were each armed with a German luger (R 10, 13). Several miles from Zell 
am See the car ran out of gas (R 7) and the accused stopped a passing German 
civilian car (R 7, 12, 25), the driver of which was wearing the uniform of an 
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officer of the Germm Army with white arm band (R 7, 29, 45). The accused 
noticed and desired a pistol which the Germen carried, which he was entitled 
to do (R 42, 43), and accused attempted to take it away from him (R 7, 12). 
Hogue interceded and told the German Ito drive on (R 7, 12). The car started 
off and vras about 20 feet away when the accused fired three to five shots · 
into the rear of the car (R 7, 13, 25), using Hogue•s luger which Hogue had 
left in the rear seat of the car {R 7, 13). Accused's own luger was then in 
his holster (R 13). · The German car veered into a ditch about~ yards away 
(R 7, 13) and Hogue recovered his gun from accused (R 8) and told accused to 
go to the car end see if he had hit the driver (R 8). Accused then went to 
the car in the ditch, pushed the driver, backed up, fired a shot and said, 
"That finished him. I shot him in the headn (R 8, 14, 26). Accused then 
entered the car and attempted to start it (R 8, 14). As Hogue end the Germen 
chauffeur approached the car the accused said to Hogue, nsomething happened. 
A man v;as murdered" (R 8, 15), and said to the Germen chauffeur, "Don't look 
in or there will be two of youn (R 8, 14). Hogue urged accused to get out of 
the car and he emerged with hi~ luger and another smaller pistol, remarking, 
"This one has never been fired" (R 8, 17). Hogue testified that at this time 
the accused appeared to be insane (R 8, 16), that his eyes were sticking out 
of his head end were perfectly red, like balls of fire (R 8, 16). The accused 
and the German chauffeur then started down the road in the direction of Zell 
8lil See to search for gasoline, Hogue stating that he would remain with the 
car (R 8, 17). As soon as they rounded a curve he started for Saalfelden to 
secure an ambulance and report the matter (R 8, 17). Enroute thereto he heard. 
a shot from the direction taken by accused (R 8, 17, 18). Upon arrival at the 
CP in Saalfelden, Hogue reported the events of the evening end a searching 
party was organized and an ambulance called (R 8, 41). When they returned to · 
the scene th& car in which Hogue and accused had been riding was gone (R 8, 
22). The other car was still there and the occupant was ex8lllined by a m~dic and 
found.to be dead as a result of four or five shots through the body and one · 
shot through the head (R 47, 48). He was identified as Edward Altacher, 
captain of the Gerr.ian Army (R 47). Meanwhile, the accused and the German 
chauffeur had met some Russians on the road and asked them if they knew where 
there was any gasoline and accused fired in front of the feet of the Russians 
(R 22, 26). Accused and the chauffeur continued to a farmhouse end then re
turned to the car and found that Hogue had departed (R 22). Accused got the 
car started and he and the chauffeur returned to the farmhouse, which was 
about five kilometers away (R ·22, 26), where they were served a few drinks 
(R 27) • A sketch of the vicinity of the farmhouse dra1m by the German chauf
feur was received in'evidence, without objection by defense (Pros. Ex. A, R 
28). During the thirty or forty minutes they were in the farmhouse the ac
cused appeared to be normal except for being a little drunk (R 32). Major 
Martin R. G. Watkin and Warrant Officer Dodd of the British Army while driving 
by noticed end stopped to check the German civilian car parked in front of the 
farmhouse (R 6o, 61). Accused immediately came out of the house (R27, 61), 
stated that it was his car and asked for a push to get it started, to which 
Major Watkin agreed (R 61). It was apparent that accused had been drinking 

3 

http:found.to


but his conversation was rationalJ he recognized them as being BritishJ knew 
that it was his car end that i"t; would be necessary to push it in order to get 
it started (R 6J). An .Alllerican truck came along at this time and slowed d01Vll 
or stopped when accused called for helpJ but when the British major said that 
he was helping the truck started on (R 34, 61). Accused thereupon fired two 
shots at the truck (R 34, 61) which st(tpped, and SergeMt Charles E.· Grant 
dismounted snd came back demanding to know who had fired the shots (R 34, 61) 
and accused replied that he had (R 61). Grant asked for his gun (R 34, 38) 
end accused thereu~n fired at Grant who fell over backwards in the road (R27, 
39, 61). Grant was not armed {R 38). The accused then turned and started fir
ing at Maj or Watkin and his companion, Warrant Officer Dodd {R 27, 65, 66), 
both of whom ran to take cover. The German chauffeur who was present saw no 
one else firing (R 31). Major Watkin -ran doli'll an alJ.ey where his boccy- was dis
covered a few minutes later by warrant Officer Dodd and an .Alllerice.n soldier who 
had been in the truck with Grant {R 61). Grant was still lying in the road 
with a bullet wound in.his forehead {R 34, 61). Doctors were securedfrom .a 
nearby Ge?'lllBll hospital {R 34, 6l)J and GrB.11~ was removed to the hospital (R 34)• 
Major Watkin was found to be dead as a result of a bullet -.·ound (R 54, 55). 
Shortly after midnight the accused was apprehended near the hospital, about 
four or five hundred yards from the·scene of the shooting {R 50-52), at which 
time he was staggering and evidently under the influence of liquor, although 
his speech was intelligible and he appeared to be in control.of his mental 
and physical faculties {R 43, 44, 51). At the time of his apprehension he 
was in possession of a .32 cal. pistol which did not appear to have been fired 
{R 51, 53). , 

Tbe accused was confined in the Regimental Guardhouse (R /+2, 52), and 
later, upon order of Headquuters, 506th Parachute Infantry, dated lJ August 
1945, was placed in-confinement-in the 101st Airborne Division Stockade {R 56, 
57). The confinement order was received in evidence, without objection by de
fense (Pros. Ex. B, R 56). Although he had not been released or set at liberty 
by proper authority (R 57), he was not present at a roll call formation held 
on 9 September 1945 at approximately' 1630 hours and was not found after a 
search of the entire stockade and all installations (R 57). He was apprehended 
by French civilian police near Chablis, France, on 9 September 1945 in the 
afternoon and.turned over to American Military Police (R 67, 68) •• . . 

After the defense introduced evidence to the effect that accuised was in
sane at the time of the shootings on 27 May 1945, the prosecution called as 
a witne_ss the Division Neuropsychiatrist of the 101st Airborne 'Division (R 83) 
who had examined.accused on .2/+ September 1945 {R 83) e.nd Jlho had previousl.7 · 
studied reports and findings of a prior examination of accused, dated 16 J~ 
1945, by a board of five members convened under the provisions of AR 6oo-500 
(R 84). A study of the reports of the Board revealed that two members thereof 
considered accused sane, two considered him insane and that the fifth member 
was undecided (R 84). The Division Neuropsychiatrist testified that in his 
opinion, based upon a study of the reports and findings and his own _personal 
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examination, the accused was sane at the time the alleged offenses were committed 
and at th~ time of trial; that he was intoxicated at the time the alleged offenses 
were ColllllU.tted on 27 May 1945; that at the time of the alleged offenses on 8 Sep
tember 1945 he was able end is now able to tell right from wrong and to adhere to 
the right (R 84); and that in his opinion the accused was not suffering from a 
psychosis or from psychoneurosis at the time of the alleged offenses or at time 
of trial (R 84, 96). A written report of his findings was received in evidence 
over objection by defense (Pros. Ex. c, R 84,_ 85). 

4. A sworn statement previously made by accused relative to his escape 
from the Division Stockade was received in evidence in which he asserted that 
he feared to remain there because of abusive and brutal treatment {Def. Ex. "A", 
R 82). 

The defense called as witnesses two neuropsychiatrists of the 227th u. s. 
Ganeral Hospital who had examined accused on 7 June 1945 (R 68, 77) and who 
were of the opinion that accused was insane at the time of the shootings on 27 
~ 1945, did not know right from wrong and was not able to adhere to the right 
(R 71, 74, 79). It was their opinion that accused was a dope addict, and this 
opinion was corroborated by statements of accused who told them that he had 
smoked several marihuana cigarettes on the morning of 27 May 1945 (R 72-75, 78). 
One of the psychiatrists admitted that he was one of a board of three members 
who examinod accused on or about 7 June 1945 and that his opinion of insanity 
was the minority opinion of the board and was not concurred in by the other two 
members (R 80, 81). Written statements of the findings or the two witnesses 
were also received in evidence (Def. Exs. "B" and "C", R 98). 

5•.!• Murder of Ca2tain Altacher and Major Watkin (Specificationsl and 2, 
Charge I). Murder is the killing of a humsn being with malice aforethought and 
without legal justification and excuse. The malice may exist at the time the 
act is committed and may consist of knowledge that the act which causes death 
will ·probably cause death or grievous bodily harm (MCM, 1928, par. l..48,!, PP• 
162-164). The law presumes malice where a deadly weapon is·used in a manner 
likely to and does in fact cause death, and an intent to kill may be inferred 
from an act of accused which manifests a reckless disregard for human life (CM 
E'IO)l2850, PhilEot). . 

Clear, undisputed evidence establishes that at the times and places alleged, 
accused caused the deaths of Captain Edward Altacher and Major Martin G. Watkin 
by shooting them with a pistol. The court's findings that the shootings were 
attended by malice aforethought is supported not only by the inferences of malice 
arising out of his acts, but also by abundant evidence of an intent to kill, 
and were, therefore, clearly warranted (CM ETO 10740, Bollj,a_u CM EI'O 7315, 
Williams; CM ETO 10532, ~). 

b. Assault with intent to murder (Specification, Charge II). An assault 
with Tutent to commit murder is an assault aggravated by the concurrence of a 
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specific intent to murder (MCM, 1928, par. 1491, p. 178). The evidence dis
closes that accused, without legal justification or excuse, at the time and 
place alleged, shot Sergeant Charles E. Grant in the head with a pistol, and 
abundantly justifies the inference that the overt act was. accompa.nieci by a . 
specific intent to murder. The record of trial clearly supports the findings 
of the court (Cr.I ETO 2899, Reeves; Clil ETO /.+2.69, Lovelace; Ci1l LTO 5137, Baldwip) 

£• EscaPe from confinement and desertion (Specifications of Charge III 
and Charge IV). The evidence discloses that accused was placed in confinement, 
that he escaped therefrom on 8 September 1945, and that he was apprehended the 
following day, 9 September 1945. Although the absence was of short duration, 
it was initiated by sn e:scape from confinement when accused was being held for 
trial and was termineted by apprehension, end the court ~as justified in con
cluding that thi} intent requisite for desertion existed. The findings of the 
cour,t were, therefore, supported by substant+6.l competent. evidence (CM ETO 960, 
Fazio). · · 

6. An issue as to the sanity of 5.ccused at the time the offenses were 
committed on 27 May 1945 was raised by the evidence. One nonexpert witness 
for the prosecution and two expert witnesses for the defense were of the opinion 
that he was insane at that time. On the other hand there was evidence as to 
his appearance and actions at the time in question which ~as consistent with 
sanity, and the testimony of an expert witness for the prosecution who believed 

. he ,,as 	sane mid free of any psychosis at that .time. An issue of fact as to 
his sanity on 27 May 1945 thus was tendered for resolution by the court. It 
being the function of the court to resolve this conflict in the evidence, end 
its findings of guilty, in which inhered a finding of sanity, being supported 
by substantial competent evidence, the Board of Review will not intrude its 
opinion on this issuable fact (CM ETO 9611, ~echief; CM ETO 9877, Balfe~). 

, In addition to its findings of guilty., which are in the usual form, the . 

court made contemporaneous findings of sanity which it expressed in this man

ner (R 102): 


11Upon secret written ballot, a majority of' the members pres
ent concurring, the court finds the accused: · 

"Sane on 27 May 1945 as to Specification 1 and 2 of Charge I, 
and sane as to the Specification of Charge II." 

Inasmuch as its findings of guilty necessarily involved a finding of sanity, 
the court was not required to make a special finding on this issue (CM ETO 9611,, 
~ri~l1J.~; CM ETO 9877, Balfour; CM 262735, Kaslow, 41 BR 113).· A find~g 
of sanity being essential to findings of guilty, the concurrence of two-thirds 
of the members of the court on this question is required except when it is con
sidered as an interlocutory question, in which event it may ~e resolved adversely 
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to accused by a majority of the court (AW 31). The question presented is whether 
the special finding of sanity, which reflects the concurrence of only a majority 
of the members of the court and not the concurrence of two-thirds of the members 
of the court, impeaches the findings on the general issue. We are persuaded 
that it does not. We believe the question presented here is similar to that 
often raised when a jury makes special findings of fact. In such cases it is 
clearly established that the special findings do not impeach the verdict on the 
general issue Wlless they are irreconcilable theI"ewith (Bass v. Dehner (CCA 10th, 
1939) 103 F. (2d) 28, cert. den. 308 u. S. 508; Theyer v. Denver & R.G.R. Co., 
25 .N.M. 599, 185 Pac. 542J Drouillard v. Southern Pacific Com~, 36 Calif. 

App. 447, 172 Pac. 405). The word "majority", meaning "the greater of two num

bers regarded as parts of a whole" (Webstet's Collegiate Dictionm, 5th Ed.), 

does not necessarily suggest concurrence by less than two-thirds of the members 

of the court. Accordingly, we conclude that the special finding of sanity does 

not qualify or impeach the findings on the general issue. 


7. The court was lega.J.4 constitu4,ld. No errors injuriously affecting · 
-the 	substantial rights of accused were committed during.the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient to 
support the findings and the sentence. Death.or imprisonment for life is manda
tory upon conviction of a violation of Article of War 92. Confinement in a 
penitentiary is authorized by Article of war 42 for the offense of murder, 
recob'llized as an offense of a civil nature and so punishable by penitentiary 
confinement for more than one year by sections 452 and 454, Title 18 of the 
Criminal Code of the United States. 

___(~D~i~s_s_e~n.t~)_______, Judge Advocate 

ca.c.u.o. 112, 12 ?une 1946). 
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l'fAR DEPARTMENT 

Jirmy Service Forces 


·rn the Offioe of The Judge Advocate General 

Washington, D.C • 

. JAGK - CM' 3128~3 
,,,_ 	 25 JUN'1B46 
"'. 

u N r T t D s r·:,. T E s 	 ) UNITID STATES ARMY FORCES 

) WESTE.'RN PACIFIC 


v. 	 ) 
) Trial b_y G.C.M., convened at APO 


Private JAMES HARRINGTON ) 358, c/o Postmaster. San Franoisoo. 

(34326332), 3533d Quarter ) California, 21 February 1946. Dis

lll.8.Ster Truck Company. ) honorable discharge and confinement. 


) for life. Penitentiary. 

REVIEW by the BO.A.RD OF REVIEW" 
KUDER. ACKROYD and ¥1"INGO, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 

caAe of the soldier named above. 


2. The accused was tried upon the following Charges and Specifica

tionsa 


CHARGE Ia Violation of the 	92nd Article of War. 

Speoificationi In that Private James Harrington. 3533d Quarter
master Truck Company. dJd• at l'Janila, Luzon, Philippine · 
Isla:rxls. on or a.bout 20 December 1945. with malice afore

- thought, willfully. deliberately, feloniously, unlawfully. 
and with premeditation kill one Private Robert Vfilson, a 
human being. by shooting him with a carbine. 

CHARGE Ila Violation of the 93rd Article of War. 

Specification: In that Private James Harrington, •••,-did, at 
Manila, Luzon, Philippine Islands, on or about 20 December 
1945, ~~th intent to· collllllit a felony, viz a murder, oollllllit 
as assau~t upon Private W'.nitt Shields, by willfully and 
feloniously shooting the said Private Shields in the arm 
with a carb~ne. ' 

He pleaded not guilty to and was found guilty of each Charge a.:rxl Speoifioa
tion. No evidence of a.ny previous conviction was introduced. He was sen
tenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due and to be confined at,ha.rd labor "for the 
term of his natural life. 11 The reviewing authority disapproved the finding 
of guilty of the Specification of Charge II and of Charge II, approved 
the sentence, ~esignated the U.S. Penitentiary, McNeil Island. Washingto~, 
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'<1;if£>•·, 
as the place of confinement, and forwarded the record of trial for aotion 
um.er Article of War 5oi-. 

-3. The Board-of Review adbpts the statement of the·evidence an:l law 
contained in the Staff Judge Advocate's review. 

4. The court was legally constituted and had jurisdiction over the 
accused an:l of the offense. No errors injuriously affecting the substan
tial rights of the accused wer.e committed during the trial. The Board · 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence. A sentence to death 
or imprisonment for life is mandatory upon a conviction of a. violation 
of Article of '.iar 92. Confinement in a penitentiary is authorized by 
Article of War 42 for the offense of murder, recognized as an offeDBe 
of a civil nature &.nd so punishable by penitentiary confinement by sec
tions 273 an:l 275~ Criminal Code of the United State~ (18 USC, 452,454). 

, Judge Advocate' 

, Judge Advocate~. 

__.Cc._a.,J_, ltl_,'-"l()·~--'~~F"-0=---' Judge Advocate 

• 
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WAn DE}ARTi£IJT 
In the Office of The Judge Advocate General 

Vlashington, D. c. 

JAGN-Cm 312909 

UNIT~1 S'l'ATES 
) VlESTEhN BASE SECTION 
~UNITED STATES FOn.CES, EUROF:i<.:A.'; T.Hc;ATEit 

) Trial by G.c.~., convened at 

First Ueutenant BASCOM F. 
BATT3, J'n. (0-909420), Air 
Corps. 

) 
) 
) 
) 

Paris, E'rance, 31 JanuarJ 1946. 
Dismissal, total forfeitures, 
and confinement. for one (1) 
year. 

OPINION of the Bvrl..1ill OF REVIt1V 

BAUGHN, 0 1 CONNOR and 0 1HAit.A, Judge A~vocates 
_____,___ 

1. The Board of Review has examined tha record of trial in the 
case of the ,officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon tlie following Charge and Specifi 
cations: 

CHARGE: Violation pf the 94th Article of War. 

Specification l: In that First Lieutenant Bascon F. Batts, 
Junior, 444th Bombardment Squadron, 320th Bombardment 
Group, United States Forces, European Theater, did, at 
or near Paris, France, on or about 24 October 194i, 

· knowingly and willfully misappropriate about one hundred 
and ten (110) pounds of coffee, about one (1) case of 
milk, and about two (2) cases of fruit juice, of a 
total value of more than twenty dollars ($20.00), pro
perty of the Uni.tad States furnished and intended for 
the milltary service thereof. 

Specification 2: In that·***, did, at or near Paris, 
France, on or about 27 October 1945, knowingly and 
'Willfully miaapprpriate about fifty (50) pounds of 
soap, about fifty (50) pounds of sugar, am. about . 
one (1) case of milk, of a total value of less than 
twenty dollars (~20.00), property o! the United States. 
furnished and intended for the mi.litary service there_. 
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Specification .3: In that * * *, did, at or near Paris, 
France, on or about 5 November 1945, knowingly and 
willi'ully misappropriate about thirty (30) kilograms 
of coffee, about one hundred (100) pounds of soap, 
and about fifty (50) pounds of sugar, of a total 
value of less than twenty dollars (;20.00), property 
of the United States furnished and intended for the 
military service thereof. 

Specification 4: In that * * *, did, at or near l'aris., 
· 	 France, on or about 10 November 1945., knowingly and 

'Willi'ully misappropriate about three (3) cases of 
soap., of a total value of less than twenty dollars 
(t20.00), property of the United States furnished 
and intended for the milltary service thereof. 

He pleaded guilty to., and was found guilty of, the Charge an:i the 

Specifications. He was sentenced to be dismissed the service, to 

forfeit all pay and allowances due or to become due, and to be co;n

'fined at hard labor, at such place as the reviewing authority might 

direct, for two years. The reviewing authority approved the sen

tence but reduced the period of confinement to one year, and for

warded the record of trial for action under Article of War 48. 


3. Evidence for the prosecution: On 25 October 1945, accused and 
some friends came to the hotel in Paris where ~adame Odette Girondeaux 
lived and offered to sell her "American foods. 11 The merchandise, con
sisting of soap, sugar, coffee and milk, was in a car dr.iven by one 
of accused's companions by the name of "Elliott." Accused remarked. 
that he wished to get rid of the stuff as ha was returning to the 
states•. Madame Girondeaux agreed to make the purchase, and the mer
chandise, after being placed temporarily in a room occupied by 
Elliott, was eventually removed to her quarters (R. 5-6). The con
tainers in which the merchandise was packed bore "American marks•
(R. 6). . 	 . 

F.1.ve or six additional times between 25 October 1945 and 9 
November 1945,Madame Girondeaux purchased American coffee, sugar and 
soap. Accused was .tlth the driver on two or three of the oc·casions 
when delivery was made. He, however, did not personally collect for · 
the J11erchandise (R. 7). About 13 November military police raided her room 
and carried away all of her purchases (R. S). The stipulated testimony 
of Agent George w. Smith of the Criminal Investigation Division showed 
that three bags of coffee, fifteen cans of milk, five and one-half 
cases of soap, and three bags of sugar, property of the United States., 
were confiscated (H.. 9). ·' 

After accused was taken into custody, he made, on 15 November 
1945, a voluntary statement concerning his activities (R.· 10· Pros. 
Ex. A). He related that on 24 October 1945 he and 11Cohen" L£llioty 
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obtained from their mess sergeant llO pounds of coffee, one case of 
milk, and tTv"O cases of fruit juice, and went to Paris. The following 
day they made an agreement with "Claudette" whereby she agreed to 
sell the foodstuffs for them, the coffee at 500 francs a Id.lo . 
/}..2 poundi], the milk at 100 fran;;s a can,· and the fruit juice at 
150 francs a can. She gave them a 5000 franc advance payment. _They 
returned to camp on 27 October, procured 60 kilo of coffee, 50 pounds 
of soap, 50 pounds of sugar, one case of milk and one case of juice 
from the mess sergeant, transported it to Paris and placed it in 
Cohen I s room. Cohen t~Jd accused the next day that 2.4 pounds of 
coffee had been sold for 5000 francs. On 5 November the accused 
and Cohen obtained 30 kilo of coffee, 100 pounds of soap, an:i 50 
pounds of sugar from the mess sergeant after they had presented him 
1lith three bottles of liquor. This merchancli se was .taken to 
Claudette's room where Cohen received 28000 francs of which he paid 
accused 3000 francs. Accused procured 50 pounds of soap tram a 
supply officer on the morning of 10 November and Cohen obtained an 
unspecified amount of soap and coffee. Ai'ter this merchandise was 
loaded in a car they picked up two more cases of groceries and 
transported the lot to Faris where some was placed in·claudette 1s 
room and the balance in Cohen I s room. Accused and Cohen returned 
to camp on 12 November and on the way accused inquired where all 
the money from the sales bad gone. Cohen displayed "a stack of 
money-orders" made out to himself.· Accused "was mad but could do 
nothing. 11 Two days later he was taken-into custooy- by c.r.n. agents 
(Pros. Ex. A). 

The court took judicial notice of_ quartermaster price lists 
establishing prices on the items involved in this case as follows: 

Coffee .22 to .28 per pound 
Milk, evaporated .05 per 6 oz. can 

.68 per #10 can 
• Fruit juice .• 08 per 12 oz. can 

2.10 per gallon can (R. ll).· 

4. Evidence for the defense: Accused, advised of his rights 
as a witness, elected to testify under oath (R; ll-12). He stated 
that ha was 24 years of age with a bachelor of science degree in 
electrical engineering. After entering the Army in June 1942 he 
spent 10 months in a training school and became a radar maintenance 
engineer. In October 1943 he went overseas (R. 12-13). At 'the 
tirr.e. of the offenses involved in the present case he was a signal 
officer for the 320th Bomb Group and, in connection with signal re
quisitions, he made about two trips a week to Paris (R. 13). He 
committed the of.fens.es alleged in the Specifications in order to get mcrieyiD 
have a. good time before he went home. From these transactions he 
realized approximately 20,000 .francs of which he spent all but 4500 
francs. The franc was then worth about two cents. This was the 
first time he had experienced disciplinary action since he had been 
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in the Army. His ciVilian record was equally clear (h. 13-14). 

An extract from accused 1 s service record showed that he at 

tended Vanderbilt University for one year and the University ot 

M:i.ssouri,for three years, being graduated from the latter school in 

1942. During his period of Arrey service he received two ratings of 

nvery satisfactory" and ten ratings of "excellent." He had been 

awarded four bronze service stars for various campaigns (R. 13; Def'. 

Ex. A). 


5. The four Specifications of the Charge allege that on four 

different occasions, 24 arrl 27'0ctober, 5 and 10 November 1945, at 

Paris, France, accused misappropriated coffee, milk, fruit juice., and 

soap, property of the United States, furnished and intended for the 

military service. · The value of the property misappropriated is al 

leged, in the first Specification, to be "more than twenty dollars," 

and in the remaining three Specifications, to be 11less than twenty 

dollars." The Specifications are laid under the 94th Article of War. 


Misappropriating means devoting to an unauthorized purpose. 

The .Manual for Courts-Jiartial prescribes the following proof under 

Article of War 94 to establish the offense: 


(a) 	 That· the accused misappropriated certain property in the 
manner alleged; 

(b) 	 that such property belonged to the United States., and 
that it was furnished and intended for the military ser

, vice thereof; as alleged; · 

(c) 	 the facts and circumstances of the case indicating that 
the act of the accused was willfully and knowingly done; 
and 

• 
(d) 	 the value of the property, as specified. MCM, 1928, par. 

1501,. 

The pleas of guilty entered by the accused were supplemented 
by evidence offered by the prosecution independently establishing t.118 
commission by accused ·of the offenses alleged. The woman who purchased 
the major part of the misappropriated merchandise identified accused 
as one of the group who sold and delivered the merchandise to her. Ac

, cused 1s confession detailed the mann~r in which he, and a companion, 
obtained the property and disposed· of it. It is clearly shown that 
th~ merchandise was the property of the Government since it was ob
tained from Army supply sources and bore the customary markings of 
Army property. , Accused admitted misappropriation of the following 
property in his confession: 
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308 pounds of coffee 
2 cases of milk 
3 -cases of fruit juice 

200 pounds of soap 
100 pounds of sugar 

On the 'Witness stand accused again admitted the offenses and · 
asserted that he realized 20,000 francs ($400) fran the sale of 
the property•. The value of the property is shown to be in excess 
of that alleged in the Specifications. The findings of guilty of 
the Specifications and the Charge are clearly sustained. · 

6. War Department records disclose that accused is about 25 
years of age having been born ll July 1921. He is a native of 
Missouri, was graduated from the Kirkwood, Missouri, :@.gh School 
in 1938 and from the University of Missouri in 1942. During his 
summer vacations he worked as a signalman on the railroad. He had 
three years of R.C.T.C. training and- on 17 June 1942 was appointed 
a temporary second lieutenant in the A:rnzy- of the United States. He 
entered upon active duty on 23 June 1942. The Staff Judge Advocate•s 
Review states that accused was promoted to the grade of first lieu
tenant on l January 1945. 

?. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. tn the opinion of tl1e Board of Heview the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation thereof.· ni.smissal is authorized 
upon convict!on of a violation of Article of War 94. 

Judge Advocate. 


Judge Advocate. 




JAGN-CM 312909 1st Ind 
WD, JAGO, W~shington, D.C. JUL 2 (-' :;46. 
TO: The Under Secretary of Ylar 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Iieview in the case of First Lieu

tenant Bascom F. Batts, Jr. (0-909420), Air Corps. 


2. Upon trial by general court-.11artial -uti.s officer pleaded 
guilty to, and was found guilty of, the misappropriati'on, on .four 
~fferent occasions, of Government property, in violation of Article 
of W'ar 94. He was sentenced to be dis:nisseci the service, to forfeit 
all pay and allowances due or to become due, and to be confined at 
hard labor, at such place as the reviewing authority might direct, 
for two years. The reviewing authority approved the sentence but 
reduced the period of confinement to one year, and forwarded the 
record of trial for ·action under Article of War 48 • 
.. 

_3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the 
Board of Review that the record of trial is legally sufficient to 
support the findings and sentence as approved by the reviewing 

-authority and to warrant confirmation thereo~. 

_ Accused, a signal officer: for the ·32oth Bomb Group, was 

stationed at a camp outside of Paris. In concert with an enlisted 

man and to defrey the cost of his pleasure trips into the city he 

took with him soap, sugar, coffee and milk, wlu.ch he had procured 

from the -supply room of his organization, and sold them to French 

civilians. Although the record indicates more extensive activities 

he was convicted of misappropriating Government property valued 

at less than ~p20'.00 on three occasions, and at 1i1ore than $20.00 on 

one occasion. Accused testified that he received about ~1400.00 

rrom the proceeds of the sales. 


Accused I s previous milltary record is good and his 

civilian record is declared to be above reproach. Offenses of 

this character, ho-«ever, cannot be condoned. I accordingly.re

commend that the sentence, as approved by the reviewing authority, 

be confirmed and ordered executed, and that an appropriate United 

States Disciplinary Barracks be designated as the place of confine

ment. 


4. Consideration has been given to various character,re.ferences 
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and pleas for clemenCJ' submitted by Honorable John L. ~cClellan., 
United States Senate., who has also made representations by tele
phone on behalf of accused. 

5. Inclosed is a form of action desit:neci to carry into execu
tion the foregoing recommendation., should it meet ~'ith your·approval.

,!'...~. 

3 Incls 
l - Record of trial 
2 - Form of action 
3 - Character references sub

mitted by Hon. McClellan 

( G.c.M.o. 252# 5 Aug 1946). 

THO!\IAS H. GREEN 
Major General 
The JudGe Advocate General 





W.t:.R DEPAB.TMSN,I C337) ' In the Office of The tNdge Advocate General 
Washington 25, D. c. 

JAGK - 312990 
1.1. SEP 1946 

UNITED STA.TES ) "iiESTERN BASE SECTION 
) US FORCES, EUROPEAN THEATER 

v. ) 
) Trial by G.C.M., convened at 

Private First Class GAVINO ) Le Havre, Seine Inferieure, ' 
MANZANARES, JUNIOR (38165467), ) France, 6 Narch 1946. Dis
Battery A, 446th Antiaircraft ) honorable discharge·a.nd con
Artillery Automatic Weapons ) finement for life. Penitentiary. 
Battalion- (1~bile ), US Forces, )) 
European Theater. 

REVI»v by the BOA.RD OF REVIEW 
SILVERS,. McAFEE and ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE& Violation of the 92nd Article of War. 

Specifications :. that Private First Class Ga.vino Mulu.nares, 
Battery A, 445th l1.11tiaircraft Artillery Automatic Weapons 
Battalion, (Mobile~, did, at Rouen, France, on or about 23 
December 1945, forcibly and feloniously, against her will, 
have carnal knowledge of Mademoiselle Solange Barre.- ' 

He pleaded not guilty to and was found guilty of the Charge and its Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced "to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor, 
a.t such place as the reviewing authority may direct, for the term of your 
natural life.• The reviewing authority approved the sentence, designated 
the U. s. Penitentiary, Lewisburg, Pennsylvania, or ~lsewhere as the 
Secretary of War may direct, as the place of confinement, and forwarded 
the record of trial for action under Article of War 50½. · 

.. 3. The Boa.rd·of Review adopts the statement of the evidence and law 
contained in the Sta.ff Judge Advocate' s review. 

4. The court was legally oons tituted and had jurisdiction -over the 
accused and of the offense. : No errors injuriously affecting the substan
tial rights of the aocused·were committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence. A sentence to death or 
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\;, 

imprisonment !or life is mandatory upon a conviction of a violation of 
Article of War 92. Confinement in a penitentiary is authorized by Article 
of War 42 for ~ offense of rape, recognized as an offense of a. oivil 
nature and. so punishable by penitentiary confinement for more than one 
year by Title 22, paragraph 2601, of the District of Columbia Code. 

/J/ .. ,,_..:or--A•t? -, 
~ Judge Advocate : 

dMh [ ]11 '= ~ Judge Julvooate 

~J.t;.{_ , Judge Julvooate 
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. WA..'t DEP.AR.TlZNT 
In the Office of The Judge Advocate General 


Washington 25, D. C. · 


JUL 2 2 1946JAGQ - c~ 312996 

UNITED STATES ) UWITED STATF.S A.RUY FORCF.S 
) '.'IF.STERN PACIFIC 

v • . ) 
) Trial by G.C.M., convened at 

Staff Sergeant HOVi.ARD BYRD ) APO 718, 15 Februar.r 1946. 
(32804.555), 4213th Quarter
master Service Company. 

) 
) 

Dishonorable discharge, total 
forfeitures and confinement !or 

) life. Penitentiary. 

REVIm by the BOARD OF REVlEf 
WURFEL, OLIVER and DAVIS, Judge Advocates 

l. The record of trial in the case of the above-named soldier has been 
examined by" the Board or Review. 

2. The accused was tried upon the following Charge and Specii'icatioru 

CHARGE: 'Violation of the 92nd Article oi' Viar. 

Specificationa In that Staff Sergeant Howard Byrd, 4213th 
Quartermaster Service Company, did, at APO 718, on or · 
about 25 December 194.5, f orcib~ and felonious~, 
against r.er will, have carnal knowledge of PIIAR PADILI.A. 

Accused pleaded not guilty to., and was found guilty- of, the Charge and the 
Specification. Evidence of one previous conviction by Summary Court-Martial 

. of drunk and disorder~ conduct in violation of the 96th Article of \'iar was 
· introduced. (R 89). Accused was sentenced to be dishonorab~ discharged the 

service, to forfeit all pey and allowances due or to become due and to be 
confined at hard labor, at such place as the revieTd.ng authority may direct, 
for life. The reviewing authority approved the sentence, designated the 
United States Penitentiazy, M:Neil Island, Washington, as the place o! con- . 
f"i.nement ~ i'o:nrarded the record or trial for action pursuant to Article 
of War 50½. , · . 
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3. Evidence for the prosecution discloses that the events of this 
case occurred on Christmas Day 1945 at the "Blue House" in the barrio of 
La.hug, Cebu City, Cebu, Philippine Islands. This building was then used 
as a Fie.J.d. Grade Officers' Quarters and Mess (R 13). The ground floor con'.'" 
tained officers quarters, a recreation room, the room occupied by the accused 
(R 62} and a dining room for houseboys (R JO}. The officers' dining room ms 
upstairs (R 27). There was a tent located in the front yard (R 36} about 
13 feet from the house (R 53). At that time the accused, Staff Sergeant 
Howard Byrd, was in the military service and was mess sergeant of the Field 
Officers' Mess at "Blue House" (R 1, 14). 

The prosecutrix, Pilar Padilla, is a Filipino voman, thirty years 
of age. She had been married and bad one child (R 32}. Her husband, when 
last heard from., was a soldier on Bataan. · The child had died and Pilar 
was a laundress for American troops (R 33). She lived YL th her mother-in
law ~ .33). Pilar did accused's laundry vhen he was assigned to an 1'.P unit 
and met him in that way, but never had a date m.th him (R 41}. Christmas 
morning accused went to the house of the mother-in-law looking for Pilar. 
She was not there and accused., after searching the house for her and being 
told that ~he had moved., in the presence of a third person., Felicidad Daro., 
angrily said, "if Pilar would not appear in the Blue House he would burn Pilar 1s 
mother-in-law's house" (R 77). · 

Christmas afternoon Pilar brought accused's laundry to the Blue House 
and, finding accused was not there, "I was sitting in the yard" (R .34). k
cused came between 17.30 and 1800 (R .34, 49) and Pilar gave him his laundry and 
asked him wtzy- he· told her mother-in-law that if she did not go to the Blue 
House he would burn her house down. Accused t~n grabbed Pilar 1s hands, held 
them behind her back with one of bis hands, covered her mouth Yd.th the other., 
and took her into the tent. Inside the tent he 11baxed" or struck her with 
his .t'ist and she !ell on a cot located in the tent. Accused forced her hands 
behind her back while Pilar was ]ying on her back., meanwhile holding a hand 
over her mouth and told her that if she shouted he would ld.ll her (R 35, .36). 
Accused then pulled down the drawers or "pants" of Pilar 'vi. th bis· lei't hand., 
threw them under the cot (R 51)., then opened his trousers, pulled out his 
penis and inserted it_ in her vagina. Pilar struggled and attempted to get 
away but was unable to do so because accused -was ttstraddled11 across her with 
both his legs on her legs; her feet and Je gs were spread wide apart and she 
was not able' to move (R 31, 38). Accused ejaculated into Pilar 1s vagina (R L.3). 
Accused then buttoned his trousers with one hand., still covering Pilar •s mouth 
with the other., raised her from the cot meammile holding her two hands tight~ 
behind her back., and took her to his room on the first floor of the 11 Blue House.• 
While accused was tald.ng her there, he loosened his grip over her mouth. At 
that time Pilar told accused that she was not going w.i. th him because he might 
rape her again, and accused immediate~· tightened bis grip on her mouth and · 
told her that "i.t I would cry he would kill me" (R .39, 44, 45). Pilar was cry
ing at the time (R l.5) and tried to get away from him but could not because ot 

2 



. . 
weamess .from blows previously received (R 39, h6). .lccused pushed l:er inside 
his room (R 15) and there he again inserted his penis in her vagina and again 
ejaculated (R 39, 45). She did not mow whether accused used a rubber·pro
p}lylactic (R 43). Pilar lost track of how ma.Dir times accused hit her in the 
course of the afternoon and was "groggy" .from the blows (R 46). Accused told 
Pilar that she must stay with him the ttwhole night," that "ii' you ldll go out 
I will ldll you," and then accused left (R 39). Shortly thereafter Filipino 
houseboys mocked on the door of the room, the doo:r was opened and Pilar, who 
was standing by the door crying (R 30), told them that she had been raped by 
Sergeant Byrd (R 39), and then told an American Major about "the incident whic 
happened to m:1" (R 40). Pilar had bruised and swollen lips and a small bruise 
on her chin (R 30, 31). 

This account of the prosec.utrix is corroborated by the testimocy of 
several other 1Vi.tnesses. Osorio Zarzosa, for .seven months a dishwasher at 
the Officers' :Mess, was in the dish washing room and could see into- the tent 
'Which was about four meters away. At 5:30 in the afternoon, Zarzosa saw Pilar 
in the tent sitting on the cot and saw ac~used approach her. .Accused im
mediately embraced Pilar and "wrestled the woman's body with bis arm hard.l¥•" 
"The '\1Illan struggled herself to free .from Sergeant Bj,rd" (R 49, 50). The 
following excerpts .from the testimony of Zarzosa are significant: 

"A. Sgt. Byrd embraced the girl tightq. ,The woman tried 

to struggle to .free ·herself, but Sgt. Evrd was close to her. 

Sgt. Byrd encircled the voman 's body by his right hand hold

ing both hands of the 1\'0man at the back of. her and bis left 

band covering the mouth of the woman. 


Q. Was the woman sitting down or ~g down? 

"A. At thattime the woman was 4'ing down on a cot. 
Q. You show me how Sgt. Byrd embraced the woman. 

n.&,. Sgt. Byrd embraced Pilar this waya (The witness, using the 
TJA. as model, placed his hands in such a manner that one arm of 
Sgt. Byrd was around the woman locld.ng her two arms and the other 
hand covering her mouth) · 

Q. Ytbat happened next? 

ttA. Sgt. Byrd unbuttoned his trousers, pulled his pecker out 
and inserted it into the woman •s vagina. 

Q. What -w:as the girl doing at the tine? 

ttA. The girl struggled,to .free herslef .from the grip of 

Sgt. Byrd. · 


Q. Tell the court where $gt. Byrd's legs were? 

. . "A~ Sgt. Byrd 1s legs were above the upper legs o! the 10man.n .. 

* * * 
3 
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' 11Q. Tell the court how Sgt. Byrd took the pants of the woman 
o!f? 

. A.. · He ·took the woman Is pants off and threw them under the 
cot. · The right hand was holding the bod3' of the girl. The left 
hand threw the pants of the woman under the cot. 11 

*' * * 
11A. When the wanan struggled to free herself from Sgt. 


Byrd, Sgt. Byrd slapped her face. 

Q. What did the girl do then? 

11A. The girl screamed bitter~, but her voice was hard~ 
audible because her' mouth was covered by the lei't hand of S_gt. : 
Byrd. I 

Q. Was the girl carrying a.,ything in her hands the .first 

time Sgt. Byrd came up to her? 


11A. Yes, Sir, she was carrying laundry." (R 50, 51, 52) 
.. 

· Juan Roseliosa, a sv,eepe_r at the mess, testified that Christmas Dq 
while he was under the Blue :{-rouse sitting on a wooden cot he saw accused with 
one hand grab both of Pilar •s bands behind her back and with the other hand 
placed over her mouth pushed her inside his room (R 15). Pilar was crying 
(R ]5) and told accused she did not want to go 'With him (R 16) "inside the 
room because you might rape me again" (R 16, 17). Roseliosa heard Pilar . 
crying iMide the room but did not see arvthing inside the room (R 17). 
Accused le!t bis room and went away in a truck and immediate~ thereafter 
Roseliosa saw Pilar kneeling on the floor in accused 1s room crying. Pilar 
then told Ros~liosa that accused had raped her (R 20). · 

Ireneo Rosal, who had been a wa1ter at the lress for. nine months, 
testified that on Christmas afternoon when he went downstairs in the Blue 
House . (R 22) he went to the w.indow of accused •s room (R 23 ), at which point 
be was about seven !eet away from· accused and Pilar (R 24) • · Rosal beard 
Pilar crying inside accused •s room and heard her say, 11\V'.ey" will you rape 
me when you had alreaey raped me in. the tent?" (R 22). At this tine accused 
was standing beside Pilar and had one arm around herb~ locking ~r arms · 
(R 23). Accused slapped, Pilar 1s face. Pilar tried to cry but her voice did 
not come out because her mouth was covered by accused Is hand (R 23) • When 
Rosal went back to mrk he last saw accused and Pilar sitting side by side on 
the bed and Pilar was crying (R~). · . 

Fructuoso Gocotano, who worked at the Blue House, testified that on 
Christmas a.i'ter accused lei't the house he talked to Pilar (R 28). While 
Gocotano was in the houseboy's dining room some five to six yards from ac
cused's room he beard Pilar .calling !or her mother. He went to accused's room 
and asked Pilar what the trouble was and she said she had been raped bf Ser
geant Byrd (R 29, ,30). Gocotano saw a black spot on Pilar's chin and a bruise 
and a little blood on her lips (R 29, 30, 31). · 

. Between 1000 and 1100 on 26 December 1945, Pilar was· examined by a 
me<U.cal officer (R 8, 9). She was upset, crying and maani ng. Examination 
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externally showed no evidence o£ anything abnormal but she did have an 
abrasion on her chin and a tiny cut on her lip (R 10). Internally,_ there 
were a few small abrasions on the neck of the cervic and a small cervical 
laceration which ma;, or may not have·been caused by the act of penetration 
(R 8) and was not conclusive evidence of sexual penetration (R 10). Smears 
i'rom four areas of the vagina were taken and upon microscopic examination 
were found to be negative (R 8). It would be possible for the test -to be 
negative for spermatozoa even though an orgasm had occurred in intercourse 
on the day previous. The negative result could be caused either by the use 
of preventive measures 'While engaged in intercourse or by the failure of the 
applicators, by which the smears are taken, to pick up spermatozoa (R 9). 
No gonococci germs were found in the vaginal smears (R 11). However, if such 
germs had been introduced, they might die in the vagina in a period o£ hours 
and not be observed (R 12). 

4, The accused was informed of his rights and elected to give sworn 
testimony in his own behal.1' (R 68, 69) as follows: Accused had known Pilar 
Padilla for some time past, had gone out vd. th her and had upon previous 
occasions been "intimate" with her as often as two or t:-1ree · times a week 
(R 70). Sometime after 164.5 hours he saw ani talked to Pilar in the tent 
and she told him that she was pregnant and 11made mantion of P40.00"; nshe 
asked me for the forty pesos whic,.-1 she stated she badly needed" (R 71). 
Pilar was crying and accused asked her to stop crying. Accused then invited 
Pilar and two other women who were with he;" to go to his room for something 
to eat (R 72). Pilar accompanied accused to his room, and accused there 
asked her to go home, but Pilar said, "she wasn't going anywhere" (R 72). 
Accused then left on a truck telling Pilar 11Don 1t try to wait until I get 
back" (R 73). He did not strike Pilar· or use any force to make her go with 
him from the tent to the room (R 73). Accused asserted he had gonorrhea on 
Christmas (R 73). 

other witnesses called on behalf of the defendant testified as 
follorrsa Between 1600 and 1630 hours Major Thumrool went to Major Huffman's 
room which was located on the lower floor of the "Blue House" {R 58). Accused 
came to Major Huffman's room about 1600 hours (R 61). There was a distribution 
of Christmas gifts such as cigarettes to the mess personnel in Major Huff.man's 
room (R 58b and the accused assisted in the distribution (R 61). The mess 
personnel left the room about 1730 hours (R 61) but accused sta.red and talked 
for a time and those present drank beer (R 58). At about 1745 hours accused 
left the room and short:q thereafter Hajor Huffman also left (R 61). Major 
Thummel remained in Major Ru.ffman 's quarters between about three quarters of · 
an hour and an hour and a quarter (R 59) after accused left. Major Huffman 
departed from the room about five minutes after accused left (R 61). Major 
Huffman 's room was about 35 feet from the room of the accused on the same floor 
(R 62). Major Huffman noticed nothing unusual around the premises at that tine 
and place (R 62). Accused left Major Huffman 1s room with Private First Class 
Frierson who was a· cook (R 64). A boy came to Frierson and told him that ac
cused was beating up a girl in his tent (R 64). Frierson went to. the tent of 
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accused and saw a girl sitting and crying arxi accused was sitting on the cot 
(R 64). Later on Frierson went to the room of accused and saw 11 the girl 
standing at a table" (R 65) • Accused told the girl not to leave the room 
until he ca.ma back (R 65). Frierson and accused went to Talisay for a swim. · 
The girl was afraid but Frierson did not p~ much attention to her because she 
was crying (R 67). W'nen -accused and Frierson returned the girl was no longer 

· there. (R 65). 

5. In our opinion the evidence in this case clearly establishes a 
premeditated .brutal rape. The evidence of the prosecutrix, including the 
facts of use of force, Jack of consent, penetration and of complaint bY. her 
shortly after the attack, is fully corroborated by other witnesses. The testi 
moey o! the accused that he told Pilar to go away is contradicted not only by 
the prosecutrix (R .39) but by Frierson who was called as a 'Witness for the 
accused (R 65). Accused denied having told Pilar 's mother-in-law he would burn 
down her house if Pilar did not come to the Blue House (R 75). Under all these 
circumstances, the court v;as entirely warranted in disbelieving the account 
given by the accused. 

Counsel for the accused sought to impeach the corroborating 11:i.tnesses 
by stressing their failure to intervene. Their conduct in this respect is 
graphically explained by the witness Rosal in the following excerpt from his 
testimoey (R 25) a · 

11Q. Then, wey did you not try to help her. Did you call 
someone to come to her assistance? 

A. No, Sir. ' 

11Q. Why' not? 
· . .l. In that case, Sir, it was dil'ficult for me to stop Sgt. 

ByTd. As you know, Sir, we are world.ng under Sgt. Byrd and if 
we interfer Yd. th his business the likelihood will be he will get 
mad at me and most likely I will lose nv job." 

6. Accused is 29 years of age and was inducted into the military service 
on 13 February 1943. · His commanding officer testified that accused •s ser
vices as a mess sergeant were superior and that his character was excellent, 
and that he never caught him telling falsehoods (R 62). Accused was eligible 
to return to the United S_tates before Christmas, but at the request of his 
superiorl?, volunteered to remain a while longer to maintain the efficiency of 
the F,ield Officers' Mess. A request for clemency signed by five members 0£ 
the court, the trial judge advocate and defense counsel is attached to the . 
record following Exhibit I. After considering this recommend~tion however.,· 
the reviewing authority approved the sentence llithout recommending leniency. 

7. The court was legal.ly constituted and had jurisdiction of the 

person and the offense. No errors injuriously affecting the substantial 

rights of the accused were c om:nitted during the trial. In the opinion of the 

Board of Review, the record of trial is legalJ¥ sufficient to support the 
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.findings of guilty and the sentence. Death or imprisoruoont for life, as a 
court-::nartial ma_,y- direct, is mandatory upon conviction of a violation of 
Article of War 92. Confinement in a penitentiary is authorized by Article 
of' War 42 for the offense of rape, recognized as an offense of a civil . 
nature and punishable by death under Section 278, Criminal Code of the United 
States (18 USC 457) • . . · . 

, Judge Advocate 

• 
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