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WA...tt IEPAR'lMENT 
Arrrry Service Forces (1)In the O!!ice o! The Judge Advocate General 
Washington 25, D. C. 

l 	6 l.'JAY 1946.SPJGH - OJ 307004 

UNITED STATES ) CHANOR BASE SECTION 
) 

v. ) Trial by G.C.Y., convened at 
) Liege, Belgium, 1 and 2 November 

Private CHARI.ES c. BUT'JERS } 1945, Each accused: To be shot 
(35131820), Service Battery, } to death 1d.th musketry. 
84th Field Artillery Battalion, ) 
and Private LEE R. YELTON } 
(34491202), Battery D, 376th ) 
Antiaircraft Artillery Weapons } 
·Battalion. ) 

OPINION of the BOAID OF !£VIEW 
TAPPY, S'JERN and TffiVE'IHAN, Judge Advocates. 

1. The record of trial in the case of the above-named soldiers has 

been examined by the Board of Review. 


. 2. In a camnon trial directed by the appointing authority, the accused 
Butters was tried upon the following Charges. and Specifications: 

CHAOOE I: Violation of the 58th .AX"ticle of War. 

Specification: In that Private Charles c. Butters, Service 
Battery, 84th Field Artillery Battalion, .did, at or near . 
Ratt, Germaey, on or about 6 October 19-44, desert the ser
vice of the United states and did remain absent in desertion 
until he was apprehended at Liege, Belgium, on1 or about 16· 
August 1945. 

, 

CHARGE II: Violation of the 96th Article of War. 

Specification 11 In that * * *, did~ at or near Liege, Belgium, 
. 	 on or about 9 July 1945, unlawfully pretend to the Ar:rriy Ex

change Service, Liege, Belgium, that he was authorized to 
receive rations for twnty-fi..e Jll8n, 11'8ll mowing that said 
pretenses 111ere false and by means thereof did fraudulently 
obtain £ran the said Arrey Exchange Service merchandise of 
the value or about $28.75. 

Specificati_on 2t In that * * *, did,- at or near Liege, Belgium, 
on or, about 16 .July 1945, unlaw.fully pretend to the· Army EX
change Service, Uege, Belgium, that he ,ms authorized to 
receive rations for t11'8nty-five men, "Well mowing that said 



(2) 


pretenses 19ere .talse and by means thereof did fraudulently
obtain fran the said Army EXchange Service merchandise ot 
the value of about $28.75. 

Specification 3: In that * * *, did, at or mar Liege, Belgj.um, 
on or about 23 July- 1945, unlawfully- pretend .to the Arnv Ex
change Service, Liege, Belgium, that he was authorized to re
ceive rations for tl'lenty-five men, 11ell knowing that said pre
tenses ll8re false and by maans thereof did fraudulently obtain 
from the said Army Exchange Service merchandise of the valt18 
of about $28.75. 

and accused Yelton was tried upon the following- Qlarges and Specifications 1 

CHAim I: Violation of thE! 58th .Article of war. 

Specification: In that Private Lee R. Yelton, Battery- D, 376th 
Antiaircraft Artillery \li!apons Battalion, did, at or near 
Verviers, Belgium, on or about 10 September 1944, deserlr the 
service of the United states and did remain absent in desertion 
until he 'ns apprehended at Liege, Belgium, on or a~ut 16 
August 1945. 

CHARGE IIs Violation of the 96th .Article of war.· 

Specification l: In that * * *, did, at or near Liege, Belgi.um, 
on or a bout 9 July' 1945, unlawfullY' pretend to the AJ:'II1J' Ex.

. change 33rT.i.ce, Liege, Belgium, that he 11as authorited to re
cebe rations for sixty-four men, well knowing that said pre
tenses 1W3re false and by- means thereof did fraudulently- obtain 
from the said~ Exchange Service merchandise of the value 
of about $73.50. 

Specification 2: In that * * *> did, at or near I4ege, Belgium, 
on or about 16 July 1945, unlal'Ji'ully pretend to the Ararr Ex
change Service, Liege, Belgium, that he was authorized to re
ceive rations for sixty-four men, -mll knowing that said pre
tenses 1'18re false and cy means thereof did fraudulently obtain 
fran the said J.rrrry' Exchange Service merchandise of the valt18 
of about $73.50. . · 

Specification 3: In that * * *, did, at or near Liege, Belgium, 
on or about 23 July- 1945, unlawfully- p:retenc! to the A.rm:, Ex
change Service, Liege, Belgium, that he was authorized to re
ceive rations for sixty-four men; well knowing that said pre
tenses 119re false and cy means thereof did fraudulently obtain 
£ran the said Ar'l!!y' :Exchange Service merchandise of the value 
of about $73.50. 
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Each accused pleaded not guilty to, and was found guilty of, all Olarges 
and Specifications involving hi.'ll~ Evidence was introduced of two prior 
convictions of accused Butters, one by special court-martial for disobeying 
a lawful ordt1.r b7 absenting himself' from bed check and the,·other by sun:mar;y 
court for appearing in an off-limits area. ill of the members of the court 
present at the time each.vote was taken concurring, each accused was sentenced 
to be· shot to death 'With musketry. M to, accused Butters, the reviewing 
authority disapproved the finding of guilty of Specification 2 of Charge II, 
approved the sentence and .forwarded the record of trial pursuant to Article 
of War 48. As to accused Ye.ton the reviewing authority approved onl.7 so much 
o.f the findings of guilty of Specitication 3 of Charge II as inv'olved a .find
ing of guilty or fraudulently- obtaining rations for 32 men of the value of 
about $36.75 at the t:1Jne, place and in the manner alleged, approved the sen
tence and forwarded the record of trial pursuant to Article of l'far 48. 

Ja. Accused Butters 

The prosecution introduced evidence to show that on 6 October 1944 accused 
Butters absented himsel.f 'Without leave at APO #9 and remained absent until 
16 August 1945 llhen he was apprehended by' milltary authorities at the heme of 
his fiancee, Maria Josld.n, near Liege, Belgium (R.68,69; Pros. Ex. 8). Mme. 
Josld.n had known accused since 8 September 1944 and had never been with him 
publicly when he was not clothed in his unitorm (R.92,94). 

'Vtlen accused Butters was apprehended on 16 August 1945, the arresting 
authorities found one hunred and two A,nrry" Exchange ration cards in his pos
session.,, fifty-five of which bore the signature ttcapt. John Y. Mason, Jr." 
and purported to have been issued to various enlisted men named thereon. 'file 
bl.ance of the ration cards ware blank (R.69-71; Pros. EX. 10). The fi!ty-
five prepared cards bore penned and pencilled marks dra."flll through bOlres on 
the -reverse side thereof !or the weeks of 9-15 July, 16.-22 July and 23-29 
July, the method used at the Pest Exchange to indicate that rations had been 
issued .for the period o:f time so marked. The value of bulk, rations during 
that month 'WRS around $1.15 to $1..20 each (R. 82,85; Pros. Ex. 10). At the 
time o:t this accused•s apprehension a substantial number o:t rations, includi?lg 
cigarettes, candy, soap; shaving 'cream and razor blades, 198re found at Maris 
Josldn•s house, these rations having a total value of $2966 (R.73,86,87; . 
Pros. Ex. 11). .Allloni the records of the Post Exchange at Liege, Belgium, 
11e:r;-e 'bro inartfully prepared documents, one dated 10 Jul.y 1945, authorizing 
accused Butters to purchase Poat Exchange rations :for tlrient;y-:tive enlisted 
men, and ,the other .dated "7-ll-Lt5" authorizing him to draw such rations :tor 
thirty- enlisted men. The second document also bore an unsigned, pencilled 
notation, •Rations Received By Olarles Butters" (R.62,63; Pros. Exs. 6,7). 
Each document bore the following penned signature (Pros. Exs. 6,7): 

•Johny. Ma.son, Jr. 
C. 	 M. noyd 

1st Lt.• 
-3
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Although it was· not essential that the person drawing Post EXchange rations 
tor others piesent such an authorization, normally he was required to do so 
if he 'Were unknown to Post Exchange personnel (R.84). During the month o! 
July accused Butters had been observed dralling rations in the Post EXchange 
at Liege (R.66,67). . . 

Accused Butters made a confession to Corporal Carl llorganhesser or the 
Criminal Investigations Division after the latter had informed him that it 
he made a statement if. would be better £or him and also neasier for him and 
everyone concerned• (R.72,73}. '.Ibis statement ,m.s admitted in evidence over 
objection of the defense (R.73; Pros. EX. 9). _ The contents of this statement 
are not here sUlllllarized for reasons set·torth in paragraph 5!, hereof. 

!?_. Accused Yelton 

on 10 September 1944 accused Yelton absented himself without leave at 
Verviers, Belgium, and remained absent until 16 August 1945 'When he was ob-· 
served in uniform standing in front o! the Post Exchange in Liege, Belgium, 
with three large ):>oxes of' Post Exchange rations beside him. He was trailed 
by military- authorities as he made either two or three trips with the boxes 
of' rationB to a Mr. Brusld.n•s home at 78 rue Basse Sauveniere attar 'Which he 
was taken into custoey. The boxes contained cigarettes, candy, razor blades, 
shaving cream axxi similar items (R.16-18, 24-26, 32,33; Pros. Ex. 4). 'When 
asked by Corporal Milton Scmra.rtz at the time or his apprehension what he 
was doing with the rations, accused Yelton stated that he was drawing them 

, £or men in his organization and exhibited sixty-£our Al'rrr:3' Exchange ration 
cards (R.18,~7; Pros. Ex. l). 'lhese cards bore the signature ncaptain Lock
hart" and purported to have been issued to various enlisted men of the 377th 
.Antiaircraft A;rtiller;r Battalion. bse sixty-four cards bore pencilled and 
pennednarks dral'lll through boxes on the reverse sides thereof' for the 'W8elar o! 
9-15 July, 16-22 July, 23-29 July and 30 July-5 .August, the method used at 
the Post Exchange to indicate that rations had been issued for the period o! 
time marked (R.571 81; Pros. EX. l). · h value or bulk rations during July 
19aS aroum $1.15 to $1.20 each, with sixty--four bulk rations being worth 
about $75.52 (R.60,82). Accused Yelton had been seen in the Post Exchange 
by an employee, Technician Third Grade Allen E. Anglemyer, drawing bulk 
rations on these cards •numerous times• during the month of July (R.57,66, 
67). The Post Exchange officer, First Lieutenant Iavid E. 'lbompson, had ob
served accused Yelton in the Post Exchange on 8 or 9 July 1945 drawing an 
undisclosed number o! rations (R.79,80). .Among the records of the Post Ex
change was a document dated 16 July 1945 signed "James Lockhart~ Captain, 
AAA Cammandingn and purporting to authorize,·. accused·Yelton to purchase post 
exchange rations for :tif'ty men of "H.Q. Battery 377 T.H. A.A.A." (R.58; Pros. 
Ex. 5). '.lhat document plus its possession by the Post Exchange indicated 
probably that rations for fifty men 11ere drawn under it (R.64). Generally 
if a lioldier bad such a docwnent authorizing him. to receive rations for fifty 
men, that is all he would receive although he possessed cards :tor more than 
that number of' men (R.67). 
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Mme. Sara Starck, .f'ianoee o:f accused Yelton, had seen accused Yelton in 
possession of Post Exchange rations every l'leek, generally on Mondq, during 
the month o:f July 1945. The court took judicial notice that 9, 16, and 23 
July 1945 all :fell on Monday (R.38.,40). These rations included cigarettes, 
candy and choc.olate wbich -were all deposited at the home of Mr. Brusld.n., 28 
rue Basse Sauveniere (R.39). On three different Mondays Mme. Starck saw 
accused Yelton in possession of about forty cartons of cigarettes at the home 
of Mr. Brusld.n (R.39). Mme. Starck knew accused Yelton 11as obtaining rations 
for more than one man with the Post ~change cards (R.35) • 

Monsieur Henri Brusld.n had seen accused Yelton., acccmpanied b7 Mme. 
Starck and a Mme. Paul:nels., brl.ng boxes of rations to his home on three Mondays 
in July' ,and on a Monday- in August l94S when he was arrested. At Brusld.n.~s 
house the rations ware placed in bags and removed promptly theNafter (R.52
55). Sometime· the latter part of May 1945 Madame Paulwels oanmenced buying 
rations, particularly cigarettes., from Mme. starck. She would make her pur
chases on Monday-is and pranptly thereafter resell the camnodities (R.89,90). 
Cll 16 August 1945, Madame Starck turned over a package containing 100,000 
francs to Corporal Millon Schwartz, a military policeman. Accused Yelton had 
accumulated this fund from selling Post Exchange rations (R,44,74.,75.,99,lOO). 

Accused Yelton made a confession to Corporal Milton Schwartz and Corporal 
earl Morganhesser attar they, 1n order to assure accused that it would be to 
his advantage to make a statement, informed him that it he made a statement 
it would 11help him out in the case and saw him and us headaches later on" 
and that it would be nthat much better tor him" or ttthat much quicker" (R.21, 
221 281 29; Pros~ tx. 2). This statement was admitted in evidenoe over ob
jection o:£ the defense .(R.22-24). ihe contents of this statement are not 
here Slllmllarized for reasons set forth in paragraph 5b hereof. . . 

Vll.thout objection being made by the defense., the prosecution introduced 
in evidence a letter that accused Yelton had delive·red to his fiancee, Mme.· 
Sara Starck, the morning of the second day ot trial. b prosecution stated 
it us offered in evidence for the purpose of impeaching a hostile witness 
(R.96., 97,; Pros. r:x. 12).; In addition to expressing his love .and atte ction 
for :Mllle. Starck, accused Yelton also stated in.the letter that hens glad 
she nspoke tor: me today at rrr., trial" and expressed the hope that "Margaret 
and Mama" would not say aeything ttwrong" against him. He assured Mme. Starck 
that he would not be shot since the A):'nrf did not shoot men upon conviction 
of the· type of offenses with which he was charged. 

4. After their rights had been f'ully explained., each accused elected 
to remain silent and the defense introduced no evidence in their behalf. 

5!,• Accused Butters 

The evidence ottered to establish the desertion alleged in Charge I and 
its Specl.:f'ication shows that accused Butters absented himself without leave 
on 6 October 1944 and remained absent until he was apprehended on 16 August 

- 5 
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1945, a total of ten months. I.fan absence without leave is much prolonged 

and there is no satisfactory explanation of it., a court is justified in in

ferring from that alone the intent not to return llhich is essential to the 

offense of desertion (MCM, 1928, par. 130!,). It ia 1V8ll established by" 

numerous opinions of The Judge Advocate General that such an unexplained ab

sence as was here established was sufficient to warrant the court in inferring 

that accused intended permanently' to remain away-. The evidence is ample to 

sustain the findings of guil~y of this Charge I and its Specification. 


Accused Butters ,vas charged in three Specifications under Charge II 

ldth obtaining by false pretenses post exchange rations for t11enty-£ive men 

on 9, 16 an:i 23 Jul;r 1945. In accordance with the recommendation ot the 

star£ judge advocate, the revie'Wing authority disapproved the findings of 

guilty of Specification 2 of this Charge II.which involved the alleged ao

quisition of rations by false pretenses on 16 Jul;r 1945. Accordingly'., 119 are 

only concerned with the incidents occurring on 9 and 2.3 Jul;r 1945. 


That statement of accused Butters 'Which -was admitted in evidence was 

clearly a conf'ession t6 at least ·'. 03rtain ot the offeDBes · charged against 

that accused. Indeed, it is quite apparent that matters stated therein 

molded to a substantial extent the contents of these Specifications l and 3. 

The prosecution•s evidenoa reveals that before accused Butters made hiss tate

ment, he ns infonned b;y the investigator that the giving of a statement would 

be better for him and easier for him and everyone concerned. It is settled 

by the opinions of this office that a confession is not voluntarily" made when 

the investigating officer inf'orms an accused that if' he makes a confession 

11things ll'Ould be much easier" on him ~ 284729, ])!Noni and Avino, 4 Bull 

JAG "21), or that maldng a conf'ession ttwould be better tor him" and na lot 

easier on all of us" <rn 261242, ffl.llis, 40 BR 163) sir1,ce such statements 

constitute.promises of leniency. Consequently the .confession of accused 

Butters was improperl.7 admitted in evidence. 


The only other evidence to establish that accused !utters acquired post 
exchange rations for t'Wenty-!ive men on 9 July 1945 is (a) his p·ossession of 
fifty-five ration cards bearing pencilled and penned marks drawn through boxes 
on the reverse sides thereof indicating, in .accordance 111.th Post Exchange 
methods of cancellation, that bulk rations had been issued on these cards tor 
the 1":lek ot 9-15 July 1945; (b) the Post Exchange' s possession in its files 
or two docun»3nts, one dated 10 July 1945 purporting to authorize accused 
Butters to purchase rations for hant7-five :men, the other dated "?1-ll-45" 
purporting to authorize him to draw rations for thirty men and bearing an 
unsigned pencilled notation "Rations RBceiwd By Charles Butters;" (c) the 
findings of a substantial number of rations at the house where accused Butters lfa.s 
apprehended on 16 August 1945; am (d) scatime during the month o! July 19.t.5 ' 
accused Butters bad been obserwd drawing rations ·at the Post Exchange. 

Considering first the ration cards., there is no evidence that the cross 

-..,arks thereon were made by Post Exchange personnel. Further, there is no 

_ndence accused Butters possessed and presented those card.a to Post Exchange 
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personnel on or about 9 July' 1945. The purported cancellation markings on 

the cards are clearly' hearsay, being at most statements by some unidentified 

person that rations •re isisued for the particular weeks crossed off. Such 

markings would only have evidential value if admissible under some exception 

to· the .hearsay rule. 'lhe only applicable exception is the so-called entry 

in the regular course of business rule (28 use, sec. 695; OJ 261107, DuBorr, 

3 .Bull JJJJ 468, LI) BR 13:Q. Under that rule an entry or memorandum is admissible 
in evidence "if it shall appear that it was made in the regular course o! any 

. business, ~·.and that it was the regular course or such business to make such 
memorandum or record at the time or such act, transaction, occurrence, or 
event or within a reasonable time thereafter" (28 USC, sec. 695). This rule 
was designed to facilitate the admission or entrie8 appearing on business books 
or on busineH records "Which experience has shown to be quite trustwcrthyn and 
llbich vere "made systematically or as a matter o! routine to record events or 
occurrences, to reflect traruiactions 'With others, or to provide intel"l18l. con
trol••" The records must be maintained for the •systematic conduct• of the 
busiDess, the trustworthiness o! the records beiDg based upon the fact. that 
they ue "routine reflections o! the day to day operations of a business" 

. (Palmer v. Hof.t'll.a.n, 318 US 109, 63 S. C. 477). It pas also been said that 
entries in the regular course 0£ business ttmust be those 'ffllich are a product 

or routine procedure am llhose accuracy is substantially guaranteed by the 

!act that the record is an automatic refiection o! obiservations" (New York 

W• tpsurance Canpany v. Taylor, 147 Fed. (2d) 297}. To constitute entries 

in the regular course o! business, the entries must be habitually and system

atically made (}!tgmore, on Evidence, sec. 1522) and "must ot cou:ree be a part 

or a series, 0£ entries or reports, not a cuual or isolated one ••••• 

Thus, a single entry in a book, made at~er it has been closed or put awa.y, or 
without using it again, or.a memorandulll cuually made, would not answer this 
requ1_rement 11 (w.Lg,nore, supra, sec. 1525). ~ 

J:t is apparent £rCD the foregoing that the rule applil!..S to entries j,n 
books or records or a business 1'here it is the routim, habi'-,;l procedure 
ot the business systematically to make such entries. H!re, these ration cards 
wre not evail books or re-cords of the Post EXcha.nge. Even when properly 
issued, they are possessed b,- the enlisted men to llhom issued and constitute 
no part o! ,the busine&JS records o! the EX:change. FUrthermore, there is no 
evidence to indicate that the marks appearing thereon W!U'8 made by the Post 
Exchal'lge in the course of its business as required b,- the rule (28 USC 695) • 
Although they J!la3' have been •imilar to marks made on such cards b,- Post Ex.
chal:lge personnel, these marks, appeari?lg as they do on cards 'Which constit 
uted no part of the books· or records o! the business, could haw been made 
b,- ~one. None of the guarantees o! trustworthiness required by' the rule 

attach to the entries on these carda and, accordingly, they •re not admi8
sible as entries 1n the regul.ar course o! business to establish that rations 

had been issued £or the pericxls marked. 


. Turning next to the authorization dated "7-ll-4S• on lfbich appeared the 

,_ 1~igned pencilled notation •Rations Recei'ved by' Charles Butters" (upon 'Which 
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the staf'f judge' advocate apparently leanedreavil1 in sustaining the findings 
of guilty of this Specification l o.f dlarge II), it is apparent that this 
entry- can only constitute canpetent evidence of the fact recited therein i.f 
admissible as an entry in the regular course o! busimss. As stated above, 
such an entry must be o:ce habitually and systematically made as a matter or 
routine practice in the conduct of a business. Not only does the proof fail 
to show that it was the habitual, routirepractice of business at this Post 
Exchan&"9 to make such pencilled entries on these authorizations but, indeed, 
the ver-:, evidence before us reveals that, or the two authorizations bearing 
the name of accused Butters and the one bearing accused Yelton!s name, only 
one baa on it the pencilled notation. It can hardly be said that 'When an 
entry is made once out or tnree times t~t it is an entry- habituall1 and 
systematically made as a matter of routine business procedure. Rather it 
falls in the classi!ication o£ casual memorandum and such entries are not 
admissible as entries made in the regular course of business. ~cordingly, 
that :mmorandum appearing on the authorization 'Was inadmissible to establish 
the truth or the matter asse~d in it. 

With the incompetent evidence stripped !ran the record of trial, we are 
left only with pr~o£ that accused possessed numerous . ration cards; that the 
Post EXchange possessed authorizations purporting to allow, accused Butters · 
to recebe rations for partivular numbers of menJ that accused "ftaS seen draw
ing an unidentified number o£ rations at the Post EXChange at some unspe ci
tied time in July while absent 'Without leave; that at the house in which he 
was app21ihended there 118.s found a number ot articles refe?Ted to b;v a wit
ness as rations." Such proof' may cause one to suspect that over a period 
or time accused Butters obtained rations improperly from the Post Exchan&'EI• 
However, it certainl7 does not establish beyond a reasonable doubt the alle
gations of Specification l of Charge n. 'lhere is nothing in the re cord s~ 
ficiently establishing that on or about the time alleged this accused obtained 
the alleged number o£ rations or indeed any rations "fth~tsoever that hems 
not entitled to. Accordingly, the findings of guilty of that Specification 
cannot be sustained. 

So f'ar as Spa cification .3 o£ Charge II is· concerned "l'lhich ·involves the 
.fraudulent acquisition of Post Exchange rations on 23 July 1945, there is no 
other competent evidence to establish camnission o£ that offense than we have 
recited above in our dis·cussion relative to Specification lo£ Charge II. 
Indeed, it appears !ran the s:t;a.ff judge advocate' s review that he relied upon 
the accused's inadmissible confession to sustain th3 findings o.r guilty o.r 
this Specification:;. Accordingly, the findings o£ guilty of Specification .3 
of Charge II likewise cannot be sustained. 

It ma:, be observed in concluding our discussion of these 5Ia eifications 
that the staff judge advocate found the confession and the authorization 
dated •7-ll-45" not relevant as to Specification 2 ot Charge II and, analyzing 
the remainder o£ the evidence, he concluded that it ns insufficient to sus
tain the .findings o£ guilty- o£ Specification 2. With that conclusion 1119 agree 
and it is the same conclusion 'W8 ha"Ve reached as to Specifications l and 3 of 
Olarge II after striking the incanpetent evidence. 

-s
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£• Accused Yelton 

The proof offered to establish the desertion alleged in Charge I and its 
Specification shows that for a period or eleven months, from 10 September 
1944 until apprehended on 16 August 1945, this accused lRlS absent 1rithout 
leave. As in the c.i,.se or accused Butters, an une:xplained absence for such a 
period of time amply 'Warranted the court in inferring the intent permanentl;r 
to remain away, an essential. element or the of.tense or desertion. Accoroingly, 
the evidence sustains the findings o.t guilty of ~rge I and its Specification. 

Accused Yelton was al.so charged in three Specifications under Charge II 
with obtaining b;r false pretenses post exchange rations for sixty-!our men on 
9, 16 and 2:3 July 1945. In accordance 111th the recommendation or the starr 
judge advocate the rev.l.e1dng authority approved only so much of the findings 
of guilty of Specification :3 of Charge II as involved the fraudulent acquisi
tion of rati0ns for thirty-tw men on 2:3 July 1945. 

Accused Yelton1 s confession '1AlB made to an investigator after the latter, 
to assure him that it would be to his advantage to make one, had informed 
Yelton it 110ul.d be lfthat much better :tor him" i.f he made a statement. From 
l'lhat 1118 have saic1 above 'Iiith respect to the confession of accused Butters, it 
is apparent that the making of such a rep:n.sentation by' the investigmor 
rendered this confession inadmiBsible 1n evidence am it should not haw 
been reoeived b;r the court (See par. 5!, abova). Furthermore, tor reasonB 
stated above in our consideration or the ration cards bearing Butters' name, 
the court erred in admitting in evidence the marks on the sixty-four ration 
cards to establish that in fact rations had been issued to accused Yelton 
for tbs 1118eks so marked. SUch marldngs 11ere hearsay evidence as to the fact 
that rations had been so issued and no proper foundation hav.l.ng been laid 
to warrant their admission as entries in the regular course of business, the:ir 
acceptance in evidence was improper. It is true that lfhan apprehended on 16 
August 1945 while 1n possession of rations not here involved, accused Yelton 
exhibited these sixty-f'our ration cards and stated he was drawing rations f'or 
men in his organization. Exhibition of the cards coupled 'With his statement 
cons.tituted an admission that the three particular boxes of rations then in 
his possession had been obtained by him .trcm the post Exchange. H01'18ver, 
accused Yelton made no statement at that time 'With :respect to previous 11eeks 
nor did he in any Ya:f indicate he had any connection 111th the marks appearl.~ 
on these cards .tor the period f'rau 9-30 July 1945, or even that he had been 
in possession of the cards during that time. Accordingly, his exhibition 
of these cards to the ·arresting of'fioer and his statement made at that time 
constituted no admission that he had any connection with the acquisition of' 
rations o-ver the period alleged. 

Notwithstanding the foregoing, there iB competent evidence in the record 
of trial to indicate- that accused Yeltc:n had been seen in the Post Exchange 
by Technician 1'hird Grade .Allen E. Ahg;lenver "numerous. times" during July. 
1945 drawing rations on these cards and had been eeen there on 8 or 9 July 
1945 b;y Lieutenant ~ompson dralling an undisclosed number of rations; that he 
had been seen in possession of' rations l'or more than one man eve1"3" 1'8ek 
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during July 1945, generally on a Monday on which day of the week 9, 16 and 
23 July 1945 fell, and in possession of over forty cartons of cigarettes on 
three different Mondays during that month; that he had been seen bringing 
post exchange rations to Mr. Bruskin 1 s home on three different Mondays during 
JUly; that he had accumulated over 100.,000francs from the sale of rations. 
ill during the time he acquired these rations., he 11as absent without pe:l'lllis
sion from his organization and station and clearly would have no authority 
to acquire such rations for other militar:Y personnel. Such accumulation of 
evidence is sufficient to support so much of the findings of guilty of each 
of the three Specifications of Charge II as involves the fraudulent acquisi
tion by false pretenses of some rations of ai undete:nnined valm on or about 
the time and at the place alleged• 

.!:.•. General Comments 

It is believed advisable here to make sane observation., llith respect 
to contentions not previously considered herein and urged by civilian counsel 
for a ceased Butters in bis appearance be!ore the Board of Review and in his 
brief filed therewith. 

The missive accused Yelton handed to his fiancee., Mna. Starck., the 
morning of the second day or trial expressed the accused's opinion that he 
would not be ahot for the offenses it had been alleged he had camnitted. 
That letter had been admitted to impeach Mme. Starck, characterized by- the 
prosecution as a hatile Yd.tness. It is difficult to see how tmy of the 
staten,nts made by accused Yelton in that letter could be effective further 
to impeach Mme. starck, particula.rly since it was ·already in evidence that 
she was the fiancee of accused Yelton. Further., it may- be that Yelton' s 
expression of opinion as to probable sentence had an efte ct upon the court 
in 1ts determination of the penalty- to be imposed on the accused. However, 
upon review., such facts ma.y be taken into consideration in determining the 
appropriate penalty finally to be imposed upon both of these accused and., 
accordingly, if' error -.as camnitted in admitting· this letter., it did not 
substantially prejudice the rights or the accused so as to canpel disapproval 
or the findings am the sentence (SPJGJ 1944//J,86., 12 May 1944, .3 Bull J.lG 
186). . . 

It appeara that during argument after all evidence had been introduced 
defense cotmsel interrupted the trial judge advocate and objected to a remanc 
by him commencing as !'ollon (R.101) s "Neither or the acci.taed has testified 
•• •"• '.Iba objection 11&8 sustained and the court ns instructeq to disregard 
the remark. .A.t'ter subsequent colloq~ the trial judge advocate ns pennitted 
to state that, if' he had not been interrupted by- defense counsel, his complete 
remark would have been as follows (R.102) 1 

"Neither the accused has testif'ie.d in his con
fession that he did or did not intend to return 
to duty and it has., therefore, been necessary for 
the prosecution to show the true intent by pre
senting to you the numerous witnesses you have 
just heard." 
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Clearly', it ca.mot be said that the foregoing circumstances constituted re
versible error. 

No prejudicial error 'Q.S camnitted by the trial of' these two accused in 
a common trial. Certain or the of'fenses with llhich the;r 1191'8 charged occurred 
at substantially the same time and place and certain elements thereot 119re to 
be established b;r the sSl!S 'Witnesses. Neither of' the accused objected to the 
common trial at the time thereof'. Under such circumstances, it cannot be said 
that the oom.on trial constituted prejudicial error as to either accused (Oil 
195294, Fernandes1 Snith and stcmell, 2 BR 205). 

6. on 5 April 1946 ,Attorney George E. Fee of' Dolle, O'Donnell and cash, 
counsel tor accused Butters, appeared be.fore the Boa.rd or Review and was 
accorded a full hearing. · 1borough consideration bas been given to contentions 
advanced both in bis oral argument and in the brief' submitted to the Board. 
In addition, the Board has also considen,d the n'WISrous communications and 
other documents received relati.ve to this case b;r various authorities, all 
ot 11hich are forwarded here'With. 

7. Accused Butters is 25 years of' age and ,ra.s inducted into military 
service on l2 Novemoor 191.l.. He has been con!ined in Brussels .Area Guardho\138 
since 2 September 1945. Accused Yelton is 26 years ot age and was inducted 
into military servioe on 4 Noiiember 1942. He has been con!ined in the Brussels 
Area Guardhouse since 16 September 1945. · 

8~ The court was legally constituted and had jurisdiction of' the per
sons and th, offenses. No errors injuriously affecting the substantial i:1-ghts 
of the accused, except as noted above, were committed during the trial. In 
the opinion or the Board of Bev.law th:l record of trial (a) as to accused 
Butters is legally insu!f'icient. to suppprt the findings of guilty of Spe ci!i
cations l and .3 of Charge II aaj Charge IIt but is legall;r .sufficient to sup
port _the findings or guilt;r of Charge I ani its Spe c:ificaton and to suppqrt 
the santence and to warrant confirmation thereof and {b) as to accused Yelton 
is legally sut.ticient to support the findings o! guilt;r of Charge I and its 
Specification and to support the findings of' guilty of' Charge II am so much 
ot the findings ot gullty or each or Spa cifications l, 2 and 3 of Charge II 
as involw findings ot guilty of' acquiring b;r f'alM pretenses some post ex
change rations or an undetemined value on or about the tins and at the place 
alleged, and legall;r sufficient to support the sentence and to 112.rrant con
!irmatim thereof. Death is authorized upon conviction o! a violation or 
Article or~ 58 camnit~ time or -war. 

~---------'-~-----·~-..&.....l"-.P JUdge Advocate. ~---c--_~ffit;:;. ,Judge Adva:ate, 

~--=::c._.__"""~.-x:i.a.::ll~:c::..--'' Judge Advocat.e. 
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JAGH - CM 307004 1st Ind 

WD, JAGO, Washington 25, D. C. 

'!'Os The Secretary ot War 

l. Herewith transmitted for the action -of the President are the re
cord of trial and the opinion of-the Board of Review in the case ot Private 
Charles C. Butters (351.31820); Service Battery, 84th Field Artillery Bat
talion, and Private Lee R. Yelton (.34491202), Battery D, 376th Antiaircraft 
~illery Weapons Battalion, who were tried in common trial. 

2. As approved. by the reviewing authority,· accused Butters was found 
gullv ot desertion (Charge I, Specification) and of obtaining by false pre
tenses on two separate occasions (9 and 23 July 1945) rations for twenty-
f-ive men from the A:rmy Exchange Service, Liege, Belgium, (Charge II, Specifi
cations 1, 3) • As approved by the reviewing authority, accused Yelton was 
found guilty ot desertion (Charge I, Specification), and of obtaining by false · 
pretenses on ·two separate occasions (9 and 16 July 1945) rations for sixty-
·rour men from the Arrq Exchange Servic·e, Liege, Belgium (Charge II, Specifi
cations 1, 2), and of similarly obtaining rations for thirty-two men on 23 
July 1945 (Charge II, Specification .3). Each accused was sentenced to be 
shot to death rlth l!Illsketry. I concur in the opinion of the Board of Review 
that the record ot trial (a) as to accused Butters is leg~ insufficient 
to ·support the findings of guilty of Specifications 1 and 3 of Charge II and 
Charge II but legally sufficient to support the ~indings ot guilty of Charge 
I and its Specification (desertion) and to support the death sentence imposed • 
and to warrant c,onfirmation thereof, and (b) as to accused Yelton is legall.3' 
sufficient to support the findings of guilty of Charge I and its Specification 
(desertion) and to support the findings of guµty ot Charge II and so much of 
the findings of guilty of each of Specifications l, 2 and 3 of Charge II as 
involves findings of guilty of acquiring by false pretenses some rations of 
an undetermined value on or a.bout the time ana at the place alleged and 
legally sufticient· to support the death sentence imposed and to warrant con
firmation thereof'. 

In view of the sustained findings of guilty and considering the cir
cumstances or this case as well as War Department policy relative to the 
offense of desertion plus the maximum sentence that ins:y- be imposed f'or the 
false pretense offenses, as sustained, of which accused Yelton was convicted, 
I recommend tha.t the sentence as to accused Butters be confirmed but commuted 
to dishonorable discharge, fort'eiture of all pay and allowances due or to be
come due and confinement at hard labor f'or seven (7) years, and that the sen
tence as to accused Yelton be confirmed but co1D11I11ted to dishonorable discharge, 
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forteiture ot all pq and allowances due or to become due and confinement 
at hard labor for eight (8) 7ears. I further recommend that each sentence 
as cQmmUted be carried into execution and that as to each accused an ap
propriate Disciplinary Barracks be designated as the place of confinement. 

3. Consideration has been given to the brief tiled by counsel for ac
cused Butters and to the numerous communications and other documents received 
on this case by various authorities, all or .which are forwarded herewith. 

4. Inclosed are a draf't or a letter tor your signature, transmitting 
the record to the President for his action, md a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such recommendation meet with your approval. 

THOMAS H. GREm 
3 	Incls Major General 


1 - Record of trial The Judge Advocate General 

2·- Dft Ltr for sig S/w 

.3 - Form or action · 


( --------------.GCMO 242# 31 July 1946). 
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WAR DEFARTMENI' 
A:rmy Service Forces 

In the Office of' The Judge Advocate General 
Washington, D. C. 

SPJGN-cM 307005 
JUN 6 1946 

UNITED STATES ) 70TH INFANrRY DIVISION 

v. 

Private FREDDIE IRVIN 
(33196980), 599th Quarter
master LauIXiry Company 

) 
) 
) 
) 
) 
) 

Trial by G.C .M., convened at 
Gummersbach and Weilburg, Germany, 
28-29 August 1945 • To be shot to 
death with musketry. 

-----·-- 
OPINION of the BOARD OF REVIEW' 

BAIDHN, O'CONNOR and O'HARA, Judge Advocates 

·1. , The Board of Review has examined the record of' trial in the 
case of the soldier named above and suhnits this, its opinion, to The 
Judge Advocate General. 

2. The accused was triad at a comnon trial with Private John P. 
Covel, who was acquitted, upon the following Charges and Specifications: 

CHARGE: Violation of' the 92nd Article of War. 

Specification ls In that Private Freddie Irvin, 599th 
Quartermaster Laundry Company, did, in conjunction 
with Private John P. Covel, 599th Quartermaster 
Laundry Company, at Rommelsohl, Kreis Gummersbach, 
Province of Rhineland, Germany, on or about 26 April 
1945, forcibly and feloniously, against her will, 
have carnal knowledge of Marianne Schilling. 

Specification 2: In that Private Freddie Irvin, 599th 

Quartermaster Laundry Company, did, in conjunction 

with Private John P. Covel, 599th Quartermaster 

Laundry Company, at Rommelsohl, Kreis Gummersbach, 

Province of Rhineland, Germany, on or about 26 A,pril 

1945, forcibly and feloniously, against her lrl.11, 

have carnal knowledge of Elsbeth Felder. 




. (16) , 


He pleaded not guilty to, and 11as found guilty or, the Charge and 
the Specifications. Evidence was introduced o£ one previous 
conviction by" special court-martial of breaking restriction and 
or absence without leave for two days, in violation o£ the 96th 
and 61st Articles of War, respectively. He was sentenced to be 
shot to death with musketry. The reviewing authority approved 
the sentence and forwarded the record o£ trial tor action \Ulder 
Article of War 48. · 

3. The evidence for the prosecution, briefly sunmarized, 
is as follows a 

At approximately 2339 hours, 26 April 1945, the doorbell 
rang and shots were heard at the house of Hubert Felder in 
Remmelsohl, Germaiv. Mrs. Maria Felder, wife of Hubert Felder, 
answered the door, after sw1.tching on a light, and found two masked 
American soldiers, armed with a rifle and a pistol (R. 7, 16, 21, 
31 and 35) • The soldier having the lighter complexion of the two, 
and subsequently'identii'ied as the accused, entered the house first, 
and pushed Mrs. Felder inside with his rifle (R. 7). Foll01f8d by 
a darker skinned negro soldier, subsequently identified as 
Private John P. Covel, 599th Quartermaster Laundry Compaiv (R. 14), 
the accused entered the bedroan on the first floor 'Where Mrs. Felder's 
daughter, Miss Elsbeth Felder, ns sleeping, and awakened her · 
(R. 7, 12, 14) • When accused approached the couch and shook her, 
she, apparently believing a robbery was in progress, took off her 
jewelry. She also knocked on the wall to awaken her sister (R. 12, 
13). · A.t this demonstration, the accused left the room but the darker 
skinned negro remained. Using the wooden part of the rifle, the 
latter beat Miss Felder as she attempted to put on hel" shoes and 
get out of bed (R.]3). Mrs. Felder put her arms around her .daughter 
and led her to the kitchen (R. 8, 13). The dark skinned soldier 
followed them, beckoned to Elsbeth, and attempted to induce her to 
return to the bedroom with him (R. 13). Both ·Mrs. Felder and Elsbeth 
were crying (R. 13). When Elsbeth pretended not to understand him, 
the darker skinned soldier stepped a11ay from them, and, operating 
the bolt of the rifle, put a cartridge in the chamber (R. 13, 15). 
Seeking help, Elsbeth then went to the bedroom occupied by" her sister, 
Marianne Schilling, and husband, Paul, and by her sister-in-law, 
Mrs. Elsbeth Felder, but the dark soldier followed and sent Mr. Schilling 
upstairl!I. The soldier again beat Elsbeth and her mother and final~ 
forced them to go upstairs (R. 8, ll, 13,.21). · · 
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Meanwhile, the accused had followed Mrs. Elsbeth Felder and 
Marianne Schilling upstairs. The latter was six or seven months 
pregnant (R. lO, 22., 37). The two women had been able to lock 
the bedroan door behind them but this was opened 'When the accused 
fired a shot into it (R. 21., 29, 37). Thereupon the accused 
entered the bedroom, "forced Mrs. Schilling into the bed", and 
attempted to open some dresser drawers in the room, as though 
looking £or sanething. Mr. Feld.er, who was 1n the roan with the 
two wanen, helped the accused open the drawers. The accused 
struck him 81'.!-d ·the two women several times with his pistol llhile 
in the bedroan with them. Finall,Y, after entering an upstairs 
apart.ment occupied by 'Mathias Se.uven and his wife Maria, and 
striking them, the accused forced his five hostages into their 
kitchen (R. 8, 29, 30, 37, 38). 

When Miss Felder and her mother entered the upstairs 
kitchen at the direction o£ the dark soldier, they found Mr. Felder, 
Mr. and Mrs. Seuven., Mr. and Mrs. Schilling and Mrs. Elsbeth Felder 
standing in a semi-circle with their hands raised (R. 8., 13, 21., 32). 
According to J/..rs. Felder the accused "***lined us up, pointed his 
pistol at us., took out his knife, sharpened it., and brought it close 
to our throats" (R. 8, 2?). The accused Tra.s drinking cognac from 
a bottle during this demonstration and requiring them to do the same., 
while the darker soldier was standing in the hall covering them with 
the rifle (R. 9., 22., 24 and 30) • Mrs. Felder held on to her daughter., 
Elsbeth and the accused attempted to separate the two. When Mrs. Felder 
resisted. the accused cut her on the arm with his knife., causing her· 
to i'all to the floor (R. 13., 22., 24., 271 30). After ~he had released 
her daughter., the other soldier., by using his rifle butt and kicking., 
forced Miss Elsbeth into the bedroan (R. 13., 22). There he took o!f 
her pajamas., struck her several times., and for approximate~ me-halt
hour attempted to have :intercourse with her (R. 13., 15., JO., 38). 
Being unsuccessful., he became angry and finally returned with her 
to the kitchen. 

Although during that interim the accused had bandaged Mrs._ Felder's 
arm ldth a towel or handkerchief, he nevertheless beat and-threatened 
those remaining in the kitchen (R. 22, 23., 30). According to Paul 
Schilling., the assailant"*** got out his pocket knife and 11as , 
playing ldth it right in front o£ our !aces. He pointed the knife 
at our eyes. Several times he hit us :with his pistol., and he always 
beat us, especial~ Mr. Seuvan and ra:r father-:fn-law. 11 He beat them · 
''by usmg his left fist. He llcl.S holding the pistol :in his right 
band" (R. 23). Although the witness stated that he 11as sure he could 
recognize "the tall one" he failed to identify anyone in the courtroom 
(R. 25). Upon the return o£ the dark soldier and Miss Felder., the 
accused made one of the w~en raise their nightgOl'lns., and he struck 
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Marianne Schilling "in the bell¥ with his pistol". She was cryin~ 

at the time and telling him "I'm going to have a baby" (R. 27, 31). 

The ,ccused, using .his knife and pistol, nevertheless forced her 

into the be<iroan while the other soldier stood guard with his rifle 

in the hall (R. 27, 281 31). 


Once alone rlth her in th, bedroom, the accused threw 
Mrs. Schilling on the bed, grabbed her by the throat, and struck 
her in the chest, abdomen and arms with his pistol. At that time, 
in the words of Frau Schilling, "I was covering Icy' body with Icy' 

hands, because you could feel the movement or the child * * * He 
was grabbing for my hands, and I figured maybe that's the best 
thing to do -to protect my baby, and he felt for the baby and was 
laughing like a devil* * *" • After "carrying on like that" for 
five or ten minutes, pointing his pistol at her chest, holding his 
knife up to her eyes and forcing her legs apart, the accused finally 
succeeded in having intercourse with her (R. 39-41) •. Some twenty 
minutes after taking Mrs. Schilling into the bedroan, he pushed 
her back into the kitchen (R. 31, 4l). During the time spent with 
the accused, she had noticed that "***he was wearing a cross rlth 
four stones" (R. 4l). She subsequently saw the same cross at an 
identificaticn pal"!de when Mrs. Felder, her sister-in-law, "* *·*11alked 
over to where he 5,he accuseg] "Was standing and produced that cross" 
(R. ~) •. Mrs. Schilling ns "100% sure" of the identification of 

the accused (R. 41, ~). 


The accused then singled ou:il Mrs. Elsbeth Felder and forced 

her to precede him :!nto the bedroom. In Mrs. Felder• s wordsi 


"l had to walk ahead, and he followed me holding 
the two weapons and since he had fixed the pistol before 
and used the knife on '1I13' mother-in-law, I figured U' I-· 
didn't do what he· wanted he was going to do the same thing 
to me" (R. 31). . 

In the bedroan, b,- employing the pistol and knife, he forced her 
to lie crosswi.se on the bed and took off her underclothing. Mrs. 
Felder pushed the accused a-..ay-·rran her but finally ceased resisting 
because of the knife and pistol. The accused unbuttoned his trousers 
and let them down. Then he "had his knife in front of :m;r /jirs. Felder•i] 
qes, his pistol on :m;r chest. He cut ofi' '1I11' blouse and then he was 
on top of me * * * I was so scared of losing :m;r eyesight at that · 
manent that I gave up * * * I 118.S af'raid, I didn't ·resist acy more. " 
The accused thereafter bad intercourse with Mrs. Felder (R. 32, 33, 34). 
Of the fifteen to twenty" minutes the accused had been in the bedrocm 
with Mrs. Felder, hens unmasked five to ten minutes of the time, · 
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while attempting ~ kiss her. During the time he was unmasked, 
MrB. Felder had the opportunity to 11ta.ke a good look at h:1Jn11 and 
she observed especially "his lips, his size, and his eyes" (R. 32, 
3l, 35) • .A.lso, 111'1hile he /jhe accusei/ was at our house, I 
/Jlrs. Feldeij, noticed he had a wound on his ring finger of his 
left hand. '/i.t the identUica.tion parade two days latei/ He had 
his hand in his pocket. I asked him to show me his hand. He 
didn't want to do so, so I pulled his hand out of his pocket and 
showed the officer that wound" (R. 35). At that t:1Jne Mrs. Felder 
also ma.de him produce a cross he was wearing (R. 35). Miss Elizabeth 
Felder identified the accused by his 11elongateq eyes" and recalled 
having seen him the night before the incident on a motorcycle in 
front of their house. 11He 11as 1'8aring red socks, and one of those 
field jacket liners" at that t:1Jne (R. 17. 

After the accused bad returned Mrs. Elsbeth Felder to the 
lcit-chen, the darker or the two soldiers went downstairs and 
whist.led, 'Whereupon the accused :followed (R. 28). It was between 
0200 and 0300 on the morning or 27 April 1945 when the two soldiers 
left the Felder bane (R. 17, 28, 35). 

. On 27 April 1945, Doctor Fritz Bachman, a medical 
practitioner from Vollmershausen, examined Mrs. Hubert Felder 
and her daughter Elsbeth (R. 42, i.;3) • Contrar,y to the testimoey 
ot Mrs. Marianne Schilling, Doctor Bachman did not examine her 
(R. 1+2, 4'.f!. Mrs. Felder, he found, bad a cut approximately 
eight to ten cent:1Jneters in length on her l01'J8r left arm. Several 
days later he discovered quite a few blue spots on her.lower leg 
(R. 43). 

-z.. Evidence for the defense a The rights of the accus&a and 
his c~ccused, Private John P. Covel, were. explained, whereupon 
each elected to testify' under oath (R. 45). The accused later 
chang_ed his mind, however, and elected to remain silent (R. 64). 

Private Covel 11as s,rorn and testified that on the night 
o:r 26 April he was an guard near the supply tent or his organization, 
the 823rd Fumigation and Bath Canpany (R. 46). His testimoey' 1n 
this respect was substantiated ey that or the corporal of the guard. 
(R. 53), by a Private Sturges llho 11as a guard on the same post at 
that time (R. 61), and by the introduction or the unit's guard 
Duty" Ros:t9r (R. 64, Def. Ex. l) • 

. Technician fifth Grade James llcDougall, a "permanent K.P." 
with the accused's organization, who was billeted in a roaa just to 
the rear or the unit kitchen, testified that when he retired, betwen 
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2030 and 2045 that evening the accused -was in the roan. Corporal 
McDougall did not notice 'When the accused went to bed but saw that 
he 1ras in his bunk at 2330 (R. 65, 66, 67). There was. only' one 
door in the roan and it was kept locked fran around 2000 until the 
following morning. The one key to the door 11a.s in the possession 
of the mess sergeant. Corporal McDougall awakened the sergeant 
at 2330, obtained the key, went to the latrine, and on his return 
gave the key back to the sergeant. The accused was still in his 
bunk l'lhen Corporal McDougall retired for the second time. en the 
following morning he a'Mikened the accused at ab~ut 0545. 

It was stipulated that if Technical Sergeant Madison 
Washington, the unit mess sergeapt, were present he would testify: 

"I am mess sergeant of the 823 Quartermaster Fumigation 
and Bath Company of which Pvt Freddie Irvin is a member. Pvt 
Irvin is assigned to my kitchen as permanent KP. His quarters 
are on the first floor of the building which houses our mess . 
hall. There is only one door to this building, and just inside 
this door is the mess hall and our kitchen. Back farther in 
the building are the roans in which Pvt Irvin and the other 
cooks' helpers and cooks sleep. This door previously' referred 
to is kept locked between meals and at night to prevent any 
persons from entering for the purpose of eating or removing 
food. When this door is locked there is no other way in or 
out of the building. I personall¥ car17 the key to this door, 
and there is no other key to Tif3' knowledge. When arry of the 
kitchen personnel nnt to go in or out, they must see me in 
order to get the door unlocked." (R. 64, Def. Ex. 2) 

5. Specification l and Specification 2 of the Charge, .or 'ffhich 
the accused stands convicted, involve rape of Marianne Schilling 
and Elsbeth Felder at the time and place alleged, in violation ot 
Article ot War 92. Since the two offenses were· canmitted at the 
same place within a comparatively short period of time, the evidence 
in support or each specification and the issues of fact are necessarily' 
similar. .lpplicable legal principles are likewise practicall¥ the 
same. For these reasons, they Will be so treated by the Board 
insofar as possible. 

Rape my be defined as "* * ~he unlawful cqnal knowledge 
of a WCIIIB.n by force and without her consent*** the force involved 
in the act ot penetration is alone sufficient where there·is in fact 
no ca'lsenttt (par. 148,2., MCM). The evidence, though resting entirely' 
upon the thtimCIJ,1 of German witnesses, is clear and convincing that 
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two negro soldiers, armed and masked, terrified a German household 
for several.hours on the night of 26 and 27 April· 1945. Also, 
that one unmarried and two married German women were taken into an 
upstairs bedroom at different times by these two soldiers after a 
display !)f deadly force including a vicious assault with a knife 
upon a mother attempting to protect her daughter. The testimony 
of the two married women that penetration, by force and without · 
consent, -was effected by the same soldier, stands \lilchallenged in 
the record and is corroborated by compelling testimony or others 
with respect to facts attendant to the entrance and exit of these 
'WOlllen fran the chaaber. Undisputed also is the fact that the one 
wanan was six or seven months with child and was trying desperately 
to protect her unborn from a bestial attack. Without question then, 
rape was committed on the night of 2&,;-27 April .1945 upon Marianne 
Schilling and Elsbeth Felder. 

The only real issue raised by the record concerns the 
identity of the offender. The accu.aed was tried at a common trial 
'With Private John P. Covel. The latter 11as acquitted. The reason for 
his acquittal must have been predicated upon some reasonable doubt as 
to his identity-. Although the soldier identified as Private Covel did 
not himself succeed in effecting a penetration, manifestly he would have 
been guilty as an accomplice under the terms of 18 u.s. c., Section 550 
(March,41 1909, Che 321., 3.32, 35 Stat. 1152). 

The case against the accused !ran the standpoint of' identity, 
as well as from the standpoint of his actual participation, 18 far . 
stronger. Miss Elsbeth Felder testified that she had seen the accused 
on th~ day prior to the offense and remembered his '"elongated eyes"• 
:Mrs. Schilling observed that the accused 11as wearing "a cross with four 
stoneslf while she ira.s in the bedroan with him; and she saw him wearing 
this at a subsequent identification parade. Mrs. Elsbeth Felder saw 
the accused unmasked for five or ten minutes when she was alone with 
him and also noticed a wound on his finger. She called this to the 
attention· of an officer at the subsequent identification parade. 
Opposed to this, the record contains testimony and a stipulation 
advancing a most unusual., if not unreasonable, account q.f a mess 
sergeant locking himsel.r and his subordinates in their billet !ran 
eight or eight-thirty in the evening until morning. The accuse~ · 
predicated his defense on this evidence. With the conflict in the 
evidence square~ before it., the trial court resolved this issue of 
.f'act against the accused. No reason appears !ran the record £or 
disturbing this finding. Inasmuch., however., as the court acquitted 
Covel they should have excepted, in. their findings as to accilsed., all 
reference to the fact that he acted in conjunction with Covel 
(llCM par. 78c, p. 64) • 

? 
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6. The charge sheet shows t,ha accused to be twenty-three 
(2,3) years and five (5) months or age. Without prior service, he 
11as inducted on 14 April 1942 at Fort Myer, Virginia.. 

7. The court. was lega~ cocstituted and had jurisdiction 
·of the person and offenses. No errors injurious~ affecting the 
substantial rights of the accused were C011111itted during the trial. 
The Boe.rd of Review is of the opinion that the record of trial as to 
both Specifications is lega~ sufficient to support only so much of 
the findings of guilty as involve a finding that accused did, at the time 
4nd place alleged, canmit rape on the persons alleged and legal:cy 
sufficient to support the sentence. 

s. The peinalty ~or rape is death or life imprisonment as the 
court-martial may direct (A.W. 92) • Continement in a penitentiar,y 
is authorized upon conviction of rape by Article or War 42 and 
sections 278 and .3.30, Federal Criminal Code (18 u.s.c..A.. 457, 567). 

, Judge A.dvocate 

, Judge .A.dvocat~.. 

, Judge A.dvoca~e 

8 
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JAGN-CM .307005 1st Ind 

WD, JAGO, _Washington, D. C. JUL 2 1946 

TO: The Secretary o:f War 

1. Herewith transmitted for action of the President are the record 
of trial and opinion of the Board of Review in the case of.Private Freddie 
Irvin, ASN .3.3196980, 599th Quartermaster Laurrlry Company. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support, the findings and sentence and 
to warrant confirmation thereof. I recommend that the sentence be con
firmed, but, because of the special circumstances of the case, that it 
be commuted to dishonorable discbarge, forfeiture of all pay and allow
ances due or to become due and confinement at hard labor for life; that 
the United States Penitentiary, McNeil Island, Washington, be designated 
as the place of confinement; and that the sentence, as thus modified, be 
ordered executed. · 

J. Inclosed are a draft of the letter for your signature, trans
mitting the record of trial to the President for his action, and a form 
of Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

J Incls THOMAS H. GREEN 
1 - Record of trial Major General 
2 - Draft of letter for The Judge Advocate General 

signature of S/w 
.3 -- Form of Executive action : 

( GCID 24S, 31 Jul:, 1946).; 
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WAR DEPA.RTMENT 
Army Service Force• (25)

In the Office of 'lbe Judge Advocate General 
Washington 25., D. c. 

SPJGH - CM ,307006 
,.', 'ti MAK tS46 

UNITED STATES ) THIRD UNITED STATES ARMY 
) 

v. 	 ) Trial by' G.C.Y • ., convened at 
) Munich, Ge:nnany, 2.3,.30 June 1945. 

-Private 	First Class EARL L. ) As to each accused: To be shot 
FOLAND (.3472SS.34) and Private ) to death ll'i.th musketry. 
OOCAR L. GARNER (.34727911)., both ) 
ot Battery D., .398th Anti.air- ) 
craft .Artillery Automatic ) 
Weapons:sattalion.,Sel.t Propelled. ) 

OPINION of the BOARD OF REVlEW 
TAPPY., STERN and TIEVETHAN, JUdge Advcc ates., ------·-- 

l. The · Board ot Review has examined the record o.f' trial 1n the case 
o.f' the soldiers named above and sul:mits this, its opinion, to '.l1le Judge 
Advocate General. 

2. In a camnon trial accused Foland was tried upon the following 

Charges and Specifications: 


. CHARGE I: Violation of the 9.3d .Article o.f' war. 
-

Specification 11 In that Private 'First C,.ass Earl L. Foland, 
in conjunction ldth :Private OScar L. Garner., both of Bat

.	tery D, 398th Antiaircraft .&l'tille1"7 J.utana.tic Weapons 
Battalion Self-Propelled., did at Semerskirchen, Genna.ny, 
on or about 4 Ma)" 1945., by' force and violence and by' 
putting them in tear, feloniously take, steal and carr:r 

. away from the person of Herman Shafer a n.teh of SON 

value; from the person of August Fabian, 280 Reichmarks., 
ot a ·va1ue of t•nty-eight dollars., United states cur
rency; from the person of Joseph Pollinger, 100 Reich
marks., of a value of ten dollars, United States currency; 
from the per.so.n o.f' Fanny Grundner one silver ring and 
one gold· "M!ldding band of some value. 

~ci.f'ication 21 In-that Private First Class Earl L. Foland,
* * *, did. at Semersld.rchen, Gel"lll.alJ1',oD or about 4 Ma:y
1945 camµt the crime of sodomy by feloniously and against 
the order o:t nature having carnal connection per os w:L th 
Theresa Serepinsld.. 

http:Genna.ny
http:3472SS.34
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Specii'ication :3: In that Private First Cl.ass Earl L. Foland,
* * *, did at Semersldrchen, Germany, on or about 4 May 
1945 commit the crime of sod~ by feloniously and against 
the order of nature having carnal connection per os with 
Fannie Fischl. 

Specii'ication 4: In that Private First Class Earl L. Foland,
* * *, did at Semersld.rchen, Germacy, on or about 4 l[ay 
1945 commit the crime o£ sod.any by feloniously and against 
the order of nature having carnal connection per os with 
Maria Fischl. 

-
CHARGE II: Violation of the 92d Article of War. 

Specification 1: In that-Private First (!lass Earl L. Foland,
* * *, did at Semersld.rchen, Gennany, on or about 4 May 
1945 forcibly and feloniously against her will have carnal 
lmowledge or Theresa Serepinald.. 

Specification 2: In that Private First Class Earl L. ·Foland,
. * * *, did at Semersldrchen, Germany, on or about 4 May 
1945 forcibly and feloniously against her will have carnal 
knowledge or Fannie Fischl. 

Specific.ation :3: In that Private First Class Earl L. Foland,
* * *, did at Semersldrchen, Germany, on or about 4 May 
1945 forcibly and felonioual7 against her will have carnal 
lmowledge or Maria,Fischl. 

CHARGE III a (Findings of guilty disapproyed b7 reviewing 

authority) •. 


Specification: (Find~ ngs of guilty disapproved by nvie"ld.ng 
authority). 

and accused Garner 1'B.S tried upon the following Charges and Specifications: 

CH1RGE I: Violation of the 93d Article or war. 

Specification l: In that Private Oscar L. Garner, in con
junction with Private First Cl.ass Earl L. Foland, both of 
Batteey D, 398th »ltiaircraft Artillery A.utans.tic Weapons 
Battalion Self..Propelled did at Semerskirohen, Ge:nna.ey on 
or about 4 Uay 1945 b,- force and violence ar..d by putting 
him in fear, f'eloniousi,- take, steal and carry away !ran 
the person o£ Heman Shafer one gold pocket watch and 
chaill of some value. 

http:Ge:nna.ey
http:nvie"ld.ng


Specification 21 In that Private Oscar L. Garner, * * *, 
did at Semersldrchen, Germany on or about 4 llay 1945 
by' force and violence and- by' putting them in !ear, .f'elon
iousl.1' take, steal and carry away from the person ot 
August Fa9ian 280 Reichsmarks or a value o.f' t'W8.Ilt;r-eight 
($28.oo) dollars United states currency, from the p,rson 
of Josef Pollinger 100 B!lichsmarks or a value of ten 
($10.00) do+lars United states cun-ency, from the person 
or Fannie Grundner one ailwr It ng and one gold 'Wedding 
band or some 'Value. · 

. Specification 3s In that Private Oscar L. Ge.mer, * * *, 
did at Semersld.rchen, Germariy on or about 4 Yay 1945 
commit the crime of sodany- by' feloniously' and against 
the order of nature having carnal connection per os with 
Fannie Fischl. 

Specification 4s In that Private Oscar L. Garner, * * *, 
did at Semerskirchen, Germany on or about 4 May 1945 
camnit.the crin:e of sodany by felonious~ and against 
the order of nature having carnal connection per os 'With 
Karia Fischl. 

CHARGE IIs Violation of the 96th gticle or war. 

~cifications In that Private Oscar L. Garner, * * *, did 
at Herrngiersdor.f', Germ.a.ey on or a bout 4 May 1945 wrong
fully' assault ottille Kraibicka by' grabbing hold of her 
breast. 

CHARGE III I Violation o.f' the 92d Article of liar. 

Specification ls In that Private Oscar L. Garner, * * *, 
did at semersld.rchen, Germany on or about 4 Yq 1945 
.forcibly and .felonious~ and againat her 1lil.l haft carnal 
lm01'Je dge or Fannie Fischl. 

Specification 2r In th&t Private Oscar L. Garner, * * *,
did at Semersldrchen, Geim&Dy" on or about 4 Mq 1945 
.forcibly' and feloniously and against her 'Will have carnal 
lO'lowledge of Uaria Fischl. 

CHARGE IVr (Findings of gui1ty disapproved by reviewing 
authority) • 

Specifications (F1,nding1 or guiltr disapprowC,. 'b7. re

v.Le'Yii.ng authority) • 
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Each accused pleaded not guilty to, am was f'ound guilty- ot, the Oiarges 

and Specifications pertaining to him. No evidence of previoue convictions 

118.S introduced as to either accused. Each accused was sentenced to be shot 
to ceath ,dth musketry. Ail to accused Foland, the reviewing authority 
approved 80 much of the finding of guilty of Sp,cification 1 or Charge I .a• 
involved a finding that accused Foland did, 1n· conjunction with accused 
Ga.mer, at the time and place and in the manner and !rem the persons alleged, 
un a watch, 280 Beichsmarkl, 100 Rsichsmarks, one silver ring and one gold 
wdding band, all of some value; disapproved the findings of guilty- of 
Charge III and its ~ cif'ication; approved the sentence and forwarded the 
record or trial for action under Article of war 48, recamnending that the 
sentence be cOJlllllUted to. dishonorable discharge, total f'orfeitures and con
finement for lite.· /ta to accused aarner, the reviewing authority- approved 
80 much or the f'inding ot guilty- of Specification 2 or Charge I as involved 
a finding tba.t accused Garner did, at the ti.me and place and in the manner 
and from the persons alleged, take 280 Daichsmarks, 100 Rsichsmarks, one 
silver ring and ODe gold wedding band, all of' some value; disapproved the 
findings of guilty of C1large IV and its ~d.f'ication ; approved the sentence 
and forwarded the record of' trial for action under Article of War 48, recan
mending tba.t the sentence be camnuted to dishonorable discharge, total 
forfeitures and confinement for lite. 

3. B8t1Veen. 4:45 and 5:00 p.m. on 4 May 1945, accuaed Garner, two other 
.llnerican soldiers and two Polish men drove in a dark blue, closed autano
bile to a brewery- operated b;y Georg Martin and located in Herrngiersdor:t, 
Gem&IJ,1, where they demanded beer. 1he tO'Wn of Herrngiersdorf is about two 
kilometers fran the t011n of Semerskirchen -where certain events subsequent'.q 
related occurred (R.19-21,251 26). .Around 5:00 p.m., a f'e,r minutes a.tter 
this visit to the bre119ry-1 accused Garner and another soldier entered the 
living quart.ers of Ottilie Krabicka, the daughter ~ Georg Martin, Garner 
conducted ottilie to a dark vestibule, placed his hands on her breast, 
lifted her dress and sought to throw her to the fioor as she cried out and 
resisted his advances. 'lbereafter accused Garner and his companions drove 
c£f in a dark blue, closed automobile (R.26-31). 

About 6:00 p.m. thi.s same evening, accused Foland accosted Hermann 
Shafer as he was entering the hane or a Mr. · Grundner in Semerskircben, Ger
many. :Believing that accused FOl,and had asked him the time of day, Shafer 
removed hia watch f'rom his pocket 'Whereupon accused Foland pull! d the watch, 
ripped the chain !ran Shafer ts vest and pocketetl the watch. Accused Ge.mer 
was about eight meters away,_ mounting the steps to the house wheh this 
occurred (R.33-35,43,44,46). Accused roland then exhibited a pistol, pushed 
Shafer into a hallway of the house and asked for a tlf'raulein. • Sbaf'er re
plied that they 11ere in the kitchen and he 118.S ordered to ,proceed there 
(R.34-36). , . . 

TWo sisters, FalUlY' and Maria Fischl, 1rere in the ld.tchen along 'With 
certain otmr individuals and they- saw Shafer and Grundner pushed into the 
kitchen b'}' the two accused (R.35,36,56-58). Brandishing a pistol acrused 
Foland asked !or llhiskey and Grundner lef't the room to procure sane, 
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returning promptly (R.36,37, 80). It ·1s not possible from the prosecution's 
evidence definitely to determine the exact sequence or the alleged robberies 
as compared to the alleged rapes and sodanies. .Accordingly, we shall first 
summarize the evidence as to the remainder o£ the alleged robberies before 
summarizing that relating to the balance of the offenses charged. 

Sh0rtl7 after the incident involving Shafer's watch, August Fabian entered 
the kitchen and observed accused Gamer brandishing a pistol at the people 
there present. Accused Foland asked Fabian tor a 'Watch and then for mone7. 
:rabian took his wallet from his .pocket aJXl removed 250 Reiehmna.rks there.fn>m. 
Accused Foland then snatched the money and the wallet, emptying the latter ot 
its contents and taking a total of 280 Reichsmarks £ran Fabian (R.:37,39,42, 
48-,0,98,ll4}. Thereafter, tm tOllll clerk, JBer Pollinger., 'Who was walking 
past the house was called into the kitchen where accused Foland., holding a 
pistol, asked him for ttuhrll or 11gelt. n Pollinger removed his wallet from. bis 
pocket and accused Foland snatched it, taking 100 Reichsmarks there.fran. 
Accused Garner was out o£ the kitchen with Fam:iy Fischl at the time this 
mone;r 1m.s taken (R.38., 52-54,98,115). · 

Mrs. Fanny Grundner arrived at her home about 6s45 p.m. this evening, 
. 	observed a dark blue or black., closed automobile parked outside her house and 

on entering the kitchen found accused Foland armed with a pistol. In a comer 
were Mr. Grundner, Shafer, Fabian, Pollinger and others. Accused asked llrs. 
G:rundner it she bad a ntch or 11gelt• and reoei'Ving a negati"99 anS118r he then 
ordered her to remow i. gold 11edding ring and an "ordinar7" ring wbich she . 
was earing. She did so and accused Foland took the lings. Accused Garner 
was out or the room 'With Fa.Iley" Fischl ..men this incident occurred (R.39.,42, 
97,114,123-µ6,l.29}. These incidents and those hereina.f'ter related occurred 
over the period f'rom6 to 7 :p.m. on the da;y in question (R.43,44,57,75,78, 
10.31116). 

Soon after the t"WO accused.had f'irst entered the Grundner kitchen and 
obtai?ed th9 schnapps f'rom Yr. Grundner., accused Foland poin~ed a pistol.at 
)(aria Fischl, a girl almost 15 years of' age, and directed her to leave the 
kitchen with him (R.58,80.,81,103-105}. Taking her to a room upstairs, accused 
Foland pushed her on a md and said "Hose lll!!lg., 11 meaning npants orr., • mean
while pointing a pistol at her. She complied with accuaed1 s direction llhere
upon he placed his revolver in its holster, laid upon her and inserted his 
penis in her private parts, remaining in that position tor a few minutes. 
She did not fight or scream because she !eared that i! she did so she would 
be shot (R.81-84,87,88). Thereafter he pennitted Karia to sit on the bed 
and standing in front o:r her he pushed her head a:>11Il and forced her twice to 
take his penis in her mouth, each incident lasting about a mimlte. Then he 
again pushed her down on._tbe bed. and inserted his penis in her private parts 
and'remained in that position !or several minutes (R.85-88). 

-
.&.ccused Foland and Karia eventually nturned to the kitchen having been 

gone there!rcn about ten minutes. l)lring that time accused Qe.rnsr had been 
,raving his pistol at the others in the kitchea (R.59,1051 117). Upon hi• 
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return Foland brandished his pistol at Maria's sister, FallIJY', age 20, and 
ordered her to follow him from the room. Soon after they le rt, accused 
Garner pointed his pistol at Maria and took her from the kitchen into a hall 
(R.59,77,89,97,100,lOl). Maria had her dress on but her panties were upstairs 
in the room 'Where she and Foland bad recentl.l" been. In the :tall accused Ga.mer 
raised Maria's dress as she stood in a corner and inserted his penis into 
her privates. In a few minutes he 'Withdrew it and pushing her head dolfil he 
forced her to bend over and take his penis into her mouth. Thereafter he 
raised her skirt again and placed his penis in her pri. vates tor a fe,r minutes. 
They- then returned to the kitchen having been in the hall about five minutes. 
She did not resist the overtures of accused Garner or cry out because she 
feared she ll'Ou.1.d be shot if she did so (R.90-97). 

In the meantime accused Folam had taken Fann;y to an upstairs bedroan 

'Where he I9llloved her pants as _she stood be.fore him. She did not reaiat be

cause she was fearful or the pistol he held pointed at her. He then pushed 

her on the bed, opened his trousers, placed himself upon her and inserted 

his penis in her private parts, leaving it there .for about two minutes. 

nirin8 commission of this act he placed his pistol beside him on the bed • 

.A,t'ter he arose !)"om the bed accused Foland stood in front of Faney- 'Who was 

sitting on the bed and pointing the pistol at her, he motioned that she was 

to take his penis into her mouth. He then pushed her head do1'll and placed 

bis penis in her mouth 'Where it remained .for about a minute. Fanny did not 

cry out or resist this act committed by accused Foland because she ms !ear

ful of what r.e would do 'With the pistol he held aimed at her. Thereafter 

they returned to the kitchen having been in the bedroom for a. total of about 

ten minutes (R.60-62,73,74,106,ll?). 


Next accuse4 Foland pointed his pistol at Theresa Serepinsld., a 19-year 
old girl, 'Who bad entered the kitchen after having been 110rking in the fields, 
and pushed her from the kitchen into the living room 'Where they remained 
about ten minutes 'While accused Garner, who had apparently returned with 
Maria, held hi• pistol on the various other.:1ndividuals standing in the ki.t 
chen (R.62,63,97,lOO,lOl,l0.3-lOS,107,ll6). Pointi.Itg his pistol at Thezesa. 
accused Foland directed her to remove her pants which she did. He then 
placed her on the noor, returned his pistol' to its holster, opened his 
trousers and put his penis inside her privates. She did not cry out or re

sist because of the pistol accused Folam possessed. · .Attar remaining in this 
position tor about five minutes, accused Foland arose, grasped her hands as 
she sought to leave the rocn and pulled her to a sitting position beside him 
on a sofa. He then pushed her head down and placed his penis in her mouth 
but she pranptly drew back causing it to withdraw. Twice more be forced his 
.penis into her mouth bit each time she ejected it w ll'i.thdrawing her head. 
Accused Foland then brought her back to_ the kitchen (R.108,ll'.3,117,118). 

Accused Foland then turned to FanD1" and pointing his pistol directed 

her to leave the kitchen 'With him tor the seoond time. Taking her to the 

living room, he removed her pants, pushed her onto a couch, spread her legs 

and placed his penis in her private parts 'Where it remained tor about 'bro 
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minutes. During this act bis pistol 'Fas on the couch beside him and Fanny 
did not resist because she was fearful of it. Thereafter she sat up and 
accused Folan.d, motioning with his pistol, pushed her head dOll'D. and inserted 
his penis in her mouth where it remained about a minute. He then took her 
back to the kitchen (R. 63-66) • 

Upon Fanny's return to the kitchen, accused Garner pointed his p;Lstol 
at her and conducted her to an upstairs bedroom l'lhere he said •mes weg•, 
meaning "Take nefything off•" While he held his pistol on her she removed 
all of her clothing. He then pushed her onto the bed and placed his penis 
inside her private parts where it remained about a minute. She! offered no 
resistance because of her fear of his pistol. After accused Garner arose she 
ccmnenced to dress but before she could don het pants, he threw her back on 
the bed and again placed his penis inside her privates !or about a minute. 
Thereafter the7 arose but he promptly threw her on the bed a third time and 
again inserted his penis in her privates where it remaf.ned about a minute. 
I..S she sat on the bed f ollO'Wing this act, accused Garner stood 1n front of her 
with bis pistol, pushed her head down and placed bis penis in her mouth. He · 
withdrew it in about a minute, pushed her over on the bed and again placed his 
penis in her privates where it remained about two minutes. · Accused Foland 
then called from downstairs "Whereupon Fazmy and accused Garner returned to 
the kitchen, having spent about fifteen minutes in the bedrocm (R.67-72,76). 
Shortly" thereafter, about 7 p.m., the two accused drove o!! with a third 
soldier in a dark blue, closed automobile (R.511 56,7~,128). 

Not only did Maria, Fanny and 'Iheresa each testify as to the trips 
taken by' each other from the ldtchen but Shafer and Fabian also testified 
that 1'hile they ,mre in the kitchen each accused took turns going out with 
these girls several times (R.40,43,45,46,50,51). · 

on S May 1945, the day following the occurrences recited above, First 
Lieutenant Richard J. Diggan was instructed to investigate certain rapes 
alleged to have been perpetrated in S3mersld.rchen. Lieutenant Duggan picked 
up the .two accused and a third soldier approximately' a mile from the to,m ot 
Langquaid and conducted them to ,the house in semerskirchen trcsn ll'bich the 
rapes had been ·reported. People by' the names of GrUndmr, Slater and Fischl 
were in the house at the time (R.133). Lieutenant Duggan had the tl'iO accused 
empty their pockets and then he sent Sergeant Elmer Mill.er to search the 
vehicle 1n which accused had been riding when picked up (R.134,135). It was 
stipulated by the prosecution, defenue and the accused tliat i! Sergeant MilJe r 
1'18re present be would testify that he searched a small,black civilian sedan 
and .found a roll of over 200 paper Reichsmarks of German issue And on top 
o.f the automobile battery- found one silver-plated ring, one plain gold-plated 
engagement or wedding rlng, and,a gold-plated ring of simple design(Pros. Ex. 5). 
Lieutenant Duggan testified that the occupants of the house identified accused 
Foland and Garner and that Shafer identified as his property a watch worn by' 
accused aarner {R.134,140). 

4. 1he defense offered no evidence and, after their lights had been 
fully explained to them, both accused elected to remain silent. 
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5. As approved by the reviewi,ng authorit;r., accused Foland was found 
guilty of' robbing particular individuals of' the following propert;r., all o! 
some value., viz: a watch, 280 Reichsmarks., 100 Reichsmarks, one silver Ii.ng 
and one gold wedding band, and he was also .f'ound guilty of' committing rape 
and sodo~ -upon each of the following Gennan women, viz: TMresa Serepinsk:1., 
Fanny Fischl and :Maria Fischl. The prosecution1s evidence abundantly estab
lishes that., lrllile anned with a pistol, accused snatched a 11atch from the 
person of Hermann Shafer. Later.,· 'While brandishing his pistol., be demanded 
money .f'ran August Fabian and Josef ·Pollinger and ordered Mrs. Fanny' Grundner 
to turn over to him a gold 'Wedding ring and another ring she 11as wearing. He 
took 280 Reichsmarks from Fabian, 100 Reichsmarks from Pollinger and the two 
rings from Mrs. Grundner. 

Robbecy is committed when propert;r is feloniously taken from another 
against .his will by violence or intimidation. Intimidation m~ consist ot 
menaces or threats which induce in the victim such a 11ell-tounded appre
hension of present danger as warrants him in making no resistance. Violence 
may consist ot the application of such force as "suffices to overcome the 
resistance offered by a chain or other fastening by 1'hich the article is · 
attached to the' person" (MCM, 1928., par•. 149!:). Considering the .f'act that 
accused Foland -was a soldier in hostile anned forces 'Which bad bu.t recently 
overrun a portion of' his victims' homeland and that he was armed at the time 
he took possession of' the particular p:t0pert;r, the court ,m.s ,well warranted 
in ooncluding that these individuals only delivered their property to h1m 
because of their .f'ear of the weapon he carried. 1he evidence fully susta1.ns 
the approved findings of guilty of accused Foland under Specification lot 
the Oiarge I pertaining to him. 

The prosecutipn' s evidence shows that during the period from 6 to 7 p.m. 
on the evening of 4 :May 1945., accused Foland had sexual intercourse with and 
committed acts of sodomy upon Maria Fischl, Fan?)y Fischl and '!heresa Serepinsk:1. 
Indeed., the evidence indicates such numerous instances of sexual penetration., 
both normal and perverted., that had accused experienced an ejaculation each 
time., the testimony- ~ould have been unbelieveable. However, none of his 
victims testified that he had an emission on arry of' these occasions. Further
more, many of his penetrations ·were maintained for but a brief period of 
time while others clearly appear to have been successive vari,ations of a 
single incident of sexual relations. Notwithstanding the fact that his 
victims wre German women and fully realizing all that such fact may indicate., 
nevertheless., unimpeached evidence of a most substantial quantity does show 
that accused Foland indulged in the al.leged orgy of sexual experiences. 
Qlrl.te probably he was more impelled by a libido that demanded intimacy with 
all of these young females he found within his p01V8r than he was by a desire 
to experience nonnalsexua1 satisfaction. In a.ey event., l'lbate~r instincts 
may have propelled him to _such an orgy, uncontroverted and substantial testi~ 
mon;y establishes camnission of the various acts alleged. 

It is also apparent that the acts .of sexual intercourse 1913re not can.
mitted with the consent of any of the females involved. They all sul:mitted 
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without resistance to accused Foland•s overtures because they feared the 
pistol he displayed. Considering the fact that their armed assailant 1ras 
clothed in the uniform or an enemy 'Which had but recently entered their 
home territory, their .fear of death or at least severe bodily harm was nll 
founded. Subnission to sexual intercourse under such circumstance11 does not 
constitute consent (OJ 2278091 l BUll JAG 364; CM 2.36612, tyree,II Bull JAG 
310, 2.3 BR 67). So far as the sodomies are concerned, the acts of sexual 
perversion here established constitute the offenses alleged, force by tl'l!I 
accused or consent by the pathic being inessential thereto (MCX, 1928, IB- r. 
149!9. Accordingly, the evidence supports the convictions of accused Foland 
um.er Specif'ications 2, .3 md 4 of the (l'large I and Speci.f'ications 1, 2 and 
.3 of the Charge II pertaining to him. · 

substantially the same quantity and quality ot evidence nw o!!ered by 
the prosecution to prove the rapes and sodomies alleged to have been comnitted 
by accused Garner upon Maria Fischl and Fancy FiSchl as us introduced to 
establish the sµnilar offenses camrltted by accused Foland. All observations 
made and conclusions reached above with respect to the similar offenses com
mitted by accused Foland are applicable here and repetition thereof is un
necessary. In our opinion the evidence supports the convictions of accused 
Garner under Specii'ications .3 and 4 of the Charge I and Sfe cl.i'ications 1 and 2 
of the Charge III pertaining to him. 'lhere ms also uncontroverted evidence 
before the court establishing commission ot the alleged assault upon the 
person of Ottillle Kraibicka and warranting the court 1s .findings or guilty 
of the Specification of the Charge n pertaining to accused Garner. 

There remains finally for consideration Specifications land 2 of. the 
Charge I which allege that, in conjunction with accused Foland, accused 
Garner robl::ed Hermann Shafer of his ntch (Spec. l) and that accused Garner 
robbed Fabian of 280 Reichsmarks, Pollinger of 100 Reichamarks and Fanny 
Grundner of a gold wedding band and another ring (Spec. 2). The evidence 
sho"WS that accused Garner was ascending an outside stairway about eight 
meters, appra:xi.ma.tely t'W8nty-five feet, fran Shafer when accused Foland 
snatched Shafer's watch and he immediately joined Foland, assisting him 
in compelling Shafer to la ad them to the kitchen. 1tlen Fabian had hi!! money 
taken by accused Foland in the Grundner kitchen, accused Ga.mer was present 
flourishing his pistol at the others herded in the roan. ,Accused Garner ,ms 
out or the kitchen with Fanny Fischl, however, 'When Pollinger and Mrs. 
Grundner were relieved, respectiyely, of money and rings. , 

At the tiire of the robbery coml:li tted on Fabian, accused Garner was 
present and wa.s using his pistol in such manner as to cow the others in the 
kitchen. Fran such facts. the court "Was ,rarranted in co:rduding that accused 
Garner was aiding and abetting accused Foland in .that robbery, and conse
quently he was chargeable as a principal (CM ETO 145.3, .3 Bill JAG, p. 284, 
285; CM 2/1)646, .3 ~ll JAG 188). Accused Garner was also in the imnediate 
vicinity when the robbery on Shafer was perpetrated and he promptly joined 
his canrade, Foland, 'Who was then menacing Shafer with a pistol. 11hen an 
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individual i1;1 present at the scene of a crime, lends his approval to the com
mission thereof, and is able to come to the assistance· of his critlnal com
rade 1t necessary, he is an aider ·and abettor and chargeable as a principal 
(CM ETO 1453, supra). Fran the tact that accused Garner did not disapprove 
o! Foland's conduGt toward Shafer but indeed promptly collaborated with him 
in making :material threats against the victim, the court was well nrranted 
in concluding that accused Garner ns lending support and approval to Foland's 
conduct (See CM ETO 145), supra). "nius, it is. clear that accused Garner ,ras 
aiding and abetting Foland in co~ssion of the robbery on Shafer and he was 
properly found guilty as a principal in the perpetration of that offense. 

Accused Ge.?1'ler may have been in another room in the Grundner house when 
Foland camnitted robbery upon Pollinger and Mrs. Grundner. H01V8ver, he col
laborated ldth Foland in two other robberies committed at substantially the 
same time and plaoe as the Pollinger and Grundner robberies and he was wall 
llithin hailing distance of his companion, Foland, 'When these last two rop
beries nre camnitted. lben a bystander is a .friend of the perpetrator o! 
a crime and is in such a situation as to be able readily to come to the ];l! r 
petrator• s assistance, lmowing that his presence 11:i.ll give encouragement and 
coni'idence to the perpetrator, be is chargeable as an aider and abettor to 
the perpetrator and is criminally responsible as a principal for the offense 
committed ("Wharton's Criminal Law, 12th ed., Vol. l, p. 246,247). According
ly, in our opinion the evidence supports the conviction o! accused Garner o! 
the robberies canmitted upon Pollinger and Mrs. Grundner. 

It may wll be that the testimoey of Lieutenant Duggan was competent. 
eTidence as to identii'ication made 'b7 third parties 0£ the accused and o! 
property- found in their possession (See CM ETO 3837, 4 Bull JAG, P• 17S). 
However, even 1! such testimoey was hearsay and ina.dmissable, the introduction 
thereoi' did not cohatitute reversible error since the other evidence in the 
re cord or trial is of such quality and quantity as practically- to compel in 
the minds ot reasonable men the findings o! guilty {CM ETO 1693,3 BUll JAG, 
P• 185). . 

6. Accused Foland is 25 years o! age and entered military service on 

l? March 1943. Accused Gamer is 21 years of age and entered military se:r

vice on 3 April 1943. The stai'f judge advocate I s review contfl,ins a resume 

o! the civilian lite and military service of both accused. 


· 7. The court was legally constituted and had jurisdiction of ·the per
sons and the offenses. No errors injuriously a.t'i'ecting the substantial r.tghts 
o! either of the accused 11ere committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufi'icient to support the 
findings o! ;uilt7 as approved by the reviewing author.I. ty and to support the 
sentences and to warrant coni'irmation of the sentences. Death or imprison
ment !or lite, as a oourt-ma.rtial may direct, is mandatory upon conviction 

· of a -violation of Article of W:lr 92. 

~ £ \:J..;,h~ l• Judge Advocate. 
1 

· ~~- , Judge Advocate, 

*~;;;:,:iiifl(A,,(. , Judge Advocate. 
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-------------------------------

.SPJGH - CM 307006 	 1st Ind 

Hq A.SF, JAGO, Washington 25, D. C. AP~ 1 

'ID: The Secretary of war 

l.·. · Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case · of Private .First 
Class Earl L. Foland (34725534) and Private Oscar L. Garner (347279ll)J both 
of Battery D, 398th Antiaircraft Artillery Automatic weapons Battalion, Self-
Propelled, Third United states Arrey'. · 

2. l concur in the opinion of the Boa.rd of Feview that the record of 
trial is legally sufficient to support the findings of guilty·as approved by 
the reviewing authority and to support the sentences and to warrant confinn
ation of the sentences. The various· rapes committed by the two accused -were 
not aggravated by the application of acy personal violence or the infliction 
of a:ny personal injury greater than that rncessarily involved in the physical 
~ontact inherent in the canmission of such offenses. In his action the re-' 
viewing authority recommended that, because of the circumstances of these 
cases including the combat service of each accused, each sentence be c~uted 
to dishonorable discharge, total forfeitures and confinement for life. I 
concur with the recommendation of the reviewing authority and I recommend 
that each sentence be confirmed but that each be camnuted to dishonorable dis
charge, forfeiture of all pay and allowances due or to become due and. con
finemnt at hard labor for life, and that the sentences as thus 'Commuted be 
carried into execution. I further recanmend that the United States Penitenti 
ary, Leavenworth, Kansas, be designated as the place of confinement. 

J. Inclosed are a draft of a letter for your signature, transmitting 

the record to the President fcrhis action, and a form of Executive aetion 

designed to· carry into effect the recamne · on hereinabove made, should 

such recain:nendation meet with your appr al. 

3 	Incls THOMAS I{. GIBEN 
l - Record of trial 11ajor General . 
2 - Di't Ltr for sig S/w The Judge Advocate General 
3 - Form of action 

( 	GCID 142, r/ May- 1946). 
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(37)WAR DEP.ARTMENT 
A;-my Service Forces 

In the bffice of The Judge Advocate General 
Washington. D. c. 

SPJGK - CM 307018 
6 MAY 1946 

UNITED STATES 	 ) FOURTH SERVICE COMMAND 
) ARMY SERVICE FORCES 

v. ) 
} Trial by G.C.M•• convened at Camp 

Captain ALVIN A. SHOWALTER } Butner. North Ca.rolina, 18 Ja.nua.ry 
(0-488557)•.corps of 
Military Police. ~ and 1 February 1946. Dismissal. 

OPINION ot the BOA.RD OF REVIEW 
KUDER, CARROLL and WINGO. Judge Ad.Toca.tea. 

1. The Board ot Review haa examined the record of trial in the case 
of the officer named above and submits this, its opinion. to The Judge 
Advocate General. 

2. The accused was tried upon 	the :following ~harges &Ild Specifications a 

CHARGE I a Violation of the 85th Article of War. 

Specification la In that Ca.pta.in Alvin A. Showalter, CMP, Army 
Service Forces. District No. 2, SCU 1416, Fourth Service Command, 
Wilmington, North Carolina, wa.s, at Wilmington, North Carolina, 
on or a.bout 3 Novemb'8r 1946, folmd drunk while on duty a.a 
Commanding Officer, MP Detachment No. 1, Distric~ No. 2, 
Fourth Service Command. 

Specification 2a In that Captain Alvin A. Showalter. •••, was, 
at Wilmington, North Carolina on or about 26 November 1945, found 
drunk while on duty as Commanding Officer, MP Detachment No. 1, 
District No. 2~ Fourth Service Command. 

CHAIDE Ila Violation of the 96th Article of War. 

Speoifioa.tion la In that·capta.in Alvin A. Showa.lter, •••,did.at 
Wilmington, North Carolina, on or about 3 November 1945, wrong• 
fully and unlawfully operate a. Government owned motor vehicle 
while under the-influence of alcoholic beverages. 

Specification 2a In that Captain Alvin A. Sh<7Ra.lter, •••, did, at 
Wilmington, North Carolina, on or about 17 October 1945, wrong
fully convert to his own use a govel"Ill!lent owned motor vehicle 
furnished for official use. by transporting·therein George w. 
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Lyons and Irene Lyons, civilian persons who were not then properly 
authorized such transportation. 

NOTEa Speoifications 3, 4 8.Ild 5 similarly allege.wrongful conver
si~n by transporting Irene J.Qons on 23 October, 1 November and 
7 November, respectively. Specification 6 similarly alleges 
wrongful conversion by transporting George Lyons on 26 November. 

He pleaded not guilty to the Specifications of Charge I and Charge I, and to 
Specification l of Charge II. He pleaded guilty to the other Specifications 
of Charge II, "except the words, 'convert to his own use a government owned 
motor vehicle furnished for official use, by transporting therein', sub
stituting therefor the words, 'transport in a government owned motor vehicle 
furnished for official use', of the excepted words, not guilty, of the sub
stituted words, guilty, 11 and guilty to Charge II. He was found gullty of 
all Charges and Specifications. No evidence of any previous conviction was 
introduced. He was•sentenced to be dismissed the service. 'Ihe reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of Wa.r 48. 

3. Evidence for the prosecution. 

There were offered by the prosecution and admitted into evidence 
without objection by the defense fourteen exhibits which consisted of 12 
stipulations oonoerning sworn testimony of 12 witnesses, a oopy of Arrrr., 
Regulations 850-15 dated 1 August 1945 and Change Number 1 thereto (R. 7J 
Pros. Ex:. l), and a report of an automobile accident, written by accused 
(R. 9; Pros. Ex. 8). It was orally stipulated by the prosecution and ac
cused, without objection by defense counsel, that accused was a member of 
the armed foroes (R. 7). No other evidence was offered by the.prosecution. 

Specification 1, Charge I am Specification l, Charge II. 

During the entire months of October and November 1945 accused 
was commanding officer of Mili te.ry Police Detachment Number l, Distriot 
Nwn.ber 2, Fourth Servioe Command (R. 7J Pros. Ex. 2). "On the night of" 
3 November accused "ca.me into Military Police Headquarters at Wilmington, 
North Carolina." He 11olearly showed evidence of having been drinking ••• 
seemed perturbed over something and acted not at all in his usual manner. 
••• his face was drawn, he was perspiring freely and seemed quite jittery 
about something *** there was a distinct odor of intoxicants II on his breath, 
and he 'Iv.as sufficiently under the influence of intoxicants so as to be 
sensibly impaired in the rational and full exercise of his mental ~nd 
physical faculties should he have been called upon to perform his duties at 
that time, 11 according to the testimony of Master Sergeant George B. Thomason, 
Jr., wh§ was on duty at that headquarters (R. 8J Pros. Ex. 3). "Some 20 
minutes 11after aocus ed thus entered headquarters he left, and shortly there
after, while driving an "official MP oar" (Pros. Ex. 6) to the Plantation 
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Club on duty in answer to a trouble oall that had been reoeived from that 
establishment, he swerved to avoid hitting a.n automobile which had stopped 
in front of him (R. 9. Pros. Ex. 8). Aocused's oar "caught the rear bumper 
of another oar that was parked." Damage to the parked oar was estimated at 
$10. 11Da,ma.ge to (aooused•s) oar wa.a windshield broken ma.shed right rear 
fender estimated at $25. 11 aooording to a report written by aooused about 
an hour after the collision (R. 9; Pros. Ex. 8). A deputy sheriff saw 
accused at the scene ot the accident. According to his testimony. aoouaed 
"was definitely in too much of an intoxicated ~ondition to be permitted to 
drive an automobile; ••• he had a heavy tongue and was a little unsteady on 
his feet; however. he talked with sense." Witness did not smell whiskey on 
accused's breath (R. 8; Pros. Ex. 6). Another deputy sheriff stated at 
that time accused "was in an intoxicated condition; too much so to have been 
driving an automobile ••• (his) faoe showed up more red or ruddy and from. 
his manner of speech. he was not as steady on his feet as (witness) had seen 

• 	 him. 11 Witness was "well acquainted with II accused. He thought aoous ed was 
intoxicated beoause when he questioned accused about the wreck,·aooused's 
"answers were at first not olear. 11 and he "seened a bit jiJ;tery" (R. 9J Pros. 
Ex. 7). Military Polioe Corporal Jeroma Goldberg stated that accused "seemed 
somewhat excited••• there was an odor of alcohol about (accused's) breath." 
Accused's ''movements were slightly erratio ••• his speech was loquacious, 
face flushed 11 (R. 9; Pros • .Ex. 8). F.e.ch of the three witnesses stated that 
in his opi;u.on accused's "degree of intoxication was sufficient aensibly to 
impair the rational and full exercise of his mental and phys1oal faculties." 

Specification 2, Charge I. 

_ On 26 November acou.sed "came into headquarters at· 2300 clearly under 
the influence.of intoxicants••• was on duty as the offioer 1in charge•~• had 
he been called upon to perform. official duty on the evening ot 26 November 
1945 he was suffioientl~ under the intluenoe ot intoxioa.nts ao as to sensibly 
impair the rational and full exeroiae of his mental and physical faculties," 
aooording to Sergeant Thomason (R. 71 Proa. Ex. 3). Corporal Goldberg stated 
that acouaed ''was in headquarters a.nd olearly had been drinking ••• was pretty 
well under the intluenoe of intoxicants ••• such degree of intoxication waa 
sufficient to impair the rational and full exercise ot hia mental a.nd physical 
faculties. 11 ffi. tness' attention was attracted by aoo1111ed' s "gay and jocular 
mood, and at intervals, his displays of drmrsineaa. 11 Witness overheard acouaed 
"ask Sergeant Thoma.son to .oa.11 the Cape Fear Hotel to aee if he could get. some 
whiskey." Witness stated that the date had been fixed in his mind 11by reason 
of the .fact that (acoused•.a) personal .38 caliber pistol was discovered to 
be missing" (R. 9J ~os. Eic. 8)." · 

Specif'ioations 2,3,4,5 and 6, Charge II. 

During the entire months or Ootober and November 1945 aocused waa 
furnished military vehi oles for his use as military polioe offioer (R. 7J 
Proa. EE. 2). Paragraphs 280 and 29, AR 850-15, dated l August 1945. provide 
that motor vehicles will be used for official business oril.y, including the 
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following special uses a 

"29a. Authorized athletics. 
1,. Transporting personnel, including enterta.iners and party 

guests, and aupplies and equipment in oonneotion wi th·authorized 
recreational, welfare, and morale building activities. . 

o. Conveying children at posts, camps, and sts.tiona to and 
from school• not conveniently accessible by public transportation. 

d. Transportation of peraonnel ui4 supplies necessary to 
the operation of field or mobile exoha.nges when authorized by the 
cOillIIlallding off'i oer in a.ccordanoe with AR 210-65, am when no other 
form of tra.nsporta.ti.on is a.-T&ila.ble" (R. 7J Pros. Ex. 1). 

These provisions were strictly oomtrued, and no exceptions were a.llOll'ed, 
in District Number 2 (R. 7J Pros. Ex. 2). On 17 October accused transported 
:vr•. George !Qons and· l~s. Irene Lyons, civilians not on official business 
of the United States, in a government vehicle (R. 9J Pros. E,c. 10). On 2~ 
October accuaed was-seen with Mrs. Lyons in a government vehicle (R. 9, 10} 
Pros. Exs. 9, 11,14). On l November accused transported Mrs. Iqons in a 
government Tehicle while helping the !Qona family move to another residence, 
"a distance of a.bout a mile 11 (R. 8,9,lOJ Pros. Exs. 5,8,13,14). On 7 November 
accused was seen transporting a civilian woman in a goverment nhiole at 
Carolina Beach (R.,8J Pros. Ex. 3). At 1815 hours 26 November accused was 
seen driving a goTernment vehicle with a ma.le civilian in the front aeat 
{R. 9J Pros. Ex. 9). Aocuaed had no a.uthori ty to trar14port Mr. or Mrs. 
Iqona in gover:anent. vehicles 1R. 7J Pros. Ex. 2). On the various occasions 
when they rode in military vehicles with accused during the months of October 
and November, "none of our tripa. were on of'fiob.l business,• according to 
the teatimoey of :Mr. and MJ"s. !Qona {R. lOJ Proa. Ex. 12 ). 

4. Erldenoe for the defense. 

Evidenoe for the defense was contained in the stipulations admitted 
as prosecution's exhibits and similar stipul&tions offered by the defense 
and ad.mi tted in evidence without objeotion. 

Mr. Iqons stated that aocuaed "he.a developed into rather a close 
friend of the family." His rides with a.ocuaed were not prearranged a.nd he 
simply went as & puaenger when accused waa driving "to or from work" or 
on other duty. except on one ocoasionwhen Mr. Lyona drove accused home in 
"the official M.P. oar" from a party at which a.ocused had become ill.• On a 
8 night late in Noffmber," wit.neaa wa.a in· Milit&ry Polioe Hea.dqua.rters while 
a.coused, "nry much a.gita.ted, 11 was searching for a. .38 caliber pistol of his 
which was missing. On this occasion, witneu "states definitely, 11 that 
neither he nor aoouaed wu "in I.Ir/ "ffB.Y under the influence of intoxicants 11 

(R. 101 Proa. Ex. 13). 

Mrs. Lyons stated that ehe "ha.a ridden in the Army official M.P. 

oa.r in company with (aoouaed) beca.use (he) happened to be going someplace 
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and asked (her) to accompany him" (R. lOJ Proa. Ex. 14). 

Ser_geant Cosper B. Kingrey- stated in a.n affidavits 

"'That he wa.s present on duty as desk sergeant at Military 
Police. Headquarters on the night of 3 November 1945 until he went off 
duty about 2330J that Captain Showalter W8.8 ·in Headquarters during 
thie timeJ that a.f'fiant•s attention was not attracted to Ca,ptain 
Show&lter at the time and therefore he is unable to make any state

~ ments regarding the captain's condition on that nightJ that, in hi• 
OEinion, had the captain been drunk, he would have noticed it, but 
did not•" (R. 10, Def'. Ex • .A.). 

Teohnical Sergeant Joseph J. Curcio, Military Police Detachment 
Number l, stated in an affidavits 

"'That on the night of 3 November 1945, affiant wu on radio 
patrol toge~her with a Ma.rine·MP1 that message was relayed to him 
about some trouble at the Plantation _ClubJ that affiant in JaP oar 
started in direction of the Club and that within a couple of bloolca 
of Military Police Headquarters, Captain Showalter passed in official 
MP oar am motioned yd th hand for af'f'iant to follow whioh affiant 
didJ that &t corner of Third and Orange Streets, the Captain'• oar 
waa seen to swerve to the right a.a a civilia• oar turned sharply to 
the left at the street intersection; that the captain's oar collided 
w1 th a. oivilia.n oar parked on the right aide of the street beyond 
the interaectionJ that the captain stopped am. later parked hia oarJ 
that .a.ft'ia.nt rctde up, got out, assisted the Captain to pull the rear 
fender off the re&r wheel and was preaent while report was sent to 
He&dquartera a.nd Corporal Goldberg, Detaohme~t investigator came 
up in Jeep and ma.de hia investigation; that after this, the Captain 
drove hi• oar be.ok: to Headquarters and then continued on to the 
Ple.nt&tion Club in o&r with a.f'fia,ntJ that at the Club, the Captain 
handled the matter of a lieutenant who was reported as having given 
trouble and returned to Wilmington in the County- Police oar while 
affiant with Marine MP continued on 'With patrol duty J that two deputy 
sheritfa and Sergeant Dewey Watson drove up to the scene ot the aooi

. dent shortly after 1 t occurred a.nd then were next seen at the Plan
tation ClubJ that throughout the above time, af'fiant did not notice 
acything unusual about the captain' a manner or demeanor aDd did not 
notice &eything that led affiant to regard the captain as being in
toxio&tedJ that the captain seemed a little excited at the scene of 
the wreck and alao &t the Plantation Club, which at'fiant attributed to 
the captain having had a wreck. 11 (R. 81 Pros. Ex. 5) 

Sergeant John Helot&, Jr. stated in an affidavits 

"'That he was on duty as desk sergeant at :MP Headquarters on 
the night of 26 November 19451 that affiant recalls this date due 
to the incident which ooourred in which Captain Showalter found hia 
personal pistol missingJ that Captain Showalter waa in the Headquarters. 
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but that a.ffia.nt did not notioe anything unusual a.bout the Ca.pta.in'a 
condition or appea.ranoeJ that nothing that the oa.ptain did or ea.id 
attracted affiant•a attention, except the remarks e.nd. search tor 
the miasing piatolJ that in a.f'fiant• a opinion, ha.cl the· Captain been 
drunk·at the time, aftiant believes that he would have noticed it 
but did not•" (R. llJ Def. Ex. B). 

Sergeant Dewey F. Wa.taon, Military Police Deta.ohment No. 1, 
stated in an a.ffida.vit, tha.t after the oolliaion :S November, 

"••~fiant aet to work at helping to control traffic at the aoene 
and for this rea.aon did not get very oloae to Ca.ptain ShowalterJ 
that affia.nt did not at that time notice a.nything unuaua.l a.bout 
the oa.pta.in'a ma.zmer nor appea.ranoeJ tha.t upon leaving the scene 
of the wreok, the County oa.r pro oeeded on to the Plantation Club 
at which place affiant observed Captain Showalter and Sergeant 
Curcio talking with some Lieutena.ntJ tha.t affia.nt and the two 
named deputies went about ha.ndling the merchant marine, a.rreated 
the latter and brought him back to Wilmington in the County Ca.rJ 
that Captain Showa.lter also rode back to Wilmington in the County 
oar on the front seat with Deputy Sheriff Singlete.ry, with a.ffia.nt, 
Deputy Sheriff Carter and the drwik: merchant marine riding together 
on the rear aeatJ tha.t at no time mentioned above did a.ftia.nt notice 
anything unusual a.bout the captain' 1 manner or demeanor which appeared 
natural and normal in every respect. 

•rhat affh.nt was present a.t MP Headquarters on duty aa Deak 
Sergeant on the night of 26 H::,vember, 1945, tha.t he relieved Ser~eant 
Holota at the deak. about 2345J tha.t Ca,pta.in Showalter [accued7 waa 
then already in the headquarter• a.nd asked a.ffiant it a.ffiant""'had 
aeen or knew a.z:wtbing a.bout the Captain's pistol town mi11ingJ 
that affiant asaiated the Captain by looking through the Capta.in's 
desk; that a.ffiant did not get very close to Captain Showalter at 
a.ny time 8.1ld affia.nt did not notice any odor of whiskey a.bout the 
captain nor anything unusual in the Captain's manner• (R. 8, Proa. 
Ex. 4). 

Accused, after having been informed of his rights (R. 11), elected 
to make an unsworn statement, the material portions of wliich were aubstan
tially as followu He "oame into the service" in :March, 1926, beoa.me a 
first sergeant 8.1ld was commissioned first lieutena.nt in Septembe\o 1942. 
He ha.a served a.a Provost Marshal of the Middle Ea.stern Service Commsnd 
and as company commander of a Military Police company. He later worked 
with the British Intelligence and served as a courier officer for the Middle 
Ee.st. and wa.s then transferred to Provost :Mars})al •s offices in London and 
in France (R. 11,12). While he was in the Middle East. his teeth were 
k:nooked out and he suffered a bad jaw injury. He wa.s given false teeth 
whioh were not satisfactory. His dentist recommended a mouth wash called 
"Ka.lox, 11 which has "about 30% alcoholio base." BB used this mouth wash 
on 3 November; 11i t does ha.ve a distinot alooholio odor." He •definitely 

6 

http:lieutena.nt
http:affia.nt
http:Ca,pta.in
http:a.ftia.nt
http:a.ffia.nt
http:Singlete.ry
http:affia.nt
http:affia.nt
http:a.ffia.nt


(43) 


was not drinking" on the night of 26 November, and since he Dgenerally used 

in11
the mouth wash when I come he might have done so that night. "One 


thing I don't put up with is drinking on duty and I don't do it myself" 

(R. 12,13). On various occasions, he ha.a transported Mr. and Mrs. Lyons 

in a· Government vehiole but "was always on duty" when he did so. "I was 

very particular about that because I was always on duty when I picked them 

up, either going to the office or coming fran the office or someplace•••. 

I live in Maffitt Village, the only place I could get quarters in town and 

this going to and trom town I'd pick up Mr. ~ons or Mrs. Lyons or if I 

was going to the beaoh to check that area, which Fort Fischer is a part ot, 

and I'd go and a.sk Mrs. Lyons if she wanted to ride down with me •••· I 


· never took them out of town or aeything like that, but just riding aroUild 
the locality I'd maybe ask them to go with me 11 (R. 13). · 

6. Speoifications 1 and 2, Charge I and Charge I, and Specification 1, 
Charge II and Charge II. 

Accused was found guilty of having been found drunk at Wilmington, 

North Carolina, 3 November 1946 and 26 November 1945, while on duty as com

manding officer ot Military Police Detachment No. 1, in violation of Article 

of Yfar 85, and guilty of wrongfully and unlawfully opera.ting a government 

owned motor vehicle in Wilmington on 3 November 1945, "while under the in

fluence of alcoholic bevera.ges," in violation of Article of War 96. To 

establish a violation of Article of War 85 it is necessary to prove (a) 

.that acoused wa.a on a certain duty as alleged, and (b) that he wa.s found 
drunk while on such duty (MCM, 1928, par. 145, p. 160). Accused was shown 
to have been comma.nding officer of Military Police Detachment No. 1, at his 
headquarters at Wilmington, North Carolina, on the dates in question and on 
3 November in 1;hat capacity had responded to a. call to quell a disturbance 
at the Plantation Club. On 26 November he was "on duty as officer in charge. 11 

The-court could properly infer from these facts that he wat as alleged·on 
duty as commanding officer. He was "found drunk" within the meaning of 
Article of War 85. 11AJJ.y intoxication which is sufficient sensibly to impair 
the rational and full exercise of the mental and peysical faculties is drunken
ness within the meaning of the Article" (MCM 1928, par. 145, p. 160; CM 234711, 
Sandlin, 21 BR 137). There was sufficient evidence to show that accused was 
thus intoxicated on 3 and 26 November and had been driving a government 
vehicle while in this condition 3 November. On 3 November he "olearly sh0tred 
evidenoe of having been drinking••• there was a distinct odor of alcohol 
on his breath, 11 his face was flushed a.nd more ruddy than usual and he was 
"a little unsteady on his feet." He had a heavy tongue and his speech 
w~s loquacious. On 26 November one witness noticed accused's "gay and 
jocular mood and at intervals his display of drowsiness. 11 From accused'• 
appearance, a master sergeant on duty in the Military Police Headquarters 
and a Military Police corporal concluded that on both dates accused was 
intoxicated to a degree sensibly to impair the rational and full exercise 
of his mental and physical f'acul ties; two deputy sheriffs were of the same 
opinion with reference to accused's condition on 3 November and one of 
them stated that on that date accused "wu definitely in too much of an 
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in\oxioated c.ondition to drive an automobile." In the opinion of the Board 
of Review these witnes1e1 were oompetent so to testify &Dd, by reason ot 
their apeoi&l experienoe with military polioe duties and operation of auto
mobiles, respeotiTely, were qualified e.s "quaai experts" to state these 
oonoluaions as to the extent of aooused's intoxication (see Roaf T. State 
(Texas Crim • .A;p. 1920),223 s.w. 472, 4731 State To Cather (Ia. 903)7'9"6N.W. 
7221· Wigmore on Evidence, 3rd F.d.. • aec. l79i')"'a 

••••, military witneuea, with proper r~ a.nd experienoe to ena.ble 
them to testify as quad experts m:y be asked their op~nion a.a to 
whether the acouaed.waa or was not oapable.under the oiroumstanoes 
ot the oaae of properly e~eouting the duty indioated in the speci
fication" {Winthrop, 1920 Reprint, P• 616). 

Driving an automobile under the influenoe of aloohol oonatitutea a violation 
of the 96th Article of War (Cll 225896, ~· l4 BR 378, 379). 

6. Speoifio~tiona 2, ~. 4, 6 aDd 6 of Charge II and Charge II. 

Aoou1ed'1 plea of guilty and the evidence are suffioient to support 
findings that he wrongfully transported George w. IQons and Irene IQona in 
government owned motor vehicles at the times and places f.lleged. Since it 
appears that in each instance accused wu on an official mission, it oannot 
be said that he oonverted the vehicle to his own uae (see CM 2_96630, Seident_2f.J 
CM 256706, Siddon, 36 m 343J CM 252620, Watterson, 34 BR 101,102), but the 
allegations that he did 10 ma:, be treated a.a surpluaage. Such transportation 
ot civilians clearly violates the prohibition contained in AR 860-16. These 
oivilians were not on 11officif.l buaineaa" and none of their misaiona waa in
cluded within the speoif.l use• authorized by paragraph 29 of aa.id Army Regu
lations. Unauthorized transportation of civilians in Government vehicles 
constitute• a violation of the 96th Article ot Wa.r (CM 302849, Hertz a CM 
(ETO) 2966, Fomby, 8 BR (ETO) 215). Therefore, it is the opinioii""'or the Boa.rd 
of Revin that the record of trial with respect to the,e offenses is legally 
sufficient to support only 10 much of the findings of guilty of Specifications 
2, 3, 4, 6 and 6 ot Charge II as involws findings of guilty of wrongfully 
transporting civilians in government owned motor vehicles at the times and 
ple.ces alleged. 

7. War Depa.rtment reoorda show that acoua ed 1a 41 years of age, is 
married, has two children am 1a a. high school graduate. He enlisted in 
the U11J3 12 Mu-oh 1926 and attained the grade of·firat sergeant. He was 
discharged tor the eonvenience of the Gove·rnment, appointed first lieutenant, 
Army ot the United States, and entered on ~ctive duty, assigned to the Corps 
of Military Police, 3 September 1942. He waa promoted to oaptain 3 September 
1943. He served overseas in the Levant Service Command and in the European 
Theater of Operations from 3 May 1943 until 18 February 1945. He was recom
mended for award of the Legion of Merit for his "superior handling of the 
oaauals attached to his oompany8 and training of recruits fran November 1941 
to Juhe 1942, while he wu a first sergeant. This recommendation wa.s dis

8 
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approved by order of the Secretary of War 16 Navember 1943. He has been 

authorized to wear the Good Conduct ribbon and medal• 


. 
8. Acouaed was initially sentenced "to be restricted to the limits 

of his post for three (3) months and to forfeit one hundred dollars (#100.00) 
of his pay per month for a like period." Thereafter·the reviewing authority 
returned the record of trial for revision of the sentence in aooordance with 
the mandatory requirement of dismiual provided by Article of War 85. and 
the court revoked its former sentence and sentenced aocuaed to be dismissed 
the service. F.a.ch of the seven mElll.bera of the court. the trial judge ad
vocate. th~ assistant trial judge advocate. the defense ooUllBel and the aasi1
tant defense counsel thereupon recommended to the reviewing authority that. 
in view of accused's •excellent record over a period in the neighborhood of 
twenty (20) years in the Armed forces of the United States, and taking in 
mind the. fact that. although the war ha.a not been officially declared over, 
but, as a fact, hostilities have ceased. ••• the utmost clemency be gra.nted 
to this officer.• 

9. The court we.a legt.lly constituted and ·had jurisdiction over the 
a.coused and of the offenses. Except as· noted above. no errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. The Boa.rd of Review is of the opinion that the record of trial ia 
legally sufficient to support the findings of guilty of the Specifications 
of Cha.rge I a.lJd. of Charge I and Specification 1 of Charge II and of Charge 
II, and legally sufficient to aupport oDly so muoh of the findings of 

_ 	 guilty of Speoi1'ioationa 2, 3, ft, 5 and 6 of Charge II u involves findings 
of guilty of wrongfully transporting civilians in government owned motor 
vehicles at the times and' places alleged. and the sentence, and to warrant 
confirmation of the sentence. Dismissal is mandatory i.;pon conviction of a 
violation of Article of War 86. and is authorized upon a conviction of a · 
viola.tion of Article ot War 96. 

9 



1st IndSPJGK - CM 307018 

Hq ASF, JAGO, Washington 25, D. C. W.Y 2 1 1946 

TOs The Secretary of War 

1. Pursuant to· Bxecutive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your ~ction the record of trial end the opinion 
of the Board of Review in the case of Captain Alvin A. Showalter (0-488557), 
Corps of Military Police. 

2. Upon trial by general court-martial this officer was found guilty 
of being found drunk on duty as a Commanding Officer of a Military Police 
Detachment on two occasions, in violation of Article of War 85 (Charge I), 
of wrongfully operating a government owned motor vehicle while under the 
influence of alcoholic beverabes, in 'Violation of Article of War 96 (Speci
fication 1, Charge II), and of wrongfully converting to his own use a 
government owned motor vehicle by transporting unauthorized civilians on 
five occasions, in violation of Article of War 96 (Specifications 2,3,4,5 
and 6, Charge II). No evidence of any previous conviction was introduced. 
He was sentenced to be dislu.issed the service. The reviewing authority ap
proved the sentence a.nd forwarded the record of trial for action under 
Article of War 48. 

3. A summary of the evidence may be found in the acoonipa.nying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings of guilty of the Speci
fications of Charge I and of Charge I and Specification 1 of Charge II and 
of Charge II, aXld legally sufficient to support only so much of the find
ings of guilty of Specifications 2,3,4, 5 and 6 of Charge II as involves 
findings of guilty of wrongfully transporting civilians in government owned 
motor vehicles at the times and places alleged. 

On the night of 3 November 1945 the accused, who was Commanding Officer 
of a Military Police detachment, came into his headquarters at Wilmington, 
North Carolina, under the influence of intoxicants, and left twenty minu~s 
later, driving a government vehicle, to quell a disturbance at a club. On 
his way to the club he swerved to avoid an automobile which had stopped in 
front of him a~..d inadvertently caught the bumper of a parked oar with his 
rear fender. Damage to both vehicles was slight. He then successfully com
pleted his mission. On 26 November he again appeared at.his headquarters 
under the inf'luenoe of intoxicants. His intoxication was stated to have 
been sufficient on both occasions to impair the rational and full exercise 
of his mental and physical faculties, and he was therefore drunk within the 
meaning of the 85th Article of War. During October and November on five 
occasions he transported one or both of two civilian friends of his in~ 
government vehicle, contrary to reguiations, while he was on various auther
i zed missions. 

10 
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The accused enlisted in the Army 12 Mi.rch 1926 and attained the grade 
of first sergeant~ He served continuously until 3 September 1942, when he 
was commissioned first lieutenant, Army of the United States, and assigned 
to the Corps of Military Police. He was promoted to captain 3 September 
1943. He served overseas in the Levant Service Command and in the European 
Theater of Operations for nearly two years. A recommendation for the award 
of the Legion of Merit in recognition .of his "superior handling of the 
casuals attached to his company" as a first sergeant from November 1941 to 
June 1942 was disapproved by order of the Secretary of War 16 November 1943. 
The·aocused is entitled to wear the Good Conduct ribbon and medal. The court 
initially _sentenced the accused to be restricted to the limits of his post 
for three months and to forfeit $100 pay per month for a like period. There
after the reviewing authority returned the record of trial for revision of 
the sentence in accordance with the mandatory requirement of dismissal pro
vided by Article of ifar 85, and the court revoked its former sentence and 
sentenced accused to be dismissed the service. All members of the court, 
prosecution a.lid defense recommended to the reviewing authority that the 
"utmost clemency" be granted to the accused, in view of his "excellent record 
over a period in the neighborhood of twenty {20) years" in the Army, and in 
view of the fact that his offenses occurred after the cessation of hostilities. 

Under the foregoing circumstances, it is recommended that the sentence 

b~ confirllV3d but suspended during good behavior. 


4. Consideration has been given to requests for clemency contained in 

a letter from Honprable Harley M. Kilgore, United States Senator from West 


· Virginia, addressed to Colonel Earl B. Vfixcey, and in a letter inolosed there
with from the accused to Senator Kilgore, copi~s of which are hereto attached, 
and to the attached copy of a report by Captain Charles E. Bailey, Headquarters, 
District Number 2, Fourth Service Command, commendatory of the accused's com
mand of his detachment from 17 August 1945 to 6 October 1945, sent by the ac
cused to The Judge Advocate General. 

5. Inclosed is a form of action designed to carry·into- execution the 

foregoing reoommelldation, shou]Ji--i eet with your approval. 


4 Incls 	 THOMA.S H. GREEN 
1. 	Record of trial Major General 
2. 	Form of action The Judge Advocate General 
3. 	Cpy ltr fr Sen H.M. 


Kilgore w/ltr fr acc'd 

4. 	Cpy report signed by 


Capt Chas E Bailey 


(GCMO 157# 4 June 1946). 
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WAR DEPARTMEm 
A:nrq Service Forces 

In the Otfi.ce ot The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 307028 

UN IT ED ST AT E-s ) XII CORPS 
) 

v. ) Trial by G.C.l(., convemd at 
) ~egensburg, Germany, 2 July 

Lieutenant Colonel MAYFIELD ) 1945• Dl.smissal and con
M. MORRIS . ( 0-397249), Finance ) finement tor five (5) years. 
Department. - ) 

OPINION o.t' the BOARD OF REVIEW 
HEPBURN, BAUGHN and 0 1CONNOR, Judge Advocates 

l. The Board of Revi811' has examined the record o.t' trial in the 
case ot the officer named above and submits this, its opinion, -to The 
Judge Advoca ta General. 

2. The accusad was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 96th Article ot War. 
I 

Spee1.fLeation l: In that Lieutenant Colonel ~field ),{. 
Morris, 77th Finance Disbursing Section, did, during 
October and November, 1944, at Nancy, France, wrong
f'ully gallble with enlisted men of the 77th Finance 
Ili.sbursing Section then under his comnand. 

' 
Specification 2: In that * * *, did, on or about 4 April 

1945, at Schlitz, Germany., wrongfully ganble with en
listed men of the 77th Finance Disbursing Section then 
under his command. • 

Specification 3: In that * * *, did, during October and 
November, 1944, at Nancy, France., wrongfully gai:i>le 
for money 11hile a disbursing officer. 
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Specification 4: In that ,If, * *, did, at Bad Kreuznach, 
Germ&Izy", during the period between 21 and 'Z/ March 
194.5 ,_ lll'ong.f'ully gamble far money llhile a disbursing 
officer. 

Specification 5, In that * * *, did, Qn or about 4 April 
194.5, at Schlitz, Germ.aey, wrongf'ully gamble for money 
while a disbursing officer. 

Specii'ication 6: In that * * *, did, at Luxembourg City, 
Luxembourg, on or about 21 DeceIIi:>er 1944, wrongf'ul.ly 
exchange for Gastone Smidt, a Luxembourg civilian, 
99,000 French francs, by receiung from the said Gastone 
Smidt 99,000 French francs and ;return1Dg there.for th:t 
equivalent 1n Belgian money. 

Specif'ication 7: In that * * *, did, at Bad Kreuznach, 
Gemany, on or about 24 March 194.5, wrongfully conspire 
idth Lieutenant Colonel August c. Pavlatos, 101st Evacuation 
Hospital, to retain and appropriate for the use and benetit 
of the said Lieutenant Colonel 1'a1field 11. Morris am Lieu
tenant Colonel August c. Pavlatos about 24,970 German marks, 
United States value about $2,497, Yhich had been taken 
by the said Lieutenant Colonel Mayfield w:. :Morris and Lieu
tenant Colonel August C. Pavlatos from a Geman military 
hospital at ilzey, Germany-. 

Specificat1on 8: In that * * *, having., in conjunction ldth 
Lieutenant Colonel August c. Pavlatos, 101st Evacuation 
Hospital, taken from a German military hospital at ilzey, 
Germaey, about 24,970 German marks, United States value 
of about $2,497, did at Bad Kreuznach, Germaiv, on or 
about 24 March 1945, 1n oonjunction 111th the said Lieu
tenant Colonel August C. Pavlatos, 11rong.fully fail to give 
notice of and turn over lli.thout dela7 to the proper 
authority, the said 24,970 Oerma??, marks. 

CHARGE II: Violation of the '79th Article of War. 

Specification: In that * * *, did, on or about 24 Karch 1945, 
at Bad Kreuznach, Garmaey, in conjunction nth Lieutenant; 
Colonel Augu.st c. Pavlatos, 101st Evacuation Hospital, 
wrongfu.~ appropriate to bis own 'use and benefit, and 
that of the said Lieutenant Colonel Allgust. c. Pavlatos, 
the following public property of' the United States taken 
from the eneley': about 24,970 Gernan marks, United States 
value of' about $2,497. 

2 


http:wrongf'ul.ly


151) 


He pleaded not guilty to, and was found guilty ot, all Charges and 
Specifications. He was aentenced to be dismi.ssed the service,· and to 
be confined at hard labor .tor .five years. No evidence ot previous con
victions was introduced. The reviewing authority approved the sentence 
and forwarded the record ot trial to the Commanding General, United 
States Army Forces European Theater, for action under Article of War 
,48. The latter, who was ,empowered to act as confirming authorit7 until 
19 January 1946 when such power was_ terminated by w.D. Radio WCL 39392, 
confirmed the sentence on 18 January 1946., but disapproved the findings 
of guilty of Charge· n and its Specification. He designated the Eastern 
Branch, United States Disciplinary Barracks, Greenhaven, Na York, or 
elsewhere as the Secretary of War ma.y direct, as the place of confine
ment, and, pursuant to Article of War so½, w1thheld the order directing 
the execution of the sentence. In accordance with instructiona con
tained in the above mentioned radiogram and a letter of the same date., 
the record ot trial bas been forwarded to The Judge Advocate General. 
' 

3. The evidence tor the prosecution briefiy summarized, is as 

follows: 


The accused, who had been a Disbursing Officer operating under 
a symbol since May of 1944, was the c:onmanding officer ot tm 77th Finance 
Disbursing Section, APO 403, during October and November 1944, and con
tinued in that capacity until sons time attar 4 April 1945 (R. 70-74). 
While present 1l'ith his unit stationed at Nancy, France, during October 
and November 1944, the accused played poker once c;>r twice a week, or about 
a dozen times in all, with some of the enlisted men under his command · 
(R. 73, 74, 104, 118). .A.t Bad Kreuznach, Germany, between the 21st and 

27th of March 1945, the accused pl.qed poker 'With an officer of his own 

unit and officers of the 841st Ordnance Depot Company (R. 74, 75). On 

or about 4 April 1945 at Schlitz, Germany, the accused again played poker 

with enlisted men of bis organization (R. 105, 106, 119, 120). In all 

of these games bets were made and money exchanged 11:i.th a limit of two 

to five francs and t110 or three raises (R. _74, 75, 105, 119, 120). 


On 29 December 1944 the accused·ioatructed bis cashier to 

exchange 99,000 French francs into Belgian money at the curren~.rate o!. 

exchange .ror one .Gastone Smi'dt, a civilian, who OJl'Il8d the building .that 

the accused• s organization was occupying at the time, 1n Luxembourg Ci~y, 

I.uxembourg. The cashier made the exchange of monies in the· presence ot· 

the accused, giving the Belgian money to Smidt (R. 76, no, lll, 123). 


On or about 22 March 1945, Lieutenant Colonel August c. Pavlatos, 
Executive Officer ~ the 101st Evacuation Hospital, who had known the ac

. cused ,since October or November o! 1944, left his unit, than stationed 
near Mayen, Germany, on a reconnaissance !or a new hospital location. 
Accompanied by Technician Fifth Grade Joseph G. Ward, the driver of bis 
one-quarter.ton vehicle or.•jeep,• Lieutenant Colonel Favlatos went ti.rst 
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.. 	 to the Surgeon's Office at ·the llI Corps Headquarters and then to Bad 
Kreuznach, where he and bis driver spent ~ night at the 314th Ordnance 
(R. Z1, 31, 7!T~ While at ~ Kreuznach, he encountered the accused 

who wanted to atcompally' him •.tor the ride• to Alzeyl German;r, the re

commended site 'for the new hospital location (R. 37J. The following 

·morning the t110 .,o.tfLcers and the driver proceeded to Alze;r where they 


· 	spent the night:at the Landsie Heil Flegeschteit (State Nursing and 

Hospital Institution), owned by- the State o.t Hesaen (R. 13, 14, 19, 

29, 37). On the next morning, Te~cian !'itth Grade Ward. drove the 

accused back to Bad ICreuznach and proceeded on to his organization 

near :Mayen (R. 23, 37). Later in the d8J" Lieutenant Colonel Pavlatos 

instructed the adniuistrative secretary and others of the German 

hospital stat.t to leave their Qffice ld.thin ten minutes (R. 21, 39). 

While they were packing the conte:ats of the sate, which included S>me 

98.;419 reichmarks and 76 pfennigs remaining .trom 1001 000 reichmarka 

paid to the hospital on 17 March 1945 by the_ llehrmacht for re:atal on 

hospital beds, Lieutenant Colonel P~vlatos returned and intormed them 

that the money was .Art1fJ' property (R. 21, 39). Then he placed the money 

back 1n the sate, locked it 

. 
and retailled the 

. 
keys (R. 21, 22, 38, 39). 


The same day Lieutenant Colonel Pavlatos obtained a vehicle 

and driver from the Chaplain o! the 30th F1eld Hospital and returned 

to Bad Kreuznach where he telephoned the accused am stated, •I have 

a problem !or 70u• (R. 39, 40, 50, 51)~ That evening the accused, in 

.a weapons carrier assigned to his section and driven by Sta.ff Sergeant 

Paul T. King, followed Lieutenant Colonel Pavlatos back to Alzey. 

Enroute the accused told Sergeant King they were going there to pick 

up some money that Lieutenant Colonel Pavlatos. had !om» (R. 103-107). 


, Af't,er spending the night at Alzq, · tbs two officers went to the ad

minstration building where Lieutenant Colonel Favlatos opened the sate 

in the office, removed tae money, placed it. in a box and tunied it over 


- to the accused, saying, •This is 70ur babyt' (R. 4,42). The box con
taining the money was placed 1n the weapons carrier (R. 41, 42). · Later, 
Sergeant King, Technician Filth Grade Ward, and First Sergeant Frank L. · 
Fields, ot -the lO!st Evacuation Hospital, who had returned with Techni
cian Fif'th Grade Ward from Kqen to Alzey on the night bef'ore, noticed 
the box when they were loading some hospital equipment in the vehicle 
(R. z:J, 301 69, 107). . . 

Following the jeep 1n which Lieutenant Colonel Pavlatos, Ser
geant Fields and Technician Filth Grade Ward ,rare riding, the accused · 
and Sergeant King proceeded to Bad Kreuznach 1n the finance weapons 
carrier (R• .'.301 ~42, 63). En.route the accused intornad Sergeant King 
that the money was 1n the vehicle with them (R. 107). .A.t Bad Kreuznach 
the money was taken to the accused's office "Where the accused asked 
Lieutenant Colonel Pavlatos· to usist b:1m 1n counting it. According to 
tga latter I ' 
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"He asked me to help him count it. He had asked me the second 
time am I said, •Yes, I will help you count it.• I counted 
part of it. At the completion of these seTeral bundles that 
I handled, I counted, he was in the process or counting the 
remainder and suddenly he stopped and said, •Col. Pav., you 
have done a good job, you should have a reward. 1 I said, 
·1Reward 1 • I said, 'What for?' He said, 1If' it hadn't been 
!or you and your men there wouldn I t have been any money here. 1 

He said, 1We all helped to recover this money- and a reward 
is appropriate. 1 I inquired by several different types of' 
questions and I was assured that it was proper to accept this 
reward, with the statement that other combat units bad re
ceived rewards and that it was proper. * * * He was counting 
while he was tal.king and putting some figures, I guess, on 
paper, and he said, 'Two thousand marks would be appropriate 
!or the men, your men, and have two thousand !or Sergeant 
King' - his man - and the balance, whatever it was, I should 
have a reward and ha should have a reward. * * * Approximately 
ten thousa:o:i marJ_cs. Not exactly; it was in other figures. 
***He said that he would give me American marks.• (R. 43). 

Therea!'ter, the accused approached Technical Sergeant George w. Elia, 
cashier of the 77th F.lnance Di.sbursing Section and asked him for fourteen 
thousand Allied military marks, which Sergeant Ella gave him (R. 85). 
The accused then gave this money to Lieutenant Colonel Pavlatos who 
"asked !or receipts and the proper i'o~" but did not receive them 
at the time (R. 44, 1+5, 49, 55). 

Arter remaining at the 77th Finance ])Lsbursi.ng Section at Bad 
Kreuznach £or approximately an hour, Lieutenant Colonel Pavlatos, ser
geant Fields and Technician Fifth Grade Ward departed !or the 101st 
Evacuation Hospital (R. 31, 65, 69). lieutenant Colonel Pavlatos was 
riding in the jeep driven by Technician Fifth Grade Ward and Sergeant 
Fields was following in the finance weapons carrier (R. 65, 69). Be
fore reaching Mayen, the party stopped and lieutenant Colonel Pavlatos 
called the two enlisted men over to him (R. 31,65, 70). According to 
Sergeant Fields, · 

•ne /_col. Pavlatoi/ had some invasion Gennan marks in his 
hand and he said thera had been some money found at Al.zey 
and we were to receive tw hUIXired dollars each as a reward., 
that he was getting a reward, Col. Morris was getti]Jg a re
ward and Col. Morris was giving a reward to Sergeant King 11 

(R. 70). . 

Thereatt.er Lteutenant Colonel Pavlatos gave Sergeant King and Technician 
Firth Grade Ward t110 thousand Allied military marks each (R. 66, 671 70). 
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On the same morning the accused delivered a bundle containing 
96,694 Garman Reicl1Illarks to Technical Sergeant George w. Ella, nis cashier, 
and said to hiJn., "Don't say anything about it.n Thereafter accused re
quested and received from the cashier an additional twelve thousand Allied 
marks and War Department Finance Department Form No. 38., the latter being 
a receipt normally filled out in triplicate, signed by the finance. offi 
cer or his deputy, and given for miscellaneous collections (R. BJ., 85, 
86., 92, 99., lOJ; Pros. Ex. 2). Of this twelve thousand marks, the ac
cused, who bad previously stated to Sargeant King, "you earned yourself 
two hundred dollars," gave him two thousand marks (R. 107., 108, ll3). 

~ 	 Sergeant King put the money in his billfold in the usual manner but 
several days later removed it., wrapped it in a piece of paper, and placed 
it in a- separate compartment therein (R. ll5). 

In •rimn:ing a tape• on the amount of Gen:nan marks banded him 
by the accused., the cashier's first total was 76, 694., which he tlknn * * * 
was twenty thousand under * * *•• The accused happened to walk in at 
that particular time and, finding the error "right o!f,• marked through 
the figure made by the adding machine and 1'l'Ote in the amount 701 696 
without making any explanation (R. 90-93; Pros. Ex. 5). As a conse
quence., the cashier entered only 70.,&96 Germ.an narks on his daily 
cashier's report for March 24th as money received from Lieutenant 
Colonel Pavl<!tos (R. 96-98; Pros. Ex. ?) • Actual.l1" the cashier had 
turned over 93,700 or more German marks to Captain Frederick c. Darmstadt; 
the accused's assistant deputy finance officer, a£ter counting the money, 
and did not know lVhy the .full amount was not entered (R. ?l, 79, 97, 99, 
101). He bad made the entry, "Exchange of Marks German for 1filltar., 
2!>.,000," with respect to the two transactions that ds;y wherein he had 
given the accused 14,000 and 12,000 marks (R•. 94..1}6, 98; Pros. Ex. 6). 

On the sans day the accused submitted for typing a rough dra..t't 
of the f'ollOlfing letter to Technician Third Grade D>nald E. 0'Bryant1 
his administrative clerk: 

•SUBJECT: Captured Ene~ Funds. 

TO : 	 Finance Officer, '77th Finance Disbursing Section, 
APO 654, u. s. A:rrJJy. 

1. Amount 70,694 German marks•. 

2. The above total is 468 Retenmarks and 701 226 Reichmarks, 
all were issued at Berlin, ~• . 

3. The undersigned bad been on reconnaisance to find a 
suitable location for an evacuation hospital 23 March 1945. The 
German military hospital at Alzey, Germany was on the list of 
prospective sites tendered by lll Corps Surgeon. Upon arrival 
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at .Alzey, Germ.any, it was discovered that there was no one in 
charge, the military medical authorities having fled. Ci'Vilians 
were attempting to remove hospital property and the undersigned 
immediately took charge and put a stop to the remova1 of every
thing. All keys were obtained and doors locked. One c1vilian 
was apprehended 1n the act o! taking this currency !rom. the 
safe. It is not known 'Whether any more money ns stolen trom 
this safe previously, but 'What was on hand was then put under 
sa!eguard over night and turned in to the 77th Finance Id.sbursing 
Section 24 March 1945• 

s/ AUGIBT C. PAVLA.TOO 
.&.UGUST C. PAVLATOS 
Lt. Col., ll.C.• (R. llS, 116; 'Pros. Ex. 3). 

A.f'ter typing the above letter, Technician Third Grade o•Bryant •* * * typed 
this miscellaneous receipt o! money w.n.F.D. Form No. 38 to be sent with 
the report" (R. 116; Pros. Exa. 2, 3). The letter or report, prepared 
!or Lieutenant Colonel Pavlatos 1 signature was banded to Sergeant King 
by the accused who said to him: "Here, you can probably copy this better 
than I can; copy this signature on the letter £or me, * * *i I have told 
Colonel Pavlatos we 'WOuld, that I would sign it or have it signed and it 
is allright.• As a conseCFJ,ence Sergeant K!ng "* * * just picked it up 
and W1'0te it /j.t. Col. Pavlatos' signaturi} down as he /J,he accusei} 
told me to do 11 (R. 109; Pros. Ex. 3). · The original or the War .Department 
Finance Department Form No. 38, acknowledging receipt; o! ?0,Q94 German 
marks f'rom lieutenant Colonel Pavlatos as "Funds believed to be captured 
enemy funds" and a copy of this letter were malled to the latter by 
Technician Third Grade 01Bryant (R. ll6). Lieutenant Colonel Pavlatos, 
,rho knew that a letter similar to Prosecution's Exhibit 3 bad been 
wr1 tten but did not authorize anyone to sign such letter :tor him., ad
mitted receipt of W.D.F.D. Form No. 38 beari~ the accused's signature, 
but denied recei~ this letter which ns purportedly malled 111th it 
(R. 45-48, 116). 

On the next day., the following letter was prepared for and 
signed by the accused: ' 

•SUBJECT, Captured Enemy Funds Turned in to Finance Office. 

TO , 	 Commanding General, Third u. s. ArnJy, APO 40.3, u.s. Army. 
ATTN: 0-5 Financial Branch. 

l. Amount turned in 70,694 German marks - ~ ,Of:F).40. 

2. German narks issued at Berlin., Germany. 

3. Funds 	acqdred .trom Lt. Col. August c. Pavlatos, 0-358275, 
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Jl.c., 101st Evacuation Hospital, AFO 403,. u.s. ~. Copies of 
his letter attached. 

4. •The dollar amount ot the .tunda report.ed herein has been 
entered 1n the Special Deposits account ot the undersigned, 
pending determination as to 'Whether or not the funds are to be 
considered as captured eneiq .tunds. Request that this o!i1ce 
be notified ot this decision, and, in case the .t\mds are to be 
repaid, request that the name ot the payee and the authorit)r 
tor repayment be ftlrnished.. 

a/.)[. K: llORRIS 
Incl: Ltr tr )[. )[. MmmIS 
Lt. Col. Pavlatos Lt. Col., F.D., 
dated 24 liar. 1945. Finance O!ticer.•(R. 116, 117; 

Pros. Ex. 8J. 

Technician Third Grade O•Brrant sent this letter to the Third Arf!W in
closing copies of the executed w.n.F.D. Farm No. 38 and the letter llhich 
Sergeant King bad signed tor Lieutenant Colonel Pavlatos (R. 117; Proa. 
Exs. 2, .3, 8). 

. The 9.3/700 German marks, Yh1.ch Captain Darmstadt had received 
from Sergeant Ella on 25 :March, remained in one o! the sates under the 
!ormsr•s surveillance until 10 or 11 April Yhen be put the money 1n bags, 
made up transfers thereon 1n favor of a llajor La.boury of Third Arlq and. 
turned these over to tha accused !or delivery- to Frankturt (R. 79, 80). 

On 13 Jpril 1945 daring an interview 111th .Lieutenant .Colonel 
Joe A. Stamper, Assistant Inspector General of the Xlf Corps, the. ac
cused, after having been advised of his rights, admitteda that he helped 
recover the enemy funds from a German medical installation at ilzey; 
that such f'wlds anounted to •***all the money that was on a Form 38 
that was made o~ the turn in o! money, plus money retaill8d by him and 
others•; that the latter 8llDl totalled 24,970; that this 24,970 and 
some German marks he bad in bis pocket were exchanged for Al.lied invasion 
marks· by his cashier, making a total of 26,000; that o:t this amrant, he 
retained 10,000 [i. net or 8,979] marks am "* * * gave tw:> thousand. 
marks to Sergeant Ki.Ilg am tcnrteen thousand marks to Col. Pavlatos•; 
and, as to the disposition·of the sum he gave li.eutenant Colonel Pavlatoe, 
stated, Wfle decided since the men were on the trip it w:>uld be simply 
Dice to split a little nth them• (R. 124-l.:31). 

4. Evidence :tor the defense, brie~ 8Wlll&rised, is u follows: 

It was stipulated that at the trial of Lieutenant Colonel 
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Pavlatos (u.s. v. Lt. Col. Pavlatos), Doctor A. R. Schlapp was asked 
the following question and gave the following answers 

•Q. Was your hospital a civilian or a military hospital? 
A. It was part:cy- civilian a:rxi partly a milltary hospital• (R. 138) • 

, Colonel George L. Blossom., Finance Of'fic~r, XII Corps, and ac
cuser in the case, testi.fied that be had known the accused for approxi
mately one year during 'Which time the accused had worked under his general 
supervision. According to Colonel J3lossom, the accused's general reputa
tion as to character and integrity was good. This opinion was based upon 
•the way he has gone along with uni.ts which he has served and the general 
feeling that people bad toward him as to the. service which he had rendered 
to them" (R. 138-139). Lieutenant Colonel Joe J.. Stamper, wh> upon being 
recalled as a 111. tness for the defense, stated that he made an inspection., 
of the accused's office· 6 April 194S and counted 931 700 indigenous 
German marks which were returned to om of the safes (R. 140-143). 

The accu.sed•s WD AGO Form No. 66-l, introduced by stipulation, 
indicated that from t,he period of 11 September 1942 until 31 Dacember 
1944, he had one superior and five excellent e!ticiency ratings (R. UC>; 
Def. Ex. l). It was also stipulated that Major Harrison F. English, )(.C. 
and Major William H. :Mal7ansld., )(.C. of the 101st En.cuation Hospital were 
qualified psy-chiatrists, and, that after examining the accused between 
the dates of 9 June and 13 June 194S, diagnosed hims · •.Am:1.ety state, 
moderat~ severe, manitested by depression, apir ehension, weight loss, 
gastro-intestinal disturbances.• Further, that he was sane at the time · 
or the eumination am able to stand trial (:a. 114, 145; Def. Eu. 2, 3) • 

. After ha~ been fully advised of ·his rights, in open court, 
the accused elected to remain silent (:a. l4S, 1.46). 

S!,• The SpecU1cation of Charge ll and Charge II, having been 
disapproved by the oonfirming autbority at a time when his powers to 

· so act had not been revoked, will not be considered. 

~. Evidence of record adduced 1n support of SpecUlcations l 
and 2 .or Charge r clearly establishes 1that the accused, while a dis
bursing officer, gambled at poker with enlisted men of his comnand 1n 
October and November or 1944 and on 4 April 1945. Since he was not 
charged in these Specifications with gambling while a disbursing officer, 
conviction 1n each instance must necessarily, and can, be predicated 
upon.the well established rule of lmr that gambling by~ officer with 
enlisted men constitutes conduct prejudicial to good order and military · 
discipline in violation of Article or War 96~ · Cl( 2:32017, Marinelli, 
18 BR 3.71; C1l ~ll76, Pett;r, 26 BR 213; Winthrop's Military Law and 
Precedents, Sec. ll.29, Reprint 1920, p. 727. 
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£• Tb.at the accused gambled for money at poker while a disbursing 
o.t.ticer, at .the time and places alleged in Specifications 3., 4, and S 
of Charge I, stands undisputed. Since such conduct has been held to 
contravene, by necessary implication., the prohibitions contained in 
paragraph 6., AB. 3S-l20 as well as being in itself conduct to the pre

. judice or good order and m1lit&17 d;tscipline, both 'Violative of Article 
or War 96 (CM 20.3000, Pruit. 7 BR 1), the record is legally su!fi.cient 
to support these Specifications. The multiplicity of charges iIIVolved 
in Specifications 1 and .3., and 2 and ?,, of Charge I 1 although considered· 

, 	 improper, is of no legal consequence since there 1s no indication that 
the sentence imposed was in arq way affected. YCM., 1928, par. Zl; CM 
120542 (1918), CM 122371 (1918),. CK 196619 (19.31)., Sec. 428(5), Dig• 
Ops. JAG 1912-40, PP• '294., ':/95 • . 

g. Specification 6 ot Charge !·alleging that the accused, on or 
about 29 December 1944 llI'Ongi"ully exchanged f'or a Luxenhourg civilian 
e~val.ant French tor Belgian money, is supported by competent uncon
tradicted testimony- insofar as the. facts attendant thereto are ·concerned. 
The only question posed nth respect to this Specification is llhethar or 
not such exchange 11'88 1rr0ngtul as charged. It 1s too well established 
to require discussion that the 'Violation or disobedience of legal orders 
issued b7 competent higher military autborit,' constitutes conduct to the 
prejudice of' good order and milltary discipline in violation or Article 
ot War 96. · This is true even though such disobedience or contraTention 
or orders~ also violate one or more o.t the other punitive Articles ot 
War. With respect to the £acts presently under consideration, J.dm1.nistra

. 	 tive lLemoranaum Number 35, Supreme Headquarters, Allied Expeditionary 
Force, published :25 October 1944 and rerlsed 7 December 1944, subject: 
•Transactions 1n Currency and Foreign Exchange Assets,• provided in 
parta / . 

•2. 	 Except as authorized, personnel in occupied German 

territory or liberated terrltorr are prohibited 

!rom*** 


b. Participating 1n transactions involving 
the purchase,·sale or exchange of' an;,r currency 
against any other currency, except through authorized 
agencies*** · 

' e. , Participating 1n the transfer ot aey cur
rency against arq other currency on bebaU of per
sons not belonging to the Al.11ed Forces-in liberated 
or occupied terr.1to:ey." , · 

Thia directin, being published by competent higher authority, was 

bin~ upon the accused, and also subject to judicial not,ice bf the 
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.court. The accused's violation of its terms., therefore., constituted 
an o.t'.t'ense in violation of the Article of War charged. It is of no 
.final consequence that he may not have had knowledge of its contents., 
as suggested.by the testimony of his assistant deputy finance officer 
and cashier. This consideration, •• well as the tact that the accused 
apparently received no personal gain from the prohibited transaction.,· 
is in mitigation only. 

!.• Ample evidence has been adduced 1n support of the court' B 
finding accused guilty of wrongfully conspiring with Lieutenant Colonel 
Pavlatos to retain and appropriate for their own use and benefit 241970 
German marks (value $2,497) taken from a German military hospital at 
Alzey., Germany., on or about 24 March 1945., in violation o! Article o! 
War 96., as charged 1n Specifi.cation 7 of Charge I. Although the re-. 
dundant word 11wrong.f'ully11 1s used 1n the Specification., the gravamen 
of the o!.f'.ense is conspiracy., which is defined 1n paragraph 150!, ll.anual 
!or Courts-Martial., 1928., as "* * * the corrupt agreeing together of two 
or more persons to do by concerted action something unlawf'ul either as 

-a means or an end.• Thus it is en.dent that the word •conspire"., or 
•conspiracy•., of itself denotes the wrongful or unlawful character of 

an act. With respect to the elements of conspiracy as de.fined above., 

other than as to the unlawful purpose., the specification alleges and 

the facts indicate concert or combination on the part of t'WO persons., 

i.e. Lieutenant Colonel Pavlatos and the accused. These two officers 
had known each other for soma months and, on the day prior to the date 
of the alleged offense., had gone to the hospital together. Arter the 
accused1s·return to his station and after I.1.eutenant Colonel Pavlatos• 
driver had been sent on.another mission; Lieutenant Colonel Pavlatos 
discovered the money whereupon he imnadiatel.y borrowed a vehicle and 
returned to the accused's station. A.t'ter reporting his discover;r to 
the accused., both returned to the place where Lieu tenant Colonel 
Pavle.tos had locked the money in a safe and then they transported 
the money to the accused's office. Thereafter both agreed upon a 
•reward" :for themselves as well as for ever:, other person participating· 
1n the recovery o.t' the funds. It appears that even the amount of the 
"reward" for the enlisted man was agreed upon. All of this happened 
prior to or during the time the actual exchange of German marks for 
Allied militaryJJS.rks was made. Taking the record in its entirety it 
is also quite apparent that a large amount ot Germ.an marks would be 
very difficult to dispose of without the auiatance of a finance o!i'i 
cer or one of similar situation. All of these factors are chargeable 
to the accused prior to the time of the actual exchange of currency 
and appropriation of the money to his own use. The existence of an 
agreement or conspiracy prior to the ac'bial time of the physical ex
change of Oennan narks for Al.lied mill tary marks also finds support 
from the sequence of events subsequent to its ~ .rtected. Lieu
tenant Colonel Pavlatos., for instance., paid his two enlisted men the 

. amount 	•suggested" by the accu~ed and the latter also paid bia en
listed assistant a similar amount. The accused executed a receipt 
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which falsely stated that a lesser amount had been received and drafted 

a letter indicating receipt of a lesser sum for Lieutenant Colonel 

Pavlatos• signature. .lt the accused's direction., the sal!J3 enlisted 

man., who had accompanied him to recover the money., signed this. letter 

tor Lieutenant Colonel Pavlatos., purportedly without the latter's 

authority. In addition Lieutenant Colonel Pavlatos not only denied 

receiving this letter., although it was mailed with the W.D.F.D. Form 

No. 38 which he admittedly received, but made no protest at the im

proper lesser amount shown on the W.D.F.D. Form No. 38. Si~ce·proo! 

of the agreement., combinatl.on, or confederation may be established by 

inference (Sec. 1667., 2 Wbarton•s Cr:1minal Law 1932, PP• 1938, 1939), 

the court in the present case was unquestionably justified in its 

tindings in this respect based on the facts above discussed as well 

as other competent evidence of record of sinxl.lar import. On the basis 

of evidence adduced al.so it cannot be seriously questioned that the 

purpose o! the agrea:nent was unlawful. Both the accused and Lieutenant 

Colonel Pavlatos appropriated the money to their own use without any 

reasonable color of right. It is innnaterial whether the money was in 

!act public or private property fo1:, in either case., neither the ac

cused nor Lieutenant Colonel Pavlatos had any right to it. Actually, 

under then existing military requirements, it -.as necessaey to turn 

1n private property captured ftom the enemy as well as public property 

so taken, and retention of any property so classified, for the bem!:1.t 

of one or more individuals, would be wrongful. See JJr 79, 80., Par. 327, 

n! Z'/-10; Adrn1n:istrative Mel:oorandum No. 49, SHAEF, ? March 1945; Par. 6, 

SOP No. 11 Fiscal Procedure., Hqs. ETO., 23 March 1945. Tith respect to 

th:i.8 specification also, it is considered an immaterial variance that · 

the money was exchanged for Allied military marks, lihi.ch were those 

actually misappropriated. 


!• Specification 8 of Charge I alleging that the accused ia con
junction 111th Lieutenant Colonel Pavlatos wrong~ failed to turn over 
to proper authority 24,970 Oernan marks, taken ftom a German milltary 
hospital at the time and place alleged, is sufficient to allege an of
fense under Article ·or War 96 in that the accused is charged 'Iii th wrong
tully comnitting certain acts as therein alleged. See CM ETO 18176, 
Powell, 1945. .Although the accused has been found guilty-et a conspiracy 
to commit the o.tfense -.hich he is herein charged with actually commi.tting 
in conjunction with another, there is no legal inconsistency 1n e& doing • 
.A. conspiracy to com.mit a crime 1• not merged 1n the commission of the com
pleted 01':Cense., but is a distinct offense of itself and punishable as 
such, nol:iwithstanding its object, the attempted crime, has been accomplished. 
ll .Aa Jur Conspiracy, Sec. 9, P• 549. The failure of the accused to turn 
over to and account to higher authority for 24,970 o! the German marks 
recovered by Pavlatos as required by provisions in paragraph 6, Standing 

. Operating Procedure Number 11, Fiscal Procedures, Headquarters European 
Theater o:r Operations, 23 March 1945, ot which the court could take 
judicial notice, would be in violation of standing orders and an offense 
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under Article of War 96. The erldence is umisputed and it was admitted 
by the accused prior to trial (R. 129) that he failed to turn over to 
proper authorities 24.,970 German marks as alleged. The !act that the 
marks orig:lnalli came !rom a state hospital rather than a milltar,y 
hospital is a minor variance. Similarly it is ot no consequence that 
all of the German marks were physically reta:i,.ned in his office and that 
Allied military marks were in .fact those physically removed !'rom the 
Fi.nance Office safe. From the standpoint of the recorded transaction, 
Gennan narks were those actually 1d. th.held. The gravamen of the offense 
was his wrongful .failure to turn over to proper authorities certain 
'monies which it ns his duty to do. 

6~ .War I:epart.ment records show that the accused is 37 and 4/12 
years of age., has completed high school and studied one year at the 
University of Tennessee. CiTilian experience includes nine years in 
the bSllking business., one year as purchasing agent .for the Chattanooga 
Box and Lumber Company, Chattanooga, Tennessee, and appronmately one 
year as junio.r typist-clerk, Office of the Finance Officer., Fort 
Oglethorpe., Georgia. The accused was appointed Second Lieutenant., 
Finance Department., J;rmy ot the United States, on 13 August 19.l.D; re
ported tor extended active duty on 25 April 1941; promoted to First 
Lieutenant on 30 April 1942; promoted to Captain on 14 November 1942; 
promoted to Major on 8 June 1943 and promoted to Lieutenant Colonel on 
l5 September 1944. He is married. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were .committed during 
the trial. In tlte opinion ot the Board of Review the record of trial 
is legall.J" sufficient to support the findings of guilty and the sen
tence and to warrant confirmation of the sentence. .Dismissal and con
finement are authorized upon conviction ot a violation of Article of 
War 96. 
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SPJGN-CM .307028 1st Ind 

Hq ASF, JAGO, v;ashington, D. C • l '7. 


TO: The Secretary of War f:,i·:l ~··1 


l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transni tted here'With for your action the record of trial and 

the opinion of the Board of Review in the case of Lieutenant_ Colonel 

Mayfield M. Morris (0-397249), Finance Department. 


2. Upon trial by general court-martial this officer was found 
guilty of gambling with enlisted men of his commarrl, gambling 'While 
a disbursing officer, wrongfully exchanging French for Belgian money 
for a Luxembourg civilian, conspiring with another officer to retain 
and appropriate to their own use 24,970 German marks, value about $2,497, 
and v.rongfully failing to give notice of and turn over witlx>ut delay to 
proper authority the above arount in German marks, in violation of Article 
of War 96; arrl of 'Wl"Ongfully appropriating to his own use and benefit and 
that of another, public property o£ the United States taken from the 
enenzy-, to nt: 24,970 German marks, value about $2,:4.97, in violation 
of Article of War 79. He was sentenced to be dismissed the service and 
to be confined at hard labor, at such place as the reviewing authority 
might direct, for five years. The reviewing autl:x>rity approved the sen
tence and .forwarded the record of trial for action under Article of War 
1$. The confirming authority disapproved the findings of the accused 
guilty of wrongfully appropriating to his own use and benefit arrl that 
of another, public property of the United States taken from the enemy, 
to wit: 24,970 German marks, value about $2,497., in violation of Article 
of War 79 (Chg. II and its Spec..). He confirmed the sentence arrl desig
nated the Eastern Branch, United States Disciplinary Barracks, Greenhaven, 
New York, or elsewhere as the Secretary of War may direct, as the place 
of confinement, but withheld the order directing the execution of the 
sentence pursuant to Article of War 5o½. Prior to action by the Board 
of Review in the Office of The Judge Advocate General, United States 
Forces European Theater, and prior to publication o.f the a der, the 
confirming authority vested in the Commanding General, United States 
Forces European Theater, was ternd.nated and the record bas accordingly 
been forwarded to the Office of The Judge Advocate General • 

.3. A swmnary of the evidence may be found in the accompanying opinion 
of the Board ot Review. I concur in the opinion of the Board that the re
cord of trial is legal~ sufficient to support the findings, as modified by 
the confirming authority, and the sentence, and to warrant confirmation 
thereof. 

The record shows that the accused, who was the conmanding offi 
cer of the 77th Finance Ili.sbursing Section, gambled with enlisted men 
ot his conmand at Nancy, France, in October and November ot 1944, and at 
Schlitz, Germany, on or about 4 April 1945. While a di.sbursing o.tficer 
he wrongfully gambled for money at the time and place above indicated 
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and at Bad Kreuznach, Germaey, between 21 and 'Z/ March 1945. On 29 
December 19.44, at LuxElllbourg City, Luxembourg, the accused exchanged for 
one Gastone Smidt, a Luxembourg civilian, 99,000 French francs for an 
equivalent in Belgian money, in violation of orders published by competent 
higher milltary authority. On or about 23 March 1945, Lieutenant Colonel 
August c. Pavlatos, 101st Evacuation Hospital, discovered approximately 
96,000 German marks in a hospital near Alzey, Germany, l'fhich was owned 
by the State of Hassen. The accused, who had known Lieutenant Colonel 
Pavlatos for some six months and mo had accompanied him to the hospital 
site on the previous day, was informed of the discovery. On the fol
lowing day accused and Uautenant Colonel Pavlatos accompanied by two 
enlisted men from the latter's organization and one from the accused's, 
removed the money from the ·hospital and took it to the accused's finance 
office. There the accused "suggested• a "rewarcflof approximately 10,000 
German marks £or Lieutenant Colonel Pavlatos and himself and a "reward• . 
of 21 000 German marks for the three enlisted men who accompanied them. 
These amunts were distributed to each of these .five indi.viduals after 
some 26,000 German marks had been exchanged for Allied :military marks, 
also at the accused's office. A receipt was executed by the accused 
in favor of Lieutenant Colonel Pavlatos showing ?0,&94 German marks re
covered from the enemy rather than 96,694. Other letters were written and 
book entries made, all of llhich indicated that the lesser amount only had 
been recovered from the hospital. I recommend that the sentence be con
firmed but that the confinement be reduced to one year, that the Eastern 
Branch, United States Disciplinary Barracks, Greenbaven, New York, be 
designated as the pl.ace of confinement, and that the sentence as thus 
modi.fied be ordered executed. 

4. Consideration has been given to correspondence from Honorable 
Kenneth McKellar, United States Senate, and to a personal interview by 
Mr. Jack Chambliss, Esq., Attorney from Chatanooga, tennessee, and :Mrs. 
Mayfield :u:. Morris, with the .Board of Review, all urging. clemency on be
hal,,f of accused. Honorable Estes Kefauver, Member of Co~ess, also ~as 
calls d the BoBl'd by telephone expressing his interest in the case. 

5. !nclosed is a· form of action designed to carry into execution 
the foregoing recommendation, should it meet-wi.th your approval • 

.3 Incls THOMAS H. GREEN 
1 - Record of trial· Major General 
2 - Form o:£ action The Judge Advocate General 

·_l.;: 2 ltrs. fr. Sen.·:u:cKellar •/incls. · ------------~----------( GCMO 941 1 May 1946). 
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WAR DEPARTMENT (65)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGK • CM 307029 
30 APR 1946 

U N I T E D S T A. T E S 	 ) XII TACTICAL AIR COMMAND 
) 

v. 	 ) Trial by G.C.M., convened at Head
) quarters, 64th Fighter Wing, Darmstadt, 

Second Lieutenant .MAURICE ) Germany, 29 and 30 October 1945. Dis
S. DUITZ (O•l6S0072), Signal ) missal, total forfeitures and confine
Corps. ) ment for three (3) years. 

OPINION ot the BOARD OF REVUlf 
MOYSE, KUDER a.nd WINGO, Judge Advocates. 

' 

1. The record ot trial in the oue of the officer named above has been 
examined by the :E!oard of Revi 6W' and the Boa.rd submits this, its opinion, to 
The Judge Advocate General. 

2. · The aocused wu tried upon the tollcnring Charges a.nd Specitioationa a 

CHARGE Ia Violation of the 93rd Article of Wa.r. 

' Specification la In that Second Lieutenant Maurice S. Duit&, 
Headquarters, 64th Fighter Wing, did at Heidelberg, Genll8llY, 
on or about 14 May 194S, unlawfully ent~r the store ot Hilda. 
Fe.iast with intent to commit a criminal offense, to wi ta 
larceey therein.·· 

I 

Specification 2a In that Second Lieutenant Mlurice S. Duit1, 
•••, did ,.t Heidelberg, Ge~, on or about 14 May 1946 
telonioualy take, 1tea.l a.nd carry away one F1ob~rt rifle, 
Oil8 camera, and one Erika typewriter ot a total value ot 
more than $50.00, the property ot Hilda Faisat. 

CHARGE IIa Violation ot the 96th Article of War. 

Specifioatio~1l1In that Secom Lieutenant Maurice s. Du1t1, •••, 
did at Heidelberg, Germany, on or about 14 May 1945, wrongfully, 
willfully and unladully falsely make in its entirety and pass 
as true &nd .genuine to Hilda F&isst, a certain written inatru
ment i_n words and· tigurea as tollOW'I s 

•rhis is to certify that the premiaea at 118 Hauptstra.su 
contain no oontr&ba.nd a.nd the two gum therein are namely• 

1 antique 
1 unfinished 

by authority ot the United State~ J:r1Jr¥• 
14 lily, 1945 

http:oontr&ba.nd
http:Hauptstra.su
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Frago, Rioo, Alfredo. 
Lt. F.A. 

Munitions in the store fit no gun therein and oan. do 
no ha.rm. n 

which said instrument was, a.a he, the said Seoond Lieutenant 
}aurioe S. Duitz, then well knew, falsely ma.de and forged. 

ADDITIONAL CHARGEa Violation of the 96th Artiole of War. 

Speoifioa.tiona In that Second Lieutenant Maurice S. Duits, •••, 
did a.t Hea.dqua.rters, XII Tactioa.l Air Command on or a.bout 19 
October 1945, wrongfully a.nd unla.wi'ully, take steal and oarry 
a.way a. typewritten statement dated August 10, 1945, bearing 
the aigna.ture Maurice s. Duitz which statement wa.s atta.ohed to 
and pa.rt Qf an official report of investigation by the 9th 
Criminal Investigation Division, Headquarters, Ninth Air Foree. 

A common trial. with Private Firet Class Ja.aper was ordered by the appointing 
authority. An objection to this procedure wa.a ma.de by defense counsel but 
withdrawn before oompletion of arraignment. Accused pleaded not guilty to 
and wa.s found guilty of all Charges a.nd Specifications .except the words 
"one Flobert rifle" in Specification 2 ot Charge I. No evidence of aey 
previous conviction waa introduced. He was sentenced to be dismissed the 
service, to forfeit a.11 pay a.nd a.liowances due or to become due, and to be 
confined at hard labor for five yea.rs. The reviewing authority approved 
only so much of the sentence e..s provided for dismissal from the service, 
forfeiture of all pay and allowa.nces due or to beoome due, a.nd confinement 
a.t ha.rd labor for three yea.rs, and forwarded the record of trial for action 
under Article of War 48 to the Commanding General, United States Forces, 
European Theater. Before action was taken by that o.fticer his powers, statutory 
or otherwise, in so far a.s they pertain to courts-:ma.rtia.l were terminated, a.nd, 
in accorde.noe w1th instruotions from the War Department, the record of trial 
wu forwarded to 'lhe Judge Advocate Genera.l for action by the confirming 
authority or other appropriate action. 

3. u a. result of the common tria.l with Priva.te First Clau Philip 
Jasper, the greater pa.rt of the testimoJJY a.nd most of the offerings pertain 
to a number of offenses charged solely a.ga.inat him a.nd_ ha.v~ no application 
to those under which a.oouaed 1FU tried. Priva.t~ First Class Jasper waa · 
also oha.rged with having oommi tted the same. otfenaea described· in Speciti 
oationa l aild 2 of Charge I, a.nd Specification 1 of Charge II, but wa.a not 
charged with having committed the offense described in the Speoifioation 
of the Additional Charge. 

4. For the Prosecution. 

http:Priva.te
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a.. Charges I and II. 

In so fa.r a.s Charges I a.nd II and the speoil'ioa.tions la.id thereuni er 
a.re ooncerned, the only direct testimony, other than the pre-trial statement 
made by accused (Pros. Ex. 10), is that of Mrs. Hilda. Fa.isst. The other 
two witnesses, who the trial judge advocate stated in his opening remarks 
would be used by him to eatabliah these offenses, namely, the mot~er alld 
daughter ot Mrs. Faisst, were not oa.lled. 

Mrs. Fa.isst• s testimony may be summarized u toUon a 

Witness operated a •tore a.t 18 Haupatraaae, Heidelberg, in the 
rear ot whioh wa.a a worlr:ahop. She repaired pistols e.nd rifles, sold oollars 
and leuhea tor dogs and other leather goods, and at one time sold military 
souvenira (R. 33,38,41,46). She oooupied a.n apartment at •U:iteren, fauler, 
pels, number 3" (R. 30), whioh was •about ten minutea walk to go" from her 
ahop (R. 32). ,She does not speak English at all, 8.Dd understands only one 
or two .Englilh words (R. 40 ). On or a.b:>ut 14 May 1945 (whioh wu approximately 
tin months prior to the tiling ot charges aga.inst aooused), accused and a. 
soldier went to her store, whioh waa olosed. However, she 1raa nea.rby. The 
soldier •sud• to her in Germ&n, "Where a.re the people," and when she advised 
him that she was the owner he stated to her, "In five minutes you must get 
the key, I must go in.••• I give you five. minutes time to get the key" (R. 
32). Mrs. Fa.isst then sta.rted for her home to get.the keys, but, finding 
them in her bag, opened the door a.nd. permitted the aooused and the soidier 
to enter (R. 32, 33). The soldier commented upon the presenoe of "two rftlea 
and a little rifle," whereupon the witnes, "showed him the receipt for the 
two rifles whioh §hiJ wa.s allowed to k"P from the guardhou,e" (R. 33 ). 
Thia reoeiptwaa as tollaw11 

"April ,, 1945 
"Hilda Feist i• a.uthorized to lceep one unfinished shot gun 
and one antique revolver ritle. 

B,y order ot Capt Hinkley 
Public Safety Ofticern 

The soldier, who wa.s the only one of the two to whom. she ,po.ke, then' remarked, 
"Thia rifle which you haven't got a. receipt tor will coat you ten year•" (R. 
33 ). They then looked further a.nd found some &lllll.unition (R. 33 ). The soldier 
thereupon "aa.id we must look for thinga• (R. 32) am· for •one, two hours they 
were looking. ••• They were alwaya looking for something •. One wa.1 in the 
office a.nd the other waa outside" (R. 33). i'lhile the soldier waa in the 
workahop and the a.caused wa.s in th• front portion of the shop, the soldier 
"asked me if 70u have something tor m:,- Lieutenant. Perh&p• a photo £oamery, 
then the thing is wiped out, it 1a wiped out ot the •orld.• (R. 34 ). B.r 
"the thing" she meant 11 tha.t· with the rifles beoauae he thought I had it 
without permisaion" (R. 34). Prior to this oonnraation a.nd. while the accused 
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and the soldier were in the ah.op, ~ .American lajor had oome in (R. 34), 
but she did not oompla.in to him about "any threats or force being used 
upon u ,her (R. · 46 ). In answer to the inquiry about the camera., the w1 tneas 
stated to the soldier that she had one a.t home, and the three of them then 
proceeded towa.rd her apartment. She met her mother on the way, and had a 
oonversatiori with her. Thia episode is described as follows (R. 35)a 

0 Q. Was there some conversation with your mother, yea or not 
"A. Yea or·no. 
11P &: IJh Just a minute, you will tran.slate for the court wha.t the 

, 	 witness said plea.se. Proceed. Do you know what the witness 
saidT 

11,INTERPRE'TERa She said that, I will get a.long with those two m;yselt, 
I don't need &XJ.y help. At first I asked mother to help me but 
I didn't need he~dhelp. 

"Q. Then you proceed on to your house alone with the off'ioer and the 
soldier, yea or not 

"A. Yes, I went a.lone. 11
, 

Upon their arrival at the apartment the aoldier and the a.ocu.ed continued 
to search. "The officer took a ma.chine pistol •••• He loaded the pistol 
and searched the house" (R. 35). Mrs. FIU.aat procured the camera a.nd 
while she was in one room with the soldier and the aooused was in a. 
different one,the.aoldier saw a typewriter a.nd said, •1 would like to ha.-ve 
it." Witneaa stated that it belonged to her husband, but the soldier replied 
that "he i•n't here and he also repeated then the affair with the rifle is 
wiped out" (R, 35,36}. Further interrogation developed the following 
description.of what transpired (R. 36)a 

"Q. 	 Then what happened?
"A. 	 Then the o.t'fioer gave me a hundred marks tor the soldier 

tor the camera and tor the typewriter. The soldier gave me, 
laid a· hundred ma.rka on the table. 

"Q. Did ;you sell the camera a.nd the gun and the typPriter to the 
soldier? 

"A. I didn't- sell it to him because he was always u.ying that it 
would oo st me ten years. . · 

"Q. Did you mention the prioe of a hundred marka or two hundred 
ma.rksT 

"A. No. The soldier la.id don t. hundred marks and the officer laid 
down a hundred marks without 7llJ' saying aeything. 

•Q. 11hioh one walked out with ·the typewriter? 

"A. The soldier took -the typewriter. 


,"Q. What 	did the officer ha.vet 

http:description.of
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"A• 	 I· don• t remember fr the soldier took both, I can't remember. 
Mother, my mother saw it, she was standing by'.• 

While witneu wa.a talking with the soldier & boy entered the e.pa.rt 
ment, and the aooused then asked, "is that your child ? 11 This wu the only 
conversation ahe had with aoouaed, &11 the remail'lder .ot her oonverse.tion 
being in German with the soldier (R. 35,36,40). There then followed a con
versation about a receipt, am the soldier typed out OM which the aocuaed 
signed~ . Thia receipt which wu intended to show "that the budness transac• 
tionwa.s done," wa.a a.s follow• (R. 36,37J Pros. Ex. lO)a 

8 Thia is 1x> oertity that the premises a.t 118 H&uptatraue oon
ta.in llO oontre.band am the two gun.a therein are namelya 


1 antique 

l unfinished


•:a.r e.uthorit,' of the United States J.:rlrr¥• 

14 Jiay, 1945 

Fre.go, Rico, Alfredo 
Lt. FJ. 

_ "lrfunitiorus in the store ~t no gun therein and can do no harm.• 

Based on what her husband told her, Mrs. Faisst valued the camera, 
which belonged to her son, a.t 120 to 140 :marka (R. 38, 45). The typewriter, 
which belonged to her husband, she -valued e.t 260 marks (R. 38,45). When her 
husband, who was a prisoner at the time of the inoidenta, found out about 
the typewriter, he wu "orosa" e.t her tor aelling~it (R. 45). The witness 
identified 'a 8 Flobert ri.fle, ".which she nl.ued at 15 marks, aa the weapon 
which we.a "taken from the store" (R. 38). Further detaUa •1th regards to 
what took· place were developed on oroa~-examination u follows (R. 43,44)1 

"Q. Isn•t 
~ 

it true .that the Lieutenant gave you money .for the 
camere.t 

- "A.. 'Yea, a hundred. ma.rka he ga:,-e me. 

"Q. And didn't 7ou aooept the moneyt 

"A. Yes, I took it. · 


"Q. And wa.1n't it understood that he bought it and you aold iU ' 
•A. I didn't under,tand it that way • 

. 
•Q. 	 Then wq did you ta.lee the money t 
':'A.. Yea, ~ t wa.1 aold ~a.• 
. 
"Q. I1n•t it true that the soldier 1&1'.: typewriter and 1aid, 

'I'd lilce to bU7 7our typewriter madam.• · 
•A..· Yea, to b117, he ie.14 that. 	 · 

5 
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"Q. You are pretty aure about that T 
·A~· Yes, he said. I want to buy it.- but he said it would be 

wiped out. · 

•Q. Didn't the soldier give you money tor the typewriterf 
"A. A hundred marlcl. 

"Q. .And didn't you accept that moneyT 
"A• Yes I took the money. 

-~ 

"Q. 	 Didn•t the aoldhr aq ie that aatiai'aotory to ;rou f 
~A.· 	 He didn't to mB• no. · 

, 11Q. Did you tell him that it waan't aatiafaotoryt 

"A,. I didn•t give an answer• he laid the money down on the table. 


"Q. 	 Didn't you underatand at that time that he wu bargaining 
Yith you for the purchu e of the typewriter 'l 

•1.. 	 No. . 

•Q. 	 Then when the soldier told you he wanted to buy- the typell'riter 
wbat did you understand by' thatf 

"A. 	 Only because he found the rifle he wanted to buy the typewriter 
and then he. said the whole affair would be ended. 

•Q. You didn't at any~ time offer to return the money did youT 
~.A,. No, I took it. 

"Q. Didn't you make a gift of that rifle to that aoldierT 
~A. No, only because I told him you take the rifle because I 

don't want to be getting into trouble the next day. 

Didn't you tell the soldier of your own tree will, take thia 
rifle• I want to get rid of i tf · 

".A.. Yes. I told him to take it I want to get rid of it otherwise 
somebody else will oome and I will have the ume tro11ble again. 

"Q. Didn't you giTe it to them or your own free will T 
~A. • Only I n.nted to get rid of it beoa.uae otherwise next da.1 

they would have come baok again. 

"Q. So you wanted to get rid of i ~ for 1our own penonal a.dTa.Jil:a.ge. 
is that rightT . . 

"A• Yea. I told him to take it with him." 

1'he rifle belonged to some one who had lert it in the ahop to be 
repaired. and had been there tor •a long time" (R. -l8). The witneae had 
poaaeuion of all three iteJlll oa.rried a"fft.y fro• her ahop by the soldier am 
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the officer (R. 48). 

Both the aooused and the soldier "were decent" in their treatment 
,of a.nd attitude toward Mrs. Faisst e..nd did not threaten her. the only threat 
being that by "the soldier. not the offioer ••• with the ten yeara" (R. 42). 

Although the trial judge advooa.te was willing to stipulate _that 
the witneas had spoken 'to the trial judge a.dvocate in connection with -the 
oase "in the pa.st two weeks." the witness denied on cross-examination that 
she bad spoken to a.ny Alllerioa.n officers a.bout the cue during that period 
(R. 39.40). 

On 10 August 1945. approximately three months after the incident 
which gave rise to the charges. accused voluntarily made the following state
ment to an investigating officer (R. 57.58.59; Pros. Elc. 15). 

"On May 14 walking down -~tra.ue. Heidelberg. Germany with 
Philip Jasper I noticed a stack of rifles in the front ot a weapo:na 
store. I had previously seen same and tried to enter but store wa.s 
closed. Inquiring in back thru Jasper an interpreter I waa shown 
a woman who was the owner. All references to conversations with these 
people are to be understood to be the replies as reported by Jasper 
to me. · I asked for the store to be opened and was told that the key 
was elsewhere. I pointed to my watch and said that I wanted to get 
in. also pointed to the door. I was not in possession ot a pistol 
at that time nor. did I have one in my quarters or on my person. After 
some time she returned with the key and we entered. I saw that the 
weapons were harmless. and exal!li.ned lots of different sizes of ammuni
tion there. The womanwa.s quite worried and asked that the material be 
removed as she wa.s frequently questioned about it. Jasper asked about 
a 22 cal rifle which he thought was a dangerous weapon and took 1 t 
with him. I asked if she had aey cameras to sell. She said that 
she could tell us of a friend who had several for sale. but later 
said that she had one herself. a leioa. She suggested goiDg to her 
house which we did. and there I paid 100 marks for an Afga roll film 
camera. This it turned out was broken and I repaired it 8.Il'.d later 
gave it to Jasper. She didn't have a. leioa and evidently didnt recomnend 
a.ny friend either. Jasper asked to buy a Typewriter. presumably. which 
he did for 100 marks. It wu :uzy' understanding that she was willing to 
sell the camera. I did not threaten her with any jail sentence. but 
she 1'8.s ap~rehensive at having a.11 that an:munition in her possession. 
I told her that German citizens were not allowed to have firearma in 
their possession, and that concealing them was serious. 

"During the converaa.tion regarding the camera I tried to ask 
thru Jasper what she wanted for it. She sa.id she didn't know and 
I handed her 100 marks. I asked if she was satisfied. and Jasper 
said yea. The oonversa.tion about the typewriter was not translated 
to me. I saw Jasper hand her. 100 marks also. 
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11Jaaper told me that ~he wanted aome _aper saying that the 
pla.oe did not oonta.in ~ military weapon• a.Dd he typed out a dip 
that I signed, FRAGA, RICO, .Ufredo. 

a/•/ M&urioe s. Du1tz 
2nd Lt. Sig C 10 Aug 45 

"Statement typed bt and. signed 
by 1hl.urioe s. Da.uit& 
in the presence-of .Agent 
John P. Boesel. Bl Ninth Air Force, 
~ GID. APO 696" 

b. Additional Charge. 

On 18 October 1945. First Lieutenant Francia J. O'Neill, tria.l 

judge advocate herein, served the original charges on the e.ccwsed and 

Private Firs-ti Cla.sa Jasper &Ild ge.ve ea.oh or them a copy- ot the papers in 

the case, irioluding a copy or the Criminal Investigation Division t'ile 

(R. 86). He retained the origina.l pa.per• in an envelope. The next morn
ing, the accused and. Prive.to First Cla.u Jasper with Sergeant Irving Pinsky, 
the~r· special counsel, came to Lieutenant 0 1Neill's office. Sergeant Pinsky 
atat'ed that Private Jasper would like to see the physical objects in the 
cue (R. 87). All went to the of.fice where the physica.l evidence was kept· 
and e.t'ter seeing it, Juper and the defense counsel went into another room. 
Aoouaed said that he wanted to see the typewritten statement he was supposed 
to have signed epi the alleged forged instrument (Ex:a. L and u. CID tile). 

,ID3 	 also wanted to see his other typewritten statement. dated 10 Auguat 
(Elt. V, cm file). Lieuten.a.nt o• Neill opened.the file and showed them to 
him. Exhibit ·v was the last statement on the tile (R. S8 ). Aoouaed wanted 
to make a picture of Exhibit L and went ,to get a camera. Lieutenant O'Neill 
returned to his office, taking the cm· tile with him. Two enlisted men 
were working in his office. Accused returned with a camera, took the file 
to one side o.f the room and put it on a desk in a position tor taking a 
picture. IJ.eutenant 0'Neill went into another room. Aoouaed. oame to the 
door of the othifr room. and asked him it he wa:nted a picture made of a certain 
document. Lieute:nant o•?leill at.id, "No." Lieutenant O'Neill wu out ot his 
office a.bout three minutes. During the entire period, inoluding the time 
that Lieutena.nt 0' Neill wa.a absent fran the rocm, there were· also present 
in the roolllwith the accused and Printe. First Class Jasper two enlisted 
men of the Judge Advocate Section (R. 93, 102, 103). Both were occupied 
with other dut1•• and. neither not! oed the acoua ed. remove anything trom the 
original .file (R. 102, 103, 104). 'When Lieutem.nt o• Neill returned aoowsecl 
gave the file be.ok to him and left about 1130 hour,. · Lieutenant O'Neill · 
worked on the file & abort time. left it in an envelope e.nd went to lunoh. 
Be returned from lunoh about 1300 hours and started to oheok the signature• 
on Elthibits L, U and V (CID tile} (R. 90). About ten or fifteen minutes 
after he feturned from lunch he diaoovered that Exhibit V had been "ripped 
out of the baok end. of the file." A little pieoe of paper wa.a "clinging to 
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the oup• (R. 90, see baok oi Ex. Ur). He ma.de a thorough aearoh tor 

the misaing exhibit but oould not find it (R. 92,95). The next day he 

oalled acouaed over the telephone and ,a.id to him, "I am a.ocusing you ot 

stealing Exhibit v. 11 He asked accused if he remembered seeing Exhibit 


. V, a typewritten statement dated 10 August, signed by acoused. The a.ooused 
se.id that he saw a lot of papers and could not be sure what papers he had 
or had not seen (R. 91). A copy of Exhibit V 11 attaohed to the reoord · 
of trial aa Fochibit 15(R. 51, 58, 92). 

5. For the Defenae. 

A motion for a finding of not·guilty u to Speoitioationa l 
and 2 of Charge I was denied. The aooused'a right to teati.f)r, to ma.lee an 
unsworn sta.tement or to remain silent wa.s explained to him, and he eleoted 
to remain silent (R. 111). The defense then remwed its motion tor a find
ing of not guilty, which wu again denied. Atter certain wi tnaases had 
been recalled. by the proaeoution to testify to matter• a.fteoting only 
the charges against Prive.te First Class Jasper, and both aides had rested, 
the cue waa reopened to permit the reception of a stipulation that 

•••• if' Hilda Feint wa.a present ••• she would testify that on H 
May 1945 she ha.d in her atore at 118 Hauptstruae the tollowing 

· 	items a One antique gun, one unfinished guu, and that ahe had 
munitiona in the store which titted no gun therein, among other 
itefns 11 (R. 118). 

6. Despite the considerable weight which is given to the concluaiona 
ot tact reached by' a court-martial, it is the tunctfon of the Board ot 
Review in ca.sea requiring Presidential confirmation to weigh the evidence 
(CM 245466, Calder, 27 BR 382, 3 Bull JAG 231, 232) and to uphold a GOn
Tiction only it an accused "be proTed. guilty• (CK 248379, 31 BR 237, 3 
Bull JAG 151). There.is an elementary principle, oonaiatentl7 adhered 
to in the administration ot military justice that "conviction b7 a oourt
martial may- rest on interenoe, but must not be baaed on conjecture• (CJ( 
233766, Nioholl, 20 BR 121, 2 Bull JAG 238J. CK 274812, ;racy's In apply
ing this ~ound and salutary rule of lur the Board of Re f!l/t trequentl7 · 
quoted with approval the following extract trom the decision in Buntain v. 
State (15 Texas App. 490)1-

"We mua t look alone to the nidenoe as •• find 1t 1n the 
reoord, and applying it to the measure or the la aaoerta.in whether 
or not 1t till.I · tha,t measure. It will not do to aus ta.in conviction.a 
baaed upon suapiGiom or izwiequate test1mo!J¥• It would be a dangerous 
precedent to do 10, and would render preoarious the protection whioh. 
the law seeks to throw around livea an4 libertiea ot the citisene. • 

The Board is of the opinion that to hold a.oouaed guil tT ct house
breaking and ot larc•D1' ot property ot Mr-a. Faisat, charged, respeotively, 
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1~ Specification.a 1 and 2 of Charge I, and or larceny- of &n official doou-· 
:ment cha.rged :ln the specification of the Additioml Cba?'ge would be to base 
auch findings on unjustified inference a.nd inauff'ioient nidenoe. 

It will be noted that in 10 tar a.a the che.rges invol.Ting houa •· 
breaking am the theft of property belonging to Mr•. Ft.int a.re concerned, 
reliance ia placed aolely on her teatimoey, for aocuaed'• pre-trial state• 
ment 1a not an a.dm111ion of guilt of aey of.tense. Neither of the wo addi• 
tional witneuea whom the trial judge adTOoate stated he expected to uae in 
establishing t.heae ohargea waa called. xr, •. Faiut", llho apoke no Engliah 
am understood only one or no word.a of that language, stated that &11 of 
her oonwrsationa were in German with "the soldier, 11 who, it may be a.ccepted, 
wu PriTate First Cla.11 Ja.aper, the sole exception being the e.ccuaed'a inquiey 
•• to whether or not a bo7 who entered the a.partment while the alleged aea.roh 
tor articles wa.a going on wa.s her child. There is nothing eTen to indica.te 
tha.t the accused understood German, but even had he been .tamilie.r with the 
language Mrs. Faisat' .. teatimoey is not ot auff'ioient potency, in the opinion 
of the Board, to establish the guilt of the aocuaed. 

Members of oourts-martial are admonished to utilize their 11ocmnon 
aenae e.nd ••• k:n01JJledge of human na.ture and or the wa,ya or the worlci in 
weighing nidenoe" (MCM, 1928, par. 78a., P• 62). Availing itself of thia 
wiu pro'Viaion the Board recogm.ua that, although there ii no expi:eu 
testimoey- pertaining to this particular feature, there existed throughout 
the a.lleged transactions between e.ccused and Private First Clus Jasper on 
the one hs.Dd am Mrs•. faiast on the other a serious langua.ge obsta.cle which 
may Tery ea.sily have led to mis'l.m.derstanding and contusion. Even experienced 
linguiata must aea.rch a.t timea tor the proper method or expression a.nd f'ind 
their carefully chosen words misunderstood. A descriptive gesture to supply 
or supplement a la.ngua.ge deficiency. such e.s is resorted t~8by a.lmost a.11 
sojourners in a foreign land from time to time, may eaaily/&Ild ia frequently 
interpreted as conveying a thought entirely different from tha.t intended. 
•common sense" leads to the reasonable aa1umption, ba.sed on the unusual ex
pressions, probably idiomatic in their nature, waed by Mrs. Fa.isst a.t times, 
and the not infrequent difficulties encountered by the court interpreter 
in tramla.ting her testimoey preoieel7, that it is not improbable that 1he 
mA7 have misunderstood Jasper or ay ha.Te given to hia a.ctions or those o.t 
a.ocuaed a sinister aignificanoe whioh wa.s not justified. It must be borne 
in mind that Mra. Fa.isat•a testimony was given more than five montha after 
the occurrence ot the incidents which formed the basil of these charge, J 
that she had ma.de no can.plaint to the Amel"ioilll a.uthoriti'h11 and that ahe 
had been rebuhtd for having disposed ot the typewriter by her husband., who 
was a. prisoner at the time of the tra.nsa.otionwith a.ooused a:nd Jasper. 

Sunm.a.rizing :Mrs. Faisat•s testimony-, it appee.rs tha.t Jasper by 
words and gestures indioated to her that unless she opened her store in 
five minute• he and e.ccuaed would uae some form of force, although none 
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we.a applied and their oondu.ot wu "deoent" at all times. The be.sis ot . 
their demands was that they had to "look f'or" or "sea.rah for" something 
in the. store. - While they were in the ahop t.n J;mari oa.n major came in. Mrs. 
Faisat ma.de no complaint to him. Neither Ja.sper nor the accused took e:n.y
thing from the store, although they searched the place "tor one, two houra.• 
A rifle a.nd some ammunition in addition to·two rifles described on a. receipt 
which she ba.d from another Alllerioe.n officer were found during this aea.roh 
e.nd Ja.aper told her that "it might coat her ten years." Jasper su~e1ted that 
maybe she had "something for my lieutenant, perba.pa a photo "fie:m.er!f, then . 

,. the thing is wiped out, it is wiped out of the world. 11 To use the exact 
language given the court by the interpreter, "the thing" to which she 
was referring mea.nt •that with the rifles beoa.uae he thought I had it with
out permission. 11 It .was then that abs went to her apartment, a ten-minute 
walk .trom the ahop, with Jasper and accused. On the wa.y 1he met her mother, 
but ahe wa.s not sufficiently worried or disturbed to ask her to go w1th 
them. At the apartment she found a camera, which belonged to her son, 
and Jasper found a portable typewriter, 'Which belonged to her huabe.nd.. 
Eventually accused "laid down" 100 ~ks for the cam.era and Jasper 100 
J1B.rks tor the typewriter. She took and kept the money because, according 
to her statement, "he (Jasper) wu alwa.ya aa.ying that it would cost me ten 
years.• She actually ga.n Jasper the Flobert rifle, bec&uae she wu afraid 
that it• presenoe might cause her ,oms future trouble. She testified tha.t 
when they first got to the apartment, aoouaed. loaded a pistol and searched 
the plaoe, but did not claim that he hAd enr threatened her or any- one elu 
with it. In faot there is not even a auggeation ot physical force or oom
pul1ion toward or ot tear ot bodil1 ha.rm by Mr•. Fai1st. Mrs. Faiast'• 
mother and a ohild oame to the apartment while acouaed and Juper were there, 
but there ii no indication that Mr•. Fa.1ut made arq complaint to them. · 

It does appear tha.t Juper and aoouaed used their poaitiona u a 
non-ocmmisaioned and camni11ioned ottioer in the American Army, re,peotively, 
to iziduoe Mr,. Fu.sat to sell to th8111. articlea or which she may not ha.ve 
desired to dispose. Thia 11 emphasized by the tact that Jasper prepared 
and acoused aigned the 1purioua •receipt," which will be comidered more in 
detail hereinafter. Their actiona, however, do not comtit;.ute laroeey ot 
the oamera. and typewriter thus procured. An easential element ot larceny-
is trespa.11 (MCM. 1928, ·par. 149!,)• While certain tor.1111 ot a.rtitice "ll'AY be 
·an equivalent or treapa.sa~ the Board fims no authority tor ao claaai.tying the 
repeated decla.ra.tiona a.bout pos1ible puni1hment :uade by Jasper or the otter 
to "wipe" her alleged unlawhl po11ea1ion of the rifle "out of the world." 
The actions ot Jaaper and aoouaed migh1J be termed extortion or 1olicitation 
or a.coept&noe of a bribe, but they- are not charged with arr, ,uoh ottenu. 
~e Board, oonaequentl7, ia or the opinion that the findings or guilty ot. 
la.rccm7 ot the camera and typewriterat-e not 1upported b7 the evidenoe. 

In so tar as the housebreaking ia oonoerned., accuaed 11 charged 

,pecitioa.lly with having etfeoted a wrongful entry with intent to oOJ1111lit 

larcer.11 therein. It ii euential that the intent to oommit _the ,pecitio 

crime or a leaser included one be proved (CM 13424eJ CK 163107, Dig Op JAG 


11 


http:larcer.11
http:treapa.sa
http:trespa.11
http:huabe.nd
http:perba.pa
http:oondu.ot


1912-40, p. 322 ). In the present case the testimony failed to show ~ 
fntent to commit la.rceey or any leuer included offena e when a.ccused and 
Jasper obtained admi ttanoe to the ahop. e.nd, u & matter of fa.ct. no larceny 
or lesser included offense was committed there. It is apparent, however, 
fran the actions of a.ccuaed and Jasper e.nd the logical and reasonable in
ference to be drawn therefrom that when acoused and Jasper approached the 
shop of Mrs. Faisat they intended falsely to a.asume an authority they did 
not possess in order to obtain some advantage to themselves and tha.t they 
in•actua.lity used thia falaely assumed authority to obt&in admitt&noe to 
the store. Entry thua obt&ined by a.rtifice for an improper purpose wu 
unlawful. and the Boa.rd of Review therefore fitlds the record of trial 
legally sufficient to support a. finding of guilty of unlawful entry in 
violation ot Article of War 96 as & leaser included offenae of the crime 
of houaebreak:ing {CM 202846, Shirley, 6 BR 352). 

In ao far a.a the specification of th~ Additional Charge 1a con

cerned, there ia no direct proof that aocused took the document therein 

described. nor ia there proof of any tacts f'romwhich it may reasonably 

be inferred that a.ooused unlawfully or wrongfully took it. While all ele

. menta of &.l1 ortenae may be proved by circumstantial evidence. the guilt 
of an accused muat be founded upon evidence, which, under the law, is 
deemed sufficient to exclude every ree.aona.ble hypothesis except that of 
defendant I a guilt. The circumstances must not only be consistent w1 th 
guilt but inconsistent with innocence (16 C.J. 766; CM 233766. Nicholl. 20 BR 
123,1241 CM 238'8S, Rideau, 24 BR 2721 CM 258020~ Palomera, 37 BR 299). The 
mere fact that the single sheet, oontaining &couaed's statement. the lou of 
which could not injure the prosecution's rights, was misring two hours a.tter 
accused had used the file, certainly does not support a finding of guilty, 
particularly in viEIW' of the fa.ct tha.t it was the le.st document in the file. 
It may safely be said., based on common experience, that it is not unusue.l 
for the la.st·sheet of an unprotected file to become detached. f'rom the tile. 
In a busy office, suoh a.a that described by the trial judge advocate. with 
its large number of papers, it is not difficult to conceive how readily a. 
single sheet may be misplaced or lost. There were a number of other persons 
in Lieutenant O'Neill'a office, a.nd a.pparently.there was no time during the 
accused's brief stay in the office that accused was alone. Under all the 
circumstances and in view of the absence of any real reason for the theft 
of the statement. the Board is compelled to hold the record of tria.l legally 
insufficient to support the finding of guilty of this Specification and 
Charge. 

As to Specification 1 ot Cha.rge II, the Bo~d ia of the opinion 
that the record of trial fully supports the finding of guilty. It is not 
disputed that the areoeipt" was typed by Private First Cle.as Jasper am 
signed with a false name by the accused. Equally it is obvious that decep
tion of Jdrs. Faisst was the actuating motive. Accused clearly was not 
acting nBy authority of the United States Army, 11 and a.dmittedly did not 
sign his name but either forged the name of one "Frago. Rico, Alfredo. n 
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described by him u "Lt. F.A." or created this alleged American officer to 
carry out his deoepti.on. The fact that aome of the statement•. in the 
"receipt" are true, does not alter the forgery of the signature and the 
falsity of the deola.re.tion that it was issued by authority of the United 
States J.rmy. In the opinion of the Board thia deliberate re1ort to trickery 
and deception on the part of an officer in the Army of the 'lmited Statea in 
order to obtain an advantage over or oonces1ion from a resident of a con
quered country ii "conduct of a nature to bring diaoredi t upon the ·milita.ry 
service" and therefore is punishable as an offense under .Article of War 96. 

7. Conaidera.tion baa been given to the oral argument presented to the 
Boa.rd at a speoia.l hearing held on 21 Maroh 1946, and to the brief submitted 
by Mr. Arthur L. Fishbein, attorney for the aocuaed, and to the brief and 
other communications aubm.itted by accused in his awn behalf. 

8. War Department record.a show that acouaed is 29 ;rears and 9 months 
of age, is married, and has one child. He graduated from high aohool and 
attended for three years but did not gra.duate from College of the City of 
New York. He likewise ha.d two years of special work in "Aero a: ~oh. 
Engineering" at that oollege and "Brooklyn Polytech. n From Septsmber 1937 
to June 1942 he we., employed by photographic Hta.bliahments. He n.a "Eng. 
Draftsman" with "Vought-Sikorsky11 from June 1942 to October 1942J "Design 
Draftsman" with "York Airara.rt" from October 1942 to January 1943J and 
"Head of i.».teriel, Eng. Dept. 11 with "Jacobson & Co." manufacturers of air• 

don 

plane teat equipment, from January 1943 to September 1943. The following 
appears with regard to his knowledge of foreign lallgUagesa 

"23. Foreign languages (check proficiency). 

Language Lad Speak Auditory oomprehen 
(specify) Exoelle~ Good Fair Excellent Good Fair Ex:cellent Good .iii.Ir 

French T T T 

· SPAN V V 

He wa.a induoted into the Army on 13 September 1943. and wu appointed~ aeoon4 
lieutenant on 25 October 194', upon oompletion of the pre~cribed couse at 
the Officer Candidate School. Eastern Signal Corp• Training Center. Fon 
Mo:cmouth, entering upon active duty u auoh imm.ediatel7. 

9. The court wu legally oonetituted and had jurisdiction over the ao
oused and of the ottenaes. Exoept u above Ht forth no errors injuriously 
a.fteoting the aubatantial rights of the aocl.Wed were committed during the 
trial. In the opinion of the Board the record ot trial ii .legally- insufficient 
to support the findings of guil t;r ot Speoitioation 2 ot Clarge I, and or the 
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A.dditioD&l Charge and it, SpeoificationJ legally ,uttioient to ,upport onl7 
10 much of the finding of guilty ot Speoitication 1 of Charge I u involvea 
a finding that -aoouaed did unlawtully enter the store ot Hilda Faia,t at 
Heidelberg, Germany,.on or about 1~ May 1945,.in "fiolation ot Artiole of 
War 96J legally insufficient to ,upport the finding ot guilty ot Charge I 
as a violation ot Article of· Wu 93, but legally auf'tioient to support a 
finding of guilty ot that Charge a, a violation ot Artiole ot War 96J and 
legally auttioient to support the timings ot guilty ot Specification l 
ot Charge II and Charge II and the aenteDOe, and to warrant confirmation 
of the s~tenoe. · Diemisat.l i, authorized upon oonviotion of a violation 
of Artiolt ot War 96. 

~ Judge Advocate 

__.l¼-di..-<&s;;;a·-·~'-·,.{fwln.,_...~----' Judge Advocate 
" ____ l ______(._ca..>J Cd~-W..-'-""'=.:·...,.o_.o ., Judge .Ad'90C&te 
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SPJGK • CM 307029 1st Ind 


MAY 1 4 1946
Hq ASF, JAGO,· Washington 25, D. c. 

T01 The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Second Lieutenant Maurice 

s. Duitz (0-1650072), Signal Corps. 

2. Upon trial by.general court-martial this officer was found guilty 

of housebreaking (Specification 1 ot Charge I) a.nd of larceny of a type

writer and camera (Specification 2 of Charge I) in violation of Article of 

War 93; of falsely making and passing a.s true a false certificate pertain

ing to contra.band possessed by one Hilda Faisst (Specification 1 of Charge 

II) in violation of Article of War 96 J and of wrongfully and unlawfully 
stealing an official typewritten statement (Specification of' the Addition
al Charge) in violation of' Article of' War 96. · He wa.s sentenced to be dis• 
missed the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor, at such place as the reviewing authority 
might direct, for five yea.rs. The reviewing authority approved the sentence 
but reduced the period of confinement to three years and forwarded the record 
of trial to the CoI!l!Ila.nding r.-9ueraJ.,·United States Forces, European _Theater, 
for action under Article of War 48. Before action was ta.ken by that officer 
his powers, statutory or otherwise, in so far as they pertain to courts
martial, were terminated, and, in: aocordance with instructions from the War 
Department, the record.of trial was forwarded to me for action by the con
firming authority or other appropriate action. 

3. A summa.ey of the eTi.dence may be found in the accompaeying opinion 
of the Board of Review. I concur in the opinion of' the Board that the record 
of trial is legally insufficient to support the findings of guilty of Speci• 
fioation 2 of Charge I and of the Additional Charg~ and its SpeoifioationJ 
legally sufficient to support only so muoh of t_he finding of guilty of · 
Speoifi~ation l of Cha.rge I a.a involves a finding tha.t accused did unlawfully 
enter the store ot Hild& Faisst at Heidelberg, Germ.e.ziy, on or about 14 }.-y 
1945 in violation of Artiole of War 96, legally insufficient to support the 
finding ot guilty of Charge I as a violation ot Article of' War 93, but legally 
sufficient to support a finding of guilty of that Charge as & violation ot · 
Article of War 96, and legally suffioient to support the.findings of guilty 
of' Specification l of Charge II a.nd Charge II a.nd the. sentence and to warre.nt 
confirmation of the sentence. 

'!he aoouaed, aooompanied by one Private·First Class Fhilip Jasper 
- obtained admittance to the shop of one Mrs. Hilda Faisat iri Heidelberg by 

fa~sely pretending that it wa.s necessary that they make a search. All con• 
versations in the shop were carried on in German between Mrs. Fa.isst and 
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Private First Claes Jasper. Private First Class Jasper suggested to Mrs. 
Fa.isst that possibly she had a camera for the accused, in which event the 
presenoe in her shop of ,. rifle would be "wiped out. 11 Thereafter Mrs. 
Faisst, a.ooused a.nd Private First Class Jasper prooeeded to h!frs. Faisst's 
apartment where ,. sale transaction involving the transfer of a. ca.mere. and 
typewriter was had. Thereupon accused issued a certificate to Mrs. Faisst 
covering the rifles a.nd ammunition in her possesdon, falsely signing it 
"by authority of the United States Army" and affixed thereto the signature of 
some third. person designated as "Frago, Rico, Alfredo, Lt. FA. 11 During a.n in• 

. vestiga.tion a written statement previously made by accused disappea.red shortly 
after he ha.d a.ooess to it. It was not .found in his possession a.nd there was 
no other proof that he took it. 

I recommend that the sentence be approved but that the forfeitures 

and unexeouted portion of the confinement be remitted. Accused's false ac

tions and fa.lie 1.ssumption of a.uthority which he did not possess and his 

misuse of his position a.a an .American officer to obtain an un&uthorized ad

vantage in dealing with a resident of a conquered country show that he is 

not worthy of his commission. However, the offenses of which he stands 

convicted a.re not sufficiently serious to justify imposition of a. sentence 

of confinement. · 


·4. Consideration has been given to (1) ,.·letter from Honorable Thul.nuel 

Celler, ~ember of the House of Representatives from New York, (2) brief and 

comm.unioations from the accused, (3) letters from Mr. Andrew Duitz, father 

of the aooused, Mrs. Florence Duitz, wife o·f the a.ocused, Colonel Merritt 

E. Olmstead, Wurzburg Military Community, and Dr. Ja9ob M. Maranz, New York 

City, all atta.ohed to the record of trial, (4) letter from Mr. Andrew Duitz, 

fa~er of the·aocused, to The Judge Advocate General, dated !&u'ch 29, 1946, 

(5) a letter. from Mr. Arthur L. Fishbein, attorney for thd aocused, to The 
Judge Advocate Genera.1, da.ted April 3, 1946,(6) letter from Honora.ble Donald 
L. O'Toole, Member of Congre11, dated Aprill, 1946, (7) letter from Mrs. 

Florence Duitz, wife of acouaed, to The Judge Advocate General, dated Maroh 

29, 1946, and (8) oral argument presented to the Board of Review and brief 

submitted by Mr. Arthur L. Fishbein. 


·s. · Inclosed is a. form of action designed to carry into execution the 

foregoing recommendation, should it meet with your approval. 


THOMAS H. GREEN8 Inola 
1. Record of triJ.1 	 1-jor General 
2. Form of action 	 The Judge Advocate General 
3. 	Ltr fr Mr. Andrew Du1tz, 

to TJAG ( GCm 143 28 V.,.. 1946).
4. Ltr fr Mr. Fishbein to TJAG ' 
5. Com and briefs of aoo'd 
6. Ltr fr Cong O'Toole 
1. Ltr fr wife of aco'd 
8. Brief.submitted by counsel for a.cc'd 
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WAR DEPARTMENT 
Iri the Oi'.tice 	of The Judge Advocate General 

Washington, D. c. 

JAGH - Oi 307033 
2 3 JUL 1946 

UNITED STATES ) 9'IH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
} Wasserberg, Germany, 27 Septem

Captain HARRI A. KIVIER } ber-1945. Dismissal, total 
(0-1297051), Infantry } forfeiture and confinement for 

) ten (10} years 

OPINION of the BOA.RD OF mmw 
TAPPY, HO'.r!ENS'.IEIN and S'.IERN, Judge Advocates 

1. The Board 	o.t Review bae examined the record of trial in the case 
o.t the of.tioer named above and submite this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the .foll01fing Charges and Specili 
cationss 

CHARGE It Violation of the 93rd Article of War; 

Specification 11 In that Captain Harry A. Kivler, Service O::>mpany, 
6oth Infantry, did, at Wolnzach, Germany, on or about 27 July 
1945, feloniously take, steal and carry a,m.y

, .. 
one (l} Silver Fox fur coat value about 3000 Reichmark8 ($.300.00} 
one (l) Racoon fur coat value about 'Z700 Reichmarks ($270.00) 
one (l} Tiger Sld.n coat value.about 1200 Raichmarks ($120.00) 
one (1) Persian Lamb coat value about 2000 Reichmarks ($200.00) 

of the aggregate value of 8900 Reichmarks ($890.00), the property
of a Mr. Schweiger, Munich, Germany, then in possession of Frau 
Victoria Korper. 

Specification 2s In that Captain Harry A. Kivler, Service O>mp&'G", 
60th Infantry, did, at Geisenfeld, Germany-, on or about 8 August 
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1945, feloniously embezzle by fraudulently converting to his 
own use 6000 Reichmarks of the value of ~';600.00, the property 
of Frau Wa.11.y Domkovich, entrusted to him by the said Tfally 
Dankovich, and to be delivered by him to her husband, Stefan 
Domkovich. 

CHARGE II: Violation of the 96th Article or War. 

Specification ls In that captain Harry A. Kivler, Service Company, 
6oth Infantry, did, at various times bet'W9en l August 1945 and 
l4 August 1945, unlawfully, wrongfully and in violation of let 
ter, Headquarters 9th Infantry Division (250.l - GNMEQ), 
Subjects "Fraternization", dated 2.3·11arch 1945, rlsit in the 
home of Frau Wally Domkovich, Geisenfeld, Germany. 

Speci!'1cation 21 In that captain Harry A. Kivler, Service Compaey, 
6oth Infantry, did, at Geisenfeld, Ge:nnany, oh or about 27 July· 
1945, without authority, wrongi'ull:r take and carry away one 
radio, value about $Jo.co, property of Frau Kathe Kaiser of 
Geisenfeld, Germany. 

Specification 31 In that captain Harry A. Kivler, Service Compcuv,. 
60th Infantry, did, at Wolnzach, Germ.aJV, on or about ll August 
1945, with intent to deceive Lt. Col. Harry R. Phipps, Investi 
gating Oi'ficer, 60th Infantry, officially state to the said Lt. 
Col. Harry R, Phipps that · 

lt'\"ie got the 2½ ton truck, 1Vhich had accompanied us, to 
pull up in front of the building and had the pants thrown 
out of the 'Window into the truck. We, also, acquired ·two 
sewing machines, complete, and one sewing machine head. I, 
myself', picked up two small drills and some drill bits to 
be used in my Maintenance Section. I, also, took about 50 
ft. of insulated wire to be used for extensions. Other than 
the above items, I know of nothing or saw nothing else being 
removed £ran the building. 11 

'Which statement ,vas knO'ffll by the said captain Harry A. Kivler 
to be untrue in that be also removed four rur coats from. said 
building on the same date, to-llit, 27 July 194.5. 

He pleaded not guilty to, and 198.S tound guilty o!, all Charges am Specifi 
cations. No evidence of previous convictions was introducea. He was sen
tenced to be di!'m.issed the service, to forfeit all pay- and allowances dm 
or to become due, and to be confined at hard labor for ten (10) years. The 
revie1'1.ng authority approved the sentence 'and fornarded the record o:t trial 
for action under Article of War 48. 
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3. The evidence is summarized as follows: 

Specification l of Charge I - Larcen;r of four fur coats. At about 
1000 on 2? July 1945 the accused, a captain assigned to Service Company, 
6oth Infantry, 9th Infantry Division and another officer, Captain Burger, 
of the same organization, accompanied by several enlisted men, went to 
the premises used as a residence arxi office by Victoria Korper in Wolnzach, 
Germany (R 10, ll, 12, 16, 17, -19, 39, 48-52). At this time the office 
was being used as a warehouse for the storage of certain fur coats belong
ing to clients of Frau Korper. There "Were also stored in the warehouse 
soma pants and other property belonging to the Wehrrnacht (R 12, 14, 17, 
29). An "Of'f'-Limitsn sign was on the door of the building, written in 
English and German (R ll, 39). Captain Burger bad authority to enter the 
building to get certain Vkhrm.acht property and bad asked the accused to 
accompany him (R 39). '.I.he accused and Captain Burger mre admitted to 
the building and remained therein about one and one-half to one and three
quarter hours (R 11, 41). In addition to the accused, Captain Burger and 
Frau Korper, there was present in the building that morning two of the 
latter's employees, Christina Greunz _and IQ Cap, the latter being able to 
speak English (R 13, 16, 19). While in the building Captain Burger and 
the accused 'Went to the attic where there ,rare stored some ladies fur 
coats (R 41). The accused remained in the attic 'While Captain Burger 
was in an adjoining room with Frau Korper (R 17, 20, 54). He took a 
Persian lamb coat and a tiger skin coat from the rack, examined them, and 
asked for a box, which was secured and Christina Greunz assisted him in 
placing the Persian lamb coat in the box. She did not see the accused 
place the tiger sld.n coat in the box but· it was missing after that day 
(R 17, 18, 20, f2, 52-54). The accused was informed by' 13 Cap that the 
fur coats in storage there belonged to clients of' Frau Korper and 'll'ished 
to know by' 'What authority he was tald.ng the coats. He stated that he had 
authority to take the coats (R 20-23). The accused then put the box under 
his arm, went to the door and departed (R 55). At the trial these two 
coats were introduced into evidence and identified by' Christina Greunz 
and I;y Cap as the ·two coats allegedly taken by the accused £rom the office 
of Frau Korper "ll'hen he le.ft after his first visit there on 27 Jucy (R 18, 
21, Pros Exs C & D). 

. The accused returned to the premises at about 1300 the same day ac
companied by' First Lieutenant Da.vid R. Parker (R 6, 16, 21, 4S-50). IQ 
Cap and Frau Korper -were present at the time of this visit and the accused 
told them that he wanted to see some fur coats .for the general's wife (R 
6, 21). When he was shown the coats, the accused selected a silver fox 
cape arxi a racoon coat, sayings "I 'Will take two of' the coats and let the 
general's ldfe pick out which one she likastt (R 61 21}. Frau Korper then 
wrapped the coats and the accused took them and left, accompanied by' Lieu
tenant Parker (R 7, 15, 21; Pros Exa A & B). · 

13 Cap was asked on cross-examination if s:t13" protests mre made to 
the. taking of the coats and she replied: ""3 could not ma.103 s:t13" protests 
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because m had asked them again and again if they had arr., authorization 
and they said Yes, and after that • 11'8re in no position to make any ob
jections" (R 23). Lieutenant "Parker testii'ied that the accused made no 
threats or promises, that there mre no protests made nor arr:, mention o£ 
payment but admitted that to the best of his lmowledge the ,ranan who spoke 
English (~ Cap} did not say1 "I am giving this to y-ou 'Without charging 
y-ou a thing -for it11 (R 8-10). Lieutenant Parker and the accused discussed 
whether German soldiers had brought the coats there and "It ns more or 
less our opinion tpat perhaps they had" (R 9). The accused had no. requi
sition from the Military Govarnnent for any of the coats he,took (R lO). 
The four coats, Prosecution's Exhibits A.-D, belonged to a client o£ Frau 
Korper, Mr. Sch1¥eiger, Tlho lived in MUnich (R 14) and "fflJre identi.t'ied by 
~ capt as the coats 'ffllich 'Were removed from Frau Korper' a warehouse on 
27 July (R 211 22). 

On the evening of that same dq the accused and Lieutenant Parker 
1119re at the room of a Polish girl by the name ot Maria, where Frau wally 
Dankovich was also present. 'lbere 11ere four coats, including the bear 
skin (racoon) and the silver fox (cape) in her roam at this time, 'Which 
were brought there by the accused (R 7, 8, 26). The silver fox cape am 
the Persian lamb coats 'l'lere given to Wally by the accused (R 25, Pros Ex.a 
A & C). Wally' also saw the other two coats in Maria's roan and was able 
to identify Prosecution1s Exhibits A-Das the four coats accused brought 
to Maria's room (R 2S, 26). Several dqs after accused had given the 
coats to wally he told her that he was leaving f'or Japan and she should 
keep the two coats (R 27). During the early part of August, 'While an . 
investigation was in progress relative to the tour fur coats, Maria was 
directed by the investigating of'f'icer to report to the Town Major• s Of
fice 'Where she admitted that she had in her possession two fur coats. 
She turned over to the inve1tigat1Dg officer the tiger skin coat and the 
racoon coat (R 31). 

A stipulation, signed by the accused, the defense counsel and the 
trial judge advocate was introduced in evidence as Prosecution's Exhibit
"H" 'ffllich set i'orth the values of' the f'our coats as followa I the silver 
f'ox, $300 (Pros Ex A); the bear skin (racoon), $270 (Pros Ex B); the 
Persian lamb, $200 (Pros Ex C) J and the tiger skin, $120 (Prq., Ex D) 
(R .36) • 

. ' Lieutenant Parker testified that some time after 27 Ju:cy, 1945 the 
accused told him that "if I was asked 'Whether or not I had been down 
there (the warehouse) with him I should say- non (R 8). 

Specification 2 of' Charge I - Embezzlement ,2!: 6 1 000 reiclunarks. 
Sometime after receiving the two coats i'rom the accused Frau Wally 
Domkovich moved into a roan 'Which he had secured. for her. Arter mo•TinP, 
into this roan she was unable to locate a certain amount of German and 
Polish money 'Which· she had had just prior to the move. The accused as
sisted her in searching for it ~d the money- was finally discovered in 
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a suitcase which she had forgotten to unpack. Wally then placed 6,000 
reichmarks in bills of 50 and 20 mark denominations and about 10,000 
Polish Zlodi in a small iron container (about 4"J(311x611 } and gaw it to 
the accused, requesting him to 11Plaa.se be ld.nd enough to bring the money 
to IllY' husband in the hospital". The accused to~k the container and said 
he would take it to the hospital in Ingolstadt. Three days before accused 
11leftn he told wally that 11he brought the money to the hospital and gave 
it to the man at the gate. The man was wearing a 'White jacket, and he 
told the man to bring the money immediately to J.lr. Stefan Dankovich" (R 
26-28). On or about 27 July 1945 Captain Burger was roaning with the 
accused. One evening the .accused made the remark that his girl friend, 
known by Captain Burger to be wally lbmkovlch, had given him some money. 
Thereupon accused emibited some money in a metal box about 6n x an x 4" 
to 5" in size. Captain Burger believed there was also some Polish money 
in the box (R 32, 33}. It 1ra.s stipulated that _if Stefan Domkovich were 
present he would testify as follows: "My name is Ste.fan Dcmkovich, and 
I am the husband of Walburga Domkovich. I am a Polish National and d'.U'ing 
the months ot July and August 1945 I was a patient in the Polish Hospital 
at Ingolstadt, German;r. During the time I was there and to this date I 
did not receive any German or Polish money or currency from any attendant 
at that hospital or fran any .American Army Officer." (R 37, 38; Pros Ex 
K). It was also stipulated that the rate of exchange for valid German 
marks was ten (lO) .to the United states dollar (R 37, Pros Ex I). 

Specification l of Charge II - Fraternization. T"ne accused met Frau 
wally Domkovich, a Geman girl married to a Polish National, in July and 
for a period of four or .five :weeks had visited nightly in her roan from 
10 to 10:.30 (R 24, 25, 27, 28). In addition to the two fur coats the ao
cused gave Wally a radio and "small articles it is' customary to give a 
woman" (R 25). A letter 250.l - GNMEQ, Headquarters Ninth Infantry Divi
sion, 23 March 1945, Subject: Fraternization, addressed to All Tropps, 
Ninth Infantry Divisions and Attached Ur.its, contained the following 
pertinent provisions1 · 

"2. ill troops of this Division and attached units a.re 
prohibited from .f'raternizing with the inhabitants of Germaey. 

3. '.the tenn 'inhabitants or Germacy' as used in this 
directive includes all German Nationals, as 11811 as all civilians 
of other nationalities, situated in Germany. 

**************** 
6. ~ following must be avoided and. is strictly prohibited: 

a. Vi.siting in homes in Germany. 

**************** 

s 
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e. Giving or accepting gi.tta. 

**************** 
By comma.rd ot Major General CRA.!Gt 

/•/ J. R. Hutchinson, 
/t/ J. R. HUTCHINSON, 

Lt. Col., .l.G.D., 
.A.ajutant General." 

(R 38, Proa E% L). 

. . . 


Speci.tication 2 ot Charge II - \fronglullz taking~~. .Among oer
ta.1n· other gi.tts, the accused gave Frau Wally' Domkovich a radio (R 2S). 
w.Lthout objection a cow ot a letter., stated b7 the trial judge advocate 
to have been signed °b1' the accused, dated 24 Jul.7 1945., addressed to 
Burgermeister, Geisenf'eld, Gema:ey., :NJqueating d.elba17, it possible, c4 
one small compact radio and other articles to the accused's organization., 
was introduced in evidence (R 36, Pros Ex F). Al.so introduced 11U ,a 
doCUDJent dated Geisenfeld, 31 July l94S, purportedly signed by someone as 
Burgermeister and bearing a seal, stating 11](.rs. Kathe Kaiser is requested 
to turn over her radio for use by the American Government" (R 36., ];>ros Ex 
G). It 'Was stipulated 11tbat the radio taken from the home ot Frau Kothe 
Kaiser., Geisenfeld., Gema:ey., on or abo_ut 31 J'Uly' 1945, pursuant to a re
quest ot capt. Ha.rr;r A. Kivler of the Burgermeister of Geisenteld., Germaey-, 
on 'Z'I JU1y 1945, was a· Graetz Model ~ Factory No. .422958, and is the · 
same radio taken from the· roan occupied by Frau Wally Domkovich by Sgt. 
tnrence E. Flood, U.P., on or about 18 August 1945" (R 37, Proa Ex J) • 

. waJ.11 Domkovich testified that the accused had giwn her a radio and that 
the radio us taken from her "by Sol of the military govermentn. Tech
nician Fi.t'th Grade Saul E. Steel.man of the 60th Infantry testified that 
be and Sergeant Flood recowred the radio (identUied by Pros Ex J) frcn 
Frau Domkovich• s apartment (R 25, 30). It was further stipulated that the 
radio was of the value of $30.00 (R 36, Pros Ex H). 

. . 

Soecification 3 of Charge II - False Official Statement.' On 9 August 
1945 1lhile Lieutenant Colonel Harry R. Phipps 'W8.S in'Vestigating certain 
alleged wrongful acts or accused and after having warned him of his rights 
under 

. 
Article ot War 2', asked the accused the following.questions 

•Tell me llhat TOU know of the cirCU111stances under which you,· with 
another officer, made contact 1d.th and appropriated certain items 
of clothing and equipnent at lX>LNZA.CH, Ge:rman;y, on 'r/ July 45?• 

To this question accused made the following norn statements 

"Mt .first knowledge of the items in \10LNZACH was 'When they 119re 
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brought to my attention by Ca.pt. Burger. He suggested that '1'18 

go down to WOLNZACH and investigate it. After getting pennis
sion from the Military Govarlll!lent in Geisenf'eld, m proceeded, 
after dinne_r, to WOLNZACH. Upon arrival at the 1st Battalion 
c. P., Capt. Burger contacted the Adjutant of the 1st Battalion 
and told him exactly Ylh&t 11e intended to do. He gave capt. 
Burger an 'O.K.' on his intentions and we prooaeded to the 
warehouse. We contacted ~ wanan of the house and she took 
us upstairs 'Where 119 saw all these Wehrmacht pants. We got 
the 2½ ton truck, l'lhich had accompanied us, to pull up in 
.front of the building and had the pants thrown out of' the 
window into the truck. Yife, also, acquired two sewing machines, 
canplete, and one sewing machine head. I, myself, picked up 
t'WO·small drills and soma drill bits to be used in m:, Mainten
ance Section. I, also, picked up about a dozen electric light 
bulbs. I, also, took about 50 ft. of insulated 1'lire to be used 
for extensions. Other than the above items, I know of nothing 
or saw nothing else being removed from the building. We left 
there at approximately 1530 hours.• (R .34, 35; Pros Ex E). 

4. The rights of the accused as a witness 11ere explained to him 
and he elected to reJllain silent (R 47, 57). In the accused's behalf 
captain Burger testified that he secured authority to enter the nre
house at Wolnzach on Z7 July 1945 to remove certain articles, including 
a sewing machine and some li:3hrmacht trousers. The accused accompanied 
him because he ,m.s "more able" to select a good machine than Captain 
Burger (R 39, 40). They went to the warehouse bet11een lOaOO and 10:15 
and remained about an hour and a half to an hour and three quarters (R 
/.J.-43). The accused and Captain Burger "MIN together all the time ex
cept for one or two instances lasting only two or three minutes each. 
One o£ these instances was in the attic where· there l'lere .25 or 30 ladies• 
i'ur coats. The accused~ have-seen the coats and might haw remained 
in the rlcinity of' the coats (R .U~). The two of them left the 1'8l"8
house together but· captain Burger did not see the accused ca:rry- acythini 
except a riding crop 'Which he habitually carried (R 40, 1+3, 44). The 
accused and Captain Burger drove off in a jeep while the material that 
captain Burger had eecured us hauled away" in a truck. Captain Burger 
did not see arr, packages ·or aey siza in the ·jeep. He also checked all 
of the material that was put on the truck be.tore it moved out. He further 
testified that it could haw been possible for a package or two to haw 
been on the truck 1d.thout his seeing them (R 4S, 46) • ' 

s. Speci.f'ication ! £! Charge I• ill elements of the otfense alleged 
in this Specification •re prowd by competent evidenoa introduced at the 
trial. '.the testimocy of the German civilian witnesses corroborated by 
that of' LieuteDB.nt Parker clearly establishes the fact that accused re
moved or was instrumental in having removed from this 1'8l'ehouse by trespass 

. the four fur coats in questionJ that on the ewning of' th! same day' the 
coats 11ere remowd accused took them to a roan 'Which ,ra.s occupied by a 
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Polish girl by the .name ot Maria and where his friend, Frau Wally Dankovich 
,vas visiting; that he gave two of these coats to Wally and, inferentially., 
gaw the other two· to Maria; that several days later he told the former that 
she should keep the two llhich he had given her. Further evidence of acwsed•s 
guilt of a ,rrong!ul act was established llhen he told Lieutenant Parkar to 
deny that he had accanpa.nied the accused to the Jra.rehouse (vniar'ton' s Cr1rn1nal 
Evidence., Sec 306). 

I 

n:ie defense was apparentl.7 based on the proposition that the German 
civiliarul either did not protest the accused•s actions in taking the- coats 
or that they gaw the coats to the accused. "In most cases the taking is 
done secretl.7 or stealthily., but it is not necessary that the act be thus 
committed to constitute the crime, for it the offender unlawf'ully tabs the. 
propert;r at another without arry- cla.:l.m or right to it, with the intent to 
deprive the owner of it and appropriates it to his own use., larceny ha.a 

· been canmitted notwithatandillg the act m.a;r haw been dom openly., with 
a reckless disregard o:t the consequences., and even with lmowledge of the . 
owner." · (32 J1Il Jur, Larceny., Sec 13). · In view of the circumstances at
tending the taking .as disclosed by the evidence neither contention is 
tem.ble. Unquestionably the German civilians did not giw the .fur coats 
in -question to the accused. It appears equall.7 true that they did not 
violently pro~st his actions but the reaso~ for this is aptly summed up 
in the testimon;r of Iq cap., the English speaking employee., when she saids 
"We could not make arr:,- protests because 11e had asked them again and again 
it they had. any authorization and they said Yes., and after that wa wre in 
no position to mµe aey objections.• (R 23). The accused cannot avail , 
himself or the presumption in favor of the non-existence or the felonious. 
intent llhich might arise from his open taking llithout apparent force ,men . 
it 1a considered that the accused was an officer ot the oc,cupying forces 
and those in possession of the goods 1119re civilians and members of a defeated 
nation. 'Where consent of the owner, to the taking, is not specific or 
volunt&17., prosecution fflr larceny is not barred on the ground that there 
was no trespass ("1:1.arton• s Cr1rn1 naJ Lalr, Sec ll5S). That the accused pos
sessed the requisite felonious intent permanently to deprive the owner or 
his property- is clear from his disposition of the property• 

Specification a of Charge I• "Embezzlement is the fraudulent appro
priation ot propert;r by a person to 'Whan it has been intrusted-or into 
llhose hands it has law.l"ully come." (MCM 1928., par 149!1). The constitutent 
elements of this offense are "(a) That the accused was intrusted with ce~ 
tain money- or property of a certain value by or for a certain other person., 
aa alleged; (b) that he .fraudulently converted or appropriated such money
or property; and (c) the facts and circumstances showing that such con
wrsion or appropriation wa.e with fraudulent intenttt (ibid).. . 

'!he testimony of Wally Dankovich established element (a),. above., and 
her testimony -was to some extent corroborated by the testimon;r of Captain 

' Burger, the accused• s roanma.te., who remembered that the accused made the 
remark that his "girl friend" had given him some money., that the money ,ms 
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in an iron box of the description of the box in which the money had been 
placed "l'lhen intrusted to him. The accused• s conversion of the money and 
his fraudulent intent in so doing, elements (b) and (c), above, 'Were es
tablished by the stipulated testimony 0£ Stefan Domkovich that he did not 
receive any money while a patient in the hospital at Ingolstadt, Germany, 
durihg the months of July and August, by the statement heretofore adverted 
to that the accused had been given some money by his "girl friend", by the 
statements made by the accused to Wally that he had given the money to a 
hospital attendant to give to Stefan Domkovich and that he was leaving for 
Japan. Thus, the accused's failure to deliver the money intrusted to him 
coupled l'lith his false statements relative thereto, demonstrates his· intent 
to fraudulently convert the money to his own use. 

Sp:,cification !. o£ Charge II. 'Ibis offense involved the violation by 
the accused 0£ a policy adopted by the American A:rmy' and put into effect 
in the particular comnand to which the accused was assigned by a directive 
prohibiting social intercourse with all civilian inhabitants of Germany. 
The accused, by visiting nightly with Frau Wally Dankovich for a period of 
four or five waeks aIXi by presenting gifts to her, directly violated the 
provisions of this directive. 'Whether, as suggested by the defense, Wally 
Dankovich had, by reason of her mani.age to a Polish National, acquired 
Polish citizenship, was illlmaterial in view of the inclusive wording of the 
directive. 'lhe proof as to the dates of the fraternization was vague but 
sufficiently certain, in the absence o£ objection, to apprise the accused 
of the alleged offense. 

Specification a2£ Charge ll• 'Iba evidenoe in support of this Spec-
1.f'ication shows that the accused on 24 July 1945 addressed a request to . 
the Burgermeister of Oeisenfeld, Germany-, uking that a radio, among other 
things, be delivered for authorized use to the Service Canparry of the 
Sixtieth InfantryJ that pursuant to said request, the Burgermeister on 31 · 
July 1945 issued an official order reading "Mrs~ Kathe Kaiser is requested 
to turn over her radio for use of the .American Government"; and that on 
that date a Graetz Model radio, /+SW Factory No. 422958 was taken !ran the 
home of said Frau Kaiser and on or about the same date was brought by ac
cused to wally Domkovich' s roan. Further it ns shown that accused told . 
Frau Dankovich the radio ns for her roan and that he thereafter told her 
to give it away. Frau Domkovich testified that ·the radio accused had given 
her was taken £ran her 11by Sol of the milltary government in Gelsenfeld"• 
J.pparently she referred to Technician Fifth Grade Saul E. Steelman of the 
Sixtieth Infantry "flho testified that he and Sergeant Flood re covered tl\e 
radio from her apartment. From all the evidence it .is clear that accused 
obtained possession of the radio in question by fraud or fraudulent trick 
or device and turned it over to Frau Domkovich. Such a taking, even as
suming the owner parted voluntarily 'With the radio in. accordance Tdth the 

· request of the Burgermeister, ,ras not with the consent of Frau Kaiser. 
The fraud or trick practiced on the person from whan possession is thus 
obtaiDed enables the requirement of a trespass to the possession of the 
owner to be met on .the theory that the fraud or trick itself takes the 
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place o! a trespass or is equivalent thereto (.32 JJn Jur 917). The evidence 
amply supports the Charge of wrongfully tald.ng and carrying away the radio 
as alleged. 

Specification l ,2! Charge II. Vtith reference to this Specification 
the evidence clearly proved that, as alleged, accused did make a false 
statement to the investigating officer, that.the statement ms made 'With 

~ intent to deceive and ,vas lmown l;>y the accused to be untrue. A false state
/ ment made in the course o:t an investigation is patently made with intent to 

deceive (CM 240259, Hall, 26 BR?). \'ihile the false statement alleged and 
.proved might logically be regarded as a detailed reiteration of representa
tions involved in the accused1 s ·plea of not guilty of Specification l of 
Charge I (larcerl1' of :tour f'ur coats)., 'Ihe Judge Advocate General has held 
in a. recent case - ana.J.agous except that the of.fense ,ras charged under 
Article of War 95 instead ot 96 - that false testimocy to an investigat
ing o!i'icer is a .t'alse o!i'icial statement in violation of Article of \'tar 
9S (a! 2:30829., Mayers, 18 BR 6S). 

6. Accused is 34 years of age. After he graduated from high school, 
he took a year of post-graduate work at Vlharton Night School, follOM1d by 
two years of night schoo"l. at.the Spring-Garden Institute in Philadelphia, 
studying oil refining processes. During this period he -,;as em:i;,loyed at 
the Susqueha.na Coal Canpaey as an electrician. Thereafter, until inducted, 
he 11U employed by the Atlantic :Refining Compar.11 in their research labora
tories. He has 'been married for four years and has a daughter· two years 
old. On 16 JUllS 1941 ha ns inducted and received his ba.sic training at 
Cs:mp Wheeler., Georgia, in the inf'antey'. .A!ter basic training he 11as as
eigned to the cadre at the Infantey' :Replacement Training 09nter, Fort 
:McClellan, Alabama. On 17 October 19.42, he ns camnissioned a second lieu
tenant, after having completed Officer candidate School at Fort BenniZlg, 

· Georgia. He was assigned to the Infantry :RsplaOdment Training 09nter at 
Fort McClellan, Alabama, l'lhere he remained for one and a half years. In 
April 1944 he was transferred to the Sixty-Fifth Infantry Division at camp 
Blanding, Florida,· and assigned to the 261st Infantry as Reg:l.mental Motor 
Oi'i'icer. He was pran.oted to· first lieutenant on 4 August 1943 and to the 
grade o!' captain on l January 1945. He entered upon i'oreign service on 
10 Januar)" 1945 and participated in two campaigns. He has been awarded 
the Good Conduct t!edal and the Can.bat Infantryman• s Badge. Of his tlielve 
ei'ficiency ratings, ten are 11excellent 11 and t1r0 are "veey satisfactory"• 

7. Although clemency was not recamnended by the court in this case, 
letters lftlre written to the reviewing authority b.r accused's regimental 
camnander, his :t'o:rmer commanding oi'!icer and an otf'icer and sewn enlisted 
men of accused's organization all or which recommended clemency. Numerous 
communications, including letters from accused• s .wif'e and near relatives, · 
letters, together with an analysis of the case, !ran Mr. Leon Sch'ffll.l'tz, 
district attorney of Luzerne County, Perms:,lvania, statements from captain 
Burger relative to the case, dated 7 October 1945 and 15 April 1946, a let 
ter from the accused., dated JO March 1946, letters from the Honorable Daniel 
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J. Flood, House 0£ P.apresentatives and The Honorable Francis J. Myers, 
United States Senate, have been appended to the record and given careful 

· consideration. 

s. 'lhe court was legally- constituted aoo had jurisdiction 0£ the 
/ 

person and the o££ense. No errors injuriously affecting the.substantial 
rights of accused l'lere committed during the trial. The Board 0£ Review 
is 0£ the opinion that the re cord of trial is legally su££icient to sup
port the findings o£ guilty- and the sentence and to warrant the confinna
tion 0£ the sentence. Dismissal is authorized upon conviction of a 
violation o£ both the 93rd and the 96th Articles of War. 

, Judge Advocate 
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JAGH .- CJ'. 30703.3 	 1st Ind 

wn, JAGO, Washington 25, D. c. i-iL ~~ :.~' ': ... 'G 

TO: The Under Secretary of Vlar 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 

are transmitted herew.:l.th for your action the record of trial and the 

opinion of the Board of Review in the case of Captain Harry A. Kivler 

(0-1297051), Infantry. · 


' 	 .
2. Upon trial by general court-martial this officer was found guilty 

of the larceny 0£ four fur coats of the total value 0£ about $890 (Chg I, 
Spec 1), embezzlement of 6,000 reichmarks of the exchange value of (.600 
(Chg I, Spec 2) in violation 0£ the 93rd Art"icle or Vta.r and "Wrong£ully
fraternizing with civilians in Germany (Chg II, Spec l), wrongfully taldng 
a radio (Chg II, Spec 2), making a false official statel'!lent (Chg II, Spec 
3) in violation of the 96th Article of War. No evidence was introduced 0£ 
any previous convictions. He was sentenced to dismissal, total forfeiture 
and confinement at ta.rd labor for ten (10) years. 'Ihe reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48• 

.3. A sunmiary of the evidence mar be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of t'rial is legallj" sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. · 

. The accused was a m;mber of Service Canpaey, 60tp Infantry, i'lhich 
'WaS stationed at Geisenfeld, Germany, at the time he committed tne offenses 
alleged. On 27 July 1945 the accused made two trips to a warehouse in 
Wolnzach, Germany;· where a German woman had certain fur coats stored for 
a client of hers who lived in Hunich. Without her consent accused took 
four of these coats from the warehouse and later gave two of them to Frau 
Wally Domkovich, a Gennan girl married to a Polish man, and the other two 
to a Polish girl by the r..ame of Haria. 

Several days after accused had given Frau Domkovich the coats, and· 
while visiting at her room, she intrusted to him 6,000 reichmarks and some 
Polish mone~r, which accused agreed to take to her husband who Tra.S a patient 
in the Polish hospital at Ingalstadt, Germany. This money was never de
livered to Stefan D6mkovich, her husband. Substantial evidence was intro

' 	duced at the trial upon which the court was justified in finding that this 
money was fraudulently converted by the accused, notwithstanding his state
rr~nt to Frau Domkovich that he had delivered the money to an attendant at 
the Ingalstadt Hospital and bad told hil:l to take it to her husband. 
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·an 23 March 1945 a directive was published by accused 1 s organization 

prohibiting ttall troops" from fraternizing with the inhabitants of Gerr.any 

or civilians living in Germany. The directive strictly prohibiting "visit 

ing in·homes in Germany 11 and "giving or accepting gifts 11 • Accused met Frau 

Domkovich in July 1945 and for a period of four or five weeks visited night

ly in her room. In addition to the two fur coats, accused gave her a·radio 

and "small articles it is customary to give a woman". 


On 24 July 1945 accused made a request of the Burgermeister, Geisen

feld, Germany, that he furnish the former 11 one small compact radio 11 • Pur

·suant to this request the Burgermeister secured a radio, by requisition, 

dated 31 July 1945, from Frau Kathe Kaiser of Geisenfeld 11for use by the 

American Government". This radio crune into possession of the accused and 

on or about 31 July 1945 he gave it to Frau Domkovich. On ar about 18 

August 1945 the radio wa~ found in her room by military police. 


On 9 August 1945 'While accused was being officially investigated 

relative to the alleged wrongful taking of personal property from the 


· warehouse in Yfolnzach, Germany, on 27 July.1945, stated under oath, after 
enumerating certain items taken by him, 'Whichdi.d not include fur coats, 
that 11other than the above items, ..I know of nothing or saw nothing being 
removed .from the building". 

4. Consideration has been given to canmunications attached to the 

record of _trial and recommending clemency on behalf .of the accused from 

The Honorable Franc~s J. Myers, United States Senate; The Honorable Daniel 

J. Flood, House of Representatives; Ur. Leon SchwArtz, district attor~ey 

of Luzerne County, Pennsylvania; accused1 s wife and near relatives and 

several officers and enlisted men, members of accused 1 s organization. 


I 

5. Accused is 34 years of age, has been married four years and has 
one child, a daughter, 2 years old. He was inducted into the service on 16 
June 1941, commissioned a second lieutenant on 17 October 1942, promoted to 
the grade of first lieutenant on 4 August 1943 and to the -grade of captain 
on l January 1945. He entered upon foreign service on 10 January 1945 and 
participated in two campaigns. The Good Conduct J:Jedal and the Combat Infantry
man1 s Badge have been a-warded to him. 

6•. I recommend that the sentence be confinned but that the period of 

confinement be reduced to three (3) years and that the sentence as thus 

modified be carried into execution. I also recommend that a United States 

Disciplinary Barracks be designated as the place· of confinement. 


7•.Inclosed is a form of action designed to carry the foregoing re

commendation into effect, should such action meet with your approval. 


THOMAS H. GmEN · 2 	Incls 
l - Re cord of trial Maj or General 

'Ihe Judge Advocate General 2 	- Fonn of action 
--------·-- ( 	a.c.u.o. Z78, 12 bept 1946) 
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CM 3070.38 


ARMY SERVICE FORCES 
In the Branch Office of The Judge Advocate General 

· with the United States Anriy Forces 
In the Pacific 

ll January 1946 

Board o! Review 
CM P-lll9 

UNITED STATES ) 

v. 	 ~ Trial by G.C.M., convened at 
) Headquarters 40th Infantry Divi

Private First Class JAMES ) sion, APO 40, 17, 19 and 21.
A.·SMITH (37359130), ) November 1945. Dishonorable 
Compaey H, . l60th Infantry. ) discharge (suspended), total 

) forfeitures and confinement at 
) hard labor for one year. The 
) Philippine Detention and 
) Rehabilitation Center, APO 75. 

OPINION ot the BOARD .OF REVIEW 

ROBERTS, BROWNE, SN?DER. and KING 


Judge Advocates 


l. .The record o! trial in the case of the soldier named above 
having been examined in the Branch Office of the Judge Advocate General 
and there !ound legally in~utficient to support the findings and 

, sentence, has been examined 	by the Board of- Review, and the Board 
submits this, its opinion, to the Assistant Judge Advocate General • 

. 2. The accused was tried upon the following charge an~ specifica
t~nr 	 •. 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private First Class James A. Smith, 
Com,P&nT H, 160th Infantry, did, at Pier Number One, Fusan, 
Korea, on or about 2140, 21 October 1945, by f~rce and 
v~lence and by putting him in fear, feloniously take, steal 
and carry away from the person of Mr. Yoshimura, Fusan 2, 
Korea, the property o:f two hundred (200) yen, value about 
thirteen dollars and thirty-three cents ($13 • .33). 
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The accused pleaded not guilty to the charge and specification. He was 
found guilty of the specification, except the 'W:lrds "by force and 

· violence arid by put ting him in fear, feloniously take, steal end carry 
away from the person of Mr. Yoshimura., Fusan 2, Korea, the property of 
two hundred (200) yen, value about thirteen dollars and thirty-three 
cents ($13.33)., 11 substituting therefor the words "'With intent to commit 
a .felony; to wit., robbery., committing an assault upon Satayama Ua.sao , 
by wilfully and feloniously seizing and striking the said Sataya.ma 
Masao and searching his person," or the excepted words not guilty, ot 
the substituted words guilty, and guilty of the charge. The. reviewing 
authority approved the sentence but suspended the-dishonorable discharge 
until the accused's release from coni'inement and designated the 
Philippine Detention and Rehabilitation Center, APO 75, as the place of 
confinement. The findings and sentence were promulgated in General 
Court-Ma:1:'tial Orders Number 2.3, Headquarters 40th Infantry Division, 
30 November 1945. 

3. The evidence reveals that at about 2140, 21 October 1945, 

Colonel Raymund G. S'tanton observed the accused and a Korea.~ civilian 

on Pier No. l, Fusan, Korea.. The accused was searching the· Korean, 

who was holding hie coat, open with his hands. It did not appear tba t 

the accused was armed. There was no scuffling or physical violence · 

and the civilian did not cry out or try to call attention to what was 

transpiring (R. 4, 5). The incident occurred at a. rather isolateg 

spot, midway between two staircases (R. 13) and halt-way between two 

overhead lights which were about 25 feet apart. · 


(:t . 

As the c !llon:el approached, the accused backed away and the 
Korean lowered his coat. At Colonel Stanton's direction, both followed 
him to the office. Enroute, the accused handed an object to the civilian 
who put it in his pocket. The cJlonel reached into the pocket and 
pulled out a bundle of money in th~ amount of 200 yen (R. 4, 5). 

The Korean was, at that time, identified as 11:llr. Yoshimura" by 
a. pass he carried but when he appeared at the trial as a witness it was 
disclosed that. his name was in fact Satayama Masa.o (R. 8, 12, 13). He 
formerly was employed on the pier (R. S) and was not the person known as 

· Mr. Yoshimura (R. 7) • 

. Masao was unable to identify the accused (R. 9). His testimony 
disclosed that while he was working.. an American soldier (apparently the 
accused) tapped him on the shoulder and beckoned him to·follow. When he 
complied, the soldier searched him, found the money and took it (R. 11). 
Masao, by sign language, asked several times .that the soldil:'r return· it 
but the latter refused until after the other soldier (the colonel) had 
intervened (R. 9, 10). V/hen asked, "Why did you let the soldier do this 
to you7 11 the witness answered, 11 I can't speak ~glish and he was too big 
for me1t. (R. 12). He did not remember whether the soldier was armed. No 
others were present, as he had been called away from his place of work, 

2 
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11out of sight" (R. 12). Kasao, v.ho received only 60 yen per month as 
vrages, explained that the money.represented several months' savings which 
he brought with him to make some purchases (R. 11). 

' The accused elected to testify under oath. Assertedly he had 
the night before received 1000 Japanese yen from a member of his organi
zation,· Tennessee Jenkins, to exchange for Korean yen. ·when the civilian 
approached him and offered to effect the exchange, he gave him the money. 
',','heh he saw the Korean the next evening he tried to explain what he 
wanted, then searched him to reclaim the Japanese money and return it to 

..Jenkins (R. 13, 14, 16) • · 	 · 

Testimony for the defense disclosed that there had been a soldier 
in accused's organization named Tennessee Jenkins, who said he had given 
accused some money to exchange for him. Jenkins had returned to the 
United States and did not testify (R. 17-19). 

4. The court, by exceptions and substitutions, found the accused 

guilty of an ~ffense against Satayama 1:asao, whereas he had been charged 

with the robbery of a :Mr. Yoshimura; who was shown by the record to be 


another 	person. The power of a court or reviewing authority to make sub
stitutions in the language of a specification does not include the making 
of changes v.hich alter the nature or identity of the offense charged and 
do not involve a lesser offense necessarily included in that which was 
charged (MCM, 1928, par. 78c). An assault upon the one, with intent to 
commit robbery, could not have been included within the robbery alleged 
with respect to the other. The variance is fatal (C'~ 191809 (1930), 
l B. R. 301; CM 193191 (1930), 2 B. R. 77, Dig. Op. JAG, ,1912-40 sec.· 
451 (45); er~ 19sb57 (1932), 3 B. R. 239). ~ 

In the last mentioned case the specification alleged the wrong

ful taking of a vehicle, the property of Leon Melicio and Gonzales 

Candido. By exceptions and substitutions the accused were found guilty 

of taking the property of Leon Gonzales, Malacio Gonzales and Candido 

Gonzales. The Board of Review stated: 


11 The evidence adduced at the trial established, and"the 
court.found, that the accused wrongfully converted a Durant 
roadster belonging to Leon Gonzales, Malacio Gonzales and 
Candido Gonzales. There is no evidence in the record that 
the two men named in the specification do not exist. There 
is no similarity in the names of the two alleged owners as· 
stated in the specification and the names of the three owners 
as proved at the trial and found by the court. It is too well 
settled to'require discussion that the wrongful conversion of 
the property of one man is a separate_and distinct offense 
from the wrongful conversion of the property of another man. 
Neither offense is included in the other. ½'here a court by 

3 
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exceptions and substitutions finds an accused not guilty of 
the offense charged but guilty of another offense, the legal 
effect of the action of the court is an acquittal unless all 
the elements of the offense found were necessarily included in 
the offense. charged. We think the rule applicable to the instant 
case is adequately stated in the opinion of Mr. Justice Story in 
the case of United States v. Howard, 26 Fed. Cases 388, as 
follows: 

'In regard to cases of misnomer, it will be found, 
that, in all the cases where the variance has been 
held fatal, it was a misnomer of a party 'Whose existence 
was essential to the offence charged in the indictment; 
as, for example, in cases of theft, where the property 
is charged as that of A. B., and it turns out, in proof, 
to be of A. C.; or in cases of robbery, where the person 
robbed is alleged to be A. B., and it turns out on proof to 
be C. B. See 2 Russ. Crimes, 707, 7l.l+, 715. 111 

5. For the reason stated above the Board of Review is of the 
opinion that the record of trial is legally insufficient to support 
the findings and the sentence. 

__(._D_i_s...,qua_l_if_ie_d_.)___,, Judge Advocate 

Judge Advocate 

4 
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S?JGF - CM 307038 

2nd Ina.· 	 18 April 1946 

Hq., ASF, JAGO, Washington-25, n • c. 
TO: The Under SecretEtry of War · 

l. In the fore.;cing· cc?se of "rivate First Class Jc1mes A. Smith, 

373591.30, Conpany IH, 160th Inf'lntry, attention is invited to tfi.e 

opinion· of the Eoard of Review in the Branch Office of The Ju16e 


·Advocate General 	rlth the United States Arrrr:, ~orces in the Pacific 
that the record of trial is legally insufficient to support the find
ings og guilty and ~he sentence, anct to the concurrA.nne in said opinion 
of the Acting Assistant Judie Advocc?.te General in charge of sald Er~ch 
Office. I concur in the opinion of the Foard of ""eview. You have 
authority to take action upon the case. 

2. I recommend that the findings o·r guilty an-!. th~ sentence be 
vacated and that all rights, priviledges, ancl property- og which accused 
has been deprived rrs; virtTie of the findings and sentence so vacated be 
restored. .l form of action designated to Mrry thi!! reco:nmendation 
into effect,_ should it meet rlth your approval, is inclosed. 

Thomas H. Green 

THOMrn P.. ORF.SN 
Major Cenerl\l 
The J11u;:;J Advocate Gener~l 

__,.._.______________________ 

( a.c.~.c. 176, 12 June 1946). 


http:Advocc?.te
http:373591.30




"" LAW LiBRAH :' 
J~UDllE ADVOCATE GEN[hA · 

NAVY DEPARTMENT 1.. 

(101)WAR DEPARTMENT 
A.r:rr:r Service forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGE - CM 3r::t7039 
29 MAR 1946 

UNITED STATES United States Arrq Forces 
WESTERN PACifIC1 

v. 	 ) Trial by' o.c.M., convened at Head
quarters, Base I, A.PO 358, 10 

.Private EARNEST A. SCOTT ~ Ootober 1945. To be hanged by the 
(42162969). 269th PeplRce- ) neck until dead. 
ment Compaey. 12th Replace- ) 
ment Battalion. ) 

)

~{~---------------------OPINION o! the :OOARD OF REVIEW' 
MOYSE., KUDER and i:,:i:mo, Judge Advocates. 

1. The accused was tried upon the following Charge and Specifica

tion. 


CHARGEs Violation of the 92nd Artiwle o! War. 

Specifications In that PriVRte Earnest A. Scott, (Casual) 
269th Ireplacement a:ompal')1', 12th Replacement Battalion, 
!PO 711, ( then-,557th replaeetnAnt Compmv (Provisional), 
43rd Replacement Battilion), did, at APO 711, on or about 26 
June 1945, with malice a!orethougnt. 1'illfull;r, dellberatel.71 
feloniou~11, unl~, and nth premeditation kill .one 
Private Vernon L. Stuart, (Casual) ·6S7th Replacement Company' 
(Provisi?>nal), 43rd Replacement Battalion., a human being, · 
b:, shooting him w1th a pistol. 	 · 

He pleaded not guilty to and 'Was i'ound guilty- o! the charge and the speci
fication. No evidence of an:, previous conviction was introduced. He T.Rs 
sentenced to be hanged by the neck until dead., all the members present 
at the time the vote was taken concurring 1n the vote on the sentenoe. 
The reviewing authority approved the sentence and forwarded the recordof trial 
to the Commander 1n Chief U.s. a.rr:JV forces, Paci.f'ie t for action under · 
Art1ce1 od War 48. The Commander 1n Chief, U.S. ~ Forces, Paci.fie, 
confirmed the sentence but withheld the order directingthe execution o! 
the sentence pursuant to Article od War 50,-. The· record of trial was then 
forwarded to the Branch uf!iee of The Judge Advocate General nth the u.s. 
Army Forces 1n the Pacific. 

. 2. The Board fo heview in the. Branch O!!ice of '!'he Judge Advocate 
General o! the U. s. Arrrq Forces in the Pacifi~xamined the record of 
trial., and in formal holding attached to the record was of the opiniom 

http:dellberatel.71
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that the record of trial is legally- sui'!icient to support the findings 
and the sentence• 

3. Th3 Acting Assistant Judge Advo~ate General in charge of the Branch 
Office of fhe Judge Advocate General r.:tth U. s. AT'l'ff ForceR in the Pacific 
approved the holding of the Board of Review in that office on 27 December 
1945 and advised the Commander in Chief, u. s. Army Forces, Pacific, that 
he then r.ad authority to orde~ the execution of the sentence. 

4. On 19 January 1946 the powers conferred ~ direction of the President 
upon thr Commander in Chief, U. ·~ ~ Arr;,:! Forces, Pacific, unrler the provisions 
o! Articles of V't=!. :"' 48, 49, 50, arid 5o½ were terminated. 

s. The Assis~~nt Judge Advocate Gti!neral in charge of the above-mentioned 
branch office thereupon forwarded the record of trial in this case to The 
Judge Adveeate uenersl& Washington, D.C. The_ Board of Review in the Office 
of The Judge Advocate eneral, Waahington, n.c •• has exami.Md the record . 
of trial, concurs in the opinion of the lk>ard o!' Review r,f the Brane h Of!iee 
Cai. copy of which 14 hereto attached) ,and is also fo the opinion that the 
record of trial is legally su!!icient to support the findings o! guilt7 
and the aentence and to warrant confirmation of the sentence. A sentanee 
o! either death or imprisonment for life is mandatoey upon conviction o! 
murder in violation o! Articel of War 92. 

Herman Moyse 
------------ , Judge Advocate 

William B. Ku~er 
------------, Judge Advocate 

... Ea~-W..-w.iAg9-----, Judge Advocate 

http:exami.Md
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SPJGK - 307039 ', 1st IND. 19 April 1946 . 

Hq ASF, JAGO., Washington, n.c. 
TO: The Secreta~ o! War 

1. 
u
Herewith transmitted for th~ action of the President are the 

record o! trial, the holding of the B:>ard of P.eview in the Branch O.rfice 
of The Judge Advocate General with the u.s. army Forces in the Pacific, 
an1 the opinion og the Boi:t:rd of Review in m:, office in the ea;t,e of Private 
Earnest A. Scott (4?.162869), 269th Replacement Co!npany-1 12th Jteplacement 
Battalion. 

2. I concur 1n the opinion of the !bard of Review that ihe record· 
of trial is legally sufficient to support the findings of guilty- and the 
f!entence and to wArr,:mt confimation of the sentence. The ,iccused was 
found guilty of the murder of another enlisted man 1n violation o.f' Article 
of War 92. ~e was sentenc~d ~ the ccurt, all members present concurring• 
to be brnged'by the neck until dead. The reviewing authority- approved the 
sentence and fo:nrerded the record of trial to the C01111'l8llder in Chief', u.s. 
Arrrry Forces, Pprlf'ic1 for aotion under Article or War 48. That officer 
confirmed the sentence 4nd withheld the order directing the execution of the 
sentence pursuant to Article of i'iar 50,,. The B:>ard of Review in the Branch 
Office of The Judge Advocnte ueneral with the U.S. I~ Forces in the 
Pgcific, exa1lrl.ned the record of trial and found it leg~lly- stf'ficient to 
support the findings and the sentence. Its opinlon was ~pproved on 27 
December 1945 by the Acting Assistant Judge Advocate General with the 
u.s. Army Forces in thP Pacific, who advised the C~nder in Chief, u.s. 
Army Forces L Paci!icLthat he Md authority to order the execution of the 
sentence. Before execu+.ion of the sentence had been ordered the powers 
conferred upon the Qommnriderrin Chief, u.s. A~ Forces, Pacific, und~r the 
provisions of Artic!cs o! mar 48., 49, 50 and 50i were terminated, and in 
accordance r...i.th instructions cont~d in a c~ble from thP~War J'epartment 
dated 19 Janue.ry 19L..6, as cle.rified by-'cable from the War epartment 
dated 21 Janllc'.ry 1946, the record of trial was forw~rded to The Judge 
Advocate General for action by the President. 

J. The evidence Rhows that the accused had indulged rather freely
in intoxicating liquo~ during the evening of 25 June 1945 and had hsd an 
alterc~tion with another enl.isred man, during the course of which accused 
pulled a knife., hut was prevented from using it by his companions. Shortl.7 
afterwards., in the earl7 hours of 26 June 19451. accused visited two or 
three tents near his Offlle In the last tent he visited he demanded 
that e<tc~ of the occupantR raise his mosquito net. Upon the refusal of 
Pr-..i.vate ernon L. Stuart to raise his net, accused fired at Priv'lte Stuart 
with a pistol l'rhich he carried in his left h."l.nd. , One of +.he bullets so 
fl1·ed struck Private Stuartin the stomach P..nd caused his death. Accused 
was definitelf ldentified by eyewitnesses as the soldier 'Who fired 
the fatal shot. 

http:Janllc'.ry
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. 4, Accused is 24 years of ege, He ivas induc~d into the service on 
22 .t,ecember 1944 without any previous service and· has SP.An no combe.t service. 
According to information secured by- and contained in the review or the 
Theater Judge J.dvocate, n.s. Anny Forces, PEi.dfic, accu"ed completed 1~ 
years or high school at the age or 17, worked "f"it,h the c.c.c. for S-1/2 
month&, t~ereafter did odd jobs for aix months, and lajer worked on the 
National Youths A.runinistration proeram as e.lectrieian, In 1942 he ,.,a,s 
foundguilty of robber, and a~judeed a 30-year sentence, 21 months of' 
mi.ch he served before beiing p3.roled, ThreE> mont,hs later he was inducted 
into the Anq. He marrie~ just befirc enter1%1€ the 1-.rrv and is reported 
to be the father of nn illegitimate child. by another ?10111?.n, 

. s. While accusei guilt ,ras cleuly eat.11.bli!!hed, it is ?1\1 opinion 

there is l~cld.ng that degree of aotwtl Ml.ice and del1h3rste intent t»Q 

murdlZ"· 1·:wtdoh demands imposition of the c\eath peno.lty-. Accused undoubtedly'

hadindulgAd frecl7 in.intoxicating liquors eArller during the Avening1 

and "ltho it ns not esta.hlil'lhed. that he wu so drunk a:i to render him 


· irresponsible for his (11.ctions, his condition largely' AxplRins his un
provoked. killing or dece(ll.seci with whom. he had no previcius quRrrel, I, 
there.tee, recommend tl1at the sentence be conf'irme d but oOJ11r11u.te d to. 
dishonorable discharge, toul f".'lr.f'l!lituros, and aonfiMment P.t hard labor 
fow a period o! £1fte-en years, and that R United Rtatea penitentiar,
be de,signatod aa the place of con.f.inernent. 

6. · Condder,tion ha~bef!n given to a lotter frOJ!l Honorable Adam 

Clayton Powell, tJr., Uember of Congrcu, to The Ar\jutant 1.1eneral, A.nd al110 

to a letter from Mrs P.oaalee Green to the Presidf!nt, requesting olelllllnq 

in behalf of the aocused •. 


7e ' Inclosed are a drd't of a l~tt..er for your signature trans

'llitting the record to the President for his action and a f.orm. of EXecutive 

action designed to c~rr, into ef!ect the recol!ll'llffnda.tion.hf!rein above 1!18de, 

should aiueh ,t.ction meet w1t,h :-our Ei!'proval. · 


~ . 

Thous R. Clreen 

THOW.S H. GREEN 
Major tieneral 

The ,Tudge Advocate General. 


--·-- 
c;.c.M.c. 1?9, 1.3 Jime 19116)'. 
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WAR DEPARTME1'T 
Aney Service Forces 

In the Oi'!ice of The Judge Advocate General 
Washington., n.c. 

) UNITED STATES ARMY FORCES 
UNITED ST.ATES ) J.WlDIE PACIFIC 

) 
v. ). 

) 
Trial by G.C.M., convened at 
APO 960, 25 October 1945. 

Private First .Class ALFRED 
.A.. PAGAN (30108172)., 1492nd 
Engineer Maintenance Company. 

~ 
) 

nt sionorable discharge and 
con!inement i'or life. 
Pen:i.tentiary. 

REVIEW by' the BOARD OF REVIEW 
B.\UGHN, 01CONNOR and O'HARA, Judge Advocates 

---·-- 
1. The Board of Review has examined the record of trial in the 

case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHABGE: Violation of the 92nd Article o:t War. 

Specification, In that Private First Class Alfred A. Pagan, 

1492nd Engineer Maintenance Company, APO 957., on De

tached Service with Headquarters Df;tt.achment, Station 

ComplE111ent, APO 958, did, at Pepeekeo, Territory of 


, 	Hawaii, on or about l3 Septelli>er 1945, with malice 
aforethought, will.fully, deliberately, feloniously., 
unlawfully., and 111th premeditation kill one Carl J. 
Braun, a human be~ by' stabbing him 'iri th a knife. 

He pleaded not guilty to, and was found guilty' of, the Charge and the 
Spec11'1cation. He was sentenced to be shot to death with mnsletr,y. The 
renewing autlx>rity approved the sentence and fonrarded the record o! 
trial for action under Article or War i.s. The cont'inning authority, 
Com.ander-in-Chief., United Stat.es Araq Forces, Pacific., on 10 January · 
1946., confi~d the sentence but commuted it to dishonorable discharge., 
.forfeiture of all ~ and allo11&nces due or to become due, and con
finement at hard labor for life;. designated the United States Penitentiary, 
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)(cNeil Island, Washington, as the place of confinement,; and, pursuant. 
to Article or War 5o½, withheld the order directing execution of the 
sentence. The Branch Office, United States Arary Forces, Pacific, 
having been inactivated, the record has been !onrarded to this of!ice 
in accordance with War r.Eipartn:mlt instructions. · 

3. Evidence for the prosecution: Accused came into a filling 
station in Pepeekeo, Halraii, about 8 o I clock in the evening of 13 
Septenber 1945 and requested permission to leave a valise. Since the 
station was about to close his request ms rei'used. Accused exhibited 
no signs or having been drinking, accordng to the proprietor of the 
station (R. 16, 17). 

Leaving the station accused walked dorm the street a short 
distance to the residence of the Low family (R. 9, 12, 16). Two Navy 
men, Chief Carpenter Edwin Allison and Motor Yachinist Mate, Third 
Class., Clifton E. Brom, dinner guests of the Lows., were standing out
side under a canopy which extended out from the porch over a driveway 
(R. 6-7., ll-l2; Pros. Ex.s. A-1, A-2, A-3). Accused ca!I8 up the drive
way., stopped about 50 feet from the canopy., and called to Brown, "Come 
here a minute. I want to talk to youn (R. 7-8, ·12). Allison observed 
that accused had been drinking (R. ll). It was raining and Brown 
replied that accused would have to come up under the canopy 1r he wanted 
to speak 'With him. Accused approached and asked Brown •to go inside 
and tell Kelly to come outside, the Puerto Rican want to see her * * *•• 
Brown stated that no Kelly lived there but accused insisted that she did. 
As they spoke., Carl Braun, a relative of the Lows residing with them., 
intervened and said., •I am the man of the house. I'll take care of 
this. n BroYIIl walked away to join illison on the steps of the porch· and 
did not hear aey further conversation (R. 8., 12). Braun• s wife came 
out of the house and sought, unsuccessfully, to get him to come back 
inside the house (R. 14). When Brown reached the porch, he turned 
around and saw Braun, without much force, push the accused. The latter 
pulled out a kni.f'e with a seven or eight inch blade., raised it high 
in the air., took a couple of steps forward, and stabbed the unarmed 
Braun •in the left shoulder" (R. 8, l2). Allison ordered accused to 
put away the knife but the latter rejoined provocatively., ~ you 
want something of 1t• (R. 8). 

Braun staggered and collapsed on the ground (R. 12). A doctor., 
,rho was immediately summoned, pronounced Braun dead at S:40 p.m. (R. 8). 
An autoposy disclosed that he had received: a wound five inches in depth. 
The blade penetrated the pectoral muscles, passed between the first and 
second ribs, continued through the thickness o.t the apex o!the lung 
into the mediastinum aIXl terminated in the pulmo~ artery just as it 
leaves the heart. Death was due to an acute· hemorrhage into the le!t 
pleural cavity trom the pulmonary vein (R. 6; Fros. Ex. C). 
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Accused 1'le d after the attack but was taken into custocy 
early on the morning o!.14 September. Upon questioning b;r a military 
police officer he made·· a voluntary statemmt in which he recounted his 
activities culminating in the ld.lling (R. 12, 1.8-19, 20-24J Pros. Ex. 
D). He left Honolulu about 1200 and, upon arriving at Rilo, had lunch . 
and a !ew drinks. Following a brief visit to the home o! a "WOman friend, 
Juanita Martinez, he hitch-hiked to Pepeekeo to find a Mrs. Kelly who, 
accused believed, was responsible !or the death o! his mother in 1942. 
His mother had been found dying !rom a fractured sk:ull after she and 
Yrs. Kelly had been out drinking together. Accused intended to seek 
out Mrs. Kelly in Pepeekeo and to kill her with a knife which he had 
brought with him from Fort Shafter. · Approaching the Low home, where 
he thought Yrs. Kelly lived, be hid his bag by the side of a school 
so that "in case I bad to run I can come back and get the bag and 
take it with me. * * * I! I stabbed somebody they want to chase me 
and try to catch me.• He asserted that he •s drunk and staggering 
at the time. His reason !or getting drunk was to kill Mrs. Kelly 
since "when I am sober I don•t got guts to kill noboey.n After the· 
deceased appeared accused told him he wanted to see Kelly and was 
told she did not live there. When accused insisted she did the de
ceased shoved him three times. Accused warned him twice and the third 
time stabbed him. After wiping the blood of! the knife accused picked . 
up his bag and walked away (Pros. Eic. D). 

4. ~dance for the defense: Accused, cognizant of his rights as 
a ldtness, testified in his own behal!' (R• .32). He stated that after 
arriving in Hilo and having lunch, he went with a friend to a bar and 
had •a couple of drinks" (R• .3.3, .34). From there he went to the 'limes 
Square Bar 'Where be ,remained drinking until it closed. He met Juanita 
Martinez on the street, accompanied her home· to say •Hello• to her 
.tolks, and then hitch-hiked to Kawainui, about three miles .from his 
home in Hamakua (R• .34-35). He collllll.enced to walk toward his home, 
and, passing near the Low residence, where Kelly formerly resided, he 
decided to go in and find out about his mother's death (R • .35-36). 
On his belt at the time was a kni!e, which he had made j.n his spare 
time at Honolulu and which he bad brought along to show his family. 
The knife bad been in his .field jacket but when he le!t the Martinez 
residence, he took it· out, opened it, and placed it on his belt (R• .38-39, 
41). He denied having any intention of using the knife on Mrs. Kelly and 
he. did not remember ever maldng 8.r!3' statements to the contruy in his 
confession (R. 41). 

Before going up to the Low residence he le!t his bag by the 

side ot the road since he intended to· return that way and did not wish 

to carry it along. He did not remember making a stateuent in his con

fession that the reason .for leaving the bag there was to have.it bandy 


·	in event he had to run away (R. 43-44). After reaching the Low residence 
he talked to a sailor E.bout seeing Mrs. Kelly an_d suddenly Carl Braun 
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appeared (R• .38) •. Accused told him he wanted to see Kelly' but Braun 
was angry and gave accused a push. Accused warned him but Braun re
peated this action three times. "I went off my head arn I guess I 
hit him• (R. 3S, 45). 

Testimony conceming accused's drinking on 13 September was 
given by the doorman at the Times Square and by :Mrs. Juanita :Martinez. 
The form!r recalll d that accused came into the Times Square Bar be
tween two and two-thirty in the afternoon, sat dow and "had a drink." 
Accused went out in hall' an hour, came back around five o'clock and 
•ordered his drink." He told the doorman that he was on his wey to 
his home in Hamakua (R. 28-29). :Mrs. Martinez testified that accused 
visited her home about aix o•clock. She asserted that 11the way be was 
acting that night he walked like a drunk man. 11 She had known him-since 
his childhood and thought he had always bean "a good boyff (R• .30-31). 

The stipulated testimoey ot First Lieutenant Saul Hotstein, 
ACID, Clinical Psychologist, disclosed that accused functioned "at a 
mental defective level" and that there were indications that this re
presented a marked dE,terioration of a non-organic nature from a higher 
level of intelligence., probabJ.Y. dull normal. He was deeply disturbed . 
emotionally', impulsive, tended to blow up under pressure aqd had 11mited 
capacity tor making judgments•. His mental age was 9 years 6 months and 
his intelligence quotient., 6.3 (R. /J,; Def. Ex. l). 

5. It was shown by stipulation that _accused was hospitalized at 
the 219th General Hospital for observation as to bis sanity and., on 
9 October, 1945 .,· brought before a Board of Medical Officers~ The Board 
found that accused was capable of distinguishing right from wrong, and 
or adhering to the right, on l.3 September 1945; and that he was pnsently 
sane am capable of cooperating in his defense (R. 6; Pros. Ex. B) ~ 

6. It is alleged that accused "did., at Pepeekeo., Territory of 
Hawaii, on or about l3 September 1945, with malice a.torethought., will
.tully, deliberately., feloniously, unlawfully., and with premeditation, 
kill one Carl J. Braun, a hwnan beiq; by stabbing him nth a knife,• 
in violation of Article o:t War 92. 

Murder "is "the unlawful ld.l.11ng of a human being 1'd.th malice 
aforethought.• By •unlawf'ul" is meant 11:i.thout legal justification or . 
excuse. J.CM, 1923., par. 148,!, .p. 162. "Malice a.torethought" has been 
defined as follows: 

"* * * Malice * * * is used in a technical sense, including 
not only anger, hatred, and revenge, but every other unlaw
tul.. and unjustifiable motive. It is not confined to ill will 
toward one or more incli'Vidual persons, but is intemed to de
note an action flowing from any 'Wicked and corrupt motive, a 
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thing clone !!!!J.2.. animo, where the fact has been attended with 

such circumstances as carry in thEl!l the plain indications of 

a heart regardless of social duty, am fatal.l:y bent on mls

chief. And therefore malice is implied from any deliberate 

or cruel act against another, however sudden.• Connnomrealth 

v. Webster. 5 Cush. 296; 52 Am. Dae. ?ll. 

The Manual for Courts-Martial provides that 11malice aforethought• may be 
found when~ preceding or co-existing with the act by which death is 
caused, there is an "intention to cause the death of, or grievous bodi.ly 
harm to, arry person, whetmr such person is the person actually killed or' 
not.n MCM, 1928, par. 148!, p. 163. Malice may be inferred from the use 
of a deadly weapon in a JUIUler, likely to, and which cbes, cause death. 
Wharton's Criminal Law (12th Ed. 1932), Vol. I, sec. 420, P• 654-655• 
The words "deliberately• and "with premeditat.ion• have been held to mean
"* * * an intent to kill, stmply, executed in t'urtherance of a formed de
sign to gratify a feeling for revenge, or for the accomplishment of some 
unlawful act.• Wharton's Criminal Law, Vol. I, sec. 4201 p. 631~ 

The record discloses that when accused went to the Low residence 
ha was 11!atal.l:y bent; on mischief.n His removing the knife from his pocket,. 
his opening the blade and sheathing it in his belt where it would be readily 
avail.able, his secreting his handbag near the house to facilitate a quick 
get-a-'IIBY'1 eloquently support his admission., conveni.ently forgotten when 
he took the witness staid, that he went there 'With the intention of ldlling 
Mrs. Kelly. His vicious and sudden attack with a deadly weapon on Braun, 
whom accused thought was seeking to frustrate his attempt to see Mrs. 
Kelly, reveals a "malo animo" and denotes malice. 

In accordance with the legal autmrities quoted it is clear that 
accused is guilty of murder unless the evidence is sufficient to show 
that he acted "in the heat o:t sudden passion caused by adequate provocation." 
The Manual for Courts-Martial states: 

•The law recognizes the fact that a man may be provoked 

to such an· extent that in the heat of sudden passion., caused 

by tl:s provocation., and not from malice., he may strike a 

blow before he has had tim to control himself., and there

fore does not in such a case punish liim as severely as if 

he were guilty of a deliberate homicide." MCM, 1928, 

par. 149.!, P• 166. 


Here we are dealing with an accused possessing a murderous bent o:t 
mind 'Which antedated the encounter with Braun.·· Although the latter 
may have pushed accused and thus have intensified his emotional re
action., there was no sudden burst of passion such as is contemplated 
by the law of manslaughter. CM 288446, Arvizu. Furthermore 118 do 
not regard Braun's actions as suf'ficient "to excite uncontrollable 
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passion ill the mind ot a reasonable man.11 \finthrop states, •the 

q,ualit7 o! the provocation b;r which the act was induced• is the 

main test by 'mich we ditterentiate between murder and manslaughter. 

•In arrr case where the provocation, thau.gh material, ill not excesaive, 
as ***where the person is assailed but not, aeriou~ * * * the 

law will in general hold the killing to be not manalaughter but 

murder.• Winthrop's llilit&ry" Ln and Precedents (2nd Ed., 1920 Re

print) P•· 675. Cl( 238138, Brewster, 24 BR 173, 176. CM ';.457261 


Vest, 29 BR 26S, 'Z'/5. C.111 247055, Mason, 30 BR 2491 253. 

. . 

The evidence is conf'llcting as to accused's state ot sobriety 
at the time ot th~ slaying.· 

"It is a general rule that voluntary drunkenness, whether 
caused b7 liquors or drugs, is not an excuse !or a 
crime committed 11hile in that conditionj bit it mar be 
considered as affecting mental capacit7 to entertain a 
specific intent, where such intent 1s a necessary 
element ot the offense.• MCM, 1928, par.~~ 
P• 136. 

•Before intoxication can be. relied upon as re
ducing tbs degree o! the crime, the intoxl.cation must 
have been or such a degree as 1n fact to render the slayer 
incapable ot attaining the purpose, intent, or malice, 
that the law deems an ingredient of the ottense * * *•• 
.26 Am. jur. see. llS. 

There is nothing in the record to show that accused was so deprivad 
of mental capacity as to be unable to deliberate or premeditate... A 
reasonable interpretat.1.on o! the testiJWey would be that accused bad 
been drinking rather heanl.y but that his mental faculties· were not 
seriously impaired. The Board of Review concludes that all of the 
elements of the offense of murder are established beyond arq reasonable 
doubt. 

?. The Charge Sheet shows that accused 1s about 20 years 6 months 
old and that he was inducted on 26 .A.pril 1944. 

8 • . The court was lega~ constituted. No errors injuriouslJ" s.£
!ecting the substantial rights ot the accused nre committed during 
the trial. In tbs opinion of the Board or Review the record of trial 
1• legally' sufficient to support the findings or guilt7 and the sen
tence and to warrant confirmation thereof. A. sentence either ot death 
or life imprisonment is mandatoey" upon conviction of murder., 1n· vio
lation of Article of War 92. Confinement in a penitentiaiy is 
authorized by the 42nd. Article of W~ for the offense o.f murder, 
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recognized as an offense of a civil nature and so punishable by 

penitent.1ar;r confinement for more than one year by Sec. 22-2401 

of the District of Columbia Code. 


( QCYl 189, 18 June 191(~)' 

'?:' 
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WAR DEPARTMF.NT 
A:t:rrr:f' Servi_ce Forces 

In the Office of The Judge Advocate General 
Washington., D.C. 

SPJGN-CM 	.307041 

UNITED STATES ·) 
) 

llTH AIRBORNE IIrVISION 

v. ) Trial by G.C.M• ., convened at 
) AP0.468., 5., 6., and 12 November 

Private First Class CHARLES 
R. NICHOLSON (.3690785.3), and 
Privates GEORGE T. SHEPPARD 

) 
) 
) 

1945. Sheppard and Murphy: 
Acquitted. Nicholson1 Confine
ment for four months and for

(35739318)., and VlILLIAM H. 
MURPHY (.35Z73297), all of 
Company D., 188th Parachute 
Infantry. · 

) 
) 
) 
) 

feiture o! $18.66 per month for 
sµ months. Regimental Stockade. 

OPINION of the BOARD OF REVIEW 
HEPBURN., BAUGHN and 01CONNOR, Judge Advocates. 

l. The accused Nicholson was tried upon the following· Charges and 
Specifications: 

CHARGE: 	 Violation of the 93rd Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

ADDITIONAL CHARGE I: Violation of the 93rd Article of War. 

Specification: Ih that Private First Class Charles R. 
Nicholson., Company D., 188th Parachute Infantry., did., 
at Fujisawa., Honshu, Japan, on·or about 3 September 
1945., feloniously take., steal and carry away one saber., 
value _about $33~00., the property of Taroldchi Asaba. 

Accused., Private First Class Nicholson., pleaded not guilty to the Charge 
and its Specification and Additional Charge I and its Specification. He 
was found not guilty of the Charge and its Specification but guilty of 
Additional Charge I and its Specification except the words 11the property 
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or Tarokichi Asaba.," substituting therefor the words •the property ot Mr. 
· Saito.," of the excepted words not guilty., of the substituted words, guilty. 
He was sentenced to be confine{i at hard labor for a period of six months 
and to forfeit $21.00 of his pay per month for like period. The reviewing 
authorlty approved only so much: of the findings of guilty of the Specifica
tion of Additional Charge I as involves a finding of guilty of larceny of 
one saber., value about $13,33., the property of Mr. Saito, at Fujisawa., 
Honshu., Japan, on or about 3 September 1945, in violation of Article of 
War 93., and only so J!lUCh of the sentence as provides for confinement at 
.hard labor for four ~onths.and the forfeiture of $18.66 per month for six 
months; and designated the Regimental Stockade as the place of confinement. 
The findings and sentence were promulgated in General Court-Martial·Orders 
lf;.B., Headquarters 11th Airbc:irne Divi_sion, 30 November 1945, , 

:2. The record of trial was examined in the Branch Office of The Judge 
Advocate General nth the United States Arnr, Forces ·in the Pacific and there 
found legally insuf'ficient to support the findings and the sentence. 

J. On 3 January 1946 the record of trial was examined by the Board 

of Review in the same office and found legally insufficient to support the 

findings and the sentence·for the reason that the variance between the al 

legation in the Specification that the alleged stolen property was the 

property of "Tarokichi Asaba, 11 and the finding that it was the property of

•.Mr. Saito.," was a fatal error, which opinion was concurred in by the 

Acting Assistant Judge Advocate General in charge of the Branch Office 

mentioned, and the record of trial was forwarded to the Commanding 

General., United States Army Forces, Pacific., for appropriate action. 


4• On :22 January 1946 the powers conferred by direction of the 

President upon the Commanding General, United States Forces., Pacific, 

under the provisions of Articles of War L+B., 49, 50, and 5o½ were 

terminated. · 


5. The record of trial has been examined by the Board of Review in 

the Office of The Judge Advocate General, Washington., D. c. and it con

curs in the opinion of the Board of Review of the Branch Office and its 

reasoning.,,and holds that the record ot trial is legally insufficient to 

support the findings ot guilty and tbe sentence. · 


2 



(U5) 


SPJGN-Cll 307041 lat Ind 
Hq ASF, JAOO, Washington, D. c. 
1'0: The Secretary ot War MAR 2 7 19,tS 

1. Her811ith transmitted for your action under Article o! War 
S~, as amended by the act o! 20 .A.ugust 1937 {SO Stat. 724; 10 
u.s.c. 1522), and the act o! l August 1942 {S6 Stat. 732), is the 
record o! trial in the case ot Pri.vate First Class Charles R. 
Nicholson {369078S3), Compaey- D, 188th Parachute Infantry. 

2. I concur ~ the op:Lnion o! the Board of Re'View that the re
cord ot trial is legal:cy' insu.t:f'l.cient to support the findings o! guilty 
and the sentence, and recommend that the findings o! guilty and the 
sentence be vacated and that all rights, privileges, and property ot 
llhich the accused has been deprived by 'Virtue ot the tindings and 
aemence so vacated be restored. 

3. Inclosed is a form o! action designed to carry into effect 
these recomm:endations, should such action with your approval. 

2 Incla . THOMAS H. GREEN 
l - Record of trial Jlajor General 
2 - Form of action The Judge Advocate General 

{ GCMO 128, 21 Ma7 191,6. A.rs to accused N!CHOL.c;oN). 





WAR IBPAffi'MENl' 
Arm:! Service Forces 

In tb:I 0!£ice or The Judge Advocate General (117) 
'WllShington 25., D. c. 

SPJGH - CM .'.30704.3 !'l MAR t94S 
UNITED STATES ) UNI'lED STATES AR1l.I FORCES 

) · '?ES'lERN PACIFIC 
Te ) 

Second Lieutenant c:t..lffiNCE 
REED (O-llll855)., 573rd 
Engineer Dump Truck Company. 

) 
) 
) 
) 

. Trial by G.C.Y • ., convened at 
Headquarters, Base M., APO 70., 
28 September 1945. Dismissal 

OPINION of the BOARDOFlEVIEW 
TAPPI, STERN am TR!:VETHAN, Judge .Advocates • 

. l~ The record or trial in the case of the officer named above ha.I 
been examined by' the Board ot Baview. · 

2. The accused was tried upon the following Charges and Speclii
cationsa 

CHARGE I: Violation of the 96th Article or War. 

Specification la In that Second Lieutenant Clarence Reed, 
Corps or Engineers., 573rd Engineer Dump Truck Company., 
APO 70., did, at APO 70., 'While assigred to Compaey E, 
1312th Engineer General Service Regiloont, betl'leen ·s 
June 1945 and l September 1945, wrong.fully' !'ail and neg
lect to credit and deposit to the soldiers deposit 
accounts P50.oo,. currency of the Philippines, the 
properly or Private First Class James L. Edwards; p50.oo., 
currency or tho Philippines, the property of Private 
First Class Oscar L. Thompson; P20o.oo, currency or the 
Philippines, the property- o! Technician Fifth Grade 
Charles F. Morton; PlOO.oo, currency of the Philippines, 
the property- of Sergeant Ernest Bush, of an aggregate 
value of P400.00, currency or tha Philippines, entrusted 
to him by the said Private First Class James L. Edwards, 
Private First Class Oscar L. Thompson, Technician Fifth 
Grade Charles F. Morton, and Sergeant Ernest :Bush, all 
o! the 1312th Engineer General Service Regiment, for 
deposit in their soldiers deposit account,. 

Specification 2: . In that Second Lieutenant Cl.arena,- Reed, 
* * *, did at APO 70., * * *, between 8 June 1945 and 1 
September 1945, wrongfully borrow PJ00.00 f'rom Staff Ser
geant Earl ii. Mitc}?.ell; p474.oo from Technician Fourth 

. Grade I.eon '5311s; p500.oo f'rom Technician Fitth_Grade 



(us> 
Robert L. Sullivan; P.320.00 !rom Private First Class 
walter HendersonJ P200.oo f'rom Private First Class 
Nathaniel Bess; all enlisted men of the ]Jl2th Engineer 
General Service Regiment, and of an aggregate value ot 
Pl794.00, currency ot the Philippines. 

CH.ARCE !Is Violation 0£ tm 95th Article of war. 

Speci.t'ication: In that Second Lieutenant Clarence Reed, 
***,did, at APO 70, ***,on or about Jl July 1945, 
lll'Ongf'ul.ly state on the July payroll ot Company E, 
1312th Engineer General Service Regiment that Private 
First Class CUrtis },1organ, 1312th Engineer General Ser
vice Regiment, bad received bis pay in the sum of P6l.oo, 
currency ot the Philippines, imich statement ,raa known · 
by the said Second Lieutenant Clarence Reed to be untrue. 

He pleaded not guilty to am was found guilty of all Charges and Specifi 
cations. No evidence was introduced of any PI"!vious convictions. He was 
sentenced to be dismissed the service and to pay to the United States a 
tine o! $1500. The revie11i.ng authority disapproved so much of the findings 
of guilty of Specilication 2 of Charge I as involved findings tmt the 
accused did, at the time and place alleged, wrongful.17 borrow ;oo pesos 
from Technician F1.:f't.h Grade Robert L. Sullivan and did borrow an aggregate 
sum in excess of 1294 pesos, currency of the Philippines; approved only- so 
much of the sentence as provided :tor dismissal and forwarded the record 
of trial tor action un:ier Article of "War· 48. The confirming authority-, 
the COllllllander-in-chiet o! the United States A;rmy Forces, Pacific, confirmed 
the sentence as approved.by" the reviewing authority and withheld the order 
directing execution of the sentence pursuant to At'ticle of. War .5o½. 

3. On 22 December 1945 the Board of leview in the Branch otfice of 
The Ji.nge Advocate General rlth the. United states A.rm:/ Forces in the Paci!'ic 
examined the record of trial and held it legally sufficient to support the 
findings of guilty of Charge I and of Specification l, Charge I, except 
the 110rda np;o.oo, currency of the Philippines, the property o! Private First 
Cl&ss James L. Edwards,• "Pl.OO.oo, curreI1C7 of the Philippines, the property 
of Sergeant Ernest Bush,• "Private First Class James.L. Edwardstt and •aer
geant Ernest Bush, n ancl except so much of the aggregate value as exceeds 
P2;0.oo; legally- sufficient to support the findings of guilty o! Speci!i 

• 	cation 2 of Charge I as confirned; legally sufficient to support only- so 
much a! the findings of guilt:, of Charge II and its Specilication as in
volved findings of guilty o! the Specification in violatbn of Article ~ 
Yar 96; and legally' su!ticient to support the sentence as confirmed. The 

· Board o! Review's holding, containing a s'IJJlllllB.r., of the evidence, a discussion 
of the law pertinent thereto,. and th!I reasoning and conclusioll8 ot the Beard, 
is attached to the record. The Acting Assistant Jixige Advocate General w.lth 
the United States ArffV Forces in the Pacific approved the holding of the 
Board of leview and on 10 Jan'Ual71946 forwarded the record o! trial to the 
Commander-in-chief, United States Arm.y' Forces, Pacific, !or e.xscution of tbe 
sentence a!ter vacation o! the indicated illegal findings. 

-.2 - . 
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, • On Z9 January 1946, the p011ers con!erred by' direction of. the Presi
dent µpon the Conmiander-in-Chief, United states ~ Fcrces,. Pacific, under 
the provisions of Articles of War 48,49,SO and Soi 1'8re tenninated. There
after the re cord of trial, the opinion of the Board of Review and First In
dorsement of the Acting Assistant Judge Advocate General in charge of the . 
above-cnentioned Branch "Were .f'onrarded to Tb3 Ju:ige Advocat·e General, •s~
ton, D. c., tor eu~ ~urther action as na deemed appropriate. 

,, • The !oard o.f' Review in the Office of The Judge Advocate General, 
'Washington, D. c.,- has examined the re cord o£ trial, concurs in the opinion 
o.f' the :Board of Review in the Branch Of'f'ice and for the reasons st~ted there
in is of the opinion that the record of' trial is legally sufficient to sup.. 
port the findings of guilty of' Cllarge I and of Specification l, Charge I, 
except the words "P50.oo, currency o:t the Philippines, the property o.f Pri- . 
vate First Class James L. Ed-wards," np100.oo, currency of the Philippines, 
the property of Sergeant ErD3st BUsh., 11 11Private First Class James t. Edwards," 
and "Sergeant Emest Bush," and except so much o£ the aggregate value as 
exceeds P250.oo; legally sufficient to support the findings of' guilty or 
Speci.f'ication 2 of' Charge I as con!irmed; legally euf'.ficient to support oncy
so much o:r the findings o:r guilty o.f' Charge II and its Specification as in
Tolves findings o.f' guilty of the Specification in violation.of Article of 
War 96;. and legally sufficient to support the sentence as confirmed and to 
,ra,rrant confirmation of the sentence. Dismissal is authorized upon conviction 
or a violation of Article of war 96. · 

,%.u"•.-,' ,?t~dgo J.d:.Ocate. 

~ Judge Advocate. 

: : Judge Advocate. 

-3
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SPJGH - CM 307043 lat Ind 

Hq ASF, JAGO, Washington 25, D. C. MAY 2 1946 

'l'Os The Secretary of War 

l. · ·Pursuant to Executive Order No. 9556, dated May 26, 1945, the~ 
are transmitted herewith for your action the record of trial and the opinion· 
of the Board of .Review in. the case of Second Lieutenant Clarence Reed 
(O-llll855), 573d Engineer Dump Truck Company. 

2. ·Upon trial by general court-martial this officer was found guilty 
of ll'rOngfully failing and neglecting to credit and deposit to soldiers' 
deposit accounts Philippine currency aggregating P400, entrusted to him . 
by four named enlisted men for such credit and deposit (Chg. I, Spec. l), 
and guilty of wrongfully borrowing the aggregate sum of Pl?94, currency 
of the Philippines, from five enlisted men, (Chg. I, Spec. 2), both offenses 
in violation of Artible of War 96; and guilty of wrongfully stating on a 
monthly payroll of his organization that a named enlisted man had received 
his pay in the swru of P6l, currency of the Philippines, which statement 
was 'known by the accused to be untrue, in violation of Article of war 95. · 
No evidence was introduced of any previous convictions. He was sentenced 
to be dismissed the service and to pay to the United States a fine of $1500. 
The reviewing authority disapproved so much of the findings of guilty of 
Specification 2 of Charge I ·which pertained to the borro'wing of 500 pesos 

· £ran one of the na.rood enlisted men and which found accused guilty of bor
rowing an aggregate sum,· greater than 1294 pesos; approved only so much of 
the sentenre as provided.for dismissal and forwarded the record of trial for 
action under Article of war 48. The confirming authority, the Commander in 
Chief or the United States Anny For~s, Pacific, confinned the sentence 
as approved by the reviewing authority and withheld the order directing 
execution of the sentence pursuant to Article of War 5o½. Thereafter the 
Board of R:?view in the Branch Office of The Judge Advocate General with the 
United States Anny Forces in the Pacific examined the re cord of trial and 
held it legally sufficient to support the findings of guilty of Oiarg€ I, 
legally sufficient to support the findings of guilty of Specification l · 
thereof except the words "P50.oo, currency of the Philippines, the property 
of Private First Class James L. Edwards," "PlOO.oo, currency of the Philippines, 
the property of Sergeant Ernest Bush," "Private First Class James L. Edwards" 
and "Sergeant Ernest Bush, 11 and except so .much of the aggregate value as 
exceeds P250.00; legally sufficient to support the findings of guilty of 
Specification 2 of Charge ··I as confi:nned; legally sufficient to support only 
so much of the find:ings of guilty of oiarge II and its Specification as 
involved findings of guilty of the Specification in violation of Article of 
War 96; and legally sufficient to support the sentence as confimed. The 
Acting Assistant Judge Advocate General in charge of the Brancb office con
curred in this holding, but before the execution of the sentence was ordered, 
the power of the cenfirming authority so t;o do was terminated by the Presi
dent. Accordingly, the record of trial was forwarded to the Office of The . 
Judge Advocate General, Washington, D. c., for examination therein and for 
subsequent action by you. 
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3. A summary of the evidence may be found in the accompanying holding 
of the Board of Review in the Branch Office of The Judge Advocate General 
with the United states .A;rrrry Forces in the Pacific.· The Board of Review in 
The Judge Advocate Generctl• s Office, i~ashington, D. c., concurs in that 
holding and is of the opinion that the record of trial is legally sufficient 
to support only so much of the findings of· guilty as is indicated in the 
holding of the Boa.rd of Review in the Branch Office and legally sufficient 
to support the sentence and to warrant confinnation of the sentence. . I concur 
in that holding and recomend that so much of the findings of guilty of Speci
fication 1 of Charge I as finds accused guilty of wrongfully failing and neg
lecting to deposit P50.00 and PlOO.oo, Philippine currency, to the soldiers' 
deposit accounts of Private First Class James L. Ed~rds and Sergeant Ernest 
Bush, respectively, and so _much as finds the aggregate amount of the unde
posited funds to be in excess of P250.00 be disapproved; thatonly so much 
of the findings of guilty of Charge II and its Specification as involves 
findings of guilty of a violation of Article of war 96 be approved and that 
the sente nee be confirmed and carried into axe cution. 

·4. Inclosed is a form of action designed to carry the above re com
' roendation into effect,. should such :i::ecornmendation meet ,nth your approval. 

' 2Incls 
l - Record of trial 
2 - Form of action 

( GCMO 119,. 10 May 1946) • 

TIIm.IAS H. GREEN 
Major General , 

The Judee Advocate General 
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WAR DEPARTMENT 
Army Servioe Foroes 


In the Offioe of The Judge Advocate General 

Washington, D.C. 


SPJGK - CM 307044 4 APR i~b. 

UNITED ST.A.TES ) UNITED STATES ARM'[ FORCES 
• WES TERN PACIFIC 

v. ~ 
Tria.l by G.C.M., oonTe:aed at 

First Ueutene.nt PERVIS R. ~ Headquarters, Base :X, APO 358, 
LA.NDRY (0-446386), Field ) 14 December 1945. Dismissal. 
Artillery. l 

OPINION of the BOA.RD OF REVIE1'f 
MOYSE, KUDER e.nd WINGO, Judge Advocates. 

1. The record of trial in the case of the offioer named above ha.a 

been examined by the Board of Review and the Board submits this, its 

opinion, to The Judge Adyocate General. 


·2. The aoousedwas tried upon the following Charge and Specifioationa 

CHA.RGEa Violation of the 92nd Articl~ of War. 

Specificationa In that First Ueutenant Pervia R. Landry, 
li3adquarters, Base X, AFWESPAC, did, a.t APO 358, on or 
about 21 Ootober 1945, forcibly and feloniously, against 
her will, have carnal knowledge of 1&1.ria. Trinidad. 

He pleaded not guilty to the Charge a..nd Specification. He was found guilty 
of the Specification of the Charge except the words, "forcibly and feloniously, 
against her will, have carnal knowledge of Maria Trinidad" substituting there
for the words, "with intent to commit rape on Maria Trinidad, com:mit an as
sault on the person of the said Maria Trinidad. 11 He was found not guilty 
of the Charge but guilty of a violation of the 93rd Artiole of War. No 
evidence of aey previous oonviotionwa.s introduoed. He was sentenoed to 
be dismissed the servioe ot the United States and to be confined at hard 
labor for five years. The reviewing authority approved only so much of 
the findings "as involve findings tha.t aocused, at the .time and plaoe al

. leged, oommitted an assault and battery, aggravated by indeoenoies, upon 
Maria Trinidad, in violation of Article of War 96, 0 and only ao much of the 
sentence as provided for dhmissa.l from the service. the reviewing authority 
forwarded the record of trial for action under .A..rticle of War 48 to the · 
Commander in Chief, U. s. Army Forces, Pacific, who oonf'irmed only ao much 
of the findings. of guilty of the Specification of the Charge and the Charge 
"as involves a finding of guilty of a11sault, aggravated by indecencies, in 
violation of Article of War 96, 11 confirmed the sentence as modified by the 
reviewing authority, but withheld the order directing the execution of the 
sentence pursuant to Article of War 5o½ and forwarded the record of trial 
to the llra.nch Ofi'ice of the Judge Advocate General with the u. S. Army 
Forces, Pacific. Before action was taken pursuant to said Article by the 
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Board of Review in that offioe, the powers of the Commander in Chief', U,S. 
Army Foroes, Pa.oitio, statutory- or ·o~erwiu, in so far as they perts.in to 
oourts•ma.rtia.l, including the power of' oonfirmation of sentences of general 
oourts-ma.rtial and inoluding powers oonferred in time of war by Articles 
of War 48, 49, 50, Sota a.nd 51, were terminated 19 January 1946 by direotion 
of' the President, and in aocordanoe with instruotions to the Commander.. in 
Chief, U.S. Army Forces, Pa.oitio, contained in a oable from the War Depart• 
ment dated 19 January 1946, as clarified by.a cable from the War Department 
dated 21 January 1946, the Assistant Judge A.dvooa.te General, Branch Offioe 
of the Judge Advocate General with the U.S. Army Foroes, Paoifio, forwarded 
the record of trial to The Judge Advooa.te General. 

3. Summary ot the Evidence. 

For the Prosecution. 

The aooused, First Lieutenant Pervis R. Landry, visited several Manila 
night oluba and then rode about the oity on 21 October 1945 in a. jeep driven 
by a Filipino looking for woman. About midnight he ·stopped in front of the 
Cine Luzon on Rizal Avenue (R. 23·25) a.nd "picked up 11 :r.ria Trinidad, a 
13-year old Filipina. (R. 6,32) who ga.ve the driver her address and olimbed 
into the back seat (R. 14,25,30), sharing it with aocused (R. 8,14,25) 
without comment (R. 14,30), though she asked the driver in Tagalog if the 
lieutenant '\va.a good" {R. 26,30). Pursuant to her request (R. 8,15), the 
driver stopped at her bous~ (R. 25,30) but the aooused, who was holding 
her (R. 26), direoted him to proceed to the New Lire Bar (R. 8,15,26,30), 
though against her wishes (R. 15). Without stopping at the bar they drove 
seven miles to Polo Barrio (R. 8,21,26,30), during whioh time accused hit· 
her twice on the ohin with his fist (R. 14,15,21), remarking that if she 
would not permit him to kiss her he would kill her (R. 8,19). He then 
kissed her twioe (R. 8,21,30), although the driver, who noticed the kissing, 
rem.embered neither the threats nor the striking (R. 30-31). They then 
drove down an old road and stopped at the request of accused, who told 
the driver to leave until reoalled (R. 9,26,27}. 

The victim described what then ooourred as tollowu .Acoused told her 
to ta.lee off her clothes, and on her refusal (R•. 9,16) completely UDdreased 
tliem both, tea.ring her clothes in the process (R. 9), although she later 
stated that a.tter he. opened her clothes she removed them herself (R. 49). 
When oompletely naked (R. 9), they prooeeded from the jeep to some bushes 
where he hit her on the chin a.nd told her to lie down (R. 16). He then 
got on top of her and pulled or told her to pull her legs apart, which she 
did (R. 16,17), and he inserted his private parts in hers (R. 10,17,19,20), 
though. she later told others it was his !iuger aild not his penis (R. 19,20, 
21). Be remained on h•r for a.bout a. halt hour when she broke aw_a.y (R. 17, 
18), but he pursued and caught her, again hit her on the ohia (R. 18), took 
her to a nearby bamboo tree, told her to lie down (R. 9,10,18), alld again 
either had_ intercourse with her (R. 10,18) or held his priTate parts in 
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contaot with her (R. 18). This aot also lasted about thirty minutes (R. 18), 
but ·elsewhere she testified that penetration lp.sted about two hours (R. 17), 
and later told a witness that although accused had entered two fingers and 
ha~ an emission, he was unsuccessful at penetration (R. 48,49). 

The driver's limited version of the sa.me events was to the effect that 
after walking about forty meters distant (R. 27,32), he saw the girl, still 
dressed but crying 11ouch" or "m.amma," jump off the jeep, pursued and even
tually caught by the accused, then clad only in an undershirt (R. 27). 
Trying to help the girl (R. 31), he told accused that she was too young 
but wa.s again directed to go away (R. 27,31). They then returned to the 
jeep, drove about 300 yards farther, and the driver was again dismissed 
(R. 27,31). Shortly he heard the cry of the girl who, now nude, jwnped 
from the jeep and ra.n toward him, then turned back again and went beyond a. 
fence (R. 27), followed by,a.ocused, completely naked but ca.rrying his trousers 
(R. 28 ). 	 . 

Accused then took the girl to &nearby house (R. 10,18), whose occu- · 
pants were awakened by her cries (R. 33,35). Still holding or embracing 
her (R. 11,33,34), he or both of them knocked a.t the door whereupon (R. 19, 
49) a woman opened it and both entered~ still naked (R. 10).. The accused 
asked without success for a. room or sleeping mat (R. 19,34,49), (or the 
girl made a similar request) "so that the Lieutenant oan sleep - then I 
can go away" (R. 34,36). Her face and her private parts were bleeding, 
e.ni her clothes were bloody (R. ll,28,40). The driver delivered her clothes, 
which she put on, and they thereupon returned to the jeep, aocused still 
wearing only shorts (R. 11,28,47). When the military police a.rrived, he 
had his arm around the girl, e.nd when asked if she had been ra.ped or mis
treated she gave a negative response (R. 46). The accused, described as 
"only a 11ttle bit drunk" (R•. 32), or "under the influence of liquor"
(R. 47), left in his jeep with the driver and one military policeman (R. 

29 ), while the girl was ta.ken in another jeep to the Medical Examiner 1s 


· 	Offioe, Bilibid {R. 11,29,36). · Her physioal examination at 0330 that 
morning revealed blood clots on the eyebrow, upper chest, and inner sides 
of the thighs, a out on the chin, e.nd a contused 1/6 to 1/4 inch lacera
tion of the hymen, previously virginal (R. 36-39,47), though a vaginal 
smear revealed no spermatozoa. (R. 37 ,42 ). Six weeks later no evidence 
of injury to the hymen remained (R. 45). 

For the defense. 

The accused was duly warned ot his rights a.a a witness (R. ,50) and 

elected to testify tm.der oath substantially as follows a 


During the evening he obtained a jeep and driver, picked up two Arzrr:, 
friends, and visited two night olubs (R. 51-52). Since it was his birthday, 
:,nd having just succeeded in oommencing a.n assignment where he oould do 
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some work, he "got drunker than I have been for a. long time - and very drunk, 
a.t th'a.t. I didn't know where I we.s going" (R. 55}. He consumed about e. quart 
of whiskey from five o'clook until midnight (R. 56) and, when he gets drunk 
he loses oontrol of himself and does not know 'Mlat he is doing, but remembers 
it all the next de.y and is sometimes ashamed (R. 55, 57). At 2300 his friends 
were driven home and he proceeded on P~zal Street to the New Life Bar for 
more drinks and to see a. certain girl. When he saw a. girl waving, he stopped 
and "picked her up 11 (R. 52). still destined for the New llfe Pe.r (R. 52,53,56). 
He iJmnedie.tely began ma.king love, oontinuing during the entire ride without 
objection except for a little push she gave him at the first kiss (R. 53). 
The'car did not stop at her house (R. 55), nor did she attempt to get out, 
but conversed with the driver in Tagalog on oc ce.si on (R. 63), though she spoke 
no English during the ride, a.caused thus learning nothing of her oape.oity for 
that language (R. 56). He did not hit or cut her during the ride (R. 56). 
The driver protested the lateness of the hour a.nd was about to turn around 
when on accused's direotion he turned off on a side road, stopped the oar, 
and 11 took a walk," until again needed (R•. 53 ). The tempo of the love making 
then inoreased, both playing with ea.oh others' private parts, and finally 
disrobing completely, she with some assistance by accused (R. 53). Finding 
the jeep uncomfortable, and desiring a room, they started walking hand. in 
hand through the brush, the girl leading, when suddenly both stumbled and 
fell, he to his knees and she on .her face (R. 53,54,55 ). F.e picked her up, and 
they then walked.on. After they had proceeded "a little further, n at his re
quest she "laid dmm on her back" and 'he "laid against her but ••• never did 
get on top o71ier 11 (R. 54). He "played with her, 11 but, being unsuccessful 
in getting an erection, placed her hand on his. penis (R. 54). He never asked 
her to have intercourse, and at no time did she cry out or attempt to hit, 
bite or scratch him (R. 54). In a.bout ten minutes, still nude, they e.pproaohed 
the back door of a· house, both knocked, were admitted, and a.midst muoh confusion 
with men and women talking, he asked th.e lady for s. room. · Deciding it wa.s use
less, they departed, someone having secured their cloth-es for them, and return
ing to the jeep, he told the driver to drive off (R. 54). The girl was in his 
arms making no outcry when the military policemen oame and he requested per
mission to take the girl home•e.nd for them to follow (R. 54). 

A three months• associate testified that accused was from "a good family," 
and has an- exoellent character (R. 44 ). 

4. Accused requested the .~ppointment of Captain William C. Fitzhugh or 
Lieutenant Anthony Yturri as individual counsel. This request was denied by 
the appointing authority. Before arraignment this fa.ct was presented to the 
court. Thereupon the president direoted that the trial judge advocate secure 
a statement from the appointing authority or his representative as to the 
availability of the requested counsel, e.nd ordered a recess of the court. 
When the court reconvened the following transpired (R. 3) a 

"TJAi Telephone oommunioa.tion he.s been had by the tria.l judge 
e.d.voca.te e.nd the defense counsel with Colonel Hayne,,Sta.ff Judge· 
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Advocate, .AFWESPAC, who has stated that Captain Fitzhugh and Captai• 
Yturri, both of his office, are unavailable a.s defense coU1LSela i:a 
the present oase beoa.uae of the pressure of other duties. 

"ffiES a Does the defem e desire a oontinua.:aoe, or does the ao
ous ed des ire to prooeed? · 

11DEFa In view ot the statement of the refusal, the defense does 
not desire a. oontinu.&nce. 

"ffiESa Very well, we will proceed.• 

Without objection by the defenae the court then proceeded with the trial. 
Subsequently, after the prosecution had presented its case and rested, Captain 
Fitzhugh testified in behalf of the defense a.s a. cha.raoter witness for the ac
cu.sed, but before doing so he was interrogs.ted with respect to his availability 
and that ot Ueutemnt Yturri a.a individual defense coUI1Bel, a.nd testified 
that he was a. Section Head in' the Office of the Staff Judge Advocate, AFNESPAC, 
in the City of Manila, where apparently the trial was held, and that Lieu
tenant Yturri worked in his section. His duties were ·not oonnected with 
"reviewing." Aooused had expressed a. ·desire to have him a.ct a.a "defense . 
counsel." What happened thereafter is described by the witness as followsa 

"••• After talking to Lieutenant Landry, I went to Colonel Haynes, 
who is Staff Judge .Advocate - I told him that I had been requested 
as counsel a.nd that I was willing to function a.a such. And he said 
he would rather I would not - because of nv duties as Section Head, 
he oouldn' t spare me from the office a.a long as it would take to 
work up the oa.ae. We figured it would take a. week or ten de.ya. He 
also thought that a.a the office we.a the reviewing authority of genera.! 
court-martial oases that it wa.s not proper for personnel from that 
office to be taken for defense counsel, if others were available 
elsewhere" (R. 43). 

An aocused is entitled to military counsel of' his own selection, "if 
reasonably a.vailable" (AW 17, MCM., 1928, par. 45a.). However, "questiona 
ot availability of counsel a.re primarily for determination by the oonTerdng 
authority, and his decision will not be reviewed except upon a showing ot 
abuse of discretion". (CM 202846, Shirley., 6 .BR 358J see also CM 207588, 
Lizotte, 8 .BR 358). In view of the statements ma.de by Captain Fitzhugh 
it does not appear that there has been any suoh abuse. Further., accused 
did not ask for a oontinuuce or object to trial without being represented 
b7 oounsel whom he had requested, and ma.y be deemed to ha.vo waived a:a.y 
rights that he might otherwise have had on this score. Finally, the record 
conclusively shows that he was ably represented by the assistant defense 
counsel. Ila view of all these circumstances it is the opinion ot the 
Board that even assuming that the oonvening authority should have granted 
accused's request, the record establishes that his substantial rights were 
not injuriously affected by trui refusal. 

5. The evidenoe establishes beyond a reasonable doubt an assault on 
Maria Trinidad by accused, aggravate4 by indecencies. Almost from the 
moment the 13-year old Filipina. entered the oar wtil the 
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military police arrived several hours later aocused repeatedly committed 
acts which constituted the offense - he threatened to strike and did strike 
her; he fondled her in a most licentious manner; and he applied force to 
her person in revolting ways that ca.n only be described as reprehensible 
in view of the immaturity of his victim, who clearly was not qualified by 
experience to resist too strenuously the improper advanees of an American 
officer, and the handicap from which she suffered by reason of her obviously 
limited knowledge of the English language. While her own testimony con
tains several instances of self-contradiction, and was impeached in part by 
other witnesses. her ·extensive injuries and blood-stained clothing, her 
screams, cries and protests, denied only by the accused, and her attempts· 
to escape from him, as corroborated by the driver, overwhelmingly destroy 
any possible defense based on consent. The depraved and contemptible nature 
of the aots committed upon this young girl may properly be considered as 
an aggravating circumstance in reaching the conclusion that the find:i.Jlg of 
guilty, as modified first by the-approving and then by the confirming au- · 
thori ty, is fully supported by the record of trial. The offense of which 
accused was found guilty, as finally confirmed, is a lesser included offense 
of the crime of assault with intent to commit rape (CM 199369, Davis, 4 BR 
37,43, C:M 218643, Bright, 12 BR 103), and with equal reason of thecrime of 
rape. That aoou.sed's conduct was a violation ot Article of War 96 is tho
roughly established (1iCM 1928, P• 189). 

While the record indicates 'that accused had indulged in intoxicating 
liquor during the course of the evening; not only is there an absolute lack 
of ,proof that he was drunk to suoh a.n extent as to make him irresponsible for
his actions, but the record ia convincing that he was not in fact drunk. 

6. War Department records show that accused is 25. yea.rs and 4 months 
of age~ is single. He graduated f'rom high school and for four years 
attended but d;d not graduate from Louisiana St.ate University.· Upon com
pletion of the four year R.o.r.c. course at the latter institution he was 
oo:.unissioned a second lieutenant, Field Artillery, Reserve\Corps, 18 ~y 
1942, and was called into active service 10 June 1942. He was promoted 
to First Lieutene.nt 12 February 1943. He had no civilian occupation. 

7. The court was legally constituted and h.ad ·jurisdiction over.the 
accused and of the offense. No errors- injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record or trial is legally sufficient to support 
the findings. of guilty and the sentence e.nd to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a Violation of Article 
of W'ar 96. 

~4-V~ Judge Advo~&te 

W#a;, ,A. /f_¼.t . ' Judge Advocate 
I 

CcvJ?, W. u.J~ • · Judge Advoca'lie 
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SPJGK - CM 307044 1st Ind 

Bl ASF, JAGO, Washington 25, D. c. APR 1 7 1946 

TOa. The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated Ma.y 26, 1945, there 
are transmitted herewith.for your action the record of trial and the opinion 
of the Board of Review in the ca.se of First Lieutenant Pervis R~ Landry 
{0-446383), Field Artillery. · · 

2. 'l'his of',ficer was tried by general court-martial on a charge of 
ra.pe of one Maria. Trinidad in viola.tion of Artiole of War 92. He was found 
guilty of the Specification of the Charge exoept th.e words, 11forcibly and 
feloniously, against her will, have carnal knowledge of Mlria. Trinidad, 11 

substituting the re.for the words, "with intent to cornmit rape on :Maria. 
Trinidad, oommi t an a.ssa.ul t on the person of the said :Maria Trinidad. 11 

He was found not guilty of the Charge but guilty of a violation of the 
93rd Article ,·or War. No eyidenoe of arr:, previous conviotion was introduoed. 
He was sentenced to be dismissed the s ervi oe of the United States and to be 
confined at hard labor for five years. The reviewing authority approved 
only so much of the findings "as involve findings that aocused, at the 
time'and place alleged, committed an assault and battery, aggravated by 
indecencies, upon Maria Trinidad, in violation of.Artiole of War 96, 11 and 
only so much of the sentence as provided for dismissal from the service. 
The reviewing authority forwarded the reoord of trial for aotion under 
Article 6£ War 48 to the Commander in Chief, U.S. Army Forces, Paoifio,. 
who. oonfirmed only so much of the findings of guilty of the Specifioation 
of the Charge and the Charge "as involves a finding of guilty of assault, 
aggravated by indecenoies, in violation of Artiole of War 96, 11 and confirmed 
the sentenoe as modified by the reviewing authority, but withheld the order 
direoting the exeoution of the sentenoe pursuant to Artiole of War 6~ and 
forwarded the reoord of trial to the Branoh Offioe of the Judge Advooate 
General with the u. s. Army Forces, Pacific. Prior to action by'the Boa.rd 
of Review in that office~ in a.coorda.noe with instruotions f'rom the 'Viar 
Department to the Commander in Chief, U. s. Army Forces, Paoifio, the 
Assistant Judge Advooate General, Bre.noh Office of the Judge Advocate General 
with the U.S. Army Forces, Pacific, forwarded the record of trial to The 
Judge Advocate General. 

· 3·. A. swmnary of the. evidence may be found in the a.ooompaeying opinion 
of the Boa.rd of Review. I oonour in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentenoe as con
firmed by the Commander in Chief, u. s. Army Foroes, Pacific, and to wa.rra.nt 
confirmation o~ the sentence. · 

On 21 Ootober, near midnight, while riding in a "jeep" in Manila., 
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accused 11picked up" a 13-year old Filipina.. Maria. Trinidad, in front of 
the Cine Luzon. He immediately began to oommit improper aots and continued 
to do so until the arrival of the military police several hours 1ater. He 
threatened to strike and did strike her J he fondled her in a most licentious 
ma.nner, and he attempted to have intercourse with her, or applied foroe to 
her person in a revolting fashion. Accused's reprehensible conduct may not 
be condoned. He has clearly demonstrated that he is unfit to continue as 
a. commissioned officer in the Army of the United States. I recommend that 
the sentence as previously confirmed be confirmed and.ordered executed. 

4. Inclosed is a form of acti~~-~esigned to carry into execution the 
foregoing recommendation, should t meet · your 

2 Inols THOMAS R. GREEN 
1.·Record of trial Mljor General 
2. Form of aotion --- The·---- Judge Advooa.te General 

( GCW 89• l May 1946). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washingt·on, D.C. 

SPJGN-c.M .307045 

U N I T E .D S T A T E S 	 ) 7TH INFANTRY DMSION 
) 

v. 	 ) Trial by Q.C.M. 1 convened at 
) Kyongsong, Korea, 81 10 and 1.3 · 

Private First Class PETE M. ) November 19 45. To be hanged 
RODRIGUEZ (3942:3658), Compaey ) by the neck until dead. 
K, 184th Infantry. ) 

OPINION o.1' the BOARD OF REVllW 

HEPBURN., BAUGHN and 0 1CONNOR., Judge Advocates 


1. The Board of Review has ·examined the record of trial in the 
case of the soldier named above and submits this, its opinion., to The 
Judge . Advocate General. . 

2.- The accus,ed was tried upon t~ follold.ng Charges and Specifi 
cations: 

CHARGE I: Violation of the 86th Article of War. 

Specification: In that Private First Class .Pete M. Rodriguez; 
Compaizy- K~ 184th Infantry, being on guard and posted as 
a sentinel at Communication Center, Kyongsong., Korea; on 
or about 6 October 1945, did leave his post before he was 
prop~ly relieved. ' 

CHARGE II: Violation of the _92nd 	Article of· War. 

Specification: · In that Private ~First Class Pete M. Rodriguez, 
Company K., 184th Infantry, did., at K'yongsong., Korea; on 
or about 6 October 1945, torcib~ and feloniously against· 
her will., have carnal know~dge of Mrs. Yang, Pok Ja. 

C~RGE. III: Violation of the 93rd Article of War. 
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Specification: In that Private First Class Pete M. Rodriguez, 
Company K, 184th Infantry, did, at Kyongsong, Korea, on 
or about 6 October.1945 unlawfully enter the dwelling of 
Mr. and Mrs. Yang, Pok Ja, with intent to co!lllllit a criminal 
o.i'.fense to-wit: Rape therein. 

He pleaded guilty to Charge I and its Specification, not guilty to the 

remaining Charges and Specifications, and, all of the members present 

at the time the vote was taken concurring, was found guilty of all the 

Charges and Specifications. Evidence was introduced of a previous con

viction by a Summary Courts-Martial of an absence 'Without leave for 

three da_ys. ill of the members present at the time the vote was taken 


·concurring, he was sentenced to be hanged by tha neck until dead. The 

reviewing authority approved the sentence and in his action provided: 

"Pursuant to Article of War 50½ the order directing the execution of 


. the sentence is vd. thheld. 11 The record has been treated as though for
warded for action under Article o:t War 4s.· 

J. The competent evidence tor the prosecution may be summarized 
as follows: 'On the night of 6 October 1945, accused, a member of Coxnpaey
"K", 184th Infantry (R. 6, 7, 10) was performing guard duty in Kyongsong, 
Korea, on a two-man post. His guard duty was to extend from 8 p.m. until 
midnight and the post was the Communication Center in a school house 
(R. 7). About 8 :30 p .m. the accused l3 :tt his post armed with a .45 caliber 
pistol and remained· away for about one hour to an hour and a half (R. 8-9). 

About 9:30 p.m. on 6 October 1945 :Mr. ,Yun., Kuan Sen and his 
w.Lfe Yang, Pok Ja, of 2512 Sam Chung Jung., Kyongsong., Korea., were sleeping• 
in their. dwelling when they heard someone, who proved to be the accused., 
scale the ,rail outside, walk about, knock on the door and w.indow and 
say "MP, MP." Mr. Yun thinking it was the police arose and opened the 
door. The accused pointed a, pistol at him, entered and made a brief 
search of the house, notwithstanding their protests that they were 
Korean arxl. not Japanese, as claimed by the accused. While pointing. 
the pistol at them, he ordered them to remove their clothing. After 
they had removed their clothing be discharged the pistol into the floor, 
and told Mrs. Yun to lie down. She called the accused's attention to 
the fact that she was menstruating but he pushed her d01'Il1 took off 
his pants, "went on top of" her and engaged her in sexual intercourse 

· while the husband sat on the floor a few feet away (R. lJ-15, 18-20). 
During the act accused held the pistol in his right hand resting on the 
110m.an•s breast (R. 16). A.f'ter he had completed coition accused arose 
and forced the woman to wipe bis· penis off 'With her underwear (R. 15). 

' The husband was too !:rightened to oppose the.accused (R. JS).· 

Because of her fear of the pistol the wi.fe removed her clothing (R. 18) 

and did not resist or offer any opposition to the intercourse (R. 19). 

Mrs. Yun had never seen the accused before that night (R. 18)~ Penetra

tion was effected (R. 12, 19). 
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An examination of accused's clothing several days later dis

closed blood on his shirt, trousers and shorts (R. ll; Pros. Eu. F 1 

01 H). Whan questioned accused at first denied all knowledge of the 

occurrence. Upon .further questioning he admitted being in the house 

and making advances to the woman but he asserted that he left 'When her 

husband arrived. Final~ he admitted having :!.ntercourse "Iii. th the woman 

and discharging the pistol (R. 12). 


4. -The accused, after being duly nrned of bis rights, elected 

to testify under·oath (R. 20-21). On the morning of 6·0ctober 1945 

he was on guard when a woman came to him am asked him to give her a 

blanket. He told her he would ii' she would have intercourse whereupon 

she pointed to a house. He did not, however., give the woman a blanket 

at the time or later. He was not certain that she was Yang, Fok Ja. 

At 2000 o 1clock he reported to bis post for guard but left a short 


·while 	later and went to the house and knocked on the door. He was 
met by the woman dressed only in shorts and shirt. She smiled and he 
entered and found her to be alone. The accused started "playing".with 
her and she removed her shirt and pants., at his request. Although he 
discovered that she was menstruating., he "felt like having intercourse 
with her" and· lay down "Iii.th her and was about to effect a penetration 
when bar husband entered. The accused got excited., drew his pistol and 
fired., and then made his escap~ (R. :21., 24). He returned to bis post 
and upon being relieved went to his barracks (R. 22). He was arrested 
the next day and questioned. At first he would not answer. He was 
taken to the stockade several times where he was questioned for long 
periods of time without being given any food. When he gave his version 
ot:. the occurrence he was accused of ly.tng and threatened ld. th a beating. 
Ha finally signed a statement without his rights having been explained 
nor knowing its full meaning (R. 22). 

· 5. The accused has been convicted of (l) leaving his post before 
being property relieved while on guard and posted as a sentinel, in 

violation of Article of War 86; (2) rape, in violation of Article of War 
92; and (.3) housebreaking, in violation of Article of War 9.3. 

With reference to Charger, it was clearly established by the 
evidence for the prosecution and admitted by the accused in his testimony 
and by his plea ·ot guilty that he did., as charged, leave his post before 
he was regular~ relieved, attar having been posted as a sentry, at the 
time and place alleged in ·the::specification. All of the essential elements· 
of the offense having been proved and adml.tted the accused was properly 
and le ga~ found guilty of a 'Violation of Article of War 86 (M:CM., 1928, 
par. 146.2, P• 161). 

, With reference to Charge Ir., rape is ·the unlawful carnal 

knowledge of a woman by' force and without her consent (MCM., 1928., par. 

14~ p. 165) •. It is not neces9&r7 .to prove resistance in order to 
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' · establish the commission of the crime of rape if the failure to resist 
is induced by fear of death or of great bodily harm (CM ETO 10742, Boyd; 
CM ETO 13897, Coffee; CM ETO 18528, Shakespere). 

"Consent, however reluctant, negatives rape; but 
where the woman is insensible through fright, or 
where she ceases resistance under fear of death or 
other great harm*** the consummated act is rape" 
(l Wharton's Criminal Law, 12th Ed. Sec. 701, pp 
942:-943). 

It was clearly established that the accused did at the ti.ae and' 
place alleged in the Specification have carnal knowledge of the woman 
named therein. Sha and her husband contended that she submitted to the 
intercourse unwillingly and that her failure to resist was due to her 
fear of death or great bodily harm at the hands· of the accused who threatened 
her and her husband with a loaded firearm. ThEUcontended that after forcing 
her to disrobe at pistol point he deliberately fired the weapon in order 
to dispell aey thought of. resistance and to demonstrate his ability to kill. 
He did this immediately before pushing her down on the mattress and giving 
vent to bis sexual desires. Such circumstances, if believed, are legally 
sufficient to support a finding of guilty '0£ the crime ·charged. The ac
cused denied the use of force or threats and contended that ha called at 
the house by pre-arrangement w.l th the woman and when about to engage in 
intercourse with her the husband unexpectedly entered. Dlring the ex
citement of mald.ng his escape from the house he accidentally discharged 
his weapon. There was thus presented a clear issue of £act for the de
termination of the court. That tribunal has resolved. the issue against 
the accused. Such was within its province. It had the opportunity of 
seeing, hearing, and observing the l'litnesses. The court has imposed the 
death penalty and therefore the Board of Review may weigh the evidence 
and judge the credibility of the l'li.tnesses. A careful. examination ot 
the record;. mindful of this duty, fails to disclose any. good reason for 
disturping the findings of the court. 

The victim am her husband told a straightforward story of how 
the accused without invitation ente'red their abode pretending to be an 
"MP" and at pistol point compelled her to undress and then, notwithstanding 
her menstruating cqndition, compelled her to,have intercourse with him in 
the presence ot her husband. She undoubedtly submitted through fear of . 
his loaded firearm. On the other hand, the credibility of the accused was 
seriously i~eached by his conflicting pre-trial versions of his conduct 
that night and by his contention that he did not engage in saxual inter
course when the contrary appeared from the condition or his clothing. · 
All of the elem.ants of the crime are .sustained by competent substantial 
evidence an.i the findings should not be disturbed. 

With reference to Charge III, housebreaking is defined as un

lawfully entering another's building with intent to commit a criminal. 
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offense therein (MCM, 1928, sec. 149.!, p. 169). The evidence for the 
prosecution clearly established that the accused gained entrance to the 
home of Yang, Pok Ja am her husband by threat of force and violence 
and by pretending to be a member of the military police. The entry was 
therefore u.nJ.awtul, and the intent to commit rape, as alleged, was pro
perly and legally inferred by the court from the fact that he did colll!llit 
rape almost inmedi.ately after his entry. He admitted in his own testi 
mony that his purpose of entering the house was to have sexual relations 
with the woman whom he claimed had invited him there for that purpose. 
His contention that he had been invited was rejected by the court in 
favor of the story told by Mr. Yun and his wife that he tricked them 
into opening the door by his false pretense or being a military police
man and then entered with levelled gun. By virtue of the same reasoning 
as expressed with reference to the preceding Charge the findings of 
guilty of this _Charge and its Specification should be sustained. An 
intent to commit a specific crime at the time of entry may be inferred 
from the circumstances, particularly his conduct upon entering (CM ETO 
13255, Gonzales j CM ETO 16.340, Dam9. so; CM ETO 15090, Tuval et al) • 

6. The Charge Sheet shows that accused is twenty-one years and one 
month of age. Yli.thout prior service he was inducted at Salinas, Ca.li.t'onu.a, 
on 24 August 1944. 

7. The court was legally constituted and had jurisdiction over the 
person and of the offenses. No errors injuriously a£fecting the sub
stantial rights of the accused were colllllitted during the trial. In the 
opinion of the Board of Review the record of '!irial is legally sufficient 
to support·the findings of guilty and the sentence and to warrant con
firmation of the sentence. The penalty for rape is death or life im~ 
pr.i.sonment as the court-martial may direct (AW 92). 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJQN-cK .307045 
liq ASF, JAGO, Washington, 
TO, The Secretar;r of War 

D. C. 
1st Ind 

APR 2 1S4C 

1. Herewith transmitted tor the action ot the President are the 
record of trial and the opinion o! the Board o! Revie,r 1n the case ot 
Private First Cl4ss Pete JL. Rodrigues (.394Z3658), Com~ K, 184th 
Infantry. 

2. I concur in the opinion o! the Board ot Bevin that the record 
ot trial is legally sufficient to support the findings of guilcy and 
the sentence and to warrant confirm.at.ion of the sentence. I recommend 
that the sentence be confi.?med but commuted to dishonorable discharge, 
total forfeitures, and confinement at hard labor for twenty years, that 
the United States Penitentiary, McNeil Island, Washington, be designated 
as the place o! con!iDSment, and that the sentence as thus modified be 
ordered executed.· · 

.). Inelosed are a draft o! a letter for your signature, trans
.mitting the record to the President for bis action, and a form of 
Executive action designed to carey into e!:f'ect the foregoing recClll
mendation, should Reh action meet with approval. 

3·Incls THO:W.S H. GREEN 
1 - Record ot trial Major General 
2 - D.f't. of ltr. !or The Judge .A.dvocate General 

sig. Sec. ot War 
3 - Form ot ExecutiTe 

action --------------------·---
( Gcmo 137, 24 ~ 1946). 
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WAR DEPARTl!E11T 
in the Office or The Judge Advocate Geaeral 

Washhgto:n 25, D.C. 

JAGQ - CM .307046 

U N I T E D S T J. T E S 	 ) 
) 

v. 	 ) 
) 

Major JOHN F. McBRIDE ) 
(0-916.3lJ), AC, Head- ) 
quarters, V Bember Com- l)
mand, APO 710. 

JUL 1 5 1946 

FIFTH J.m FCRCE 

Trial b;y G.C .M., conveaed at 
Headquarters, Fifth Air FGrce, 
AFO 710, 4-5 September 1945. 
Dismissal. 

OPINION or the BOA.RD OF REVIEW 

WURFEL, OLIVER ud DAVIS, Judge Advocates 


1. The Beard or Review has examiaed the record or trial in the case 
or the officer aamed above and submits this, its opinioa, to The Judge 
Advocate General. 

2. The accused was tried upoa the follewb.g Charges ud Specifica
tioass 

CHARGE Ia Violation of the 96th Article of War. 

Specificatioa 1: ~ that: Major (the• Captab.) J•lllll r. McBride, 
Headquarters, V Bomber Command, while Special Service Oft1
cer and Post Exchange Officer of V Bomber Cemmal!ld, oa or 
about 17 September 1944, did, at APO 713, wrongf'ull7 sell 
for a prQfit to the Mab Exchuge, Base E, -3670 .50 caliber 
shell type cigarette lighters at a unit price of $2.40 or. 
total price or $8,808.00, which said cigarette lig~ters 
were purchased b)" the said Major John F. McBride at a unit 
price or $1.36 or total purchase price ot $4,991.20, 
being a profit to the said Major John. F. McBride ill the 
amount or $3,816.so. 

Specitication 21 In that Major (then Captain) Johll 1. McBride, 
Headquarters, V Bomber Command, while Special Service a?ld 
Post Exchange Officer ot V Bomber Oeamand, did, at APO 
920, OD or about 4 October 1944, wrongfully sell for a 
profit to the 90th Bombardment Gr•up Exchan.ge 777 .so 
caliber shell type cigarette lighters tor a unit cost et 

http:Exchan.ge
http:3,816.so
http:4,991.20
http:8,808.00


(1.38) 


$2.44 or total cost ot $1,895.88, which said lighters 
were purchased by the said 14ajor Johll F. McBride at a 
Wlit price or $1.36 or total purchase price G! $1,056.72, 
beag a profit to the said Major John F. McBride a the 
amount or $839.16. 

Specil'ication .3: In that Major John F. McBride, Headquarters, 
V Bomber CommalD.d, while Special Service and Post Exchange 
Officer of V B0mber CollllllB.nd, did, at J.FO 72, during the ' 
month of January 1945, wrongfully sell tor a protit 1471 
.50 caliber shell type cigarette lighters to Base K 
Exchange at a sale price or $1.70 per wrlt Gr total sale 
price or $2,500.~0 which said lighters bad been purchased 
by.the said Majer John F. McBride at a unit price ot 
$1.36 or total price of $2,000.56, beiJ1g a profit te the 
said Major Johll F. McBride in the amount or $500.14. 

Speciticatioll 41 In. that '!!.ajor ( the• Captah) Johll F. McBride, 
Headquarters, V Bomber Command, while Special Service and 
Pest Exchange Officer or V Bomber Command, did, at AFO 
71.3, o• ·or about 8 December 1944, wro:agfully sell for a 
pro!it to Main Exchange, Base E, 200 sets et salt and 
pepper shakers at a unit price er $7.20 or total aale price 
o:t: $1,444.00, which said salt and pepper shaker sets had 
been purchased by the said Major John F. McBride at a 
unit cost Qf $4.00 or total cGst o:t: $800.00, being a profit 
to the said Major John F. McBride i~ the amount o:t: $6"4.00. 

Specitieation 5: In that Major (theJL Captai».) John F. McBride, 
Headquarters, V Bomber Command, while Special Service and 
Pest Exchange Officer et V Bomber Commn.d, did, at APO 
71.3, on or about 21 December 1944, 'Wrongfully sell !or a 
profit to the Main. Excbe.Jlge, Base E, 50 beer mugs at a unit 
sale price or $11.29, or a total sale price or $564.50, 
which said beer mugs had been purchased by the said Major 
John F. McBride at a unit cost o:t: $7.20 or total cost or 
iJ60.oo, being a profit to the said Major John F. McBride 
in tbe amount or $204.50. · 

Spec1ticatien 6: In that Major John 1. McBride, Headquartera 
V Bomber Oomma12.d, while Special Service and Post Exchange 
Officer et V Bomber Command, did at APO 710, durhg the 
molllth of February 1945; through persennel or the 91st Fhoto 
Wing Exchange wrengfull1 sell :tor a profit 42 sets of salt 
ud pepper shakers at a unit price of $6.00 or a total 
sellillg price of $252.00, which said salt and pepper shaker 
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~ets bad been purchased by the said Major John F. McBride 
at a unit cost of $4.00 or a total cost or $168.00, being 
a profit to the said Major John F. McBride in the amount 
or $84.00. · 

Speciticatioa 7: In that Major John F. J/.cRride, Headquarters., 
V Bomber Command, while Special Service and Post Exchange 
otficer or V Bomber Command, did at APO 710, duri:11.g the 
month of February 1945, through personnel or the 91st Photo 
Wing Exchange wrongfully sell tor a profit 36 beer mugs at 
a unit price of $8.00 or a total selli.Jlg price or $288.00, 
which said beer mugs had been purchased by the said Major 
John F. McBride at a uait cost or $7.20 or a total cost et 
$259.20, being a profit to the said Major Johll F. McBride 
in the amcunt or $28.80. 

Specification. 8: In that Major Johll F • McBride (thea CaptaiJI.)., 
Headquarters, V Bomber Command, while Special SerTice and 
Post Exchange Officer or V B~mber Ctimmand, did, at APO 
929, on or about 28 February 1944, wrongfully sell tor a 
profit to Firth Air Force Officer's Mess, one pool table 
with accessories tor.• 88 Australian currency, value about 
$284.24, which said pool table with accessories bad bee• 
purchased by the said Major Johll F. McBride fer• 73.15.0 
Australian currency, value •f about $238.22, beug a profit 
to the said Major Jeha F. McBride of about $46.02. 

Speeiticatioa 9: (Disapproved by the reviewing authority). 

Speciticatio• 10: IR that Jdajor Jelm F. JJlcBride (thea 
Captaia), Headquarters, V Bember Command, while Special 
Service and Post Exchnge 0!£icer et V Bomber Command, did, 
at A.PO 713, Unit l, on. or about 12 May 1944, wrongfully 
sell tor a profit to the 345th Bombardment Group Officer's 
Club, one pool table with accessories for, 88, Australian 
currency, value about $284.24, whieh said pool table with 
accessories had been purchased by the said M!l.jor John F. 
McBride for• 73.15.0, Australiall. currency, value about 
$238.22, being a profit to the said Major John F. McBride 
of about $46.02. 

Specification lls (Finding ~r· not guilty). 

CHARGE II: Violation or the 95th Article or War. 

Specification l: (Finding of· not guilt1). 
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Specificatioll 2: In that flajor John F. McBride (then Captain), 
Headquarters, V Bomber Colllllland, having been attached to 
Headquarters Squadron, V Bomber Command for ratioas from 
30 January 1943 to l November 1944 and having utilized 
messing facilities provided by Headquarters, V Bomber 
Command durillg said period, did, at APO 927, during said 
time, wrongfully submit pay vouahers covering said period 
to W. G. Bro, Finance Of'i'ieer, Base Seetio:a 7, failbgto deduct on said vouchers for meals furnished to him b7 
the United States Government.· 

Accused pleaded not guilty to all Charges and Specifications. He was 
found guilty of Specifications l to 10, inclusive, of Charg~ I; not 
guilty of Specification ll; and guilty of Charge I. He was found not 
guilty of Specit'ication l of Charge II, guilty of Specification 2, and 
not guilty of Charge II, but guilty of a violation of the 96th Article 
of War. No evidence of previous convictions was introduced. Accused 
was sentenced to be dismissed the service. The reviewing authorit1 dis
approved the finding or guilt1 or Specification 9 of Charge I, and ap
proved the senteuce. The eonf'irmillg authority conf'irmed the sentence 
and forwarded the record of trial pursuant to Article of War 50½, but 
before .final action had been taken pursuant to Article or War 50½, the 

~ 	 jurisdiction or the eonf'irming authority to order execution of the 
sentence was revoked and the record or trial was forwarded to this otfiee • 

.3. Accused was Special Service Ofticer of the V Bomber Command from 
Januar11943 to 20 April 1945 (R 20). From March or April ot 19.44 to the 
latter date he was also Post Exchange Of'fieer and was detailed as "co
ordinator for the entire Command to see that they got their share of 
supplies• (R 58). Besides organizing the flow or exchaage supplies from 
Australia, he bought in his on Dame ud on his owJt credit or with his o1'll 
cash 8300 cigarette lighters at $1.36, 1716 souvenir beer mugs at t7.20 
and 600 sets of salt and pepper shakers at $4.00 (R 13; Ex. l, R 15; Ex. 
3, R 22, 25). He resold them ill part as follows, 

On 	17 September 1944, to Main Exchange, Base E, 3670 
. lighters@ $2.40 (R 14; Ex. 2-C, R 25). 

On 	4 October 1944, to 90th Bombardment Group Exchange, 
777 lighters @ $2.-44 (R 14; Ex. 2-H, R 26). 

On 	 4 January 1945, to Base K Exchange, 1471 lighters 
@ $1.70 (R 14; Ex. 2-D, 2-E, 2-G, R 27, 28, 29). 

OJ! 8 December 1944, to Main Exchange, Base E, 200 sets ot 
.. ·· salt and pepper shakers@ $7.20 (R 14; Ex. 2-B, R 30). 
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On 21 December 1944, to Main Exchange, Base E, 50 beer 
mugs@ $11.29 (R 14; Ex. 2-A, R Jl). 

During February 1945, to 91st Photo Wing Exchange, I;). 
sets of salt and pepper shakers @ $6.00 (R 17; Ex. 6, 
R J2). · 

During February 1945, to 91st Photo Wing Exchange, J6 
beer mugs@ $8.00 (Ex. 6, R J2, JJ) • 

• 

Of' the items purchased,. 1,482 beer mugs are still stored, 148 are aot 

accou».ted for; 137 salt and pepper shakers are stored and 221 not ac

counted tor; 2,182 lighters are not aeeGWlted tor (R 45). Accused also 

purchased two billiard tables £or $2J8.22 each and sold them, one on 

28 February 1944 to the Fifth .lir Force Officers' Mess tor $284.24, am 

one on 12 May 1944 to the 345th BombardmeD.t Group Of'ticers I Club for 

$284.24 (R 14-17; 35, 36; Ex. 2-I, 4-A, 4-B, 5, 7). Malty ot these items 

were transported on GoverJllll8at plaaes from Australia to bases ill forward 

areas (R 22). The total gross profit om the above transactions amounts 

to more thaa $6,000.00. · 


Although accused ate at Army messes during most er the time alleged, 

thereby becoming obligated to reimburse the Government, he submitted pay 

vouchers throughout the period without maki.llg aey ~eduction therefor 


. (R. 14, 21; Ex. 2-M). . 

4. Af'ter his right, had bee:Q explai.Jled accused elected to be sworn 
and testitied at length in his own behalf (R 54). Be claims to haTe wo11 
about $JO,OOO in gambling and that.he f'ina».ced the purchases out or his 
winnings (R 58, 66). The actual transactions described in the speoifi~ 
cations or Charge I were substantially wadisputed, but accused asserted 
that he made no overall profit on the sales because much merchandise was 
lost in shipmellt or~ the course or military operations. It was his 
position that the gross profit or $5676.10 on the lighters alone actually 
disappeared it these losses were charged against it (R 75-84). No records 
ot his transactions were availa.ble because the)" were lost on Le:yte Island 
during military operations and because or the loss he was forced to testify 
from memory (R 59, 72). He stated that it was not possible to prove that 
a net profit was or was not made on the sale of the lighters because car
te.ill £acts essential to a computation were not in evidence (R 102, 103). 
The salt and pepper shaker, and the mugs uasold have not been paid for and 
accused will not sell them until he gets a better price from the vendor 
(R 87). 
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The dif'ficulties encountered b7 accused in obtaining merchandise 
for the exchallges served by-his organization, at a time when it was very 
difficult to get a~hing to sell, were commented upon by a fellow 
officer who bad known accused all during the period in question and who 
testif'ied in his behalt as follows: 

•Q. Would you say that :Major McBride was a good special 
service, or let's say supply, special service, or P.X. officer? 

"A. I would say that he was one of the best this theater 
could have possibly had during the war. Over here, at the 
time, the conditions that existed made it extremely dif'ficult 
to get supplies any time. Having been in the supply game !!Ver 
since I came over here over two years ago, I know for a fact, 
and from bitter experience, it has been extremely d1.f'ficult 
to get supplies of any nature, whether authorized or unauthor
ized. I would say personally, to the best of my knowledge 
and belief, that Major McBride exercised more initiative and , 
wor~ed harder and did more to get supplies and equipment for 
the troops than any man who has ever come over here~ In my 
opinion, he has done a beng-up job." (R 109) 

As to his failure to deduct for meals furnished by the Government, 
accused said it was an "oversight and forgetfulness•• on his part; be had 
offered "months ago •••to square it up with Fifth Air Force finance" {R 65, 
66, 86). 

In rebuttal to accused's testimony that he had made no money on his 
sales, the prosecution introduced evidence that, even considering all of 
the lighters as lost which were unaccounted for by the evidence, accused 
still made a profit of $1,788.00 on the sale of: lighters (R 119). 

5. It is wrongful and a violation of the Articles ~f War for mili 
tary personnel to engage in private business when such activit7 in a».7 way 
tends to interfere with a militar7 assignment. 

•There are limitations upoa the activities of officers 
and other personnel subject to military law. The geural 
principle underlying such limitation• is that every member of 
the ¥1.litary Establishment, when subject to military law, is 
bound to refrain from all b~einess and professional activities 
and interests not directly eollllected with his military duties 
which would tend to interfere with or hamper in any degree his 
full and proper discharge-of such duties or would normally give 
rise to a reasonable suspicion that such participation would 
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have that effect. Any substantial departure from this 
underlying principle would constitute conduct punishable 
under the Articles of War• (par. 21(2), AR 600-10, 8 July
1944). 

If there is any doubt in an officer's mind whether a projected enter
prise will contravene the foregoing principle, be may r~port the facts 
and request instructions from the War Department in advance (par.~ 
(2) (g), AR 600-10, ~). 

Where officers bought and resold at a profit ,362 bottles of cham
pagne to French hotel operators, it was held that the transactions were 
wrongful and a violation of Article of War 96. 

• 1Tbe activities alleged are not only incompatible with 
the status of' accused •• ~as officers of the Army, but are of 
such nature as to tend to interfere with and hamper the full 
and proper discharge of their duties in this active theater of 
operations and certallly to give rise to the reasonable inf'er

.ence 	that they would have that effect.• They constitute 

violations of'· AR 600-10 •.•• • (CM 29.3926, !w!E, et al),. 


There is substantial evidence of record from which the court could 
find that accused, while servi!lg as Special Service and Post Exchange 
Officer of' an overseas command, sold merchandise which he had purchased 
privately, at a considerable mark-up, to post exchanges and officers' 
messes which were located in the same theater of operations. The evidence 
is not clear whether the purchasers alleged iJll the specifications of 
Charge I were actually under his personal supervision or control or 
whether he bad the duty as an agent of' the Government to make· purchases 
for them of the merchandise in question. But it does appear that be 
played an active part in expediting the general flew or special service 
and post exchange goods from Australia to the forward bases amd was in 
constant touch with exchange officers. 

That post exchange merchandise and special service equipment may have 
been difficult to obtain at that time in forward areas does :120t excuse 
these outside activities or accused. The items'which he bought and sold, 
particularly the salt and pepper shakers and the souvenir beer mugs, were 
hardly essential to the well-being of the troops and there is no evidence 
that they could not have been bought directly by the purchasers rather 
than through accused as an intermediary. The transactions were or such 
size and the profit so substantial that they cannot be said to have been 
:merely nomiul. It is questionable whether one who himself is dealing in 
post exchange merchandise is a proper person to serve as a staff post 
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exchange officer, and it seems plain that such private business interests 
would "normall1 give rise to a reasone.ble suspicion" that they would 
n1nterfere with or hamper" in some degree the proper discharge of his 
official duties. The Board of Review is therefore of the opinion that 
there is substantial evidence of record from which the court could 
properly find that accused violated the provisions of .AR 600-10 which are 
quoted above. 

Specification 2 of Charge II alleges that accuaed over a period of 
nearly two years wrongfully submitted pay vouchers on which he did not 
dedu~t for meals which had been furnished him by the Government. In proof 
or this allegation, the prosecution introduced the War Department Finance 
Department Form 3, npay Card--Commissioned Officers" (Ex 2-M), which 
appears to contain a summary or accused's pay data for the period from 
February 1943 to October 1944. This form does not show any deductions for 
meals due the Government from accused. 

Although the pay card was but a compilation of data from accused's 
pay vouchers, the failure to object to its introduction amounted to a 
waiver (III:M, 1928, sec. ll7a, p. 121). Accused's admission at the trial 
that he had not deducted on his pay vouchers !or meals eaten at Govern
ment expense and the data shown on the pay card, constituted sufficie~t 
proof of bis guilt of this offense. 

6. War Department records show that accused was commissioned a 
eaptab ill the Army of the United States, 27 August 1942 and entered upon 
active duty .3 September 1942. He had no prior service. His principal 
civilian occupation was organizing aim coaching professional football teams. 
iccused 1s efficie~cy ratings were uniformly "excellent". It further ap
pears that after the trial of this case accused was hospitalized in the 
Pacific Theater e.nd in the United States for gastric disturbances. After 
maximum hospital benefits bad been reached he was transferred to the 
Separation Center, Fort Dix, New Jersey, and separated from the service, 
the effective date of separation being 5 September 1946. 

7. The court was legally constituted ud had jurisdiction or the 
person and the subject matter. No err@rs injuriously af.fecting the rights 
or the accused were committed during the trial. For the reasons stated 
the Board of Review is.of the opinion that the record of trial is legally 
suf'ficieat to support the findings of guilty as approved, legally suffi 
cient to support the sentence, and to warrant confirmation of the sentence. 
Dismissal is authorized upon conviction of a violation of Article of Wer 
96. 

Judge Advocate 

H.,.,'-'l~~~-W~""1.,._..~=-' Judge Advocate 

..!...!...!:.!!:::::::::!::......!:.:...:-!:::....::.::.::..:.:::::..._, Judge Advocate 
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JAGQ - CM 307046 1st Ind 

VID, JAGO, Washington 25, D. C. JUL 2 6 1946 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board or Review in the case of Major John '1!. McBride 
(0-91631.3), Air Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of ten Specifications alleging that while be was Special Ser~ice 
Officer and.Post Exchange Officer of V Bomber Command, be wrongfully sold 
at a profit to post exchanges various artieles including cigarette 
lighters, beer mugs and salt and pepper shakers, and wrongfully sold at 
a profit pool tables to an officers' mess, to officers of the 9oth Bo.mbard
ment Squadron and to an officers' club, in violation of Article of War 96. 
He was also found guilty of failing to deduct on his pay vouchers for a 
period of about two years the cost of meals furnished to him by the United 
States, in violation of Article of War 96. He was sentenced to be dis
missed the service. The reviewing authority disapproved the finding of 
guilty of one Specification, alleging wrongful sale at a profit of a pool 
table to the officers of the 90th Bombardment Squadron, approved the 
sentence and forwarded the record of trial for action pursuant to Article 
of War 48. The confirming authority, the Commander in Chief, United States 
Army Forces, Pacific, confirmed the sentence and forwarded the record of 
trial to the Branch Office of The Judge Advocate General with the United 
States Army Forces, Pacific, for action pursuant to Article of War 50½, but 
before final action bad been completed pursuant to Article of War 50½, the 
record of trial was forwarded to this office. 

3. L summary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to·support the findings of guilty as approved 
by the reviewing authority, and the sentence, and to warrant confirmation 
thereof.· I concur in·that opinion. 

4. The evidence shows that while accused was Special Service Officer 
and Post Exchange Officer of V Bomber Command in the Pacific area he pur
chased a quantity of cigarette lighters, beer mugs and salt and pepper 
shakers through a dealer in Australia and sold some o! them, at a substan
tial mark-up, to post exchanges at advance bases. He also purchased and 
sold two pool tables to officer groups, also at a profit. The difference 
between the purchase and sale prices approximated $6,000. The accused did 
not deny the sale's, his only defense being an attempt to show that as a 
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whole he did not actually profit on the transactions inasmuch as a 
number of the articles purchased were lost and a number were still in 
storage unsold. As to his failure to deduct on his vouchers for meals 
furnished by the Government, accused testii'ied that it was an oversight 
and that he had offered to settle. 

5. Accused's efficiency ratings during his service from 1942 were 
uniformly "excellent.• Another officer testified that he did excellent 
work in procuring and shipping special service equipment to bases where 
it was in great demand. · 

6. It should be noted that accused is at present on terminal leave. 
The effective date of his separation is 5 September 1946. A memorandum 
has been written by this office to The Adjutant General recommending that 
final separation of accused.be deferred pending disposition of the case. 

7. Accused not only engaged in business which tended to interfere 
with the discharge of his duties but he took advantage of his official 
position ~o realize personal gain. He demonstrated his unfitness to be 
an officer. I recommend that the sentence be confirmed and carried into 
execution. · 

8. Inclosed is a form of action designed to carry this recommenda
tion into effect, should it meet with your approval. 

2 Incls THOMAS H. 'GREEN 
l. Record of trial Major General . 
2. Form of action The Judge Advocate General 

---- 
( OCMO 247, 2- Aug 1946). ----------
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WAR IEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 3~047 'i SEP 1946 

UNITED STATES 	 ) FIF lli AIR FORCE 

) 


v. 	 ) Trial t:Jy' G.C.ll., convened at 
) APO. 710., 16 and 19 November 

Second Lieutenant DAN'IE E. ) 1945. ~ismissal., total for-
AMBROSINI (0-736059), Air ) 1·eitures and confinement 1'or 
Corps ) nine (9} months. 

OPINION of 'tihe BOARD OF REVlEW 

HOT1ENS'1EIN, SOLF and SCHWAGER, Judge Advocates 

l. '.Ibe Board 01' Review has examined 'the record of trial in the case 
01' the officer named above and submits this, its opinion, to The Juage Ad
vocate General. 

2. The accused was tried upon t.he 1·011owing Charges and Specifi 
cations: 

CHARGE: Violation of the blst ,Ari;icle of War. 

Specirication 1: In 'that Second Lieu'tenant DAN'IE E. AJIBROSINI, 
531st Bombardment Squadron, 380th Bombarctm.ent Group, did, 
while en route 1·rom APO 920 to APO 921, on or about 4 
November 1944 absent himself v;ithout proper leave 1'rm 
the service of the United states a,nd did remain absent 
without proper leave until about 25 January 1945. 

Specification 2: (Nolle prosequi.} 

ADDITIONAL CHAR.GE: Violation of the 96th Article of War. 

Specification 1: (Nolle prosequi.) 

Specification 2: (Nolle prosequi.) 
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Specification 3: In that Second Lieutenant Dante E. Ambro:aini, 
531st Bombardment Squadron, 380th Bombarament Group (H) 
AAF, APO j2l, did, on or about 4 November 1944 to 25 Janu
ary 1945 wrougfully obtain nom the United States pay 
and allmvances for above mentioned period, to which he 
was not entitled. 

He pleaded not guilty to, and was found guilty of, both Charges and Specifi
cations thereunaer. He was sentenced to be dismissed the service, to forfeit 
all pay and allmrances due or to become due, to pay to 'tl"!,e Un1ted States a 
fine uf five hundred dollars, to be confined at hard labor, at such place as 
the reviewing authorit.y migh'u direct, ror nine months~ and to be confined at 
hard labor unt.il said fine is so paid, but for not more than three months in 
addition to the nine months thereintofore adjudgea. The reviewing authority 
approved the sentence, remitted the fine and the additional confinement. until 
the fine was paid, and forw-c:1.Tded the record !or action under Article of War 
48. The confirming authority, the Commander-in-Chief, United States Army 
Forces, Paci.I·ic, confirmed the sentence, as modified, and forwarded the re
cord of trial for action under Article of War 5o½. The power conferred by 
directiou of the President upon the Connnander-in-Chief, United states A.rrrry 
Forces, Pacific, under the provisions of Article of Y{ar 48, having been sus
pended on 19 January 1946, the record of trial was forwarded to The Judge 
Advocate General for action pursuant to Article of War 5~. 

J. Eviuence 1·or the prosecution: The accused, Second Lieutenant Dan.ta 
E. Ambrosini, Air Corps, was, prior to 22 October 1944, a member of the 90th 
Bomoardment Group, stationed at Owi Island near Biak, APO 920. On that date, 
he was reJ.ieved from that assignment, transferred to the j8Uth Bombardment 
Group located at Darwin, Australia, APO ~21, and oraered to proceed to his 
new statiou (R l.U, 11, 24; Pros Ex 1, .LA, 2). Accused accordingly left Biak 
on J No-vt:mber by air (R b7). There was a direct air courier maiJ. route .rrom 
Biak to Darwin (R 25, 27), although the normal course was by way of Nadzab, 
thence to Townsville, at wlu.ch latter point it was necessary to change planes 
for Darwin (R 26) but unnecessary to go by Brisbane in order to :reach Darwin 
from Biak (R ~6). Brisbane v.as 400 miles south of Tovmsville (n 75; Pros 
Ex ; ) , the usual trans1·er point (R 25), -vihere the changes of getting a plane 
were always very good (R 28., 29). Nevertheless, and although his plane 
stopped at Townsville (R b8), accused proceeded to Brisbane, arriving there
at on 4 1'lovember (R 14, 68, b9). During the next 45 aays he lived at the 
same address as Mavis Inglis, an Australian girl whom he had knovm 1·or eight
een conths, anct on 20 December moved into an apartment (R D, 14-J.6, 52; 
Pros Ex 4). During the 45-day period he was "il'ith the girl almost 1124 hours 
a day" and thereafter was with her every night (R 14, 16, 21., 22; Pros Ex 
4) •. He oi'ten obtained governr1ent vehicles while in her company (R 21, 22, 
63, 72, 84., 89; Fros Ex 4, Def' Ex C-1) and used them 11for riding a.round" 
(m9; Pros Ex 4). 
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Between 4 November 1944 and 26 January 1945, twelve planes carrying 
passengers left Eagle Farm Airdrome, Brisbane, for Darwin and anyone 
traveling on official orders who made an application during that time 
could have secured transportation within a reasonable time (R 31, 32; 
Pros Ex 6, 6A). Priority was dete.'.'ll1i.ned according to the order in which 
applications were recorded on daily priority lists (R 3S). Although Miss 
Inglis was with him on nearly every trip to Eagle Farm Airdrome, she never 
heard him request transportation (R 16, 18; Pros Ex 4). 

The 265th Replacement Colll)any (AAF) was the only organization at 
Brisbane officially handling transportation for Air Force µ?rsonnel en 
route to forward areas, and during the period 4 November 1944. to 25 Janu
ary 1945 all such personnel reporting were required to remain with that 
organization while awaiting transportation (R 40, 41). Notwithstanding 
this fact, the records disclosed that during that period accused did not 
report either in person or by telephone, nor did he make arr:, requests for 
transportation to the officer designated to receive such requests (R 38,
41, 42; Pros Ex 7). At no time did it req_uire more than two weeks to 
secure transportation from Bdsbane to Da.rrd.n (R 42; Pros Ex 7). The 
troop movement sergeant who knew accused did not see him nor did he re
ceive any transportation request from him during the period 4 November 
to 25 January 1945, although all such requests cleared through him (R 43,
45; Pros Ex 8). However, personnel traveling North during that period 
frequently arranged their cvm transportation through organizations such 
as the Troop Carrier Wing and tb.e Air Transport Command (R '46; Pros Ex 8). 

Accused final]y left Brisbane by plane on 26 January 1945 and joined 
his organization at Darv.1n 12 hours later the same day(~ 14, 21, 74, 15; 
Pros Ex 3, 4). He duly signed and presented vouchers and received full 
pay anc allowances for November and December 1944 and January 1945, the 
period of his absence (F.. 47; Pros Ex 9) • 

4. Evidence for the defense: Accused was advised of his rights as 
a vd.tness (R 65) and elected to testify in substance that he left Biak 
3 November 1944 by air pursuant to orders transferring him to the 38oth 
Bombardment Group (R 66, 67). Tne plane stopped at Merauke, New Guinea, 
Cairns, Australia and '!'ownsville and at each stop he unsuccessfully re
quested transportation to furwin, there being no plane available at the 
time (R 68, 69)., Failing to secure transportation at Townsville, he pro
ceeded to &i.sbane because he knew there was a direct air transport com
mand route from Brisbane to Darwin, that transient aircraft a,'O!Ding from 
the South stopped at Eagle Fann and Archer Field and there was also a good 
chance of getting one of the planes of the 38oth flying to Darwin (R 68). 
Arriving at Brisbane, he was assigned quarters at the billeting office 
(R 69). He tried to secure transportation at Eagle Farm 'Airdrome nearly 
every day, specifically attempting to get on the planes leaving 5 and 8 
November, 3, 4, 7 and Jl December, and also made fruitless efforts at 
Archer Field. On two occasions he would have secured a ride had it not 
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been for his 300 pounds of baggage (R 70-73, 80, 86). Drawing motor 
transportation at the Eagle Farm motor pool nearly every day he used 
it principally to go to the airport (R 72, Def Elt C, C-l). Early in 
January he went to t!le Primary Building and obtained a promise of trans
portation at the 322nd Troop Carrier Yd.ng and thereafter mac.e no further 
efforts elsewhere (R 73, 74). On 26 January he i'inally obtained passage 
on a plane of the.l'roop Carrier Wing and. arrived at Darwin after a 12
hour trip (R 74, 75). He admitted that he saw the Australian girl nearly 
every day he was in Brisbane during November, December and January, and 
took her riding in government vehicles (R 83, 84), but refused to answer 
a question as to whether he lived at her home, as being incriminating 
(R 83). Since he was not certain as to the exact location of his organi
zation, he failed to notify his new commanding officer of the reason for 
his delay (R 85). · 

The Eagle Farm .Airdrome motor pool officer, a defense witness, stated 
that from 3 November to 25 January he frequently savr accused, who told him 
he was trying to locate his organization before attempting to secure trans
portation. On most of his visits Miss Inglis was not witn him. The record 
of trip tickets showed that accused used cars from the pool on twenty
eight occasions during the three-months' period (R 61, Def Ex C, C-1) gen
erally at night (R 64, Def Ex D). 

5. · The evidence conclusively establishes that accused was absent 
without leave during the greater portion of his stay in Brisbane during 
the months of i'.Jovember, December 1944 and JanuarJ 1945. Although the 
morning report of his organization fails to reflect sucll wrongful absence, 
it is an established principle that the introduction of such record is 
not the exclusive method of proving absence without leave. "Direct proof, 
though desirable is not in all cases requisite. Ll.ke any other fact ab
sence without leave may be inferred from other circumstances 11 (Sec 419 (2), 
Dig Op JAG, 1912-40; III Bull JAG 9; CM 273696, ~' 47 ffi 23). 

In making its findings of guilty, the court properly considered that 
accused took 82 dcliYS to accomplish a journey which ordinarily required 
on13' a short time. Instead of stopping at 'l'ovmsville, the usual transfer 
point where transportation was available, he proceeded by a circuitous 
route to Brisbanec Instead of occupying govern.~ent billets, he lived at 
the same address as a girl acquaintance, and for nearly six weeks was in 
her company almost 24 hours a day, using government transportation to ride 
around with her. Since l2 planes made the trip from Eagle Farm Airdrome 
during the period, it is reasonable to infer that he could have secured 
transportation had he made a conscientious effort to do so. He also made 
no effort to secure transportation from tne 265th Replacement Company the 
onl3' organization officiall3" nandling transportation for northbound Air 
Corps personnel, notwithstanding the fact that on a previous trip to 
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Brisbane he nad obtained it there. He made no attempt to communicate with 
his new commanding officer. In the face of all these facts, accused's 
protestations tr!at he made "every effort" to secure transportation were 
incredible and the court was fully Viarranted in disbelieving them and 
finding him guilty. 

Ordinarily an officer is entitled to draw his pay pending trial and 
the outcome thereof (Dig Op JAG, 1912-40, Sec 11.43 (3)). Ho~ver, the 
offense of -wrongfully obtaining pay and allowances for the period of his 
absence without leave is also satisfactorily proved. That accused did 
draw such pay and allowances was establisned by stipulation (Pros Ex·9) 
and that this act was wrongful is demonstrated by proof that he was ab
sent without leave during the periods involved. Neither pay nor allow
ances accrued to accused while he was absent without leave (par 3, AR 35
1420, 15 December 1939) and he was charged with kn~#ledge both of his 
wrongful absence and of the regulation (III Bull JAG 14; CM 246591, 
Graham, JO BR 95) • 

6. Accused, a 23-year-old, married, Air Corps pilot, enlisted 
voluntarily at the ac;e of 18 and ai'ter he via.s graduated from Cadet 
School was cormnissioned a second lieutenant, Air Corps Reserve, Arm:! 
of the United states, 4 January 1943. H0 was promoted to first lieu
tenant, Air Corps Reserve, 4 January 1946. He entered upon overseas 
service in June 1943, has flown 42 combat missions, has 220 flying com
bat hours and has been awarded the Air liedal with one oak leaf cluster. 
In M.ay 1944 he was punished by reprimana. and forfeiture of one-half of 
one month's pay for reckless operation of an airplane. On 27 July, 
22 August a.rrl 7 September 1944 he was hospitalized for venereal disease •. 

7. The court was legally constituted and had jurisdiction of the 
person.and the offenses. No errors injuriously affecting the substantial 
rights of the accused were cormnitted. In the opinion of the Board.of Re
view, the recoro of trial is legally sufficient to support the sentence, 
as approved by the reviewing authority. Dismissal is authorized upon 
conviction of a violation of the 61st or the 96th Articles of 1i.ar. 

-,;~~h-;,......d_,~__-___:;;:_~...:'l:...·,_~_______, Judge Advocate 

____fiJ.· =~-= ....__ ........;;...-"t(""'--< k(~~---' Judge Advocate 


-~---··-=..,._2-._"_.'.(_·_,,_/2:-"'".,-..----...;·,:,..:.;/ Judge Advocate __ __, 

~/ 
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J!GH - Qi 307047 1st Il'lli 

'WD 1 JJ.GO, washington 25., · D. c. OCT 1 G 1946 
TO: The Under Secretary of War 

l. Pursuant to Exacutive Order No. 9556, dated Ma;r 26., 194.5, there 
are transmitted herewith the record of trial and the.opinion or,the Board 
of Review in the case of Second Lieutenant Dante E. Ambrosini (0-7.36059), 
Air Corps. 

2. Upon trial by general court-martial this officer 11as tound guilty 
of absence without leave, in "fiolation of Article of ·\"far 61, and of 11rong
fully obtaining pa;r and allowances to llhi.ch he was not entitled., in viola
tion of .Article of War 96. He 11as sentenced to dismissal, total forfeitures, 
to pay a fine of five hundred dollars ($500)., to be confined at hard labor 
at such place as the reviewing authority may direct for nine months, and in 
addition to be confined at hard labor not exceeding three months until pay
ment of the tine. The .reviewing authorit;r approved the sentence., remitted 
the fine and the additional confinement pending payment of the same, and 

-forwarded 	the record of trial for action under Article of war 48. en 18 
January 1946 the Canmander-in-chief, ·United States A:nrry- Forces, Pacific, 
confirmed the sentence- as approved by the reviewing authorit;r, but pursuant 
to .Article of war 5o½, withheld the order directing its execution. The 
powar conferred by direction of the President upon the Com::i.ander-in-chief, 
United States Anrr:/' Forces, Pacific, under the provisions of .A.rticle of War 
48, 11as suspended on 19 January 1946 and the record of trial ,ms forwarded 
to my office for action pursuant to Article or War soi. . . 

3. .A. summa.r;r of the evidence may be found in the acccrnpanying opinion 
of the Board or Review. nie Board is o:t the opinion that the record of 
trial is legally sufficient to support the findings of guilty- and the sen
tence. I concur in that opinion. 

· en 22 October 1944 accused 11as transferred from Biak to Darwin, and 
ordered to proceed to the latter station. He left Bi&k by Go'Yerment air 
plane, on .3 November 1944, and arrived in Brisbane, Australia, the follcnr
ing day. He remained in Brisbane until 26 January 1945 when he obtained 
air transportation and proceeded to Darwin. In the interim he made no 
adequate effort to obtain transportation to his new station and made no 
attempt to notify his new coomanding officer. He spent most of his time 
in Brisbane vi.siting an .A.nstralian girl 'Whan he had mt on a previous trip. 
He testified that he tried to obtain transportation to his new station but 
the evidence for the prosecution convincingly sh01fS that he did not make 
any serious attempt to do so. Upon reporting to his new organization,, he 
was immediately restricted to its area and thereafter he subuitted pay 
TOuchers and ,ra.s paid in !ull, !or the period duriilg 'Which he had. been 
absent. · 	 · 
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4. 'lbe accused is 2.3 years of age., married., and a high school gr:..6ate. 
He enlisted as an aviation cadet on 29 .A,pril 1942 and was appointed a second 
lieutenant., Air Corps .Reserve and entered active duty on 4 Januuy 1943. 
His record shows disciplinary action under the 104th Article of War., for im
proper piloting of an airplane, for which $75.00 of his pay 11as forfeited; 
also that he was in a non-pay status under AR 35-1440, fran 22 August to 28 
August 1944. He was allaI'ded the Air Medal on 17 May 1944 and an Oak 1'3at 
Cluster thereto on 17 January 1945. 

I recommend that the sentence as modified by the reviewing authority 
be confirmed and carried into execution, and that a United States Disciplinary
Barracks be designated as the place or confinement. . 

5. Inclosed is a form or action designed to carry the foregoing recom
mendation into effect, should such recOillI!l6ndation meet with your approval. 

, 
2 Incls IBCW.S H. GJ.EEN' 

l - Record o! trial Major General 
2 - Form o£ action '.lhe Judge Advocate General 

( G.C.M.O. 328. 30 October 1946). 
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. (155)In the Office of The Judge Advocate General 
Washington, D. c. 

JAGK - CM 307048 
10 JUN 1946 

UNITED STA.TES 	 ) FIFTH Am FORCE 
) 

v. 	 Trial by G.C.M., convened at Hee.cl• ~ 
 quarters F.l.tth Air Force., APO 710, 
First Ueutena.nt :PETER V. ) 13 Deoember 1945. EA.CH• Dismissal 
IACOVAZZI (0-698121). Air ) and total forfeitures. 
Corps, a.nd First Ueutene.nt ) 
CHARLES H. BROGAN (0-701881), ) 
Air Corps. ) 

----~------------------------OPINION of the BOARD OF REVHlf 

KUDER., ACKROYD and WINGO, Judge Advocates. 


l •. The Board of Review has examined the reoord of trial in the oaso 
of the offi oers named above and submi ta this, i ta opinion., to The Jw.ge Ad-. 
vooate General. 

2. The a.oouaed Iaoovazd was tried upon the tollmring Charge a.nd. 
Speoitioation a 

CHARGEa Violation of the 79th 	Article of Wa.r. 

Speoifioationa In that First Lieutenant Peter V. Iacova.zzi, 
318th Troop Carrier Squadron, did, at Shibetsu Na.val Base, 
Hokkaido, Japa.n, on or a.bout 21 October 1945, 'Wrongfully 
appropriate to his own use the following public property 
of the United States taken trom the enell\Y, Tiz, one hundred 
thousand(¥ 100,000) yen in Japanese ourrenoy, value in 
currency of the United States six thousand six hundred sixty
six and 67/100 ($6,666.67) dollar1. 

The accused Brogan was tried upon the following Charge aild Speci!'ioa.tiona 

CHA.RGEa Violation of the 79th Artiole of War. 

Speci.t'ioa.tiona In that First Lieutem.nt Charles H. Brogan. 
318th Troop Carrier Squadron, did, at Shibetsu Naval Base., 
llokkaido, Ja.pan., on or a.bout 21 October 1945, wrongfully 
a.ppropria.te to his own u.se the following public property 
of the United States taken from. the enem;y, · viz. torty 
thousand (¥ 40,000} yen in Japanese currency, value in 
currency of the United States two thousand aix hundred 
sixty-six and 67/100 ($2.666.67) dollars • . · 

http:2.666.67
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.A.ocused Ia.oo'V&.&&i pleaded guilty to the Charge and to the Speoitioatioa 
"'Guilty' exoept the words •one hu:odred thousand (¥ 100,000) yen in 
Jape.neae ourrenoy, value in ourrenoy of the. United States six thousand 
six lwndred sixty-six and 67/100 (i,'i6,666.67) dollars', substituting 
therefor, 'eighty thouund (¥ 80,000) yen in Japanese ourrenoy, va.lue in 
ourrenc7 of the United States ;'ive thousand three hundred thirty-three 
and 33/100 ($5,333.33) dollars'"• He wu found guilty or the Charge and 
of the Specification with the exceptions and substi tutiona noted above. 
Accused Brogan pleaded guilty to and wa.a found guilty of the Charge and , 
its Specification. No evidence of any previous conviotion of either ao• 
oused was introduced. Ea.oh acouaed was sentenced to be diamissed the 
servioe, to fQrfeit all pay and allowances due or to become due, and to 
pay to the United States a fine of $1500.00 and to be confined at hard 
labor "at such place as the reviewing authority may direct until said 
fine is so paid, but not for more than twelve months." Four of' the nine 
members of the court therea.fter recommended "that so much ot the sentence 
a.a provides for disiilissal from the service not be approved." The review
ing authority approved the sentence as to each aooused but remitted "so 
muoh thereof' as provides for p~nt of a fine and for confinement until 
add fine is pe.id, 11 and forwarded the record of trial for a.otion under 
Article of' War 48. 

3. Eviden 0& for the Prosecution. 

On 21 October 1945 the accused, First Lieutenants Iaocrn.ui and Brogan. 
a.rrived at the Japanese Shibetsu Naval Base to a.ct as a disposition team 
in the destruction ot Japanese naval a.ni military equipment and 11to prooure 
all inventories" (Pros. Eu. 3.A., 4A). Their orders provided tor the oonf'is• 
cation of Japanese property but JMde no specific mention of Japanese ourrenoy
(R. 27 ,28 ). At some time prior to 21 October 1945 Lieutem.nt Haruo Mitsuda. 
a Japanese naval officer and paymaster of the ihibetsu Na.val Base, had drawn 
I' 1,500,000 from the Bank of Japan. The money was a.11 new, or 200, 100 and 
10 yen denominations and wrapped in 1000 yen packages (R. 6.7). This money 
belonged to the Japanese govel'D.m9nt (R. 8) and wu intended to be used for 
pa.ying the men a.t the Base (R. 9). It was kept in a. safe in Ueutena.nt 
Matsuda' a private room. (R. 7) which wa.s about ten meters .from hia offioe 
(R. 16 ). Upon arriving at the Shibetsu Base on 21 October 19'45. the ac
cused, UeuteD&llts Ia.oon.zzi and.Brogan.·showed Ueutenant Ma.tsuda their 
orders and explained their mission. He showed them the tunnel where the 
bomba were kept abd gave them other information oonoerning equipme:at on the 
Ba.ee. l'he next day they oame be.ck to his offloe a.nd ordered him to open the 
aa.te (R. 7,8; Pros. E:u. 3Aa 4.&.). This he did, and the remaining money 
therein having been taken out, the three of them counted it and found it 
amounted to I' 341,970. Both the a.coused then wrapped the monei into 
senra.l packages anci'put it into Lieutenant Brogan's bag (R. SJ. The bag 
was then intrusted to Ueutenant Ml.tsuda for safekeeping pending receipt ot 
instructions for the disposition. of the money and, not being able to get it 
into the safe beoa.use of its bulk. he left it in his room under guard (R. 9). 
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The next morning, 23 October 1945, Lieutenant Ma~suda went to'the nearby 
hotel where accused were staying and told them that he wanted to use the money 
to meet the pay roll. At that time Lieutenant Iacovazzi refused on the 
ground that he had no authority to free the money, but some time in the after
noon or that day Lieutenant Iacovazzi came to the Base and told Lieutenant 
Matsuda he could use it for the pay roll. Thereafter, they went to the 
latter's room and Lieutenant Iacovazzi opened the bag and purported to give 
Lieutenant Matsuda the money therein (R. 9). Lieutenant Matsuda gave Lieu
tenant Iacovazzi a receipt for the money and put it back in the safe. He 
did not count it at the time (R. 10). While handing the money over to Lieu
tenant Matsuda, Lieutenant Iacovazzi, according to his confession, "pulled 
a few i 200 bills from the last·bundle" and ncould tell.that some bundles 
were remaining" in the bag (Pros. Ex. ,3A}. Lieutenant Brogan was not 
present during this transaction but was elsewhere at the Base at that time 
(Pros. Ex. 4A). Lieutenant Iacovazzi took the bag· with him when he left 
the Base and went to a hotel some twenty miles away, where he shared a room 
with Lieutenant Brogan. Lieutenant Brogan accompanied Lieutenant Iacovazzi 
on the trip from the Base to the hotel and on the way the latter had opened 
the bag and pulled out a bundle explaining that it contained some of the 
money from the paymaster's office at Shibetsu (Pros. Exs. JA, ,4A). That 
evening, when they were alone, they opened the bag to take a look at the 
money and found that there were four bundles of 200 yen notes in it amounting 
to~ 80,000. Lieutenant Iacovazzi gave Lieutenant Brogan two of the bundles 
amounting to~ 40,000. 

The following day, the two accused returned to the Base. On the war, 
Lieutenant Iacovazzi paid the hotel bill with one of the 200 yen notes and 
gave two other officers money to pay for their geisha girls (Pros. Ex. JA). 
Meanwhile, on the night of 23 October 1945, Lieutenant Matsuda had counted 
the money in the safe and had discovered that~ 100,000 were missing. The 
missing currency consisted of five hundred 200 yen notes, the serial numbers 
of which were known to him. This loss was reported to his Base commander. 
When both aocused arrived at the Base on October 24th, Lieutenant Matsuda 
questioned them about the money and asked if there was any money left in 
the bag. They answered in the negative and Lieutenant Brogan showed him the 
empty bag. Lieutenant Iacovazzi then informed Lieutenant Matsuda that the 
loss was due to Lieutenant Matsuda's carelessness (R. 11,12,13). 

Later the same day, 24 October 1945, both accused left Shibetsu Naval 
Base to return to their station at Chitose Army Air Base. A few days there
after they went to Manila, returning to Chitose ·Army Air Base on or about 
7 November 1945 (Pros. Exs. 3A, 4A, R. 20). Between these two dates Lieu
tenant Iacovazzi ru;.d loaned 32.00 yen to his squadron beer fund, which sulli 
included several of the 200 yen notes; sent a $JOO money order to his mother 
using the 200 yen notes in payment therefor; cashed $200 worth of the 200 yen 
notes for Philippine money; dispatched $200 in money orders on one occasion 
and a "PT&T" for $160 on another; bought money orders for $285 which were not 
dispatched but turned over to his commanding officer on his return; spent 
na fair sum at the Post Exchange and for liquor; and "lost some gambling" 
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(Proa. Eic. 3A). Between theie two datea, Lieutenant Brogan diapatohed a 

"Pr&!" tor $140J bought a money order tor $100 which we.a not dispatched 

but turned over to his oamrnsnding otf'ioer on hie returnJ cashed a $100. 

money order for another officer, but turned the money order over to hi• 

oollllllAMing ofti osr on his return; spent some money in Manila. and had either 

$200 or ~300 worth ot yen converted into Philippine ourrenoyJ and loat some 


· money ·gambling (Proa. Ex. 4J.). 

In the mea.ntille the loaa ot ·· 100,000 yen from the· Shibetau Nava.l Base 
had been brought to the attention ot Colonel Herbert L. Grills, the command
ing officer of the aoouaed, and he ha.d a.lso been supplied with the •erie.l. 
numbers of the missing ourrellO)"• Upon their return to Chitose A:rmy Air 
Base on or about 7 November 1945, bo.th accused were met a.t the flight line 
and ordered to report to Colonel Grills. Prior to reporting, Lieutenant 
Ia.cova.zzi had left hi• B-4 bag in the airplane in which he ha.d been travel• 
ing and Lieutenant Brogan had left his jacket in the squadron opera.tiona 
office (Pros. Exs. 3A, 4A). Colonel Grills first questioned. Lieutenant 
Brogan and asked him if he knew anything a.bout the missing money from the 
Shibetsu Naval Base. He said he did not (R. 24). He next interrogated . 
Li.euteria..at Iacovazzi who. also protested that he had. no knowledge ot the 
missing tunda (R. 25). Before questioning Lieutena.nt IaooTa.zzi, however, 
Colonel Grills.' Assistant A-4, Major Shuford 1Y. McDonald, had examined. Lieu
tenant Iaoovu ii' s B-4 bag and had found some ot the misaing currency thereill 
(R. 20,21). Upon being confronted with this fact by Colonel Grills and being 
properly warned or his rights under Article of War 24, Ueutenant Ia.oovaizi 
ma.de a lig:ned confession in his owu handwriting (R. 26) to the effect that 
he had •ooni'iaca.ted" I' 80,000 from the Shibetau Na.Te.l. Ba.seJ of which he 
ha.d turned over i' 40,000 to Lieutenant Brogan, ha.d disposed of approximately 
¥ 15,000 and had the rest in his possession (Pros. Ex. 1). Thereupon Colonel 
Grills again questioned Lieutenant Brogan. and after being told that Lieu
tenant Iacovazzi had confessed Lieutenant Brogan told Colonel Grills that 
the Japanese currency taken f'ran the Shibetsu Na.val Base r8I!lai.ning in his 
pouession was in his olothix:ig down on the flying line (R. 26). ~ a. result 
of this information, Major McDonald found. SOJll8 ot the missing currency in 
Lieutenant Brogan's jaoket in th& operations office (R. 21). Lieutenant 
Brogan then JDAde a conf'euion in his own ha.ndlrriting (R. 26) to the eti'eot 
that he had taken ¥ 40,000 of the Shibetau Naval Base money and that the 
amount thereof not returned on 1 November 1946 had been sent to his home 
a.ddre&1 (Pros. Ex. 2). Lieutenam; Brogan had been properly n.rned ot hi• 
rights under Article ot War 24 before he con.teased (R. 24). Both aooused, 
being again properly warned of their rights under Article of Wu 24:, m.de 
more detailed confessions tothe.invutigating officer (Pros. Exs. 3, 3A, 
,. 4A). . 

!he bale.nee ot the miuing • 100,000 over the I' 80,000 admittedly taken 
J,y the accused wu never accounted tor. 

4. Evidence for the Defense. 
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The prosecution and the defense stipule.ted that one Captain ArTesen 

would testify that both accused had giTen him a total ot • 28,361 to be 

delivered to the proper official at Shibetsu Nava.l Be.Be in restitution ot 

a portion ot the total of ~ 80,000 ad.mi ttedly, taken by the aocuud. Thia 

sum represented the difference between the tot&l taken a.nd the 1 \Ill ot 

¥ 61,649 held aa evidence in the courts-martial proceedings (R. 29, Det. 

Ex. A). Prosecution and defense &lao stipulated that Lieutem.nt ~tauda 

would testify that this atllll had been reoeind by him for the Shibetau Ha.ve.l 

Baae (R. 30, Def. Ex. B). 


Major Charlea G. Carter, Jr., 309th Bomb Wing, testified that he had 
been the immediate 0011lIIl8nding offi oer of Lieutenant Brogan ainoe Deoember 
1943 and of Lieutenant Iaoonui since January 19'4. Major Carter ha.cl been 
the commander of the 318th Troop Carrier Squadron (C-47a) am Lieutenant 
Brogan waa a pilot in that organization and Lieutenant Iacovud a navigator. 
Lieutenant Brogan had been interested in working with the enlia ted men of 
the oommalld and had been Publio Relations Officer both in the United States 
and overseas. He kept the morale of the unit a.t a very high peak and or• 
ganized and ran the unit'& recreation center for enlisted men and ita 
otficez:s • club. He was interested in the Army a.a a oareer and waa one of 
the f• rated-officers who was interested in the administrative deteJ.la ot 
the Air Corps. He was appointed Assistant Adjutant of the Sciu,.dron am 
performed these duties in an excellent manner. Lieutenant Brogan was an 
excellent pilot and flew the lead ship in the C-47 formations. He proved 
his ability by making air drops to the 6th Army in Luzon. Lieutenant 
Iaoovazzi waa the beat navigator in the squadron. He took part in orge.niling 
the squadron's enlisted men•• recreation center in Northern Lw:on. In over• 
aeu flying he was the first officer in the· aquadron to reach the me.x:imum 
flying hours required for rotation, but refuaed rotation so that he oould 
stay and help the unit finish moTing the squadron f'ran Atsugi to Hokkaido. 

· 	The oharaoter of both aoouaed had been excellent and witneaa would uk tor 
either of them u members of his squadron h&d he the opportunity to do 10 

(R. 30,31,32). 

Major Shuford w. McDonald, 309th Bomb Wing, Chito.. Air Bue, testified 
that he had known both aocuaed tor approximately fourteen montha and that he 
had occasion several times to ride with Lieutenant Brogu u pilot Uld 
Lieutenant Iaoonui as navigator. In all instances the7 carried out thair 
duties in an excellent manner. Prior to the occurrence tor which they were 
now on trial they had not been in trouble of any kind (R. 33,U). 

Capta111 Frederiolc K. Elli•, Chitoae Air Bue, testified that u Combat 
Intelligence Officer the accused would report to him en17 time they oan• 
pleted a tlyuag miaeion. Lieutenan Ia0on.11i wa.a the beat navigator in 
the squadron. and during the tirat nine months oversea.a tln a total ot 900 
houra. Ire was scheduled tor rotation in July 1945, but paaaed it up 10 that 
a brother o.t'.t'ioer, another navigator, might go home to see his new-born aon. 
Lieutenant Brogan worked with the witness both in the thited States and OTer• 
aeu aa Public Relations Officer. He spent a lot of his time arranging better 
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things for the enlisted men. During his first nine months overaeu he tlew 
a.t lee.st 800 hours (R. 34,35). _ 

Lieutenant Robert P. Goyette. 318th Troop Carrier Squa.dron, 3rd Air 

Commando, testified that he now oomm.allded the 318th Troop Carrier Squa.dron 

a.nd that he has knC7Wll both a.ooused, members of his organiiation, tor a.bout 

ten months. He likes both aoowsed and. has had many opportunities to tly 

with both of them. He felt their ability and judgment wer.e superior under 

oonditions whioh were often hue.rdous. W1 tness vouched tor aooused'a 

character and generosity. While in Laog the squadron had a club of its 

own and Lieute:aa.nt Brogan was club treasurer. It mea.nt a lot ot work tor: 


· him and he did a. good job. At the Sallle time they also h&d a. "tea.at house" 
in JJa.nila. which Lieutenant Iaoova.zzi volunteered. Thia meant a. aaoritioe 
of flying time for him and he did all the work llwith no rewa.rd except m&ybe 
a thank you. 11 Witness did not think either accused would ever knowingly do 
anything wrong (R. 35,36). 

LieuteJ:laD.t Iaconzd took the wi tneas atam in his cnrD. behalf-and tea• 
tified under oath. He ii 24 yea.rs of age and unmarried, but his mother and 
brother a.re dependent upon him for support. H.e entered the military serrtce 
in .AJigust 1842 a.a an Air Corps cadet. Ba ceme overaeu on 15 October 1944. ' 
He has flown approximately 1900 hours. 245 of whioh were oomba.t hours oon.-. 
listing of 74 combat missions. The majority of these missions ,took plaoe 
in the mountains of Luzon. He pa.rticipated in the New Guinea.. Southern 
Philippines. Luzon and Western Paoifio campaigns and baa tour b&ttle stars 
pendiD.g. lie has received the Air Medal with one Oalc Lea£ Cluster. He and 
IJ.eutem.nt Brogan turned in the eum of i 28,361 to Captain Arveun to make 
up the di.fterenoe between the sum held a.a evidence in the trial a.m the 
i ao.ooo ta.ken from the Shibetsu NIJ.val Base. or this sum he contributed 
a.bout $400 he had oolleoted in baok pay a.nd about $250 whioh he had borrowed 
from a fellow officer (R. 38,39). 

Lieutenant Brogan took the witneu sta.nd in his own behalf and testified 
under oa.th. Be 1a mrried a.Di baa no children. Ba entered the military 
aenice in Auguat 1942 as an Air Corp• oa.det. Prior to h11 entry into the 
m111ury service he had a.ttended a military a.oa.dem;r and had an appointment 
to West Point. which he could not acoept, for he had dislocated an elbow in 
football and could not get a waiver for this defect. He oa.me overseas on 
16 October 1944. H.e has approximately 2,000 flying hours to his credit. 
185 hours ot which were oomba.t hour• oonsiating of 51 oombat lliadons. He 
pa.rtioipa.ted in the New Guinea.. Southern .Philippines, Northern Philippines 
a.ni ~ oa.mpaigm. He reoeived the Air :toodal and undera tanda that an 
a.ward to him of the Distinguished Flying Cr08a ia pending. He and IJ.eu
tenant Ir.oovu&i delivered to Captain Arvesen some i 28,000. his sh.a.re ~ 
which ha.d been mde up from two months back pa7 he had collected a.lid amowrt;a 
he had borrClll'ed from brother oi'fioera. ma pay amount• to $405 a month 8.lld 
he baa a Claaa E deduction of $200 (R. 40.41,42). 
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Four members ot the oourt reoommended clemeno7 for both aoouaed on 
the ground that both haTe excellent combat and sernce records and on the 
.f'urther ground that, from the clear cut appearance o.f' both aoouaed, it wu 
believed that their dereliction was the result 0£ youth and inexperience, 
being suddenly faced with an unusual temptation connected with their duties 
of discovering and destroying en~ property-. The tour members telt that 
the demeanor a.Dd attitude of both aoouaed indicates that they have lea.rued. 
a hard lesson. · 

5. By hi• plea ot guilv, the accused, Lieuteuant Iacon.ui, admitted 
havii:ig appropriated to his own uae at the time a%ld place alleged the ,um ot 
I 80,000 in Japanese currency, which awn was public property- of the United 
States taken from the enenw, o.f' the value in currency ot the United States 
of $5,333.33. By his plea of guilty, the accused, IJ.eutell&?lt Brogan, ad
mitted having appropriated to his own use a.t the time and pla.ce alleged 
the sum of ~ 40,000 in Japanese currency, which sum was public property-
of the United States taken from the enemy, of the value in currency ot tho 
United States of '2,666.67. 

The evidence adduced at the trial, apart from the pleu e.nd oonfeuiom 
of the accused, established beyom all reasoll&ble doubt that on 23 October 
1946 certain Japanese currency ot 200 ;ren denomination, the aerial numbera 
of whioh were known, waa missing from the pay aoeount of the Shibetsu Na."fll.l 
Base. This money had been in the possession of the Japanese paymaster of 
the Base and had belonged to the eneiey- goTermnent. On or about 7 November 
1945, e.t'ter both acoused had denied all lcnollJledge of the missing ourrenoy, 
substantial amounts of it were found in their possession. Prior to the trial 
aooused gave one Captain Arvesen the au:m ot ~ 28,351, a.bout #1890.08 in 
United States currenoy, for delivery to the Japanese paymaster at Shibetsu 
Naval .Ba.ae in restitution of that portion of the I' 80,000 admittedly taken 
by aooused representing the difference between this total and the sum of 
I' 51,649 found in the possession of the acou.,ed. According to their con• 
fesaions'Lieutena.nt IaooT&zzi gave IJ.eutena.nt; Brogan,¥ 40,000 on 23 October 
1945, alld Lieutenant Brogan accepted this amount well knowing that this was 
pa.rt of the I" 80,000 taken by the latter from the pay accounts of the 
Shibetau Naval Base on that day. Also, between 24 October 1945 and 7 
November 1945 both aooused had treated this money a.a their own alld spent it 
freely. · 

It is axiomatio in the law of war that property belonging to an e~ 
government beoomes, upon oapture, the property not of the individual captor 
but of the nation in whose a~ he servea (AW 79J FM 27-10, par. 327, Hague 
Regulations, .Art. 53, 'l'li 27-261, P• 33J Dig Op JAG 1912, p. l061J Winthr7, 
lifil. Law and Preoedenta, 2d Ed., PP• 557, 7811 SPJGD/D-75534, SPJGW 1945 

. 6216, 4 Bull. JAJJ 3891 CM ETO 9573, Koniok,4 Bull. JAG 338J CM ETO 17667, 
Truex (C.M 3083$7)). Pillage for private gain is prohibited by the modern 
law of war (All 79J FM 27-10, par. 329; Hague Regulatioil8, Art. 47, TM: 
27-251, p. 31). Article of War 79 provides that~ person aubjeot to 
militar7 law who wrong.fully appropriates such pro~erty shall be punished a.s 
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a oourt•ma.rtial may direot. The evidence clearly establishes that Lieu• 

tetlallt Iaoovaui exeroised suoh oontrol for his peraona.l benefit over the 

¥ 80,000 taken from the Shibetsu Naval Base a.s to constitute a violation 

of the mentioned Artiole of War. Lieutenant Ia.cove.zzi gained no title to 

this money e.nd thllS could pa.as :no title to the ¥ 40,000 he gave Lieutenant 

Brogan. When, therefore, Lieutenant Broga.n,fully cognizant of the sou.roe 

of this money, treated it aa his own he also violated the provisions of 

the 79th Artiole of War. 


6. War Department records show that the a.coused. Lieutenant Iaoovazzi, 
is 25 years of age a.IX\ is unmarried. He is a high school graduate and prior 
to his entry into the service was snployed a.s a ma.ohinist with the Bell 
A.iroraft Corpore..tion. He had one month of inf'a.ntry training with the C.M.T.C. 
in eaoh of the yeara 1937 and 1938 a.nd was a member of the Enlisted Reserve 
Corps from July 1942 to Febru&ey 1943. On 28 February 1943 he entered tho 
service as an Air Corps Cadet and upon suocesstul completion of a course ot 
training in navigation he was appointed a.Di commissioned. a temporary second 
lieutenant in the Army of the thited States ob. 13 November 1943•.. He wu 
promoted to the grade offirst lieutenant: on 1~ October 1944. Thereafter, he 
went overseas and on 31 May 1945 he was a.warded the Air Medal tor meritorious 

· achievement while participating in sustained operational flight missioM in 
the Southwest Pacific Area, during which hostile oonta.ot was prob&ble and 
expected. These flight missions were ma.de in unarmed transport airora.tt over 
hazardous land e..nd sea routes and oonaisted o:f' evacuating casualties from tor• 
ward positions to hospitals in the rear areas and dropping supplies by para
chute to guerrilla forces behind enemy lines. On 5 October 1945 he YU awarded 
the Oak Leaf Cluster to the Air Medal for similar services performed at a 
later period. 

7. War Department reo<r ds shCJII' that the accused, Lieutenant Brogai,., is 

23-1/2 years of age and ia married. He ia a high aohool graduate and at• 

tended Kemper Military Sohool, Boonville, Missouri, tor one 7ear. Re bad J10 


chilia.n employment prior to entering the military service. On 21 February 

1943 he entered tm service as an Air Corps cadet and upon suoceaa:f'ul oom

pletion o:f' a course of training u a two-engine pilot he WU appointed and 

commissioned a temporary seoond lieutenant in the A.nrf¥ of the United States 

on 5 December 1943. Ha thereafter went overseas and was promoted to tbs 

grade of first lieutenant on 21 April 1945. On 6 June 1945 he wa.a awarded 

the Air Medal for meritorious achievement while participating in sustained 

operational flight missions in the Soutl'DJest Paeifio Area, during which 

hostile contact was probable and expected. These flight missions were made 

in unarmed transport aircraft over hazardous land and sea routes and oon• 

listed of evacuating oa.sualtiea from forward positions to hospitals in the 

rear areas aild dropping supplies by parachute to guerrilla. forces behind 

enemy lines. 


8. Lieutenant Brogan appeared before the .Board of Review in h11 om 

behalf at a hearing held on 27 Ml:, 1946. 
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9. The oourt wu leglllly oo:ca ti tuted and had jurisdiotion onr the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were oommi tted during the trial. In the opinion 
of the Boe.rd of Review the reoor<l of tria.l ie legally sufficient to support 
the findings of guilty- and each aentenoe and to warrant confirmation of 
each sentence. Dismissal ii authorized upon conviction of a violation of 
Article of War 79. 

__W_dl._·-'h-·~t!~-_l...,G_PL..$f..,_· , Judge Advocate 

_,/tit,t..._..·__.,:&.__~~--------·' Judge Advocate 

_(c_a.,J_:llll:;,,c,1,-«-../.....aC<""'l--4&7~·L,)ff"".Ow.-~• Jlidge .A.dTOoate 
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J.,1.GK - CM 307048 1st Ind 

YID, JAGO, Washington 25, D. C. JUN 2 v 1946 

TO, Under Seoretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your aotion the record of trial a.nd the 
opinion of the Board of Review in the case of First Lieutenant Peter V. 
Iacova.zzi (0-698121), Air Corps, and First Lieutenant Charles a. Brogan 
(0-701881), ·Air Corps. 

2. Upon a common trial by general court-martial the accused 
Iacovazzi pleaded guilty to and was found guilty of wrongfully appro
priating to his own use property of the United States taken from the 
enemy, viz, 80,000 yen, and the accused Brogan pleaded guilty to and 
was found guilty of wrongfully appropriating to his own use property 
of the United States taken from the enemy, viz, 40,000 yen, in viola
tion of Article of War 79. Ea.oh was sentenced to be dismissed the 
service, to forfeit all pay a.nd allowances due or to become due and to 
pay to the United States a fine of ~1500 and to be confined at hard 
labor "until said fine is paid but not for more than twelve months. 11 

The reviewing authority approved the sentence as to each accused but 
remitted 11so much thereof as provides for payment of a fine and for 
confinement until said fine is paidII and forwarded the record of trial 
for action under Article of -r'iar 48. , 

3. A sUilllll8.ry of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is· legally sufficient to support the findings 
and sentence and to warrant confirmation thereof as to each accused. 

On 22 October 1945, the accused, Lieutenants Iacovazzi and 
Brogan, acting as a disposition team with orders requiring them to 
destroy Japanese naval and military equipment alld to procure all in
ventories.at the Japanese Shibetsu Naval Base but making no specific 
mention of Japanese currency, took possession of¥ 341,970 belonging 
to the Japanese government a.nd located in a safe at that Base. This 
sum had been in the custody of the Japanese paymaster thereof and wa.s 
part of the pay accounts of the Base. The next day Lieutenant Iacovazzi 
purported to return this sum to the Japanese paymaster so that the latter 
could pay his ll).en, but knowingly retained¥ 80,000 thereof. Later that 
day Lieutenant Brogan received¥ 40,000 from Lieutenant Iacovazzi, know
ing that this sum was part of the¥ 80,000 ~aken from the Japanese Base 
by the latter. On 24 October 1945, the Japanese paymaster, having 
noticed a shortage in his accounts, asked accused if they had retained 
any of the currency and received a denial from both accused. There
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after, on the same day, both accused left the Base and returned to their 
station at Chitose Army Air Base and then went on a trip to Manila. Upon 
their return to their station they were questioned about the missing 
currency by their commanding officer and denied all knowledge of it. 
However, when part of the missing currency was found in the possession 
of Lieutenant Iacovazzi, they confessed that they had taken ·the money 
and that each had disposed of a considerable amount thereof. Restitu
tion of the amount disposed of was made before.the trial by the accused. 

_Lieutenant Iacovazzi is 25 years of age and is unmarried, but, 
according to his sworn testimony, his mother and brother are dependent 
upon him for support. He went overseas on 15 October 1944 and has flown 
approximately 1900 hours, 245 of which were combat hours consisting of 
74 combat (air transport) missions. He participated in the New Guinea, 
Southern Philippines, Luzon and Western Pacific campaigns and has four 
battle stars pending. He has received the Air lfodal with one Oak Leaf 
Cluster. Lieutenant Brogan is 23-1/2 years of age and is married. He 
went overseas on 15 October 1944 and has flown approximately 2000 hours, 
185 of which were combat hours consisting of 51 combat (air transport) 
missions. He participated in the IJew Guinea, Southern Philippines, 
Northern Philippines and Ryukus campaigns. He received the Air· Medal 
and, according to his sworn testimony, was recommended for the Distin
guished Flying Cross. On the ground of the youth and inexperience of 
both accused and because of their excellent combat and service records, 
four of the members of the court recommended clemency and that so much 
of the sentence as provides for dismissal from the service be not ap
proved. Due consideration has been given to thi.s recomr.1endation. 

Lieutenant Brogan requested and was granted a hearing before. 
the Board of Review in my office on 27 J,:ay 1946, and also appeared before 
me on 29 1viay 1946 and said that due to the confused state of affairs at 
the time he committed the offense he had not fully realized that he was 
acting wrongly, had not regarded the Japanese currency in the same light 
as he would United States currency and admitted that he had converted the 
former to his ovm use. He nmv appreciates that he was wrong and stated 
that he had never conmri. tted any offense before or since the events for 
which he was tried. He asked for clemency for both himself and Lieu
tenant Iacovazzi. Due consideration has been given to this plea for 
clemency. 

Since there is nothing in the record to justify the acts of the 
accused, which acts clearly demonstrate that each is wnvbrthy of his oom
rntssion, I recon~~end that the sentence as to eaoh accused, as approved by 
the r evievring authority, be confirmed but that the forfeitures as to each 
be remitted, and that the sentences as thus modified be carried into execu
tion. 

4. Consideration has been given to a copy of a letter from Honorable 
Edwin A. Hall, ?,:ember of Congress, addressed to the Secretary of War and 

11 



a copy of a letter inclosed therewith from Lieutenant Iacovazzi to 
Congressman Hall, which accompany the record of. trial. 

Q• Inclosed are forms of action designed to carry into execution 
the foregoing recommendation, should it meet ith your approval. 

3 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 
3. Cpy ltr fr Congress-

ma.n Hall w/incl 
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WAR DEPARTMENT (167) 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 25, D. C. 

JAGJ CM 307048 

MEMORANDUM FOR mE UNDER SECRETARY OF WAR 

SUBJECTa Withdrawal of action confirming senten~s to dismissal in 
the case or Fi.rat Lieutenant Peter v. Iacova.z&i, 0698121, 
Air Corps, and Fi.rat Lieutenant Charles H. Brogan, 0701881, 
Air Corps 

1. The above named orficera were tried in oonmon by a general 
oourt-nartial convened at Hea.dquartera Fifth Air Force, APO 710, on 
13 December 1946. They were charged with wrongf'ul.ly appropriating 
to their own uae certain Japanese currency, public property or the 
United States, taken from the enemy, in violation of Article or War 
79. nie 8lllounts alleged in the specifications were 100,000 yen in 
the case of Lieutenant Iacovaui and 40,000 yen in the caae or 
Lieutenant Brogan. Lieutenant Brogan pleaded guilty to the charge 
and specification and Lieutenant Iacovazd pleaded guilty to the 
charge and guilty with exceptions to the specification (he pleaded 
guilty as to 80,000 yen only). Each was found guilty in accordance 
with his pleas and sentenced to dismissal, total forfeitures, a fine 
of $1600, and confinement at hard labor until the fine is paid' but 
not 'fDr more 'than twelve months. The reviewing authority approved 
only so much of the sentence as involved dismissal and total for
feitures and forwarded the record of trial for action under the 48th 
Article or War. 

2. The record of trial was examined by the Board of Review and 
found to be legally sufficient to support the findings or guilty and 
the sentences, and to warrant oontirma.tion or each sentence. On 28 
June 1946, I .forwarded the record or trial and the Opinion of the 
Board of Review to you, together wi'th my concurrence and recommenda
tion that the sentences as approved by the reviewing authority be 
confirmsd but that the forfeitures be remitted and that the sentences 
as thus :t00dif1ed be carried into execution. You acted in acoordance 
with this recomn~ndation on 28 September 1946 (Brogan) and 14 Oc.tober 
1946 (Iaoovazzi). 

3. In April 1946• after approval of.his sentence by the review
ing authority. Lieutenant Brogan returned to the United States on 
eniirgency leave and, on 19 June 1946, we.a honorably separated from 
the servioe. On 1 July 1946 he reverted to inactive atatua. 

http:wrongf'ul.ly
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4. '.Iha evidence shows that on 22 October 1945 Lieutenants 
Iacovazzi and Brogan. acting as a disposition team with orders 
requiring them to destroy Japanese naval and military equipment 
and to procure all inventories at the Japanese Shibetsu Naval Base. 
took possession of 341970 yen belonging to the Japanese Government 
and located in a safe at that base. ~is sum had been in the custody 
of the Japanese payim.ster and was part of the pay accounts of the 
base. The next day Lieutenant Iacovazzi purported to return this 
sum to the Japanese paymaster but knowingly reta:ming 80 • 000 yen 
thereof. Later that day Lieutenant Brogan received ,o,ooo yen from 
Lieutenant Iacovazzi knowing this sum was part of the 80,000 yen 
taken from the Jape.nese base by the latter. Both accused denied 
they had retained any of the currency when questioned by the 
Japanese paymaster on 24 October 1945 and subsequently by their com
manding officer. When part of the missing currency was found .in 
the possession of Lieutenant Iacovazzi they later confessed that 
they had taken the money and that each had disposed of a considerable 
amount thereof. Restitution of the amount disposed of was made by 
accused before the trial. 

5. 'To.e administrative separation from the service of Lieutenant 
Brogan, under honorable conditions and prior to final action on the 
sentence, amounted to an implied remission of his sentence and the 
proceedings, which have not as yet been promulgated by a general 
court-martial order, should be treated as abated in the Brogan case. 
Aooordingly, it is reconmended that you execute a new order in the 
Brogan case, withdrawing your for'lllJr action and providing that no 
further action will be taken through the exercise ot the confirming 
power or promulgation of the proceedings. 

6. Although Lieutenant Iacova,zi was the one who physically 
withheld tti.e sum of money when turning over the pay roll .f\mds to the 
Japanese paymaster, the degree of culpability involved in his offense 
does not vary substantially from that involved in Lieutenant Brogan's 
offense of receiving and appropriating half of the proceeds with full 
knowledge of the source of the money. 1he sentence as to each accused 
was the same and the action taken by the reviewing authority and by 
you as confirming authority, did not differ with regard to modification 
of the sentences. '.Ihe net result of a dismissal in the case of 
Lieutenant Iacovazzi would permit a marked disparity in the treatment 
accorded to each officer. '.Iha proceedings in laoovazzi's case also 
have not yet been promulgated. I recommend that you execute a new 
order in the case of Lieutenant Iacovazzi, withdrawing your forrr1:1r 
action, oonfirming the sentence as approved by the reviewing authority, 
remitting the forfeitures imposed end suspending execution of the 
sentence as thus modified during the officer's good behavior. 

2 ' 
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7. Inclosed herewith are two orders designed to carry the' 
foregoing reconmendations into effect should. they meet with your 
approval. 

3 Inola . mOMAS H. GREEN 
1. R/T (CM 307048) and Major Genera.l 

allied papers ni.e Judge Advocate General 
2. Form of order (Brogan) 
3. Form of.order (Iaoovazzi)---------------~---------------

( G.c.~.o. 320, 23 October 1946). 
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lf'AR DEPARTMENT 

Arrrq' Service Forces 
In the O!fice of The Judge Advocate General 

Washington, D.c. 

SPJGN~ll 307049 

UNITED STATES ) UNITED STATES .lRlLY FORCES 
) WF.STEliN PA.CIFl:C 

v. ) 
) Trial by G.c.M., convened at 

First Lieutenant PHILLIP H. ) Headquarters Base K, .Arary 
JACOBS, also known as PHILIP ) Forces Western Pacific, il'O 
FRANCIS JACOBS (Q-9252J6), ) 72, 6 Novsaber 1945. lianissal 
Transportation Corps. ) and total forfeitures. 

OPINION of the BOARD OF REVIErr 

HEPBURN., BAUGHN and 01CONNOR, Judge Advocates 


1. The Board of Review has examined the record o! trial 1n the . 

case o! the officer named above am submits this, its opinion, to The 

Judge Advocate General. 


2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE, Violation of the 94th Article of War. 

Specification: In that First Lieutenant Phillip H. Jacobs, 
TC, Base Port Comziand., APO 72, did, in conjunction with 
Private First Class William J. Kimberly, 275th Port 
Company, and Private First Class Jack Rosenbaum, 275th 

. Port Company, at APO 72, on or about 20 July 1945, 
feloniously take, steal, and carey away 210 casea of 
beer, o£ the value of about $420.00, property of the 
United States, furnished and intended for the mili 
taey service thereof. 

He pleaded not guilty to, and was found guilty of, the Charge and the 

Specification excepting the figures $4Z).OO," substituting therefor 


"$378.00"; of the excepted figures not guilty., of the substituted .f'igures 
guilty. He was sentenced to be disnissed the service., to forfeit all 
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pay and allowancee due or t.o become due, and to be confined at hard 
labor., at such place as the reviewing autmrity might direct, tor tiTe 
years. The reviewing authority approved the sentence but remitted the 
confinement and forwarded the record of trial for action under Article· 
o:f War ,48. 

3. h'vidence for the prosecution: Accused was on duty on the early 
morning of 20 July 1945 as lock Officer at Dock No. 3 at Tacloban., super
viaing the unloading of a cargo of trucks and beer !'rem the s.s. Kincaid 
(R. ?, 26). The beer was government property (R. 9., 29). Instructions 
had been given to remove the trucks during the night and the beer the 
following morning (R. 26, 30-:31). Privates Kimberly and Rosenbaum, 
members of the 275th Port Company which was detailed to unload the ship, 
went off duty at midnight but returned about 0030, along with Sergeant 
Herbert w. Johnson, :for the purpose of procuring some o.t the beer for 
themselves (R. 18, 22-Z3, 26-27, ,40). Rosenbaum went down into the 
No. 2 hatch and tied a rope around l8 cases of beer which Kimberly 
hauled up and placed near a gun turret. The Third Mate discovered 
the beer, however, and the beer was returned to the hatch (R. 7, 15, 
21., Zl). 

Accused came aboard ship about 0130 and, observing lfhat had 
happened., "kidded" Kimberl.1' and his companions about "being caught" 
(R.. l?). Remarking that ha was going to get some beer., accused asked 
Sergeant Johnson to have the boys in the hold throw three or four cases 
of beer on one of the trucks bei?Jg hoisted but the sergeant in charge, 
to wh011 the request was transmitted, re!'used (R. 21-~, :t"/). Accused 
continued to talk about getting some of the beer and stated that he 
could procure an LCM if they made it worth while (R.. 18-19). He said 
an LCM would hold a net load of beer, or about 200 cases., but Sergeant 
Johnson said this was •too much beer t.o get• and walked nay (R. 8, J4). 
Kimberly-, however, favored the idea and it was agreed that accused would 
take 50 cases as his share (R. 10., 19). Accused le.rt the ship to seek 
an LCM and, when he returned stat1.Dg he had been successful., Kimberly 
threw an empty net in the hold and, 'With the assistanoe of another 
soldier and some F.illpino laborers., loaded it Td.th about :COO cases ot 
beer. After Kimberly had reported that the load n.s read;y accused went 
off to get the LCM but returned saying the LCM driver had changed his 
mind (R. 9-10). 

Accused .drove Kimberly in his jeep over to the small ships 
dock where Kimberly talked to the LCM driver but Kimberly's efforts 
were equally fnrl.tless (R. 10). Kimberly suggested the pcasibillty or 

· getting a truck at the Base Port C9m.and motor pool and accused said be 
had a .friend there. They drove there and Kimberly induced the dispatcher 
to let them have a truck and to issue a trip ticket. Kimberly drove the 
truck back to the ship, accused tollolling in his jeep (R. U-12). 
Rosenbaum was waiting .for them at the rail and on their arrival he went 
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down into the hold. The net load o:t beer was hoisted up by' the· 
•jumbo boom..,• dropped in the truck., and covered lli.th a tarpaulin 
(R. 12., :9). The cases bore the green band indicating government 
property and also quartermaster marldllgs (R. 9). Accused stood on 
the dock and ntched the trans.fer o.f the beer .from the ship to the 
truck. It was then about 0,430 (R. 16). llmberly and Rosenbaum drove 
the tru.ck to their compaey area., passing the dispatcher's shack on the 
TB.7• Rosenbaum held up the trip ticket., shouted "Monument Beach.,• 
.falsely indicating that their destination was the Quartermaster ration 
dump, and no attempt was made t.o stop them (R. 12). 

Trucks carr,ing beer were required to C&lT)'" a guard and, when 
a report was received by the Sergeant of the Dock Secnrit,' Guard that a 
truckload o! beer had left the doclc 111. tbout a guard., an investigation 
followed (R. 12, .39-40). The tru.ck, with the beer still in the net., was 
found in the Z7Sth Port Company area. A. single case of beer !ran the 
same load ns found in the rear o.f a Dearby tent (R. 40). A total of. 
two hundred and ten cases, valued at $1.80 each., Yere turned over to 
the Quartermaster (R. 42; Proa. EL 2). 

4. Evidence for the defense: Accused took the witness stand in 
his own bebalt (R. 42). He asserted that he had been in the ArntY since 
31 Juq 1943., and had been overseas since 1 September 1943, serving in 
.A.ustralla, Nff Guinea, and the Philippines. Since 71 October 1944 he 
had been stationed in Tacloban YOrkirJg in various capacities with the 
Port Command (R. 43). On the morning of :20 July 1945 he was serTing 
as Ibck Supervisor. In the performance of that duty he Yas required 
to •ee that no cargo was improperly taken o.f:t the ship (R. 44). He 
denied that he had ever taken an:r beer (R. 47). Kimberly had spoken 
to him about getting some beer but accused assumed they Youla take only 
a tn cases tor their own use. He did not expect to receive aey for 
himself ar to obtain an,- personal gain (R. 43-44). Since he had ls!t 
the dock at 0400 to take the "expected cargo11 reports to his office., 
the first in.formation he had about a truck load of beer was a report 
turned in about 0530 that the militar:r police had found a truck load 
o! beer in the 275th Port Coi:ripany- area. He admitted maktng an incon
m.stent prior statement to· the effect that his first knowledge of the 
truck load ~ beer came around noon on 20 J~ 1945 when a Pr1Tate 
Thompson reported that be had dispatched a truck to a soldier tor the 
reputed purpose ot hauling dnnnage but that the soldier had uaed the 
truck to haul beer {R. 47). ·. 

Testimoz:,;y that accused was in the Port Command office con
tiuuousl.7 between 0400 and 0515 Yas g1van b1' another officer on duty 
there (R. 47~). other officers testified concerning accused's 
abil1t7 and character. He waa •a verr capable officer.,• cooperativ. 
and aln;ys •on the ball., 11 ttwell liked and respected by bis friencle.,• 
and hi.a character bad "always been of the best• (R. SO-S3). Hie 
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•66-411 form showed thirteen ratings o! excellent (R. 54; De!. Elt. ·· .l). 

5. The Specification o! the Charge, as amended b;r the court•• 

find:il:lgs, alleges that on 2:l July 1945, at APO 72, accused, in con-. 

junction 111th Privates First Class William J. Kimberly and Jack 

:Rosenbaum, stole 210 cases o! beer, valued at $378, the prop«-ty of 

the United States furnished and intended .tor the military senice. 

The Specification is laid UDder the 94th .Article o! War. 


It is undisputed that on the early morning of 20 July' 1945, 
Pr1:vates Kimberly and :Rosenbaum stole :210 cases o! beer, property o! 
the United States o! the value stated, from the s.s. Kincaid while it 
was being unloaded at a dock in Tacloban. The only confiict in the, 
evidence arises over the question of accused's complicity in the theft. 
Accused, llho was on duty as Dock Supervisor at the time and charged ;nth 
the duty of preventing an;y irregular removals or cargo !rom the ship, 
admitted that he kneT Kimberly and :Rosenbaum inte.nded to remove beer 
!rom the ship but he contended that he thought they would only take 
a !ew cases £or their own personal use and that he was not there when 
the sizeable quantity was removed !rolli the ship. According to Kimberly, 
however, accused kneT that they intended to carry nay around 200 cases, 
agreed to a division ot this amount, helped to procure the truck in 
which the beer was transported, and stood on the dock as the cases were 
hoisted in a net over the side of the ship. Corroboration ot some o! 

· the details related by Kimberly in his account o! the transaction was 
supplied by other witnesses. 

Accussd' s testimoey- is not convinci.Dg and the court-martial 
was justitied in rejecting his version o! the t:OO!t and accepting that 
related by Kimberly. Although accused did not join physical:cy, in the 
asportation of the stolen property, his active participation in plam:ling 
the theft, bis assistance 1n procuring a truck by which the gooda were 
transported, and his standing by while the beer was carried ott the 
ship, constitute him a principal 1n too coillllission of the ot.fense under 
the provisions ot section 3.32 of the United States Criminal. Code, act 
o! March 4, 1909 (.35 Stat.- W2; 18 u.s.c. 550) which reads as tollOll'sa 

"Whoever directly coJIBllits any act constituting an of.tense 
defined 1n arq law ot the United States, or aids# abets, 
counsels, corrmands, induces, or procures its colllBission, 
is a principal.• 

Accused testified that his part in the theft was not motivated 
by the thought ot personal. gain. This statement is not contradicted by. 
~ other testimony 1n the case. Whatever its bearing on the question 
o! clE111.ency this is obviously no legal defense to the charge of larceey. 
In the opinion of the Board o! Review the of.tense charged against ac- , 
cused is proved beyond any reasonable doubt. 

4 
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6. War Department records disclose that accused is a bout 31 
years of age having been born 22 NoTember 1914. He is a high school 
graduate and in civilian life has been employed as a maintenance man 
on locomotives, "choker man• (hooking up logs); •side l"llllDElr• (seeing 
that ship cargo is properly stowed aw~); assistant engineer repairing 
turbines and boilers; and foreman in charge of heavy macbiner,r on dock 
and ship. He was appointed a temporary second lieutenant in the Aney 
o! the United States effective 30 July 1943 entering upon active duty 
on that. date. On S August. 1944 he was promoted to grade of first 
lieutenant. His marital status is gi.ven as •divorced•. 

Accused was arraigned ~a Phi.WP !!• Jacobs. and is so styled 
in the renewing authority's action. A WD AGO Form 66-4, introduced 
in e"fidence by the defense, and other papers attached to the record in
dicate that the correct name o! accused is Philip Francis Jacobs. 
War Department records show that Serial Number 0-925206 which follows 
accused's name in the reviewing authority's action,and on the charge 
sheet, is assigned to Philip Francis Jacobs. 

?. The court was lega~ constituted. No errors injuriously at 
tecting the substantial rights of the accused were committed during 
the trial. In the opj,nion o! the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence. Dismissal. is authorized upon conviction o:t a violation of 
Article of War 94. 

5 
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SPJGN-CM 307049 lat Ind 
Hq .A.SF, JAGO, Washington, D. C. 
TO i The Secretary- of War APR 1 1 

l. Puraiant to Executive Order No. 9556, dated 26 ~ 1945, 
. there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 
Phillip H. Jacobs, also known as .Philip Francis Jacobs (0-925206), 
Transportation Corps. 

2. Upon trial by general court-martial this officer was convicted 
o! stealing, in conjunction 'With two enlisted men, 210 cases of beer 
valued at $3?8, property of the United States, furnished and intended 
tor the military senice, in violation of Article of War 94. Ha was 
sentenced to be dismissed the service, to .forfeit all pay and allowances 
due or to become due, and to be confined at hard labor, at such -place as 
the reviewing authority might direct, for five years. The reviewing 
authority approved the sentence but rElllitted. the confinement imposed 
and forwarded the record o.f' trial tor action under Article of War 48. 

3. A summary of the evidence ma;y be found in. the accanpany:ing 

opinion of the Board of Review. I concur in the opinion of the Board 

of Review that the record of trial is legally sufficient to support 

the findings and sentence as approved by the reviewing authority and 

to warrant confirmation thereof. 


Accused, while on duty as a llick Officer in Taeloban on 20 
July 1945, assisted t1¥0 enlisted men in the theft ot .210 cases of bear 
i'rom the hold ot a ship being unloaded. Six of the seven members of the 
court-martial recommended clemency on the ground that there was no evi
dence of any intent to procure the beer tor financial gain but only tor 
consumption by members ot his organization, and on the further ground 
that his preVious record and performance had been good. The Staff 
Judge Advocate of the Eighth Army Area Command, the appointing authority, 
which was deactivated prior to taking action upon the sentence., states 
that it was intended to return the record to the court tor reconsidera
tion ard reduction of the sentence to a $1000 fine and a reprimand. The 
Theater Judge Advocate, United States Arar:, Forces, Pacific, recom.mands 
reduction or the sentence to a for!eiture of $100 per month tor ten 
months. The enlisted men received sentences providing tor dishonorable 
discharge (suspended)., total forteitures., and confinement at hard labor 
tor one year. 

I am of the opinion that a sentence to diciasal 11 appropriate 
tor the offense oanmitted. Accused betrayed the trust reposed in him 
and participated in the larceny of a aiseable amount ot govarment 
property. The enlisted men., 'Who had come to the ship to steal a f f1ft 
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cases of beer tor their own use, were persuaded to engage in larcecy 
on a much larger acale. Accused's responsibility for the offense is 
obviously much greater than that of the enlisted men. The reviewing 
authority followed the court's r~conmandation for clemency by remitting 
the confinemant imposed. I' believe no further reduction (except the 
remission o:t the forfeitures) is warranted•. I accordingly recommend 
that the sentence be confl.rmed but that the f'or.fei tures be remi tted1 
and that the sentence as thus modified be ordered executed. 

4- Inolosed ie a form of action designed to. carry into execution 
the foregoing recommendation, should it lll88t with your approval. 

2 Incls THOMAS H. GREEN 
1 - Record ot trial Major General 
2 - Form of' action The Judge Advocate General 

( --------------------80140 90, l May 1946). 
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iJ:A.R DEPAI';.Tl.-~tIT 
In the Office of The Judge Advocate General 

'Washington, D. c. 

JA.GH Ci;i 307050 	 ~? JUN 1946 

UNITED STAT.:!.:S 	 ) TWElfl'BTH AIR FORCE 

v. 	 ) 
) 

Trial by G. c. LI., convened at Head... 
) quarters, 313th Bombardment Wing, 

Second Lieutenant DONALD J. ) APO 336, c/o Y(, San Francisco, 
PASQuARIZLLO ( 0-932010), Air ) California, 15 January 1946. 
Corps. ) Dismissal. 

OPINION of the BOARD OF ID.,'VIE\'v 
TAPPY, HO"J.'TENS'l'3IN and STERN, Judge Advocates. 

1. 'l'he Board of Revlew has examined the record of trial in the case of 

the officer na.11ed above and submits this, its opinion, to The Judge Advocate 

General. 


2. The accused was tried upon the following Charge and Specification: 

CHA...~Gi: Violation of the .95th Article of War. 

Specification: In that Second Lieutenant Donald J. 
Pasquariello, 421st Bombardment Squadron, 504th 
Bombardment Group, did, at APO 336, c/o Postmaster, 
San Francisco, California, on or about 1 December 
1945, wrongfully sell one fifth-galTon bottle of 
whiskey to Private First Class 'i'iade D. Killian, 
Headquarters and Base Service Squadron, 359th Air 
Service Group. 

He pleaded guilty to the Sp1~cific:Jtion and not guilt to the Charge but b1.dlty of 
a vfolation of the 96th Article of' W.:u-. He was found guilty of the Chart;e and 
Specification. No evidence of previous conviction was introduced. He was 

·	sentenced to dismissal. The revievd.ng authority approved the sentence and forward
eo t::.: ::::::cord of triG.l :'or 2:::tion under Article of War 48. 

3. On the night of 1 :;)3cember 1945 Privates First Class Wade D. Killian 

and George Koly, both members of the 359th Air Service Group, stationed at Tinian 
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Uario.nas Isla..ri.ds, attended a U.S.O. shon conducted at the Station General 
Hospital. 'l'hey left the hospital about 9:30 .P.J.i. and drove to the Ofi'icGrs 1 

Area of the 504th Bombardment Group, which was accused I s organization. There 
they observed a lit;ht burning in one of the huts v,hich was occupied by accused. 
They entered and inquiried if accused knew where they might purchase a bottle 
of y;hiskey. Accused replied that he had a bottle they might have. Accused 
produced a one fifth gallon bottle of scotch and Private First Class Killian 
gave him a tv,enty dollar bill. Accused then gave Killian three dollars chanee, 
stating that twenty dollars was too much to pay for the whiskey and admonished, 
Killian, 11Do not get caucht with this stuff". Neither of these soldiers k:neY, or 
had ever seen accused prior to tl1e night of tr1is occurrence. 

A GBneral Order had be~n promulgated on 16 February 1945 in accused's 
command, which amoc1g other thine;s, provided in paragraph 4 that, 11 :fo alcoholic 
beverage, distilled spirits or other intoxicating liquor v.r:i.11 be oi'fered for sale, 
as a gift or barter to any enlisted man ,d.thin this comrnand11 • This General Order 
(Pros. Ex 1) was introduced in evidence without objection and it was stipillated 
that the order was in full force and effect on 1 December 1945. 

4. After bein; advised on his rights as a witness in his ovm behalf accused 
elected to remain silent. 

Llajor John L. Fisher, Eeadquarters 504 Bombardment Group, testified that on 
15 November 1945 he was called upon to furnish a detaU consisting of one officer 
and JO enlisted men to supervise the bomb dump. Accused was chosen for this 
assiinment .and performed the duties thereof in very satisfactory manner. The ·,;ing 
Ordnance Officer gave accused a commendation for his work in this instance. There
after 1:ajor Fisher appointed accused kess Officer and in this capacity he likevd.se 
discharged his duties satisfactorily. Throughout his acquaintance with him accused 
had always conducted himself in a manner becoming an officer and a gentleman. 

Captain I.esliz 1-.IcLaurin, accused 1s commanding officer, served with accused 
for a considerable period of time and knew him well. Throughout this acquaintance 
accused had demeaned himself as an o.Cficer and gentleman. Captain 1'.cLaurin signed 
the formal recommendation (Def. Ex. B) that accused be tried by general courts
martial for the offense charged as a violation of .A.rticle of War 95, but had no. 
alternative in view of the existing policy theretofore announced by higher authority. 
ae tho'.lght accused might ,;roll have been charged under Article of i.'far 96, and his 
recommend.ation that accused be eliminated from the service was because of the 
mandatory provisions of article of War 95 in this regard and the policy that he be 
charged under th.i.s m~ticle. 

Captain Robert L. Sherman, Sixth Bombardment Group, investigated the charge 
against accused and submitted a formal report (Def. Ex. C) in which he recor.miended 
that accused be tried by general courts-martial u.YJ.der Article of War 96, stating 
that the offense charged did not constitute conduct unbecoming an officer, and 
that accused in his .opinion should not be eliminated from the service. 

2 
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5. The prosecution's evidence to,=:ath J'.' ,dth accu.sed 1s pl3a of' r;uilty 
demonstrates that at the time and place alleged accused sold a one fifth gallon 
bottle of scotch vrhiskey to an enlisted man of his command for the sum of '~17, 
in violation of a standing order (Pros. Ex #1) then in effect prohibiting such 
sale. It is also clear from the evidence that the whiskey was sold and deliver
ed upon premises used for military purposes· by the United States. 

11 The sale of or dealing in beer, v:i.ne, or any intoxicating 
liquors by any person in any post exchanee or canteen or any ,"u7rry 
transport, or upon any premises used for milits.ry purposes by the 
United States{ is hereby prohibited." (Sec. 38, Act of Feb. 2, 1901 
(31 Stat. 743); 10 U.S.C. 1350; Sec. 310 M.L. 1939) 

By selling the Lottle of scotch whiskey under the circumstances revealed 
by the record of trial, accused also violated the quoted statute, and in turn, 
violated the 96th Artie le of lt'"ar (GIil 261~728, Price; 42 BR 254). In the case 
of Cu 235382, Singletm-y, 21 BR 389, wherein the Board of Review passed upon 
the legality of the sale of liquor by an officer to enlisted men engaced on 
maneuvers, the Board said: 

-
11.t..part from the statute, supplying the men of lds command with 

intoxicating liquor is certainly prejudicial to good order and military 
discipline, whether it is viewed from the standpoint of currying favor 
with the troops or from the standpoint of the possible result of the 
effect on the men the intoxicating liquor might have during field 
exercises. It is therefore a direct violation of the 96th Article of 
,iar which expressly prohibits all disorders o:i;- neglects to the pre
judice of good order and military discipline. 11 

The court here, however~ found accused guilt of violating the 95th Article 
of War. 'l'o so find the court of necessity considered the acts of accused to be 
conduct unbecoming an officer and a gentleman. As was said in GM 235382, 
Singletary, supra, in order that such acts constitute a violation of the 95th 
Article of War, they must. dishonor or disgrace the individual personally as a 
gentleman, seriously comprcmise his position as an officer and exhibit him as 
morally unworthly to remain rui officer. This accused was acting in an unofficial 
or private capacity. The act of an cfficcr in selling a bottle of liquor to an 
enlisted man is not per ~ conduct violative of article of iiar 95. The ~bjection 
to such conduct is that it is prejudicial to good order and military discipline. 
As such it properly falls vdthin the ambit of Article of War 96. Only an aggra
vated case should be held to constitute a violation of Article of ·1iar 95. It 
is therefore concluded that accused's conduct constituted a violation of Article 
of War 96 rather than Article of War 95. 

6. Accused is 22 years of age and single. He is a high school graduate 
and attended Newark College of Engineering for seven months. He was inducted 
5 1~arch 1943, appointed a flight officer 25 November 1945 and appointed a second 
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lieutenant, A:rnry of the United States, 2 Lay 1945 and entered upon active duty 
the sa;.ne date. He is a rated bombardier; has bo:::n avm.rded the Purpl8 Heart 
and the Air ii::ici.al for his participation in various combat missions, against 
Japan. All of his efficiency ratings have been excellent. 

Attached to the record of trial is a letter signed by accused's commanding 
officer recommending clemency because of accused's youth and excellent military 
record. 

7. The court vras legally constituted and had jurisdiction of accused 
and the offenses. No errors injuriously affecting the substantial rights of 
accused were comruitted during the trial. In the opinion of the Board of Review 
the record of trial is legally sufficient to support only so much of the find
ings of guilty of the charge and its Specification as finds the accused guilty 
of the ;;,pecification in violation of the 96th Article of -;.rar, and legally 
sufficient to support the sentence and to warrant coP.firmation thereof. Dismiss cl. 
is authorized upon conviction of a violation of Article of ·war 96. 

____·n~·~o-C~etW-..8...._____, Judge Advocate. 

~l'l'uu&j~,4 , Judge Advocate.

L,~ ,Judge Advocate, 

~tr 
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JAGH - a.: 307050 1st Ind 

vm, JAGO, 11ashington 25, D. c. JUN 2 5 1946 

TO: The Secretary of War 

1. Pursuant to Executive Order -No. 9556, dated 26 }fay 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Donald 
J. Pasquariello (0-932010), Air eorys. 

2. Upon trial by general court-martial this officer was found guilty 
of wrongfully selling a fifth-gallon bottle of whiskey to an enlisted man, 
in violation of Article of War 95. No evidence Yras introduced of any pre
vious convictions. He ·was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the recoitl of trial 
£or action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support only so much of the findings of 
guilty as involves .findings of guilty of the Specification in violation of 
Article of Vlar 96, and legally sufficient to support the sentence and to 
warrant confirmation of the ·sentence. I concur in that opinion. 

On l December 1945, two enlisted men went to accused's organization 
which was located at Tinian, Marianas Islands, and asked accused, who prior 
to that time was unknown to them, if he knew where they might purchase a 
bottle of-whiskey. Accused replied that he had some and produced a fifth
gallon bottle of scotch. One of the enlisted men handed accused a tll'enty 
dollar bill as payment and was given three dollars change, the accused 
stating that tl'lenty dollars was too much to pay for the whiskey. At the 
same time he admonished the purchaser not to get caught !1with this stuffn. 
Accused elected to remain sile~t. 

Subsequent to trial, the accused's commanding officer, commanding 
the 504th Bombardment Group, addressed a letter dated 28 January 1946 to 
the reviewing authority requesting clemency on behalf of accused. He stated 
therein that the accused had participated in five combat missions and had 
been awarded the Air 11edal as -well as the Purple Heart, the latter £or 
injurioo sustained in the ditching of a B-29 aircraft. As further grounds 
for clemency it was set forth that accused's performance of.duty had been 
excellent, that he is only 21 years of age and that his record other than 
this one instance was unsullied. Inasmuch as the reviewing authority had 
taken action .on 25 January 1946, a date prior to receipt of this letter, it· 
was forwarded for inclusion in the record of trial. Hence, this is the 
first time it has received con~ideration. I recot'lillend that oz:uy so much 
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of the findings of guilty of the Charge and Specification be approved as 
finds the accused guilty of the Specification in violation of Article of 
War 96. In view of the youth of the accused, his prior good record in
cludin~ combat service, and the recommendation for clemency submitted by 
his commanding officer, I recommend that the sentence be confinned but 
comrauted to a reprimand and a forfeiture of $50.00 of his pay and that 
the sentence, as thus commuted, be carried into exeGution. 

4. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation should it meet with your approval. 

2 Incls 
l - FBcord of trial THOMAS H. GFEEN 
2 - Form of action Hajor General 

The Judge Advocate General 

-----·------·----
( G.C.M.O. 2181 9 Ju:l.v 1946). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (185) 
Washington, D. c. 

SPJGK • CM 307051 

30 APR 1946 
UNITED STATES 	 ) TWENTIETH AIR F<RCE 

) 
v. 	 ) Trial by G.C.M., convened at Headquarters 

) 313th Bomb.Wing, APO 336, c/o Postma.ater, 
Second Lieutenant DONALD ) Sa.n Francisco, 16 January 1946. Dismissal. 
E. GLA.SS {0-2082426), ) 
Air Corps. ) 

OPINION of the BOARD OF REVIFJf 
IDYSE, KUDER and WINGO, Judge Advocates. 

---------------------~------
1. The record of trial in the caae ot the offi oer named above has been 

examined by tho Board of Review and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused 	was tried upon the following Charge ard Specifioationa 

C&RGE1 Violation of the 95th Article of Wa.r. 

Specifications In that Second Lieuteil8.nt Donald E. Glass, 421st 
Bombardment Squadron, 504th Bombardment Group, did, at APO 336.. 
o/o Postmaster, San Francisco, California, on or a.bout 3 
December 1945, wrongfully sell one-fifth gallon bottle ot 
whiskey to Technical Sergeant John L. Rose, 240th Ordnance 
Ammunition Company. 

Before pleading to the Charge and Specification accused through defense 
counsel made a motion to strike out the.specification, which was denied. 
Accused then pleaded guilty to the Specification of t~e 1Charge and not 
guilty to the Charge, but guilty to the Charge a.a a violation ot Article 
of War 96. After an explanation of the meaning ot his plea. of gullty by 
the law member, accused withdrew his.plea of guilty to a violation ot 
Article of War 96 but again pleaded guilty to the specification. Because 
of the inconsistency of the plea the law member ruled that the court should 
treat the pleas throughout as not guilty. When the prosecution rested ac
cused with the permission of the court withdrew his plea of guilty to the 
specification and pleaded "not guilty." Thereupon he renewed his motion 
to strike out the specification, which wa.a again denied. He wa.s found 
guilty of the Charge and the Spe oifioation. No evidence of any previous 
conviction wa.a introduced. He was sentenced to be dismissed the service. 
The revie;ving authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. For the Prosecution. 

http:Lieuteil8.nt
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Private First Class Charles Pearson and Teohnioal Sergeant John 
L. Rose, both members of the 240th Ordnance Ammunition Compe.ey, on the even
ing of 3 December 1945 went into the area occupied by the 604th Bombardment 
Group, to which accused wu uaigned, in search ot whiskey. They tou:nd 
none at the first hut whioh they-Tiaited alld then proceeded to the hut oo• 
oupied by the aooused, which Pearson entered, Rou remaining on the out
side. Pearson asked aoouaed whether he had any whiskey and upon receiving . 
an affirmative reply asked, •Flow muohT" Thereupon accused replied, "twenty dollars." 
Rose then went into the tent, gave aoouaed 120, and received a bottle of 
whiskey. The two enlisted men, neither of whom had seen aoouaed previoualy, 
then 'left (R. 9-14). The following pre-trit.l statement made by aoouaed wa.a 
admitted in evidence (Proa. Ex:. 1)1 

. "At about 2215, 3 December 1945, I was lying on my bed in hut 

1/=19, 421st Bomb Squadron area, when two colored aoldiera oame in 

and asked me it I had any liquor. I aaid •No' at first and then 

recalled having a bottle ot Dunbar's Scotch that I didn't oare tor 

and reached tor it. The one colored soldier offered me twenty 

dollars for it. I took the two five dollar bills and. a one ten 

dollar bill in exoha.nge for the bottle ot Scotch. The colored 

soldier asked it I had anymore and though I had more, I said I NO' 

linoe I we.a getting rid of the bottle I didn't want. I have never 

aold uq liquor previously. · 


•r wiah to further state that the foregoing statement 1a true 

and correct to the beat of my knowledge and belief and waa promiaed 

no consideration whatsoever and am making this statement of my own 

tree will." 

Under a. stipulation as to its genuineneu prosecution offered in evidence 
a.a Exhibit 3, Island Command General Order No. 12-45 dated 16 February 
1945 entitled "DISPENSATION OF LIQUOR, REGULATIONS PERTAINING TO. n The 
order. among other things contains the following provisiona 

. n4. lb a.looholio beverage, distilled spirits or other in

toxicating liquor will be offered for sale, e.s a gift or barter to 

e.ey enlisted man within this command." 


4. For the Defense. 

Ca.ptain Leslie JloLaurin; form.er commander of the 421at Bombardment 
Squadron, 504th Bombardment Group,· under whom a.cowsed served from 10 October 
(1945) to 10 January (1946) testified as to the excellent character a.nd 
oonduot of the a.oouaed. He was of the opinion that a.oouaed should not 
"be disoha.rged from the service• and had signed a recommendation to~t 
effect in transmitting the oharges, solely beoa.uae he considered it hia 
duty to follCJIII' 11 the policy of the Wing in which they requested that these 
oa.ses of selling whiskey be charged with the 95th 4l"ticle of War which 
brings about a JlllLilda.tory diamiuu• (R. 28,29,301 Def. Ex:. B). 

Fi.rat Lieutena.nt Lee D. Glass, also of the 5(),lth Bombardment 

2 

http:Lieutena.nt
http:Compe.ey


(187) 


Group, ha.d known accused for one year and had flown with him. In 10 far 
a.a conduct was concerned he oonsidered accused one of the best members 
of the crew. Accused ndidn't get out and get drunk and didn't play a lot 
of poker a.nd lose a lot ot money. I unierstand he is saving money to go 
back to sohool. '& always conduoted himself as a gentleman should" (R. ~l). 

After an expla.nation of his right to testify, to make a.n unsworn 
statement, or to remain silent, accused elected to remain silent. 

Accused's 11AAF' Officer's Qua.lit'ication Ca.rd" was received in 
evidence a.a Defense Exhibit c. It shows that accused then a second lieu
tenant entered on a.otive duty as an officer 27 January 1945 in the capacity 
of "Navigator" after enlisted service of approximately one and one-halt' 
years. His only efficiency ratings were as follows a 

"4 April 1945 to 30 June 1945 ~ 3.7 

118 August 1945 to 9 October 1945 - 4.5 

"10 October 1945 to 31 December 1945 - 3.9" 


He is authorized to wear the Victory ribbon, the .American Theater ribbon, 
and the Asia.tic-Pa.citio ribbon with two battle stars. 

5. · While it is not controverted that accused sold the bottle of whiskey 
for i20 to an enlisted man not of his command, and while it is apparent that 
such conduct is a disorder to the prejudice of good order and military 
discipline (CM 235382, Singleta~ 21 BR 389J and CM 264728, Price, 42 BR 
255 ), the Board of Review is of e opinion that there is no justification 
for finding that this isolated sale is of such serious character as to bring 
dishonor and disrepute upon the profession which accused represents or to 
show that accused is "one with whom his brother officers cannot associate 
without loss of self-respect,• or otherwise to constitute conduct unbecoming 
an officer and gentleman within the contemplation of Article of War 95. 
The Board of Review, therefore, holds that the record of trial is legally 
sufficient to support only a finding of guilty of the Specification in viola
tion of Article of War 96. 

In reaching this conclusion the Board has taken cognizance of the 
holding in CM El'O 6881, 4 Bull JAG 234. In that case, however, the situation 
presented was entirely different from that in the present case. The aooused 
therein were two officers who, after having acquired some whiskey as a 
ration for an imaginary battalion, openly and publicly peddled this whiskey 
(quoted at the ration station at 76-1/2 Francs per bottle) to enlisted men 
at 1,000 Francs per bottle. In short, the activities of' aocused in that 
case were comparable to those ot' professional "bootleggers II and properly 
established their lack of possession of the qualities demanded or an oft'ioer 
an:l a gentleman. 
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6. War Department records show that accused is 22 years ot age and un
married. He graduated trom high school and without having engaged in any 
oivilia.n ocoupationwas inducted into the Army at the age of approximately 
19 years on 6 July 1943. Upon completion of the prescribed oourse of 
training at Officer Candidate Sohool, Ellington Field, Texas, he was com
missioned a seoond lieutenant, Air Corps, Army of the United States, 27 
.January 1945, and immediately entered upon active duty as such. 

7. The court was legally constituted and had jurisdiction over the 
aooused and of the offenses. E:toept as noted above, no errors injuriously 
affecting the substantial rights of the aooused were oammi tted during the 
trial. The Boa.rd of Review is of the opinion that the record of trial is 
legally sufficient~ support the finding of guilty of the Speoifioation 
of the Charge and legally sufficient to support only so muoh of tbs finding 
of guilty of the Charge e.a involves a. finding of guilty of a violation of 
Article of War 96. Dismissal is authorized upon conviction ot a violation 
of Article of War 96. 

Judge Advocate /'~~ 
Judge Advooa teW&a /< q::,tc, . • 

_.-~...;...;..___.,_(<};;w._,,._..,,ulx:;...:~=.::;.a ____ Judge Advocate •...,:p • 
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SPJGK - CM 307051 1st Ind 

MAY 8 u.i6Bl ASF, JAGO, Washington 25, D. C. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the opinion 
of the Board of Review in the oase of Second Ueutenant Donald E. Glass 
(0-2082426), Air Corps. 

2. Upon trial by general oourt-ma.rtial this officer was found guilty 
of selling a bottle of whiskey to an enlisted man in violation of Article 
of War 95. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and fonra.rded the record of trial for ac
tion under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I ooncur in the opinion of the Board that the 
record of trial is legally sufficient to support the finding of guilty of 
the Specification of the Charge and legally suffioient to support only so 
much of the finding of guilty of the Charge as involves• finding of guilty 
of a violation of Article of War 96. 

On the evening of 3 Deoember 1945 acoused, an officer in the 
421st Squadron, 504th Bombardment Group, sold a bottle of whiskey to an 
enlisted man, not a member of his organization. An order of the Island 
ConunaDd expressly 11provides that no intoxicating liquors should be offered 
for sale as a gift or barter to any enlisted men within this command. 11 

While accuaed's conduct is a disorder to the prejudice of good 
order and military discipline, this isolated sale of a single bottle of 
whiskey does not justify dismissal. In view of accused's youth, his 
previous good record, and all the circumstances, it is recommended that 
the sentence be confirmed but commuted to a reprimand and forfeiture of 
$50 of his pay per month for two months. 

4. Consideration has been given to the attached request for clemency 
from the Commanding Officer of the 504th Bombardment Group, forwarded through 
channels by the Commanding Officer of the 313th Bombardment Wing with a 
recommendation "for favorable consideration." 

. 5. Inolosed is a form of aoj;ion designed to carry into exeoution the 
foregoing recommendation, should it ee with your approval. 

3 Inola THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action 
3. Ltr fr CO. 604th 

Ib~L~-M!~..Y.-Q.tt~!:9-1( a.c.v.o. 1321 22 Amy 1'946} 
Bomb. Group 
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·:;An H~PA:.~Tl EnT 

In.the Office of The Judge Advocate General 


Washington, D. c. 


JAGH - C:' 307087 	 .~2 JUL 1946 

U1JITED STATES 	 ) 

) 


v. 	 ) Trial by G. c.::.:., convened at 
) Langley Field, Virginia, 21 

First Lieutenant Po;:FH.IO ) January 1946. Dismissal and 
A. BO~::ET (0-581421), Air ) . total forfeitures 

Corps ) 


OPDITON of the EOAilli OF l"?EVIB:7 
'I'APPY, HOT'.L,Z?,TS'IEIN and S'.I?.lm, Judse Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 95th Article of ',far. 

Specification: In that, 1st Lt. Porfirio A. Bonet, Air Corps, 
Squadron B, 3539th Army Air Forces Base Unit, ·rras, at L'ul
ber:ry Island Hecheck Gunnery School, Fort Eustis, Virginia, 
on or about 5 September 1945, guilty of condllct unbecoming 
an officer and a gentleman, in that he kissed Ruth A. Estell, 
put his hand on her lmee and attempted to eet on top of her 
Yrhile in the presence of Corporal Vernell H. Jones and Laverne 
Buschow. 

CFIAr'1GE II: (Finding of not guilty). 

Specification: (Finding of not guilty). 

CHA.<tGE III: (Finding of not guilty) • 

Specification l: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

http:S'.I?.lm
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.PJJDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification: In that First Lieutenant Porfirio A. Bonet, A.c., 
Squadron A, ?6th 1\.AF' Base Unit, then being in conu:iand of i,~ul
berry Island Recheck Gunnery School,·Fort Eustis, Virginia, 
was, during the period from about 4 Septemb~r 1945 to about 
10 September 1945, derelict in his duty as commanding officer 
of said detaclunent, in that he wrongfully failed to aject from 
said detachment Laverne Buschow and Ruth A. Estelle, female. 
civilian persons vmo, during said period, -yrere quartered with 
said detachment and liVBd in association with members thereof, 
all to the prejudice of good military discipline and morality. 

He pleaded not guilty to all Charges and Specifications and was' found guilty 
of Charge I, the Additional Charge and the Specification of each, but vias. 
found-not guilty of all other Charges and Specifications. No evidence Tra.s 

. introduced of any previous convictions. He ,vas sentenced to be dismissed 
the service, to forfeit all pay and allo,vances due or to become due and to 
be fined $300. l'he revievdng authority approved the sentence but remitted 
the fine and forwarded the record of trial for action under Article of War 
48. 

J. The evidence shows that accused was the detachment cormnander of a 
group consisting of himself and thirteen or fourteen enlisted.men stationed 
at Hulberry Island, Fort Eustis:, Virginia (R 25, 37). On 2 September 1945 
two hitch hikers, Fiss Laverne Buschow and J:iss Ruth Estell were picked up 
by two enlisted men and brought to the detachment vihere they rer.iained until 
about 10 September 1945. 1.fiss Bus chow slept in the accused's room, -vrhic~ 
was adjacent to the orderly room but .in the same building and Eiss Estell 
slept in one of the barracks (H 9, 10, 11). During her stay at the detach
ment, Hiss Buschow had sexual intercourse vdth two of the enlisted r:ien and 
a "score sheet" was kept in the barracks, showing the names of those with 
'Whom the girls had indulged (R 19, 20). Laverne testified that she did not 
see the accused,until September 3, the day after her q.rrival, which was . 
Labor Day. On that day she met him in the day room (R 11, 21). Thereafter, 
she again saw him in the same place on Thursday (R ll). Their next en
counter, according to Laverne, was about 4:30 a.m. on 11Thursday or Friday" 
(September 6 or ?) , when accused entered his r6om in which _she was sleeping, 
undressed and got in bed mth her. She refused to have intercourse with 
him and left the bed, thouGh she remained in ~he room for some time. Later 
in the day she saw the accused in the mess hall and at his request accom
panied by Euth, returned to his ro0r.1. There they discussed the matter of 
their remaining on the island, Laverne stating to accused that the first 
sereeant had ordered them to leave. Accused then inforned the girls that 
he was in charge and would tell them ~hen they had to leave. At his request 
Huth left the room and Laverne then engtJ.ged in sexual intercourse with ac
cused upon his assurance that they would be pennitted to remain (n 12, 13). 
The girls remained at the island,_ until- the following }!onday (September 10) 
(R 13). 



During the period o:f their sojourn at the detachment Ruth, Laverne 
and Corporal Vernell .H. Jones, a member of the detachment, vient to the gun
neI"'J observation tovrer, which was located on Mulberry Island. La.Verne was 
unable to give the date but Corporal Jones testified it vra.s either on Tues
day or tiednesday (September 4 or 5). It ,ras the date on which "a colonel · 
vias supposed to come out and inspect the isla.nd". (R 13, 25, -32). ~bile 
there the three were joined by accused (R 26) after which Jones and Ruth 
left. Accused ld.ssed La.Verna and asked her to engage in sexual intercourse 
with him but she refused. Later the two couples rejoined at the toner and 
all sat on a blanket (H 13, 14). · All the parties· then lay dotm, the accused 
concentrating his attention upon Ruth, ~~..ile Jones' devoted himsel;f to La.Verne •. 
According ·to Jones both couples were trying to 11smooch a little" (R 17, 26). · 
Accused was seen to fondle Ruth, ld.ssing her, feeling her lee and lying on 
top of her. She did not protest and appeared to be enjoying the experience 
(R 14, 26, .27, .30). He asked her what he had to do to make her 11hot 11 and 
she told him to blow in her ear. He asked her to go up into the tower with 
him but she refu~ed (R 26). 

4. On behalf of accused the defense introduced evidence to show that 
Lieutenant Colonel Robert L. Kelly, the Commandant of students at Langley 
Field, made an informal inspection of Eulberry Island on or about 5 September 
1945 and that accused; as coz:uu.anding officer of the detachment inspected, 'Vias 
present (R 37). '.L'he accused• s wife testified that they resided in 1'3.lliams
burg, Viri.;inia and that although accused had a room at· 1:ulberry Island, he 
did not sta:r the:re overnight no:r did he leave his hone in Williar.isburg to go 
to wo:rk earlier than 7:15 a.m. throughout the month of Septeobe:r. She fur
ther stated that on Septeraber J -.1hich was Labor Day, the accused was not on 
duty and remained at hone (R 39-41). 

Afte:r his rights as a witness were explained the accused elected to be 
sworn and testified that on 6 September 1945 he did not leave his home for 
Llulbe:rry Island until after 7:00 a.m. and that on that day as well as on any 
other he did not have sexual intercourse with La.Verne Buschow'(R 42). On 
cross-examination he admitted that he was acquainted ?rith La.Verne f:rom seeing 
he:r 11in the orderly room and around 11 • Prior to his marriace in June he had 
occupied quarters in a building containing the orderly roo1a, · but since his 
marriage he had never :remained overnight at Fulberry Island (}l 43). 

5. The evidence clearly shows that Hiss La Verne Duschovr and I:'.iss I;;uth 
Estell vrnre brought to the detachnent area of which accused was the com
manding officer and we:re•-pe:rmitted to :remain there as cuests from 2 Seute1:-iber 
1945 to· 10 September 1945. Apparently the accused had no knowled&:;e or' their 
presence until 4 September 1945 for he was absent from i'ulber:ry Island, the 
detachment• s location on Sunday, September 2 and ;'.onday, September 3 ;-;hi.ch 
was Labor Day. He testified that he was acquainted with La Verne .Euschovr· 
froCT seeing he:r 11in the orderly room and around". There was. also uncontra
dicted evidence to the effect that Laverne had indulged in sexual inter
course with some of the-- enlisted men of accused's detachment during her stay 
and that a 11score card 11 had been posted in one of tha barracks indicating 
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the narnes of the soldiers who had thus been favored. Further it was shmm 
tl':.at accused knew of the continued presence of these girls on about Septem
ber 5, for on that date, he and an enlisted man of his organization, in the 
company of both girls V1ere at the gunnery observation tov.rer at which place 
he engaged in amorous relations with both girls. From the foregoing it seems 
clear that the continued presE?nce of these girls at the detachment was agree
able to accused and that he was i'tell aware of their relations ·with the en
listed men. His failure to take prompt and positive action to cause their 
rerroval inmedia.tely upon/their presence becoming knmm to him on 4 September 
1945 "VIBS indeed in dereliction of _his duty as comnandinr; officer of that 
detac1ment and constituted conduct prejudicial to good order and military 
discinline in violation of Article of 1.'Jar 96. The evidence is legally suf
ficie~t to sustain the findings of guilty of the Additional Charge ana its 
Specification. 

":Tith respect to the offense alleged in Charge I as a violation of the 
95th Article of 1Tar, the evidence is uncontradicted that on the date in 
question the accused did fondle, kiss and try to get on top of nuth Este·11 
while theJr Tiere lying on the eround. 'l'his demeanor, including the conversa:.. 
tion accompanying it, could leave no doubt as to accused's designs. 
Receptive as :.:iss Estell was to accused's blandishments, the fact that ac
cused, a married man, enzaged in this lewdness in broad dayliiht in the 
presence of an enlisted man of his detachr.1ent and Liss Buschow constituted 
an offense in ·military la.Yr. It is also our opinion that this offense was 
properly alle1;ed as a violation of Article of ':[ar 95. Offenses ar;ainst 
good morals in violation·of public decer:~rand propriety constitute viola
tion of this Article of ifar · (';5.nthron 1 s, Tfilitary Lavr and Precedents,. 
Second Edition, page 718), and the instant offense, fallinG as it does 
within that category, is a violation thereof. 

The Board of Eeview desires to conrn1ent upon another question presented 
in the record of trial. lf,Jon cross-examination of Fiss Ruschow and Corpo
ral Jones, the defense counsel sought to attacl: the creditability of the 
v;itnesses by shov,ing that ',[iss Duschow had made a pre-trial statement con
taining a ,mrd the meaninz of v:hich she did not know and that Corporal 
Jones had maoe prior inconsistent statements. In the case of liiss Duschovr, 
defense counsel failed to lay a proper predicate for his quest:i,ons designed 
to impeach her testimony and ·we are therefore of the opinion that the com~t 
properly sustained the prosecution's objection to this line of questioning. 
In the matter of the cross-examination of the witness Jones, hov10ver, the 
follc,wing occurred: 

11 Q. 	 You had made one or more sworn statements regarding this case 
is that true? 

A. Yes, sir. 

At this point, the Tufense Counsel atte;-npted to question the 
witness on discrepancies in previously sworn statenents made 
0':1,t of Court but ,vas overruled by the Law :·ember. 
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Defense: 1~e Defense, at this time, would like to ask for a 
directed verdict of not guilty of all charges and speci
fications due to inability ,of the Defense to properly 
cross-examine the Prosecution's witness. 

Prosecution: The Prosecution is, of course, strenuously op
posed to any such a motion. I here submit that the 
Prosecution has been extremely tolerant of the Defense 
Counsel's ex.aiirl.natlons up to this point. He has been 
given every latitude. 

Defense: If it please the court, there is no major argument, 
· as far as we are concerned, we merely want it on the 

record. 

Law 1:ember: Subject. to objection by any member of the Court, 
the motion is denied.rt (R ,30). 

Thereafter, under further cross-examination, Jones testified aEi 
follovra: 

"Q• 	 When was the last time you reviewed this testimony that you 
are giving? 

A. 	 My own statement? 

Q. 	 That's right. 

A. 	 I.read it this morning. 

Q. 	 Did you make this statement of your own free will? 

A.-	 Yes, sir. 

Q. 	 VJhat was your idea of making a_ change in your 0 statements? 

A. 	 The first time I came in to make my statement I was taldng 
up for Lt. Bonet, but then I found out that I was under 
oath to tell the truth, I changed it and told the truth 
about just what happened.rt (R .32). 

Yfuile the exact question asked by defense counsel and 11 overruled11 by 
the law member is not set forth in the record, it referred to 11discrepancies 
in previous sworn statements made out of courtrr. The failure of the reporter 
to record the question which was objected to and the remarks of the counsel 
and the law member precisely.as they occurred, in relation thereto, was im
proper. We interpret the statement that tha law member "overruled" the 
attempted questioning to mean that he sustained an objection to the question 
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propound~d. No other construction can be given such a SUJ'!ll;iarization. Since 
the record !ails to set forth verbatim what·questi6n or questions 1'1ere asked, 
in justice to the accused it must be assumed that th~y were proper. Obviously, 
defense counsel was endeavoring to lay a foundation !or the impeaclunent of the 
witness. Indeed, the record at this point suggests that very !act. By his 
action the law member foreclosed the defense from its elementary and vital 
right of cross-examination. 11ere ·it not for the fact that. Jones• testimony 
was merely corroborative of that given by l:iss Buschow and that under con
tinued cross-examination .Jones subsequently admitteµ he pad made prior incon
sistent statements, the findings of guilty of.this charge could not stand. 
Under the circumstances we do not consider the error of sufficient gravity 
to require reversal. · · 

6. The accused is 35 years of age and married~ He graduated from high 
school and attended Ottawa and Havana Universities for one year at each, 
majoring in courses designed to fit him for the ·diplomatic service. His 
father was at one t1Jne in the diplomatic service of the CUban Government. 
Accused entered military service in 1942 after civilian employment i'rom 
1939 to 1942 in the export business. He successfully completed a course of 
instruction as .an officer cand~date an~ was appointed a seco~d lieutenant, 
Air Corps, Army of the United States on ·:a August .1943. Subsequently he 
served overse·as in the European Theater of Operations ~ on 15 July 19.44 
was promoted to the grade of first lieutenant. The review o! the staff judge 
advocate sets forth that while serving as a Squadron Gunnery officer accused 
completed five combat missions and forty combat hours at-his own request 
'While not on flying status. He had overseas duty totalling about eight 
months. 

· 7. The court vra.s ·properly constituted and had jurisdiction of the ac
cused and the .offense. No errors injuriously .affecting the substantial 
rights of the accused were conunitted during the trial.· In the opinion of 
the Board of Review the record of trial is legally sufficient to sustain 
findings and sentence and to warrant confinnation of the sentence. Dis
missal is authorized upon conviction of a ~olation of Article of '\Var 96 
~nd mandatory upon conviction of a violation of Article "of War 95. 
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JAGH - CM 307087 1st Ind 

WD, JAGO, Yiashington 25, D. C. AUG 1 3 1946 
TO: The Se ere tary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Porfirio 
A. Bonet (0-531421), Air Corps. 

2. Upon trial by general court-martial this officer was found guil~y 
of fondling, kissing and attempting 11to get on top11 of a young woman in 
the presence of other persons in violation of Article of War 95 and of 
dereliction of duty as commanding officer in wrongfully failing to eject 
from his detachment two young women who mre residing with enlisted men 
01' said detachment, in violation of Article of War 96. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due and 
to be fined $300. The reviewing authority approved the sentence, remitted 
the fine and forwarded the record of trial for action under Article of 
War 43• 

.3. A su:mmary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confimation of tm sentence. I concur in that 
opinion. 

On 4 September 1945, the accused llho was commanding officer of a 
small detachment of enlisted men stationed at Mulberry Island, Fort Eustis, 
Virginia, becam3 aware of the presence in this detachment of two young 
wanen hitch-hikers, 'Who had been picked up by two enlisted men on 2 Sept
ember 1945 and brought there. They mre quartered in the area as guests. 

On 5 September 1945 the accused was with these two women and an 
enlisted man of his detachment near a gunnery observation tower on the 
island at a point sanewhat removed from the detachment area. There he 
made amorous advances toward one of the women, lying on her, kissing 
her and placing his hand on her leg. She did not object to this treat
ment, but the act ns committed in the presence of the other woman and 
enlisted man. 'Ihe girls remained at the camp until 10 September 1945, 
'When they 'W81'8 removed by Military Policemen. At the time of this oc
currence the accused was a married man. 

Under the circ'I.Ullstances, accused's conduct on 5 September 1945 was 
scandalous and unbefitting an officer and a gentleman. His failure to 
adopt prompt measures for the ejectment of these interlopers demonstrates 
that he is not qualified to assume the duties and responsibilities of an 
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officer and is unworthly- of his commission. In addition to the instant 
case, charges are pending against this officer for (a) being drunk and 
disorderly on the public streets of' Hampton, Virginia, while in uniform 
on 10 March 1946 and (b) being drunk and disorderly" in station at Lang
ley Field, Virginia, on ll March 1946. This office has also been advised 
that accused has outstanding a total of nim insufficient funds checks 
totalling $210.oo. I recanmend that' the sentence as approwd by the 
reviewing authority be con.firmed, but that the forfeitures be remitted 
and that the sentence as thus modit'ied be carried into execution. 

4. Inclosed is a fom of action designed to carr;y into effect the 
foregoing recamnendation, should such recmmerxlation meet with your aP
proval. 

2 	Incls 'llICJ,!AS H. GmEN 

l - Record of trial Major Gemral 

2 - Form of action The Judge Advocate General 


( G.C.M.o. 261, 21 Aug i946). 
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YlAR DEPART!ffiNT 
In the Office of 1he Judge Advocate General 

VIashington, D. C. 

JAGH - Qii 307097 

UNITED STATES ) SEDE SECTION 
) 

v. ) Trial by G.c.r:,., convened at 

First Lieutenant ROBERT 
H. I:1ELLINGER (0-2044919), 
Air Corps 

) 
) 
) 
) 

Paris, France and London, Eng
land, 25-29 September and l, 2, 
4-6, 8, 16 and _17 October 1945. 
Dismissal, total forfeitures, 

) confinement for three (3) years, 
) fine of $7,500 and further con
) finement until fine is paid, but 
) not to exceed six (6) months. 

OPINION' of the fOA.tUJ OF RE VIEW 
HOT'.IENSTEIN, SOLF and SCHWA.GER, Judge Advocates 

l. The Board of Review has examined the ·record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifications:. 

CHARGE I: Violation of the 96th Article of war. 

Specification l: In that First Lieutenant Robert H. :!.iell;i.nger, 
Headquarters, United States Air -Forces in Europe, did, at, 
or near Paris, France, between about 10 April 1945 and about 
JO June 1945, 'Wrongfully and unlawfully conspire with David 
Szul Poliszuk, Selma Kirschbaum, ap.d Feuvrell Goldberg, civil 
ians, to engage in business in the European Theater of Opera
tions, United States·A.rmy, by transporting British paper 
currency, gold bullion, gold coins, and diamonds between 
England and France, for personal gain. 

Specification 2t In that First Lieutenant Robert H. Mellinger, 
Headquarters, tmit~d States Air Forces in Europe, did, at or 
near Paris, France, bet1'18en about 10 April 1945 and about JO 
June 1945, wrongfully and' unlawfully engage in business in 
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the European, Theater of Operations, United States Army, 
by acting as agent, intermediary, and conduit, in trans
porting British paper currency, gold bullion., gold coins, 
and diamonds betvieen England and France, for personal 
gain. · 

Specification 3: In that First Lieutenant Robert H. l~ellinger, 
Headquarters, U~ited States Air Forces in Europe, did, at or 
near Paris, France, on or about. 25 June 1945 'WI'ongfully and 
unlaw.f'ully conspire with Alec Mouta:f'olo, a civilian, and 
Captain David B. Vail, to engage in business in the European 
Theater of Operations, United States Army, to w.i.t, to pur
chase, transport and sell about one thousand four hundred 
ninety (1490) bottles of cognac, !or personal gain. 

Specification 4: In that First Lieutenant Robert H. Mellinger., 
Headquarters, United states Air Forces in Europe, did at or 
near Paris, France., on or about 25 June 1945,. wrongfully and 
unlawfully engage in business in the European 'l'heater of 
Operations, United States Army, by lending three hundred 
thousand (300,000) French :francs to one Alec Moutafolo, a 
civilian.,for the purchase of about one thousand four hundred 
ninety (1490) bottles of cognac and arranging for the trans
portation of said cognac to Brussels, Belgium, for personal 
gain. 

Specification 5: In that First Lieutenant Robert H. Mellinger, 
Headquarters, United States Air Forces in Europe, did, at or 
near Orly, France, on or about 25 April 1945, wrongfully, un
lawfully, and without proper authority hold in his possession 
about one thousand (IJ.000) pounds British paper currency in 
the liberated territory of France. 

Specification 6r In that First Lieutenant Robert H. Mellinger, 
Headquarters, United States Air Forces in Europe, did, at or 
near Orly, France, on or about 15 May 1945., wrongfully., un
lawfully, and without proper autho.rity hold in his possession 
about two thousand (b2000) pounds British paper currency in 
the liberated territory of France. 

·specification 7: In that First Lieutenant Robert· H. Mellinger, 
Headquarters, United States Air Forces in Europe, did, at or 
near Orly, France, on or about 15 June 19451 wrongfully, un
lavl'fully, and without proper authority hold in his possession 
'about two thousand (b2000J pounds British paper currenc,- in 
the liberated territory of France. 

Specification 8: (Finding of not guilty on motion of defense}. 
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Specification 9: (Finding of guilty disapproved by reviewing authority). 

Specification 10: (Finding ~f not guilty). 

Specification 11: (Finding of not guilty). 

Specification 12: (Finding of not guilty). 

CHARGE II: Violation of the 94th Article of war. 

Specification 1: In that First Lieutenant Robert H. Mellinger, 
Headquarters, Unite.d States Air Forces in Europe, did, in 
conjunction 'With Captain David B. Vail, Headquarters, Theater 
Service Forces, European Theater, at or near Paris, France, 
on or about 28 June 1945, knowingly and willfully misappro
priate one (l) 2½ ton 6.x6 truck, of the value of more than 
Fifty Dollars ($50.00), property of the United States fur
nished and intended for the military service thereof. 

·Specification'2: (Defense motion to strike sustained by court). 

The accused pleaded not guilty to both Charges and all Specifications there
under, and was found guilty of Specifications 1 ('With minor exception), 2, 
3, 4, 5, 6, 7 and 9 of Charge I, Charge I, Specification 'l of Charge II and 
Charge II. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances due or 
to become due, to pay to the United states a fine of $7,500, to be confined 
at hard labor for three (3) years and to be further confined at hard labor 
until said fine is so paid, but for not more than six (6)·months in addition 
to the three (3) years so adjudged. The reviewing authority disapproved the 
finding of guilty of Specification 9 of Charge I, approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution pertinent to the approved findings 
of guilty may be summarized as .follows, 

On motion of the prosecution, the court took judicial notice of the 
following (R 82): · 

Il3tter, Headquarters, European Theater of Operations, dated 2J Septem
ber 1944, file AG 121 OpGA,. Subject: 11Prohibition Against Circulating, Im
porting, or Exporting United States and British Currencies in Liberated and 
Occupied Areas and Certain Transactions Involving French Currency Except 
Through Official Channels", 'Which provides in pertinent part: 

112. Except as authorized, all personnel subject to the 

jurisdiction of this headquarters, (including officers and 

men of United States controlled merchant vessels and civilians 

accompanying or serving with the United States Army) are pro

hibited .from: 
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errand, or a total of 20,000 francs (R 126., 147). The letters to London 
were addressed to a man named Goldberg (R 154}. 

Mrs. Kirschbaum testified that in June 1945 she counted out 1,700 
pounds sterling and 940 pounds sterling which she said ttwas ?ertainly des
tined for London, as we always put the money destined for London into 
envelopes" (R 147). Corporal Clarence Earley, who worked for accused at 
Orly Field, was instructed by him on several occasions to make 11cross
channel11 ca]s and arrange accommodations for accused at the Park Lane 
Hotel (R 161., 163) and to notify a Miss O'Connor and a Mr. Goldberg of the 
approximate time of arrival of accused (R 161., 162). 

Mrs. :Melitta Moutafolo testified that on several occasions during the 
months of April, ?Jay and June, the accused told her he had just returned 
from England (R 334). On a few such occasions she accompanied him to Rue 
Bourg Tibourg where she would wait on the street while accused entered a 

· house at 3 Rue Bourg Tibourg. Cb these occasions accused carried consid
erable sums of English money in cigar boxes wrapped in cloth, or in rolls., 
into the building (R 335-343; Pros Ex 6., ?., 8). On one occasion the ac
cused caine out of the house with money but usually the cigar boxes would 
be empty when he left the house (R 341). On another occasion he put Eng
lish money into her pocketbook at her country house in Croissy (R 341).
ori ohe occasion accused came into her bedroom and put gold sovereigns., 
half sovereigns and a small bar of white gold on her bed (R 342-343). 
Accused tried to impress Mrs. Moutafolo with his wealth and told her that 
he had made $250,000. Later he told her he now had ~~350, 000 (R 352). On 
20 May 1945 he told her that he 1twould make up to a million and then go 
home 11 (R 354). Once, after accused had returned from London, he ask~d. Mrs. 
lloutafolo to translate a letter Vll'itten in Jewish German which was signed 
11 Goldberg 11 • The letter stated that· the writer had no diamonds of nthe 
right size they wanted to have and they must wait shortly". In June ac
cused again showed her a letter signed by Goldberg and asked her to read 
and-translate it, but to tell him about it later because he did not want 
Corporal Earley, who was present, to know about it. 'Ihe second letter 
also referred to diamonds. The writer appeared hurt because the person 
to whom the letter was addressed did not trust. him. Goldberg ll'l'ote that 
he had to be careful about buying diamonds, that he wanted to get diamonds 
with eight edges ( 11acht kant 11 ), which were unobtainable •. It would be nec
essary to l'lait until somebody brought them from Prague (R 343-.344) •. 

Captain Francis L. Cat~, "M'lO was stationed at Orly Field; testified 
that sometime during May 1945, the accused showed him a package and said 
it contained uncut diamonds. Accused exhibited the contents of the pack
age to the witness who described the contents as looking like "a lot of 
little gravel pebbles" (Rf 242) with sharp edges (R 246) and wrapped in ' 
11white light paper similar to tissue paper11 (R 248). 

Captain Cate, Corporal Earley and Priyate First Class Thomas E. 

Grisham testified that sometime in the latter part of May 1945, accused 
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was seen talld..ng. to General I/eckord., Provost Marshal of the Paris Area., 
holding a package 'Which he later stated contained a gold bar and which 
weighed over a pound (R 173., 184, 197., 210., 247., 249). The witnesses did 
not see the contents of the package which was wrapped in brown wrapping 
paper. However., Captain cate stated that the package was "heavier than 
it actually looked it should.. have been" (R 247). 

On another occasion Corporal Earley saw twelve English sovereigns on 
accused's desk in Orly Field (R 172., 183., 187-188). Sometime between 10 
April and 15 April 1945., Grisham saw accused with a large number of gold 
coins stacked on his desk. Grisham described the coins as being about the 
size of an American nickel and stated that they ap:peared to be English 
sovereigns. These coins were arranged in 15 to 17 stacks each about one 
inch high. The witness estimated that there were about 400 such coins on 

.the desk (R 194-195., 199., 202-204). Cold sovereigns were worth twenty 
shillings be-fore 1939 (R 261). 

On various other occasions accused had large amounts of British pa:per 
money in his possession. Corporal Earley tesuified that in the latter part 
of April he saw ten piles of English one pound notes on accused• s desk at 
Orly Field, which accused was sorting. The witness estimated that each pile 
consisted of 100 pounds (R 166-167). On or about 20 April 1945 accused came 
to the office o:f Captain David B. Vail in the Signal Section o:f Communication 
zone Headquarters. Accused unbuttomed his shirt and put approximately ten 
rolls of one pound notes on the 1Vitness 1 desk, commenting, 11That wasn't a 
bad week's work". The witness testified that each roll was about two a.11d 
a half inches in diameter and he estimated that there "Were approximately 
100 pounds in each roll (R 292-293). 

Early in May accused showed Captain Cate and Corporal Earley a pack
age which contained English currency. The witnesses testified that they 
saw some 5 pound and 100 pound notes. Accused asked them to estimate the 
number of pounds in the package and stated that it contained about 4,000 
pounds (R 167., 180., 240-241). In the latter part of Uay accused was seen 
by Corporal Earley and Private Grisham sorting a pile of pound notes on his 
desk. He asked the witnesses to guess the amount and stated that there ·were 
over 2,000 pounds (R 170-171., 195, 204, 208-209). 

Early in June Corporal Earley saw i;he accused sorti.ng pound noues on his' 
desk. Accused tqld the witness that there were 2,000 pounds in the pile (R 
190-191). · 

Captain Vail testified that on 19 June, accused was at a dinner; removed 
his blouse and that three rolls of pound notes drop:ped on the floor (R 293). 
On 23 June accused showed Captain Vail and two VIACs in his apartment in Paris 
a carton containing approximately thirty rolls of pound notes (R 295-296). 
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Aleo llout&folo, a French civilian manager of a French film agency,· 
became acquainted with e.ocused in UoTember 1944. .Accused was a frequent 
guest at his town house and his country house, and maintained a residence 
in Mrs. Mout&folo'e apartment (R 213-214). In the latter part of June 
Moutatolo discuesed·a cognao transaction with accused end asked him if 
he could secure 600,000 fra.n.cs with which to buy the cog:nao which was to 
be sold in Bru11els at a profit.(R 214-215, 345, 347) • .APcuaed attempted 
to borrow that sum from Poliszuk but wa.s only able to eecur• 300,000 francs 
(R 122-123). Moutafolo offered accused fifty per cent of the profit to be 
made on the transaction, rut .men aocuaed delivered the 300,000 francs to 
Mout&folo he stated that he did not want any part of the·proceeds, but that 
the people who had advanced t_he 300,000 francs wanted 10,000 francs for the 
use of the money (R 218, 223). 

A day or two after the loan wu made (R 225), a.ccuaed waa a.sked 1£ he 
could obtain a. truck to transport·the oognao to-Bruasel1 and a tew da.ya 
la.tar stated that he could (R 216, 225, 347). An Army truok (R 218) ma.de 
ava.ilable to acoused by Captain Vail (R 288-290) wa.a loaded with 1490 
bottles of cogna.o and driven to Bruasels (R 217, 2971 .Pros Ex 5). The 
agreement provided that the accused be ~aid fifty francs per bottle for 
the tra.naporta.tion of the oogna.o (R 226). .Although a.ocused did not parti• 
oipate in the profita of the sale of cognac, he carried out hi• pa.rt of the 
deal "because of friendship• (R 227). 

· The truck waa to report to Captain Vail at hia partment 11.t 63 .A.Tenue 

Fooh, Paris, on 27 June, but did not arriTe until the follcnring day. Ao• 

euaed was not present on the day the truck left but was present on 27 June 

when it tailed to appear. J.. 2½ ton 6 x 6 Un,ited States Army cargo truck 

was dispatched on 28 Juue 1945 by the MTS Motor Pool (R 273, 297J Pros Ex 

5), driven to Captain Vail'• apartment and loaded with cognac (R 277). It 

was stipulated that a 6 x 6 2½ ton truck such as was described in Specifi• 

cation 1 ot Charge II has a value in exceaa of $50 (R 332). 


· On or about 2 July Moute..f'olo repaid accused the 300,000 franc& plu1 

10,000 interest (R 217). He also paid him 100,000 francs for the use ot 

the truok, although .the a.greed price was 75,000 francs because the truck· 

was· one day late in returning from Bruuela and accused was angry (R 229, 

232, 234). . 


Captain Va.il testified that accused had a.greed to pa.y him twenty-five 
francs per bottle for the delivery of the cognac to Bru1aela (R 286), and 
discussed the poseibility of tranaport~ng 6,000 bottle& (R 287). On the 
morning of 4 July 1945 accused paid V&il 60,000 franc, (R 291). On cros1• 
examination V&il admitted that he was instrumental in securing a truck to 
be dispatched to Bru11el1 on an official trip in order to obtain champagne 
for an officers• mesa. Accused learned of the contemplated _trip to Bru1sel1, 
because the witness had asked him if he was interested in getting a few 
bottles or champagne. A few days later accused alk:ed Veil if he could ar• 
range for transportation to Brussels for the delivery of cognac. With th• 
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champagne trip in mind Vail a.greed to arrange for the tranaportatio:n. 
Champagne we.a secured in Brussels end deliTered to the Biltmore Hotel 
Oi'ticer1• Meas (R 313-319). 

Prior to Captain Vail's testimony. the trial judge advocate announced 
that the witnesa had been given an opportUJlity to relip for the good ot 
the aenice but had retused to· do 10. He further stated that no otter ot 
1mnum:Sty- had been made to Vail. but that he had been promised that it he 
testified voluntarily against the accused in the instant oaae and waived 
his rights to refuse to anner aelt incriminating. questions. a recOJll
mendation for olemenoy and leniency ,rould be made to the court which will 
try him. and to the reviewing authority (R 282). 

By stipulation the prosecution introduced as Prosecution Ez:hibit 17~ 
a Report of a Board of otficer1 which conTened at 191st General Roapital, 
APO 887, on 30 Augast 1945, under the provisions of' paragraph 35c. Manual 
for Courts-Ka.rtial, 1928, and Army Regulation 420-5. The findi:aga of the 
board were that accused "is sane and responsible for hi• ii.ctions now. f!lld 
is so far free from all mE111.tal defects, disease, or derangement as to be 
able to distiJ1gUish between right and wrong. and te adhere to the right, 
and to be able to ooop~r ate w.l th his defense" and that accused "was sane 
and responsible for his actions during the period when he is alleged to have 
committed certain acts for which disciplinary e.ction is now pending." Per• 
tinent extracts of the clillioa.l abstract which was attached· as an exhibit 
to the report ahow the following a 

"PAST HISTORYa 

Patient is en only child. States he never got· along well 
with mother, ,rho had wanted a girl and • she waa very- nervous.• 

, 	J$ a result, he was sent to boarding school by mother· at age 
ot 9. until age of 18 - at end of lat year ot college. Usual 
rigid life ot Catholio school. Says he always had quite a · 
temper. At the age of 18 he states he spent 3 weeks in. Oolorad• 
General Hosp, 1wtder observation.• Does not k:no,r what tor. 
•iq father sent me.• Enjoyed competitive aports. Adda, •I 
never made close f'riends thouga. NeTer had a close buddy, 
prefer to be on my own.• Worked in steel mill 5 years, and 
worked him.lelt up to assistant roller. earning up to $300.00 
monthly, le.ft it following a knee injury while at 110rk. !rha· 
farmed, worked in· ahipping depot of Sears Roebuck. Unmarried• 
has a steady. girl. No VD~ Ha.a a dilute sexual interest, . 
usually has premature ejaculation. Denies exoesa drinking ill 
civil life. No civil arrests • • 
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"MILITARY HISTORY1 

Joined RC.AF in 1940 • but in 1941 1 ce.me down wlth colds 
and nervousneaa; couldn't sleep; no appetite; headaches; 
irritable.• and was ·placed in training corrana.nd. Joilled US 
Air Forces in 1942 as a Sgt. 10 days later was made flight 
officer. doing tlying control. Commiasioned in Dec 1943. 
Because I was ready to 'blow my top,' was transferred .from 
exacting work of flying control to running a Repl Pool. 
Has never done combat flying. No courts me.rtials. No ex• 
cessiTe drinking. 

"MENTAL STATUS a· 

On admission he was very tense. restleas.·and sweated 
excessively; expressed himself with ditticulty. end in 
general showed the behavior of a man in a severe. acute 
anxiety state. It is our opinion that this condition is a 
p&l1i.e reaction· resulting from his present unhappy situation. 
After a few days he ealmed do'Wll considerably and W8.s able 
to give a coherent story. ,He gave all personal history data 
rela.ntl;r, and in well· ore;e.nized fashion. When discussing 
his present difficulty he became evasive, vague', rationalizes, 
e.nd maintains he was only indirectly involved in the trans• 
actions - that he didn't know what most of the packages con
tained, and did it easentially as a favor for friends of hia 
who had been helpful to him in getting settled at Orly. Hia 
a.ffeot is intact; there are no disturbences of speech pro
duction; there ia no evidence of m-, psychotic (insane) thought 
content. Intelligellce is normal; ia oriented in all fields. 
Rorshach teat showa a. normal personality. 

From objective sources, it is reported that he was a very 
dynamio individual, with many pla.na which he put into etfeot. · 
expeditiously, and would go to great length to get small things 
done. There is also evidence that he was rather ostentatious. 
This may bring·up the question ot possible. 'manic' behavior. 
In our opinion, from'the evaluation of the patient objectively,· 
the laboratory tests, and the Rorshach test, that these features 
represent personality factors of an eccentric type, but en~ 
tirely within normal limits. His sudden chlllge in behavior 
tollowing his being charged with the offenses in question are 
also indicative of the faot that he understood fully the sig
nificenoe of the charges and possible consequences. 
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"FORMULATIONa 

This man is une and responsible at the present time 

and was sane and responsible a.t the time of the alleged 

offense. He has a neurosis, anxiety type, or several yea.rs 

duration• manifested by heada.ohes, insonmia, impatience, 

irritability, and restlessness. From his own statement 

regarding his behavior during the investigation of his 

case, at which time he did things that he did not recall• 

when they were mentioned to him, it is rea.sona.ble·to assume 

he was in a panio, resulting from. his predicament •. This · 

condition does not a.ffect his legal responsibility• (R 582; 

Pros Ex 17). 


Accused became ill during the course of the trial and was taken to a 
dispensary and thence to a mental hospital for observation (R 686-687). 
The defense thereupon raised the question of the accused's mental ability 
to ooeperate in· his own· d.eferise and asked that the record be forwarded 
to the reviewing authority UJlder the proviaions of peragra.ph 63, Manual 
for Courts•J(artial (R 689. 693). 

Major Ian-p~·Ralc; a p~eician ·rrom the 179th General Hospital and a 
specialist ia psychiatry (R 703),.had the accused under observation for a 
nwaber of day-a to determine his sanity and degree of potenti~ cooperation 
(R 704; Proi Ex 18).· He found accused sane (R 704) and believea him cap• 
able of· cooperating autticiently "to carry through with the proceeding•" 
{R 705). 

On orose-examin.&tioa he stated that the accused could well refuse to 
cooperate with his counsel and that that oonditio:a ia frequently met, such 
persona being known medically as •psychopathic persona" (R 706) • .A.f'ter' 
explaining the physical arid erriotional reactions of normal persons {R 709, 
711J Pros Ex 19) and his opinions about them, he reiterated his opinion 
that accused was sane (R 713). HoweTer, on redirect examination, the 
witness stated that it was his opinion that the accused wanted to cooperate 
with hia defense 001.msel • but was illoapabl~ of doing 110 (R 715). 

:the defense· renewed its motion that the· court declare the accused · 
incapable of cooperating in his defense in ~ocordance with paragraph 63, 
Manual for Courts-Martial, 1928·(R 716-720), 'Which motion was denied 
(R 721). 

4. The evidence for the defense was substantially as tollowaa 

0a motion of the defense~ the court took judicial notice ot Letter, 
Headquarters United states strategic Air Force in Europe, Subject, 
"Transaction in Currency and Foreign Exchange Assets." dated 14. December 
1944 (R 428), which provides in pertinent part a · 
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"l. Exoept as authorized, personnel in· occupied . 

Germ an territory or liberated territory are prohibited 

from a 


a. Im.porting, holding, transferring., exporting 

or in any way dealing in United States or British paper 

currency. Personnel arriving with auoh ourrenoy in their· 

posaession will exchange or otherwise dispose or it through 

Finance· Of'£icers/Pa.yma.stera within 24: hours of arrival11 


(R 430). · 


Lieutenant Colonel· Leonha.rdt W. Soheftler, the aooused' s CGmlll.&D.ding 
officer, testified that, during all of the time tha.t he had accused under 
hi1 auperrlaion, the accused waa the "one perso:a" who did hi• work well 
and that he had been rated "superior" for the e~tire period covered by the 
chll.rges. .All or accused's flights to England were on official busineu 
and authorised by the witnes1 (R-485-486). Toward the end ot June accused 
mentioned that he had advanced money·to purchase some cognac. The witness 
thereupon admonished accused that engaging in bu1inee1 wa.s not authorized 
and showed him a circular prohibiting such business activity in the file. 
Re told accused that he better get his money back (R 489-490). His buaineas 
a.otirlties in no way utertered with the performance of his duties or with 
his e:tt;ciency (R 487). 

Letters and cammenda.tfona from various commanding officers attesting 
to the e.ocused's excellent work were received in evidence (R 779-7801 
Def Ex ~, F., G. H 9:21d I). . . _ .. .. .. _ 

Mr. Fehrel Goldberg was called as· a.·witness · and ata.ted that· on ·advice 
ot counsel he refused to testify (R 584). His solicitor was present and 
when the law member asked it he refused to answer on the ground that it 
would incriminate him, the witness asked that he be permitted to speak to 
his lawyer and then answered "Yes" (R 688-589). 

The defense oont ended tha.t it had a. right to show why Goldberg refused 
to testify (R 691-605) and though the law member first ruled .that it was· 
inadmissible (R 600) this ruling was reversed and permiuion given to pr$• 
ceed (R 605). Goldberg then testified that he had in.tended to testify, wt 
shortly e.fter he had agreed to do ao four men came to his apartment, two a 
Jaerican uaiform (R 607) and they told hi.a not to testity (R 612). On · 
cross-examination he stated that his wite had became frightened resulting 
in a miscarriage (R 614) and she told him not to teatifyJ he had fully i~
tended coming to court to gin eTidence wt after the trei.tmant his wife had 
gotten from the investiga1,ors he changed hia mind· (R· 617), the investigator• 
did not abuse either ot them but his wife had spent conaiderable time ill a 
concentration camp and was deathly atra.id of' the military (R 623). On re• 
direct examination he admitted that· "BO%• ot his reason for not testifying 
was because his w.l.te would be nervous ·ca '626), but refused to anawer how 
many diamond• he had aold to the aooused (R 626). 
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Sergeant Leslie James of the British Police (R 660) testified as & 

witnesa for the prosecution in rebuttal that he had gone to the Goldberg 
apartment with two .American Military Police Oi'ticers, ,re.a admitted by· 
Mrs. Goldberg who vol\mtarily pennitt•d them to make a search (R 660), 
when Yr. Goldberg appeared he did not raiae my question about the search 
(R 661). On oros•-examination he stated that the .American officers merely 
accompanied the Britiah police (R 673). They were searching tor currency 
and gold (R 667), but did not tear the apu-tment to pieoea (R 669). They 
kn~ about the proceedings against the accused (R 670). They did not get 
a search warrant because the original intention in going there was to 
question·Goldberg and when Yrs. Goldberg permitted the search they made 
it (R 674). He did not ask her to open the.safe. One of the .American 
officers spoke to Mrs. Goldberg in a foreign language but, since the witness 
did not ·understand any foreign language, he did not know what was said 
(R 672). 

Mrs. Goldber& called as a sur-rebuttal for·the defense (R 681), testi 
fied that she saw the four men at her apartment. One of the officera ipoke 
German, said they would make a search and ordered her to open the sate. 
They searched the entire apartment and it so frightened her that she had 
a miscarriage (R 682). 

The defense introduced· the deposition of Captain .Arthur Nugent, 
Medical Corps, a. flight surgeon who made a medical examination of accused 
on 20 June 1945. He testified therein that on that date aocused showed 
signs of severe mental distress and emotional depression. He·fot.md that 
a.ccused wa.s "suffering from severe chronic nervous e:xha.ustion, often 
termed 'operational exhaustion' or sometimes 'flying fatigue'" (R 678). 
On erosa-examination he stated that· acoused was not insane but that he 
was in a p1ychoneurotio state (R 679). 

Doctor Robert Gillespie, an e:tpert·peyohiatrist, ·examined the ac
cused on 11 September 1945 (R 648)J he oonsideri hia immature .and emotion• 
ally unstable in an almost •panicky state• (R 649 h although able to di1• 
tinguish riglxt ·trom wrong 11e· is not· a.a responsible Uthe ordinary person 
and ii very easily inl'luenced (R 660) • On cross -and redireot examination 
he stated that ill h11 ·opinion the accused could' cooperate in his defense 
(R 661), ainoe he cooperated t'ully in the conduct or the examination which 
was made (R 663). · 

Al& stated ·above, when the trial n.i reau.nied in Paris (R 685),. the ao• 
ouaed waa·tuea ill. The defense raised the question ot accused'• mental 
ability te cooperate in. hia own defense and uked the court to forward the 
record to the·rertewirig autborit1 in accerdanoe with. Kanual tor Courts• 
Ua.rtial, 1928, paragraph 63 (R 689, 693). _ . 

Major Raymond D. Flynn, an officer who had known accused a few montha, 
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testified that he saw him. at the st • .Augustine Mees on 7 October 1945. · 

The accused complained of being ill snd asked to be taken to a hospital. 

He was taken to the .American hospital where it was tound that he was a 

'i,sychiatrio case" and he was transferred to the 179th General Hospital 

(R 698). 


Major Thomas L. Foley, special defense counsel, requested that he be 
sworn (R 700) and testified that he questioned the accused's mental con• 
dition; that the accused had been uncooperative, does not seem to realize 
the seriousness of the charges, and has consistently been reluctant to 
give information or relate details about events Gen questioned (R 701• 
702) • 

.After being properly warned as to his.rights as a witness, the ac

cused elected to remain silent (R 780-781). 


6•. The defense elected to challenge each member for cause (R 2-3, 
12, 16, 18, 20, 22. 25, 27, 30), but after a cursory examination withdrew 
the challenges without requiring the court to take any action by vote 
(R 12, 15, 18, 20., 22, 25, 27, 30). Colonel Johnson, the president, was 
challenged peremptorily, by the defense, and withdrew (R 32). During the 
course of the trial, the defense challenged the law member a seoond time 
for cause on the ground that he was biased end prejudicod, with the ad
monition that the record of trial was "going into the Federal Court" ancl 
"there is going to be a lot of people embarrassed by these rulings., and 
I am telling the court that in advance.• Thereupon Lieutena.trl; Colonel 
Shanner, the la:w member., was sworn as a witness and questioned as to hi1 
competency.· He gave a brief outline of his educational background as well 

' 	a.a hi• e:q,erience in the practice of law. He stated that the rules ot 
evidence which he was applying in the instant case were the same as those , 
he would. apply in ciTil practice in Illinois and in the District ot Columbia 
(R 451). The court,· following the proeedure·prescribed by Manue.l. for 
Courts-Martial, 1928, paragraph 68!, page 46., denied the challenge. 

·It is the f'unetio:a of the court to determine the existence or non• 
existence ot the alleged grounds of challenge and the burden of maintain• 
ing a challenge rests on the challenging party-. The record shows that· the 
law :member ma.de consistently proper rulings with only one serious exception 
(R 662), but this was subsequently corrected {R 663) and no injury to the 
a.caused resulted; and, except tor charges and counter-charges by the Defense, 
many of them made for the •XJ?resa· purpose or creating· a record tor f'uture 
action in the Federal Court {R 47, 118, 141, 164, 191, 266, 258, 306, 314
:515, 548, 639), no apecitio showing was made that the law member had ruled 
improperl7, or that he waa biased or prejudiced again-*: the accused. It 
was for the eeurt to determine whether the challenged aem.ber wa.1 actually 
biased against the aeouaed and its deei1ion should not be intertered with 
urilesa clearly erroneous., or unless diaqual.itioation appears as a matter 
of law. · 
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6. Defense coW1sel moved to strike all of the Specifications under 
the 96th .Article of War on the grounds that, 

•1. It is the right of every person, guaranteed by the 
6th .Amendment, to be informed of the nature and the cause of 
an accusation against him; 

•2. The application of the 96th Article of War to the 
ultimate facts alleged in eaoh of the specifications under 
Charge I is so Tague, indefinite and uncertain as to be vio• 
lative of the 6th .Amendment to the Federal Constitution, in 
that it is a lack of due process" (R 37). 

In support of suoh oontentiona the defense claimed that 11 a statute 
which either forbids or requires the doing of an aot in terms 10 vague 
that men of cx,mmon intelligence must necessarily guess at its meaning and 
differ as to its application violates the first essential of due process 
of law" J that the language of .Article of War 96 is so vague as to make it 
impossible to judge what acts do or do not come within ita provisions and 
"one man's opinion as to what act comes within the scope of the language 
used is just as logical as the opinion of any other man.• 

This question has not been passed upon directly since the article was 
broadened in the revision of the .Articles of War in 1920. However, in 
passing upon the validity of the general article for the government of the 
NaVY, .~he United States Supreme Court, in Dynes TS. Hoover, 20 Howard 66 
(at page 82) helda 

"Notwithstanding the apparent indeterminateness of 
such a provisioia, it is not liable to abuseJ for what 
those crimes are, and how they are to be punished,· is 
well known to practical men in the naVY and army, 
and by'tho~e wh• have studied the law of courts martial, 
and the offenses ot which the different courts martial 
have cognizance.• 

In the opinioa of the Board of Revi89f, there has been no change in 
the 96th Article of War which. would alter that rule. Not only do "praoti• 
cal men in the· army• know what offenses are punishable under· the 96th 
Article of War, but those offenses are described in the Manual tor Courts
Martial and maximum punishments therefor are aet · forth in paragraph 104!. 
of th_e Manual. The prinoiple of condemning, in general language, aots 
which would prejudice or discredit the military service was approved b7 
the United States Supreme Court in Carter vs. McClaughry, 183 u.s. 365, 
397-4.00, Swaim vs. U.S., 165 U.S •.653J U.S. vs. Fletcher, 148 U.S. 684J 
Smith vs. Wbitney, 116 u.s. 167. In Smith vs. Whiteny, supra, the court 
stated a 
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stated a 

•under every system of military law for the government 
of either land or naval foroes, the jurisdiction of 
courts-martial extends to the trie.l and punishment of 
aots of military or na.va.l officers which tend to bring 
disgrace and reproach upon the service of which they 
are members, whether those acts a.re done in the per• 
formance of military duties, or in a civil position, 
or in a special relation, or in private business.• 

The defense further moved to strike all Speci f1cations of Charge I 
(Ti olation of .Article of War 96) · on the ground that the specifications 
allege no offense• ·(R 48•55, 57). In support of the motion, defense 
counsel argued that engaging in business and having·poaaeasion of British 
currency are not pfa se wrongful acts, but, instead, e.re acts which can 
only be ma.de wrong lby legislationJ and that the specifications do not 
alleee l'iha.t statute or order has been violated. The trial judge advocate· 
thereupon 8llnounced the:t the prosecution relied upon letter, Headquarters, 
European Theater of Operations, dated 23 September 1944, Subjecti "Pro
hibition Against Circulating, Importing, or Exporting United Sta.tee and 
British Currencies in Liberated and Occupied Areas lllld Certain Transactions 
Involving French Currency Except Through Official Channels," and·upon letter, 
Headquarters, European.Theater of Operations, dated 4 .lprll 1945, Subject, 
"Prohibition .Against E:ugaging in Busines.•" (R 64). · 

Whereas it would have been better practice to allege the orders whioh 
ma.de the eoncbct of the acoused wrongful, failure to include a reference to 
such orders did not prejudice the substantial rights of the accused, since 
the specification fairly apprised the accused of the offenses charged. The 
presence of the word "wrongful• in ea.ch apecitication was sufficient to put 
him on notice that his acts were alleged to have been effected under such 
improper circumstances as to be prejudicial to good order and milltaey 
discipline or to constitute conduot·of a nature to bring discredit upon 
the military servioe (Cf1 CK 226612, LubonJ CK 303049, Penick, CM ETO 8458J 
CY 305617, Blacker, CK ETO 10418). The nrd 11wz·ongtully" may reasonably 
be construed to mean under improper circumstancea in the light of the gen• 
eral situation with regard to the existing military situation, Europei.n 
economic and currency conditions, aooused'i position a1 an officer, and 
the place where the transactiona·were made•. The specification• thus state 
offenses in violation of Article of War 96. It was not t,uentia.l'to allege 
that accused violated 1117 otfioial directiTea (CK 291176, Beadine~ CM ETO 
7553: Williams vs. u.s. (1897), 168 u.s. 382, 389J CM 305617, Blacker). 

"The impol'.ting, holding, tran1ferring; exporting, or in my way dtaling 
in United States or British paper Cl.lrrency, ·gold coins or gold bullion, th• 
buying, selling or dealing in securities••• postage stamps, real estate, 
or any kind of property••• and acting as a.gent, intermediary or conduit 
in any business transaction for gain•·•• for any person, firm or corpor
ation wherever located•••" was expressly prohibited in liberated or oo
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oupied territory within the European Theater or Operations. The specifi 
cations as a whole set forth a series of acts and alleged transactions. 
which fall within the prohibitions set forth by the Theater Commander. 
There is no ambiguity about the prohibitions and there is certainly no 
doubt that the court was charged with the duty and responsibility of de
tennining whether the conduct of the acoused wa.s such u to oonstitute 
"conduct of a nature to bring discredit upon the military service.• Not 
only has the accused been sufficiently apprised of the "na.ture and the 
cause of an accusation against him," but there is no possibility of ADY' 
dispute arising s.s to the meaning of the language in the 96th Article of 
War. Nor 1s it so Tague u to make it impossible to judge what acts do 
or do not came within its provisions. Congress specifically provided tha.t 
though not mentioned in the articles, "all conduct or a nature to bring dis
credit upon the military aerTioe• should be punishable by courts-martial· 
Ullder .Article of War 96 according to the nature and degree of the oft«nse, 
and punished at the discretion of the court. ·•1t 1a peculiarly for the· 
court-martial to determine whether the eTidence eatablbhes the oftenseJ 
1». other 110rds, 'Whether the conduct chareed and the evidence in support· 
thereof show a breach of tha.t part of .Article of War 96 which denounces 
• • • 'all·oonduct of a nature to bring discredit upon the military aerTice'" 
(CM 199391, Klima, 4 BR 45). The motions to strike the specification• 
and to dismissthe action on those grounds were properly onrruled. 

. . . . .~ 

The defense then moTed to strike Specifications 1~ 2, 3-and 4 of Charge 
I on the·grounds that accused could not be found guilty of •engaging in 
business," ainoe·a single a.ct or a series of unconnected acts do not come 
within such term, and, usuming that the acts complained of did constitute 
engaging in business, the accused could not be held acco,mtable beca.use 
there is no showing that he had any notice or knowledge or the directiTes 
prohibiting military personnel from engaging in ousiness, and tha.t it did 
not interfere with his military duties {R 60-64)~ .. . . .. ·, . . 

There is no· doubt that the term "engaging in busines\" in its broad 
and usually accepted sense., ·has come to mean the esta.blisanent or· sane 
form of enterprise from which a person hopes to earn a livelihood. To 
insist that a person could not be guilty of engaging i:a buainess in vio
lation of an express prohibition against auch a practice merely because 
there was only a single transa.ction, or a series ~f seemingly disconnected 
ones, would be to distort the purpose of the directiTe and the reasons 
for i ta promulgatioa. The· evidence is clear that the accused Tiolated the 
specific terms of the prohibition in the directives, of ,rJdch the court 
took judicial notioe, by participating in transactions involving British 
pounds, diamonds, gold and gold bullion, through other than authorised 
agencies. The question ia whtther such direotiTes had the etfect of legal, 
operative standing ordera, biJ:1.ding upon the accused at the time of his al 
leged offel!l.ses. In CM 291176, Besdine, the·Boa.rd of Review, 1n a case 
inv(!_lving the wrongful exchange of currency, aaida 

17 


http:the�Boa.rd


(216) 

"As to the authenticit;r * * * there can be little question. 
The action of the President*** in concurring, on behalf· ot 
the u.s., in the apPointment o! General EisenhO'l'ler as. supreme. 
camnander o! the British and United States Expeditionary Forces 
(The Stars and Stripes, 28. December 1943), later designated as 
Supreme Headquarters, Allied Expeditionary Force, 11as indis- , 
putably in the exercise of his constitutional powers in time 
ot war as Camnander in C11ie! of the J.rmy-. It was theret'ore 
binding upon all 'Within the sphere ot the President• s legal and 
constitutional authority*** and could not be set aside ey 
the civilian courts as it ,ras not in conflict with the Consti 
tution or laws of Congress * * *• The Board of leview will 
likewise not question the authority of General Eisenhower as 
Supreme Camnander of the .Ulied Expeditionary Foroe to.~ 

, 	 legal dire'ctiwe binding upon U.S. Al"rey personnel of his can
mand. In pra:nulgating orders in their general military capac
ity, superior military commanders directly represent, and exercise 
the authority of the Commander in Chier * * *• Thus the Board 
llkelfise llill not question the le@ll.itz of an~ pranulga.ted 
by the Supreme Camnander regulating matters of cunency amoung 
U.S. Army personnel of his camnand in the absence of in:iication 
that it is ill conflict with mandate of higher a.uthority. * * * 
The memorandum ***was a valid and legal directive. (3) The 
prohibition * * * is a matter or importance directive in nature 
and evidently of permanent duration. * * * It became effective 
as part of the 1n"itten military law * * * on the date o:r its 
Eramulgation, i.e., the date of it• release and distribution by 
deposit in tM mails (AR 310-50, WD, 8 Aug 19"2, par 2). In the 
absence o! evidence to the contrary, it may- be presumed that the 
directive was released and distributed on or about the date it 
bears in the regular course of per:!ormance of their duties by 
the officers concerned * * *• J.ccused waa thus chargeable 'With 
notice of the prohibition." 

Wrongfully engaging in ccmnercial activities for personal gain baa bean 
held to be an of:!ense in violation ot Article o:t War 96 in a.I 293926, Haug, 
et al, O,{ ETO 9345, and in CM 297908, Kennez, CM ETO 8555. In the Haug cue, 
supra, the accused •re found guilty of wrongfully engaging in commercial 
transactions for personal gain,. to wit, purchasing and re-selling at a pro
fit apprcxximately 362 bottles or champagne to private French hotel operators. 
The Board of Ieview helda 

"The activities alleged are not only incompatible nth the 
status of accused*** &8 officers or the Ar'JD7, but are or such 
a nature as to tend to inter.feJ& with and hamper the f'ull and pro
per discharge or their duties 1n this active theater or operations 
and g:iw rise to the reasonable in:teNnce that they would have that 
et.tact * * * (They constitute violations ot par 22., AR 600-101 8 
July 1944). Failure to canply 'With Arm:r Regulations has long been 
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recognized as an ot.f'ense in violation ot Article ot War 96 (CM 
ETO 1872, Sadlon and authorities cited therein)." 

It may be noted that the of.tenses in the Haug case occurred prior to the 
prClllUlgation ot the 4 .April 1945 directive_. 

It seems unnecess&17 to discuss the right ot the Supreme Ccmnander to 
issue directives seeking to control the activities of military personnel 
under his jurisdiction. No one can delJ1' that 8l"Jll1' regulations, as such, 
do not prohibit members of the millta.ey :tra:n engaging in bo.siness provi~d 
it does not interi'ere· with the pertormance ot their milltary duties. · 'J.be 
courts have consistently" held that such activities were not to be curtailed. 
The decisions cited by' the defense deal w.Lth military persomiel during 
peacet1me or violations, as such, in the Zone ot Interior. No one can dis
agree that modern l'J&I'fare is more than combat, anmru.nition and equipnent. 
The internal econany of the mtions with 11hom 11e are allied is as much the 
concern of the Supreme Camnander as the fitness and number or men required 
tc carry on successful. warfare. To permit a member of the military, as in 
the instant case, to use aircraft for purely personal gain - or more - to 
circumvent the custans la,rB' ot our allies by' transporting valuable ,items 
to be disposed of outside legitimate channels is detrimental to the- success
f'ul conduct; of military operations. It is illlpossible to evaluate the import
ance ot a sound econc:'ley' within the borders of a nation 'With lihom 11'8 are 
al.lied in waging war. To say that a member of the military has been de
prived o! his rights as a citizen because he is denied the "oppcrtunityt' 
o:£ carrying on saoe !orm of bus1ness .'Which does not inter.rere with his 
military duties is so tenuous an argument as to require little answer. 
It such conduct -nere condoned or encouraged, it is difficult to imagille 
,mat extremes might be reached. I! no control ware exercised, the entire 
military operation would be jeopardized b.r men using their mil1t&17 status 
and a.nrry- transportation to carry 0.1 every conceivable form of transaction. 
It 1s obvious that it 'Was to prevent just such transactions that the 
Supreme canmaoder issued the directiws which ware violated b.r the accused. 
France had been stripped o! most ot her goods and poesessions be.tore our 
forces liberated her territo17, and, the remaining items canmanded fabw.ous 
prices. The accused, by surreptitiously bringing various articles fran 
England to France and using his military status and equipnent to effectuate 
it, 118.8 _ indulg:i.Jlg in a course o:£ conduct d1rectl7 contrary to that 1'hich 
the Supreme Camnander required, not onl7 of the accused, but ot all Jllili.tar,t 
personnel in the Theater o! Opera ti ems. To argue that accused did not 
know of the directives 'Which set forth such prohibitions is ot no avail. 
Not only is the court permitted to take judicial notice o:£ such directives, 
but the accused, as wll aa all other military personnel, is charged nth 
notice of them ( Q! 283453, MUcbell, CU ETO .3649; Cll 291176, Besdine). 

In Q{ 265108, Rad.loft'_, QC ETO 567, the Board of iev:Le1f Hid: 
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"The question of the validity of :regulations, Y.'ar Topartment 
Orders or orders of the Canm.anding General of United States 
Axmy Forces on duty in a foreign country in time of war be
cause they infringe upon or restrict rights guaranteed by· 
the Federal Constitution, may not be entertained. 'When ac
cused took the. oath as a soldier in the Army of the United 
States, he by that act, of necessity, surrendered sane of 
the privileges and illlrounities belonging to him as a citizen 

* * *•" 

The motiona to strike the specifications on the grounds that the accused did 
not "engage in business"; and tbat, if he had, he 11a.a not subject to punish
ment because there was no showing that he had received notice of the directives, 
and that the supreme Canmander had no authority to issue them, l'lere properly" 
denied. 

7. As noted abo-ve, accused becalll8 ill near the conclusion of the trial. 
He iras taken to a dispensary- and thence to a mental hospital for observation 
(R 686-687). The de!ense thereupon raised the question of accused's mental 
ability- to cooperate in his own defense and asked that the record be forward
ed to the reviewing authority under the provisions of paragraph 63, Manual 
for Courts-Martial (R 689., 693). Major Thanas L. Foley, special defense 
couneel., requested that he be sworn (R 700) and testified that he questioned 
the accused's mentaJ. condition., because the accused had been uncooperative., 
did not seem to realize the seriousness of the charges, and had been con
sistently reluctant to give information or relate details about events 'Ml.ell 
questioned (R 701-702). The testlll.ony of Major Ian P. Rak, the psychiatrist 
'Who examined the accused,was not free frcm ·ambiguity. He testified that the 
accused was capable of cooperating sufficiently 11to carry- through with the 
proceedings" (R 705) and that his lack of cooperation may be occasioned by 
incanpatibility with the personality of his defense counsels (R 706). How
ever on redirect exaroi nation he stated that the accused wanted to cooperate 
1dth his defense counsel., but lra.B incapable of doing so (R 715). 

The con!lict iin the evidence left the court free to draw its own con
clusions .fran all the £acts and the manner in which the defense had been· 
conducted. ( 0A 271g39, Barbara, 1st Ind, 46 BR 212-218). 

If accused was so uncooperative llith his def'ense counsel as to inter
fere with the defense., such lack of cooperation is not re.fleeted in the 
record nor was it apparent in the conduct of the defense. The expert and 
able cross-examination of prosecution 111.tnesses clearly shows that defense 
counsel was thoroughly .familiar "Iiith the .tacts of the case and that the 
accused sufficiently cooperated with his counsel., although it may- be true 
that his cooperation was di!fieult to obtain. 

There· was no serious effort made to establish a defense of illsanit:, 
on the grounds that accuaed was not responsible for his action or unable 
to adhere to the right. 
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In view o£ all the !acts, the court properly denied the defense's 
motion that the record be .tonarded to the reviel'ling authority under the 
provisions o£ paragraph 63, Manual .tor Courts-Martial. 

8. Specification 1 o.t Charge I alleges a conspirac7 to engage in 
business by transporting British paper currency, gold bullion, gold coins, 
and diamonds between Engl.and and France !or personal gain, and Specification 
2 o! Cllarge I alleges the substantive of.tense of engaging in business b;y 
acting as an agent, intermediary and conduit in transporting such currency 
and pnn:doa.s metal and stones betften Engl.and and France• We will consider 
the proo£ in support o£ the f1no1ngs ot. guilty of these specifications in 
inverse order. · 

a. !the evidence 1s conclusiw that during the period betll8en 10 
April 1945 and 30 June 1945 there 'll'ere numerous transactions on the part 
of the accused, dealing not only in British currency, but also in gold 
coirul, gold bullion and diamonds. It is uncontradicted that on several 
occasions the accused received letters i'rcn Poliszuk and delivered them 
to Ooldberg in LOlldon and that he alao delivered letters and packages £ran 
Goldberg to Poliszuk at the hane of Mrs. Kirschbaum. For each o£ these 
errands he received either 301 000 or 40,000 francs. Poliszuk testified 
that accuaed was paid a total of l.501 000 francs for these services. Dis
interested·ntnesus hava established that during this period the accused 
had in his poenssion large amounts of British paper currency, gold coins, 
sane gold bullion ancl uncut diamands. Possession ot these items 1s estab
lished not onl.7 by the testim013Y" o£ witnesses 11ho saw theae items in his 
possessiao, lilt by n121D8rowi admissions made by the accused to disinterested 
111.tnesses. The testim0Il7 o£ Mrs. Moutatolo, who ns not a party to either 
canspiracy, not only shows that the accused had possession of British cur
rency, gold coins, and gold bullion, but also delivezyo! the· items to the 
hane cf Kra. Kirschbaum. 

In considering accused's voluntary admissions ma.de at varioua times to 
his militar7 associates, Captain C&te, Captain Vail, Corporal. Earle7 and 
Prin.te Grisham, that he had large su:ns of British currency, gold, etc., and 
that 1,000 pounds ltqsn•t a bad 118ek1 a work• as •ll as his admission to Mr. 
:Moutatolo, that he had made $2.50,000 and later $3SO,ooo, the Board has given 
due consideration to his mental cond1tim aa a peychcmeurotic and constitution
al psychopathic interior. l,lany ot his statements Jna7 11911 ha"ie been exagger
ations, calcul.a.ted to impress the 111.tnesses with his importance and attluenO!!I. 
It is apparent that be sought to create the impreaaion that the mone7 and gold 
he carried belonged to him. :Nevertheless, such exaggerations affect only the 
amount ot accused's personal gain and do not m1n1m1ze the proot ot hia 
participation in 1.he unlali'M trm,aactiona alleged. 

The entire COlll'se ot conduct clearly falls 111.thin the prohibition con
tained in the Theater directiva of 4 .April 1945 ot which the court. took 
judicial notice. In pertinent part the directive providesa 
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".3• The term 'engaging in business' is defined to include: 

!• Buying, selling or dealing 1n securities, except 
savings bonds, regularly purchased from the issuing gown:iment; 
postage stamps; real estate; or arr,- kind o! property in this 
theater !or present or future personal. pro!it or investment. 
(As to dealing 1n currency, reference is made to letter, this 
headquarters, .A.G 121 OpGA, subjects •Prohibition .Against Cir
culating, Importing, or Exporting United States and British 
CUrrencies in Liberated and Ocaupied Area and oertain Trans
actions Involving. French Olrrency Except through Official 
Channels', dated 23 September 1944). 

2• Acting as agent., intermediary or conduit in an:,
business transaction for gain in this theater for any person, 
firm or corporation., 1iherewr located or planned to be located." 

The evidence shows that accused acted as an agent or a conduit !or 
Polie zuk, a French civ:Uian, in transporting (importing) currency-., gold 
and diamonds into France and transporting (exporting) currency to England. 
SU.ch actirl.tt is expressly forbidden by paragraph 3]? ot the abave directive. 
It is also a violation of paragraph :3! 1'hich, by reference, incorporates the 
23 September 1944 directive. 

The latter directive provides in pertinent part z 

"2. Except aa· authorized., all personnel subject to the 
jurisdiction o! .this headquarters, (including officers and 
men o! United States controlled merchant vesse1s and cidliaxls 
acccmpanying or serving with tbe United States Army) are pro
hibited frcm: 

!• Importing, holding, transferring, exporting, or 
in a.ny way dealing in United states or British paper currency . 
in liberated or occupied territory within the European Theater 
or Operations. 

*·* * * 
.2.• Dealing in gold coins or gold bullion. 

"** * * 
\ 

!• Importing into and exporting !rem continental . 

France., funds, securities, or money from the account of' 

persons residing in continental France llho are not subject 

to the jurisdiction of this headquarters as defined above. 


22 

http:actirl.tt


(221) 


3. Violation of any prohibition hereof will subject the 
offender to trial by court-martial or other appropriate discip
linary action." 

'.I.he evidence shows that accused imported, bald, transferred and ex
ported British paper currency in liberated territory within the European 
Theater; that ha dealt in gold coins and gold bullion; and that he imported 
into and ex.ported from Continental France, funds and money for the account 
of Poliszuk, a person residing in Continental France who was not subject to 
the jurisdiction of the European Theater of Operations, United states_Army. 

'53 regard the evidence Ymich supports the finding of guilty of Specifi 
cation 2 of Charge I to be such as to practically- canpel a conviction. 

b. Specification l of Charge II. avers a conspiracy by accused, 
David Poliszuk, Selma Kirschbaum, and Fei"198ll Goldberg to engage in business 
by transporting British paper currency, gold bullion, gold coins and diamonds 
bet'Ween England and France for personal gain. That 1'hich 118 have said, in 
respect to the proof of guilt of th~ substantive offense, applies with equal 
force to the same evidence as proof of the conspiracy and accused's partic
ipation therein. 

A criminal conspiracy is a canbination of two or more persons to do an 
· unlawful act or to e!fect an unlaw!ul object by any means, or to do a l.aw!'lil. 

act or effect a lawful object by unla"lli'ul means or in an unlawful manner 
(Pinkerton v. u.s.; 145 Fed (2d) 252, 254; CM 255975, Ra.nzinger et al; CM 
CBI 114; O! 273791, Gould, 47 BR 29, 65). This definition of a canmon-law 
conspiracy- was first enunciated in 1821 by the Court of Appeals o.t' Mal7land 
in State v. Buchanan, 5 Harr and J. 317, 9 .Am. Dec. 534, and has been almost 

. universally f'oll01'9d in the Federal courts as 11ell as in most state courts 
ever since. 'lbe Federal Criminal Code has not changed the nature of the 
offense of conspiracy but has added merely the requirement that an overt act 
to effect the object of the conspiracy be charged and proved. It is neces
sary to prove under the Federal Criminal Code not only the existence of an 
unlawful canbination but also that one or ·more or the confederates did an , 
overt act to effect the common object (McGinnias v. u.s., 256 Feld 621), 
proof of such overt act being as much & condition to conviction as the 
-proof of the unlawful confederacy itself (U.S. v. '\13:xle:y:, 79 Fed (2d), 526; 
Eldredge v. U••s., 62 Fed (2d) 449). 

The only direct evidence that accused agreed to do what was done is 
contained in the testimony- of his co-conspirators, Poliszuk and lira. Kirsch
baum. Their testimony establishes that accused, at least impliedly, agreed 
to use his official status as a pilot ·attached to Ccmnunication Zone Head
quarters, which involved frequent trips betlleen England and France, as a 
means for transporting letters and packages between England and France. If 
at .first ha did not k:nO'lf the nature o! this acitivity as well as the contents 
of the letters and packages, his ignorance was soon dispelled. '!'here is sane 
evidence in Pollszuk' s testimooy that accused iraa under the impression that 
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the !irst letter he delivered to Goldberg was merely personal. However., 
when Pollszuk of'f'ered him 30., 000 francs for each subsequent errand., and 
gave him three gold watches in additon to the sum agreed upon f'or each 
errand, his ignorance began to vanish. It disappeared entirely ,men he 
became aware or the contents of the packages and persisted to engage in 
the same course of conduct. It is not necessary to show complicity of' 
the accused in the preliminary stages of' the conspiracy. All 1'ho join a 
conspiracy at arr:, time after its formation beca:ne conspirators (PeoEle v. 
Mother (l8JO)., 4 Wend (NY) 229; State v. Frealer (1840) 4 N.C. 90, .Alll. 
Dec. 558); .!!:.§. v. Nunnemacher (1576) Fed. cas. No. 15., 902). 

The language of the Boarc1. of leviaw in Qi 262217., !1-}.limns, a! CBI 
159., seems applicable. 

"It is not necessary to constitute a conspiracy that two 
or more persons meet together and enter into an explicit and 
formal agreeoont., or that they should directly by words state . 
,mat the unlawful scheme was to be and the details and plans 
or means by which the unla.wi'ul ccmbina.tion 11as to be made ef
fective. It is sufficient 1! two or more persons, in any
manner, or through any contrivance., positively- or tacitly, 
c0l'll8 to a mutual understanding to accomplish a camnon and 
unlalfi'ul design. ·'mlere an unlawful end is sought to be 
effected., and two or more persons actuated by the camnan 
purpose of' accanpllshing that end., work together in any 1f'&1 

· · in !urtherence of' the unla1t'ful schema, every one of such 
persons bec0lll8s a member or a conspiracy.n 

. . 
In the ~ case (op cit, pp 66-67)., the Board of' Bsview cites the 

following authorities: 

11It is enough to prove circumstances which indicate an 
intelligent and deliberate meeting of' minds of co-conspirators, 
with intent to commit an offense (Hoffman v. y. 68 Fed (2d) 
Dl). No !orm&l. agreemant betwen the parties is essential to 
the formation of a conspiracy !or the agreement maJ' be shown 
1! there be evidence of concert of' action tending to shaw that 
all the parties working together understandingly with a single 
design for accomplishment of a canmon purpose (Marino v. u. s. • 
91 Fed (2d) 691). Overt acts per.formed by the parties to effect 
an unlawful object may- be considered in determining "Whether a 
conspiracy exists (Pastrano v. U.S., 127 Fed (2d) 43, 45). * * 
Previous discussion by the conspirators is unnecessary., and is 
not regarded as essential that ea.ch conspirator take part in every 
act or that he know the exact part to be pertormed by h1a conted
erates {Spies v. People, 122 Ill. l). It is enough if the minds 
of the parties meet and join in an understanding way to accanplish 
an unlawful common purpose. A conspiracy is rarely susceptible of' 
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direct proof as conspirators seldom reduce their agreement to 
11l'iting or make public their unlawful. plans (Reavis v. u.s., 
106 Fed (2d) 982.) * * * The standard by' 'Which the sufficiency 
of proof o! a conspiracy is to be tested has been thus stated: 

1It is not necessary that the participation of the 
accused be shown by direct evidence. The connection may 
ba inferred fran such £acts and circumstances in evidence 
as legitimately tend to swstain that inference. Indeed, 
often if not generally, direct proof of .criminal conspiracy 
is not available and it will be disclosed only by a devel
opment and a collocation of circumstances (U.S. v. Manton, 
107 F. (2d) 834).'" 

The evidence is conclusi'98 th.at during the period alleged there l'i0re 
numerous transactions on the part of the accused, dealing not only in British 
currency, but also in·gold coins, gold and diamonds. The acts o! the accused 
and those of his accomplices canpleted the pattern which involved a violation 
or the directives. Although the transactions 11ere separate and distinct they 
show a 'chain of events mrlch justi.t'ied ths court's conclusion that they 190re 
part of a pre-conceived plan to ~ngage in activities in violation of express 
prohibitions. 'While the proof of the existence of the conspiracy in the ' 
instant case must depend in great part on the testimony of co-conspirators, 
the actions of the accused in the presence ot, and his statements to persons 
in no way involved, justify the court• s inference that there was a closeness 
of personal association and a concurrence of sentiment on the part of the 
accused and others as part of a pre-conceived plan. 

The defense contended tg.at the specification should be dismissed because 
the offenses charged are not violative of any statute nor are they offenses 
under the camnon law; that there can be no conspiracy if some of the parties 
are not under the jurisdiction of the court and not subject to United States 
laws; that the specification does not allege acts which are susceptible or 
conspiracy, and a person cannot be convicted on the evidence of a co-con
spirator. · 

As to the argument th.at the offenses charged are not violative of any 
statute nor are the7 offenses at common law., reference is made to the auth
ority of the Supreme CQmnander (supra) to provide proper regulations and 
orders necessary to the cany:1.ng out of militapr operations. There is no 
showing that the powers vested in him have been abused., nor has there been 
any evidence that the accused was being discriminated against. · The directives 
apply· to all military personnel and 1'8re designed to prevent the disruption 
of the ini;ernal econanic structure of the nations who 1'8re joined nth us in 
a camnon cause. Black market activities are a vicious and dangerous form ot 
operation and if permitted to flourish would seriously endanger our program 

· seeld.ng to stabilize and hasten the' econanic recovery of oo.r allies. Legit
imate channels 1'8re provided for dealing .in currency and commodities and any 
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attempt to deviate from such avenues eJ:ldangered .the 119ll regulated plans 

'Which 119re a''Vital. and necessar,r part or our milltar.r operations. 


Defense counsel contended that conspiracy is a camnon law offense and 
since the United states has no Camnon Law Jurisdiction it mu.st be shown that 
the particular conspiracy alleged is denounced by a Federal Statute. 'lhis 
argumen1. fails to take into consideration the provisions of .18 USC 88, 
Federal Cr1rn1naJ Code, ldlich provides that 'Where there is a conspirac7 "to 
commit any ottense agf1 nst the United States * * *, and one or more of such 
parties do~ act to effect the. object of the conspiracy, each of the parties 
to such conspirac7 shall be fined, n etc. 

Under the provisions or this statute, a conspiracy against the United 
States is established 11hera- the object of an unl.aw.t'lll. agreement was the ccm
missicn or some otf'ense against the United states, or the doing-of sCID8· act 
made an offense by the laws of the United States (JW!• v. I;yman, 190 Fed 414). 
Since the failure to obey a lawful: sta?lding order constitutea an offense 
against the United States 'lfithin the scope of .Article of War 96, it follOll'S 
that a conspiracy to violate such an order falls within the scope of the 
Federal Criminal Code provisions denouncing conspiracies to camnit an of
fense against the United States. 

' 
'!'here is no foundation for the argument that the accused could not be 

found guilty of a conspiracy bec811&8 SClll8 of the parties 11ere not subject 
to the jurisdiction o! the courts of the united states. 

11The general rule is 1111111 settled that, "llhere several parties 
conspire or ccmbizle .. together to camnit arr:, unlawful act, each 
is cr1rninaJJ7 responsible far the acts of his associates or 
con.federates cc:mdtted in furtherance of any prosecution of 
the commm design for llhich they ccmbine. In contemplation 
or law the ac't of one 1a the act of an. It is immaterial, 
as affecting the question of co-equal respondbility, that 
one or more 118re not actually' preeent at the consummation of 
preconcerted design, or that the conspirator 'llho canmitted 
the act cannot be identified, or that the act charged m&'f' not 
have been arranged tor. Each ia responsible far evel')'thing 
done by his cantederates, 'llhich follows incid.entall.7 in the 
execution of the CCllll'JIII.Oll design as one of its probable and 
natural consequences, ewn though it was not intended as a 
part of the original deaign or ccmmon plan" (12 c. J., p ST!, 
and cases therein cited). · 

It has been held that "ttbere a conspiracy is once established., although 
it was formulated ot1t ot the jurisdiction of the court, an overt act cca
:a:itted by one of the conspirators 'Within the jurisdiction of the court, in 
the. pursuit ot the ccmr.ion object of the conspiracy, is the act of each con
spirator (u.s. v. Goldberg (1876), Fed. Oas. No. 1S, 223; u,s. v. Lancaster 
(1891), 44 Fed 896) and each conspirator 1a liable in the place of an overt 
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act (~ v. ~ (1862)., 19 Ind. 421; Bloemer v. ~ (1878), 48 :Maryland 
521; Common"Wealth v. 1/hite (1877), 123 Mass. 4.'.30; Canmonwealth v. Corlies 
(1869), 3 Brewster (Pa) 575). 

. Since there 18 no question about the right of the Supreme Camoander to 
prauulgate regul.a.tions seeking to properly- control the actions and activities 
of mll1tary personnel, it follows that persons "Who join with others to cir 
cumvent such regulations are guilty of conspiring to do so. 

•conspiracy is a. 'ccmbination between two or more persons to 
do a cr1 mi nal or an unla'Td'ul act or a lawful act by criminal · 
or unla'Wi'ul means. The offense thus defined excludes only' 
confederations to accanpllsh lawful objects by lawful means; 
the offense includes all possble unlald'ul confederations' n 
(12 c. J., p 5,41.). 

The fact that sane o! the parties either could not be prosecuted, or 11ere 
not, is of no avail to the accused. · 

•The fact that one o! the persons conspiring is himself incapable 
o! camo.1.tting the offense 'Which is the object o! the conspiracY" 
neither relieves him o! guilt nor disables him !ran co-operating 
llith another person lvho is able to camirl.t it." (12 c.J., p 576; 
U.S. v. Bayer (1876), Fed. ca.s. No. 14, 547; ~ v. Stevens 
(1890), 44 Fed l.32). · 

"Failure to prosecute all conspirators does not prevent the 
prosecution of a part of them. 7be usual and convenient course 
is to include all the conspirators in a joint indictment. Never
theless., an indictment or information 'Will ordinarily be sustained 
against one ot the alleged parties to the conspiracy, unless there 
is sane reason peculiar to such an indictment plainly mald.ng a 
several proceeding improper." (12 c.J • ., p 613; ~ v. Common
111ealth, 91 Pa. 145). 

In the ~ case, supra, an oftieer 11&8 convicted b,y gener41 court
martial of conspiring with a civilian and a New York Corporation to de.fraud 
the United States and to camnit an oUense &gainst the United States• 

. 	Similarly, in the instant case, the co-conspirators •re not subject to 
military law and consequently it 1la8 impossible to try them 111th the ac
cused in a joint trial. · 

The court8 haw gone to an ewn more extreme degree in sustaining 

convictions in conspiracy proceedings. In People v. Olcott (2 Johns. 

eas. (NY) (1801)) the court held that where one ot three pereons engaged 

in conspiracy dies before trial and another is acquitted the survivor 

may be tried and convicted. 
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An indictment charging the dei'endant "ffith conspiracy- with a person ·or 

persons unkna:m has been held good (People v. Mather (1830), 4 'Wend. (NY) 

2.29, 21 Am. Dec. 122). · 


The de.tense contended that it was improper !or the testimony of alleged 
co-conspirators to be received prior to the establishment of the conspiracy 

. by other evidence• There is no doubt that such a rule would apply to an 
extra-judicial confession. However, it' does not apply to the test:bnony oi' a 
co-conspirator. 

Paragraph 114,£ of the Manual for Courts-Yartial provides in pertinent
parts . 

nm cases where sewral persons join with a cOlllmon design in CClll
mitting an offense, all acts and statements of each made in .fur
therance of the common design are admissible against all of them. 
It is illllll.a.terial -.bether such acts or statements •re done or ma.de 
in the presence or hearing of the other parties. The acts and 
statements of a conspirator, however., done or made after the can
mon. design is accanplished or aba.rxloned., are not admissible against 
the others, except acts and statements in .furtherance of an escape. 
at coure, this rule is not to be construed as ai'i'e ctin& the can-

ten of one accan lice to testit a st the others. n. 

Underscoring supplied. 


It ia obrtQUs that a co-conspirator ii an accanplice. "In a prosecution 
for conspiracy,' all the conspirators are &ecanplices * * *" (Ullderhill's 
Crilli.nal Evidence, 4th Edition, Sec 770). "* * * the mere fact that a person 
wu an accanplice of the accused does not so identify him "1th the latter as 
to render him incompetent to testif7 for or against him." (W1nthrop' s 
Military Lall' and Precedents, 2nd Edition, p 336) • On the contra.17., n the 
general canmon law is that accanpllces are competent witnesses against their 
crillinal associates" (U'llderhill'• Criminal Evi.dence, 4th Edition, sec 153). 
'1'be objection (R 283) was., therefore., properl.7 owrruled. 

Although the .testim01l1 ot a co-conspirator should be carefully '11191ghed
there is no prohibition against his .testifying. 

"A co-conspirator ie an acccnplice and although uncorroborated 
is alwa11 a competent witness. The .tact that he is an accanplice 
operates, not ag&imlt the admi11ibU1t7 of his testim01l7, but 
onl.7 against its credibillt7" (12 c.J., p 636). 

The ccm-t 11a& justified, too, in permitting great latitude 1n the 

presentation ot ewl")" fact and circumstance wflich might have sane bearing 

upon the CJ.uestion•. 
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11The fact of a conspiracy may be proved by' any canpetent 

evidence. * * * Circumstantial evidence is competent to 

prove conspiracy. * * * Circumstantial. evidence it suf

ficiently strong may outweigh the positive statement of 

a party or witness. In the reception of circumstantial 

evidence great latitude must be all01'!18d. The jury should 

have before them and are entitled to consider every tact 

'Which has a bearing on and a tendency to prove the ulti 

mate :tact in issue and which 1111.l enable them to ca,-..a to 

a sa'liisfactory conclusion. The government ha.! the right to 

show the l'lhole history of the conspiracy from its commence

ment to its conclusion. .And it is no objection that the 

evidence covers a great niaey- transactions and extends over 

a long period. of tiJne, that it may show another crime., that 

the acts, evidence to show l'lhioh is of':tered., occurred some

time before the alleged fonnation of the conspiracy., provided., 

howewr, that the tacts shown have some bearing on and tendency 

to prove the ultimate tact at issue***" (U c.J. p 633-634). 


In view ot the foregoing authorities., the Boa.rd o:t Review is of the 
opinion that the evidence amply sustains the finding of guilty of Specifi 
cation l., Charge I. 

9. Specification 3 o:t Charge I avers a conspiracy of accused., Alec 
Mouta!'olo., and captain David Vail.1 to engage in business in 'the European 
Theater of Operatioru,., to 'Wit., to purchase, transport, and sell about 1490 
bottles of cognac. Specification 4 of Charge I alleges the substantive 
offense., namely that accuaed wrongfull.7 eng&.ged in business by lending 
Moutafolo 3001 000 francs for tM purchase cf cognac and arranging for the 
transportation ot such cognac to Brusseb., Belgium. le will again consider 
the proot in support of the :timings ot guilty of these specifications in 
inverse order. 

a. With respect to Specilication 4, Charge I, the evidence shOWB 
that Alec Mouta!olo asked the accused to lend him 6oo.,ooo .francs tor the 
purchase of cognac in Paria tor l"lsale in Brussels at a profit. He offered 
accused fitt7 per cent of the profit. Accuaed borrowed 3001 000 francs !ran 
Poliszuk azx1 loaned that sum to Moutatolo. .lt the time he delivered the 
money to Moutatolo be stated that be wanted no part of the pro!it, but he 
(or Poliszuk) wanted lO,QOO francs interest. Mouta!olo then askBd it ac
cused could arrange !or the necess&r7 transportation. 

J.ecused had in tha me&ffllhile lH,l"Dld that Vail as arranging to dispatch 
a truck to Brussels to pick _u}1 champagne tor an ot:ticer•' mel!II. ~ arranged 
'With Vail that the truck be made available to Mouta!'olo tor the transportation 
o! cognac to Brussels. l(outatolo agreed to pay the accused 50 trancs per 
bottle of cognac for tl.18 use of the truclc:. ·.lccused in tum agreed to pay 
Vail 25 francs per bottle. Cn .28 June 1945., after sane delay, the truck was 
made availa.ble to Mouta!olo. The cognac was delivered to Brussels., and 
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:MOlltatolo repaid the loan of JO.,ooo !rancs plus 10,000 .rrancs interest. He 
also paid accused 100,000 francs for the use of 'the truck. Ckl 4 July' 194h., 
accused gave Vall 60,000 francs. It is clear 'that he retaimd 40,000 francs 
as his share of the proceeds fc,r 1ihe use of the truck. The record does not 
show lihetber he intended i;o deliver the 10.,000 francs interes,; ,;o Poliszuk 
or retain it himself. Whatever his intentions ma.y have bean, he ,ra.s appre
hended and the money contiscated before he had an opportunity to repay 
Poliszuk (R 803). 

The Cle.tense contended ,;hat t~ evidence is insu!.ticient 1io establish 
beyond a reasonable doubt Ul&t the accused engaged in busimss in ,;his 
transaction, It ,ras argued. that .Lellding mone:, was not one of the activities 
denounced b)" 1ibe Thea,;er DirecUve of 4 April 1945, and that accused express
ly re!w,ed. to engage in business by declining a share in the profit. 

We do not agree Yd. th thifl contention. .All the circumstances of the 
transaction show conclusively that -the accused acted as an intermediarz 
to effect a business transac'tiion. · He arranged for the necessar,y loan to 
effect the purchase of cognac, and arranged for necessary transportation. 

Such acti'Vitt is expressly forbidden b;r the 4 April l94~f directive 
'Which provides in parts 

•2. * * *" all personnel subject to military law are 
prohibited from engaging in business in this theater. 

113. The term •engaging in business' is defined to include: 

* * * 
!?.• Acting as agent, intermediary or conduit in an'1' 

business transaction for gain in this theater for 8111 person, 
firm or corporation wherever located or planned to be located. n 

He derived a profit· and expected a profit fran the transaction taken 
as a 1Vhole, if not directl.T from the sale of the cognac. Such activity in 
Europe was held to be a 'Violation ot .Article ot War 96, and a violation of 
A:rm'3' Regulations 600-10, 8 July 1944, prior to the effective date of the 
4 April l94S Theater Directi-ve 1 11Prohibition Against Engaging in Busirless" 
( CM 29,3926, Haug et al, supra). 

The Board of Baview is ot the opinion that the record is ampl1 sufficient 
to sustain the finding of guilt)" of Specification 4., Charge I. 

· b. Specification 3, Charge I avers the conspiracy to engage in busi
ness by' purchasing, transporting., and selling cognac tor personal gain. The 
discussion of the proof of the substantive offense is applicable to evidence 
as proof of the existence oi'.the conspiracy and accused's participation·there
in. 
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The circumsta.,tial evidence clearly establishes a canbination between 
tbe three alleged conspirators to do an unla'Wful act (engaging in business 
by military personnel) by unlawful means (misappropriation of government 
transportation). 

11The actual fact of conspiracy may be inferred * * * fran 

circumstances, and the concurring conduct of the defendants 

need not be directly proved. Arly joint collocation of in

dependent but co-operative acts, by persons closely associ

ated with each other, is * * * sufficient to enable the 

jury to inrer concurrence of sentiment; and one competent 

witness will suffice to prove the cooperation ot s:ey

individual conspirators. I!, therefore, it appears that 

two or.more persons, acting in concert, are apparently 

pursuing the same object, often by the same means, one 

performing part of an act, and the other completing it, 

for the attainment of the object, the jury may draw the 

conclusion that there is a conspiracy" (Wharton's Criminal 

Law, 12th Ed, Sec 1667). 


The argument of the defense that the accused could not be guilty of a 
conspiracy concerning the sale of cognac because be withdrew from any partici 
pation in the profits, even if true., ira.s justifiabl;r disregarded by the court. 

11The fact that a person, after entering into an agreement with 

another to commit a crime, withdraws from the agreement does 

not for obvious reasons prevent his conviction for the con

spiracy" (12 C.J. p 579). 


In view of trs foregoing and the authorities cited in paragraph 8b above, 
the Board of Review is of the opinion that the record of' trial is likeii.se 
ampl;r sufficient to support the finding of guilty of Specification 3, Charge 
I. 

10. Specifications 5, 6 and 7 of Charge I allege respectiwly that the 
accused 'Wl'Ongfully, unlalffully and without authority, held in his possession 
1,000 pounds or British currency on or about 25 April 1945, 2,000 pounds of 
British paper currency on or about 15 May 1945, and 2,000 pounds of British 
paper currency on or about 15 June 1945. 

The court took judicial notice of the following directives, pertinent 
portions of which are cited below: 

Letter, Headqusrters Theater of' Operations, dated 23 September 1944, 
file AG J.21 ~GA, SUbject, "Prohibition Against Circulating., Imparting, or 
Exporting United States and British CUrrencies in Liberated and Occupied 
Areas and Certain Transactions Involving French CUrrency Except '.Lbrough 
Official Channels," 'Which provides in pertinent part a 
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112. Except as authorized, all personnel subject to the 
jurisdiction of this headquarters, (including officers and 
men of United states controlled merchant vessels and civilians 
acc~pa.nying or serving "rlth the United States Army) are pro
hibited from: 

!• Importing, holding, transferring, exporting, or 
in any 11ay dealing in United States or British paper currency 
in liberated or occupied territory 'Within the European Theater 
of Operations." 

Letter, Headquarters United states Strategic Air Force in Europe, 
subject, "Transaction in Currency and Foreign Exchange Assets.," dated 
14 December 1944, 'Which provides in pertinent part: 

111. Except as authorized, personnel in occupied German. 

territory or liberated territory are prohibited from: 


!• Importing, holding, transferring, exporting, or 
in any vrq dealing in United States or British paper currency. 
Personnel arriving with such currency in their possession 'Will. 
exchange or otherwise dispose o! it through Finance Officers/ 
Paymasters "Within·24 boo.rs o£ arrival." 

The Board of P.eview takes judicial notice of Administrative :Memorandum 
Number 35, supreme Headquarters, .Allied Expeditionary Forces, dated 2S Oct
ober 1944, revised ? December 1944} subjects "Transactions in Oirrency and 
Foreign Exchange Assets," paragraph 2 o! which contains language identical 
·	to that of the United States Strategic .Air Force letter dated 14 December 
1944 cited above. The administrative memorandum carries a notation, 
•Diatribution D"• 

It was held in CM 291176, Baseline, supra, that a similar administrative 

memorandum, issued by- Sllpreme Headquarters, Allied Expeditionarr Forces, 

be came "effective as part of the written military law * * * on the date 

o! its pranulgation., i.e., the date of its release and distribution by' 

deposit in the mails".· 


Accordingly, it is our opinion that the SHAEF Administrative Memorandum 
and the United States strategic Air Force letter are applicable to the 
instant case. In our opinion the elements o! proof of the offense alleged 
in these specifications are a 

That the accused, at the time and place alleged: 

a. Held British paper currency in his possession. 

b. The amount o! such paper currency held. 
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c. 	 That the holding of such paper currency wa.s 
in the liberated telTitory of France. 

d. 	 That the holding of such paper currency m.s 
not authorized, i.e., that he held such 
currency beyond 24 hours a.rter his arrival 
in France. 

}Jour
The twenty-.tour;period of grace was a reasonable provision for the 


· benefit of casual travelers "llho were required to leave England from air

ports where no exchange facilities are provided. 


With respect to these specifications, the record shows the foll011'ing• 

Specification 51 Charge I (Holding 1000 Pounds British Paper CUrrency 

on or about 25 April 1945). Corporal Earley testified that in the latter 

part of April he saw accused sorting ten piles of British ooe'fl)und notes at 

his desk at Orly Field, France. The witnesa estimated that each pile con

sisted of 100 one-pound notes. Captain Vail testified tha~ on or about 20 

J.pril 19451 accused came into his office at Communication Zone Headquarters. 

J.ecused unbot~oned his ihirt and put approxiJI!ately ten rolls of one-pound 


- notes on lti.tnesa• desk commenting, "That wasn't a bad 11eek• s work". Each 
roll was about 2½ inches in diameter, and he estimated that each roll con
tained approximately 100 pounds. 

§Pacification 61 Charge I (Holding 2000 pollllCE British paper currency 

on or about 15 May 1945). In the latter part of May accused ,ra.s seen by 

Corporal Earley and Private Grisham sorting a pile of pound notes at his 

desk at Orly Field. He asked the witnesses to guess the amount and stated 

that there "Were owr 2000 pounds. 


. Specification 7 1 Charge I (Holding 2000 pounds of British paper currency 
on or about 15 June 194b). Early in June Corporal Earley saw accused sorting 
pound notes on his desk. Accused told i;he wiliness tba'li there "Were 2000 pounds 
in the pile. 

During the period covered by the specifications accused ma.de about six 
trips to England. The prosecution showed that he received flight clearances 
i'rcm Orly Field, France, for Biggen Hil.11 England, on 25 Ya;r 19451 2 June 19451 

15 June 19451 and. 3 July 1945. Records £or the period prior to Jlay 1945 1'8re 
not available at Orly Field. The prosecu~ion did not sh01f' the dates accused 
departed £rom England, or the dates when be retUI"DSd to Orly Field, although 
i~ would be reasonable i;o assume that the records of fiight clearances at 
Biggen Hill, England, could haw be~n made available. In view of the indefinite 
nature of the evidence as to the dates 'When accused "AS seen in possession of 
the British paper currency as alleged in ~hese specifications, and the lack 
or evidence as ~o the date of accused's return to France, the Board of Reviell' 
1s of ~• opinion that the prosecution did not establish a prim& facie case 
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as to Specifications 5, 6 and 7, Charge I, in that the evidence does not 
show that accused held the British paper currency for more than twenty-tour 
hours after his arrival in France. Accordingl7, the Board of Review 1a of 
the opinion that the re cord of trial is not. legall.y" su.1'f1cient to support 
the f'iilding of guilty ot these specUications. 

ll. Specification l, Charge II, alleges that on or about 28_ June 1946 
the accused in conjunction nth Captain Vail misappropriated a :l!-1oon 6xb 
tl'llck, property of the United States. 

Misappropriation means devoting i;o an unauthorized purpose. The mis
appropriation of the property or money need not be for the benefit 
or the accused (MCM, 1928, par 1501, pp 184-185). 

The elements of proof' as sta'ted in the Manual for Courts-Martial are 1 

a*** (a) That the accused misappropriated*** certain property 
1n the manner alleged; (b) that such property belonged 1oo the 
United States and lihai. it was furnished or intended for the military 
service thereof, as alleged; (c) the facts and circumstances of the 
case indicating that the acts or 'tihe accused ,ra.s 11rongi.'ully or 
knowingly done, as alleged; and (d) the value o:r the propeny, as 
specified" (MCM, 1928, par 1501, p 185). 

With respect to the specificai;ion the evidence shows that Alec Eouta.!olo 
asked accused if' he could obtain a truck to transport cognac. to Brussels. It 
,ra.s agreed that accused was to receive 50 francs per bottle in consideration 
for the transportation. Accused learned that Captain Vail was making arrange
ments through a mess officer to dispatch a truck to Brussels for the purposes 
of picking up champagne for the Biltmore Hotel Officers• Mess. Accused asked 
Captain Vail it he could arrange to transport cognac to Brussels and pranised 
him 25 francs per bottle. Captain Vail can.plated his arrangements for the 

,tl'llck through the mess officer of the Biltmore Hotel Officers• Mess. The 
tl'llck was to report to Captain Vail at his apartment, 53 Avenue Foch, Paris, 
on the morning of Z'/ June 1945. Accused was present with Uoutafolo waiting 
for the truck on 27 June 1945. However, the truek did not appear on that 
date. On 28 June 1945, a 2½-ton 6x6 United States }.;rrrry' truck 11as dispatched 
by the MTS Motor Pool and reported to Captain Vail. Accused was not present 
at the time. The truck was loaded 'With 1490 bottles of cognac and driven to 
Brussels where the cognac was unloaded. Champagne ,ra.s obtained in Brussels 
and delivered to the Biltmore Hotel Officers' Jless in Paris. 

M011taf'olo paid accused 100,000 francs for the use of' the truck on 2 

July 1945. .Accwsed gaw Vail 60,ooo francs and apparently retained 40,QOO 

francs for himself. 


It was stipulated that a 6x6 2½-ton truck such as was described in the 

specification has a value in excess at $50.oo. · 
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It was contended by the defense that the accused could not be guilty
of misappropriating a government truck because it had original]J been dis
patched £or a legitimate purpose, and the accused was not profiting !ran 
the transaction in which the truck was used. 

Although the evidence shows that accused retained 40,000 francs of the 
100,000 francs paid by:Mouta.f'olo £or the use of the truck, and that his 
original agreement 'With Captain Vail was that vail was to rewive 25 francs 
per bottle whereas Mouta.f'olo ~d agreed to pay accused 50 francs per bottle, 
it is immaterial whether accused profited from the transaction. 

Misappr_opriation means devoting to an unauthorized purpose. The mis:.. 
appropriation need not be for the benefit of the accused {MCM, 1928, par 
1501). The appropriation m.q be resorted to !or a friend or tar the accom
modation of' a person interested with the o!.ficers in sane busimss (Winthrop's 
Milita17 Law and Precedents, 2nd Ed, 1920 Reprint, p 708). 

There remains !or consideration 'lihether the legitimate mission of the 
truck at.facts the finding o.f guilty o.1' this speci!ication. 

The ninth sub-paragraph of Article of War 94 states in pertinent part: 

"lho steals, * * *, knowingly and wilfully misappropriates
* * * any ordnance, arms, equipnent, ammunition, clothing, 
subsistance, stores, money, or other property of the United 
States turnished or intended .for the military service thereof; .. * *•" ... 

In CM 19984.J., Miotka. {19.32) (Dig Op JAG 1912-40, Sec. 452 {18); and in 
CM 221.537, Hamilton (1942)), the Board of Review held that there ca.n. be no 
misappropriation of property over which accused had no control or .euoer
viaion. These cases 1i81'8 expressly overruled in CM 243287, Pool¥, 1943, 
1dlerein the Board of Review stated that the legislative purpose or the 
pertinent provision of .Article o! War 94 was to provide offenses not 
limited by the teclmicial deecriptions of the ordina.ry- crime of larceny 
and embezzlement to cover those cases 1'1hare a person subject to military 
law :makes wrongful and unauthorized use of Government property devoted to 
military service, withOllt regard to whether such person obtained. control 
o.f the propert:r rightfally or wrongfully- {III Bull, J.A.G {1944), p 236-237). 
Y«3 agree· 111.th the doctrine of the Poole c.i.se. 

Accor~, the Board of :Review 1e of the opinion that the record of 
trial is legally su.fficie?It; to support the fi.Jldjngs ot guilty- o.f Specification 
1 of Charge n. · 

12. Numerous objections and motions 11ere made by the defense during 
the course of the trial, many o! which pertained to matters so 11ell settled 
in law as to require no discussion in this opinion. All o.f the questions 
raised by the defense have been considered by the Board o! Review, h0"1'18ver 
only tho93req\liring ocmnent have been discussed above. 
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13. ?lie accused is 36 years of age, unmarried and a high school grad
uat~ with two Y9ars o! college. He enlisted in the Roy-al Canadian Air . 
Force 29 Janll&l')" 1940 and was a flight sergeant 'When he was discharged to 
enter the J.;I:rq of the United States. War Department records show that he 
served as an enlisted man from ll December 1942 to 4 December 194.3; was 
appointed a flight officer 21 December 1942; accepted a camn:i.&sion as 

. second 	lieutenant, J;rmy of the United States and entered active duty on 
S December 1943; was pranoted to first lieutenant on 1 December 1944. · 

14. The Board of Review has · g1ven consideration to a letter. addressed 
to The Ju~ Advocate General from Senator Edwin c. Johnson, dated 1 Jan- ' 
u&r7 1946, and two inclosures· thereto !ran Mr. Roy I..anycn., Long)!lont., 
Colorado; and a letter addressed to the Under Secretary of War from. Sena.tor 
Johnson., dated 10 June 1946, inelosing two letters., one .from accused dated 
31 May 1946, and the other from First Lieutenant Er:cest H. Fidellow., dated 
16 Ma:r 1946. 

lS. The court was le~ constituted and bad jurisdiction of the 
person and the subject matter. No errors injuriously- a.tf'ecting the sub
stantial rights of the accused 11ere committed. In the opinion ot the 
Board ot Review, the record of trial is legally suf'ficient to support 
the firidings ot guilty- of Specif'icationa l, 2, 3 and 4 of Charge I, and 
Charge I, and Specif'ication l of Qiarge II., and Charge II, but legally
insufficient to support the findings of guilty of Specifications 5,. 6 and 
7 of Charge I, and 1s legally- sufficient to support the sentence and to 
warrant ccm.f'irma.tion thereof. .l sentence to dismissal., total forfeitures., 
to pa;y a tine ot $7, soo., and to confinement at hard labor tor three (.3) 
:yea.rs 1s authorized upon a conviction ot violations o:f' Articles of War 
94 and 96. 

~i~4i~z·~~· Judge Advocate~·"--~r1...0~v4..:~~_.;·____,, 

' _/g...._~....-........_.....CI_,__.#...·_..,__·____., Judge Advocate 

~/. 	 .~/ __;v_,«A-~-::-:z,..__-~::.,.....----y,.:··_L_ _.,,________ .....,.-.._,,""t-':1--._ Judge Advocate 

.--.-:---1 /' 
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JAGH - 0A: 307097 1st Ind 

WD, JAGO, Washington 25, D. C. 

TOr The Under Secretary o.f War 

l. Pursuant to Executive Order No. 9556, 26 May 1945, there a.re trans
mitted herewith for your action the record of trial and the opinion 01' the 
Board of Review in the case of First Lieutenant Robert H. Mellinger (0.-.2044919), 
.Air Corps. 

2. Upon trial by- general court-martial this officer was found guilty 
of conspiracy to engage in business in the European Theater o.f Operations 
(Chg I, Specs l, 3), 11rongfull7 engaging in business (Chg I, Specs 2, 4) and 
o.f wrongfully holding British currency in the liberated territor;r o.f France 
(Chg I, Specs 5, 6, 7, 9), all in violation o.f Article of War 96, and of 
misappropriation of a United·states Anny truck in violation or Article of 
War 94 (Chg II, Spec 1). No evidence of previous convictions 1Va.S introduced. 
He was sentenced to dismissal, total forfeitures, to pay a. fine o.f seven 
thousand five hundred dollars, to be confined at hard labor for three (3) 
years and to be further confined at hard labor until payment o.f the fine but 
not more than six (6) months in addition to the three (3) years so adjudged. 
The reviewing authority disapproved the findings o.f guilty of one of the 
four specifications involving holding of British currency, 'approved the 
sentence and forwarded the record of trial for actiOll under Article of War 
48. 

J. A summary- o.f the evidence may- be found in the accanpanying opinion 
o£ the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings o.f guilty- of Speci.fi 
oations l, 2, 3 and 4 of Qia.rge I and Charge I and Specification l of Charge 
II and Charge II, but legally insufficient to support the findings of guilty 
of Specifications 5, 6 and 7 of CllS.rge I and legally sufficient to suppo~ 
the sentence and to -warrani; confirmation thereof. I concur in that opinion. 

The accused was a pilot and operations officer attached to Headquarters 
Ccmmunication Zone, European Theater o.f Operations, United States Army and 
,ma stationed at Orly Field, France. His duties involved frequent flights 
betwen France ,and. England. Engaging in business and importing, holding, 
transferring, exporting or dealing in British currency in the liberated ter.:. 
ritoey of France 11ere forbidden by clirectives published by Headquarters, 
EuropeSJl Theater o.f Operations. Accusea entered into an agreement with tll'O 
French and one British civilians, pursuant to which, on several occassions, 
he imported British paper and gold.. currency, gold bullion and diamonds into 
France £rem Engl.and, and was paid 30,000 to 40,000 francs per trip or a total 
of about 150,000 francs. In addition, he received three gold watches for 
these services. He also entered into an agreement whereby- he loaned. JOO, 000 
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francs to a French civilian for the purpose of buying cognac in Paris, 

France, for resale in Brussels, :Belgium. In addition to advancing the 

funds for the purchase of cognac, he arranged 'With a Captain Vail that 

a truck, which was to be dispatched to Brussels on a legitimate mission, 

be made available to the French civilian for the purpose of transporting 

cognac to Brussels. 'lbe civilian offered to pay accused 50 francs per 

bottle for transporting the cognac and accused in turn agreed to pay 

Captain Vail 25 francs per bottle. Pursuant to these agreements 1490 

bottles of cognac 'Were p'.lrchased in Paris, loaded on a United States 

Army 6x6 2½ ton cargo truck and driven to Brussels. Accused declined 

to accept any part of the profit accruing from the sale of cognac, but 

he received 101 000 francs interest for the loan of the money and 100,000 

francs for the use of the truck. He paid captain Vail 60,000 francs ·for 

the use or the truck and retained 40,000 francs for himself. 


4. Consideration has been given to a letter received from Senator 

Edwin c. Johnson, dated l January 1946, with two inclosures thereto £ran 

Mr. Roy Lanyon, Longmont, Colorado, and a letter addressed to the Under 

Secretary of War £rora Senator ·Johnson, dated 10 June 1946,- inclosing a 

letter £ran accused dated 31 May 1946, and'a letter fran First Lieuten

ant Ernest H. Fidellow, dated 16 May 1946, written on behalf of the 

accused. 


' Thi record of trial shows· that Captain Vail, who ,ras involvad with 

accused in the cognac transaction and the misappropriation of the truck 

was premised that clemency would be recommended in his behalf, if he 

1'18re tried, in consideration for his testifying against accused in the 

instant case~ The records 0£ my office do not indicate that captain 

Vail has ever been tried for his participation in the offenses alleged 

herein. 


5. I recommend that the findings of guilty of Specifications 5, 6 
and 7 of Charge I be disapproved and that the sentence be confirmed, but 
that the confinement be reduced to eighteen (18} months and tr.at the fine 
and the additional confinement contingent upon the nonpayment of the fine 
be remitted, that a United States Disciplinary Barracks be designated as 
the place of confinement and. that the sentence as thus modified be carried 
-into e::xecution. 

6. 1'.nclosed is a form o1' action designed to carry the foregoing re
camnendation into effect, sh~d such recOlltllendation meet 'With your ap
proval. 

I , ,J \r.' ( · 
~ ··~ ~""-'. __) 

2 	Incls THOMAS H. GmEN 

l - Record of trial :Major General 

2 - Form of action The Judge Advocate General 


( G.C.M.O. 3571 ~l Nove1n'l:>t>r 1946). 
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.Army Service Forces 

In 	the Office of The Judge Advooate General (237) 
Washillf:;ton, D.C. 

SPJGK - CM 307101 1. 9 APR 1946. 

UNITED STATES 	 ) EIGHTH SERVICE CO:.JJAND 
) Alli.ff SERVICE FORCES 

v. 	 ) 
) Trial by G.c.11.~· convened at Camp 

First Lieutenant ROSS D. ) J0 seph T. Robinson, Arkansas, 19 
ALLEN (0-1580567), Quarter ) December 1945. Dismissal, and con
:inast~r Cor~s. ) finement for t'No (2) years. 

ROWING by the BOA.ill OF REVIEW 
MOYSE, KUDER and WINGO, Judge Advocates. 

1. The Board of ·Revi.ew has examined the record of trial in the case 
of the officer named above. 

2: The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 93rd Article of War. 

Specification 1: In that First Lieutenant Ross D. Allen, Quarter
master Corps, 185oth Service Command Unit, C!lll1p Chaffee, 
Arkansas, did, at Camp Chaffee, Arkansas, on or about 19 March 
1944, feloniously embezzle by fraudulently converting to his 
own use a 1935 ton and a half Chevrolet cargo truck, val~e in' 
excess of ,;.;50.00, the property of the United States, entrusted 
to him by the United States. 

Specification 2: In that First Lieutenant Ross D. Allen, •••, 
did, at Camp Chaffee, Arkansas, on or about 19 March 1944, 
feloniously embezzle by fraudulently converting to his own 
use a 1942 one half ton-Chevrolet pick-up truck, value in exoess 
of ...so. 00, the property of the United States, 'entrusted to him 
by the United States. ' 

He pleaded° not guilty to and was found guilty of the Charge and 'its Specifica
tions. No evidence of any previous ci:mviction was introduoed., He was sen
tenced to be dismissed the service and to be confined at hard labor for two 
years. The reviewing authority approved the sentence and forwarded the 
reoord of trial for action under Article of War 48. 

3. For reasons hereinafter stated, the Board of.Review holds that the 
court was without jurisdiction to adjudicate the issues presented and that 
therefore the proceedings were· void. In view of this holding, consideration 
of the evide?ce will be omitted. 
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4. The record of trial reveals that.accused was commissioned a second 
lieutenant in the Army of the United States on ~16 November 1942 and entered 
on active duty the same date (R. 73). He was relieved from active duty and 
reverted to inactive. status on 15 November 1944, at which time he received 
a.Certificate of Service (R. 73,74, Def. Exs. 1,2,3). Thereafter he remained 
on inactive status, dressed as a civilian, and performed no milita.ry'duties 
until September 1945 (R. 75,76). By paragraph 20, Special Orders 218, War 
Department, 12·sept~mber 1945, he was ordered to active duty effective 17 
September 1945 (R. 75, Def. Ex. 4). On 2 October 1945 a Charge and two 
Specifications were drawn and sworn to alleging the commission by him. of 
two offenses of embezzlement on 19 March 1944 in violation of Article of 
War 93. The Charge and Specifications were subsequently investigated under 
the provisions of Article of War 70, referred for trial by general court
martial 5 November_l945, and trial had thereon 19 December 1946. 

The procedure outlined in the preceding paragraph presents the ques
tion whether an officer of the Army of ~he United States on inactive status 
ma.y be recalled to active duty and thereafter be tried for an alleged /viola
tion of Article of War 93 collllilitted prior to his relief from active duty, 
where the offense alleged is not one in ~hich jurisdiction is retained by 

-~the express pr_ovisions of Article ~f War· 94. 

The general rule is that court-martial jurisdiction·over officers, 
cadets, soldiers, and others in the military service of the United States 
ceases on discharge or other separation from such service, and that juris
diction as to an offense committed during a period of service thus terminated 
is not revived by a re-entry into the military service (par. 10, 1iCM, 1928). 
To the general rule there are, however, some exceptions, among them the 
followinga (1) persons under sentence adjudged by courts-martial; (2) a 
soldier who obtained his discharge by fraud; {3) a person whose discharge 
or other separation did not interrupt his status as a person subject to 
military law, such as discharge for the purpose of accepting a commission; 
and (4) 11certain oases of fraud and embezzlement" under the provisions of 
the 94th Article of 'iiar (MCM, 1928, par. 10; AW 94). Under the provisions of 
Article of War 94 if any person subject to military law -· 

"..* steals, embezzles, knowingly and willfully misappropriates, 
applies to his _own use or benefit, or wrongfully or knowingly 
sells or disposes of any ordnance, arms~ equipments, ammunition, 
clothing, subsistense stores, money, or other property of the . 
United States furnished or intended for the militar service 
thereofJ ••• and*** receives his discharge or is ismissed from 
the.service, he shall continue to be liable to be arrested and 
held for trial and sentence by a' court-martial in the same manner 
and to the same extent as if he had not received such dis'cha.rge 
nor been dismissed. n (underscoring supplied) 

The same Article 0£ ~ar also provides 
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"And if any officer, being guilty, while in the military service 
of the United States, of embezzlement of ration savings, post 
exchange, company, or other like funds, or of embezzlement of money· 
or other property intrusted to his charge by an enlisted man or 
men, receives his discharge, or is dismissed, or is dropped from 
the rolls, he shall continue to be liable to be arrested and held 
for trial and sentence by a court-martial in the same manner and 
to the same extent as if he had not been so discharged, dismissed, 
or dropped from the rolls." 

It is thus· clear that under the express provisions of Article of War 94 
it is contemplated that under certain circtunStances an individual, although 
discharged from the service, continues to remain liable to be arrested and 
held for trial and sentence by a court-martial. Nothing therein requires 
that the accused be on active duty at the time of trial, jurisdiction being 

,retained by reason of the nature of the offense coomitted. Such circum
stances however are not present in this case. There is no allegation that 
the property alleged to have been embezzled was property of the United 
States furnished or intended for the military service nor that the property 
alleged tQ have been embezzled was ration savings, post exchange, company· 
or other like funds nor was it property intrusted to an officer by an 
enlisted man or men. 

In CM 283459, Reid (4 Bull JAG 339), the accused officer was 
charged under Article of ••ar 93 with having.embezzled cigarettes, the 
property of the non-commissioned officers' club. Accused was an officer 
of the Army of the United States on active duty at the time of the alleged 
offense but had been relieved from active duty prior to the time charges 
were preferred and was in an inactive duty status at the time of trial. 

·The Board of Review held therein that the offense charged was not one 
falling within the provisions of Article of War 94 and therefore the re
lief of accused from active duty deprived the court of jurisdiction. The 
hoiding in effect established that the relief from active duty of an 
officer of the Army of the United States is tantamount to "discharge or 
other separation" from the service within the contemplation of paragraph 
10, Manual for Courts-bJartial, 1928, and is in accordance with express 
opinions of this office (SPJGJ 1946/1791, 14 Feb 46; SPJGJ 1945/841, 
16 Mir 45; SPJGJ 1944/8535, 6 Dec 44, 5 Bull JAG 35). 

. ·
The fact that the.accused in the case under discussion was re

called to active duty_ and was on such duty at the time of trial does not 
remove it from the principles enunciated in the cited oase. It is well 
settled that jurisdiction as to an offense committed during a period of 
service terminates by discharge or other separation from the service and 
is not revived by a re-entry into the military service (par~ 10, hlCM, 1928; 
CM 217842, Sierer, 11 BR 327; CM 204194, Preston, 7 BR 321). · 
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5~ For the reasons stated, the Board of Review holds that the court 
was without jurisdiction and therefore the record of trial is legally in
sufficient to support the findings of guilty and the sentence. · 

~~Judge Advocate 

Wi/f,a,.;.,, /: /µt,«.La , Judge Advocate 
C' J . 
r BaefW. w~ . I Judge Ad.VOOate 
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SPJGK - CM 307101 	 1st Illd 

Bl A2F. JAGO. Washington 25. D. c. 

TOa 	 Coromending Generd. Eighth Service Coromand. Army Service Forces. 
Dallas 2 • Texas. 

1. In the case of First Lieutenant Rosa D. Allen (0-1580567). Quarter
master Corps. I concur in the foregoing holding of the Board of Review th&t 
the record of trial is legally insufficient to support the findings and the · 
sentence. and for the reasons stated recommelld that the findings and sen
tence be disapproTed. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial• they should be ac
companied by the foregoing holding a.m this indorsement. For convenience 
of reference please place the file number of the record in brackets at 
the end of the published order, as follows& 

(CM 307101). 


1 Inol THOMAS H. GREEN 
Record ot trial l.ajor General 

The Judge Advocate General 
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WAR DEPARTMENT 
Army Service Forces 

· In the Office of The Judge Advocate General 
· Washington, n.c. 

SPJGN-CM 307104 

UNITED STATES 	 ) 4TH INFA.\1TRY DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Camp Butner, North Carolina, 

Second Lieutenant THOMAS w. ) 12 February 1946. Dismissal. 
MACEJAK (0-1688355), In- ) 
fantry. · 	 ) 

., 
OPINION of the BOARD OF REVIffl' 

HEPBURN, 0 1CONIDR and MORGAN, Judge Advocates 

1. The Board of Review has examined tbe_ncord of trial 1n the 
case of the officer named above and submi. ts this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried under the following Charge and Specifi 
cation: 

CHARGE: Violation of the 61st Article of war. 

Specification: In that Second Lieutenant Thomas w. 

Macejak, Company F, 12th Infantry, did, without 

proper leave, absent himself from his organiza

tion at Camp Butner, North Carolina :from about 

8 January 1946, to about 1 February 1946. 


He pleaded not guilty to, and was found guilty or, the Charge and 
Specification. No evidence was introduced of.. arq previous conviction. 
He was sentenced to be dismissed the service; to forfeit all pay end 
allowances due or to become due, and to be confined at hard labor for 
six months. The reviewing autoority approved the sentence but re
mitted the forfeitures and confinement and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence for the prosecution: There was introduced in 
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evidence 'Without objection an extract copy of a Special Order of the 

35th Headquarters and Headquarters Detachment., Special Troops., First 

Arrtty., Cairi> Rucker., Alabama., dated 19 December 1945., which relieved 

the accused from that organization, transferred him to the 4th In

fantry Division., Camp Butner, North Carolina., ordered him to pro

ceed on or about 22 IA3cember 1945 ~ and granted him fifteen days 

delay en route (R. 7; Pros. Ex. lJ. An extract copy of the morning 

report of the saxoo organi.zation., admi~ted in evidence without ob

jection., indicated that the accused departed from Camp Rucker on 

24 Decemer 1945 (R. ?; Pros. Ex:. 2). An extract copy of the 

morning report o! Company "F'1., 12th Infantry Regiment., admitted in 

evidence 11i.thout objection, showed that accused joined that organi

zation on 2 February 1946 from "35th Hq & Hq Det Sp Trs First Arm¥ 

Cp Rucker Ala• (R. 7; Pros. Ex. 3). 


4. The accused, having been advised concerning his rights as 
· a witness., elected to testify in his own behalf (R. 8). He was com
missioned in Italy in July 1945 and returned to the United States on 
26 August. While on his "leave" at his home 1n Chicago., Illinois., 
his wife was •expecting a babyff and was ill. About two days before 
his leave terminated., he sent a telegram to Camp Rucker., Alabama., 
requesting an extension. He never received any reply., so he stayed 
at his home to try to help his wife. He had not received sny leave 
previ~usly and had no occasion to seek an extension of a leave. One 
officer., called as a witness., testified that accused was 1n the military 
service of the United States, that he was formerly a platoon sergeant, 
and that his character and the nature of the performance of his duties 
ware superior (R. 8). 

5. The accused bas bea.'l found guilty of absenting himself from 
his organization without proper leave from about. 8 January to l February 
1946. The evidence adduced by the prosecution and not denied or con
tradicted b;r the accused clear~ established that the accused was 
transferred from Camp Rucker., Alabama., to Camp Butner, North Carolina, 
on 19 IA3cember 1945., ordered to proceed on or about 24 IA3cember 1945 1 
and given fifteen days delay en route in the nature of leave. Ha de
parted in accordance with this order but failed to arrive at Camp 
Butner until 2 February 1946. The accused £rankly admitted that.he 
overstayed his leave because of the illness of his 1fi.fe, and in 
mitigation related that he requested an extension of his leave but 
received no answer to his request. The court was therefore justified 
in finding that the accused was absent without leave trom Camp 
Butner - the place where accused was required to be - from am after 
8 Januar;y 1949 until his arrival on or about 2 February 1946. The 
findings of guilty are therefore supported by the evidence. 

6. War IA3partment records show that accused was born 2 May' 1924. 

His permanent address is Chicago., Illinois. He graduated .from high 
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school and £or one year was employed as a machinist. He is an 
accomplished accordian player. On 13 March 1943 he was inducted 
into the service and served as an enlisted man in the Infantry, 
reaching the grade of sergeant, until l4 July 1945 when he was com
missioned second lieutenant .AUS. According to accused's testimony 
he was recently married. 

?. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tance. Disnissal is authorized upon conviction of a 'Violation of 
.Article o:f War 61. 

Judge Advocate. 

Judge Advocate. 
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SPJGN-Cl4 307104 1st, Ind 

Hq ASF, JAGO, Washi..ngton 25, D. C. 

TO: The Secretary of War 21 March 1946 


1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Second Lieutenant 
Thomas W. Macejak (0-1688355), Infantry. 

2. Upon trial by general court-martial this officer was found 
guilty of absenting himself without leave for a period of 23 days from 
his station, in violation of Article of War 61. He was sentenced to be 
dismissed the service, to forfeit all pay and allmva."'lces due or to be
come due, and to be conf1ned at hard labor .for six months. The reviewing 
authority approved the sentence but remitted the forfeitures and confine
ment, and forwarded the record of trial for action under Article of War 48. 

3.· A summary of the evidence may be found in the accompanying 
opinion of too Board of Review. I concur in the opinion of the Board 
that the record of trial is la gaily sufficient to support the findings 
and sentence as approved by the reviewing authority and to warrant con
firmation thereof. 

The accused, who had recently returned from overseas duty, 
was transferred from Camp Rucker, Alabama, to Camp Butner, North 
Carolina, and granted fifteen days leave en route. He went to his 
home in Chicago, Illinois, and failed to report at his new post until 
23 days after his leave had expired. He had recently msrried and claimed 
that his ,r.ife was pregnant arrl ill and failing to· receive any reply to 
his telegram requesting an extension of .leave overstayed his leave. 
'?mile his conduct is inexcusable nevertheless in view of his previous 
good mill tary record and inexperience as an officer I recor.rmend that 
the sentence of dismissal be confirmed but commuted to a reprimand 
and a forfeiture of $50 of his pay per month for three months, and 
that the sentence as thus modified be ordered executed. 

4. Consideration has been given to a letter from Honorable 
c. Weyland Brooks, United States Senate, in behalf of accused. 

5. Inclosed is a form of action designed to carry into execu
tion the foregoing reco-ndation,~cval. 
3 Incls 

1 - Record of trial 
2 - Form of action 
3 - Ltr. fr. Hon. Brooks 

--------·----------------
( .GCMO 1:)81 7 Y.;:iy 191,6). 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 



WAR DEPARTilENT .. 
Army Service Forces 

In the Office of The Judge Advocate General (247)
Washington 25, D. C. 

SPJGH - a.: 307107 	 2 4 APR 1948 

UNITED STATES 	 ) SOUTH PACIFIC BASE COMMAND 
) 

v. 	 ) Trial by G.C.M., convened at 
) Nownea, New Caledonia, 19-20 

Cc?.ptain HAPRY J. HART ) November 1945. Dismissal and 
(0-204277.1.), Infantry. ) total forfeitures. 

----------~-----------------
. OPINION of the BOARD OF IB VJEW 

·TAPPY, SrffiRN and TIBVETHJJ,!, Judge Advocates. 

l. The Board of Review has exanuned the record of trial in the case 
of the officer named above and suhnits this, its opinion, to The Judge 
Advocate General • . 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 95th 	Article of war. 

Specification 1: In that Captain Harry J. Hart, attached un
assigned Personnel O:lnter, South Pacific Base Cbrmriand, APO 
502, up to 14 April 1945, First Lieutenant, Headquarters, 
New Caledonia Island Command, did, at A?O 502, wrongfully 
seek, solicit, plan, arrange for and pursue the company and 
association of Technician Fifth Grade Eston L. Buster, an 
enlisted man, from about l August 1944 to about 4 August 
1945 and from time to time during said period, and did wrong
fully on or about 27 November 1944, at APO 502, spend the 
n:i.ght in the same room at a hotel in La Foa with said Tech
nician Fifth Grade Eston L. Buster and during said night . 
did, indecently, lewdly, and unbecomingly P+ace his hand upon, 
stimulate, and cause an ejaculation from the penis of Tech
nician Fifth Grade Eston L. Buster. 

Specification 2: In that Captain Harry J. Hart, attached un
assigned Personnel C,enter, South Pacific Base Command, APO 
502, then, First Lieutenant, Headquarters, New Caledonia 
Island. Command, did, at APO 502, on or about 27 No~ber 
1944, conduct himself in a manner unbecoming an officer and 
gentleman in that he made improper advances toward Technician 
Fifth Grade Eston L. Bu~ter, an enlisted man, by placing his 
hand upon the penis of said Technician Fifth Grade Eston L. 

· Dt!ster. 
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Specification 3: (Findings of not guilty). 

Specification 4: (Findings of not guilty). 

CHAP.GE II: Violation of the 96th Article of War. 

Specification 1: In that***, did, at APO 502, on or about 
27 November 1944, wrongfully drink intoricating li~uor in 
the presence and company of Technician Fifth Grade Es ton L. 
B~ster, an enlisted man. 

Specification 2: (Findings of not _guilty). 

Specification 3: In that***, did, at Af?O 502, from about l 
August 1944 to about 4 August 1945, wrongfully seek, solicit, 
plan, arrange for, and attempt to be in the company and assoc
iation of Technician Fifth Grade Eston L. Buster, an. enlisted 
man, thereby causing said Technician Fifth Grade Eston L. 
Duster great mental stress, embarrassment, and arud.ety, such 
conduct on the part of Captain Harry J. Hart being to the 
prejudice of good order and r.iilitary discipline. 

Accused pleaded not guilty to all Charges and Specifications, was found not 
guilty of Specifications 3 and 4 of Charge I and of Specification 2 of Charge 
II, and was found guilty of all other Specifications and Charges. No evi
dence of previous convictions was introduced. He was sentenced to dismissal 
and total forfeitures. The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48.. There
after the sentence was confinned by the Commanding General, United States 
Anny Forces, Pacific, but the forfeitures -were remitted and pursuant to 
Article of Viar 5o½ the order directing the execution of the sentence was 
withheld. The record of trial was thereafter forwarded for st~tutory re
view to the Branch Office of The Judge Advocate General, Uni t.ed Stat.es Army 
Forces, Pacific. Before review by that office was accomplished, tre powers 
conferred by direction of the President upon the Connnand:ng General, United
States Forces, Pacific, under the provisions of Articles of War 48, 49, 50 
and 5o½ were tenninated. Accordingly, the record of trial was then forwarded 
£or statutory review to the Office of The Judge Advocate General, '\'Iashing
ton, n. c. . 

3. The prosecution introduood evidence to show that in July or 
August l94L,, while stationed in New Caledonia, Technician Fifth Grade Eston L. 
Buster, 20 years of age, was introduced to accused by a Sergeant lt7'an fol
lowing church servioos one day. Accused was serving as aide-de-camp to a 
General Rose at the time. 'That evening at accused's invitation, Buster and 
fCY'an had dinner with him in a French restaurant in Noumea. Following dinner 
Buster visited briefly with accused in the latter's apartment and then 
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accused drove him home (H.14). Sometime during this first meeting accused 

recited a particular poem ,,llich, to Buster, indicated that accused was not 

as good a Christian Scientist as he professed to be (R.29). About two vreeks 

after this incident Buster was invited by accused to dine at the hol'.!e of a 

French family in Dumbea. Buster accepted the invitation and accompanied 

accused on this social visit (R.15). Later, ·in September 19~4, accused en

countered Buster at the post exchange and asY..ed Buster to accompany him on 

a visit to the hoMe of a lady friend with whom he was having some difficulty. 

Buster understood he was to serve as a chaperon of some description and he 

accompanied accused on this visit (R.15,63)~ Sometime in October 1944, at 

accused's invitation Buster flew with him to visit Qua Tom, apparently a 

place located on New Caledonia (R.15,16). 


The following month, November. 1944, accused telephoned First Lieutenant 
Roger D. Kauffnian, an officer in Buster's organization, and asked that Buster 
be relieved fran duty for a short t:ir.le so that he might drive accused on an· 
overnight trip. Buster was given a two-clay pass and on or about 27 November 
1944 Buster drove accused's jeep to Division Headquarters near La Foa where 
he picked up accused (R.16, 77). They then drove· to the Hotel Banu in La Foa, 
arrivinv, there about 7:30 p.m. After accused conversed in French for awhile 
with }.:r. Banuelos, the operator of the hotel, Buster and accused were shown 
two guest rooms in a bui]dirglocated in the rear of the hotel and thereafter 
accused and Buster had dinner together in the hotel. J.!r. Banuelos visited with 
them during dinner, he and accused drinking wine and talking. Buster testi 
fied that ~ drank no wine although he did taste a spoonful of egg brandy. 
Mr. Banuelos, however, testified that Buster dra.nk two small glasses of wine 
during dinner .and that it made him slic~htly intoxicated (R.17,18,46-49,51). 

As to events thereafter transpiring, Buster testified as follows. 
Sometime after dinner he and accused went to one of the rooms that !.Ir. Banuelos 
had shmm them. The re were three rooms on this floor and the room accused 
and Buster entered was the right hand room. Accused removed his clothing, 
entered the double bed and told Buster he had better 11 come on and .,'.;et into 
bed. 11 Although accused had consumed several glasses of wine the previous 
evening he did not appear drunk. Concluding that but one room had been 
assigned them, Buster undressed except for his shorts and entered the double 
bed. Although he did not customarily ~Bar shorts, he ~~re them on this trip 
because of the probability that he would share a double bed with accused. 
They chatted for aVlhile and then accused arose and exhibited to Buster some 
indecent pictures. Thereafter the lights were extinguished and as Buster 
comr,1enced to fall asleep, accused 11started to crowd" him, threw one arm 
across Buster's body and said, 11Let. 1 s be democratic and share your shorts. 11 

Buster made no comment and accused soon withdrew his arm. Buster then rolled 
onto his back whereupon accused threy, his arm over Buster• s stomach. By 
then Buster was "sexually aroused and rather ·embarrassed" and he -placed his 

· hand over his shorts to cover bis privates. Accused withdrew his arm where
upon Buster removed his hand covering his privates. Soon accused put his 
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hand' on Buster's penis and threw his leg across Buster's body (R.18,19,32,34). 
Buster then testifie~ that (R.19)1 

11He took his hand and put it on my hand and placed 
my hand on his penis which was erect and I removed my 
hand. He repeated this several times and then he too!t 
the heads of the two penises and rubbed them together 
and I had an ejaculation on his body. 11 

~hereafter accused rolled onto his back and indulged in an up and down motion 
which made the bed squeak. Following that he reached out of bed for a hand-
1."Brchief and then grasped hold of Buster• s penis and 11pulled it toward him 
several times" whereupon Buster arose from the bed. He thereafter lay for' 
awhile upon a coy in the room but since it had no mosquito bar he finally 
returned to the bed about 3 :30 or 4:00 a.m. where he remained for about an 
hour and a half until morning (R.20,21). 

Ur. Banuelos testified that after dinner that evening he conducted 
accused and Buster.to the two rooms he had previously shown them but he did 
not remember whether they entered the same or different rooms. These two 
rooms were identified as tre left and the center rooms. The room to the 
right itr. Banuelos claimed as his own room. rt had a small cot and a "double 
chair wicker" in it but the other two rooms had only double beds (R.49,53,55,56). 

A night or two after Buster's return frm. La Foa he told his tentmate, 

Sergeant James F. Brandau, about his experience with accused and was advised 

to stay away from accused and forget the incident because there was too much 

rank involved (R.22,23,63-65). For two or three months follov.1.ng the La Foa 

incident, Buster remained away from church although he was a very religious 

person, so as to avoid accused (R.25,38,66). During that period, in January 

or February 1945, accused telephoned Buster about a new regulation relative 

to direct com::i.issions and appointments as warrant officers and asked Buster 

to have dinner vtlth him and Lieutenant ~an, fonnerly Sergeant Ryan, but 

Buster refused (R.23,38). Accused also called an officer in Buster's organi

zation and urged that Buster be reco~.nended for a direct cotu:1ission (R.78). 


In June 1945, while Buster and a Corporal Guffey vrere removing tele

phone equipment from a discontinued telephone exchange, accused invited him 

to look over a prepared account of accused's trip to Tahiti which Buster did 

in the p1~sence of another officer:a.~d an enlisted man (R.25,26,73). One day 

after church in July 1945, Buster, who was driving a vehicle, vas asked by 

accused to drive him and a naval officer to accused's apartment. When they 

arrived at accused•s quarters Buster accepted his invitation to have a sand

vtlch and some orangeade (R.2~). Another day, late in July 1945, accused 

walked with Buster from church to the post exchange where they encountered · 

Lieutenant Kauffman, an officer in Euster•s organization, and accused embar

rassed Buster by asking Lieutenant Kaui'fman when Buster was to receive another 

stripe (R.26,79). About 2 August 1945 Buster was detailed to remove accused•s 
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telepho:ie to his new ~arters. 1:;hen ~uster met accused at his office the 
latter placed a five gallon can of paint in the truck. Buster remarked that 
he desired some ,aint for his tent whereupon accused reclied that he could 
obtain it for him from the Seabees. Later accused called Buster and told him 
the paint was available. Buster regretted having made any mention of his 
desire for paint (~.26,74,75). For the seven months prior to institution of 
Charges against accused, Buster attended church on the average of two or 
three tbes a month e.nd saw accused there frequently.· Almost every tine 
accused would invite Buster to have dinner with him but Buster would alvra.ys 
refuse (:R.27,39). , 

After the La Foa incident, Sergeant Brandau obsBrved that Buster seemed 
·'.·r:i have changed; he noticed that he ap;_Jeared worried. Buster testified that 
during the sum..'":ler of 1945 he beca":le nervous, irri_table and argumentative and 
that in July or Au2;ust 1945 he received his first :-eyrinand in the Amy from 
Sergeant Plant, his su:Jerior (R.27,66). Finally on 5 or 6 August 1945, Buster 
felt about nat the end of (his) rope" and because the situation y;as affecting 
his work he decided to follow th0 advice of Technician Fourth Grade Clifton E. 
Guffey and tGll Li0utenant Kauffman of the La Foa incident (R.27,41, 74). He 
visited the lieutenant thc:.t evenint; in the orderly: room and, upset and nervous, 
he related the La Foa incident. Buster had been a good soldier and a good 
,,orker. Ile had never been blm-m to drink or srrioke even at company parties 
(P...63, 79,80). Other than the ir,cident at La Foa no sexual improprieties 
occurred between accused-and Buster (R.45). Buster testified he had never 
indulged in sexual intercourse or had any experience similar to the La Foa 
incident before (~.21) •. 

During the investigation of the instant offenses accused was asked if 
he failed to have any recollection of the La Faa incident because of intoxi
cation and he replied: 

''Except that we did sleep in the sa..~e room, but I 
have known royse lf all r.iy life, I :have kno.m what company 
I have kept; and particularly in New Caledonia, v;here I 
had the advantage over almost everybody down there because 
of speaking French, and was able to get a date with darn 
near any girl I wanted •• •"• 

Later in the investigation accused stated: 

11I think the good which I have· done for the Govern
inent over such a long period of time would entitle me to 
an honorable discharge even admitting that I were drunk 
and consequently cor.unitting an indiscretion being drunk 
at La Foa11 ,Pros. Ex. 3). ~ 

4. The defense offered evidence to show that on the morning after the· 
La. Foa incident, according to the testimony of Joseph Banuelos, Buster in
formed Banuelos that he was sorry that he-h~d vomited in the hotel bed (R.57). 
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Eada.r;i.e Thiole Bounard, sister-in-law of Banuelos, testified that. she tended 
the three rooms in the hotel annex on the morning after the allec;ed affair; 
that she found vomit in the bed located in the left roor.1; that Banuelos had 
slept in his own room, the right room, the previous night; and that the bed 
in the third roo~ had also been occupied. She changed tre sheets in the left 
and center room and found no evidence of ndrearr.s. 11 There was no cot in the 
room ,vhere the vomit was found, the only cot being in Banuelos• roor.~ (R.58-61). 
She further testified that when military investir;ators came to the hotel about 
two weeks prior to the date of this trial they did not ask her anything but 
spoke mostly to Banuelos (r..60). 

After accused had been advised of his ~r;hts he elected to gi~ve sworn 
t.:;;stimony in his own behalf and he testified as follows. He ar-rived in New 
Galedonia. in ~Iarch 1942 as an enlisted man and about one year later was 
comnissioned a second lieutenant. P.e was eventually appointed aide-de-ca'TI? 
to Brigadier General Owens and also served in the sarae capacity with General 
Rose, the successor to General Ovrens (R.98-100). In August or September 
1944 accused first met Buster at church and they, together with Sergeant 
cyan, had dinner (R.98-100). · Accused took Buster and two other individuals 
on a plane ride to Qua Tori. (R.101). 

Accused invited Buster to drive his vehicle on the La Foa trip because 
Buster had once mentior.ed in church that if accused was ever going to take . 
a trip up the island he would like to accompany him. Accused took Buster 
to the Hotel Banu because accused had lmo,m }fr. Banuelos for sone time and 
had a standing invitation to use the hotel 1 s facilities. Mr. Banuelos showed 
accused and Buster the two ro0,:1s they were to occupy and then he had dinner 
served to them in the hotel dinine: room where other people v.rere present (P.. 
102,106,109). Buster tasted a spoonful of so~e sort of liquor before dinner 
and during dinner they ,iere served a bottle of French wine of v.hich Buster 
partook a couple of glasses. The drinks appeared to affect Buster. Accused 
had consumed some bourbon and water and a glass of beer during the r.liddle 
of the afternoon, an apertif bef?re dinner and two glasses of wine during 
dinner. When he retired he felt tr.a effects of alcohol and was drovrsy 
(R.103,1041118). . 

Er. Banuelos had r+a~d the left and center rooms at the disposal of 
accused and Buster'. P.efore retiring they chatted !or awhile w:i. th Mr. Banuelos 
in his room, the right room. Thereafter accused went to the left room, un
dressed and retired, feeling drowsy from the drinks he had consumed. Buster 
followed him to that room and he undressed and entered the bed accused was 
occupying (R.lOJ,104). Accused did not 11 remembe·r too vrell 11 what transpired 
thereaf'Ler but as he recollected he fell asleep promptly and was later 
awakened vmen E~ster vomited in the bed. Accused then arose and moved to 
the center roQ~. So far as ac:used 1:-ecollected there was no cot in either 
the left or center room (R.105). 

Following the La Foa trip Buster had lunch in accused's quarters on 
two occasions. The only tir.e subsequent to that trip that accused sought to 
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contact Buster was with respect to the new regulations on direct commis

sions and all other meetings were by chance (R.106,107). Accused had~
self received a direct commission, his friend Sergeant Ryan was about to re
ceive one and accused made ;_t a point to help enlisted men in that regard 
(R.113). 

Accused took Buster to meet his French girl friend because accused was 
intending to sever his relations with her and he thought :suster would be 
interested in meeting her since he had no female friend on the island (R.107,
108). . 

, With respect to the indecent· pictures that Buster asserted accused showed 
him in the hotel room·, the following cross-,x.amination of accused was con..: 
ducted, viz (R.112): 

11 Q. 	 Did you show any. lewd pictures to Buster on that 
evening? · 

A. 	 I don't have any recollection of what went on after 
I went to bed. 

Q. 	 You just don't remember whether you did or did not? 

A. 	 I didn1 t ha~ any vii.th r.ie. 

Q. 	 You don 1 t carry lewd pictures with you. Is that 
correct? 

A. 	 I won~ t say I have never in r:iy life. 

Q. But you didn't that night? 

A. 	 Not as far as I remember." 

Accused asserted that after the La Foa incident he was transferred to 
Hawaii and was given the opportunity to return to the United States to be 
separated from the service but instead he chose to stand trial for the alleged 
offenses (R.120,121). · 

Colonel F.aymond F. Field, Lieutenant Colonel Jack H. Weske.., Lieutenant· 
Colonel Fred L. Smith, Technical Sergeant Jerry c. Martin, Technician Fourth 
Grade James· R. Carnes, and Technician Fifth Grade Etienne Strain all testi 
fied with respect to accused's good character stat:i_ng variousl7 that his 
reputation for character and morals was excellent (R.123-129). According 
to accused's WD AGO Fonn No. 66-l, he had ~ne Superior rating and eight 
Excellent ratings (R.130;Def. Ex.E) •. For performance of his duties as aide
de-camp and as a Civil .Affairs officer he had received letters of commendation 
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from Brigadier General Ray L. Owens, Brigadier General w.tllia.'11 I. Rose, 
Vice Admiral ~,. 1. Calhoun., United States Favy, and Rear Admiral Paul Hendren, 
United States Navy (R.131, Def'. Exs.F,G,H and I). 

5. In rebuttal Master Sergeant Warren L. Jordan testified for the 
urosecution that on 8 November 1945 when he visited the Hotel Banu while in
~stigating the Charges against accused, he interviewed Mrs. Thiole ·Bonnard, 
the sister-in..:.law of' Mr. Banuelos, for about twenty-five minutes but she was 
ver-y vague. She did not recall what room or rooms accused occupied on his 
visit to the hotel, did not remember whether or not she found the beds dis
arranged the next morning and she continuously referred Jordan to t::r. Banuelo,s 
for information (R.132-134). · 

6. a. Charge I, Specification 1 

Under this Specification accused is charged (a) Yd.th wrongfully soli
citing the company of :euster over the period from l August 1944 to about 4 
August 1945, and (b) with indecent sexual intimacy with Buster on 27 Ifovem
ber 1944. ·· It is clear that this Specification purports to allege two separ
ate and distinct offenses. Assuming for the moment that each offense is suf
ficiently alleged., the misjoinder of two offenses in a single Specification 
is not fatal error although it is not approved practice (CM 247496, Egalnick, 
30 BR 361). Substantially the same offense as was alleged in the first part 
of this Specification is alleged as a violation of Article of War 96 in Speci
fication 3 of Charge II. We Ydll consider those tvro o~fenses hereafter» con
fining ourselves for the moment to a consideration of' the second offense· 
alleged in this Specification l of Charge I. The prosecution1 s testimony as 
well as that of accused himself' reveals that opportull;ity existed for commis
sion of this offense. As to actual commission thereof the evidence is con
flicting. Buster, the prosecuting witness, testified fully as to events 
which established the offense and in such a case as this, accused's convic
tion may be sustained.upon the uncorroborated testimony of that witness 
(Cl.!, 228524, Moser, 16 BR 219; a~ 241161, Moore, 26 BE 207). Accused denied 
commission of the offense and certain parts of his testimony relative to 
pertinent events occurring that night were substantiatecfby the testimoey 
oft~ hotel owner and his sist~r-in-J.aw. These last two individuals, how
ever, were obviously friendly to accused and it lay within the province of 
the court to detennine what credence was to be accorded their testimony. 
The fact that Buster delayed some ten months bef!)re o.tf'icially_reporting the 
incident was a circumstance to be considered by the court in deterndning 
the weight to be attached to his testimony. Conversely, the evidence as 
to complaints made by Buster to other enlisted men., one of ?ihich at least 
was made promptly after his return fr0r.1 the La Foa trip, was relevant matter 
tending to corroborate his testimony (Wharton's Crimir.al Law., 12th ed., Veil. 
l, see. 727). Upon all of the evidell(l8 it cannot be said that the court was 
unwarranted in !inding ac.QUsed guilty of at least so much of Specification 1 
of Charge I as involved indecent sexual intimacy w.1.th Buster. such con
duct clearly was violative of Article of 'Mir 95 ( CM 244;?1;?., MacFarlane, 28 
~R 217). 
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b. Charge I; Specification 2 

The offense alleged in this Specification refers to the conduct of 
accused following the initial act of improper familiarity ~ith Buster. Al
though it occurred but a short tim~ after the original act, it was a separate 
and distinct act. It was not a part of a.continuous course of improper re

-lations since the initial intimacy had been concluded before accused committed 
, 	the offense: here alleged. The conments we have made above with respect to 

the evidence introduced to establish the offense alleged in Specification 1 
are likewise applicable ·here and repetition thereof is unnecessary. In our 
opinion the evidence warranted the court's findings of guilty of this Speci
fication 2 of Charge I. · 

Contrary to the contentions of defense counsel, War Depart,ment Circular 
No. 3, 3 January 1944 did not predude accused• a trial for these two incidents 
of indecent conduct. By its very terms that circular is declarative of policy 
only and does not constitute ·a jurisdictional limitatton upon the power of· 
general court-martial authority. 

· c. Charge II, Specification 1 

Accused is here charged with wrongfully drinking i:qto.xicating liquor in 
the presence of an enlisted man. Concededly, under certain circumstances, it 
is violative of Article of War 96 for an officer so to indulge himself. It 
is improper for an officer to drink liquor in the presence of enlisted men 
when the organization is in actual contact with the enenw (CUETO 15858, 
Ingham;· a,r ETO 7246, Walker), or while the officer is performing duty (O! E'.10 
8731, Sirois). However, it is not ~~·a military offense for an officer 
to drink intoxicating liquor in the presence of enlisted men. Were it so, 
every officer would be guilty of such of:f'ense, every time he entered a public 
bar, night club, or cocktail lounge,·and had a drink at a'table adjoining that 
of an enlisted man or at an adjacent stool at the bar. Indeed, as the_ very 
·record of trial shows, there were certain social gatherings o:f enlisted men 

and of:ficers "l'lithin accused 1 s canmanq sponsored and appro'Ved by superior 

authority, where both enlisted men and officers imbibed intoxicating liquor 

in each_ other's presence. It such conduct were per~ a military oi':fense, 

it would be nohe the less so even though superior authority countenanced it. 

For an officer to drink in the presence 6f. an enlisted man does constitute 


an oi':fense only, however, 11' it is done under such circumstances as in. :fact 

do violate the proscription of Article of .War 96. · 


Turning to the evidence here be.f'o:re us it appears tha.~ while dl1.ning in 
the evening Tdth his driver, an enlisted man, in a public hotel ,and while 1n 
the company of the hotel proprietor,·accused had an apert11' and two glasses 
o.f' wine. It does not appear that he us performing duty at the time, that he 
created even the slightest disturbance or ·that there was any undue convivi-
ality. · So far as the record reveals he consumed a moderate amount· of wine 
in a gentlemanly manner and conducted-himself with propriety. Certainly 11' 
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accused had dined alone in this hotel with enlisted men at adjoining tables 
and consumed the same amowit of liquor in a si..'llilar manner., his conduct would 
have been subject to no objection. We cannot say on the evidence before us 
that the presence of an enlisted man at the table was of itself a sufficient 
fact to brand accused's conduct as violative of Article of '\',far 96. In our 
opinion the evidenoo does not sustain the findings of euilty of this Speci
fication. · 

d. Charge II, Specificatiort 3 and balance of Charge I, Specification l 

Under the first part of Char8e !,,Specification l., accused was chareed 
with wrongfully- seeking, plannine ,and pursuing the company of the enlisted 
man, Buster, from· l August 1944' to 4 August 1945., in violation of Article o! 
','[ar 95; and under Charge II, Specification 3, he was chareed with sinilarly 
seeking the company of the same enlisted m~ over the same period thereby 
causing the enlisted man great mental stress, embarrassment and anxiety., all 
to the prejudice of 0ood order and military discipline, in violation of Article 
of War 96. The proof shows that in July or August 1944 Buster had dinner 
one Sunday evening with accused and a sergeant. About two weeks thereafter 
Buster accompanied accused to the home of a French family for dinner. In 
September 1944 Buster accompanied accused on a visit to the hone of a girl 
friend of accused. In October l~/'4 Buster flew with accused to a place 
called Qua Tom. So far the evidence does not indicate any such continuous· 
pursuit of the company of Buster as would brand accused's conduct as improper. 
The only reasonable conclusion to be drawn from this evidence is that Buster 
'Willincly accepted these invitations and accompanied accused on the various 
visits and trips. It does not appear that there was ~ constraint upon 
Buster or that he was harrassed with'unvrelcomed advances at ieast up to 
November 1944. Accordingly., the evidence of their association up to Novem
ber 1944 does ,not establish, or even .tend to establish., either of these 
alleged offenses. 

The first time accused contacted Buster after the La Foa incident on 
2? November 1944 was in January or February 1945 vmen accused telephoned 
Buster relative to a new directive concerning direct cor.ir.ussions and invited 
him to dine with accused and anotoor officer. Buster te:.tified that' he n:et 

_accused on,four other 1specific occasions in June., July and August 1945. These 
meetings occurred either at church or when Buster's duty took him into the 
accused's presence. Certainly there is no evidence that accused planned or 
arranged to be in the sane ·place where Buster was perfoming duty. Equally 
obvious is it that accused was entitled to attend church if he wished. He 
attended church before the, La Foa incident and his mere attendance thereafter, 
standing alone, cannot reasonably be construed as a part of a scheme on his 
part to enjoy the. conpany of Buster. All of these four meetings were purely 
chance rneetines so far as the evidence in this record reveals. 

. . 
The final evidence as to these two offenses is Buster's general testi

mony that for the seven months prior.to ins~itution·of these Charges he 
attended church on the average of two or three times a month, saw accused 
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there frequently and almost every time accused invited him to dinner 
which Buster refused. The evidence does not show whether the in.. 
vitations were extended casually and the conversation concluded after 
rejection thereof or whether accused repeatedly and insistently urged 
acceptance of his invitations after Buster's· refusal. As we have 
said, accused had a right to attend church and certainly no inference 
of improper conduct can be drawn from .that fact alone. All that could 
have been improper on his part under these circumstances would have 
been continuously to have pestered Buster with insistent and unwelcomed 
invitations as a part of a scheme to insinuate himself into Buster's 
company. Without having some evidence e.s to the number of invitations 
issued Buster and as to accused's manner in extending them the court had 
inadequate evidence from which to conclude that accused was pursuing a 
plan of seeking the company of Buster. Buster's very general testimony 
was utterly insufficient to warrant an inference that over that period 
of seven months accused did "wrongfully seek, solicit, plan, arrange 
for, and attempt to be in the company and a.ssociation" of Buster. 

True, Buster testified that accused's conduct caused him worry and 
embarrassment. Possibly, one encounter with accused after the La Foa 
incident would have caused a similar reaction. In any event, the essence 
of these two offenses is not the causing of worry and embarrassment to 
Buster; the essence is that accused sought, solicited, planned, arranged 
for, and attempted to be in Buster's presence thereby producin~ such an 
effect. Accused's conviction of these two offenses can only be sustained, 
no matter what the effect !;JAY have been on Buster, if the evidence established 
beyond a reasonable doubt that accused did seek, solicit, plan and arrange 
to be in Buster's presence. Clearly, the evidence that accused met Buster 
when their paths of·duty crossed, that he met him at regular church services 
and that he extended an unknown number of dinner invitations in an un
described manner is utterly insufficient to establish such a design. In 
our opinion the evidence does not establish commission of the ma.tters alleged 
in either the first portion of Specification 1 of Charge I or in Specification 
3, Charge II. 

7. Accused is 27 years of age and unmarried. He .graduated from North• 
western University in 1939 and from 1939 to 1941 he was assistant branch 
manager of an automobile finance company. He entered military service in 
!{arch 1941 and reached the grade of staff sergeant. On 25 February 1943 he 
received a direct commission as second lieutenant while serving in the South 
Pacific on New Caledonia. On.9 May 1944 he ,m.s promoted to first lieutenant 
and on 14 April 1945 he was promoted to captain. On 2 October 1945 he sub
mitted his resignation for the good of the service. promptly thereafter 
forwarded a withdrawal thereof and on 26 October 1946 his resignation was not 
favorably considered by The Adjut~t General. 

a. On 15 April 1946, Attorneys Se;ymour s. Gutlunan of Washington, D. C., 
and Maurice Parker of Pittsburgh, Pennsylvania, appeared before the Board of 
Review on behalf of the accused and were accorded a full he~ring. Matters 
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covered by them both in their brief and in their oral argument h~v~ 
received the full consideration of the ~oard. 

9. The court we.a legally constituted and had jurisdiction of the 
accused and the offenses. Except as noted above, no errors injuriously 
affecting tti.e substantial rights of the accused were committed during 
the trial. In the opinion of.the Board of Review the record of trial 
is legally insufficient to support the findings of guilty of Specifications 
1 and 3 of Charge II and Charge II and of so much of SpeQification 1 ot 
Charge I as involves the alleged seeking, soliciting, planning, arranging 
for and pursuing the company of the :named enlisted man for the period 
alleged, and legally sufficient to support all other findings of guilty 
and the sentence and to warrant confirmation of the sentence. Dismissal 
is mandatory upon conviction of a violation of Article ot War 95. 
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SPJGH - a! 3CfTl<Y1 1st IDd 

Hq !SF, JJ.00, 'Washington 25, D. c. 
MAY 4 L:i46 

roa The. Secretary' of war 

1. Pursuant to Executiw Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of' trial and the opinion 
o! the Board ot Review in the case oi' CaJUi,n Harr,y J. Hart (C>-2042771), 
Air Corps. 

2. Upon trial by general court-martial this officer 1'aS found guilty 
o! an indecent oi'i'ense canmitted upon an enlisted man and of wrongfully 
seeking am soliciting the compal'.\1' of the same enlisted man (Chg.· I, Spec..l), 
and guilty of a second iooecent act upon the same soldier (Oig. I, Spec.2}, 
both in violation o! Article of war 95, and guilty of wrongfully drinking 
liquor in the presence of an Sllisted man ( Chg. II, Spec.l), and of wrongfully 
seeking and soliciting the comp8lJY of the enlisted man (<llg. II, Spec.3), 
both in violation· of Article oi' war 96. He was sentenced to dismissal and 
total forfeitures. '.lhe reviewing authority approved the sentence and for
warded the record· oi' trial !or action under Article of War 48. The con
i'iJ:ming authority, the Commander-in-chief, United States Arrrrr. Forces, Pacific, 
confirmed the sentence but remitted the forfeitures and .forwarded the record 
of trial for· action mider Article of 1'llr ;o½.. .. 

3. .l surmar., of the evidence mz.r be fowr:l in the acccmpanying opinion 
oi' the Board of Review. '.!he Board-is of the opinion that the record o! ·· 
trial is legally ·insufficient to support · the fi.mings ot guilty of Specifj,. 

cations 1 and 3 ot Charge II and o! Charge n (wrongfully- drinking in pre
sence of enlisted man and seeking company of enlisted man) and of so much o! 
Specification 1 of'· Cliarge··r as· involves the alleged seeking, soliciting, 
planning, arranging f'or and pursuing the COlDPaDi1 of the mmed enlisted man 
for the period alleged am legally suf'i"icient to support all other findings 
of guilty and the sentence and to -warrant confirmation of the sentence. 

4,. On 27 Nonmber 1944 an enlisted man, Technician Fifth Grade Eaton L. 
Buster, drove accused's jeep on a trip to a military- headqus.rters in New 
caledonia. and that evening the two stayed at the Hotel Banu in La P'oa where 
the;r occupied a double bed. Accused had been drinking to· sane extent. Arter 
retiring accused twice fondled O>rporal Buster's privates, producing an 
ejaculation during the first ind.dent. 

· These t1'0 offenses camdtted by accused thoroughly demonstrate his 
unfitness to remain an officer. I reoailmend that the sentence as modilied 
be coofirmed and carried into execution. · . 

s. Incl.osed is .a .tom of action duigned to cariy into e:xecution the 
foregoing recamnerx!ation, should it mee,t with ;rour approval. 

2 Incl• TID!AS H. Glm:~ 
1 - Dtcord ot.trial Major General 
2 - Form ot action Tb, J't1dge Advocate General.----------

( GC!.'O 114, 10 May 1946) • 





WAR DEPARTMENT 
Army Service Forces 

(261)In the Office 	of The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 307109 
1,3 MAY 1946 

UNITED STATES 	 ) PHILIPPINE BASE SECTION 
) 

v. 	 ) Trial by G.C.M., convened at Headquarters 
11M11) Base , APO 70, 21 June 1945. To be 

Private First Class CRAIG ) hanged by the neck until dead. 
DAVIS (34483410), 742nd ) 
~dical Sanitary Comp8.IJ¥• ) 

-------------·---------------OPINION of the BOARD OF REVIE\¥ 
KUDER, ACKROYD and WINGO, Judge Advocates. 

l. '.Ihe reoord of trial in the case of the soldier named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon t.~e following Charge and Specifications 

CHARGEa Violation of the 92nd Article of War. 

Specifications In that Private First Class Craig Davis, 742nd 
Medical Sanitary Company, did, at APO 70, on or about 18 
April, 1945, forcibly and feloniously, against her will, 
have carnal knowledge of Juana Pulido, a Filipino civilian, 
of Pagudpod, San Fernando, La Union, P. I. 

He pleaded not guilty to the Specification· and to the Charge. He was found 
guilty of the Specification and of ~he Charge. No evidence of any previous 
conviction was introduced., He was sentenced to be hanged by the neck until 
dead, all the members present at the time the vote was ta.ken concurring in 
the vote on the sentence. The reviewing authority approved the sentence 
and forwarded the record of trial to the Commander-in-Chief, u. s. Army. 
Forces, Pacific, for action under Article o/ War 48. That officer con
firmed the sentence but withheld the order directing execution thereof 
pursuant to Article of War so½-. . 

3. The Board of Review in the Branch Office of the Judge Advocate 
General with the United States Army Forces in the Pacific examined the record 
of trial and held it legally sufficient to support the findings and the sen• 
tence. The holding was approved by the.Assistant Judge Advocate General with 
the l)lited States Army Forces in the Pacific, who advised the Cownander-in
Chief, United States A.rrrw Forces, Pacific, that he had authority to order 
execution of the sentence. The result of trial and order of execution were 
published in General Court-M3.rtial Orders No. 23, General Headquarters, 
United States A:r:1Ir:/ Forces, Pacific, 20 September 1945. Pursuant to instruc
tio!l3, the execution of the sentence was stayed and the record of trial was 
forwarded to The Judge Advocate General for action by the President. 
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4. The Boa.rd of Review in the Office of The Judge Aa.vooate General 
has examined the record of trial. concurs in the opinion of the Board ot 
~eview in the Branch ortioe (a oopy of which is hereto attached), and 
is or the opinion that the record of trial is.legally sufficient to 
support the findings of guilty e.nd the sentence a.nd to warrant confirma
tion of the sentence. A sentence of either death or imprisonment tor life 
is mandatory upo~ oonviotion of rape in violation of Article of War 92. 

Judge Advooate 

Judge Advocate 

Judge Advooate 
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SPJGK - CM 307109 1st In:i 

Hq ASF, JAGO, Washington, D. C. MAY 21 1946 

TOt The Seoretary of War 

. l. Herewith transmitted for the aotion of the President are the record 
of trial and the opinion of the Board of Review in the case of Private First 
Class Craig Davis (34483410), 742nd Il'edical Sanit~y Compaey. · 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the finding of guilty and the sen
tence and to· warrant· confirmation of the sentence. I reooill!Ilend that the 
sentence be confirmed but commuted to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for the term of the natural life of the accused. · 

3. Consideration has been given to the attached letter from. the wife 
of the accused to the President asking clemency. 

' 

4. Inolosed are a draft of a letter for your signature transmitting 
the'record to the President for his aotion and a form of Executive action 
designed to carry into effect the reoommendation hereinabove made, should 
such aotion meet with approval. 

. 
4 Incls THOMAS H. GREEN 

1. Rec trial w/Bd Major General 
Rev Op and Op Br Of 
B/R 

2. Drft ltr sig s/« 
3. Form of Ex aotion 

The Judge Advocate General 

4. Ltr fr wife of aoo'd 
to Pres.______________....,_ 

( GCMO 211, .3 July 1946). . 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, n.c. 

JAGN-cM 307119 

UNITED STATES ) FIRST AIR FORCE 

v. 
) 
~ Trial by G.C.M., convened at 

Mitchel Field, New York, 19 
Major ALPHONSE J. ) November and 6, 10, 11, 12, 
FABBRICATORE (0-1534478), ) 13, 14, 17, 18, 19, 20 and 21 
Medical Administrative 
Corps. ~ recember 1945. Dismissal, 

total forfeitures, and con
) ·i'inement for three (3) years. 

OPINION of th3 BOARD OF REVIEW' 
WHITE, McMILLAN and JOHNSON, Judge Advoo ates 

l. The record of trial in the case ot the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci.ti 
cations: · 

CHARGE& Violation of the 96th .lrt:1.cle ot War. 

Specification 1: In that Major Alphonse J. Fabbricatore, 
Medical Administrative Corps, 110th Arar3' Air Forces 
Base Unit (Staging)., did, at :Mitchel Field, New York., 
on or about 22 March 1945, with intent to deceive the 
Commanding Officer, Company C, 68th Infantry Traini~ 
Battalion, 17th Infantry Training Begl.ment, Camp 
Hcnrze, Texas, cause an official report to be made to 
the said Comman~ Otf1cerI Company C., 68th In.t'antry 
Training Battalion, that Private First Class Austin R. 
Asta, of said organization, had been admitted to the 
Army Air Forces Regional Station Hospital, Mitchel 
Field, New York, on 21 March 1945, suffering trom 
acute catarrabal bronchitis, which report was kriown 
by the said Maj:>r Alphonse J. Fabbricatore to be un
true, in that the said Private First Class Austin R. 
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Asta had not been admitted to the Ar~ Air Forces 
Regional Station Hospital, Mitchel Field., New York, 
on or about 21 March 1945 and was not, on or about 
said date, suffering from acute catarrahal bronchitis. 

Specification 2: In that * * *, did., at Mitchel Field, New 
York., on or about 27 March 1945., with intent to de
ceive the Commanding Officer 1 439th Bombardment Squad
ron (L), 319th Bombardment Group., Columbia Artrry Air 
Base, Columbia, South Carolina., cause an official re
port to be made to.the said Commanding Officer., 439th 
Bombardment Squadron (L) 1 319th Bombardment Group, 
that Corporal Marvin B. Frankel., ot said organization, 
had been admitted to the Army Air Forces Regional Sta
tion Hospital, W.tchel Field, New York, on 25 March 
1945 1 suffering trom acute bronchitis, which report 
was known by the said Major Alphonse J. Fabbricatore 
to be untrue, in that the said Corporal Marvin B. 
Frankel had not been admitted to the Arrrq Air Forces 
Regional Station Hospital, Mitchel Field, New York, 
on or about 25 March 1945. 

Specification .3: In that * * *, did, at Mitchel Field, New 
York, on or about 4 April 1945, wrong.fully" and without 
authority-, cause a convalescent .furlough from the De
tachment ot Patients, Army Air Forces Regional Station 
Hospital, Mitchel Field, New York,. to be given to 
Cozporal Marvin B. Frankel, 439th Bombardment Squadron 
(L), 319th Bombardment Group, Columbia Army Air Base, 
Columbia, South Carolina, when., in tact, the said 
Corporal Marvin B. Frankel had not been a patient in 
the Army Air Forces Regional Station~,Hospital, 

_Mitchel Field., New York, had not been treated as an 
out-patient by any medical officer at Mitchel Field, 
New York, was not entitled to such convalescent fur
lough, and would otherwise have been absent without 
leave f'roni his proper organization and station. 

; Specification 41 In that * * *, did, at Mitchel Field, New 
York, on or about 31 March 1945, with intent to deceive 
the Commanding Officer, 12th ~tachment, Special Troops, 
Second Army, Fort Jackson, South Carolina, cause an of
ficial report to be made to the said Commanding Officer, 
l:2th !Astachment, Special Troops., Second Anrry., Fort 
Jackson, South Carolina, that Private First Class 
Salvatore Arlotta, of' ijaid organization, had been ad
mitted to the J:rtrq Air Forces Regional Station Hospital, 
Mitchel Field, New York, on 31 March 1945, which report 
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was known by the said Major Alphonse J. Fabbricatore 
to be untrue., in that the said Private First Class 
Salvatore Arlotta had not been admitted to the A:rmy 
Air Forces Regional Station Hospital., Mitchel F.i.eld., 
New York., on or about .'.31 March 1945. 

' 

Specification 5: In that * * *, did., at Mitchel Field., New 
York., on or about 9 January 1945., with intent to deceive 
the Commanding Officer, Second Air Force Replacement Pool., 
Lincoln Army Air Base., Li.ncoln~ Nebraska, cause an of
ficial report to be made to the said Commanding Officer, 
Second Air Force Replacement Pool., Lincoln Army Air Base, 
Lincoln, Nebraska, that Private First Class Matthew V. 
:Marino, of said organization., had been admitted to the 
Army' Air Forces Regional Station Hoepital., Mi.tchel Field., 
New York, on 7 January' 1945, suffering trom pneumonia., 
1'hich report wae known by the said Major Alphonse J. 
Fabbricatore to be untrue., in that the said .Private F.Lrst 
Class Matthew v. Marino had not been admf.tted to the Army 
Air Forces Regional Station Hospital., Mitchel Field, New 
York, on or about 7 January 1945, and was not su1'.fering 
:trom ·pneumonia on or about said date. 

. 
ADDITIONAL CHARGE: Violation of the 96th Article o:t War. 

Specifi.cation ls In that Major Alphonse J. Fabbricatore, then 
Captain, Medical Administrative Corps, did, at Mitchel 
Field, New York, on or about ~ November 194.'.3, "WrOngtuU, 
and without author.tty cause Private Joseph Tafuri, 
.'.3:2894460, formerly assigned to 763rd Anti-Aircraft Artil 
lery Battalion., Camp Stoneman., Califomia, and then at 
tached, unassigned, to the Detachment, Medi.cal Department, 
Army Air Base, Mitchel Field., New York, to be relieved from 
attached, unassigned, to the Detachment, Medical Department., 
Mitchel field, New York, and assigned thereto, tor the pur
pose of enabling the said Private Joseph Tafuri to evade 
.overseas duty 111th the 763rd Antiaircraft Artillery Bat
talion, his propeE" organization. 

Specification 21 In that * * *, did, at Mitchel Field., New 
York, on or a bout :28 February 1944, wrong.t'ully and nth
out author.Lty cause Pr1Tate Jo!m. J. Santa :Maria, 42040?ll, 

' Compaey A, 34th Inf'antr,y Replacement Training Battalion, 
Infantry Replacement baining Center., Camp Crott., South 
Carolina., to be relieved from assignment thereto and trans
.ferred to Detachment Medical Department., .Mitchel Field, 
New York., for the purpose of enabling the said .Private 

"~ John J. Santa Maria to evade further duty 111th Company A., 
'
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34th Infantry Replacement Training Battalion., Infantry 
Replacement Training Center, Camp Cro.t't., South Carolina, 
his proper organization. 

Specification 3: In that***, did, at or near Hsnpstead, 
New York, on or about 25 June 1944, agree and conspire 
with one Vincent Eugene Santaniello, alias Jan,s 
Santaniello., to defraud the United States by causing 
Private Carl J. Sposato., 314.587091 Company B., 222m 
Infantry Training Battalion, 68th Int'antry- Training 
Regiment, Int'antry Replacement Training Center., Camp 
Blanding, Florida., to be wrongfully transferred to a. 
Medical Department Unit at Mitchel field, New York. 

Speci!ication 4: In that * * *, did, at Mitchel lleld, New 
York, on or about S September 1944, lfl'Ongful.ly and 'With
out authority cause Private Carl J. Sposato, .31458709,. 
!ormarly assigned to Company B., 222nd Infantry Training 

. Battalion, 68th Inrantry Training Regiment., Infantey Re
placement Training Center., Camp Blanding., Florida, to be 
relieved .trom attached, unassigned, to the Detachment of 
Patients, Arav Air Forces Convalescent Center and Regional 
Station Hospital., Mitchel Field, New York., and tNnsferred 
to Section B., 110th A:rmy Air Forces Base Unit., ldtchel 
Field, New York, for the purpose o! enabling the said 
Private Carl J. Sposato to evade further duty with 
Company B, 222nd Infantry '.l'raining Battalion., 68th In
.t'antry Training Regiment, Infantry Replacement Training 
Center, Camp Blanding, F1orida, his proper organization. 

Spec:t.t'ication 5a In that * * *, did, at or near Hempstead., 
New York, on or about ll A:ugu.st 1944, agree and conspire 
l'lith one Vincent Eugene Santaniello, alias James 
Santaniello, to detraud the United States by wrongfully 
and in consideration of the payment o! the sum o.t' 
$11 250.00 paid by Frivate Frank J. Giangrasso, 42078374, 
.3rd Training Regiment, Aruq Service Forces Training Cen
ter, Fort Francis E. Warren, Wyoming, causing the said 
Private Frank J. Giangrasso to be transf'erred to a 
Medical Department Unit at M1.tchel Field, New York. 

Specification 6: In that * * *, did, at Mitchel Field, New 
York, on or about 'JO December 1944, 'WI'Ongfully and with
out authority cause Frivate Frank J. Giangrasso., 4207837 4, 
to be transferred from the 3rd Training Regiment., kr.TT.ry 
Service Forces Training Center, Fort Francis E. Warren, 
Wyoming, to attached., unassigned., to the Detacmant· ot 
Patients., A:nrr:r Air Forces Convalescent Center and Regional 
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Station Hospital, Mitchel Field, New York, for the pur
pose ot enabling the said Private Frank J. Qiangrasso 
to evade further duty 'Vii.th the 3rd Training Regiment, 
.A.nu:, Service Forces Training Center, Fort Francis E. 
Warren, Wyoming, his proper organization. 

Specification ?, In that * * *, did, at or near Hempstead, 
- New York, on or about Z7 August 1944, agree am conspire 

with one Vincent Eugene Santaniello., alias James 
Santaniello, to defraud the United States by wrongfully 
and in consideration of the payment of the sum ot 
$2,000.00, paid by Technician F.1..rth Grade Lawrence 
Vigorito, 42068667, Casual Detachment, Boston Port of 
Embarkation, Camp Miles Standish, Massachusetts, causing 
the said Technician Fifth Grade Lawrence Vigorito to 
be transferred to a Medical Department Unit at Mitchel 
Field, New York. 

Specification 81 In that * * *, did, at 1f1.tchel Field, New 
Ione, on or about Z'l October 1944, wrongfully and with

. out authority cause Technician F.1.fth Grade Lawrence 
Vigorito, 42068667, to be transferred :trom the Casual 
Detachment,- Boston Port ot Embarkation, Camp :Miles 
Standish, Massachusetts, to attached, unassigned, to 
the Detachment ot Patients, A.rm:y Air Forces Convalescent 
Center and Regional Station Hospital, Mitchel Field; New 
York, tor the purposes 0£ enabling the said Technician 
Fifth Grade Lawrence Vigorl. to to evade further duty 'With 
the Casual Detachment, Boston Port o:t Embarkation, Camp 
Miles Standish, .Massachusetts, his proper organization. 

Spec1.t'1cation 91 (Finding o:t Not Guiley). 

Specification 101 (Finding o:t Not Guilty). 

Specification lls In that * * *, did, at Mitchel Field, New 
York, on or about 6 November 1944, wrongi'ully and without 
authoriey cause Private Arthur B. Greenberg, 32962104., 

' · Section B, llOth Arrrq Air Forces Base Unit, to be trans
ferred to the War Department Separation Center, Fort Dix, 
New Jersey, for the purpose 0£ being discharged from the 
military service under the provisions of Section X, Army · 
Regulations Number 615-360, and Section II, War Iepart 
mant Circular Number 370, l2 September 1944, for the con
venience 0£ the government on. the ground that he was below 
minim.um physical induction standards, tbs said Captain 
Alphonse J. Fabbricatore. then well knowing that the said 
Private Arthur B. Greenberg bad not been found b;r competent 
authorit;r to be below minimum pey-sical induction standards. 

5 


http:minim.um
http:2,000.00


{270) 


Specification 12t In that * * *, did, at or near Hempstead, 
New York, on or about ll December 1944, agree and con
spire with a person or persons unknown, to defraud the 
United States by wrongfully and in consideration of the 
payment of the sum of $S,ooo.oo., paid by Private Moe 
Senate., 42121214, Postal Detachment No. 7, Provisional 
Postal Battalion, New York Port of F.lril:>arkation, causing 
the said Frivate Moe Senate to be wrongfully discharged 
from the militar.r service. · 

Spedtication 13: In that * * *, did, at Mitchel field, New 
York, on or about 16 Januar,y 1945., wrongfully and without 
authority cause Private Moe Senate, m21214., tonnerly 
assigned to Postal Detachment No•. 7, Provisional Fostal 
Battalion, New York Port of Eubarkation, and then at
tached, unassigned., to tbe Detachment of Patients, Army' 
.Air Forces Convalescent Canter and Regional Station 
Hospital, Mitchel Field, New York., to be transferred to 
the War Department Separation Center, Fort Dix, New 
Jersf!f., £or the purpose of being discharged from the 
military service under the provisions of Arv:ry Regula
tions Number-615-365, and Section n., war Department 
Circular Number 370, 12 September 1944, for too con
venience of tho government on the ground that he was 
below minimum physical induction standards, the said 
Major Alphonse J. Fabbricatore then well knowing that 
the said Private Moe Senate had not been round by com
petent authority. to be below minimum pbTsical induction 
standards. 

SECOND ADil[TION.AL CHARGE: Violation of the 96th Article o! War. 

Specification: In that Major Alphonse J. Fabbricatore, then · 
Captain., Medical Administrative Corps., did1 at or near 
Mitchel Field, New York, on or about 21 October 1944, 
wrong.tully and unlaw!\ll~ accept and receive :trom Pri 
vate Daniel J. Patrissy., 121.9ll89, attached., unassigned., 

. to the .New York Port of Embarkation Casual Detachment., 
Camp Kilmer, New Jersq, the sum o! $500.oo, tor the 
purpose of effecting the transfer of the said Private 
Daniel J. Patrissy from the New York Port of Embarkation 
Casual Detachment, Camp Kilmer, New Jersey., to the De
tachment of Patients, Army Air Forces Convalescent Cen
ter and Regional Station Hospital, Mitchel F.1.eld, New 
York, and thus enabling him to evade overseas duty as 
a replacement. 
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Tha accused, prior to pleading generally and by way ot a plea to the 
jurisdiction of the court, moved to strike Specification 5 ot the 
Charge, the Additional and the Second Additional Charge and all Spec:1.
fications thereunder (R. 201 32), which will be discussed in another 
part of the opinion. He pleaded not guilty to all Charges and Speci
fications thereunder. He was found not guilty of Specifications 9 and 
10 of the Additional Charge, guilty of Specification? of the Additional 
Charge, excepting t~e words 11and in consideration.of the payment of the 
sum of $2000.00 paid by Technician Fifth Grade Lawrence Vigorito., 42068671., 
Casual Detachment., Boston Port ot Embarkation., Camp Wl.es Standish, · 
Massachusetts., causing the said Technician ntth Grade Lawrence Vigorito 
to be transferred to a Medical Department Unit at Mitchel Field, New York," 
substituting therefor, the words "causing Technician Fifth Grade Lawrence 
Vigorito, ~068667, Casual Detachment, Boston Port of Embarkation, Camp 
Miles Standish, Massachusetts, to be transferred to a Medical Department , 
Unit at Mitchel Field., New York," of the excepted words not guilty, of 
the substituted words guilty, and guilty of all other Specifications aIXi · 
Charges. There was no evidence of prertous convictions. He was sen
tenced to be dismissed the service., to f'orfeit all pay an:i allowances 
due or to become due, and to be confined at hard labor, at such place 
as the reviewing authority might direct., for three years. The rev.Lelli.rig 
authority approved the sentence, designated the :Midwestern Branch., United 
States Di.sciplinary Barracks, Fort Benjamin Harrison., Indiana.., as the 
place of confinement., and forwarded the record of trial for action pur
suant to Article of War 48. 

3. Evidence for the prosecution: The evidence shows that there 1ras 
in effect at the Arm:, Air Forces Regional Station Hospital., Mitchel Field., 
New York, a standard operating procedure, pursuant to Army Regulations, 
War Depart:.ment directives. and hospital regulations, concerning the ad
mission, treatment, hospitalization, passes, convalescent furloughs, 
transfers and discharges under Section II, AR 615-360, and Section X, 
AR 615-.'.365., of commam and casual patients. Therefore in determining 
whether the accused was the mot.1.vating agency that brought about the 
violations alleged 1n the Specifications as laid under. the Charge, Ad
ditional and Second Additional Charges, this standard operating proce
dure will be discussed briefly herein below. 

The procedure .for handling & casual patier.tt at the Regional 
Station Hospital, where the accused was on duty first as Sergeant 
Major, later as Adjutant when commissioned !ran Officer Candidate School, 
and then as Executive Officer, is as follows: The sick call medical 
officer will examine the casual and if he believes that the casual 
should be admitted to the hospital.., the officer will initiate a .Foni 
55-A (clinical record) 1 which is transmitted to the ward to which the 
patient is assigned and a duplicate copy- sent to the Regi.strar•s Office. 
The ward officer completes the diagnosis, supervises the clinical record, 
(Form 55-A) and twenty-four hours before the casual patient's discharge 
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from the hospital, the Form SS-A.is sent to the.Reg:1.strar•s Office 

where it is checked and filed. At the time of the casual1s aclmis• 

sion to the hospital a teletl'P9 or TWX is sent to the casual'• or

ganization containing the information that the casual is a patient 

in tbe Regional Station Hospital, Mitchel Field., Nn York, the diagnosis 

if possible, and. a request for his aenice record and allied papers. 

Causal patients on admission to the hospital are carried by' the De

tachment of Patients as •attached unassigned• to that org~zation 

until such time as they are. dropped trom the rolls ot their own or

ganization by reason ot requests tor such action pursuant to Circular 

280, WD 1944, and AR 40-590. Such request is made in the event a casual 

patient is to be hospitallzed·tor such a length ot time that it 'llill be 

necess&17 to pa::, him. or issue clothing to him, if he is to be transferred 

to another hospital, or if he is to be processed for a Certificate of 

D1.sabil1t7 ll1.scharge. However it is seldom known, upon the d.ay of ad

mission of a casual patient, that he will likel.1' receive' a Certificate 

of Disability Discharge (R. 234-242). · 


A patient treated as an out-patient is picked up as a regular 

admission to the hospital only if he is to be in quarters for more than 

twenty-four hours. For a single treatment as an out-patient no record 

appeard in the Registrar•• Office although there would be a treatment 

record at the hospital (R. 341.-34.5). 


' 
Squadron ttBn, llOth .Araq Air Forces Base Unit and its predecessor 


organization, as distinguished f'rom the JAtachment of' Patients, is the • 

organization which services the hospital and to which only perm.anent 

party personnel on duty at the hospital are assigned (R. 239). Air Corps 

casuals can be assigned to Squadron "B" through the .l:l.r Force liaison 

of'f.lcer, but not Ground or Service Force casuals unless they have made 

application through channels for such transfer with the approval of the 

Commanding Officer of' the Regional Station Hospital. Permanent aeeign

ment of casuals to Mitchel F.l.eld from the Ground or Senice Forces with• 

out apecitio inatzuctiona from The Adjutant General would be contrar, 

to par. 6, Circular 2801 WD 1944, and contrary to the pol.107 of' the . 

Commanding Officer of the hospital (R. 43S-436). · 


Convalescent furloughs are requested by' the Ward Of't.1.cer, ap- · 

proved by the Chief of Senice, and forwarded tor final approval b7 the 

Surgeon• a office. The Commanding Officer never delegates autborit7 to 

anyone for final approval of ~_onvalescent furloughs (.R. 439). 


When a patient ia ready for discharge a report is made to the 

hospital liaison of'tlcer ,rho determines the particular orders required 

and notifies the ward the date orders will be ready. The ward off.leer 

completes the chart (Form 8-33) and sends the complete record to the · 


·· Regl.strar by 2:00 p.m.. on the day prior to discharge. The Registrar 
checks •here the former casual patient 1s go11'lg, issues a physical status . 
report and the easual1s organization is not1f"ied 0£ the discharge (R. 340-.341)• 
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The provisions of par. 3a(5) ot WD Cir. 280, 1944., have no 
bearing upon the disposition ot Service or Ground Force casual patients 
or his discharge to duty and such casual patients., in the absence of con
trary instructions trom the Ground or Service Forces, will be sent to the 
Service Forces Redistribution Station at Fort Dix, New Jersey (R• .U4). 
Recomroondations for separation under Section X originate ld th the ward 
officer, through the Surgeon who either approves or disapproves it and 
1s then !'onrarded to the Commanding Officer o.t' the organization to llhich 
the patient is regularly assigned (R. 797). 

Teletype or TWX messages 1nitiated by the hospital usually, 
although not necessarily., contain the initials or signature of the 
dictating officer (R. 360-361, 986-989). 

The three way initial system is one in which there appears 
on the face ~f the meesage the initials of the dictating authority, tm 
signing authority and the typing authority separated by diagonals. 'I'he 
four way initial system is one in which on the message appears the 
initials of the Surgeon, the dictating authority, the signing authori t;y 
and the typing authority {R. 278-279). · 

Teletype or TWX messages are dispatched to the Message Center 
from where they are transmitted to the Base Signal Center where a number 
and identifying marks "M.T.L." tor Mitchel Field and "M" for medical are 
placed thereon (R. 245) and the original is taken to the First Air Force 
Signal Center for transmission•. One copy is returned to Base Headg_uarters 
.t'or filing., one copy retained by the Base Signal Center and any ad
ditional copies returned to the section which. originated the TWX 
(R. 290-291). The number on the message and the stamp by the Base 
Message Center showing the. date received is the method by which it is 
determined that the message has been transmitted. The return copy to 
the hospital is tiled in a master 'I'WX file ot 11hich the Adjutant is 
custodian (R. 247-24$). 

. With the foregoing in mind each Specification will be dis
cussed herein below in chronological order tor the purpose ot testing 
the legal allf'iciency of the evidence to Sil.stain the findings ot guilty. 

Spec:d.tication l ot the Charges In August 19441 Private Austin 
R. Asta, llho l1ved in Brooklyn, New York, met the accused through a 
friend, Jimm;y Santaniello (Vincent Eugene.Santaniello,·namd as co
conspirator in Additional Charge, Specifications 31 5, and 7), at the 
recreation hall, Mitchel Field. Asta and the accused went to the Old 
Cantonment Hospital where Asta was given a bed, although nothing was 
wrong 'With him. He stayed there about a week and never received aey
medical treatment. He then went to work at the Medical Motor Pool un
til February 1945 and then returned to his organization at Camp Howze, 
Texas (R. 374-375). In March 1945 Asta came home on an emergency furlough 
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{R. 376-379; Pros. Ex.- 6) because his father was ill. "l'ihile there 

he contacted his friend Jimmy Santaniello· for an extension of his fur-


Jough. 	 They went to Mitchel Field, saw the accused, Jimmy Santaniello 1 s 
.friend, and the accused said "he would try to get an extension to Asta' s 
.furlough for~ fem days," which he did (R. 377-384). Asta spent six 
days at Mitchel Field, was not admitted to the hospital, wt helped out 
at the Motor Pool (R. 500), and went home at night (R. 384-385). Asta 
then obtained a furlough signed by the accused (R. 509-510) and delivered 
to him by the accused (R. 377-379, 380; Fros. Ex. 7). He borrowed 
41-10.00 from the accused (R. 377-385) at which time the accused told him 
that he "wanted no part of JiJnnv Santaniello11 {R. 378). On 21 March 
1945 at the New Cantorunent Hospital, .Mitchel Field, Asta appeared at 
sick call where he was examined by a medical officer on his complaint 
of headaches since an automobile accident in 1942. Examination showed 
that he was normal and was told to go back to duty {R. 390-392; Fros. 
Ex. 8). The accused told Asta to work in the Motor Pool with Squadron 
11 B11 ·which he did for several weeks (R. 500-503). Asta then returned 
to Camp Howze, Texas, from where he wrote two letters to accused ex
pressing his thanks and returning the $10.00 that he borrowed (R. 387; 
Lef. Exs. P, Q). On 23 !/.arch 1945 a teletype was dispatched to .Asta I s 
Comm.anding Officer at Camp Howze, Texas, st~ting that Private First Class 
Austin R. Asta., 42060543, was adnti.tted to the Mitchel Field Hospital, 
diagnosis: Bronchitis acute, catarrhaJ. (R. 248-249, 291, 294, 373; 
Fros. Ex. 1). The sending of the message was directed by the accused 
(R. -349-350). There is no record that Frivate Asta was admitted 'to the· 

hospital on 23 March 1945 and no record that he was ever aamitted except 

on 22 August 1944 (R. 3~:8). 


Specifications 2 and 3 of the Charge: On 27 March 1945, a 'fi/lX 

message was dispatched to the Commanding Officer, 439th Bomb Squadron 

(L) 319 Bomb Group, Columbia Army Air Base, Columbia, South Carolina, 
stating that Corporal J;.,;arvin l<'rankel, 1204648.l., had been admitted to the 
hospital 25 11arch 1945, aiagnosis: Bronchitis, acute (R. 249-250, 294-295; 
Pros. a. 2) • There is no record th.l t Corporal Frankel had ever been ad
mitted to the hospital except on 9 November 1944 (R. 328-329). The sending 
of the 'f!HX was directed by the accused (R. 350-351). On 4 April 1945 the 
accused directed First Lieutenant Stephen Liaskos, M.A.C. to issue a 
five-day convalescent furlough to Corporal Frankel which was done (R. 351-353, 
373; Pros. E.xs. 3, 4)• On 5 April 1945, a message was received from the 
Columbia Army Air Base requesting information as to when Corporal Frankel 
would be returned to full duty status and stating that it was impe_rative 
th3t he return at the earliest possible date (rl. 1015; Def. Ex. FF), to 
which reply was ma.de that Corporal frankel would be released 9 April lj45 
(ii. 1016; Def. Ex. GG). It is stipulated that Corporal ~arvi.n B. Frankel 

was, on or about 27 March 1945 and on 4 April 19451 assigned to the 439th 

Bombardment S9.uadron (L), 319 .&,mb Group, Columbia A:rmy Air Base, Columbia, 

South Carolina {lt. 396; Pros. Ex. 9). 
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Specification 4 of the Charge: Private First Class Salvatore 
Arlotta who lived in Manhattan, New York City, was assigned with the 
12th Detachment Special Troops, Second Arrrry, Fort Jackson, South Carolina. 
He came home on furlough, met a friend Sonny Rosen, and as a result of 
their conversation went to the hospital admitting office at S&ntini, 
Mitchel Field (R. 397), and on three successive trips, secured three 
successive three-day furloughs from a person he did not know, 'Who was 
not the accused (R. 353-354). At the admitting office at Santini, Arlotta 
told some one in uniform that he had a cold and was told to go home and 
ta.~e care of it (R. 398). 

On 31 March 1945 a Tr.x was sent to the Commanding Officer, 12th 
Detachment Special Troops, Fort Jackson, South Carolina, stating that 
Private First Class Salvatore Arlotta, 42032707, bad been admitted to 
the hospital on that date (R. 251-252, 295-296, 373; Pros. Ex. 5). This 
message was prepared and sent by direction of the accused (R. 353-354). 
There is no record that Arlotta was ever admitted to the hospital at 
Mitchel Field (R. 329). 

Specification 5 of the Charge: Private Matthew v. Marino, who 
lived at Jersey City, New Jersey, came home about the first part of 
January 1945 on a seven-day en route transfer .from Sioux Falls Army- Air 
Base, Sioux Falls, South Dakota, to join the Lincoln Anny Air Base, . 
Lincoln, Nebraska. He thought that he was ill and reported to Mitchel 
Field, New York, for a physical coockup. He was physically examined, 
but was not admitted to the hospital. He was not suffering from pneumonia. 
He went on duty in the i.'::otor Pool for three weeks. He does not recall 
who he first met at Mitchel F'ield, but does know that a doctor examimd 
him. The doctor did not inform him as to the results of the exami.nati~n. 
He does not knmT the accused, and the accused did not send him to the 
Motor Pool. He never joined the Lincoln Army Air Base (R. 404-407). 

On 9 January 1945 a TWX was sent to the Commanding Officer, Lincol.."1 
Army Air Base (Replacenent Fool), Lincoln, Nebraska, stating that Private 
.Matthew V • .Marino, 42105768, was admitted to the hospital, Mitchel Field, 
7 January 1945, diagnosis: Pneumonia, and requesting the soldier's service 
record and allied papers. This message was si:i,'fled by the accused (R. :252
254, 296, ')f)?, 403; Pros. Ex. 10). There is no record that Fr:i.vate 
Matthew v. Marino was ever admitted to the hospital (R. 329). 

Specification l of the .A.dditional Charge: Private First Class Joseph 
Tai'uri's first assignment was as a truck driver, Quartermaster Corps, 
Camp Lee, Virginia, and la.t,er with an antiaircraft unit at Camp Stoneman., 
California. He came to Brooklyn, New York, His home, on an emergency 
furlough in September 1943 as his tather was sick. While at home he 
decided to have medical treatment for hemorroids and went to the hospital 
at Mitchel Field, where he was admitted and operated upon. This happened 
during his 1\trlough about the latter part of October 1943. He was 
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hospitalized for about twelve d~s and was given a convalescent furlough • 
.A.t the expiration of the convalescent furlough he reported back to Mitchel 
~"'ield, to a sergeant in the Registrar I s Office. The sergeant gave him a 
bunk and told him that he (Tafuri) would probably be stationed at Mitchel 
f1eld. He never received any orders returning him to Camp Stoneman, 
California, a staging area, although he did expect to return. He guessed 
that he was physically fit for overseas duty (R. 513-523). He has known 
Ji.mnzy' Santaniello, his family undertaker, for five years,{R. 515-516), 
and he also knows the accused (R. 513). The dtp osition of Sergeant 
John D. Miller (R. S29; .Pros. Ex. J.3) states that Sergeant Miller knew 
Private Joseph Tafuri and that the accused called him on the telephone 
and told him to put Tafuri to work. He assigned Tafuri as an orderly 
in the Officers' quarters (R. 524). On 2l·October 1943 a TiiXwas 
sent to the Commanding Officer, Camp Stoneman, California, requesting 
that Private Joseph Ta.turi, "now a patient" in the hospital be granted 
a ten-day convalescent furlough. This message was signed by the accused 
(R. 300, 529; Fros. Ex. 14). The accused told Master Sergeant Robert Y. 

Salomons, first sergeant of Squadron "B", to put Ta.tu.ri to work as a 

striker 1n the Officers' quarters,. as he was a good man (R. 473). 


. Specification 2 of the Additional Charges Private !'irst Class 

John J. Santa Maria met the accused at the home of· Ji.mley" Santaniello in · 

Brooklyn about three years ago~ At that time the accused was a first 

lieutenant and he was a civilian. On 9 October 1943, he was inducted and 

later was stationed at Camp Croft, South Carolina. In January 1944 he 


was home in Brooklyn, New York, on a furlough. He went to the hospital 
at Uitchel Field, saw the accused, told hi.n that he was sick, and the 
accused took him to sick call and he was admitted·to the hospital, as 
he was suffering .from sinusitis and a very bad cold. Nothing was eaid 
by the accused during their conversation about hie duty status. He asked 
if ha could trans.fer to the Air Corps. On ·his way to the Registrar' s 
O!.t'ice he met the accused who told him that he was in the Air Corps. and 
he reported to the Motor Pool where he worked for t.Lve or six weeks. He 
was sent to Pawling, New York, and remained there until May 1945 (R. 534
538). Form 55-A (clinical' record) shows that "no operation" was written 
on the face of the form and the diagnosis was "sinusitis moderate cause un
determined." Disposition, "to duty" (R. 325 1 SS7J Pros. Ex. 21). The ac
cused told the first sergeant of Squadron "B" that he was sending Private 
Santa Maria over to him, as Frivate Santa Maria was going to be assigned 
to Squadron "B" and would not return to his organization. The accused 
also sp.oke with the Commanding 01'f'icer 01' Squadron "B" relative to 
soldiers who belonged to the Detachment of Fatients, one of whom was Pri
vate Santa Maria, who were going to be assigned to. Squadron "B" and who · 
would not return to the organization from whance they came (R•. 472-473). 
Subsequently Santa Maria was assigned to Squadron "B" (R. 475). Two 
morning reports show that .Frivate John J. Santa Maria was assigned to 
the Detachment of Patients as of 9 March 1944 arxi erroneously dropped from 
Detachment of Patients, picked up by Squadron "B", Arrrr, Air Forces Base 
Unit to duty (R. 562; Pros. Exs. 25, 26). 
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Specifications 3 and 4 of the Additional Charge: Private 
Carl J. Sposato was inducted on 28 March 1944 at Fort Thvens, Massa
chusetts, and was sent to Camp Blanding; Florida, with the Infantry. 
He remained there twelve weeks and came to New York on a. ten~ 
emergency furlough, 16 June to 2S June 1944 (Pros. Ex. 29), because 
his sister's intended mother-in-law was sick (the mother-in-law is 
Jimmy Santaniello 1s mother). His sister did marry Jimmy Santaniello 
i:r:i June 1944. , He told his sister 11 that he did not feel so good" and 
she told him 11 that Jimnzy" knew some one at Mitchel Field who would sec what 
was the matter with him and take him into the hospita111 (R. 560-568). 
Later he had a conversation with Jimmy Santaniello who told him that he 
knew a Captain at M:itchel Field who would see that ha was treated and 
taken care of (R. 743). Jimnzy" took him to Mitchel Field where they 
met the accused at the gate who asked him how he felt. Jimnzy' told 
Sposato that 11they would take care of him. 11 The accused then drove 
him to sick call at the Old Cantonment Hospital, where ha was examined 
by a doctor and admitted to a ward.. He remained in the hospital as a 
patient for two weeks (R. 569). On his discharge on 5 July 1944 he 
telephoned the accused "that he was leaving" and the accused told him 
to see :Ueutenant Clark, who W0'1ld put him to work. He reported to 
Lieutenant Clark and was assigned as an ambulance driver (R. 570). He 
was not told to go to the Registrar's office, nor did he ever receive 
any orders or know anything about his transfer to Squadron "B" (R. 576-577). 
He remained at Mitchel Field until sometime in Iecember 1944 and then went 
to Camp Gordon, Georgia. He was transferred to Fort lleade, Maryland, and 
on a delay en route the latter part of January 1945, he took ill in New 
York. He never got to Fort Meade, as he was taken in a M:i.tchel,Field 
ambulance to Mitchel F.1.eld. The accused had nothing to do with his second 
trip to Mitchel Field (R. 570-573). Form 55-A (clinical record) shows that 
a tonsillectomy was perf'onned on Sposato and ha was ordered to duty on 5 
July 1944 (R. 580; Pros. Ex. 30). The morning report of Detachment of 
Patients shows that Sposato on 8 July 1944 was attached aIXi joined from 
Camp Blanding, Florida, 25 June 1944 (R. 581; Pros. Ex. Jl). The accused 
ordered the first sergeant of Squadron "B" to take Sposato off of the 
Infantry list, but tbe sergeant refused because he had no authority to 
do this, as that was up to Captain Stilphen, the Commanding Officer. 
Sposato was subsequently taken off the list in September 1944 (R. 473-475)• 
Squadron "B" was run by the' accused and not by the Commanding Officer 

11 B11(R. 505-508). The company cler.ce of Squadron who kept a private memo
randum of the names of' soldiers ,mo •re sent to his organization, not 
assigned to it, received correspondence from Sposato's organization re
questing status classification and Sposato's return. He telephoned the 
accused and asked what he should. do about this correspondence? The ac
cused told him to send it to him and ha would take care of it and the 
company clerk never saw. the correspondence again (R. 612-61.3). 

Specifications 5 and 6 of the Additional Charge: Frivate Frank 
J. Giangrasso entered the military service in Februaey 1944, was assigned 
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to Camp Upton, New York, then to the Field Artillery Replacement Center., 
Fort Sill, Oklahoma, remained for sixteen weeks, was ordered transferred 
to F..ort Francis E. Warren, Wyoming, and given a delay en route. 7lh1le 
on delay en route he returned to his home, Richmond Hill, New York, and 
saw Jimmy Santaniello., whom he had known for six or seven years (R. 616
619). He made an agreement vd. th Santaniello by which he was to pay 
$1250.00 and !or which ha would be transferred and stationed at Mitchel· 
Field, as long as a "captain" known to Santaniello, who would effect. 
tha transfer, would be stationed at Mitchel Field. (R. 745-747). 

About the 9th or 10th of August 1944, Giangrasso was taken by 
Jimm;y Santaniello and Giangrasso's brother-in-law., Louis DeSena, to 
Mitchel Field, stopped at the Recreation Center across the street .from 
the main gate outside the Field where Santaniello made a telephone call 
to the accused,· and reported that the accused was busy, so they returned 
home. The following day the same procedure was followed and after the 
telephone call, the accused appeared in a vehicle operated by Sergeant 
Fritt and took Giangrasso to the Detachment of Patients. The accused 
went in and Giangrasso remained outside. The accused came out an.1 sent 
Giangrasso to the orderly room of Squadron "B", 110th Anny Air Forces 
Base Unit, where he was assigned to duty as a litter bearer st the 

..· . 	 Medical Motor Pool, latar as an ambulance drivar, and remai:ne d until 
!.ray l94S (R. 616., 653, 745, 766; Pros. Ex. 37). He was paid by the 
retachment of Patients and was never hospitalized (R. 62,4). Giangrasso 
paid $1000.00 to Santaniello and $250.00 to DeSena for Santaniello 
(R. 748-765). 

On ll August 1944 a TWX.was sent to Giangrasso's organization 
requesting his service record and allied papers be forwarded to Mitchel 
Field (R. 258, ,302., 654; Pros. Ex. 38). On 2 September another TWX 
was sent stating "Reutel. Frank J. Giangrasso now patient at this 
hospital pd date o! disposition Ullknown" (R. 258., 303, 654; fros. Ex. 
39). On ':fi December 1944 another '!'VIX was sent requesting "SR and A:P
* * * EM hospita:.ized this station since 1.3 Aug 44" (R. 259, 3031 654; 
Pros. Ex:. 40). Frank J. Giangrasso was never admitted as a patient 
to the hospital at 14:itchel Field (R. 6S6-659). 

Specifications 7 and 8 of the Additional Charge·: Technician 
Fifth Grade Lawrence Vigorito who lived in Brooklyn, New York, and has 
known Jimmy Santaniello for five or six years, entered the military ser
vice 21 January 1944. During August 1944 he was stationed at Camp Miles 
Standish, Massachusetts, a staging area, where he received instructions 
on how to abandon ship and had received his 11 shots 11 (R. 600-661., 767). 
He left Camp Miles Standish 26 August 1944 on a pass and on the same 
evening met the accused in a bar in Hempstead, New York. Tha accused 
took him to the hospital at Mitchel Field, where he was admitted for 
nasopharyngitis, acute, catarrhal., remained a.bout two li9eks, was given 
a ten-day convalescent furlough and was placed on duty with the .Medical 
Motor Pool. On 27 August 1944 a TWX signed by the accused was sent to 
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Vigorito•s organization requesting his service record and allied papers 
(R. 676; Pros. Ex. 42). On 23 October 1944 a TWX was sent requesting 
orders transferring Vigorito to the r.etachrnent of Patients for the pur
pose of discharge under AR 615-360 and orders were issued (R. 261, 263, 
304, 30?, 327, 640, 678, 766, 767; Pros. Exs. 41-46). Vigorito never 
did return to Camp Miles Standish (R. 665). 

Specifications 9 and 10 of the Additional Charge: Findings 
of not guilty. 

Specification ll of the Additional Charge: Private Arthur B. 
Greenberg, Squadron "B", UOth Army Air Forces Base Unit, stationed at 
Pawling Convalescent Center, New York, a sub-base of Mitchel Field, 
entered the service in June 1943 (R. 8]3) and was classified "limited 
service " because of hay fever. From the middle of August to the end of 
September 1944, he was treated at Pawling for an attack of hay fever 
(R. 8]3). In October 1944, finishing the hay fever treatment, he was 
sent to lli.tchel Field for allergy tests. After these tests, Greenberg 
went to see the accused and showed him the results, whereupon the ac
cused said •that he thought Greenberg was eligible for discharge under 
a new War I:.epartment Circular." Two or three days later Greenberg 
showed the accused a letter from his illllmdiate Commanding Officer recom
mending consideration for discharge and the accused tolci: him to return 
the following day. He returned and was told to report to the Detachment 
of Patients in two days. This he did and was givan orders to go to Fort 
Dix, New Jersey, where he was discharged under Section X, AR 615-360 
(R. 332, 594, 806, 822, 840, 853; Pros. Exs. 57-60; Def. Exs. N, V, Y). 
The accused signed the letter dated 4 November 1944 requesting that 
Greenberg be assigned to the .Detachment of Patients (R. 840; Pros. Ex. 
59). Prior to the day Greenberg reported to Mitchel Field which was 
sometime,in October 1944, the accused telephoned the first sergeant, 
Squadron 11 B", and told him 11 to have Greenberg come and see him when 
Greenberg reported in from Pawling" (R. 855). The accused also called 
the morning report clerk of Squadron "B" twice by telephone about 31 
October or l November 1944, telling the clerk that 11he had Private 
Greenberg coming down .f'rom Pa·Vlling and that he send Greenberg directly 
to the accused. 11 On the second telephone call the accused told the 
clerk "not to give Greenberg any assignment because Greenberg was going 
to the Totachment of Patients for discharge" (R. 867-873). It was either 
during the last of October or the first part of November 1944 that the 
accused telephoned the first sergeant of Pawling Convalescent Center and 
told him 11 to send Greenberg's ~l file to the accused's office by the bus 
dri vern (R. 83 5-840) • 

# 

The Commanding Of.f'.t.cer of Pawling Convalescent Center wh:> had 
pretlously disapproved the request for discharge of Greenberg sometime 
in October 1944, called the accused by telephone and asked "wey Greenberg 
was discharged" and the accused told him •that it wasn't aey of his 
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business and that he should remember that Mitchel Field was running 
Pawling" (R. 845). The reason the Commanding Officer of Pawling Con
valescent Center disapproved the request for the discharge of Greenberg 
was that the basis of the request was Greenberg's com,plaint of his back 
and hay fever. Greenberg had been transferred to a desk job and there 
was no justification for that work to cause complaint of his back con
dition a.nd, since ~ fever season had been over for some tim, there 
was also no reason that Greenberg's hay fever could be bothering him 
(R. 843). No action for Greenberg's discharge under Section II or 
Section X of AR&.5-360 was initiated by the Commanding Officer of Pawling 
Convalescent Center, nor did he approve such action (R. 850-851). The 
order transferring Greenberg to the Detachment of Patients (R. 840; Pros. 
Exs. 57-5~) was "for discharge purposes UP. Far. 9g, sec. II, A.rt 615-360~ 11 

Greenberg never appeared before acy Board of Officers for a Certificate 
of Disability Discharge under Section II (R. 811). This was contrary to 
current directives and to the policy and operation of the hospital (R. 794
797). 

Specifications 12 and 13 of the Additional Charge, Private Moe 
Senate, formerly assigned to Postal Detachment No. 7, Provisional Battalion, 
Nn York Port of Embarkation, met a 1'r1end named ail•, whose last name ;is 
unkn:hn, in Brooklyn and paid him $2000.00 on ll December 1944 under an 
agreement that for $5000.00 this "Al" would introduce him to a .triend 
(the accused) and it' he (Senate) was below the minimum standards he 
,rould be discharged (R. 874, 930-931). On the same date they drove to 
a restaurant 1n Hempstead and later the accused arrived. "Al" motioned 
to him and he came over to their table. "Al" introduced the accused to 
Senate and said this was the fellow he mentioned that was sick. Senate 
then told the accused that he was on limited service and had pains in 
his left arm and chest. The accused said he would take him to the 
hospital (R. 874-8?5). Senate got into the accused's car and Al and 
the accused talked for about five minutes out of the hearing of Senate 
(R. 875-876). "Al" then left and they drove to Mi.tchel Field. On ar
riving there, they got into another automobile, a staff' car; am con
tinued on to Santini. The accused took Senate into the hospital, told 
a sergeant that Senate was sick and he was put on sick call. After 
waiting half an hour a Captain O'Connor called him in and asked Senate 
what was ,rrong with him, gave him a piece of paper and told him to go 
to Ward 16 (R. 876-878). Senate remained in the hospital until the lSth 
or 16th of January 1945, then reported to the Detachment of Patients, 
where he receiwd orders to go .to Fort Dix, where he was discharged 1.nd 
thereafter on 19 January 1945 paid "Al" an additional $3000.00 (R. 878-'179, 
932). Senate does not lmow "Al's" last name (R. 932), but Special Agent 
Ja~s J. McI:onough., FBI, said the person that Senate was 1lith in the 
restaurant in Hempstead was a party named Charles, whom the accused, in 
a confession to Special Agent McI.onough, said was a close friend o! 
Santaniello (R. 921-922). 
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Tho ward in tr..e hospital to which Senate vtas admitted was in 

charge of Captain O'Connor who observed Senate during his hospitalization 

and found him fit for full duty (R. 903-918; Pros. Ex. 76). On his dis

charge from the hospital orders were issued £or Senate's return to his 

organization (Pros. Ex. 71) but these orders were revoked (Pros. Ex. 72) 

and he was orciered to Fort Dix for discharge from the military service 

under AR 615-365 and wn Circular 370 and "'M Hq Div. Postal Bn, NYPE 

Aney Postal Terminal New York dd l4 Jan. 1945." (Pros. Ex. 73). When 

the accused was shown a photograph of Senate by Federal Bureau of 

Investigation agents, ha stated that he would refuse to make any written 

statement regarding Private Moe Senate., because "that's the case that 

would hang him" (R. 920). 


Second Additional Charge and Specification: Priv&.te Daniel J. 

Fatrissy was in New York on a furlough from Camp Crowder., Missouri, in 

Septenber 1944. At the Cafe Zanzibar the accused who was seated at a 

table with some officers and a civilian made the remark when Patrissy 

wa:s dancing with his wife (Mrs. Fatrissy) ttYou are doing all right." 

Later the accused sent a drink over to their table., which Patrissy ac

knowledged with a thank you and nodding and then went over to accused, 

introduced himself, and they started talking about the Army. furing 

the conversation Patrissy mentioned that the lady he was with was his 

wife, that she was going to have a baby., and that he would like to be 

near home. The accused said that he was stationed at Mitchel Field 

and, if ha could help, that Patrissy should give him a ring., and gave 

Patrissy his telephone number in Hempstead (R. 941-943). 


In the latter part of October 1944, Patrissy was stationed 
at Camp Kilmer., New Jersey, being processed for overseas shipment. 
He came home on a twenty-four hour pass, phoned the accused, and an 
appointment was made to meet that night at the Cafe Zanzibar. They 
met in the bar and discussed the transfer of Patrissy to Mitchel Field 
and the fact that Patrissy was "hot" where he was stationed and that 
Patrissy could only raise $500.00. The accused told Patrissy to meet 
him at Mitchel Field the following day. Patrissy returned to Camp Kilmer, 
got another pass., came home, got the money (~500.00) which he borrowed, 
and came to Mitchel Field where he met the accused at the main gate. He 
got L'l the accused's car and told the accused that "he was leery about this,• 
but the accused made no reply. They drove to Santini and stopped at a 

• 	building on the way., where the accused got out and suggested that Patrissy 
go into the cafeteria and eat something. Patrissy said he was not hungry 
and stayed in the car. The accused returned and they proceeded to Santini 
where the accused took him to a barracks building. niring the ride to 
Santini., Patrissy took the $500.00 out of his pocket and placed it on 
the seat of the car. The accused saw him do this. Patrissy worked as 
a clerk in the Detachment of Patients for £our or five weeks., after 
which time he was sent to Fort .D!.x, New Jersey, and discharged from the 
Army (R. 944-953). 
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On 30 October 1944 a TWX was sent from the hospital at Mitchel 
Field, New York, signed by the accused, to Patrissy 1 s Commanding Officer, 
Camp Kilmer, New Jersey, requesting service record and allied papers and 
stating that Patrissy :was admitted to the hospital 29 October 1944 (R. VO, 
309, 939; Pros. Eic. 77). Patrissy had never been admitted to the hospital 
(R. 939-940). 

It is further sh:>wn by proseculii·on1s evidence& The accused 
never had authority to grant furloughs to personnel who were not patients 
in the hospital (R. 438). The accused was over all superior officer in 
the Adrn1nistrative Section and it was his job to keep close watch on 
the Detachment of .Patients and see that orders were properly written and 
published (R. 419-420). 

Ths evidence shows that a written confession of the accused was 
taken on 26 June 1945 by special agents of the Federal Bureau of Investi 
gation, wherein the accused admitted that he and Jilllllzy' Santaniello con
spired in the transfer of Privates Sposato, Giangrasso, Vigorito, Tafuri, 
and Santa Maria (R. 697-702; Fros. Ex. 55), as follows: 

"June 24th, 194.5 

I, Alphonse J. Fabbricatore, Major in the A:rey of too 
United States A.S. No 01534478 make the following voluntary 
statement to J. J • .Mcibnough and o. J. Flynn who have identi 
fied thamselves to me and whom I know to be Special Agents 
of the Federal Bureau of Investigation. No threats or pro
mises of any kind have been offered to ine to induce me to 
make this statement and I have been told that aeything I 
do say may be used against me in a court of Law• . 

I first met Jimmy Santanielo in the summer of 1943 when 
he was a private. He was stationed at some camp in the west 
and was home on furlough. A very close .friend o! mine 
brought JiIIDizy" to Mitchel Field and introduced him to me. 
I do not care to identify this friend of mine because I con
sider him a relative, having been god father to one of his 
children. He asked me if I could do an;yi:,hing .for Jimmy'. 
I took Jimiey to see Col. Hubbard and a Capt. Adelmann. 
They examined him and found that he had a temperature and 
he was ordered hospitalized. He was in the hospital for a 
few months and subsequently received a medical discharge 
and a certificate of disability. 

Following his confinement in the hospital, on at least 

one occasion I took Jimmy to tha Belmont Race Traclc. I re

call that on one occasion I ran short of ;funds and that 

Jimmy loaned me a hundred dollars. I tried to repay th!J 

loan but he refused to accept. I later considered this 
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debt canceled when I cashed a check for Ji.mley and it bounced._ 

About the time or too birthday of Col. Oliver Neiss 
I had planned to give a party in his house. I was temporarily 
short of cash at the time and Jimmy threw the party. . It 
was held at the Cafe Zanzibar in New York City. It was at 
tended by Col. Neiss, Major Ernest Weymuller., Jin:m:G" 
Santaniello., Chips (tu.ll name not known) Jimmy's brother 
Jerry, and a few others whose name I. do not recall. 

I recall that Major Weynn.iller attended a wedding with 

Col. Neiss and myself and that Col. Neiss and I attended the 

wedding o:t Jimmy • 


. I remember that at the celebration of Jimmy1s wedding, 
Jimmy introduced Col. Neiss to a sergeant., a boxer and asked 
the Col. if he could help him. Col. Neiss was very angry and 
said th.at he did not discuss these matters outside his office. 

Shortly thereafter I met Jitllley' and bis father am a 

soldier by the name of Tafuri and the latter I s .father at the 

Terrace Room on .Franklin St • ., Hempstead., N.Y. Jilnmy told 


· me that the Tafuri family had had a lot of hard luck and 
illness and that the soldier was needed near home by the 
family. He asked me to have him transferred to Mitchel 
Field and I agreed to do so. Ji.JnnG' mentioned no money to me 
that night. 

. About a weak later Jimmy brought this soldier Taturi 

to ULtchel F1eld. I took him to: the Detachment of 

Patients. I believe he was subsequently admitted to the 

hospital and later transferred to the medical detachment. 

I don't recall what Tafuri' s ailment was. 


At a subsequent date, while attending the wedding ot 
Jinuq1s sister I was introduced to a Mrs. Santa Maria by 
Jimmy. She spoke to me in Italian and told me that she had 
a son in the army and would like to have him transferred 
to a spot near home. I agreed to see what I could do tor 
her son. I believe that this was the older brother. To the 
best of my recollection Ji.mmy later brought the Santa Maria 
boy to the hospital and I had him admitted to the hoepital. He 
was supposed to be suffering .from a kidney ailment. Uter 
sometime in the hospital, Santa Maria was assigned to the 
Motor Pool and drove a sta.ti' car. I recall t.tiat there was 
another Santa Maria boy by. the name o! Johney' whom Jilmey' 
brought to the Field and !or whom I obtained a transfer. 

I arranged the transfers ot Anthony Di.Angelo, Lawrence , 
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Vigorito, Carl Sposato, a soldier by the name or Giangrasso 
and numerous other men. 

·- I objected strenuously with Jimmy but he threatened to 
'frane' Col. Neiss and Major 'Weymuller and say that they 
had helped arrange the transfers of these men. He told me that 
he had received money from these men for arranging their transfers 
and that he had already spent it. He threatened to show pictures 
of Col. Neiss, Major Weymuller and myself taken at the Cafe 
Zanzibar. On at least four different occasions Jimmy o.t'fered 
me several hundred dollars but I refused it. 

I recall that in the case of Di.Angelo the CO (Registrar) 
at the hospital reported the matter to Col. Neiss who 
questioned me as to-Di.Angelo's status. I told Col. Neiss that 
I was 'just doing a favor for a .f'riend. He ordered me to have 
Di.Angelo returned to his station at once. I telephoned Di.Angelo 
and told him he 1V0uld have to return._ That night before the 
orders were issued Jimmy came to see me. He said that Di.Angelo 
w~ld stay or that he would say Col. Neiss had aided the trans
fer a?ld involve him. I had DiAngelo transferred to the De
tachment of Patients. I told him to keep away from Major 
Baker., a psychiatrist, who had told me that Di.Angelo was faking 
and that he., Baker., could find nothing wrong with him. 

In the case of Carl Sposato, I recall telling Ji.Bmzy" 
that he was crazy to bring Sposato back to the hospital. a second 
time because all the officers aid men knew him and knew that I 
kn811' him. Jimmy told me not to worry. I understand that SposatQ 
was in a hospital in New York and upon, Jimmy's advice told. them 
(the doctors) that he was stationed at Mitchel Field which was 
not true at that tim:i. The hospital called .Mitchel Field and. 
an army ambulance ·was sent to pick him up. 

I read and fully understand the statements I made above., 
consisting of eight pages and swear that they are true. The order 

_ and time of transfer of all men mentioned above ll'ill have to be 
verified as I cannot remember the exact dates. 

/s/ Alphonse J. Fabbricatore. 

Witnessed: 
J. J. McDJnough1 Special Agent, F.B.I. 1 New York, N. Y. 
G. J. F1ynn., Sp. Agt •., F.B.I., New _York, N.y.n 

In an oral statement to the same special agents, the accused denied 
generally that ha had received any monies· in connection with the transfers 
and discharges., but did admit that he found an envelope on his dest 
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containing $1100.00 and that Private Sposato told the accused that be
!ore he was transferred to Mitchel Field, he paid $1000.00 to Jimiey 
Santaniello. The accused further told the special agents that he would 
refuse to make any statement regarding Private Moe Senate because "that's 
the case which would hang me" (R. 9a)> The accused's letter to Mr. McGoey, 
head o! the Federal Bureau of In-vestigation o! New York, dated 27 June 
1945 (Pros. Ex. 54), admitting the gi.ving of his confession to special 
agents of the FBI, is hereinafter set !orth. 

"2'7 June 1945 

Dear Mr. McGoe::r 

I am sure that you will t'orgive me for taking up 

a few minutes of your time to read this letter because 

it concerns t110 of your men ani is written in the utmost 

sincerity. 


The supplementary true statement I made in the "Sam 

Boyer Case, n was the result of the combined e.fforts on the 

part of Mr. Wallace, a fine gentleman, and the dogged de
termination of Agent o. F. F~. · 


In my present difficulty, Agent Flynn has again 

succeeded in making me, voluntarily, speak the t:ruth in 

the interests of justice. This time, unfortunately, the 

truth will cause my being convicted and, justly so. Yr. 

Flynn should be commended for his aggressiveness and his 

fine understanding, in 'IIJ3'.0pinion, o:£ lmman faults - - 
even commen9ed after I •ve been sentenced. 


Please don't consider ma too much o:£ a rat, Mr, 

McGoey, for 'What I did I done because - first - I thought 

I was helping out some old !olka and - secondly - because 

of a situation a couple of crooks engineered me into. I 

know those aren't very good excuses but I speak the truth. 


Trusting you will preserve a ld.nd remembrance of Mr. 

Wallace, and Agent F1ynn, I remain, 


Respect.t'ully yours, 

/s/ Alphonse J. Fabbricatore 
.Major A. U, S," 

The evidence concerning the pay of the accuaed shows that during 
1944 and up to May 1945, he drew monthl;r trom the F.l.nanc, Otficer 1n 
amounts from $66,71. to $192.ll. In 1943 to July 1944 his monthly de
·posits in his bank accounts were in small amounts to $2,50.00. Beginhing 

•· 
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August 1944 his monthly deposits were as follows: August ~50, 
September $1700, October $1000 1 November $1201 December none, January 
1945 $1206.04; February $600, March $1800, April $1100, May none, 
June none, Jul¥ none., August $500. In addition, there was deposited 
to the account of the accused as trustee for his infant son, between 
15 June 1943 to 22 May' 1945, the sum of $1805 (R. 684-697; Fros. Eu. 
47-53). In November 1~44 the accused loaned to one Dave Rosenberg 
the sum of $.3000.00 of which $2000.00 was repaid (R. 736, ?'J?). 

4. Evidence for the defense: The evidence shows that the ac
cused was a very effi.cien~ officer, ambitious, energetic, a hard worker 
and seemed always to have the interests of the hospital and that of the 
Commanding Ofticer at haart. He was over-generous, easily imposed upon 
by officers and the staff and at times by enlisted men. He was inclined 
to take short cuts in doing his work. This was approved by his Com- · 
manding Officer as long as it helped the efficiency of the hospital 
and was not contrary to Army- Regulations or instructions (R. 420). The 
physical equipment:fbr a shop system for the convalescent, to rehabilitate 
vocationally and physically ambulatory patients was personally obtained 
by the accused. He also secured a more lenient pass system for such 
patients and otherwise got tbings done (R. 1036-1041). The accused 
assisted in revisirtg the Manning Tablas and obtained a large number 

~ 	 of additional personnel to handle the patients· evacuated from the 
E.'uropean Theater. He helped people .financially in loaning $200.00., 
~180.00 and ~?.300.00 to indivicl:uals during the period. following February 
1944., and he donated $500.00 to the Convalescent Fund (R. 1042-1047). 
~t seemed that nothing could go wrong with the hospital, while he was 
helping to steer things. He was loyal to the Aney, ·and worked extra 
hours in furtherance or the welfare or the hospital (R. l05.3-lOS5). 
His records as a noncommissioned officer and those as secretaey
treasurer of the Non-Com Club were superior. As Adjutant, hospital 
inspections were nearly always rated superior, and as an officer his 

., 	 efficiency ratings were superior. Ha was exceptionally e.t'ficient and 
generally well liked (R. 1056-1058). 

In the office of the Commanding Officer, Executive Of.deer, 
Adjutant and Sergeant Major., it was not always the practice for the 
one dictating a paper to sign it and should he be out, others would 
do it (R. 986-989). rhe request for orders, Locator Card and orders 
prepared for Private Marino (Spec. 5, Original Charge)., were prepared 
on verbal order or Li.euteIJant Russo (R. 989-994J Def. E:x:s. DD., T). 
The request/for orders for Private Senate (Spec. 12, 13, Add. Charge) 
was a f'orm letter and was dralfil up indiscriminately by enlisted per
sonnel and the initials and names of officers were likewise used (R. 995, 
996). . 

The accused never gave orders to the clerk-typist 1n the Re
quest and Orders Section trom 10 ~ 1943 to 30 November 1945 (R. 994)• 
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The first request for ot·de:..•s cor..cerning Private Moe Senate (Spec. 12., 
13., Add. Charge) for retu~~ to his organization was revoked by soms 
person and orders were issued transferring Senate to Fort Dix (Pros. 
Ex. 73). The accused did not tell the clerk-typist to revoke the re
quest for orders sending Private Senate back to his organization 
(R. 994-1002; Def. Ex. BB). 

Private Greenberg (Spec. 11., Add. Charge) could not have been 
in the aller~ clinic at Mitchel Field., unless he had been referred by 
another clinic. For an allergy Rhillitis~ reference would most likely be 
f'rom the Ear., Nose and Throat Clinic., although it was unknown where 
Greenberg cans from (R. 1008-1015) ~ In Pawling where Greenberg lived 
from May to October 1944, he was sometimes almost blind .from hay fever 
and sinus., at which times he looked quite bad and his eyes Tl8re swollen 
(R. 1015). 

The accused was held incommunicado prior to trial in a small 
room in a wooden building under guard (R. 1017; 'Def. Exs. HH-1, HH-2, 
HH-3). 

The accused personally questioned Private Patrissy (Spec. of 
Second Add. Chg) who., in answer to the question "Can you look me straight 
in the eye before this court and say that I am positively the officer that 
you met at the Cafe Zanzibar on or about 20 September 1944.," replied "lt 
is a mental thing with me•. I can't see myself taking so much responsibi
liw. That's what I am afraid of. See, I donIt know - maybe I am wrong., 
that's why" (R. 1062-1063). · 

Defense Exhibit KK received in evidence., wrJ.ch was a Form 
SS-A concerning the diagnosis of Private Carl J. Sposato (Spec. 3, 4., 
A.dd. Charge)., contains the following notations: "Constitutional psyc.ao
netirosis., cysteria., moderate" and on completion of the case n1 and 2 un
_improved." Disposition - "Luty" (R. 1069). 

The bank deposits o.f' Vincent E. (Ji.nmzy-) Santaniello show that 
during 1944 and up through May 1945., such deposits were not less than 
t/.00.00 and up to $55SO.OO. From October 1944 to April 1945 Santaniello's· 
deposits were not less than $213~.oo and up to $5550.00 £or each month. 
D.lring 1944 to May 1945., he had total deposits o.f' about $33.,000.00 and 
withdrawals of about $25.,000.00 (R. 1058-1059; Def. Ex. J). 

The accused elected to remain silent in his defense in chie!. 

5. Pleas and Motions-,_ 

Prior to arraignment of the accused the court granted the 
prosecution's motion, over the objection of the defense, to amend Speci
fication 2 of the Additional Charge, changing the date from 9 April 1944 
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to 28 February 1944 and chang:i.Dg the designation o! the organization 

to which the soldier named in the Specification had .formerly belonged 

(R. 4-5). The court properly permitted the amendment, as the g1.st o! the 

offense was the wrongrul transfer and the natur.e of the offense was not 

changed. 


The accused moved .for the reservation of bis right to c hallenge 
for cause at a later date, which was overruled. The court properly 
ruled that challenge tor cause known to the accused must be ms.de before' 
arraignment, but if grounds for cause were later discovered such challenge 
could be made as provided in paragraph S82., page 45 1 MCM, 1928 (R. 3-4). , 

The accused, after arraignment, pleaded to the general issue 

and was ~ranted a continuance for the presentation o! special pleas aid 

motions (R. S-12). On the convening of the court on 6 Iecember 1945, 

the defense requested permission to examine the whole court by general 

questions directed to all members of the court, as a basis for a possible 

challenge for ·cause. The court properly denied the motion, menbers of 

a court-martial are challenged separately, and not en masse 1 as provided 

by paragraph 5S, page 441 MCM, 1928 (R. 13-lS). 


In the B:>ard's deliberations upon the record caretul considera

tion has been given to the brief filed by Jacob Steinfeld, attorney for 

the accused, as well as his assistant defense counsel at the time· of 

trial, and his oral argument heard by the Board of Review on 8 October 

1946. Seven points in assignments of error have been made and argued 

at great length•. These we shall discuss in the order in which they have 

been presented. 


The !irst point argued is that the accused's motion to strike 
the Additional Charge and the Specifications thereunder and the Second 
Additional Charge and the Speci.tication thereunder should have been 
sustained and opportunity permitted tha defense to introduce evidence in 
behal.t' 0£ its plea, because the Additional Charge and all Specifications 
thereunder were illegally preferred as they were not prepared after the 
court had been ordered on the original Charge, thus prejudicing the rights 
of the accused and the right to a !air and impartial trial (R. 29), citing 

the Radovich case, CM ~83142 (1945), 4 Bull JAG 335, sec. 395(50), August 
1945, and paragraph 26, page 171 MCM, 1923. That prior to preferring, re
ferring and service o! all charges the status or the accused was in ad
ministrative restriction :from Z7 April 1945 to 11 May 1<145, in confine
ment from 12 May' 1945 to 18 October 1945 and in arrest in quarters until 
the date of trial. That the accuser held up the preferring of the Original 
Charge because he was in the process of investigating other offenses 'Which 
might result in charges am thought he could hook them onto the Original 
Charge, although he knew that tba accused was in confinement. That the 
defense offered testimony in support of its motion, which was· denied by 
the Law Member, as it was an interlocutory question. 
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The second point assigned as error is termed "a special plea 
to the jurisdiction that a fair and impartial invastigation was not had 
under AW 70.tt The de.fanse contended that there had not been substantial 
compliance with tr.a provisions of Articles of War 70 and 71, s.nd to sup
port his plea the accused was permi.tted to offer .testimony that he was 
placed in arrest in quarters 'Z7 April 1945, in confinement 12 May 1945 and 
in arrest in quarters l8 October 1945. 'While in confinement he was not 
allowed telephone calls or communication except when he was escorted to 
other places or guards were-present w.t th visitors. Certain regulations 
of the First Air Force were violated in that the guardhouse report did 
not show the specific Article of War under which the accused was in con
finement (Def. Exs. A-D). That the original Charges were preferred and 
sworn to 26 May 1945, forwarded to the Base Commander 3 July 1945, re
ferred to the investigating officer 5 July 1945, and returned by the 
investigating officer 'Z7 July 1945, on which last date they were for
warded to the Commanding General, First Air Force. That the Additional 
Charges were preferred, sworn to and forwarded to the Base Commander 15 
September 1945 and .forwarded to the Commanding Gemral, First Air Force, 
19 Septenber 1945. That the Second Additional Charge was preferred, 
sworn to 2.5 August 1945 and on the same date forwarded to the Base Com
mander and investigating officer, who returned it 'With the Additional 
Charges. That the advice of the Staff Judge Advocate wa~ submi.tted 24 
September and the case referred for trial 'Z7 September 1945 on which 
date the Charges were served on the accused by the Trial Judge Advocate. 
That the court made a blanket ruling sustaining objections by the prose
cution relat.i.ve to the defense questions to the investigating officer con
cerning the preliminary investigations made by the Inspector General Section. 

Points one and two can be discussed together, inasmuch as they 

raise the same issue. The defense cannot sustain its position tlla.t the Ad

ditional. Charge and the Second Additional Charge and all Specifications 

thereunder were illegally preferred, that there was a multiplicity and 


· accumulation of charges while the accused was in confinement, and that 
the refusal of the court to permit testimocy on point one was error. Even 
though the court properly denied the motion of the de.tense to offer proof 
in support of' point one, it did later grant such motion am permitted the 
accused to introduce evidence at length, which evidence was to the effect 
that the accuser, an Assistant Inspector. General, was to aid in the con

•duct of an investigation involving fraudulent discharges, which began 
27 April 1945 and ended somatbe in September or October 1945,; and that 
he had some information leading to all Charges and Specificat.i.ons and some 
evidence that the accused was involved in some of these fraudulent dis
charges, when the original Charges were preferred. 

The evidence shows successive delays in the pre.ferment of the 

Additional and Second Additional Charges. l)ie to the length and scope 

of the investigation trom which developed evidence ofsarious offenses 

as cc:ntai.ned in this record ot trial, such delays were justified. The 

question ot whether the rights o.f the accused were prejudiced is not 
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considered controversial, since the accused was aware of the investi
gation and told the investigating oi'ficer (Major Fingold) throughout 
and at its tennination, that ha was entirely satisfied with the in
vestigation and that Major Fingold has been fair and impartial and had 
complied with every request that he (the accused) made of him (R. 204). 
The most that can be said on this point is that it is not a question of 
jurisdiction, but rather a procedural one, answered in cases that will 
be discussed after point two has been analyzed. As to point two "a 
special plea to the jurisdiction of the court, n that there had not been 
substantial compliance with the provisions o! Articles of War 70 and 71, 
in that the investigation made had not been .fair an:i impartial, .that the 
accused ms not furnished & copy of the charges within eight days after 
his arrest, that he had been subjected to a lengthy incarceration contrary 
to Article of War 70, and that a prolonged arrest goes to the substantial 
rights of the accused to a fair and impartial trial, the following is 
stated by way of analysis. It would seem that tha provisions of ArticJe 
of War 70 were substantially complied with, as the accused stated that he 
was entirely satisfied with the investigation and that all of his requests 
had bean granted by the investigating officer. The evidence adduced in the 
record indicates that a long period of tina would be required tc complete 
an investigation of the offenses alleged in the Specifications am Charges 
in this case. The incarceration of the accused, the failure to specify 
the Article of War at the time of bis arrest., a.nd the failure to furnish
the accused with a copy of the charges within eight days after his arrest 
are not jurisdictional matters (CM 2':8477, Floyd, 17 BR 149, 154-156; 
CM 237032, Nelson, 2.3 BR 2.31,, 2/+S; CM CBI 194 Ransom; CU 2737911 Gould, 
47 BR 57-58). In t."le above cited cases the provisions of Article of War 
70 are considered procedural in character.,. as it does not deal with ac
quisition, since jurisdiction of the person and subject matter is con
ferred by statute. Errors or irregularities in procedure are not regarded 
as fatal to the validity of the proceedings unless a substantial right of 
the accused is thereby prejudiced. 

The failure to serve the accused with a copy o! the Charges 
within eight days after his arrest· and the period of his incarceration 
are also procedural matters and do not go to the jurisdiction., on the same 
reasoning as set forth in the above cited cases. Therefore· the court pro
perly denied the motion to strike the Additional and Second Additional 
Charges and the Specifications thereunder, as well as the special plea 

. to the jurisdiction of the court. 

The third and fourth points assigned as errors are so closely 
related that they can be discussed together., as they pertain to the 
accused's confession and are termed "incriminating statements of 26 and 
Z7 June 1945," respectively (Pros. Exs. 54, 55). The accused objected 
to the introduction in evidence of the so-called incriminating statan.ent 

o! 1945 which is a letter written by accused to Mr. McOoey, head of the 
New York Office of The Federal Bureau of Investigation., urging as grounds, 
the accused's restraint, his ignorance of the Charges until ·S July 1945, 



(291) 

the r"'fusal ot permission to visit his wife on the day their child 
was born causing him great anxiety am mental distress, and the taking 
of nembuthal and phenobarbital tablets on the evening prior to and on 
the early morning of his meeting with Special Agents McDonough and Flynn, 
which he told then about before giving his signed confession - "incrimi.nating 

.statement of 26 June 1945.n That Special Agents McDonough and Flynn of 
the Federal Bureau of Investigation said that they wanted information con
cerning civilians to vdlom money was paid and faithfully promised the accused 
that "they could understand these transfers" and they were sure that he 
would not be tried by a military or civilian cout't as all that they needed 
was one statement like that and they would talk with Colonel Wold, the Air 
Inspector, to pe:rnrl.t too accused to see his wife occasionally at home. 
That the accused would never have signed too statement of 26 June 1945 
had the Special Agents not promised to keep certain narms contained in 
said statement a secret; this the accused claims was an inducement for 
him to sign. That the drugs he had taken left him drovrsy and nauseated, 
and that the lengtey interrogation as well as the transcribing of the 
interrogation of the accused's confession (the incriminating statement 
of 26 June 1945) not being verbatim, also were factors to be considered. 
The same argument was made in support of the accused's objection to the 
incriminating statement of 26 June 1945 (the accused's confession, Pros. 
Ex. 55). As to the merit of the accused's objection to the introduction 
of the incriminating statement of 'Zl June 1945 (Pros. Ex:. 54) the Board 
is of the opinion that it is without any foundation, because this state
ment in the form of a letter to Mr. McGoey clearly and unequivocally ad
mits the accused's guilt and establishes the confession of the accused 
(Pros. Ex. 55) as .freely and voluntarily gi.van. It re.f'utss the testimony 
of the accused, who took the stand as a witness for the special purpose 
of contesting the admissibility of his confession, and corroborates the 
evidence given by Special Agent McDonough that the accused signed his 
confession voluntarily without any promise or inducement. Special Agent 
McDonough further gave evidence that the accused had helped in investi
gations with the Federal Bureau of Investigation and knew their methods. 
Inasmuch as the defense's argument in objecting to the admissibility of 
both incriminating statements (:Pros. Exs. 54, 55) is based on the same 
grounds, any repetition would be surplusage. The Board is of the opinion 
that the incriminating statements (Pros. Exs. 54, 55) were properly ad
mitted. into evidence and a review of these exhibits will show that any 
citations on 8 the law of confession" to support its opinion is unneces
sacy, as there is no error involved. 

As to point five, next assigned as error, that the Tra: 1 s 
(teletype massages) wer~ introduced in evidence over too defense's ob
jection., without proper foundatio}\ to prove transmission., the accused 
relies on the testim:>ey of the Base Sergeant Major, Master Sergeant w. E. 
Slivka, to support his contention that teletypes (Pros. Ex:s. l., 2, 5, 10, 
13., 14, 16., 39, 40, 42., 45, 62, 63, 68, 77) were erroneously admitted, in 
that Sergeant Slivka 'Who performed "duties 1n connection with the transmission 
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of teletype messages," testified on cross-examination that he had no 
personal knowledge that the original o! the teletypes, as specified 
above, were transmitted by the First Air Force Signal Center. The 
question presented is whether the prosecution failed to introduce 
proof connectine tha initiation o! the aforesaid teletype, through 
the Base Signal Center to the Fi.rat Air Force Signal Center for 
transmission to the destination contained in the teletypes. For a 
better understanding of the practice used at Mitchel field for tha 
transmission of teletypes emanating trom the Regional Station Hospital, 
the prosecution presented evidence that the teletype messages from the 
hospital are sent to the Base Headquarters from where they are forwarded. 
to the Base Signal Center, where a number and identifying marks "M.T.L." 
for Mitchel Field am nyn for medi.cal are placed, and the original copy 
is taken by messenger to the First Air Force Signal Center for trans
mission. One copy is returned to the Base Headquarters for filing, one 
copy retained by the Base Signal Center where it is placed in,a master 
file and an::, additional copies are returned to the section which originated 
the TVDC teletype message. The number on the message am the stamp by the 
Base Message Center shovdng the date received and the fact that the mas
sages are not returned or cancelled, is tbs method tor detennining that 
tha messages have been transmitted. The prosecution established the 
agencies through which a teletype is processed tor transmission by Ser
geant Slivka, who identified Pros. Exs. l, 2, 5, 10, 13, 14, 16, .39, 40, 
42, 45, 62, 63, 68, ?7) as messages sent to the First Air Force Signal 
Center. Therefore it is presumed in the absence ot anything to the con
trary that the messages received in evidence had been transmitted on the 
reasoning set forth in Ruling Case Law, Vol. 26, paragraph 26, page 598, 
llhich reads as follows: 

"The presumption is that a telegram properly addressed 
and deposited in a telegraph office, with charge prepaid 
reached its destination and was delivered in accordaree "With 
the obligation which tbs law imposes upon telegraph companies. n 

The defense raises no questions that tha messages were not sent by the 
Base Signal Center by messenger to the First Air Force SiV1al Center, 
nor that the Basa Signal Center was not an agency of tbe first Air Force 
Signal Center. Therefore it would seem that the messages in controverey 
had been transmitted. The court properly admitted in evidence the tele
types identified as Pros. Exs. l, 2, 5, 10, 13, 14, 16, 39~ 40, 42, 45, 
62, 63, 68, 77, as the defense has not offered evidence to overcome the 
presumption above stated. 

The sixth point assigned as error refers to morning reports 
(Pros. Exs~ 18, 23, 25, Zl, 28 1 30, 43) which were received in evidence 
over objection by the defense. The objection was that the entries con
tained in these morning reports were not current entri as and therefore 
were hearsay. The objection'to the morning reports• (Pros. Exs. 23, Zl, 
.30, 43) admission in evidence should have been sustained., but the admission 
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of the morning reports (Pros. Exs. 18, 25, 28) was proper, as the record 
contains the proof that TVJX, dated 21 October 1943 (Pros. Ex. 14), ad
dressed to Private Joseph Taf'uri's organization, stating that Tafuri was 
a patient in the Regional Station H0spital, is sufficient to support the 
entries made in said morning report (Pros. Ex:. 18) on the reasoning cited 
in CM 273922, Artega, 47 ER. ll6-117. Special Orders No. 69, dated 9 
March 1944 (Pros. Ex. 24) support the entries in tre morning report 
(Pros. Ex. 25) under the above citation. The conversation that Captain 
Stilphen had with the accused relative to Private Tafuri 1s coming to 
Squadron "B" for assignment and bis subsequently being assigned is con
sidered a current en try as Captain Stilphen, the Commanding Officer of 
Squadron JtB11 , duly authenticated the extract copy of the mo ming report 
(Pros. Ex:. 28) and did have personal knowledge. 

The seventh point assigned as error concerns the failure ot 
the irosecution to prove beyond a reasonable doubt that the accused com
mitted the offenses alleged in the Charges and any Specifications there
under, and that the accused was within the jurisdiction of the court. 
The argument in support of this contention is contained in the accused's 
brief, termed the "Appellant Brief," and covers from pages 10 to 67. To 
set out excerpts of such argument, in support of matters as to which 
errors are assigned, would needlessly prolong this opinion. 

We have carefully analyzed the argument presented by the accused 
as to point seven, and all the evidence contained in the record, and con
clude that the accused was within the jurisdiction of the court. Even 
assuming the provisions of Articles of War 70 and 71 were not literally 
complied with, no substantial rights of the accused were prejudiced. A 
penetrating review by the Staff Judge Advocate in the Brown case (CM
206697), is quoted in support of the Board• s opinion: 

"If*** a thorough and impartial investigation is not 
had fani/ nevertheless the charges are preferred for trial, a 
fair trial is had which results in conviction and the sen
tence is approved; all that the accused has s.iffered is injuria 
sine <iamno, a technical wrong which did hiw. no harm. The 
law ought not to admit that a guilty man is hanned if tried, 
convicted and sentenced; and, if he has had a fair trial and 
has been convicted, the law, if it does not stultify itself.', 
must assume him to have been guilty. The case therefore falls 
within the exact language of A.rr. 37. ***It was no part o: 
the purpose of the authors of A.w. 70 to prevent the trial., 
conviction, and punishment of a guilty man. tt 

The court properly overruled the defense motion to strike Speci
fication 3 of the Charge as being a lesser included offense of Specifica
tion 2 of the Charge, Specification 4 of the Additional Charge as being a 
lesser included offense of Specification 3 of the Acditional Charge, Speci
fication 6 of the Additional Charge as being a lesser included offense of 
Specification 5 of the Additional Charge, Specification 8 of the Additional 
Charge as being a lesser included offense of Specification 7 of the Addi
tional Charge, and Specification 13 of the Additional CharGe as being a 
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lesser incLuded offense of Specification 12 of the Additional Charge. 
The Specifications alleging wrongful acts of transfer of the soldiers 
concerned are substantive offenses and therefore are not included in 
the Specifica~ions allegiog conspiracy with the accused and others. It 
was proper to prosecute £or the conspiracy as well as for the substantive 
offenses, which were the object o:t the conspiracy (CM 273791, Gould, 47 3R 
67, 68). The defense cited paragraph 242, page 22, TM 27-255, February 1945, 
and paragraph Z7, MCM, 1928., pertaining to the unreasonable multiplicity 
of charges, as authority in support of its motion. In the present case the 
Charges and Specifications allege separate and distinct o.t'fenses, therefore, 
the rule against multiplicity of Specifications is inapplicable (MCM, 1928, 
par. 149g; lligest of Opinions of the Branch Office of The Judge Advocate 
General, MTO, page 14). For further c:l:i.scussion on the offenses charged, 
a brief narration of what constitutes common law conspiracy and how it 
differs from the Federal Criminal Coda in the only material fact that an 
overt act is not required to be either alleged or proved is as follows: 
J. criminal conspiraC""J is a combination of two or IIPre persons to do an 
unlawful act or to effect an unlawful object by any means., or to do a 
lawful act or to effect a lawful object by unlawful means or in an un
lawful manner (Pinkerton v. United States, 145 Fed. (2), 252, 254; 
CM CBI ll4, Ranzenger et al). This definition of a conmen law conspiracy 
was first enunciated in 1821 by the Court of. Appeals of Maryland in State 
v. Buchanan, 5 Harr. artd J. 317, 9 Am. Dec. 534, and has been almost 
universal.ly followed in the Federal Courts as well as in most of the State 
courts ever since. The Federal Criminal Code has not changed the nature 
of the offense of conspiracy, but has added merely the requirement that 
an overt act to effect the c:bject of the conspiracy be charged and proved. 
It is necessary to prove unci.er the Federal criminal Code not only the 
existence of the unlawful combination but also that one or more of the 
confederates did an overt act to effect the common object (McGirmiss v. 
Uni,!,ed States, 256 Fed. 621; CM 273791, Gould, 47 BR 65). "Punislunent 
for a conspiracy to commit a crime and for the overt act which is the 
object of the conspiracy does not constitute double punishment" (Sec. 385, 
Criminal Law; l5 Am. Jur. 60, citing Sneed v. United States (c.c.A. 5th), 
298 Fed. 911; 37 A.L.R. 772, Writ of Certiorari denied in 265 US 590; 
68 L. Ed. 1195; 44 S. Ct. 635). 

In this case both the conspiracy and the subsequent acts of 
the accused are serious offenses. If one is considered more serious 
than the other, then they properly fall within the rule in paragraph Z7, 
MCM, 1928, that lesser offenses may be alleged when the less serious 
"serve to explain the circumstances of the former" or to show aggravated 
circumstances, or when sufficient doubt as to facts or law exists to war
rant making one transaction the basis of charging two or more offenses. 

Evidently the court followed the rule in paraeraph 80~., page 

67, MCM, 1928: 
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"If the accused is found guilty of two or more ottenses 
constituting different aspects of the same act or omission, 
the court should impose punishment only Yd th reference to the 
act or omission in its most important aspect. 11 

in arriving at the sentence of the accused. 

6. Sufficiency of Proof. 

Specifications 1, 2, 4 and 5 of the Charge allege generally that 
accused knowingly caused false official reports to be made, respecting 
Asta (Spec. 1), Frankel (Spec. 2), Arlotta (Spec. 4)., and Marino (Spec. 
5), to the respective commanding officers, with the intent to deceive 
each commander concerning the true status of such member 0£ his command. 

The essential elements of each offense, as charged, are the 
falsity of the report., that accused caused it to be made, that he then 
knew it to be false, and that it was int ended by him to deceive. Direct 
evidence proves that the accused caused TWX 1s to be sent each commanding 
officer, stating the respective member of bis command had been admitted 
to the Station Ho'spital, Mitchel Field, and that the records of such 
Hospital failed to show any such admissions., thus definitely establishing 
the first two elements. The remaining elanents of knowledge and intent 
are so intermingled they must stand or fall together. It.was accused's 
official duty to know whereof he spoke and he had easy access to the 
Hospital admission records. It is certainly a reasonable presumption 
that he did know, and consequently that he intended to deceive by bis 
acts. The defense sought to establish at least an inference that such 
messages, as well as similar messages referred to in other Specifications, 
were of a routine nature and were simply processed by the accused, in a 
ministerial capacity, wi. thout personal knowledge of the truth or falsity 
of their contents. During this period a large number of men were processed 
through the Hospital., and it is conceivable that, in some instances ot 
routine nature, an officer charged with over-all supervision of adminis
tration might sign documents prepared by his subordinates without checking 
their veracity. However, in three of these instances·, it is affirmatively 
proven that accused acted in a capacity beyond that of' an impersonal ad
ministrator performing a ministerial act: he personally knew and had 
several conversations with Asta, and he personal!~ telephoned directions 
to send the ffl' s concerning Asta, Frankel, and m-lotta. Obviously the 
evidence supports the findings ot the court as to toose three Specifications. 
As to the Marino case (Spec. 5) - the Board has considered carefully the 
possible inference of innocent error, but in the light of all the evidence 
pointing to full knowledge by the accused we are unable to justify any con
clusion other than that of his g.ti.lt. 

Specification 3 of the Charge alJeges generally that accused wrong
fully and without authority caused a convalescent furlough to be issued 
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Frankel when he was not entitled thereto. ·Direct evidence proves: 
Frankel was not entitled to the furlough; accused had no authority to 
cause its issuance; and that accused did nevertheless cause it to be 
issued. This act is wrongful in itself, but its culpable nature is 
more clearly and definitely inferred from the fact that accused personally 
directed the issuance of the furlough when there is every reason to be
lieve he knew he was without authority to do so. J.gain the evidence of 
surrounding circumstances, particularly his personal interest in behalf 
of Frankel, negatives any inference of :f.nnocent ministerial error. 

S_pecifications 2 1 4, 6 and 8 of the .M.ditional Charge allege generally 
that accused wrongfully and without authority caused Santa Maria (Spec. 2), 
Sposato (Spec. 4), Giangrasso (Spec. 6), and Vigorito (Spec. 8) to be trans
ferred from their proper organi..zations to various hospital installations 
at Mitchel Field, for the purpose of enabling them to evade further duty 
with their proper organizations. The essence or each offense, as charged, 
is the causing of the transfer, the lack of authority for such act, and 
the wrongful purpose as alleged. 

Direct evidence proves that the men in question were regularl~r 
assigned: Santa Maria and Sposato to companies in Infantry Replacement 
Training Centers, Giangrasso to a training unit of the Army Service Forces 
Training Center at Fort Warren, and Vigorito to the Casual Detachment, 
Bes ton Port of Einbarkation. It further proves all were transferred to 
units of the Medical Department, 'Mitchel Field, as alleged, th.at such 
transfers were caused by accused, and that accused had no authority to so 
act. 

There remains the element of wrongful purpose. Obviously such 
transfers "enabled" the soldiers in question to uevade further duty with" 
their "proper organizations," and in view of the unauthorized nature of 
the transfers it is reasonable to assume that the man themselves hoped 
and intended to trade a hard and precarious assignment for the safety 
and proximity to home of their hospital berths. The real question which 
must be resolved is whether accused acted in innocent error or with a 
wrongful purpose as alleged. The evidence is amply clear that accused 
was well aware of the true milltary status of each of these men and had 
more than a casual knowledge of their personal affairs and desires. That 
he was fully aware of the culpable nature of his own acts in these trans
actions is clearly disclosed by his own confession. 

Specifications 11 and 12 of the Additional Charge allege generally 
that accused wrongfully and without authority caused Greenberg (Spec. 11) 
and Senate (Spec. 13) to be transferred to a Separation Center for the 
purpose of disability discharge, then knowing they had not been found by 
competent authority to be below required physical standards. 

The essential elements of these offenses are: That·accused 
lacked authority to make the transfers; that he caused them to be made; 
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that he knew the men had not been found by competent authority to be 

below minimum physical induction standards; and that his purpose was to 

obtain their discharges as alleged. 


Direct evidence proves that the transfers were made, that they 
were cauaed to be made by accused, and that the transferees had not been 
tound by competent authority to be below the minimum physical induction 
standards. Likewise, from this same evidence, the purpose of the trans
fer is obv.iously established. There remains then the question ot whether 
or not the accused knew of the lack of preliminary medical determination 
or realized its necessity as a legal basis for such actions. Certainly if 
he did have such knowledge tI:iere can be no question ot his guilt. 

Such transfers and discharges were made under color of the 
prov.isions of AR 615-365 and War Department Circular 370 (1944) but with
out proper compliance, therewi. th. The official duties of the accused de
manded that he have a thorough working knowledge of those pro'Visions. He 
obviously must have knollll, since evidence introduced by the defense clearly 
indicates he was an exceptionally capable otticer of above average intelli 
gence, that they required in all such cases, as is plainly stated therein, 
a finding by oompetent medical authority that the subject was peysically · 

, below minimum induction standards. An even cursory reading of. the evidence 
in respect to these two transactions, as hereinabove abstracted, proves 
beyond a doubt that accuaed was well acquainted with both Greenberg and 
Senate, and the conclusion that he was .fu.lly aware of the wrongful nature 
of his· actions respecting their transfers is inescapable. Greenberg's 
commanding officer, a medical officer, remonstrated with accused concern
ing that transfer. and was told by accused itthat it wasn't any ot his 
business." Federal Bureau of Investigation agents, while questioning 
accused, mentioned Senate. Accused refused to make any statement regard
ing Senate, and told the agents "that's the case which would hang me." 

Specifications J, 51 7 1 and 12 of the Additional Charge allege 
generally that accused conspired with another (Santaniello as to Specs. 
3, 5, and 7; na person or persons unknown" as to Spec. 12) to defraud the 
United States by causing soldiers (Sposato, Spec. 3; Giangrasso, Spec. 5J 
Vigorito, Spec. 7; and Senate, Spec. 12) to be wrongfully transferred. A. 
consideration tor such action was alleged in Specification 5 ($11 250.00) 
and Specification 12 ($5,000.00). (The court, in its findings, deleted an 
allegation ot consideration in Spec. 7). The essence o:f each ottense is 
the conspiracy as distinguished .from any resulting action, but i.f monetary 
considerations, as alleged in Specifications 5 and 12 are to remain therein, 
they must likewise be founded upon legal evidence, since they go to the 
degree of the o.f.fense though not to its substance. It seems obn.ous that 
the acts, as alleged, in themselves show a fraud against the United States. 

Direct evidence proves that each of the t·rans.fers referred to 
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herein were in i'act made and were effected by the accu.sed (See discussion 
of sufficiency of proof as to Specs. 4, 6, 8 1 and 13). This leaves then 
only the matter oi' conspiracy, and where applicable the monetary consider
ation, for discussion here. 

Sposato testified, during the trial, generally as foll.01rs1 He 
had known Santaniello £or some time. Santaniello told him he knew a 
captain at Mitchel Field 1lho would see that he was treated and taken care 
oi', took him to Mitchel Field., introduced him to the accused., and then 
told Sposato &ithey would take care of him." 

Ginagrasso testified., during the trial, generally as follmrs a · 
He had known Santaniello for six or seven years. He made an agreement 
with Santaniello that, in consideration of the payment to Santaniello 
of $1250.00 hs would be transferred and stati~ned at Mitchel Field as 
long as a 11captain., 11 known to Santaniello., who -would effect the transfer., 
would be stationed there. He was taken to· Mi.tchel Field twice by 
Santaniello and on the latter visit was introduced to the accused who, 
after a conversation with Santaniello out of witness• hearing., sent him 
to Squadron B. He paid the $1250.00 to Santaniello and his supposed 
agent. 

Senate testified, during the trial, generally as follcms: He 
met a man named "Al" and agreed to pay him $5000.00 in consideration for 
an introduction to a •friend" of Al's who would., if Senate were below 
minimum physical standards, get him a discharge. •n• thereupon intro
duced Senate to the accused., telling the accused this was the fellow he 
mentioned that was sick. After a conversation between "Al• and the ac
cused., out of Senate's hearing, the accused took Senate to Mitchel Field. 
Senate paid "il" the $5000.00. 

If a:tf3' doubt of a conspiracy as to these transactions remained 
it would be conclusively di.spelled by the confession of the accused as to 
the Sposato and Giangrasso cases ani., as to the Senate case, by his reply 
to the agents of the Federal Bureau 0£ Investigation., when they asked him 
about it, that he would make no statement u •that's the case which woul.d 
bang me." However, the conspiracy alleged in Specification 7 (with 
Santaniello to transfer Vigorito) is not so obviously proven except by 
accused's con!ession. Vigorito testified~ respecting Santaniello, only 
that he had known him "about fl.ve or six years." It appears obvious 
that the court, in this instance, based their finding of guilty on 
accused• s confession. The law is well established that the corpus delicti 
cannot be established b7 an accused's confession alone, unsupported by 
corroborative evidence (J.£Y, 1928, par. 114, P• 115). Such corroborative 
evidence must affirmatively appea.i, as to ~ Specification. In this 
instance the Board is of the opinion that a demonstration or similar con
spiracies., even though the conspirators involved are the same persons., 
coupled nth a simple fact that Vigorito lmew Santaniello, is not sufficient 
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as the basis f)r using accused's con.fession ~o prqve ~ conspiracy as 
alleged. Therefore., the Board is of .the opfnion that there is not suffi
cient admissible evidence to support the findings ot guilty by' the court 
as to Specification 7. 

Specification 1 of the Additional Charge alleges generally that 
the accused wrongfully and w1thout authority caused Tafuri to be trans
ferred for the llpurpose of enabling him to 11 evad,e overseas duty "with 
his proper organization." Direct evidence proves Tai'uri was regularly 
assigned to the ?6.3rd Antiaircraft Artillery Battalion., then at the 
staging area., Camp Stoneman., California; that he was subsequently tra.ns
f'erred to the Detachment., Medical Department, Mitchel Field; and that 
such trans.tar was made without proper authority. There remains then to 
be determined 1Vhether such transfer was •caused" by the accused for the 
•purpose" alleged. 

Tafuri testified, in substance, that camp Stoneman then in
cluded both a staging area and a port of embarkation; that ·his unit was 
at the staging area; that he had no knowledge that his unit had been 
alerted for overseas wty; that, aside from hemorrhoids., he considered he 
was physically fit for overseas duv; and he denied knowing the accused 
prior to his entry as a patient in the hospital at Mitchel Field. The 
confession of the accused states., in parts 

"* * * I met Jimmy and his father and a soldier by the name 
of Tafuri and the latter's father at the Terrace Room on 
Franklin Street., Hempstead, N. Y. Jimny told me that the 
Tafuri family had had a lot ot hard luck and illness and 
that the soldier was needed near home by the fa.mi~.. He 
asked me to have him transferred to Mitchel Field and I 
agreed to do so. Jimmy mentioned no money to me that 
night. 

"About a week later Jiam;y brought this soldier 

Tafuri to Mitchel Field. I took him to the tetachnent 

of Patients. I believe he was subsequently admitted 

to the hospital and later transferred to the Medical 

Detachment. I don't recall what Tat'uri's ailment was 

* * *" (Pros. Exo 55). 


The personal interest of' accused._in Tai'uri is further disclosed by ~c
cuaed' s directions., given personally to at least two noncomnissioned 
officers ot Squadron B as to what disposition ·would be made ot Ta!'uri. 

There is a reasonable inference from the e'Vi.dence that Tafuri 
realized the probability of overseas duty if he reported back to his 
proper o~anizat. ion. Whether he did or not is only important insofar 
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as it points to his COlllillunication of such opinions to the accused. Be
fore tne transfer was made the accused knew the unit to which Tafuri 
belonged, and its location, and ha had. discussed the transfer 1li. th Ta.t'uri 
and Tafuri 1 s father. There arises a compelling inference that the ac
cused caused such transfer and did so with the clear intent to enable 
Tafuri to evade overseas duty. 

The Specification of the Second Additional Charge alleges 
generally that accused wrongfully ard Wllawfully accepted and received 
from Patrissy $500.00 for the purpose of effecting Patrissy•s transfer, 
thus enabling him to evade overseas duty as a replacement. Direct evi
dence proves Patrissy was attached, unassigned, to the New York Port of 
Embarkation, Casual Detachment, Camp Kilmer, New Jersey, where he was 
being processed for overseas shipment, and that he was transferred i'rom 
there to the Totachment of Patients, Regional Hospital, Mitchel Field, 
although he was never a patient, nor was he even examined by a doctor, 
at such hospital. Patrissy testified in part substantially: That he made 
an appointment wi. th accused by telephone to see him 11 that night11 at the 
Club Zanzibar, at which meeting accused"*** said that I was hot where 
I was at. I said, 1yes, I am hot•n; that he then asked accused to "* * * 
get me over to Mitchel Field11 because he "had home troubles• and wanted to 
stay at Mitchel Field 11for a while." Respecting mention, during such 
conversation, of a $500.00 consideration for such transfer, Patrissy testi 
fied: 

11Q. The first time 'When that money came up was when you 
said to him that 'all you had or could gi. ve him was $500. •? 
Is that right? 

11A. Well, I don•t know axactly how it come up, but we hap
pened to be talking about it, and I got the impression tlllt 
there was some sort o! reimbursement. I said, 1That 's all 
I have, is 500 bucks.• 

"Q. You got that impression from talking wi~h that officer, 
did you not? 

"A• Yes, sir. 

"Q. Did that officer ask you directly for any money?, 

11.A.. Well, not directly. 

"Q. You just imagined that money was involved? Is that 
right? 

11A. Well, I don•t }mow the eX3.ct words of the conversation. 
I don 1t recall. 

.36 




(JOl) 

"Q. Well., I wouldn't expect you to. It is rather remote. 

11A. I don•t know how it come up but tbat is the impression 
I got. 

"Q• It was your impression that money was involved?~ 

nA. That I s right., sir. 

"Q• Though that officer did not ask you how much., or to 
give him a:ny money? Is that right? 

11 A. I suppose so.11 

Patrissy further testified., in substance: that as a result of such o::in
versation he went the following day to the "main gate" at Mitchel Field, 
where he was met by the accused woo was then driving a private car; that' 
he entered the front seat of the car with the accused a:nd remarked that 
he was na little leery about this",; that accused then drove him to Santini 
and during the trip "I ffatrisey} took the money out of my pocket and put 
it on the s·eat of the car * * *• The money I says I was going to give 
him * * * 1'ive hundred dollars" J that he remained at the hospital, lt'Orking 
at the Detachment of Patients., £our or five weeks., ahd then want to Fort 
Dix and was discharged; and that he did not sea accused after his trip with 
him to Santini. 

Patrissy was first called as a witness £or the prosecution 
and at that tima definitely identified the accused as the officer he saw 
at the Cafe Zanzibar on or about 20 September 1944. Later Patrissy was 
called as a 1dtness tor the defense., was examined by the accused per
sonally as to such prior identification., and during this e:x:amim.tion he 
gave incoherent testimony as to whether the accused was the officer he 
saw at the ca.re Zanzibar, stating that "it is a mental thing with me. I 
can•t sea myself taking so much responsibility., that's what I am afraid of. 
See, I don't know - maybe r am 'Vfl'Ong that• s why." This witness was before 
the court; they weighed his testimony., and considered what part was be
lievable evidence in arriving at their findings as to this Specification. 
The Board is in .full accord with the cour,t•s evaluation of this testimony. 

It is obV:i.ous that an agreement existed between Patrissy and some 
officer whereby Patrissy was to pay the officer $500.UO in return £or a 
transfer enabling him to evade overseas duty as a replacement. The facts 
relating to the actual consummation of such transfer are of evidentiary 
value but are not necessary elements of the offense as charged. The 
finding by the court that accused was the officer Yd. th whom Patrissy dealt 
is supported, in the opinion of the Board., by ample and conclusive evi
dence as above outlined. · 
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General Discussion: The defense .failed to refute any of tr.a material 
evidence introduced against the accused. It 'WOUld be remarkable i!, in 
the course of so long a trial, some errors did not intervene in proceed
ings involving numerous issues of fact. In the admission o! such a mass 
of testimony and documentary evidence., it would be difficult to prevent 
the introduction of some which might later prove to be incompetent. But 
as pointed out the errors committed, in the opinion of the Board or Review., 
were not fatal., nor did they effect the substantial rights of the accused 

· except as to Specification 7 of the Additional Charge as 'above discussed. 

?. The accused is :28 years of age and is married. He entered too 
service on 28 April 19.39 and served as an enlisted man (reaching the 
grade of master sergeant} until, having successfully canpleted the Of
ficers' Cand~date course at the Medical Administration School, he was 
commissioned and appointed a tE111porar;y second lieutenant in the Ar!D.y' of 
the United States on 28 November 1942. He was promoted to the temporar,r 
rank of first lieutenant on 19 March 1943, · then to the temporary rank of' 
captain on 23 September 1943,. and last~ to the temporaey nnk of major ' 
on l4 December 1944. Yost of his service was at the Regional and Station 
Hospital, first as an enlisted man, than as l.djutant, then as Executive 
Officer, and, finally _as Aanission and Disposition Officer. 

8. .The c~t 11as ls gal:cy- c'onstituted and. had jurisdiction of the 
person and the offense. In the opinion of the Board of Review the record 
ot trial is' legally insufficient to support the finding ot guilt7 of . · 
Specification 7 of the IAdditional Charge, but le gaily sufficient to sup
port all the other .findings or guilty and the sentence, am to warrant · 
confirmation of' the sentence. Dismissal and cmfi.nament at hard labor · . 
for three· years are authorized upon conviction of a Vi.olation of .Art:11cle ,
of War 96. · · · 

~~~:=:::~=!=::~~&~Y:.~g• Advocate. 

~ iJub,~ Judge Advocate. 

~L~, JUd&• Advccat~, 

{/ 
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1~.; V 1 4 1~46JAGN-CM .307119 1st Ind 

WD JAGO 1 Washington 25 1 D. C. 

TO: The Under Secretary of War 


l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
,there are transmitted for your action the record of trial and the 
opinion of the Board of Review in the case of Major Alphonse J. , 
Fabbricatore (0-15.34478), Medi.cal Administrative Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully causing the issuance of a convalescent furlough, 
under one Specification,; of wrongfully causing the making of false of
ficial reports, under four Specifications; of :wrongfully causing transfers 
of soldiers to enable them to evade further duty with their proper organi
zations, under four Specifications,; of wrongfully causing transfers of 
soldiers to enable them to be discharged without proper authority, under 
two Specifications; of wrongfully causing transfer of' a soldier to enable 
him to avoid overseas duty with his proper organization, under one Speci!i 
cation,; of acceptance of a bribe to effect a wrongful. transfer of a sol
dier to evade overseas duty, under one Specification; and of conspiracy 

·to 	defraud the United States, under four Specifications; all in violation 
of Article of War 96. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor, at such place as the reviewing authority might direct, for 
three years. The reviewing authority approved the sentence, designated the 
United States Disciplinary Barracks, Fort Benjamin Harrison, Indiana, as 
the place of confinement, and forwarded the record of' trial for action under 
Article of War 48. 

,3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the re
cord of trial is legally insufficient to ,support the_ finding of guilty of 
Specification 7 of the Additional Charge, but legally sufficient to sup
port all other findings of' guilty and the sentence, and to warrant con
firmation thereof. 

The record shows that the accused used his office of honor and 
trust in the establishment of unlawful schemesJ devices, and plans resulting 
in false official reports, a wrongfu~ granted convalescent furlough, 
unauthorized transfers - some 't:,o evade specific military duties or as
signments - unlawful discharges, and conspiracies to defraud the United 
States through effecting transfers of enlisted men. Some of these acts 
were done individually, some in concert with others, and all involved , 
moral turpitude. I recommend that. the sentence be confirmed ani orciered 
executed. , 

4. Consideration has been given to briefs filed by Jacob Steinfeld, 

counsel for accused, as well as oral argument before the Board of' Review. 
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5. Inclosed is a form. of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

OMA.$ H. bREEN3 Incls 
l - Record 0£ trial Major General 

. 2 - Form 0£ action The Judge Advocate General 
3 - Br1e£s filed by 

Jacob Steinfeld 

( G.c.u.o. 356, 21 November 1946). 
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WAR DEPARTMENT 
(305)A:rmy Servi oe Forces 

In the Office of The Judge Advocate Gener&l 
Washington, D. c. 

SPJGK - CM 307120 	 6 MAY 1946 

UN IT E.D ST ATES 	 ) WESTERN BASE SECTION 
) THEATER SERVICE roRCES 

v. 	 ) 
) Trial by G.C.M., convened at Seine 

Second Lieutenant Yi.ALTER c. ) Section, Paris, France, 26 December 
SEEVlA.GEN (0-1317569), Infantry ) 1945. Dismissal, total forfeitures 

) and confinement for three (3) years. 

OPINION of the BOARD OF REVIffi 
KUDER, CARROLL and WINGO, Judge Advocates. 

l. The Board of Review has examined the record of trial in the oa.se 
of tre officer named above and submits this, its opinion, to The Judge Ad
vocate General. 

2. The accused was tried upon the following Charge am Specifications 

CHARGEt Violation of the 58th Article of War. 

Specification& In that Second Lieutenant Walter c. Seewa.gen, 
attached unassigned 179th Replacement; Company, 39th Replace
ment Battalion, 19th Replacement Depot, United States Forces, 
European Theater, United States Army, did, at or near Company 
"A" 10th Infantry Regiment, Berdorf, Luxembourg, on or a.bout 
4 February 1945 desert the service of the United Sta.tea and did 
remain absent in desertion until he was apprehended at or near 
Luxembourg City, Luxembourg on or about·s October 1945. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion. No evidence of any previous conviction was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor, at such place as the 
reviewing authority might direct, for three years. All of the members of 
the court recommended that so much of the sentence as imposed confinement 
at hard labor be suspended. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. For the prosecution. 

An extra.ct copy of the morning report of Company A, 10th Regiment Infantry, 
for 10 February 1945 was introd.uced in evidence, without objection by the defense, 
showing accused "fr dy to AWOL 1000 hrs 4 Feb 45 11 (R. 5J Pros. Ex. A). 
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It 1f8.I stipulated that if First Lieutenant R. J. MoCaig, a member of 
the Military Police, were present in court he would testify that on 6 
October 1945 he placed acoused under arrest at Military Police headquart_er• 
in Luxembourg City, Luxembourg, and that acoused had been previously re
quested by telephone to report to that headquarters (R. 5J Pros. Ex. B). 

For the defense. 

After e.n explanation of his rights, the accused elected to be sworn 
aa a witness, and testified substantially as follows a 

.. He is 24 year• old, and was born and reared in Philadelphia where his 
father has been a chief tester at.the Philadelphia Quartermaster.Depot for 
eleven years. He has one sister and two brothers, one of whom has been 
in the service but 11 now discharged. At the age of 16, after completing 
one year of high school, he worked one year for a fruit and produce outfit, 
and for one year was in business for him.self. After that he went to work 
for a general store and at the time of his induction, 12 August 1942, had 
beoome assistant manager. Following his infantry basic training at Camp 
Wheeler, Georgia, he was sent to Offioer Candidate School at Fort Benning, 
Georgia, from which he graduated and was commissioned on 7 April 1943. 
Upon his graduation he married the girl to whom he was engaged and had 
known four ye&.rs, and now has one boy, nine month.a old, whom' he ha.s never 
seen. Upon being commissioned, he served as &.n infantry training officer 
at Camp Roberts, California, _for three months and then as Suppl7 and Mes• 
Officer at Fort Ord; California, until August, 1944 (R. 9), when he went 
overseas, In October he was assigned as rifle leader of the eeoond platoon, 
lat Battalion;, 10th Regiment, a.nd joined the_m while th97 were in combat 
and had just been "drawn off 11 Fort Driant, Franoe (R. 10). He retained 
th1a auig:mnent under com.bat oonditions trom 13 October l~ until h11 
"depa.rturen. During that period he fought at the battle ot Meta and then 
above the Su.r region for 14 dqa, Attar wa.iting at Saa.rbarturn hia or• 
ga.niz.ation fought in the b&.ttle of the Bulge a.nd then went a.rouni the entire 
area of Dierkick and. Ettelbruok. There were oaaualtiea.:the platoon wa.a 
never a.t full strength, and they were Wlder oonatant oonditiona of danger. 
He was not wounded but had 1ome 11 oloae oalh. • (R. 11,12) At one time he 
was under heavy artillery: oonoentration for from twenty to tort.7-tin 
minutes and at another time a morta.r hit near hie toot and. stw:med him am 
he ran for seventy-tive yards (R. 15~. He wu not examined by a medioal 
offioer beoauae he had no reason to be examined (R. 12). Around the fir1t 
ot. Janua.ry he began to feel aa though he waa incapable of leading men into 
com.bat. He had a confusion ot thought - he wanted to proteot hi• men.but 
telt he wu becoming inct.pa.ble, Th9f' were 1upp01ed to ·take 11blue eighty• 
eight" tableta every throe or four de.ye, a drug that induoed aleep and 
relaxed o:ae'a nerve,, Ta.king them bec&lne more or lau o.t' a habit a.nd.~ al• 
though he did not form a ha.bit, he remember, taking them. Things dicl not 
aeem. rea.l to him but he oa.nnot d11oribe the feeling, He did. not get enough 
1leap and hia nerves were getting the beat ot him. He had no reason to be 
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examined by a medical officer (R. 12). Vlhen he left his organization in 
February it was in reserve "approximately three and one-half to four miles 
out of the front lines" (R. 13). He did not have permission to leave but 
did not realize he wa.s absent without leave - he did not realize anything, 
he felt incapable and oould not think. He had no intention of going absent 

, without leave. He went to Luxembourg a.nd then to the town of Longley where 
he started drinking and stayed drunk for two weeks. From day to day he 
kept thinking he would go back but ha.a no exouse for not having done so 
(R. 13). He was afraid of the oonsequeno~s (R. 14). At first, during his 

absence he lived with some organizations, then a little later met a Frenoh 

family and stayed with them "quite a while" (R. 13). At the time of hi• 

apprehension he had been around the h,ospital for ,ome seventeen days (R. 

15) visiting a nurse whom he had known for some time and was at her home 
when the military police officer called by phone {R. 16). When he reoeived 
the telephone oall from the military police he felt relieved and turned 
himself in imnedia.tely. He knew he "did wrong11 and •r hope the court 
will show me mercy" (R. 14). 

Without objection, the defense introduced the report of a board of 

medical officers, convened 20 November 1945 to examine aocuaed under the 

provisions of para.graph 350, Mulual for Courta-:Ma.rtia.l, 1928,, and~ 

Regulations 420-5 (R. l6J ?ref. Ex. 1). The board found that accused ·· 


"••• is sane and responsible for his actions at the present time, 
and is so far free from all mental defect, disease or derangement 
as to be able to distinguish between right and wrong and to be able 
to cooperate in his own defenae, and to e.dhere to the right.• 

It also found that acc~ed 

"••• was aa.ne and responsible for bis actions during the period 
when ho is alleged to have committed certain aots for which 
di~ ciplinary action 1a now pending. 11 

(.An exhibit &ttached to this report refers to acoused's being oharged with 
desertion from. 4 February 1945 to October 1945.) The board made the follow
ing ureoommendation"1 

"It it t,lt that in Jan and in Feb 1945 tha.t this patient 
was 1u.t'fering from. 1evere combat t&tigue. It i1 quite likely 
that the presence ot th11 condition could have obtunded hi• 
judgment &t the time he went AWOL. It ii felt, too, .that at 
the pre1ent time he ,till has. some mild residual 1ymptom1." 

4. The mondng report, the stipulation oonoerning the return ot accused 
to military.oontrol, am the admiaaicns made by aooused on the witness sta.nd, 
clearly e1tabli1h tha.t &ocuaed wa1 &baent without leave from hie organization 
or plaoe of duty from 4 February li45 to 5 Ootober 1945. The question then 
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remains whether his absence was aocompa.nied by an intention not to return 
to his plaoe of duty. 

The proved period of accused's absence was 243 days, 91 days of whioh 
preceded the date of the German surrender on 7 May 1945, with 155 days of 
the period succeeding that date. From a muoh-prolonEed period of absence 
without leave, not satisfactorily explained, a court will be justified in 
inferring an intent to remain permanently absent (?.mM, 1928, par. 130~, P• 
143). It has been held that an unexplained absence without leave of as 
fevr as 37 d&ya in an active theater of operations wa.a sufficient to es
tablish desertion (CM EI'O 1629, O'Donnell). 

According to the stipulation a.nd acoused's testimony, he turned him
self in after being requested by telephone to come to Military Police head
quarters. It is obvious from the reoord that accused had ample opportunity 
to surrender himself to military authorities, prior to 5 October 1945, but 
he failed to do so. In fact, he 1111ved w1 th some organizatiorus at first, 11 

before staying with a Frenoh family. 

The board of officers found that accused was sane a.nd responsible for 
his actions 11 during the period when he is alleged to have committed certain 
acts for which disciplinary action is now pending. 11 The board, however, said 
in its 11recommendation11 that it was felt that in January and February,1945, 
accused was suffering from severe combat fatigue and that it was likely 
that the presence of this condition could have "obtunded 11 his judgment at 
the time he went absent without leave. The effect of this 11recommend.ation11 

upon the finding that aooused was sane and responsible during the period of 
the offense, need not be decided here, for the gravamen of the offense of 
"straight desertion" under Article of War 58 is absenoe without lea.ve, e.c
compa.nied by the intent, ~orm.ed at some time during his absence, not to re
turn to the place of duty (MCM, 1928, par. 130a, P• l421 CM ETO 10568, 
Ritchie). There is no indica.tion that accused-suffered severe comba.t fatigue 
during the more tha.n seven months that he was absent without leaTe subsequent 
to February of 1945. 

The conditions existing at the time accused left his plaoe of duty, 
as described in his testimony, his failure to turn himself in until re
quested to do so by the military police, his prolonged absence without lea.ve 
of 243 day1, and other evidence in the record a.a aet forth in the ate.tement 
of .faots herein, 1upport the oourt'• finding that e.oouaed wa.a guilty of 
desertion u e.lleged. 

5. War Department reoords show that aooused ii 25 yea.ra of e.ge and 
ia single. (According to aoouaed's testimony at the trial, he is married 
and has one child.) He oompleted two years of high sohool. From 1938 to 
1939 he was employed a.a a. sales clerk in a fruit produoe market, and from 
1939 to 1942 he served as e.aaista.nt ma.na.ger and sales clerk in a meat and 
produce ma.rket. He wu induoted into the A.nrv on 12 Auguat 1942. Upon 
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_graduation from Infantry Officer Candidate School. he was commissioned 
second lieutenant, Infantry, Army of t~e United States, 17 April 1943. 

6. The court was legally oonstituted and had jurisdiction over the 
accueed and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during th& trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of War 58. • 

kt~ d, l[u,{_.LJ • Judge Advocate _ __...."1,/.!.....,.__......._/.,,....._.....zz.::,~----
..::£~12,g~.a..r;<l.... ........,,C}J..~~Q:;~----·' Judge Advocate v-.....::Y 
_~_cvi/4_.....-..lu...._._q)_,·_,~......_·.....,,..-..____,. Judge Advocate 
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SPJGK - CM 307120 1st Ind 

Hq A.SF, JAGO, mnashi ngton 25 • D••c MAY 2 1 1946 . 

TOa The Secretary of ViS:r 

1. Pursuant to ~xecutive Order No. 9656, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the opinion 
of the Board of Review in the oase of Second Lieutenant Walter C. Seewagen 
(0-1317569), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of desertion in violation of Article of War 58. No evidence of any previous 
conviction was introduced. He was sentenced to be dismissed the servioe, 
to forfeit all pay and allowa.noes due or to become due, and to be confined 
at hard labor, at such plaoe as the reviewing authority might direot, for 
three years. All of the members of the court reconunended that so much of 
the sentence as imposed confinement at ha.rd labor be suspended. The review
ing authority approved the sentence and forwarded the record of trial for 

. action under Article of War 48. 

3. A SUllllT~ry of the. evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the 
reco~d of trial is legally sufficient to support the findings and sentence 
and to warrant confirmation thereof. 

The accused was assigned as rifle leader of the Second Platoon, Company 
A, 1st Battalion, 10th Infantry Regiment, and retained this assignment from 
13 Ootober 1944 until 4 February 1945, when he left his organization, which 
was in reserve at the time, approximately three and one-half to four miles 
from the front lines near Berdorf, Luxembourg. He went to the city of 
Luxembourg, then to the town of Longley, where he stayed drunk for two weeks. 
He kept thinking he would return to his outfit, but did not do so because 
he was afraid of the consequences. On 5 October 1945 he was requested by 
telephone to appear at the Military Police Headquarters in the city of' 
Luxembourg,'where he then appeared and was placed under arrest. A board ot 
officers. appointed to examine accused, reported that it "felt" that in 
January and in February, 1945, he was suffering from "severe combat fatigue 11 

and that it was quite likely that the presence of this condition could have 
affected his judgment at the time he became absent without loa~e.. The report 
further states, "at the present time {20 November 1945) he still has some 
mild residual symptoms. 11 

- petitionAll the manbers of the court sitting at-the trial signed a. 

for clemency, attached to the record of trial, reading in part as follows a 


"All members who sat on the court do hereby recommend 
clemency and that so much of the sentence as imposes confine
ment at hard labor be suspended. The court is highly influenced. 
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in this recommendation by its appreciation of the influences and 
effects of combat duty, by the apparent honorable service of this 
officer prior to the date of his absence without leave, by the fine 
personal impression made by the accused upon the stand and by the 
very evident presence of combat fatigue whioh this officer suffered 
and which must have influenced his actions both at the time of his 
absence and subsequently." 

The record thus indicates that accused was suffering from severe combat ex
haustion in January and February 1945. Accused, however, failed to turn him
self in to the military authorities until 6 October 1945, seven months after· 
his severe exhaustion appears to have subsi.ded. Then he appeared at a 
military polioe headquarters at the request of the military police. No ade
quate excuse was offered for this long delay. The first three months of this 
period were, as accused had particular reason to know, an extremely critical 
time for his comrades in arms. Accused's conduct constituted an egregious 
military offense and violated the standards of an officer. Under all the oir
curosta.nces, I recOillIP~nd that the sentence be confirmed and ordered executed, 
and that a disciplinary barracks be designated as the place of confinement. 

4. Inolosed is a form of action designed to carry into execution the 
foregoing recommendation, should 1t et w~t your approval. . 

---..__J 
2 Inola THOMAS H. GREEN ' 

1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( OCM:> 153, 28Ms.71946). 
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WAR IEPART1:ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. (JlJ) 

15 JUN 1946SPJGII-<.U 307121 

UNITTED STATES 	 ) 3RD AruOIED DIVISION 

) 

) Trial by G.c.n., convened at Dannstodt, 

) Germany, 26, 27 May 1945. Strauss: Dis


Second Lieutenant JERalE E. ) missal, total forfeitures and confinement 
.STP.AUSS (0-558371), Infantry, ) at hard labor fQr life. Rosen: Dishonor
·and Private First Class SIDNEY ) able discharge, total forfeitures and con

ROSEN (31035973) and Frivate ) finement at hard labor for life. Gravely: 
RICHARD R. GRAVELY (3J049l46), ) Dishonorable discharge, total forfeitures 
1:::oth of 54th Arrr.ored Field Artil-) and confinement at hard labor for forty {40) 
lery Battalion. ) . years. Penitentiary, Lewisburg,.Pennsyl

) vania. 

OPINION of the DOARD OF REVIEW 

TAPPY, S'IERN and TREW:THAN, Judge Advocates. 


1. The Board of Review has examined the record of trial in the. case 

of.the above-named officer and soldiers and submits this, its opinion, to 

The Judge Advocate General. 


2. The three accused ;vere tried in the same trial upon the following 

Charges and Specifications, · 


CHAnra I 1 · Violation of the 92nd 	Article 6f War. 

Specification la In that Seco1:d Lieutenant JEROL!E E. STRAUSS, 
Company c, 32nd Annored Fegiment, and Private First Class 
Sidney Rosen, Service Battery, 54th Annored Field Artillery 
Battalion, acting jointly and in pursuance of .common intent, 
did, together with other persons unknown at Korbach, Germany, 
on or about l April 1945, forcibly and feloniously, against 
her will, have carnal knowledee of Fraulein Harlene Schoemer, 
Stechbahn 26, Korbach,' Gennany•. 

Specification 21 In that Private First Class Sideny Rosen, Ser
vice Battery, 54th Arrnored Field Artillery Battalion, and Pri 
vate Richard R. Gravely, Service Battery, 54th Armored Field 
Artillery Battalion, acting jointly and in pursuance of comnon 
in\ent, did, at Korbach Germany, on or about l April 1945, 
fo~cibly and feloniously, against her will,have carnal know
ledge of Frau Magdalena Schuler, Stechbahn 26~ Korbach,Ge~. 
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CHARCE II: Violation~ the .93d Article of v:a,r. 

Specification l: In that Second Lieutenant JER.(l.l; E. STRAUSS,
* * *, did, at Korbach, Ge:nnany, on or about 1 April 1945, 
with intent to commit a felony, viz., rape, conunit an assault 
upon Fraulein Marlene Schoemer, stechbahn 26, Korbach, Germany, 
by forcing her to lie upon a bed and attempting to insert his 
penis into her private parts. 

Specification 2: In that Private First Class Sidne:y Rosen, * * *, 
did, at Korbach, Genna.ny, on or about l Ap;ril 1945, with inta nt 
to ca.unit a felony, viz., rape, cOl!lI!lit an assault upon Frau 
llagdelena Schuler, Stechbahn 26, Korbaah, German:y, by forcing 
her to accompany him into a room and attempting to insert his 
penis into· he1· private parts. 

' 
Specification 3: In that Second Lieutenant JERCJ,:E E. STRAUSS, 

***,did, at Korbach, Gennany, on or about l April 1945, com
mit the crime of soqomy, by feloniously and against the order 

. of nature having carnal connection, per os, with Fraulein 
Marlene Schoemer, Stechbabn 26, Korbach, Germany. 

Specification 4: In that Private. First Cl.ass Sidney Rosen, * * *, 
did, at Korbach, Germany, on or-about 1 April 1945, camnit the 
crime· of sodomy, by feloniously ang. against the order of nature 
having carnal connection, per os, with Fraulein Marlene Schoemer, 
stechbahn 26, Korbach, Germany. 

Each accused pleaded not guilty to, and was found guilty of,. the. Charges and 
Specifications pertaining to him. No evidence of previous convictions ,ra.s 
introduced. Accused Strauss was sentenced to be shot to death with musketry, 
and accused Rosen and Gravely were each sentenced to dishonorable disch11rge, 
total :forfeitures and confinement at hard labor for life. The reviewing 
authority approved the sentence as to accused Strauss and forwarded the record 
of trial for action under Article of war 48; aP.proved the sentence as to 
accused Rosen, designated the United States.Penitentiary, Lewisburg, Permsyl

. vania, as the place or confinement and forwarded the record of trial pursuant 
to Article of War 5o½; approved the sentence as to accused ,Gravely but re- • 
duced the ~riod of confinement to forty '40) years, designated the United 
states Penitentiary, Lewisburg, Pennsylvania, as the place of confinement and 
forwarded the record or trial pursuant to Article of' War 5o½. The Thaater 
ccmmander, as confirming authority, confirmed the sentence as to accused 
Strauss but commuted it to dismissal, total forfeitures and confinement tor 
life, designated the United States Penitentiary-, l'.13wisburg., Pennsy-lva.nia, as 
the place of con!ineJMnt and !onmrded the record o£ trial pursuant to Article 
or 'War 5o½• 

.3. The prosecution introduced e...v.idence to show that on l April i945, 
five German women, Maria Schoemer., Magdalene Schuler, Marlene Schoemer, Anna 
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Peifer and Kaethe Ney., lived in an apartment in a house in Korbach., Germany 
(R.6,25.,43). Maria Schoemer was the grandmother of Marlene Schoemer, a girl 
seventeen years of age, and :r,.:agdalene. Schuler was Marlene I s aunt (R.25., 50). 
The apartment occupied by these women was . on the first floor adjacent to a· 
restaurant located on the same floor of the building. There were other housing 
accomodations on the upper floors of this building in which a total of t1'18lve 
men, including the three accused., were billeted on the evenine of l April 
1945 (R.7.,55). 

()1 that evening the three accused entered the living quarters of these 
women. Mrs. Schuler asked accused strauss if he was an officer to which he 
replied in Gennan that it was none of her business. She then stated that he 
must be a gentleman and would not harm them to which accused Rosen rep lied 
in Gann.an., "We are the boss now, you don't have anything to say anymore" 
(R.8.,20). Turning to Marlene Schoemer., accused Strauss stated that she was 
to accompany him. Marlene refused to do so stating that she preferred to be 
shot while her grandmother., Maria Schoemer., grasped her arm and also objected 
to the deniand stating that Marlene 11as but a child. Accused.Ro~en at first 
suggested they leave the girl alone but after conversing in English with 
accused strauss., he pulled Mrs. Schoemer' s hand from Maria, told her she had 
nothing to sa;y about the matter and threatened to shoot. Thereupon Marlene, 
vmo testified she was .fear.ful that they all would be shot, stated that. she 
would go with the accused. Grasping her arm, accused strauss conducted her 
.fran the room accompanied by accused D:>sen (R.8',9119,25-27,33,44,45.,47,50-52). 

ffl.thin a few minutes accu~ed Rosen returned to the wonsn's quarters 
whereupon accused Gravely grasped Mrs. Magdalena Schuler 'Who was smoking a 
cigarette and commenced to pull her .from the roan. Escaping .fran him., she 
rejoined the other women. Rosen then stated in German that she was to io 
with them ,n:1 she accompanied the two soldiers to the empty restaurant across 
the hall (R.9,l0,21,46.,48,52). Magdalena Sohuler testified that the .following 
events occurred thereafter. Rosen .remained in the hall while Gravely entered 
the vacant restaurant with Mrs. Schuler. A.t'ter leaning his rifle near the 
door, Gravely tried to force her to the .floor. Unsuccessful in that effort, 
he then pushed her to a table to which she clung to p:revent being thrown to 
the .floor., mean'While dropping the cigarette she had in her hand. As she 
leaned against the table, Gravely·:removed her pants., raised her dress and 
inserted his penis in her private parts (R.9-11,211 24). Arter Gravely com
pleted this act., Rosen promptly· entered the restaurant where Mrs. Schuler . 
was hal.f :recumbent on the table "IVith her pants removed and her dress raised. 
Rosen tore her corset open and gra.sped her breast. He then tried to insert 
his pehis in her private parts but she stif.fened her body and ha did not 
succeed. Is brandished no 'Weapon during this time. Thereafter the two 
accused lei't the restaurant and she returned to her quarters .frau which she 
had been absent about ~O minutes or a hali' hour and commenced to cry (R.13-15., 
21,52). . · 

Mrs. Schuler offered no resistance to these overtures of either Gravely 
or Rosen because although neither of' them actually threatened her with a 
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'W8apon, she !eared she would be shot if she did not do as they wished. 
She had heard over the radio that women were treated by the .AJnericans 
as they were by the Russians only "in a finer way" and that 'WCtnen "had 
to do everything they were asked to do." Believing that the accused 
11-ffere the bosses now, and I have to do as they say", :Mrs. Schuler did 
not resist vigorously but only "hoped it would all be finished soon" 
{R. 9-12,14,23). Mrs. Schuler also testified that when Strauss entered 
the women• s apartment, he did not threaten anyone with a pistol nor state 
that he would shoot anyone (R. 19). She also testified that before she 
11ent to the restaurant and before Uarlene ,vent up.stairs, the accused did 
not point weapons at any of the women but threatened them "only verbally", 
not actually" (R. 22). 

After Strauss and Rosen had conducted the girl, Marlene Schoemer, 
from her quarters, they took her to the third noor of the building ffllere 
the soldiers l'iere billeted. She cried out 'When she stumbled on the stair 
way but did not otherwise resist mounting the stairs because, as she said, 
she was fearful of being shot. Both of the accused 1'19:re "l'learing pistols 
(R. 27, 28, 32). Corporal Vern A. Braness observed the two accused ascend
ing the stairs ·'With Marlene viho seemed to be proceeding unwillingly as she 
"had her hands in front of her and was hanging back." He saw all three enter 
the room in 'Ylhich Strauss, Rosen and another soldier, 08.%'.eY, 'Were billeted, 
and saw Rosen soon reappear and proceed dawnstairs (R. 56, 57, 61). It was 
then. about lOsOO p.m. (R. 35). As to events occurring· in that room, Marlena 
Schoemer testified as follows, 

After entering the room she £ell. to the noor and Strauss and P.osen 
picked her up and placed her on the bed. Rosen left the roan and Strauss 
then proceeded to remove all o:r her clothes. As he pulled her dress over 
her head, a pin in it pricked her nose so she opened the pin and also the 
belt 0£ the dress. A.i'ter undressing the girl., Strauss removed his clothing 
and lay upon her. He tried to insert his penis in her private parts but 
did not succeed. Marlene testified she offered no resistance to his efforts 
because of,fear. After some 10 or 15 minutes., Strauss left the room and 
Rosen entered (R. 28, 29, 35, 39). Rosen unbuttoned his fly., lay on ~op 
or her nude body .and inserted his penis in her private parts. He remained 
in the room about 5 or 10 minutes. Marlene observed no weapon on him and 
was not as af'raid as she had been with Strauss (R. 29., 39, 40). Thereai'ter 
eight men entered the room in progression and all tried to have sexual 
relations nth her, three or four of them succeeding in penetrating her 
person. Strauss then returned, entered the bed and· again attempted to 
engage in sexual intercourse. Unsuccessful in that, he pushed Marlene 
under the covers, forced her head down, raised h:i.Jnsel! up and told her to 
take his penis 'in her mouth. She refused to do so and he then pushed his 
penis into her mouth. Thereafter Marlene lvho -was suffering. from a headache 
vanited and Strauss wiped her mouth nth the bed cover (R. 30, 32, 36). 
Rosen thereafter returned to the room and he also inserted his penis in 
her mouth. Then several soldiers entered the room, talked to Strauss and 
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he turned to Marlene and asked her ii' she wished to return to her folks. 

Putting on her dress she testified that she found she could not stand 

and asked accused Strauss if he would take her to her folks 11hich he 

did (R.. 31). It was then about m.idnight (R. 35). .: · 


'While in bed 'With Strauss, Marlene returned one of his kisses be

cause he asked her to do so (R. 35). She also told him there 11ere two 

older girls in the house and asked him 1Vhy he did not take them. When 


·	strauss mentioned something about .America she asked him it it was nice 

there and also inquired "you ,,on 1t shoot me nowtt. Receiving no answer 

she asked him if he would take her to America so that "he would not shoot . 

me after all". 'When Str,auss asked her if she loved him she ansmred yea 

because she did not have the nerve to say no. She also stated that Strauss' 

behavior was neither brutal nor friendly .(R. 35, 37). 


'?alen Marlene and Strauss re-entered the quarters occupied by. the 

women, Kaethe Ney observed that Marlene's hair. ms messed but otherwise 

she appeared composed. Thereafter, ll.arlene washed and retired {R. 46). 

Strauss told the women if they said anything about what had occurred they 

would have reason to be afraid {R. 32). Earlier both Strauss and Rosen 

,had entered the women's quarters while Marlene ,vas upstairs, had threatened 

them with pistols, told them they would be shot if they aaid anything and 


· instructed them to retire {R. lS, S2, S.3). Be.t'ore StrauBS left :Marlene 
he inq,uired "Again tomorrow night" and she replied yes out of .t'right (R. S3). 
Mrs. Schuler was so glad to see Marlene that she offered Strauss her hand · 
and then asked for a cigarette, He threw a package to her and told her to 
keep them (R. 17). 

Corporal Vern A. Braness who had o~served Strauss and Rosen enter 

the upstairs room with Marlene later saw Strauss .come from the .room as 

the corporal ms preparing for guard duty. Stx:auss asked the corporal 

if he wanted nsome of that 11 to which t~e corporal replied "not that wayn. 

When he returned from guard duty after.about 45 minu~es he heard sobbing 

in the quarters occupied by the women (R. 57, 58). Thereafter Corporal 


,Braness and other men in the building became ntired of llhat was going on" 

in Strauss' room and of what Strauss was doing so they entered his room, 

told him to stop and to take the girl downstairs which he did within a 

few minutes. When they entered the room Corporal Braness observed that 

the girl was covered to her breast and that Strauss was nude (R. 59-62). 

Private Charles L. Smith llho like Corporal Braness had also refused 

Strauss' prior offer of a "piece" entered the room with Corporal Braness. 

He saw the girl lying naked in bed and she acted as if she didn1 t care 

whether she left the room or not'(R. 63-66)~ Private John E. Garey 1Vho 

was billeted in that roan with Strauss and Rosen had seen' $.rauss and 

Rosen occupy _the bed successively with the girl (R. 67). He had seen 

Strauss grasp the girl by the neck and then h~r head ~isappeared under 

the bed clothes. When Rosen came into the room on one occasion Strauss 

told him that "spa sucked him off" and Carey t·hen observeq Rosen enter 

the bed and brin~ 1:Jle girl's head down to his penis vlirl:ch he inserted in 

her mouth (R. 68)-. While in the room the girl did not seem either happy 
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or unhappy to Carey••· She "looked like she liked" Strauss and did not 
seem afraid. He saw her with her arms around Strauss several times and 
also saw her vomit twice (R. 70, 71). 

4. Accused Rosen and Gravely elected to remain silent but accused 
Strauss made an unsworn statement to the court, describing as follows the 
events occurring that evening. After entering the apartment occupied by 
these women Strauss spied Marlene Schoemer and told her that if she would 
come with him he would give her mother some cigarettes. The Jllother inqui:red 
if Strauss was to be the only one and he replied ai'firmately. As he walked 
from the apartment holding the girl's hand he noticed that Rosen·was follow

• 	ing them. Entering the upstairs room the girl walked to the bed 'While 
Strauss removed a portion of his clothing. Thereafter he commenced to 
undress her with her assistance. He attempted to rmve relations with her· 
but was unsuccessful since he failed to have an erection•. He then arose., 
left the house and walked about outside. Feeling tired he returned to the 
room, found the girl still in bed and undressed and joined her (R. 73). 
Again he failed to have an erection so he visited the latrine. After he 
re'turned to the room some soldiers entered and informed him that he "should 
get the girl downstairs". Asking Marlene 'What she wished to do she replied 
that she preferred to stay _with Strauss. Apparently, ho~ver, · the men 'W8re 
insistent that she leave so Strauss escorted her downstairs, giving cigarettes 
to. the woman 'Wham he thought to be the girl's mother .but ,mo in .fact was her 
aunt (R. 74). Strauss further stated that the only time he saw Rosen during 
this incident was 'When Rosen walked past the room and peered inside. He 

d:!nied 	that he committed sodomy with Marlene and insisted that all of his 

relations with her were with her consent ·(R. 75). 


captain Malcom Block., neuropyschiatrist of the Third A.nnored Division, 
testi!ied that ai'ter examining accused Strauss he concluded that he was sane 
and responsible for.his actions although he 'ffl!.S "de!initely abnormal in his 
psycho-sexual sphere of behavior" (R. 77., 78). 

Sa. Alleged rapes and attempted rape on Marlene Schoemer. 
Accused Strauss and Rosen ,vere charged with acting jointly, together 


with other persons unknown., in raping Marlene (Chg I, Spec 1) and Strauss 

was also charged with attempting to rape Marlene (Chg II, Spec 1). Frail 

the evidence it is apparent that since Strauss 'did not penetrate Marlene's 

private parts his guilt of the joint rape charge depends upon 1'hether or 

not he aided and abetted Rosen or other11'ho did e!!ect penetration, · 


. . . 
. ~pe is the unlali\il carnal knowledge o£ a wan.an _by force and without 

her consent. "iihere there is in tact no consent., the force essential to 
rape may be found 1n the .f'orce involved in effectilgpenetration of the 
womanis·genitals. "Mere verbal protestations and a pretense of resistance 
are not sufficient to show '918llt o£ consent, and 1'here a woman fails to take 
such measures to frustrate the execution ot a man• s design as she is abl~ to, 
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arid are called £or by the circumstances, the inference may be drawn that
she did in £act consentn. (MCM, 1928, par 148b). Although reluctant con
sent negatives rape, nevertheless there can not be said to be consent to an 
act of· intercourse when the woman fails or ceases to resist only because of 
a well founded fear that resistance 'Will cause death or at least severe 
bodily harm (CM 240674, Rinke, 26 BR 91; CM 260624, Richmond, 39 BR 361; 
CM 227809, l Bull JAG 364; CM 236612, ~, 23 BR 67). 

There is ample evidence revealing that Rosen had sexual intercourse 
with Marlene and that strauss assisted, aided and cooperated 'With him in. 
having such relations and attempted unsuccessfully himself to have coition 
'With her. The prime question presented by the record is whether or not the 
court was warranted in concluding that Marlene did not consent to these 
sexual relations. In determining the legal sufficiency of a record of 
trial it is our £unction to examine the evidence and decide whether it is 
suf.t'icient under the rules of law toexclude every reasonable hypothesis 
except that of accused1 s guilt; that is, whether there is sufficient proof 
of every element of the offense charged to satisfy a reasonable man bey~d 
a reasonable doubt when guided by normal human experience and common sense 
(a! 253683, Filirow, 35 BR 65; CM 267760, Lawrence, 44 BR 11.3; CM 223336, 
Wills, 49 BR 195 • By such measure of evidence must the non-consent of 
Marlene be here established ii' these findings of guilty are to be sustained. 

The evidence shows that :Marlene at first refused to accompany Strauss 
and Rosen from the women• s quarters and finally did so only after Rosen had 
threatened to shoot. Both accused possessed V19apons although they did not 
brandish them or level them at the woman. Marlene unwillingly accanpanied 
Strauss and Rosen to the upstairs bedroom but offered no resistance 'When · 
they sought sexual intercourse with her-. Although no weapons were exhibited 
or threats were made during her stay in that room she testified that she 
only submitted because of fear. At one time 'While Marlene was in the bed
room Strauss and Rosen entered the wanen• s quarters, threatened them with· 
pistols and told them they would be shot ii' they said anything. Ydhen 
Strause returned Marlene to her friends he advised them if the~r said any
thing about :what had occurred they would have reason to be afraid. One 
enlisted man who had seen Marlene and the two accuRed enter the upstairs 
bedroom.had refused Strauss• invitation to have relatiQns with her, stating 
he did not desire it "that vra.y11 • 

~om all of' this evidence can it be said that Marlene consented, albeit 
reluctantly-, to the overtures of Strauss and Rosen or is it clear that she 
did not in fact consent? Certainly, 'Where weapons are brandished and levelled 
at German women by American soldiers to compel their submission to sexual , 
intercourse, it cannot be said that the women consented ( C:·l ETO 13$97 Cuffee; 
CM ETO 17442, Blakely). HO'W8ver, vmere German women have followed the 
directi"ons of American soldiers and proceeded to rooms where they have dis
robed and permitted sexual ralations, without firearms being exhibited 
menancingly or threats.of violence made to compel them to do so, non-consent 
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has not been held to be established merely because the women claimed 
they had a general .fear they would be harmed ii they did not submit (CY 
ETO 10446, ward and Sharer; rn ETO 9301, Flaclonan). The case be.fore us 
!alls somellhere beteen these two clasees of cases. Although it does not 
here adequat$ly appear that 'Weapons ware levelled at Marlene to compel her · 

. obedience, there is evidence that these two accused made it plain to the 
women that they were now the 11bosses". Thereafter they separated :Marlene 
fran the group or wanen and took her .from the room after Rosen threatened 
to shoot. Although no 1'eapons. 'W8re brandished both of these accused wore 
pistols in holsters. Thus they had the means of promptly executing the 
threat and such fact was apparent to the wanen. It is apparent that after 
such threats mre made Marlene stated she would accompany these accused 
and thereafter submitted 'Without resistance. By no stretch -or the imagina
tion could either of these two accused have believed they had the voluntary 
consent of this girl to their overtures. It is quite apparent that they 

.used their superior position as armed hostile soldiers·to frighten and 
,bully Marlene into submission. Indeed they "Were compelled to make threats 
to shoot before such submission ensued. The testimony of certain of the · 
enlisted men who ,vere also billeted in the house. makes it quite plain that 
to them the situation did not appear to be one involving consensual, sexual , 
relations between man and woman. · Accordingly, there 1ras suf!icient evidence 
to warrant the conclusion that Marlene did not consent, even reluctantly, to 
sexual relations nth either Strauss or Rosen. It cannot be said upon this 
record that the court was unwarranted in returning .findings of guilty under 
Speci!ication 1 of Oiarge I and Specification. l or Charge II. 

b. Alleged acts or sodomy on Marlene Schoemer. SodOiey" is committed 
when a man has sexual connection 'With a ,roman by inserting his penis· nthin 
her mouth (MCM, 1928., par 149!; CM 3029401 Manuel and Jones). It is im

. material whether or not the parties consent since the unnatural sexual 

relition is the thing condemned by the law. H3re Marlene• s testimoey 

definitely established commission of that offense by accused Strauss and 

Rosen. If corroboration of her testimony be necessary it is found in the 

testimony given by Private carey who was present when both inc:idents oc

curred•. He testified that Rosen canmitted the offense alleged and that 

he also saw Strauss grasp the girl by the neck, force her head beneath the 

bed clothing and thereafter he heard Strauss sate to Rosan that the girl 

had nsucked him of£ 11 • Such evidence conclusively established commission 

of the sodomies· alleged in Specifications 3 and 4 or~ Charge II. · 


c. Alleged rapes and attempted rape on Magdalena Schuler. 
The evidence suf.ticiently establishes that accused Gravely had sexual 

intercourse with l!.agdalena and that accused Rosen attempted to have such 
relations. It is also apparent that Rosen collaborated Vii.th Gravely and 
assisted him in conducting the woman to the empty restaurant where the acts 

· occurred. It Gravely was guilty or rape on this wan.an it is quite apparent 
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that Rosen was jointly guilty with him becav.se of the aid and assistance 
he furnished Gravely. 

As in the case 0£ Marlene, the priD:3 question here is whether or not 
Magdalena consented to have sexual relations with Gravely and Rosen. She 
had been in her quarters lrl.th the other women 'When Rosen and Strauss entered 
and told the women that now they vrere the bosses. She had also heard verbal 
threats made to the women although no weapon had· actually been levelled at 
any of them and had seen Marlene lead from the room. When Gravely first 
sought to remove her to the resaurant she broke away from him and only pro
ceeded there finally because Rosen told her she must. Even so, 'While in 
the restaurant she resisted Gravely' s efforts to throw her to the floor and 
stiffened her body sufficiently to prevent sexual penetration 0£ her person 
by accused Rosen. Although this resistance was not vigorous it was quite 
sufficient to show that she was not willingly receiving the embraces of 
Gravely and Rosen. She testified that her resistance was no greater be
cause (a) she feared that she would be shot and (b) she had heard over the 
radio that German wanen must do as the Americans asked. Certainly she had 
reason to £ear being shot £or she had heard Rosen threaten all of the wanen . 
with such a !ate and, in addition, accused Gravely possessed a carbine 'l'lhich 
he leaned against the wall before having relations with he,r. Further, it is 
quite apparent that the accused intended her to !ear being shot so that she 
would submit to their desires. 

From all this evidence 11e cannot say that the court was unwarranted in 
concluding that Magdalena did not consent to sexual relations with Gravely 
but submitted thereto only through £ear induced by threats made by accused 
Rosen. 

In addition to the rape perpetrated on Magdalena Schuler by accused 
Gravely with the assistance of accused Rosen, the latter himself assaulted 
and sought to hAve 11xual relations 'With 'her but did not et.feet penetration. 
The court .tound accused Rosen's conduct 11'ith her su.t'ticient to constitute 
the offense o.t assault 11'ith intent to rape. 'lhe intent essential to con
stitute that o££ense is the intent "to owrcoma any resistanoe by £orce, 
actual or construative, and penetrate the wanan1 s personn (MCM, 1928, par. 
149,!). OUr observation with respect to Magdalena's resistance and her sub
mission to accused Orawl;r applies equall;r as well to her conduct in the 
presence o£ the accused Rosen alone. Vie are o.f the opinion that the !orce 
and intimidation which she had been subjected to prior to Rosen's personal 
attack carried· owr and that she had the right to believe that· .further re
sistance against him would be £utile and dangerous to her sa1'ety. It is 
clear there!ore that the ensuing acts o! accused against :Magdalena 11ere 
11'ithout her consent. Having reduced her to a state ot submission, he'.~ro
ceeded to tear her corset, gr~sped her breast and tried to insert his penis 
in her private parts. These tacts standing alone ,were su.tticient to nr
rant the court in interring that when accused Rosen commilted the initial 
assault on Magdalena Schuler he had the intent to commit ra'f,e. However, 

' 
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there is other evidence indicating that she stiffened her body when he 

sought to effect penetration and that he did not thereafter consummate 

entry of her person. In view of all the evidence as to Rosen• s conduct 

with this woman, it was for the court initially to determine whether ac

cused Rosen desisted because he never at any time entertained the intent 

to use all force, actual or constructive, to effect penetration, or 

whether he desisted only because he subsequently abandoned the intent he 

originally entertained to use the requisite force to effect penetration. 

Upon all the evidence, we cannot say that the court was. Ull1'1'arranted in . 


· concluding that his failure to effect penetration arose from abandomnent 
of an orig:i:rl..al intent by accused Rosen to commit rape. Accordingly, the 
record of trial is legally sufficient to sustain the findings of guilty 
of Specification 2 of Charge I and Specification 2 of Charge n. 

d. Comments on briefs and argument of civilian counsel for accused 

Strauss. 


Many of the contentions of civilian counsel for Strauss·are based 

upon matters set forth in strauss 1 application for a new trial in 'Which 

he alleges that various errors mre committed either prior to or during 

trial. These matters, excluding such as have been previously disposed 

of in this opinion, may be listed as follows, viz: 


' (l) Although four investigations mre conducted by military 
authority prior to trial, strauss was only allowed to be present 
and to eXSJlli.ne prosecution• s llitnesses at one of these investiga
tions which 'AS conducted by a Major Bagett; · · 

(2) Both prior to and at the trial he asked to see arc!e·-
positions" made by "the girl" and Private carey but these documents 
neveri 'T«'!re made available to him; 

(3) When Colonel Rohsenberger, a. member of the court,' was 
~challenged 	peremptorily he pounded his fist on a table as he left 
the court room and cried out, "By Godt They're all guilty as hell"; 

(4) During the trial when defense counsel sought to present 
certain enlisted men as witnesses, they 118re not available and the 
trial judge advocate stated he had retunied them to their organiza
tions because he though~ they ere not 'W8llted; and, 

(5) strauss was denied the right to a separate trial. 

Considering first the objection raised with respect to the "investiga
tionn it may ffllll be that the failure of strauss to raise that matter. at the 
ti.roe of trial constituted a 11aiver o! such objection. However, we do not 
rest our conclusions on that basis. It 11811 may be that several investiga
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tions were made into the incidents upon which the present charges were 
founded. However, according to the papers accompanying the record cf 
trial, on 10 Hay 1945, First Lieutenant Robert B. Brugler was appointed 
investigating officer to investigate, under.the provisions of Article of 
Yfar 70, the charges against all thl:ee accused which were dated that sa.r.ie 
date. It appears on the face of the report of that official investigating 
officer that all accused were acquainted with the expected testimony of 
some ten witnesses including that of 1!arlene Schoemer and Private John E. 
Carey and that none of those -vd.tnesses were called in person because the 
accused stated they did not desire to cross-examine them. Thus it appears 
that.during the investigation conducted under Article of War 70 accused 
strauss was accorded full opportunity to examine these witnesses. It may 
be argued that error in an official investigation under Article of War 70 
may affect the validity of a subsequent trial if such error has injuriously 
affected the substantial rights of an accused (See Cl! 273879, Simpson, 47 
BR 99; m 273791, Gould, 47 BR 29). However,; it does not appear on the re
cord before us that any such error occurred (ru 274812, Tracy, 47 BR 293). 
On the contrary, it does appear that accused was in fact accorded the very 
rights he now claims 'Were denied him. 

So far as the second and fourth objection listed above are concerned, 
it does not appear on the reco~ before us that at the trial accused Strauss 
made request for the rtdepositions 11 of 11 the girl" and Private Carey or ob
jected because they were not available. Defense counsel had full opportunity 
to cross-examine these witnesses and at no·time indicated a desire for these 
"depositions" to facilitate his examination. It does not appear that de
fense counsel was denied the presence of any enlisted man- as witnesses at 
his trial. Indeed, the record of trial. reveals that l'lhen the defense rested, 
the trial judge advocate inquired l'lhether the court or the defense desired 
any witnesses called or recalled and defense· counsel replied, "The defense 
does not 11 (R. 80). 

The record of trial contains nothing to substantiate accused 1 s con
tention with respect to the conduct pf Colonel Roham:erger. Even had the 
alleged incident occurred it does not appear that the remark was heard by 
the members of the court. Further, defense counsel raised no objection at 
any time to indicate that such conduct was indulged in by Colonel Rohsen- . 
berger. So far as the alleged request for separate trial is concerned there 
is nothing in the record of trial to indicate that any such request -was made 
by a·ccused Strauss. Since the offenses l\ere committed at substantially the 
same time and place and certain elements thereof were to be established by 
the same witnesses it was appropriate for the convening authority to direct 
a single trial of all accused, at least in the absence of specific objection 
thereto (CM 195294, Fernandez, Smith and Stowell, 2 BR 205). 

In addition to all of the foregoing it should be noted that after re
ceipt of accused Strauss• request for new trial, the Conunanding General, 
United States Forces, European Theatre of Operations, directed that an in
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vestigation be made· of the alleged errors recited by this accused. Pur
euant thereto an affidavit ,ms obtained from the president of the court 
which heard and adjudicated this case•. In that affidavit dated 28 Feb
ruary 1946, the president, John N. Scoville, recites that his recollection 
is that Colonel Rohsenberger left the court in the normal way af'ter being 
challenged and that he heard no such outburst as Strauss alleges. Further, 
he had no recollection that any motion for new trial was made by any ac
cused or tl:Et the defense was denied any witnesses it desired to have called. 

6. Accused· Strauss is 22' years of age. After graduation from high 

school he attended City College of New York taking a two year course 1n 

Public Service. On 2 September 1944 after completing this course of in

struction at Armored School., Fort I<nox, Kentucky, he was commissioned a 

second lieutenant. 


Accused Rosen is 26 years of age and was inducted into military serv
ice on 10 September 1941. Accused Gravely is 25 years of age and was in
ducted into military service on 2 June 1941. 

7. There has been substantial correspondence, too voluminous to 

itemize, which has been received by various authorities on this case and 

all of 'Which has been considered by the Boa.rd of Review and is forwarded 

herewith. On 18 April 1946, a full hearing before the Board of Review 

was accorded civilian counsel ·for strauss at 'Which Attorneys William N. · 

Nitzberg and Ednrd ·u. Rand of Philadelphia, Pennsylvania, mre present. 

Full consideration has been given to the ora1 argument then made and to 

the matters asserted in the two briefs filed by these attorneys and by 

the late Attorney Maurice Rose,. formerly of Philadelphia, Pennsylvania. 


8. The court vra.s legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused mre camnitted durint the trial. In the opinion of 
the Board ot Review the record of trial is legally sufficient to support 

. the findings of guilty- of all Charges and Specifications, and legally 
sufficient to support the sentence as to each accused and to warrant con
firmation of each sentence. Death or imprisonment for lite, as a court.;.
martial may direct, is authorized upon conviction of a violation of Article 
of war 92. 

- 12.



(325) 


JAGH - m 307121 	 1st Ind 

WD, JAIJO, Washington 25, D. c. 
!ti 1 ; •• 
I.·· J,

TO 1 '.Iha Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of Second Lieutenant Jerome E. Strauss 
(0-558371), Infantry, and Private First Cl.ass Sidney Rosen (3103597.3), and 
Private Richard R. Gravely (33049146), both of the 54th Armored Field Artil 
lery Battalion. 

2. In a joint and connnon trial by" general court-martial Lieutenant 
Strauss was found guilty o:t rape in violation of Article of War 92 ( Chg I, 
Spec l), assault with intent to cormnit rape and o:f sodomy in violation o£ 
Article of Vlar 93 (Chg II, Specs l, .3), all o:f said offenses having been 
committed upon the same person, a German girl seventeen years o£ age. No 
evidence o:t previous convictions was introduced. He wa.s sentenced to be 
shot to death with musketry. The reviewing authority approved the sentence 
and :forwarded the record of trial for action under Article of War 48. The 
Theater Commander, as confirming authority, confirmed the sentence but can
muted it to dismissal, total forfeitures and confinement at hard labor for 
life, desig:oated the United States Penitentiary, I.el'iisburg, Pennsylvania, as 
the place of confinement and forwarded the record of trial for action under 
Article of War 50,• 

.'.3. A summary of the evidence Jll81' be found in the accompaeying opinion 
o:t the Board of 12view. The Board is of the opinion that the record of trial 
is legally- sufficient to support the :findings of guilty and the sentence and 
to warrant confirmation thereof. I concur in that opinion. 

On the evening of 1 April 1945 the accused, who ,ra.s billeted in a house 
in Korbach, Germaey, entered an apartment of that house which was occupied 
by five Gem.an wanen. The apartment 1n llhich the wanen resided was on the 
.tirat noor o:t the buildiDg. '1'he accused' S quarters, together with those of 

.	about elevan soldiers, 1'8.re located on the upper fioors of this building.
Upon entering the living quarters Of the Women, &CCU8ed1 accompanied by 
Private First Clasa Rosan, both of whom "Were armed with pistols, was aalced 
by Frau Schuler i:f he was an officer. He replied that it was none of her 
business. To her entreaty that he ,ra.s a gentleman and would not ha.rm them, 
the aacused reaponded by directing Fraulein Marlene Schoemer, a seventeen 
rear old niece of Frau Schuler, to accompany him. The girl at first refused 
stating, that she would rather be shot. Her grandmother, Maria Schoemr, 
grasped her arm, objecting to accused• s demand a.nd stating that Marlene ,vas 
but a child•. Rosen told her she had nothing to say about the matter and 
threatened to shoot. Grasping Marlene• s arm, accused accompanied ey Rosen 
conducted her i'rom the roan am forced her to go to the third noor where 
the soldier:t 198re billeted. Upon entering the roan she fell to the ~oor 
whereupon accused and .Rosen picked her up and placed her on the bed. Rosen 
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left the roan and Strauss remowd her clothing. He tried to insert his 
penis in her private parts but did not succeed. :Marlene testified that 
she offered no resistance to hi.s efforts because of fear. .A.tter some ten 
or fifteen minutes, Strauss left the room and Rosen entered. Rosen in
serted his penis into Marlene's private parts and thereafter eight men 
entered the room in progression, four of them succeeding in penetrating 
her person. Strauss then returned, entered the bed and again attempted 
to engage in sexual intercourse. Unsuccesstul in that, he directed Marlene 
to take his peni.8 in her mouth but 'When she refused, he pushed it in her 
mouth. She became ill and vomited. Rosen thereafter returned to the room 
and also forced his penis into the girl• s mouth. Marlene testified that 
following these events, she found she could not stand and at her request 
the accused returned her to her quarters. There the women observed that 
'While her hair 1ra8 messed, she otherwise appeared composed. Strauss told 
the wanen that if they said an;ythi.ng about 'What had occurred they would 
have reason to be a!raid. Earlier both Strauss and Rosen had entered the 
wanen1 s quarters while Marlene 'ftaS upstairs, had threatened them with pistols, 
told them they ll'Ould be shot if they said aeythi.ng and inatructed them to 
retire. One of the soldiers billeted in the building heard sobbing sounds 
coming from the apartment occupied by the wauen. · 

The record of trial also contains evidence relating to offenses com,,. 
mitted on Frau Schuler, Marlene's aunt, by Rosen and Private Richard A. 
Gravely, llho W!lre tried by joint and canmon trial with aeC'U8ed, but as the 
evidence applicable thereto has been summarized in the accanpanying opin
ion of the Board ot Review and in no way involwa Lieutenant StraUBs, it 
is not diacusaed herein. 

The accused, strausi,, made an umnrorn ataten:M3:rrt to the court to the 
ettect that Marlene accompanied him 'Willingl7 !ran the wmMm1• quarters to 
hi.a roan in consideration ot his promise to give her "mother" (apparently 
the aunt, Frau Schuler) aome cigarettes. 'When they reached hia room he 
undressed her with her assistance but was unable to have sexual intercourse 
because ot his inability to have an erection. He then arose, left the room 
am the house and subsequently returned, finding Marlane i,till in bed and 
undre21sed. He joined her but again ,ras unable to have an erection so he 
'Visited the latrine. J!ter his return to the roan, sane soldiers entered· 
and infonned him that he "should get the girl d0llll8taira". 'lbe girl 
stated that she preferred to remain but apparently the men were insistent · 
and accused escorted her to her apartment giving cigarettes to Mrs. Schuler. 
He denied that he committed sodomy 'With the girl and contended that all of 
his relations nth her 'Were 111th her consent• 

.Although there lRlS sufficient evidence to warrant the conclusion that 
Marlene did not consent, even reluctantly, to sexual relations with either 
Strauss or Rosen and although it ia patent that both Rosen and Strauss used 
their superior position as armed hostile soldiers to frighten and bully' 
Marlene into subnission, the degree of !orce used ,ras not great. I reccm
meoo that the sentence be confirmed but that the period o! confinement be 
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reduced to fifteen (15) years, that the sentence as thus modified be car
ried into execution, and that an appropriate United States Penitentiary 
be designated as the place of confinement. 

Rosen and Gravely were tried jointly with the accused Strauss in this 
case. The fonner was found guilty of the rape or Marlene Schoemer, of can
mitting sodomy with her, of the rape or Frau Schuler, Marlene I s aunt, and 
of an assault upon said Frau Schuler with intent to rape her. Gravely was 
found guilty of the rape of Frau Schuler. Rosen and Gravely were each sen
tenced to dishonorable discharge, total forfeitures and confinement at hard 
labor for life. The reviewing authority approved the sentence as to each, 
but as to Gravely reduced the period of confimni.ent to forty (40) years, 
designated the United States Penitentiary, Lewisburg, Pennsylvania, as the 
place or confinement for each and forwarded the record of trial in these 
two cases for action under Article of War 5~}. Recommendations to the re
viewing authority with respect to action to be taken in the case of Private 
First Class Rosen and in the case of Private Gravely are being withheld 
pending your decision in the instant case of accused Strauss. 

4. Inclosed is a fo:nn of action designed to carry the above recommenda
tion into effect, should such recommendation meet with your approval. 

\ ;~')-<;( ~ 
.\/ ~ 
~-

2 Incls THOM.ASH. GREEN 
1 - Record of trial Major General 
2 - Form of action The Judge Advocate General 

( As to accused STF.AuSS, GCMO 260., 16 Aug 1946). 

( AB to a~cu..o;ed ROSEN & GF.AVELY, GCHJ 298, 7 Oct 1946). 
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WAR DEPAR'lMENT 

In the Qffice of The Judge Advocate General 


Washington, D. c. 


JAGK - CM 307122 1.9 JUN 1946 

UNITED STATES ) SEVENTH ARMY 
) 

Te ) Trial by G.c.u., convened at 
) Gutersloh,. Germany, 24 July 1945. 

Private SAMUELE. COimA?l ) Dishonorable discharge and confine
(34900151), 3699th Quarter
master Truck Com~any. ~ ment for lite. · 

Penitentiary• 

lfu--VIEJf by the BOARD OF REVI&V 
KUDER, . ACKROYD and WINGO, Judge Advooa.tea 

1. The Board of Review has examined. the record ot trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specii'icationss 

CHARGEa Violation of the 92nd .article of Viar 
' . 

Speci.ti~ation 11 In that Private Samuel E. Coleman. 3699th Quarter
master Truck Comp~, did, at Senne I, GenmuJl', on or abou1J 
7 May 1945, forcibly IUld feloniously, against her will, have 
carnal knowledge of Else Gassel. 

Specification 21 In that Private S8.IIDl.el E. Coleman, 3699th Quarter-· 
master Truck Company, did, at Senne I, Germaw,. on or about 
7 May 1945, forcibly end feloniously, against her ,rill, have 
carnal knowledge of Guatel Aldag. 

He pleaded not guilty to and was t ound guilt7 of each Speoitication and the 
Charge. E'ridence was introduced ot two previoua oonvictiona, one b7 •wm:GarY 
court-martial tor "Violation ot curfew regulations,• in violation ot Article 
ot War 96, and one by special oou.rt•martial tor misapplication ot 11D Arrir:/ 
vehicle and absence without leave tor eleven hours. in violation or Article• 
of War 94 &Dd 96, respectively. In 1118 instaitt case the acO\lledwaa sentenced 
to be shot to death w1 th musketry, all the members present &t the time the 
vote was taken concurring in the vote on the sentence. The reviewing authority 
approved the sentence and forwarded the record ot trial to the Commanding 
General, United States Forces, European 'l'heater, for-action under Article ot 
War 48. ~t otticer confirmed the Hntence', but coD111Uted it to dishonorable 
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discharge, total forfeitures and oonfinement at hard labor for the term of 
his natural life, designated the u. S. Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement, and forwarded the record of trial for action 
under Article of War 5o½. 

3. Evidence fur the Prosecution. 

At about 1930 hours on 7 May 1945, the accused, a colored soldier, was 
joined in a vehicle by Privates Johnson, Minor and S:nith, also colored (R. 7, 
12,17,34,35). The accused was armed with a carbine and one of the other 
soldiers had a pistol (R. 26,36). At about 2000 hours, the four of them met 
two Polish civilians who were 6oing to take them "to a house where some girls 
were" (R. 17,23). One of the Polish civilians testified that the reason he 
"wanted to get the girl for them" was .that the accused threatened him with a 
carbine (R. 26). Before leaving the company area the accused had been drinking 
and, according to the testimony of one of the Poles, the accused a.nd his 
companions "were drunk and they still had a bottle of liquor with them" when 
they met the Poles (R. 23,26). Private Smith, one of accused's companions, 
testified that they were drinking before they left their company area "but 
nobody was drunk" (R. 36). The six men first went to a house where there was 
a girl "who used to go 'With*** colored men•, and failing to find her there, 
went to another house because they "saw her riding on her bicycle" to the 
second house (R. 23,26). They did not find the girl and about 2200 hours, led 
by one of the Poles, went to a farm house located at No. 8, Senne I, Gennany, 
(R. 6,7,11,21,23,24,27,35). In this house there were Else Gassel, age 49, her 
husband, Pn.ul Gassel, a Herr Nieder Gassel, Gustel Aldag, a widow, age 49, and 
her daughter and there either were or had been some "young girlatt there (R. 6, 
7, 11,14,27). Upon entering, the Poles, who did most of the talking while 
in the house, asked where the girls were and were told they were upstairs (R,. 
18,21,22). Four of the men includin~ the accused went upstairs and entered 
the Gassel bedroom where, at that time there were Frau Gassel, her husband, 
and Frau Aldag and her daughter (R. 7,11,18). The room was illuminated by 
a lamp on the night table (R.11,33,37). Paul Gassel asked the men to leave 
(ii. 7). While in this room one of the men pointed a carbine at Paul Gassel 
e..nd a.skB d 'tor Schnapps" (R. 8, 12,18,28). The latter gave accused, "I think 
one bottle which was full but I don't lmow exactly," and at a.bout 2230 hours 
the men left the house. ,H'ter they left there was some shooting outside and 
in about "15 or 20 minutes, perhaps 30 minutes" they returned (R. 12-14). In 
the meantLTI1e Frau Aldag' s daughter and "the other young girls" had run away 
(R. 12-14). 

When the men returned they asked for the girls and the accused and anotte r 
soldier came back into the Gassel room (R. 8). The other soldier removed Frau 
Gassel' s clothes wJ-d.le the accused stood in front of her with a pistol which 
he pointed towards her (R. 9,10). She was "always holding (F.eiJ dress tight 
so they could not undress" her (R. 11). She "had to lie" on the bed and then 
the other soldier "led" his sexual organ into hers. She had intercourse with 
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him because she "was soared because /she7 thought th.ay would shoot" her (R. 9, 
11, 15). Both men then lef't (R. 9all,l5). ".After a vm.ilen the accused returned 
with the same soldier. They put her back on the bed and while the accused was 
standing beside her with a pistol. the other soldier put his .finger into her . 
sexual organ. At this juncture Frau Gassel' a husband entered the room and was 
struck by the accused. .The accused then brought in another soldier who had 
sexual intercourse with her, {R. 10). She did not.consent to any of the acts 
of sexual intercourH {R. 11). During the owrse of the evening and before 
the other colored soldiers had relations with Frau Gassel, the accused was in 
bed with her and without her consent had sexual intercourse with her. The 
accused •always had the pistol in his hand even at the. time he was in bed with" 
her (R. 15,16). 

1 

In the course of the evening one of the Poles and a colored man "pulled" 
Gustel Aldag out of the "room of Frau Gassel" into her own room -where the Pole 
after telling her to "undress quickly", took off her clothes and "tore {lef! 
stockings down" (R. 28}. A soldier threw her on the couch, hit her with his 
fist, choked her with both hands, hit her over the eye with something hard, 
"turned {!ieiJ around" and had sexual intercourse with her {R. 28). Thereafter, 
"colored men were coming back and forth at all times" ( R. 29). In succession 
four soldiers had sexual intercourse with her (R. 29,30). She did not consent 
to any of the acts of intercourse and tried to "protect" herself with her .fists 
and knees and by twisting her body (R. 28-30). She called for help but "Nobody 
could come as there was only Frau Gassel and Herr Gassel in the house," the 
others having "hid themselves in the woods through the back door" {R. 31). 
Af'ter the fourth act of sexual intercourse she dressed but one of the colored 
soldiers and a Pole returned to her room and to.ld her to undress and as she 
"wasn't doing it fast enough for them they started tearing {!ier7 clothes off" 
(R. 31}. The soldier asked her to lie on her daughter's bed, threw himself 
upon her, pinned back her shoulders, pinched her "bloody" on her "limbs" 
and had sexual intercourse with her {R. 32) Four colored soldiers had sexual 
intercourse with her that evening, "two came two times. It could have been 
threeJ that I don't know exactly" (R. 32). She was unable to "recognize" the 
accused at the trial {R. 28). At about 0130 hours the following morning tl8 
men left the house (R. 11). 

Private Willie Smith, a companion of accused on the night in question, 
testified that he saw the accused in Gustel Aldag' s room, at which time accused 
was having sexual intercourse with her (R. 35-36). One of the Poles present 
at the house that night testified that he saw accused "lying in bed" with her 
(R. 24). Private Johnson another of accused's companions, testified he saw 
accused leaving Frau Aldag' s room and, when he asked accused "was e:n::, business 
going on in there he said yes" (A. 20). 

It was stipulated that if August Hitzler were present in court he would 
testify that he is a German physicianJ that wring the afternoon of 8 May 1945 
he examined Gustel Aldag and Else Gassel; that this examination revealed that 
Gustel Aldag had susta.ihed a tear in the back part_ of her vagina; that there 
was a blood stream under the skin in the front part of her vaginas that there · 
were blood splotohes on her face; and that the examination of Frau Gassel dis
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closed "no fresh places where she had been hurt" on either her face or vagina, 
but that in view of Frau Gassel' s !Jlari tal status and the :fact that she had 
at least two children. the negative :findings with respect to her are not 
inconsistent with Frau Gassel' s having had sexual relations on 7 May 1945 
(R. 38-39, Pros. Ex. 1). 

4. Evidence for the Defense. 

Accused, after being apprised of his rights as a witness, elected to 
remain silent (R. 39). 

5. In the opinion of the Board of Review the record of trial fully 
supports the findings by the court that accused raped both Frau Else Gassel 
and Frau Gustel Aldag, on the dates and at the times respectively set forth 
in the Specifications. 

"Rape" is the unlawful carnal knowledge of a woman by force and without 
her eonsent. Any penetration, however slight, of~ woman's female organs 
by the male genital organ is sufficient carnal knowledge. While force and 
want of consent are indispensable in rape, the force involved in the act 

- of penetration is alone sufficient where there is in fact no consent. The 

woman is required to take such measures to frustrate the execution of the 

men's design as she is able to exercise and as are called for by the 

circumstances (UCM, 1928, par. 1481, P• 165). 


The uncontre.dioted testimony of Frau Gassel that acoused pointed a pistol 
at her while another -.oldier removed her clothes; that accused had sexual 
intercourse with her without her consent end that he stood by with a pistol 
while two other soldiers had intercourse with her without her consent, 
establishes beyond any rea~onable doubt the guilt of accused as alleged, 
unless we deem her testimony unworthy of belief'. There is nothing in the 

,, 	 record of trial which in any way weakens the effect of her testimony and the 
Boa.rd sees no reason to disregard her positive testimony.· Although there 
was no evidence of physical resistance on her part, and a medical examination 
revealed no hurts or bruises. proof of her lack of consent to the acts of 
intercourse were not negatived thereby. The accused "always had the pistol 
in his hands" and she "was see.red because {shi/ thought they would shoot" re r. 
The rule applicable in this situation is aptly and properly expressed in ' 
Winthrop's Military Law and Precedents, 2d Edition. page 673s 

""It is not essential that the force employed consist ot 
physical violence; it may be exerted in part or entirely by 
means of other forms ot duress or'by threats of killing or ot 
grave bodily harm or other injury***•" 

The offense against Frau Gassel was comm.itted under circumstances similar 
to that in Cl.I ETO 3933, Ferguson, etal, where the Board ot Review, 1n holding 
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the offense to be re.pe a.lthough it was shown that th& complaining witness 
may not have foroibly resisted, used the following language: 

"**• such non•inculpatory evidence is but ono taoet of the complete 
evidentia.ry matrix, which cogently reveala· that the women had been 
reduced to a state of aubllliseion by accused'• threatening and 
menacing uae of firearm, and other lethal weapons, •*•• Under such 
influence ahe has submitted to intercouru." 

The accused by his active support, cooperation and approval 1a equally 
·gu11ty as a principal in the rape of Frau Gassel by the other soldiers 
(18 U.s.c. 560J 35 stat. ll52J CM 296113, Gilmore; CM 266724, McDonald, 
43 BR 296-B). 

The rape ot Frau Gustel Aldag by accused is also proved beyond any 
reasonable doubt. Although she could not identity the accused in CQurt, 
she testified that tour different colored men each had sexual relations with 
her ht least onoe, and there is independent proot ot record that the accused 
was one of the four colored soldiers in the house during the time in questiai. 
Moreover, one of the Poles present testified that he saw accused lying on the 
bed with Frau Aldag, and Private Smith, one cit accused' a companions testified 
he saw the accused egage in sexua.l intercourse with her. Private Johnson, 
another ot accused' 1 companions, saw him leave Frau Aldag' a roqm, at which 
time accused stated there was "businsu" going <11 in the room. Frau Aldag 
testified that each of the colored men used force and had aexual relationa 
with her without her consent. · She tried to protect herself' with her fists 
and knHa and by twisting her body and calling tor help. Her testimony 
wa.a in nowise contradicted and 1111.s in tact corroborated by independent 
witneaaea and by medical testimony ot injuries about her head, face and 
vagina., 

It 1a not necessary that we determine which ot the mi,n caused the 
injuries that gave proof ot force, since the several &Haulta were oommitted 
under auoh ciroumstancea. that, in oonteanplation ot law, each was reaponaible 
as a principal as to each of' the aHaulta oonmitted upon her (CM 240646, 
C~ll, 49 BR 295,311, 3 Bull JAG l88J CM 267067 (NilO 2121) Fields,
S l JAG 236). . . 

s. The Charge Sheet 1how1 that aocuaed ia approximately 34 years ot age 
and that he was inducted into the J.n,q at Camp Forrest, Tennessee, on 17 
September 1943 without prior military service. According .to the review by . 
tlw atatt judge advocate ot the reviewing authority, accused is single, 
and completed the 8th grade in aohool. He was employed in civilian lite 
as a laborer and was serving overaeas as a trualc driver. 

1. :the court wu legally oonatituted and had juriadiotion over the 
accused and ot the ottenaes. lio error• injuriously attecting the substantial 
right. ot the accused were cOlllll.itted during the trial. In th• opinio.n ot the 
Board ot Review the record ot trial 11 legally 1uttioient to support the 
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findings of guilty alld. the •entence. A sentence to death or imprisonment 
for life is mandatory upon a conviction of a violation of Article of War 
92. Confinement in a penitentiary is authorized by Article of War 42 tor 
the offense of rape. recognized u an offense of a civil nature and so 
punishable by penitentiary confinement £or more than one year by Title 
22. section 2801. of the District of Columbia Code. · 

Wi/4.; .d. 11,_/.1-4 • Judge Advoca~e 
~ _...,,.(L_l,_~~

-~-.~--~~--"""'---~~_.,,_...,.~..__ ..... , Judge Advocate 

f~ 4,). _W~ffD , Judge Advocate 
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WAR DEPARTMENT (335)In the Office of The Jooge Advocate General 
Vfashington, D.c. 

JAGK • CM S07125 
20 JUN 1946 

UNITED STATES ) ARMY AIR FORCES 
) TECHNICAL TRAINING COMMA.ND 

v. ~ , Trial by G.C.M., convened at 
Captain OLIVER F. KETJ.ffi 
(0-1699455), Ai~ Corps. l 

_Keesler Field, Mississippi, 22 
January 1946. "Dishonorable 
discharge", total forfeitures 
&Ild confinement for three (3) 
rears. 

OPINION of the BOARD OF REVIEW 

K1IDER, ACKROYD and WINGO-, Judge Advocates • 


.1. The record of trial in tha case of the officer named above he.a . 
been examined by the Board of Review &Ild the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges &Ild Specifications 1 

CHARGE Ia Violation of the 96th Article of War. 

Specification la In that Captain Oliver F. Keller, Squadron "Y" 
· 	 (Student Officer), S704th Army Air Forces Base Unit, did, at 

Keesler Field, Mississippi, on or about 7 September 1945,. with 
intent to de.fraud, wrongfully and unlawfully make and utter to 
Officers• Club, Keesler Field, Miasiaaippi, a certain check in 
words and figures as follows, to wita 

Biloxi, Miss., 7 September 1945 
PAY TO 

THE ORDER OF OFFICERS' CLUB 
Keesler Field, Miss. 

Ten and no/100 - ~ - - - - - - - - - - - - - - DOLLA.RS, $10.00 
Value received, and charge the same_ to a.ccount of 

TO Ba.nk: of America. I I hereby represent that the a.mount drSJm 
a for in this draft is on deposit to my 

___sa_o_r_amen_t_o a credit, .free from 8XlY claims, &Ild a.oknow
a ledge that this amount has been paid.to 

___c_al_if_._____1 me upon my representation of such facts. 
1 Name Oliver F. Keller 
a 
I Ra.nlc__c_a...,p_t;...A.C;;;;.,__o_-_1_69_94_;...6_5______ 

Sqdn 11 Y" 
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and a certain check in words and figures. a.a follows, to·wit1 

Biloxi, Miss •• J 	September 194 6 
PAY TO 

THE ORDER OF OFFICERS' CLUB 

Keesler Field, Mias. 


Te~ and no/100 - - - - - - - - - - - - - ~ - - - DOLLARS, $10.00 
Value received. and charge the same to acoount of 

To Bank: .:,f Amerioa I hereby represent that the amount dra.wn 
l 

for in this draft is on deposit to my credit. 
Sa.oramento free from any claims,, and acknowledge th&t 

this amo\Ult has been pa.id to ma upon my 
Calif. representation of such facts. 

Name Oliver F. 	Keller 

R8llk__c_a.,.pt_.A.C__o-_1_6_9_94_6_6______ 

SqdA "I" 

and by- means thereof did fraudulentlT obtain from said Officers•· 
Club. Keesler Field,, Mississippi. the total sum of Twenty Dollars 
(i20.00)in 'United States currency, he. the said Captain Oliver F. 
Keller, then well knowing that he did not ha.Te, and not intending 
that he should have e.ny- account with the said Bank of America, 

. Sacramento, California,.. for the payment of said checks. 

NOTE• Specifications 2 to 17 inclusive vary materially from 
Specification 1 only with respect to the number of checks 
mentioned in each Specification, the date of offense and the 
date and amount of check as followa a 

Spec. Date of offense Date of check Amount ot oheok 

2 8 Sept. 8 Sept. $10.00 

8 Sept. 10.00 

8 Sept. 10.00 


3 10 Sept. 10 Sept. · 10.00 

4 11 Sept. 11 Sept. 10.00 


11 Sept•. 10.00 

6 12 Sept. "12 Sept. 10.00 

12 Sept. 10.00 
12 Sept. 10.00 
12 Sept. 10.00 

6 14 Sept. 	 14 Sept. 10.00 
14 Sept. 10.00 
14 Sept. 10.00 
14 Sept. 10.00 
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Speo. Date of offense Date of oheok Amount of check 

7 15 Sept. 15 Sept. $20.00 
15 Sept. 10.00 
15 Sept. 10.00 

8 17 Sept. 17 Sept. 10.00 
17 Sept. 10.00 

9 18 Sept. 18 Sept. 20.00 
10 19 Sept. 19 Sept. 10.00 

19 Sept. 10.00 
19 Sept. 20.00 
19 Sept. 10.00 

11 20 Sept. 20 Sept. 10.00 
20 Sept. 10.00 
20 Sept. 20.00 
20 Sept. 10.00 

12 21 Sept. 21 Sept. 10.00 
13 22 Sept. 22 Sept. 20.00 
14 25 Sept. 25 Sept. 10.00 
15 26 Sept. 26 Sept~ · 20.00 

26 Sept. 10.00 
26 Sept.· 10.00 
26 Sept. lO~OQ 
26 Sept•. 20.00 

16 29 Sept. 29 Sept. 10.00 
29 Sept. 10.00 
29 Sept. 10.00 

17 30 Sept. 30 Sept. 10.00 
30 Sept. 10.00 

NOTEa Speoifications 18 to 23 inclusive vary materially from 
Specification 1 only with re·spect to the number of checks 
mentioned in the Speoifioation. date and plaoe of offense. 
date and amount of check. payee and person or institution 
defrauded. a.a follaRsa 

Speo. 	Date of Place of Date of. Payee Defraw.ed Amount 
offense offense cheok of check 

18 20 Oot. New Orleans 20 Oct. Cash J. Velcich ,20.00 
19 15 Se:Qt. Keesler Fld. 15 Sept. n First Bank of Biloxi 10.00 

n 	 It II n20 20 Sept. 20 Sept. 	 " • 20.00" n II II II II II21 21 Sept. • 21 Sept. 	 20.00 
. n n 	 n n II It II22 21.sept. 27 Sept. 	 20.00 

II 	 II II II II II 20.0027 Sept. 11 

23 26. Sept. Biloxi.Miss. 26 Sept. Stanley Stanley E. Waters. 40.00 
E. Waters 

CHARGE Ila Violation of the. 68th Article of War. 
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Speoi.fioationa In that Captain Oliver F. Keller.,•••, did at 
Keesler E'ield, Mississippi., on or about 7 October 1945, desert 
the service of the United States, aild did remain absent in 
desertion until he was apprehended at Jaoksonville, Florida, 
on or about 20 November 1945. 

He pleaded not guilty to "both Charges and. the Specifioations." He was found 

guilty of Charge I a.nd its Speoii'ioations "except the words •any account• and 

substituting respectively therefore the words 'sufficient funds•., ot the ex

.oepted words not guilty, .of the substituted words guilty.," not guilty of 
·Charge II but guilty of a violation of the 61st Artiole of War and guilty 
of the Speoifioa.tion of ,Charge II "exoept the words 'desert• and 'in desertion', 
substituting therefore respectively the words 'absent himself without leave 
from' and 1vri.thout leave• .. of the exoepted words not guilty.. of the substi 
tuted words guilty." Evidence was introduced of one previous conviction by 
general court-martial for "issuing checks with insufficient fUD.Q.s to cover 
same" in violation of the 96th Article of War. The sentence as approved 
on 13 Ma,rch 1945 provided that he was to be officially reprimanded, to be 
restricted to the limits of Keesler Field. Mississippi, for one month and 
to forfeit i50 of his pay per month for two months. In the instant oase 
he was sentenced "to be dishonorably discharged the Service of the United 
States. to forfeit all pay or allowances due or to become due and to be con
fined at hard labor at such place as the reviewing authority may direct for 
a period of five (5) years. 11 The reviewing authority approved the sentence 
but remitted two years of the period of confinement and forwarded the record 
of trial for action under Article of War 48. 

3. Evidence for the Prosecution. 

Charge I and ita Specifications. 

The fif'ty checks described in the Specifications of Charge I were a.d

mitted into evidence as Prosecution's .Exhibits 1 to 50 inclusive (R. 31). 

It was ~tipule.ted between the proseoution., defense aJld accused that 


• 	 II ••• these were checks issued by Captain Keller /Jcouae{/ on the 
dates appearing thereon for the sums appearing thereon to the 
various payees alleged in the Specifications., for which check a 
Captain Keller received the amounts appearing on the faceJ and 
that each of these checks were returned to the payees unpaid b7 
the bank on which they wereissued, and that the;i:-e were insuffi• 
cient funds in the be.nlc to meet the payment of each of these oheolcs 
upon presentation. •••" (R. 31). 

, Statements for August and September 1946 of the d re.wee bank were admitted 
into evidenoe as Prosecution's Exhibits 52 and 53 respectively, and it wu 
stipulated by the-prosecution, defense and accused that these statements 
were "ledger accounts of the checking acoount that Captain Keller had with. 
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the Bank of .America., Se.oramo:nto, California." (R. 31 ). Those exhibi ta show 
that $76 was deposited in this a..ccowit l .A.ugoo t 1945, &.lld that successive 
withdrawals red1.10ed the balanoe to zero by 27 August, and that $100 was 
deposited l September which wa.a reduced to zero by suocenive withdraw&la 
by 19 September. The withdrEIBa.ls and subsequent balances in September were 
a.a follawsa 

6 Sept. 2 check, il0.00 each Ba.la.nos, $80.00 
13 Sept. 2 checks $10.00 ea.ch · Ba.la.noe, tso.oo 
17 Sept. 4 checks U0.00 ea.ch, 

2 checka iS.oo ea.oh Ba.la.nee, 110.00 
19 Sept. l check jl0.00 Ba.la.nee, .oo 

According to the deposition· of the usistant ca.shier of tho bank the aocuaed 
"opened" the a.ccount l August 1945 with a Western Union money order tor $76, 
and the. aooount wa.a "closed September 1946 with a check for ~10 which wa.a 
the bale.nee in the account at that ti.me." The August ata.tement we.a mailed 
3 September 1946 a.nd the September statement wa.s mailed 2 October 1945J ea.oh 
wa.s addressed to "Ca.pt. Oliver F. Keller 0-1699456 Sqdn. Y. Keesler Field, 
Mississippi" (Proa. Ex. 51). 

Charge II and its Specification. 

An extra.ct copy of a morning report of "Sq Y 3704 A.AF BU Keesler Fld 
Miss" stated by the certificate of the custodian to relate to accused wa.a 
e.dmitted into evidence without objection a.a Prosecution Exhibit 64. Thia 
extra.ct showed an entry reading as. f'ollowaa •dy to .AWOL' 0600 7 O~t 46 11 

• 

An extra.ct copy <if the morning report ot•Ja> Det fl 1440 SCU Dist #6, Jackson
ville, Fla." was admitted into evidence without objeotion aa Proseoution 
Exhibit 55. This extract showed an entry reading aa follows a 

"28 Novelllber 1945 
Keller Oliver F 0-1699455 Capt 

Above Officer atchd. fr Sq • Y' Keesler 
Field Mias fr AWOL to cont this Sta · 
1000 20 Nov 1945• 

It wa.s stipul~ted. between. tlla '2r.osecution~ defense a.nd a.ocuaed that if. 
certain witnesses were present tliey would testify under oath reapeotively 
a.a follows (Pros. Ex. 56) a (1) Mrs. Flora· J.. Hart, :Manager of the Cedar 
Lawn Hotel, New Orle&ll.8 a Accused rented a. room at the hotel 22 September 
1945 and remained a guest at the hotel until a.bout 24 October. Witness 
saw accused "on tour ooca.aions and on each occa.sion he was dressed in an 
Army uniform. 11 On 23 November she removed articles of clothing from ac
cused's room a.nd stored them in the hotel offioe. (2) William o. Hamill, 
who on 31 October was in the milita.ry service a.nd on duty in the Fina.nee 
Office at Keesler Fielda About 1530 hours that da.y accused entered the 
Finance Office and asked for his October pay. Knowing that aooused's pay 
had been stopped·beoa.uae of the fact tha.t he wu a.baent without leave, 
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Hamill told accused 11tba.t there was nothing for him there e.nd asked him 
to see Captain Tucker who was the Finance Officer. Captain Keller merely · 
answered I thanks• e.nd walked out of the door. 11 (3) 1'hree residents of 
Jacksonville. Florida.I They saw accused a.this father's home in Jacksonville 
and in other parts of the city between 8 November and 20 November dressed 
in civilian clothes. Accused told one of these witnesses 11he wanted very 
much to get baok into the swing of civilian life and find a. job"• stated 
11that he had been out of the s ervioe a.bout a week" and 11did not say anything 
one we.y or the·other a.bout staying or returning to the Anny. 11 (4) First 
Lieutenant iorton A. Nelson. Corps of Military Polioea · On 20 November he 
apprehended accused in civilian clothes at his father's home in Jacksonville. 
Accused admitted he was absent without leave. (5) Priva.te First Class 
»7illiam c. Gregorya On 30 November he s eoured accused• s clothing, con

. sisting of army uniforms a.nd civilian clothes, from Mrs. Hart. 

Mr. Oliver P. Keller, accused's father, testified that accused came 

to his home in Jacksonville about 8 November and remained there about 12 

days (R. 32,33). During that period accused wore civilian clothing and 

whenever his father saw.. him was under -J;he influence of liquor and 11in. a. 

pretty nerv~us. brokedown condition•••• He was a completely different 

man11 prior to going overseas (R. 38)• 


.Mrs. Gertie Mae Keller. a.ocused's stepmother, testified that she saw 

him in Jacksonville from 8 November to 20 November (R. 42) and that during 

that period he bought some civilian clothes (R. 45,4.6). Most of the time 

he was in an intoxicated· condition, dr8.Ilk more and was a 11lot more nervous 11 


than· he was before his overseas service (R. 50). 


"••• on numerous occasions he ma.de the statement to me that he 
was out of the Army and different people would ask him and he 
would say he was on some kind of a leave awaiting discharge a.nd. 
was out of the Army. I think the word used was terminal leave. 11 

. (R. 44) 

It we.a stipulated between the prosecution,' defell8e and accused tha.t on 

7 October 1945 general court-martial charges for dishonorable failure and 

neglect to pay debts were pending against accused. which charges had been 

preferred on 10 August.1945, and that accused had received due notice that 

such charges were pending against him (R. 62). 


4. Evidence for the Defe:cse. 

Mrs. Oliver F. Keller, acouted 1 a wife, testified tha.t she noted 

"definitely a marked change" in his behavior after he returned from over

seas duty. "••• he we.a really restless. He didn't seem to know what he 

wanted to do and he was awfully moody when he returned from overseas" 

(R. SO). He told her he had left the Army to get a. job to pay back the 
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money he owed but that 11he was going baok and give himself up the next day. 
That was the day he was picked up by the M.P.s in Jacksonville" (R. 66). 

Yeoman Second Class Clement Duchesney, Jr.• U.S. Na.va.l Reserve, a. .friend 
o.f accused who had known him .for twelve yea.ra (R. 68) testified tha.t after 
aocuaed returned .from overseas he seemed to be upset ee.sily, waa very moody, 
''would brood about things and he just was not steady a.t all," and dra.nk to 
excess (R. 70).· 

After an explanation of his rights accused elected to be sworn a.a a. 
witness (R. 74) and testified substantially e.s followsa -In October 1939 
he volunteered for the Royal Canadian Air Force and was subsequently com
missioned a. pilot officer. On 27 May 1942 he we.s tra.na.ferred to the 
"United States Air Forceu (R. 75, 76). He a.rrived overseas 19 November 
1943 as a captain and was assigned to the 447th "Bomb" Group (R. 77). 
On 13 April 1944, a.fter he had completed 19 bombing missions as a. flight 
commander, his plane was shot down and he ma.de a ore.sh landing in Switzerland. 
He wa.a interned there until September 1944, at which time he escaped into 
neutral hands (R. 78). He has been a.wa.rded the Distinguished Flying Cross 
and the Air Meda.l with Oak Leaf' Clusters, and his unit was a.warded a 
Presidential citation (R. 106,107). He identified Prosecution's Exhibits 
l to 50 as checks issued and signed by him. The money .from those checks 
ca.shed at the Club "was used for drinking, mainly, and gambling a little 
anl living a.round here. It is rather. expensive to live in Biloxi" (R. 82). 
When he drew these checks he did not intend that "he should not have a. 
bank account at the bank11 and "had no reason to believe that they would 
not be honored" (R. 83,84). He had an aooount with the Bank of America at 
Sacramento, O&lifornia., which he opened in 1942 and reopened in 1945 (R. 79), 
when he had !!a bunch of money on11 him and .friends suggested that he bank it, 
which he did with a Western Union money order (R. 80). He was drunk at the 
time he sent this money order and did not know how much he had deposited 
(R. 91) and "had been drinking" when he ma.de a deposit for noo on l 
September 1945 {R. 92 ). He was depending on his winnings from playing poker 
to balance his checking account, but did not rea.li~e he had written checks 
in the annunt of $700 (R. 95). On 28 August 1945 he terdered a resignation 
in lieu of trial by court-martial .for wrongfully .failing to pay his debts, 
.for which charge• were then pending. He ma.inta.ined his hotel room in New 
Orlee.na from 22 September to 24 October but spent 11 just one night there 
the .first week. ••• I just rented it for a. week to make sure I would have 
it" (R. 98). He le.ft Keesler Field 7 October 1945 without authority (R. 85). 
During his a.bsenoe he returned to 'Keesler Field on three ocouions (R. 86 ), 
onoe on the la.st day of October to secure his pay for tha.t month. When he 
arrived that day he hes.rd through the 11gra.pevine 11 that they were looking 
for him a.t the O.ffioers 1 Club .for some bad checks (R. 82) and was unable 
to secure his pay sinoe he was in an absent without leave status •. He did 
not receive notification that his bank aooount had been closed until after 
20 November, while he was in prison at Keesler Field (R. 85).·· After hia 
departure .from Keesler Field 7 October he "ended up in11 New Orleans where 
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he wu somewhat intoxioated (R. 83). and. stayed until 6 November when he 
went to Jaoksonville. He waa drunk when he went absent without leave but 
aoon "sobered up• and then "had a slight; inkling" ~hat he was absent with
out leave. He did not then return because "I figured I was going to g~t 
AWOL charges any way so I might aa well enjoy myself" (R. 102). During 
the time he was in Biloxi and New Orleans he was' in uniform. He purchas.ed 
civilian 'clothing in New Orleans and in Jacksonville and wore civilian 
clothing during his stay in Jacksonville (R. 87). He purch.a.aed this cloth
ing because 11I figured I would be finished with the Army very shortly. ••• 
I thought I would be discharged and the i'aot that I had put in an applica
tion for resignation" (R. 88) but he admitted that he had been told the.t 
there was no assura.noe the resignation would be aooepted (R. 101). He told 
his father and mother when he was home that he was on terminal leave and 
ooncealed the faot that he was absent without leave beoaus.e "people do not 
advertise the faot that they're JJ'IOL very muoh• (R. 105). In Jacksonville 
aooused •1aid around the house most of the day, drank most of the night" 
(.R. 105). He waa unable to pay his hotel bill in, New Orleans on 24 October 
and did not write a check for this bill because "after awhile it,comes to 
a limit how many checlca you oan ma.lee" (R. 100). He intended to ask hia: 
father for j300 "for the oheoks whic~ I foUJJd out on October 31st were no 
gooda (R. 103). but realized upon arrival at home in Jacksonville that his 
father did not have the money to give him (R. 106). 

5. The evidence for the prosecution together with the testimony ot 
the accused establish beyond a reasonable -doubt that the aooused without 
leave absented himself from the service ot the United States' on or about 
7 October 1945 at Keesler Field and remained absent without leave until 
he was apprehel'.lded in Jacksonville on or about 20 November 1946, as i'oUJJd 
by exceptions and substitutions by the court•.Aocused 1s return to Keesler 
Field to secure his p~ 31 October and his presence there, according to his 
testimony, on two other oocuiom between 7 October and 31 October, did 
not serve to terminate. his absence without leave. There is no evidence 
and.he does not allege that he reported £or duty on any of these ooouions. 
E'Ven though he may not have been continuously absent for the·entire period 
alleged, his casual visits to the field in pursuit ot his personal-affairs 
did not interrupt the status of the absence without leave (see CM 226754, 
Wfkott, 14 BR 335,336J CM 237138, Kohlhepp, 23 ·BR 277)•. The torm ot the 
findings follows that suggested in paragraph 780, Manual tor Courts-Martial, 
1928; page 65, and sufficiently states an offense in violation of the 61st 
Article of War. ' 

The evidenoe establishes that accused in a period ot less than two 
months uttered the 50 oheoks described in the Specifications ot Charge I 
and received a tot&l~of '650 for these checks as alleged, and that, as 
found by the oourt, he did not have "auf'fioient funds with" the drawee bank 
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for the pe.ynerri'i of thes" oheokB. Sinoe a.cowed thus fa.sued ohacka against 
hia in.sufficient account and the condition of the aooount wa.s entirely 
the result of his own acts, he being the only person a.otive in using the 
account, an 11 evidentiary situation" was created where, 

"••• in the absence of adequate expls.na.tion or oountervailing proof, 

tho inference of fact is fully justified, from common human experience, 

that the accused knew that his account was insuffioient a.rd did 

not intend that it should be sufficient. If there be evidence of 

extenuation or excuse tlie aooused is the person to furnish it. This · 

rule is well established, often stated in the language that the ac

cused, under such circumstanaes, is 'chargeable' with knowledge of 

the condition of his own a.ocount (CM 202601, Sperti, 6 BR l71,214J 

CM 236070, Wanner, 22 BR 279; CM 257069, Bishop, 37 BR 7, 13; 

CM 257417, Sims, 37 BR 111,117; CM 268314, Reeser, 37 BR 367,378; 

CM 259005, Poteet, 38 BR 197,206), and that the 'burden' (of going 

forward with proof in his defense to dispel the ordinary inferences 

from established faots) in such an evidentiary situation is on the 

accused· (CM 249232, Norren, 32 BR 95, 103; CM 249993, Yates, 32 BR 

255, 261; CM 260184, ~ 32 BR 397,402)" (CM 280789,-iiughes; accord, 

CM 280898, Dannelly). . . 


· The only attempt by the defense to dispel the inference that aocused 
knew there were insufficient funds in his aooount is his testimony that hs 
did not discover until 31 October and then through the "grapevine" that · 
some of his checks had been dishonored, and ·did not definitely learn the 
state of his account until after his apprehension and return to Keesler 
Field 20 November. His statement that he did not pay his hotel bil~ by 
check 24 October because "after a while it comes to a limit how many ohecks 
you oan m.alce" was an admission that he knew, without having been told, that 
at some time prior to 24 October he had reached the limit of his credit. 
He was uttering worthless checks with such rapidity and in such volwne 
that it was physically impossible· for evidence of his guilt to be produced 
before he had finished the course of his reckless finanoial transactions. 
He was responsible for knowing under these oircumstanoes the.state of his 
account from day to day as he made it what it was. His uttering of 60 
worthless checks in the short period of less than two months and thus 
procuring :j.,650 was clearly fraud. The 1.'aot that until 19 September he 
had in his account funds equal in amount to some of the worthless ,check• 
uttered on and after 7 September does not «bsolve him in anyway, since 
by issuing certain checks which cleared the bank prior to those issued 
on and after 7 September he created a condition in his account such that 
on the dates when he uttered the worthless checks there were not in fact 
funds sufficient for the payment thereofJ such funds as he then had were, 
as it developed, sufficient only to pay checks which had cleared the bank 
before the worthless checks·were presented for payment. 

Where an accused was found to have fraudulently uttered certain checks 
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"well knowing tha.t he did not have and not intending tha.t he should.have 
sufficient funds" in the drawee ballk for the payment thereof and the evi
denoe showed· that he paaaed 27 cheoka in the total amount of. i695 over 
a period of lesa than three months, during whioh peric:;,d Ma account wit.h. 
the dr&Wee bank "was inaui'ficient in amount for the payment of the checks 
upon presentment" (umerscoring supplied), even thqugh on two dates his :bar;.t 
balance was slightly- J110re than the amounts of the respective checks is•U..ed 
on such .dates, the Board of Review was of the. opinion that the findi.llg ot. · 
fraud was justified and said& · 

"••• Such repeated acts clearly justified the oourt in assumhlg 
tha.t aocuaed knew of the condition of his account and in con
cludizlg tha.t he made and uttered the checks with the fi'audulent 
intent alleged (CM 236509, Veal, 23 BR 31). . · 

11It is true tha.t the duplicate statement of aooused's acoount 
shows a·balance on the dates of 23 and 26 September of slightly 
more tha.n the amounts of the respective checks issued on such 
datesJ but in view. of the stipulation as to the insufficiency of 
the .account, and the aotual insufficiency shown by the statement 
on 27 September, it seems appar,nt that accused, at the time he 
gaye the checks, had already issued other checks in amounts which . 
he knew would deplete the account before the checks dated 23 and 
26 September would clear the be.nk in the ordinary course of business. 
Under such circumstances the court was justified in finding him 
guilty as to such checka (22 .AJA. Jur. 479)." (CM 275648, Creighton, 
48 BR 122,123J accord CM 266339, Manning, 42 BR 399,403J CM 228394, · 
Jarbeck, 16 BR 139,168 ("the successive i'requenoy· of his acts tends 
to negative lnnocenoe on hie pa.rt," p. 158}) 

Xhe variance between the allegation that accused "did not have••• 
any account" and the timing that he 11did not have ••• sufficient funds" 
is immaterial. At the outset of the trial the trial juclge advocate·and the 
defense counsel in effect stipulated that the case w~ul4 be tried on the 

· theory that accused had insufficient .fund.a, as followH, 

•PROSECUTION& ••• I might state now tha.t the charges read 
tha.t. he,. Capta:.\.n Oliver F_. Keller,, issued the checks, knowing 
tha.t he did not ha.ve or not intending that he should haTe &n 
acoount with the bank. Xhe Prosecution will show wha.t may be con
sidered in a measure a leaser included offense; th&t Captain Keller 
did ha.ve a.n account in the bank and the Court may &ccordingly find 
him guilty by substituting •issuing the checks, not havixlg sufficient 
.funds &l'.ld not intending that he should have sufficient t'\mda •, ii' 
the evidence so discloses in substitution ot 'having no account.• 

. "DEFENSEa Yea• sir. 11 (R. 30) . ' 

The 'defeme was thus not misled by the pleading and the court could have 

~ended the specification accordingly (par. 73, lCM, 1928, P• 67). · 
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The Board of Review is of the opinion that no question of "lesser,included 
offense" is involved. The essence of the fraud is that the checks relied 
upon were of no value. Yfuether they were worthless because drawn against 
no account or against an empty account is relevant only in so far as the 
amount of proof of intent to defraud is concerned. It may be easier to 
prove fraud where an accused uses a .fictitious account, but a oheok is as 
worthless in one case as it is in the other, and the fraudulent intent 
once established is the same. Thus where an accused~ alleged a..nd found 
to have fraudulently uttered two checks 11 then well knowing that he did not 
have and not intending that he should have e.cy account with or suf.ticient 
funds in" (underscoring supplied) the drawee bank and the evidence showed 
that accused "conceded that he had not had an account in that bank in 11 or 
12 yea.rs, 11 the Board of Review did not raise the question that the pleading 
might be multifarious a.Dd simply stated in its opinion· that the accused was 
guilty of fraud beoa.usea 

"He knew that the two checks would not be paid when presented to 
the bank on which they were drawn. .Failure to disclose this know
ledge evidences an intent to deceive and defraud the person to whom 
the checks were negotiated 11 (CM 260765, McCormick, 40 BR 1,3,4). 

Where it Wa:3 alleged and found that an aooused fraudulently uttered 
checks 11well knowing that II they ''would not be honored by11 the 'drawee bank 
and the evidence showed that aoouaed had instructed the bank to stop pay
ment on oheoks, the Board of Review stated in its opinion thata 

11 The aot of accused in executing and delivering these checks, 
. when he knew that he had instructed the bank not to pay them, was 

as wrongful and dishonorable as if he had drawn oheoks upon a bank 
in which he had no aooount, or upon an account in which he had in
sufficient funds. In either oa.se the effect is to pe.s1 a.n instru
ment as one which will be pa.id upon presentation, when the person 
uttering it knows that it will not be paid. •••" (CM 240347, Besero1kz, 
26. BR 33,39). . · . 

~nere it was alleged a.Dd found that an aooused fraudulently uttered 
oheoks 11well knowing that he did not ha.ve and not intending that he should 
have any a.ocount" in the drawee bank, in violation of the 95th Article of 
War, a.nd the evidenoe showed that a.oouaed had a.n aooount in the drawee bank, 
which account had been 11 closed 11 .~re than. one year before he uttered the 
checks in question, and that he wrongI:,'.assumed his checks would be "held 11 

by the payee, the Boa.rd of Review did not-· raise the question of a possible 
v~riance between the allegations a.Dd proof, b~t stated in its opinion thata 

11 'G:!,viDg a oheok on a bank where he. knows or reasonably should 
know the re were no funds to meet 1.t and without intending that 
there should be'is definite of an offense in violation of Article 
of War 95 (MCM 1928, par. 151). ••• Securing oaah by the utterance 
of the checks against ·a long closed bank a.ooount without an agree
ment not to present them for pa:yment provides adequate basis upon 
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which the court.properly interred the aooused's fraudulent 
intent•·: (CM 259234, Holladay, 38 BR 293,296,297). 

Thirteen or the specifications eaoh alleged the frauduleht utteri11g 
of more than one check aDd thus were objectionable because they were dupli
cl"to\.\S., 1k> objection was .made however, am sime eaoh cheok aDd offense 

was fully described am· alleged the defense cannot be said to have been 
misled, and no prejudice to the substantial rights of the aocu.sed was caused 
by this error~. Where eight cheoks were similarly set forth in one speoifi 
oation alleging wrongful making and uttering, ,the Board ot Review in its 
opinion stateda · 

· 11CoDSideration ha.a been given to the tut that Speoitioation 
3 of Charge II, in alleging the wrongful making and uttering by the 
aocuaed or eight worthless checks contravenes the proviaion ot th$ 
.Manual for Courts-llartial that 10ne specification should not allege 
more than one offense either conjunctively or in the alternative• 
(par. 29b). When, however, it appears that the accused. ha.a not been 
misled by·the dupl1oitous.:, character of the Speoifioations and that 
the allegations fully apprize him of the facts upon whioh he must 

. prepare his defense,·. the Board ot Review has held a 
· •The faot that a specification is multifarious is .not ot · 

itself a sufficient reason tor setting aside a finding of . 
guilty' (CM 202601, Sperti, 6 BR 171,207) See also OM 218876, 
Wyrick et al., a1ld CM 224766, Butler. 

Sinoe, in the present oase, each- check was described as to date,. 
P8iYee, and amount, and the accused interposed no objection, it is 
believed that, while contrary to good pleading, the form ot the . 
:Specification did not prejudice his substantial rights. 11 (CM 285699, 
SohaurerJ a.ocord, Sperti,,supra, pp. 238,239.) 

6. ~la.r Department records disclose that this officer is 29-2/3 years 
of age, is married, and has one child. He is a high school graduate and 
attended college. for two yea.rs, majoriDg in engineering. From May 1938 
until Ootober 1940 he was a olerk in a U.S. postoffioe. From 23 October 

• 	 1940 until 27 May 1942 he served a.a a pilot officer in· the Royal Canadian 
Air Force and on the latter:date wa.s appointed seoo:od lieutenant, Air Corps, 
Army of the United Sta.tea, and or~ered to active duty. He wu promoted to 
first lieutenant 19 January 1943 and to captain 5 November 1943. He served 
over.seas as a pilot with the 447th Bombardment Group and was awarded the 
Air- Medal i6 February 1944, an: Oak Leaf Cluster thereto 14 Ma.roh 1944, and 
the Distinguished Flying Cross 8 May 1944 •tor extraordinary achievement 
while serving as pilot· of a lead aircraft of ._ combat wi11g of B-17 airora.t't 
on a heavy bomba~ent mission over Berlin, Germany, 8 :Maroh 1944." He 
we.a interned in Switzerland· from April 1944 to September 1944 and returned 
·to the United States in November 1~44. On 7 March 1945 he was tried b;r 
a genera.l court-me.rtial end found guilty of wrongfully failiDg to maintain 
l. sufficient ballk balance to meet aeven oheoks whioh he had uttered a.:od 
wai sentenced to be officially reprimanded, to be restricted to the limits 
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of Keesler Field, Mississippi. for a. period of three months a.nd to for
feit ~100 of his pay per month for a like period. The reviewing authority 
approved the sentence but remitted two months of the restriotion a.ni for
feitures in exoess of $50 of his pay per month for two months and ordered 
the sentence executed 13 March 1946. On 28 August 1945 accused tendered 
his resignation a.s &.n officer for the good of the service. This resigna
tion was not accepted by order of the Secretary or War 6 December 1945. 

7. The court was legally constituted and had jurisdiction gver, the ac
cused and of the offenses. No errors injuriously affecting the substantial 
rights of the a.caused were committed during the trial. In the opinion of 
the Board of Revitw the record or trial is. legally sufficient to support 
the fi?ldings of guilty a.nd the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized for conviction of a violation of either 
"Article of War 61 or Article or ,·,ar 96. 

-1Jj-~·~,......._·
....--~---_...,.f-"1'1---,--' Judge ¥voce.te 

u.......r-A, , Judge .Advocate --------.....--........~,..."""'"-_e._~__..-...W-..,...rv_.im· -8:i~ _____.• Judge Advocate ...... ...o 
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JAGX - CK 307125 lat Ind 

JUL 1"WI>. JAGO, Washington 25, D. c. 1946 

TOa Under Secretary of Wa.r 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there · 
are transmitted herewith £or your action the record of trial and the opinion 
of the Board of Review in the oe.se of Ca.ptain Oliver F. Keller (0-1699456), 
Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of wrongfully ma.king an:l·uttering 50 ohecka &lld fraudulently obtaining by 
means thereof $660 (Spece. 1 to 23 of Cha.rge I) in violation of Article 
of Wa.r 96-and of absenting himself without leave for a period of 44 days 
terminated by apprehension in. violation of Article of Wa.r 61. He was 
aentencecl to be 11dishonorably discharged the service" to forfeit all pay 
&lld allowances due or to become due &lld to be confined at ha.rd labor for 
five years. The reviewing authority approved the sentence but remitted·, 
two yea.re of the period of confineme~. &lld forwarded the record of tria.l 
tor action .under Article of \iar 48. 

3. A. &\.UJlm&ry of the evidence may be found in the accompanying opinion ., 
of the Board of Review. I oonour in the opinion of the Board that the record 
of tria.l is legally sufficient to support the filldinga and sentence asap
proved by the reviewing authority and to warrant oonfirma.tion thereof. 

Between 7 September 1945 and 20 October the accused cashed 49 
checks for ilO or i~O each and one check for i40 and thus obtained $500 
from the Officers• Club at Keesler Field, Miasissippi, $90 from the Keesler 
Field branch of a bank in Biloxi, Missialippi. f40 from an individua.l in · 
Biloxi am i20 from another individual in New Orleans. There were insuf
ficient f'unds in the drawee be.xik in Sacramento, California, to meet these 
ohecka upon presentation, aoouaed's September bank bal,.noe 0£ $100 having 
been exhausted by 19 September by other checks he ha.d previously issued. 
He testified that money from those checks he cashed at'the Club waa "used 
£or drinldng, mainly, and gambling a·little and living around.here." He 
testified that he hoped to balance his checking account with the proceeds 
from poker games. On 7 October he went absent without leave from Keesler 
Field and remained absent until he was apprehended at his-home at Jackson
ville, Florida, 20 November. He was drunk when he left Keesler Field, but 
did not return wh,n he became sober because~ aooording to hia testimony. 
"I figured I was goiDg to get AWOL oha.rgea a:n.y way so I might ·as well enjoy

lt " .. -, ' myae • . . . . . 

1 The accused is nearly 30 yea.rs of age am has a good combat record. 
He completed 19 missions over Ge~ as a pilot with the 447th Bombardment 
Group and was awarded the Distinguished Flying Cross and the Air Medal with 
one Oak Leaf Cluster. On hia last mission, in April 1944-, his airplane was 

~ 
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shot down and he landed in Switzerland where he was interned until September 
1944 when he escaped and was returned to the United States. 

In his personal financial tra.nsaotions the accused seems to have 
been untrustworthy. He ,secured approximately ~550 in Switzerland from two 
brother officers by means of two worthless checks to provide funds for his 
escape and did not repay these debts. He incurred other debts of about 
~250 in Switzerland. contrary,to the order~ of the Military Attache. of 
which $38.10 was ultimately repaid by the accused through the Attache's 
office in May 1945. In March 1945 he was found guilty by a general ,court
martial of wrongfully,failing to maintain sufficient funds to meet seven 
checks in the total sum of $115 which he had uttered at Keesler Field. The 
sentence as approved provided for restriction to Keesler Field for one month~ 
a reprimand and forfeiture of t50 pay per month for two months. Immediately 
prior to his trial he borrowed ~300 from a.n enlisted man and repaid only 
about' $50 of this debt. On 10 August 1945 charges were preferred against 
him for borrowing from this enlisted man and for dishonorably failing to 
repay this debt and approximately $700 of the debts contracted in Switzerland. 
On 28 August accused tendered his resignation for the good of the service. 
This resignation was not accepted in view of the oha.rges then pending in 
the present case. 

Due consideration of his combat record was accorded to the accused 
by the clemency exercised in his 'previous trial. He has shown himself by 
his present offenses and past conduct to be dishonest and I therefore recom
ment that the sentence as approved by the reviewing authority be confirmed 
and carried into execution. and that a United States disciplinary barracks 
be designated as the place of confinement. 

4. Inclosed is a form of action designed to oe.rry into execution the 

foregoing recommendation, should i-i.Aae~~ with Y.Our approval. 


2 Inola THOMAS H. GREEN 
l. Record of trial Major General 
2. Form of action The Ju:ige .Advocate General 

( GCMO 2331 23 July' 1946). 
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WAR DEPARTMENT 
Arm:, Servioe Foroee (351) 

In the Offioe of The Judge Advocate General 
Washington. D.C. 

SPJGK • CM: 307127 8 MAK i946 

UNITED STATES ) 40TH INFANTRY DIVISIOli 
) 

Te ) Trial b)' G. c. Jl. • oonnned ,at Head
) qua.rtera 40th Intantry Diviiion, .AJIO. 

.Priva.te First Claas WILLIAM ) 40, 17 November 1945. Dishonorable 
·H. FINGm (34737989), Compa.n;y) diecharge (suspended). total torfeitwee 

and oonfinement at hard labor tor oneI, lSotb ID.fantry. i. 
year. The Philippine Detention ud 
Reha.bilitation Center, AFO 75. 

OPINION of the BOARD OF REVIffl' 
._.._____________________________H>YSE, KUD!R a.nd WINGO, JUdge Advooatee • 

1. The record ot trial in the case of the eoldier named abOTe was 
exernbed in the Bran.oh Of'fice ot The Jmge Advooate General, u. s. J.r,q 
Forces in the Paoii'io,· and there tound legally ineutfioient te auppol"II 
the t1Ddinga. Thereafter it ,ru reterr~ to and exud..11.ed b7 tu Beard 
ot Review in that Branch Of'fioe and tound 'b7 it to 'be leg&l.l7 1:aautticieai; 
to support the tindings alld a e:atenoe. Prior to action b7 the CCl'JDll8ndj ng 
General, U. s. Arrq Forcee in the Paoifio, hia powers, atatutor,y or ether
wiae, in so tar aa they pertain to oourta-martiai, inoluding the ponr et 
confirmation ot aentenoea of general oourta-a.rtial am including power• 
conferred in time ot war lJ7 ArticlH ot War 48~ 49, 50, _soi and 51, were 
terminated. 19 J~ua.r,y 1946, lJ7 direction ot the Preddent, and in aco~rdanoe 
with inatruotions contained in a oable tram the 11'ar Department, elated 19 
January 1946.aa olaritied b7 a cable from. the War Depart:raent dated 21 
January 1946, the Aadatant JUd.ge .Advooate General,· u. s. ~ Feroea in 
the Pacific, forwarded the record ot trial to The Judge .Advocate General 
tor appropriate action. 

2. The aooUBed waa tried upon the following· charge am apeoitioatio:n.1 

CHARGEa Violation ot the 93d. J.rtiole ot War. 

Speoificationa In that Printe F1rat Clua William H. Finger, 
Compa.IliY I. 16oth Intantey, did, at .A.PO .a~ on or a.bout. 
1600, 22· October 19'5, b7 toroe and -dolenoe aJJ4 by' pu
ting him in tear, telonioual;r take atea.l and oarr,y away 
from the peraon ot Mr. Chong Tehri n. (ohilian), the 
property or a wriat-watoh, va.lue about twenty- dolla.ra 
($20.00). . 

Ht pleaded not guilty- to, bu11 wu tomid guilt7 ot, the oha.rge and apeoitioa• 
tion, and waa ae:atenoed to dishonorable dieoharge, total torteiturea ud. 
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oonfinemen1; at barcl labor for 1;wo 7e&r8e The reTiering authority a.pproved 
the aentenoe. remitted one yea.r ot the oontinement. suspended u:eouUon. ot 
the dishonorable discharge until the a.ooued.'1 releue a.ni designated the 
Philippine Detention a.nd Rehabilitation. Center. APO 75. u the plaoe ot . 
oont'inement. The findings and sentence were promulgated by General Court
Martial Order• Bulllber 22. Headquarter, 40th Intantry Division. SO llove:m.ber 
1945. . . 

. 3. The Board ot Reviff oonour, in tlle oonolu.iion. reaohecl ·by the 
Boa.rel ot Review in the .Branch ot'fioe ot ·The J\ldge Advooate General, u. s. 
Jrm7 Foroea in the Paoifio. that the reoord ot trial is legally iDsuttioient 
to aupporl the finding• and aentenoe am adopt, the .f'ollowizlg ,tatement ot 
taots a, set forth in the opinion& 

The evideuoe renal• tba~ on 22 Ootober 1945, civilian rehgeea 
troa Japan were being prooeaaed under m.ilitar;y auperviaion at a place 
identified only- u the waterfront. Under the procedure followed. a.t'ter 
exchanging their money-. the7wera "disbur,ed out into an area tor trans
portation to where they are going" (R. 4}. Armed guards were posted (R. 4) 
to keep others out o.t the area and to "help the retugeee into their · 

--· poaitiona• (R. S). The wi:tDSH Smith,. a Counter-Intelligenoe Corp, apeoial 
agent. while talking with another soldier. observed the aoo~ed about 30 
teat dbta.nt. Be wu aeen to motion to a Korean civilian refugee. Chong 
fehri Kia. who wu within a barbed-wire inolosure. Arter oOJlverdng with 

· him the aoousecl •reaohed. onr aD4 telt both wrists ot the retugH. Finger 
then helped the refugee remOT• his :wrist watoh aD4 was in the prooeaa ot 
putting it 111 his le.rt t1elcl jacket pooket• (R. '• s. 7) when the wi1meaa 
approached. and ua4· llwha.1s a11thorii.7 he bad to relieTe a refugee ot hi.a 
watch. Be replied that lle ha4 nou• (R• .fc). A t ... minute, thereafter 
aoouaed a1.ated to a lieutenant that. "he had. no authori't7 and intended keeping 
:1.i• (R. 6). Bit did not tna1r wq_he 1;ook it (R. 6). 

)Io commotion wu oblernd am the Korean made no objection either 
nrball7 ~ pbyaioall7 (R. &). i.ooued did not •grab" the refugee and the 
iuident took place openl7 (R. 6). . . . · 

1'he aooued waa armed. with a rifle. u were the other guards in. 
1she area (R. 4 ). 

1'he Korean did. mt tHtit,r at the trial. 

1'he watoh wu adm11rt;ecl in evidenoe (R. SJ· IX • .A.) and. wu atipulated. 
to be n.lued at $18.00 (~. TJ h. B)• 

4. The Boa.rd ot Review ii ot the opimcm that the evidenoe oampletely 
i'aila to eate.blilh the eleJDent. ot robbeey•. and ot laroen.7. a leaser inolwle4 
ot'tenae ot robbery. Aoouaed.'• atatemen:taiwere in no wq a ooatHdon that 
ha had taken the watch tram the refugee b7 toroe or other aot ot treapua • . 

2 

http:llwha.1s


_________ _ 

(353) 

or by ooeroion ox:" putting him in tear, but merely .. deol&r&tion that he wu 
not offioially nated with ..uthority to relieve this ref'ugee of hi• watoh. 
In the opinion of the Board 1 t would be a distortion of the ordin&r7 meaning 
of word• to interpret this deol&ration aa a oonfession ot guilt ot the orille 
pf robbery or la.roe~. While in a. case ot thia kind the Board ot Review 11 
preoluded from weighing the evidenoe, i~ has the right a.nd duty to determine 
whether there may be found in the reoord a;n;r competent evidence to eatabliah 
the ..oouaed'• guilt or to aene u any reasonable buis tor e.n inferenoe ot 
guilt (CY 212505, T~ton, CM _228831, 'l'liggin~J CM 238972, LovrryJ CK 27'647, 
Trujillo). The Boa. of ReTin 1a ottlii""'opinion that i'ii"'"'w preaent cue 
there a.re no suoh fa.eta a.nd no reaeom.ble bub for an interence trom the 
fa.ots to support the findings o£ the oourt. 

6. For the reasons ata.ted a.bove, the Boe.rd of RevieW' is ot the opinion 
that the reoord ot trial is legall7 insuffioient to· aupport the findings and 
the sentenoe. 

~~)7/~. Judge AdTOoate 

................_._......,l__'f-!;;.
.µ(i{'A,;_ ,4. :(µJ.y , Judge AdTOcate 

_r._w,11_____ ....______ Judge Advooate __. w (d_~· , 
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SPJGK - CK S07121 

B:! MF, JAflO, Washington 25, D. C. 12 March 1946 

TO1 'lhe Seoretaey ot War 

1. Herewith transmitted tor 7our aotion 'W:lder Artiole ot War 50f, 
aa amended. by the a.ot ot 20 .Altgult 1917 (60 Sta.t. T24J 10 u.s.c •. 1522) · 
a.nd the aot ot 1 A.ugus11·1942 (56 Stat. 132), b the reoori. ot tri&l 1A 
the oue ot Pri"la.te Firat Cla1a William H. Finger (H7ST989), ~ I, 
160th IDtam;ry. . 

2. I oonour in the opinion ot the Board ot Review that the reoord 
ot trial b legally- inauttioient to auppon the tiDdings ot g11ilty- and 
the aeutenoe and., tor tm reaaons ata.ted therein, reoamlll8nd tha.t the 
tindinga ot guilty and the aenteaoe be Taoated, and that all rights, 
privilegea and properly- of whioh thia aoouaed baa been depriTed by- "firtue 
ot the findings and aentenoe ao va.oated be restored. 

3. Inoloaed ia a torm of a.o on designed to oarry into etteot thi• 

reoommeDda.tion, should auoh ao n meet it 77ur appronl_~ 


~-A--~ 

2 IDcls THO)(AS H. mEEll 
1. Reoord ot trial Jajor General 
2. Form. ot aotion The J'Qdge .Advooate General 

( OCl!O 81• 2S April 1946) • • 
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WAR DEPARTMENl' 

In the Office of The Judge Advocate General 

Washington, D.C. 


JAGN-cM 307l.J9 


UNITED STATES 	 ) .102ND INFANTRY mVISION 
) 

v. 	 ) Trial by G.C.M. 1 convened at 
) Bayreuth, Bqreuth, Bavaria, 

Private First Class RALPH ) Germany, 26-29 September 1945. 
R. YOUNG_ (36S99902) ;-i'ricr ) Wilson: Death. Solomon: Dl. &
Prlvates DAVID C. WILSON ) honorable discharge and confine
(.346342'78), and J~ A. ment tor ur,enty-five (25) . years. 
SOLOMON (18060927), allot ~ Dl.scipllnary Barracks. Young: 
3458th Quartermaster Truck ) D1.shonorable discharge and con

) .Company. finement !or fl ve (5) years. 
) Disciplinary Barracks. 

---·--- 
OPINION of the BOARD OF REVIEW 

BAUGHN, 01CONNOR and O'HARA, Judge Advocates 

1. The Board of Review has examined the record ot trial in the 
case o:t the soldiers named above and submits this, its opini0Zl, to 
The Judge Advocate General:• 

2. .lccused were tried upon the· following Charges and Specifi 
cations: · 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Private First Class Ralph R. Young, 
Private David c. Wilson, and Private James A. Solomon.,· 
all of the 3458th Quartermaster Truck Compan7., acting 
jointl,- and in pursuance of a co~n intent., did., at 

· Bayreuth, ~euth, Bavaria, Germany., on or about 18 
August 1945, in the night-time, !eloniously and bur
glariously break and enter the dwelling house o:t cer
tain female Displaced Persons whose identities are 
unknown, with intent to coillllit a felony, visa rape 
therein. 

CHARGE II, Violation ot the 66th 	Article ot War. 

Specification: In that Private First Class Ralph R. Young., 
Private. David c. Vdlson., and FF.;1,.vate James A. Solomon, 
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all of the 3458th Quartermaster Truck Company, acting 
jointly and in pursuance of a common intent, did, at 
Bayreuth, Bayreuth, Bavaria, ·Germa.ny', on or about 18. 
August 1945, volimtaril.7 join in a JllUtiny-, which had 
begun 1dthin a milltaril.7 occupied area in Bayreuth 
against the lawful milltarr authority ot Brigadier 
General T•. L. Harrold, 9th Armored D1.,ision, the com
manding of'ticer thereof', responsible tor the military 
government and militarr discipline therein, and did, 
with intent to over-ride for the time being the law
1'11 authorit7 of the said Brigadier General T. L. 
Harrold, as sought t(] 'be enforced by Staff Sergeant 
'William J. Kelly, Sergeant Nicholas Hudobenko and 
Privata Claude N. Brad;y, milltary guards acting umer 
his author!ty, 111. th force and arms wrongfully rescue 
and deliver up from the custody of the said militar,y 
guards t1lo millt&.17 prisoners who bad been lawfully 

, 	 taken into custody by the. said military guards. 
(As amended at trial). · 

CHARGE III I Violation ot the 92nd. Article ot War. 

Specificationz In.that Private First Class Ralph R. Young, 
Private David c. Wilson, and. PriTate James A. Solomon, 
all of the 3458th Quartermaster Truck Company, acting 
joi:ntl.7 and in pursuance ot a common intent, did, at 
Bayreuth, Ba;rreuth, Bavaria, Oermaey, on or about 18 
.A.ugust 1945, with malice aforethought, willi'ully, 
deliberatel;r, feloniously, unlawi'ull1', and with pre
meditation kill one Private Claude N. Braey, .a human 
being, by shooting him ld. th a f'irearm loaded w1th 11ve 
ammun1ti.on. · 

They pleaded not guilt;r to all Charges and Specit.Lcations. They ,rare . 
found guilty of the Spec1t.1cati.on of Charge I 111th the exception ot 
the words 11in the night time, feloniously and burglar.lously break and 
enter the dwelling house, 11 sub stt.tuting therefor the words ltwrQng
'.f'ul.ly trespass the living quarters," and deleting the words "with in
tent to commit a felony, viz; rape therein•; not guilty ot Charge I 
but guilty o:t a violation ot the 96th .Article of War; and guilty o.t 
the remaining Specif'ications and Charges. Evidence was introduced 
against Vfilson of t.bt!,e previous convictions, tW> by- a summary court~ 
martial for v:Lolatl.on ot a curfew law and .tor failure to obey- a law
ful order, both in violation of Article of War 96, and one b7 a 
special court-martial for 'Willful disobedience ot the lawful orders 
ot a noncommissioned o:fticer in 'Violation ot .Article of War 65; 
against Solomon of ~ pre'Vious convictions, two by a special 
court-martial tor absence 1dthout leave tor 137 days and 26 dqs 
in violation of Artl.cle of War 61, and one by summary court-martial 
for operating a Government vehicle at an excessive rate ot speed in 
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violation of Article of War 96; and against Young of one conviction 
by a special court-mart.ial for being drunk am disorderly in uni
fozm in violation of Article or War 96. Accused Wilson was sen
tenced to be shot to death rl th musketcy and ac'cused Solomon and 
Young were sentenced to be dishonorably discharged from the ser
vice, to fori'ei t all pay and allowances due or ·to become due, am.~ 
to be confined at hard labor for life. The reviewing autlx>rity 
in the case of each accused disapproved the findings of guilty 
of the Specification of Charge I and Charge I and approved only so 
much of the findings of guilty of the Specification of Charge II 
and Charge II "as involves a finding of guilty of mutinous con
duct in violation of Article of War 96." In the case or Solomon 
an:i Young he disapproved the findings of guilty of the Specification 
of Charge llI and Charge III. He approved the sentence as to Wilson, 
"but owing to the special citcumstances" in the case recommended that 
it be commuted to dishonorable discharge, total forfeitures, and con
finement at hard labor f'or life, aid forwardE;ld the record of trial 
for action under Article of War 48. In the case of Solomon and Young 
he approved the sentence but reduced the period of confinement to 
twenty-five years and five years, respeotively, designated the 
~astern ,Branc~_, .United States Disciplinacy Barra_cks,. Greenbaven, 
New York, as the place of confinement, and withheld the order 
directing execution of the sentence, pursuant to Article of War
so½. . . 

J. On the evening of 17 August 1946 the three accused, Technician 
Fifth Grade William H. Gilliam, Private John S. Ix>rsey, members of the 
3458th Quartermaster Truck Company, Private David E. Alston of the 
3284th Quartermaster .Service Company, and a Corporal Claiborne, were 
drinking in accused Young I s billet at Bayreuth, Germany (R. 8, 75, ?6). 
ill three accused were armed vd.th pistols (R. 65). Just before bed
check, which was ordinarily made at 2.300 hours, accused Young and 
Solomon, Ix>rsey, Gilliam, Alston, and Claiborne went to the motor 
park in a vain. search 1br women which ended when Solomon accidentally 
discharged his gun and the F.lrst Sergeant ordered them back to their 
billets (R. 9) •. After bed-check the group, with the exception of 
Corporal Claiborne, ostensibly for the purpose of obtaining liquor, 
set out for a Displaced Person's Camp which was •off-limits" (a. 101 
?9). Enroute they w_ere joined by accused Wilson (R. 12). 

On arriving at the camp the six entered one of the buildings 
but failed to find what they were looking !or. At this point Alston 
le.rt ard Wilson suggested •Let's try another place.• The remaining 
five then entered another building described as "Barracks 13" (R. 13). 
They knocked at a door and when an occupant of the room said •Get 
away from there before I put a slug'through there," Gilliam and Dorsey 
left and went outside (R. 16). When the pounding continued and the 
glass on the door was broken the two people who were in the room, 
an Amrican soldier and a Polish woman, jumped out the window (R.-95). 
Apparently unable to ei'fact an entrance through the door, Wilson came 
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outside and climbed in the window only to find the room empty (n. 18). 
Wilson, ].):)rsey, and Gilliam then walked over toward the dir.ection o.f' 
Uthe stables" (R. 19). 

In the meantime, Private Claude N. Brady, 'Who was on duty 

at the camp, reported the disturbance to his organization., Troop D, 

89th Cavalry Reconnaissance Squadron (1:echanized) ll'hich, as part of 

the 9th Armored Division under the command of Brigadier General 

Harrold, was assigned the duty of guarding the camp (R. 105, l.'.39, 

140). Sergeant Nicholas Hudobenko, who was sergeant of the guard 

that night and armed ld th a carbine, and Staff Sergeant William J. 

Kelly, 'Who was off duty, and was armed lfith a .32 caliber Gann.an 

pistol, responded to Private Brady's call in a jeep~ driven by 

Sergear.1t Hudobenk~ (R. 105, 1071 ll2, 119, 121, l20J. They met 

Bracy- at the gate in his jeep and toured the canp (R. 106). On 

a road that ran by the stables they saw two negro soldiers, one 

of whom was standing still and the other running (R. 7; 106; :Pros. 

Ex. A-2). 


Wilson was the first to see the jeeps and after warning 

the others hid in the grass which bordered the road. Gilliam ran 

down the road and Torsey remained where he was (R. 19). Sergeant 

Hudobenko ordered Private Brady to pick up torsey while he pursued 

Gilliam (R. 107). Private Brady stopped on the side of the road 

next to the grass plot and, complying with bis orders, r.orsey 

climbed in the jeep. At this point Wilson arose from the graas 

with a .32 caliber pistol in his hand, advanced on the jeep until 

he was just a step away fran it, said, "ill right, God damn it, get 

out or the jeep," a:od ordered Brady to surrender a carbine ha was 

carrying (R. 23, 24; Pros. Ex. A-2-b). When torsey got out he 

saw Young in the rear or the jeep. Young asked torsey a question 

and walked a few paces away from the jeep with him (R. 34, 35). 


In the meantime, Sergeant Hudobenko had caught Gilliam, put 
him in the rear or the jeep he was driving, and backed up, stopping 
beside Private Brady's jeep (R. 55, 107). Sergeant Kelly alighted 
and was immediately confronted liith two colored soldiers armed with 
pistols who were standing on the right side of his jeep (R. 120, 128, 
188; Pros. Ex. i-2-e). At the same time Solomon, who was standing 
between the two jeeps, covered Sergeant Hud.obenko with a .45 caliber. 
revolver and ordered Gilliam to get out (R. 551 1071 108). The latter 
complied an:i walked t011'ard the rear or the jeeps where he saw both 
Young and l):)rsey (R. 57). 

The t110 prisoners rescued, Solomon ordered Sergeant Hudobenko 
to "Get the hell out here." The •latter passed the order on to Private 
Brady and both jeeps started forward (R. 109, 120). Wilson was still 
standing on the left side of Private Brady but he now held a carbine 
at his hip (R. 25, 26, 27; Pros. Ex. A-2-a). As the jeeps moved 
Wilson fired the carbine at Private Brady• s jeep. The latter slumped 
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over on the. seat and the jeep ha wc1s driving 11 je:rked forward" (R. V, 
28, 57). A series of' shGts then followed (R. 26). Out of control, 
Brady'~ jeep left the road, crossed a grass plot, e.nd did not stop 
until it crashed into an embankment. Sergeant Hudobenko followed 
in his jeep but neither he nor Sergeant Kelly were able to give 
immediate assistance to Brady because shots were being fired (R. 109, 
110). At no time did Hudobenko discharge his carbine (R. ll2). They 
succeeded in summoning help by telephone, however, and, 'When they re
turned about ten or fi!teen minutes later, they found that Brady's car
bine was missing and that Brady was dead (R. 112, 120, 153; Fros. Ex. M). 
It was then about 0130 hours, 18 August (li. 30). Death was caused by 
a gunshot wound "the missle ·Tenterinil the left orbit, ff,raversi.ni} the 

·	brain in a direction from front to back and left to right, emerging from 
the right parietal area and severely fracturing the right side of the 
skull" (R. 163; Pros. Ex. N). 

As soon as the first shot was fired Torsey arrl Gilliam ran, 
followed by Young and Solomon. The former ·went out a gate and climbed 
a fence. Young followed but had difficulty in getting over the fence 
beaause he mistakenly believed he was shot. I:orsey helped him and 
while so doing picked up a .45 caliber pistol which Young said was 
his. These four then returned to the barracks where they agreed to 
keep quiet about the events ot the evening (R. 28, 29, 60). Wilson 
did not arrive at the barracks lµltil some thirty minutes later. When 
asked by Gilliam where he had obtained the carbine he replied that he 
had taken it from the "MP" (R. 60). Sometime after midnight Wilson 
told a guard at the CP of the 3458th Quartermaster Company that an 
"MP" had been shot (R. 85., 86). ' 

Later the same morning, a German civilian on his way to 110rlc 
found a carbine on the street bordering the camp (R. 130, 131; Pros. 
Ex. A-l). Nine expended carbine shells were found at the scene of the 
shooting, eight of them close together in the road, and the ninth in the 
grass plot bordering the road. In addition, an expended 7.65 cartridge 
shell ns found in the immediate vicinity (R. 12?; 138, 146; Pros. Ex. 
A-2~.t'). Troop records revealed that as late as 8 August 1945 Brady had 
been assigned carbine No. 5567051 (R. 135) and it was stipulated by 
and between the prosecution, defense, and accused that eight of the 
carbine shells found at the scene of the shooting had been fired 
.t'rom that carbine. The ninth shell, which was minus a primer, -was 
not identifiable (R. 137, 165, 169; Pros. Exs. H., P). The record 
does not reveal where the unid~ntifiable cartridge was found (R. 147). 

Each accused made an extra judicial statement which was pro

perly admitted in evidence. Their version of their movements and 

act.Lons on the night in question up to the shooting substantially ac- · 

cords with that set forth above. 


Wilson claimed that he played no part in the rescue o.t' either 

Dorsey or Gilliam and stated that he did not have a gun that evening 
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•(R. 	176; Pros. Ex. I). Solomon aanitted that he was the soldier who 
was standing between the two jeeps and who covered the driver ot the 
jeep Gilliam was in with a .45 caliber pistol. He further admitted 
ordering Gilliam out of the jeep and then ordering the drivar to 
"get going11 but he specifically denied that he fired his weapon 

·(R. 	178; Pros. Ex. J). Yourig stated that he had his pistol in 
his hand when he went in Barracks 13 but that when he reached the 
rear of the jeep he put it in his pocket. He identified a .45 
caliber colt pistol, serial number 874150 as the weapon he was. 
carrying and stated that the blood stains which were on it were 
due to the fact that he cut his hand climbing the fence (R. 185; 
Pros. Exs. Kand L). In addition., a witness who was present at 
the time the statements were taken from Young testified that Young 
said tr.at he dropped the pistol while climbing the fence and that 
blood from a cut on his hand stained it when he picked it up (R. 186, 
187). The pistol was received into evidence (R, 187;.Pros. Ex. Q). 

4. After being advised of their rights each accused elected to 

remain silent (R. 194). 


In the course of the cross-examination of llirsey and Gilliam 
the defense introduced two sets. of charges which were referred to and 
tried by a special court., and in which both witnesses were alleged to 
have absented themselves "Without leave on 17 Au6ust 1945, wrongfully 
entered a Displaced ~arson's Camp, wrong.fully carried a foreign pistol 
in violation of orders, and conducted themselves in a disorderly 
fashion in a public place(~. 41; 70; Def. Exs. 1, 2). 

5. Accused Wi4son stands convicted of murder in violation of 

Article of War 92 (Spec., Chg. III) and, together 'With accused 

Solomon and Young, of mutinous conduct in violation of Article of 

War 96 (Spec. Chg. ll). ' . 


Murder is the unlawful killing of a human being with malice. 
a.forethought. Malice aforethought may exist when there is knowledge 
that the act which causes death will probably·cause the death of, or 
grievous bodily harm to, any person, whether such person is the person 
actually' killed or not, although such lcnowledge is accanpanied ·by in
difference whether death or grievous bodily harm i.s caused or not. It 
may also· be found when there is an intent to oppose force to an o.ft.icer 
or other person lawfully engaged in the duty of arresting., keeping in 
custody, or imprisoning any person, or the duty of keeping the peace. 
¥Cll, 1928, par. 148!.• 

The uncontradicted· e'Vi.dence shows that the accused, together 
with Dorsey and Gilliam., left their billets after bed-check to visit 
a Displaced Person's Camp which was "ofi'-lim1ts11 and that they en
tered two of the barracks there and conducted themselves in a dis
orderl.T and even violent manner. · Frustrated in their ostensible pur- · 
pose to obtain liquor the group separated momentarily with Wilson, 

.. 
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Gilliam, and rorsey proceeding in tha direction of "the stables. 11 At 
this juncture the members of the guard, who were charged wi. th the 
securi. ty of the camp, arrived to investigate the disturbance and in 
the course of their investigation apprehended both Dorsey and Gilliam. 
Then followed the rescue of both of these men and the fatal shooting 
of h'ivate Brady and the question presented on this branch of the 
case is whether there is competent substantial evidence in the record 
to support the court I s conclusion that Wilson ldlled him. 

The Board concludes that there is. There can be no doubt 
that the bullet that killed Brady was fired from the left side 0£ the 
jeep he was driving. The autopsy revealed that the fatal shot en
tered Brady's head near the left eye, travelled to the right, and 
came out the back of his head. The court could thus conclude that 
Bracy was shot -when he turned his head to the left rear as he drove 
away. 

Moreover, it seems clear that Brady was killed with a .:,o 
caliber bullet from his own carbine. Nine expended carbine sralls 
were ·found at the scene and eight of these had been fired from 
that .carbine. The ninth was unidenti f'iable, but this too must have 
come from Bracy• s carbine since the only other person there armed 
w.ith .a carbine - Hudobenko - stated he did not fire"his, a statement 
which is supported by other evidence which shows that at all times 
he remained seated behind the wheel of the jeep he was driving. To 
be sure a ?.65 expended cartridge was also recovered, but since 
Sergeant Kelly was the only man present who was shown to have been 
anned with a foreign pistol and since he was never physically in a 
position to shoot Brady in the left eye the· court was more than 
warranted in its conclusion that that cartridge was not the fatal 
one. 

Brady, then, was ldlled by a bullet fired from his own 
carbine by a man who stood at the left side of his jeep and that 
man was Wilson. Both Lorsey and Gilliam testified that he was 
standing there and the latter specifically charged him with the 
shooting. Wilson admitted to Gilliam that he had taken Brady's 
carbine. He did not return to the barracks until one-half hour 
after the others, from "Which the court could conclude that it was 
he who remained behind to fire the fusillade· of. bullets at the 
guards. Ik>rsey and Gilliam were, of course., to some extent ac
complices, but the court that saw and heard their testimony chose 
to accept their version of the tragedy and we perceive no reason 
why 1f9 should disturb their conclusions. Beyond any doubt, the 
killing was murder. No provocation is shown and the record raises 
no issue of self-defense. The requisite malice can be found both 
in the knowledge with which Wilson is chargeable that his act might 
cause death or grievous bodily harm to the deceased and in the intent 
to resist the guards in the· performance ot their duty of arresting 
trespassers in the camp. The record is legally sufficient to support 
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the .findings of guilty of the Specification of Charge III. 

Accused were jointly charged 1d. th joining in a muti:ey 
already begun on 18 August 1945 at Beyreuth, Germar:i.y, with intent 
to override the authority of Brigadier General T. i. Harrold by 
rescuing two persons lawful.ly taken into custody. All three ac
cused were found guilty but the re'Viewing authority in his action 
as to each accused approved only so much of this finding "as in- . 
volves a finding of guilty of mutinous conduct in violation of 
Article of War 96." 

The essential element that distinguishes mutiny from 
other types of insubordinate conduct is •the intent to resist 
lawful authority in combination with others.n 11CM, 1928, par. 136~. 

Speaking of this element of the offense, Winthrop says: 

"It is this intent which d:.tstinguishes it from. the 
other offences with which, to the embarrassment of the. 
student, it has. often been con.fused both in treatise·s ~rxl. 
General Orders.*** Still more frequently has the desig
Dation of 'mutiny' been erroneously att3chad to disorders 
of the class known as 'mutinous conduct 1 - such as defiant 
beliaviour or threatening language toward superiors, mut
terings or murmuring against the restraints of milltaey 
discipline, combinations of soldiers w.t th a view to acts 
of violence or lawlessness which however are not com
mitted, intemperate and exciting discussions at meetings 
held for the purpose of protesting against orders, de
clining to perform service in the honest belief that the 
term of enlistment has expired, &c. Such disorders, 
stopping short of overt acts of resistance, or not 
characterized by a deliberate intent to overthrow 
superior authority, do not constitute in general the 
legal offence of mutiey, but are comm.only to be treated 
as •conduct to the prejudice of good order and military 
disd.pline 1in violation of Art. 62. 11 Winthrop's Mili
tary Law & Precedents, 1920 Reprint, p. 578. _ 

The same author quoting Simmons (p. 579, n. 45) says: 

"Mutinous conduct implies behaviour tending to . 
mutiny: * * * a soldier whose conduct is evidently of 
a mutinous character may yet be clear of the completion 
or commission of that offense."• 

It is clear from the foregoing that certain insubordinate 
actions not undertaken with intent to usurp lawful authority may still 
be punished as "mutinous conduct" under Article of Yfar 96, and since 
it differs from joinin·g in a mutiny only in that it lacks that intent 
it is a lesser included of.tense of joining in a mutiny. 
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The evidence shows that there was in this case a concerted 
attempt, which proved successful, to rescue at gun point two pri
soners who were lawfully arrested by milltary guards. The part played 
by Wilson has already been described. As for Solomon the evidence shows, 
and he admits, that, armed with a pistol, he effected the release of 
Gilliam. The part played by Young, however, presents a more difficult 
question. Admittedly he was in the immediate vicinity and admittedly 
he was armed, although he contended that he had put away his weapon 
when he arrived at the scene of the disturbance. Dorsey and Gilliam 
placed him in the rear of the two je'eps during the entire incident 
and completely cleared him of any participation in it. On the other 
hand, both Sergeant Kelly and Sergeant Hudobenko stated that there 
were two armed men on the right of their jeep and another man be
tween the two jeeps. Wilson was definitely placed at the left of 
Brady's jeep and there is no doubt that Solomon was the man between 
the two jeeps. The court could conclude that two of the remaining 
three, Dorsey, Gilliam and Young, were the men to whom Sergeants 
Kelly and Hudobenko had reference. Sergeant Kelly, however, stated 
that Gilliam could not have been one of these two men since they 
were standing there as ha, Gilliam, was getting out of the jeep. 

· The court could find, accordingly, that one of these men was Young. 
In reaching this oonclusion the court necessarily had to accept 
the testimony of witnesses in part and reject their testimony in 
part, which was well within their power (CM 2'70:281, Hoffer,,45 BR 
2:23), and, since this case is before the Board under Article of War 
50½, it is not our function to say that they were in error in so 
doing. CM 22.33.36, Wills 1 . 49 BR 195. Clearly the actions of these 
three men transcended mere disorderliness and, involving as it did, 
resistance to lawfully constituted authority, is properly described 
as mutinous. CM 258821, Santioemma, 38 BR 119. 

The action of the reviewing authority as to this Specifi
cation is unduly limited in its phraseology. Only so much of the 
Specification "as involves a finding of guilty of mutinous conduct" 
is approved. In reducing the offense .from joining in a mutiny with 
intent to override the authority of the general nameo., to mutinous 
conduct, it is apparent from the "WOrding of the original Specifi
cation, from the wrding of the action,· and from the evidence, 
that the reviewing authority di.cl: not intend to negative the aver
ments of the Specification as to the tiJm and.place of.the offense 
and the manner in which the offense was committed. The proof clearly 
supports these allegations of the Specification which the action 
fails to specifically approve. · Their omission is clearly the result 
of faulty draftsmanship. This conclusion is i'ortified by reference 
to the Staff Judge Advocate•s Review which reveals that his recom
mendation for the partial disapproval of the findings was based upon 
his belief that the intent to override superior authority was not 
proven. r!o question was raised as to the sufficiency of the record 
to sustain the allegation that accused did at the time and place alleged 
rescue two prisoners who were lawfully in the custody of milltary guards. 
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The Manual for Courts-~rtial provides: 

"Any action taken may be recalled and modi
fied before it has been published or the party 
to be affected has been duly notified of the 
same." MCM, 1928, par. 872, P• ?8. 

The action taken in this case has not been published and it does not 
appear that it has been communicated to .the accused. In the cir 
cumstances the Board is of the opinion that corrective supplemental 
action ma_y properly be taken supplying the missing avermants. 

In accordance 1rl.th the provisions of Article of War 46 
corrective action must be taken "by the officer appointing the 
court or by the officer commanding for the time being .n War De
partment recortis disclose that the command of the reviewing 
authority has been inactivated and transferred to the control 
of the War Department (n'D Ltr., AG 322 (? Feb 46) OB-I-SPMOU-M, 
12 Feb 46, Subject: ·Inactivation of Certain Airrv GroW1d and Ser
vice Force Type Uni ts (Category IV)). Since action cannot be taken 
by the officer appointing the court, the function necessarily de
volves upon "the officer commanding for the tiDl9 being." Winthrop 
states: 

11Where, pending the proceedin:::s in a case on trial, the 
conn:nanci of the convening officer has been discontinued and 
included in a larger or other command, as where one depart
ment has been merged in another or in a lli.vision, the com
mander of the latter will be the authority answering to the 
description of 1the officer commanding for the time being, 1 

and. will properly act upon the proceedings and sentences as 
indicated in Arts. 104 and 109. 1Inere, under similar cir
cumstances, the corrunand of the convening officer has been 
discontinued altogether without being renewed in any form 
or included in ano~1er command, the General, if any, duly 
assigned by the fresident to the command of the anny, 
will be 'the officer commanding for the time being,• or, 
if there be no authorized military commander of the en
tire army, the President himself as constitutional 
Commander-in-chief. 11 Winthrop I s !rill ta..cy Law and Prece
dents, 2nd Ed., 1920 heprint, P• 451. · 

Under the authority quoted, corrective supplemental action may be 

taken by the fresident. 


There remains only the question of the legality of the sen
tence. 'fhe Table of 1).ax:i.mum Punishments (MCiirr, 1928, par. 104£.) pro
vides no lim:1. tation or punishment for mutinous conduct or mutiey. No 
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statute deals vd.th such conduct. It follows that, short of death, 
thera is no limitation on the punishment imposable by a court
martial on those guilty of this offense. 

6. The charge sheet shows that accused Viilson is 25 years of 
age,and was inducted on 12 June 1943 at Camp Shelby, .Mississippi; that 
accused Solomon is 22 years, 7 months of age,and enlisted on 16 Decem
ber 1941 at Houston, Texas; and that accused Young is 28 years, 5 
months of age, and was inducted on 21 April .1943 at Detroit, Michigan. 

7. The court was legal:t,y constitu.tad and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of tne accused were committed at the trial. In 
the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings of guilty of the Specification 
of Charge Ill and Charge III as to accused Wilson; legally suffi 
cient to support so much of the findings of guilty of the Speci
fication of Charge II and Charge II as involves findings that ac
cused. Wilson, Solomon and Young, did, at Bayreuth, Bayreuth, Germany, 
on or about 18 August 1945, engaga in mutinous conduct, by wrong
fully, and with force and arms, rescuing and delivering up from 
the custody of Staff Sergeant William J. Kelly , Sergeant Nicholas 
Hudobenko and Private Claude N. Brady, military guards, two military 
prisoners who had been lawfully taken into custody by the said 
military guards, in violation of Article of War 96; legally sufficient 
to support the sentences as to each accused and to warrant confirma
tion thereof. The penalty of death is authorized upon conviction of 
a violation of the 92nd Article of War. · 

u~t -<?U ..JM\rjr\, \lq.Mc?_p
1n-, ~udge Advocate. 

~ ,Judge Advocate. 

c:a, ~-,Judge Adwcate, 
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JAGN CY 307139 1st Ind 

WD., JAGO, Washington 25, D. C. 

TO: The Under Secretary ot War 

l. Herewith transmitted for the action of the President are the 

reco~ of trial and the opinion ot the Board of Re'View in the case of

Private' first Class Ralph R~ Young (36599902)., and Privates Da'Vid C • 

Wilson (34634278)., and James A. Solomon (18060927)., all of the 3458th 

Quartermaster Truck Compa.n;y. · 


2. I concur in the opinion ot ·the Board of Review that the record 

of trial in the case of Wilson is legally sufficient to support the 

findings of guilty of the Specification of Charge III, and Charge nr., 

alleging murder., and the sentence to death in his case and to warrant 

confirmation thereof. I recommend that the sentence be confirmed but 

commuted to dishonorable discharge., forfeiture of all pay and allowances 

due or to become due, and confinement at hard labor for life., that the 


• Ug__ted_§_tataa..J?enitent, ar;r; ~a~., P~~~a., be designated as the 
place ot confinement., and that the sentence as thus commuted be ordered 
executed. 

). I further concur in the opinion of the Board of Review that., 
in the case of each accused, the record of trial is legally sufficient 
to support so ~uch of the findings of guilty of the Specification of 
Charge II and Charge II as involves findings that accused., acting 
jointly and in pursuance of a common intent1 did, at Bayreuth., ~euth, 
Bavaria., Germany, on or about 18 August 1945, engage in mutinous con
duct by wrong.tu.lly and 111th force and arms rescuing and delivering up 
.from the custody ot Staff Sergeant William J. Kelly., Sergeant Nicholas 
Hudobenko, and Private Claude N. Brady., military guards, two militaey 
prisoners who bad been lawfully taken into custody by the said milltary 
guards., in violation of Article of War 96., and legally sufficient to 
support the sentences in the case of accused Solomon am Young. I further 
concur in the opinion of the Board of Review that the action of the 
reviewing authority, while intended to reach the same result as the Board, 
is vague am., inasmuch as his colIIIDald bas D0'1f been inactivated without 
assumption of his command functions by ~ other .officer., the President, 
as "the officer commanding for the time being" under Article of War 46, 
may 'Withdraw the re'Vielling autQority1 s action in this respect and take 
corrective action in accordance·llith the opinion ot the Board. I 
recommend, accordingly., that the action of the re'Viel'fing authority be 
'With~awn so far as it concerns the findings of guilty of the Specifica
tion ot Charge II and Charge II; that a new action be approved in 
accordance with the opinion of the Board ot Review; that, in the case 
of Solomon and Young, the sentences be approved, but reduced in the case 
of Solomon to ten years; and that, as thus modified., they be~ executed. 
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J. Consideration has been given in the case of accused Young to 
letters .f'rom Honorable c. Wayland Brooks, United States Senator from 
Illinois; from Honorable Scott w. Lucas, United States Senator from 
Illinois., inclosing a letter .f'rom .Mrs. Katie N. Young., ld.fe of ac-. 
cused., and a copy of a letter .from accused to Mrs. Young; from 
Honorable Dwight H. Green., Governor of Illinois; and to correspondence 
from Honorable Melvin Pr.Lee, Representative in Congress from Illinois, 
inclosi.ng letters from Mrs. Katie N. Young, accused's 111.fe, Mrs. Rita 
Enlaw, accused's sister., and a copy of a letter from accused to his 
ld.te. Consideration has also been g1.van in the case of. accused Wilson 
to a letter from Mrs. v. Wilson Brack, accused's mother, and from 
Honorable Dan R. McGehee., Representative in Congress from Mississippi; 
and in the case of accused Solomon to an inquiry from Honorable 
Albert ·Thomas., Representative in Congress from Texas. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form ot 
Executive action designed to carry into effect the foregoing recom
mandati~n, should SllCh action meet w.i. th app_r.ov • 

L\ 


5 - Ltr. fr. Hon. Scott w. Lucas w/incls 

9 Incls. THOMAS H. GREEN 
l - Record of trial Maj or General 
2 - Df't. of itr. for The Junge Advocate General 

sig. Sec. of War 
3 - Form of Executive action 
4 - Ltr. fr. Hon. c. Wayland Brooks 

6 - Ltr. fr. Hon. Dwight H. Green 
7 - Corres. fr. Hon. Melvin Pr.Lee 
8 - Ltr. tr. Mrs. v. Wilson Brack 
9 - Ltr. fr. Hon. Dan R. McGehee· 

{ GCMO ------------2831 13 gept 1946) 
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WAR DEPARTMENT 
~ Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. · 

SPJGN-CM 307140 

) DELTA BASE SEC'I'.I ON 
UNITED STA'fES ) CO:r&UNICATIONS ZONE 

) EUROPEAN THEATER OF OPERATIONS 
v. ) 

First Lieutenant RALPH M. 
FRANCISCO (0-1946733), 

) 
) 
) 

Trial by G.C.M., convened at 
Marseille, France, 25 Septem
ber 1945. Dismissal, total 

Transportation Corps. ) !orfeitures and confinement for 
) 
) 
) 

eighteen (18) months. Dis
ciplinary Barracks, Greenhaven, 
New York. 

·---
OPINION of the BOARD OF REVIEW 

HEPBURN,·BAUGHN and O'CONNOR, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
.Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: · 

CHARGE: Violation ·o! the 61st Article o! War. 

Specification: In that First Lieutenant Ralph M. Francisco., 
530 Port Company, Transportation Corps, did, at or near 
Calas, France, without proper leave, absent himself from 
his organization from about 7 August 1945 to about 6 
September 1945. · 

He pleaded not guilty to, and was found guilty of, the Charge and the 
Specification. No evidence was introduced of a:ny previous conviction. 
He was sentenee.d to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at bard labor, at 
such place as the revielling authority might direct, for a period of 
eighteen (18) months. The. reviewing authority approved the sentence 
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and forwarded the record of trial for action l+!lder Article o! War IJ3. 

On 7 January 1946 the confirming authority, the Commanding General., 

United States Forces European Theater., confirmed the sentence, desig
nated the Eastern Branch, United States tisciplinary Barracks, Greenhavan., 

New York, as the place of confinement., and., pursuant to Article of War 

50½., withheld the order directing tha execution of the sentence. On 19 

January 1946 the powers conferred by direction of the President upon the 

Collll!landing General, United States Forces European Theater., under the pro

visions of Articles of War IJ3., 49, 50, and 5~ were termi.nated., whereupon 

the record of trial was forwarded to The Judge Advocate General., Washington, 

D. c. for appropriate acti~n. 

;3. The evidence for the prosecution., as fully and accurately sum
marized by the Acting Assistant Theater Judge Advocate, European Theater, 
shows that the accused, a member of 5.30th Port Company, stationed at Calas 
Staging Area (R. 8), was placed on Detached Serrlce with the 40th Tra.f.f'ic 
Regulating Battalion on 20 June 1945 (R. 6; Pros. Ex. 1), and that on or 
al:x>ut 2 August 1945 he was relieved from this assignment to report back 
to his proper unit (R. 7; Pros. Ex. 2). On or about 6 August 1945., he 
reported back to his organization, arxl., in a conversation with his company 
commander., Captain Walter B. Cochran, Jr • ., said he was "returning to his 
organization soon fi:c,m DS11 (R. 8). Between 7 August and 7 September 1945., 
the accused was not present on duty with the 5.30th Port Company (R. 9). 
An extract copy of the Morning Report of 530th Port Company for 22 August 
1945 which reported the accused I s status "Fr dy to JJiOL 0600 as of 7 
August 1945" and an extract copy of the unit Morning Report for 7 Septemer 
1945 which reported the accused's status "Fr AWOL to d:y 0600," were re
ceived in evidence (R. 7) 9; Pros. Ex. 3). A statement dated 13 September 
1945., in tha handlrri ting of and signed by the accused., was received in 
evidence without objection (R. 10-13; Pros. Ex. 4). In this statement 
the accused in substance said: About 18 J~ 1945 his girl friend came 
to Marseille from ~on and informed him sha was pregnant and wanted an 

.· 	 abortion performed to hide the circumstance from her husband, from whom 
she was securing a divorce; she remained until about l August 1945 and 
then returned to cyon. About 5 August he (accused) was released from 
detached service with the 40th Traffic Regula.ting BattaliOQ but had not 
received the formal orders; he therefore moved his clothing back to his 
parent unit, the 530th Port Company, and reported to his COIJ'ilany com
mander; there he learned that his formal written orders returning him 
to his unit had not yet been received. He then took some toilet articles 
and said he wou1d report back in two or three days. He hitch-hiked to 
~on where he ·remained idth his girl friend., who had had the abortion 
and was very ill and in pain. He had intended returning to l!arseille in 
two or three clays., but, as the girl.'s illness and pain recurred., he stayed 
with her. Although he tried to telephone his company comnander to ask for 
a formal leave - "to make his absence legal" - be was unable to contact 
him; he intended several times to return., but tha days went by and his 
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girl had a fever, so he remained; by the time she had recovered to where 

he !elt she was out o! danger it was 6 SeptE111ber 1945 (Pros. Ex. 4). 


4. The accused., having been .fully advised concerning his rights as 

a witness., elected to testify.in his own behal..f (R. 14-15). He stated 

that he had nothing to add to his signed statement already in evidence 

except that he regretted the occurrence and desired to continue on duty 

'Idth his organization. He had been in the service !our and one-half 

years., been overseas thirty-six months(·~ not married., and bad never 

been previous]Jr court-martial.ad (R. l6J. . 


s. The evidence !or the proseC1.1tion clearly established that the 
accused did at Cal.as., France., on or about 7 August 1945 absent himself 
!rom his organization without leave and remained away until 6 September 
1945. Although the accused took the stand in his own defense he offered 
no legal defense to the charge but sought the clemency of the court by 
indirect]Jr admitting his absence and reaffirming his mitigating reasons 
!or the absence. All of the elements o! the offense having been established 
beyond· aey reas~mable doubt the findings of guilty should be sustained. 

6. Documents acco~ the record .show that accused is 29 years 

of age and single. He was inducted into the service on 19 March 1941 at 

Los Angeles., California., and on l December 1943 was commissioned Second 

Lieutenant., A.US., Transportation Corps. He has had more -than three years 

overseas service without combat record. There is no record of any pre

vious disciplinary action. His efficiency ratings average "excellent". 


7. The court was legally constituted. No errors injuriously a.f

fecting the substantial rights or the accused were committed during the 

trial. In the opinion or the Board of Review the record or trial is 

legally sufficient to support the findings of guilty and the sentence 

and to warrant confirmation thereof. lltsmissal is authorized upon con

viction of a violation ot Article or War 61. 
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SPJGN-CM 307)40 1st Ind 

Hq 
TO: 

ASF, 
The 

JAGO, 
Secretary 

washington, 
of War 

D. C. 
,r,y~ 

' ,, ...- ...
_ 

;._ ~- ! 

l. Pursuant to Executive Order No. 9556, dated 26 MaJr 1945, 

there are transmitted herewith for your action tte record of trial and 

the opinion of the Board of Review in the case of First Lieutenant 

Ralph M. Francisco (0-1946733), Transportation Corps. 


2. Upon trial by general court-martial this officer was found 

guilty of absenting himself without leave from his organization, then 

located in Cal.as, France, for a period of one month, in violation of 

Article of War 61. He was sentenced to be dismissed the service, to 

.f'or.t'eit all pay and allowances due or. to become due, and to be con

fined at hard labor, at sue!\ place as the reviewing authority might 

direct, for eighteen months. The revie11111g authority approved the 

sentence and forwarded the record of trial for action under Article of 

War 48. On 7 January 1946 the confirming authority, the Commanding 

General, United States Forces European Theater., confirmed the sen

tence, designated the Eastern Branch., United States Disciplinary Bar

racks, Oreenhaven, New York, as the place of confinement, and, pursuant 

to Article of War so½, n thheld the order directing the execution of 

the senteo:e. On 19 January 1946 the powers conferred by direction of 

the President .upon the Commanding General, United States Forces European 

Theater, under the provisions of Articles of War 48, 49, 50, and so½ 

were terminated, whereupon the record 0£ trial was forwarded to The 

Judge Advocate General, Washington, D. c. £or appropriate action. 


3. A sum.ary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the 
record of trial is legally sufficient to support the findings 0£ guilty 
and the sentence arxl to warrant confirmation thereof • .. 

The accused, who had been on detached.service £or several months 
in Southern France, was relieved from this assignment and reported back 
to his organization located at the Calas Staging Area. The following 
day he left without authority and remained away £or a period 0£ one 
month. His excuse was that his 11girl friendn waa extremely ill as the 
result of an abortion in which ·he took no part and he 'Yi.sited her at 
her home in I.yon dur.l.ng this period of time and remained away until she 
was out of danger. The accused's conduct demonstrates his irresponsibility 
and unfitness to continue to be an officer but in view of his previous 
good record and the fact that his absence occurred long after hostilities 
had ceased in the European Theater, it is recommended that the sentence 
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be confirmed but that the confinement and forfeitures be remitted and 
that the sentence as thus modified be ordered executed. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing reconmerxl.ation, should it meet with your approval. 

~~ 
2 	Incls THOMliS H. GREEN 

l - Record of trial Major General 
2- Form of Action The JtXige Advocate General 

( GC~ 86:-i-;y-1946):-------------
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WAR DEPARTMENT 

ur,.ry Service Forces 
In the Office of The Judge Advocate Gener:-al 

Washington, n.c. 

SPJGN-CM 307143 

) ARMY GROUND FORCES 
UNITED STATES ) REPUCEMENT DEPOT NO. l 

) 
v.· ) Trial by G.C.M., convened at 

.Private First Class ALLEN 
KLINGENSMITH (19131648), 
Company D, 18th Replacement 

) 
) 
) 
) 

Camp Pickett, Virginia, 7 
February 1946. Forf.ei ture of 
$33 per month for six months 
and confinement tor like period. 

Battalion, 5th Replacement ) 
Regiment. ) 

OPINION of the BOARD OF REVIEW 

HEPBURN, BAUGHN and 0 1CONIDR, Judge Advocates 


1. The record of trial in the case of the soldier named above, 
'Wh:1.ch has been examined in the Office of The Judge Advocate General 
and there· found legally- insufficient to support the findings and sen
tence, has been examined by the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. 

2. The accused ns tried upon the following Charge and Specifi 
cation: · 

CHARGE: Violation of the 94th Article of War. . 

Specification: In that .Private First Class Allen D.ingensmith, 
Company D., 18th Replacement Battalion., 5th Replacement 
Regiment, did., at Camp Pickett, Virginia., on or about 24 
January 1946, knowingly and wil.t'ull;y misappropriate: 

2 GI Sheets; value about $2.38, 
2 GI Pillow Cases, value about .60, 
1 D.itf'el Bag, valu_e about 2.so, 
5 Khaki Shirts, value a bout 9.45, 
4 Khald Pants, value about 9.60, 
l O.D. Pants, value about 9.94, 
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4 Bath Towsls., value about 1.75., 
l pair Gloves, value about .94, 

l2pairs Socks., o.n., value about 4.20., 
4 Cotton Undershirts., value about 1.24., 
3 New Type Field Jackets, value about 31.50., 
l Mackinaw (Mechanic)., value about 9.42, 
1 Hood., value about 2.69., 

o! a total value about $86.57., property o! the United 
States., furnished and intended !or the military service 
thereof. 

He pleaded not guilty to., and was found guilty of., the Charge and Speci
fication. No evidence was introduced of a:ny previous conviction. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
at such place as the revielfing authority might direct !or two years. 
The reviewing authority approved the sentence but :remitted the dis
honorable discharge., all con.f'inell):lnt at hard labor in excess of six 
months., and all forfeitures of -pay in excess o! $33 per month for six 
months. The result of the trial was published in General Court-Martial 
Orders lfl, Headquarters Army Ground Forces Replacement I:epot No. 1., 
dated 15 February 1946. · 

3. The evidence for the prosecution., tully and accurately sum
ra.arized by the Office of The Judge Advocate General, is as follO'l'ist 
At about 0830 on the morning o! 24 January 1946, accused was a pas
senger in a civilian automobile 'which was- seen to approach one of the 
gates at Camp Pickett and suddenly turn around and go back in the 
direction from which it came, inside the camp (R. 6). Sergeant John 
J. Collins, an investigator from the Post Provost Marshal I s office 
was stationed at the gate with another soldier "spot checking auto
mobiles entering and leaving the reservation." In a jeep he overtook 
the civilian car, which was driven by a private. Accused, upon being 
asked why they had turned around, stated that he thought he had for
gotten his pass and that he wanted to go back to get it, but he there
upon produced the pass (R. 6-7; Pros. Ex. B)~ Sergeant Collins search~d 
the car and found a barracks bag containing various articles of clothing 
and two bed sheets and two pillow cases, lihich accused stated were bis 
(R. 6, 7). A list was made of the articles and they were turned over 
to accused's company comnan~er who gave a receipt therefor (R. 7., 8; 
Pros. Ex. C). Accused had been company supply c]e rk for a bout three 
and a half months (R. 14, 16, 18) before his admission to the hospital 
about five days prior to his apprehension (R. 14). He had returned to 
his organization the evening before the morning of the incident under 
investigation (R. 14). Accused was to be discharged and his clothing 
and equipment Form No. 32 had been creclited vr.i. th salvage., surplus and 
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other items to be turned in, though these items had not actually been 
turned in. His Fonn No. 32 had been forwarded to a Separation Center 
and was not available at the time of the alleged offense nor at the 
trial (R. 18, 19, 20). Accused had not been separated from his company 
and under the customary procedure he had until that time to turn in 
salvage and surplusage (R. 20, 21). It was stipulated "that all 
articles listed in the specification were of a type and kind fur
nished and intended for, and used in the milltary service of the 
United States," and that the values alleged were the values shown 
"for such articles in Arnu Regulations 30-3000, 16 Oct 44.n (R. 6; 
Pros. Ex. A). · 

4. The accused, having been advised concerning his rights as a 
witness, elected to remain silent (R. 13). 

5. Accused has been found guilty of knowingly and willfully mis
appropriating various articles of clothing apparel of a total value of 
$86.57, property of the United States, furnished and intended for the 
military service thereof, in violation of Article of War 94. One of 
the essential elements of proof of this offense is that the property be
long to the United States (MCM, 1928, par. l50i, p. 185). The evidence 
clearly established that the accused did have in his possession the 
articles described in the Specification at the ti.me and place alleged 
therein and that they were of the value averred. The record, however, 
is barren of any competent legal proof that the items found in the ac
cused's possession were in fact property of the United States. A 
stipulation received in evidence admitted merely that the items were 
nor a cype and ld.nd .f'urnished and intended for, aIXi issued for use in 
the military service of the United States.n It did not admit that the 
items were property of the United States. There was no evidence that 
any Government property of this nature was missing at that time and 
place. Two witnesses, in referring to the property, expressed per
sonal conclusions that it was "Government property.n .Their statements 
were descriptive ot the property and not based upon any disclosed facts 
from which this conclusion could be drawn, and there is not, therefore, 
competent evidence to support such a conclusion (CM 250426, Hecht, 32 BR 
361; CM 255114, Caracappa, 36 BR 35). In disapproving the fiudings of 
guilty in the first cited case, which involved the wrongful misappro
priation of Government property, the Board of Review held as follows: 

"The only evidence of ownership as to these articles was the · 
stam~ on the inside of the belt band of each pair £or under
weaE.f. Giving i'ull credence to this stamp~ and the interpre
tation thereof by the prosecution's witnesses, all that is 
proved is the quality of the article and that it was manufactured 
by the manufacturer whose name appeared thereon under a contract 
* * * with the War Department * * *• But when and where it be
came government property is not established. Even if 'it had 
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become government property, there is, for consideration, 
evidence that articles of the same kind were sold at 
numerous commissaries to military personnel and that these 
articles continued to retain similar markings. It was, 
therefore, reasonably possible for the accused to have ob
tained lawful possession and ownership of the drawers in 
question. While the probabilities are strong that the ac
cused procured these articles from one of the warehouses 
in his charge, unless such theory is founded upon competent 
evidence deemed sufficient to exclude every reasonable 
hypothesis except the one. of the accused's guilt, the con
viction of guilty remains unsupported and must be disapproved. 
Findings may not'be sustained on strong suspicions or pro
babilities. 11• 

In the Caracappa case, sirrdlar in facts to the case under discussion, 

the Board stated: 


"The record is barren of any competent legal proof that 
the propercy found in accused 1s possession and described in 

·the Specification was, in fact, 1property of the United States 
Government, furnished and intended for the military service 
thereof. 1 ..:- ..:· * There is no proof in the record that arry 
Government property was missing at that time and place, or 
that the accused committed any act of trespass:*** Ac
cordingly, the findings of guilty and the sentence cannot 
be sustained." 

In the absence of any competent proof that the articles in question were 
the property of the United States, the findings and the sentence are not 
sustained. · 

6. The Charge Sheet shows that accused is 22 years of age and he 
was inducted into the service on 10 May 1943. 

7. The court was legally constituted. No errors injuriously af
rectirig the substantial rights of the accused were committed during the 
trial exc::ept as herein noted, In the opinion of the Board or Review the 
record of trial is legally insufficient to support the findings or guilty 
and the sentence. · 

Judge Advocate. 

Judge Advocata. 

Judge Advocate. 
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SPJGN-C1i 307143 1st Ind 

Hq, ASF, JAGO, Washington 25, D. C., 

TO: The Secretary of "iJ"ar 

1. Herewith transmitted for your action under Article of "i'iar 

5~, as amended by the act of 20 August 1937 ( 50 Stat. 724; 10 U.S. C. 

1522), and the act of 1 August 1942 (56 Stat. 732), is the record of 

trial in the case of Private ?irst·Class Allen Klingensmith (19131648), 

Company D, 18th Replacement Battalion, 5th Replacement Regiment, Army 

Ground Forces Replacement Depot No. 1, Camp Pickett, Virginia. 


2. I db not concur in the opinion of the Board of Review and I 

submit for your consideration and action my dissent therefrom. 


3·. The Board of Review in its opinion has correctly stated that 
one of the essential elements of proof of the offense, of which accused 
was charged to wit, the misappropriation of property of the United 
.States, furnished and intended for the military service thereof, under 
the 94th Article of ;far, is that the property belonged to the United 
States (:,'.CM 1928, para. 150i, p. 185). It is asserted by the Board 
of Review that the record of trial is lacking in legal proof that the 
it.ems described in the specification were in fact property of the 
United States. It is upon this basis that the Board of Review concluded 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

4. It v1as stipulated at the trial that the i terns were "of a 
type and kind, furnished and intended for,:and issued for use in the 
military service of the United States. 11 It may be assumed that this 
stipulation is not broad enough to include,the further element that 
the property was ovmed by the United States Governnent. I agree that 
there is no affirmative testimony which was· particularly directed to 
the proof that these items were property of the United States, but I 
believe that the facts of the case and the above stipulation support 
the inference that they were Government property. Accused had been a 
supply clerk of his company for· about three and one-half months before 
his admission to the hospital, which occurred about five days prior to 
his apprehension. He returned to his organization the evening before 
the morning of which the incident gave rise to the charge. :Che evidence 
defini.tely shows that the property described in the specification was 
not the property which had been issued to him. He was, therefore, found 
in physical possession of property to which he had no right. The items 
described in the specification were discovered in an automobile occupied 
by the accused and a fellow soldier who were about to drive from the 
military reservation. They chanbed their minds upon seeing the presence 
at the gate of Sergeant Collins and Private Kersley. The evidence, 
makes clear that opportunity was thus afforded accused to secure 
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possession of Government property of the kind involved herein,a.nd 
that he did avail himself of·this opportunity to take possession o..f it. 
The transaction occurred on a military reservation. The property' 
itself was of the nature that governmental ownership would be usual. 
It would be unusual for a soldier to own it when at the same time he 
held possession of property of sfmilar type and kind reGularly issued 
to him. 'Under these circumstances I believe the fair and just inference 
is that it was property ov,ned by the United States and such inference 
seems to be the only reasonable hypothesis under the circumstances. 
Paragraph 150l:_ of the ~;.anual for Courts-Kartial states: · 

''Although ther~ may be no direct evidence that the 
property was at the time of the alleged offense property 
of the J~nited States furnished or intended for the military 
service thereof, still circumstantial evidence such as evi
dence that the property was of a type and kind furnished 
or intended for, or issued for use in, the military service 
might together with other proved circumstances warrant the 
court in inferring that it was the property of the United 
States, so furnished or intended." 

5. I am satisfied that there is substantial evidence in the 
record upon w~ich to base the inference that the property described 
in the specification was owned by the United States Goverrur.ent at the 
time of its misappropriation. I therefore disagree with the conclusions 
of the Bo.ard of Review and recommend that the sentence be approved. 

6. I transmit herewith forms of action for your·use; one for use 
.in the event you are in accord with the conclusion of the Board of Review 
that the record of trial is legally.insufficient to· support the findings 
and the sentence; and one for use in the event you agree with the con
clusion set forth in this, my dissent, that the record of trial is 
legally sufficient to support the findings of guilty and the sentence. 

3 Incls THOMAS H. GREEN 
1. Record of Trial Uajor General 
2. Form The Judge Advocate General 
3. Form 

- 2 

http:herein,a.nd


-------------

WAR IEPARTMENT 

Army Service Forces 


In the Office o.f '.Iha Judge Advocate General 

~shington 25, n. C. 
 (JS1) 

SPJGH - CM 30716/4 	 21 MAY 1946 

UNITED STATES 	 ) XII TACTICAL AIR CCIJMAND 
) 

v. 	 ) Trial by G.CM., convened at Nancy, 
) France, 28, 29 August 1945. Dis

Second Lieutenant JA11ES J. ) missal and confinement .for one (1) 
CLOUATRE (D-2072llO), .Air Corps. ) year. 

) 

OPINION or the BOARD OF ffi VIEW 
TAPPY'; STERN and TmVETHAN, Judge Advocates. 

---·---------- 
1. The Boa.rd o:t Review has examined the record o:t trial in the case 

or the officer naned above and submits this, its opinion, to '.lbe Judge 
Advocate General. · 

2. ihe accused was tried upon the following Charges and Specifi 
\ 

cations: 

CHARGE I: Violation of the. 93d .A,rticle or 'Viar. 

Specification: In that Second Lieutenant James J, Clouatre, 
Headquarters 10th Reconnaissance Group, then Headquarters 
42nd Bomb Wing, did, in conjunction with Private Seymour 
Kane, 322nd Signal Company Wing at Dijon, France, on or· 
about 20 July 1945, .feloniously take, steal and carry away 
one (1) woman's handbag, value about ten dollars ($10.00) 
and about seven hundred and .fifty (750) .francs, French cur
rency, of the value of about fii'teen dollars ($15.oo), total 
value or about twenty-five dollars ($25.00), the property 
of Mademoiselle Marie Louise Cleinent. 

CHARGE II: Violation o£ the 96th Article of wir. 

Specification lJ In that * * *, did, near Ili.jon, France, on 
or about 20 July 1945, wrongfully drink intoxicating liquor 
in a public place, to-wit Cafe de Aviation, in company 'With 
Private Seymour KaM, 'Sergeant John J. Whelehan and Techni
cian Fif'th Grade Robert H. Reiber, all enlisted men of the 
322nd Signal o:,mpany Wing, to the prejudice of good order 
and milltary discipline. 

Specification 2: In that * * *, did, at Dijon, France, on or 
about 20 July 1945, wrong.fully enter the Hotel Meuble, a known 
house or prostitution, for the purpose of having sexual inter- . 
course l'lith female inhabitants therein, in company with 
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Private Seymour Kane and Sergeant John J. Whelehan., both 
enlisted men of the 322nd Signal Company Wing., to the pre
judice of good order and military- discipline. 

Specification 3: In that * * *, did., at Dijon., France., on or 
about 20 July 1945., wrongf'ully enter the Hotel Meuble., an 
establishment duly posed and designated by proper authority 
as notr Limits" to United states militar, personnel. 

He pleaded not guilty to, end ,.a,s found guilty o!., all Olarges and Specifi 

cations. No evidence of previous convictions was introduced. He was sen

tenced to dismissal., total forfeitures and confine100nt for one (1) year. 

The reviewing authority approved tm sentence and forwarded the record of 

trial for action under Article of 7far 48. 


3. The prosecution introduced evidence to show that on 20 July 1945 
accused ,vas a member or the 42d Bomb Wing stationed at Dijon., France (R.6). 
On that data at about 10:00 or 10:30 p.m. he and First Lieutenant Ross P. 
Seaton., a member of the sa100 organization., entered an establishment near 
Dijon., lalown as the Cafe de Aviation (R.6). The place was crowded and there 
mre no empty seats except those at a table placed next to one occupied by 
three enlisted men., Private Seymour Kane., Technician Firth Grade Robert H. 
Reiber and Sergeant John J. 'Whelehan., all or the 927th Signal Battalion (R.?., 
10). At the invitation of Private Kana, the accused and Lieutenant Seaton 
seated themselves at the end of the table adjoining the one occupied b;r Kane 
and the other enlisted men (R.7,45) • Being in close proximity., the enlisted 
men joined in the general conversation bet110en accused and Lieutenant Seaton 
am during the course or the evening they drank 'Wine together. Accused and 
Seaton purchased two bottles and the enlisted men also bought som. An un
identified acquaintance of Kane :sent to their table another bottle or wine 
!ran which the accused and the enlisted men drank (R.9.,44.,51.,?8,84). Kane 
testified that the caf'e was one in "Which enlisted men congregated and that 
on the two or three occasions ha had been there, he noticed no officers (R.62). 
?l1e entire party remained in the Cai'e conversing and the subject or women 
eVBntually- came up. Kane 100ntioned that he knew of a place in Dijon where 
their sexual desires could be satisfied (R.ll,45). 

At about midnight the accused, Lieutenant Seaton and the three enlisted 

mn left the care de Aviation and drow to Dijon in a jeep 1Vhich Reiber and 

Kane obtained i'rm the motor pool or their organization located a few hundred 


_yards .from the ca.re (R.lo,ll,45178). Kane was intoxicated so Reiber drove 
the jeep (R.20,53). 

I 

Upon arrival at the Hotel Meuble, 42 ~ Du Bourg, Dijon, France., Reiber 
remained at the 'Wbeel or the car while the others 'Went t_o the door of the 
Hotel and were admitted after Kane, known as 11Ro!ert" to the proprietress, 
113.8 recognized as a patron of the· house (R.ll,33,47). Kane knew this place 

to be a house 01' prostitution (R.46), although in response to accused•s in

quir;y he replied that it was not •off-limits" (R.6o). Lieutenant seatan 

stayed there for only- a few minutes and then re!turned to the jeep (R.ll,47). 
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Kane, Vhelehan and accused went upstairs to the room of Mademoiselle Marie 

Louise Cleinent, a self-admitted prostitute, and each had sexual intercourse 

witlI her (R.25,47,80). 


Sergeant Crlsante, a member or the J60th Military Police Company stationed· 
at Dijon and assigned to the investigation section of the area in 'Which the 
Hotel :Ueuble was located, knew it to be a house of prostitution. He testi 
fied that on 20 July and for a mek before there 1ra.s a sign about 24 inches 
by l2 inches in black letters on a white background painted on the door and 
on the sides of the door designating said place as being off-limits to mili- . 
tary personnel (R.65,66). He nknewtt the establishment 'WB.s off-limits but 
had no knowledge of the source of the order placing it off-limits, nor did ·he 
know that such an order act,.ially existed (R.71,72). 

Mademoiselle Marie Louise Oinent testified that she had bean engaged 
as a prostitute at the Hotel Mauble, a house of prostitution, since 16 May 
and that her employer was Madame susan Collet, l'lho operated the brothel (R.2.3). 
On the night in question she had sexual relations with the accused as well 
as with Kane and 'Whelehan and received 200 francs from each as consideration 
therefor. Sle placed the proceeds in her pocketbook which she kept in her 
bedroom (R.25,26). Upon canpletion of the intercourse, the two soldiers left 
but accused, although requested by her sot o do, refused (R.27). She called 
Madame susan Collet ?Ibo came to the room, but as accused did not appear to 
understand French, Madame Susan mnt in search of an interpretor. Shortly 
thereafter Kane returned to Marie's room and he and accused spoke together 

· (R.28,38,41). She urrlerstood only a few words of English (R.36). Accused 
then led Marie to the window of the roan and asked her if she could see the 
jeep. At the same ti:ne he placed the palm of his hand around her neck. When 
she turned around, she observed Kane leaving the bedroom with her pocketbook 
,mi.ch had been lying on the mantlepiece. She imnediately follm,ed him, cal
ling, "Madame SUSan, my pocketbook, n but as she was going dawn the stairs, 
the accused ran after her and pushed her aside. AS she reached the entrance 
hall'Way, she demanded the return of her purse and attempted to 191"8St it from 
Kane •s jacket. Accused succeeded in opening the door, pulled Kane out and 
as he did so, the handle of the pocketbook was torn off by Marie. Accused . 
and Kane ran do11n the street and Marie sought and found the military police, 
vmom she accompanied on a search for the jeep and accused. The jeep was 
found and Marie identified the accused as one of the occupants. She heard ' 
the accused say to the military police, "We don't have· the pocketbook" when 
they made inquiry ooncerning it, but .nevertheless one of the military police 
found the purse under the rear seat or the jeep. It contained 750 francs, 
account~d fer cy Marie as the amount lVhich she had received fran Kane, 
Whelehan and accused earlier in the evening plus about 150 francs 1mich she 
had on hand before their arrival .(R.28,29,30,31,34). She identified this 
pocketbook as the one which had been taken by Kane and the handle as the 
part thereof 11hich had become separated from the purse during the struggle. 
Said articles 'Were received in evidence without objection (R.25,39; Pros. 
Ex. lA). She had purchased the purse in February 1945 at the Belfort 1)3

partment store at Mourrie for 9700 francs (R.25,34), and she testified it 
had a value of five or six· thousand francs "because (she) had to buy another 
one for which (she) had to pay ten thou.sand .francs" (R.26). 
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~ivate Kane•s testimony substantially corroborated Mademoiselle Cleinent 
in all respects. He testified concerning the sexual relations or 1'1helehan, 
accused and himself with her and of each paying her 200 francs as her fee 
(R.47). He then stated that after all three had canpleted acts or intercourse, 
they congregated in :Mlle. Cleinent•s boudoir and were smoking and tal.ldng 
'When nsome way ·or other 118 all noticed this pocketbook that was resting on a 
mantlepiece right in the center of the room, I believe it was. And so me, 
or some way or another, "We hit upon the idea or taking this pocketbook, I 
don't remember how it just came about, but 'W8 all decided upori, it" (R.47,48). 
The accused joined in this conversation (R.48). Accused told Whelehan and 
Kane to leave and to bring the jeep to the Hotel where he would meet them in 
about ten minutes ttwith the bag.n '.lhey left, located the jeep nearby and 
'When accused did not appear in the. specified time, Kane returned to me. 
Cleinent•s room. Accused and the girl were still there and the pocketbook 
was in the same place (R.48). 

A passing whicle attracted her attention; she walked to the 'window 
and was followed by accused who placed his a.rm around her shoulder and, as 
testified by Kane, said, !the could hold the girl•s attention for me at the 
window and I could grab the pocketbook and runtt (R.49). This Kane did, but 
na few minutes after that" Mlle. Cleinent and accused came running down the 
stairs and when Kane had difficulty in opening the door, :Mlle. Cleinent caught 
up 1'ith him. She tried to grab the. pocketbook from him and tore off the 
handle. During the scutfle, accused pushed Kane and her to one side, got 
the door open and he and Kam ran down the street toward the jeep 'l'lhich they 
entered. · The vehicle was tr.en driven away but the:, proceeded only a shhrt 
distance 'When they heard a pistol shot and were halted by a military police 
vehicle and mapons carrier. In the meantime Kane had placed the pocketbook 
under the. seat 1n the rear of the jeep (R.49). 'When stopped ·hY' the military 
police with whom Mlle. Cleinent was riding, accused 118.S seated in the front 
seat of the jeep with the driver, Reiber and Whelehan, Lieutenant Seaton 
and Kane were in the back (R.49). · Prior to this and while driving back to 
camp, accused, according to Kane, JD&de a statement to the effect that ""We 
had gotten our sexual desires furnished tor us free of charge more or less 
and that 119 would split the contents of the money in the bag betl'leen the 
five of us" (R.49). TWO military policemen testified that when they stopped 
the jeep in whim accused 1VS.S riding tmy found. a pocketbook containing "700 
and same odd .francs• under the seat of the jeep (R.68,73,74). 

'Mlelehan testified that while he, Kane, and accused 'W8re in the bedroom 
follomng intercourse with ID.le. Cleinent, na pocketbook was mentioned." On 
the return trip either Kane or accused had a pocketbook (R.80,81). Techni
cian Fifth Grade Reiber testified that as they 11ere returning to camp, 
accused "raised his voice above the rest of the crowd, (said) something about 
splitting money" (R.f!6). ~ · 

A voluntary statement made by accused to the investigating officer on 
21 July 1945 V1as received in evidence 1'ithout objection (R.65; Pros. Ex. 2, 
2A). Therein accused described in detail his activities on the night in · 
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question. With respect to the events which transpired at the Cafe, he re
lated that upon entering with Lieutenant Seaton they were greeted by three 
.American soldiers and invited to sit at their table and nwould say that the 
soldiers had been drinking quite a lot before we met them." At about 2400, 
Kane invited accused and Seaton to accompany the enlisted men in a jeep to 
Dijon Tm.ere they could find some woman. Accused asked if the place was off
limits and Kane replied that it was not, that it v;as a coiffeur shop. The 
invitation was accepted and the party drove to the place suggested by Kane 
in Dijon. Upon being admitted, accused, Seaton and ntwo soldiers" entered 
and went upstairs but Seaton did not remain. The remaining three paid the 
11Mada.me of tre House" 50 francs each for the room. After all three had en
gaged in sexual intercourse and while getting dressed, one of the soldiers 
said that the woman ttwasn't worth a damnn and Kane suggested taking her 
pocketbook. Accused told Kane and the other soldier to leave and locate the 
jeep; that he would meet them in a few minutes. Accused then saw the jeep 
pass the POuse and whistled but it did not stop. Almost imr.lediately there
after he saw a military police truck pass and hesitated to leave. Kane re
turned within a few minutes and when the woman said something about military 
police and ran to the window, accused followed her ano. said to Kane, "Now 
is a good time to get that purse if you want it", at the same time drawing 
a curtain 11to prevent her from seeing Kane. 11 She immediatiy drew the curtain 
back and pursued Kane who was then going downstairs. Accused foll01'19d her 
down the stairs and as she reached Kane near the entrance, accused passed 
both arrl made his exit. Kane followed him out and they proceeded down the 
street to the corner where the jeep was standing~ Tney entered the jeep and 
drove away. As they started out of the town, the lights on the vehicle went 
out. Accused made the remark, 1f\Vell, ,.~ didn't pay for our tail after all. 11 

Thereafter the jeep wasralted by the military police and the occupants "Were 
taken to the station. 

· 4. After having been advised of his rights, accused elected tog ive 
sworn testimony in his o'Wll behalf. He testified with respect to his presence 
with Lieutenant Seaton at the Cafe, stating that the only unoccupied seats 
were those.at a table adjoining the one at which the three enlisted men were 
seated. He and Lieutenant Seaton ordered and drank a bottle of red wine, but 
accused denied that he had partaken of any which belonged to the enlisted men. 
Ha asserted that the Cafe was frequented by officers as well as by enlisted 
men (R.89,90) although he did not see arry other officers there on the night 
in question (R.101). Thereafter he related the incidents ?.tu.ch transpired 
from the time they left the Cafe and drove to the Hotel until the apprehen
sion by the military polioo. Except as hereinafter rel.s.ted, his testimony 
as to the ensuing events was, in all material respects, identical Tdth that 
of the other witnesses. He testified that after all three had completed 
sexual intercourse, Whelehan canplained about the quality of the services 
rendered and it was then that Kane suggested taking the purse. Up to that 
time accused had no knowledge that the Hotel vra.11 off-J imits. He had seen no 
such sign at the entrance but mien something wasnentioned about military 
police, he became concerned and realized that the place must be off-limits 
(R.91,92). Vlhelehan and Kane left to locate·and bring the jeep (R.91) but 
v.hen the latter returned alone sorre few minutes thereafter, accused said to 
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him, 1tif' you want that purse, now is the time to get 1t.n He testified that 

by the remark he meant "I wanted to leave the place, if he wanted to g o, to 

get and get out vd. th me because I didn I t want him to hang behind and get 

caught by the military police and bring me in11 (R.92). Following the above

mentioned remark to Kane, accused pulled the curtain which was behind the 

'Window 'Where he and Mlle. Cleinent mre standing because he figured nif 

Kane wanted to get the money, he• s got to get it now so he could get the hell 

out of there in case the military police get back. 11 Accused dlid not want 

Kane to be caught stealing the pocketbook because it would result in accused 

being found in an off-limits place (R.92,98). He had no intention of 

stealing arry money (R.92). · 


He stated that he was sober at all times and admitted that 'While in the 
· jeep a!'ter leaving the Hotel he :oa.de the remark ''We didn't pay for our ttµl 
a!'ter al.le" Asked what he meant by the remark, he testi!'ied, "I meant - I 
don't know, it is just an after-thoughtJ the guys didn't get their rooking 
a!'ter all." 'l'hey had complaimd about the quality of the service rendered 
by the prostitute (R.93). Ha denied that he stated the money l'IOUld be 
"split five waysn (R.95). Ha further testified that he is 22 years of age, 
has had three years o!' militaey service haviPig been a bombardier and that · 
prior to his entry on duty he was employed in civil life as assistant ma.naser 
of a Post Exchange at Camp (Jdborne, Louisiana {R.90,93}. It "Was stipulated 
that if' t:teutenant Colonel J. F. Loftus and 1Iajor c. B. Gradden were present 
they would testily that the7 knew accused and that his general. l'eputation and 
character mre excellent {R.102}. 

6!• . Olarge II, Specification l 

The evidence clearly shows that on the date and at the place alleged, 
the accused and another officer entered a public cafe and seated thet!l.selves 
at a table occupied by three enlisted men•. ,1JW.1e the establishment -was 
crovided, it ns apparent to the accused l'lhen he sat down that the enlisted 
men had had considerable to drink. Although accused denied that he drank 
wine out of a bottle from which the others partook, there is substantial 
evidence that he clid and the~ can be no question but that as the evening 
wore on, the association between accused and enlisted men developed into 
s~thing more than engaging in casual conversation and exchanging pleasantries. 
'Ibey sat together in this ca!'e imbibing wines for more than an hour, during 
the course of which the subject turned to wonen and the obtaining of one for 
the gratification of treir sexual desires. When one of the enlisted men sug
gested a trip to a place in the nearby town of Dijon for·the accomplishment 
of such desires, the accused readily consented, although he lmew that this 
enlisted man was intoxicated. Where the drinking of intoxicating liquor in 
a public place by an officer vd.th an enlisted man is accanpanied by a spirit 
of cama,:-aderie and conviviality bet"Ween them from which there springs a plan 
to mutually seek carnal pleasures, such conduct by the officer is clearly 
prejudicial to good order and military discipline and in violation of Article 
of war 96 (W 236209~ Jordan, 22 BR 345; CM 252961, Martin, 34 BR 223; CU 
252075, McPherson, 33 BR 328). 

-6-. 
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6!?_. Charge II, Specii'ication 2 

After leaving the Orl'e, accused, in company with the enlisted men, drove 
to the town of Dijon where Private Kane lB d the party to a notorious house 
of prostitution. Despite accused's denial that he lmew said place 11a.s one 
of prostitution, the overwhelming 'Weight of the evidence is to the contrary. 
Considering the conversation at the Cafe relating to the plans for visiting 
the establishl:oont, the hour of the visit, the unusual circumstances under 
i'ihich the party "Was admitted and the fact that accused paid the madame of the 
house her fee for the use of the room prior to engaging in sexual intercourse 
with the prostitute, to whom he also paid a fee, the court was fully warranted 
in inferring that accused had knowledge that he was entering a house of pros
titution. Such conduct was wrongful and doubly so in view of the fact that 
it occurred in the presence of and with tl!ie assistance of enlisted men. In
deed, it was conduct unbecoming an officer and a gentleman and would have con
stituted an offense in violation of the 95th Article of War had it been so 
charged ( CU 227191, Saul, 1.5 BR 197) • 

.£• Charge II, Specification 3 

our next consideration is the offense alleged in Specification 3 ot 
Charge II in its relation to Specification 2 of said Charge hereinabove dis
cussed. It will be noted that both Specifications charge accused with wrong
fully entering the Hotel Meuble. In Sf;ecification 2 ibe gravamen of the 
offenses is the ivroneful entry of a known place of prostitutiomi. in the com
pany of certain enlisted men for 11the purpose of having sexual intercourse" 
therein. In Specification 3 accused is again charged with "wrongful entry" 
of Ea.id establishl:oont. 'lhe time involved is identical under both Specifi
cations. The only difference bet"M3en the allegations of the respective Speci
fications is that under the prior one, the purpose of tha Vll'ongful entry is 
set forth "Whereas in the latter no purpose is set forth, the Specification 
merely alleging that accused did 11wrongfully enter" said hotel, foll0'1!8d by 
words describing the hotel as being ttOff-Limits." • It may have been the 
intention of the draftsman of the Specification to charge accused with vio
lating an 110.ff-Limitsn directiw vihich, indeed, would have constituted an 
offense not charged in Spa cification 2 of O'large II, but the language used 
therein utterly fails to allege such an offense. '.ibe most that can be said 
is that it is descriptive of the establishment and infonns accused 'Why his 
entry of it was wron~ful. Hence, the Specification in effect charges the 
identica1 offense alleged in Specification 2 of said (liarge., In view or 
the finding of the Board in connection with the second Specification, a 
finding of guilty of the third Specification muld be a prohibited duplication 
( CU 258324, Ninman, 37 BR 381). Evan were this not so, and assuming that 
the Specii'ication did charge a separate offense, the proof fails to show 
beyond reasonable doubt that the Hotel treubla was "an establishment duly 
posted arrl designated by:iroper authority as 'Off-Limits• to United states 
military persormel." Accordingly, the findings of guilty of this Specifi
cation cannot be sustained•. 

!!• {l)arge I, Specification 

There remains for consideration the offense charging accused with the 

-7
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larceny of W.le. Cleinent • s hand.bag, value about $10, and 750 francs, French 
currency, value about $15. ~ evidence is undisputed that after sexual inter
course with Mlle. Clain.mt for which she had received the emolument o! 600 
francs from accused and his two associates, one of the enlisted men in the 
presence of accused expressed his dissatisi'action with the service rendered 
by her and it was suggested that her purse be taken to even accounts. This 
suggestion was accepted by accused. Indeed, by his ovm testimony he admitted 
tha:t; he assisted the enlisted man, Kane, in its asportation. Dmnediately be
f'ore the theft he said to Kane, "If you want the purse now is the tim to 
get itn and with that he attracted :Mlle. Cleinent to the window and drew a 
curtain to obstruct her view or Kane 'Who then took the purse and started to 
leave the premises. As Mlle. Cleinent immediately became aware or the tbei't 
and sought to overtake Kare on the stairway, accused impeded her progress and 
even assisted Kane in avoiding.her though she·struggled with Kane for the 
purse. Thereafter accused was heard to make a remark that the proceeds or 
the theft 11ere to be distributed among the occupants or the vehicle in which 
he ,vas riding. When recovered the purse was found to contain 750 francs, the 
amount which Mlle. Cleinant testified 11as in it when taken by Kane. 

From these £acts it is clear that accused aided and abetted the canmis- . 
sion of' the larceny and consequent~ beca:ne a principal. (lalarton• s Criminal 
Law, 12th Ed., sec. 255; USC Title 18, sec. 550; QA 224318, Long, 14 BR 113; 
04 240646, Hall, et al, 49 BR .'.327) • . ,,, 

With respect to the value of the stolen francs, the court, composed of 
members of a military cOilllland stationed in: the area where these offenses were 
committed, was entitled judicially to notice the rate of' exchange bet,veen 
F113nch francs, a common medium of exchange, and United states currency and, 
accordingly, to detennine the value of 750 francs, French currency, to be 
of the value of $15 as alleged ( Ol: ETO 1671 {1944); .'.3 Bull JAG, 1944, sec. 
451 (44), p.190). 

On the question of value of the stolen purse, the only testimony -was 
that of' the mmer, ~e. Cleinent, who testified ·:that she had purchased it in 
February- 1945 at the Belfort Topartment store at a cost of 9700 francs. She 
testified its value -was f'ive or six thousand francs because she had to buy 
another one £or -vmich sr.a had to pay 10,000 francs. Clearly such testimony 
was entitled to no -weight. It has been uniformly held by the Board o! Re
view that the testimony of the owner of stolen personal property as to its 
value is not competent llllless he is an expert or has special knowledge on 
the subject. It is immaterial that the article itself has been offered 1n 
evidence. To permit the court on its inspection alone to find definite mar
ket values of articles "would be to attribute to the members of the court 
technical and expert trade knowledge vdrl.ch it; cannot legally be assumed they 
poasess" (rn: 268o07, McKinney, 44 BR 205 and cases cited therein). 

~ 

'When the grade o! the offense depends upon the value of stolen property, 
the goods allegedly stolen must be proved to be of the value charged in the in
dictment (32 Am. Jr. 1051, sec. 139). Failure to establish more than that the 
goods had some value warrants conviction of only the minimal offense. 'V!dla 
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the court .frar:t its inspection of the handbag could detennine that it had som 
value (UCM, 1928., par. 17.3)., it could not arbitrarily fix it as the amount 
alleged so as to find the aggregate value of th:! stolen property to be greater 
than $20 (McKinney,· supra). The evidence supports only a finding that the 
accused did at the time and place and in the manner alleged., take., steal and 
carry away one woman• s handbag of soI!le value, and 750 francs, French currency, 
of the value of about $15., of a total value unlmown but not greater than $20., 
the property of Mademoiselle Marie Louise Cleinent. 

6. Subsequent to trial., six out of seven members of the court which 
tried accused signed a plea far clemency re commending to the reviewing author
ity that the confinement adjudged be remitted because it was felt that "the 
poor judgment of the accused which involved him in this incident is a result 
of his youth. 11 

Consideration has been given to several letters from the Honorable James H. 
Morrison, a member of Congress f'rom the state of Louisiana., addressed to the 
war Department on behalf of the accused and to three clemency recamnendations 
from officers llho became acquainted with him following commission of the in
stant ofi'ensas•. 

?. ~ n,parlment records show the accused to be about 2.3 years a.Di 6 
months of age and single. He graduated £ram high school and from January 1941 
to December 1942 was employed at the Camp Claiborne Post Exchange as Assistant 
Manager. 01 2 January 1943 he. entered military service as an enlisted man and 
eventually became an aviation cadet. He was commissioned a second lieuten
ant, Army oi' the United States, on ,'.30 September 1944 'With aeronautical rating 
as Aircraft Observer (Bombardier). Thereafter he was assigned to the European 
'.l'heater of ~rations and on 7 jpril 1945 was awarded the Air Medal for merit 
orious achievement while parti·cipating in aerial night. The oak Leaf Cluster 
,vas awarded him on 1 May 1945. He received an efficiency rating of Excellent 
for peri'o:nnance of duty from JO September 1944 to ,'.31 Dacember 1944 but 11&s 

rated "Unknown" !or the perioq l January 1945 to JO June 1945 because the t:1.m9 
he had served under the rating officer was insufficient to enable the latter 
to estimate his efficiency. An entry appears omi said report sholiing that 
accused 1'8.S reprimanded on 29 May 1945 and ordered to i'orfeit $75 of his pay 
by the Commarxling General of the 42nd Banb Vdng for "entering the premises of 
an •Off-Limits• house of prostitution at Dijon., France. 11 

8.. The court 11as legally constituted and ha.d jurisdiction of the 
accused and the offenses. EXcept as noted above, no errors injuriously 
affecting the substantial rights of accused v,,ere COlm!litted during the trial. 
In the opinion oi' the Board oi' Review the record of trial is legally insuf
ficient to support -the findings of guilty of Specification .3 of Charge II., 
legally insufficient to support so much of the findings o.f guilty of the Speci
fication of Charge I as finds the stolen handbag to be or a value other than 
undetemined and the total value or the stolen property greater than $2Q. and 
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legally sufficient to support all other findings o! guilty and the sentence 
and to 11arrant con!irmation of the sentence. ntsmissal is authorized upon 
conviction o! a violation o! Articles or War 93 or 96. 

Judge Advocate·. 


Judge Advocate,. 
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JAGH - CM 307164 1st Ind 

JUN 1 5 iS46vm, JAGO, Washington 25, D. c. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there are 

transmitted herewith for your action the record of trisi and the opinion of 

the Board of Review in the case of Second Lieutenant James J. Clouatre 

(0-2072110), Air Corps. 


2. Upon trial by general ·court-martial this officer was found gullty 
of the larceny of a pocketbook and 750 French francs, of a totaJ value of 
$25 (Charge I, Specification), in violation of Article of War 93; and of 
drinking intoxicating liquor in a public place in the company of enlisted 
men (Charge II, Specification l); of wrongfully entering a house of prosti 
tution in the company of said enlisted men (Charge II, Specification 2), and 
of Vlrongfully entering the same establishment e.t the same time, the Specific
ation alleging tl).at said establishment was "duly posted and designated by 
proper authority as 10ff-Limits 1 to United States military personnel" (Charge 
II, Specification 3), e.11 in violation of Article of ~ar 96. No evidence of 
previous convictions was introduced. He was sentenced to dismissal, total 
forfeitures and confinement for one (1) year, effective 29 August 1945. 
The reviewing authority approved the sentence and forr.arded the record of 
trial for e.ction under Article of war 48 • 

.'.3. A summar.r of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of trial 
is legally insufficient to support so much or the finding of guilty of the 
Specification of Charge I as finds the stolen handbag to be of a value other 
than some mi.determined value and as finds the total value of the stolen pro
perty to be greater than $20, legally insufficient to supportthe findings 
of guilty of Specification 3 of Charge II (entering house of prostitution 
posted as off-limits), and legally sufficient to·support all other findings 
or guilty and the sentence and to warrant confinnation of the sentence. I 
concur in that opinion. 

On 20 July' 1945 accused entered a public cafe near Dijon, France, and 
sat at a table occupied by three enlisted men, with whom he spent about an 
hour.drinking wine and conversing. The conversation turned to women and at 
·the suggestion of one of the enlisted men, accused accompenied the men to the 
town of Dijon, France, in a jeep, where three of the party, including accused, 
entered a known house of prostitution. Accused and two of the enlisted men, 
e.fter paying the required fee, had sexual intercourse there with a prostitute. 
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one of the men expressed to accused his dissatisfaction ,nth the prosti
tute, s servlces and as her pocketbook, into r,hich she had plaoo:! the 
proceeds of her business, was observed resting on a mantlepiece, it was 
agreed betv.-een accused and one of the enlisted men that while the former 
oiverted her attention, the latter ?rould take the purse and make his exit•. 
The accused led the woman to a windO'l'r of the room and drew a curtain to 
conceal the no1renents of his accomplice, but she observed the enlisted man 
and quickly followed hiJll in an effort to retrieve her purse. As she pur
sued him, the accused impeded her progress and assisted the enlisted man 
in maki~ his exit. They proceeded to the jeep arid drove away. A short 
tir..e thereafter the accused and the occupants -were apprehended 'While driving 
in the direction of their station. The prostitute's purse containing the 
i'ull amount ,m.ich she testified had been taken (750 francs) was found in 
the jeep. No competent evidence was introduced as to the value of the 
purse. Neither \'las it shown beyond reasonable doubt that the house of 
prostitution had been declared off-limits 11by proper authorityn. 

Six of seven members of the court subsequently recanmended .that the 
period of confinement imposed be remitted be cause of the youth of accused 
which the members felt was responsible for his exercise of poor judzment 
resulting in the commission of these offenses. Accused holds the Air 
Eedal 1'1"lth oak Leaf Cluster for his participation as bombardier in aerial 
flights over Gerrnaey. Against his re cord is one punishment. under Article 
of War 104 for entering the premises of an 110f'f-Limits11 house of prostitution 
at Dijon, ·France, on 29 !Jay 1945. I recommend that the sentence be confirmed 
and carried into execution. 

4. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, should such recomrn.endation meet with your approval. 

2 Incls 
l - Record of trial 

·-~c0,~~-\
TI·tO:.:AS H. GREEN 

2 - Fonn of action I,Aj or General 

----------------- The Judge Advocate General 

{ OCMO 2151 9 July 1946)• 

2 



WAR DEH,RTii:EilT 
Anny Service Forces (393) 

In the Office of '£he Judge Advocate General 
Wash.ington, !J.C. 

SPJGK 
C1l 307173 19 1iar 1946 

U N I T E D S T A T E S 	 ) SEVEM1I UNITED STATES ARJ.tY 
) 

v. 	 ) Trial by G.C.M., convened at li.Drburg, 
) Gennany, 16 JanuarJ 1946. l.iishono:t'able' Pr.ivate AlZDiill.'l SAEAr;SKY ) discharge (suspencied) and confine


(36370421)., attached ..:.unassigned ) ment_for five {5) years. Wurzburg 

480th Reinforcement Comrany, 72d ) DisciplinD.ry Training Center, 

Reinforcement Battalion (then ) Wurzburg, Germany. 

Detachment 97, Ground Force. Rein ) 

forcement Command). ) 


OPDam; of the BJUID :JF H.EVIE'J 

MOYSE, KUDER and 71IN30, Judge Advocates. 


---------- ·-------------------------
1. The record of trial.in the case ot the soldier named.above has been 

examined in the Office of The Judge Aavocate General and there found legally 
insufficient to su:i:port the f:j.ndings and the sentence. The record has now 
been ex.unine:d by the Board of Review and the Board submit.s this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of 1':ar. 

Specificdibn: In that Private Andn;;w Sabansky, attached
unassigned 480th Reinforcement Company, 72d Reinforcement 
&ttalion (then Det&chment 9'{, Ground Force Reinforcement 
Cor.unand), did, without propur leave, absent himself from 
his organ:i,zat:i.on at :runster, Q€rmariy, from about 27 April 
19h5 to about 27 September 19l5. 

He pleaaed not guilty to and was found guilty of the Charee and Specification. 
No e vi<;:ience of any previous conviction was introduced. He was sentenced to · 
dishonorable dische.rge·, forfeiture of all pay and aJ.lowances due or to become 
due, .:.rid confinement at h,~rd labor for five yerirs. The revie,ying authority 
afproved the sentence and ordered its execution, tut. suspended execution 
of the dishonorable discharge until the soldier• s rele&ce from confinement 
and designated the W'urzbur'e Disciplinl'.ry_ Training Center, i\'urzburg, ~nnany, 
or elsewhere as the Secretary of War may direct, ·as the place of confine
ment. "rhe resuit of the trial was i:;ublished in General Court-Martial Orders 
No. ·34, He.:;.dqunrters Seventh. United States Army, APO 7S8, 2.6 January 1946. 
The record of trial Iras forivarded ·to the Office of The Judge Advocate General 
pursuant ,to Article of War So½. 
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J. 'l'he. only tividence offered to establish the commencement· cf the 
alleged period of absence without ieave was an extract copy of the morning 
report of Detachment 97, Ground Force Heinforem:ent. Com.:lclnd, which showed 
that the original morning report entry had been Digned by one first Lieutenant 
di.cha.rd S. 1:cHeill (Pros.· Ex. A) • This docuement vms aduit ted into evidence 
ovE:r the objection o.t: the defense thut it was incompetent becaui.;e. the entry 
was based on hearsay. The defense ac~epted an offer by the prose~ution 
11 To stipul.:.te with the defense, that U iihe maker of the mor:qine report 
were present in court and sworn as a witness, h~ would testify that. he does 
not have personal knowledge of.the entry in question," and the stipulation 
was "received" by the court (R•. 8) •. Defense did not waive its objection~ 
Llorning report entries "are competent evidence of the facts lt'ocited in them,: 
except as to entries obviously not based on personal knowledge" (~GM 1928, po.r. 
117a, p. 121)·. .i:hese provisions have be(.m interpreted by The J~dge Advocate 
General's ~ffice 11 as requiring tne officer responsible for the morning· report . 
t<? have personal kno-w-ledge. of the entries mad~ therein *'H} lack or such ptrson
al knowledie may be established by extrinsic evidence" (SPJGN 191.i.5/3492, 
291~arch 1945, IV Bull JAG, Sec 395·(18), p. 86). In view of the si;ipu~tion · 
that Lieutenant l.,cHeill would testify that he e1id not have personal knm·rledge 
of the fict of accused's absence without l-eave as entered in the morning· 
rep,,rt, such. entry v1as incompetent evidence of the alleged absence · 

· 4. Ferr the reasons stated, the Board or Reviov, is of the opinion that 
the _record of'trial is.legally insufficient.to support the findings and sen
tence •. · 

Herman ri:;oyse , Judge !1.dvocate 

William B. Kuder ., Judge Advocate 

Earl w. Wingo ,Judge Advocate 
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S:PJGK - Cll 307173 l::;t Ind 

Hq ASF, JA'.10, ·,fashington 25, D. C. 

TO: The SecretDr~, of War tar 21 1%6 

1. Herewith transmitted for :7our action under Article of :7ar 50:~, 
as amended b:,- the act of 20 Au;;u:::t 1937 (50 Stat. 72li; 10 U.s.c. 1522)'" 
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in 
tl~e case of Privc.1.te AndreW' Sabansky (36J7:J421), attached-u.'1assigned 480th 
Reinforceirent Cor,1i:1any, 72d R.einforccnent Eattalion (then Detachment 97, 
Ground Force .Reinforcement Cor.:mand) • 

.2. I concur in the opinion or' the Board of Review that the ?"ecord 
of- trial is legcclly ins.ifficient to support the f'indint:s of c;uilty nnd 
the sentence c:.nd, for the re,:sons st&ted therein, recor'Jnend th,1t the 
findings of guilty und the sentence be vacated, nnd thfat a:..l rights·, 
privileges and property of which this accused has ht:en deprived by virtue 
of the findings and sentence so vacated be restored. 

3. Inciosed is a form of action designed to carry :i.nto effect this 
reco:mnendation, shouid such action meet with your ar,prov.::l. 

Thomas H. Green 

2 Incls · TH011AS H. GREEN 
1. R€cord of trial L:aj or General 
2. Form of action The Juci~e Advocate General 

( GG;,:O 17S .LJ June 1%6) • 
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WAR DEPARTMENT 
Arrrry Service Forces 

In the Of'i'ice of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM ,307181 

UNITED STATES ) NINTH SERVICE co~ 

v. 
) 
) Trial by a. C.M., convened at 

Presidio of San Francisco, 
Private LeROY W. CHRIST (33344324) ~ Cali!ornia, 6 February 1946. 
Company c, Medical Department, ) Dishonorable discharge and 
1960 SCU Presidio of San Francisco,) confinement for three (3) 
Cali!ornia. ) years. Disciplinary Barracks. 

HOLDillG of the BQlRD OF REVIEW 
BA.UGHN, 0 1COONCR and O'HA.RA, Judge Advocates 

1. The record of trial in the case of the soldier named above, 
having been examined in the Office of The Judge Advocate General and 
there folmd legally insufficient, in part, to support the findings 
and the sentence, has been examined by the Board of Review and held 
to be legally sufficient to support the findings and the sentence. 

' I2 •. The accused was tried upon the following Charges and 
Speci!icationss 

CHARGE Ii Violation of the 69th Article of war. 

Specification: In that Private LeRoy w. Christ, Canpany "C", 
1960 Service Camnand Unit, Hospital Train Unit,·Presidio 
of San Francisco, Caillornia, having been duly pl.aced in 
confinement in Guard House, Presidio of San Francisco, 
Calirornia, on or ._bout January 3, 1946, did, at 
Presidio of San Francisco, California on or about 
January 15, 1946, escape from said coo!'inement before 
he 1'8S set at liberty by proper authority. 
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CHARO! II: Violation of the 58th Article of War• 

Specii'ication: In that Private LeRoy w. Christ, Canpaey "C", 
1960 Service Command Unit, Hospital Train Unit, Presidio 
of San Francisco, Calii'ornia, did, at the Presidio of 
San Francisco, Calii'ornia, on or about September 201 

1945, desert the service of. the United States and did 
remain absent in desertion until he was apprehended 
at San Francisco, California on or about January 21 1946. 

He pleaded not guilty to, and was found guilty or, the Charges 
and Specii'ications. Evidence 11as introduced of' three previous 
convictions I one by a summary court-martial and one by a special 
court-martial for absence without leave for 23 days and 15 days 
respectively, in violation of the 61st Article or War; and one 
by a special·court-mart:Lal for failure to obey a lawful order 
of a commissioned officer in violation of Article of War 96. 
He was sentenced to be dishonorably discharged the service, to 
.forfeit all pay and allowances due or to becane due, and to be 
confined at hard labor, at such place as the reviewing authority 
might direct for ten years. The reviewing authority approved the 
sentence, reduced the period of confinement to three years, 
suspended the dishonorable discharge until the soldier's release 
fran confinement, and designated the Southwestern Branch, United 
States Disciplinary Barracks, Camp Haan, Calii'ornia, or elsewhere 
as the Secretary or War might direct, as the place or ccmfinement. 
The proceedings were published in General Court Martial Orders No. SJ, 
Headquarters Ninth Service Canmand, Fort Douglas, Utah, 15 February 
1946. 

3. The Board of' Review is concerned solely' with the 

Specification of Charge II and Charge II since the evidence is 

unquestionably legally sufficient to sustain the findings of 

guilty a! Specification of Charge I and Charge I. 


The prosecution introduced in.evidence., Defense Counsel 
specifically stating he had no objection thereto, an extract copy 0£ 
a morning report reading as followsz. · 

"EXTRACT COPY OF MORNINO REPORT OF

Company C 1960 SCU Hospital Train Unit 


M/R 21 Sept 45 

Dy to AWOL 0630 20 Sept 45 


/s/ Joseph H. Funlc 

/t/ JOSEPH H. FUNK 


1st Lt • ., Inf• 

2 
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1960 SCU HTU }?residio of San Francisco Cali! 4 Jan 46 
I, ARTHUR G. HARRISCN Capt., AUS, certify that I am 

canmanding oi'ficer of Cc::mpan;y C 1960 SCU and official 
custodian o! the morning reports oi' said canmand, and 
that the foregoing is a true and canplete copy (including 
any signature or initials appearing thereon) of th&t part 
of the· morning report or said ccmmand suh:nitted at 
Presidio of San Francisco Cali!. for the dates indicated 
in said copy which relates to Christ Leray W 33344324 Pvt 
Co C 1960 SCU Hospital Train Unit Pres at SF Calif 

/s/ Arthur G. HlµTison 
ARTHUR G. HARRISON 

Capt., AUS" (R7; Pros. Ex. l) 

In a.dditicn, there was test:imocy that cm 2 Januaey 1946 accused 
was taken into custody in San Francisco by the liilitary Police; 
that he 111as dressed in civilian clothes; that he gave a fictitious 
name; that he claimed to be a discharged sailor; and that he ns 
in possession at what purported to be an honorable discharge frcm 
the United States Navy, a Social Securit7 Card, and a membership 
card in the American Legion, all bearing the i'ictitious name accused 
gave (R 7-ll). 

4. .Accused, after an explanatilln o! his rights, elected to 
remain silent (R 14). 

5. Manifestly accused's coo:rl~tion of del"crtiJXl must rest 
upon the competency of the exuact copy or tl.e Iil0rnfng r6port t.o 
establish his initia.l absenco. The difficulty Vli.;;h the extract 
copy is, of course, that the body of it do::is not -::on~in accused's 
name err his serial number. -µ. tr.a convict::.)n is to b£ sustain3d at 
all, 'therefore, it nm.st ba sustained on th6 baaia that the 
certification to the effect that the entry does-pertain to accused 
1s·· sufficient, in the absence a! objection, to waITant a finding a! 
that !act~ · 

It bas been decided that when a document, duly 
authenticated as a copy of a certain public record, fails to show 
on its face that the record pertains to the accused, a statement to 
that e!i'ect in the authenticating certificate is not canpetent 
evidence of the fact so stated. C.M. 156186, PotterJ Dig. Ops. JAG, 
1912-30, par. 1299; C.M. 162209, C.M. 162245, 162476; Dig. Ops. JAG, 
1912-40, sec. 39.S (17) • . 
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In CM 21020'7, Kennerson, 9 BR 219., accused 11as tried 

far fraudulently procuring his enlistment in the Arrq by willf'ully 

canceaJ5ng tbat he had received a bad conduct discharge fran the 

Navy. In support or its allegation of traud, tbs prosecution 

introduced into evidence, llithout objection, a photostatic copy of 

accused's enlistment in the Navy, photostatic copies or accused's 

fingerprints and of a paper "in the nature of final entries in 

a service record, one showing the discharge*** •an account·ot 

sentence of S.C..M. 111th bad conduct discharge' of a man whose name 

1s not disclosed by the paper itself." .Attached to these papers 

was a certificate signed by the .Acting Chief of the ~au of 

Navigation stating that the annexed copies related to enlistments 


· and discharges or accua4:1d. 

In considering the admissibility of these enlistment 
and discharge records the Board of Review referred to Cll 1561861 
Potter, supra, in which a s5m1Jar question was presented, and in 
which it was held that the document was erroneously received in 
evidence tor the reason that it could not be determined tbat it 
pertained to accused. The Potter case further held that the 
certificate could not be relied upon to prove that the document 
related to accused because the certificate was not evidence. 
The Board observed that the position taken in the Potter case was 
"logical but highly technical." Quoting the Manual far Courts-Martial 
(1928), paragraph 116b, to the ettecy that: 

"A failure to object to a proffered document 
on the ground that. its genuineness bas not been sllown 
may-. be regarded as a •iver or that objection", 

it urged that "genuineness" should be given a broad meaning., 1.e •., 

authentic and applicable to accused, or at least that the case 

should be regarded as within the spirit ot the quoted rule which 

should be applied by analogy. 


They also quoted paragraph 117a, Manua1 for Courts-Martial 
(1928), which reads: 

"An official statement in writing (whether 1n a r~gular 
series of records, or a report., or a certificate) is 
admissible when the officer or other person making it bad 
the duty to know the matter so stated and to record it; 
that is, -when an af'ficial duty exists to know and to make 
one or more records of certain tacts and events, each such 
record, including a permanent record compiled traa mere 
notes or memoranda, is competent (i.a. prima f'acia) evidence 
of such facts and event!!***" 
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The opinion concluded with the statement that "the Potter 
case should not be tollowed in the present and future like 
cases ***• No injustice will be done by so holding. U there 
existed the least doubt that the entry in questim applied to 
Kennerson, he or his counsel would have objected to its admission." 

A rel.atad pl'oblem ,ms considered in CM 296303, Burdick. 
In that case accused, who -was described :in the Specification as 
assigned to the Fast Coast Processing Center, was charged with 
desertion. The prosecution offered in evidence a photostatic 
copy of a morning report of Company c, 101st Engineer Combat 
Battalion, with an entry, 11Ki'IC 29 Pvt. Burdick duty to AWOL 
1930 CRF •" The accused objected to the admission of this doclll!lent 
on the grounds that it did not properly identify the accused 
because it !ailed to give his first name, middle :initial, and 
A:rnry serial number. The objection was overruled. The Board 
held that accused by his plea of not guilty admitted that he was 
Private Wilbert F. Burdick of the F.ast Coast Processing Center; 
that there was a complete lack of proof to establish that he 
was Private Burdick of COl!lJ?8.DY' c, 101st Eng:ineer Combat Battalion; 
and that consequently the document was erroneously admitted. · 
To the same affect sea CM 298331, Martin; CY 298783, Morris, 

CM 298371, Lofaro, presented a different situation, 
although it relied on Burdick, Martin and )1orris, supra, as the 
basis for its decision. The specification alleged that accused 
was assigned to the F.ast Coast Processing Center and that he 
had deserted the service on 25 March 1943. The prosecution 
offered in evidence an extract copy of the morning report of 
"Hq & Hq Det 60th '1,1 BN (Ldry)" !or Z7 March 1943 containing 
an entry: 

· "Pvt• Lofaro tur to AWOL as at 0001, Mar 25/4J." 

The copy contained the conventional certificate which in thi.9 
case statad that the ori~inal related to "Jolm U>faro, 324997',J.7, 
Pvt, Hq Det, 60th c,J Bn {Ldry) 11 •. The defense objected to the 
admission of the extract copy oD the grounds that the serial number 
not'3<111a.s not accused's, and that he was never a member at the 
organization indicated. The prosecution also introduced into · 
evidence without objection, an".extract cO'fli of a morning report ot 
the Post Guard House, Fort Jay, New York, which gave accused's 
serial number as 324997f[l and described_ hill as a member of the 
14th Evacuation Hospital Unit. Accused in an unsworn statement 
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asserted. that his serial nUJllher was 324997'1} and that he had 
never been a member o! •Hq and Hq Det• 60th QM BN ( Ldr;y) •11 

The Board held that the admission o! this document was improper 
because there was no showing that it rel.atad to accused. With 
respect to the certUicate• the Board assumed• without-deciding• 
that it could be accepted as evidence of the identity o£ the 
soldier rei'erred to in the body" or the copy. but pointed out 
that it did not establish that John Lofaro who was described 
in the specUication as a member of the East Coast Processing 
Center -.as the sanie John Lofaro who was a member or, and absented 
himself' without leave fran."Hq & Hq Det• 60 (JI. BN (lnry)". almost 
three years before. 

The relation between the certificate and the boey- ot 
the extract copy was further considered in CM ETO 12619• Hatfield, 
where it was held that the failure to include in the latter the 
signature or initials of the maker was not fatal to its 
admissibility even in the face of an objection and despite the 
form o£ the certUication. CM ETO 4756• Carmisciano was thus 
overruled. 

We can easily dispose o£ the cases dealing with the 
photostatic copies of original morning reports where only fragments 
of accused's name appeared and the report itself' 11as from a 
different organization from that to which it was alleged accused 
belonged on the grounds tha.t there was no certificate to clarify 
the reference in the report itsel.r. Nor does the Lo.faro case o.ffer 
any difficulty• since the certificate there failed to identify' 
with any·definiteness that the report related to the accused. 

Here the accused admitted by his plea of not guilty that· 
he llas Private LeRoy il. Christ o£ Cooipaey c. 1960 Service Comnand 
Unit• Hospital Train Unit• Presidio o£ San Francisco• California. 
Burdick• ~• The Commanding Officer o.f' that unit certified over 
his signature that a certain entry- in the morning report of that 
unit related to Private LeRoy w. Christ of that unit. We can sea 
no reason~. in the absence of a challenge to that statement• 
it cannot be considered by the court as evidence o£ the truth o£ 
the matter asserted in it. Without the certificate the copy o! the 
morning report could :riot properq be a<initted in evidence (CM.1561,31) 
and the statement in the. certificate as to the source ot the 
materi.al ccntained in the document authenticated 1s pr1ma ~ 
evidence o£ that fact. CM 1610,38. The certificate does• therefore• 
have force and effect• and we .do not think that in giving 118ight 
to the assertion therein that the entry- it certUiea pertains to 
accused 118 are departing from accepted principles. The suggestion 
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in the Kennerson case that it 1a an o!!icial statement in writing 
seems to us to be so,md. 1be commanding officer of' the reporting 
unit is the custcxlian o! the duplicate original of the morning 
report (par. 6b, AR 345-400, .3 Jan 1945) and ia required to certify 
an extract copy thereof immediatel.3' on reporting a man absent 
without leave (par 7, AR 615-300, 25 March 1944). He thus has 
a duty to record on the extract copy- the entey on the original 
report am he has a duty to know that llh&t he certifies aa 
being on the original report is in fact there. This satis!ies 
the requirements ot an ottieial written statement which, as 
defined in the Manual, speci.f'icall.3' includes na certificate". 
Manual for Courts-Martial (1928), paragraph ll?a, page 121. 

It ma7 be urged that the certificate shows that the 
original report did not contain accused's name since it states 
that it is a ntrue and canplete copy" o! the original. This 
argument negl11Cts the concluding portion o! the statement, however, 
which 1ays that the ent.17 relates to accuaed. In the absence of 
objecticn we think we are entitled to assume that the certifier 
thoUiht it unnecessary to copy accused's name in the body ot the 
extra°' copy since he llliLS stating below that the entry did in tact 
pertain to hia. While it is a practice not to be cOII111.ended, still 
it is not altogether illogical for the custodian to conclude that there 
l'IB.s little point in sayi?lg the same thing twice. 

For these reasons we think the record. is leial.l.T suttioiell'\ 
to av.stain the !indings and the sentence•. 

6. The charge sheet ahows that accused is 22 years at age and 
•• inducted 3 November 1942 at Philadelphia, Pennsylvania. 

, 7. 'lhe court was legally constituted. No errors injuriouaq 
affecting the substantial rights of the-accused were camnitted during 
the trial. In the opinion of the Board at Review the record at 
trial is legally sufficient to sustain the findings or guilty and 
the sentence. · 

Judge Advocate. 

Judge Advocate. 

U'udge .ldvocate. 
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