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WAR DEPARTMENT 
In the office of The Judge Advocate General 

Washington, D.C. 

Board of ReTi ew 
CM 202213 SEP 12 l~.34 

UNITED STATES ) UNITED STJ.T&S MILITARY ACADEMY 
) 

v. ) Trial by o.c.M., convened 
) at West Point, New York, 

Private WRRAY E. MALLON ) J'U.ly 10, 1934. Diahono:re.ble 
(6712062), Dl!XL (U.S.M.A..), ) discharge and confinement for 
Field Music Detachment. ) three (3) months. West Point, 

) New York. 

REVIEW by the BOA.RD OF REVIEW 
TtJRNBULL, KING and HA.LL, Judge Advocates. 

l. The record of trial in the case of the above nemed soldier ha& 
been examined by the Board of Review. 

2. The Charge and Specification are as follows: 

CHARGE: Viola t1on of the 93d Article ot war. 

Spec1f1ca tion: In that Pr1n.te Murray E. Mallon, Detached 
Enlisted Men's List, (U.S.M.A.), Field :t.t.tsic Detach• 
ment, did, at West Point, New York, on or about J\lne 
l&, 1934, feloniously take, steal, and carry away 
one (1) Riding Crop No. 4231', value aboui three dollars 
and fift7 cents ($3.50), the property of the Post 
Exchange, West Point, N. Y. 

Accused pleaded not guilty to, and was found guilty of, the Charge and 
Specification, and waa sentenced to dishonorable discharge, forfeiture 
of all pay and allowances, and continE111ent at hard labor for six months. 
The reviHing authority approved the sentence but reduced the period of 
confinement to three months and w1 tbheld the order for execution of the 
Hn.tence purauant to Article of war 50f• 



(2) 

3. The evidence will not be set out in detail but may be summarized 
as tollows: Master sergeant Mahan, First sergeant of the Band and P'ield 
Jlllsic Detachment, to which accused bal.onged, atter warning accused ot 
his consU tutional rights and asking hilll it he (accused) had aey ob• 
jection to having his locker inspected, went to accused's locker with 
accused end two other noncamnissionsd officers, opened it, 8lld found a 
riding crop therein, which accused said was hia. Sergeant Mahan then 
went to the Post Exchange and got Mr. ICuahn, Post Exchange steward, again 
went to accused's locker, and in his presence again opened it and showed 
the riding crop hanging therein to Mr. Kuehn, who claimed it as the 
propert7 or the Post Exchange. Accused admitted that he got it at the 
Post Exchange, and, when Mr. KUehn asked it he paid tor it, answered, 
"Hell, no, you. know I didn't pay tor it. I stole it". Mr. Kuehn 
recognized the riding crop as property or the Poat Exchange by an adhesi Te 

band around it and the ae.rkinga on that band. He further testified that 
it the riding crop had been sold the a.al.Ea would have been made by either 
of ho aalea11.en named Roach and Weyant. Messrs. Roach and Weyant were 
called and testified to haTing seen accw,ed about the Poat Exchange but 
further stated positively that they had not sold a riding crop to him. 
To sell one to an enlisted man would be a strange circumstance, especially 
to an enliated man in the branch to which accused belonged. 

-'• Accused• 11 statement above quoted amounts to a confession, and the 
question 111 presented whether or not the record contains aliunde the 
conteaaion sufficient evidence of the corpus delicti. 

5. Professor Wigmore, 1.J1 his monumental work on eTidence, diacuaaea 
the requirement ot evidence ot the corpus delicti aliunde the confession 
in sections 2070, .!! seq. Atter acbitting the existence ot the general 
rule that a conteasion must be corroborated, the learned author aaya: 

"The policy- of any rule ot the sort is questionable. 
No one doubts that the warning which it conTeya 1s a proper 
one; but it 1s a warning llhich can be given with equal 
efficacy by counsel or (ill a jurisdiction preserving the 
orthodox function of judges) by the judge in hill charge 
on the tacts. Camnon intelligence e.nd caution, in the 
Jurors' minds, will sufficiently appreciate it, without 
a layi11g on ot the rod ill the shape of a rule of law. 
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MoreoTer, the danger which it 1s supposed to guard against 
is gree. tly exaggerated in common thoUght. That danger liea 
wholly in a talse confession or guilt. such contessions, 
however, so tar as handed down to us in the annals or our 
courts, have been exceedingly rare (ante, aec. 867). SU.ch 
a rule might ordinarily, it not really needed, at least be 
merely supertluous. Bllt this rule, and all such rules, are 
to-day constantly resorted to by unscrupulous counsel aa 
mere verbal to:rmulaa with which to entrap the trial judge 
into an error or words in his charge to the Jury-. These 
capabilities or abuse make it a positive obstruction to the 
course or justice.• 

The reqUi:rement or such corroboration is or course too well settled to 
be oTerthroe by the opinion or Protessor Wigmore or any one else that 
such a requirement is superfluous and unwise, but his opinion aa above 
stated is Taluable as a caution that the requirement of such corroboration 
ought not to be extended turtb.er than is ma.de necessary by existing 
precedents. ProfHaor lt'igmore turther says (sec. 2071): 

•In a tew Jurisdictions, the rule ia properly not 
limited to evidence conerning the •corpus delicti•; i.e. 
the corroborating tacts may be or any~ whatner, pro
Tided only that they tend to produce a contidence in the 
truth or the conteasion. 

* * * * 
But in most Jurisdictions the stricter tol'lil or ru.le is 
taken, and the evidsnce must concern the •corpus delicti"'• 

'!'he author next takes up the detinition or corpus delicti (aec. 2072): 

"The meaning or the phrase •corpus delicti• has been 
the subject or Dll1Ch loose judicial comuent, and an apparent 
sanction has otten been given to an unjustifiably broad 
meaning. It 1a clear thd an e.Dalyaia or every- crime, with 
reference to this elemaut or 1t, reveals three component 
parts, first, ~he occurrence of the specific kind or injury 
or loaa {as, in homicide, a person deceased; in arson,.a 
houH burnt; in larceny, .property missing); secondly, aome
body•a crillinality as the source or the loaa,-thaae two 

\ 
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together 1nTolvil:lg the conmission of' a crime by sanebody; 
and, thirdly, the accused's identity aa the doer of' thia 
crime. 

(1) Now, the te:rm •corpus delicti• aeems in its 
orthodox senae to signify merely the tirat of' these 
elements, namely, the .!!,il .£!. ~ specific ~ !:?.!: injurz: 
sustained:

* • • • 
This, too, is •a priori' the more natural meaning; for the 
contrast between the first and the other elements is what 
1a emphasized by the rule; i.e. it warns us to be cautious 
in conTicting, since it may subsequently appear that no 
one has sustained any loss at all; for eX8DIPle, a man baa 
disappeared, but perhaps he may later reappear alive. Tot 
find that he is in truth dead, yet not by criminal violence 
--i.e. to find the second element lacking ia not the die• 
coTery against which the rule is designed to warn and pro
tect us. 

(2) But by most judges the tenn 1• made to include the 
second element also: 

* * * * 
Thia broader f'onn makes the rule much more ditf'icult tor 
the jury to apply amid a complex masa of' evidence, and tends 
to reduce the rule to a Juggling•f'omula. 

(3) A third Tiew, indeed, too.absurd to be argued with, 
has occasionally been adTanced, at least by counsel, namely, 
that the •corpus delicti' includes the third element also, 
i.e. the accused'• identity or agency as the criminal." 

6. The Board has been unable to find any decision by the supreme 
Court of' the United States with respect to the corpus delicti which is 
helpful in the problem now before it. The decis1ona ot the state courts 
are so numerous and so variant that it is impo••J.ble to hannonize them, 
and it would unduly prolong this review even to discuss them. The cases 
concerning the corpus delicti in the courts of the United States interior 
to the supreme Court are, however, sutf'iciently tew and harmonious to 
make a consi~eration or them helpful. The earliest or such cases is 
United States v. Will1mns, l Clittord :s, Fed. case No. 16707, in the 
Unitad states Circuit Court ror Maine, 18:SB. That waa) an indic1ment 
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tor murder on the high seas. The brig •Albion Cooper• sailed for CUba 
tran Portland, Maine, haVing seven persons on board. Nothing was heard 
or her until nearly two montbs later when another Teasel picked up on 
the Bahama banks a B!llall boat identified as having belonged to the 
•Albion Cooper~, in •h~ch were three members or her crew, together with 
provisions, water, compass, the •cooper•s• register, clothing proved 
to have belonged to the mates, and a ,ratch proved to have belonged to 
the master. TWo· or the surviTors, Cox and Willimns, the defendants in 
the present case, stated that the -Cooper• had been struck by a squall, 
that all the other members or the ship's canpany had been washed over
board, and that the vessel had been so much damaged that the three 
aurviTOrs bad abando.ned her. Le.hey, the third survivor, being separately 
examined by the American consul at Havana, to which place the rescuing 
vesael had carried the survivors, made contrary statements implicating 
Cox and Willie.ms in the death of the master of the -Cooper•. They were 
reexamined e.nd confessed the murder or the captain and ·other members ot 
the ship's company. The7 were indictad tor the murder or the captain 
but Lahey died before the trial. The district Judge, presiding at the 
trial, thus instructed the jury? 

"It is true that in our Jurisprudence the-accused can
not be convicted on their own confessions, without some 
corroborating proof or th~ corpus delicti. There must be 
some proof that the crime bas been committed independent or 
the confessions, but it is not necessary that it ~ould be 
plenary proof. There must be eVidence tendillg or conducing 
to prove the tact; and it it bas that tendency, it is proper 
to be submitted to a Jury,•••.• 

Both accused were conv1c ted. and upon motions in arrest or Judgment and 
tor a new trial, it was contended that there we.a not, independent or the, 
confessions, such proof ot the corpus delicti as would warrant a con- 1 

vietion. Justice Clifford ot the supreme Court or the United States, 
sitting as Circuit Justice, held the charge of the district Judge, above 
quoted, to haTe been correct, and denied the motions or the defense in an 
elaborate opinion. He held that where the body cannot be found the tact 
or death in a hanicide case may be proved by other cogent and unequivocal 
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circumstances. It this were not so, it would be impossible ever to 
convict or a murder at sea in llhich the deceased had been thrown over
board. The court held that the circumstances above related with 
reference to the voyage and the articles round in the boat with the 
accused were suttic1ent corroboration of their confession. J\lstice 
Clittord further said: 

"FUll proof ot the body of the criir.e, the corpus 
delicti, independentl7 or the contesa1on, is not required, 
says Nelson, C.J., in People v. Badgley, le Wend. ~9, by 
any or the cases; and in many ot thEm slight corroborating 
facts were held sufficient. ***All that can be required 
1s, that there should be corroborative evidence teDding to 
prove the tacts embraced in the confession; and where such 
evidence is introduced, it belongs to the jury, under the 
instructions ot the court, to deteimine upon its sufficiency." 

In Flower v. United states, 116 Fed. 241 (Circuit Court ot .Al)pee.ls 
tor the Fifth Circuit, 1go2), a bank teller was convicted of embezzlement 
or funds of the bank, largely on his own confession, supported, however, 
by corroborating circumstantial evidence. It appeared trom his conteaaion 
thnt his shortage amounted to exactly $36,000, and that he had covered it 
by changing the label on a sealed package of new bills from $4,000 to 
f40,000. His confession was corroborated by the discovery of a package 
falsely labeled as stated, and by eVidence that he, in:Dnediately preceding 
an inspection of the bank by a national bank eXlllniner, had made efforts 
to obtain a large sum of money for a brief period. The defense asked 
for an instruction to the jury in the language of Wharton on Criminal 
Evidence, section 325, that "the tacts which are the basis ot the corpus 
delicti form a distinct ingredient in the case of the prosecution, to be 
established beyond a reasonable doubt•. This instruction was refused 
a~d the court instead instructed the jury that defendant could not be 
convicted unless his confession was corroborated in a material and sub
stantial manner so far as concerns the fact that the offense had actually 
been committed by some one and unless the jury should be further satisfied 
upon the entire case, including the confession, beyond a reasonable doubt 
that the defendant committed the offense. The Circuit Court ot Appeals 
sustained the action of the trial court in refuaing and giving the above 
instructions. 
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naeche v. United States, 250 Fed. 566 (CC.A. 2, 1918), was an in
dictment tor conspiracy to attack merchant vessels by tasteu1ng banbs 
to their sterns. Accused confessed end the question was whether the 
corpus delicti was proved. 'Iha court agreed w1 th Professor Wigmore 
in question1Jl€ the wisdom or the well settled doctrine that a contesaion, 
must have some corroboration, saying: 

"That the rule has in tact any substantial necessity in 
justice, we •re much disposed to doubt,•••.• 

The following quotations show both the principle upon which the court 
proceeded and tacts or the case to which the principle was applied. 

"The corroboration muat touch the corpus delicti in 
the sense or the injury against whose occurrence the law 
is directed; ill this case, an agreement to attack or set 
upon a vessel. Whether it must be enough to establish 
the fact independently and without the contession is not 
quite settled. Not only does this seem to have been 
supposed in some cases, but that the jury muat be satis
fied beyond a reasonable doubt or the corpus delicti 
without using the confessions, before they may consider 
the confessions at all. Gray v. com., 101 Pa. 380, 47 
Am. Rep. 733; State v. Laliyer, 4 Minn. 368 (Gil. 277}; 
Lambright v. State, 34 Fla. 564, 16 south. 582; Pitts v. 
state, 43 Mias. 472. BUt such is not the more general 
rule, which we are tree to follow, and under which any 
corroborating circumstances will serve which in the Judge's 
opinion go to fortify the truth or the confession. Inde
pendently they need not establish the truth or the corpus 
delicti at all, neither beyond a reasonable doubt nor by 
a preponderance o:r proof. u.s. v. Williems, supra; Flower 
v. u.s., supra; People v. Badgley, le Wend. (N.Y.) 53; 
People v. Jaehne, 103 N.Y. 182, 199, 8 N.E. 374; Ryan v. 
State, 100 Ala. 94, 14 south. 868; People v. Jones, 123 
Cal. 65, 55 Pac. 698. 

There was ample corroboration ill this latter.sense 
or the existence or e.n agreement to attack ships outside 
ot Daeche's confession. He was 1n correspondence, personal 
and by letter, with Fay and Scholz at about the time in 
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question. He was certainly trying to learn of the place 
where or the means whereby he could get high explosives, 
suitable to their plans. Taken alone they would not es-
tablish the conspiracy, but they give great probative 
strength to the confession, and indeed leave not the least 
doubt of his guilty. ***As we have already held that 
the corroboration need not establish the corpus delicti, 
at most the charge need only ha:n been that the jury could 
not convict, if they disbelieved the corroboration alto-
gether. The rule can 1n any event be no more than that 
a confession wholly uncorroborated will not serve; any 
quantitative measure or corroboration we mean to repudiate.w 

Pearlman v. United states, 10 Fed. (2d) 460 (CCA 9, 1926), was an 
indictment for transporting a stolen automobile from one state to another. 

1Leong, a Chinaman in San Francisco, bought an automobile of accused, 
paying him part cash and in part another automobile. When Leong undertook 
to have the automobile which he had purchased or accused registered, it 
was discovered that the engine numbers were such aa could not possibly 
have been assigned to a car of that make and year, and upon closer in
spection it 'IBS seen that they had been altered. The automobile which 
accused had received in trade from Leong was found abandoned on the street 
in San Francisco and he was arrested 1n San Jose, California. When 
arrested, he said, wwell you have me, and that's all there is to itw. 
It was further proved that accused had been in Salt Lake City, Utah, with 
the car which he sold to Leong, a few days previous to that sale. The 
court quoted a part of the passage from Daeche v. United states, given 
above, and other authoritie,, setting out the rule that the corpus delicti 
need :cot be established aliunde the confession beyond a reasonable doubt, 
but that some corroborating circumstances were sut'ficient. Applying tha1 
principle to the case before it, the court said: 

W'!'he ertdence that defendant had crossed the continent 
with this car, and it was in his possession in San Francisco, 
that he sold it as his property to Leong, and that it carried 
a false number, tended to prove the corpus delicti, and 
corroborates the detendant'a admission that it was a stolen 
car, and that the officers 'had him, and that was all there 
was to it.'" 

-a-
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7. The authorities above quoted are believed sutticient to show 
both the general rule ot law followed by the federal courts and the 
manner ot its application. Other cases illustrative or the rule are 
Unitei States v. Boese, 46 Fed. 917; Naftzger v. United states, 200 
Fed. 494; Bolland v. United States, 238 Fed. 529; Cohen v. United 
States, 288 Fed. 835; Mangum v. United States, 289~ 213; Litkots 
v. United 3tates, 9 Fed. (2d) 877; Forlini v. United States, 12 Fed. 2d) 
631; W:°zoo! v. United States, 22 Fed. (2d) 799; Aplin v. United states, 
41 Fed. 2d 495;. Wiggins v. United States, 64 P'ed.°(2d) 950. The general 
rule, laid down with the greatest clearness in the Daeche case, fis that 
the corpus delicti need not be provedaliunde the confession beyond a 
reasonable doubt or by a preponderance ot evidence or at all, but that 
some evidence corroborative ot the confession must be produced and such 
evidence must touch the corpus del ict~. 1 'nlere is such corroborative 
evidence in the present case, namely, ~e adhesive band on the crop 
found in accused's locker and the iw.rkings thereon show1Il8 that it came 
:tran the Post Xxchange, the circumstance that a crop so marked was :round 
in the locker or a man not belonging to a mounted organization and 
having no apparent use for such an article, and the tastimony or the 
two salesmen at the Post Exchange that they bad seen him there recently 
but that he bad not purchased a crop. Thia evidence does not prove the 
corpus delicti beyond a reasonable doubt, since it does not exclude the 
possibility or a sale or the crop to some third party and a further 
innocent tranater o:r it trom the purchaser to accused; but, as has been 
shown, proot beyond a reasonable doubt aliunde the confession is not 
required. The above proot touches the corpus delicti, since it tends 
to show, though it does not absolutely prove, that the crop had been a 
part or the stock or the Post XJ:change and had been wrongfull7 taken 
thence. Thia circumstance distinguishes the case trom CM 193828, Morand• 
and~, 1n which a conviction was set aside because the evidence 
corroborating the confession did not touch the corpus delicti. 

s. The record or trial in the present case is legally autticient 
to support the tindinga and the sentence. 

, 11-~ j~ Ju.dge A.d'Vt>~ate.

UlJ~L4 ~---~-.,;ndge Advocate. 
1 

.: . · < . ·· ..... , ,,, ,_.-/, Judge Advocate. 
( / 
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WAR IlEPAR'lMENT 
In the Ot:f'i ce of The J'udge Advocate General 

Washington, D. c. 

Board of Review 
CM 202225 AUG 1 5 1934 

UNITED STATES ) SECOND DIVISION 
) 

v. ) Trial by G.O.M., convened at 
) Fort Francis E. Warren, Wyomillg, 

Private AUD'l R. !&.CH ) J'uly 23, 1934. As to each: 
(6253079), and Private ) Dishonorable discharge and con
HARRY I. ST.A.PLF...S (6253864), ) finement for three (3) months. 
both of Headquarters Company, ) Fort Fre.neis E. Warren, Wy'omillg. 
1st Intentry. ) 

HOLDING by the BOARD OF REVIEW 
TURNBULL, :KING, and RALL, J'udge Advocates. 

l. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. The accused were tried jointly upon the followillg charge and 
spec1ticat1on: 

CHARGE I: Violation of the 93rd Article ot war. 

Specitication: In that Private Audy R. Leach, Headquarters 
Company, lat Intentry, am Prhate Har1'7 I. Staples, 
Headquarters Company, 1st Intantry, acting joint~, 
e.nd 1n pursue.nee ot a colllllOn interest, did, at Fort 
Francis E. Warren, Wyoming, on or about J'une lB, 1934, 
feloniously take, steal and carry away one (1) pair of 
civilian trousers, value e.bou t seven dollars and fifty 
cents ($7.50) the property of Private Emanuel F. Lemon, 
6253833, Headquarters Coill);mly, lat Int'ant17. 

Each pleaded not guilty to, and. was found guilty ot, the charge and specifica
tion. Evidence or aie previous conviction of Lee.ch was introduced., but 
none ot Staples. Each was sentenced to dishonorable di echarge, total 
torte1tures e.Dd continanent at hard labor tor three months. The reviewing 
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authority approved the sentence, designated Fort Francis E. Warren, 
Wyoming, as the place ot continement and-directed that execution ot the 
sentence be withheld pursuant to Article ot War 5oi. 

3. In this case the two accused were charged w1 th and convicted ot 
larceny of e. pair ot civilian trousers from a fellow soldier. The 0'1i'ller 
identified the trousers and testified to their disappearance !rem his 
locker and to finding. them in a pawn shop. The pawn broker was unable to 
identity accused. The connection of the accused with the disappearence ot 
the trousers was n:e.de entirely by statements ma.de by them to an investigatillg 
officer. Each accused n:ade a voluntary statement and both statements were 
received in evidence without any warning to the court that it should consider 
each statement against its maker only. The. statement of Staples is a 
confession that he took the trousers and pawned them himself, but it includes 
the charge that he did so at the instigation of Leach, and that Leach was 
present at the time that Staples took the trousers and also at the time that 
Staples pawned them. Leach's stata:nent is wholly inconsistent with 1 the 
foregoing and does not admit that Leach had a~r part 1ll the teking or the 
trousers or in :pawning them, but admits only that on the way down town 
Staples told Leach that the trousers belonged to a third soldier and that 
Leach drank a part of the whisky bought with the money obtained by pawning 
the trousers. Leach's statement talls short of being a confession of guilt. 
It is true that he admits that atter the trousers had been stolen Staples 
told him that they belonged to another soldier, but this is not inconsistent 
with their having been taken with the permission of that soldier. Even if 
this be not so, and if' it be considered that Staples' statement ix, Leach 
emounted to intormation that the trousers had been stolen, that made Leach, 
not a principai., but merely an accessory after the tact. 

4. Since Leach's statement is not a contession of' guilt, the only 
evidence in the record connecting him with the larceny is the confession 
of Staples. That the confession or statement of aie joint accused me.de 
after the transaction is completed is inadmissible against the other is well 
settled. M.C.M., par. 76, p. 61; par. 104 c, root p. 117; Dig. Ops. 
JAG, 1913-30, par. 12'ii4. The 1lltroduction o"f the statement or contession 
of Staples without warning to the court that it must be considered against 
him alone was, in the opinion of the Board of Review, error injuriously 
affecting the substantial rights ot Leach. ' 

5. '.ihat purported to be a certificate of one previous conviction 
was introduced against Leach. The certificate was faulty and inadmissible 
in that it failed to show: 

a. The nature of the offense of which accused was convicted, 
which is or importance :in order that the court may decide what weight to 
attribute to the previous conviction; 
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b. The date ot the previows offense, which should be stated 
in order that 1 t mey appear that that offense was committed w1 thin one 
year preceding the date ot the present offense; end 

c. That the sentence imposed at the previous trial was approved. 

Though these may- perhaps be interred trom the certificate, it would be 
preferable that it should also expressly- state that the officer signing it 
is the custodian ot the service record of the person convicted and that 
what is certified is a true copy ot entries on that record. 

6. For the r~eons indicated in paragraphs 3 and 4 1 'the 1:1oara. or 
Review holds the record ot trial legally insufficient to support the findings 
and sentence as to accused Leach, legally sut1'ic1ent to support the findings 
or guilty as to accused Staples except insofar as they indicate a partici
pation in the alleged offense by the accused Leach, e.nd legally sufficient 
to support the sentence as to accused Staples. 

, J"udge Advocate. 
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WAR DEP.ARTMENT 
In the office of The Judge Advocate General 

Washington, D. c. 

Board of Review AUG 2 7 1934 
CM 202243 

UNITED STATES ) HA".7.AII.AU SEP.A.RATZ CChST lillTEL~RY ETIIGADE 
) 

v. ) Trial by G.C.li., convened at 
) Fort De Russy, T. H., July 2, 

Private FER!WIDO D. YSABEL ) 1934. Dishonorable discharge 
(R-321997), Headquarters ) and confinement for one (1) 
Battery, 64th Coast Artil ) year. Penitentiary. 
lery (AA). ) 

. HOLDING by the BOARD OF REVIEW 
TU::lNBULL, KING and HALL, Judge .il.dvo<..atea. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review and found to be legally sufficient 
to support the findings of guilty. 

2. Confinement in a penitentiary in this case is not authorized by 
the 42d Article of War since the period of confinement adjudeed is not 
more than one year. 

3. For the reason hereinbefore stated, the Board or ~eview holds the 
record of trial legally sufficient to support the findings of euilty and 
so much of the approved sentence as involves dishonorable discharce, 
forfeiture of all pay and allowances due or to become due, and co~finecent 
at hard labor for one year at a place other than a penitenti~ry. 
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WAR DEPARTMENT 
In the Office ot TJJ.e Judge .ld:,ocate General 

· Washing-son, D.C. 

Board or Re11.ew 
CM 202250. SEP 15 bJ4 

UNITED STA!ES ) PHILIPPINE DEP.ARl.'MENT 

.,.. ) 
) Trial Dy G.C .M. convened a-s Fon 
) Mills, P.I., June 7, 1934• D11-

PrivaH PABLO DE RAMOS ) nonorable d1scbarge and cont1ne
(lf,.324417), Headquarter, ) ment tor one (l) year. For1; 
Batte?7, 91st Coasi ) Mills, P.I. 
J.l-11118%7 (PS). ) 

HOLDmG by the BO.um OF REVIEW 
TURNBULL, xmG and RALL, Judge Advocate, 

l. The record or tr1a.l 1n t.n.e case of the soldier named. &bon 
bas been examined by the Board of ReT1ew. 

2. T.he accused was -cried upon the folloYing Cbarge1 and Spec1-
ncai;1onas 

CIU.RGE Ia ViolaUon or the 93rd J.nicle or war. 

Spec1f'icat1on. (Aasault With intent to colllllit sodOIDl' upmi 
ROI& Degesa.) • 

CHARGE II1 V1ola'C1on ot the 96th Article ot war. 

Spec1f1cauon. In tbat Pr1n.1ie Pablo de Bit.mos, Headquarter, 
l3atter;r, 91,i; Coan Jrtille?7 (PS), did &'C Fon Milli, P. 
I., on or about March 23, 1934, willtu.Uy, lml.awfullT and 
te1on1ousl7 comm11; au act ot luo1T1ouanesa upon the per
son ot one Rosa Dege1& by 'Ch.en and there forcing ller 'llpOD. 

a. ma-c and placing his pen11 aga1ns1i her bu'Ctoe.1e1 and re
maining 111 tha'li position for some moments, 'lill.11 being 1n 
T1olat1on or J.rt1cle 439 ot tne Penal Code ot tAe 
Philippine Islan(S.a. 

J.ceuae4-.. aoqui·Ued. of' the firn c.n.arge a.nd apee1t1c&Uon and con
T1cted ot the aecona.. !rhe t1111 1pee1t1ca'Uons were intended to conr 
'ihe 1ame &c'li. 

-1-
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~. The testimony directly connecting aocll8ed w1tn the ofrenH 11 
solely tnat of three Filipino children, tne girt" upon Wllom the ottense 
11 alleged to na.ve been oommitted, wno was 11 year1 ot age, &nd the two 
bo1"9 aged 10 and 7 respectivel7, wno teatifi ed. the. t tney obseneel t.ne act 
by looking through a pee:p-hole into accused's house, 1n which it 11 a.1.
leged tnat tne o!f'eruse was committed. On ~e other band, accused offered 
tne 1;estimony- or two Filipino adults, one a soldier and the other a 
c1T1lian, tnat he wa.a occupied at the poet aaw mill at the time or the 
&J.leged offense. Contra17 to this tenim021¥ 1• t.na1; of' Sergean:1 J'oe 
Vien, 5~1iil Coast Anillery, t.bat accu.sed was aosent trom .ilia work a'U tile 
aaw mill aoout the time of t.ne alleged offense and the testimony- ot 'Ghe 
mother of' the prosecutri.:z:. that sne saw accused. 1n 'lihe street 1n rront or 
his nouse snorny betore the 'time of' tne alleged. offense. 

4. T.b.e first question for considera'liion is whether tne 1pee1f'1ca
t1on of Yhieb. accused •• convicied aJ.leges an o:rtense and the nature ot 
tna,; offense. The oov1ous intention of' the dratteman of' tne spec1:r1ea-
1;1on was to c.na.rge a. "crime or offenae not capital", and. no-c a "disorder 
or neg.Leet to the preJudice of' good order and mili ta?7 discipl:ilie" or 
"conduct of a nature to bring d11cred.1t i;q,on the mil1tat7 sen1ee." Ar
ticle 439, P.ililippine Penal Code, cited. in the specif'1cat1on, was no 
longer in force on t.c.e d&te mentioned 1n t.c.e spec1f'icat1ons but .nad. been 
superseded. Ja.nua.ry l, 19:32,by Article 336, Revised PeM.i. Code. Tbe di!• 
rerencea between them are, no\18ver, verbal only and of no importance to 
this case. Article 336 reads as !ollowss 

"A.re!• 336. ~ts or .l.aaciviousnee,. - A:ny person Wilo 
snal.l con:mit &rJY a.ct of' lasciviousness upon otll.er persona 
or eitner sex, under any of the circwnatances mentioned. 
in tne preceding article, s.ne.ll be punished by prision 
correcional." 

Thie maJ!:es it necessary to quote Article 335, ReTised. Penal Code, 
wnic.n superseded Article 438, Penal Code, bu'C mad.e no material changes 
tJ1ereins 

"ART. 335. When and how rape is commuted. B pe 11 
comr.u1ited Dy having carnal know.Ledge of a woman under &rJY 
of' tAe followi21g circumste.nces: 

1. By using :rorce or intimid.&tion; 
2. When the woman is deprived of' reason or otherwise 

unconscious; and. 
3. When the woman ia under 'tWelve years of' age, even 

though neither of the circumstances mentioned 1n 
t.ne. two next preceding pa.re.gre.pAs shall be present. 

The crime of rape s.r.aJ.l be punished by reclusion 
temporal." 

-2-
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The :Board of Renew con.aiders tne erroneous citation not to be a 
fatal error wnen 11; is borne in mind the.t the &Mic.Le cited llad. oeen 
superseded by anotner of eul:>stantia.Lly tne se.me prov181ons s and. that 
tne specification snouJ.d be read as i.nough Artie.Le 336, above quoted, 
now in force, .b.ad. been mentioned. 

5. A va.Lid spec1f1ca'Uon m1g.nt have been draw. alleging .Lasc1v1ous 
conduct With a feme..Le ch.1.Ld under nelve years of' age, 1n rtolat1on of 
'ti.tie proper section of tne code, but t.n18 was not done. The uae or 'tb.e 
verb "!orc1.llg" in the spec1ficat1on and the absence of aJlY allega.Uon 
tnai. tne prosecutrix was under 12 yeara of age convince 'tihe board tha.t 
the spec1ficat1on musi. be teJCen as aJ.l eg1ng an offense under Ui.e f'1rs1; 
of t.ne "cirC'Wlllltancei" mentioned 1n Article 335 {quoted above), and not 
under the third; and tne.t the gist of the offense ·alleged wa.s therefore 
the non-consent of the prosecut1.llg Witnen and t.ne use of force by the 
accused, as in ~ rape or assa.u.Lt case. It was tnererore 1ncumbeni. 
upon the prosecu'tion to prove tnat the proseeutru: did not can.sent; and 
t.b.at aceuaed uted force or 1nt1m1dation to overcome ner res11tance. !'ile 
only evidence to th11 etfect is that of the pro1ecutr1X neraelf (R. 6). 
l3ut ne1 ther of the sm&.ll boy• wno observed the affair through a peeP
hole supports her. l!uene.ven:tura Plasabu, aged 7, tes'Uf'1ed. tnai. Bosa 
d.id not err, t.na'li he <lid not 1ee her nruggle, tn.ougJl s.ne was kicking 
Ba.mos ( R. lb, l 7) • The aosence of' aey out cr;r ma.le es 1 t doub'U"ul 1f tne 
kic.lc1 were lc1clts of' resietance. The e.Lder boy, Domin&dor Calonsag, 
C&l.led D'J' tn.e nickname of' Badcmg, aged ten, test1t1ed. t.ne.'C accused was 
not holdillg Rosa, tJl.at she was neither c?71ng, .k1clc1Jlg, nor making 1i1JY 
movemeni, t.b.at accused did not .ne.ve his nand over .her moui..n, and tihat 
"it seemed as if she 11ked. ii" (R. 11-14) • F\l.rthennore, 1ihe scene of' 
t.ne alleged. off'enae wa.s 1n a vU.lage and 1n a house opposite 'Che proae
cutrix' s 01ll1 home ( R. 19). Tlle .house -.s presumabl7 of suon. l1gnt con
n ruction 'Cllat an outer, W1thin couJ.d ea.a1ly have been .neara. w1 t.noui.. 
The two boys 1110 were peepUlg denied t.b.e.1i Bosa. crieci oui., t.nougn one of' 
them testified thati Rosa ,aw .n1m at the peeP-bole (R. 11). Rosa•, 
mother, Wb.o wa.s in ner house all tne afternoon ( R. 1~) apparent17 .neard 
no outcry. Rosa made no complamt to ha" mother, wno, as .naa just been 
1a1d, was at .t10me all t.ne af'ternoon, and never mentioned the matter to 
.ner, or, eo f'ar as appear,, to aey one else, until questioned. tne nex'li 
<1&y, arHr Mrs. Degeaa. .n&d. heard or the arfair rrom Ba.dong { R. 19). 

6. In spite or all these circumnances tendillg to a.now conseni. Dy 
tne prosecutrix to tne indeceni. ram111ar1t1e1 wit.n her person, tne 
t>oard, not being autnortzed to weig.ll tne evidence, might reel obliged. 
to hoJ.d tnai. tne t881i1moey or the pro1ecu:trix .nerse.L1' to the rorce used. 
against ner was suff'1c1en1i to support the conviction, were it no'C tor 
anotner matter not hitherto mentioned. Dootior ltlllo,a Filipino civil
ian pb,yaician, examined Rosa tn.e day after tn~ a.l.legecl. of'rense and. ns 
called to testify as to the resuJ.t o! Ai s examination. His teat1mo217 
in t.nai; respect was negative, as he said tbat he ot>sened not.tling wrong. 
He further testified in answer to questions by member, ot the couri as 

-z-

http:t.b.e.1i
http:Artie.Le


(20) 

t'ollon (R. 23 )I 

"Q. Do 70u know i.ny;iung abou-s -s.ne chs.racter ot i.nil childT 
A. Yea 11r. 
Q. Wha1. do you Jmow? 
A. ~.b.e c.b.ild 11 & Wild child. She 11 alwa;ra p.l&ying a1ra7 

t'rom home. 
Q. Row maey years u.ve you known her? 
.&.. Yore tll&n 1.hree years. 

Roaa Degeaa was then t>rougnt bet'ore the court. 
Q. Ia tb11 the chi.ld you examined, t.ti.e one we are speaking 

on 
A. Yes s1r. 

Bosa Degeaa •• ucused. and 1r1't.b.drn. 
Q. Do 7ou lalow t.he elli.ld pre-sty well? 
A. Yes.sir. 
Q. Do 7ou kno1r of her repuuuon a, to 1.e.lling the tru'Sh? 
A. Yes. . 
Q. Do you t.lli!Ut that she 11 a tr\ltbrul child or tha'i she 

would tell an untruth? 
A. I have no lalowl edge ot ner te.Uil:lg 11n." 

!To &Uaek Whatever was mao..e upon the reputation ot the prosecu-sru t'or 
verac1v. n Jle.1 been held lll&n3' Umea, both 07 the courts and b7 t.hi• 
office, tha-s, in the absence oi' &-stack ~on tl:J.e verac1~ of a witneu, 
test1mo113 supporting the •1tneH' repu1.aUon. in t.b.18 reapec1; 1111 uiaa,. 
missible. LoiusT1lle and Nashville R.R. Co. T McC.liBh, 115 lPed. 2681 
Ford v. thiteel s,a,ea, 3 Feel. (2d) 104; Harris v. lltl11.ed Stans, lb l!'ed. 
'rnf 117; 1311.nop of Durham v. Bea"tUnont, l Campbell 20il mt 190269, 
Sheffield; CM 195687, Stan.bury; CK 196865, Sosebee; 0][ 201710, R8JJ10lda; 
Cl[ 201997, Kellon. The principle on wni.cb. t.llSH cues proceed is d11-
cusaecl 1n the revie1r, paragrapne 4 and 5, 121 the Kellem cue la1t oUed, 
and. need not be repeated. Thai principle 11 applicable to the preaen, 
case, unlee1 1..ne guiU ot accused waa so c.learl7 e1tabl11.ned tnat 't.he 
error in admi'tting Doctor R1J.lo' • ten1moey concerning the repu"t&'Uon o:r 
the prosecu,ru eou.Ld 1101. .nave •ffected tAe t1nd1Dg1 or the eOUl"li. 

Even if it be comia.ered 'ti.11.&'ti tne endence 18 compelling tbat in
decent ram111ar1t1ea took place ue'tften accused and t.ile prosecutru, 11i 
11 not Io &8 'to her non-consent and the use ot force bl' acoused. M .tl&8 . 
oeen p.o1nted out, tne evidence for the prosecution on th11 oranch of the 
case 11 1olel7 tha;t; ot t.b.e prosecU'tru, and. the testia~ of tile two 
0071 and c1rC\1!111t&nt1al eT1dence a.re to t.ae contn.r,. When therefore a 
p.bysician liTing 1n the same community wun. t.ne prosecutrix, or the 1e.me 
race and .laloYUlg ner well, testified tna.i; .ile hB"1 never .lcno1111 ner to tell 
untru-shl, h11 un1mm17 may .h&Te been weigb.1.7 121 inducing the coun -so 
excl'ad.e her from t.b.e clan or c.ilildren given to ma..1t1ng up ta.LH and can 
.ll&rdl7 .nave failed to enll&nce the value ot tba't te111m0%21' to the detr1-
men1, of accused. It 11 to De no1.ed 111 't.tlis r11pec'i the.i -;.t,.e inadm111ible 
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H1denee wi'th respeo-s to the pr01ecu1in.x•1 repu-;&Uon. tor nraeU7 11&8 

bro"Q811t out b7 quee·uona b7 manben ot the coun. Such •• t.ne rac'i in. 
l.llree ot t.b.e case, prn1oual7 4ecid.ed. DT t.b.11 otnce in. Which ~ii error 
na .held fatal. In. OJI 190259, Shert1el4, the Board ot R8T1n 1aid1 

"h camot be contended t.bat mmiben ot the court were 
not unduly 1.n.rlueneed b7 the tea'tilaOJ:lT a, to Bat.b.el' • iruet
wori.b.1.ne11 ancL iru:stu:ullleu wnen the member, memaelTe1 drew 
t.n1, t11t1mony trom t.ne w1tne11e1 on t.neir 011111n1t1&t1T••" 

In CK 198865, Soubee, t.ne :Boa.rd of ReTiar a.Uo as.ids 

"f.ll.e !act t.nst tile court propounded questions as 'CO 
the truthtul.neu ot w1tneu Woodall 1nd1e&'iH that a-s J.ean 
aome Ot ita member, were doubt111l. regard.ing ilia ten1moDT•" 

In. Cl[ 195687, Stansbur;T, the nidence 1nTolved ns &lao bro"Qght oU'i 07 
t.b.e court. ln the present case, since one m811ber or the court 1ihought 
the prosecu-srix' a reputation tor nrac11i,1 to be ot 1ut:1c1ent import
ance :ror bim to uk Q'U8St1ons aoout i'i. 1ib.at member at leaat mun have 
eonlic:.erea. tne an,wen w.tuch ile el1cite4 to be of some we1ght. Whether 
other mmera 10 t.b.o'Ugh1 11i 11 im.posaible to tell, bu1, ror all 'Ch.at 11 
known, the vo-se or the member who a1.iced t.b.e que11i10111 aoout Rosa• 1 Te
racu.r ma,1 baTe determined tile t1llding ot the court a.ga1111t &oeuaed.. 
The Board "therefore conclUd.ea t.ba1 the tHUllOD.¥ ot Dr. Billo a1 to th.e 
proaeoutri.x' a Terac11;7 wa1 1!1,Jurtoua to the 1U1:1na.nt1&1 rights of' &c
cuaed. 

7. .b hu been said., 1n order to eornict ot ihe apeo1t1catiOA 
under conaiderauon, proof of the non-oonaent ot the proaeoutr1x and 
"tore• or inUmidation" b,1 accused 11 nece11ar,. n 1• or no mea.ua 
clear t.bal the court 10 undera'tood. On the con-srai,-, it aeem.a probable 
t.h.a1i 11i SUl)poaed tila.1;, 11nce the proaeoutn.x was under tweln, 1ill.e ab
sence ot :ner coment and the use of tore• need not be a.nown. Whether 
this apparent m11under1tand.Ulg ot the reqUiaitea ot proot b7 the coun 
would or itself be ground tor 1ett1ng aside the conT1c't1on need. not be 
d.eoid.ed 1n. new ot the clear &!Id h&mf'ul error in the ada111ion of Dr. 
Billo'• te1t1m~. 

e. The :Board of lleTieW holds the reoord ot trial leg&l.17 1nnt• 
~1e1e1i to 1upport the f1nd1ng1 ot guilty- and the 1entenee. 
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WAR DEP.AR'IMENT 
In the off'ice of' The Judge Advocate General 

Washington, D. c. 

Board of' Review 
CM 202253 NOV 10 ~ 

UNITED STATES ) SIXTH CORPS AR!!. 
) 
) Trial by G.C.M., convened at 
) Headquarters Sixth Corps Area, 

Major GUY H. DOSHER ) Chicago, Illinois, July 1~, 17, 
(0-5454), !'ield Artillery. ) e.nd 18, 1934. Dismiasal. 

OPINION of' the BOARD OF REVIEW 
HALL, TOF!NBULL and KING, Judge Advocates. 

1. The Board of' Review has examined the record of' trial in the case 
of' the of'ficer named above end submits this, its opinion, to '!he Judge 
Advocate General. 

2. The accused was tried upon the following charges and apecif'i• 
cations: 

CHARGE I: Violation ot the 95th Article ot war. 

Specification l: In that Major (then Captain) Guy H. Dosher, 
Field Artillery, having on or about March 18, 1932, be
come indebted to the Citi,zens Loan Association, 7 south 
Dearborn Street, Chicago, Illinois, in the sum ot three 
hundred dollars tor value received and having tailed 
without due cause to liquidate said indebtedness and 
having on or about June 00, 1935, promised in writing 
to the Commanding Otf'icer, Jefferson Barracks, .Missouri, 
that he would on or about August l, 1933, pay on such 
indebtedness the sum or seventy-five dollars, did without 
due cause at Chicago, Illinois, on or about August l, 
1933, dishonorably tail to keep said promise. 

Specification 2: In that Major (then captain) Guy H. Dosher, 
Field Artillery, having on or about March 18, 1932, be
come indebted to the Citizens Loan association, 7 south 
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Dearborn Street, Chicago, Illinoie, 1n the aum of three 
hundred dollars for Tal.ue received and hartng :railed 
w1 th.out due cauae to liquidate said indebtednesa and 
havins on or about J'une 20, 1933, pramieed 1n writing to 
the Comnandill£ Officer, Jetteraon Barracks, W.aaouri, that 
he 110uld on or about .A.Ugu1t l, 193~, nttle .uch indebted
neu 1n tull, 41d, Yi thout due cauee at Chicago, Illinoie, 
on or about J.uguat 11, US3, diahonorabl7 fail to keep 
said pramiae. 

Speci:ricatioJ:P. 31 In that J4ajor ( then captain) OU7 B, Doaher, 
J'ield Artillery, being indebted to the Citizen, Lou 
J.aeooiat10l1, 7 south Dearborn strHt, Chicago, IllS..ia, 
in the sum of one hundred thirt7 4ollu-a and aixtr-aix 
cent• (tl-30.&&) for value received, which amount beoeme 
due and payable on or about M9.rch 10, 1g~, 414, at 
Chicago, Illinois, fran .A.uguat 11, 1933,'to ~• l, 193', 
diahonorabl7 fail and neglect to pa7 said debt. 

Speoifice.tlon 4s In that Jrtajor (then Capw.in.) Olq H. Doaher, 
Field .A.rtilleey, he.Tins on or about Nevtlllber U, u:si, 
become indebted to the .rackeen PeraoZl&l Thrift Service, 
Inc., 140 W. Cortl.4Jl4 Street, 1aclcaon, Michigan, 1n the 
1um of three hundred &:Illar, for ftl.ue reeei ved and he.Tins 
failed without due cauae to liquidate said indebtedneaa, 
and haTins on or about September M, 1931, p:romiaed 1n 
writing to eaid .rackaon Peraonal 'rhrifi Senioe, Ille,, 
that he would on or about Ooto\er 151 1932, pa7 en 1ueh 
indebtedneH the 1um. of *32. 20 u Uhreat thereon, 414, 
without clue cauae, at Jackaon, Miohigu, Oil or &'&out 
October 15, 1932, diahonorabl7 fail to kNp said proaiH. 

Specification ti& In that Major (then Captain) GU7 H. Doeher, 
Field .A.rtiller7, having Oil or about November 191 1931, 
become indebted 'to the .rackeon PereoJ:l&l. Thrift serrtce, 
Inc •• 140 Weet Cortland Street, 18.okeoll, Michigan, ia the 
Rm ot three hundred dollars tor nlue reoei ved, and haTin& 
tailed without due cause to l1~14e.te said iade\tedn•••, 
ud he.Tins on or about NoTmber ? • l9Z2, promieed 1Jl 
vitill& to the aaid .rackaon Pereonal Thrift Sernoe, Ino., 
that he 110ul4 on or about :u.uar,. 1, 1933, pa7 the na of 
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tM.00 per month un1;,1.l the mnount then due on said 
1ndebtedneea wa~ rully liquidated, did, without due 
eauH, at .Taokaon, Michigan, on or about February 1, 
1933, dishonorably tail to keep said.promiae. 

Specification 61 In that Dl.jor (then Captain) Guy H. Dosher, 
l'ield Artilleey, having on or about NovE111ber 19, 1931, 
become incS.ebted to the Jackson Peraonal Thrift Service, 
Inc., 140 Weat Cortland Street, Jackson, Michigan, in 
the aum of three hundred dollar• tor T&lue received, and 
having failed without due cause to liquidate aaid indebted
neaa, and having on or about April 1'1, 1933, promised in 
writing to the aaid Jackson J?eraoD&l. Thrift Service, Inc., 
that he would ms.ke a payment on hie account on May l, 
1933, did without due cause at Jackson, Michigan, on or 
about May l, 1933, dishonorably fail to keep said promise. 

Specification 7: In that Major (then captain) Guy H. Dosher, 
Field Artillery, being indebted to the Jackson Personal 
Thrift Service, Inc., 140 w. Cortland Street, Jackson, 
Michigan, in the sum ot two hundred torty dollars for 
T&lue received, one•tenth (twentrfour dollars) of which 
amount, became due and payable on J8lluary l, 1933, and 
a like s\Dll the tirst ot each month thereafter until paid,
414, at Jackeon, W.chigan, from February l, 1933, to 
June l, 1934, diah.onorably fail e.nd neglect to pay said 
debt. 

Specification e: In that Major (then Captain) GUy H. Dosher, 
J'ield Artillery, having on or about Novanber 19, 1931, 
become indebted to the J'aokaon Personal Thrift Service, 
Inc., 140 West Cortland Street, Jackson, Michigan, in the 
sum of three hundred dollars tor value received, and 
having tailed without due cause to liquidate said indebted
ness and having on or about August 4, 1933, promised in 
writing to the CoIIJll8.llding Otticer, Jetterson Barracks, 
Missouri, that his entire aforesaid indebtedness would be 
liquidated berore the end of the calendar year, 1933, did 
without due eause, at Jackson, Michigan, on or about 
January l, 1934, dishonorably tail to keep said. promise. 

•3-
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specification 9: In that Major (then Captain) Guy H. Dosher, 
Field Artillery, having on or about September 17, 1932, 
become indebted to Petersen-Harned-Von Maur of Davenport, 
Iowa, in the sum of twenty-seven dollars end eighty-nine 
cents (~7.89) for merchandise received, and having failed 
without due cause to liquidate said indebtedness, and 
having on or about August 29, 1933, promised in writing 
to the Commanding Officer, Medford District, CCC, :U.edford, 
Oregon, that he v.ould on or about October l, 1933, settle 
such indebtedness in full, did without due cause, at 
Davenport, Iowa, on or about October l, 1933, dishonorably 
fail to keep said promise. 

Specification 10: In that Major (then Captain) Guy H. Dosher, 
Field Artillery, having on or about September 17, 1932, 
become indebted to Petersen-Harned-Von W...aur of Davenport, 
Iowa, in the sum of twenty-seven dollars and eighty-nine 
cents ($27.89) for merchandise received, and having tailed 
without due cause to liquidate said indebtednesa, and 
having on or about November 16, 1933, promised in writing 
to Colonel G. c. Marshall, Infantry, the Senior Instructor, 
Illinois National Guard, that he would on or about December 
l, 1933, settle such indebtedness in full, did, without 
due cause, at Davenport, Iowa, on or about December 1, 1933, 
diehonorably fail to keep said promise. 

Specification 11: In that Major {then Captain) Guy H. Dosher, 
Field Artillery, being indebted to Petersen-Harned-Von Maur 
ot Davenport, Iowa, in the sum ot twenty-seven dollars and 
eighty-nine cents for merchandise received which amount 
became due and payable on or about September 17, 1932, 
did, at Davenport, Iowa, from September 17, 1932, to June 
l, 1934, dishonorably fail and neglect to pay said debt. 

Specification 12: In that Major ( then Captaill) Guy R. Dosher, 
Field Artillery, having,on or about July 31, 1933, become 
indebted to the Poat Exchange, P'ort Sill, Oklahoma, in 
the sum of about fifty-seven dollars and eighty-eight 
cents ($57.88) for merchandise received, and having 
tailed without due cause to liquidate ae.id indebtedness, 
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and having on or about November 16, 19339 promised in 
writing to the Senior Instructor, Illinois National 
Guard, that he would settle such indebtedlleas in :tu1l 
on or about Decanber l, 1933, did, without due cause, 
at Fort Sill, Oklahoma, on or about December l, 1933, 
diahonorably tail to keep said promise. 

Specitication 13: In that Major (then Ca:ptain) Guy n. Dosher, 
l!'ield Artillery, being indebted to the Post Exchange, 
Fort Sill, Oklahoma, 1n the sum ot titty-seven dollars 
and eighty-eight centa ($57.ea) tor merchandise receiTed 
which amount became due and payable on or about July 31, 
1933, did, at Fort Sill, Oklahoma, trom J\lly 51, 1933, 
to J'une l, 1934, dishonorably tail and neglect to pay 
said debt. 

Specitication 14: (Dishonorably tailing and neglecting tram 
Septanber 30 9 1932, to J'Ulle l, 1934, to 
pay a debt tor groceries which became due 

,and payable on or about September 30, 1932. 
• A nolle prosequi was entered by the pro
secution to this ·specitication by direction 
ot the appointing authority.) 

Specitication 15: (Otticially signing, with intent to deceive 
an auditing orticer, a ralse certitioate in 
a company fund book, known by him to be 
talae. • Finding of not gu1lt1.) 

CHARGE IIl Violation ot the 93d Article ot War. (Finding ot 
·not guilty.) 

Specitication: . (Dnbezzlement on or about August 3, 1933, of 
t9.39, property or a company fund or.a CCC 

· Company intrusted to him as company comnander, 
• Finding of not guilty.) 

He pleaded not guilty to all charges and specitications, except.Speciri
cation 14, Charge-I, to which a nolle prosequi was entered by the pro
secution, and n.s round guilty or Charge I and Speciticationa·l to 13, 
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1nclua1Te, thereunder. He we.a found not guilty ot Specification 1~, . 
Charge I, and ot Charge II and ita Speoitication. No evidence ot 
previous conviction• was introduced. H• 111t.1 sentenced to be diamia1ed 
the 1ervice. The reviewin8 authority approved the 1entence and forwarded 
the record ot trial tor action under the '8th Article ot war. 

3. The ev14enot tor the pro1ecution under the 1evere.l apeoifi• 
cations ot which accuaed wa, oonv1ote4 relates to h11 allesed 411honorable 
failure and neglect to pay certain 41bt1 to the Citizen, Loan .L11001at1on 
ot Oh1oqo, to the 1aokeon Pereonal Thrift s,moe, :tno., ot Jaok1on, 
141oh1gan, to the t1:rm ot P1t1r1en•HarDt4•Von Maur of Dave1port, Iowa, 
and to tlle Poat :SX01w2&1, Jort 8111, Oklahmna, an4 to h11 &111114 411• 
honorable failure to keep ttrt&in prom1111 ot P&)'mtDt of th111 ob11gat10J2.I
in whole or 1D part, Sp101t1oat1on11, I an4 ~,of Chars• I, refer to 
tran1aotion1 with the Citizen, toan .l11001at1on1 Sptoitioation1 ,, e, e, 
, an4 e, of Oh&rgt I, :rufer to tran1aotion1 '11th the Jack1on P1r10D&l 
'l'hrift Strviot, Ino,1 Spto1tioation1 9, 10 and 11, of Ch1r11 I, rtftr to 
tran1aotion1 with P1t1r11n•H1rDtd•Von M1.ur1 and Sp1oifio1tion111an41a,
of 011&rg1 I, refer to t:ra:11ot1on1 with the Poat JtEoho.=at, Jori 8111, 
Oklahoma. In l'Wmll&Z'111DC tht IT14COI 1t will bt OODTU.itzi.t to HOUt 
firat that which re11t11 izi. oommoD to tht ll"OUII ot ,p1oitio1tioZ1.1 ,,.. 
oribizl& tran1aot1ozw with on, ot th111 creditor or1ani11tion1, and to 
follow tu.• oomozi. 1Vi4COI '11th IUOh further IT141ZI.OI that rtlat11 
p1rtioularl7 to on, or more of th111 ,p1oitioation1, 

Sp10U'ioat1on1 1, I IU14 31 ObaZJI ;, 

Et&ro14 t, 0tt1r1trom t11titl14 that ht 11 the a11i1tant mana11r of 
th, 01tillDI LO&D AIIOOi&tiOD of 9 aou,h DtarbOl'D str,,t, Oh10110, 
I11ino11, an4 •• 1uoh h11 th, cnato41 or 1t1 r1oor41 with r1f1reno1 to 
loan• 11141 to S.A41Ti4ual1, 'l'hlH Z'IOOZ'41 WIH 11141 b)' & 'boOklcltplZ' Wlf 
1111 OWD PIHOU.1 IU1)11'1'11iOII. an4 hi h&I Jmowl14&1 of ITlrJ'thiDI doll.I with 
r1ftr1DH \O th• HOOUil, ~· NOOZ'41 pertaining to U I.OOOUDt with I.II. 
.&.m, ottiHZ' bf the um, of DOlhlZ' hi b.14 with him PIHOll.&111', '1'h17 lhOW 
tha, 011. Katoh le, 1931, the 01t111n1 toan .l110011t1011. r101iv14 a Z1.0t1 111. 
the amount ot poo,oo, euoutl4 by Ma3or our B, Do.her, Jitl4 .1.rt1ll1rJ", 
'UJlit14.Stat11 .l1'111, "11111. Captain t>olh1r (aoou114), Witn111 14111.titi14 a 
oar4 •• the or11lu.l 11411r aooount ot aoou114, kept 111. aooor4anot with 
th, eull :t.001 .lot of '111 State of lllizi.oh,' wbioh oard 0011.taiDN a 

http:lllizi.oh
http:IT141ZI.OI
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record of all payments received, the distribution as to principal e.nd 
interest, and the dates received and the da,tes to which the interest 
is paid. The loan {i.e., the note) was payable in twelve monthly 
instalments of $25.00 each, plus interest, coDl!lencing April 10, 1g32, 
and expiring March 10, 1933. The final and last payment ma.de by accused 
upon the note was $35.00, received on August 11, 1933, and there was 
due at the time of the trial $130.66 with interest from August 11, 1933 
(R. 115-20; Ex. 2). . 

Upon cross-examination the witness testified substantially as 
follows: · He handled all accounts w1 th Army officers, approximately 1200 
in number. The original note is in the hands ot the Association's 
attorney at Momnouth, Illinois. The claim had not been assigned to 
another organization. This was not pennitted by state law (R. 22). 
On the loan of $300.00 accused has paid $169.34 in principal. The 
$130.66 still due oorsti tutes principal. The rate ot interest charged 
on the account is ~ per month on unpaid principal: balances. Under 
the Small Loans Act a note, both principal and interest, becomes due at 
the time of the default in any payment of principal or interest (R. 24}. 
On June 20, 1933, there was due on this note $139.05, with interest from 
February 27, 1933 (R. 25}. It is illegal to charge interest on interest. 
Witness' organization bro1.Jght this account to the attention of the military 
authorities because accused had defaulted on it, was delinquent in pay
ments, and quite often tailed to reply to comnunioations sent him (R. 27). 
The account was referred to the military authorities before it was referred 
to the Association's attorney. Witness had no knowledge that a payment 
ot $le.30 was me.de by accused and never credited upon the card (R. 28). 
If such were the ease it would constitute grounds to call the account a 
disputed one (R. 29) • 

. Upon further examination by the prosecution, the defense, and the 
court, the witness testified that all an Army officer has to do to get 
money from his organization is to sign a note, and his signature is 
accepted because he is an officer and a gentleman (R. 31). If the 
military authorities did nothing about the collection of this indebtedne~s 
from accused witness' organization would have recourse to the civil courts. 
The organization "very, very seldom" writes to The Adjutant General when 
it finds that an officer has been in arrears or has been careless in not 
paying his accounts (R. 32). Collateral security is required in every 
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case from a civilian who makes a loan, either salary assignments, 
chattel or automobile mortgage, or both, or all three, or stock or bonds. 
The organization wri'tas The Adjutant General about loans only when the 
case has become very aerious and the organization believes it should 
come to the attention or the military authorities (R. 33). There was a 
difference between the method of collection through The 11.dJutant General 
and the salary P.ssignment or a civilian 1n that the military authorities 
would not "hold up" the man•s pay (R. 34). 

As to Specii'ioations l and 2, Charge I, it is also shown tb ,.t r.ol nnel 
Walter Krueger, 6th Infantry, commanding Jefferson Barracks, Missouri• 
received on or about .Tuna 00, 1;:33, by written indorsement from accused 
the following statement concerning his account with the Citizens Loan 
Association: 

"4. With reference to time or payment of account re
terre~ to, I cannot see my way clear to make promise of any 
payment until receipt of my July pay. I will make payment 
of at least $75 illnnediately after August 1st end the balance 
or account shortly thereafter." (Exhibits l ·and 31 R. &7,97.) 

Specifications 4, 51 e, 7 and 8 1 Chars• Ie 

Mark A. Hanna testified that he is the supervisor and the acting 
manager of the Jackson Personal Thrift service, Inc., and th.at as such 
he has the custody of its records and accounts. Hi• organization has an 
account with Major Guy H. Dosher, Field Artillery, formerly Captain 
(accused). Witness identified certain ledger cards as those relating to 
loans to accused (R. 38), and stated that these records were made under 
his supervision and that he was the proper custodian of them (R. 3;). 
On November 19, 1931, accused had reduce4 a previous loan down to a 
balance of $45.00 and at that time requested and obtained a renewal tor 
an additional $25~.oo, thus making a new loan and indebtedness at that 
time or $300.00. On this balance the last payment was made on January 
12, 1933. After that payment accused still owed $240.00 on principal and 
$35.4.l in interest (R. 40-41; Ex1. 7,8,10 and ll). At the present time 
(i.e., July le, ·1934) accused owes the Jackson Personal Thrirt Service, 
Inc., $427.00. This includes the principal of $240.00 as or January 12, 
1933, interest of t35.4l due as or that date, and interest from that· 
date (R. 43). 
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Upon cross-examination the witness testified substantially as 
follows: The legal rate of interest in Michigan on loans similar to 
this one 1s ~ per month on the unpaid balance (R. 45}. No penalty is 
permitted, and if an account becomes delinquent additional interest 
cannot be charged. In this particular case there was no security other 
than the note. Postdated checks were taken from accused for the payments 
made (R. 47}. 

Upon examination by the court witness testified that his organization 
operated under a "Uniform Sm.all Loan Act", the same as the one in Illinois, 
and that the legal rate of interest is * per month. The amount of the 
loan is lim.i ted to *300.00 (R. 50}. 

As to Specification 4, Charge I, it is also shown that accused sent 
a letter to Personal Thrift Service, me., dated September 24, lc.l32, 
which contained, among other matters, the following statement: 

"If you will furnish me with a statement of interest due 
to include October 5th, I will send check cov.ering that amount 
at the same time." (Ex. 5; R. 42,67.) 

The Personal Thrift Service, me., replied to this communication as 
follows: 

"On October 5th, your interest will amount to $32.25. 
We will expect this amount, and alt10 sixteen post-dated 
checks, so that we can renew your acoount tor the balance 
due in the amount ot $240. We are Tery pleased to learn 
that you now feel that you have your financial condition 

.. in better shape, and that we will have no future trouble in 
regard to the mone1 which you owe us.• 

'l'he "agreement" of accused was not carried out (R. 4~43). 

As to Specifications 5 and 7, Charge I, it is also shown that accused 
sent a letter to Personal Thrift SerTice, Inc., dated NoTember ?, 1932, 
which oontained, emong other matters, the following statements 

"It 1ou will make a new no\e or otherwise arrange to 
perm!1 me to deter payment• on th• amount I owe y-ou, I oan 
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resume payments on it January 1st at a rate of one tenth 
the amount now owed per month until the entire amount is 
paid." (Ex. 4; R. 67,104.) 

This promise was kept only to the amount of one payment, and as a whol• 
the promise was not kept (R. 45). 

As to Speoifioation 6, Charge I, in addition to the evidence recited 
above there was received in evidence a letter purporting to have been 
written by aocuaed at Fort Sill, Oklahoma, to Personal Thrift service, 
Inc., dated April 17, 1933, Which stated: 

"I am still affected by the 'bank holiday•, however, I 
will be able to make a pa}'lI18nt on my account, May 1st.• (EX. 6.) 

This promise was never kept (R. 44). 

As to Specification 8, Charge I, it is also shown that Colonel Walter 
Krueger, 6th Infantry, commanding Jefferson-Barracks, Missouri, received on 
or about August 4, 1933, by written indorsement from acou.sed, the 1'ollowing 
statement concerning his account with the Jackson Personal Thrift Service,Ino.: 

"6• For your information, my entire indebtedness can, and 
will, be liquidated 1'rom salary alone before the end ot the 
calendar year. If' businees conditions improve during the next 
two or three months, payment would be accelerated by outside 
income.• (EXs. 18 and 19; R. 66;106.) 

This promise was not kept (R. 59). 

Specifications 91 10 and ll, Charge I. 

R. He Barned testified by deposition that he is the Vice President ot 
Petersen-Harned•Von _Maur, of Davenport, Iowa, and has known accused· tor about 
three years. Th• records of this company show that on September 17, 1932, 
accused was indebted to U in the emount of $27.89, the balance of an account 
tor merchandise received, after credit tor the payment of $25.00 on that date, 
and that interest had been charged on the account up to June 27, 1934, without 
further payment or principal or interest. The records ot the company also 
show the 1'ollowing action taken by it in regard to the collection 01' the 
aecount and the response of the accused: 

"Nov. lB, 1933, wrote him and asked for payment.• • 
"April l,. 1933, wrote and asked for payment." 
•April 10, 1933, he wrote would pay in 60 to go days." 
•sept. 4, 1g33, wrote and asked for payment. He answered 

would pay Oct. 11 1933." 
"Feb. 2, 1934, received letter from Major Dosher from Monmouth 

stating would pay bill March 1, 19:54.• 
•A;pril 17, 1934, wrote him we hadn't received his remittance." 
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"June 26, 1g34, wrote Major Dosher in answer to his letter 
inquiring about the $25.00 payment and his check ror 
$26.90. This 'l'iaS eJq>lained to hill1 in a letter June 26, 
1934 as follows: 

•we received your check Sept, 17, 1g32 tor 
$25.00, which was returned on accoW1t ot in
sut'ticient funds with a protest charge ot $1,90, 
total $26.90. You was notified and then you 
seo.t us a cheok in place or the $25.00 check 
one tor $2e.50. The ,25.00 credit entry was 
let stand on the ledger as the $1.90 protest 
fee did not enter into his account.'" (Ex. 21..) 

• Note: The figures "1933" are probably in error for 1932. 

As ·to Specification 9, Charge I, in addition to the evidence recited 
above there is the rollowing evidence, Major Clare H. Annstrong, 6th 
Coast Artillery, Commanding Otticer of the Medford District, Civilian 
Conservation Corps, Medtord, Oregon, on or about August 29, 1933, received 
tram the accused by titth indorsement on August 29, 1933, a promise to 
pay to Petersen-Harned-Von Maur, ot Davenport, Iowa, the sum of $27.ag 
tor merchandise purchased. The promise was in the following language: 
"l. Remittance will be mde October 1st paying this account in tull" 
(Exs. 20, 22; R, 107-108). 

As to Specification lO, Charge I, in addition to the evidence recited 
above there is the following .evidence: Colonel o. c. Marshall, In:tan try, 
then Senior Instructor, Illinois National Guard, on or about November l&, 
1933, received rrom accused by third indorsement the following statement 
with rererenoe to the t'i:rm or Petersen-Earned-Von Maur, or Davenport, Iowa: 

"3• I hereby give assurance that my indebtedneaa to 
writer or basic communication will be met, probably within 
ten days, certainly, by December 1st.• (Ex. 17; R. 55-56, 
~6, 10g. > 

Specifications 12 and 131 Charger. 

The records or the Post Exchange, Fort Sill, Oklahoma, show that on 
or about JUly 31, 1g33, accused was indebted to this l)Ost exchange 1n the 
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amount ot $5'1.88 tor :merchandise received, and that on June 27, 1934, 
he was still 110 indebted in the ae.me amount (Ex. 23) • 

.Aa to Specification 12, Charge I, in addition to the evidence recited 
above there is the following evidencea Colonel G. c. Marshell, Intantry, 
then Senior Instructor, Illinois National Guard, on or about NOVEl!lber 16, 
1933, received from accused by 13th indorsement the following statement 
With reference to the latter•• indebtedness to the Post Exchange, rort 
Sill, Oklahoma, 

•5. Remittance in tull amount ($~.88) will be made 
not later than Decsnber 1st.• (Ex. 16; R. 53-55, 05•67, 112.) 

,. At the close ot the case for the proaecution the defense made 
a motion tor a directed verdict ot not guilty under all charges and 
specifications on the ground that insufficient evidence had been presented. 
such a motion, a tyled a "lno·!;ion for findings ot not guilt7", 1a authorized 
under the provisions ot paragraph '71 4, Manual tor Courta-Martial, and is 
determined by the court as an interlocutory question. Arguments by the 
defense and the prosecution were heard upon the motion. Both aides 
having been haard at length, the court was closed, and, upon being. opened, 
the president announced that the motion ot counsel tor the dete11se tor a 
directod verdict ot not guilty was not aua~ined, and that the case 
would proceed (R. 72-77). 

~. The evidence tor the defense is found almost wholly in the 
testimony or the accused who was sworn at hi11 own request and testified 
at considerable length. 

He tirat announced that, W1 th the permission of the court, he pro
posed to give testimony showing: 

•(l) That I am not financially irresponsible aa the 
Trial ,1\ldge Advocate, or rather, as the depositiona intro• 
dueed might indicate. 

(2) That there baa been ample cause for any t&rdiaeH 
1n meeting my tinancial obligations. 

(3) That any promises made to superior otficera or 
civilians were llll.de in good faith and that tailUff to tut
till wholly any prom.iaee so made wae due to oirc\lllatan.cea 
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and conditions over Which I had no control. 
(4) That there has been nothing dishonorable in 

my attitude toward my financial obligations." (R. 79.) 

Accused then proceeded to present a "general picture" which he 
followed with testimony in rebuttal and explanation of the offenses alleged 
in the Tarious specifications. 

He was born in southern Illinois in 1891. He attended the rural 
schools until about thirteen years of. age. Because ot the inability of 
his family to keep him in school any longer he then left home. In the 
eight years that followed he worked -on the tarm, in shops end factories, 
and served an enlistment in the Navy, from which he was discharged on 

1 his twenty-tirst birthday (January 22, 1912) upon expiration of his term 
or service. A week later he entered high school, from which he graduated 
the following June (1913). In the tall ot that year he entered the 
College of Engineering, University of Illinois, where he remained as a 
student in good standing until the Mexican border trouble in 1916. 

In 1915 he helped organize a battery of National Guard artillery 
at the University ot Illinois, made up ot students and instructors (R. 80). 
He married in June, 1914. 

From the time he left home at the age of thirteen he received no 
financial aid trom any source. While in college it was necessary tor him 
to earn funds outside of school hours to maintain himself and his wife 
and to meet the normal expenses of a student. All his available time 
outside of the classroom was spent either in the University found%7 
making patterns and moulds or in charge of the computing room of the 
locomotive testing laboratory. He spent his aummer vacations as a 
mechanic in the railroad shops or as a locmot1Te fireman. 

He was on the border with the UlliTersity of Illinois Battery in 1910. 
In January, 1917, he passed the examination tor proTisional second 
lieutenant, Regular A.rmy. He left school owing about $300 in notes and 
had the "usual $400-$~ outlay tor unito:rms and equipment• upon his 
entry into the Army. 

serTing w1 th the Third Division in :rrance, with the temporary rank 
of captain, he participated in the usual defensive sector training, the 
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Aisne-Marne DefensiTe, the Aisne-Marne Offensive, and the Meuse-Argonne 
Offensive, aa regimental operations officer of the 76th 7ield Artillery. 
After the Armistice he served for eight months with the Ar:my of Occupation, 
and later for four months as supply officer, Motor Transport Service, 
Clichy Park, Paris (R. 81). 

Until.his wife joined him in Paris in August, 1919, she had continued 
her education at Washington University, while he ~aid all her expenses. 
He returned to the United States in December, 1919. During the previous 
eight years with no.resources other than his own "faculties•, and without 
financial aid, he had completed a high school course, had acquired the 
equivalent ot a college education, had supported a· wife tor six of the 
years and paid all her expenses for nearly two years of college, and had· 
saved some money. Thia record he believed to be prima faoie evidence of 
financial integrity and a highly developed sense of-financial responsi
bility, as well as evioonce of the possession on his part of considerable 
aptitude in the management of personal finances, and indication of-certain 
traits of character not likely to be thrown aside after he attained the 
age of thirty. 

For several years after the war he had the •usual financial ups and 
downs• for a junior officer of that period with no resources other than 
his Anny pay. From time to time he got into debt and paid out again. 

During 1931 ·his marl ta.l affairs became more and more of a problem. · 
The situation became acute early in 1932, and he and his wife separated 
(R. 82). At first he paid her bills for clothing, shelter and food. 
Later he gave her $125.00 to $160.00 per month for maintenance. His 
expenses were abnormally high. A depression was on and it was no longer 
possible to borrow money from commercial banks. To avoid possible 
embarrassment on account of unpaid bills he borrowed from loan companies,· 
paying an exorbitant rate of interest. However, as late as August l, 
1g32, his financial condition v;as not at all e.larmi11g. He never specu
lated. His personal habits were then, and still are, simple end in-
expensive. · 

In the SUlll!ller of 1932 he received orders to leave September 1st tor 
the Field Artillery School. In the small community in which he was 
serving on D.O.L., it became common knowledge that his.wife and he were. 
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not living together and that he was leaving for a change of station. 
Many bills of which he had no previous knowledge were presented to him 
for payment, and, while he was not responsible for them having been con
tracted, he tel t that to disclaim them would reflect unfavorably on the 
military service, H• accordingly aasumed responsibility for their 
payment, borrowed as much as he could on short notes, paid many of the 
bills in full, a part on others, e..nd made arrangement for deterred 
payment on the balance. 

After he entered the ll'ield J.rtillery School his wife was granted an 
uncontested divorce in September, 1932, 1n Iowa, on the ground of mental 
cruelty (R. 83), The court awarded to her $125,00 per month alimony, 
one-third of any subsequent increase of his pay, during the time she 
remained unmarried, and all turniture and household goods, and he was to 
pay court costs and attorney's tees. 

Immediately after the divorce was granted he worked out a plan for 
liquidating hi• debts which he proposed to several of his creditors with 
explanation as to the cause of the condition. A few made no response, 
but to one or two of these and to those who accepted the proposal he 
started pa,menta under the plan in January, 1933, 

During the period from August l, 1932, to J'Wle l, 1933, inclusive, 
hia average month17 payments for alimony and indebtedness, exclusive of 
current living expenaea, were slightly 1n exceaa of t240,00 per month • 

.rust prior to J'une l, 1933, he received orders to National Guard 
dut7 at Momnouth, Illinois, and immediately on arrival there we.a ordered 
to CiTilian Couervation Corps duty in Oregon. He returned to his station 
at Monmouth on October 28th, e..nd had just arranged for an apartment with · 
a view to getting his turni ture out of storage and getting aettled when 
he received telegraphic instructions to report at Gwinn, Michigan, tor 
further CiTilian Conservation Corps duty (R. M). After two weeks on 
that duty he was ordered to Fort Brac!y, Michige..n, tor temporary dut7, 
from which be waa later relieved to return to Momnouth on January e, 193,. 
Be arrived in Chicago on April 27th tor two weeks duty in National Guard 
inspection, returned to Momnouth upon its completion, e.nd was again 
ordered to Chicago where he arrived on Mar 25th, and had since remained, 
haTina been in arreat at Fort Sheridan ainoe June 18th (R. ee). 

1 
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A.ccused had a verbal agreement with his present 1'1fe, Florence 
Barry Dosher, since the date of their marriage in October, 1932, to the 
effect that any monies or funds that she might receive from any source 
whatsoever, either as interest or as dividend on investments, or aa 
principal on matured notes, stocks or bonds, were available for the 
payment of any personal or asstm1ed obligation of her husband. At the 
time of their marriage she was :t"Ully amre of the debts he had assumed. 
She then held as indoraee the promissory note of R. and J. Dick co., Inc., 
for $30,000.00, which was renewed on December 2, 1932, ~nd made payable 
four years after date, with interest at 4% per annum, payable June 2d 
and December 2d. She also held 100 shares of the stock of the MUscatine 
Hotel Company, of Muscatine, Iowa, of the par value of $100.00 each, fully 
paid and non-aasesaable (R. 85-89; Def. Exe. 1 and 2). 

In November, 1931, accused's monthly income was $490.00, and his 
total indebtedneaa was $700.00 (R. 90). On SeptE111ber 16 (1932), inmlediate
ly after his divorce, hie monthly income from pay was $430.00, and his 
•liabilities had jumped to $3800•. 011 October 29, 1932, he remarried. 
His pay was then· $430.00 and he had outside income of approximately 
$50.00, making a total of $480.00 per month. His assets then consisted 
of insurance, about $150.00; a car, $300.00; Mrs. Dosher's car, $350.00; 
$3000.00 worth of turniture; the R. and :r. Dick Co. note, $30,000.00; 
hotel stock, $10,000.00; total $43,800.00. The turniture was owned by 
Mrs. Dosher prior to her marriage to him (R. 91). The R. and J. Dick 
note was bearing semi•annual interest in the amount of t750.00, which was 
being paid regularly. The hotel stock paid El% "interest" annually and 
this was paid to January 1, 1932. His liabilities on October 29, 1932, 
had been reduced to $3500.00. 

On A.pril 1, 1933, his pay li8.S $403.00. His assets r8tlllined as on 
October 29, 1932, plus the accrued interest for the period, and his 
liabilities had been reduced to t2&'°.oo• A.bout this time the R. and :r. 
Dick Company advised that they would be unable to meet the note on the 
due date, January 2, 1933. They requested a renewal as of Decenber 2, 
1932, with interest reduced to 4%, and this was granted. The next 
interest payment •• June 2, 1933. The Hotel Company tailed to pay 
•interest" in 1anuary, 1933 (R. 92). 

On June&, 1933, about the time he went on Ci'filian Conservation Corps 
duty, accused's pay was $403.00, and no outside income had been received. 
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His assets remained the same as in April, plus the accrued interest 
which brought them to $45,160.00. His liabilities were reduced to $2485.00, 

On October 28, 1933, the date he returned trom Oregon to his station 
at Monmouth, Illinois, his pay was still $403.00. There was no change 
in assets except additional accrued interest. No outside income was 
received during this period. His liabilities had been reduced to $2175.00. 
Ordered out to Civilian Conservation Corps duty in Michigan he returned 
again to his permanent station in Monmouth on J'enuary 8, 1934. His pay 
was then $403.00. There was no change in assets except additional accrued 
interest, but his liabilities had been reduced to $1950.00. 

On July 10, 1934, his pay went up to $431.00. There was no change 
in assets except accrued interest. No outside income ha~ been received. 
His liabilities had been reduced to $1300.00 (R. 93) •. 

During accused's movements under orders between September, 1932, 
and his last move to Chicago on J'Une 2, 1934, he had either been reimbursed 
the actual expense ot travel, received mileage at the rate ot eight cents 
per mile, less land grant deduction (in one instance three and one-halt 
cents per mile trom Monmouth, Illinois, to Jetterson Barracks, Missouri}, 
or, as in one other instance, traveled by troop train (R. 94). 

The accused then presented testimony in explanation or denial ot the 
several ottenses with which he was charged. This testimony is summarized 
below under the several specifications to which it reters. 

Specifications l, 2 and 3, Charge I. 

These specifications pertain to an account with the Citizens Loan 
Association. This loan, in the amount ot $300.00, was obtained ttlrch 18, 
1932. From that date to include December 31, 1932, $E26.43 was paid on 
this account, ot which amount $65.33 was credited to interest, and $144.58 
to principal. Through error $16.52 in October, 1932, was not credited 
(R. 95). Under date of November 5, 1932, accused wrote the Citizens 
Loan Association explaining the difficulties that had arisen as a result 
of his divorce and marital difticulties, and proposiJJg a plan tor liqui
datiJJg the indebtednes.a. They responded w1 th a counter proposal that 
he send a remittance at that time paying interest to November 10th, make 
a rurther remitte.I!,ce on December 10th taking care or the interest to that 
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date, and the:,;1, beginning with January, 1933, make a tlat payment ot 
$15.00 or more per month until the obligation was paid in tull. He 
remitted the interest as requested, and in January, 1933, remitted 
$14.50 on the account. This ms credited $7.25 to interest and $7.25 
to principal. He remitted $15.00 1n February (1933), which was credited 
$6.38 to interest and $8.62 to principal. The interest charges were 
quite disturbing to him, especially in view ot the tact that his original 
proposal to creditors had been based on a reasonable interest charge, 
and he had interpreted the letter trom the Citizens Loan Association to 
the effect that some concession would be made on their high rates of 
interest. During the next three months, since he was seeking some way 
to pay this account in tull to avoid further payment of the high interest 
rate, he made no payments on it. He had every reason to believe that 
interest on the Dick Company note 1n the amount of $600.00 would be 
available about June 2 (1933) 'When due, and he planned to pay the 
Citizens Loan Association in full upon receipt of this. Meanwhile, he 
received orders for a change of station to Monmouth, Illinois, and upo~ 
arrival there on J"...ne lat he was ordered to Jefferson Barracks for 
Civilian Conservation Corps duty (R. 90). 

On J'Une 20 (1933) the "indorsement quoted by the Trial Judge Advocate" 
was written (see Specification 1, Charge I). Interest on the Dick Company 
note had not been received and accused had no word in reference to it. 
His indorsament ot .TUne 20 was made in good faith. It seaned reasonable 
to expect that by August lat at least part of the amount due as interest 
would be received. ·He "habitually drew up a tentative list of payments 
covering two or three months 1n advance". From a study of this tentativa 
schedule it "seemed entirely feasible" to pay $75.00 on this account on 
August 1 even though he failed to receive the interest due on the Dick 
Company note. But by August 1 several things had occurred that could not 
be foreseen: First, no interest payment had been received; second, he 
was transferred from Jefferson Barracks, to Oregon on Civilian Conservation 
Corps duty; third, living expenses increased materially; fourth, reim
bursement for travel on his change of station from Fort Sill, Cklahoma, 
to Monmouth, Illinois, had not been received, but was received on August 
8th; fifth, his transcript of pay was lost in the mail and he did not 
receive his J'Une or J'uly pay until August 11th; sixth, failure to receive 
pay when due and failure to receive reimbursement for travel within a 
reasonable time prevented him from making payments as scheduled. As a 
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result some two or three creditors demanded payment or their accounts in 
full (R. 97). Because or this combination of circumstances he realized 
that he could not pay the $75.00 as agreed. He bad been notified that 
he would be relieved and returned to his station, to arrive there not 
later than September lat, and it was necessary for him to keep available 
sufficient funds for the return ot himself and dependent to his station. 

Upon receipt on August 8 (1933) of reimbursement for travel he made 
a remittance of $35.00 to the Citizens Loan Association with a letter or 
explanation and a request for a slight extension of time. He received 
no reply other than a form receipt for the payment showing a credit of 
$26.61 to interest and $8.39 to principal. He asked for an explanation 
of the interest charge, but received none. Meanwhile the finn wrote 
the Commanding General complaining at the nonreceipt of the $75.00 and 
made statements in reference to the account that were not in accordance 
W1 th the facts. 

The wording or ~ccused•s indorsement of J'Une 20 (1933) did not make 
the promise alleged in Specification 2 (Charge I}. According to his 
figures, supported by receipts and canceled checks, there was a balance 
of approximately $120.00 owing on the account on J'une 20 (R. 98). Had 
conditions not arisen making it impossible for him to pay the full emount 
of $75.00 on August 1st, "it seemed a reasonable assumption" that he 
would be able to pay the remaining $45.00, as stated in his indorsement, 
shortly thereafter. 

Beginning as early as November (1933) and continuing for two or three 
months he wrote to every individual he knew who might be in a position to 
lend him a few hundred dollars on the securities, evidence of which has 
been presented (R. i9), but without success. 

During hia entire period of Civilian Conservation Corps duty he was 
continually paying on obligations. He was particularly anxious to pay 
obligations owed to small creditors because he felt that there was at 
least some justification in delaying the payment on these accounts to loan 
companies in view of the high rate of interest being charged. 

Almost immediately after returning to Momnouth, Illinois, on January 
a, 1934, he received a communication from the "Military Tract Collection 
Agency", ot Monmouth, Illinois (R. 100). This agency informed him that 
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they had in their possession a note given to the Citizens Loan Association. 
He asked for an itemized statem~nt and received it after considerable 
delay. Before any adjustment could be attE!llpted he was ordered to Chicago 
where he had been since awaiting trial. (Accused recited the payments 
he had made on this account. They are substantially those credited to 
him on the records of the Association (Ex. 2), except for a payment or 
$15.52 he claimed to have been made on October 8, 1932, and supported by 
a canceled check in his possession. The canceled check is not produced.) 
(R. 101-102; Def. Ex. 4.) 

Specifications 41 7 and 8, Clm.ree I.51 62 

These specifications pertain to an account with the Jackson Personal 
Thrift Service, Inc. For several years accused had been meticulous in 
maintaining a personal file in which outgoing and incoming comnunications 
or any apparent importance were filed promptly and habitually indexed. 
In his change or station from Fort Sill to Monmouth all bis files prior 
to August l, 1932, were lost, but he had reason to believe that all bis 
files from that date were complete in every respect. He had no record or 
correspondence covering the alleged promise to pay interest on OCtober 5, 
1932, referred to in Specification 4. He did know that during the latter 
part of September and during the month or October, 1932, he was working 
on the plan for liquidation of debts which he has outlined in his previoua 
testimony. Since he was then ms.king no avoidable agreements until he had 
a chance to work out a plan in detail he did not understand the repre
aentation in this particular specification. 

No promise was ever made as alleged in Specification 5. A proposal 
was ma.de but it was never accepted (R. 102-103). Under date or November 
7 (1932) accused communicated with the company, explaining the conditions 
with which he was confronted, and making the following statement: 

"If you will make a new note or otherwise arrange to 
permit me to deter payments on the amount I owe you, I can 
resume payments on it January 1st at the rate or one-tenth 
the amount now owed per month until the entire amount is 
paid." 

They replied to this letter under date or "Noyember 4, 1932• (November 14, 
1932, 1ee Ex. 4), but made no com:nent in reference to the proposal and 
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demanded inmediate payment of •some $45 1n interest". He replied on 
December 9th that he was unable to meet their demands as to interest 
payment at that time. He also stated that all other oredi tors to whom 
he had presented his plan for liquidation had accepted, but that he had 
heard nothing from them in reference to it. They made no response to this 
letter and he wrote them again on January 29, 1933, asking for an answer 
to his proposal. MeanWh1le he made a renittance of $24.00 early in 
January but received no reply other than a form receipt showing the 
$24.00 credited to interest. With the exception of one or two collect 
telegrams he had had no communication from the Jackson Personal Thrift 
Service since their letter of Novsnber 14, 1932. A letter from them to 
the Commanding General, Sixth Corps' Area, 11as forwarded to him for remark 
while he was on Civilian Conservation Corps duty in Oregon and was returned 
by indorsement under date of August 4, 1933 (see Exs. 18 and l9)(R. 104). 

Accused had no record or the communication referred to by the pro
secution under Specification 6 (see Ex. 6), nor had he any recollection 
of the circumstances. The reference to the bank holiday reminded him 
that he and Mrs. Dosher had deposited in two Muacatine, Iowa, banks, 
The First National and the Hersey State Bank, an amount slightly- under 
$200.00. At the end or the bank holiday- declared by the President these 
two banks failed to open their doors. Shortly after June l, 1932, they 
did reopen as a consolidated bank and he and his wife were able to get 
about $50.00. No further payment had been ma.de but he bad learned 
recently that 10% of the balance was .available. 

In reference to Specification 7, accused invited attention to his 
testimony in reference to Specification 5 and stated that, as indicated 
in that testimony, no such promise was made (R. 105). 

He testified that the allegation contained in Specification 8 was 
apparently based on paragraph 6 of his indorsement dated August 4, 1933 
(see Exs. 18 and 19). The statement contained therein did not apply 
specifically to the Jackson Personal Thrift. Moreover, it was based on 
the assumption that he would be relieved and returned to his station 
prior to September 1, 1933, as he had repeatedly been infonned. At the 
end of the calendar year he was still on Civilian ConaerTation Corps duty 
and, subsequent to August 4, 1933, had made three changes of station, 
involving more than 3000 miles. A proposal made to the Jackson Personal 
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Thri:ft Service in the same indorsmient was as follows: 

"I stand ready on thirty days' notice of acceptance 
to meet the principal of this obligation in full, plus 
a reasonable interest charge for the deferred payment." 

This proposal was also ignored. The original note to the Jackson Personal 
Thrift service was transferred about this time to the Personal Holding 
Corporation, New York. He had made two attempts since returning from 
Civilian Conservation Corps duty in Januarr, 1933, to reswne payments 
on the account. Once they replied that the executive who was handling 
the account was out of town and that they would col'.!lillUllicate with him 
(accused) when he returned. Hearing nothing from them after a month or 
so accused wrote again, informing them that he would like to have a pro
posal from. them in reference to the account since he desired to resume 
payments on it. This time he was informed that all papers were in the 
hands of Colonel Mitchell and that they could do nothing about it until 
the return or the papers (R. 106). 

Specifications 9 1 10 and 11, Charge I. 

These specifications refer to an account.with Petersen-Harned-Von 
Maur, a department store in Davenport, Iowa. The amount involTed ia 
$27.89. It is alleged in these specifications that he became indebted 
to the above firm in the amount indicated, and that he failed dishonorably 
and without due cause to pay. In two of the specifications it is charged 
that, having made promises to superior officers giving specific dates 
on Which payment would be made, he did, w1 thout .due cause, fail to keep 
said promises. 

The indebtedness referred to in these specifications was contracted 
by his former wife, and the fact that there was an unpaid balance on the 
account came to his attention the latter part of August, 1932. He talked 
to the credit manager ot the store, explaining the situation, and informed 
hilll that he would assume responsib111ty for the pa,rnent of the account on 
the condition that, if he (accused) ma.de payment of approximately half 
ot it within a few weeks, they would permit him to defer payment on the 
balance for some time. The amount of the bill was $52.69. They agreed 
to this arrangement and he accordingly paid $25.00 on the account on 
September 17, 1932 (R. 107). 
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It was nearly im,possible to conTey to one who did not actually 
experience it the turmoil and uncertainty incident to the service upon 
which he was engaged at the time and for aeTeral months after the 
indorsement or August 29, 1933, was written, in which he promised that 
he would settle this indebtedness in :rull on or about Ootober 1st (see 
Exs. 20 and 21; Specification 9, Charge I). It was impossible to foresee 
rrom one day to the next what would happen. There were materially 
increased living costs. And there was uncertainty, since he was repeatedly 
remindad by the District Commander that inasmuch as he was a National 
Guard instructor he must be prepared tor relier and return to his station 
on a tew hours notice. The latter part or August he was notified by the 
District Commander that he was not to be returned to his station within 
the immediate future, but W'Ould probably stay on indefinitely, and this 
was the inf'onnation anilable at the time or the indors9!1lent or August 29, 
1933.. Beginning early in SeptE1Bber, 1933, inf'ormation was again given 
him that he 110uld be lee.Ting in a few days. To one not in debt such 
uncertainty might not have much significance. BUt in his case, where 
he habitually paid out, 1nmed1ately after receipt or his month's pay, 
that part or it not absolutely essential for current living expenses, 
the uncertainty was "highly harassing". He knew that on a few hours 
notice he might haTe to lee.Te for his station. His wife had driven to 
Oregon to join him (R. 108). He had no idea whether he would be returned 
on a troop train or permitted to return on a mileage basis. He had to 
keep anilable enough money for his own and his 11'1.te•s travel expenses 
to MoJllllOuth, Illinois, approximately $100.00 in either event. And still 
no income had been received from investments. 

This was the situation on October l, 1933, when the time came to 
make payment on the Petersen-Harned account, and he "simply couldn't turn 
loose or the moneyt' to pay it until he found out what 110uld happen with 
reference to bis return to his proper station. It, as then seemed 
evident, he returned to his station on a mileage basis he eould pay the 
account when reimbursement was received. He was relieved from Civilian 
ConserTation Corps duty in Oregon in October and reached his station 
October 28th. BUt before he could receive reimbursement for the traTel 
performed he had been ordered to Civilian Conservation Corps duty in the 
upper peninsula or Michigan. 

Under Specification 10, in which it is alleged that he promised the 
Senior Instructor, Illinois National Guard, in writing under date or 
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November 161 1Q33, that the account 110Uld be settled in tull by December 
1 (1933), and without due cause failed to keep his promise, the prose
cution quoted only one paragraph of accused's indorsement, as follows: 

•3. I hereby give assurance that my indebtedness to 
the writer of basic communication will be met, probably 

, within ten days, certainly by Decanber 1st." 

Paragraph 2, which precedes the one just quoted, modifies materially the 
meaning and intent or the latter paragraph, and reads aa follows (R, lOQ)s 

"Within a few days after the securities indicated in 
(o) reach me, I will be in a position to meet the obli
gation referred.to in basic communication, aa well as all 
of my obligations that are due," 

The reference was to the aecurities w1.th which the court 1a already 
familiar, Accused had written to hava them forwarded to him, anticipating 
that he would have no difficulty in arranging for a loan ot a few hundred 
dollars with them as collateral, Five days after the indoraement referred 
to waa written (indorsement dated November 16, 1933) he had telegraphie 
orders relieving him from duty at Gwinn and sending him to Fort Brady, 
Michigan, for Civilie.n Conservation Corps duty. Because of this change of 
station these securities, the pranissory note and the hotel atoek, did 
not reach him until after December 1, 1933, and his later efforts to raise 
money on them ware without result (R. 110). 

A!'ter accused's return to Monmouth on January 8, 1934, he examined 
his records with reference to the Petersen-Harned-Von Maur account and 
found an entry of payment the latter part of 1932. He communicated with 
the firm asking for verification of payments made and they replied that 
their records showed no payment since September 17, 1Q32. He had no proot 
of a subsequent payment and could only assume that their record was correct. 

Specifications 12 and 13, Cbarge I. 

These specifications refer to an account •1th the Poat Exchange, Fort 
Sill, Oklahoma, and the only account in the specifications contracted 
subsequent to August, 1932. 

Prior to accused's departure for change of atation ~rom Fort Sill to 
Monmouth, Illinois, on June l, 1933, he verified the amount owed the Poat 
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Exchange and found the total to be $72.88, due and payable prior to 
July 10 (1933). Except for a small partial payment in June his June 
and J'Uly pay did not become available until August 11, 1933. When the 
balance of his June pay was not received at the regular time, he advised 
the Post Exchange Officer of the reason for the delay in payment, and 
upon the receipt of pay in August he ranitted $40.00 by money order, 
e:xpecting to send the balance 1n a few day• (R. lll). Acknowledgment 
of the receipt of $40.00 included a new statem:int of the account which 
showed a balance of $57.88, instead of the $32.88 due according to his 
records. He W'l'ote for e.n explans:Uon and some time later was informed 
that the difference was due to an item of $25.00 indebtedness to the 
Post Tailor, contracted about June 1st, having been charged against his 
account at the Post Exchange. This item had been contracted with the 
understanding that it was not to be charged against his exchange account 
but would be payable at his convenience prior to December 1, 1933. 

Under Specification 12, which alleges that having made a promise to 
the Senior Instructor, Illinois National Guard, under date of November l&, 
1933, that th~ account would be paid not later than December l, 1933, he 
did without due cause fail to keep his promise, the prosecution had quoted 
only one paragraph of his 1ndorsement. As in the preceding instance, the 
meaning of the paragraph is "lllaterially modified by the context". A full 
explanation as to why the account had not been paid was made. Reference 
was made to securities and to the tact that he had written to have them 
forwarded to him. He outlined his plan for raising money on them and tor 
paying the account to the Fost Exchange as soon as that money was available 
(R. 112). Within five days he had been ordered to Fort Brady, and when 
the securities were received he was unable to borrow the money on them aa 
anticipated (R. 113). 

General testimony under e.11 apeoifioationa. 

Each and every promise mde to a au:per1or officer or to a civilian 
was made in good te.1 th, e.nd in no instance was accused without a full and 
due sense of reaponsibil1 ty •1th reference to the account. J:Dy specific 
date set tor the :payment ot an account ns based on the infonnation 
an.1lable at the time the promise was made (R. 11'1). In each c81!1e ot 
failure to keep a pranise there waa invariably between the time the promise 
was made and the time tor fulfillment some actual or imminent change in 
his duty atatua. Civilian conservation Corps duty was bad enough in the 
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majority of cases but he knew of no other officer 1n the serTice who was 
subjected to as much uncertainty and who served nearly eight months with 
seven changes of station involving nearly e500 miles of tranl. 

To the question that might be asked him. as to why he did not ask 
for release from his promise when it became apparent that he would not 
be able to meet it, the answer was that in some instances he was in daily 
expectation of receiving the necessary funds from outside income, and in 
any case each of the COlllllunicationa involved in these charges had Head
quarters, Sixth Corps Area, as the military office of origin. Colonel 
Krueger, Colonel Marshall, and the Conmanding Officer, Medford District, 
represented simply channels of colllll.unication and not offices of record 
so far as these communications were concerned. He could see no point 
in communicating with a commander who had no record of the basic communi
cation and who, in all probability, would have but slight recollection 
of the matter. He looked upon Headquarters Sixth Corps Area as the office 
he.Ting record of the matter, and he felt that that office was fully advised 
and aware of his ever changing condition of service and With the efforts 
he was making to liquidate his indebtedness (R. 118) • Commun.ice.tiona 
pertaining to the obligations mentioned in these specifications were 
forwarded to him tor remark at various times during the period from 
August l, 1933, to January l, 1934, and, since his indorsement in each 
instance carried e.n explanation of the chanees in his duty status and of 
other factors affecting payment on his debts, it seemed to him that no 
additional communication in explanation of delays was called for. 

In closing his testimony accused wished to add that never in his lite 
had he failed to pay a just debt, ndr had he attempted to evade any 
obligation either personally contracted or assumed. He had never had any 
thought but to pay the debts listed in these charges in full at the 
earliest possible time. 

While he may have been foolish to assume debts that might possibly 
have been avoided without dishonor, and to continue paying unreasonable 
alimony, when otherwise he could have paid all his debts by that time, 
he believed that the documentary evidence presented fully supports the 
fact that since the alimony and debts were assumed in September, 1932, he 
had done all that was humanly possible to fulfill his obligations. In 
spite or the heavy alimony paid, and in spite of months of service under 
trying conditions and materially increased living expenses, his total 
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illdebtedneaa baa been steadily reduced. In the period from Augwit 1, 
1932, to date, he had drawn ill pay about $9500.00 (R. 119). He had 
carried about the minimum of lite insurance at a cost ot about $800.00 
during the period, and for more than a year had contributed fairly 
regularly to the support of his mother. In other words, he had lived 
for a period ot two years, including eight months of Ci"fi.lian Conservation 
Corps duty, on leaa than forty per cent of hie pay. His indebtedness 
had been reduced to a point where, given a very :few months of duty e.t 
his station at Monmouth, his financial affairs would be in auch condition 
that there would be very 11ttle likelihood of their being in any way 
embarrassing (R. 120). 

Upon croaa-examination by the prosecution, and in part by the court, 
accused testified substantially as follows: · 

In the latter part of November, 1931, he owed approximately $].00.00 
in small bills, $300.00 on a note to the Jackson Personal Thrift Service, 
Inc., and approximately $300.00 to the service Finance Corporation, a 
total of $700.00. subsequent to NovE1D.ber, 1931, and prior to September, 
1932, bis "marital affairs became quite difficult•, and finally culminated 
in di"VOrce. In the middle of 1932 he and his wife were separated. For a 
time he paid the living expenses which she contracted, and for about three 
months prior to the divorce in September, 1932, he paid her $125.00 to 
$150,00 a month for her maintenance while they were living separately. 
A considerable number of bills "developed" during the sUlllller of 1932 and 
it was necessary tor him to borrow money wherever he could in order to 
liquidate them. A great number of additional bills were presented beginning 
August l, 1932, when it was learned that he was making a change of station 
(R. 126). These bills amounted to several hundred dollars. He had made 
up rrom memory the list or bills ,mich on O~tober l, 1932, represented his 
liabilities or $3800.00, and they were as follows: uuscatine stat, Bank, 
MUscatine, Iowa, $100.00; c. R. Stafford, attorney, MUscatine, Iowa, 
$304.00j service Finance Corporation of San Antonio, $136.00; Hofheimer, 
Inc,, Norfolk, a loan company, $210 .oo (R. 12'7) i Citizens Loan of Chicago, 
t].80.00i Federal services Finance Corporation of Washington, D. c., t475.00i 
Jackson Personal Thrift, $260.00j Refrigerator Discount Col'l)orat1on, $100.00 
tor a refrigerator contracted tor by his former wite; HaTercamp, of MUscatine, 
Iowa, $210.00j Eitman Grocery of MUscatine, Iowa, $104.00; 7. H. Banke, 
$1152.00; MHrdink Clothing Company, MUscat1ne, Iowa, tl25.00a Grinm Drug 
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Company, )&ace.tine, Iowa, $75.00; MU.see.tine Lumber & Coal Company, Milaca.tine, 
Ion, $5&.oo; Petersen-Harned-Von Maur, Davenport, $53.00; Dr. Clapp, ot 
MUscatine, Iowa, $22.00; a dentist in MUseatine, Iowa, $20.00; the Magnus 
Laundry, MUacatine, Iowa, f36.00; the Batterson Department store, MUscatine, 
Iowa, tro.oo; and Peale & COmpany~ MUseatine, Iowa, $75.oo. There was also 
$500.00 owed to a relatiTe (R. 128). (Note: These items to"tal $3273.00,) 
In addition to these there were somewhere between $300.00 and $500.00 1D. 
small bills brought to lite from his correspondence with T&rious people 
with whom he thought his former wife may he.Te had things charged. These 
bills were a gradual development from November 30, 1931, to about October 
1, 1132 (R. 129). The only bills contracted by him were those to the loan 
companies when he borrowed money in order to pay bills. The other itsna, 
except for a Tery small number, ware contre.eted by his former wife, the 
majority of thElll without his knowledge and attar their separation, although 
perhaps a third of the amount was a gradual accumulation of not being able 
to keep up with 11ving expenses during the period preoeding Yebruary 15, 
1932. His wife ns liTing in the same town w1 th him. but he made no effort 
to atop payment of the bills, first, because he was •loath to do it•, and 
second, because he did not realize the magnitude of them until it was too 
late (R. 130) • The loans w1 th loan companies total $1281.00, including 
balances on t~oo.oo owed to loan companies, as shown in November, 1931 
(R. 131). The proceeds of these loans were applied when received to the 
payment of bills. Accused bought a new automobile in June, 1932, from ona 
or these loans amounting to $47~.oo, and had since disposed of it. At 
the time of trial he had an automobile (R. 132), title to which we.a in 
hia present wife. The Talue we.a •in the neighborhood ot $300", he believed. 
He had made efforts over aeveral months to raise money by selling it (R. 133). 
He did not take steps to notify the public that he would not be responsible 

· for obligations incurre4 by his former wife after their separation because 
he had never known of a:n J:Imy of1'1cer publishing auch a notice, and he was 
•very loath to take any such step aa that• because of the reaotion in the 
small oommunity 1n which he we.a serving (R. 135). His fi~at marriage was 
in 1U.ne, 1Ql4, by which there •• one child, then (at the time of trial), 
1n the custody or his former wife. He believed that the alimony of $125.00 
a month we.a disproportionate to the amount of pay that he we.a recehi.ng 
(R. 13&). Since :rebruary 1, 1g:34, he had not paid the full emount 01' 
$12:5.00 a month (R. 137), but bad paid $225.00 conring March, April, May 
and June (R. 138). 

Upon redireet examination aoeused ieatified substantially as follows: 
In August, lQ321 he paid en his debtas alimony, $125.00; Citizens Loan 
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Association, $31,13; Eitman Grocery, $40,00; Batterson•s, $30,00; I!', H, 
Bomke, coal, $51,50; Dr, Clapp, $2l.85; George Zoller, $5,00; a total ot 
$304,48, In September, 1932, he paid: alimony, $1.25,00; Citizens Loan, 
$30,25; Harry Tinm, $9,00; Magnus Laundry, $15,00; H, I!', Barnard, $9,50; 
a total of $188,75. In October, 1932, he paid: alimony, $125,00; c. R. 
Stafford, $100,00; Citizens Loan Association, $le.e2; Federal Services 
Finance Corporation, $63,00; a total of ~4.52 (R, 139). In November, 
19:52, he paid: alimony, $125.00; c. R. stattord, a loan, tioo.oo; security 
National Bank, $100,00; Refrigerator Discount Corporation, $14,00; Breummer 
Motor Company, $20.50; Leu & son, $10,80; Associated Military stores, $4,38; 
Peale & Company, $10,00; miscellaneous accounts, $12,00; Grimm Drug Campany, 
$20,00; :&nlscatine Lumber & Coal Company, $20,00; a total of "$546,68" (note 
error; actual total, $486,68), The amounts paid on these bills were ex
clusive of current living expenses during the period (R. 140-141), In 
December, 1932, he paid: alimony, $125,00; c. R, Stafford, $50,00; Citizens 
Loan Association, $16,32; Security Bank, $105,00; Refrigerator Discount 
Corporation, $14.00; miscellaneous accounts, $2.20; Griimn Drug Company, 
$10,00; a total of "$356,52" (note error again; actual total, $322,52), 
These payments were from accused's pay for that month and from.money 
borrowed from the Security Bank at Lawton, In January, 1933, he paid: 
alim:>ny, $125,00; c. R. Stafford, $54,00; service Finance CoJ1)orat1on, 
$12,00; w. H. Hofheimer, $21.00; Citizens Loan Association, $16,00; J'ack1oa 
Personal Thrift Corporation, $24,00; security Bank, $125,00; a total ot 
$378,00 (R. 142). In Februacy, 1933, he paid: alimony, $125.00; Service· 
Finance Corporation, $12.00; w. H. Hofheimer, $21,00; Federal senieea 
Finance Corporation, $32.00; security Bank, $7~.00; Refrigerator Discount 
Corporation, $14,00; George Kranz, $4,50; -Meerding• Clothing Company ot 
Maacatine, $13,00; Grimm Drug Company of Muscatine, $10.00; a total ot 
•$298• (note error again; actual total, $30!5,f>O). In J41rch, 1933, he paid: 
alimony, $125.00; Service Finance COJ1>oration, $12,00; w. H, :Eotheimer, 
$21,00; Citizens Loan Association, $15,00; security Bank, $75,00; Retrig~ 
erator Discount, $14.00; Gr1Jlm Drug Campany, $10,00; MUscatine Lumber & 
Coal Company, $5.00; a total or $277,00. In .Allril, 1933, he paids alimony, 
$125,00; Service Finance Corporation, $12,00; W, H, Hofheimer, $21,00; 
Federal Services Finance, $32,00; security Bank, $100,00; a total ot $290.00. 
In May, 1933, he paid: alimony, $125,00; Service J!'inanee, $12,00; w. H, · 
Hofheimer, $21,(?0; Federal Services Finance Corporation, $32,&>; Security 
Bank, $50,00; :&nlscatine Lumber & Coal Company, $5,00 (total $245,GO). 
In J'Une, 1Q33, he paid: alimony, $125,00; Service Finance, $12,00; W, H, 
Hofheimer, $2l,OO; Security Bank, $55.00; Refrigerator Discount, 110,00 
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(total $223.00). The total paid on old obligation8 and for alimony was 
"$3408.55". Thie also included $735.00 borrowed and repaid during this 
period.· (Note actual total, $3325.05, but 889 Defense EJh.ibit ~ tor 
tabulation of these payments and additional i teme not mentioned by aeeuae4.) 
(R. 143, lM.) During the period accused was on duty at Fort Sill, 
Oklahoma, as a student officer, his average monthly living expenaea were 
around $130.00 or $135.00 (R. 144). At no time during all thie period 
of time did accused ever intend to deceive his commanding officer in any 
ny, nor to deceive his creditors by making these promiea, aa ha.a been 
alleged. Never in his life had he owed anybody and not paid them, except 
tor the balances shown as owed on theee old debts. He had never intended 
to defraud these oreditors by making false claims against them or through 
nonpayment (R. 14l5). The bills have to be paid and, it he lived long 
enough, there was no question but that they would be paid regardleaa ot 
what happened. 

Upon recroea-oxamination accused testified sub8tantially as tollowe: 

He 118.8 divorced from hi8 first wife September 14, 1932, and remarried 
on October 29, 1932. The first item of Defense Exhibit 5 indicating a 
payment of "alimony" in the amount of $126.00 in August, 1932, was a 
"misnomer"• This was an amount paid to Mrs. Dosher tor aepai,,.te maintenance 
(Re 146) • 

Upon examination by the court accused testified substantially- e.a follows: 

When ha entered into dealings w1 th these loan companfes and borrowed 
money from them they told him that they would charge him * per month on 
unpaid principal when it became due, and that undoubtedly appeared in the 
oontract,llhich he signed (R. 14g). He attempted to aell the hotel stock 
or to use it as collateral and he attempted to use the $30,000.00 note as 
collateral, He had never attempted the discount of the note because hie 
debts were suoh a amall proportion or the face or it that to have discounted 
it would han entailed at the time entirely too much sacrifice (R. 162). 
His total indebtedness at the time ot the trial was $1300.00 (R. 153). He 
was asked to coll:Dll8nt on the fact that eleven months and sixteen days had 
elapsed since August 1, 1g33, the date he had promised that a pa~nt ot 
176.00 would be made to the Citizens Loan Association, and replied that 
a.. earl7 a.a November, 1933, it came to his attention that the allegations 
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contained in these charges were being investigated, and he had been advised 
that it he made payments on these obligations during this period there 
might be a "Presumption" against him because thia would seem to be an 
ettort to get out trom under the allegations that had been made (R. 156}. 
During these eleven months aince August l, 1g33, he had drawn hia pa~. 
He agreed to the rate of interest ot the loan companies by signing the 
contract, and later 1n his proposal made in November, 1932, he attempted 
to have reduced what he had agreed to pay at the start. In tb.ia proposal 
he made no objection to the high rate or interest but pointed out the 
condition he was in and asked tor an opportunity to deter payment on the 
account, with a reduction of interest it possible (R. 157). To the tirm.s 
of which he had me.de this request he had since made but one payment, that 
ot $35.00 to the Citizens Loan Association 1n August, 1933 (R. 158). :rrom 
a cash sale ot the automobile he might have received taoo.oo. None of 
the obligations listed in the charges had been paid, tor the reasons that 
he had Just stated (R. 159). AcQuaed'• attention was directed to the 
Petersen•Harned•Von Maur aceout ot tm.ag, lrhich he had once promised to 
pay on October l, 1g33, and again on December l, 1933, and asked what he 
considered that a promise meant. He replied that throughout his service 
he had never tailed to keep a promia•• He bad •a deep sense of respon1i• 
bility 1n connection with any promise made•. 'llle oonditions which 
occurred during this period were such that it 1eemed impossible to predict 
trom one day to the next what would happen. The promise llOUld be made, 
and before the time ceme for tultillm.ent several ditferent tactor1 would 
enter ia. There had been some question aa to the eorrectneas ot the 
Petersen•Harned•Von Maur acoount and this -.s a taetor in delaying payment. 
!.'he items had been under investigation since November, 1933, end in most 
instances the people he had talked nth about paying these accounts hat 
advised agaust it (R. 160). In his letter• to the various comm8Jl.dil1g 
officers he had questioned the correctness of only two of the accounts, 
the Poat Exchange, and later the Peteraen•Harned•Von'ltlur (R. llSl} • He 
made a eomplaint about the Post Exchange aceount attar Augua,t l, 1933, 
when a payment of $40.00 was made on it. A month and a half or more later 
he received an explanation of the additional oharge ot $215.00. ·an Novembu 
16, 1g33, the bill was not in dispute. It has not 1i11P8 been paid (R. 163). 

Captain Clarence H. Kells, Infantry, a witness tor the defenae, 
testified that during the early part of July he had me.de a careful .inquiry 
into the value of the holdings in tha lltnlscatine Hotel Company' and the note 
ot the R. and z. Dick Canpany, mentioned in the record, and had been 
informed by the head of the securities Department ot the lirat National 
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Bllllk or Chicago that theae aecurlUea wre not; "than JIIIUttetabl.e (R. 167). 
Da Dw1 and Bradat:reet 1ib.e Jl.lacaU.n.e Hotel COllp8Dy had a eredU n.tlng 
up to tim.000.00. and 1:he R. am ':I. Dick C<Jllll)all7 up to ti.000,000.00. 
Both were :ra:ted aa good pay. '!ha aeeu.ritiea ot either orgenisa.Uo.n. are 
unquo'l:ed on any excbange (R. 188). 'Jha R. and ':I. DicJc Coapany la a 
subaid107 ot the R. and ':I. Dick Cmpany or seoUand which ~eturu 
belUng ot ftrioua ki.Bda. Prior to ':Ia.n.-uary• 19329 this COlllP8ll7 was paJing 
a11 ot 11:a obligaUona p:raapUy and was rated. high in :tinanoia1 reaene. 
Since ~ Us financial reaene had dropped 80Jll8llbal1 but 1'1:thout 
affecting i'ta oredU n.Ung (R. l&V). 

'Jha accused ma recalled and teaUtied that 11hlle ha 1la8 on dut:, at; 
the Field .Ar1,lllar., SChool. he had aought a loan. ot hom tG()0.00 w 
tl,000.00 rro. the bank at; Lawton_ Olclaham., on the $30,000.00 no'l:a and 
the hotel 81iock as aecnzrU:,, but; 1ib.at; it; had been retuee4 (R. 171). 

e. '!he proaecuUo.n ottered in rebu~ ot the t;eatiamy ot accuaecl 
t;wo 4epoai'tiona ot Jtra. Basel B. Dosher. the 4.in>rced ,rite or accused. 
ObjecUon-.. :made by the 4.renae on. the grcJWld 1ib.at; the teaUaoDY oon
'te2Ded therein WI.a a prinl.eged COJllllUJUcaUon which ahould not be reoe1Te4 
withollt the consent; or both pa:rtiea ooncemecl.. ft.a law member ru1ed that; 
all erld-.ce pertatn.1ng t;o occu.rrencea aince the 41TI>:rce aa adllliaaible, 
and 1ib.at en.dance or occurrences prior to the 41YO:rce, not ac1miaa1b1e 
because prlnl.eged, would be receiTed it in rebu'Ual. to mattera bmught 
into 'the oaae b:, aceu.aed (R. 1Ta-1?9j,). 

The teatillony or Jira. Doaher la allhatanUally aa toll.oaa She ha4 
knoW.D. accused to:r twan~ :,ea.ra. She had ~ND. diwroed h'Ola ll1a cm 
Septaber 14., 1932, am awarded al.illony or 112:1.00 per mon1ih b7 1ihe ooan• 
.l.ccu.aed had paid 1h1a aliaony regula:rl7 and p:raaptl:, up to and illcl:allng 
l'•bl!'Uar7, 1934. Ria aubaequant payamt;a or ali.my to J'cme 1.59 1.93', haw 
1>een aa tol1o•: 111.rCh 29, 193&. $25.00; ..1p:r11 22. 193', 15(>.oo; .Altr.11 m, 
19:K, l,50.oo; ~ 28, 1934, $50.00; and Jane,' 1934:, tm.oo. She bu one 
ehlld b7 accused, a aon "then e1enn. years ot age (EE. 27). !hen aa 
ltrought; 1io the at'tellt;ton or the witneaa the t'ollowing atataelt.t •cte bJ' 
accuae4 t;o the ecn-uaiug oatcer, ':Ietteraon Barracka, Jliaeoll:ri, 11D4ar . 
elate ot J.ngun "• 193:Sa 

"l'or aeTenl yean. rq :tonaer wire aeaecl to ftll4 oau.t 
~or arr fl:& or~ :la :nurn1ag 11;p billa W11illon-, bodel&e-
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Arter a year or more or hard effort, I would succeed in 
getting out or debt only to be plunged in again. Finally 
the situation became unbearable and culminated in divorce." 

She denied that her extravagance, as outlined in this statement, was the 
reason tor the divorce, but stated that it was granted on the charge or 
cruelty. She lind with him until the early part or August, 1932. DuriJ18 
the last months she lived with him sh, employed no regular maid, but bad 
a cleaning woman occasionally and a girl who atayed w1 th her son when 
they were away from home. She made practically all her own dresses. 
Exam.plea or the prices she normally paid tor purchases were as follows: 
Shoes, approximately $8.:SO; dresses, 115.00 to $20.00; tur Jacket, approx
imatel;y $32.50. She bought no Jewelry. During her married lite with 
accused she was not in the habit or entertaining more often.nor more 
expensively than was normally clone by wives or other captains with whom 
she was acquainted (Ex. 28). 

In further rebuttal ot the testimony or accused the prosecution 
introduced the deposition or w. H. Carrison, Vice President, Federal 
Services Finance Corpora.Uon, '144 J"ackson Place, Washington, D. c. Mr. 
Garrison testified substantially as tollowss In May, 1932, his company 
financed accused in the purchase or a Ford Tudor Sedan. The car cost 
$580.00. There was a down payment or $175.oo. Insurance was $30.80, 
charges $43.a'.>, and the contract was tor $479.00 divided over 15 payments, 
one ot $31.00 due August l, 1932, and 14 ot '32.00 each. Accused is 
supposed to have sold this car in April, 1934, and had given the Corporation 
a lien on his BUick: to take its place. On June 20, Hl34, accused owed 
$214.00 on the contract {Ex. 29). 

7 • The sufficiency or the evidence to aupport the findings or guilty
ma.y conveniently be discussed, first, under each or the specifications, 
and then generally upon the question as to whether or not accused'• repeated 
failures to meet his obligations and his promises were without due cause 
and dishonorable, aa alleged. 

Specification 1, Charge I. 

The evidence shows, and it is admitted by- accused, that he became 
indebted to the Citizens Loan A.asociation in the sum of $300.00 on March 
18, 1932, tor Talue received, as alleged. It is also shown, and is admitted 
by aooused, that on J\lne 20, lQ33, he addre1sed a written indoraament to 
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the Cmmnanding Officer, Jefferson Barracks, in which he stated that 
inmediately after August 1st he would make payment of at least $75.00 on 
this account. It is 1"o.rther shown that after the date of this indoraement 
accused paid $35.00 on the account on August ll, 1933, but had made no 
payment since, as he admits, and at the time of trial there was due 
$1:50.66 w1 th interest from August 11, 1933. 

Specification 2, Charge I. 

In addition to the evidence mentioned aboTe in proof ot Specification 
l, it is shown that accused's statement of J\Ule ro, 1933, to the Cozmmnding 
Officer, Jefferson Barrack,, contained an additional promise that he would 
make payment ot the balance of the Citizens Loan Association account 
shortly after August l (1933). As shown above, he did not do so. In hi1 
test1mon1 accused oontended that the wording ot his indorsement ot June 
20, 1933, did not make the promise alleged. There is no merit in this 
contention. 

Specification 3, Charge I. 

In addition to the evidence mentioned above in proof of Specification 
l, it is shown that acC\lsed'• note ot $300.00 to the Citizen, Loan 
As1ociation was payable in twelve monthly instalments ot $25.00 each, with. 
interest, comnencing J.l,ril 10, 1932, with the final payment or principal 
and interest due on March 10, 1933. It is tu.rther shown that after the 
payment of $35.00 by accused on August 11, 1933, there remained due and 
payable the sum of $130.66 which had not since been paid. A.ccu.ed testified 
that he made a payment ot $16.~ in October, 1932, with which he wa1 not 
credited, but he ottered no other evidence in 1upport ot this and his claim 
ot pa;yment may be ignored. 

Specification 41 Charge I. 

The eTidence shon that accu.sed became indebted to the Jackson 
Personal Thrift SerTice, Inc., in the sum of $300.00, tor value received,. 
on NoTamber 19, 19Zl, payable 1n 20 monthly instalments ot $l.C5.00 each. 
But $60.00 of the principal 1uza ot this obligation had eTer been paid. 
In a letter 1ent by accused to this creditor under date ot September !-fr, 
1932, he stated that it the oreditor would fUrni1h hill with a 1tatement 
of intereat 4ue to i.nclude October '5 (1932), he would •end a check ooTerinC 
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that amount at the same time. The creditor replied that on October 5 
hie interest 110uld amount to t32.25. The agreement to pay interest waa 
not complied with and no further payment was m9.de by accused until the 
last one on January 12, 1933. 

Specification 5, Charger. 

In addition to the evidence mentioned above in proof of Specification 
4, it is shown that in a letter written by accused to t.hia creditor under 
date or November 7, 1932, he made the following statement: 

•rr you will make a new note or otherwise arrange to 
perm.it me to defer payments on the amount I owe you, I can 
resume payments on it January ls, at a rate of one tenth 
the amount now owed per month until the amount is paid.• 

There ia no evidence that a new note was made nor that any arrangement 
was reached to permit accused to deter payments upon the amount he owed, 
but accused did make a payment or $24.00 on January 12, 1933, a sum. 
which was one-teth or the amount he then owed. Even it the la~ge 
or accused be interpreted as a promise to make payments or $24.00 per 
.month, eonmencing on January 1, 1933, it is evident that this promise we.a 
conditioned upon the acceptance or a new note by the creditor or some 
arrangement to deter payments, neither or which •s done. Accused's 
oontenUon ie sound that a proposal was made, but not accepted, end the 
evidence does not support the allegation or the specification that a 
promise waa made. 

Specification e, Charge I. 

\ In addition to the evidence mentioned above in support of Specification 
~. it 1a shown that in a letter written by acoused to this creditor under 
date of April 17, 1933, he made the following statement: / 

•1 am still affected by the •bank holiday•, however, 
I Will be able to make a payment on my account, May 1st.• 

Accused testified that he had no record of this communication nor any 
recollection of the circumatances. Proor of the authenticity of the 
signature on this letter 1• not so satisfactory as the proof of other 
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aignatures to communications of accused received in evidence, but the 
finding of the court that it was authentic is doubtless based upon its 
comparison of this signature w1 th other admitted signatures of accused 
and may be accepted. The language, "I will be able to make a pa~ent 
on my account, Y.ay 1st" is fairly to be construed, not merely as a 
statement of anticipated ability to pay, but as a promise to make a 
payment on the date n8l!led. As already shown, no payment on this account 
was made after January 12, 1933. 

Specification 7, Charger. 

The evidence under this specification is identical with that 
mentioned under Specification 5, Charge I. The indebtedness to the 
.rackson Personal Thrift Service, Inc.·, as stated under Specification 4, 
Charge I, was payable in monthly instalments of $15.oo each, and the 
evidelice does not support the allegation of Specification 7 that on and 
after January l, 1933, it became due and payable at the rate of $~.00 
per month. Accused's contention, that no promise was made to change the 
rate of payment, 1s well aupported. 

Specification e, Charger. 

In addition to the evidence mentioned above in proof of Specification 
,, 1 t 1a shown that in an indorsement written by accused to the Commanding 
Officer, Jefferson Barracks, Missouri, under date of August,, 1933, he 
stated that his entire indebtedness would be liquidated before the end 
of the calendar year. This promise was not kept. Accused testified 
that this statement did not apply specifically to his indebtedness to 
the Jackson Perscnal Thrift SerVice, Inc. This may be ad.mitted, but 
neceaaaril7 it included that indebtedness as a part of his entire indebted-
n•••• 

' Specification 9, Charge I. 

The evidence ahowa that on September 17, 1932, accused was indebted 
to the tirm of Peteraen-Harned-Von :V.aur, of Davenport, Iowa, in the 
emount or $27.89, the balance ot an aocount tor merchandise reoeived, 
atter credit tor a payment ot $25.00 on tha~ date. In referring to this 
account aecuaed •tated in an indorsement to the Co:mmnding Officer, Medford 
Distriot, Civilian ConserTation Corpe, Medtord, Oregon, dated A.uguat ~. 
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1933, that remittance would be made October l (1933), :paying this account 
in tull. No further payment ot principal or interest was made on the 
account, as admitted by accused at his trial. He testified that this 
indebtedness we.a contracted by his former wite and that it did not come 
to his attention until the latter part or August, 1932, and further stated 
that the creditor agreed to deter payment on the balance it he paid 
approximately halt or the bill that was then $52.89. He paid $25.00 on 
SeptElllber 17, 1932. Repeated demands tor payment were subsequently made 
by the creditor, and e.t lee.at two prom.iees ot payment made to the creditor 
by accused. Under cross-examination accused testified that some question 
about the correctness ot the account had been a •tactor in delaying pay-, 
ment•. The evidence shows that accused's check tor $25.00 received by 
the creditor on Septanber 17, 1932, was protested tor nonpayment, and that 
subsequently he sent another check to cover both the amount ot the dis
honored one and the protest tee. There is no evidence that he questioned 
the account until he wrote the creditor on J\lne 26, 1934. 

Specification 101 Charge I. 

In addition to the evidence mentioned above in proot or S:pecificati9n 
9, it is shown that in an indorsement written by accused to Colonel G. c. 
Marshall, Infantry, senior Instructor, Illinois National Guard, under 
date ot November 16, 1933, w1 th reference to the account of Petarsen
Hs.rned•Von Maur, he stated that this indebtedness would be lllet by December 
let. Accu.ud testified that the meaning and intent ot the pare.graph 
containing this statement ms modified materially by the preced.ing paragraph 
in which he stated that within a tew days atter certain securities reached 
him he would be in a position to meet all ot his obligations then due. 
The statement upon which this specitication resta is an independent one 
and the claim that it is modified by a preceding statement is without merit. 

Specification 111 Charge I. 

The evidence under this specification is included in that mentioned 
under Specification 9 above. Notwithstanding the promises ot payment 
aentioned above under Speciticatiote9 and 10, and other and repeated 
promises ot payment made directly to the creditor, this balance ot $27.89 
due Petersen-Harned-Von Maur on September 17, 1932, had not been paid at 
the date ot the trial in J'Uly • 1934, as admitted by accused. 
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Specitication 121 Charge I. 

The evidence shows that on July 31, 1933, aocused was indebted to 
the Post .Exchange, Fort Sill, Oklahoma, 1n the 8UDl ot. $~.ea tor 
merchandise receiTed; and that in an indorsement written by him to the 
Senior Instructor, Illinois National Guard, under date ot NOTember le, 
1933, with'reterence to this account, he stated that a •remittance in tull 
or the amount ($~7.88)• would be ma.de "net later than DecS11ber lat•. 
It 1a shom that accused ns • till indebted in the aame amount on lime 27, 
1g34, and ha admitted at the trial that he had paid nothing on the account. 
Accused testified that the meaning ot hia atatement was materiall7 
moditied by the •oontext• ot the lndoraement in which he had outlined hil 
plans tor railing money on aecuritiH• Whatever l!lllY have been his plans 
the statement promising to pay the tull amount ot the account "not lder 
than December lat• 1a an independent one and there 11 no baaia ..tor the 
claim or accused that it wa.1 modified bf other maUer. 

Spectrication 131 <2la1'§e I. 

The evidence under this apecitica"Uon 1a included in that men'Uoned 
under Speoitication 12 aboTe. J.a 1tated there, the debt ns paJable on 
or about J'Ul.1 31, 1933, and,· e.a admitted by acouaed, haa not aince been pa14. 

a. '!'here remain tor consideration the queationa whether or not the 
tailurea ot accu1ed to meet these obligations when they became due, and 
to tultill his repeated promises to make payment• on them, were bo'\h 
•without due cause" and dishonorable, aa alleged. 

It is reasoDable to e:zpect that accu..d would· be eager to diaoharge 
at _the. earliest poaaible moment the obligations to theae .two loan 
companies, the amount ot which, by hia own agreement, hi increa11Dg at 
the rate ot * interest per mcnth. And ther• •• the turther, and what 
ahould han been the more eom;pelling reaaon to pay not only theae loan,, 
but al10 the commercial and post excha.JJge accounts, in the tact that he 
had made theae cletinite written promilea ot payment, not only to the 
credi tora themaelTH, but elao to hie superior otticer1 upon com.pl.ala'\ 
made by the creditora. These nre oompelling reason, why the obligatio:na;. 
llhioh emo\lD.t rougbl.7 to about te<>O, should han had priority 1:a p8.)'lllent. 
Acou.ud admi ta that he did not pay than whc they were due ud 'lhell he 
promiaed to pay them, and he claims that there wa1 ample eauae tor hia 
"ta?'dineu" and that hia failure to to.ltill hil Promi.HI •• due to 
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circumstances and conditions over which he had no control. BUt in his 
testimony he recited in great detail, as it 1n defense, the payment, 
that he did make upon other debts during the period in which he was 
defaulting on these, and showed that theae payments reached the con
siderable awn ot ~500. The payment ot so much money on other debts 
with1n this period ot leas than two years does not support hia claim 
that there was ample cause tor his delay in the payment or these, but 
indicates rather that 1n the selection of debts that he would pay he had 
no regard whatever for the fonnal written promises that he had made. 
The record 1a silent as to what other promises of pe.,ment he may have 
made, nor does he show that 1n the keeping of any such promisea he was 
unable to keep those upon which the charges are baaed. It is ot intereat 
to note that in October, 1932, when a promise to pay interest or $32.25 
to the .rack1on Personal Thrift Service, Inc., matured and was ignored, 
he claima to have paid $304.52 on other debt,. A promise tom.eke a 
payment to the same creditor in May, 1933, was ignored although he aa71 
that he paid $2415.60 on other debts 1n that month. It is of further 
interest to note that in the swmner or 1932 in order to purcha1e a new 
automobile he entered into a contract to pay $479.00 in fifteen monthl7 
payments, the first of *31.00 on August 1, 1932, and the succeeding 
payments of $32.00 each. In June, 1954, he still owed $214.00 on this 
contract. 

Th• •circumstances and conditions over which he had no control•, 
given by accused as the reason tor his failure to fulfill his promi1ea, 
appear mainly to be hfa duty 11'1 th the Civilian Conservation Corps. 'l'hia 
covered the period from earl7 June, 1933, until .Tenuary, 193'. Some 
extra expense was doubtless incurred because or his movmenta in thia duty, 
but he testified that he had either been reimbursed the actual expense 
of such travel, received mileage at the rate of eight cents per mile, 
less land grant deduction (1n one instance three and one-halt cents per 
mile from Monmouth, lllinoia, to .Tefferson Barracks, Missouri), or, aa 
in one other instance, traveled by troop train. Notnthste.nding these 
difficulties it appears from his testimony that during this very period 
he reduced his liabilities by more than $300.00, thus indicating an ability 
to make substantial payments where he wished to make them. 

He may- also have included his marital experience in the •circumstance, 
and conditions over which he had no control• that prevented him from 
meeting his promiaea. It is shown that in the early part of 1932 he 
separated from hia first 11'1.te, whom. he had married in Ul4r, and waa 
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divorced by her on September 14, 1932. Notwithstanding 'the tact that he 
remarried a month and a halt later he continued trom that date to the 
following ,J'Uly to make substantial monthly payments of from $223.00 to 
as much aa $546,68 on such debts as he chose to pay. It does appear 
that, while his new wife was aware of his debts and had agreed that her 
Hparate income might be applied to the pajlllent of them, there were no 
funds available trom this source to apply on them. Accused• a second 
marriage was a matter quite within his control, and, while its promise 
ot financial aid we.a not 1'ul.tilled, it must necessarily have increased 
hie current living expenses and reduced his ability to make pajlllents on 
hb 4ebta, 

An officer of the A:rmy ia expected to be •a man of honor; that ia to 
say, a man of high sense of justice, ot an elevated standard of morals 
and manners, and of a corresponding ge.nere.l deportment•. Winthrop•• 
Military Law and 1'recedenta1 Reprint 1920, p. 711. such a man pays 
hia debts when they become due, or, it circumstances unavoidably prevent 
payment, he frankly disoloses the tacts to his creditor, and endeavt>re 
to reach a satisfactory arrangement with him. And his action would be 
the aeme if he made a promise to a creditor, or to another, that he would 
make a payment at a certain time. A man of honor does not ignore hia 
debts when they become payable, nor does he ignore promiaea of payment 
that he makea. Though the failure to tulfill a single promise to pay a 
debt might not be considered dishonorable when that failure was due to 
careleaaneaa, torgettulnesa or temporary lack of tunda, it cannot be ao 
held where, aa in this case, there nre repeated promises made and not 
kept. 

Considering the evidence in iia entirety, and part1cularl:, that 
wbioh has just been diacuased, no reasonable doubt can be entertained 
that the failure of accused to meet these obligationa when they became 
due, and to tultill his repeated praniaea to make payments on them, waa 
•wtthou.t due cause• and dishonorable. The dishonorable neglect to pe.y-
4ebh 1a a violation of the 95th Article of war. Par. l!U., M.C.M. 

Q, In arriTing at its conclusion the Boe.rd haa not OTerlooked 
CM 202290, ~. in which The J\ldge Advocate General held that conduct 
Which ordini'riij" would be considered a violation of the Q5th Article ot 
War did not constitute euch a violation under the peculiar oireumatan••• 
involTed. There tl:re conduct waa an isolated incident or eaeapadeJ bu~ 

/ 
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in the instant case the eTidence ab.ow• a continued and oonaiatent 
disregard ot obligations and promises covering a period or more than a 
year and a halt. 

10. At the time or the trial accuaed 111.s "3 ~/12 7eara ot age. 
The statement ot hie Hrvice, as 11; appears in the Of'f'1c19.l Army Beg1ater, 
ia as rollon: 

•{Federals Seaman u.s. NaTy 26 Aug. 08 to 2l J'an. 12.-
Non-Federal1 l lt. !".A. Ill. N.G. 26 Sept. 16 to 6 J'U.17 
17.)..-l agt. l :r.A. Ill. N.G, 28 J\lne 16; hon. dis. El 
Aug, 16; 8 lt, l J',A, Ill. N.G, 22 Aug. 16; l lt, 29 Aug. 
16 to 25 Sept, l&.--2 lt. or Cav. 3 J\lne 17; accepted 
7 Jul.7 171 l lt, 3 J\lne 1,, capt. (temp,) 8 Aug. 1'1 
es.pt. 21 May a:>; trtd, to J' • .A.. l J'Uly 00; maJ. l Oct. 33.• 

11, Th• court wa.1 legall7 oonatUuhd, No errora inJurioual7 
attec'Ung the substantial rights ot the accused were oomm1Ued during 
the trial, For the reasons atated, the Board ot BeTiew 1a of' opinion 
that the record of' trial is not legall7 autf'ioient to support '\he tindinga 
of' guilty ot Speoirications ~and,, Charge I, but ia legally sutf'ioient 
to support the f'indinga of' guilty of' Specitice.tiona l, a, 3, ,, &, e, 9, 
10, 11, 12 and 13, Charge I,. and of' Charge I, and legall7 suttieient to 
support th• sentence, and R.rra.nta contirma:Uon thereof, J. sentence ot 
dilllliHal 1s mandatory- upon conviction et Tiolation of the ;~th Article 
of' War. 
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Ist Ind. 

War Department, ~.A.G.O. To: The SecretaryNOV 1~ 1914
of War. 

1. Her~nith transmitted for the action of the President is 
the record of trial in the case of Major Guy H. Dosher (0-5454), 
Field Artillery, together with the foregoing opinion or the Board 
of Review. 

2. I concur in the opinion of the Board or Renew, and, for 
the reasons therein stated, recommend that the findings of guilty 
of Specifications 5 and 7, Charge I, be disapproved and that the 
sentence be confirmed. 

3. Inclosed herewith is a draft of letter for your signature 
transmitting the record of trial to the President for his action, 
together with a form of executive action destgiied to carry into 
effect the reco:n:t11endation hereinabove made should it meet with 
approval. 

4. Attention is invited to the following correspondence in 
connection with this case: 

Letter to you from Representative Chester Thompson, dated 
July 26, 1934, acknowledged on August 6, 1934. 

Letter to The Adjutant General from Representative Chester 
Thompson, dated August 7, 1934, asking investigation of 
the continuance of the arrest of Major Dosher and release, 
if proper. Reply, dated August 17, 1934, stated reasons 
given by Commanding General, Sixth Corps Area, for con- 1 

tinuing the status or arrest. 

Letter to you from Representative Claude v. Parsons, dated 
July 30, 1934, acknowledged August 4, 1934. 

Letter to the President from Representative Claude V. 
Parsons, dated July 30; 1934, transmitting a brief, ac
knowledged August 10, 1934. Original letter and brief 
are transmitted herewith. 

Letter to you from Senator Louis Murphy, dated August 3, 
1934, transmitting another copy or the brief mentioned 
above, acknowledged August 13, 1934. 

-1-
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Letter to The Adjutant General from Representative Kent 
E. Keller. dated October 27. 1934. transmitted herewith. 
inquiring if Major Dosher is being held without pay. 
Reply. dated Novanber 2, 1934, stating that the September 
a.nd October pay has been released to Major Dosher con
ditionally. 

Other than the careful consideration you have promised to give 
to certain of these communications and to the brief, they require no 
:f't;.rthor action. Except as noted above and transmitted herevrith 
the originals and the copies of the replies thereto are on .file in the 
office of The Adjutant General. 

(}.{};:., 
Major General, 

5 Incls. The Judge Advocate General. 
Incl. l - Record of trial 
Incl. 2 - Draft of let. for 

sig. of Secy. of War 
Incl. 3 - Form of executive action 
Incl. 4 - Let. from Representative 

Keller to TAG 10-27-34 
Incl. 5 - Let. from Representative Parsons 

to the President 7-30-34 & Incl. 
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WAR DEP.AmYENT (67) 
In the Otfice ot The Judge Advocate General 

Washington, D. c. 

J3oard or Review 
CU 202290 OCT 2 1934 

UNITED STATES) HAWAIIAN DIVISION 
) 

v. ) Trial by G.c.11., convened at 
) Schofield :Barracks, Hawaii, 

Second Lieutenant DEXTER) July 20, 30, 1934. 
M. UlWRY, JR. (0-17628), ) Di s:ni ssal. 
21st Infantry. ) 

OFINIO!I ot the :BOARD Ol1' REVIEW' 
TUmraULL, KING, and HALL, Judga Advocate,. 

le The record of trial in the oase ot the officer named. 
above has been ex1111ined by the Board ot lleview and the Board 
1ubmit1 this, its opinion, to The Judge Advocate General. 

2. J.ocmsed was tried Jul¥ 20 and ~. l9Z4, at Schof'ield 
:Barrack,, Hawaii, upon a charge and apel)if'icationa which mq 
be abstracted as !ollow11 

C!WiGB& Violation or the 95th Article ot 'far. 

Specification la Drunk and disorder]Jr at the Intantr,r 
Club. 

Speciftcation 2s Unlawtul]Jr breaking and entering in 
the night time the apartment occupied by Seoond 
Lieutenant Harold R. Uhlman, 21st lntantey, and 
tam.ily, at the In!antey Club. 

Specification 3a That accused did "conduo'\ himself 
in a mde, improper and inlUl.Ung manner toward 
Mrs. :Bessie stewart, a woman not his wit•, by 
pu.thing her to the floor, then placing her on a 
bed and attempting to ton~l• her againat her 
will, 1n the meantime a~ing to her-I am Li~tenant 
Dexter Low17. I alwQ"1 get what I •m and I • 
goilJ8 to have 71u,• or words to ~t ette~t, '\hia 
to the d11grac1 ot the military eervice. • 
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All specifications allege the ottenses to have occurred 
at Schofield l!arraclca, Hawaii, .rune 5, 1934. .Accused pleaded 
not go.ilty to and was convicted of' all 1pecifioation11 and the 
chuge. lfo evidence ot prnious convictions was introduced. 
Accused was sentenced to be dismissed the service. The con
TenllJ8 authority approved the sentence and forwarded the record 
ot trial for action under the 48th .ArUcle ot War. 

3. ~e evidence tor the prosecution in chief ms.r be 
IW!llD&rised in na:rative form aa follow,, 

On the enning ot June 5, 1934, Mrs. Uhlman, wife of 
Second Lieu.tenant Uhlman, and ltre. ::Beaeie Stewart, a widow 
twenty ho yeara of' a.ge employed by Lieutenant Uhlman a1 a 
nurH tor his baby, who appeara to have been treated nm.ch a• 
a member of' hil f'amil,1', took their eeatl in the dining room 
at the Intantey Club, Schofield .Barrack,. Accused, who had. 
lalown Lieutenant Uhlmall slightly at the Military Acaderq and 
had met Mrs. Uhlman only a few ~a before, seated himself at 
the ,a.me table. 4 little later Lieutenant Uhlman arrived and 
aleo took a 1eat ~t the eame table. .Accused had a bottle ot 
aloe gin with him• Re drank aome ot ih content, and ottered 
drinka to the othen at the table. He did !IIOBt of the ta.l.k
inB, whistled, and pounded the 'liable. Ria conversation was 
noiq, toolhh, and boasttlll. He Hid that he waa"a good 
eecon,d lieutenam, • that he was the only officer capable ot 
tirillg a machine gan w1 th the new amnun1.t1on, and he told what 
a -,pitt,r• officer he wa1. He stated, "It I don't like the w.;r 
the colonel or general dresses I So right u:p and tell '\hem, 
and the,- 1,q, •1 will take that ott right awq. '" (Lieut~ 
Ohlman, :a.13,14; Mrs. Uhlman, R.25,28,::9; Mrs. Stewart, :a.36,3'1). 

After cUnner the Uhlman famil,y went upstairs to rooms 
which thq occup1e4. 1n the same building. Accused asked and 
recei•ed permission of' Lieutenant Ohlman to come upstairs with 
'them. Lieubnant and litre. Uhlman occupied one room as a bed-
room; nm, with a door between, was a bathroomJ and, beyond 
that, aleo with a connecting door, another bedroom occupied by 
:rue. stews.rt and the Ohlman baby. Each ot the three rooms 
also had a door openillg on the hall. Mrs. stewart occupied 
herself with putting the baby to bed and the others entered 
Lieutenant and J.trs. Uhlman's bedroom. Mrs. Uhlman lay on one 
'bed and her husband on another, each with a pillow propped 
againat the baok. Accu.sed eat in a chair and talked in a man
ner aimilar to his conversation in the dining room. Accused 
took Hver&l drinks while UPstairs, and Lieutenant Uhlman had 
one with him. 

-a-
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Lieutenant Uhlman was called to '\he telephone, l!r1~ 
Uhlma.n testified (R,26), 

"The minute Lieutenant Uhlm&n went down
ataire, Lieutenant Lowry came onr to 
the bed and 1aid how lovely and sweet I 
wa11, Re tried to kills me, and when I 
pushed him awq, he said, 'Not so ta11t 
;young lad¥, I am J'irst Lieutenant Darter 
Lo1r17, • He tried to kits me eea,in and I 
pushed him awq and. he said, 'I just wa:o.ted 
to ki1s ;your ear.• I told hiID if he felt 
affectionate that he could go in and'ki11 
'\he bab7.• 

Lieutenant Uhlm,n returned to the room and info:nned hil 
wife that the telephone me1sage wa1 an invitation to the movie,. 
The ho tJhlma.n1 and accused went downstairs, Mra, Uhlman ob
tained from PriVate Poole, caretaker of the club, keys to the 
outer doora of the two bedrooms, locked them and directed Ura, 
Stewan to Aaten the door from '\he bdhroom into the hall on 
the inlide with a hook and e;re, ll'.ra, stnart did 10, undre1Std, 
and went to beds and Lieu.tenant and ltra, Uhlman went to the movies. 
(Lieutenant lllllman, R,14-17; llrs, tJh.lman, R,26,2'1 ,3ls Ml's, stnari, R. 
Z?, 58S Poole, R,50,51) • 

.A, soon u thq had gone, aoaused knocked on the door ot 
Kr,, 8tnut•1 room, When lhe did not &nner, he went outside 
and 1ang below her wind.ow. Re came back -a.>•taiH and .knocked on 
1b1, Shwart '• door aaa!n, Sile 'told him that she did not want 
him in 'lhere, that llhe wa.a UJ111r1111d and in bed, ancl tor him te 
eo awq, J.ocused went down1taire, broke a boUle agaimt a tree 
outlide the club and again returned to 1'1'1, stewart •s door and 
aalced to be adillitted. !lrs. Stnan re:peated that the was reM\r 
tor bee\ and 414 not want to ,,e him. jocused went downstairs, 
got a table knife from a waiter, telling him that he wanted it 
to malce h1gb.-ball1, came up1tair1 again, put the knife '\hrough 
the oraok ot the bathroom door, with it lifted the hoolc with 
which it wa, taatened, and entered, Jira. Sinan tried to 
lea·te 'lhe apartmen'\ through the door between htr room and the 
h&l.1, ht aocuaed pu.ahed her awq from that door, locked it on 
the inlide, and pv.t the kq in hh pocket. Re went to tum out 
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the lighte but deahhd whttn lU's. Stnu'i obJec'\ed. He told 
lb'I• stewut to go into Lieutenant and Mrs. Uhl.man's bedroom. 
!'liq both went into that room and aa'i down; but, betor1 doi.ns 
10, accused replaced the key in the door ot M:ra. Stnut•11 
room. Kra. Stewart wa11 dreaaed in pajamas, bath-robe, and 
1lipper1 • .Accused talked further in a toolish and boa1ttlll. ....manner. Rt tried to kiss Kra. Stewart; and, when ahe obJecttd, 
he kiu•4 her teei. Ever;r time that M:r1. Stewart would get 
up, aooused would get up and take hold other, then they would 
ait down again. l'in&l~, accused roae and aaid that he was 
going to khs the baby good-night. Ura. stnar'\ obJected and 
stood in the ll.oorwq btheen Lieutenant and Ura. Uhl.man's room 
and the bathroom. Accused. shoved ltra. stewut in the ettor1 
to get b7, and ahe tell. Be picked her up, laid her on the 
"be4, and lq on top ot her, ,a.ring, •1 am Lieutenant Duhl' 
Lowr;r. You are neet and a'\tracthe. You.appeal to me and I 
u going to h&n yow.• (ll.41). Re kissed lira. stnar'\ on the 
e,ea and cheek, rubbed· his hand aorosa her face, then slipped 
it down inside her paJamaa and fondled her breaat. lira. 
Stewart struggled, and tinaJ.l¥ pretended to hear 1ome one 
coming upstairs. .Aocued then asked Mrs. Stewart to see what 
time it was. She ran do11nata1u to the kitchen, where sht 
found Private Joole, caretaker ot the clu, whom llhe told that 
a lieutenant wae amio7ing her and aake4 to come and ,~ 111th 
her until Lieutenant and 141'1. Uhlman should return, \lhich he did• 
.Accused. toll.owed Kr1. S'\ewart 4om1tair1 and appuentq left the 
building. (Mrs. S'tnart, R.ZM2,44-50J Poole, R.51-5'), 

h'hate Poole quoted llr1. stna.rt a.a eqi?lg to him that lhe 
was maid. tor the ba'lQ''• lake and promised to let aocuaecl in it 
he would ria,,y only a lltUe while (!,87), but lhe 4enied. ha.Ting 
made such a 1tat91119Zlt (R.8$). 

l'r1Tate Jint Cla11 !u.ddi.ngton, the waitel' who served ac• 
ca.11d at dimler, ten1t1ed that accused waa intoxicated at that 
Ume (Ite 11) , ldeute%1&nt Uhlman (ll, Ur, 18) , Mr1, Uhlman (ll. 27, 28) , 
and Mr1, stna.n (R,4.S,46), concur 1n 8131116 that accused •• 
c1runt. Lieutenant lJhlman saw accuaed te.ke d leut tivt drink• 
(ll,18). KJos. 'Qb]men tesUtitd to accused •tatling all O'Hl' 
him8elt,• etamblillg (ll,52), l'r1vate Poole. the oaretakel', who 
1&11 aocused at the time that Mzis. S'\nari tled. to him tor pro
hction, teaUtied that accused wa, 1ober, but that "he acted 
in a son ot due, 1tanding there sort ot shaking" (11.52) • 
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•· !b.e only Hidence p:reeen1ied by the defenet other 
than that relating to aocueed'e character, which will be cUs
cussed later, wa, the testimoIJ7 of Second Lieutenant .Bruot 
:Bade7, Jr., S511h Intantr.r, who dined acroH the ,Un1n~ l'oom 
from accused, but facing the table where he Ht• Re noUce4 
nothing unusual about aocUBed, who waa not creating a die
turbance, and witness did J10t ob11rT1 him pounding the table, 
whistling, or talking lo'124. \fitness was present only long 
enough to eat, about twenty minu:tee (lt.87•90). 

o. In rebuttal, the prosecution called First Lieutenant_ 
l3ernarcl -'• ~J:'ne, Jr., In!ant17, · another diner at the Infant17 
Olu) the ,ame enm.ng, who testified that accused oame OHi' to 
witn911t table and sat down, but did not ed ~re. ntn.111 
gathered that aocuse4 had been drfnk1ng a. good deal. He talked 
foolieh, end he had a bottle and offere4 witne11 a drinlc. W1~ 
ne11 f'urthe:r 'h1Ufied (ll.100) • 

"Q• In 1our opinion, was he drunk o:r sobel'T 
.A. ~ I define that rq wq, b;r ·an exact atat emenU 
Q• I would like a tirect anner, and theJ1 7ou can 

qualit.7 u. 
A. I am :reluctant to "~ he was drunlc, because ot tht complete atate Of collap1e that 

illlpllei, on the o"lhe:r hand, I am rathe;r 
reluctant W sq that h9 Wal sober. I 
misht defi.u 1t 1n ounent 1~ •was 
:pretv tight.• I questioned hb Judgment 
.but not his ab111V to do aeythuig routine. 
!here waa a hop that nigh'\ &n4 I wouldn't 
expec'\ it he had gone he would have m1.e
con4uote4 himself• Re aeemed to be 1n :f'ull 
po1111sion ot h11 routine faculties. 

Q• Id.d 7ou consider him. oapable to perform. his 
m111tart 4ut1est 

.A. I think he would get ~ w1 thout haT1?J6 his 
· misconduct 00111picuou.• 

6. The following charaeter tuUmoey wa1 1ntro4uct4 -
the detensia 

!.• Brisa,4111' General lame• B. Gowen, 2llt Brigade (ll.86,87) a 
lla• knOWJl aoou•ed iince w1tneH took command ot the 211'\ .B:rigallt 
1n Jt'b:ru&17, UK. Re has mte4 •ft1c1enoJ Hporta on aocusetl . 
pa.,sing through hb haud1. .boue4'• general ohal'aote: an4 reool't 
4urine that pH'iod haTe been n.pel'm. 
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b. Second Lieutenant :Bru.c• Ealley, Jr., i5th I.n!antZ7 
(R.87,881, has known accused tor eeven 7ear1. lie knew him at 
Port Benn1ng where the~·went to 1ohool together. !ccuaed waa 
cert~ ••17 good and he had a.rather enviable rtp,.tation. 

c. Colonel Dwlcan :re. lf&Jor, Jr., G.s.o. (B.90~91), launr 
accused trom Ju]J', 1930, to September, l9Zl, whiie accusedwa1 
a lieutenant under hia comna.nd. Re ,regarded accu,ed a1 an ex• 
cellant 7oung otticer with a promising 1"11.'turte Ac;cuaed wa1 
&1wq1 well groome4 and dresat4., abon anrage in ,1ntelli88n.ct, 
force, and lea4nshi», m:remely genUemanl.1, and with great 
poise. !he witneea knows nothing of the facts con.cernillB i.ht 
pending charg11J but would be glad to have acouaed HHt "Alider 
him, a, hi1 intimate knowledge of him lea.di him to continue 
having con.tide.nee in him and hil worth to the 11:rTict• · 

d. Colonel George o. l!arlhall, Infantq {R.91,92), la1ew 
aoc:us'id. while a 1tudent officer at tlle Infantq School, when 
accused conducted himself' &I an ambitious of'ficer of fint 

. mil1t&17 appearance,. ,,covageous, agreeablt, and honorable. 

•· Colonel n. 0183 M. Ba.pplet, 21,t Infant17 (R.92,91), 
teatiti~ that aoouaed'• 1&1t report, made 'b1' h11 compazo" com
mander and. ca11curred in 'b1' hh battalion commander and the 
wi'tne11, waa npe:riof. !ccuse4'• ohal'achr wu above an:ra.ge 
at that tinute !he n tne,, would .HPtoial.13 4Hlrt to haTt ao--
cuatd und.tr h18 command in peaoe or wu. · 

f. Captain Elmer:,. Wall~r, ll11i Infmb;r (:a.tz,ff.), 
haa known accused two 71u,1 and was hil oompaiq co1,llllandH tor 
one 7ear. In prote111onal ab111't7 aocuse4 11 ~ 1uperiu of• 
fioel', and hia charaoter 11 above :rtproi.oh,. Rt -.ou.1.4 loTt 
to have• acouse4 1n hi• command 1n &D1'_ oapaoiv• · · 

· .JI• fire11 Lieutenant Ia. lloT' llockafellow, lld I.n!m1i17 . 
(:a. ta-;96 l, has known aocuse4,. ho 1ea:ra. Accused. · 11i,vtd undtl' 
the witne11 for four mn.tht. W11ineaa would rate aoouaed ez-

·oellent aa a gtntlemaD.. and suporior a, to tllt charaoter ot 
hit 1enio•• 1'1tn.911 would eapeoial.11' de1ue t. haTe aocuaed 
1erTt under him. Upon hi• la,t eft1c18n01' report w1tne11 gaTt
accused a generat rating o:t supe:riol'e · 

~· Ka.Jo:r Carleton Ooul'tier, J:r•, 211t Intant17 (ll• 91, 97 t. 
h&1 known. accui,ed 11.rtetn montu, during all ot Which Ume llt 
ha1 been accused.'• battaliozi ceD111nAfft, .Aocua,4 ocram•1Ddt4. a · · 
comp~ tor 1ihree or tour month,. On hil 1&11i tffloitn.07 report 
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witneea rated accused superior. Witneas h&1 nner heard •the 
faintest breath• against him as to his character as a gentleman. 
Witness would be glad to have accused under him at arq time. 

7. In the opinion ot the l3oa.rd ot lieTiew the ertdenct 
convincinglT proves all of the speci:f'icationa. 

a.· Specification ls Drunk and disorderlT, Kost ot the 
witne'iae1 hstit," that accused was drunk, and, consideril:lg hie 
pan record, his conduct is inconsistent with· arq other ~thes18. 
:Beside the acts mentioned in specit1cat1ona 2 and s, accused wa1 
disorder],1' in respect 01' his boisterous conduct at table, his be-, 
haTior towai-4 Mrs. llb.l.man when her husband left the room to anner 
the telephone, his preTenting Mrs. Stewart trom leaTing her room, 
his kissing he?' teet, and his attempt to enter the baby's bedroom 
to kiH the bab,y good•n1gh1i. 

b. Specitication 21 Breaking and entering Lieu.tenant tJhlman•s 
apartment. After haTing been repeatedlT told b.r .Mrs. stewart thd 
she was undre11ed and in bed and that he nm.st not come. in, after 
repeated ,msucesstul efforts by him to get in, knowing tha'\ she 
was &lone ucept to?' a bab7 and that 1he wa1 a ma:nber of the house
hold. ot a bro~r ot:t1ce1', accused got a table bite trom the 
waitu at the club, 1ielllng a tal1ehood a1 to tb.e pvpoae to1' which 
he wanted 111, with it; raised the hook cluing one ot the dooH to 
Lieutenant llb.lm&n'• apariment, an4 ctered. AU the forego1J2B 1a 
hllT proved by the imoonua41cte4 t11timo1V" of llrs. Stnart, and 
in part q Pr1Tat•Poole and luddJ.nghn. 

o. Speoi:ticaUoJt ,1 Ru.de, inlp:ropel', and insulting conduct 
towarl' Krs. stewart, by pn1b1ng hn to the tlou, then pla.cing heio 
on a bed and attempting to toJ14.le her asain•t her will, 1q1J:ig, •1 
alwq, pt 1rhat I wad am\ I em going to have 7ou. • 

All the foregoing wu pron4 b;T tb.e 1111Contra41o1e4 1eatlaolv' 
ot 11r,. stna.n, corrobO?'ate4 1Q' her appeal to !r1Tate Poole tor 
Jhteotion, &1 tenitie4 to v hi.a. 

e. Honorable Duncan u. l'letoher, SU1&tor from J'loricla, 
Honorable Carey ,A. Rar4ee, :tor:mer Qonrnor of that atatt, &D4 the 
parct1 ot accua,4 appeared before ~e Ju4ge .141'0ca1e Genen.l and 
the Board. ot llnin and Ke11ra. netohe:r ad Bard.ee made oral 
argument• in aocu,14'• behalf. lenator J'letlher has also a44re1H4 
to the !oard ot llniew a letter 1D. the nature of a brief. !he ar-
gwnent1 ot ..,sl'I. nett.her and Kut" MT" *lm.l nm:nariatd.s 
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a. Their argument first dtacked Lieutenan:ti Uhlman, and 'to 
some extent bis. wite. It is alleged that aooused was their 

. gu.eat; but that, moved by "Jealousy and rennge", by desire on 
the part ot Lieutenant Uhlman to gain a :tile, and b7 resentmen'\ 
at a. rumor that accused had made disparagillg remark, about 
Lieutenant Uhlman, he and his wife pressed these charge• and ex
aggerated accused's mishavior. 

Ltr1. Uhlman and Mrs. Stews.rt were member, ot the household 
ot Lieutenant Uhlman and under his protection. In the opinion 
ot the .Board he would have been blameworllq if he had not taken 
some action to protect them f'rom aueh conduct as that ot accused. 
The proper action for him to take was that which it h presumed 
that he took, namely, a report to higher authority. Whether 
or not it was his duty under the circumsta.nce1 to prefer charges, 
he was certainly within his rights in doing so. l3u.t even 1t 
Lieutenant Uhlman was actuated by iJnl)roper motiHI in maJdnr com
plaint and preterring charges, even it he Yiolated the lmr1 ot 
hospitality, none ot which ii admitted, what has that to do with 
the present case? He is not being tried, but Lie11tenant Lowry; 
and the queation is not whether Uhlman was guil'ty of conduct un
beooming an otticer and a gentleman, but whether Lowry wa1. 

b. The argument also attacked the reputation ot Mrs. stews.rt. 
1'.herehe.n been filed in this office on behalt ot accused an 1m

norn letter from c. G. 'foodrutt, constable at Manntord, Oklahoma, 
10 poorl.3' spelled and written as to be almo1t illegible, and an 
attidadt by Hal'l'ey J'ack10n, police ot!icer at Cheyenne, Wyoming. 
l3oth reter to one :Bessie Page, and allege that she h of bad 
character and has a police and Jail record. Wood.rutf'• letter 
oontains nothing to identit;r the subject ot 1't with :Ml-a. stews.rt, 
but Jackson sqs that he knows her and that she 11 the ,a.me woman 
who as :Bessie stewart worked for Lieutenant Uhlman at ~rt Jranch 
E. Warren, and who accompanied "some otticer" to Honolulu. Senator 
Fletcher also suggested that Mrs. Stewart's appearing in pajamas, 
bath-robe, and slipper• constituted an invitation to accused to 
make adYances; but, as he broke into her room af1er lhe had gone· 
to bed, it is d.ittieult to see how she could ban been dressecl 
otherwise. 

Mrs. Stewart has had no opportunity to explain or rebut theee 
allegations against her character; but, even it they are true, what 
ot themT The court was not trying ttra. stewart, but Lieutenant 
Lowry; and the only po1sible bearing ot the allegations was (l) to 
attack Mr,. Stewart's Teracity as a witneas, and (2) to show that 
she inTUed accused's ad.Unaea. As to (l), Yra. stewart•1 teat~n;r 
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ia whol]3 uneontradioted, and 1a corroborated by that of other 
witnesses, so far as it could be. As to (2), MrB• Stewar'\'a 
past histor;r ,ras unknown to accused, and there is nothing 1n 
the record to show that her conduct on the occasion under con-
sideration wa1 other than correct and discreet. Mrs. stewart•a 
person is her own; and, eTen it it should be the tact, as al• 
leged in the papers su.bmitted, that she had on previous occalione 
yielded her peraon to .lD8Jl3' men, that circumstance gave accused no 
:rights onr it and ahe had juat as mu.ch right to refuse it to him 
as though she were a virgin. That she did refuse it to hinl 
emphaUcall,1' and repeatedly is shown b7 her own uncontradioted 
evidence, and abon all by her action in fleeing to an enlisted 
man for protection. 

c. The third argument of Mesara. l1'letcher and Hardee was 
that lhe gral'it;r of the affair had been exaggerated., that it wa1 
all a mere frolic, and, as to specification :I, that Lieutenant 
'L,oyey tried to ha"Je a harmless peUil'.lg part¥, and desisted when he 
found that his attentions were umrelcome. The repeated ettorta ot 
aocuaed to enter Lieutenant Uhlman's ~artment aner lira. stnart 
repeatedlJ' refused to ad.mit him show "1lat BUCh a Tiew ia untenable, 
&a does acouaed's conduct in lJ'ing on top ot her. 

!l'.b.e ~ard has carefully considered the above argam.ent1 a4• 
, nnced by llessr,1. netcher and Hardee, but 1a ot opinion that 

they do not Justi:f):: ~ moditication of the action which would 
otherwise be proper. 

9. Five out of the ten membera of the court and the trial 
Judge advocate 11gned a recommendation that the sentence be com
muted to reduction of 750 !ilea on the promotion liri, baaing 
their recoll1Il8ndation on accused'• superio1' record and prertou.11 
good character.. As has already been atated in this opinion 
(ante, par. 6), the defense introduced. eight otticers who te1U:tied 
'that accused's professional qualifications were au.perior, and 'that 
his conduct prior to the occasion under consideration.had 1lllitorml7 
been that ot a gentleman. These witnesses included aocuaed'e 
brigade commander, two regimental commend.era, hie batt&Uon com
mander, and two oompaJlT commanders. An exem1nation ot aocused•e 
etticien.07 reports shows that they had been, with two minor a.
ception1, favorable, and in mazl1' instances high]3 10. !these 
circumstancea, in the opinion ot the l!oard, conatitut• no groun4 
tor Ht-ting aside or modit,ying the tindinga of the oourte !hq 
do, howenr, tu.rnilh an argument of some force tor OOD1DD,Ung the 
sentence, but the ~ard beliena thn.t that argument is ful]l' m.t 
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by the following pa1sage from the review of the Judge Advocate, 
Hawaiian Division, in which it ta.11.y concurea 

"I am unable to concur in the recom
mend.aUon of the officer, who signed the 
recomnenda.tion for clemency. Sl)edtication 
1 ii a.n of!'ense which might very properly be 
under the 96th .Article ot \Jar, but specifica
tions 2 and Sare ottense1which properly 
beloDg under the 95th J.rtiole of War - con
duct unbecoming an officer and a gentleman. 
\lhen an officer forcibly enters a room which 
he knows is occupied by a young woman who is 
alone therein, except i'or a 1mall child, and 
forces her onto a bed and gets on top of her, 
kias11 her and fondle, her brea1ts and 1&i71 
to her, 'I am Lieutenant Dexter Lowr;y. You 
8.1'e neet and attractive•. You appeal to me 
and I am going to ha.ve you,• e.nd she 1a 1trug
gling to escape, and does escape, and flees 
to an enlisted man for protection against the 
improper adva.nces of the drunken officer, I 
am of the opinion that the officn who is 
ga.11tr ot Sllch mhconduct 1s unworthy of re
tention in the 1ervioe.• 

• 
'gor 'the rtaaont a:, well 1tated in the paragraph Ju.at 

quoted, the ~e.rd retrains from recolll!lending that the sentence 
be commited. 

10. At 'the time ot the alleged offenses accused was 28 
yeare of 868• 'l!he statement of hit service in the Arrq Register 
1a aa followu 

"Cadet M.A. 1 Jul¥ 25s 2 lt. ot Int. 
13 June 29; A,C. 12 Sept~ 29 to 28 
Dec. 29.• 

'l!he bgiste:r further show, that accused graduated from the 
Intantr;y School, Co~ Ofticera' Course, in 19:12. 

11. 'l!he court was legal~ constituted. No errors in
juriously attecting the su.batantial right,~ the aocu,ad were 
comnit'\e4 during the trial. i-or '\he reasoni stated, the ~ard 
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ct EeTin 11 ot opinion thd the :record ot trial h legally ,ut.. 
fici"nt to support the tinding1 and the 1entenoe and warrant, 
contirma.Uon thereof. .A sentence ot dilll1i11al ii man.dato17 upon 
conTiction ot Tiolation ot '\he 95th .Article ot 1'&!'• 

Judge .AdTocate. 
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1st Ind. 

War Department, J.A.G.o., To the Secretary or War. 

l. Transmitted herewith for the ection of the President is the 
record of trial in the case of second Lieutenant Dexter l':. Lowry, Jr. 
(0-17628), 2lat Infantry, together with the foregoing opinion of the 
:Board of Review. 

2. I concur in the conclusions reached by the Boa.rd of Review 
to the effect that the evidence proves all the offenses alleged in the 
several ,specifications and· that the record of trial is legally sufficient 
to support the findings of g11ilty of the specifications and the sentence. 
The evidence, however, fails to convince me that the actions of the 
accused, as alleged in the specifications and proved beyond reasonable 
doubt, constitute, under the peculiar circumstances of this particular 
case, violations of the 95th Article of War, although they are clearly 
offenses under the ~6th Article of '\'lar. 

3. The offense alleged in Specification l • being drunk and disor
derl.J' in a public place - is or is not a violation of the 95th Article 
of War depending u.,on the surrounding circumstances shown by the evidence 
in each particular case. The offenses alleged respectively in Specifi• 
cations 2 and 3 - unlawfully breaking and enteri?lg the apartment of a 
brother officer and attempting to !ondle and force his e.ttentions u.,on 
a woman not his wife ag11,i~st her wiil - normally, and in most. cases, 
undoubtedly would be considere-d as constituting violations of the 95th 
Article of war. 'fhe question here is whether the evidence in this case 
establishes beyond a reasonable doubt that the acts of which the accused 
was found gtlilty constitute a violation of that Article. If any such 
doubt arise from the evidence, it ~st be resolved in !avor Qf the 
accused. 

4. The 95th Article of War denounces "conduct unbecoming an. officer 
and a gentleman." The conduct so denounced ma.y be in either an offi
cial or an unof!icial capacity. The behavior involved in this case 
was clearly in an unofficial capacity. •.f.b.e conduct in an unofficial 
ca.pacity contemplated by the Article of War bas been de:fined aa 

"action or behavior in an unofficial 
or private capacity which, in dishonoring or 
disgracing the individual personally as & 

gentleman, seriously compromises his position 
as an -officer and exhibits him as morally unwortey· 
to remain a member of the honorable pro!ession of 
arms." (Winthrop, page 1106, Beprint, page 713; 
M. C .M., paragraph 151. ) 
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It is also said: 

"•••there is a limit of tolerance 
below which the individual standards in these 
respects of a.n officer or cadet cannot fall 
without his being morally unfit to be a.n officer 
or cadet or to be considered a gentlel!8n• i'his 
Article conteI!i)lates such conduct by a.n officer 
or cadet which, taking all the circumstances 
into consideration, satisfactorily shows such 
moral unfitness. " (M.c.l!., paragraph 151.) 

Colonel Winthrop at pe.ge 1106 of his work '(Reprint, page 712), in his 
discussion of the old Article 61 (present Article 95), so.ya: 

n'l'he quality, indeed, of the conduct in
tended to be stigmatized by this provision of the 
code is, in general terms, indicated by the fa.ct 
that & conviction of the same must necessarily 
entail the penalty of dismissal. 1'he Article in the 
fewest words declares th.at a mer:i.ber of the A,rziv who 
misconducts himself as described is unworthy to 
abide in the military service of the United states. 
~4he fitness therefore of the accused to hold a 
commission in the Army, as discovered by the nature 
of the behavior compleined of, or rather his worthi
ness mornlly to remain in it after and in view or 
such behavior, is perhaps the most reliable test 
or the amena.bility to trial and punishment under 
this Article." 

General McClellan, in u.o. 111, Army of the Potomac, 1862, with reference 
to the so.me subJect, uses the following l~ge& 

r
"These words, ( 'condi+ct unbecoming', &c. J 

imply something more than ind.ecorum, and military T 
men do not consider the charge sustained unless the 
evidence shows the accused, to be one with whom h11 

· brother officers cannot associate without loss of 
self respect.~ 

In this connecti~n I conclude that the 95th Article of War 
does not by.its terms lay down arr:, hard and fast rule by which its appli• 
ca.bilit1- r:ay- be determined with regard to an officer's conduct generally, 
but that 11i each.case where the question of its -application is raised, 
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that ques~;ion must be determined in the light of the circ.msta.nces of 
the particulcr case mea.s,ired by human experience and b;, mili to.ry 
precedents. 

5. 'l'he f1.1.ll and careful summary of the evidence Vlhich has been 
made by the Board of Heview in its opinion removes all necessity of now 
making a. further detailed statement of evidence. 

The allegation of Spocifioa.tion l that accused on June 5, 
1934, was drunk and disorderly in the Infantry Club is sufficiently 
broad to include the conduct alleged in Specifications 2 and 3. It 11 
believed, however, that it wa.1 intended by Specification l to refer rather 
to accused's ~ehavior other than that involved in the specific acts 
alleG9d in Specifications 2 and 3. 1'his other behavior consists or acous• 
ed' s conduct prior to the departure of Lieu.tenant e.nd Urs. Ub.lJtima to 
attend moving pictures, and particuh,rly his conduct a.nd. demea1101:· at the 
dinner table and later in the room of Lieutenant and l,trs. Uhlman while 
Lieutena.nt Uhlman wa~ downstairs answering a telephone call. 

Among the example•, given in the l.fa.ID.lllJ. for courts-lil.rUal 
(paragTS,ph 151), of the kind of conduct contemplated by ,.the 95th .lrticle 
of War is ''beine; grossly drunk and conspicuously disorderly in a public 
place." The Infantry Club - or at least the dining room thereof•~ 
be considered a public place. The evidence laaYea no shadow of doubt 
that accused wa.s decidedly drunk in the Infantry Club, but it 18 a. 
~uestion whether his condition of drunkenness may p~operly be termed 
bTOss. Hewe.snot so drunk as to be p~sicall.y incapacitated. He 
evidently knaw where he was, with whom he wa.a talking, and, at least 
in a general wa:,, what he was doing. .At the table he eppears to have 
been some~bat ooiateroua. He talked loudly and in a boastful manner; 
he whistled and po'llllded on the table. Nevertheless it appears that 
his conduct was not such as to attract the attention.at an officer 
sitting at a nearby bble. Also quite significant to me appears the 
fo.ct tr.at, notwithstanding accused's condition and actions at the time, 
Lieutenant Uhlman dr&hk with him not only at th, table but later in 
tha rooms upstairs, that l!rs. Uhlman accepted a drink from him, but, 
not liking the taste, pasaed it to I\'fre. Stea.rt, who finished U, and 
that when they lefi the tabla Lieutenant and lira. Uhlma.n acceded to 
accused's request for permission to accompaJlY them ll;Pst&ira and ma.de no 
objection to his entering their bedroom and sitting ta.lkillg with them 
while they lay on their respective bedee All this does not to Ill;J mind 
present a picture of gross drunkenness a.nd conspiououa disorderl7 cond~ct. 

Conat:dering now the incident that occurred 1n the Uhlmt.n bed• 
room during the time that Lieutenant Uhlmn was answering the telephone, 
it ap;:>ea.ra that, aa Mrs. Uhlman lay propped u.i on the be4, acauaed. 
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ap~roached her, told her "how lovely and sweet" she was and tried to 
kiss her; but when she pushed him away he seems to have abandoned his 
efforts with no creat reluctance remarking that he only wanted to kiss 
her ear. When he F..ade this re!l'.ark Mrs. Uhlman told him "if he felt 
affectionate that ha could go in and kiss the baby". Shortly after 
this incident Lieutenant and :.rrs. Uhlman permitted the accused to accompany 
them dow-astairs and to sit at table with them. The impression that I get 
from a reading of the evidence is tr,..at l:.rs. Uhlman was not filled with 
a.ny gre~t indi&'llAtion, but rather rei-ardad accused's conduct as a fool
ish, ill-advised, hut not altogether unnatural, attempt at playful 
gallantry on the pa.rt of a young r..an who, through excaBsive libations, 
had lost for the time being his judgtient and sense of p~dportion and good 
taste. Har own Judgment appears tor.ave been good in treating the .matter 
more or less as a joke and not creating a scene, especially in view of 
her apprehension that, if her husband returned and found the accused 
attempting to kiss her, ha might readily yield to a natural impulse a.nd 
strike the accused thereby ca.using a scandal. 

In m,y opinion accused's conduct and demeanor while in the 
dining room and during the incident with Ure. Uhlman Just discussed 
do not appear to have been such as to demonstrate tlw.t the accused is 
not fit to.remain an officer in the Army, and that consequently they 
do not constitute a.violation of the 95th Article of War. 

6. The offenses alleced in Specifications 2 and 3 are so closely 
related that they ms.y be considered together. It is undoubtedly true 
the.t, ordinarily, the unauthorized and unlawful breaking ru:d entering 
of the apartment of a brothar officer in the night time and a.ai,inst the 
will of the lawful occupo.nt thereof, as alleged in &Jecification 2, 
as well as the actions described in Specification 3, would constitute 
conduct unbecoming an officer e.nd a gentlenan within the r.:ea.ning of the 
95th Article of War. However, as hereinabove indicated, the conduct 
alleged in ea.ch of these two specifications oust be welghed in the light 
of all of the circumstances appearing. 

Indeed, few human actions.are, necessarily, of themselves, 
and under all circumstances, such as to constitute the kind of cond1.tct 
denounced by the 95th Article of ·war.·· .l4'or example, it rr.ay be as.id that 
burglary a.nd la.rcen_v both involve conduct unbecoming an officer and a 
gentleman; and this is probably true in nine hundred and ninety-nine 
cases out of a thousand. Yet it is not difficult to conceive or cir
cumsts.ncaa·under which the commission of either or both of these, or 
of even more serious, crir.ies would not constitute such conduct. 

As said by Attorney Gener~l Cushing (6 Ops. Atty. Gen. ~15), 
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"To commit a crime or any sort is, 
to say the least or it, in general, uuorricerlik:e 
ani ungentieman11 conduct. Undoubtedl.j", ca.1e1 
me.1 and do occur, of assault, or even ot hoinicide, 
by an officer of the A.rfrr3, which constitute a 
technical crime at law, the facts or which, when 
they come to be scrutinized by tha eye of a 
court-martial, would be held the reverse or criini
nal, and highly honorable to the party accused. 
!?hese are exceptional ca,es." 

I consider that we are now considering an exceptional caaa. so in each 
ca,e the conduct charG9d as a viola.tion or th.ii Article must be weighed 
in the light of all the circumstances. 

7. In the instant case we have to consider a YOU%16 officer ot 
previous excellent character and unblemished reputation, who, under the 
stimulua of strong drink, we.a g11ilty of certain r1pr1hen11ble actions 
which hi undoubtedly would not ba.ve 10.111111tted had he been sober. ~• 
tact ot hia being drunk 11, or course, no de!enae to the epeoiticationa 
allegins the1e aotion1J but it is one ot the oircumstancea to be con.aid• 
ered in determining whether or not his reprehensible conduct constituted 
a viol&tion or the 95th Article of War. 

!1'.hat the accused was drunk is proTed beyond doubt • not so 
dl'UZlk as not to know where he was and wbA't he was doi?l&, but in a condi
tion which might be described as so befuddled as to depri'Y8 him ot 
ordinary judgment and to make him liable to place a construction upon 
his own action, and those of other, ditterent from the construction a 
sober peraon would place upon them. li9 was in a Jovial, sociable mood 
as is eTidenced by his joining the ta.mi~ ot Lieutena.nt Uhlman, his 
inTita.tiona to parta.ke of his liquor, a.nd his desire to remain with the 
tamiq when they went to their rooms. .A.a frequently ba.ppana with 
persona under the influence of liquor,. he 1eema to have become demon
stratiTel, affectionate but apparently with no very definite preference 
as to who should be the object of his a.tfections. lb:s. Uhlman, to end 
hi1 demonstrations toward her, BU6g8Bted t:a.t he go in and ki11 her 
bab1. !t'h.h sugge1tion eeems to have imprened itaelt q,on. and sunk 
into, his gin-befogged mind; tor later, after he hAd succeeded in enter
ing the Uhl.ma.n apartment, he expreaaed a duire to kias the bab1 good• 
night a.nd attempted to go into the baby's roam tor that purpose. J.lao 
there is soma evidence, not altogether olear, that, when 1eeking ent~e 
to the apartment, he said somethiJlg to the effect that what he wanted 
n, to kill the baby goodnight. 

Lieutenant and Ura. Uhlllan made no obJection to hil goi~ 
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into their bedroom and visiting with them. In his ·confused mental 
condition it is reasonably possible thl\t he was unable to distinguish 
between the propriety of his being in the apartment when Lieutenant and 
?.!rs. Uhlma.n were there and the impropriety of his· seeking entrance 
when !.!rs. Stewart was alone with the baby. When the accused sought 
to induce ?,!rs. Stewart to adinit him, while she refused, explaining that 
she was re~dy to retire, she does not appear to have evinced any particular 
resentment or indig?Jation. When he asked her if she did not like him 
she intimated that she did not like him in his then drunken condition. 
I am not satisfied that, with his ternporsrily impaired mental processes, 
he did not get the impression that she was pretending 1o be coy and that 
there would be no serious objection on her part if he did come in. It 
seems to me quite possible that he had the gin-engendered notion that 
it would amount to nothing more than a mischievous lark if he were to 
raise the latch and slip in. Accordingly he entered through the bath• 
room door which, it appears probable, could have been prevented by L!rs. 
Stewart by the simple expedient of holding the bathroom door so that 
there would have been no crack through which to insert the knife and 
raise the hook. Finding trrs. Stewart at the outside door of her bed• 
room, which she had unlocked, he pushed her away from the door, relocked 
it, and put the key in his pocket. He then suggested that they go into 
the other room where they would not be likely to awaken the baby and 
he started to put out the light; but, when ?:!rs. Stewart objected, he 
~id not do so. lie told Mrs, Stewart to €0 into the other room and she 
followed his direction, going a.head of him, whii• he restored the key 
to the lock of her bedroom door. Mrs. Stewart at no time cried O'Q.t for 
assistance. On the contrary she sat down or laJ down - it is not clear 
which - and chatted with the accused about various subjects, although 
she was clad only in her night clothing, slippers and a bathrobe. She 
SiJ€gested smoking and they both had cigarettes - how~ doe, not 
appear. When she got up he also arose, but it does not appear that 
she made any further attempt to leave the room. When he attempted to 
kiss her and she objected, he appears to have used no force to overcome 
her objections; and when, since she was not willing to be kissed in a 
normal 'WS.1', he proceeded to kiss her bare !eat, there is nothing ·to 
indicate that she rnade any protest. Ji'inall.y he azmounced that he was 
going into the other room to kiss the bab7 goodnight. Then, instead or 
slipping out through the door or the room in which they wete at the time, 
Mrs. Stewart placed herself in the doo~ between the Uhlman bedroom 
and the bathroom and, when the accused attempted to pass her, 1he pushed 
him. Re, as she says, pushed back and she fell down. Thereupon the 
accused picked her up 11.t1d laid her on one or the beds. What occurred 
there need not be further described, but it is to be noted that even 
then there was no outcr;y from l'lrs. Stewart, but, by pretending that she 
heard somebody coming up ;I.he ataira, she induced him to cease his atten
tions. Then and then on.1.1' d{d she seek·any assistance. When he asked 
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her to find out what time it was she left the bed, 'Wint downstairs, 
apparently with~ut interference by-the accused, and called an enlisted ' 
attendant to come t"Q;> to the ape.rtment and remain until the return or 
Lieutenant and l:rs. Uhlman. 

In view of all the circumstances I a.m not satisfied that the 
attitude and conduct of l.xs. Stewart, however Justified they may have 
been under all tl,e circumstances, rray not have induced the accused, 
by reo.son of his r,ental condition due to drink, to believe, though 
erroneously a.a the evid~nce discloses, tr~t he was being led on by ?!rs. 
Stewart and that she was not averse to a flirtation and a bit of rnther 
hectic love-making. If accused's conduct was brought a.bout by such 
a.n impression on his pa.rt, then I s.m not preps.red to say that his behavior 
on this one occasion, under all the circumstances, shows him, not\·rith
st~nding his excellent past record s.nd reputation, to be unfit to remain 

1s.n officer. Therefore, applying the teats s.nd principles quoted in 
para.graph 4 hereof, I wn of the opinion that the record of trial does 
not satisfactorily establish violations of the 95th Article of War, and 
that the accused should be given the bene!it of the doubt and convicted 
only of violations of the 96th Article of War., .. 

a. In reaching the s.bo-ve conclusion I' have considered no evidence 
outside the record of trial proper. From other pa.pars accompanying 
the record, hqwever, appear.a. number or fa.eta which tend to support 
rri;r conclusion reached from the record. 

Before formal charges were preferred the subject ms.tter or this 
case was thoroughly investigated by !Sajor Carleton Coulter, .J'r., 21st 
Infantry. In his report of investigation he expressed the .following 
opinion: 

' urt is believed that Lieut. LOWI7-'s conduct on this evening 
wa.s merely foolish and not vicious. ·ilia result of intoxication 
upon a tecperament such as this officer possesses could easily 
result in ma.king him a.ct in this boisterous and ridiculous 
manner in which he did a.ct on this occasion. Lieut. Lowry 
even when sober tre~uently acts and talks in a loud boyish a.nd 
boastful manner ~hich is either amusing or ~bnoxious to those 
in his vicinit-J• I have personal knowledge of two occasions 
on which this '.118.nner alone has resulted in his getting into 

·difficulties with two of his commanding o!fice~s. ~ other 
interpretation placed upon the actions of Lieut. Lowry is so 
out of keeping vri th the nature of this officer that it cs.nnot 
be considered by anyone hav_ing a. thorough knowledge of him. 
His background, his upbringing, and hls whole attitude toward 
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himself and others would all tend to prov~nt his being guilty 
of any vicious or criminal act, no rne..tter how far under the 
influence of liquor he might be. ~a testimony of every 
witness stresses the boisterous and irresponsible ne.ture o! 
his conduct, while there is that of the two most damaging, 
:Mrs. Uhlman and 1.'lrs. Stewart, tha.t cannot be interpreted in 
this light, which is believed to be the true one. The infer
ences against this officer are more the result of circumstances 
than of testimony." 

!Jajor Coulter' s racornoend.ation was as followu 

"That Lieut. Lowry oe disciplined for his 
Condition and conduct on the night of June 5, i934, 
but that ha be dealt with a.a leniently as is con
sistent with discipline." 

The regimental coor,ia.nder, Colonel H. Clay M. ~plea, 21st 
Infs.ntr;r, concurred in I:ajor Coulter I s findings and recommended, in view 
of accused's previous excellent character, that he oe reprimanded. The 
brigade commander, l3risudier General James B. Gowen, considered tr.at a 
mere reprimand would be inadequate and ~ecommended trial under the 95th 
Article of War. The trial judge advoca.te and five of the ten nembers 
of the coart by which accused was tried and;found guilty have recommended 
that the sentence be mitigated by substituting for the dismissal a 
reduction of 750 files on the promotion list. 1~1is recor:1mendation is 
particularly significant in view of the fact that since the findings and 
sentence were concurred in by at least two thirds of the members of the 
cou.rt not lass than two of these five me~bers must have voted for con
viction of a violation of the 95th Article of Wa.r and for the sentence 
of dismissal. 

The reviewing authority, General Halstead Dorey, it is true, 
approved the sentence as adjudged and forwarded the record for action 
under the 48th Article of War; but it must be remembered t:iat he had 
no power to commute the sentence. He was obliged either to approve 
or to disapprove the sentence, the President alone having power to com
mute. 

9. ]'or reasons hereine.bove indics.ted I recommend tr.at, in tie\V 
of the peculiar circumstan¢es of this case, only so much of the findings 
be approved as involves findings of guilty of the specifications in 
violation of the 96th Article of War and tha.t the sentence be confirmed, 
but, because of the previous excellent racord of the accused, of ·the 
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extenuating cir~UlllStances appearing in the record, and of the clemency 
recommendation of the trial Judge advocate and five members or the court, 
I recommend tha.t the sentence be commuted to a reductian of 750 files 
on the promotion list. 

10. Inclosed herewith for use in case you approve nv views 
and recommendations are a draft of a letter for your signature transmit• 
ting the record to the President for his action and a form of action by 
him as confirming authority designed to carry nv recommendations into 
effect. Also inclosed is an alternate last page of the letter to the 
President to be substituted in case you approve the views of the Board 
of Review, together with an alternate form of action designed to carr;y 
those views into effect. In addition there is inclosed a memorandum 
of certain correspondence concerning clemency., 

,ia~ 
Uajor General, 

The Ju,dge Advocate General. 

5 Inclosuress 
Incl. 1- Record of trial. 
Incl. 2- Draft of letter for 

sig. of Sec. of War. 
Incl. 3- Alterne:•:e last pa.ge of 

same. 
Incl. 4- rorm of executive action. 
Incl. 5- Alternate form of same. 
Incl. 5- Memo. of correspondence 

concerning clemency. 
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WAR DEPARTMENT 

In the office of The J'Udge Advocate General 
Washington, D.c. 

Board of Review 
CM 202359 NOV lg l;,J4 

UNITED STATES ) EimITH CORPS A.REA. 
) 

v. ) Trial by G.C.M., convened at 

First Lieutenant ROY P. 
) 
) 

Fort Sill, Oklahoma, August 
l, 1934. Dismissal and con

TORNER (0-15403), 1st 
Field Artillery. 

) 
) 

finement for one (1) year. 

OPilUON of t~ BOARD OF REVIEW 
HALL, TURNBULL and KING, Judge Adyocates. 

l. The Board of Review has exemined the record of trial in the 
case of the officer named above and subl!li.ts this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following charges and specifi
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that First Lieutenant Roy P. TUrner, 1st 
Field Artillery, United States .Army, did, on or about 
J'Uly 3, 1934, between Fort Sill, Oklahoma, and Lawton, 
Oklahoma., on the Fort Sill-Lawton Highway, within the 
State of Oklahoma, wrongfully and unlawfully operate 
a motor vehicle over said highway, while under the 
influence of intoxicating liquor. 

CHARGE II: Violation of the 95th ii.rticle of War. 

Specification: In that First Lieutenant Roy P. TUrn.er, lat 
Field Artillery, United States army, did, on or about 
July 3, 1934, between Fort Sill, Oklahana., and Lawton, 
Oklahoma, on the Fort-Sill.. Lawton Highway, within the 
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State of Oklahoma., while operatine a motor vehicle 
on said h.i..ghway, wrongfully and unlawfully strike 
Private John H. Rutan, Battery E, lat ·Field artillery, 
a pedestrian a.long said highway, with the said motor 
vehicle, which the said First Lieutenant Roy P. Turner 
was then and there operating and did wrongfully and 
unlawfully tail to stop and render aid and assistance 
to said Private John H. Rutan. 

CHARGE III: Violation of' the 93d Article or War. 

Specif'ication: In that First Lieutenant Roy P. Turner, lat 
Field Artillery, United States Ai:my, did, between Fort 
Sill, Oklahana., and Lawton, Oklahoma, on the Fort Sill
Lawton Highway, w1 thin the State ot Oklahoma., on or 
about July 3, 1934, willfully, feloniously and unlaw
fully kill Private John H. RUtan, Battery E, 1st Field 
Artillery, by striking him w1 th an automobile. 

Accused pleaded not guilty to all charges and specifications and 
was found guilty of' all, except that the court excepted the word 
"willrully" from the Specification, Charge III. No evidence of' previous 
convictions was introduced. Accused was sentenced to dismissal and 
confinement at hard labor for one year. The reviewing authority approved 
the sentence and forwarded the record of' trial for action under the 48th 
Article of War. 

3. A tew preliminary matters must be considered before taking up 
the evidence: 

a. The defense challenged Captain RUssell c. Snyder, 1st Field 
Artiller,y (R. 4), on the ground that he was the commanding officer ot 
Battery E, 1st Field Artillery, to Which the deceased belonged, and had 
handled certain papers in the case. On being s110rn w1 th respect to his 
competency as a member of the court, Captain Snyder testified that he 
was the commanding officer of Battery 'E, 1st Field Artiller,r, to which 
the deceased, Private John H. RUtan, belonged, and to which Private 
Starrett, an important witness for the prosecution, also belonged (R. 5) • 
.lt.f'ter Ruta.n's death, witness opened one or two personal letters belonging 
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to him. He also e.rranged for and participated in Rutan's funeral. 
The witness has no knowledge or the facts in the case nor any prejudice 
or personal interest therein. He has not formed an opinion as to the 
guilt or innocence o:r accused nor discussed the case with the trial 
judge advocate or his assistant (R. 6-8). The court overruled the 
challenge or Captain Snyder for cause. The Board or Review is or the 
opinion that it acted correctly in so doing, as no su~stantial evidence 
was introduced tending to show bias or other disqualification on the 
part of the challenged member. 

b. Before pleading to the general issue, the defense submitted a 
plea to the jurisdiction or the court on the ground tha~ the alleged 
offenses took place of'! the military reservation and within the exclusive 
jurisdiction or the state or Oklahoma, and rurther that the accused was, 
in substance, being tried ror murder within one or the states of the 
union in time of peace, in violation of the 92d Article of War (R. 11, 
et .!!9..•). The argument to support this plea was substantially as folloe: 
By section 10324, Oklahoma Statutes, driving an automobile when drunk 
constitutes a felony. By section 2216 of the s8llle statutes "homicide 
is murder in the following cases:•** Third. When perpetrated without 
any design to effect death by a person engaged in the commission of any 
felony". It is therefore murder under the laws or Oklahoma to kill a 
man, even without any design to effect death, by running into or over him 
while driving an automobile llhen drunk. The specifications under Charges 
I and III, taken together, show ~at accused was charged with killing a 
man by striking him with an automobile driven by accused while under the 
influence of intoxicating liquor. 

The court overruled the foregoing plea, and the Board of Review 
concludes that it acted correctly in so doing. Admitting for the sake 
of arE,'Uillent that killing a man by driving an automobile over him when 
the driver is drunk coDStitutes murder in Oklahoma, the conclusions 
sought to be drawn by the defense do not follow. There are seyeral 
answers to the position of the defense, any one of which alone is 
sufficient: 

(l) Accused is an officer of the Regular Army and therefore 
subject to the Articles of War at all times and places, even if within 
the territorial jurisdiction of Oklahoma. The word "murder", as used 
in the 92d. Article of War, does not have a different meaning in each 
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state, according to the deriniUon of murder by the common law or 
statutes thereof, but a single meaning at all places. Mllrder is defined 
1n federal law as follows: 

"MU.rder is the unlawful killing or a human being 
with malice arorethought. * * *•" Sec. 273, Federal 
Penal Code, USC 18: 452. 

It is stated in paragraph 148 !.• Manual for Courts-Martial, that -

~ice arorethought may exist when the act is 
unpremeditated. It may mean any one or more of the 
following states or mind preceding or coexisting wit4 
the act or omission by which death is caused:*** 
intent to commit any felony.• 

Manslaughter is defined in federal law as follows: 

"Manslaughter is the unlawtul killing of a human 
being without malice. It is of two kinds: 

First. Voluntary,-Upon a sudden quarrel or heat 
ot passion. 

Second. Involuntary-•In the commission or an un
lawful act nor amounting to a felony, or 1n the commission 
or a lawful act which might produce death, in an unlawful 
manner, or without due caution or circumspection.• 
sec. 2:14, Federal Penal Code; USC 18: 453. 

The Judge Advocate General in interpreting the meaning of the word 
"felony", as used in section 1118, Revised Statutes, which forbids the 
enlistment of any person "ll'ho bas been conTicted of a felony", has 
expressed the opinion that the purpose of this statute is entirely 
federal and that in such case it is a well established principle that 
the definition must be found exclusively in federal law, and only upon 
failure or federal definition may resort be had to the common law. He 
bas further expressed the opinion that there is no authority for lookinS 
to the laws or the various states and territories. Ops. ~AD, 1918, p. 707. 
Since the definitions or murder and manslaughter quoted above are those 
of federal law, it follows that the definition of the word "felonytt, as 
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used therein and in the Manual tor Courts-Martial, must be sought iD 
tederal law, 'O'nder the laws ot the.trnited State• the following crimes 
are telonieas 'l'hoae declared e:q,reaaly or impliedly by statute to be 
auoh, those :punished under their common law name and which are teloniea 
at comnon law, and thoH made a telony by a atate law Tlh1cb ii adopted 
b1 Congre1a, 'O'n1ted statea T, CopperSD.ith,, r. 1ge. Felonies are 
defined. aa tollow1 by federal atatut11 

".Ul o:t:tenaea which may be puniab.ed by death, or 
impriaonment tor a term exceedillS one year, ahe.ll be 
deemed felonies," Seo, 33e, Federal Penal Code; USO 
181 Ml, 

Operatine a motor Tthiole While under the influence ot intoxicating liquor 
haa not been denounced by Congreaa aa an ottenae except in the Code of 
the District of ColWllbia, where, either aa a fir1t or a subsequent ottenae, 
U 11 not punishable by 1mpr1aoment tor more than one year, Code of the 
D1atr1ct of Columbia, title e, 1ec, 247, .lnd it 111 of oourae, not an 
ottenat, much leaa a felony, d the comnon law. Nor 1a there any adoption 
here ot the Oklahoma atatute which declares that driving 'ldlile drunk 
constitute• a felony, 'rhe A.ct ot JUne 15, 19331 48 stat, 1521 reenactilll 
aection 28Q ot the Criminal Code, quoted by counsel (R, 13) 1 11 wholly 
inapplicable to the present caae, By ita terms it applies only to placea 
described in section 272 ot the Criminal Code, 'OSO 181 4l51 1 1,e., on the 
high eea1 or on a federal reaenation. 'l'he place of the present offenae 1a 
not auc]., Furthermore, the above act e.ppliea by i ta terma only to an aot 
or omiaaion not made penal by any law of Oongreaa, MUrder 1a made penal 
by the Q2d .A.rticle of War and section 273 ot the Criminal Code, 'OSO 181 452, 

(2) la.ch apeoitication muat be taken by 1t,elt. 'rhe specification, 
Charge III, 10 taken, doe1 not allege that aocuaed was drunk, nor doea 1i 
uae an:, other worda bringing the ottenae therein alleged w1thin the 
definition of murder. 'l'be allegation in the Speo1fioation, Charge I, 
that accused 1r1.1 drunk cannot be imported into the s:pecification, Charge 
III, 'l."h• oourt might have acquitted the aoouaed of the specification, 
Charge I, allegins dr1T1ng men drunk, and nnerth1l111 convicted him ot 
the Speoitioation, Charge III, alleging n:ianslaughter, Furthermore, 10 
tar a1 th• pleading• go, th• 1peoitioation1 under Charges I and III, 
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though both referring to the same da7, may han related to different 
times and plaeea on that day-. 

(3) Even though it be true that accused was drunk at the time that 
he coIJJnitted the acts alleged in the Specitication, Charge III, and it 
it be turther admitted that he was guilty ot murder, those circumstances 
did not deprive the court-martial ot Jurisdiction to try him tor man
slaughter, the ottenae alleged in the Specitioation, Cbarge III. Man
slaughter is a leas serious ottense included w1 thin murder, and that 
accused was not charged 11'1 th the most serious ottense that might have 
been laid again.at him is certainly nothing ot which he has any right to 
com.plain. Certain old opiniona ot this ottice digested in the latter 
halt ot paragraph LXII A, Dig. Ops. l.A.G, 1912, p. 1"3, may Hem incon
sistent '11. th what haa just been said. ot the tour opinions there cited, 
the last, C 17462, J'anuary 28, 1905, is lost trom the tiles. In the 
tirat two, R 33, 154, July ll, 1872, and R 34, 250, May 3, 1873, the 
specification alleged all the elements ot murder, though the ottense we.a 
laid under a charge in violation ot an Article ot War pertaining to man
slaughter. The evi9-ence proved murder. This ottice held that the court 
was without jurisdic"tion. In the present case, even it it be admitted 
that the evidence proves murder, the specification does not ellege that 
ottenae. The only remaining opinion, R 42, '49, December a, 1879, in• 
volved an application tor pardon ot a general prisoner serving a sentence 
tor me.nalaughter. Th• Judge Advocate General elaboratel7 reviewed the 
evidence, concluded that reasonable 4oubt existed ot the prisoner's 
guilt, and recommended his pardon. The opinion added that, though the 
offense was charged aa manslaughter, the evidence appeared to show that 
the crime conmitted was murder, which, it had been held by The J'Udge 
Advocate General, could not in time ot peace be brought 'Iii. thin the 
Jurisdiction ot a court-martial by enti'tl.ing 1t manslaughter. It the 
opinion just mentioned or any other of those cited is meant to hol4 that, 
1t an accused 1s charged With manslaughter and the evidence adduced at 
the trial shows that he might have been charged with and perhaps con
victed ot murder, the court 1s without Jurisdiction to proceed with the 
manslaughter trial, tor the reasons already stated the Board ot ReTiew 
1• UJ1able to ooncur. 

'fh• Board ot Review concludes that the court acted correctl7 1:n 
overnu.ing the plea to its juriediotion. 
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4. The evidence tor the prosecution may be summarized as tollowa: 

!.• Sergeant w. s. Shotts, Battery St· 1st Field Artillecy. J.bou, 
midnight, J'U.ly 3, 1934, I was called to the post hospital at :rort Sill, 
Oklahoma, and idanti!ied there Private RUtan, then lying on a table in 
the operating room (R. 24-26). 

· b. Captain Russell F. Ernst, Medical Corps, on July 6, 1934, made 
an autopsy- on Printe John H. Rutan, Battery E, 1st Field Artillery, 
a report or which was admitted as Exhibit II. The defense admitted 
that the witness ,ras an expert. 

CroH-e::mm.ination: There were no bruises from the neck don. There 
were abraaions on the lett side ·ot the body, two lacerated wound.a anterior 
and lateral surtacea, lett lower leg, surrounded. by contused tissue, :S 
inches and 2 inchea long, respectively; small lacerated wound, lateral 
surface, right lo,rer leg; complete compound fracture ot both bones in 
both legs. 'l.bere were akin abrasions on the forehead and brid8e of nose; 
no abrasions on scalJ;>; moderate abrasion o:r lett external ear and on 
right side of lower jaw. The fracture ot both legs m18ht have been 
caused by an automobile running over the legs while the deceased was 
lying 4o1m.. I could not tell whether the deceased •• atru.ck: frcm the 
tront, r-.r, or sJAe. 'l.be sutures in the wounda nre on the anterior and 
laMnl 81lr1'aON of the left leg. I observed no bruisH on the bod7 trom 
the neclc &>wn and the a~dominal organs were all right (R. 26-29). 

o. George c. Robison, Route 4, Lawton, Oklahoma. I l1Te on the 
:rort Sill-Lawton Highway- across the road from Highland Cemetery. .lboUt 
10 o•olock on the evening of J'U.ly 3, I had just come in and bad laill 
don. in bed on the front porch. I heard a racket in tront of the houee 
and thought a goods box had fallen from a oar. The driver went on don 
near the cemetecy entrance and stopped tor a vecy fe,r aecoil,ds. I didn't 
see anybody get out. The car was going north toward l!'ort Sill. I aa,r 
a white bulk on the road. I noticed a car from the south stop at thia 
bulk, back out, turn around and go south. A. bunch ot, cars g&thered 
there and I got up and went out and :round that a man we.a lying there. 

stayed about 'ten minutes until the 8Illbulance took the man a•Y• 

C:roaa-eDmina:Uon: I saw no other cars going north. I didn't hear 
an, c:r1... I bad a olar Tiew ot poaaibl7 7:S yard.a • 

. _.,_ 

I 



(9.4) 

Redirect e:x:amina.tion: There wasn't any moon shining that night. 

Examination by the court: It was possibly 5 or 10 minutes before 
I went out. It must have been 30 minutes, maybe not that long, before 
the ambulance arrived (R. 29-34). 

d. Staff Sergeant William o. Lowe, Field Artillery School Detach
ment Twhite). About 10 o'clock on the night of J'Uly 3, I was driving 
north toward the post on the Fort Sill-Lawton Highway. I found a man 
lying on the right side or the road in rront of the cemetery, just oft 
the edge of the pavement, head toward the road. I stopped, saw the man 
was hurt, turned my car around, drove to the filling station just south 
of ,there, asked them to notify the Lawton officers, and drove back to 
where the man was lying. I noticed glass along the road. Some soldiers 
came along and identified the man as Private Rutan, Battery E, ls·t 
Field Artillery. 

Cross-9xamination: The 1nan' s face was bloody and one of his legs 
was broken. He had a shoe on his left root, but the other was missing. 
Others present and I looked for that shoe. The body was plainly visible 
by my headlights. After I drove back to the filling station and asked 
them to make the call, it was 10:05 by my watch (R. 34-3';l). 

e. Private Joe c. Riddle, J'r., Medical Department. On the night 
of J'Uly 3, I was ambulance driver. I drove to the Highland Cemetery 
and picked up a man lying on the grass close to the edge of the pavement 
and took him to the hospital at Fort Sill, Oklahoma.. 

Cross-examination: I left the hospital at 10:3P p.m. and got back 
at 10:50. He was unconscious but alive•. He had on blue serge pants, a 
white shirt, end one shoe. He was later identified as -Private Rutan 
(R. 39-42). ' 

r. Private Lonnie K. Starrett, Battery E, 1st Field Artillery.· 
On the night of July 3, 1934, I was on area guard, No. 9 post, first 
relief. That post extends from post headquarters south to the warehouse 
back of the ~uarterma.ster corral. About 10:25 o'clock that night a car 
came from the direction of Post Field with a right headlight out and a 
left headlight burning. I was preparing to stop this car when he turned 
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in and stopped of his own accord. He honked the horn several times. 
There was nobody in the car but the driver. He said he wanted somebody 
frori the Constructing Q.uartermaster' s to drive him home. I told him 
that there was no one there. He asked where he could telephone fo~ a 
taxi. I took him to post headquarters. He tried two numbers unsuccess
fully. He said he was an officer in the army but didn't say vho he was. 
Be came back from post headquarters in the car and repeated that he 
wanted some one from the Constructing Q.uartennaster' s to drive hbl home. 
I suggested telephoning for a military police and he wouldn't consent to 
that. He got in his car and pulled around and started back to Post Field. 
I told him there was a car coming and for him to wait awhile. While he 
stopped for a few seconds, I examined the right headlight, and it was 
broken and I saw that the right fender was bent. The right headlight was 
out and was full of glass that had been broken recently. I made a 
mern.orandum of the license number. It -was 464-561, Oklahoma. He was 
dressed in grey civilian clothes. I smelled liquor as soon as he drove 
up, in the car and on hbl. Part of the time he spoke clear enough and 
other times his talk was disconnected and blurred. I took it for granted 
that his car was a Chevrolet, but I won't be sure. • 

Cross-examination: Upon leaving he turned and drove south with a 
little difficulty. He drove awa:y in a proper manner. He drove up, stopped, 
turned around, and drove away, all in a careful and prudent manner. I 
made a statement at post headquarters to Captain Arnold and at that time 
I pointed out this lieutenant, and when I made this statement he had the 
heading under the name of Lieutenant TUrner. I made no report of this 
incident. 

Redirect examination: I have been in t~e service for a year. 

Examination by the court: The odor or liquor seemed to be from the 
man's breath (R. 42-49). 

~· Private Ruf.us Jones, Headquarters Battery and Combat Train, 1st 
Battalion, 1st Field Artillery. Around 10:30 p.m., July 3, Lieutenant 
Holsinger instructed me to look up a one-lighted car. I found such a 
car in the rear of Lieutenant TUrner's quarters with the right headlight 
bent back, pointing straight upward, the lens shattered. There was acme 
glass left in it. The car had a bent right :render and dents in the hood. 
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The license was 464-661, Oklahoma.. I notified Lieutenant Holsinger. 
The dent in the fender seemed to be caused by a soft object, but I don't 
know what bent it. I found what I thought were blood stains on the 
right-hand door on the side of the shield, also three or four strands 
of sandy blonde hair (R. 60-52). 

l• First Lieutenant George L. Holsinger, 1st Field artillery. 
I know accused. He is Lieutenant Roy P. Turner. On the night of July 
3-4, I was prison officer and assistant provost marshal. About ll or 12 
o'clock that night I gave instructions to the guard to look tor an 
automobile with a broken right headlight. I found such a car, which I 
know belonged to Lieutenant Roy P. Turner from the registered number, 
which was Oklahoma 464-661, and from the fact that I have seen Lieutenant 
Turner drive it. ~bout 12:30 that night I saw this car, a Chevrolet 
sedan, with a broken front headlight, dented right front fender, dented 
hood, in the rear of accused's quarters. It was locked up in one of my 
garages in the rear of the guardhouse and has been there ever since, with 
a quantity of broken glass in the lens. I noticed a piece of glass 
wedged under the hood. The next morning, about 10 o'clock, I picked up 
that same piece of' glass and turned it over to Lieutenant Fowler, provost 
marshal. The lettering was printed in the glass, "EVROLE". I also found 
in the car a bottle containing about one-fifth of a qua.rt of gin, which 
I have had locked up in the safe since that time. 

Cross-examination: This piece of glass was wedged under the hood 
on the right side. The only part that I took in the identification of 
Private Rutan was the checking of the battery numbers taken from his 
clothing. The clothing belonged to Private George G. Meyers, Battery E, 
lat Field Artillery (R. 52-56). 

The court at this point took a recess and examined the automobile 
in question. 

1. Joe Bailey, Deputy Sheriff, Lawton, Oklahoma. On the night of 
J'\lly 3-4, I investigated an accident which occurred on the Fort Sill• 
Lawton Highway, near the Highland Cemetery. I found an an:ny man there 
lying beside the road. He was sent to the hospital. I also found there 
headlight glass of an automobile and I gathered up the pieces. On one 
piece of glass that I found were the letters "CH" molded in the glass. 
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I turned these pieces of glass over to Sergeant Roach, military police. 

Cross-examination: I arrived at the scene of the injury around 
10:00 p.m. The man injured was fully dressed with the exception of his 
right shoe, which was misa~ng. Others present and I looked for it but 
did not find it that night. I ma.de another search the next morning 
and looked fifteen steps south and as far north; also to the hedge of 
the cemetery. Beside the glass mentioned, I found some thicker and older 
looking glass fifty·paces,turther south. The glass that I picked up 
was freshly shattered (R. 57•61). 

l• Sergeant William :r. Roach, Headquarters, Headquarters Battery 
and Combat Train, 1st Battalion, lat Field Artillery. On J"uly 3, Mr. 
Bailey turned over to me some shattered glass of a headlight of an 
automobile. It had.the letters •CH" on one piece. I turned that glass 
over to Lieutenant Fowler that night. I was on milit&ry police duty. 

Cross..e:xamination: The day after the accident Mr. Bailey, Lieutenant 
Holsinger, Private Covey, s.nd I made a search for the shoe. We searched 
about 100 yards south and 100 yards east (apparently an error for north). 
I did not go beyond the hedge into the cemetery. I looked over the hedge 
tor the shoe (R. 61-64). 

k. Sergeant Rudolph l?erez, 2d .Ammunition Train• .i:l.t the direction 
of Liaitenant Fowler, I took photographs of a dented car parked in the 
gare.ge at the rear or the guardhouse. I scraped something off the car 
that looked to me like blood. I took it to the station hospital and 
turned it over to First Lieutenant Knox Dunlap, It is marked on the 
photograph where I made the scrapings (Exs. III, IV and V, received in· 
evidence). 

Cross-examination: I have had considerable experience in finger
print work. I made a minute examination of the car, which has been 
identified by Lieutenant TUrner,~to detennine whe'ther the fingerprints 
of Rutan appeared thereon. I found numerous other fingerprints but 
none of Rutan (R. 64-67). 

1. First Lieutenant Knox !)Unlap, Medical Corps Reserve. I made an 
analysis of scrapings given me by sergeant l?erez and detenn.ined them to 
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be blood. I could not state that it is human blood, as it is necessary 
to have rabbits to test that on and I have no rabbits, but I em con1'ident 
that it is blood. This was in the neighborhood of July 4. 

Cross-o:xamination: Grasshoppers do not have true blood, birds do. 
The scrapings could have been sent to Walter Reed Hospital. There was 
enough to detennine whether it was human blood (R. 6S-70). 

m. First Lieutenant George L. Holsinger, 1st Field Artillery, 
recalled, identified the bottle of liquor found in accused's car, which 
was offered in evidence (R. 71-73). 

n. First Lieutenant H. c. Fowler, 1st Field Artillery. en the 
night-of July 3-4, I was provost marshal, Fort Sill, Okle.homa. As such 
I went to the quarters of Lieutenant ':'Urner about 1 p.m. (apparently an 
error for a.m.), July 4, to investigate the damage to his car. I found 
his ca.r, 1'rhich I knew by the license number 464-661, and I took acme 
shattered glass from the right headlight. I found one piece with the 
nunbers on it "91" and part of "5", which appe~red to be 915. (Piece or 
glass offered in evidence as lSxhibit VI.) The left headlight was not 
broken and has a number on it, 915986. (Left headlight received in 
evidence to be withdrawn at conclusion or trial.) I also have a piece 
of glass which Lieutenant Holsinger turned over to me, which contained 
the lettering printed in the glass "EVROLE". {Offered in evidence as 
Exhibit VII.) I also have an envelope with a piece of glass in it which 
was turned over to me by Sergeant Roach, which piece has three numbers 
on it "986"• {Offered in evidence as ~ibit VIII.) I also have a piece 
of glass bearing the letters "CH", 'Which Sergeant Roach turned over to 
me. (Offered in evidence as Exhibit IX.) I questioned accused whether 
ha ms on the post w1 thin a certain period on the night of July 3. Before 
doing so, I told him that anything he might say might be used against 
him and that he need not say anything. Accused said he had been driving 
his car between 9:45 and 11:30 p.m., July 3. 

cross-examination: I want to the scene of the accident at 11 o'clock 
the next morning, July 4, with Lieutenant Holsinger. I made a thorough 
investigation to locate the missing shoe. The shoe was found July 30 
by Mr. Jackson, caretaker or the cemetery, 10 or 15 yards northeast of 
where the body was found. When I went to Lieutenant TUrner•s quarters 
I awakened him from sleep. In my opinion he was sober. I snelt no 
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liquor. I was w1 thin two teet ot him (R. 73-03) • 

2.• First Lieutenant Winfield W. Scott, 1st Field Artillery. On 
the night of July 30, I lived at quarters 60-E, Post Field, Fort Sill, 
Oklahoma. Lieutenant Turner 11ved in quarters 60-CD, next door, w1 th 
a beaverboard partition betwe.en. On the night of J\11.y 3 or morning ot 
J\11.y 4, I heard a conversativi;l bet'iveen Lieutenant TUrner and Mrs. TUrner. 
I recognized their voices. Mrs. TUrner asked several times what 
Lieutenant TUrner had run into. He answered that he didn't know several 
times, and one time he said nothing. This was atter 12:30 a.m. I was 
awakened by a car driving in at the rear of his house. It might have 
been around l a.m. Mrs. Turner said, "You have wrecked your car again. 
What did you run into?" His reply was, "I don•t know" (R. 83-87}. 

5. The evidence tor the detense may be summarize~ as follows: 

~· H. c. Veteto, plasterer, Lawton, Oklahoma. "I just have met" 
accused. He is Lieutenant TUrner. On J'\l.ly 3, about 9:30 or fitteen 
minutes to 10:00 p.m., I left Lawton w1 th Private Phelps and Corporal 
Covington. I was driving the car. We drove out 11th street toward 
Fort Sill. Phelps was in the tront seat with me and Covington in the 
back seat. Before we reached the "Y", Covington said that he thought 
that a motorcycle cop was following us and to bo caretul in driving. 
I glanced up and saw one light following. I didn't pay any attention, 
I don't recall whether it passed ma. I think this car pulled around near 
the caretaker's house at the cemetery. It stopped in front ot the 
cemetery when we were about one hundred yards behind. The place where 
Private Rutan was picked up was south of' that place. A man got out on 
the east side of his car, on the opposite side trom where he was driving, 
and he came walking towards us trying to 1'lag us down, and I didn't 
know but it might be a holdup and I stepped on the gas. I did not obse"e 
anybody walking north on the highway prior to this. I did not obserTe 
a bundle at the right or the road. I believe that that car followed me 
straight on to Fort Sill. It the car ahead of' me struck any object, I 
couldn't see it. I Just saw you (apparently meaning accused) once and 
saw two other men (perhaps an error tor no other men). I had two lights 
burning on my car. 

Cross-examination: It was pretty dark. I didn't hear any crash 
like a box falling ott e car. I noticed this one-eyed car behind me , 
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in the mirror. We were all drinking, but not too much. Covington was 
drinking quite a bit. When this car stopped by the cemetery, I saw it 
was the same one-eyed car. I saw only one person and .he was out of the 
car. 

Examination by the court: I thought it was a Plymouth two-seated 
car. It was the left headlight which was burning. · The man whom I saw 
had light clothes and no hat. You can see several "one-eyed cars" i~ 
Lawton. I have noticed that they are picked up by the military police
men on the reservation. I had my bright lights on (R. 88-98). 

b. Corporal William L. Covington, Company K, 29th Infantry. Mr. 
Veteto, Private Phelps and I left Lawton about 10:30 ~.m. via the Fort 
Sill Boulevard. Before we reached the junction of the Cache road, I said 
to the others that it looked like·a motorcycle cop was following us. 
I looked back twice that I remember. I can't say whether that car passed 
us. ~bout even with the house of the caretaker of the cemetery, a car 
passed us going north. our li£hts were burning but I don't recall 
looking ahead; I was watching the left side of the car I was in. I 
didn't see a car stop. I saw a man approaching, walking south. Tb.at 
was the only thing I saw. We passed that car. I didn't notice whether 
it had one light or not. Later I observed a "one-eyed car" approaching 
from the rear. r;e turned •on the CMrC road and that car proceeded north. 

Cross-examination: I am not sure that the man I saw walking came 
fron the parked car. I didn't see any people in the car. The man that 
I saw didn't make any gestures with his hand. 

Examination by the court: The parked car followed us. I can't say 
that it was the same car that followed behind us before (R. 98-104). 

c·. Private 1:0rton G. I'helps, Company K, 29th Infantry. I left 
Lawton about 9:45 p.m., July 3, w1 th Corporal Covington and Mr. Veteto. 
I was in the front seat with Veteto. Covington said that he thought 
that there might be a motorcycle cop behind us. As the car passed us, 
near the little white house at the cemetery, I saw it was a car with one I, 

light. The only person I saw on the highway was at the south end of the 
car that was parked on the boulevard in front of the cemetery. The car 
that we saw there is the one that had the one light and passed us near 
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the caretaker's home at the cemetery. I did not see a bundle or white 
object. A man got out of the car at the right-hand side and waved his 
hand, walking south toward us. I thoUEht the car was a Plymouth. His 
left headlight was burning. That car followed us. 

Cross-examination: Nobody was in the parked car. 

Examination by the court: I was sober. We were going 25 miles an 
ho~r when the car passed us, and then Veteto stepped up to 45 miles when 
we passed the car that was parked. I told Veteto it was a highjacker 
and to step on it. I did not recognize the man who got out or the parked 
car. I have not seen him since tom::, knowledge (R. 104-110). 

d. Private George Meyers, Jr., Battery E, 1st Field Artillery. 
Prior-to his death, Private Rutan and I were in the same organization. 
We attended to the stables and bunked .together. We were close friends. 
Rutan' s hair was very dark black. He was in the habit of borrowing 
clothes trom me. The night before that on which he lost his lite, he 
came in after I had retired and made the remark, "I 1'111 get that son
ot•a-bitch or he will get me or I will get myselt"• Ee seemed despondent 
and worried. He said he had trouble with a woman. The de. te that he lost 
his life I had been on a picnic. When I returned I went to care for the 
horses at the stables. RU.tan was there. He said, "See all these horses; 
I fed them all myself, but I will not do it again.*** They think I 
care, but I don't give a damn". We had dinner and went to the barracks 
and he said good-bye. He said, "If you ever see me again, you will not 
see me like this" (R. 110-113). 

6 a. The prosecution recalled as a witness in rebuttal First 
Lieutenant H. c. Fowler, lat Field Artillery, but Lieutenant Fowler's 
evidence related to a conversation between himself and the county attorney 
as to the trial of accused before a court-martial rather than a state 
court (R. 113-116). It is not thought necessary to abstract it. 

b. The court recalled Private Lonnie K. Starrett, Battery E, 1st 
Field-Artillery, whose testimony may be summarized as follows: In going 
to and from post headquarters accused staggered. His eyes were slightly 
red and bloodshot. I couldn't notice it so much when he first got out 
of the car, but I am positive he had been drinking. 
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Examination by the prosecution: I smelled liquor on him. He had 
some ditfi cul ty 1n turning the car around. 

Examination by the defense: He drove up in a careful and prudent 
manner. I considered accused drunk, but not dangerously so. I examined 
the headlight and saw the dent in the fender. I saw no dent in the hood
cii. 116-119). 

c. The prosecution calle~ as a witness in rebuttal Major John u. 
Taillr8.Z, Medical Corps, Who testified: I examined Private Rutan on the 
night of J'uly 3, 1934. He had intercranial injury which caused his 
death. He could have been struck with some object on the cranium. I 
was very caretul to get any smell of alcoholic liquor, and I couldn't 
find any evidence of it. 

Cross-examination: Rutan also had compound fracture of both legs. 
Those were his injuries. The head injury could have been caused by 
hitting Rutan with some object, most any kind ot object. The compound 
fracture 01' both legs could have been caused by running over the· legs 
with a car or truck. 

Examination by the court: He died from the injury to his head and 
not from something else (R. 119-121). 

7. The exhibits in this case are 01' great importance and particular 
attention is invited to them. They may be listed and described as follows: 

E:xliibit I: Map of Fort Sill and vicinity, not, however, including 
the site 01' the accident, which was just 01'1' the south edge of the map. 

Exhibit II: Autopsy Protocol, 'the important P,art of which may be 
sUI!lllarized as follows: 

THE FIELD ARTILLERY SCHOOL 
STATION HOSPITAL 

Fort Sill, Oklahoma. 
July 6, 1934. 

A.UTOPSY PROTOCOL in the case of Private John H. Rutan, who died 
2:47 p.m., Julye, 1934. Admitted to hospital July 3, 1~34. 

GENER.ll, EXAMINATION: A.bout 70 inches in height and weighing about 
150 pounds. Hair brown. Skin abrasions on forehead and bridge or nose. 
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None on scalp.. Moderate abrasion of left external ear and on 
right side of lower jaw. Two sutured lacerated wounds, anterior 
and lateral surfaces, left lower leg, surrounded by contused tissue, 
and respectively 5 inches and 2 inches long. Similar wound, halt 
inch long, lateral surface, right lower leg. Complete compound 
fracture, both bones, both legs, junction of distal and medial 
thirds. Small hemorrhage, left temporal muscle. Small subcon
junctival hemorrhage, each eye. 

CRANIAL CAVITY: Contusions and small lacerations over vertex or 
brain at the junction of the occipital and parietal lobes, bilateral. 
Small subdural hemorrhages in same area. The cortex is injected and 
edematous throughout. Hemormage between the temporal lobe, right, 
and tentorium. No skull :fracture. Except as above, brain nonnal.. 

THORACIC CAVITY: No tree fluid. Except for moderate congestion, 
lungs normal. Heart and aorta normal. 

ABDCUINA.L CAVITY: No :free fluid. Abdominal organs and walls normal. 

DIAGNOSIS: l. Cerebral contusion and laceration, moderate, vertex ot 
brain at junction ot parietal and occipital lobes, bilateral. 2. 
Hemorrhage, subdural, moderate, same area. 3. Hemorrhage, moderate, 
between tentorium and temporal lobe, right. 4. Fracture, compound, 
comminuted, both bones, both legs at junction or middle and lower 
thirds. 

Exhibit III: Photograph or top or hood or accused's automobile 
showing dent on rigllt side, just in front or windshield, 3/4 inch deep 
and 13 inchee long, also having place marked .llhere blood was found. 

ExhibitBIV and V: Photographs of accused's automobile, eh.owing 
the dent above mentioned, also right headlight bent back, dent on right 
fender, and hood overlapping radiator on right side by l inch. Blood 
and oil on glass or right front window also shown. 

Exhibit VI: Piece of glass showing numbers "gl" and part of another 
number which might be a •5• or a "3", taken from right headlight or 
accused's car by Lieutenant Fowler (R. 74). 
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Exhibit VII: Piece of glass showing the letters "EVROLE" and 
beneath them the word "TOP", found by Lieutenant Holsi:c.ger wedged under 
the hood of accused's car (R. 54,75). 

Exhibit VIII: Piece of glass showing the figures "86" and pre
ceding them part of another figure, which might be ·a "9~ or an "8", 
picked up by Bailey in the road where deceased was found (R. 57, 58, 61, 
62, 76). 

Exhibit IX: Piece of glass bearing the letter "C" followed by part 
of "H", picked up by Bailey in the road where deceased was found (R. 57, 
58,61,62,75). 

A bottle of gin, partly filled, found in accused's car (R. 71,72), 
and the lens of the left headlight of accused's car, unbroken, and 
bearing the nU!:lber 915986 (R. 75), were received in evidence and with
drawn, but were not numbered as exhibits. 

8. The moat important question for consideration is whether the 
evidence supports the findings of guilty. This question may be 
separately considered with respect to each charge and the specification 
thereunder. 

a. The Board of Review first takes up Charge I and the specification 
thereunder, alleging driving while drunk. The most direct evidence on 
this point is the testimony of :Private Starrett, the sentinel at post 
headquarters (R. 42-49,116-119; ~' this opinion, pp. 8-9,15-16). 

It is true that the witness did not in so many words say that the 
man with whom he conversed on the night of J\11.y 3, and about whom he 
testified, and the accused present in court were one and the same person; 
but he fixed the time of the conversation as 10:25 p.m. (R. 43), and made 
a memorandum of the number of the car of the man with whom he talked as 
464-561, Oklahoma (R. 44), which was the number of accused's car (Lieu
tanant Rolsinger, R. 53); and accused admitted that he was driving his 
car between 9:45 end 11:30 that evening (R. 78). Hence the identification 
is sufficient even without referring to the somewhat ambiguous further 
testimony of Starrett, as follows (R. 48): 

"Q.. When did you know him by the name of Lieut. Turner? 
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A. I made a statement at Post Headquarters to Captain 
A.mold and at that time I pointed out this Lieu
tenant and when I made this statement, it had the 
heading under the name of Lieut. TUrner.tt 

Apparently, by ttthis Lieutenant" the witness meant the accused then 
present before him. 

What, then, does Starrett say as to the ~~briety of the man whom 
he saw on that occasion? He says that he considered him dI'Ullk, though 
not dangerously so (R. US). This positi,'{e statement would alone be 
sufficient to sustain the finding, out the witness supported his con
clusion by citing definite indications of drun)!enness. The witness 
smelled liquor on the ma.n's breath (R. 44,49), the man's talk was at 
times "disconnected and blurredtt (R. 44), he staggered (R. 117), and 
his eyes were slightly red e.nd bloodshot (R. 117). 

That a partly r-illed bottle of gin was found in accused's car 
(R. 54,71) also tends to prove this specification. The Board sees no 
merit in the objection of the defense counsel in a brief filed by them 
that this bottle was inadmissible because not shown to- counsel before 
trial (brief, p. 9). It is alone a sufficient answer that, when the 
bottle was ottered in evidence, the defense was expressly asked if there 
was any objection to its admission and answered, "No objection" (R. 71,72). 
The objection in the brief therefore comes too late. BUt, apart from 
this, though disingenuous conduct or sharp practice on the part of the 
military police or trial Judge advocates is not to be condoned, it is 
not shown that any such occurred (see R. 81). The Manual for Courts
Martial contains no requirement that all. the prosecution's exhibits be 
shown to the defense before trial, nor is there any settled practice to 
that effect. 

The evidence above smmna.rized and certain other evidence hereinafter 
discussed (post, this opinion,pp.:33-{36), clearly prove drunkenness within 
the definition givan in the Manual for Courts-Martial, paragraph 145, 
namely, "any intoxication which is suti'icient sensibly to impair the 
rational and full exercise of the mental and physical faculties"• The 
fact that, 1"hen Lieutenant Fowler went to accused's quarters and awakened 
him about l a.m., two and a halt hours later, accused was sober and did 
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not smell of liquor, is not considered sufficient to offset the more 
nearly contemporaneous eVidance already mentioned. 

b. The Board next considers Charge II and the specification there
under-alleging that accused, while operating a motor vehicle, wrongfully 
and unlawf"ully str-u.ck Private Rutan, a pedestrian on the highway, and 
wrongfully and unlawf"ully tailed to stop and render aid. The word 
"unlawfully" in the final clause of the specification was ill chosen, 
as the Board has been unable to discover any statute of Oklahoma. or other 
applicable law requiring the rendition of aid under such circumstances. 
However, the omission by accused (if proved) may be considered unlawful 
in the broad sense that it was violative of the 95th and 95th articles 
of War. Was the offense proved? Whether accused's car struck and killed 
Rutan is hereinafter discussed in connection with Charge III and the 
specification thereunder. If it did, the present specification is proved, 
since it is admitted that the accused did not render aid. It is contended 
in the brief filed on behalf of accused that his car did not inflict the 
fatal head injuries on deceased, though it may have run over him and 
broken his legs as he lay in the road unconscious as the result of a 
blow on the head previously received (brief, p. 13). Upon this hypothesis 
the present specification is also proved, except the un1rnporte.nt allegation 
that accused was a pedestrian, as a person driving a car at night should 
keep a sufficient lookout to avoid running over an unconscious man 1n 
the road; and, if he does so, ·should, as a matter of common decency and 
honor, if not of positive law, stop and render aid. 

That failure by an accused to stop and render aid to a person injured 
by his autom~bile, or, in the language of the street, being a "hit and 
run" driver, is conduct unbecoming an officer and a gentleman, in violation 
of the ~5th Article of War, was held by the Board of Review and The Judge 
Advocate General in CM 185023, Corrigan. 

c. Charge III and the specification thereunder, by far the gravest 
of all, allege manslaughter of Private Rutan by striking him with an · 
automobile. The court properly struck the word "willfully" from the 
specification, as the offense, if any, was involuntary manslaughter. 

Was the offense proved? The theory of the prosecution was that 
deceased was walking along the road, presumably near the east edge of the 
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paved portion, i.e., on the right side with respect to a person or 
vehicle traveling toward the post, was hit by the bumper of accused's 
car on the legs between the knees and the ankles, which broke both 
bones in each leg; that deceased was thrown against the right headlight 
and radiator and on top of the hood of accused's car, causing the 
various breakages, dents, stains and displacements on the aut001obile, 
described in the testimony and shown in the photographs {Exs. III, IV 
and V); and that the body then fell off on the east or right side of the 
road where it was found. Either by striking some part of the car or by 
striking the ground the head injuries were caused which resulted in 
death. The contention of the defense, as shown by inference from the 
questions and cross-questions asked at the trial, and as set out in the 
brief since filed by it, is that the injuries to deceased•s body and 
accused's car are inconsistent with the theory of the prosecution. It 
is pointed out that there were no bruises or wounds on deceased between 
the neck and the knees {Ex. II; R. 28,29), and no fracture of the skull 
(Ex. II). The brief for the defense says {p. 12): 

II 

"It is difficult to imagine how the automobile belong
ing to the accused, if 1t had in fact struck the deceased 
Rutan, could possibly have been dented, crushed, and bent 
in the way it was, on the right front fender, on the head
light, on the radiator shell, on the hood, on the tag and 
bracket, and on the cowl, without inflicting some wound, 
bruise, or contusion on the body and arms of Rutan." 

After adverting to the testimony of Private Meyers that deceased 
was worried and anticipated a fight with some one (R. 110-113), the brief 
suggests (p. 13): 

"What may easily have happened, is that Rutan was 
brutally assaulted about the head with some heavy instru
ment, and was thrown from an automobile, at or near th'e 
place vmere he was found, and that his legs were broken 
by being run over by some vehicle, which both medical 
officers testified {Record, PP• 28 & 121) could have 
caused their fracture.ft 

The brief also mentions the testimony of Mr. Robison, who was in bed on 
the porch of his house near where the deceased was found, that he saw 
nobody walking along the road (R. 32,34) and that (R. 30) "There was a 
cormnotion or racket in front of the house; I thought a goods box had 
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fallen from a car". 

It does not seem probable that Robison, in bed and about to go to 
sleep, would have noticed a man walking past his house on the road. 
Rad RUtan been thrown from an automobile to the road it is unlikely 
that the impact of his body with the road would have made the noise 
heard by Robison that caused him to think tl:at a "goods box had fallen 
:f'rom a car". But, on the other hand, the impact of accused's car with 
RUtan, and particularly that of Rutan's head,or other part of his body, 
with the body or the car at tee place where the hood and cowl were 
dented, would have been likely to have caused just such a noise as 
Robison heard. 

But the evidence which in the opinion of the Boa.rd is conclusive 
against accused is the broken glass. As has already been stated in the 
list of exhibits (ante, this opinion, p. 18) there was picked up at the 
place where deceasedwas found unconscious a fragment of a headlie;ht 
lens bearing the letter "C" followed by part of an "H" (Ex. IX). There 
was found wedged under the hood of accused's car a piece of similar glass 
bearing the letters "EVROLE" (Ex. \'"II). The uninjured left headlight 
of accused's car bore the number gl5986 (R. 75). There was picked up 
at the place where deceased was found a piece of glass bearing the 
figures "86", preceded by part of another figure which might be a "9" or 
an "8" (Ex. VIII). Still in accused's right hea6light was a piece of 
glass showing the figures "91• and part of another figure which might 
be a "5" or a •311 • 

The defense objects (brief, p. 15): 

"In the two sets of glass exhibits introduced, the 
broken edges did not match in either case." 

The answer is obvious from an inspection of the exhibits. The breaks 
were not clean fractures, In each case there were apparently very small 
fragments or splinters of glass which were not picked up. 

The brief for the defense also says (pp. 14,15): 

"Glass from more than one headlight lens e.s found 
near where RUtan was found (Record, p. -60), and some 
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of it later discarded. In other words, & high degree 
of selectivity was practiced in picking out the glass 
to be used as evidence in this case." 

That there was other glass on the road than that introduced in evidence 
may be admitted; but, as Bailey, the deputy sheriff, llho picked up the 
glass, testified, the other glass was picked up "fifty paces south", 
a considerable distance away from the site of the accident in the 
opposite direction from the presumed direction or travel of the car which 
stni.ck deceased; and this other glass was "thicker and older•. That 
which was picked up was "freshly shattered", as appears both from 
Bailey's express statement (R. 60, 51) and from inspection of the exhibits. 
In other words, Bailey picked up fragments of freshly shattered glass 
at the site or the fatal accident. He naturally and properly did not 
bother with "thicker" glass, i.e., of another make, which was "older", 
i.e., had apparently lain in the road for a time, and which was fifty 
yards off in a direction in Yhich 1 t could not have been carried by the 
death dee.ling car. 

Defense counsel argue that Chevrolet cars are no rarity, nor is it 
uncommon to find glass on the road from their lenses (brief, p. 15). 
Nevertheless, it passes belief that a freshly shattered fragment of glass 
bearing the letters "CR" could be found on the road within a few miles 
and a few hours of the place and time at which accused's car was found 
with a broken lens, a fragment of which bore the letters "EVROLE"; and 
yet come from another car. Add to this the evidence of the other pair of 
fragments bearing numbers. It is incredible that another Chevrolet car 
should have had an accident at precisely that spot and in that accident 
have had its headlight lens broken between the H and the E or CHEVROLET 
and in the middle of the number of the lens. The evidence of the glass 
fragments produces a moral certainty, amounting almost to mathexmtical 
dE111onstration, that accused's car was at the scene of the fatal accident 
to RUtan shortly before the fragments of glass were picked up, and that 
something there happened to it sufficient to jar from it the fragments 
of glass picked up by Mr. Bailey. 

If this be so, and 1! there be considered also the finding of 
Rutan•s unconscious form at the same place as the glass, end the dents 
and stains on accused's car, the natural and logical inference is that 
the accident which jarred the glass from accused's car at that point was 
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a collision of it with Rutan. What other inference is possible? The 
mere running over deceased's prostrate form by accused's ear might 
have broken his legs; and, though highly improbable, it may for the 
sake of argument be admitted as possible that such an occurrence might 
have broken accused's headlight as a consequence of the jar; but such 
an event could not possibly have bent back the headlight, pushed back 
the radiator, and caused dents on the body and the fender and the 
blood stains on the cowl and the window. (See :Exs. III and IV.) If, 
therefore, the theory of the defense be adopted that deceased was 
slugged and thrown unconscious into the road, and if it be further 
assumed that the presence of the glass in the road be explained by 
accused's car running over the deceased's legs, it is necessary to go 
further and assume the occurrence, the same evening or shortly before, 
of another ace ident to accused's car. What sort of an accident could 
it have been? Running into another automobile or inanimate object could 
not cause blood stains. The brief for the defense says that the 
striking and running over of birds, rabbi ts, and other small animals 
is of frequent occurrence, and might explain the blood on accused's car 
(brief, p. 14). Running over a rabbit, skunk, cat, or dog could not 
possibly cause bloodstains on top of the cowl and on the window, nor 
could it cause the dents and displacements already mentioned. With tew 
exceptions, birds are diurnal in their habits. Bats, it is true, are 
nocturnal; but are rarely found. Admitting for the moment that the 
bloodstains on accused's car might have been caused by running into a bat 
or nocturnal bird, such an occurrence could not have caused the dents and 
displacements, as a bat or a bird does not weigh enough. Running into a 
stray horse or cow might cause the bloodstains, dents, and displacements, 
but would have done more. It would have wrecked accused's car completely. 
By a process of exclusion we are brought to the conclusion that the 
previous accident, if it existed, must h~ve been a collision with a human 
being in a standing position. Also, a .collision such as is indicated by 
the condition of accused's car must have caused serious "injuries to the 
person struck. But it, prior to running over Rutan, accused had run.into 
and seriously injured another man, it would be possible for him to ofter 
proof of such an occurrence other than his own testimony. .A.ccused would 
know when and where it occurred and by what witnesses to prove it. Even 
if from drunkenness or otherwise, he did not rememb:3r it, such an event 
would be notorious and mentioned in the newspapers. It the damage to 
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accused's car is to be explained by an accident other than that which 
killed Rutan, it is under the circumstances incumbent upon accused to 
offer some evidence that such an accident occ~rred, but he has not done 
so. When it is shown, as it is by the fragments of glass, that accused's 
car was at the scene of one serious accident; and, further, that accused's 
car was badly damaged about that time, it is for accused to show, if 
such 1re.s the fact, that his car was not damaged at that accident, but 
at another. He has offered no proof of the existence of such another 
accident, though he might have done so had it existed. The conclusion 
is justified that accused's car struck deceased while the latter was in 
a standing position near the place where Rutan•s body was found and that 
that collision caused the injuries both to Rutan and to accused's car. 

Another item of evidence tends strongly to disprove the theory of 
the defense that deceased was slugged and thrown unconscious from a car 
into the road, where his legs were later broken by being run over by 
accused's car or some other. staff Sergeant Lowe, who first found 
deceased lying by the road, testified that deceased was lying on the east 
or right side of the road, •just off the edge of the pavement on the 
grass, head toward the road" (R. 35). That means that the lower part of 
deceased's legs, where the fractures occurred, was well over on the 
grass, five feet or thereabouts from the paved and traveled part of the 
road. The legs could not have been broken by an automobile running over 
them while the body was in that position unless the automobile had left 
the paved part of the road and been driven far over on the grass, a highly 
improbable hypothesis. If the legs were broken by beine run over by an 
automobile, without the tIUnk, arms, or head being injured, which is the 
theory of the defense, the natural inference is tha~ the body was at the 
moment 'lf being run over lying with the legs on the paved part of the 
road and the trunk and head to one side, presumably the right or east, 
out ot the line of travel. Yet if that was the position of the body at 
the moment of its being run over, it must have been carried latero.lly 
five or six feet to the grass and comp:etely turned round, with the head 
in the opposite direction. A.n automobile running over an unconscious 
man in the road might roll him over, but could hardly transport him 
laterally out of its path or turn him end to end. On the other hand, if, 
as the prosecution maintains, deceased was struck while in a standing 
position and tell backward against the right headlight and right side 
ot the radiator and upon the right side of the hood, he would have 
tallen clear of the path of the automobile on the right, to such a place 
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aa that where he was found, and assumed some such position as that in 
which he was found. In other words, the location and position of the 
body are consistent with the theory of the prosecution and the view that 
deceased was struck by accused's automobile while in a standing position, 
and wholly inconsistent with the theory of the defense. 

Certain evidence tending to the contrary should be considered. 

In the first place there are the breakage of the lens, the dents in 
the tender and hood, the bending back of the headlight and the displace
ment of the radiator. It is urged that such damage to a car could not 
occur consistently with the absence of skull fracture and of wounds or 
bruises between the neck and the knees. Deceased weighed 150 pounds 
(Ex. II). Careful examination of the photographs (Exs. IV and V) shows 
that the bracket of the headlight was not bent, but that the rear shell 
of the light, which is thin metal, 110.s twisted. This might have occurred, 
aa well as the displacement of the radiator, by the mere impact of 150 
pounds weight. The glass would of course break easily either from impact 
of the body or from the heel of a shoe. The fender and hood of a light 
car such as the Chevrolet are made of very thin metal. The sudden 
dropping of so much weight on the hood would crush it, even though no 
hard object struck it. The fender might have been dented by the heel of 
a shoe. The bending back of the headlight and the damage to the radiator 
and hood, if caused by the weight of the body as a whole rather than by 
a blow from any particular part, would not necessarily cause wounds or 
bruises. 

The fact is that deceased received a blow on the head sufficient to 
kill him as a result of intercranial injury, but without any fracture 
of the skull (Major Tamraz, R. 120,121; Ex. II). This may be unusual, 
but the unusual character of the situation is the same whether the blow 
was from contact w1 th some part of the automobile, with the ground, or, 
as the defense maintains, by being slugged. Hence this fact constitutes 
no argument against the theory that deceased was killed by being struck 
by accused's automobile. 

The defense also relies upon the testimony of Private Jones, that 
he found three or four strands of sandy bionde hair on the right door 
ot accused's car (R. 52), and that ot Private Meyers that deceased•s hair 
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was very dark black (R. 111). However, the autopsy protocol gives the 
color or deceased's hair as brown (Ex. II). The expression "three or 
tour s tre.nds" would seam to indicate long hair, and not the short hair 
o:r a soldier. The photographs show that the glass in the window in 
question is pivoted and projects when open (]!Jes. IV and V). It may 
be that the hair in question was that or a woman which -caught on the 
glass as she entered the car, and not that of any perso~ run into. The 
only other possible theory, which the defense apparently.:supports, is 
that the hair was that ot some person run into by accus~~~ s car prior 
to the tatal accident to Rutan. But who can that persoR, have been? A 
serious automobile accident to a human being is almost certainly known, 
and can be proved; yet the defense has not shown that anything or the 
sort occurred. 

The Board of Revie~ does not minimize the objections to the view 
Which it takes of the case, but upon a careful review of the evidence 
it considers those objections or far less weight than those which might 
be raised against any other possible view, and particularly against the 
view that accused had had two accidents, in one of which he ran into 
some person other than Rutan, or some object, and injured his car, and 
in the second or which he ran over Rutan's prostrate body. 

As has been said, tAe Board concludes that accused's car ran into 
deceased while the latter was in a standing·position on the road near 
Where he was found unconscious, and tbat that collision caused the damagE. 
to accused's car and the injuries to and death of deceased. ZVen 1! this 
be so, was accused guilty or involuntary manslaughter, of which he has 
been found guilty? That offense is thus defined in the Manual for Courts
Martial, ~are.graph 148 !_: 

"Involuntary manslaughter is homicide unintentionally 
caused in the commission of an unlawful act not amounting 
to a felony, nor likely to endanger life, or by culpable 
negligence 1n perronning a lawful act, or in perfonn.ing an 
act required by law." 

Homicide caused, whether intentionally or not, in the commission of 
a felony is murder. Paragraph 148 a, M.C.M. BY section 10324, Okle.homa 
statutes, 1Q31, driving a motor vehicle while under the influence or 
intoxicating liquor is a telony, and having liquor in the vehicle is 
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prima ~ evidence ot violation ot the section. It would theretore 
seem that accused might have been tried tor and convicted ot murder in 
the state courts. BUt, as has already been said (ante,· this opinion, 
par. 3 b (3)), manslaughter 1• a baaer ottense incl'wred within murder, 
and accused haa no right to complain because he was not charged nth 
the most serious ottense ot Illich he may have been guilty. 

BUt lllhether or not aecuaed was guilty ot murder, he was guilty ot 
manslaughter in that he colll111tted a homicide "by culpable negligence", 
as the Manual e:z:preHea it 1D the paasage just quoted, or recklessl7, 
with disregard ot hllll&D lite, aa other authorities put it. Robison ae.ya 
that the view ot the road trom his porch was unobstructed tor 75 yards 
(R. 33), ao it is a tair presumption that it waa unobstructed to a driver 
tor that distance or further. To run down a man in a standing poaition 
on an unobstructed road 1a negligence per .!!.• 'l'hol.J8h the doctrine .!:!!. 
ipaa loqui'tur has not, so tar as the Board ot :BeTiew has been able to 
tind, been applied under that name 10 involunta17 manslaughter, yet it ia 
believed that the principle behind that doctrine ia applicable to such a 
case as the present. Tha typical case tor the a~lication ot the doctrine 
1a that ot a passer-by on the sidewalk injured by a brick or acantling 
talling tran the scattold ot a building under construction. The injured 
man was not upon the acattold and cannot poaaibly know just what occurred 
there. BUt he does know, and the court and jury know, that such an 
accident does not ordinarily occur unless there bas been negligence on 
the part ot the building contractor or his miployeea. '?he law does not 
place upon the party injured the illl.poHible burden ot pron.ng sane Sl)ecitic 
act ot negligence on the part ot sane particular emplo7ee, which ca.used 
the brick to tall. To do ao would be in ettect to den7 recove17. The 
prosecution is not required to negative the possible but highly improbable 
hypotheaia that the brick tell aa a result ot something impossible to 
toreaee and avoid. It such ns the case, the defendant must at leaat 
go torward 'W1 th aome evidence to that ettect. 

Similar principles are applicable to the present case. The onl7 . 
ditterences between negligence 1n civil and in criminal cases are two: 
In the latter (l) the negligence must be ot a higher degree, the conduct 
ot accused muat be culpable, reckless, or wanton, showing disregard ot 
human eatety; and (2) the negligence mo.at be proved beyond a reasonable 
doubt. The Board conaidera both these requirements aatiatied. A.a has 
been ahon, the prc>aecution haa proved by the testimony ot Starrett 
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(R. 42-49) that accused was driving an automobile while drunk:; by 
evidence already analyzed, that accused's automobile ran down deceased 
while he was in a standing position on the road and killed him, that 
deoeased wore a white shirt; and, by the evidence ot Robison (R. 33), 
e.nd the silence ot the other witnesses on the point, that there were no 
obstructions to the view. Given those circums tancE1s, one may say that 
except tor the existence ot some highly improbable circumstance the 
accident could not have happened without the culpable negligence or 
reckless conduct ot accused. The only highly improbable circumstance 
exculpating accused ot which there is the least evidence whatever, or 
which can even be imagined, is that deceased ran into the path of the 
car. Notwithstanding some slight evidence that deceased was despondent 
(R. 111•113), the Board considers that theory too fanciful tor serious 
consideration. To go turther and require the prosecution to show just 
what happened, the precise nature or accused's negligence, and to exclude 
every hypothesis other than that or accused's guilt, even though highly 
improbable and unreasonable, is to place upon the prosecution a burden 
impossible to sustain and render convictions for homicide impossible 
except where a surviVill8 eye-witness is present. 

In 3 Blashfield's Cyclopedia ot Automobile Law, section 44, it 1• 
said: 

."The general rule ia, irrespective ot statute, that it 
a motorist, by gross carelessness or culpable negligence, 
implying~ inditterence to consequences in driving his 
machine, causes the death of another, he is guilty or man
slaughter. 

Thus an automobile driv~r who kills a person on the 
highwa7 as a result or gross negligence in tailing to keep 
a proper lookout is guilty or involuntary manslaughter, 
though at the time ot the killing the driver was operating 
his machine lawtull7 and at the rate or speed pe:nnitted by 
law." 

The offense of manslaughter, if committed at all, was complete, so 
tar as the accused was concerned, when the deceased'• body atiuck the 
ground after falling from the hood ot accuse4's automobile. Except that 
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deceased did not die until later, accused was at the moment when Rutan'a 
body struck the ground either guilty or not guilty of manslaughter. 
What accused later did or omiUed could not change his guilt, but is 
nevertheless material as throwing a flood of light on the mental state 
of accused. Accused's failure to atop and render aid, .though it 
occurred later, tends powerfully to show that accused as, not only
after but at the .moment of the accident, guilty of that •antonness, 
recklessness, and disregard of the safety of others which is the mental 
element in manslaughter. 

The Board realizes that with respect to the weight and sutticiency 
of the evidence, no two cases are alike and every one must be judged 
upon its own facts. Nevertheless cases where a court and jury have 
had before them similar situations may be helpful. In People v. Smaszca, 
311 Ill. ,94, 176 N.E. 768, defendant was convicted of involuntary- man
slaughter of Mrs. Moriarty-, but contended that the evidence did not 
support the verdict. 'lb.e facts were as follows: Three women on their 
way to church at 7:45 Sunday evening were run down and one of them 
killed at Stony Isl.and Avenue and 86th Street, Chicago. The attendant 
at a filling station on that corner was inside the building reading a 
paper. He heard a crash like that of two cars striking, looked up and 
saw a tan Studebaker car leaving the scene. He ran to the street and 
asked another motorist who came along to follow the Studebaker and obtain 
its number which that motorist did. The women were found in the st.reet, 
Mrs. Moriarty dead and the others unconscious. Defendant, owner of the 
car beariJJg the number thus obtained, was arrested at 2 a.m. as he was 
putting his car into his garage. The car had the right headlight smashed 
and the bar between the two headlights broken, the reflector gone and 
fender bent. A reflector was picked up at the scene of the accident 
which fitted defendant's headlight. A woman's hat was found between the 
spokes of the spare wheel on the side of defendant's car, which was 
identified by the husband of deceased as her hat. The defendant testified 
that he was at a friend's house from 6 to 9 with his car parked outside, 
and that between those hours he neither drove the ca~ nor authorized 
anyone else to do so and that on coming out he found the car where he had 
left it. The court said (176 N.E. 771): 

•The questions of fact arising out of the evidence 
are the identity of the plaintiff in errgr as the driver 
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o:r ~he automobile and the sutticiency or the evidence 
to show that the negligent driving or the car was the 
proximate cause or Mrs. Moriarty's death." 

It Will be noted how close are the questions thus stated to those 
presented by the present case. In the Snaszcz case the Jury resolved 
those questions u.utavorably to the defendant and the supreme Court held 
that it was Justified in doing so. The court :turther said (same page): 

"The question whether a defendant charged with man
slaughter by the negligent driving or an automobile ia 
guilty or criminal negligence which was the proximate 
cause o:r the death is a question o:r tact ror the jury 
to pass on under correct instruction by the court. 
People v. Fallcovitch, 280 Ill. 321, ll7 N.E. 398, Ann. 
Cas. 1918B, 1077; People v. Adams, 289 Ill. 339, 124 
N.E. 575. The jury might justifiably !ind trom the 
evidence, beyond a reasonable doubt, that Mrs. Moriarty 
was killed by being struck by an automobile driven by 
the plaintiff in error on a well-lighted street inter
section in the city or Chicago at a rate or speed much 
greater than 1119.s reasonable and proper, having regard 
to the traffic and use or the way, and so as to endanger 
the lite or limb or persons using the street, in willful 
disregard o:r the danger to human 111'e. The force or 
the collision and the speed or the car are indicated 
by the testimony o:r Nelson that, when he heard the 
crash, it sounded like two automobiles coming together. 
The collision was not or t110 automobiles coming to
gether, but was o:r an automobil~ W1 th human flesh--
the bodies ot the three women. The automobile itaelt 
bore evidence o:r the force o:r the collision, and con
sequently o:r the speed or the automobile. The right 
headlight was dented, its glass broken, the reflector 
dropped out, the metal rod between the headlights ns 
broken, and the left :render was badly- damaged. The 
broken bar and .dented metal showed the force was ex
treme, particularly when it is considered that the 



(118) 

collision ns not of metal w1 th metal but of metal with 
human flesh, and that the bodies ot the three women 
were thrown or dragged 45 teet from· where they were 
struck. * * * The flight or the plaintitt in error from 
the scene of the collision without any etfort to ascer
tain the extent of the injuries caused by his act or 
to help the injured persons may also be taken into 
consideration as evidence of guilt." 

People v. Black, (Cal. App.) 295 Pac. 87, was an indictment tor 
involuntary manslaughter. Th,e only eye-Yi tneaa caw a Graham-Paige 
automobile approach a blind crossing at 35 miles an hour; saw the brakH 
suddenly put on, the car skid, strike a woman pedestrian crossing the 
atre~t, and throw her into the air. The car stopped at right angles 
to its tormer course and immediately started ott on the cross street 
in the direction toward Which it was headed when· stopped. A.a the car 
left i ta license number was seen to 'be 2455. !I.be detandant had been 
aeen shortly before driTing a Graham--Paige Yi th that number, and a 
Graham-Paige bearing that number •a aoon afterwards tound abandoned ill 
the next town w1 th the glass ot the headlight and i ta metal rim missing. 
J. metal rim and broken glass were tound d the scene of the accident. 
Defendant afterwards ad.mi tted that he had had an accident. De,tendant 
was convicted and his conviction •a auatained. The court said, 29:5 
Pac. 88: 

"While it is po1111ible, u suggested by appellant, 
that the deceaaed :may have purpoael7 thrown heraelt in 
front ot the car tor the purpose of being killed, such an 
act would have been willtul, and not merely neg~igent, 
and such a poasibility is not sutticient to create a 
reasonable doubt•.In a prosecution tor manslaughter 
involving a bullet fired trom a gun, n apprehend the 
prosecution would not be required to establish atti:nna
Unly that the deceased did not move a few inches into 
the pathn.7 ot ·the bullet, in order to colllllit suicide. 
lhUe it was incumbent upon the prosecution in this case 
to show that the proximate cause of the acci~ent •a the 
manner ill which the car was driT8D., we think this burdcm 
•• met, and that it was no more the people•a duty to 
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negative this unreasonable possibility than it was to 
make such additional proof as to the actions of the 
deceased 1n the case of People v. Halbert, just cited." 

Other cases in which the tacts bore some similarity to those in
volved in the present case and in which verdicts or guilty were sustained 
are State v. Elliott, 94 N.J. Law 35, 110 Atl. 135; State v. McGrath, 
(ll.J:,--iio Atl. 452; ~ v. Goldberger, (Conn.) l'l3ill. 2l5; Peofil;e 
v. Cunningham, 64 Cal. App. 12, 220 Pac. 312; People v. Kelly, 'lO c • 
App. 519, 234 Pac. llO. 

In view or all the foregoing, as well as or certain additional 
~vidence hereinafter mentioned (this opinion, pp. 33-35), the Board 
concludes that the rocord supports the findings or guilty or Charge III 
and the specification thereunder, alleging manslaughter. 

d. There are two other items or evidence which have a bearing on 
more than one of the specitications. 

(l) First among these is the evidence of Private Starrett as 
to what a_ccused did about 10:25 p.m., J\lly 3 (R. 42-49,116-119). It is 
inconceh'able that a sober man driving a car, who had had no serious 
accident, would accost a lone sentrr at half past ten in the evening 
and insist on "somebody trom the Constructing Quartermaster's" driving 
him home. A sober man who had had nothing happen to him to diaturb 
his mental eQ.uilibrium would han realized that there would be no one 
in the quartermaster's office at that hour and would have telt no need 
ot any one to driva him home. The tact that his car had a broken head• 
light would have been good reason tor going to a gare.ge, but was no 
reason tor substituting another driver it the first was sober and in 
possession ot his faculties. What then was the explanation or the 
extraordinary conduct or accused? Either or both or two causes, drunken
ness and mental perturbation as a result ot the accident. As to the 
latter, the following passage in Underhill on Criminal EVidence, in the 
chapter on Homicide, is in point (sec. 502): 

"Conduct of the accused subsequent to the crime.--
The perpetration ot a homicide is well calculated to create 
a perturbation in the mind of any one implicated in it, that 
will manifest itselt by the agitation aubseq_uently notice
able in his conduct. It the charge that t~e accused did the 
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killing is diaputed, or it it is supported by circumatantial 
eTidence only, such eTidence ia peculiarly appropriate. It 
is proper to show the conduct or the accused on the 
night or the killing if it is unusual in any way. It 
is proper, therefore, to show that the accused acted 
unnaturally, and confusedly, or was drinking, or was 
excited and nervous in manner, spoke hurriedly and in 
a low tone, looked pale and appeared greatly distressed 
shortly after the crime or when he was accused or it.~ 

or course, at the time or meeting Private Starrett accused did not 
know that the injuries which he had inflicted upon RUtan would be fatal; 
but the same principle, that excitement, nervous behavior, or peculiar 
conduct is releva.nt as indicating consciousness ot guilt, is applicable 
to offenses other than homicide. Underhill, same work, secs. 200, 202. 

If accused's unusual behavior was due to drunkenness, the evidence 
tends to prove Charge I and the specification thereunder, alleging 
driving ~hile drunk; it such behavior was due to perturbation at having 
recently struck a man w1 th his automobile, the evidence tends to support 
Charges II and III, and the. specifications thereunder, alleging failure 
to render aid and manslaughter, respectively. The most reasonable 
inference, which the Board considers itself justified in drawing, is that 
accused's peculiar conduct in asking for somebody from the constructing 
quartermaster• s to drive him home and otherwise, was due to a combination 
or the two causes, drunkenness and a mental perturbation due to a con
sciousness ot guilt ot having struck a man and tear or the consequences. 
In that view, the evidence tends to support all charges and specifications. 

(2) There is also to be considered the midnight conversation 
between ac~~sed and his wife, overheard through the partition between 
their apartments by Lieutenant Scott (R. 83-87; ante, this opinion, p. 13). 
The defense objected to this as introduction ot aprivileged communication 
between husband and wife, but the court admitted it. Though neither 
spouse can be req,uired to testify to such a communication unleas the 
other consents, the claim or privilege will not exclude testimony or a 
third party who overheard auoh a conversation. Par. 123 b, M.C.M. In 
the opinion or the Board, the answers or accused were admissible as 
admissions against interest or under the princip1e stated in the passage• 
just quoted and cited from Underhill. · 
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After 12:30 a.m., July 4, the witness heard Mrs. TUrner several 
times ask her husband what he had run into. He answered several times 
that he did not know, e.nd once he said nothing (R. 85,86). Is such an 
answer, or failure to answer, by a man to his own wife, the conduct of' 
one who is and has been sober and to whom nothing unusual has happened? 
The Board thinks that it is not; and that accused's peculiar behavior 
on this occasion is to be explained in the same way as his behavior in 
asking f'or somebody from the constructing quartermaster's of'f'ice to 
drive him home. His ignorance, real or feigned, and silence, when 
questioned by his wife, tend to prove either that he was or bad been 
drunk and therefore could not remember what had happened, or that he 
was conscious of' guilt in that he knew that he had struck and probably 
injured some one and had not stopped to give aid. More probably, the 
two causes concurred, in that his drunkenness rendered his memory hazy, 
but yet he knew that he had struck some one. In this aspect the evidence 
tends to support all charges and specificatious. ; 

g. Accused is 34 years or age. He graduated from the Field Artillery 
School in the Battery Officers' Course in 1928 and the Advanced Motors 
Course in 1929. The Army Register shows his service as follows: 

"2 lt. or Inf. u.s.A.. 16 Sept. 18; accepted 17 Sept. 18; 
hon. dis. 1 Jan. 19.--2 lt. or F.A.. 3 July 23; accepted 
17 Oct. 23; 1 lt. 2 Oct. 28." 

10. The court was legally constituted. No errors affecting the 
substantial rights of the accused were committed during the trial. For 
the reason~ stated, the Board of Review is of opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and warrants confirmation thereof, and the designation of the 
Disciplinary Barracks or a military post as the place of' confinement. 
A sentence of dismissal is mandatory for violation of the 95th Article of 
War and is authorized for the violations of the 93d and 96th Articles of 
War involved in the present case. 

lLL4JJ ,Judge Ad.ocate. 

2\:. c4 I a~ 'Judge Advocate. 

~ e A.a.w~te. 

~~=- ~TO The Judge Advomte Genera1. 
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Special Assignments lat Ind. 

'ilar Department, J.A.G.o., :.):.c ·: < d."i-~ To the Secretary ot war. 

l. Transmitted herewith for the action of the President 
is the record of trial in the case of First Lieutenant Roy P. ~'U.rner 
(0-15403), ~irst Field Artillery, together with the foregoing opinion 
of the Board of Review. 

2. I concur in the Board's opinion to the effect that the 
evidence sustains the findings of guilty of C:!large I and its speoifica• 
tion and that the record is legally su.fticient to sllt)port the sentence; 
but, for reasons hereinafter indicated, I am unable to concur in the 
view that the evidence is legally su.fficient to &llt)port the finding• 
of guilty of Charges II and III and the specifications respectively 
thereunder. 

3. 3y Charce II and its specification it is alleeed that Lieutenant 
Turner, in violation of the 95th Article of War, at the time and place 
stated, while operating a motor vehicle, wrongfully and unlawfully struck 
Private John H. Rutan therewith and wrongfully and unlawfully failed to 
stop and render aid and assistance to said Prive.ta .!::tu.tan. BY Charge III 
and its specification Lieutenant 'J.'lll'ner 1s charged with the manslaughter, 
at the time and place stated, ·or PriVllte Rutan by striki:ng him with an 
automobile, in violation or the 93rd Article or i'/ar, Obviously the 
findings of guilty of these two chargH and their speoitica.tion, ca.nnot 
be sustained unless the evidence proves beyond reasonable doubt thll.t 
Private Rutan was the person struck by the automobile, The opinion 
of the 3oard of .Review contains a careful and very full abstract of the 
evidence, to which attention is here invited. 

4. The evidence is believed su.f!ioient to warrant the conclusion 
that the accused was operating the automobile when it struck and serious
ly injured some mo.n who was wearing a white shirt, at the place specified 
in tha two specifications; that the accused wa.s under the influence of 
intoxicating liquor at the time of the accident and that the injured 
man was ts.ken to the st~tion Hospital at Fort Sill and carried into 
the emergency room, arriving there at l0s60 o'clock, p,m, The evidenot 
also shows that Private Rutan on tha night of the accident waa in that ' 
hospital suffering from severe injur;e, a, a result of which he diet three 
days later; but I a.m unable to !ind s:ey competent evidence 1n the record 
to show that Private Rutan and the man in the white shirt who wa, struolc 
by the automobile and taken to the hospital were one and the ea.me per1on, 

The evidence shows, it 11 true, thAtthe man struck by the 
automobile sustained a fracture of one leg and that his face was bloo~, 
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It also appears that Private Rutan had compound fractures of both bones 
of each leg, abrasions of the face, lower jaw and one ear and a severe 
head inJu.ry. It is scarcely to be argued, however, that the oere fact 
that the man stru.ck by the automobile sustained injuries vagu.ely similar 
to those suffered by Private Rutan proves the two to be one and the 
same person. 

It ls noted also that Ser5eant Lowe, who was present at the 
scene of the accident soon after it occurred and before the injured 
man had been removed, testified that some soldiers ca.me alone; while 
he vra.s there and identified the injured person as Private Rutan. The 
soldiers were not produced. Serg~ant Lowe's testimony on this point 
being pure hearsay cannot be considered. 

The Charge of Quarters on the night of the accident, Sergeant 
Shotts, testified that about midnight that night, which would be 
about two hours after the accident, he was called to the Station rrospital 
"to identify Private Rutan, who was in the hospital ii:. the operating 
room laying on a table at that time" and that he did identify him. There 
is nothing in the record, however, to show that the person identified 
by Sergeant Shotts was the man who had been struck by the automobile. 
1Ioreover the witness doea not swear the.t the man identified by him was 
Private Rutan but merely the.the so identified him at the hospital. This 
identification may have been false or the witness might have later 
learned that he was mistaken. 

For aught that is shown by competent evidence the man 
injured by the automobile may have recovered and be alive and well today. 
In this state of the evidence the findings that accused struck Private 
Ru.tan with his automobile and failed to stop and render him aid and 
assistance and that by striking him he caused his death, cannot legally 
be sustained. 

5. Even if the evidence clearly established that the man struck 
by accused's automobile was Private Rutan still, in my o~inion, it 
would for another reason fall short of proving the charge of manslaughter. 

I agree with what apparently is the view of the Board of 
Review that to sustain the conviction of manslaughter in this case the 
evidence must establish beyond reasonable doubt that the injuries, which 
resulted in death, were caused by culpable negligence on the part or 
the accused, or, as it is sometimes expressed, by his reckless, wanton 
conduct showing disregard of hwr.an life. 

6. The evidence, while unsatisfactory in many respects, may, for 
the purposes of this discussion, be regarded as sufficient to establish 
the following facts relative to the accident in question:, 
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The accused at the time and place stated, while somewhat under 
the influence of intoxicating liquor, was opera.ting his motor car when 
it collided with a pedestrian, probably on his feet at the time, and 
seriously injured hie. The circumstances appear t~ have been such that 
the accused must have known that his car had struck a human being and 
that the resultant injury was probably serious. Nevertheless, after 
stopping momentarily he left the scene of the accident without any effort 
to ascertain the seriousness of its consequences and without rendering 
any aid or assistance. The vital question then arises whether or not 
culpable negligence on the part of the accused was the proximate cause 
of the collision. Unless all reasonable hypotheses consistent with 
the conclusion that the accident was not caused by culpable negligence 
on the part of the accused are excluded by the evidence, the charge ot 
manslaughter cannot be sustained. 

Driving an automobile while under the influence of intoxicating 
liquor may be negligence; but the fact of the driver being in this con- . 
dition is not necessarily the cause of a collision with a pedestrian. 

In this case there appears to.have been no eye witness to the 
accident. Consequently, if negligence causing the accident is shown, it 
must be by circumstantial evidence only. The accident occurred on the 
Fort Sill - Lawton Highway, in front of the house in which the witness 
George c. Robison resided. The Highway runs north and south and lies 
immediately to the west of the Highland Cemetery. ljr. Robison's house 
was on the west side of the road directly opposite the Cemetery. At 
about 10 o'clock on the evening of Ju.ly 3, 1934, Robison was lying on a 
bed on his front porch when he heard a noise which sounded to him as if 
a goods box had fallen from an automobile. Looking towards the road he 
saw an automobile going north towards Fort Sill. Thia automobile stopped 
near the entrance to the Cemetery for a moment and then proceeded 
north. Robison noticed some white object lying on the opposite side 
of the road from his house. Shortly thereafter another car came from 
the south, stopped beside the white object, and then turned around and 
drove awa::1 to the south. After this a number of cars stopped and Robison 
went out to the road. This was about ten minutes after his attention 
had been attracted by the sound which he supposed was the falling of a 
box. He then discovered that the white object he had seen was a man 
wearing a white shirt who was lying just off the pavement on the east 
side or the road. Robison says nothing about the speed of the automo
bile or the manner in which it was being driven. He states that it was 
about 75 yards from his front porch to the hedge of the Cemetery and he 
also states that he had a clear view for possibly 75 yardaa but whether 
he meant that this view was towards the Cemetery hedge or down the road 
does not appear. 

-3-
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The condition of accused's car as shown by the evidence indi• 
cates that the victim of the accident when the front of the car collided 
with him was thrown onto the top and aide of the hood and struck the 
cowl. This wou.ld indicate that the car was moving with some considerable 
speed but not necessarily that the speed was excessive. 

The position of the injured man when found together with the 
fact, as shown by the marks on the car, that he was stru.ck by the right 
front headlight, makes it appear probable that the car was being driven 
on the east side of the pavement which would be the right side of the 
road. 

Since shattered pieces of glass from the headlight.were 
found at· the place where the injured man lay, it is probable that he was 
not dragged or thrown an,y considerable distance. It appears from the 
testimon,y of Private Joe c. Riddle, Jr., that it was about ten feet from 
the place where the injured man lay to the entrance of the Cemetery. 
If this be so and if the car, after the accident, stopped at this entrance, 
as testified by the witness Robison, the car cannot have been moving 
at any very high speed. 

7. The fact is that it is impossible to know from the evidence 
what actually caused the accident. One can only surmise and no one may 
legally be convicted ot crime upon mere surmise. ~e accident 'IN!ly or may 
not have been due to negligence on the part of the accused and, if due 
to negligence, the negligence may have been only slight and far from that 
culpable negligence necessary to sustain the charg~ of manslaughter in 
this case. It is just as reasonable to surmise that the pedestrian was 
struck solely as the result of his own negligence. He ms.y well have b~n 
walking along the side of the road and have stumbled or inadvertently 
stepped directly in front of the automobile. such hypothesis is far from 
unreasonable or even improbable, for accidents of that nature, without 
any negligence upon the part or the motorist, are or almost daily occur
tence. The Director or Traffio here informally estimated that about 
half of the accidents in which pedestrians are stru.ck by automobiles 
are due solely to carelessness upon the part of pedestrians. 

a. Eecause of the utter lack of proot that negligence on the part 
of the accused caused the injury as well as because, as hereina.bove indi
cated, it is not proved that Private Rutan wa.1 the man struck by the 
automobile, I am of the opinion that the record is not legally sufficient 
to support the conviction of manslaughter. Since, however, no eye 
witness to the accident is available and it is most improbable that any 
further evidence can be obtained on the question of negligence, it 'AOuld 
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appear useless t~ have a rehearing on the manslaughter charge. 

9. Although, as hereinabove indicated, the evidence is nJt.legally 
sufficient to support the findings of gu.11ty of ChartS'e II and its speci
fication for the reason that it was not shown tha.t Private Rutan was the 
person struck by the automobile, nevertheless the evidenc~ is sufficient 
to show th.ct accused did strike and injure some person, and, knowing this, 
left the ecene without rendering any assistaiica or making any effort 
to ascertain the seriousness of the injuries. It is proper to consider 
this reprehensible conduct on the part of the accused, which would consti
tute a. violation of the 95th Article of \7ar, as s.n a.gg-ravating circumstance, 
in determining what punishment should be meted out for the offense of driv
ing a motcrcar~vhile under the influence of intixicating li~uor. Although 
dismissal ordinarily would be considered an unduly severe punishment 
for this offense if unattended by any aggravating circumstance, neverthe
less the sentence adjudged in this ca.se, dismissal and confinerr~nt for 
one year, is authorized for violation of the 96th Article of Wa.r, and 
in vim·; of the suiously aggravating circUJ!lstance mentioned above it 
is considered that dismissal would not be an excessive punishment. 

It has been informally learned from the office of the Adjutant 
General that the accused has been in confinement since Aug1.tst l, 1934. 
For this reason and also because it is possible, as pointed out above, 
while disapproving the findings of guilty of Charge II and its specifi
cation, to take into consideration the aggravating circumstance to which 
reference has been ma.de above in determining what punishment should be 
enforced for the offense alleged in the specification of Charge I, 
a. rehearing on Charge II and its specification is not recommended. 

10. ~·or the reasons hereinabove set forth, I recommend that the 
findings of guilty of Charges II and III and the specifications re
spectively thereunder be disapproved; that the findings of guilty of 
ChD.rge I and its specification and the sentence be confirmed; that, in 
view of the recommended disapproval of the char6~ of manslauehter and 
of the- length of time accused has already been in confinement, the un• 
executed portion of the confinement adjudged be remitted; ar.d that as 
thus modified the sentence be carried into execution. • 

11. Inclosed herewith is a memorandum concerning Lieutenant 
i'll.rnar's service and certain representations made in his behalf, together 
with a draft of a letter for your signature transmitting the record 
to the President for his action for use in case you approve my views 

• and recomrr.endations and a form of action by him as confirming authority 
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designed to carry llt,' recommendations into errect. Also inclosed is an 
alternate last page of the letter to the President to be substituted in 
case you approve the vie•:;s of the Board of :aeview, together with a.n 
alternate form of action designed to carry those views into effect. 

@a.~
I.:ajor General, 

· ~e Judge Advocate General. 

4 Inclosuress 
1. Record of Trial. 
2. Draft of letter for sig. of 

Sec. of Uar (with alternate 
last page). 

3. Form of executive action 
(Bd. of Rev. and J.A.G.). 

4. Memo. of Tllrner's service. 
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WAR DEPA.R'I'MmT 
In the office or The J'Udge Advocate General 

Washington, D. c. 

Board of Review OCT 8 1934 
CM 202366 

UNITED STATES ) SIX'l'll CORPS AREA 
) 

v. ) 
) 

Trial by G.C.M., convened at 
Fort Sheridan, Illinois, 

Captain THEODORE P. FOX 
(0•243422), Engineer 

) 
) 

August 23 and 24, 1934. Dis
missal and confinement for 

Reserve. ) two (2) years. 

OPilUON of the BOAFID OF ID..'VIE\7 
HALL, TURNBULL and ).(Ill'G, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board or Review; e.nd the Board submits this, its 
opinion, to The Judge Advocate General. 

2. accused v.e.s tried upon tour specifications, each alleging that 
he caused a false claim against the United States to be presented by 
R. G. Fuller, in violation of the 94th Article or War (Charge I); four 
specifications involviLg the same transactiomas the preceding four, each 
alleging wrongful payment by accused of a false claim or R. G. Fuller, 
in violation of the 96th Article of War (Charge II); and six specifications, 
each alleging embezzlement, in violation or the 93d Article of War (Charge 
III). After submitting a plea to the jurisdiction of the court (see par. 
3 b of this opinion), which was overruled by the court, accused pleaded 
not guilty and VIB.s convicted.. of all charges and specifications. He was 
sentenced to dismissal, forfeiture of all pay and allolllB.Ilces and confinement 
for two years. The reviewing authority approved the sentence and forwarded 
the record of trial for action under the 48th Article or War. 

The specifications will be set out hereafter severally, with the 
evidence conerning each and the Board's views. 

3 ~· Preliminary. Accused was, before and during the time covered 
by these specifications, and still ie, a captain of Engineers in the 
Reserve Corps, residing at Fontiac, Illinois, on active duty with the 
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CiVilian Conservation Corps. Until relieved upon discovery of his 
alleged offenses, accused commanded Company 62'7 of that Corps at Camp 
Mississippi Palisades, near SaV8.Illla, Illinois, and ms the custodian of 
its funds and property. · 

b. Plea to the jurisdiction. Accused pleaded to the jurisdiction 
of the court on the following grounds (R. 11): 

"l. That the alleged offenses did not take place on 
a military reservation. 

2. That the funds and material which comprise the 
basis of the alleged offenses were not military property 
nor intended for the use of the military service. 

3. That the accused during the period in which 
the alleged offenses took place was not, in effect, on 
active duty of the military service of the United States, 
but was acting in the capacity of a federal overseer on 
duty with the Civilian Conservation Corps." 

Reasons land 2 obViously have no legal merit. Reason 3, however, 
should be considered. This plea in effect asserts that the accused during 
the time the alleged offenses were conmitted was not subject to military 
law. 

Accused was placed on active duty by the following order (R. 11): 

"ID:ADQUARTERS SIXTH CORPS AREA 
Chicago, Illinois. 

SP.EX: IAL ORDERS) 09tober 10, 1933. 
No. 204 ) 

.EJCTBACT 

l. By direction of the President and to carry out the 
proVisionsof' the Act of' March 31, 1933 (Public No. 5, 73rd 
Congress, each of the following-named Reserve Officers is, 
with his consent, ordered to active duty for a period of six 
months beginning October 11, 1933. On that date each otficer 

, will proceed without delay from that plo.ce indicated after 
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his name to Jetterson Barracks, Missouri, reporting in 
person upon arrival to the Commanding Officer thereof, tor 
duty in connection with the Civilian Conservation Corps. 
~ch officer will rank from the date set after his name: 
* * • * 

Captain Theodore Paul Fox, 0-243422, Engr-Res. ( IlID), 
P.O. Box 303, Pontiac, Illinois. (August 16, 1933). 

* * * * 
unless sooner relieved tor the convenience or the 

Government, each officer Will be relieved from duty in 
time to enable him to arrive at his bane on April 10, Hl34, 
on which date he will revert to an inactive status. The 
travel directed is necessary in the military service. 
Chargeable to procurement authorization FD 006 P 2-0121 
P 2-0600 A 8815 N and FD 513 P 2-0620 P 2-0700 A 8815 N. 

By command or Major General Parker: 

J. M. GRAHAM, 
Colonel, General Start, 

Chief o:r Starr. 
OFFICIAL: 

ELMER C. DESOBRY, 
Lieutme.nt Colonel, Adjutant General's Department, 

Actg • .Adjutant General." 

By later orders, accused's station was changed and his tour of duty 
was extended tor six months (par. 2, s.o. 224, Headquarters Sixth Corps 
Area., ?rovember l, 1933; par. 11, s.o. 55, same headquarters, March 19, 
1934; stipulation, R. 13). 

The Act ot March 31, 1933, 48 Stat. 22, cited in the order placing 
accused on duty, provides: 

"Be it enacted, etc., That for the P\ll'110Se ot reliev
ing the acute condition o:r widespread distress and unem
ployment now existing in the United States, and in order to 
provide !or the restoration or the country's depleted natural 
resources end the advancement of an orderly progrem ot useful 
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public works, the President is authorized under such 
rules and regulations as he may prescribe and by utilizing 
such existing departments or agencies as he may designate, 
to provide f'or employiD8 citizens of the United States 
who are unemployed,•••.• (Underscoring supplied.) 

Under the authority conferred 1n the underscored words, the President 
called upon the Army in general and the Officers• Reserve Corps 1n 
particular f'or certain duties in connection with the Civilian Conservation 
Corps. In pursuance of' that policy and under the authority of' the same 
under~oored words, the President called accused, with his consent, to 
active duty 1n connection with the Civilian Conservation Corps. This 
office has expressly held that under the statutory authority just quoted 
members of the Enlisted Reserve Corps may w1 th their own consent be called 
to active duty with the Civilian Conservation Corps (JAG 326.22, April 11, 
1933); and, if' that be so, reserve officers may be called to such duty also. 
Are such officers subject to military law when so called? The 2d Article 
of War includes among thoee persons subject to military law the following: 

"*••all other persons lawfully called, dratted, or 
ordered into, or to duty or for training in, the said 
serVice, from the dates they are required by the terms of 
the call, draft, or order to obey the same." 

"The said service" refers to "the military service of the United 
States" mentioned 1n the :preceding clause. 

This office has held that a reserve officer called to active duty 
other than with the Civilian Conservation Corps is (JAG 241.121 June 13, 

. 1925) I 

•• * * during the period of such active duty, under 
military jurisdiction, subject to all of its disciplinary 
laws and consequently clothed with all the obligations of 
his rank in a manner exactly like that of an officer of the 
regular establishment. • • *•" 

To the same effect see JAG 400.321, January 28, 1922. During the World War 
many reserve officers on active duty were tried by court-martial. In 
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JAG 210.41, May 6, 1925, this office said: 

"***In any event, while a sharp distinction may 
be drawn between an active duty status and an inactive 
duty status, with reference to reserve officers, there 
is not, from a military viewpoint, any distinction of 
status between a reserve officer on active duty for 
training purposes only and such an officer on active 
duty for other purposes." 

Reserve officers called to duty in connection with the Civilian 
Conservation Corps are not called as civilian foremen, but as officers 
of the United states Army. They are in general called, and this officer 
in particular was called, by the order of the Secretary of War, because 
of their knowledge, experience, and training as army officers. They 
wear the uniform of the army and are under the orders of other officers 
of the army. Second Lieutenant James w• .Anderson, Infantry Reserve, on 
duty with the Civilien Conservation Corps, was tried by general court
ma.rtial, conTicted, and sentenced to dismissal and one year•s confinement. 
The sentence was confinned by the President and published in General 
Court-1.iartial Orders No. a, War Department, April 18, 1934 (CM 201678). 
The court was without jurisdiction of accused and the entire proceedings 
were illegal, if the objection now raised is valid. 

For the reasons given, the Board considers that the third ground 
stated for the accused•s motion was without foundation and that that 
motion was properly overruled. 

4. In summarizing the evidence and in commenting thereon the Board 
in several instances has copied the excellent review of this case by 
Captain George B. Cempbell, J'Udge Advocate General •s Department, Assistant 
Judge Advocate, Sixth Corps Area. As it would embarrass the reader un
necessarily to do so, the Board does not put all such passages in quotation 
marks, but makes this acknowledgment. The Board has, of course, made an 
independent study and evaluation of the testimony, and is alone responsible 
for its conclusions. 

The BOard now turns to a detailed consideration of the specifications 
With the evidence concerning each. The four specifications under Charge I 
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and the tour specifications under Charge II relate to four tre.nsactiuns, 
each covered by a specification under Charge I and a specification 
bearing a corresponding number under Charge II. Each pair of specifi
cations relating to the same transaction will he considered together. 

5. Charge I: Violation of the 94th Article of War. 

Specification 1: In that Captain Theodore P. Fox, 
Engineer, Reserve, while on active duty, did at 
savanna, Illinois, on or about December 26, 1933, 
cause to be presented by R. G. FUller, Savanna, 
Illinois, for payment, a claim against the United 
States, by causing to be presented to him, the 
said Captain Fox, an officer of the United States 
duly authorized to pay such claims, in the amount 
of about $57.96 for foodstuff alleged to have been 
furnished to the United states for the use of the 
527th Company, Civilian Conservation Corps, Csmp 
Mississippi-Palisades, Savanna, Illinois, which 
claim was false in that no foodstuff bad been 
furnished the said 627th Company, Civilian Con
servation corps, by the said R. G. Fuller, and was 
then known by the said Captain Fox to be false. 

Charge II: Violation of the 96th Article of War. 

Specification 1: In that Captain Theodore P. Fox, 
Engineer, Reserve, while on active duty and being 
at the time custodian of the Company Fund 627th 
Company, Civilian Conservation Corps, did at Camp 
Mississippi-Falisades, savanna, Illinois, on or 
about December 27, 1933, Wl'Ongfully pay from the 
Ration savings account of said fund, to R. G. 
Fuller, savanna, Illinois, the amount of about 
$57.96 on a false claim for foodstuff purported 
to have been furnished by the said R. G. :Fuller to 
the 627th Company, Civilian Conservation Corps, 
he, the said Captain Fox, well knowing at the 
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time that the said payment was talse in that no 
:t'oodsturt had been :t'urnished the se.id 627th 
Company, Civilian Conservation Corps, by the said 
R. G. Fuller. 

In Savanna, Illinois, there were 1n business two brothers by the 
name of Fuller. One ot them, Robert G. Fuller, operated a furniture 
store (R. 16); the other, Bert E. Fuller, was the proprietor or a grocery 
store and traded under the name ot G. E. Fuller & Son (Ex. 18). On or 
.about Decanber 26, 1933, the accused, who had been transacting company 
business with the Fuller furniture establishment, went into that store 
and explained to R. G. Fuller that CCC Company 627 had "mOre money in 
one appropriation than he needed, and that it they had some of that in 
other forms, why, they could buy furniture. He stated that if he was in 
some other town, Peoria, I think, that that could be arranged; that it 
was regular to chanee funds from one appropriation to the other, customary 
in the army, that if he was where that could be done he could have the 
furniture" (R. 17). after some conversation with the accused, Mr. Fuller, 
placing great confidence in the unitol"!ll ot the United States Army and 
in the integrity or accused, stated that-·iie had a--brotlier -iii .the grocery 
business in Savanna and that an arranganent could probably be made whereby 
furniture could be purchased but billed as groceries on the brother's 
stationery and check ma.de out to the brother 'though actually received by 
Robert (}. Fuller in payment ot the furniture. "In that way he bought sane 
furniture and made the check to me as groceries" (R. 17, 18). Pursuant 
to the conversation between Mr. FUller and accused, a statanent ot account 
purporting to show the purchase ot groceries, dated December 26, 1933, in 
the sum ot $57.98, tor furniture purchased, was prepared on a billhead or 
G. E. Fuller & Son, by Miss Haas, bookkeeper tor R. o. Fuller, as directed 
by accused (R. 45, 53). Though he at first objected to doing so, the 
bill was receipted by Bert Fuller tor G. E. Fuller & Son (R. 54; Ex. 1, 
Ex. 16, QQ S-12). The account was paid from the company f'und by check 
signed by accused as company ccmnander, made payable to G. E. Fuller & Son, 
and indorsed by "G. E. Fuller & son", by Bert Fuller (Ex. 3, Ex. 17, Q~ 7, 
12). '!'he amount or the check was charged in the company council book 
1gainst the ration savings (Ex. 14). 

The above facts are established by the testimony or R._ G. J!'Uller 
(R. 16-21, 38, 37, 48); Miss Haas (R. 51-54., 56, 61, 66, 67, 71, 72); 
deposition or Bert E. Fuller (Ex. 16); Prosecution's Exhibit 1, bill ot 
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G. E. Fuller & Son; :it'Chibit 2, ledger of R. G. FU.ller; Exhibit 3, check; 
Exhibit 4, entry in company council book; Exhibit 15, bank statement. 
The tacts are not .denied by the defense, whose only contention is that 
the company received and benefited by the turn11:11re purchased (Lieutenant 
Erb, R. 152-155; Def. Ex. A, inventory of propefty in camp), which may 
be ad.mitted. • 

It may be suggested with respect to Specification 1, Charge I, above 
quoted, as well as with respect to Specifications 2, 3 and 4 to the se.me 
charge, that there is a variance between the allegations and the proof 
in two respects. In the first place, it may be argued that it is alleged 
that a claim was presented against the Uhited states, whereas the evidence 
shows that a claim was 1n fact presented against the company fund. As 
is well known, the company fund, whether of a company in the army or one 
in the Civilian Conservation Corps, is in two parts, one "ration savings" 
and the other "other funds". The claim here in question was :presented 
against and paid from ration savings. Ration savings are derived solely 
from appropriations; and, although they are no longer "Public funds" in 
the accurate sense of the tenn and are not subject to audit by the 
Comptroller General, they nevertheless retain the character of funds of 
the United states. Thus, at the close of the World War, ration savings 
of disbanded organizations were covered into the Treasury of the United 
states•. see Circulars 107 and 145, War Department, December 3 and 12, 
1918, and Circular 129,, War Department, March 17, 1919, which directed 
that such deposits be made to the credit of general appropriations, 
Quartermaster Corps. It is directed by paragraph 38 1, War Depar~nt 
Regulations for the Civilian Conservation Corps, March 61 1934, that 
ration savings of disbanded Civilian Conservation Corps units be deposited. 
1n the Treasury. 

In J"A.G 123.5, April 28, 1919, it was 
·-

held in the case of a QU&rter-
maater o!ficer, who was also a company comnander, that the surety on his 
official bond was liable for misappropriation of ration savings by him, 
since they retained their public character, though the surety was not 
liable for "other funds". In J"A.G 123, February 26, 1923, a warrant officer 
claimed a refund of $41 collected from him, because, when serving as a 
captain and company conmander during the World war, he had purchased 
from ration savings or his company certain articles not rood, though 
properly purchasable from "other funds" or the company. The Inspector 
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Gene~al held that if there had been any "other funds" of the company, 
the matter might have been adjusted by a transfer of the necessary amount 
or such funds to the ration savings account; but, as there were no "other 
funds", the collection had been properly made. The Judge Advocate General 
concurred. In JAG 123, Decanber 12, 1930, it was held that ration 
savings, being derived from funds 'appropriated for subsistence of the 
anny, might not be e:x;pended for any other purpose, even though the organi• 
zation in question no longer operated a meas. In JAG 123, July 9, 1932, 
it was held that as a matter of law ration savings might be spent only 
for food or allied purposes. In JAG 680.48, October 8, 1931, paragraph 31 
it was held that the equitable and beneficial title to ration savings was 
in the enlisted men of the company, though the question whether the legal 
title was in the United states was not decided. It may be well argued 
that it is, since the company is neither a corporation nor a partnership; 
nor can the legal title be in all the men of the company in common or 
jointly, since, if that were so, a member would continue to own a share 
after transfer or discharge, and the men of the company would have the 
right to control the disposition of their own property. Nor, in such a 
case, would the Government have any right to cover into the Treasury ration 
savings of disbanded organizations. If, as the above circumstances 
indicate, the legal title t,o ration savings is in the united States, the 
claim of R. G. ]'uller was presented "againat the United states", and no 
variance exists. 

It is unnecessary, however, to reach a definite decision on the legal 
title to ration savings, as, even if there was a technical variance in 
the respect mentioned, the elaborately drawn specification apprised ac
cused with sufficient accuracy and correctness of the offense with which 
he was charged, and there is not the least reason to suppose that he was 
misled. The variance, 1f' in fact there was any, was a harmless error 
which may be passed under the 37th Article of War. 

It may be suggested that there was another variance, namely, that 
Specification 1, Charge I, and the other specifications under that charge 
allege presentation of a false claim by R. G. FUller, whereas the false 
claim really was presented by Bert E. l!'Uller, trading as G. E. Fuller&: 
Son. If Bert l!'Uller had taken an active part in the presentation ot the 
false claim, if he had received all or a part of ,he money collected 
thereon, that contention might be sound; but in fact all that he did was 
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over his protest to permit the use of.his trade name by his brother. 
Accused and R. G. Fuller used the name G. E. Fuller & Son as a blind 
or curtain to conceal the true character of the claim which R. G. Fuller 
presented and collected. In the opinion of the Board, no variance existed 
in this respect. 

The Board considers that the evidence supports the findings of guilty 
of Specification 1, Charge I, and Specification 1, Charge II, and that 
those findings should stand. • 

6. Charge I: Violation of the 94th Article of War. 

Specification 2: causing a false claim for $93.58 to 
be presented by R. G. Fuller, January 23, 1934. 

Charge II: Violation of the 95th Article of War. 

Specification 2: Wrongful payment of a false claim of 
$93.58 to R. G. Fuller, January 24, 1934. 

These and subsequent specifications under Charges I and II are in 
the same fonn as the first specifications under those charges, set out 
in full and discussed in the preceding paragraph. 

On January 23, 1934, accused again approached R. G. Fuller, requesting 
that the same procedure be followed with respect to other merchandise 
furnished Company 62:l by R. G•. Fuller amounting to $93.58, and including 
linoleum, labor for putting it in place, scales, a rug, a motto, and 
other articles. Miss Haas, bookkeeper for R. G. Fuller, made out a bill 
on a blank billhead, in which "G. E. Fuller & Son" was inserted by a rubber· 
stamp as the creditor, for $93.58 worth of tomatoes, sugar, and catsup, 
as requested by accused. Accused delivered to Miss Haas a check, which 
she "put through our register" and entered on the cash book and ledger. 
She receipted the bill in the name of G. E. Fuller & son, adding her own 
initial. The transaction appears 1n the company council book as an expendi• 
ture of $93.58 to G. E. Fuller Co., charged against ration savings. 

The foregoing is shown by the testimony of R. G. Fuller (R. 22-25, 
37, 38, 48, 49); Miss Haas (R. 54-55, 73); Exhibit 16, deposition of Bert 
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:Fuller; Exhibit 2, ledger of R. G. Fuller; .Exhibit 5, bill above mentioned; 
~ibit 6, entry in council book. The check for this transaction is 
missing. 

The defense to this and the following specifications under Charges I 
and II is the same as With respect to the first specifications under 
Charges I and II. The eyidence is legally sufficient to support the 
findings, Which should stand. 

7. Charge I: Violation of the 94th Article or war. 

Specification 3: Causing a false claim for $108.95 to be 
presented by R. G. Fuller, March 1, 1934. 

Charge II: Violation of the 95th Article of War. 

Specification 3: Wrongful payment of a false claim of $108.95 
to R. G. Fuller, March 15, 1934. 

On March 1, 1934, another similar transaction was made at the request 
of accused. A. Tabriz "Mlg worth $100 and a few other articles, of a total 
value of $108.92, were furnished by R. G. Fuller to the company; a bill 
for beets, canned milk, sugar, tomatoes, and peaches, amounting to $108.95, 
was made out by Miss Haas on a blank billhead on which "G. E. :Fuller & Son" 
was inserted as the creditor. Accused paid the bill with a check on the 
company fund; the bill was receipted by Miss Haas in the name or G. E. 
Fuller &. Son, and the transaction appeared in the company council book as 
a payment or the same amount to "G. E. Fuller Grocery", charged against 
ration saVings. 

The foregoing is proved by the testimony or R. G. FUller (R. 28, 29, 
49); Miss Haas (R. 56, 61); Exhibit 16, deposition or Bert E. :ru.ller; 
Exhibit 10, bill; Exhibit 11, check; Exhibit 12, council book. ' 

The record supports the findings on these specifications, which should 
stand. 

a. Charge I: Violation or the 94th Article or War. 
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Specification 4: Causing a false claim for $104.65 
to be presented by R. G. Fuller, July 12, 1934. 

Charge II: Violation of the 96th Article of.War. 

Specification 4: Wrongful payment of a false claim 
of $104.65 to R. G. Fuller, July 12, 1934. 

In May, 1934, accused bought a number of articles from R. G. FU.ller, 
ostensibly for Company 6~, though two bookcases, a cedar chest, and a 
desk, of the value of $93, bought May 1, were sent to accused's home at 
Pontiac, Illinois, as will be shown under Specification 2, Charge III. 
The account at the end of 'JJ_ay amounted to $104.65. On July 12, accused 
went into the store and requested that the matter be handled as before. 
Accordingly, Miss Haas prepared a bill on a blank billhead on which was 
stamped "G. E. Fuller & Son", showing a single item, "June 1, account, 
$104.65". Accused gave her a check on the company fund, payable to 
"FU.ller Co.", for the same amount. Unlike the others, this check was 
indorsed "R. G. Fuller", and the bill was receipted by Miss Haas, "R. G. 
Fuller per M.P.H.". The transaction appeared in the company council book 
as a payment of $104.65 to "FUller Co.", charged against ration savings 
and supported by the above bill as a voucher. 

The foregoing is proved by the testimony of R. G. Fuller (R. 25, 27, 
49); Miss Haas (R. 57, 58, 62); Exhibit 16, deposition of Bert E. Fuller; 
Exhibit 2, ledger of R. G. Fuller; Exhibit 7, bill; Exhibit 8, check; 
Exhibit 9, entry in council book. 

As to the subsequent payment of this account a second time by Mrs. · 
Fox, see paragraph 11 of this opinion. That payment is not considered 
to affect the guilt of accused with respect to the specifications now under 
consideration. With respect to these specifications, the record supports 
the :findings, which should stand. :, 

9. In justice to accused it should be said that he did not profit 
a cent by the commission of the offenses mentioned in the specifications 
under Charges I and II, with perhaps the exception of Specifications 4, 
as to which see paragraph 11 of this opinion. Apparently his motive was 
a good one, to obtain needed furniture, linoleum, etc., for his company, 
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Which it could not otherwise get. To do this, he contrived the scheme 
described in the preceding paragraphs, caused false vouchers lo be made, 
false claims presented, and the money of his company to be spent for 
purposes for which it was not legally expendable. If these specifications 
were all that there was to this case, his conduct would be little if any 
worse than that of the n.rrant otticer concerned in J'AG 123, FebruB.l'Y' 26, 
1923, mentioned. in paragraph 5 of this opinion, who was made to refund 
to the ration savings account the money which he had illegally spent fran 
it, but who was not even tried. If the foregoing charges and specifications 
were all "that there was to this caae, dismissal might be too harsh a 
sentence, especially considering accused's lack of military experience alld 
his unfamiliarity with government and army finance and accounting. BUt, 
as 1a shown in the subsequent paragraphs of this opinion, accused' a other 
ottenses were much more serious. 

lO. Charge III: Violation of the 93d ~icle ot War. 

Specification l: In that Captain Theodore P, Fox, 
EDgineer Reserve, while on active duty and being 
at the t 1me custodian of the Company P'Und 627th 
Company, Civilian Conservation Corps, and as such, 
custodian of the moneys of said ~any FUnd, did, 
at Camp Mia1is1ippi•Paliaade1, savanna, Illinois, 
on or about April 13, 1934, feloniously embezzle 
by fraudulently converting to his 01111 use moneys 
in the sum of about t397.ro, pro1,erty of the said 
Company 7Und, which money1 came into his possession 
by virtue of his office as cua todian of said tund. 

The specification is inartific1ally drawn, since it places the title 
to the money embezzled in the "cQ!lli>any tu.nd"• However, whether or not 
this term be technicall7 accurate, there is no reason to suppose that 
accused was misled or left in ignore.nee ot the offense witb which he was 
charged, and the inaccure.oy mentioned may be passed under the 37th Article 
of War as harmlesa. 

The evidence in chief for the prosecution with respect to this speci• 
fication is as follows: 

http:inaccure.oy
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On April 13, 1934, accused went into the furniture store or R. G. 
Fuller and paid in cash the bill or that house against his company tor 
March, amounting to $5.15, leaving still due only $2.10- tor a purchase 
earlier in April. Accused then engaged in conversation with Miss Mina 
P. Haas, the bookkeeper and manager or the store, at which time he handed 
her a check drawn by him on the company fund and payable to R. G. Fuller 
1n the amount or $3g7.50 and requasted her to indorse it and to make out 
a bill covering the March account, showing due $3g7.50 from Company 62'1. 
Miss Haas remonstrated with accused; but finally acceded to his request 
when he explained that such procedure was the regular routine, that the 
bills represented by this check or $397.50 had already been paid and this 
transaction was •just tor his files" (R. 59). No money was received by 
R. G. Fuller, as the check, after having been indorsed by Miss Haas, 
was immediately returned to Captain Fox. The bill and the check did not 
represent any purchases whatever from G. E. FUller & son or R. G. Fuller. 
The bill was prepared on a blank billhead, having stamped on 1 t, •o. E. 
Fuller & Son", as the creditor, contained no items, but merely the words 
"To Mdse, March Acct. $397.60", and 11as receipted by Miss Haas in tbe 
name or G. E. Fuller & Son, followed by her own initial. On the same 
date the company council book shows a disbursement of $3g7.50 to "Fuller 
Co.", charged against ration savings, and supported by the bill to which 
reference has just been made as a voucher. The ledger sheet ot the Company 
Fund, Company 62'1, Civilian Conservation Corps, 1n the National Bank of 
Savamia, shows pa~nt or a check tor $397. 50 on or about .April 13. 

The foregoing is shown by the testimony ot R. G. Fuller (R. 30, 31); 
Miss Haas (R. 59, 60, 69, 70, 73, 74, 75); Exhibit 16, deposition ot Bert 
E. Fuller; Exhibit 13, bill; Exhibit U, entry in cOilll)any cowcil book; 
and Exhibit 15, bank statement. The check is missing. 

~1th respect to this specification, the defense called c. s. Hahn, 
assistant manager ot the National Bank of savanna, where the account of 
the company was kept, who testified that on April 13, 1934, there was· 
deposited by Captain Fox 1n the account ot Company 627, Civilian Conser
vation Corps, ~o, including $2.50 currency and a check tor $397.50 
(R. 176, 177). The deposit slip was identified by the witness and is 
attached to the record marked Exhibit K. The bank statement, Exhibit 15, 
shows a deposit ot $400 on April 13, 1934. 
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Arter the detense had rested the prosecution introduced by way ot 
rebuttal Exhibit 36, two sheets trom the council book ot Company 627, 
showing receipts and disbursements tor April, 1934. The exhibit was not 
identified, and the detense neither made nor expressly waived objection 
to its admission. Several other unidentitied documents were introduced 
during the trial, but in every other such case the detense sa'id, "No 
objection". However, in view of the statement in the Manual tor Courts
Martial, paragraph 116 a, that objection to a copy of a public record 
because ot lack of authentication must be deemed waived it not asserted, 
the Board 'IOUld not be warranted in holding that error was conmitted in 
receiving this exhibit. 

The evidence submitted with respect to Specification 1 ot Charge III 
is clear and undisputed as regards the preparation and use ot the talse 
voucher (Ex. 13) and indorsement ot the check for $397.50 by Miss Haas 
at the request of accused and the return of the indorsed check to accused 
on April 13, 1934. The evidence introduced by the defense showing a 
deposit or $400 on April 13, including a check tor $397.50, evidently was 
for the purpose ot raising some doubt whether the alleged embezzlement 
was actually conmitted or Whether the accused after preparing his false 
voucher repented ot his act and deposited the check to the credit ot the 
company, thereby cancelling the entire transaction. The tact that the 
item or $397.50 was entered in the council book as a charge against ration 
savings tor April and the false statement used as the supporting voucher, 
considered in connection with the fact that the council book balanced tor 
April w1 th the bank statement and cash on hand, refutes the theory of 
innocence indicated by the deposit or the $397.60 check on April ~3. Ob
viously, if accused had repented or his act or securing a false voucher 
w1 th a view to the embezzlement of funds from the ccmpany fund and had 
deposited the check instead or cashing it e.nd keeping the cash, the council 
book account tor April would not have balanced, as the deduction or $3G7.00 
tram the council book would have caused the bank balance to be $397.00 
over. An e:mmination of the council book tor .April (Ex. 3&) shows receipt 
or a ration savings check on April 11 or $2035.eg. on the eama date, 
April 11, the bank atatement ot the company (Ex. 15) shows a deposit ot 
$1&35.eg. The testimony or Mr. Hehn, the assistant menanger of the be.nlc 
(R. 178, 17g), shon that on deposit or a checlc Where cash is paid to the 
depositor in part the bank statement would show only the net balance 
received by the bank as the deposit. In the instant case, therefore, the 
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amount of the deposit less the amount of the ration savings check shows 
a Qifterence or $400 unaccounted tor. Two days later, April 13, the 
evidence shows that accused secured a false voucher for $397.50 from 
Miss Haas and deposited a check on the same date for $397.50, plus $2.50 
in currency, making a total deposit ot'$400. It is apparent that the 
deposit of ~pril 13 in the amount of $400 was for the sole purpose of 
causing the bank statement to show a deposit equivalent to the amount 
withheld on April 11 when the ration savings check or $2035.89, less 
$400, was deposited to the credit of the company tund. The $400 has 
never been accounted for, except the $2.50 cash deposit made April 13, 
at the s9Jlle time that the ~397.00 check was deposited. Accused's per
suading Miss Haas, the bookkeeper of R. G. Fuller, to·prepare and receipt 
a false voucher in favor or G. E. Fuller &. son, the grocer, in the amount 
ot $397.50, and to indorse a check in that amount payable to R. G. FUller, 
and the •subsequent charge against the ration savings fund of $397.00 
show beyond reasonable doubt e. purpose on the part of the accused to 
falsify the company accounts in order that his withholding of the $397.50 
might not be discovered. His action indicates a deliberate plan to de
ceive the auditors inspecting the company council book and to protect , 
himself in his fraudulent conversion of funds entrusted to him as company 
comnander. The conduct or accused furnishes abundant evidence in support 
or the intent involved in an embezzlement charge. '!be documentary evidence 
not only removes the doubt that first may have been raised by the deposit 
or the $397.50 check on Al'>ril 13, but discloses that that particular act 
was but a part of a dishonest scheme to defraud his company. 

The Board of Review considers that the present specification is the 
most serious offense charged against accused and that it is fully proved. 
The record supportathe finding. 

11. Charge III: Violation of the 93d Article of War. 

Specification 2: In that Captain Theodore F. Fox, 
Engineer Reserve, while on active duty and being 
at the time custodian of the Company Property 
62'1th Company, Civilian Conservation Corps, and 
as such, custodian or the property or said Company, 
did, at Camp Miasiaeippi•Paliaades, savanna, 
Illinois, on or about May 1, 1934, feloniously ambezzle 
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by fraudulently converting to his own use the 
following articles or furniture, viz: one 
mahogany bookcase, value about $29.00; one 
bookcase, value about $20.00; one cedar cheat, 
value about $14.00 1 and one desk, value about 
$29.00, total value about $93.001 property or 
the said company, which property came into his 
possession by virtue of his office as custodian 
or said property. 

It may be questioned whether the allegation that title to the property 
was in the company is technically correct, but money or the company fund 
and property bought therewith is commonly said to belong to the company; 
and, whether that expression is accurate as a matter or law, the words 
used are, as a practical matter, the best that could have been chosen to 
infonn accused of the offense with which he was charged. Specifications 
laying title to money or property in a company have been passed by the 
Board of Review and The J'Udge AdTOcate General without question tor many 
years. 

As has been stated in paragraph 8 of this opinion, in discussing 
Specificatiote41 Charges I and II, the evidence for the prosecution shows 
that on May 1, 1934, at savanna, lllinois, accused bought of R. G. Fuller 
two bookcases, a cedar chest, and a desk, or the value or $93 1 which were 
sent to accused's bane at Pontiac, Illinois, 168 miles distant. Shipment 
was made by a CCC truck, manned by two members or thnt corps, and the 
goods were received by Mrs. Fox, who had been informed by her husband 
that they were caning. As has also been stated in the paragraph mentioned, 
payment was made by accused on July 12 for these goods and other fUrniture 
purchased for the company during May, amounting in all to $104.651 by a 
check on the company fund tor that anount signed by accused and payable 
to "Fuller Co•"• The transaction appeared in the council book as a payment 
of $104.65 to "Fuller co.", chargeable against ration savings, and supported 
by a bill or G. E. Fuller & son made out by Miss Haas at accused's request. 

The foregoing is shown by the evidence cited at the end of paragraph 
8 of this opinion and in addition by the following: R. G. Fuller (R. 31 1 

33, 38-41 1 43 1 49•51); Miss Haas (R. 66, 68 1 69 1 71-72); Pertle, driver 
of the truck (R. 77-79); Exhibit 17, deposition or Tepovich, helper on 
the truck; Mrs. Fox (R. 167). 
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lfith respect to this specification, Mrs. Fox testified for the 
defense that she expected to pay for the furniture and did in fact pay 
for it by her personal check for $98.75, drawn to the order of R. G. 
J'uller co., which she produced. For many years she has:·paid all household 
bills. Though the check bears the date J\lne 26, 1934, Mrs. Fox states 
that that was a mistake, that it end two other checks for groceries 
in-volved in Specifications 5 and 6, Charge III, were actually drawn 
Friday evening, J\l.ly 20, that she gave them to one of her daughters to 
mail, that at that time she had not heard of any investig'ltion of her 
husband's conduct (Mrs. Fox, R. 167, 170, 180, 181; Ex. E, check). R. o. 
!'ul.ler indoraed this check to the Company Fund, Company, 627, and 1 t bears 
the subsequent indorsement of the company fund, by Captain Bellis, 
accused's successor 1n command (R. o. Fuller, R. 39, .f.O; ~ss Baas, R. 
65-68; Ex. E, check). · 

The furniture was originally purchased on the credit of the company 
and accused subsequently I'8id for it by a check on the company fund. A 
few days later, about the time that the investigation of accused's conduct 
started, Mrs. Fox sent another check to R. G. Fuller 1n payment of it. 
If, contrary to what she maintains, she did so at the request of her 
husband, her action is obviously no defense to him. In this connection 
it is to be noted that the prosecution asked Mrs. Fox if she received 

.a telephone message from her husband about that date, but the defense 
objected, and the law member sustained the objection, erroneously, as 
the Board thinks (R. 187•188). Mrs. Fox appears to have been an excellent 
citizen and mistress of lier household, but many a woman of previously 
honorable conduct will lie to save her husband and consider herself 
Justified 1n so doing. However, even if Mrs. Fox was telling the truth, 
her conduct 1n paying for the furniture on her own in:ltia t1ve, though 
creditable to herself, cannot undo the offense of accused in converting 
to his ol'ID. use, by shipping to his home, furniture bought on the credit 
of his company. 

It may be argued that there is with respect to this specification 
a variance between the allegation and proof, in that it is alleged that 
accused embezzled turni ture, whereas, as shown by the evidence, he 
embezzled money. Specifications 5 and 6, Charge III, which involve 
somewhat similar transactions, allege embezzlement of money. It is true 
that 1n all three cases accused ordered goods on the credit of the company, 
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intending them tor the use or his family, and paid for them with company 
tunds, but there ia a dirterence. The groceries involved in Specifi-

. cations 5 and 6 were shipped direct trom the vendors in Chicago to ac• 
cused's home in Pontiac and were never in the possession ot CCC personnel. 
The furniture, on the other hand, ordered on the credit ot the company, 
was delivered by accused's order into a CCC truck, manned by members of 
that corps, and sent by accused to get it. It may therefore be aaid that 
the turniture came into his official possession aa company commander and 
was embezzled by his action in diverting the truck to his home. 

In the opinion or the Board or Review the record supports the finding 
or guilty or this specification, which finding should stand. 

12. Charge III: Violation or the 93d Article or War. 

Specification 3: Dnbezzlement or $15, property or the 
canpany fund, C0tnpany 627, CCC, J'une l, 1934. 

Tb.is specification and Specifications 4, 5 and 6, Charge III, are 
in the same form as Specification l, Charge III, already discussed, ante, 
paragraph 10 or this opinion, differing only as to dates and amounts:---

Prior to June l, 1934, c. R. Dennison of Thomas, nlinois, a tarmer, 
sold to the company an iron sate tor $15, for which he was paid by accused 
(R. 81). Some two weeks thereafter, accused came to the home or Mr. 
Dennison and requested hls daughter, Miss Philomena Dennison, to have her 
father sign three blank receipts which were to be used as receipts tor 
the sate transaction. Accused explained that he •had to have three bills, 
there were three different records". The bills were signed by Mr. Dennison 
in blank as requested and returned to accused (R. 81, 82, 87, 89, 90). 
The blank bills were later filled in as covering the purchase of eggs, $15; 
potatoes, $35; and an iron sate, $10 (Exs. 18, 19 and 21). Mr. Dennison 
never sold accused or CCC Company 627 any eggs or potatoes and never had 
any transaction with the accused other than the sale of the sate (R. 83, 90). 

The receipted bill tor f:35 ror potatoes, above mentioned, is involved 
in Specification 4, Charge III, and need not be further considered here. 
The receipted bill tor $10 for the sate was used as a voucher to support 
an entry in the company council book or a disbursement or $10, charged to 



(148) 

ration savings (Ex. 22}. The receipted bill for $15 tor eggs, which 
were not in tact bought, was used as a voucher to support the entry in 
the company council book or a disbursooient of $15, c:harged to ration 
savings (Ex. 20}. 

We have here proof of d1 sbursements from the company fund of $10 
and $15, a total of $25, ostensibly for a safe and eggs, respectively, 
and further proof' that the only actual purchase was of a sate for $15. 
This leaves $10 unaccounted for, and the inference is justified that 
accused converted that amount to his own use. The discrepancy between 
$15 alleged to have been embezzled and $10 proved may be disregarded. 
subject to what has just been said, the Board considers that the record 
supports the finding with respect to this specification, and that that 
finding should stand. 

13. Charge III: Violation or the 93d Article of war. 

Specification 4: Jlmbezzlement of $2Bl.OO, property of the 
company fund, Company 627, CCC, June 26, li34. 

Miss Philomena Dennison, mentioned in the preceding paragraph, did 
stenographic work and typing for accused, some or it personal e.nd some 
official. On or about June 26, 1034, accused had Miss Dennison fill out 
eleven bills in accordance with data that he read from a sheet of paper 
in his hand. He directed Miss Dennison to insert "John R. Colin" as the 
creditor, "farious quantities of butter, eggs, and cheese, as having been 
purchased, and to write ":paid in full" on each of the eleven bills and 
sign. the initials •;r.n.c.w, explaining that they represented the name of 
John R. Colin, a farmer who was unable to write and who had sold the 
company the articles shown on each or the said bills and had been paid 
in cash therefor. Miss Dennison did so. 

John R. Colin, a farmer in Guilford Township, Illinois, as to each 
of the alleged sales by him, denied specifically that he had made it, 
and further said that he had never had any dealings w1 th accused except 
for ViOOd and honey. Colin signed his name to his deposition. Hines, 
mess steward or the company, testified that the articles billed had not 
been received from the payees to his knowledge. 
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The eleTen bills, purporting to represent purchases from Colin, and 
the bill for $3~ for potatoes, signed in blank by Dennison as stated in 
the preoed1Il8 paragraph, amount in all to $281.90. These twelve vouchers, 
none of which represented any actual transaction, were used to support an 
entry in· the company council book, •cash payments, $281.90•, charged to 
ration savings. 

The foregoing ia shown by the testimony of Dennison, R.82,83; Mias 
Dennison, R.90-9e,99; Rx.25, deposition of Colin; Hines, R.123-135; Exa.19, 
23, receipted bills; Ex.24, entry in company council book. 

The defense offered no explanation of tllese transactiona. The in
ference is justifiable that accused embezzled the $281.90 and covered his 
crime b;r pretended disbursements in support of lilich he caused false vouchers 
to be made. The record fully supports the finding or guilt;r of thia specifi
cation, which ia both one of the most serious and one of the moat oonvincingl7 
proved of all. 

14. Charge III: Violation of the 93rd Article of War. 

Specification 5:Embezzlement or $38.15, propert7 
ot the company tund, Company 627, CCC, J\117 
12, 1934. 

On or before July 6, 193', William A. Marth, a salesman for Reid, 
Murdoch & Company, grocers, or Chic ego, called at the camp or Company 627 
and obtained from accused an order for pickles, costing $16.75, to be 
delivered at the camp, and for •delicacies•, including mushrooms, anchoVies, 
and caviar, coating f38.l5, to be delivered at accused's home. The delicacies 
were received by Mrs. Fox. 

The following question end answer an quoted (R.102), 

•Q How was the bill to be made out? 
A I do not recall that there we.a anything said. 

I billed it c.c.c. Cem;p Compan;r 627, in care 
of Captain T.p. Fox, Savanna, Illinois.• 

There were received in evidence as Exhibits 2e and 27, respectively, 
the order sheet or Reid, MUrdoch & Company am the receipted bill, the 
former stating "Charge to c.c.c. No. 627, c/o Capt. T.P. Fox, SavallJl&, 
Illinois,• and the latter being rendered to, •company 627 c.c.c. Cem:p, 
Miss. Palisades, savanna, Ill." Marth stated that he had never seen the 
order sheet before the trial (R.102), so -that it is a fair inference that 
it was written at the main office of -the house in Chicago from aata 
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, tran1I11itted by him. Marth was asked no queations about the bill, but trom. 
its nature it muat have been written in Chicago also. The bill was not 
itemized. The detenae expressly aaid that it had no objection to the ad
mission or these papera. 

The totel bill ot t5'.90, including both the pickles end the delicacies, 
was paid by check drawn July- 12 by- accused on the company fund. Th• 
transaction appears in the company council book as an expendi tUN ot $54.90 
to •Reid-MUrdoch Qo,,• chargeable to ration savings. 

All the foregoing is shown by the testimony of Marth, R.100-112; Ex.26, 
order sheet; Ex.27, receipted bill; Ex.28, check; Ex.29, canpany council 
book; Mrs. Fox, ~.165. 

With respect to this speaitication, the defense ottered the testimony 
ot Mrs. Fox, which was aimilar to wh.at she testified concerning apecitication 
2, Charga III (see anta, par. 11 of this opinion), namel7, that her husband 
informed her in advi'iici' that he had ordered the delicaciea, that she paid 
tor them by her check tor $38.15, drawn Friday, July 20, and given to one ot 
her daughters· to be mailed July 21, that the check has bea1 cleared and ahe 
produced it, and that at the time she -did·110t know of any invHtigation ot 
her husband's conduct. {Mrs~ Fox, R.lee;~,l70,l80,181,186,l87; EX.D, check) •. 
It was also shown that Reid, MUrdoch & ~8DY' paid $38.15 to the compalJY' . 
fund July 25, 1934 (Ex.B). 

It may be argued that Marth, the saleaman,did not recall that ..,.-thing 
was said at 'the time that the order was placed aa to how the bill na to be 
made out; that accused openl7 and clearly directed shipaent ot the delicacies 
to his home; that the lumping ot the pickles and delicacies in a •1.n&l• order 
e.nd the charging ot both .to· the ccmpany fund, so tar as the evidence aho1r1, 
may have been the una~thorized act either of Marth or ot acme clerk in the 
otfil9e ;ot1.1Beid, Kur4och & Company; tba t the bill sent to CQD;p&lJY' 627 was not 
itemized; and that accued may have paid it all from the compa117 tunci through 
carelesaneas B.d nthout an7 intention to pay his personal debts with canpany" ., . 
mone7. · That argument might be convincing 1t the present were the only speciti• 
cation::upon which aocused waa being tried, and 'it ,there were no teatimoDY" 
in the record concerning other transactions. It ia, howeTer, wll settled 
that evidence of other alim1lar tramactions is admissible to show intent or 
IO~ especially in cases ..tte:re fraud is charged. ~ v. 'United States, 
16 Fetera 342; B1an v. United states, 133 l!'ed. ,g:s; Wipore on l!.'Vidence, sec. 
302, and -ca.sea col ected there end in 62 LR.A. li3t note; M.C.M. par. ·112 b; 
CM 201997, Mellon. It 1a therefore peJ;Zi!sible to consider the .evidence-in .the 
case concernins othe tre.naactiona to help determine whether' .the intent ot 
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accused in-paying the bill f'rom company funds was innocent or guilty. 
Viewing the present transaction in the light of accused's,conduct in. other 
matters as shown by the testimony, the inference is justifiable, if not ir
resistible, that he was. in this instance as in others, WI 1ng his official 
position to put across a fraudulent scheme for his own pecunial')" benefit. 

The Board considers that the record supports the conviction of the 
present specification e.nd that that conviction should stand. 

15. Charge III: Violation of the 93rd Article of War. 

Specification 6: E:nbezzlsnent of' $41.47, property of' the 
company- f'und, Company 627, CCC, July- 17, 1934. 

The transaction involved in the present specifica~ion is substm. tiall;y 
like that involved in the preceding one. On or about July 17, 1934, 
accused placed an order with Durand-McNeil-Homer Company, grocers, of' 
Chicago, through L.A. Spengler, their salesman, f'or canned goods amounting 
to $41.47 to be shipped to his home at Pontiac, Illinois. The order was 
forwarded to 1he company in Chicago and the provisions delivered to Mrs. 
Fox at Pontiac, Illinois, as requested. The bill was paid on July 17 by 
check drawn by accused, which he delivered personally to Spengler. Spengler 
testified that when the check was delivered to him there were written in 
pencil under the signature of' the accused the words •Charge to personal 
account.• The check as produced in court bore no such notation, but had·.-under 
accused's signature as drawer, like all his other checks in evidence, the 
1mprel!ilston'.of a rubber a.tamp, •eo. Fund, 627th co., c.c.c." Spengler di4 
not remember·.1fhether that notation was there when he received the check. 
The order sheet and "salesmen' a collection report• are both made out against 
accused by name, without mention of the company. The transaction appears 1n 
the company council book as a disbursement of' $41.47 to "Durand-McNeil-Horner 
Co. $41.47•, charged against ration savings and supported by the "salesmen's 
collection report", receipted by Spengler, as a voucher. On July 20, 1934., 
the same date that the check is pu,:.ched as paid, a debit or $41.47 appears 
on the ledger sheet of' the· company f'und account in the National Bank ot 
Savanna. Beside the oanpany f'und account, accused also had at this time a 
personal account in the same bank. 

The foregoing is shown by the testimony of' Spengler, R.112-123; Ex.30, 
order sheet; Ex.31, salesmen's collection.report; Ex.32, check; Ex.33,council 
book; Ex.15, bank ledger sheets; Ex.35, deposition of Miles, bank cashig~: 
Mrs. Fox, R.154. 
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Mr_s. Fox testified with respect to this specification substantially 
as she did with respect to the preceding, but she did not produce the 
check with which she says she paid the bill. She said the Durand-McNeil
Horner Company •kept the check•, and that a few days before testifying 
she received a letter from them informing her that the bill had been paid 
twice end that she had a credit with the company {Mrs. Fox, R. 164, 165, 
170, 180, 181) • 

The court evidently considered that Spengler was either mistaken or 
lying When testifying that ttle check when he received it bore a pencil 
notation to charge to personal account. His story is highly improbable, 
for two reasons. In the first place, no one would bave had any interest 
to erase the notation after the check we.a received by Spengler and before 
it reached the drawee bank; and if it had been on the check when received 
at the drawee bank, the check would have been debited against accused's 
personal account. :aut the check itself 1s punched as having been paid 

· by the bank July 00 and the ledger sheet of the company fund account 
(Ex. 15) shows a debit ot $41.47 on that day, showing that it we.a in tact 
debited againat the company ~d account. Secondly, the check 1s printed 
on safety paper, as may be seen even in the photostat (Ex. 32); and an 
erasure, even of pencil writing, shows plainly on such paper, and would 
certainly haTe been visible on the original check and possibly even on 
the photostat. In this, 111 in the preceding specification, the court 
presumably did, and the Board may, consider the testimony respecting 
other trenaactiona as tending to show, with respect to this, that accused'• 
intent and design were· not innocent but fraudulent. 

Other objections llhich might be nade with respect to this specifica- · 
tion have already been considered in connection with the preceding similar 
specification. The Board concludes that the record &l.qlports the finding 
ot guilty of the specification now under consideration, and that that 
finding should stand. 

16. 1!:le record contain., certain character testimon7. Mrs. J'ox ·....._ 
testified that accuaed was a good husband and father, that she bad never 
known him to do a dishonest act, that he waa meticulous about the prompt 
and tull payment ot his bills. She further testified that she and accused 
had been married sixteen years; that t.he1 had three children, aged fourteen, 
thirteen, and eleTen, reape~tively; that accused n.s a member of the Pres
byterian Church and ot "all the Masonic lodges• (R. l68,l69,l82,184-186). 
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The defense submitted tour character nel-'Usitions by citizens of 
Fontiac, one a lawyer previously on the bench, another a Presbyterian 
minister, the third a physician and lieutenant commander in the Naval 
Reserve, and the fourth a physician end lieutenant colonel in the Medical 
Corps Reserve ot the A:rmy (.Exs. F, G, H, I). All four deponents speak 
highly or the reputation ot accused for veracity alld integrity. 

17. On the other hand, certain other evidence indicates extravagance 
and possible need ot money by accused. 'Ille court and the Board may take 
Judicial notice of the fact that an officer of accused's rank and service 
would receive a salary of $200 a month, plus rental and subsistence al
lowances of $ll6, and minus the percentage reduction required by the 
Econany, Acts. Mrs. Fox testified tc.at accused's civil employment was as 
engineer in charge of the power house of the Pontiac Branch of the Illinois 
}=·enitentiary, at a salary of $150 per month; that t.er household expenses 
were trom $75 to $85 per month; that, before her husband got into dif
ficulty, they had $'100 saved; but he bought a :Packard automobile, trading 
in an old car and obligating himself to sixteen monthly pa~ents of $127 
each, cf which three have been made (R.167,168,183). A Packard costing 
over $2000 is certainly beyond the means of a man with a tamily whose 
regular salary is only $150 and whose temporary income is about $300 a 
month. 

18. There is attached to the record of trial a request for clemency 
signed by the defense counsel, asking remission of all confinement because 
of the extreme hardship and destitution thereby caused to accused's wife 
and three children. Immediately following thatletter is a camnunication 
si•gned by five out of the seven members of the court recommending clemency 
as and for the reasons stated in counsel's letter. Of the two who did not 
sign,. one was absent on leave. The other added a note, "not signed"• and 
his initials, indicating his dissent from the recommendation. The Board 
has also received a call from Maurice E. Moore of 1153 Hyde Park Boulevard, 
Chicago, Illinois, a social worker and law student acquainted witb accused 
and his family,· who stated that the family are now living on public relitt, 
requested clemency, and particularly asked that accused be not confined 
in a penitentiary. 

The Board fully appreciates the hardship that will be caused to ac
cused's tamily by, oont1nat:ton,•of·,.the-''sentence to confinement, and 
sympathizes with Mrs. Fox and the children; but the situation is not sub
stantially different from that existing in nearly every case where a man 
with a family is sentanced to confinement by either a civil or a military 
court. Numbers of cases have passed through the bands of the Board ot 
Review and The J'Udge .A.dvoca te General involving embezzlement or s 1milar 
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crimes wherein a heavier sentence has been imposed for no greater of• 
tenses. The Board feels that to remit or even to reduce the confinement 
at this time would be a discrimination unjust to other like offenders 
and would also deprive the case of that deterrent effect which is the 
chief purpose of punishment by law. It therefore recoI!lllends against 
modification of the sentence at the present time. 

19. Confinement in a penitentiary is authorized by section 35, 
Criminal Code; USC, 18:80, for causing to be presented a false claim 
against the United states. such confinement is also authorized for em
bezzlement by section 47, Criminal Code; use, 18:100, and by D.C. Code, 
1929, Title 6, sec. 98. However, accused is not a habitual criminal, 
and it is believed that his prior exemplary life and the situation of 
his family may properly be taken into account so far as to turn the 
scale in favor of confinement in the disciplinary barracks; Confine
ment in either a penitentiary or the United States Disciplinary Barracks 
is lawful, but the Board recommends the latter. 

20. Accused is 42 yea.rs of age. He served as private and corporal, 
Chemical Warfare Service, from December 15; 1917, to Decanber 16, 1918, 
from which service he was honorably discharged with character excellent. 
He accepted an appointment as captain of Engineers in the Officers' 
Reserve Corps, J\me 25, 1927, and w1 th one brief interval has since held 
that position. He has been on active duty as follows: 

J'Uly 15 to 28, 1928; 
July e to 19, 1930; 
July 19 to August l, 1931; • 
October 11, 1933, to the present time. 

21. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were comn1tted at the trial. 
In the opinion of the Board of Review the record of trial is legall7 suf'• 
ficient to support the findings of guilty and the sentence, and warrants 
confirmation thereof. Dismissal is authorized for a violation of the 
Articles of War involved in the present case. 

M~..,.f'v..Q.---=.:--711-.......=...,r:-.-1,r-.,.._--•, Judge Advocate. 

,.....~~·-=-r/J~,...:!..~~~~~C:::...!.._.;• Judge Advocate. 

To The J'Udge Advocate General. 
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1st Ind. 

War Department, J.~.G.O., - To the Secretary of War. 

l. Herewith transmitted for the action of the President is the 
record of trial in the case of Captain Theodore P. Fox (0-243422), 
Engineer Reserve, together with the foregoing opinion of the Board of 
Review. 

2. I concur in the conclusion of the Board of Review that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and warrants confirmation of the sentence. In view, 
however, of all the circumstances of the case including, first, the 
fact that, in using ration savings to purchase furniture for his company, 
the accused obtained no personal benefit; second, the fact that he is • 
a reserve officer with less than a year and a half of active duty; third, 
the tact. that his previous record in civil life appears to be unblem
ished; fourth, the fact, appearing from statements of an apparently 
reputable social worker, that accused's family, consisting of a wife 
and three children, are in desperate financial circumstances and de
pendent upon public relief measures; and, fifth, the fact that five of 
the seven members of the court who tried and convicted the accused have 
recommended that clemency be granted him, it is reconmended that the 
sentence be confirmed but that one year of the period of confinemen~ 
adjudged be remitted, that the Atlantic Branch, United states Discip
linary Barracks, be designated as the place of confinement, and that 
the sentence, as thus modified, be carried into execution. 

• 3. Inclosed herewith is a draft of a letter for your signature 
transmitting the record to the President tor his action, together with 
a tonn of executive action designed to carry into effect the recom
mendation hereinabove made should it meet with approval. 

(J ~tU/'1 
'--~ B~wn, I 
Major General, 

The Judge advocate General. 
3 Incls. 

Incl. !-Record of trial. 
Incl. 2-Draft of let. for sig. 

of secy. of War. 
Incl. 3-Form of executive action. 
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WAR DEPAR'IMENT 

In the office of '!he Judge Advocate General 
Waahington, D.C. 

Boe.rd of ReView Nov. 3, 1934 
CM 0024"/9 

UNITE)) STATES ) THIRD CORPS AREA. 
) 

/ ) Trial by o.c.M., convened at 
) Headquarters, Third Corps 

Captain 'i'HCJlAS A. BAlIBiml'ON ) Area, Baltimore, 1/Aryland, 
(O-l"/2125), Infantry Reserve. ) October 4, 1934. Diam.issal. 

<PINION of the BOARD OF REVIEW 
HALL, TURNBULL and KING, Judge .A.dvoce.tea. 

l. The Boe.rd of ReView has examined the record of trial in the 
case of the officer named above; and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon charges and specifications sunmarized 
below. He pleaded not guilty to all charges and speciricationa. The 
finding ot the court with respect to each is set out opposite thereto. 

CHARGE I: Violation or the 95th Article or war. Guilty. 

Specification l: otticial statement, known by accused to be 
false, made, w1th intent to deceiTe, to Major Logan, 
I.G.D., at CCC camp s. 52, GrantsVille, 1l.e.ryland, 
Septs:nber e, 1934, that he (accused) did not send an 
ambulance to Oakland, Maryland, on the night of August 
31, 1934,' to bring Miss Helen Hinebaugh to Ce.mp s. 52. Guilty. 

Specification 2: Official statement, known by accused to be 
false, made, with intent to deceiTe, to Major Logan, 
I.G,D., at Camp S, 52, Grantsville, Maryland, September 
e, 1934, that he (accused) did not give Frank J. O'Brien, 
ilsistant Leader, CCC, te.oo, at camp s. 52, on the night 
ot August 31, 1934, and tell him to giTe thils money to 
Mias Helen Hinebaugh. Guilty. 
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Specification 3: Official statement, known by accused to be 
false, made, with intent to deceive, to Major Logan, 
I.G.D., at Camp s. 52• Grantsville, Maryland, September 
e, 1934, that he (accused) did not have any conversation 
with Frank J. O'Brien, Assistant Leader, CCC, at Camp 
s. 52, Grantsville, 1laryland, on the night of August 31, 
1934, with reference to Miss Helen Hinebaugh. Guilty. 

CHARGE II: Violation of the 90th Article of War. Not Guilty. 

Specification l: Perjury at Camp s. 52, Grantsville, Maryland, 
September 8, 1934, in testifying that he (accused) had 
given no instructions on the night of August 31, 1934, at 
Camps. 32, to Frank J. O'Brien, Assistant Leader, CCC. 
Not Guilty. 

Specification 2: Perjury at Camps. 52, Grantsville, Maryland, 
Septembers, 1934, in testifying that he had not sent an 
ambulance to Oakland, :Maryland, on the night of August 31, 
1934, to bring Mias Helen Hinebaugh to Camp s. 52. Not Guilty. 

Specification 3: subornation ot perjury at Camp s. 52, at 
Grantsville, Naryland, SeptE111ber a, 1934, by inducing 
First Lieutenant sailer, Medical Corpe Reeerve, by threats 
and intimidation, to testify that he did not overhear a 
conversation between the accused and Frank J. O'Brien, 
Assistant Leader, CCC, at Camp s. 32, August 31, 1934, in 
which accuaed directed O'Brien to proceed to oakland, 
Maryland, w1 th an em'bulance, there call for Mias Helen 
Hinebaugh, deliver to her te.oo, and trensport her to 
Camps. 52. Not Guilty. 

Speci:t'ication 4: Sllbornation of perjury, similar to the pre
ceding, except that the witneas alleged to have been 
suborned 111 First Lieutenant Kroeger, Air Corps Reserve. 
Not Guilty. 

No evidence of previous convictions was introduced. Accused was sentenced 
to be dismissed the service. The reviewing author! ty approved the sentence 
and forwarded the record of trial for action under the 46th Article of war. 
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3. There is no dispute as to any or the important facts nth 
respect to the specifications or which accused was convicted. He 
voluntarily took the stand and 1n substance admitted the allegations 
contained in those specifications (R. 84-99). The evidence may be 
summarized as follows: 

Accused, a reserve o:rticer on active duty with the Civilian Conser
vation Corps, was in command or Camps. 52, near Grantsville, Garrett 
County, Maryland. '!'he other o:f'ticers on duty at that camp were First 
Lieutenant Russell D. Smiley, Medical Corps Reserve, First Lieutenant 
John H. Kroeger, Air Corps Reserve, and second Lieutenant Allen E. 
Sowder, Infantry Reserve. These otricers, as well as certain civilians 
emplo7ed in a aupenisory eapacit7, occupied at the camp a building 
referred to as the cabin (Smiley, R. 19). 

Some time during the day, August 31, 1934, Lieutenant Smiley told 
Frank J. O'Brien, a member ot the Civilie.n Conservation Corps detailed 
as ambulance driver, that he (O'Brien) was to proceed with the ambulance 
that evening to swallow Falls Cam,p, which the Board has been unable to 
locate on the map but llhich apparently was 1n the same county; there 
pick up two patients; bring them to Camp s. 52, where the patients and 
O'Brien were to spend the night; and, the next morning, September l, 
proceed with them in the ambulance. to Walter Reed General Hospital, 
Washington, D. c. (O'Brien, R. 13; smiley, R. 19). About 6 p.m. O'Brien 
entered the sitting room ot the cabin and asked Lieutenant Smiley 
whether he should not leave for Swallow Falla Camp on the mission 
previously assigned him. Accused was at the moment at the telephone 
talking to Miss Helen Hinebaugh, who was at Oe.kland, Maryland, the county 
seat, some twenty-five miles distant. Lieutenant Kroeger was also present. 
Accused, after asking Miss Hinebaugh to hold the phone, turned to Lieutenant. 
Smiley and asked it the ambulance 111!1.s going to Oakland. Smiley answered 
in the negatiTe, and said that O'Brien was going to Swallow Falls. Ac-
cused testified that Smiley volunteered the statement that O'Brien could 
bring the young lady back, and further suggested that accused tell Miss 
Hinebaugh •to get a couple more girls" (R. 85). Smiley does not so 
testify, but it is ot little importance whether the idea originated with 
him or with accused. Accused then said over the telephone to Mias 
Hinebaugh, "The ambulance is coming over to Swallow _Falla and on the way 
back the driver will a top and get you. Can you get a couple more girla?• 
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Miss Hinebaugh answered that she would try, and accused said, •r may 
send something over to you and you know what to get for it•. Accused 
then obtained $2.00 from Lieutenant Smiley and a dollar from Lieutenant 
Kroeger. Lieutenant Kroeger maintained that he gave the money under 
compulsion of accused's rank and position, but accused testifies that 
the money was voluntarily contributed to form a pool 111th which to buy 
liquor. Accused then turned to O'Brien, the 8Jllbulance driver; and, 
according to hie own testimony, aa well as t.b.at of the others present, 
directed O'Brien, after picking up the two patients at Swallow Falla, 
to go to Oakland, call at the Bon Ton Confectionery for Miss Helen 
Hinebaugh, give her $e.oo, which a~cused then handed O'Brien, tell her 
that she knew llhat to do with it, and to spend it all, end to bring her 
back to camp in the ambulance (O'Brien, R. 13,14,16,17; Smiley, R. 19-22; 
Kroeger, R. 23-t'/,69,70; accused, R. 84-86). 

O'Brien complied with these instructions. A,pparently Miss Hinebaugh 
was unable to •get a couple more girls•, but did purchase liquor with 
the money sent her. On the way from Oakland to camp s. 52, an accident 
occurred in which the ambulance was wrecked, one of the Civilian Conser
vation Corps patients was killed, the other had both legs and one arm 
broken, the driver, O'Brien, was seriously injured, and Mias Hinebaugh 
was slightly hurt. A number of bottles of liquor, some whole 8lld some 
broken, were found at the scene of the accident (O'Brien, R. 15,16; Logan, 
R. 35,44,45; accused, R. 86,87). When ini'onned of the accident about 
11 p.m., accused and Lieutenant Smiley proceeded to the scene of it, 8lld 
thence to Oe.klo.nd, where they found Miss Hinebaugh in a doctor's office, 
semi-conscious. There were also present the state's attorney, aberitt, 
and police. The state's attorney told accused that he was going to charge 
O'Brien, the driver, with manslaughter, driving while drunk, and recklesa 
driving•. O'Brien bad previously been sent to a hospital at Cumberland, 
Maryland (accused, R. 86-89). 

Captain Dougherty, accused's illlnediate superior, conducted an 
investigation; but, reeling that be bad not gotten at the bottom ot the 
matter, be requested an inspector general (Dougherty, R. 46). The 
Oomne.nding General, Third Corps Area, thereupon sent Mljor Leon M. Logan, 
I.G.D., AHistant Corps_ .A.rea Inspector, who, on Septanber a, e.t the camp 
and elsewhere in the vicinity, conducted a further investigation, at 
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which accused and Lieutenants Sniley and Kroeger all denied under oath 
that accused had instructed O'Brien, the ambulance driver, to bring 
Miss Hinebaugh to ce.mp or that he bad given O'Brien $6.00 to give to 
Miss Hinebaugh. Major Logan read to accused the testimony of O'Brien, 
previously taken, eetting forth the tacts substantially as already 
stated in this opinion, and asked accused it it was true. Accused 
stated that it was absolutely talse and that he had had no conversation 
with O'Brien that night relative to Miss Hinebaugh (Logan, R. 28-37, 39, 
40; Dougherty, R. 48,49,50; smiley, R. 53; Kroeger, R. 63-65; accused, 
R. 93). A few days later, upon the inspector further interrogatill8 
Lieutenant Sniley and informing him that O'Brien was facing a manslaughter 
cha:rge, smiley broke down, admitted the falsity of his preTious state
ments and gave a true account or lihat had happened (Logan, R. 37-39; 
Dougherty, R. 49 ...51; Smiley, R. 54} • Still later Lieutenant Kroeger 
also retracted his former testimony and testified truthfully (Logan, 
R. 39...~; Dougherty, R. 49-51; Kroeger, R. 65). O'Brien was tried tor 
manslaughter by the Maryland authorities and acquitted (Logan, R. 44). 

4. Accused maintained that he concealed the truth from Major Logan 
in order to preserve the reputation of Miss Hinebaugh and the ciTil and 
military prospects ot Lieutenants Smiley and Kroeger. Lieutenant Smiley 
was only 26 years of age and had not yet engaged in civil practice. 
Lieutenant Kroeger was ambitious to enter the Regular Army (accused, R. 
88,91,93). Lieutenants Smiley and Kroeger testified that they were led 
to testify talaely by accused and that they did so in deference to his 
superior rank and position as commanding officer (smiley, R. 54-60; 
Kroeger, R. 66-69). Accused denied this and testitied that it was 
voluntarily arranged among the three of them that they should testify 
es they did at first (R. g3) • Tha court apparently- belieYed accused 
with ratarence to this matter, and therefore acquitted nim ot Speciti• 
cations 3 and 4, Charge II, alleging subornation ot perjury. Why- the 
court acquitted accused ot Specifioations land 2, Charge II, alleging 
perjury, is not clear. It may be questioned it a conviction ot those 
specifications as drawn could be sustained in view ot CU 198262, Miller, 
but no reason is seen why the court might not at least have convicted 
accused of the lesser included oftense of talse swearing. 

5. The offenses ot which accused has been convicted are convincingly 
proved and admitted 'lly him, Accused is 33 years ot age. He enlisted at 
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SilTer Spring, Maryland, July e, Hl7, in Company K, lst Intantry, 
M9.ryland National Guard, the designation or which was later changed 
to Company K, ll~th Infantry. He reported for federal serTice Jul.7 
25, 1917, sailed overseas J\lne 14, 1918, serTed 1n the Meua...J.rgonne 
or:rensive and in a defensive sector, returned to the United statea 
May 24, 1919, and was hono.rably discharged June 6, 1919, a, camp MN.de, 
Maryland, w1 th character excellent. He was appointed second lieutenant, 
In!'antry, Officers' ReserTe Corps, December 30, 1922; t1rst lieutenant, 
November 4, 1927; captain, January 21, 1932. He has had periods ot 
active duty as follows: 

J\lne 19 to J\117 25, 1923; 
August l to 15, 1924; 
J\lne 23 to .A.ugust 12, 1926; 
.August 14 to 27, 1927; 
July l to August 13, U)28; 
July 23 to August 5, 1929; 
August 17 to 30, 1930; 
September 6, 1933, to date. 

6. Attached to the record is a request ror clemency signed by 
accused h1maelt. Other than allegations that accused did not coerce 
his subordinates (of which he has been acquitted), the only matter, 1n 
the letter worthy or mention are an allegation that accuaed•a whole 
previous record, both civil and military, has been extremely good, and 
the following statement as to his service 1r1 th the Civilian ConaerTation 
Corps. During the first six months or that service accused's company 
was selected as the outstanding company 1n the state or Maryland, he 
was o:rficially commended by letter from the Commanding General, Third 
Corps Area, and was personally commended w1 th respect to appeare.noe ot 
personnel, discipline and general camp aetup as a result ot a personal 
inspection by the General. During the second six months in command 
accused• a company was egain aeleoted as the outstanding company in 1ta 
subdistrict. No member or his command was arrested by the civil 
authorities. As a result ot this record accused was selected to eommand 
another company, which 11aa in bad condition generall7 and in particular 
as to morale, discipline a.nd records. Accused was in command ot thia 
com;pany slightly more than a month, in which time he brought the morale 
and discipline to a satisfactory condition. 

•6-



(163) 

John F. Richter, attorney-at-law, 729 Fifteenth street, N. w., 
Washington, D. c., has appeared in person before the Board of Review 
and has filed a short memorandum on behalf of accused. Mr. Richter 
stated no facts and advanced no arguments not already mentioned. He 
requested on behalf or accused either that the charges be dismissed; 
meaning presumably that the conviction be disapproved, or that accused 
be pennitted to complete his present tour or active duty. 

The Board has given careful consideration to all the above, but 
in its opinion neither the creditable service of accused nor any other 
fact or argument advanced in his behalf justifies the retention in the 
service of an officer who has made false official statements under oath. 

7. The court was legally conati tuted. Accused, a reserve officer 
on active duty, is subject to military law. CM a'.>1678, Anderson; CM 
202366, Fox. No er1'01·s injuriously affecting the substantial rights of 
accused were committed at the trial. The offenses alleged in the 
specifications of "1:1.ich ac.cused has been found guilty constitute, in 
the opinion of the Board of Review, conduct unbecoming an officer and a 
gentleman in violation of the 95th Article of War. l'he record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and warrants contirantion thereof. A sentence of dismissal is mandatory 
upon conviction of violation of the g5th Article of War. 

, Judge Advocate. 

-1,--.-A-.-i-.--~-----.---,· J'Udge Advocate. 

~Jt-,J..t~,• Advocate, 

To The Judge .l.dvocate General. (__,,./ 
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WAR DEPARTMmT 
In the otf'ice ot The J'Udge AdTOcate General 

Washington• D. o. 

Board or Review 
CM 3>2482 

NOV 5 1934 

UNITED STATES ) UNITED STA.TES MILITARY ACADEMY 
) 

v. ) Trial by G.O.M•• conTen9' 
} at West Point. New York. 

cadet GEORGE E. WHITE, JR. t ) September 17 • 1934. sus
ll'irst Class. Unitad Statea ) pension 1'i thout pay and 
Corps or Cadets. ) allowances until August

) 2a. 19!3~. 

OPINION or the BOARD OF REVIEW 
HALL. TURNBULL and KING, J'udge Advocates. 

l. The Board or Review haa examined the record or trial in the 
case or the cadet named above and submits this, its opinion, to The 
Judge Advocate General. 

I 

2. The accused was tried upon charges and specifications sumnarized 
below. He pleaded not guilty to Charge I and the specifications there
under and guilty to Charge II and the specification thereunder.· The 
finding or the court with respect to each charge and specification is 
set out following it. 

CHARGE I: Violation of the 95th Article of War. Not Guilty. 

Specification 1: Official statement, known by accused to 
be untrue and made w1 th intent to deceive, to a 
United States Army officer, that his name was 
"Bickerstatr•. Not Guilty. 

Specification 2: otticial statement, known by accused to 
be untrue and made with intent to deceive, to a 
United states Amy otticer, that he was a member ot 
the Second Provisional Company or cadets. Not Guilty. 



(166) 

Specification 3: Official statement, known by accused to 
be untrue and made with intent to deceive, to a 
United States Anny officer, that he had not asked 
the cadet officer of the day if he (accused) had 
been reported absent. Not Guilty. 

CHARGE II: Violation or the 9eth Article of War. Guilty. 

Specification: Drinking intoxicating liquor in violation 
of paragraph 135, Regulationa for the United Statea 
Military AcadEl!lY• Guilty. 

In each specification it is 1!11.leged that the offense occurred at 
Fort Monroe, Virginia, August 12, 1934. No evidence of previous con
victions was introduced. Accused 11as sentenced to suspension without pay 
and allowances until August 28, 1935, at which time he will join the 
then First Claes. The reviewing authority approved the sentence and 
forwarded the record or trial for action under the 48th Article or War. 

3. The three specifications under Charge I, as originally drawn 
by the officer who preferred them, allege that the false statements 
were made to First Lieutenant Carl F. Tischbein, Coast Artillery Corpe. 
The start judge advocate struck out the name of Lieutenant Tischbein 
and substituted •a United States Army officer•. The Board fails to 
understand why this was done, as the specifications as amended were in 
its opinion open to objection as being too indefinite. However, as 
accused did not object thereto, as the record showa that notwithstanding 
the indefini tenees of the speciti cations accused understood who was the . 
officer referred to therein, and as accuaed was acquitted or the speci
fications 1n question, his substantial rights were not injured and such 
error as existed we.a hannless. 

,. The evidence tor the prosecution may be 1ummarized a1 follows: 

a. First Lieutenant Carl F. Tiachbein, Coast .Artillery Corps: I 
know accused as Cadet G. E. White, First Class. On August 12, 1934, I 
was officer in charge of cadets at Fort M:>nroe, Virginia. The first time 
that accused came to my attention was at 11:10 p.m., when he was in front 
of the mess hall talking to the cadet officer of the day. About 11:30 
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I was sitting on the mess hall steps right attar taps when I noticed a 
figure in white clothes appear trom around the headquarters building, 
some tifty feet tram. the building where I was sitting, and proceed 
south along the railroad track. I turned a tlaahlight on this figure 
and I called out, "You man•, twice. The figure kept moving. I got 
into my car and went some 400 yards up the road where I met this tigure 
in White, accompanied by a young lady. I recognized the cadet unitorm. 
I said, "You man, come here. Get in this car•. He got in and I said, 
"What is your name?" He said, "Mr. Bickerstaff, sir". I was wearing 
o.n. shirt and regulation campaign hat. As we started tor camp I said, 
"What company are you in?" He said, "The second company, 'sir". The 
question and answer were repeated. I directed this man to come with 
me into the office and I opened the screen door. As he arrived inside 
the door, upon asking and receiving pennission to make a statement, he 
said, "I am in the third company•. On this and the previous occasion 
I asked what lettered company he was in but got only the answer giving 
a numbered company. I smelled liquor on this man as he passed me. I 
went upstairs in the headquarters building and sunmoned Lieutenants 
Bartlett, McClure and Brusher. As the four o:t' us came downstairs, the 
man said to me, "Sir, my name is Cadet White and not Bickerstatt•. I 
asked, "Why didn't you tell me so in the first place?" He answered 
that he thought it was the best thing to do at the time, and further: 
"I didn't like the way you spoke. You embarrassed the young lady•. 
I also asked, "Weren't you in tront of barracks attar taps talking to 
the o.n., and saying you were in the sink and may have been reported 
absent at taps?" Mr. 1':hite denied this. He denied knowing who the o.n. 
was. I told Mr. J.'hite to wait and SUlll!loned Mr. Moore llho identitied 
accused. He did not challenge the accuracy o:t' the statements of Mr. 
Moore. Accused asked leave to make a turther statement, but I said, 
"No, go back to barracks and get into bed". Accused made all these 
statements in a military manner. The other o:rticers returned upstairs 
and accused came back again. I said, "What do you want?• Mr. White, 
~pon again asking and receiving permission to make a statement, said 
that he was worried regarding the sate return home ot the young lady 
whom he had lett. From my further conversation with accused, I deemed 
him sober. I would have put him on guard duty. About 9:30 next morning 
I saw accused, and, upon his asking and receiving pennission to ask a 
question or me, be said, •Just what happened last night?" I said, 
-non•t you know?" He said, "No, sir•. I then said, "I am not going to 
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tell you what happened last night, but I will show you my memorandum 
to the Commandant or Cadets", which I did. I identity the accused 
as the figure 1n white who gave the name or Bickerstaff. The next 
morning I ran over the roster and found that accused belonged to the 
Third Provisional Company (R. e-18). 

b. l!'irst Lieutenant William H. Bartlett, Field Artillery, and 
First-Lieutenant Howard A. Brusher, Coast Artillery Corps, test1f'ied, 
and a stipulation was made as to what testimony would be received from 
First Lieutenant Mark McClure, Field Artillery, if' he were present. 
These were the three or:f'icers whom Lieutenant Tischbein summoned to 
observe accused, as previously stated. 

(1) Lieutenant Bartlett testified that an odor or liquor 
emaDated from accused's breath, but that he w,.s sober, that the witness 
so believed from the way accused enunciated his words and stood erect. 
Accused stood at attention, was courteous, and used the word, "Sirff 
(R. lQ-20) • 

(2) Lieutenant Brusher did not distinguish any odor emanating 
from accused though he stood two or three feet from him. Accused had 
been drinking, but was at the ti.me sober; he was not staggering and 
could speak distinctly. His military demeanor was poor in that he was 
impertinent and did not stand erect and 118.S evasive 1n answering questions. 
The witness would not have put him on guard. Physically accused was 
capable of performing that duty, but not from a mental standpoint. The 
witness would not have trusted him at that time (R. 00-22). 

(3) It was stipulated that Lieutenant McClure would have testi
fied that he did not smell liquor on accused's breath, but was not close 
enough to him to do 10; that in his opinion accused was not drunk; that 
the only thing out or the ordinary which he noticed was that accused was 
flustered and picked his way caref'Ully when he went down the steps 
(R. 22-23) • 

c. cadet Joseph c. Moore, First Class: on August 12, 19~, I was 
officer of the day at Fort Monroe, Virginia. About 11:10 p.m., accused 
eeme to me and said, "I was probably reported absent at taps. I 118.S in 
the sink at the time taps were sounded"• About 11:20 Lieutenant T1schbe1n 
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called me out of bed and to the headquarters building where accused 
was. I smelled liquor on accused' a breath both the times that I eaw 
him. that evening. He was a bit unsteady on his feet, not staggering, 
but weaTing. He was veey hesitant to anawer questions. He was drunk. 
He called me by name. When he made the statement to me, he was coming 
from the direction of the sink. I had reported accuaed late (R. 23-27}. 

5. The defense called Cadets William P. O'Neal (R. ~-31), Elmer 
J. Koehler (R. 32-42), Charles w. Rich (R. 42-45), .Tames Y. Adams 
(R. 45-51}, Eugene H. Walter (R. '51-55), Jack W. Hickman (R. 55-60), 
Major John M. Devine, Field Artillery (R. 60-61}, First Lieutenant 
Clinton F. Robinson, Corps of Engineers (R. Ol-62), and First Lieutenant 
George E. Bruner, Infantey (R. ea-64), and presented a stipulation as to 
testimony that 1i0uld be given by First Lieutenant Frank R. Stevena, 
Infentry, if he were present (R. &4). The accused also voluntaril7 
testified (R. 64-67). It is unnecessary to abstract the testimony or 
the cadet witnesses in detail. • They and the accused testified in substance 
that accused was at the hotel at Fort Monroe from 4 p.m., August 12, until 
late that evening, during which time he drank cocktails, beer and whiskey 
in considerable quantities; that during the same period he had nothing 
to eat except some pretzels; and that he became drunk. Accused testified 
that from 6:30 on, •it begins to get vague". He cannot give a connected 
story or what happened the rest or the evening, though he remembers 
flashes. He remembers meeting a girl, walking with hel" toward the barracks, 
and some one pulling up alongside or him in a car and telling him to get 
in. The next thing he remembers is that he waa under a light and there 
were a lot of officers around him. The next morning he had a vague 
impression or having been questioned, but did not know what his answers 
had been. It was all veey hazy but he did not have any intention or de
ceiTing an officer. 

The tei,timony ot Major Devine and Lieutenants Robinson and Bruner 
and the stipulation w1 th respect to that or Lieutenant Stevena all 
related to accused's character and record and were highly favorable to 
him both aa to character and ability. '!'WO of the witnesses would have 
rated accused aa "excellent" and two as "superior", using those words as 
they are used 1n officers' efficiency reports. In his fourth class year 
accused stood No. 5 in his class; in his third class yee.r, No. 17; and 
in his second class year, No. 39. If he had not gotten into trouble he 
would he.Te been made a cadet captain in August. 

\ 
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6. The prosecution called in rebuttal Majc,r Earle n. ~uinnell, 
Medical Corps, as an ell)ert witness with reterenee to the eti'eot ot 
liquor upon the mind and body, but in view ot the ti.Jldings of the court 
it is believed unnecessary to abstract his testimony (R. 67-71). 

7. The contention ot tl;le detenae was that at the time he made the 
untrue answers to the questions put him by Lieutenant Tiachbtin accused 
was so drunk as to be incapable of 1'onning an intent to deceive, and 
did not know what he was doing. The court apparently accepted this view, 
since its findings of not guilty with respect to Charge I and the three 
specifications thereunder are explicable upon no other theor;r. Though 
it saved accused from conviction 01' the specifications alleging talse 
atatements under the tirst charge, this defense greatly increased the 
seriousness of accused's offense under the speeitication to Charge II, 

,alleging the drinking ot liquor, to Which he pleaded guilty, and which 
the evidence 1'ully sustains irrespective of the plea. This theory of 
the defense and the evidence adduced in support of it show that accused 
might well have been convicted of a specification alleging dl'Unke:nnea1 
in a public place, namely the Chamberlain Hotel, in uniform. 

a. The Board or Review has received a personal call from Honorable 
Andrew Edmiston, Representative 1.Jl Congress, from West Virginia, who 
has also addressed the Chie1' of Start with reference to this ease. Mr. 
Edmiston stated to the Board that accused's tamily were people of ex
cellent standing in his district and he requested clemency tor accused. 
However, 1n view or the aggravating circumstances mentioned in the pre
ceding paragraph, the Board is of opinion that the sentence should stand. 

9. Accused was admitted to the Military Academy J'uly l, 1931, with 
no prior service, and is 21 years of age. 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights ot accused nre committed during the 
trial. For the reasons stated, the Board ot ReView 18 ot the opinion 
that the record of trial 18 legally autticient to support the t1.Jlding8 
end eentence and ..,,rant• oont1~t1on tiler•~;/ 

LL({ldl. ,Judge A.d-.ocate, 

1\J, r/J ~?J~ , Judge Advocate. 

~eAd'IVtate, 

To The Judge Ad"90cate General. / ' · -
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WAR DEPARTMENT 

In the Otfioe or The Judge Advooate General 
Washington, D. c. 

Board ot Review APR l O l9S5CM 202601 

U N I T E D S T A T E S ) FIFTH CORPS AREA 

v. 

First Lieutenant JULIUS 

) 
) 
) 
) 

Trial by G.c.Y. convened at 
Fort Benjamin Harrison, 
Indiana, October 11,12, 

S. SPERTI (0-123046). ) 13. 16 and 161 1934. 
Field Artillery Reserve ) Dimnissal and Confinement 

for five (5) yea.rs. 

OPINION of the BOARD QF REVIEW" 
HALL, KING, and SMITH. L.M. • Judge Advocates. 

1. Tho Board of Review has examined the record of trial 
in the case of the oi'f'icer named above and submits this, its 
opinion, to The Judge Advocate ~neral. 

2. Accused was brought to trial upon ten (10) sp~cifioationa, 
ea.oh alleging embezzlement in violation of the 93d Article of War 
(Charge I), upon twelve (12) specifications, each alleging conduct 
unbecoming an officer and a gentl9lll8ll in n.olation of the 95th 
Article of War (Charge II). and upon nine (9) spe~ifications. each 
alleging conduct of a nature to bring discredit upon the militar:, 
service, or disorders and neglects to the prejudice of good order 
and milital'f discipline, in violation of the 96th Article of War 
(Charge III). Before pleading to the general issue accused moved 
to strike out Speoitioationa 4, s. 6 and 7 of Charge II, and 
Specifications 5 and 6 of Charge III. The motion was denied as 
to the specifications under Charge II, but sustained as to those 
under Charge III, and Specifications 5 and 6 of Charge III were 
stricken out by the court because they were considered. duplications 
in part of Specifications 2 and 5, respectiTitly. of Charge I (R.30-
35). Accused then pleaded not guilty to all the remaining charges 
and specifications. Re was found guilty of Charge I and of 
Specifications 1 to 10, inclusive, thereunder, guilty ot Charge II, 
and of Speoitication1 4. s. 1, 8, 9, 11 and 12. thereunder, and 
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guilty of Charge III. and of Speoifioa.tione 1, 2, 3, 4, 7, e, 
and 9 thereunder. He was found guilty ot Specification 3 of 
Charge II, except the words •and turther that the amounts in
dicated in the al.id certificate aa being on deposit and aa 
being in cash. are materially leas in tact in both respects than 
they should be•, and guilty ot Specification 10 ot Cbrge II, 

·except the words "and by means thereof did fraudulently obtain 
from the said First Lieutenant John A• ltla.iber- the sum of FittJ 
Dollars, t50.00". He was found not guilty of Speoitications 1, 
2 and 6 of Charge II. No evidence ot previous ocmviotions waa 
introduced. He was sentenced to be diad.saed the service, to 
forfeit all pay and allowances due or to become due, an! to 
be confined at hard labor for five {6) years. The reviewing 
authority approved only so nuch of the finding of guilty of 
Specification 1, Charge I, as involved a finding of guilty or 
embezzlement of $945.,7, disapproved the findings of guilty ot 
Specification 6, Charge I, and of Specifioa.tion 4, Charge III1 
approved the sentence, and fo~ded the record of trial tor 
action under the 48th Article of War. 

s. During the course ot the trial oounsel tor accused raised 
a question as to the jurbdiotion or the oourt upon the ground 
that aocttsed bad been kept upon active dllty without hi1 consent 
(R. 335-336). The reoord shows that accused W1Ls ordered to active 
duty by s. o. 116, par. 19, Headquarters Firth Corps Area, May 18, 
1933, for eb: monthSJ this active w.ty ,ras extended four months 
and twenty-four days bys. o. 237, par. 12, Headquarters Firth 
Corps Area, October 11, 1933, 8.Ild b7 s. o. 51, par. 3, Headquarters 
Fi.f'th Corps Area, :March 2, 1934, it was extended from April 16, 
1934, to October 15., 1934, with his oonaent. The trial ot acc,11ea 
was begun on October 11, 1934, and was not .finished by the court 
until October 16, 1934. It is beli...,..d that the contention ot 
acoueed is without merit. The Board ot Review has held repeatedly 
that a reserve officer on active dllty is eubjeot to military law. 
CM 201678, AndersonJ CY 202366, FoxJ and CM 202479, B&bbington. 

In the case or Barrett v. Hopkins, 1 Fed. 312, the court aaida 

... "Where a aoldier in the anny was arreeted tor a 
crime, and hi• term of enlistment expired before his 
trie.l and oonviotion by court-martial, it was held that 
the jurisdiction of the court having onoe attached b7 
the arrest, it retains jurisdiotion for all or the 
purposes ot the trial, judgment and execution.• 
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In Winthrop'• Military Law and Precedents,. 2d ed., P• 90,. 
the rule aa to the oontilluation of jurisdiction after it has 
once attached is stated as followsa 

"It has further been held,. and ia now settled 
law, in regard to military offenders in general,. that 
if the military tjuriadiction has once duly attached 
to them previous to the date of the termination of 
their legal period of service, they may be brought to 
trial by court-martial after that date, their discharge 
being meanwhile withheld. This principle has mostly 
been applied to oases where the offense was committed 
just prior to the end of the term. In such caaea the 
interests of discipline clearly forbid that the offender 
should go unpunished. It is held therefore that if 
before the day on which his service legally terminates 
end his right to a discharge ia complete, P" oceed.ings 
with a view to trial are commenced against him, -- aa 
by an arrest or the service of charges,.-•the military 
jurisdiction will f'Ully attach,. an4 once attached 'ZDAY 
be continued by a trial by court-martial ordered and 
held after the end of the term of the enlistment of the 
accused.• 

4. The specifications,. other than those of which acoused wa.a 
acquitted, or in whioh findings of guilty were disapproved, are 
sat out separately below with the findings of the court,. the action 
of the reviewing authority,. a summary of the evidence in support 
of each of them,. and the views of the Board or Review. 

Evidence of general application to all the specifications may 
tirat be summarized as f'ollowu 

Accused. a First Lieu.tenant,. Field Artillery,. Reserve, was,. with 
his consent,. ordered to active duty tor a period of six months,. be
ginning Ma.7 22,. l95S,. and directed to proceed to Fort Knox,. Kentucky,. 
and report 1n person to the Camnanding General for training 'With 
the Civilian Conservation Corp• (R. 311 Ex~ 1). This order was 
l&ter ame.nded to extent the period of service until October 16, 
1934 (R. $8-S9-40J Ex. 21 Ex. 3). H1a period ot active duty was 
again.e:i:tended tor a period ot two months,. beginning October 16,. 
1934,..and the extension order reoitea that it was "with his con-
1ent.• (R. S5l-SH1 Exe -IT). During the period from August., l9SZ,. 
until July 24,. 1934,. aooused was 1n command ot Company 1652,. 
Civil11J1 Ccmaervation Oorpa, and this OompfUl1' was located a.t Cup 
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PE-60 at Huntington, Indiana, and at Camp PE-71 at Milan, 
Indiana. The council book of the company f'und of Company 
1632, c.c.c. vms identified by First Lieutenant John A. Klaiber, 
Field Artillery, Reserve, executive officer of this company, 
who testified that it was authenticated by accused as custodian 
during the months from October 1933, to June, 1934, inclusive. 
Witness was familiar with the signature of a.ocused aa custodian 
and ha.a seen him write his name. From September,. 1933, until 
June, 1934, witness was the recorder of the compfillf oounoil book 
and during this period ha.d seen the boo.le when aocused had turned it 
over to him for preliminary e:xa.mination prior to audit and ha.d 
signed the statement in it as recorder. The counoil book was 
received in evidence a.s Exhibit 4. Aocused on August 20, 1933, 
signed a receipt for the company f'und of the 1532d Company, Civilian 
Conservation Corps. and continued as oustodia.a thereafter into the 
month of July, 1934. (R. 40-46,48,51; Ex. 4). 

5. CHARGE I1 Violation of the 93d Article of War. 

Specification 11 In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while on 
active duty, being at the time Commanding Officer, 
Company 1532. c.c.c. Oe.m.p PE-60, and Camp PE-71, 
and as such official custodian or the Company Fund 
thereof, did, at or near Huntington, Indiana, and 
Milan, Indiana, between August 16, 1933 and July 
23, 1934, or thereabouts, feloniously embezzle by, 
fraudulently ocnverting to his own use the SUln of 
about 'IWELVE HUNDRED TWENTY EIGHT DOLLARS AND SIXTY 
C~S $1,228.60, property of the company f'und, 
Company 1532, c.c.c., which said money ca.me into 
his possession and under the care of the said First 
Lieutenant Julius s. Sperti, by virtue of his 
said offioe for the purpose of applying the same for the 
use and benefit of the said oompany. 

Finding• Guilty. 

The reviewing authority approved only so muoh of this 
finding of guilty as involved a finding of guilty of 
embezzlement of $945.47. 
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Evidence. 

First Lieutenant Elvin H. Burger. 11th Infantry. Fort 
Benjamin Harrison. Indiana. testified that the accused is First 
Lieutenant Julius s. Sperti. Field .Artillery. Reserve. on duty 
with c.c.c. Company 1532 as a reserve officer called to active 
duty (R. 47). Witnesa was a member and recorder of a board o:f' 
officers to investigate ccmditiona o:f' the company f'und of Company 
1532. The investigation covered a period beginning in August. 
1933 and extending to and including July 23. 1934. 

To the question of the prosecution that witness state the 
result found by the board respecting the financial status or the 
company. the defense objected on il.e ground that the witness was 
not competent to answer. and stated that the prosecution was 
calling upon a witness to testify as to findings or a bo1;1_rd 
of officers was to a series of calculations and a whole series 
o:f' matters involving financial affairs"• and had not sh01m the 
witness to be an expert in matters or military accounting. which 
waa necessary before the prosecution could pursue this line of 

· testimony. .The question was withdrawn. The witness then testified 
that he had had experience in the keeping or company council books. 
having kept such books for various organizations since 1923. 
He had had experience in auditing company f'unds as shown in 
council books. This was a pa.rt of his duty at Chilkoot Barracks 
in Alaska.. He had ma.de audita for the 24th Infantry• and he had 
been auditing in the eastern district from January to the end or 
June. 1934 (R. 48-49). 

The prosecution then asked the witneaa "what the result 
respecting the financial status of the company was of the board 
er officers• of which he was recorder. The defense stated that 
it still objected and asked an opportunity to cross-examine the 
witness in order to f'urther aeoertain his competency on this 
subject. The president and law member overruled the objection 
of the defense and atated that the question. a.eking the result 
of the board of which the witneu 1a recorder. wa.1 •perfectly 
proper•• and that the witneu. should he have pa.per•• might use 
them to refresh hi• memory in giving th• answers to cpeationa ot 
thi, nature. 

Ther~pon the witneaa testified that the board ot oftioera. 
appointed to inTeatigate the company tund. ot c.c..c. C~ 1552• 
found a shortage ot $2,673.SS. Thia was the -entire shortage or 
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both the company fund and the camp exchange fund. $1,952.63 
wa.s the actual shortage of the company fund of c.c.c. Company 
1532 (R. 50). During the period covered by thia investigation 
a.ooused was the o ompany coDDll8.llder of Company 1532, c.c.c., and 
the custodian of the company fund or that company (R. 51). 

Upon croas-examination the witness testif~ed that the boa.rd 
discovered the shortage a.bout July 23 (1934) and found that it 
occurred between January 1. and July 23 (1934). Witness had 
audited the fund for the months of' January and February during 
this period but had not discovered the shortage at that time 
(R. 62) • 

Upon re-direct examination by the prosecution witneu testi
fied that the boa.rd of whioh he was a member ma.de a. stady of the 
entries of the council book listed under the month of June. At 
the question as to whether the board came to any conclusion re
garding the items listed thereon as expenditures (R. 54) the 
defense objected to the readbg "of any amount of that book" 
until such time as they had the supporting vouchers, and contended 
that the member (the witness) should show the corresponding voucher 
by which the board checked the entry th.a.t it studied. The president 
a.nd law member stated that it is true that the fund book is made 
up from vouchers but that its accuracy is attested by the custodian 
and by the council. and it is also subject to audit by superior 
authorities, and he ruled that the fund book as such, and the 
figures as they appear therein. were admissible, and overruled 
the objection (R. 55). 

Thereupon the witness testified that the board made a study 
of the entries under the month of June and accepted as valid the 
following entriesa 

Voucher 1. "the collection sheet of May, 1934. as receipt, 
$174.90. an expenditure or $40.00"; 

Voucher 2. "under date of June 10th, ration savings for 
May. 1934, the receipt or $1,299.44. expenditure or 
~452.44; 

Voucher 3, "June 12th. tor Wickenhisar Geedy Company, 
company supplies, expenditure of $12.52 under other 
funds"; 

Voucher 13, "June 15th, H.W. Sullivan, Radio Parts. cash 
of $2.56." 
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All other entries in the council boo!c ~or the month cf 
June were not accepted by the board as proper and valid entriea 
(R. 56). The board found that an attempt had been made to pay 
the following vouchers for expenditures by checks on two banks, 
the First State Bank or Huntington and the Exchange Bank of 
Warren, Indiana, but that the cheokf hal not ~9en honored at 
these banks and none of these bills had been paid at the time 
the board turned in its findings, 

Voucher 4, June 12, Milan Bakery for bread, ~79.96; 
Voucher 5, June 12, Chris H. Voss Dairy, nilk, $62.0~; 
Voucher 6, June 12, Armour and Corr.pony, meat., ~43. 95; 
Voucher 7, June 12, New Fisheries, Inc., fish, ~75.15; 
Voucher 8, June 15, A. Dattilo Fruit Co., $203.25; 
Voucher 10, June 15, Si.Tift and Co., meats, $23.75; 
Voucher 11, June 15, Great A. & P. Tea Co., $20.49; 
Voucher 12. June 15, Pearl Packing Co., $335.93. 

These vouchers had each been •paid" by check which had not been 
honored by tho bank and all bore the •paid st&Ir-p or payment mark" .. 

As to the following bills the board was unable to find that 
they had either been paid in cash., by check., or in any other way, 
and the vouchers the board found had no markings on them to show 
that they had ever been presented for payment or paida 

Voucher 14, June 15., Hilker and Bletoh,~deserts: ¥18.001 
Voucher 15, June 15, Ad Seidel & Son.,"deserts~ $24.00J 
Voucher 16, June 15., Loose Wiles, cake, $3.401 
Voucher 17., June 15., Daniel Brothers., meats, $71.66; 
Voucher 18, June 15, Crites Bakery, bread, $31.58J 
Voucher 19, June 15, Puritan Dairy., milk, $36.36; 
Voucher 20, June 15., o.c. Smith, eggs. $25.50; 
Vouoher 21, June 15, Cloverleaf Creaneries, $32.21; 
Vouoher 22, June 15., E. o. Perry, produce., $14.24 (R. 56-57). 

Upon oroas-examination the witness testified tha.t .in determining 
the validity of the voucher entries in this book the board con
sidered three thingaa (1) they interviewed everyone that they 
could in :Milan, Huntington... or my other place where the board 
visited; (2) they had oheoks trom the banks which were marked 
•not sufficient :f'unds"; and (3) they had letters trom the various 
firms asking why they did not receive their money to pay these· 
bills. To determine the correct entry in the •book• {i.e. council 
book) the only thing the boa.rd had "to go on• wss the voucher. 
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Thereupon the defense demanded that the prosecution produce 
the vouchers which the boa.rd had studied in determining the 
validity of-the entries in the council book, and contended 
that they should be in the hands of the witness so thet he 
could refresh his reemory from them (R. 58). The president 
and law Ir.e:nber then ruled that the witness could testify to such 
facts as he knew, refreshing his memory from whatever sources 
might be necessary, and that if.his remembrance of the investi
gation or these entries in the council book was so clear that he 
could swear to the truth of what happened, then the vouchers were 
not necessary (R. 59). The objection to the witness' testi:nony 
without the vouchers was overruled. 

The witness then continued his testimony substantially as 
follows under cross-examination. The board accepted the hale.nee 
as carried forward from the last :nonth under "ration savings, 
receipts" $865.33J "oth'3r funds, receipts" ~13.48. Voucher 1, 
collection sheet for May, 1934, under "other :f'unds, receipts", 

·$174.90 expenditures $40.00 - $174.90 vras not correct but should 
have been $176.90. Vouchers 2, 3, and 13, as mentioned above, 
were accepted by the board and also Voucher 9, June 15th, boarders, 
May,1934 $160.52 (R. 60). • 

Upon re-direct examination the witnesa testified that the board 
on July 23 (1934) found no cash but found $22.00 deposited at ·the 
Exchange Be.nlc of Warren, Indiana, and $5.30 on deposit in the First 
State Bank. at Huntington. In addition, there was on depoai t 1n the 
First State Bank the sum of i638.49, representing restrioted tunds 
or this company dating baolc to September, 1933 (R. 61). Paid billa 
to the amount ot $15.07 were also f~d (R. 241). 

Mr. Everett v. Fitch, cashier ot the First State Benk or 
Huntington (R. 159) testified that Company 1532, c.c.c., had a 
restricted account 1n th&t bank impounded on September 23, 1933. 
He had never informed the aocuaed tha.t that :f'und 'l'ZB.8 released and 
had beoome active, nor had he given any official 1n the bank 
authority to 10 ini'orm the accused. The balance of the aotive 
company f'und account of this company on June 25, 1934, was $5.30. 
(R. 161-163). 

Mr. George G. Janes. cashier of the Exchange Bank or Warren, 
India.na, testified that Company 1532, c.c.c. ha.d a balance of 
$22.00 on deposit 1n that bank on July 3, 1934 (R. 244-246J Pros. 
Ex. 45). 
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Accused admitted that he was short the am~~ of cash 
shown on hand as or June 30• 1934 (R. 85-86, 273-275). In 
further proof of the falsity or certain purported expenditure 
entries in the council book in June, 1934, authenticated by the 
accused as correct. which entries, as has been shown, were not 
accepted by the board as proper e.nd valid, the evidence sub
sequently set out under Specification 7 of Charge III may also 
be considered. This evidence shows that checks were received 
by the creditors whose accounts are set forth under vouchers 
4, 5• 6, 7, 8, 11 end 12 in the June, 1934• records of the 
council book, and that when presented for payment at the banks 
upon which they were drawn such checks were dishonored because 
of insufficient funds. 

Discussion. 

The proseoutio~ attempted to prove this specification by 
showing, through the testimony ct' a member of the bonrd, the 
result reached by a board of officers which investigated the 
condition of the company fund of Company 1532, c.c.c. The ob
jection of the defense to such testimony, until the competency 
of the witness as an expert in matters of military accounting 
was established, was overruled by the court, and the witness 
was permitted to testify as to the amount of the shortage found. 
The objection of the defense to testimony as to the conclusions of 
the boa.re. in respect to items listed in the cou11.cil boolc as 
expenditures, and to the reading of any such ite:ms. until the 
vouchers purporting to support these expenditures were produced, 
was also overruled by tpe court, ru-,d the witness was pernitted 
to state that certain entries cf ,.Tune experidi tures in the couJi..;:il 
book were not accepted by the board as "proper and valid entries." 
Upon cross-examination of this witness it was shown that in de
ternining the validit-; of these voucher entries the board con• 
sic.erccl three things: (1) They interviewed everyone that they 
could in 'Milan, Huntington. or any other place where ,the board 
visited; (2) they had checks from the banks which were marked 
"not sufficient funds"; and (3) they had letters from the varicus 
firns asking why t~AY did not receive their money to pay these 
bills. It further appeared that all the board had upon which to 
detel"I'line the correctness of an expenditure entry in the council 
book was the vcucher. The demand of the defense that those 
vouchers be proditced was ai;ain overruled by the court which held 
that the vouchers were not necessary. 
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It is provided in paragraph 116. Manual for Courts-M&.rtia.l,. 
thata 

'twhen the, o:-ii:;ina.l consists of ?l.trn,.erous writings 
v,hich can not conveniently be examined by the court, 
and the fact to be proved is the general r~~ult or the 
whole collection, and that result is capa.blF- of being 
ascertained b~,r calculation, the oalculati on rr.ny be made 
by some competent person and the result of the calculation 
testified to by him. as, for instance. if the fact to 
be proved is the balonce shown by account books. In such 
cases it must be shcmn to the court that the vn-itings are 
so numerous or bulky that they can not conveniently be 
examined by the court; that the f:l.ot to be µ- oved is 
the general result or the whole collection; that the 
result is c~pable of being asoertaiLed by calculation; 
t.hat the witness is a person skilled in such natters, 
and capable of ma'drg the calcula.ticn; that he has 
e-mr.ined the whole coll~ction and has made such a 
calculaticn; and that the opposite party hns had 
access to tr.e bo0ks and papers from which the calcula
tion is n:ade. Opportunity will be afforded the opposite 
party to cross-exar.ii~e the witness upon the books and 
papers in question, and to have the"!l, or such of them as 
the cross-exar.aner ~~y desire and the court may permit 
on proper Ehowing (or properly authenticated or proved 
copies). produced in court for the purposes of the cross
exar.i.inaticn." 

It was perhaps in the mind of tho rrosecution to lay a founda• 
tion for tr.e testimony of the board member. as might have been done 
under th~ provision jt;E"t quoted, but this was not done. The defense 
was even denied the right to in~pect the v0uchers which had been 
e:xamined by tho board of officers in deter..ur.ir.g tho validity of 
tr.e expenditure entries u:,or.. the council book. kid in determining 
these questions the board relied upon what it le&rned from con
versations with i:!l.divicluals. from the ins p3,ction of checks markad 
"not sufficient funds". and from letters written by creditor 
firms in regard to their bills. The testimony of this member of 
the board of officers as to the conolusi~ns reached by the board 
did not come within any exception to the best· evidence rule and 
was therefore incompetent. CM 157375, sec. 1561 (2). Dig. Ops. 
JAGa 1912-~0. 
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It was shown b:, the prosecution by competent evidence. but 
not as a part ot the proof under this speoi.tication. that oheoks 
had been drawn by the accused upon the company tund and sent to 
certain ot the creditors. whose bills are ah0ill1 in the oaunail 
book under expenditure items as havi:ng boen paid. and that these 
oheok1 nre dishonored because ot insufficient tunds on present&• 
tion at the banks upon which they nre drall'll. There 1a no 
competent evidence. hCJW'8ver, that the bills represented by these 
e:xpenditure items in the council book were not otherwise paid. 
and these entries met therefore be accepted as valid in the 
absence ot competent proof to the contraey. 

Notwithstanding the incompetency and the inadequacy ot this 
evidence presented by the prosecution under Specification 1 ot 
Charge I, there is evidence in the record showing the following 
tacts relevant to this specification. Accused was the oammanding 
of'ficer ot Company 1532. c.c.c • ., and the custodian ot its oOlllp&ey 
fund tram the time he receipted tor it on .August 20., 1933. until 
July Z4. 1934. The council book ot this company tund was ao• 
ouaed's book of account., certified by him as correct tor each ot 
the months during thia period1 and the entries therein appear 
to have been made in his own handwriting., although this is immaterial 
ainoe they may be assumed to have been made by his authority and 
direction. This council book shows that at the end of' June. 1934. 
ot the amount tor which ac0111ed was responsible $638.49 was on 
deposit 1n the First State Bank of' Huntington., and $280.47 waa in 
his peracmal posaesaion 1n cash, and he so certified. This sum 
ot $638.49 had been impounded 1n this bank since September. 1933, 
and was so impounded at the time ot thertz-ial. Cash to the amount 
ot $280.47 was exhibited to Major Chapman Grant at the end of 
June. 1934• when he :made the June audit, but at a later date 
in July no oaah was tound 1n the posseaaion ot accused and his council 
book shows no expenditures to account tor this amount ot oaah. 
The ledger sheet of the First State Bank ot Huntington ahOll'a an 
active account of the compu:ry- tund. with a balance ot $5.SO on 
June 21. 1934. which remained undisturbed until withdrawn on 
August 1. 1934. The ledger sheet of the Exchange Bank ot Warren 
shows a balance of $22.00 to the credit of this company fund on 
July z, 1934, which was not withdrawn until July 30. 1934. .locuaed 
admitt.d that he was short the •amount of oash ahown on hand as ot 
June 30th•. While he had $5.30 on deposit 1n the First State 
Bank to the oredit ot the company tund .from June al., 1934. until 
his c~ f'mld was investigated late in July, he does not 
reter to this aacnm.t 1n a,•mm1ng up the tunds tor which he was 
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responsible in his oertifioate in the council book tor the 
month of June. 1954. and. although he may have been ahort the 
'Whole amount of $280.47 in oash, as he admits. the evidence 
does show this amount or $5.30 on hand in June. The amount or 
$22.00 is· also shown to have been on deposit in the Exchange 
Bank from July 2. 1934. until his a.f'fairs were investigated. 

It is held that an officer may be convioted of embezzle• 
ment upon the uncorroborated evidence or the books kept by him 
in the course or his duties. CM 130989; sec. 1563 (4). Dig. 
Ops. JAG. 1912•30. And it is also held that (one who receives 
large sums of money from others for which he ls responsible and 
accountable. who 'Wholly tails either to account tor or to 
turn them over when his stewardship terminates, ca.n not complain 
if the natw-al presumption that he spent them outweighs an:, 
explanation he may give, however plausible, uncorroborated by other 
evidence. CM 123488; seo. 1563 (2), Dig. Ops. JAG, 1912-30. 
And in this case, as noted above, accused offered no explanation 
of the shortage @ther than to admit it. 

For the reasons stated the Board of Review is of the opinion 
that the evidence supports a finding of guilty of embezzlement 
of $238.10 only. the difference between $280.47 and $27.30 of 
deposits and $16.07 of pai4 bills. in the manner and at the times 
and places alleged. 

6. CHARGE I: 

Specification 21 In that First Lieutenant Julius 
s. Sperti. Field Artillery. Reserve. while on 
active duty, being at the time Commanding 
Officer. Comp&.ny" 1532, c.c.c•• Camp PE-60, 
and as such official custodian of the compaey 
fund thereof, did, at or near Huntington, 
Indiana, on or about June 11. 1934, feloniously 
embezzle by tradulently converting to his own use 
moneys in the sum of about TWO HUliDRED TWENTY 
DOLLARS, $220.00, property of the said comp~ 
fund, which said money ca.me into the possession and 
under the care of the said First Lieutenant 
Julius s. Sperti, by Tirtue or his said office 
tor the purpose of applying the same tor the use 
and benefit ot the said company. 

Findings Guilty. 
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Evidence. 

First Lieutenant Elvin H. Burger, 11th Infantry, identified 
prosecution's Exhibit :Ho. 4 a.s the council book or the Company 
iund or Company 1532 c.c.c•• and testified tha.t in the entries 
in this council book tor the month of June 1934.. there were none 
accounting tor an eJq>enditure in the 8UIJl ot $220.00 (R. 51J Ex. 4). 

Ruth Emily Earhart testified that she is the assistant 
cashier ot the First State Bank of Huntington. Indiana. She 
identified a doowaent as a counter receipt from the First State 
Bank, at Huntington. made against the account of the company 
tund. •company 1532 c.c.c Julius s. Sperti" tor $220.00, which 
was received in evidence as Exhibit No. 31, and testified that 
it was handed to her on June 11, 1934 by the accused, who add 
he needed some cash, and she cashed it. The counter receipt was 
charged to the company fund account. Company 1532 (R. 170-172). 

Discussion. 

The evidence presented by the prosecution under this specifi
cation is merely that accused on June 16. 1934. drew $220.00 in 
cash tram the account of the compaey tund. Compaey 1532, c.c.c•• 
with the First State Bank. and did not show this amount as an 
expenditure in his council book for the month or June. 1934. 
Certainly there is no proof of embeulement in these facts. He 
had a right to w1thdraw this money and hold it in cash. The money 
so withdrawn may ban been part or the $280.47 which accused had 
in his possession at the close of the month of June and then 
exhibited to Major Grant. There is no evidence that he fraudulently 
ccmverted it to his own use prior to June 30; and. it he embezzled 
it after that time, the offense is covered by specification 1. 
Charge I. The evidence does not support the finding ot guilty 
under this specification. 

I 

7. CHARGE Ia 

Speci.fioation 3a In that First Lieutenant Julius 
' s. Sperti, Field Artillery, Reserve, while on 

active chty, being at the time CommandiDg 
Officer, Company 1532. C.C.C., Camp PE-60, 
and as euoh otf'ioial custodian of the company 
f'und thereof.did, at or near Camp PE-60, 
Huntington. IJ1dia.n&, on or about July 14, 1934, 
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. feloniously embezzle by traudulentl.)P con• 
verting to his own use moneys in the sum ot 
about ONE HUNDRED TWENTY EIGHT DOLLARS AND 
FIFTY CENTS, $128.50, the proceeds ot a United 
States Treasury Check, number 102,101, property 
ot the said company tund, which said money 08M 
into the possession and under the care o£ the eaid 
First Lieutenant Julius s. Sperti, by virtue ot his 
said office tor the purpose ot applying the same 
tor the use and benefit of the said company. 

Findings Guilty. 

Evidence. 

It ,raa t:tipulated and agreed between the prosecution 121d detenee 
and accused that it c. c. Collins, Clerk, u.s. Post Office, Huntingtoc, 
Indiana, were present in court and sworn u a witness he would testi• 
fy that on or about July 14, 1934, accused presented to him govern• 
ment check ://=102, 101, drawn on the Treasurer ot the United States tor 
$128.50, signed by Charles Lewis, Finance Officer, u.s. J.rrsr/, and 
payable to nco. Fund. co. 1532, c.c.c."a that witness gave accused 
cash .tor the check to the amount o.t $128.50, atter the latter had 
indorsed itJ and that he w01.1ld recognize and identify the doowunt 
marked •Prosecution's Exhibit N0 • 7", as a photostatic copy ot the 
check he ao cashed tor accused. The photostatic copy ot this check 
was then received in evidence as Prosecution's Exhibit N0 • 7 (R. 
70-71). 

Captain Charles Lewis, Finance DepartnW3nt, testified .that he 
1a Finance Officer, Fort Benjamin Harrison, Indiana. He identified 
Prosecution's Exhibit No. 7 as a photostatic copy ot a check on the 
Treasurer of the United States issued by him (witness) to company 
fund, Company 1532, c.c.c., in payment of indebtedness ot $128.50 
due this company. The signature upon the copy of the cheolc is his 
own. The check was drawn tor the purpose ot paying to this oompaey 
$128.50":tor remark as entered on the payroll of this company as. 
due company fund". His office records show 'When checks drawn by' 
him are paid and show that this check was paid in July, 1934 (R. 71-
72). In July. 1934, he was on his present duty as mentioned above. 
It is a part ot his duty to aot as disbursing officer. including 
that as disbursing officer tor c..c.c. Camps of the State of Indiana. 
Such disbursements are u:rua.11:, made by cheok payments (R. 73). 

First Lieutenant Elvin H. Burger was handed Prosecution's 
Exhibit Bo. 4, council book of the company fund, Company 1532, 
c.c.c. • and reminded that he had testified that he ~a a member ot 
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a board of officers detailed to inwstigate the conditions 
of the oanpany fund Company 1532, c.c.c., and that such investi_,, 
gation was made• He was then asked whether or not during the 
course of this investigation he could find en::, entry or entrie• 
under the month ot July, 1934, pertaining to a sum ot $128.60, 
either in receipts or expenditures (R. 81). To this inquir7 
he testified that "we found no such 8Ulll at all. The account tor 
the month ot July is a perfectly bl&llk: page.• They found no 
records ~ere pertaining to such an amount (R. 82) The 
discovery that there were no entries for the month ot•July was 
made on July 23 (1934). There is a tund book covering trans• 
actions of Company 1532, c.c.c. tor the month of July which 
was opened by the board on July 26 (1934). In the board's 
investigation they found no records ot receipts or expenditure• 
to properly apply on the month of July. No vouchers tor July 
business "Were found (R. 87). 

The council book kept by accused (Ex. 4) contains no entry 
ot the receipt of this money. Accused admitted that he was short 
this amount (R. 85-86, 273-276). 

Discussion. 

Under this specification, alleging the embezzlement ot 
$128.60, the proceeds ot a United States Treasury check and the 
property ot the compaey fund, theI9 is evidence that the Finance 
Officer at Fort Benjamin Harrison gan accused a United Statea 
Treasury check for il2S.50, dated July 11, 1934, payable to 
•co. Fund, co. 1532, c.c.c.• tor the purpose of paying that amount 
due the oampezr:, fund. There is further evidence that accused in• 
dorsed this check and received cash tor it to the amount ot 
$128.50 at the Post Office, Huntington, Indiana, on or ab~t July 
14, 1934, but that he did not enter this amount as acredit upon 
the council book llOr did he produce it as a part of the assets ot 
the compaey fund when his affairs were investigated. As a ,atter 
ot tact he admitted that he was short in this particular a.mount. 
The OTidenoe is regarded as legally suttioient to support the 
finding of guilty under this specitication. 

8. CHARGE Ii 

Speoitication •• In that First Lieutenant Julius 
s. Sperti, Field Artillery. Reserve, while on 
active duty, being at the time COJ1111anding 
Officer, Compaey 16S2, c.c.c., Camp PE-60, and 
as suoh otticial custodian of the company- fmld 
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thereof and authorized to make certain 
collectiC11s of moneys due the said company 
f'und, did, at or near Camp PE-60. Huntington, 
Indiana, on or about June 16, 1934, feloniously 
embezzle by fraudulently converting to his own 
use ONE HUNDRED SIXTY DOLLARS AND FIFTY TWO 
CENTS. $160.62. property ot the said company 
fund, which said money is a part of the 8Ull. 

charged certain boarders tor J116&ls f'urniahed 
by' the compaey meas tor the month of Kay 1934, 
collected and received by the said First Lieutenant 
Julius s. Sperti, and which said money came hto 
the possession and under the care of the said 
First Lieutenant Julius S. Sperti by virtue ot his 
said office tor the purpose of applying same tor the 
use and benefit of said company. 

Findings Guilty. 

Evidence. 

First Lieutenant Elvin H. Burger, 11th Infantry, testified 
that 1n the council book of Company 1532 c.c.c. (Ex. 4), there was 
an entry "voucher 9, June 15. boarders :May 1934•, showing the 
receipt of $160.62. On July 23.(1934) and subsequent dates, the 
board found no cash in the compaey tund, but did find $22.00 
on deposit at the Exchange Bank: of Warren, Indiana, and $5.30 
on deposit in the First State Bank at Huntington. In addition 
there was on deposit in the Fi1°st StAte Bank the sum ot $638.49 
representing restricted funds of this company dating back to 
September, 1933 (R. 60-61). This was carried forward as such 
in the campaey audits and owld not be checked against (R. 63). 
The board could find no cash or ba.nk: deposits which would represent 
the amount collected tor boarders as entered in the cOW1Cil book · 
under the month of June, nor could they find any entries in the 
month of June which would account for the actual expenditure ot 
this amount of $160.52 (R. 63,99-100). 

First Lieutenant John A. Klaiber testified that during 
May, 1934. one ot his duties with Company 1532, c•.c.c. Huntington, 
Indiana, was that of meas officer in whioh he superviaed the mess 
and handled the accounts pertaining thereto. At the end of the 
month he made up a statement or the financial standing of the 
meas, including bills payable and bills reoeivable, and presented 
it to the company commander (R. 93). Bills receivable consisted· 
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in part ot boarders• accounts (R. 94). There was money due 
the meas from boarders tor the month ot lday of which w1tne88 
collected $103.37 and turned over to accused. Other DlOZl87 tor 
the meas ot that month was collected b;y accused. Witness knft" 
that accused received a money order in one instance and a check 
in another but could not testify as to the anount ot either. 
although he saw both money order and cheok (R. 95-97). In the 
entries tor the month ot June in the council book (Ex. 4) there 
is an entry ot voucher No. 9. dated June 16th. for boarders. Ma7• 
1934, tor $160.62, listed under receipts. The total amount due 
from boarders tor that month was $203.65 of which there waa one 
amount ot $8.13 that he knew was uncollected (R. 98). 

Discussion. 

Thia specification alleges the embezzlement b;y accused on 
or about Jul7 14, 1934, of $160.52. property of the oomp8JJiY fund 
end a part of the aum received by him from boarders tor meals 
furnished them by the comp8lliY' mess tar the month ot Va7. There 
is evidence that $103.37 of this amount was- celleoted b;y Lieutenant 
Klaiber and turned over to accused. and also that other money tor 
the mess of that month was collected by accused. The amount ot · 
$160.62 is entered in aocused1a council book as a receipt on 
June 15, 1934, and is included in the moneys for which he oerti:tied 
that he was responsible at the end of June. 1934. Thia amount ie• 
therefore, included in the amount ot which accused was properly 
convicted ot having embezzled. as alleged under Specification 1 
ot Charge I. and the finding of guilty under Specification 4, Charge 
I. J11Uat necessarily be disapproved. 

9. CHARGE Ia 

Specification 5: In that First Lieutenant Julius 
s. Sperti. Field Artilleey, Reserve. while 
on a.ctive duty. being at the time COJ!Dll8Jldi?lg 
Officer, COlllpany 1532. c.c.c., C8lllp PE-so. 
and as such official. custodian of the oomp8.Jl1' f'und 
thereof• did, at or near Camp PE-so, Huntingt~, 
Indiana. on or about June 16, 1934. feloniously 
embezzle b;y fraudulently converting to his own 
use moneys in the aum ot about TWENTY DOLLARS, 
$20.00, property of the said comp~ fund. which 
said money came into the possession and under the 
care or the said First Lieutenant Julius s. 
Sperti, b;y virtue of his said office for the 
purpose of applying the same for the use and 
benefit ot the said comp8J'.1Y• 

Findinga Guilt)r. 
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Evidence. 

It waa atipilated and agreed between the proaeoution and the 
defense and the aocuaed that if D. R. Wygant, Teller 1n the P'irat 
State Bank, Huntington, Indiana, were present in court e.114 noni. 
aa a witness, he.would teatity in substance that on or about 
June 16, 1934 (R. 156), accused presented a oounter receipt to 
h1a at the First State Bank and that he gave accused $20.00 1n 
cash tor the counter receiptJ and that he would recognize the 
document marked •Prosecution• s Exhibit 2s• as the oounter 
receipt on the First State Bank, dated June 16, 19M, signed 
•co. Fund Co. 1532 c.c.c. Julius s. Sperti", whioh he aocepted 
from e.ocused and tor whioh he gave accused $20.00 1n cash. Th• 
counter receipt was thereupon receiTed 1n evidence and marked 
"Prosecution's Exhibit Bo. 2s• (R. 157). 

First Lieutenant Elvin H. Burger testified that there were 
no entries on June 16 (19M}, or later, 1n the council boolc ot 
Comp~ 1532 (Ex. 4) to account tor the expenditure ot t20.oo. 
The last entey 1n the book is dated June 16 (R. 284-285). 

Discussion. 

'rhe evidence under this specification ii merely that on or 
abCNt June 16, 1934, accused withdrew $20.00 1n cash from. the 
account ot the comp~ tund, Comp~ 1632, c.c.c., with th• First 
State Bank, and did not show this amount as an expenditure 1n 
his council book tor the month ot June or later. Ae 1n the 
aimilar e-ridence presented under Specification 2 of Charge I, 
there 1a no proof of embezzlement 1n these tacts. Accused had 
a right to withdraw this money and hold it 1n cash and there h 
no evidence that he fraudulently converted it to his own u... 
The evidence does not support the tiruUng ot guiltf under thi,,/ 
speoification. · · 

10. CHARGE Is 

Specitioa.tion 61 In that First Lieutenant JuUua 
s. Sperti, Field Artillery. Reserve, while on 
aotiTe duty, being at the time Commandirig 
Officer, CompBJJY 1532, C.C.C., Camp PE•60, 
and aa suoh, official custodian ot the OClll.pan.J' 
fund thereof, clid, at or near Huntington, 
Indiana, on or about June 25, 19M, teloniou,i, 
embezzle by fra.udulently oonverting to hi1 c,q, 
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use the SU1ll ot about ONE mmmum DOLLARS 
$100.00, property ot the said compmiy f'mld, 
which said property came into the possession and 
under the care ot the said First Lieutenant 
Julius s. Sperti by virtue or his said ottice. 

Findings Guilty. 
'· 

Finding ot guilty disapproved by reviewing authority. 

Since the finding of guilty of this specification was dis• 
approved by the reviewing authority no aumrna.ry ot the evidence 
thereunder is made. 

11. CHARGE Ia 

Specification T: In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while on 
active duty, being at the time Commanding 
Otficer,Comp~ 1532, c.c.c., Camp PE-60, and 
aa such official custodian ot the com.pa.iv f'und 
thereof and authorized to make certain c ollectiona 
ot money• due the said oomp~ fund, did, at w 
near Camp PE-60, Hunt~an, Indiana, on or aboQt 
June 30, 1934, felonionsl7 embe&de by .traudulently 
oonverting to his own use THREE HOllDRED SEVENTEE?l 
DOLLARS AND FIFTY FIVE CENTS, t311e55, property ot 
the said comp~ fund, which said money bad been 
collected and receiTed by the said First Lieutenant 
Julius s. Sperti from certain enrolleea ot hi• 
said Compl~ and which said money came into the 
possession and under the care of the said First 
Lieutenant Julius s. Sperti by virtue ot his said 
office for the purpose ot applying the same tor the 
use and benefit ot the said CcmipalliY• 

Findings Guilty. 

Evidence. 

Clarence L. Rainey testified that during the latter part ot 
June a.nd the early part ot Jul7, 1934, he was comp~ clerk in 
CompQJJJ' 1532 at Huntington, Indiana. As auoh oompQJJJ' clerk he 
made out the collection sheet an pay day- and wogld tell either 
accused or Lieutenant Klaiber "how D11oh the enrollee owed•. 
Witness identified a docwaent ae the collection sheet tor Company 
1532 fbr the month ot June, 1934, which he had made oat. I'.t was 
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ottered in evidence bu.t objection by tre defense to ita ad• 
miasion was sustained by the law member on the ground that it 
was not a complete document. But the witneae was permitted to 
use it to refresh his memory. Witness thereupon testified that 
he was present when Company 1532 c.c.c.,. was paid tor the month 
ot June. The "biggest part.. of the oolleoticms on the company 
collection sheet were :m&de at that time by accused {R. 123-125). 
The oolleotion sheet ah.owed that $317.65 wa.e collected at that 
time and a part ot this money was seen by witness. 

Upon cross-examination witness testified that this money 
was oolleoted in cash and was paid by Lieutenal'.It llaiber. Witness 
said that he had· seen a part of the $317.00 collected because 
some of this money was paid by check by the finance officer tor 
men that were discharged. He had never seen axq checks from 
the tinanoe officer,. but whenever a cheok would oome in accused 
told him that,. •so and so• had paid their bill for the collection 
sheet and he would enter it on this sheet (R. 126). •The amount 
paid to be carried to next month was carried on the July collec
tion sheet and that was the money he (acoused) received fDr 
the men discharged on June 30th". This a.mount,. as shown on the 
colleotion sheet, •as $196.95 (R. 127). 

First Lieutenant John A. Klaiber testified that he was 
present when c.c.c. Comp~ 1532 was paid for the month of June,. 
1934,. and that he paid the compa?:cy" as agent officer. Aoaused 
made the colleotions on the collection sheet at that time. 
Witness saw the men pay aooused but oou.ld not say how much they 
paid (R. 129). 

Upon cross-exarninetion witness testified that the money he 
saw collected was in cash. There were funds which appeared on the 
collection sheet in the form of checks. These were checks that 
were drawn tor men who were discharged prior to June 30 and for 
•men who were paid on final roll". There were at least two 
checks from the finance officer,. one tor men discharged and 
another for men paid on supplement9.17 roll (R. 130) • The . 
f317.00 total,. as shown on the collection sheet,. included a 
United States Treasury check in the amount of $128.60. Upon 
examination by the coart the witness testified that this amount 
of $317.55 was carried on the collection sheet as the a.mount 
collected, not as the &IOOunt due,. and that the check tor 
$128.50 was received some time after June 30 (the date of the 
June collection). After several contradictory statements the 
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witness finally testified that the check for $128.50 received 
sometime in ,July was not included in the total amount collected 
in cash on June 30 and shown w be $317.55. But he could not 
testify that $317.00 ~s collected in cash (R. 131-137). 

Lieutenant Elvin H. Burger testified that in the council 
book of.the company fund, Company 1532, CCC (Ex. 4) there were 
no entries under the receipt colUl':lll which show company collections 
for the month of June, and there were in the month of July no 
entries in the receipt column which show collections for the month 
of June (R. 137). Accused admitted he was short the "Jmie 30th 
collection sheet" (R. 85-86; 273-275). 

Discussion. 

This specification alleges the embezzlement of the company 
collections of June 30, 1934. The evidence shows that accused took 
these collections in person from the enrollees on this pay day to 
the a.mount of $317.56, or about that sum, and that they were 
not entered in the council book as money received, nor otherwise 
accounted for by hu.. And he admitted that he was short the f'tmds 
which he collected on the "June 30th collection sheet". The 
Bof.&l'd of Review is of the opinion that the evidence under this 
specification supports a finding of guilty of embezzlement of 
$317.55, in the ma..nner and at the time and place alleged. 

12. CHARGE I: 

Specification 8: In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while 
on active duty, being at the time Commanding 
Officer, company 1532, CCC., Camp PE-60, 
and Acting CSJ:lP Exohe.nge Officer during the 
tel:'lporary absence of First Lieutenant John A. 
Klaiber, Field Artillery. Reserve, Cant> Exchange 
Oi'f'ioer of the ea.id company• and as such authorized 
to make sales of merchandise of the said Camp 
Exchange to enrollees ·of the said company. did, 
at or near Ca.mp PE-60, Huntington. Indiana., 
between July 7, 1934 and July 10, 1934, or 
thereabouts, feloniously embezzle by tradulently 
converting to his own use TWENTY FOUR ID I.LA.RS 
AND FOUR CENTS, $24.04, property of the Camp 
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Exchange of the said comp~, said Dl0Jl87 
haring been collected and received by the said 
First Lieutenant Juliua s. Sperti f'rom. en-
rollees ot the said comp~ through the aale o~ 
Camp Exchange merchandise, which sa.id money ca.me 
into the possession and under the care ot the_sa.14 
First Lieutenant Julius s. Sperli by virtue ot hie 
said office tor the purpose ot applying the same 
for the use and benefit ot the said camp exchange. 

Finding I Guil'tye 

Evidence. 

First Lieutenant John'-• Klaiber testified that as executive 
officer or c~ 1532, ccc. during April, Jlay, June and July. 
1934, his dutiea included that ot exchange otticer which o.ttice he 
occupied by the authority ot accused 'Who was then c~ commander 
(R. 212). Witneas identified a document as the dai 1:, report sheet 
tor the camp exchange of Comp~ 1632, CCC, for July 71 1934, an4 
testified that his signature appeared upon the back ot it and that 
the figures and erasures on it were his e.xoept the days sales 
figures on the f'ront pert or the report at the top. The document 
was received in evidence and marked "Prosecution• a Exhibit No. 41• 
(R. 214). Reading f'rom this document witness testified that the 
amount under the column "Cash"• "Total for Month", is $44.05. 
On July 7, 1934• ritness was detailed to Angola. Indiana~ and left 
the cemp. He returned f'rom. Angola to Comp~ 1632. c-... c.c•• on or 
about July 10. Accused took the daily- sales f'rom the exchange 
steward durb:1g witness, absence (R. 215), and witness resumed the 
duties of post exchange officer upon his return. Witness identified 
a doownent as another daily report sheet f'rom the camp exchange, 
CCC Com~ 1632, but for July 10, 1934, and testified that the 
figures on it were all his own. The doCUJOOnt was then received 
in evidence as "Prosecution•s Exhibit No. 4211 

1 Upon examining 
the document witness testified that the figure unaer "Cash", 
"Total for :Month" is $68.09, and that this represented the total 
as of' the olose of' business on July 10 {R. 216). On the daily 
report tor July 7 (Ex. 41) the total for the month under "Cash" 
is $44.05, and the difference of' $24.04 between the two amounts 
represents the daily sales for the period July- 7 to 10, inclusive, 
duriDg which witness was at Angola. 'Accused had this $24.04 duriri& 
his absence and it was not turned over to witness as camp exchange 
officer upon his return (R. 217). 
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First Lieutenant Elvin H. Burger testified that after 
acasued had been duly warned ot his constitutional rights by the 
investigating board ot which witness was recorder, and had 
indicated that he understood them, he admitted that during the 
absence of Lieutenant Klaiber at Angola he {accused) took in the 
caah oolleotions .from the exchange {R. 236-238). Accused further 
admitted that he was short •$280.73 oash sales receipts, Post 
Exchange, as of July 10th• (R. 85-86, 273-275). 

Discussion. 

Other than the admissions of the accused there is no competent 
evidence that he took in the sum ot $24.04 at the Post Exchange 
in cash receipts during the absence ot Lieutenant Klaiber .from July 
T to 10, 1934. Lieutenant Klaiber•a teat~ that accused received 
$24.04 during his absence 1s either hearsay or is based on accused•a 
admissions. The two daily reports of the Post Exchange, the first 
ot July 7, 1934 {Ex:. 41), and the second of July 10, 1934 {Ex. 42), 
are not helpful aa evidence that accused received the sum ot $24.04 
during Lieutenant Klaiber•• absence. The report ot July T, 193' 
is adm111ible and nlid because up to that time Lieutenant KlUber 
had been present aud acting aa exchange ottioer and preSUJD&bly had 
personal knowledge ot the facts that he recorded on thil report. 
The report ot Jul7 10, 1934, however, 1a based on matter ot which 
he cO\lld have had no personal knowledge. The exchuge steward 
appears to have initialed thil report and it h likely that ha 
had personal knowledge of the anount ot cash received since the 
7th ot the month, but he did not testify. 

It 1a not OTerlooked that accuaed adDlitted that he had taken 
in the exchange cash collections during Lieutenant X:ld.ber•a 
absence, and oonteased that he was short the entire amount or 
$280.73 cash sales receipts ot the exchange as ot Ju11' 10, 1934. 
But the tact remains that there is no competent •videnoe other 
than this that the aum of $24.04 was actuall7 received in oaah 
by aocuaed in the three. day interval and was not accounted tor by 
him. 

While all that is required by way ot proof ot the .22!.E! . 
delicti 1• some evidence corroborative of the conteaaion touching 
the oommi11ion of the offense {Cll 202213. Mallon), no such 
evidence h found in the preaent record. It la accordingly the 
opinion of the Board ot Review that the conviction under thia 
apecification should be diaapproved because it resta exclusively 
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upon the admission and oontession ot aooused without other 
proof of the corpus delioti. 

13. CHARGE Ia 

Specification 91 In that First Lieutenant Julius 
S. Sperti, Field Artillery, ~.eserve., while 
on aotive duty, did., at or near Camp PE-60, 
Huntington, Indiana., on or about July 7., 1934, 
feloniously embezzle by fraudulently oonverting 
to his own use the sum of about TWO HUNDRED 
FIFTY SIX DOLLARS AND SIXTY NINE CENTS, $256.69, 
property of the camp exchange, Compa?J¥ 1532, 
c.c.c., Camp PE-GO, ,ntrusted to him by First 
Lieutenant John A. Klaiber, Field Artillery, 
Reserve, Camp .Exchange Officer. 

Findings Guilty. 

First Lieutenant John A. Klaiber upon examining the dally 
report sheet of the camp exchange., C~C Comp&Dy 1632 (Ex. 41) 
testified that under the column "Cash on hand tonight• !.t shows 
i256.69, whioh represented the cash receipts tor a period tram 
about May 20 to July 7 (R. 217). This was the 8.lllOWlt that witness 
aotue.l.lf had in his possession before be departed tor Angola. 
(R. 218). The ordinary prooeduro in keeping this money was to 
deposit it in the bank over every ten day period., according to 
regulations, but this was not ~e during the latter part ot 
May and June. In the latter part or May the oomp81JY moved f'rom 
Milan., Indiana, to Huntington, Indiana. 'their previous ex
perience with banks in Huntington had been disastrous and they 
atill had i'wlds tied up in the First State Bank of Huntington. . 
Because of this accused advised him to retrain f'rom banJdDg the 
money until th91 found a suitable barJk (R. 213). When witneea 
lett Huntington tor Angola he turned over to accused the keys to 
the chest 1n which this money was kept. Upon his :return trom 
Angola witness did not recein that mo:n97 back: and he had not 
since received it. He ~d suggested to accused that the oreditora 
of the camp exchange would probably want to be paid and that it 
might be a good idea to eata.blish an account so that the ored1tor1 
could be paid, but an account was not established. Witne11 neTer . 
made azq f'u.rtber attempt to get this mon97 (R. 218). Witne11 
identified a document handed him as a company i'wld check, 1532nd 
Com.pallJ, CCC, on the Exchange Bank ot Warren, India.n.a, payable 
to the Camp Exchange,Company 1532, CCC, in the amount of 
$685.TZ, and signed •comp~ Fund• 15Z2nd Co._ c.c.c. Julius 
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s. Spert1"., and the. check wa.s receind in evidence aa prosecu• 
tion•s exhibit No. 43. Witness testified that this check was 
given to him by accused on July 23 to start an account in the 
Bippus Bank for the Camp Exchange. The amount or the check 
represents $406.00., the amount of elll'ollee notes tor the 
period May and June, $24.04, the cash sales for the period 
July 7 to July 10., inclusive., and the balance $256.69, the 
cash receipts up to July 7. Witnes1 took this check to the 
Warren Exchange Bank and presented it for payment, but the 
cashier refused payment on it and marked it "Insufficient 
Funds" (R. 219-220). 

Goerge G. Jones., cashier of the Exchange Bank or Warre~., 
Indiana., testified that the above check was presented for payment 
by an officer and payment refused because of insufficient 1\md1. 
From Mr. Jones• testimo:ey- and from the ledger sheet which he 
produced., it appeari, that on the date ot the check the balance 
in that bank to the credit ot the company fund was #22.00., aid 
that that was the :maximum balance on arr, date (R. 249., Ex. 46). 

First Lieutenant Elvin H. Burger testit'1ed that after accused 
had been duly warned ot his oonatitutional rights by the investi• 
gating board ot which witness was recorder., and had indicated 
that he understood them, he wa.s asked1 "According to Lieutenant 
Klaiber•a statement you took cash collections (the reference is 
to collections of the camp exchange) to and including July 10., 
19341" Accused replied1 "I cannot say as to the date, but I 
imagine that is correct." Accused was then askeda •The daily 
report sheet for the same period of time iilowa that this am.aunt 
was $280.73. Did you turn this amount back to Lieutenant 
Klaiber?• Accused replieda "No.• In the aame line or question
ing accuaed said that he had told Lieutenant Klaiber that he had 
banked the money., that Lieutenant Klaiber had ~eked him for it at 
various times, and that on the morning or July 23d he had given 
him (Lt. Klaiber) a check for $686.73 which was •to cover $280.00 
and some cents post exchange money frCllll the collection sheet" 
(R. 236-238). Accused admitted that he was short $280.73., cash 
sales receipts, Post Exchange., as of July 10th (R. 86., 273-275). 
(See also evidence under Specification 8, Charge III). 

Discussion. 

Under Specification 9 it is mown that when Lieutenant 
Klaiber left the camp on July 7 he turned over to accused the 
keys to the cheat which contained post exchange 1\mda to the 
amount or $256.69. Upon hh return this money was not turned 
over to him by accused. 
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On July 23. 1934. accused gave Lieutenant Klaiber a compeu::iy 
tund check tor $685.73 on the Exchange Bank. payable to the camp 
exchange. Thia sum represented $405.00., the a.mount ot enrollee 
notes tor May and June. 1934., $24.04., the cash sales or the 
exchange tor July 7 to 10. 1934. and the balance $256.69, the 
cash receipts up to July 7., 1934. The check was not paid upon · 
presentation, there then being but $22.00 in 'the Exchange 
Bank to the credit or thir; account. Accused admitted that he 
had not turned bt.ok to Lieutenant Klaiber the cash collections 
of the exch&llge up to and including those or July 10., 1934., and 
amounting to $280.73, and further admitted th.at he had told 
Lieutenant Klaiber that he had banked this money. and that on 
the morning of July 23, 1934• he had given Lieutenant Kliaber 
a check tor $685.73 to cover this amount. Accused also admitted 
that he was •ahort••tzao.73 cash sales receipts, Post Exchange 
as ot July 10th." 

The evidence is considered legally sufficient to support the 
finding or gu.ilty under Specifioation 9., Charge I. 

14. CHARGE Ia 

Specification lOa In that First Lieutenant Julius 
s. Sperti. Field Artillery, Reserve. while on 
active <hity. being at the time Comrne.nding 
Officer., Comp8J'.W 1532., c.c.c., Camp PE•60, and 
as such official custodian or the compaey fund 
thereof and authorized to make certain collections 
of moneys due the said company tund., did, at or 
near Camp PE-60., Huntington, Indie.na., on or about 
July 15, 1934., feloniously embezzle by fraudulently 
converting to his own use ONE HUNDRED SEVENTEEN 
DOI.J..ARS AND FORTY SIX CENTS., $117.46, property' 
or the said compeu::iy fund., which said money is a part 
or the sum charged certain boarders tor meals 
furnished by the company :mesa tor the month or 
June 1934. collected and receiTed by the said 
First Lieutenant Julius s. Sperti. and which said 
money came into the possession and under the ca.re 
of the said First Lieutenant Juliu• s. Sperti 
by virtue ot his said office tor the purpose ot 
applying the aame tor the use ant1 benefit ot the 
aaid c~. 

Find1nga Guilty. 
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Evidence. 

First Lieutenant John A.. Klaiber testified that during the 
month of June and the first part ot July. 1934• among other 
duties he•a mess officer of Company 1532. ccc. and kept the 
accounts pertaining to the mess which were those of the boarders 
and those of merchants to whom the coznp8lli1 owed money (R. 281). 
The total amount owed the mess by boarders for the month or June. 
1934, was $117.46. Witness could not state that this full amount 
was ever collected bu.the personally collected $83.16 of it and 
turned that amount oyer to the accused (R. 283). 

The council book (Ex. 4) contains no entry of the receipt of 
this sum by accused. He admitted that he was short "the collection• 
from boarders tor the month of Juneit (R. 85-86. 273-276). 

Discussion. 

Under this specification it is shown that of the amotm.t ot 
1117.46 owed the compe.cy mess by boarders tor the month of June, 
1934. Lieutenai.t Klaiber collected the sum of $83.16 and turned 
this amount over to accused. Accused Jll8.de no entry of the 
receipt of this money in his council book aJid did not otherwise 
account for it. He admitted that he was "ahort...the collections 
from boarders for the month of June•. 

The Board of Review is of the opinion that the evidence under 
this specification is legally sufficient to support a finding of 
guilty of the embezzlement. of' $83.16 only. in the JIIBJlller and at 
the tillllt and place alleged. 

15. CHARGE II a Violation of the 95th Article ot War. 

Specification la In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while on 
active duty. being at the time Comnanding 
Officer, Compaey 1532, c.c.c. • Ca.mp PE~7l, and 
as such official custodian of the said compaey 
.fund thereof, did• at or near W.lan, Indiana, 
on or about January 31, 1934, with intent to 
deceive First Lieutenant Elvin H. Burger, 11th 
Infantry, District Inspector, Eastern District. 
c.c.c., w.c. of Indiana, who had been detailed 
to audit the company fund m£ the sa.id comp&.lJiY, 
officially make and sign the following certificate 
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in the compaey- cowicil book ot the saicl 
comp~ after the acoOUnt ot the said comp~ 
tund tor the month ot January 1934:a 

•1 certify tba.t the toregoing account tor 
the month ot Jamary 1934, is correct, and 
that ot the amount tor which I am responsible 
Six hwldred and thirl7 eight and 49/100 
(638••9) is deposited with the First State 
Bank, Huntington. Indiana, to the credit of the 
Co. Fund• co. 1532, ccc. and One hundred ninety 
four and 09/100 (U94.09) 1a deposited with the 
:U:oorea Hill State Bank to the credit ot the Co. 
Fund, co. 1532, ccc. 

Julius s. Sperti 
lat Lt. FA Res. 

Jamia.ey 31• 1934 Commandillg • 
which certificate wa.s false and known by the 
aaid First Lieutenant. Julius s. Sperti to be 
talae 1n that the said amount of ONE mnmRED 
NINETY FOOR DOLLARS A.HD NINE CENTS• $194.09, 
wa.s not deposited in the Moores Hill State Bank. · 

Findings Not guilty. 

Specification 21 In that First Lieutenant Julius 
s. Sperti, Field Artillery Reserve. 'While on 
active duty, being at the time Connanding 
Officer• Compan;y 1532, c.c.c., Camp PE-60• and 
aa l!lloh, official custodian or the oomp&111 
tund thereof• did, at or near Camp PE-eo. 
Huntington, Indiana. or or about June 30th. 
1934, with intent to deceive Major Chapman 
Grant, 11th Infantry, District Commander, 
Northern District. c.c.c•• w.c. of Indiana. a 
auperiot officer who was required to audit the 
said compaey- timd. present to the aaid llAj or 
Chapman Grant a duplicate deposit slip of the 
First State Bank ot Huntillgtan. Indiana. aa 
evidence of the deposit ot TWO HUNDRED FORTr 
DOLLARS AND THIRTY TWO CENTS• $240.32• to the 
oredit.ot the said oompan:y f'und, which said 
presentment was talae and known by the aaicl 
First Lieutenant Julius s. Sperti to be falae, 
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in that the said sum of TWO HUNDRED FORTY 
DOLLARS AND THIRTY TWO CENTS, $240.32, as 10 
eTidenced, had not been deposited in the said 
First State Bank. 

Findings Not guilty. 

16. CHARGE II: 

Speoifioation 3a In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while on 
active duty, being at the time Commanding 
Officer, Company 1532, c.c.c., Camp PE-60, 
and as such official custodian ot the said 
oompany tund thereof, did, at or near Camp 
PE-60, Huntington, Indiana, on or ebout June 
30, 1934, with intent to deoeive :Major Chapman 
Grant, 11th Infantry, District Co:mmande~, 
Northern District, c.c.c., w.c. or Indiana., 
a superior officer, authori~ed to audit the said 
funds of the said compaey-, officially make 
and sign the following oertitioate in the oompaey
oounoil book ot the said compaey- after the account 
ot the said-fund tor the month of June 19341 

"I certify that the foregoing e.ooount tor 
the :month ot June 1934, 1a correct, and that 
or the amount tor which I am responsible Six 
hundred thirty eight and 49/100 ($638.49) is 
deposited with the First State Bank, Huntingt~. 
Indiana, to the credit of the Compaey Fund, 
Co. 1532, CCC, and Two hundred eighty and 
47/100 ($280.47) in cash, is in m:, personal 
possession. 

Julius s. Sperti 
ht Lt FA Rea 

June 30, 1934 Cmnmanding• 
which certificate was talse and known by the said 
First Lieutenant Julius s. Sperti to be talae in 
the following indicated partioulars, to wit; 
Vouohers :m.unber 4, 6, 6, 7, 8, 10, 11 and 12 ot 
said account showing expenditures respectivel7 
in the following indicated amounts 179.96, ts2.oo, 
$43.95, $75.15, $203.26, 123.76, $20.49 and 
t336.9S were not expenditures in faot in that 
oheoks drawn on the company tu.nds in pa.yment1 
thereof were not paid beoause ot insutt1cien07 
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or funds on deposit to the credit or said 
company fund tor the payment of said checks, 
and that vouchers number 14 to 22, both 
inclusive, indicating expGnditures respectively 
in the following indicated amounts $18.00, 
$24.00, $3.10, $71.56, $31.58, $36.36, $25.50, 
$32.31 and $14.24 were not in fact so paid, and 
turther that the amounts indicated in the said 
certificate as being on deposit and as being 
in cash are materially less in tact in both 
respects than they should be. 

Findings Guilty except the words •and further that 
the amounts indicated in the said certificate 
as being on deposit and as being in cash 
are materially less in tact in both respects 
than they should be". 

Evidence. 

:Major Chapman Grant, Infantry, testified that during the 
months or May and June, 1934, he was commanding officer of the 
Northern district of the CCC in Indiana. Accused was the c~ 
commander of the company at Huntington, Indiana. Witness signed 
the certificate of audit of the funds tor the month of June, 
1934, in the council book company i"und, Company 1532 CCC, received 
in evidence as Exhibit 4 (R. 101-103). At the time of this 
audit he counted the cash and found it all there (R. 104). 
The amount was $280.47. He accepted accused's certificate as 
true and correct (R. 108). The evidence heretofore recited 
under the headings "All specifications• and •specitication 1, 
Charge I" is also applicable and should be consi-iered under thh 
specification. 

Discussion. 

This specification alleges in substance that the accused, 
with intent to deceive the auditor of the funds of his cOJ!lP8.D7, 
si~ed a false certificate in his council book for the :month 
of June, 1934, in which he certified that the aoocnu..t was oorreot 
and that he had certain :t\mds on deposit and in cash, well 
knowing that the certificate was f'alae as to certain expenditure 
entries in the account, and that the amounts stated in the 
certificate as being on deposit and in cash weri, materially le11 
than they should have been. 
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As has been stated in the discussion under Specification 
1, Charge I, ipra, while there is evidence that checks drawn 
to pay the bil a represented by certain expenditure i tema 
in this June account were dishonored upon presentation, there 
11 no competent evidence that the bills represented by these 
expenditure entries were not otherwise paid, and these entries 
Jm.tst accordingly be accepted as valid in the absence of competent 
proof to the contrary. There ia evidence that the amount of 
funds on hand at the time of the audit was then in the bank 
and on.hand in cash as certified.by aooused. 

The Board ot Review is ot opinion that the evidence 1a 
not legally sufficient to support the tinding of guilty under 
this specification. 

17. CHARGE Ila 

Specification 4a In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while 
on active duty, being at the time Commanding 
Officer, Company 1532, c.c.c., Camp PE•71, 
and aa such o.f'f'ioial custodian ot the company 
.t'und thereot, did, at Milan, Indiana, on or 
about April 4, 1934, with intent to defraud, 
wrongfully and unlawfully procure the officials 
ot the State Bank ot Milan, Milan, Indiana, in• 
~ocently or otherwise, to submit a bank: atate
unt tor the month ot Karch 1934, covering the 
1ooount of the nid company- fund tor the month 
>f l!arch 1934, and did record and present as 
a true and correot statement ot aaid account, 
which statement ot account was talae and known 
by the aaid First Lieutenant Julius s. Spert1 
to be false in that the aa.id atatement, as 10 

prepared, recorded and pr•sented,111.a not in 
accord with the correct account of the ea.id 
company tund as ahown on the ottioial ledger 
of the aaid State Bank ot :W.lan, Milan, 
Indiana, 

Findings Guilty. 

Evidenoe, 

Major Howard Donnelly, 11th Intantey, testified that he was 
the commanding oftioer, eastern distriot, COO, Indiana (R. 108) 
during April and Ma;y, 1934. During that time aoouaed commanded 
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Company 1532, Milan, Indiana, one or the conpanies f£ the 
eastern diatrict under witness• command. Witneu audited 
the funds tor the month ot March, 1934, in the council book: 
co~ fund, Company 1632, CCC (Ex. 4). The balance ot 
$638.49 on deposit with the Firat-state Bank ot Huntington, 
Indiana., was not verified by witneaa (R. 109) since thia bank 
was in the northern part of the state and closed. The 11.lD.OWlt 
ot $61.61 was checked by him against the bank statement in th, 
file of vouchers. The ce~titicate in the council book for the 
month of March, 19M, ehowing the bale.nee in the bank, h signed 
by accused aa ot Karch 31, 19M. In this he oerti!'ied that the 
foregoing account tor the month ot Karch is correct and that or 
the a.mount tor which he ii reaponaible $638.49 1a deposited with 
the First State Bank, Huntington, Indiana, to the credit ot the 
company fund, Compan:,y 1532, CCC, and t61.6? is deposited with 
the State Bank of Jiilan, Indit.ll& (Ex. 4) (R. 110). A.oc:n sed 
wa.1 present at the tilne witneu mde thia audit. Witneu ac
cepted the bank statement tor 161.67 aa evidence ot deposit in 
the State Bank ot llilan, Indiena. He identified.a clooument 
preaeuted to him as the atatement trom the bank he had on. hand 
at the t1- ot the audit and it we.a Nce1nd 1n eTidenee aa 
proaeoution• 1 e:xhibit llo. 8 (R. 111) • The statement ahOW'a a 
balance ot •~53.12 1n ~ bazllc. FiTe Otttstancling obeoks to the 
total ot t291.41 are 11-ated on the atatement. leaTing ~ aotut.l 
balance ot J61.iT, '*hich correaponda with the balance shown in 
the tund ~ok. (R. 112). Wltne11 414 not go to the benlc lll4 
verify the aoceant there. He had :no reuon to beline, either 
t-rom. the vClllcher or palt experience with aoouHd, that there 
were &ZJ1' irregularities in hie oanduot (R. llS). 

Kr. Willhm n. Call, uiliatct oaaiuer ot the state Bt.nlc 
ot Kilan (Jl. 190) tHtitied that he bad the ledger 1heeta ot. hb 
b&:D.k in hh charge. Re produced and 14ent1t1e4 the or1giml 
ledger lbeet ot •oomplJIY fw14 Comp&.nf 1532, OCO, Juli~• s. Spert1• 
which wai rioibed 1i:l evidence •• proaeoution• • ezhib1t •o• 
sa. and a true oaw later iubstituted. (R. 192-191). W'itneH. 
teatitied that he had 1een proaeoutiou.1 1 Exhibit lo. 8 betor•• 
and that •u; appear• to be 'the. 1tatement h1uecl to OOJIIPUl' tune!, 
Compazl¥ 16S2, CCC, u ot April 1, 19M• lNt does 11ot "compare 
id.entioall;y with the ledger oard.• 'l'he balance ahown on band 
•• ot April 1, 19M, d.oe1 not oorreapo?Jd with the balance 1hcnm 
cm hand cm the ottioit.l ledger ahHt (He Ex. 88). The 1tatne11t 
lheet Clx. 8) •• ot April 1, 19M, 1how1 a balance ot $S53.12, an4 
the ledger 1hHt (Ez. $8) •• ot April 1, liM, show, an onrdraft 
ot 132.M. WitmH ad:111.tted that it was 11.ot c,iat0Jllal7 tor a . 
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bank statement to show a different balance than that of the 
official ledger sheet (R. 195). Upon being asked to state how 
it happened that the bank statement differed from the original 
ledger sheet he testified that aooused stated to him that he 
had impounded f'tmds in the Huntington Bank and was applying his 
personal funds to the company's account until suoh a time as 
.f'unds at Huntington might be released, or until such a time as 
he might be reimbursed from the United States Treasury, and that 
the transactions made from t ime to time were not in order but 
he wanted a statement made up as it should be made so that he 
might retain "them" for his file for f'Qture reference (R. 196). 
Witness made up this false and incorrect bank statement received 
in evidence as "Exhibit 8" (R. 202). 

Discussion. 

It is convenient at this point to consider the following 
motion made by the defense before pleading to the general issue 
(R. 30): 

"Defense: The accused desires to make a motion 
to strike out Specifications 4, 5, 6, and 7 of Charge 
II, because these specifications are general in their 
wording and do not specify the do cum.ants alleged 
to have been presented. They are defective in their 
wording and do not correctly apprise the accused of the 
offenses of which he is being charged, per paragraph 
71-o, page 56 of the Manual for Courts-Martial. Also 
because specifications 4 and 6 describe the same trans• 
action arising from the same act; and in fact are duplicate 
specifications, per paragraph 27, page 17 of the Manual 
for Courts-Martial. 

Similarly.Specifications 5 and 7 are the same trans
aotion." 

Certain of the objections raised by the motion are, on their 
face, without merit. .AlllOng these are the complaints that the 
doeum.ents alleged to have been presented are not def'initely 
enough specif'ied, and that certain of the specifications are 
duplicates ot others. Each one of the four specifications 
covered by the motion mentions a different documEml~ from the 
others. However, for reasons which will be pointed out later, 
the objection that the specifications are indefinite and "do 
not clearly apprise the accused Of the offenses of which he is 
being charged" has merit. 
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These specifications appear also to be objectionable on 
another groand not mentioned by defense counsel. namel7, that 
they are ll!llltitarious. Specification 4 is quoted above. When 
analyzed grammatically, it will be seen that the sentence which 
oonetitutes this apeoitioation contains three verbs in the 
principal clause, (a) "procure", (b) •record", and (o) "present", 
all connected by the conjunction "and". In other words, accused 
is charged 1n a aing_le apeoitioation with doing- three things. as 
follows, ' 

a. That accused, being at the time custodian of the company 
f'und tor Company 1632, CCC, did• with intent to defraud, wrongfully 
and unlawtull7 procure the ot.ficiala ot the State Bank of Milan. 
Indiana• to submit a bank statement tor llaroh, 1934• of the account ot 
said company f'und, which statement was .false and was known by 
accused to be .false. 

b. That accused, being custodian o.f the company .fund as 
aforesaid, did. with intent to detraud, record as a true and correct 
statement of the aocount of the company f'U.nd in said bank a state
ment which was f'abe and which he knew to be talae. 

c. That accused, being custodian of' the compaey .fund as af'ore
said,-did, with intent to defraud, present as a true and correct 
statement of the account of the company .fund in said bank, a state• 
ment which was ta.lse end which he knew to be false. 

Deferrillg tor the moment consideration of thecbjection of multi• 
tariousneaa, the Board. takes up in turn the three parts of the speciti• 
cation just mentioned. Let a first be considered. Perhaps it might 
not canatitute an offense under the Articles of War tar an officer · 
who is a depositor 1n a bank to procure .from the oti'icie.l.s ot the 
bank a talee 1tatement ot his private acoount. It 1a Tery doubtful, 
howenr, if this is 10 with rupeot to an account which an otticer 
has in a bank 1n an official capacity. A.a to auoh an account it is 
clearl7 his duty to see that all records state the truth. However. 
UZ1 doubt• whether auoh aotion might be an offense are resolved 
against the preaent accused when there are taken into aooount the . 
.tl.lrther allegation11 1n the apecifioation that he procured the 
otticiall of' the banlc to take this action "wrongfully" and "unlawtul1J9, 
an4 "with intent to d.etreud•. We may suppose a case where Ill 

ottioer tor the purpoH of concealing an embe:ulement procured traa 
the official• ot the bank where hia compaJl1' fund account 'ftl carried a 
tabe 1tatemeJ1t th.ereot, bat was discovered and. relieved trom duty 
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before he had had an opportunity to make any use of it. The 
Board would consider his action in thus obtaining the false state
ment a military offense. The Board is therefore of opfoion that 
that part of Specification 4 which it has called!, states an offense. 

The next question presented is whether the offense 10 atated 
is a Tiolation of the 95th Article of War. Procuring a false paper 
with intent to defTaud is clearly ~-officer-like and ungentlemanly 
behaTior., and the Board therefore answers the question 1n the 
atfirmatin. 

The Board is further of opinion that the evidence supports the 
finding of guilty of so much of Specification 4 as it has called a. 
Accused procured from Mr. Call., assistant cashier of the State -
Bank of Milan, a bank statement which Mr. Call testified did not 
correspond with the ledger sheet., and which mowed a subst&D.tial 
balance instead of e.n overdraf't. Taken in connection with all the 
other eTidenoe in the record showillg tinancid irregularities and 
shortages., there can be no doubt that the statement was obtained 
with intent to defraud. 

In that part of the specification which the Board has called 
b., it ia alleged that acoused recorded a false statement. The 
verb "record• ordinarily means to make a corr:, in some book of an 
official character., as ia done by a recorder of deeds, register of 
wills, er clerk of a court. Vidor v. Rawlins, 93 Texas 259., 
54 S.W. 1026; ~ v. ~• 'i'oa'w. Va. 6ll., 146 S.E. 719; Co~y Ve 
Purser, 131 Cal. 552, 63 Pac. 844.,846; Dougery v. Bettencourt., 214 
Cal. 455. 6 Pac.Zd 499., 502. It is, however, incumbent upon the 
pleader, in the judgment of the Board, to state where and under what 
circumstances the record was made. The speeif1.cation is silent 
in this respect. Even if the omission might be paaf\ed if' no ob
jeotion had been made., it cannot be when the defense counsel ma.de 
proper and ti:rnely objection on the ground of indefiniteness. Whether 
the mere plaoing of a paper, such as this banlc sta.tement., in the 
files of the compa.ny can be considered a recording of it is doubt
f'ulJ but if that is what the pleader had in mind he should have sa.id 
so. Furthermore, there ia in the record no evidence that accused 
did in fact record the false statement., so that the conviction of 
this part ofthe epeoification ':is bad in two respects. In the 
first place., the specification is fatally defective in failing to 
state an offense with sufficient definiteness., and in the seqond 
place the eTidenee is legally insufficient to aipport the allega
tions. 
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In that part of the specification which the Board has called 
o. 1 t 1a alleged that aoeused presented a fabe bank statement. 

(The verb "present•. aa used 1n a statute with respect to an 
application for suspension of sentence. has been judicially de-
fined aa meaning •to lay before a judge, magistrate, or governing 
body for action or oondderationJ submit, as a petition, remonstrance, 
etc., for a decision or settlement to the proper authorities." Moses 
v. State, 94 Tex. Cr. 433. 251 s.w. 219.220; Heynes v. ~. l~ 
Tex. Cr. 62. 299 s.w. 234, 235; Noble v. State, 112 Tex. Cr. 541, 
17 s.w. 2d 1063, 1064. In otherciae'es, thea8Jll8 verb has been 
defined. with reference to a bill ot exceptions. as meaning to 
exhibit tonnally. Cameron v. North Birmingham Truet &: Savings Bank. 
17 Ala. App. 210. 84 So. 669J Harbaugh v. Lassen Irrigation Co., 
24 Cal. App. 773, 142 Pac. 847. 849. In the Cameron case the court 
saida 

"It will be observed that the language of the 
•tatute is: 'Billa of exceptions may be presented•, 
etc. All of the definitions given ot the word 
'presentation• indicate something more than a mere 
delivery, or the placing 1n the legal possession 
of the preaentee of the thing presented. Standard 
Diet. There must not only be a delivery, but in 
addition thereto a formal exhibition of the thing 
presented, so that, with full knowledge. it may be 
accepted or rejected. Thia 11 held to be so in the 
presentation ot aooounta against estates. Ellison v. 
Lindsley 33 B.J. Eq. 2601 also 1n the service of 
process, May v. Rice. 108 !lass. 150, 11 Am. Rep. 
328J Reg. v. Leominster. 2 B. & s. 391.• 

It may be that the pleader intended to charge that accused laid the 
false statement betore or tonnally exhibited it to the officer 
auditing hia aocounts. lllllch as a defendant might lay an application 
tor suspended sentence or a bill or exceptions before or tonnal.ly 
exhibit it to a judge. But the pleader does not say 10. He fails 
to state to whom the false statement was presented or formally 
exhibited. In the somewhat similar case ot uttering a torged 
document, it is always required that 1 t be alleged to whom. the 
paper was uttered. and either an indictment or specification which 
failed to do so would be fatally defective. Even it the omiasion 
might be passed over if no objection.had been made. it oamiot be 
when the defense objeots to the specification on the ground ot 
indetiniteness. 
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Furthermore, the Board can find in the evidence no proot 
that aooused did present this false statement to anyone. Major 
Donnelly refers to the statement in question as "the statement from 
the bank: that I had on hand at the time of the audit" (R. 111). 
This falls far short of evidence that aocuaed presented the state
ment to Major Donnelly, nor does any suoh evidence appear elsewhere 
in the record. It is therefore the opinion of the Board that the 
oonviction of part 2. or this specification JIii.lat tail for two reasons: 
first, beoause the apeoification is fatally defective for indefinite
ness; and seoond, because the evidence is legally insufficient 
to support the allegations. 

The Board next passes to the question whether the multifarious 
character or the specification under consideration is a fatal ob
jection to its validity. The Board does not regard the ciroumstanoe 
that defense counsel tailed to base his motion to dimias on the 
ground or DDlltirariousness a sufficient reason to tbl,ow that ob
jection out ot canaideration, but the faot that a specitioation 
is l!llltitarioua is not of' itself a sufficient reason tor setting 
aside a finding of guilty. The 37th Article of War clearly applies 
to auoh a situation as the present. The questions whioh must be 
answered, are a Did the mltifarioua charaoter of this .specification 
injur;-:, the substantial rights of accused! Did it prevent him from, 
or hinder him in, presenting his side ot the case? 

If the foregoing questions be answered in the a.f'firmative, the 
collTiction of the specification must fail entirely, notwithstanding 
that, aa haa been ahown, part of the specification states an offense 
and 1a supported by the evidence. The Board ia or opinion that 
that part of the apeoit'ication whioh it has called a, alleging the 
wrongi'ul procuring or a false statement from the bank officers with 
intent to de.fraud, was sufficiently definite and clear in its 
language to inform accused with what he was charged, and that the 
indefinite language of band c did not prevent him from finding out 
from the apeci.tioation the nature or the ottenae charged under !.• 
It does not see that ai:v prejudice or hara was caused accused in the 
preparation of' hia defense by the faot that in addition to the suf'• 
ticientl7 de.tinite language with respect to!. the specification also 
oontained other allegations very indefinitely stated. It therefore 
11 of' opinion that the objection of multifariousness, though Tal.id, 
is not fatal, dnoe the substantial rights of accused were not 
injuriou1l7 affectted. 

The Board concludes that th• record is legally sutticient to 
support only- ao mch or the finding of guilty of' Specification 4, 
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' Charge II, as involves a finding that acouaed did, a.t the time 
and place and under the ciroum.atances alleged, 'With intent to 
defraud. wrongtull7 prooure the oft'ioiala of the State Bank 
of Jililan, India.na, to submit a be.nlc statement covering the account 
or the company fund ot Company 15:52, CCC, tor :March., 1934, which 
statement of aooount was false and known by aoouaed to be false, 
in that the said statement., as ao prepared, wa.s not in accord 'With 
the correct aooount of the said company fund as shown on the 
official ledger of said be.nlc. 

18. CHARGE 111 

Specification 5: _ In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while on 
actin duty", being at the time COIIBll8.nding 
Ott'icer, Company 1532, c.c.c., Camp PE-71, 
and u suoh official custodian of the company 
fund thereof, did, at Kilan, Indiana, on or 
about May- 9, 1934., with intent to defraud., 
'Wl'ongtully and unlawfully procure the officials 
of the State Bank or Jlilan, Milan., Indiana, 
1Jmocentl7 or otherwise, to submit a bank 
sta'talmt tor the month of April 1934 covering 
the account ~f the said company i'und tor the 
month or April 1934., and did reoord and present 
as a true and correot statement of said 
account, 'Which atatem.ent of account was false 
and known by the said First Lieutenant Julius 
s. Sperti to be talae in that the aa.id 1tate
J1ent, as so prepared, recorded and presented, 
waa not in a.ocord 'With the correct account of 
said company i'und as shown on the official ledger 
ot the a&id State Bank of :Milan, llilan, Indiana. 

Findings Guilty. 

Evidence. 

Major Boward Donnelly, 11th Infantry., testified that he audited 
the i'unds of Company 1532, CCC, tor the :month of April, 1934. The 
certificate in the council book or this company is signed by ac• 
ouaed as of April 30, 1934, and certifies that the foregoing account 
tor the month of April 1a correct, and that or the amount tor which 
he is responsible $638.49 is deposited with the First State Bank, 
Hunti:ngton. Indiana., to the credit of the comp~ fund, Company 
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1532 CCC. and $7.76, in oash, is in his personal possession. and 
$201.29 is deposited with the Sta.to Bank of' Milan, Indiana. The 
amount shown on deposit in the State Bank ot :Milan, Indiana, was 
verified by comparing it with the bank statement for that month 
(R. 114). Acouaed was present a.t the audit of' this fund. Witneas 
identified a document as the bank statement that was with the 
vouchers at the time of tire audit and it was received in evidenoe 
as prosecution's Exhibit No. 9. Witness further testified that 
thil statement showrs a balanoe of $291.79. Outstanding checks 
totaling $90.50 are listed, leaving an actual balanoe of' $201.29, 
which agrees with the certificate in the 1\md book. He accepted 
that statement as being 'true and oorrect (R. 115-116). 

Mr. William H. Call, assistant cashier ot the State Bank ot 
141lan (R. 190) teatitied that he had seen Exhibit No. 9 before 
and that it appears to be the statement issued to this company 
( Company 1632 CCC) as of' :W.y 1, 1934. The balance shown 1s 
$291.79, as ot Ka.7 1, 1934. Witness was then asked to refer to 
hia ledger sheet, Exhibit No. 38, and to state the balance there 
shown on hand on May l, 1934. He replied that it was $155.0l. 
(NoteJ The ledger sheet, Ex. 38. actually shows $166.01). Upon 
being asked to state 'to the court how it happened that the ledger 
sheet dittered as to balance from the bank statement furnished to 
Company 1532, CCC, he replied that it was stated to him by accused 
that the latter• s .tlmds were still impounded in the Huntington 
Bank and as yet had not been released, that these transactions 
were not in order due to this irregular item, and that aoouaed 
asked that the transactions on the statement be ahown as in order 
":tor hia tile and reterenoe" (R. 196-197). Witneaa ma.de up the 
false and incorrect bank statement receiv.d in evidence as 
"Exhibit 9" (R. 202). 

Di1ousaion. 

For the reasons stated in disouasing ti. preceding speoiti
oation, the Board ot ReTiew 1a ot opim.on that. Specification 6, 
Charge II. is, as a matter ot pleading, good in part onl7, i.e., 
in alleging the wrongful proourement, with intent to defraud, 
ot a talae bank statement. 

the ettdence shc:nrs olearl7 that at the request ot aoouae4 
the aHiatant cashier ot the State Bank ot llilan prepared. and 
deliTered to him a fictitious st&tememt ot the account ot the 
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company i'und for April, 1934, showing a balance on hand of 
$291.79, whereas the true balance was $165.0l. The inference 
is justified that this was done with intent to defraud. 

The Board concludes that the record is legally- sufficient 
to support only so mch of the finding of guilty of Specification 
5, Charge II, as involves a finding that a.caused did, at the 
time and place am under the oircumstancea alleged, with intent 
to defraud• lll'ongfully procure the officials of the State Bank 
<:L Mila.n, Indiana, to submit a bank statement covering the account 
ot the compa.n;y fund or Com.pa.n;y 1532, CCC, for April, 1934, wl.ich 
atatement of account was false and known by accused to be false, 
in that the said atatement, as so prepared, was not in accord 
with the correct account of the said oomp8J1iY' fund as shown on 
the official ledger of said bank. 

19. CHARGE IIa 

Specification 6a In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while on ac
tive duty, being at the time Commanding Otf'1cer, 
Company 1532, c.c.c., Camp PE-71, a.nd as suoh · 
oftical custodian of the company fund thereof, 
did, at Milan, Indiana, be.tween March 2, 19M 
and Me.rah 10, 1934, or thereabouts, with intent 
to defraud, wrongtully and unlawf\tlly procure the 
officials of the State Bank ot Milan, Milan, 
IndiJLn&, innocently or otherwise, to p- epare 
a deposit book covering the account of the said 
compa:iy fund for the month of March 1934, and 
did present the same as a true and correct deposit 
book of said account, whioh deposit book was 
false and known by the said First Lieutenant 
Julius s. Sperti to be false in that the said 
deposit book, as so prepared and presented, was 
not in accord with the correct account of the sa.id 
company fUnd as mown on the official ledger of 
the said State Bank of Kilan, W.lan, Indiana. 

Findinga Not guilty. 
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20. CHAR.GE II a 

Specitication 7a In that First Lieutenant Julius 
s. Sperti• Field Artillery. Reserve. while 
on active t:hity. being at the time Comns.nding 
Officer. Company 1532. c.c.c., Ca.mp PE-71, 
and as suoh official custodian of the company 
fund thereof. did• at llilan. Indiana, between 
Jls.rch 4• 1934 and lfay 12, 1934. or thereabouts, 
with intent to defraud, wrongtully and un• 
lawfully procure the officials ot the State 
Bank ot llilan. Milan, Indiana. innocently or 
othenrise, to prepare a dep9sit book covering the 
account of the said company fund tor the months 
ot March. April and May 1934• and did present 
the same as a true and correct deposit book of 
said aocount. which depoeit book wa1 £alee and 
known by the said First Lieutenent Juliua s. 
Sperti to be false in that the said deposit 
book, aa so prepared and presented• was not in 
accord with the correct account of said comp~ 
tund as shown on the official ledger of the 
said State Bank of Milan, Milan, Indiana. 

Finding1 Guilty. 

ETidence. 

)(&Jor Rowe.rd Donnelly. 11th Infantry, testitied, as noted 
above. that he audited the tunds of Company 1532. c.c.c. tor the 
aontha ot Karch and April~ l934(R. 109,114). He was handed two 
doOW111nt1 and testified that he had aeen both of them before. 
and that they 11'8re depolit books of Company 1532 with th• State 
Bank ot Jlilan. Indiana.. The book with the "X" in pencil in the 
inaide oover was the deposit book he had used at the audit. 
while the deposit book with the •XX" in pencil on the inside 
conr was not pr..ent at aey audit nor seen by. him in connection 
with an audit. ,he book i.rked "X" was receind in evidence aa 
proaeoution•s Exhibit lio. 10. Witnus testified that the first 
tim he aaw tlia clepoli t book was at the audit as ot March 31 
(1934) at 1ome tine in the tirst part ot April. 1934 (R. 118). 
Be did not •reoollect" but he should han seen it a.lld looked at 
it at the audit a, of April 30 (1934) at aome tae in th• first 
part ot lla7. Re accepted it as a true and correct deposit book 
ot Oompa:ny 1632 (R. 119). 
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Mr. William H. Call, assistant cashier or the State Bank ot 
Milan (R. 190) upon being handed prosecution's Exhibit No. 
10 testified that he recognized it as the pass book issued 
by the State Bank of Milan to cO'..apany fund, Compaey 1532, 
CCC (R. 198). F.e made out this pass book and the entries 
in it were me.de in accordance with the instructions of accused. 
They are deposits as shown on the statE1D.ent from time to time 
up to May 12, 1934. With the exception of two or three entries 
they do not correspond with those deposits as shown on the 
official ledger sheet or the bank. They do not correspond 
with the deposits on the ledger sheet because these deposits 
were put on this book as they were in order to correspond vrl.th 
the deposits put on the statements issued to company fund, 
company 1532, CCC, and they are not a true and correct state
ment of the deposits made by Company 1532, CCC (~.199). 
Witness was handed a dooument which he identified as appearing 
to be a pass book given to campaey fund, Company 1532, CCC 
when the original deposit was made March 2, 1934, of $638.79. The 
writing in this book was that of witness but he had no recol
lection of giving that pass book (r.. 197). This book was 
received in evidence as prosecution•s Exhibit No. 39. (This 
book is marked with a penciled "XX" on the inside cover and 
appears to be the one mentioned in Major Donnellyts testimony 
summarized above). Witness testified that the deposit or 
March 2, 1934, in Exhibit 39 corresponds with the one in the 
ledger card, with the exception of an erasure, and that the 
deposit on March 7, for 11,278.37 in EJchibit 39 correspond.a 
with the ledger card, but that the balance or the deposits 
shown on the paas book (Ex. 39) do not. He did not enter all 
the deposits shown there, and the initials were not to his 
knowledge those ot anyone oonneoted lVith the Sta.te Bank or 
Milan (R. 198). It is not oustomaey for one account to have 
two deposit books. Witness ma.de out the second deposit book 
{Ex. 10) because accused told him that the origin&.l. pass book 
had been misplaced or lost and asked him to furnish one in its 
stead to correspond with the oredit entries ma.de on the state
ment sheet for the month.a or March and April (see Exhibits 8 
and 9) (R. 200). 

Discussion. 

For the reasona stated in discussing Specification 4, Charge 
II, no offense is either stated or proved with respect to the 
latter part or the present specification, alleging presentation 
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of a false deposit book. The first part of the specification, 
alleging the wrongful procurement of a false deposit book with 
intent to defraud, does state an offense. The Board further thinks 
that the evidence supports that part of the specification, as it 
is proved that the assistant cashier of the State Bank of Milan, 
at the request of accused, prepared and delivered to him a pass 
book showing fictitious deposits agreeing with the false state
men"llmentioned in Specifications 4 and 5, Charge II. The inference 
of an intent to defraud is clearly justified. 

The Board concludes that the record is legally sufficient 
to support only so much of the finding of guilty of Specification 
7, Charge II, as involves a finding that accused did, at the time 
and place and 'llllder the circumstances alleged, with intent to 
defraud, wrongfully procure the officials of the State Bank of 
Mile.n, Indiana, to prepare a deposit book covering the account 
of the company fund of Compeny 1532, CCC, for March, April, and 
llay, 1934,·which deposit book was false and known by accused 
to be false, in that the said deposit book, as so prepared, was 
not in accord with the correct account of the said company fuml 
as shown on the official ledger of said bank• 

. 21. CHARGE II 1 

Specification 8: In that First Lieutenant Julius 
s. Sperti, Field Artillery, Reserve, while 
on active duty, did, at Yilan, Indiar..a, on 
or about February 28, 1934, with intent to 
defraud, wrongfully and unlawfully make, draw, 
utter and deliver to the State Bank of Milan, 
Milan, Indie.na, a certain check in words and 
figure~ substantially as follows, to wit: 

Fort Wayne, Ind. Feb. 28 1934 No-

LINCOL1I NATIONAL BANK AND TRUST COMPANY 71 - 27 

Pay to the 
order of ca.sh $80.00 

Eighty no/100 Dollars 

(Signed) Julius s. Sperti 
and by means thereof did fraudulently obtain 
from the said Ste.te Bank of Milan the sum or 
about EIGHTY DOU.ARS, $80.00, he the said 
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First Lieutenant Julius S • Sperti well 
knowing that he did not have and not 
intending that he should have suf'i'icient 
funds in the said Lincoln National Bank and 1 

Trust Co., Fort Wayne, Indiana, tor the pay
ment ot said check. 

Finding: Guilty. 

Evidence. 

:wr. Clifton We.tel, ohiet clerk, Lincoln National Bank and 
Trust Company (R. 180), Fort Wayne, Indiana, testified that he 
ii the custodian ot the ledger sheets ot this bank and had 
charge of the ledger sheet for the account of accused which he 
had with him. The sheet is headed "Julius s. Sperti, Huntington, 
Indiana." The document was received in eTidence as pr.oseoution•s 
Exhibit No. 33 and a true copy thereof later substituted therefor 
(R. 181). Witness identified a document handed to him aa a check 
drawn on his ban.le aigned "Julius s. Sperti" tor $80.00, payable 
to oaah, and, dated February 28, 1934. The check waa received in 
evidence as prosecution's Exhibit No. 35. This check waa presented 
to the bank for payment but was not paid (R. 183). It waa 
•returned for insufficient fund.a" (R. 184). Accused" personal 
balance on February 28, 1934 was 56 cents and was never more at 
a:rry til!IB thereafter until the account was closed April 20, 1934 
( R• 187, EX• 33) • 

Mr. William H. Call, assistant ca.shier, State Bank of Milan, 
tes_tified that he had seen before the check ot February 28, 1934 for 
tao.co, eigned by accused, Exhibit No. 35 (R. 190), when it was 
presented by accuaed to the State Bank of Milan to be oaahed. It 
was cleared in the usual me.nner until it went to the paying bank, 
where it waa refused and protested on account of insufficient 
funds. It wa.a retUl'Iled unpaid to the State Bank of Milan and 
charged to the account of the comp~ i'tmd, Compa.ey 1532, CCC 
(R. 1191). 

Discussion. 

the accuaed i • properly chargeable w1th knowledge as to the 
1tatus ot his ba.Jlk: account. The evidence supports the finding 
or guilty. 
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22. CHARGE Ila 

Speoifioation 9a In that First Lieutenant 
Julius s. Sperti, Field Artillery, 
Reserve, while,on active duty, did, at 
Osgood, Indiana, on or about June 3, 1934, 
with intent to defraud, wrongfully and un• 
lawi'ully make, draw, utter and deliver to 
A.M. Cline, a certain check in words and 
figures substantially as follows, to wita 

Fort Wayne, Ind. June 3, 1934 No-

LINCDLN NATIONAL B.Al.'X AND TRUST COMPANY 

Pay to the 
order of A.M. Cline 142.83 

Forty two md 83/100 Dollars 

(Signed) Julius s. Sperti 

and by means thereof' did fraudulently obtain 
from the said A.M. Cline the sum of about 
FORTM'\"lO DOLLARS AID EIGHTY THREE CffiTS, · 
$42.83, he the said First Lieutenant Julius 
s. Sperti well knowing that he did not have 
and not intending that he should have sufficient 
funds in the Lincoln National Bank and Trust 
Company, Fort Wayne, Indiana, for the payment 
.or said check. · 

Findinga Guilty.· 

Evidence. 

It wa.a stipulated and agreed between the prosecution and 
defense and the aocused that if A. M. Cline, of Osgood, Indiana, 
were preaent in court and sworn as a witness he would testi.ty' 
in substance that on or about June 3, 1934, he cashed a check 
for aocusedJ that this check lV&.8 tor $42.83, dated June 3, 1934, 
dra.v.in on the Lincoln National Bank and Trust Company, Fort Wayne, 
Indiana, payable to A. M. Cline, and signed "Julius s. Sperti"J 
that he (Cline) eashed the check in the regular course ot 
buaineea but that it was returned unpaid} and that he would 
recognize and identity the paper marked "Prosecution'• Exhibit 
29" as this check. The check was thereupon received in evidence 
as prosecution•• Exhibit No. 29 (R. 157-159). 
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Mr• Clif'ton Wefel, chief clerk, Lincoln Na'bi.onal Bank 
and Trust Compaziy, testified that Exhibit No. 29 waa presented 
for payment but was not paid by his bank because the account 
was closed (R. 184). This account was closed on April 20, 
.1934 (Ex. 33). . 

Discussion. 

The facts are so olear that no discussion of them is 
necessary. The evidence supports the finding ot guilty. 

23. CHARGE II: 

Specification 10: In that First Lieutenant 
Julius s. Sperti, Field Artillery, Reserve, 
while on actiTe duty, did, at Huntington, 
Indiana, on or about July 11, 1934, wi'th 
intent to defraud, wrongfullt and unlawt\tlly 
make, draw, utter and deliver to First 
Lieutenant John A. Klaiber, Field Artillery., 
Reserve, a certain check in words and figures 
substantially aa follows, to wit: 

Y/arren, Indiana. July 11, 1934. 

THE EXCHANGE BANK 

Pay to the order of Minnie Klaiber $50.00 

--- Fifty and no/100 --- Dollars 

For~---- (Signed} Julius s. Sperti. 

and by means thereof did fraudulently obtain 
from the said First Lieutenant John A. Klaiber 
the sum of FIFTY DOLLARS, tso.oo, he the said 
First Lieutenant Julius s. Sper11 well knowiDg 
that he did not have and not intending that he· 
should have 8JlY :t'unda in the Exchange Bank, 
Warren~ Indiana, for the payment of said check. 

,, , 

Findings Guilty except the words "and by meana 
thereof did fraudulently obWn from ' 10 ·::t 
the said First Lieutenen t Jolm A •. Klaiber ·' 
the sum of Fifty Dollars, $50.00"~ ·· 
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Evidence. 

First Lieutenant John A. Klaiber testified that a 
document handed to him. was a check drawn on the Exchange 
Bank ot Warren, Indiana. (R. 220) to the order or Minnie 
Klaiber for $50.00, dated July 11, 1934, and signed •Julius 
s. Sperti". :rhe check was thereupon received in evidence and 
marked "Prosecution•s Exhibit No. 44". Witness ordinaril;r 
sent his mother a check at the beginning of each month to take 
care ot household expenses, and, since he did not have a 
checking account, asked accused to give him a check for this 
amount, which accused did. Vfitneu gave accused nothing in 
return for this check at that particula.r time, but it was in 
partial payment or an account that they had carried between 
them. (R. 221). Witness sent the check to his mother by
mail. He nw it again when it was returned to the bank at 
Warren (R. 222). 

It was stipulated and agreed between the prosecution am 
defense and the accused that if Minnie Klaiber, or Indianapolis, 
Indiana, were present in court am sworn as a witness she would 
testi.f'y in sulsta.nce that on or about July 12, 1934, she re
ceived through the ma.il fran her son, Lieutenant John Klaiber, 
a check dated July 11, 1934, drawn on the Exchange Bank, Vfarren, 
Indiana, tor tso.oo, payable to Minnie Klaiber, and signed 
"Julius s. Sperti•; that she cashed this check but it was 
returned to her unpaid; and that she would recognise and 
identify prosecution•• exhibit 44 as the check she so received. 
'-R. 230). 

\ 

Mr• George G. Jones, cashier or t~ Exchange Bank ot 
warren, Indiana (R. 244) testified that he had seen Exhibit 44 
before and that it was presented for payment through the mail 
and payment refused because there was no such account. They 
had never had an account known as "Julius s. Sperti" in the 
Exchange Bank of Yfarren, Indiana. (R. 248). 

Discussion. 

It is probable that the court made the modified tindi?lg 
stated above because Lieutenant Klaiber testified that he gave 
nothing in return at that particular time tor the check given 
him by accused. that it was just a partial payment on an account 
that they- carried between them (R. 221). 
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The questions are presented whether the specification 
as modified by- the court states an offense, whether it was 
proved, and whether the offense stated aD:l proved is a viola
tion of the 95th Article of War. CM 122525, Newell, Dig. Ops. 
JAG, 1912-30, sec. 1475 (3), may be cited as tending to ahow 
that no oftense is here stated, sinoe it is not alleged that the 
check was given for value. In that case the specification, 
charged as a violation of the 95th Article of War, was as 
follows, 

"In that 2nd Lt. Raymond Newell, did, at camp 
Jackson, s.c., on the 15th day o.f October, 1918, 
make, e.nd issue a check on the Malden Trust 
Compan;y of :Malden, Massachusetts, in the awn ot 
seventy-five dollars ($76.00) well knowing at the 
time that he had no checking account in that Trust 
Company." 

The Boa.rd said in i ta review conoeming the aboTe ap,oitioa.tio:o., 

"1'his speoitioation does not allege that the 
check gi'T81 by accused was given for value, nor that 
accused in giTing the check, had any intent to de
ceive or defraud, nor does it contain any other 
allegation essential to the statement of' an offense 
under the 95th Article ot War.• 

The above quotation mentiona the omission of' an allegation that 
the check was given for value, and also mentions two other 
omissions, namely, of' an allegation of intent to deceive or 
de.fraud and of' any other allegation essential to the 95th 
.Article of war. Apparently the writers of' the a1'ove review 
would have considered the presence of a.ny one of the three 
allegation.a which they mention aa sufficient to make the 
1pecif1oation a valid statenent of an offense. In the present 
case it ia true that we have neither allegation nor proof' 
that the check was given for value, but we have an allegation 
that the check 1ras given "with intent to detra.ud", and the 
turther allegation that it was giTen "wrongf'ull;r and un.l.a.wfully". 
When we turn f'ran pleading to erldence, the rme,r in the 
Newell case says that there wa.a proof that accused, though he 
had no checking account in the Malden Trust Company at the 
time that he drew the check, had other .funds available and 1 

had telegraphed hia wife to make arrangements to m.eet the oheck. 
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The review says that "the evidence shows.that no offense was 
cOJllmitted" • The above case is quite different trom the present, 
since the present accused had no other 1\tnds available and 
made no effort to meet this check. The Board is therefore ot 
opinion that the Newell case is distinguishable .from the pra. ent. 

In M.C.M., Appendix 4, Fona 114, the approved specii':1. cation 
~or drawing a bad check, the .following words are printed in 
brackets: "and by means thereof, did .fraudulently obtain .from 

$ ", thereby indicating that in the opinion 
of the authors of the Manual the above words are not indispensable 
to the validity of the specification. 

Apart from precedent and the Manual, the Board is of 
opinion that the view that no offellSe is committed in passing 
a bad check unless value be received tor it is too strict and 
would cause unfortunate consequences. A check given in payment 
o.f a pre-existing debt or a gambling debt, a check given as a 
charitable contribution or as a gif't, are all given without 
valuable consideration in the eye o.f the law; yet the giving 
of a bad check by an officer under any of the above ciroumstances 
would clearly be discreditable to the military service.and would 
in many cases be conduct unbecoming an officer and a gentleman. 
The Board and The Judge Advocate General have in many cases 
passed convictions of giving bad checks in payment of pre
existing debts • .Alllong such are CM 195513, Crose, and CM 199918, 
Safford. It is further to be noted that the checks mentioned in 
Specifications 2, 3, 4, and 7~ Charge III, of the present case, 
were all in payment of preexisting debts. 

. as modified 
The Board therefore concludes that the specification/states 

an offense. 

That the evidence proves the offense charged is so clear 
as not to require discussion. 

The next question is whether the offense alleged and proved 
constituted conduct unbeooming an officer and a gentleman in 
violation of the 95th .Article of War. The Manual for Courts
Martial, paragraph 151. page 186, in a discussion of this Article 
of war gives among other instances of violations, "giving a 
check on a bank where he knows or reasonably should know there 
are no funds to meet it." If this e:x:ample be literally construed, 
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it 11 not neoessary to prove that any one has su.ttered financial 
loss by reason ot a bad check in order to make the specification 
good under the 9$.th Article of War. 

In the instant oaae the oircumstancs under which the bad 
check was given were particularly- aggravated. The accused k:neW" 
that the check was intended tor Lieutenant Klaiber•s mother. 
and he must ban knomthat to have it returned without payment 
would cause both Lieutenant Klaiber and his mother great in
convenience and embarr ...smeub. Lieutenant Klaiber and accused 
were ofi'ioers of the same company• who should have been brothers 
in arm.a. Between officers so closely associated it is necessary. 
tor the proper performance ot their duties and the proper 
functioning of the company. that there should be the utmost 
!'rankness and good faith. Between two off.Leers so situated double 
dealing and deceit are especially to be reprobated, even though 
no pecuniary 1011 be involved. The Board therefore concludes 
that the oi'tense alleged and proved constituted an offense in 
violation of the 96th Article ot War. 

The Board is ot opinion that the record supports the finding 
of guilty' o_t Specification 10. Charge II, as modified b7 the court. 

24. CHARGE II: 

Specification 11, In that First Lieutenant 
Julius s. Sperti, Field Artillery, Reserve, 
while on active duty, being at the time Command• 
ing Officer, Company 1632• c.c.c., Camp PE-60• 
and as such official custodian of the company 
f'und thereof, did, at or near Huntington, 
Indiana. on or about June 25. 1934, with intent 
to defraud. wrongfully and unlawfully make, 
draw. utter and deliver to Mr. Cleo G. Geyer, 
part owner of the Purity Dairies, Huntington, 
Indiana, a check in words and figures sub• 
atantially as follows, to wit, 

HUlITINGTON, IND • ., June 26, 1934 No.-

.FIRST STilE BANK 

Pay to the order or Caah tioo.oo 
• • • One Hundred and No/100 Dollar• 
For Co. Fund Co. 1532 c.c.c. 

(Sgd) Julius S. &perl1 . 
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and by means thereof' did fraudulently ob
tain from the sf.id Mr. Cleo G. Geyer the sum 
of about ONE HUNDRED DOLLARS, $100.00, he the 
said First Lieutenant Julius s. Sperti then 
well knowing that he did not have and ..not 
intending that he should have sufficient 
;funds on deposit in the said First State Bank 
of Huntington. Indiana, to the orbdit of' the 
said company- fund for the payment of said 
check. 

Finding, Guilty. 

Evidence. 

It 'W&Sstipulated and a.greed between the prosecution and 
defense and accused that if c. G. Geyer of the Purity Dairies, 
Huntington, Indiana, were present in court and sworn as a witness 
he would testify in substance as followss That on or about 
June 25, 1934, accused came into the office of the Purity 
Dairies and asked him ( C.G. Geyer) to cash a check for him 
(accused), that he needed the money for company bills; that 
witness gave accused $100.00 in cash in return for a check 
for $100.00J that he recognizes and identifies the document 
before him as a check dated June 25. 1934, drawn on the First 
State Bank of Huntington, Indiana. payable to cash, and signed 
"Co. Fund.co. 1532 c.c.c., Julius s. Sperti" as the same check 
that he received from accused. on June 25, 1934, for which he 
gave accused $100.00 in cash; and that he has attempted to 
cash this check at the First State Bank of Huntington, Indiana, 
on several occasions since June 25. 1934, but that payment 
was refused on it. The check was thereupon received in evidence 
and marked "Proseoution•s Exhibit No. 11" (R. 140-141). 

Mr. Everett v. Fitch. cashier of the First State Bank 
of Huntington, Indiana (R. 159), testified that as cashier of 
this bank he is the official custodian of the records therein. 
He identified Exhibit 11 as a check for $100.00 drawn on an 
account ot the bank and signed by "Company fund No. 1532 CCC 
Julius s. Sperti", but could not say that he had ever seen 
it before (R. 160). During the month of June, 1934, accused 
was authorized to sign cheoks for Company 1532 CCC. Witness 
had with him the of'ficia.l ledger sheet of this account which 
showed a balance of' $5.30 on hand on June 25. 1934 (R. 161). 
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The ledger sheet was received in evidence as proseoution•s 
Exhibit No. 30, and a true copy substituted therefor (R. 162). 
Witness further testified that if the check, Exhibit No. 11, 
had been presented for payment on the day it was drawn it 
would not have been honored because there were not sufficient 
funds. Company 1532. CCC, besides this account, had a restricted 
aocount with the First State Bank which was impounded on September 
23, 1933. Sinoe that date witness had never informed accused 
that this fund was released nor had he given arr:, official of the 
bank authority to so inform him (R. 161-163). Accused admitted 
that he was short "the $100.00 to Purity Dairies" (R. 86.274), 
referring presumably to the tranaaotion now under oonaideration. 

Discussion. 

Under this speoit'ioation it is shown that aocuaed on or 
about June 25, 1934 gave C. G. Geyer a cheok for $100.00 drawn 
on the aooount of the oompa.ny fund, Company 1532, CCC, in -j;he 
First State Bank of Huntington. Indiana, and received in return 
$100.00 in oaah. Sinoe receiving the oheck Kr. Geyer on several 
occasions had presented the cheok at the bank upon whioh it was 
drawn but payment had been refused on it. The official bank 
ledger sheet of this compe.ey- fund aooount in this bank shovrs 
a balanoe on hand on June 26• 1934 of but $5.30, which remained 
unchanged until withdrawn on August 1, 1934. There is no showing 
that accused had acy arrangement with the bank for the payment 
of this oheok when presented. The restricted tund was not avail.able 
for the payment of it. 

The eridence is considered legally- sutticient to support 
the finding of guilty. 

25. CHARGE Ila 

Specification 12 s In that First Lieutenant 
Juliua s. Sperti, Field Artille17. ReserTe. 
while on active duty, having on or about 
May 21, 1934, become indebted to the State 
Bank ot Milan, :W.lan, Indiana., in the sum ot 
about TVIO HUNDRED AND FIFTY DOLLARS, $260.00, 
tor a loan, and having failed without due oause 
to liquidate said indebtedness, and having 
on or about June 5, 1934., promised in writing 
to said State Bank of Milan that he would 
on or about June 15., 1934, settle such in
debtedness in f'Ull,did, without due oause, 
at Milan. Indiana., on or about June 15, 1934, 
dishonorably tail to keep said pramise. 
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Finding: Guilty. 

Evidence. 

Mr. Elm.er Laws, cashier of the State Bank of Milan, 
Indiana., (R. 205) testified that accuse& came in on the 
morning of May 21, 1934, and asked witness it he could borrow 
$250.00. Accused said that the camp was leaving town and 
that he had some bills he wanted to :meet m.d would need f'unda 
for about ten days, and that he would be able to reimburse 
witness when he got his check from the Government atter the 
camp moved to Huntington. Accused turned over his nadjusted 
compensation certificate" as collateral. The loan was to run 
for ten days but was never paid. Witness went to Huntington 
on or about June 5, and saw accused who paid the interest on 
the note and said he would have the money Within a very fevr 
days. At the suggestion of witness accused then renewed the 
note for ten days (R. 206). Witness produced the note signed 
by accused for $250.00, dated June 5, 1934, payable to the 
state Bank of Milan. It wa.a received in evidence a.s prosecu• 
tion•s Exhibit No. 40, and a true oopy later substituted tor 
it. Thia note had never been paid,R. 207). Witness saw 
accused when he was in the hospital and asked him. if he could 
not pay the note or make a proper assignment of his compensation 
certificate. Accused said he could not pay it then but would 
gladly "sign hia compensation certi:t'icate over• to witness, which 
he did. This collateral is insufficient, since it is only 
worth 60% of its 1'ace value ot 1346.00. The loan wu a matter 
of ordinary banking routine. The Hcurity is inadequate but 
witness "figured" that accused qa a gentleman sinoe he alwaya 
acted as such around Milan and his family lived there. Accused 
asked him for a favor and he granted it. It was a part of 
witneas• duty to make loan.a (R. 208). In hia judgment this 
wa.1 a proper loan and he had "ery reaaon to believe it would. 
be paid. There was, however, something unusual about the 
loan in that it was a ten day note running four months after 
the date of payment. That doe, not usually happen (R. 209). 
If the next Congress votes to pay the cash bonus, and it 
accused makes a new assignment in proper form. the bank will 
get 1Yhatever Congress votes and will not then lJt very much 
the lo1er (R. 211). 
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Discussion. 

Thia specification alleges that accused dishonorably tailed 
to keep a promise in writing to settle an indebtedness in full 
at a certain time. 

The evidence shows that accused borrowed $250.00 from the 
State Bank of Milan, Indiana, on May 21, 1934, and turned ovar 
his adjusted compensation certificate as collateral. The loan 
was to run for ten days but was not paid. The cashier of the 
bank went to Huntington, Indiana, on or about June 5, 1934, 
where he saw accused who paid the interest on the note and re
newed it for ten days. There is evidence that the cashier 
saw accused again when he was in the hospital and asked him if 
he could not pay the note or make a proper assignment of his 
compensation certificate. Accused said he could not pay the 
note then but woulc. assign his canpensation certificate, which 
he did. There is no evidence that any further effort was made by 
the bank to obtain paymEllt of this note. 

Dish-0norable neglect to pay debts is a violation of the 
95th Article of War. But mere neglect on the part ot an otricer 
to pay his debts promptly 1s not of itself suf'fici811.t ground for 
charges against him. It is only where such nonpayment amounts 
to dishonorable conduct, because accompanied_by su~ circumstances 
as fraud, deceit or specifio promises of payment, that it may 
properly be deemed to constitute an offense. CM 121209; sec. 413 
(3), Dig. Ops. JAG, 1912-30. The oircumatances ot the failure ot 
the accused to pay this debt cannot be considered dishonorable. 
When last approached by the creditor he was in the hospital 
(presumably suffering from a self-inflicted gunshot wound) and. 
was not in a. position to take action other than that which he 
did take and which was evidently entirely satisfactory to the 
creditor. It 'Id.I 1'urther held in the case cited above that 
where the proof does not show such conduct with reference to 
the debts as would constitute an offense, although some ot the 
debts had been due for more than seven months, a finding of 
guilty cannot be sustained. 

The Board of Revin is ot opinion that the evidence under 
this specification is not legally a-a.fticient to support the 
finding of guilty. 
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26. 

Evidence. 

CHARGE Ills Violation of the 96th Article ot war. 

Specification lr In that First Lieutenant 
Julius s. Sperti, Field .Artillery, Reserve, 
while on a.ctive duty, being at the tine 
Comnanding Officer, Company 1532, c.c.c., 
Camp PE-60, and as such official custodian 
of the company funds thereof, did, at or 
near Huntington, Indiana, on or about 
October 10, 1933, wrongfully e.nd unlawfully 
ma.ke, draw, utter and deliver to John 
Kenower & Sons, a retail Lumber Yard Firm, 
Huntington, Indiana., a certain check in 
words and figures substantially as follows, 
to wits 

Huntington, Ind., 19 No.---

FIRST STATE BANK 

Pay to the 
order of John Kenower & Sona $ 

Dollars 
Co. Fund Co. 1532 CCC 

For (Sgd) Julius s. Sperti-
which said cheek was drawn against hnd1 of the 
a&id COlllPa:ey- Fund then on deposit in the said 
First State Bank which at the time were restricted 
as to vd.thdrawala and lal.cnm by the said First 
Lieutenant Julius s. Sperti to be so restricted, 
and whi .h said check waa delivered to the aaid, 
John Kenower &: Sona in conditional payment or a 
per1ona.l loan in the amount of TWO HUNDRED 
DOLLARS, 1200.00, negotiated by the said First 
Lieutenant Julius S. Sperti on a promiasory 
note, dated October 10, 1933, made payablu to the 
order of the said John Xenower & Sona. 

Findings Ouilty. 

Mr. v. L. Bridge tHtified t:i.t he h the ma.na.ger ot the 
retail lumber yard. ot John Kenower and Sona, of Hunti:cgton, 
India,na. (R. 175). He haa known accused. aince about ll.a.y, 1933. 
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The local bank closed. Accused needed some money to pay 
his bills,e.nd 1n October, 1933, witness loaned him $200.00. 
J..s evidence oi' this loan accused gaTe him a check in blank, 
and whal the bank opened he was to take his $200.00 and mail 
accused the balance. <•• 176). As further evidence of the loan 
witness had a personal note. He had never received payment 
for either the check or the note. Upon being asked where 
the check and note then were, witness replied: "Well, un
fortunately I have legal advice and I left it with our. 
attorney and he could not f'ind it this morning. He is still 
looking." The check was blank aa to number, amount and date 
(R. 177). At the time he receiTed the check accused told 
him that it was out of a restricted fund. Witness \lllderstood 
that when the bank opened he was to f'ill out the check tor 
whatever was "on the book", he thought it $654.00 and some 
cents, and send accused the difference between that amount 
and his note (R. 178). (See also Exhibit No. 33). 

Discussion. 

Under this specification the evidence shows that accused 
1n Octo~er, 1933, gave Mr. v. L. Bridgs, manager of John Kenower 
! Sons, a check in blank on the local bank at Huntington with 
instructions that when the bank opened he was to till out the 
oheck i'or the entire a.mount oi' the account, .cash the check, 
take out ·the sum oi' $200.00 he had loaned accused, and send 
accused the remainder. Accused told Mr. Bridge when he gave 
him the oheck that it was on a restricted fund. There 1s some 
evidence indicating that the check was on the First State Bank, 
but the check was not produced in evidence and it does not 
appear whether it was drawn upon i'unda oi' Company 1532, CCC, 
or upon personal :f'unds oi' accused. 

It ms.y be questioned that the speci.fioation'atates an 
offense 'Lmder the 96th Article of Wa.r, but the apecitieation is 
not 1upported by the evidence, and in the opinion or the Board 
of Review the eTidenoe does not support a i'indihg of guilty. 

27. CHARGE III1 

Specification 21 In that First Lieutenant 
Juliua s. Sperti, Field Artillery, 
Reserve, while on actiTe duty, being at the 
time Commanding Oi'i'icer, Comp&Jl1' 1532, CCC, 
Camp PE-71, and as such cu,todian or the 
company .f'und thereof, did, at or near 
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Batesville, Indiana, on or about January 
27, 1934, make, draw, utter and deliver to 
the First National Bank, Batesville, Indiana, 
a check in words and figures substantially 
as follows, to wit: 

LINCOLN NATIONAL BANK .AND TRUST OOMPANY 71•27 

Fort Wayne, Ind., · Jan. 27, 1934 No._ 

Pay to the 
order ot co. Fund co. 1532 ccc•••••••1100.00 

---Onebmdred and no/100 ------------Dollars 

(Signed) Julius s. Sperti 

which said oheok was made, drawn, uttered and 
delivered to the said First National Bank in 
payment o.r an overdraft of about SIXTY FIVE 
DOLLARS AND TWENTY ONE CENTS, $65.21, then and 
there existing in the said company :t'und account, 
he, the said First Lieutenant Julius s. Sperti, 
then well knowing that he did not have sufficient 
.funds on deposit 1n the said Lincoln Nationa.l 
Bank and Trust Company for the payment ot said 
check, in consequence whereof said check when 
presented was dishonored to the discredit ot the 
mili~ary service. 

Finding: Guilty. 

Evidence. 

It was stipulated and agreed between the piroseoution and 
defenae and the accused that it' w. ·F. Hieneke, cashier of tb3 
First National Bank, Batesville, Indiana, were present in court 
and sworn as a witness he would testify in substance as follows: 
That on or about January 27, 1934, accused gave him a check for 
$100.00, dated January 27, 1934, drawn on the Lincoln National 
Bank and Trust Compa.ny, Fort Wayne, Indiana, payable to Co. 
Fund co. 1532, CCC, and signed by accused, a.nd that the check 
"was to cover an overdra.ft ot $65.21 in the accomit or 
co. Fund co. 1532". A check, as described above, was thereupon 
received 1n evidence and marked "Prosecution's Exhibit No. 12" 
(R. 141-142). 
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Mr. Clifton Wefel., chief clerk• Lincoln National Bank 
and rrust company (R. 180-181) upon being handed Exhibit No. 
12., testified that it was signed by accused and dated 
January 27., 1934. This checkw as presented for paynent but 
was not honored at the first presentation. On January 30., 
1934., accused's account was overdrawn to the amount of $3.36. :. 
The check arrived at the bank for payment on January 51, 1934. 
A deposit of $130.00 was made on February 1., 1934., and this 
check was paid on that date (R. 188-189). 

Discussion. 

The Board or Review is ot opinion that 'this specification 
is fatally defective in that it f'e.ils to allege that accused 
did not intend to have sufficient funds on deposit for the 
payment of this check when presented. Such an allegation is 
an essential requisite in charging this of':t'enae. Par. 151., 
M.C.M.; Cll 158679., Dig. Ops. JAG., 1912-30., sec. 1497 (6)J 
form 114., appendix 4., M.C.M. 

28. CHARGE III: 

Specification 3: In that First Lieutenant Julius 
s. Sperti., Field Artillery. Reserve., while 
on active duty., being at the time Commanding 
Officer., Company 1552., C.C.C • ., Camp PE-71, 
and as such official custodian of the company fund 
thereof., did• at Milan., Indiana.. on or about 
April 3., 1934., wrong:f'ully am unlawfully make., 
draw., utter and deliver to the State Bank 
of Milan., Milan, Indiana., a check in words 
and figures substantially as follows., to wit, 

FORT WAYNE.t nm., April 3, 1954 No. 

LINCOLN NA'.l'IONAL BAEK AND TRUST COMP.ANY 71•27 

Pay to the 
Order or Co. Fund Co. 1532 CCC 1638.49 

------six hundred thirty eight 49/100 Dollars 

(Signed) Julius S. Sperti 

for deposit to the credit of the said· company 
fund., he., the said First Lieutenant Julius s. 
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Sperti, then well knowillg that he did not 
not have on deposit at the said Lincoln 
National Bank and Trust Company aui'i'icient 
funds for the pf!.YJD3nt of said check, in 
consequence whereof, said check when pre
sented was diahonored to the discredit or 
the militaey aervice• 

Finding: ~ilty. 

Evidenoe. 

Mr. Clifton Wefel, chief clerk, Lincoln National Bank 
and Trust Company {R. 180-181) upon being handed a document, 
testified that it was a check drawn on his bank for the amount 
ot $638.49. Thereupon the check was received in evidence and 
marked "Prosecution's Exhibit No. 34". Witness further testi
fied that this check was presented for paym3nt to his bank 
and that it was not honored because there were insufficient 
tunds to pay it. {R. 182-183). (See also Exhibit No. 33). 

Mr. William H. Call, assistant cashier or the State Bank 
of Milan (R. 190) testified that he had seen Exhibit No. 34 
before. It was credited to the account of the company tund, 
Company 1532, cbc, in his bank end was sent through for 
clearance in the usual manner. It was returned unpaid on 
account of insufficient funds and was then charged against 
the account of company fund 1632 CCC (R. 191). · 

Discussion. 

The Board of Review is of opinion that this specification, 
like Specification 2, Charge III, is fatally defective in that 
it fails to allege that accused did not intend to have sufficient 
funds on deposit for the payment of this oheok when presented. 

29. CHARGE III, 

Specification 4, In that First Lieutenant 
Julius. s. Sperti, Field Artillery, 
Reserve, while on activy duty, being 
at the time Col!Dll8.nding Officer, Company 
1532, c.c.r.. , Camp PE-71, and as such 
official custodian of the company tund 
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thereof, did at Milan, Indiana, on or 
about .April 4, 1934, wrong.f'ully and un
lavr.t'ully make, dre.w, utter and deliver to 
the State Bank or Uilan, Milan, Indiana, 
a check in words and figures sub•tantially
as follows, to wit: 

FORT WAYNE, IND., April 4 1934 No. 

LINCOLN NATIONAL BANK AND TRU~T COMPANY 71-27 

Pay to the 
Order or co. Fund co. 1532 CCC $107.82 

------One Hundred Seven - 82 100-----Dollars 
, CCC 

(Signed) Julius s. Sperti 

for deposit to the credit of the said OOl!lpEUtf 

fund, he, the said Fira1. Lieutenant Julius s. 
Sperti, then well knowing that he did not have 
on deposit at the said Lincoln Na.tiona.l Bank 
and Trust Company sutficient funds for the 
payment of said oheok, in OC'lnsequence whereof, 
said oheck when presented was hishonored to the 
discredit of the military service. 

Findings Guilty. 

Finding of guilty disapproved by reviewing authority. 

Since the finding of guilty of this specification was dis
approved by the reviewing authority no summary of the evidence 
thereunder is made. 

30. CHARGE III: 

Specifioai;ions 5 and 6: Both of these specii'ications 
on motion of the defense were stricken from the 
charges by the court at the beginning of the trial. 
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31. CHARGE III: 

Specification 7: 'In that First Lieutenant 
Julius s. Sperti, Field .Artillery Reserve, while on active 
duty, being at the time oo:imnanding officer of Company 1532, 
c.c.c., Camp PE-71 and camp PE-60, and as such official 
custodian of' the company fund thereof', did, at Milan, 
Indiana, and Huntington., Indiana, and elsewhere, wrong.fully 
and unlawt'ully make, draw., utter and deliver to persons and 
firms, on or about the dates, upon the banks and f'or the amounts 
hereina.f'ter respectively specified, worthless checks as f-0llows:. 

Date : On Bank : Amount I Uttered To 
I : I 

May 19., 1934 :The state Bank of Milan, $54~20: Kellogg Sales 
:Milan, Indiana : a Co. 

May 19, 1934 :The State Bank of' Milan, .. $197. 71 a Armour &: Co. 
:Milan, Indiana I 

.tune 20, 1934 :The First State Bank of Runt- : $20.49: The Great A & 
:ington, Indiana a P Tea. Co. 

June 20, 1934 aThe First Sta.te Bank of' Hunt- I $43.95: Armour & Co. 
: ington, Indiana. : : 

June 20, 1934 :The First State Bank of Hunt- $75.15: New Fisheries 
:ington, Indiana : co. 

June 20, 1934 aThe First state Bank of' Hunt- : $79.9S: Milan Bakery 
: ington, Indiana : 

June a:>, 1934 :The .First State Bank of' Hunt- $203.25: A. Datillo 
: ington, India.na I Fruit co. 

June 20, 1934 :The First State Bank of Hunt- : $335.931 Pea.rl Pa.eking 
: ington, Indiana I I Coe 

June 20, 1934 : The First State Bank of Hunt- : $62.001 Chris H. Vo1s 
:ington, Indiana : I 

July 3, 1934 :Exchange Bank of' Warren, : $203.251 A. Datillo 
:Indiana I Fruit Co. 

July 3, 1934 :Exchange Bank of' Warren, : $335.93: Peul Packing 
:Indiana I I Coe 

July 3, 1934 aExchange Bank of Warren, I $79.9Sa Milan Bakery 
:Indiana I I 

Jul;y 3, 1934 :Exchange Bank of Warren,· I $62.00: Chris H•. vosa 
1Indiana. : 

July 3, 1934 :Exchange Bank of' Warren. 875.15: New Fisheriea 
:Indiana. I Coe 

July 3, 1934 :Exchange Bank of' Warren $43.951 Armour and Co. 
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which said cheoks were made, drawn, uttered. and 
delivered. to the said persons and firms in payment or 
obligations incurred by the said First Lieutenant 
Julius S • Sperti for and in behalf or the said company 
and chargeable to the said company .fund, the said 
First Lieutenant Julius s. Sperti then well knowing 
that he did not have and not intending that he should 
have su.ffioient i'unds on deposit in the said banks to 
the credit or the said company fund for the payment 
or said ohecks, in consequence whereof tile said checks 
when presented were dishonored to the discredit or the 
military service. 

Findings Guilty. 

This specification relates to fifteen (15) separate checks. 
The evidence as to ea.oh of them is summarized below. 

Evidence. 

a. It was stipulated and agreed between the prosecution 
and defense and aooused that if' the Treasurer of the Kellogg Sales 
company were present in oourt and sworn as a witness he would 
testii'y that on or about May 19, 1934, he reoeived a oheok for 
$54.20, drawn on the State Bank or Milan, Indiana, and signed 
11 Company Fund Co. 1532, CCC Julius s. Sperti•; that he would 
reoognize and identify the paper marked "Proseoution•s Exhibit 
No. 24" as the check he so received, that this cheok waa in -
payment .for supplies furnished to co. 1532, CCC, and that he 
cashed it in the usual manner but it was returned to him unpaid. 
The check was received in evidence and is marked "Proseoution•a 
Exhibit No. 24" (R. 153-154). 

Mr. William H. Call, a.asistant cashier or the State Bank 
o.f Milan, Indiana (R. 190) upon being handed Exhibit No. 24 testi
fied that accused's signature is on this check as it is signed 
"Company fund Company 1532 CCC Julius s. Sperti". The oheok was 
presented in the usual manner from their corresponding bank 
but was returned beoauae o.f insu.ffioient funds. The balance 
of this account as shown on the ledger meet of the bank (Ex. 38) 
waa $46.99 on May 19, 1834, the date or t.~s cheolc (R. 192•193). 
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b. It was stipulated and agreed between the prosecution
and cTefense and accused that if F. L. Gullion. Credit :Manager. 
Armour and Company• were present in oour~ and sworn as a 
witness he would testify in substance that on or about liq 19,. 
1934• he received a check for $197.71 dated May 19• 1934, 
drawn on the State Bank of' Milan. Indiana. and signed "Co. 
Fund Co. 1532, CCC Julius s. SpertinJ that this check was in 
payment for supplies furnished Co. 1532, CCC; that he would 
recognize and identify the pa.per ~rked "Prosecution's Exhibit 
25" as the check he so received, and that he cashed it in the 
usual manner but it was returned tQ him unpaid (R. 154). The 
check was received in evidence and is marked "Prosecution's 
Exhibit No. 26" (R. 155). 

Mr. William H. Call, assistant cashier of the State Bank 
of Milan, Indiana. (R. 190) upon being handed Exhibit No. 25 
testified that he had seen this check before. It was presented 
at the State Bank of Milan in the usual manner by their corres
ponding bank but was refused because of insuf'ficiant f'unds. 
The balance of this acoount of May 19, 1934 as shown on the 
ledger sheet (Ex. 38) was $46.99(R. 194). 

c. It was stipulated and agreed between the prosecution, 
defense, and accused the. t if' William Kueker of the Milan Bakery, 
Milan• Indiana. were present in court and sworn as a witness 
he would testify that on or about June 20. 1934, he received 
a check for $79.96, dated June 20, 1934, drawn on the First 
State Bank of Huntington. Indiana, payable to the Milan Bakery 
and signed "Co. Fund 1532 CCC Julius s. Sperti" • and would recog
nize and identify the paper marked "Prosecution Exhibit 2211 as 
the check he so received. am would testify that the check was in 
payment for supplies i'urnished co. 1532• CCC, and that he cashed 
the check in the usual manner but that it was returned to him 
unpaid. And it ~s also stipulated that William. Kueker would 
testify that on or about July 3. 1934• he received a check for 
$79.96, dated July 3• 1934, drawn on the Exchange Bank or Y/arren. 
Indiana, payable to the Milan Bakery and signed "Co. FUnd co. 
1532, CCC Julius s. Sperti"J that this check was in payment for 
supplies furnished Co. 1532, CCC, and would recognize the paper 
marb,d "Prosecution Exhibit 23" as the check he so received• and 

· would testify that he cashed this cheok in the usual manner but 
that the cheok was returned to him unpaid. The two oheoks were 
received in evidence as Exhibits 22 and 23, respeotively (R. 151-153). 

Mr. Everett v. Fitch testified that he is the cashier or 
the First state Bank of Huntington. Indiana. He identified the 
document labeled nprosecution•s Exhibit No. 2211 as a check drawn 
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against the company funds signed by accused for $79.96, dated 
June 20, 1934, and testified that it was presented for payment but 
was not honored because there were not sufficient funds (R.159,166). 

Mr. George G. Jones testified that he is the cashier of 
the Exchange Bank of Warren, Indiana. He had seen prosecution's 
Exhibit No. 23 before, This check was presented through the 
mail for payment at the bank and was returned unpaid because ot 
insufficient funds. On July 3, 1934, the company fund, 1532d 
co. c.c.c., had a balance of $22.00 (R. 244,246). 

d. It was stipulated and agreed between the prosecution 
and defense and accused that if Chris H. Voss, residing near 
Milan, Indiana, were present in oourt and sworn as a witness he 
would testif'y that on or about June a:>, 1934, he received a 
check for $62.00 dated June 20, 1934, drawn on the First 
State Bank, Runtington., Indiana, payable to Chris H. Voss, and 
signed "Co. Fund Co. 1632 CCC Julius s. Sperti", that this 
check was 1n payment for supplies f'urnished to Co. 1532 CCC: 
that he oashed the check in the regular course of business but 
that the check was returned unpaid; and that he would recognize 
and identify the paper marked "Prosecution Exhibit 13" as the 
check he so received (R. 142). And it was also stipulated that 
on or about July 3., 1934, Chris H. Voss received a check., dated 
July 3., 1934, for $62.00 drawn on the Exchange Bank, Warren, 
Indiana, payable to Chris H. voas and s~ed "co. Fund Co. 
1532 CCC Julius s. Sperti"J that this check was in payment for 
aupplies furnished Co. 1532 CCCJ that he cashed the check in the 
regular course of buainess but that the check was returned 
unpaidJ and that he would recognize and identify the paper marked 
"Prosecution Exhibit 1411 as the check he so received. The two 
ohecks were received 1n evidence as Exhibits 13 and 14, respectively 
(R. 143-144). 

Mr. yarett y. Fitoh., cashier of the First State Bank of 
Huntington., Indiana, identified the doc'llllJ:lnt labeled "Prosaoution•s 
Exhibit No. 13" as a cheok for $62.00 drawn on the First State 
Bank of Huntington, Indiana. against the company fund., am 
testified that it was presented for pa~nt but was not honored 
because there were not auffioient funds (R. 163-164). 

Yr. George G. Jones, cashier or the E:itchange Bank of Warren., 
Indiana. testified that he had seen "Prosecution's Exhibit No. 
14" before a.lid.. that it waa presented tor payni,nt and payment 
refused because or insufficient f'unds (R. 246-247) • 

.!• It was stipulated and agreed betwem the prosecution 
and defense and accused that it F. L. Gullion., Credit Manager, 
.Armour and Company• were present in oourt and sworn as a witneaa 

-64-



(235) 

he would testify that he received a check on or about June 
20, 1934, tor 143.95, drawn on the First State Bank of 
Huntington, Indiana, dated June 20, 1934, and signed "co. 
Fund co. 1532 CCC Julius s. Sperti11 

; that this cheok na 
in payment tor supplies furnished Co. 1632 CCC; that he 
cashed this check in the usual manner but that the check was 
returned unpaid; and that he would recognize and identity 
the paper marked "Prosecution's Exhibit 26" as the check he 
so reoeived (R. 154-155). It was turther stipulated that he 
received a check on or a~out July 3, 1934, tor $43.95 drawn 
on the Elcchange Bank ot Warren,. Indiana, payable to Armour 
and Comp~, and signed by "Co. Fund Co. 1532 CCC Julius s. 
Sperti"; that this check was in payment for supplies furnished 
Co. 1632, CCC; that he cashed this check in the usual manner 

·but that th:! check was returned to him unpaid; an~. that he would 
recognize and identify the paper marked "Proseoution•s Exhibit 
27" as the check he so received. The two checks were reoeived 
in evidence as Exhibits 26 and 27, respectively (R. 154•156). 

Mr. Everett V. Fitch, cashier ot the First State Bank ot 
Huntington, Indiana., testified that the doc~nt labeled 
"Prosecution's Exhibit No. 26" was a cheek drawn against the 
company funds, signed by Julius s. Sperti, tor $43.95, dated 
June 20, 1934, and that it was presented tor pe.Y1119nt and not 
honored because there were not sui'ticient funds (R. 166 ). 

Mr• George G. Jones, cashier ot the Exohange Bank of 
lr&rren, Indiana, testified that he had seen "Prosecution•• 
Exhibit No. 27" before, and that it waa presented tor payment 
but payment was retused tor the rea.aon that there nre in• 
suf'fioient tunda (R. 246). 

t. It was stipulated and agreed betnen the prosecution 
and de'l'ense and a.oouaed that U' the Treasurer ot the New Fish• 
eries Comp~, of Cincinnati, Ohio, were present in court and 
sworn as a witness he would testi.ty that on or a.bout June 2), 

1934, he received a oheok, elated June 20, 1934, tor $76.15 
drawn on the First State Bank, Huntington, Indiana, payable to 
the New Fisheries co., and signed by •co. Fund co. 1532 CCC 
Julius s. Spert1•; that this check waa in payment tor auppliH 
1'urniahed Co. 1532, CCCJ that he oaahed the oheok in the 
usual oourae ot business but that the check waa returned un
paidJ and that he would recognise and identify' the paper 
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marked "Prosecution Exhibit 19" as the check he received 
(R. 148,149). It wa.a further stipulated that he received 
a check on or about July 3, 1934, for t75.15 dralVll on the 
Exchange Bank of Warren, Indiana, dated July 3, 1934, payable 
to the New Fisheries Company and dgned "co. Fund Co. 1532 
CCC Julius s. Sperti"; that this check was 1n payment for 
supplies .tu.mi.shed co. 1632, CCC; that he cashed this check 
in the usual course of business but that the check was re
turned unpaidJ and that he would recognize aid identify 
the paper marked "Pro~ecution Exhibit 20" a.a the check he 
so received. The two checlls were received 1n erldence a.a 
Exhibits 19 and 20, respectively (R. 149-150). 

Mr. Enrett v. Fitoh, cashier of the First State Bank 
or Huntington, Indiana., testified that prosecution's Exhibit 
19 was a check drawn against the comp~ fund by Julius S. 
Sperti for 175.15, dated June 20, 1934, a.nd that it was 
presented for payment but was not.honored because there were 
·not sufficient funds (R. 166). 

Mr. George G. Jones, cashier of the ~xchange Bank of 
warren, Indiana, testified that he had seen prosecution'• 
Exhibit Ho. 20 before, a:al that it was presented for payment 
through the mail and payment re.fused because of insufficient 
funds. (R. 247) • 

.1• It was stipulated. and agreed between the prosecution 
and defense and the accused that if A. Da.tillo of the A. 
Da.tillo Fruit Company, Ya.dison, Indiana, were present in court 
and sworn as a witneas he would testify that on or a.bout June 
20, 1934, he received a check tor 1203.26, dated June 20, 
1934, drawn on the First State Bank, Huntington, Indiana, 
payable to A. Da.tillo Fruit Comp~ and signed by "Co. Fund 
co. 1532 CCC Juliua s. Sperti"J that this check was 1n payment 
for supplies furnished co. 1532, CCC; that he oa.ahed this 
check in the usual course of buainess but that it wa.s returned 
to him U11Pa.idJ and that he would recogni&e alld identify the 
paper marked •prosecution Exhibit 17" as the check he ao 
received (R. 147). It wa.a further stipulated that on or about 
July 3, 1934. he received a check for $203.26, dated July 3, 
1934• drawn on the Eltchange Bank of Warren, Indiana, payable 
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to A. Datillo Fruit Compaey and signed by "Co. Fund Co. 1632, 
CCC Julius s. Sperti"J that this check was in payment for 
supplies 1'urnished Co. 1532 CCCJ that he cashed this check 
in the usual course of buainesa but that it lf&.8 returned to 
him unpaidJ and that he would recogniz:e and identify the 
papers marked "Prosecution Exhibit 18" as the check he so 
received. The two checks were received in evidence as Exhibits 
17 and 18, respectiTely (R. 147-148). 

Mr. Everett v. Fitch, cashier of the First State Ba.nlc 
of Huntington, Indiana, testified that the docummt labeled 
"Prosecution~s Exhibit No. 17" was a check drawn against the 
company tund, signed Julius s. Sperti, for 1203.25, dated June 
20, 1934, and that the check wu presented for payment but was 
not honored because there were not sufficient funds (R. 165-166). 

Mr. George G. Jones, ca.shier of the Exchange Bank of Warren,. 
Indiana, testified that he had seen "Prosecution's Exhibit No. 
18" before, and that it 1'8.S presented tor paYlJl9nt and payment 
ref'used because of insufficient funds (R. 247). 

h. It was stipulated and agreed between the prosecution 
and defense and the accused that it' the manager of the Great A.&: P. 
Tea Coq,any were present in court and sworn as a witness,. he 
would testify that he received a check on or about June 00, 1934, 
tor $20.49, dated June 20,, 1934, drawn on the First State Bank 
ot Huntington, Indiana., and signed "co. Fund Co. 1532, CCC, Julius 
s. Sperti"J that this check was in payment of supplies furnished 
co. 1532,.CCCJ that he cashed this check in the usual :manner but 
the check was returned unpaid; and that he -would recognize and 
identify the paper marked "Prosecution Exhibit 21" as the check 
he so receiTed6 The check waa received in evidence aa Elthibit 
21 (R. 150-151). 

Mr. EYerett v. Fitch, cashier 01' the First State Bank 01' 
Huntington, Indiana, teatitied that prosecution Exhibit No. 21 
is a check drawn against the company tum signed by Julius S • 
Sperti tor 120.49, dated June 20, 1934, and that this checkwaa 
presented for payment but was hot honored because there were not 
sufficient f'un.d.a (R. 164-166). 
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i. It was stipulated and agreed between the prosecution 
and defense and accused that if the Treasurer of the Pea:l 
Packing company, :Madison, Indiana, were present in court and 
sworn as a witness he would testify that on or about June a:>, 
1934, he received a check dated June 20, 1934, for $335.93, 
drawn on the First State Bank of Huntington, Indiana, payable 
to the Pearl Packing Campany and signed "co. Ftmd Co. 1532 CCC 
Julius s. Sperti"; that this check waa in pa.ynJ3Jtt for supplies 
furnished Co. 1532, CCC; that he cashed this check in the regular 
courlJ of business but that the check was returm d to him 'lm
paid; and that he would recognize a:td identify the pa{>er marked 
"Prosecution Exhibit 15" as the check he so received lR. 144). 
It was further stipulated that on or about July 3, 1934, he re
ceived a check for $335.93, dated July 3, 1934, dra,m, on the 
Exchange Bank, warren, Indiana, payable to Pearl Packing CompfUli1 
and signed "co. Fund Co. 1532 CCC Julius s. Sperti"; that this 
check was in payment for supplies furnished Co. 1532, CCC1 that 
he cashed this cheolc in the regular course of business but that 
the check was returned to him 1.mpaid; and that he would recognise 
and identify the paper marked "Prosecution Exhibit 16" as the 
check he so received. The two checks were received in evidence 
as EXhibits 15 and 16, respectively (R. 144-145). 

Mr. Everett v. Fitch, oaahier of the Firat State Bank of 
Huntington, testi~ed that prosecution Exhibit 16 is a check 
drawn on the oanpany tund signed by Julius s.Sperti for $335.93, 
dated June 20, 1934, and tblt this check was presented for 
paymeat but was not honored because there were not sufficient 
funds (R. 164) • 

Mr. George G. Jones~ cashier of the Exchange Bank of Warren, 
Indiana, testified that he had seen "Prosecution•s Exhibit 16; 
and that it wa.1 presented for payment and payment refused because 
of insufficient tunds (R. 247). 

Disoua1iC111. 

Specif'ication 7, of Charge III, while otherwise acceptable 
in that the necessa.ry elements ot the ottenaea are sufficiently 
alleged therein, 'W&S open to objection 1n that instead of alleging 
but one offense as it should have (par. 29, ll.C.Y.), it alleged 
fifteen separate. offenses in reciting the gi~ of aa many 
checks with inauff'icient tund.1. Since the defense did not 
object to the specification, and since the senral oheck:a were 
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described ao minutely in it that it cannot be said that the 
accused waa in any manner misled as to the offenses w1. th 
which he was charged, it is thought that the error of pleading 
did not injuriously affect his substantial rights. 

Certain other points require consideration. Nowhere in . 
the recorc! is there any direct evidence of the utterance of these 
checks by accused. The stipulations with reference to them 
all state that if a certain witness were present in court he 
would testify in substance that on or a.bout a certain date 
"he receiyed a check" which is then described. The stipulation 
does not say that the check was received from. acoosed or that 
accused delivered or mailed it. The only other evidence 
directly bearing on the checks mentioned in this specification 
is the testimoey of the bank officers with reference to the 
state of the company fund account in their banks. i'he checks 
themselves are also in evidence. They are all signed, "co. 
Fund co. 1532 CCC Julius s. Sperti." There is no direct 
evidence or stipulation that the signature on any of these checks 
is in fact that of accused. 

The Board would feel obliged to hold the finding of guilty 
uns-:.ipported because of this lack except for certain further 
airoumstanoes, as follows: The court wa.s entitled to compare 
signatures. It had befoi,e it Exhibits 12 and 40, being the check 
involved in Specification 12, Charge II, and the promissory 
note involved in Specification 2, Charge III. There 1s evidence 
in the record, though not as definite and positiTe as might 
be desired, identifying these two exhibits as having been 
signed by accused in'the presence of the witnesses who identified 
them in court. See R. 141,207. Exhibit 40 was subsequently 
withdrawn and a typed copy substituted, but tho original note 
was before the court. It was the court• s privilege to use 
Exhibits 12 and 40 as standards and to «>mpare with the accused'• 
signature on those exhibits What purported to be his signature 
on the checks involved in the specification now under consideration. 
When such a comparison i a made the aimilarity of handwriting is 
apparent. Furthermore, reliance may be placed upon a statement 
in the Manual for Courts-Martial (page 120) as follows: "A 
failure to object to a proffered document on the ground that its 
genuineness has not been shown ms.y be regarded as a waiver of that 
objeoti~n." The Board therefore conclude• that the execution of 
the checks is sufficiently proved. 



(240) 

Another point mgst be oonsidered. The present speoifi• 
cation involves seven checks drawn on the First Sta.te Bank 
ot HUntington, India.na, on June 20, 1934. :Mr. Fitch, cashier 
of that bank testified that the balance to the credit or the 
company fund in that bank on the date of these oheoks was 
1131.01,R. 163), and the ledger (Ex. 30) shows the same. Ot 
the seven checks drawn that day against that aooount five were 
drawn for amounts leas than the balance to the credit of the 
company tund, that is, it arr:, one of those checks had been 
presented on the day it was drawn it ,would have been pa.id. 
A• Mr• Fitch testified, these checks were not in tact paid 
beca.uae by the time they were presented the account had been 
reduced by other checks to an insu:f'tioient balance (R. 165). 
The specif'ication and the evidence show that the total of the 
aeTen checks drawn on June a>, 1934 was much in excess of' the 
balance available on that date. 

The Boa.rd 11 or opinion that the oonTiotion may be aupported 
on the ground that drawing so many checks on one day for a total 
in excess of the available b&lance constituted an offense, even 
though taking each of the five checks singly no offense was 
oODlllitted. 

The Board of ReTi8W' concludes that the reoord of trial is 
legal17 sufficient to aupport the finding of guilty of Specifi• 
cation T, Charge III. 

32 • CHARGE III t 

Specification 81 In that Firat Lieutenant 
Julius s. Sperti, Field Artillery, Reserve, 
while on active duty, being at the time Command• 
ing Officer, Company 1632, c.c.c., Camp PE-60, 
and u such of'ficial custodian ot the company f\mds 
thereof', did, at or near Camp PE-60, Huntington, 
Indiana, on or about July 23, 1934, wrongf'Ully
...ice, draw, utter and deliver to First Lieutenant 
John A. Klaiber, Field Artillery, Reserve, 
Camp Exchange Oftioer or I aid oompaey, a certain 
~eek in word.a and figures substantially as 
i'ollow,, to rita 
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THE EXCHANGE BANK' 
July 23., 1934 

Warren., Ind. 

~ to the order of Camp Exohe..nge Co. 
1532 CCC 1685.73/100 

Six hundred eighty tbe and 13/100 Dollar, 

For- Company- Fund-1532nd Co. c.c.c. 

(Signed) Julius s. Sperti 

well knowing that., at the time the said oheok 
was made and delivered to the said First 
Lieutenant John A. Klaiber., he., the said Firat 
Lieutenant Julius s. Sperti., did not have 
sufficient f'unds on deposit with the said 
Exchange Bank., Warren. Indiana., to pay said 
check., in consequence llhereof said check• when 
presented tor payment. was dishonored., .to the 
discredit ot the military service. 

Findings Guilty. 
' 

Evidence. 

First Lieutenant John A• Klaiber., upon being handed a 
document., testified tha.t it was a company i'und check• 1532d 
Compe.ny-, ccc. on the Exchange Bank ot Warren., Indiana., for 
t685.73., payable to the camp Exchange, Company 1532., CCC., and 
signed "Company Fund·- 1532nd Co. c.c.c. Juliua s. Spert1•. 
Thereupon the check was received in evidence aa "Proiecution•s 
Exhibit No. 43". Witness i'urther testified that the check 'WU 
given to him on July 23 by accused to start an account in the 
Bippus Bank tor the Camp Exchange. On that date he presented. 
it at the warren Exchange Bank for payment but the cashier of 
the bank refused to pay it and marked it "Insufficient Funds" 
(R • 218-220). 

First Lieutenant Elvin H. Burger testified that, llhile 
being exaro1ned by the board of which the witness was a member 
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charged with fixing responsibility for loss or post exchange 
funds. accused af'ter due warning. admitted that on July 23 
he gave Lieutenant Klaiber a check for $685.73. 

Mr. George G. Jones, cashier ot the Eicchange Banlc of 
Warren. Indiana., (R. 244) upon being handed prosecution's 
Exhibit No. 43 testified that he had seen this check before. 
and that it had been presented for payment in person by an 
officer and payment refused because or insufficient 1'unds. 
The amount or this check is t685.73 and the maxim.um balance ot 
this account at s.rr.t time had been only $22.00. Butene 
deposit had been ma.de on the account and that on July 2, 1934, 
and withdrawn on July 30, in the ~owit or 822 .oo. (R. 249) • 

Discussion. 

The Board ot Review is or opinion that this specification, 
like Specifications 2 and 3, Charge III. is fatally defective 
in that it tails to allege that accused did not intend 'b:> have 
sufficient funds on deposit for the payment of this check when 
presented. 

33. CHARGE IIIt 

Specification 9: In that First Lieutenant 
Juli~ s. Sperti. Field Artillery, 
Reserve. while on active duty. did• at 
or near Ca.mp PE-60• Huntington. Indiana, 
on or about July 24• 1934• willfully maim 
himself' in the stomach by shooting himself 
with a forty-five calibre, government 
automatic pistol, thereby unfitting him
self' for the full performance or military 
serrlce. 

Findingr Guilty. 

Erl.dance. 

Captain Milton o. Boone, Quartermaster Corps. the senior 
member of the board or officers appointed at Fort Benjamin 
Harrison to investigate the status of the company and exchange 
.funds of Comp~ 1532 c.c.c. (R. 268) called upon the police 
department of Huntington, Indiana, a.bout 12:30 a.m. on July 
24, 1934• to take accused into custody• and requested that the 
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police get the assistance of State Patrolman Albert Teusch. 
Thereupon City Patrolman Cecil Ramsey and State Pa.trolman 
Albert Teusoh ,tarted out on their rounds and to see it they 
could locate accused. About 6100 a.m. they had stopped near 
a bridge south on State Road No. 5 When a oar driven by accused 
passed them. Accused nodded to Ramsey as he passed. The two 
officers started ai'ter•him. About a quarter of a mile beyond he 
made & right turn down a gravel road, went a short distance, am 
stopped his car. It was then daylight and the sun was shining. 
The officers stopped their car immediately behind acouaed •s 
and got out. About that ti:m8 aocused placed a .45 automatic pistol 
near his left side and shot. Ramaey ran up from a distance ot 
about forty feet and "grabbed" accused. Teusch ran up at about 
the same time and picked up the gun which accused had thrown to 
the ground. Ramsey asked accused, "Why.did you do that?" Acoused 
turned and saU., "Ramsey, there is .an envelope on the front seat 
that I would like tor you to turn over to Lieutenant ltlaiber." 
Ramsey then got an envelope ott the front seat ot accuaed•s oar 
and later turned it over to Lieutenant Klaiber. Aoouaed was 
placed in the rear seat of' the police oa.r and rushed to the 
hoapital (R. 250-256). He was there seen by llajor Ralph Le 
Cudlipp, Medical Corps,, who did not then examine the wound.a or 
open the dressings because aooused had just been admitted after 
a trip in an ambulance,, but upon examination on the .tollOW'ing day 
he found a wound llhioh he deaoribe4 aa follows, •1 perforating 
gun shot ini'lioted with a' .45 oaliber automatic eerrlce pistol. 
l'fo\Uld o.t entrance between eight~ and ninth ribs about taro and 
a half' inches left 'ot mid-sternum line. Wo1.md of' exit between 
tenth and eleventh rib• mid auxillary line. Second wound of' 
entrance f'lexor •urtaoe left forearm one inch belOllr elbow joint. 
Wound of' exit internal •urtaoe one and one-half' inches belOII' 
elbow joint. llo Hrious damage to tissues through which bullet 
passed. In other "M>rda shot in the lower cheat and in thil 
direction downward and upward direction, the bullet passing 
through the lower pa.rt of the cheat,, making its exit in the mid 
axillary line through his forearm and out the back". (R. 74-75). 

First Lieutenant. John A• Xlaiber, upon beiDg handed a 
clooument, testified that he had seen it betore and that it was a 
note given to him on or about July- 24 ( 1934) by Patrolman Ramsey 
of the Huntington p611oe toroe. fh• note 1ra• reoeivecl. in 
evidenoe and :marked "Prosecution•• Exhibit "6". Yfitne11 rea4 
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the note to the cow:-t as tollowsa 

"John. I a.m choosing the only way I know out 
of this meas. It may seem cowardly. but it is the 
only way after all. I have been driving arotmd 
all night and things are all muddled up even in my 
mind. One more cigarette and then to see what's 
beyond. Don't let them blame anyone ellt tor the 
mess. It was all of my making. Happy landings. 
Joe." 

Witness testified that he reoognized the handwriting ot the note 
and that it was that or accused. The Xl8.me "Joe" was a nick-name 
they applied to accused (R. 257-258). 

Major Porter J. Coultas. l!edical Reserve Corps, testified 
that on or about July 30, 1934, he was medical supervisor of 
the Civilian Conservation Corps work camps and 'WllS stationed 
at Fort BenjBlllin Harrison. Indiana (R. 304). On or about 

. July 25 he· ha4 helped Dr. Galbreath dress accused's wounds. 
There was a wound or entrance between the ninth and tenth ribs 
in the mid nipple line. and a wound of exit between the tenth 
and eleventh ribs in the mid B.\Dillary line. Between the wound 
of entrance and that of exit they measured a space of six or 
eight inches. There were powder marks upon the skin. The 
wounds ,rere sufficient to incapacitate him for the time being 
from the .tu.11 perform.an.oe or military duty (R. 307-308). 

Major David L. Stewart, Medical Corps, testified tha.t 
accused remained a bed patient in the station hospital at Fort 
Benjamin Harrison for about two weeks because ot his inj\1!'1 
(R. 262,265). Major Cudlipp on August 13 (1934) marked on the 
hospital record that accused was cured from his bullet wounds 
(lt .. 321). 

First Lieutenant Edwards N. Quigley, Third Field .Artillery. 
testified that on or about July 30, 1934 he participated as a 
member at a meeting of a board or officers appointed to determine 
the line of duty status of accused aa a result of his injuries. 
Accused was present and a.fter being warned b7 witness that a:i:iy
thing he might say would be used against him he desired to be norn 
as a witnesa.(R. 298). In the course of hi:a testimony he 'Wa8 

asked it the shooting was willful on his part, to which he 
replieda •sure, there is no use beating around the bush• (R. 302). 
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Major Porter J. Coulta.a also participated as a member of 
the line o£ duty board in ita meeting of July 30, 1934, and 
corroborated the testimony of Lieutenant Quigley recited above 
(:R. 306-307). Major Coultas further testified that no force or 
duress was used by the board on accused be.fore -he made the state
ment, nor was any promise of possible i'uture award or leniency 
made (R. 306). Witness did not consider that accused appeared 
to be at all nervous or excited at the time, and did consider 
accused's condition such that he could reason properly. When 
he told accused that they were going north and might He his 
lrl.te, acouaed told him to tell her "not to be uneasy, that he 
had regained his sense of humor" (R. 308). 

Discussion. 

Under this specification it is alleged that the accused 
while on active .duty willtullT maimed "himaelf in the atanach• 
by shooting himself with a forty-five calibre government automatic 
pistol, thereby unfitting him.sel.f £or the .tull performance of 
military service. The evidence shows that the accused vollllltarily 
shot himself in the body with 'the weapon described in the specifi
cation, as he admits, and that as a result of the ,rounl he was a 
bed patient in the hoapita.l :tor at least two weeks. It does not 
appear, however, that the bullet from the pistol penetrated 
accuaed•s •stomach•. It is thought, however, that the use o£ the 
word "•tomaoh• in the specification was intended to describe, 
not that particular organ or the body, but generel. ly the middle 
portion ot the body where the bullet aotually took effect. 
1'here ii no indication that th• misdeaoription of the part of the 
body wounded, if' there was any such, :aialec! .accused or hampered 
him in the least degree in the preparation ot his defense. 

i'he endenoe is oonaidered legally sutticient to support 
the finding ot guilty. 

M. there 1• alao in the record evidence of certain 1ta.te
ment1 :made by the accused with respect to the otrenaes ot embezzle
mmt alleged under Charge I. i'hese statements have been mentioned 
abon under the 1pecitioa.tiona to which th91 pertained and are 
Ht out in full below. 

The board appointed by CCC Headquarters, Fort Benjamin 
Harrison. Indiana, to innatigate the atatua ot oomp~ and uoh&l:lge 
.tunds ot Campaey- 1532 CCC, oonaieting ot Captain Kilton o. Boone, 



(246) 

Q.H.c., First Lieutenant Richard Sears, 3d Field Artillery, 
and First Lieutenant Elvin H. Burger (R. 268), met at the 
Post Hospital, Fort Benjamin Harrison, on July 29. 1934 (R. 82, 
269). Accused was the only vdtness heard on tha.t day and 
was sworn and testified under oath. Before a.ny questions were . 
asked or answered he was told by Captain Boone that he had the 
right not to answer any questions which would incriminate him. 
in any proceedings or action which the United States Government 
might ta.lee as a result of the investigation (R. 84.269-270,272), 
and he was warned that he did not have to make any statement 
or say anything. and tha.t anything that he might say might be 
used against him {R. 83). The board then questioned accused with 
reference to any information he could give them which "would 
help clarify the indebtedness of Company 1532..'! so that bills due 
for supplies could be pa.id without delay (R. 273). He was asked 
this question by Captain Boone: 

"Lieutenant Sperti, there are many questions 
that could be propounded to you by the members of the 
boa.rd -ooveri.ng many of the problem11 that enter into 
the investigation now being made, and I have given you 
an idea or the line ot questioning. I would like to 
ask you it you would care to make any sta.tElll.ent that 
will help the board to clarify the records a£ the 
company in order that we may be in a. position to 
determine the amount or indebtedness of the Camp 
Exchange Fund, Company 1532 and the Company Fund, 
Company 1532, and any moneys which might be due either 
or those funds by you, and before -.king any ata.tement 
I will again advise you or your constitutional rights 
not to :make any statement unless you care -tx> which wi.~l 
incriminate you in any orirn1na1 action taken by the 
United States Government•. 

Accused then uked to see the canpany fund book and that the board 
come to hia bedside. Holding the oompany fUnd book 1n his hand 
and pointing to it at 1he time he replieds 

9 '.l'he only information that I can furnish that 
'Will help you in determining the amount or fund• 
which I em. short ia the following: On the voucher 
as shown aa payments tor June and subtract #12.62 
and t2.55; the amount ot cash sawn on hand as or 
June 30th; the June 30th collection sheetJ the 
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oollectiona from. boarders tor the month ot 
JuneJ the $100.00 to Purity DairieaJ t~oo.oo 
to John Kenower and Sons, $30.00 Merchants 
National Bank, MuncieJ $10.00 catholic 
Community Center, Fort Wa.yneJ 1280.73 cash 
aalea receipt•, Post Exchange as of July lothJ 
Supplemental collection Sheet, men discharged 
June 30thJ and fi:Dal payroll,$128.60•. (R. 85-86; 
273-276). 

S6. The evidence tor the defense ia confined to character 
teatimoey and may be ammarized substantially as follows, 

Captain K. ll. Still testified that in April and May ot 
19S4 he was adjutant of the CCC, State ot Indiana., identified a 
document as a mamorandum bearing his signature, and read from 
it a 1tate:m.ent ot Mr. Wilcox, State Forester of Indiana, Depart
mcit ot Conservation, commending accused -nd others for their 
cooperation and the planting ot trees. He also read a oommunioa
t:l.on aent to aocuaed 1n which 'the Ccnmna.nd.ing General COl!lllended 
him tor the cooperation he had given the technical service 1n 
the planting se&aon. Witness testified that the o.t.ticera at 
headquarters &lnys considered that acouaed n.s a very excellent 
officer and had an excellent c~ (R. 313-314). 

First Lieutenant Edwards N. Quigley testified that he is 
1uperT11or of maintenance supplies, CCC work oampa ot Indiana. 
(R. Sl6) and ~d known accused 1inoe January (1934). Prior to 
thi1 episode he considered aocuaed the beat reserve otticer ot 
hil grade in the 1tate. He "had a great deal or leadership". 
1'ht morale ot his oompany wa.a very high, and anything that 
aooustcl wa.s given to do was done w1thout asking queat1ona or 
help from aeybody elae, ancl done in a very thorough manner 
(R. 317). 

Major On&piaan Grant testified that he aubmitted an ettioienoy · 
report on aocu11d about June 30, 1934, and believed that he gave 
him. a ratiz:ig of 1uperior under paragraph O of the report which 11 
"manner ancl pertormanoe" (R. 317). Under paragraph P he believed 
that he la.id. that aoouaed had indioa.ted h11 admini1trative 
titne11 tor the next higher grade by the 1uperior mamier in which 
ht performed hi• pre1ent aotivitie1. And he had 1tated that he 
,rould ~1peoially cleaire to have aocuaecl serve under him (R. 318). 
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Captain Rob&l A. Johnson, 11th Infantry, testified that 
he had been on duty w1 th the CCC in the State of Indiana. and 
while on such duty had seen accused where he was coxmnanding a 
ca.mp at llilan, Indiana. He had observed aoouaed' s work and 
had rendered an efficiency report on him in which he had 
rated him excellent as a CCC camp commander. Witness was 
impressed at that time, March, 1934, by accused's high regard 
for his duties. Witness never had occasion to audit the .funds 
of Company 1632, CCC (R. 321-323). 

First Lieutenant Elvin H. Burger testified that he found 
accused's camp in very good condition. His camp near Milan 
was considered an excellent one. He seemed to get along with 
the oivilians there and performed his military duties in an 
excellent manner (R. 323-324}. 

Captain Royal A. Machie, Firth Tank Corps, testified that 
he is on duty as assistant to the district quartermaster, CCC, 
Fort Benjamin Harriaon, and hE.d been on such duty since 
September, 1933. In his dealings 'Ylith COI!i>e.JlY 1532, CCC he found 
their duties w1th reference to his branch performed in an 
average manner, and generally just aa good as arr:, of the companies 
(R•' 324-325}. 

Lieutenant Colonel Clifford Bluemel, 11th Infantry, testified 
that he is executive officer ot the CCC work camps in the State 
of Indiana (R. 329}. Accused had command at Htmtington and at 
Milan, Indiana. and then returned to the 1aae camp at Htmtington. 
At his first camp at H\Ultington they- considered that he did his 
work as ._ camp commander "very well•, at his second camp in 
Milan. "fairly well", and at his last location, on his return 
to the first camp in Huntington •he Tai on the ragged edge of 
getting by" (R. 330). 

Accused remained 1ilant. 

36. Accused 11 39! years ot age. He was born in Pisa, 
Italy. He served as a priva.te in the 28th Comp~, 7th Battalion, 
159th Depot Brigade, Camp Zachary Taylor, Kentucky, from :t.t,.y 28, 
1918, \Dltil August 15, 1918. On the latter date he entered the 
Field Artillery Comp9.?'\Y Officers' Training School at Camp 
Zachary taylor. He was appointed a Second Lieutenant, Field 
.Artillery, 01'1'1cera' Reserve Corps, on December 11, 1918, was 
reappointed in the same grade in 1923 and 1928, am. was promoted 
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to Firat Lieutenant on Feb?'Ual7 s. 1932. He ma been on 
actiTe dutJ' as follcnnsa 

August 16 to 30• 19251 
August 22 to September 5, 1926; 
July 26 to Augusts. 1931J 
July 17 to so. 1932J 
May 22. 1933 to December 15, 1934. 

37. The court was legally constituted. No error• injuriously 
affecting the substantial rights ot the accuaed were committed 
during the trial. The oonclulions of the Board ot Review as to 
the legal autticiency of the record to support the findings ot 
guilty of the aeveral specifications either in whole or in part 
have already been set forth in the discussion of the evidence 
under these specifications. The Board is also ot opinion that 
the record is legally autficient to support the findings ot 
guilty of Charges I, II, and III, and the sentence, and warrants 
confirmation thereof. A sentence ot dismissal is lll8.Ildatory upon 
conviction of violation of the 95th Article of War, and is 
authorized upon conviction 01' violation of the 93d ani 96th 
Articles of war. Confinement in a penitentiary is authorized 
for embezzlement by the 42d Article of War ~d sections 98 and 
401, Titles. Code ot the District ot Columbia. 1929. The 
punishment ot confinement at hard labor tor .five years imposed by 
the court is believed to be unnecessarily severe. Accused is not 
an habitual crim.iI1al and this appears to be his first offense. 
While confinement in a penitentiary is authorized in this cas8. it 
does not appear that the purposes ot punishment demand penitentiary 
confinemftlt or that the confinement ot accuaed in association with 
misdemeanants and military offenders would be to their detriment. 
Par. 90 a, M.C.M. The Board of Review is accordingly of opinion 
that the-interest of discipline would be adequately served if two 
years of the confinement imposed were remitted and the Atlantic 
Branch. United states Disciplinary Barracks, Governors Island, 
New York, designated as the place of confinement, and so recommend,. 
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WAR DEPARTMZNT 
In the office of The Judge Advocate General 

Washington, D.C. 

Board of Review 
JAN 1-1 1935CM 202720 

UNITED STATES ) THIRD DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Lewis, Washington, 

Private JACK CLEM ) November 23 and 27, 1934 0 

(6550078), Battery B, ) Dishonorable discharge and 
9th Field Artillery. ) confinement for six (6) months. 

) Fort Lewis, Washington. 

HOLDING by the BOARD OF REVIEW 
HALL, TURNBULL and KING, J'udge Advocates. 

1. The record of trial of the soldier named above has been exsmined 
by the Board of Review. 

2. Accused was tried upon one charge and one specification, which 
may be thus abstracted: 

CHARGE: Violation of the 94th Article or War. 

Specification: Larceny at Fort Lewis, Washington, about 
October 12, 1934, of one pair of elastique breeches, 
value $3.60, property of the United States, furnished 
and intended for the military service. 

Accused pleaded not guilty to and was found guilty or the charge and 
specification. Evidence waa introduced of two previous convictions, both 
of absence without leave, one from January 3 to 22, 1934, and the other 
from March 31 to April 2, 1934. The court sentenced accused to dishonor
able discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for six months. The reviewing authority 
approved the sentence, designated Fort Lewis, Washington, as the place 
of confinement, but withheld the order of execution pursuant to Article 
of War 50!. • 
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3. For the prosecution it was shown that a pair of elastique 
breeches, value $3.60, had been issued to Private Cook of accused's 
battery, for use in the military service (Cook, R. 6, and elsewhere; 
Tremper, R. 10,11). Cook missed them from his locker on a Saturday 
morning which he first stated was in the first part of October, and later 
said that it was •nearer the middle of the m)nth than the first of the 
month.*** possibly ten days after pay day• (R. 7,9). The saturdays 
in October, 1934, tell on the 6th, 13th, 00th and 27th, so it seema 
reasonably certain that the breeches were misaed October 13. Cook had 
not authorized accused or anybody else to borrow or use his breeches on 
this occasion, although he admitted having lent the breeches to accused 
once When the latter was a recruit and that it was the practice for men 
in the battery to borrow from each other once in awhile (R'. 8, 9). 

The only testimony tending to connect accused with the breeches was 
that of Private 1st Class Peter Kelly, special investigator of the 
Military Police Company (R. 13-16). He first testified that on November 
3, 1934, in company with a civilian policeman, he •went to the apartment 
of Private Clem" in Tacoma (R. 13). His testimony continued (R. 14): 

"Q.. How do you know that the apartment was tb.at or Private 
Clem? 

A. We rang the bell and asked the landlady if Mrs. Clem 
lived there. 

Q.. How do you know that Mrs. Clem answered the door? 
A. Mrs. Clem did not answer the door. A boy came to 

the door and we asked him tor the landlady. We asked 
her it Mrs. Clem lived there. She said 'Yes• and 
showed us her apartment. Mrs. Clem came to the door 
of the apartment and, vmen we asked her if she was 
Mrs. Clem, she said she was.• 

He also testified (R. 13): 

"I**• asked Mrs. Clem if there were any uniforms there, 
in the apartment. She told us that Private Clem and a 
sergeant had been there and had taken all the uni:t'orms 
but this pair of breeches, 1'4lich she did not know why 
they left behind. I asked her to surrender them to me, 
which she did." 

• 
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The breeches so obtained were brought into court and identified as 
those issued to Cook both by his own testimony and by a tailor's mark 
in them (Cook, R. 19, and elsewhere; Miss Perkins, 15-18). 

The defense offered no evidence. 

4. The finding of guilty and the approval thereof by the rev1ewing 
authority were apparently based upon the presumption ot guilt arising 
from the unexplained possession of goods recently stolen. See staff 
judge advocate'a review, par. 2. The Board of Review does not question 
the principle, but considers that the evidence tails to bring the present 
case w1 thin it. 

In the first place, what eVidence is there that the apartment from 
which the breeches were taken waa occupied by accused? None whatever, 
save the hearsay statements of the landlady and Mrs. Clem, or the women 
who identified themselves as such. such evidence was wholly inadmissible; 
and, if it be rejected, the record contains nothing to connect accused 
with the apartment or the breeches found therein. 

But even it this objection be passed over, - though the Board sees 
no reason why it should be,• the record is insufficient to raise a pre
sumption ot the guilt of the accused. The landlady 1s quoted as answeri,Dg 
•yea" to the question Whether Mrs. Clem lived there, and is said to havJ 
shown the w1 tnesa "her" apartment, i.e., that ot Mrs. Clem (R. 14). A 
woman came to the door of that apartment and, "•henwe asked her it she 
ns Mrs. Clem, she said she was" (R. 14). "She told us that Private Clem 
and a sergeant had been there and had taken all the uniforms but this 
pair of breechas" (R. 13). All this hearsay testimony contains no state
ment by either woman that accused lived in the apartment. On the contrary 
it indicates that it was Mrs. Clem's apar"tment. The expression that 
"Private Clem had been there and had taken all the uniforms" indicates 
en occasional Visit rather than living there. The foregoing evidence, 
taken at its tace value and waiving all questions of admissibility, ·tends 
to show the not uncommon picture or a married private living in barracks 
whose wife stays in a nee.i-by town in an apartment at which he Viai ts 
her from time to time. 

But the case is not even as strong as that. Kelly testified that 
he •understood" that accused was. in confinement at the time the breeches 
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were round at the apartment, November 3, and that accused was absent 
without leave previous to that time (R. 16). Hence for an indefinite 
time prior to the finding of the breeches accused had been in confinement 
and had had no opportunity to place the breeches in the apartment 
supposed to be his, and tor a further indefinite time before that he 
had been absent w1 thout leave and presumably absent from the apartment. 
It will be noted that the breeches were missed October 13, only three 
weeks before they were found. 

Whatever may be the case with respect to stolen articles found in a 
house or apartment actually occupied by an accused, the Board is or 
opinion that no presumption ot guilt arises when such slight connection 
is shown between him and the epartment aa in the present case. 

It is laid down by all the authorities that, in order that a pre
sumption or guilt of larceny may arise, the unexplained possession ot 
recently stolen articles by the defendant must be personal, conscious, 
and exclusive. 36 Corpus Juris 869, .!! .!!l•, 17 Ruling Case Law 73, 
People v~ Mulvaney, 286 Ill. 114, 121 N.E. 229; state v. Kinsey (Utah), 
295 Pac. 247; People v. Hurley, 60 Calif. 74, 44 Am. Rep. 55, and the 
authorities hereinafter cited. Here, the possession ot accused, so far 
as proved at all, was none or these. What is meant by these adjectives 
is shown by sane of the cases. 

I 

In Ex pa.rte La Page, 216 Fed. 256, it 11as sought to erlradite a 
Canadian farmer from the United states on the charge or larceny ot poultry 
and a calf from a neighbor in Canada. The principal evidence connecting 
him With the theft was the finding of a turkey, presumably dead, though 
not so stated, at the bottom or a well on La Page's farm, which tow! was 
identified as the property of the neighbor, Arnold. But it was further 
proved that neither the turkey nor any or the other stolen property had 
been tound on a thorough search of defendant's farm by the sheriff and 
others the day before, and that in the' meantime Arnold and a number or 
his friends had been about the premises. The court said (p. 259): 

"The possession of recently stolen personal property 
is some evidence that the possessor was the thief, and 
its probative force depends on the attending circumate.nces. 
But such possession must be a conscious possession, or 
possession under such circumstances as to show that the 
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possessor knew it was on his premises, and lliben the proot 
shows that it was Just as probable, or, as here, more 
probable, that the stolen property was placed on the 
premises or the suspe~ted party by another or others, the 
mere presence of the property on the prEl!lises has no 
significance." 

The court held that the evidence did not show even probable cause strong 
enough to justify extradition. 

In an Englbh case, Regina v. ~, 4 F. & F. 315, Chief Baron 
Pollock, a most distinguished and learned judge, ,went so tar aa to say 
(p. 316): 

"l'he mere tact or the goods being on the prisoner' a 
premises, which might be without his knowledge or assent, 
does not prove posses.1ion, much less receiving by him, 
* * * " • 

With respect to the requirement that the defendant's possession be 
exclusive, the following language from Gablick v. People, 40 Mich. 292, 
is in point (p. 293): 

' 
"Possession of stolen property, it immediately sub-

sequent to the larceny, may sometimes be almost conclusive 
of guilt (see Walker v. People, 38 Mich.); but the pre
sumption weaken~ with the time that has elapsed, and may 
scarcely arise at all if others besides the accused have 
had equal access with himself to the place where it is 
discovered.• 

In CM 163072, Dig. Ops. JAG, 191&-30, par. 1575 (5), this office 
applied this principle to a case in which stolen property was found in 
an automobile belonging Jointly to t110 persons. It was held that, in the 
absence of other evidence, one of them could not be convicted of larceny. 

State v. Schimmel, 105 Wash. 151, 177 Pac. 685, was a case somewhat 
like tii'e"i>resent on the tacts. Defendant, convicted of larceny, was 
caretaker of a mine not then in operation and of the buildings in con
nection with it, 1n one of \Tihich the stolen property was found in January, 
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1g1e. The property had been stolen November 4, 1g17. Def'endant did not· 
enter the building in question of'ten, and had been absent in another 
state f'rom the middle of' November until after the discovery of' the 
property, during which time his wif'e had reI1Bined on the premises and in 
possession of' the keys to the buildings. It was further proved that 
the lock on the building in question could be picked with a skeleton 
key or even a bent wire. The court held that, as the building in which 
the stolen property was f'ound was not exclusively accessible to def'endant, 
the conviction should be reversed. 

The specific question whether the presumption of' guilt arises 
against the husband when recently stolen goods are f'ound on premises 
occupied jointly by a man and wif'e was answered af'f'irnntively in State v. 
Johnson, 60 N.C. 235, 8B Am. Dec. 434, and negatively in Perkins ~te, 
32 Texas log, and. State v. Drew, 179 Mo. 315, 78 s.w. 594, 101, Am.S~ 
Rep. 474. In the Perkfue case;- the court said (p. 110): 

"The stolen property was, a month or more after, found 
in a trunk, in a hou.se occupied by the defendant and his 
wife. The possession of' the house, w1 th his wif'e, was, in 
contemplation of' law, and for all civil purposes, the 
possession of the husband. But in criminal acceptation, 
and for criminal accountability, it was the actual possession 
of each, and of' both. So of the trunk, in which the stolen 
goods were deposited or concealed. Either the husband or 
the wif'e, then, may have acquired this stolen property, and 
thus deposited or thus concealed them, and may have been the 
guilty taker, or the guilty receiver; and the other may have 
been totally ignorant of' the legal ownership, or the methods 
of its acquisition.• 

However this question may be answered in other cases, the Board teals 
that in this case the breeches were not shown to have be~n in accused's 
possession in any such conscious and exclusive sense as to raise a pre
sumption of guilt against him. 

5. For the reasons· stated above, th~ :Soard of' Review holds the 
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record or trial legally 1nautf1c1ent to support the findings or guilty 
and the sentence. 

-c. -- , , • , J\l.dge Advocate. 

?f, L,4. //;;n;. ,J'udge Advocate. 

~d~dvocate. 
- ,u,,,~) 
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WAR DEPA.RrMENT 
In thi, attice or The Judge Advocate General 

A Washington, n.c. 

Board ot ReTiew 
CM 00?:170 

UNITED STATES ) 
) 
) 
) 

First Lieutenant JCEN c. ) 
COOLEY (0-262337), Engineer ) 
Reserre. ) 

MAY 13 1935 

SIX'lH CORPS AREA. 

Trial by G.C,M., oonvened at 
rort Sheridan, Illinois, 
Novamber 20, 21, 23, and 24, 
1934, 'Dismissal and total 
torfeiturea. 

OPllUON or the BOARD OF REVIEW 
HALL, KING and SMl'IH, L,M., Judge Advocatea, 

1. The record or trial in the case or the officer named above has 
been e%alllined by the Board or Review; and the Board sUbmits this, its 
opinion, to The Judge Advocate General. 

2, Accused was tried upon eight specifications, each alleging that 
he either presented'or caused a false claim against the United States to 
be presented, in violation or the 94th Article of War (Charge I), and 
four specifications, each alleging embezzlement in violation or the 93d 
Article of War (Charge II). After submitting a plea to the jurisdiction 
or the court in regard to all ll)eoifications under the 93d Article or War 
(Charge II), 'Ahich was properly overruled, accused pleaded not guilty to 
all specifications and charges. He was round guilty or Specifications 
1, 2, 3, ,, and a, Charge I, and or Charge I; not guilty of Specifications 
5, 6, and 7, Charge I, and not guilty of all specifications, Charge II, 
and of Charge II; and was sentenced to dismissal, total forfeitures, and 
confinement at hard labor for one year. The reviewing authority approved 
the sentence but remitted the confinement adjudged, and forwarded the 
record of trial for action under the 48th Article of War. 

3. Accused was arraigned before a general court-martial convened 
at Fort Sheridan, Illinois, pursuant to orders of the Commanding General, 
Sixth Corps Area, on November 20, 1934 (R. 4-6), He first entered a 
special plea to the jurisdiction or the court in regard to all specifi
cation.a under the 93d Article of War (Charge II), based upon the fact 
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that his active d~ty terminated on November 17, 1934, several days prior 
to his arraignment (R. 13). He admitted the juriadiction ot 1he court 
as to the sp~citicationa in violation ot'the 94th Article or War (Charge I), 
because by the 94th Article ot War jurisdiction is retained in case ot 
fraud against the Government (R. 17.20). 

The plea to the jurisdiction was overruled (R. 2~) and evidence was 
introduced by the prosecution in support ot all charges and specifications. 
Since accused was acquitted ot all ~ eciUcations under the 93d Article ot. 
War (Charge II), at which the plea to the jurisdiction was aimed, no dis
cussion or the ruling or the court on this point is necessary. However, 
since it appears that accused would have pleaded to the jurisdiction 
with respect to Charge I and its specifications had these offenses been 
alleged under any Article of War other than the 94th, discussion of the 
question of jurisdiction is adviaable. 

Accused was placed on active duty with his consent for a period of 
six months beginning November 18, 1933, by paragraph 19, Special Orders No. 
232, Headquarters Sixth Corps Area, dated November 10, 1933 (R. 14-15). 
This tour was extended for a further period of six months to terminate 
November 17, 1934, by paragraph 7, Special Orders No. 96, of the same 
headquarters, dated April 23, 1934. In the instant case accused was con
fined on November 1, 1934, and was served with a copy of the charges on 
November e, 1934, both or those events occurring before the expiration ot 
his tour of active duty. This office has repeatedly held that Reserve 
officers on active duty with the Civilian Conservation Corps are under 
military jurisdiction and subject to the Articles of War. CM 201678, 
Anderson; CM 202365, Fox; CM 002479, Be.bbington; CM 002601, Sperti; and 
CM 203034, Joyner. 

In Barrett v. Hopkins, 7 Fed. 312, the court said: 

"When a soldier in the anny was arrested for a crime, 
and his te:rm ot enlistment expired before his trial and 
conviction by court-martial, it was held that the juris
diction or the court having once attached by the arrest. 
it retained jurisdiction for all of the purposes or the 
trial, judgment and execution.• 
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In Winthrop's Military Law and Precedents, 2d ed., page 90, the 
rule as to the continuation or jurisdiction atter it has once attached 
is stated as rollowss 

"It has further been held, and is now settled law, 
in regard to military offenders in general, that it the 
military jurisdiction has once duly attached to them 
previous to the date or the termination of their legal 
period of service, they may be brought to trial by court
martial after that date, their discharge being meanwhile 
withheld, This principle has mostly been applied to cases 
where the orrense was committed just prior to the end or 
the tenn. In such cases the interests of discipline 
clearly forbid that the offender should go unpunished. 
It is held therefore that if before the day on which his 
service legally tenoinates and his right to a discharge is 
complete, proceedings w1 th a view to trie.l are commenced 
against him,--as by an arrest or the service of charges,-
the military jurisdiction will fully attach, and once 
attached may be continued by a trial by court-martial 
ordered and held after the end of the term of the enlist
ment of the accused." 

The rule, as set forth above, was followed by the Board or Review, with 
the approval of The J'Udse Advocate General, in CM 202601, Sperti, 

From the foregoing it is clear that, jurisdiction over the accused 
tor trial upon these c~rges having once attached, upon his confinement 
and the service of the charges upon him while he was on active duty, 
jurisdiction continues for all the purposes ot trial, judgment, and 
execution, 

4. Preliminary statement, Accused, a second lieutenant, Engineer 
Reserve, residing in Chicago, Illinois, was placed on active duty with 
the Civilian Conservation Corps, as stated in paragraph 3, supra, He 
reported at Fort Sheridan, November 18, 1933, where he rema'Iiied"until 
about December 51 1933, when he was assigned to the 601st Company, CCC, 
at C8l!IP McCoy, Sparta, Wisconsin, Which company on December ~. 1933, 
moved to Camp Douglas, Wisconsin (R. 50l•f504), On April 17, 1934, he 
was relieved from duty with the 601st Company, CCC, at. Camp Douglas, 
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Wisconsin, and assigned to the 1605th Company, CCC, Camp Fairchild, 
Wisconsin, at which camp he reported on about April 20, 1g34 (R. 328, 
476,526; Pros. Ex. 15). While serving with the 601st Company at Camp 
Douglas, he perto:nned the duties of meu officer and camp exchange 
officer, under Major Alfred M. Goldman, 3d Field Artillery, and First 
Lieuteoant Maurice L. Moore, Infantry Reserve (R. 82,163,308-309,315, 
459-460). Upon reporting to the 16015th Company, CCC, at Camp Fairchild, 
accused perfo:nned the dutie1 of mess officer of the canpany, which at 
that time was con:manded by First Lieutenant Werner H. Zugachweidt, 
ChElllical wartare Reserve (R. 476). On or about July 15, 1g34, accused 
aasumed comnand of the 16015th Company, CCC, and n.a commanding officer 
of that company during its temporary encampment at Camp Gilmanton, near 
Mondovi, Wisconsin, until his relief from command during October, 1934, 
because of the discovery of the acts which form the basis of the present 
charges (Ro 256,479,645). 

5. The specifications, other than those of which accused was acquitted, 
are set out separately below with the pleas of accU8ed, the findings of the 
court, a summary of the evidence in support of each of them, and the vieff 
of the Board of Review. 

e. CHARGE I: Violation of the 94th Article of war. 

Specification 1: In that First Lieutenant, then second Lieu
tenant, John c. Cooley, Engineer Reserve, while on active 
duty, did, at La.Crosse, Wisconsin, on or about February 6, 
1934., cause to be presented by The Sisson Company, LaCrosae, 
Wisconsin, for payment a claim against the United State,, 
by causing to be presented to First Lieutenant Maurice L. 
Moore, Infantry Reserve, the canpany commander of the 601st 
Company, Civilian ConserTILtion Corps, Camp Douglas, Wis
consin, an officer of the united states duly authorized to 
pay such claim, in the amount of about $67.615 tor provisions 
alleged to have been furnished to the United States tor the 
use of the 60lat Company, Ci'Tilian Conservation Corps, 
Camp Douglas, Wisconsin, which claim was talae and fraudu
lent in that provisions in the amount of about $25.75 
included in said claim of about $67.65 had not been turniahed 
Hid 60lat Company, Civilian Consenation Corps, by the 
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said Sisson Conipany, e.nd was then known by the said 
Lieutenant Cooley to be t'e.lae and fraudulent. 

Plea: Not GUilty. 

Finding: Guilty. 

On or about February l, 1934, accused, as mess officer of the 601st 
Company, purchased groceries for the company in the 8IIM)Ullt or $67.65 
at the Sisson Company, Wholeaale grocers or Lacrosse, Wisconsin, through 
Miss Gertrude Peterson, secretary to Mr. Sisson (R, 29-31,33; Proa. Ex, 4). 
Included in the total of $67.65 were •femily sized" groceries, 1.e., in 
small cans, consisting of 28 varieties of canned fruits, vegetabies, sea 
foods, and other delicacies, itemized on pages 2 and 3 of Prosecution 
Exhibit 4, of the value of $25,75; which accused asked Miss Peterson to 
bill as company sized groceries, 1.e., in large cans, as follows: 

"8 Ca 6-10 Cal. Tomatoes $20,00 
2 Bx c. H. Peaches 5,75", 

Accused caused all the groceries to be loaded into a truck, took them to 
Camp Douglas, and had the family size items delivered to his quarters 
(R, 33-34,50-51,508-510; Pros, Ex. 4). On or about February 6, 1934, the 
Sisson Coripany submitted to the 601st Company a bill for $67,65, in which 
was included $25.75 for company size tomatoes and peaches. On or about 
February 8 and 16, 1934, the Sisson Company submitted to the 601st Company 
two additional bills in the amounts or $8,80 and $61,07, respectively 
(Pros. Ex. 2). The total of these three bills, less a small discount, 
was $135,38; and was paid by First Lieutenant Maurice L. Moore, custodian 
of the company fund of the 601st Campany, by check dated March 12, 1934, 
drawn on funds or the 601st Company on deposit with the First National 
Bank or Lake Forest, Illinois (R, 329; Pros. Ex. 3), The amount of this 
check, $135.~8, appears on the council book of the 601st Company for the 
month of March, 1934, as an expenditure from ration savings (to the Sisaon 
Company), and the three bills submitted by the Sisson Company (Pros. Ex, 
2) are the supporting vouchers (R, 27; Proa. Exs. land 2). 

Lieutenant Moore testified that as far as he knew this payment to 
the Sisson Company was for merchandise.received by the company, although 
it was possible that the merchandise had been sent to the quarters of the 
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accused (R. 324-326). Witness turther testified that he had not authorized 
accused to substitute tamily size groceries tor company size and did not 
know it was being done, and that none of the family size articles were 
used either by himself or his temily, as he mesaed with the canpany meaa 
and his wife and children did not arriTe at Camp Douglas until about 
March 10, 1g34 (R. 346,371-372). 

In detense to this apeoitication it was shown that both accused and 
Lieutenant Maurice L. Moore, oamnanding otficer ot the 601st Com;pe.nr, 
were married (R. 318,373-374,!50~). The tamily of accused consisted ot a 
wite and one child, while that of Lieutenant Moore consisted of a wife 
and two children (R. 319,485,005). The families of the two officers 
occupied quarters at Camp DoU£1aS known as General Dmnell•s house, and ihe 
two officers occasionally took meala there and stayed overnight (R. 371, 
452,469-472,48&).· Mrs. Cooley arriTed at Ce.mp Douglas about January 17, 
1934, while Mrs. Moore did not take up a permanent residence there until 
about March lO, 1g34, although she spent several week-ends at Camp Douglaa 
prior to that date (R. 371,374,422,450-451,485-48&). 

The expense of operating the meas at the house was divided equally 
between accused and Lieutenant Moore (R. 3~,323,42?,506). Lieutenant 
Moore did not bother with the purchase of tood, but left that to accused, 
although he did authorize accused to secure part of the supplies for the 
house mess from the company. The mess steward of the company mesa was 
required to keep a record of the supplies going out and turn it over to 
Lieutenant Moore (R. 32~324). 

In regard to the particular purchasea covered by thia specitication, 
accused testified that theae items were bought w1 th the knowledge and 
consent of Lieutenant Moore, Just before one of the week-end Tisi ta of 
Mrs. Moore, and that Lieutenant Moore had inatructed him to charge the 
family size items as company size. Witness also testified that he entered 
the coat of the family size items, about $25.00, in the officers• mesa 
account (R. 008-510). 

Lieutenant Moore paid the company the value of one ration, ti-2.00 
to $15.00, tor the month ot February, aa Mrs. Moore did not reside at the 
camp until after March l, 1934, and he considered that when she Tisited 
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over the week-ends she was the guest ot the Cooleys (R. 326-327,330,371, 
374,451). It was stipulated that accused paid the company tund the value 
or one ration each month, and a canceled check was introduced ahowi.Dg 
that he ha.d paid the company $10.00 tor rations tor the month or February, 
1g34 (R. 542,438; De!. Ex. 15). The council book or the 601st Company 
tor the month or March shows the receipt ot $20.00 in the ration savings 
account as "Mess Bills - Ofticerstt (Pros. E:t. 1). While there is nothi.Dg 
to show that this amount was in payment for February bills, it is only 
reasonable to presume such was the case as the entry was made on ?Jarch 
15, 1934. Since Lieutenant Moore used only a small part, it any, or the 
family size groceries and only paid the company $10.00, which covered 
his mess at the company, it follows that accused must have benefited by 
this transaction, at least to the extent ot $15.75,· because he and his 
family consumed the $25.75 worth or family size groceries and he only 
Nimbursed the company $10.00. 

The BOard or Review is ot opinion that the evidence under this 
specification is legally sufficient to support the finding ot guilty. 

,. Specification 2: In that First Lieutenant, then Second 
Lieutenant, John c. Cooley, Engineer Reserve, while 
on active duty, did, at Lacrosse, Wisconsin, on or 
about March 3, 1934, cause to be presented by The 
Sisson Campany, Lacrosse, Wisconsin, tor payment a 
claim against the United States by causing to be 
presented to First Lieutenant Maurice L. Moore, 
Infantry Reserve, the company camnander or the 601st 
Company, CiTilian Conservation Corps, Camp Douglas, 
Wisconsin, an officer or the 'United States duly 
authorized to pay such claim, in the amount or about 
$78.89 tor provisions alleged to have been furnished 
to the United states for the use or the 601st Company, 
Civilian Conservation Corps, Camp Douglas, Wisconsin, 
which claim was false and fraudulent in tbat pro
visions 1n ihe amount of abou, $25.75 included in the 
said sum or about $78.89 had not been furnished said 
~1st Company, Civilian conservation Corps, by the 
said Siason Company, and was then known by the said 
Lieutenant Cooley to be false and tra_udulent. 
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Plea: Not Guilty. 

Finding: Guilt7. 

On or about March 2, 1934, accused, as meas officer of the 601st 
Campany, again placed an order tor merchandise tor the 601st Company 
with the Sisson Company through Miss Gertrude Peterson. Included 1n the 
merchandise ordered were a number ot t8.Illily size items, 'Ye.lue $25.75, 
consisting.or sane 27 varieties or canned tooda and other articles 
which are described in detail on pages 2, 3, and 4 or Prosecution Exhibit 
a. At the time these supplies were ordered accused requested Miss · 
Peterson to bill the family size items as follows: 

"4 ca 6-10 cal. Spinach 
5 Cs 6-10 Cal. Tomatoes 

Accused personally signed for the merchandise and caused it to be picked 
up in a truck and the family size items to be delivered to his quarters 
at Camp Douglas (R. 36,39,42,45-50,55,61,78-79,511•512). subsequently 
a bill in the amount ot $78.89 (Pros • .Ex. 6, p. 4), including spinach and 
tomatoes ot the value ot $25.75, was submitted to the company and paid, 
along with several other bills trom the Sisson Company, by Lieutenant 
Maurice L. Moore by check dated April 12, 1934, in the emount or $182.99, 
drawn on tunds ot the 601st Company (R. 341-342; Pros. Exs. 6 and 7). 
The council book ot the 601st Company tor April, 1934, shows an expenditure 
ot ration savings tunda in the amount or $182.99 to the Sisaon Company, 
Which entry is supported by the receipted bills ot the Sisson company, 
r.mong Which is the bill containing the falsely described merchandise 
(Pros. ltta. ~ and 6). 

Lieutenant Moore testified that he had not authorized accused to 
cause the Sisson Company to bill these femily size items aa company size 
(R. 345-346), and denied having had any discussion with accused 1n regard 
to the purchase ot these auppli•• tor the house mesa (R. 458). 

In defense to the allegations ot thia specification, accused testified 
that he made the purchase or these family size items and caused them to be 
billed to the 601st Company as company size items after he bad talked th• 
matter onr W1 th Lieutenant Moore, as they were planning to entertain the 
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officers of the 14th Forestry District. Accused also testified that he 
turned the bills for the family size items, $25.75, over to the mess 
steward of the company for entry in the of'f'icers' mess account, in l'lhich 
he said they were recorded (R. 511•512). It was stipulated that accused 
paid the 1301st Company the value of one ration for each month and two 
checks, total amount $11.03, were introduced to show that accused had 
actually paid that amount to the 601st Company tor his meas bill tor the 
month or March, 1934 (R. 542,~547; Def'. Exs. 13 and 14). 

A.tter about March 10, 1934, Mrs. Moore and her two children resided 
at the house of' General Inmell with the temily of accused, where both 
families messed. Accused and Lieutenant Moore ate some of their meals 
there, although Lieutenant Moore testified that he ate the majority or 
his meals .at the company meas. It was agreed between Lieutenant Moore 
and accused that the expense or operating the meas at the house was to be 
divided equally between them (R. 422-423,427.469,471-473,485-4813). In 
this connection Lieutenant Moore testified that when Mrs. Moore was living 
at Camp Douglas their combined rations trom the company ceme to approxi
mately $10.00 (R. 327-328). The council book or the 1301st Company tor 
the month or April, 1934, shows the receipt in the ration savings account 
ot $22.06 tor "Mess Account• otficers" (Pros. Ex. 3). As the entry was 
made on April 2, 1934, it is only reasonable to presume that this amount 
represented receipts for the month of March, 1934. It is therefore 
apparent that tor the month of March, 1934, Lieutenant MooN paid the 
company $11.03 to cover both his own and his family's rations. Mrs. 
Cooley testified that at least seventy-five per cent or the mes~ supplies 
consumed at the house mess came from the 601st Company (R. 443). 

From the foregoing it appears that the 60l.st Company es paid only 
$22.06 tor rations furnished four adults and three children tor the month 
of March, 1934. When it is considered that both Lieutenant Moore and 
accused ate a great many meals at the company mess, that seventy-five per 
cent of all rations used by the families of these officers was obtained 
from the company, and. that the value or the family size supplies obtained 
from the Sisson Company on March 3, 1934, by accused was $25.75, it is 
apparent that no accurate account was kept or the supplies issued by t~e 
601st Company to the house mess. It is also obvious that the 601st 
company could not have been reimbursed by either accused or Lieutenant 
Moore for the family size groceries obtained from the Sisson Company on 
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March 3, 1Q34. It is probable that Lieutenant Moore benefited from 
this transaction as well as accused, but thet does not affect the guilt 
of accused. 

The Board of Review is of opinion that the evidence under this 
specification is legally sufficient to support the finding of guilty. 

8. Specification 3: In that First Lieutenant, then Second 
Lieutenant, John c. Cooley, Engineer Reserve, 
while on active duty, did, at Camp Douglas, Wis
consin, on or about April 3, 1934, cause to be 
presented by Carl G. Frohmader, Camp Douglas, Wis
consin, for payment a claim against the United States 
by causing to be presented to First Lieutenant Maurice 
L. Moore, Infantry Reserve, the company commander of 
the 601st Company, Civilian Conservation Corps, Cemp 
Douglas, Wisconsin, an officer of the United states 
duly authorized to pay such claim, in the amount of 
about $343.13 for provisions alleged to have been 
furnished to the United States for the use of the 
601st Company, Civilian Conservation Corps, Camp 
Douglas, Wisconsin, 'ldlich claim was false and fraudu
lent in that provisions in the amount of about $205.47 
included in said claim of about $343.13 had not been 
furnished ~aid 601st Company, Civilian Conservatipn 
Corps, by the said Carl G. Frohmader, and was then 
known by the said Lieutenant Cooley to be false and 
fraudulent. 

Plea: Not Guilty. 

Finding: Guilty. 

Specification 4: In that First Lieutenant, then second 
Lieutenant, John c. Cooley, Engineer Reserve, while 
on active duty, did, at Cemp Douglas, Wiscon.sin, on 
or about March 12, 1Q34, present for approval and 
payment a claim against the United States by pre
senting to First Lieutenant Maurice L. Moore, Infantry 
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Reserve, the company commander of the 601st Company, 
Civilian Conservation Corps, Camp Douglas, Wisconsin, 
an officer of the United states, duly authorized to 
approve and pay such claim, in the amount of about 
$34.09 for proVisions alleged to have been t'u.rnished 
the United States by Carl G. Frobmader, Camp Douglas, 
Wisconsin, which said claim was false and fraudulent 
in that the said Carl G. Frohma.der had.not in fact 
furnished the said proVisions, and was~then known by 
the said Lieutenant Cooley to be false ·and fraudulent. 

Plea: Not Guilty. 

Finding: Guilty. 

The evidence pertaining to these two specifications overlaps somewhat 
so they will be discussed together. Since the offense alleged in Speci• 
fication 4 occurred first, the facts with respect to that offense will be 
presented first, followed by the facts pertaining to specification 3. 

On or about December 28, 1933, the 601st Company opened a charge 
account with a general merchandise store in Camp Douglas, Wisconsin, 
operated by Carl G. Frobmader; and, several days later, on or about January 
5, 1934, accused opened a personal charge account at the same store (R. 116, 
122,144,148,517,608). Some time later, on or.about ~rch 12, 1934, accused 
Visited the store of Mr. Frohmader and presented to him a check for $118.84, 
drawn by Lieutenant Maurice L. Moore as custodian of the company fund of 
the 601st Company. On the request of accused, Mr. Frohma.der applied $84.75 
of this check to the credit of the 601st Company and the balance, $34.09, 
to the credit of accused's personal ac9ount (R. 103-104,106,146; Pros. Exs. 
11,12,14). As far as Mr. Frohma.der knew, this transaction was unknown to 
Lieutenant Moore (R. 104). Lieutenant Moore testified that the check 
for $118.84 was drawn by him to cover purchases made for the 601st Company 
from Frobmader during the month of February, 1934, and that as far as he 
knew the company had received the proVisions shown on Proaecution Exhibit 
13, although he had no personal knowledge of their receipt, as it was his 
custom to rely upon his subordinates to check in the provisions (R. 334-
336,347!). 
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The council book of the 601st Company for the month of March, 1934, 
shows that on March 10, 1934, the ration savings account of the company 
was debited $118.84 for groceries and vegetables supplied by Carl G. 
Frohmader, which entry is supported by voucher No. 14, which consists of 
three receipted bills purportine to have been signed by Carl G. Frohmader 
(Pros. Exs. 1 and 13). The three bills which compose voucher No. 14 
(Pros. Ex. 13) were presented to Mr. Frobmader who positively identified 
the one in the amount of $4.20 as genuine and apparently admitted that 
the one in the amount of $86.04 bore his signature, although he appeared 
to be in doubt in regard to the delivery of these items to the 601st 
Company. Witness positively disclaimed all knowledge of the bill in the 
amount of $28.60, which purported to bear his signature (R. 105-106; 
Pros. Ex. 13). .Accused was not asked specif'ically whether he pre16red 
the false bills which accounted in part for the $118.84 check drawn by 
Lieutenant Moore, but he did state that at the time Mr. Frobmader was 
pressing him for payment of his personal account Lieutenant Moore 
authorized him to transfer his debt at Frohmader•a to the 601st Company's 
account and told him to submit padded bills to the company to cover the 
tre.nsac tion (R. 517•518, 566-567) • 

With respect to Specification 3 of Charge I, the evidence shows that 
on April 2, 1934, on the request of accused, Mr. Frobmader credited 
accused's account with $104.94 and debited the account of the 601st 
Company with that amount. Subsequently, on the same day, Mr. Frohmader, 
again on the request of accused, debited the account of accused with 
$46.79 and credited that amount to the account of the 601st Company. 
These transactions reduced the account of accused by $58.15 nnd increased 
the account of the 601st Company by that amount (R. 95-98,100,142; Pros. 
:Exs. 11 and 12). On the following day, April 3, accused, together with 
Lieutenant Moore, the company commander of the 601st Company, went to the 
store and presented to Mr. Frobmader a check in the amount of $343.13, 
payable to him, and drawn by Lieutenant Moore on funds of the 601st 
Company. Mr. Frobma.der accepted the check, credited the account of the 
601st Company with $195.81 and gave Lieutenant Moore his own check in the 
amount.of $147.32, payable to Floyd Christensen of Necedah, Wisconsin 
(R. 92,95,97-101,124-126,331-332,468,574; Pros. Exs. 10 and 11). On 
this data the account of the 601st Company with Mr. Frohmader showed a 
balance due of $208.13, which amount included the $58.15 which had been 
transferred to that account from the personal account of accused. While 
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the $195.81 did not pay in full the account of the 601st Company as 
augmented by the transfer from accused's account, it did so approximately; 
and any part of the $58.15 which might be considered as not paid by this 
transaction was subse(ltlently paid by the 601st Company, as no part of 
the $58.15 was ever retransferred to the account of accused (R. 93,100, 
610; Pros. Exs. ll and 12). 

From the foregoing it is apparent that out of the check for $343.13 
only $137.ee was used to pay an obligation of the 601st Company to Mr. 
Frohmader for provisions, and that $205.47 was diverted to other purposes. 

On April 3, 1934, the ration savings account ot the 601st Company 
was debited $343.13 (Pros. Ex. 5). The supporting voucher consisted of 
a number of yellow sales slips bearing the heading of Frohmader• s Store, 
totaling $343.13 (Pros. Ex. 9). These sales slips were presented to Mr. 
Frohmader Who testified that they were not genuine and had not been 
submitted by him (R. 93-94). The prosecution did not produce any evidence 
to show that these sales slips had been prepared by accused, but accused 
admitted that ha had prepared them (R. 514). 

Lieutenant.Moore used the $147.32 check given to him by Mr. Frobmader 
to pay an obligation which the 601st Company owed the F. M. Reed Lumber 
Company, of which company Mr. Floyd Christensen was president. The debt 
to the lumber company had been incurred for lumber, stain, end other 
materials furnished to the 601st Company, for which no funds were available 
for legitimate payment (R. 332,3331 383,435,46S-469,5l5,6l6). In so far as 
thie check for $147.32 is concerned, accused derived no personal benefit, 
but he did knowingly participate in the transaction and therefore must 
be considered a principal in the fraud (R. 92,126,383,46S-469,613-514). 

With respect to the 158.15 which formed a part ·Of this fraudulent 
transaction, accused and Mr. l!'robma.der alone.appear to have been the guilty 
parties. At the time the $343.1~ check was presented to Mr. Frohmader, 
Lieutenant Moore believed that the amount of this check covered 1ihe debt 
which the 601st Company owed Mr. Frobmader plua the e.mount of the check 
which Mr. Frohmader retu:med to him. In other words, Lieutenant Moore 
believed the 601st Company owed Mr. Frohmader for supplies furnished the 
compan7 the difference between $343.13 and $147.:52, or $19~.81, and knew 
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nothing ot the transfers Which had been effected by accused and Mr. 
Frobmader on April 2, 1934, whereby the account of the 601st Company 
had been increased $58.15 (R. 332,346,347-347!,383-384,385-387). 

In defense to Specification 4, accused testified that he was unable 
to pay his January bill to Mr. Frohmader, and Mr. Frohmader agreed to 
carry his account for several months. Subsequently, some time to1Vard 
the end of February, Mr. Frohmader told accused tba.t he must pay. Ac
cused did not have sufficient money, so he asked Lieutenant Moore for a 
loan of about $40.00, which Lieutenant Moore refused to grant him. A 
day or so later accused again asked Lieutenant Moore tor a loan. At 
this time, according to the testimony of accused, Lieutenant Moore said: 
"You tell Frohme.der to make a transfer tram your account to the company 
account and you pay me back later". On the day following this alleged 
statement of Lieutenant Moore, Mr. Frobmader, on the request or accused, 
transferred $34.09 from his (accused•e) account to the account of the 
601st Company (R. 517-519). 

In defense to Specification 3, accused admitted his knowledge of 
the transaction between Lieutenant Moore and Mr. Frohma.der, whereby 
Lieutenant Moore received back a check tor $147.32; but denied that he 
was present at the time Lieutenant Moore received the check, and that he 
was in any way benefited by the transaction (R. 514-515). In regard to 
the $58.15, accused admitted causing Mr. Frohmader to make the transfer 
from his account to that ot the 601st Company, but testified that the 
transfer had been ~ctioned by Lieutenant Moore. Accused also admitted 
that be had personally benefited by the transaction (R. 556,566,574,580, 
608-610). 

In defense to both Specifications 3 and 4, accused testified that he 
considered that he owed to Lieutenant Moore the emounta Which be bad 
caused to be transferred from bis personal account to the account of the 
60l1t Campany; that around the latter part of April, 1g34, he had made a 
trip to Camp Douglas Where he conferred w1 th Lieutenant Moore in regard to 
thie indebtedneaa and they bad agreed that the total was approximately 
$75.00, lllhich sum accused was to pay Lieutenant Moore subsequent to July, 
1934 (R. 556-557,568,580•581,610). 

In Specification 3, of Charge I, it is alleged that accused caused 
Carl G. Frohmader to present a claim in the amount ot $343.13, ot which 
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$005.47 was :false and :fraudulent. In ao :far as $58.15 ot the ta:>5.47 
is concerned, there is no question, as that amount had been transferred 
from the personal account ot accused and debited against the account 
ot the 601st Company, CCC, by Mr. Frohmader at the instigation of 
accused on the day previous to that upon which the check tor $343.13 
was presented to Mr. Frohmader. In regard to $147.32, which was included 
in the false claim of $a:>5.47 charged, the situation is ditterent. 
Lieutenant Moore and accused presented to Mr. P'rohmader a check 1n the 
amount ot $343.13 and requested that he give them a check covering the 
difference between that amount and the amount 'llb.ich the 601st Company 
owed him. Mr. l!'rohma.der complied with their request. Upon these tacts 
can it be said, in so far as concerns the $147 .32, that Mr. l!'rohmader 
presented a false claim to Lieutenant Moore? It l!'rohmader did not 
suspect anything fraudulent about the transaction, and if he supposed 
that he was asked for a check payable to Christensen merely as a matter 
of convonience of remit-tance, the answer must be in the negative, he 
did not present a :false claim so far as concerns the $147 .32. But may 
the Board suppose that Mr. l!'rohmader was so innocent as not to suspect 
anything fraudulent in the transaction? He had already been put upon 
~otice by previous transactions that the account between him and the 601st 
Company was being used tor fraudulent purposes. He knew that on March 12, 
only three weeks earlier, a check drawn against the company t'und had been 
given him which he had been requested to apply 1n pe.rt to the credit ot 
accused's personal account (see previous summary o:r the evidence with 
reference to Specification 4). He elso knew that on the day before the 
transaction now under consideration peculiar anci unexplained transfers 
had been made at the request of accused between the personal account of 
accused and the company account. He knew that as a result of those 
transfers the check which he was at the moment receiving was to be applied 
in part to the satisfaction o:r accused's personal indebtedness to him. 
In the light ot all this knowledge, can it be supposed that Mr. Frobmader 
was so naive as to believe that the unnecessarily large check then 
tendered him was being given him as a part of an honest transaction merel7 
as a matter of convenience? MUst he uot have known that this unnecessarily 
large check was being given him to cover some fraudulent transaction, some 
unjustifiable payment, to Mr. Christensen? It is not uncommon for A, a 
person having no bank account, to pay cash to B, who has such an account, 
in return tor a check drawn by B in favor of c, a creditor of A. Mr. 
Frobmader can hardly have supposed that there was any necessity for such 
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a course in the present case, since the company had a bank account, as 
he well knew, and, if' the transaction were honest and aboveboard, might 
just as easily have drawn its own check in tavor ot Mr. Christensen. 
Under all the circumstances, the Board concludes that Mr. Frobmader must 
have known that, in th'is respect, as well as in others, the account 
between him and the 601st Company was being used as a cover tor illegiti• 
mate transactions; and that, this being so, the acceptance by him of the 
check tor $343.13 must be deemed to have been the presentation by him 
of' a false claim for that amount and the contemporaneous settlement or 
that claim. It further appears that Mr. Frohmader was induced by accused 
and Lieutenant Moore to present tlis false claim. But the question may 
further be asked, is it indispensable to the validity of the conviction 
of' this specification that it be shown that Mr. Frobmader was aware of' 
the false and fraudulent character or the transaction in which he wa~ an 
actor? Do the words "false and traudulent" in the specification rater to 
Frobma.der or the accused? Even if' Frobma.der be considered merely an 
innocent cat•s-paw used by accused and Moore for the consummation or a 
fraUdulent.transaction, is it not enough that accused knew that the trans
action was false and traUdulent? Even in such a case can it not be 
truthfully said that accused caused Frohmader to present a false and 
fraudulent claim? The Board thinks that these questions should be 
answered in the affirmative. The Board therefore concludes that the 
evidence is legally sufficient to support the finding of guilty ot 
Specification 3, Charge I. 

In Specification 4, of Charge I, accused is charged with having 
presented to Lieutenant Moore a false claim against the United States. 
The evidence in support ot this specification shows that accused obtained 
a company fund check in the amount of $118.84 trom Lieutenant Moore and 
used $34.09 of the check to pay a personal debt which he (accused) owed 
Mr. J'rohmader. Lieutenant Moore was led to believe that the total emount 
of the check, $118.84, was to be used in payment of an obligation of the 
601st Company to Mr. Frohmader tor supplies tumished to the company, 
and the vouchers covering this expenditure, while purporting to be 
genuine, were in part talae. The Board of Review ia of opinion that 
the evidence supports the tinding or guilty or Specification,, Charge I. 
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9. Specification 8: In that First Lieutenant John c. Cooley, 
Engineer Reserve, while on active duty, did, at 
Mondovi, Wisconsin, on o~ about October 4, 1Q34, 
cause to be presented by the City Meat Market, Mondovi, 
Wisconsin, for payment a claim against the United 
States, by causing to be presented to him, the said 
Lieutenant Cooley, the commanding officer of Company 
1605, Civilian Conservation Corps, Fairchild, Wis
consin, an officer of the United States duly authorized 
to pay such claim, in the emount of about $Ql.90 for 
provisions alleged to have been furnished to the United 
States for the use of the said Company 1605, Civilian 
Conservation Corps, Fairchild, Wisconsin, which claim 
was false and fraudulent in that provisions in the 
amount of about $80.80 included in the said claim ot 
about $91.90 had not been !Urnished said Company 1605, 
Civilian Conservation Corps, by the said City Meat 
Market, end was then known by the said Lieutenant 
Cooley to be false and fraudulent. 

Plea: Not Guilty. 

Finding: Guilty. 

In regard to this specification, it appears· that on or about October 
3, accused, who was at that time commanding officer of the 1605th Company, 
CCC, and enrollee Beeson, mess steward of that company, visited the City 
Meat Y..arket of Mondovi, Wisconsin, which 11as operated by Ernest s. Engen. 
Beeson informed Mr. Engen that the 1605th Company had a number of bills 
around tolfil Which must be paid, and requested Mr. Engen to advance the 
money with which to pay these bills and to charge the amount advanced to 
the 1605th Company as meat. Mr. Engen said that he did not have sufficient 
money himself, but cov.ld borrow it, provided he was paid ten per cent as 
interest, and told •them" to come back the following day when the bank 
would be open (R. 228-231,259-260,263,280-281,287•288). The next day 
Beeson went to the City Market and received $72.72 in cash from Mr. Engen. 
Beeson assisted Mr. Engen in making out the bill covering this transaction. 
The cash advance of $72.72 we.a charged against the 1605th Company as bacon, 
pork chops and wieners to the value ot $80.80 on a slip on \'\hich was 
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included hamburger and sausage to the value or $11.10, the latter amount 
only being for supplies actually furnished to the 1605th Company. The 
total of this bill was $91.90 and was signed by Beeson. !Jr. Engen 
understood that he was to receive the total amount shown on this bill 
"through the Mess Fund". Mr. Engen testified that both accused and 
Beeson were present when the money was delivered, while Beeson testified 
that accused was not present. The weight of the evidence indicates that 
accused was not present and that Mr. Engen was mistaken on this particular 
~oint (R. 228-232,236,250-252,280,262-263,270,273-274,287; Pros. Ex. 28). 
This point is immaterial since accused admitted that he had directed 
Beeson to carry through this transaction (R. 539-540,584-585,592). After 
recei v1ng the money, Beeson paid several bills of the 1605th Company, as 
he had been directed to do by accused, end turned the balance, approxi
mately $50.00, over to the accused. Enrollee Beeson testified that he 
did not know what accused did with the $50.00, and that the false bill 
covering this transaction was given to him by Mr. Engen and he "Put it in 
the invoice envelope on the Mess Officer's desk" (R. 262,277-283,289-290, 
~9). 

Second Lieutenant Frederick M. Sl'lith testified that he was mess 
officer of the 1605th Company at the time when this transaction occurred 
and that the ralse slip from the City Market covering the illegal trans
action of October 4, 1934, was presented to him by the mess steward, 
enrollee Beeson. Witness also testified that he searched the mesa in 
order to ascertain whether or not the merchandise had been delivered to 
the 1605th Company and found only a rew wieners. The ralse bill was never 
paid by the 1605th CoIIJllany, because or the discovery of the fraud and the 
relier or accused as company connnander during the month of October, 1934 
{R. 29~293,645,680-681; Pros. Ex. 28). 

In defense to this specification accused testified that when he took 
command or the 1605th Company he was very desirous ot winning the Corps 
Area Inspection. With this end in view and because he believed the health 
or his men demanded it, he purchased lumber for tent floors in excess or 
the money allotted ror that purpose. These purchases were made while 
the 1605th Company was at its summer camp near Mondovi, Wisconsin, and 
some of them were still unpaid when the time approached ror the company 
to return to Camp Fairchild, its pennanent camp. As accused did not want 
to leave Mondovi with these bills outstanding against the company, he 
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authorized the mess steward, enrollee Beeson, to obtain money with which 
to pay them. Accused not only admitted having authorized Beeson to obtain 
the money from the City Meat Market, which offense is charged in this 
specification, but admitted that he had authorized Beeson to do the same 
thing several times before, and estimated that the total amount or money 
so obtained was between $160.00 and $175.00. Accused denied that he had 
derived any personal benefit from these transactions (R. 639•540,572-573, 
580,684-586,592,602). Accused admitted that he had received the $60.00 
which Beeson had received troiu the City Meat Market, e.nd had not paid out, 
but insisted that he had used it to pay bills tor the l60~th Company, 
He was unable to produce the receipted bills covering the expenditure of 
this money obtained from the City Meat Market, beoaue1, he said. they 
had been taken from him, In this connection accused testified that when 
he went on leave from the 1606th Company he left sane of his records in 
his desk and on his return he found that his desk had been broken into, 
rifled, and a number ot his personal papers re~ved, including •the 
evidence of these bills that I had paid from the money I received from 
the City Meat Market, all these bills were gone, all these payments, 
marked receipts were missing" (R. 558-559,589), On cross-examination 
Captain Clifford E. Cole, 3d Field Artillery, admitted that he had opened 
the desk of accused and •took stuff out of the drawers• which he had turned 
over to the Sixth Corps Area Inspector General. Witness denied specifically 
having broken into the desk (R. 661-662), 

In Specification 8 of Charge I accused is charged with having caused 
the City Meat Market of Mondovi, Wisconsin, to submit a claim for $9.1.9J, 
of which $80.80 was false and fraudulent. The evidence shows that accused 
caused enrolle Beeson, mess steward or the 1605th Company, to obtain from 
Ernest s. Engen, proprietor or the meat market, app~ximately $72.72 in 
cash, ·,7hich, in compliance with instructions of accused, was charged 
against the 1605th Company as meat to the value of $80,80. The difference 
between $80,80 and $72.72, or $8,08, was interest at ten per cent which 
Mr. Engen charged for advancing the money in this manner. The false entry 
in regard to meat was· made by Beeson and Mr. Engen on a sales slip which 
included $11,10 for other meat, which was actually supplied to the 1605th 
Company. The total amount charged against the 1605th Company on this slip 
was $91,90. This charge slip was submitted by Beeson to Lieutenant Smith, 
mess officer of' the 1605th Company, Approximntely $20.00 of the $72.72 
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obtained by Beeson was used by him to pay bills or the 1605th Company, 
and the balance, approximately $50.00, was turned over by him to accused. 
Accused admitted receiving the $50.00, and claimed that he had used it to 
pay obligations or the company. Accused explained his inability to pro• 
duce the receipted bills covering these payments by stating they were 
included in the papers taken from his desk at Camp Gilmanton by Captain 
Cole. 

The false charge slip was never actually presented to accused for 
payment because of the discovery of the fraud shortly after the transaction 
took place. Beeson testified that he ttput it in the invoice on the mess 
officer's desk• (R. 202), while Lieutenant Smith, the mesa officer, testi• 
fied the false slip was presented to him by Beeson (R. 292). In any 
event, the fals_e charge slip reached the 1605th Company of which accused 
was the comnanding officer and may be considered as constructively de
livered to him. This evidence is considered by the Boe.rd of Review sut• 
ficient to support the finding of guilty of Specification a, of Charge I. 

10. In addition to the defense testimony already referred to, the 
following character testimony was adduced by the defense: Major Alfred 
M. Goldman, 3d Field Artillery, testified that accused served in the 601st 
Company, CCC, under him for about twenty days during December and January, 
1933 and 1954, that he did not notice anything suspicious about accused, 
and in his opinion accused was extremely efficient and intelligent, and 
that he rated him either excellent or superior on all the points covered 
on the first page of the efficiency report (R. 308-311,313). 

First Lieutenant Werner H. Zugachweidt, Chemical Warfare Reaerve, 
testified that he had been commanding officer of the 1605th Canpany, CCC, 
at Camp Fairchild, Wisconsin, and that accused aened under him dUring 
the period April 20 to July 15, 1954, as a junior officer and as meas 
officer. He noted no irregularities in the work of accused e.nd testified 
that •the lieutenant was perfectly o.x:.• (R. 476-479). 

W1thout objection by the prosecution an affidavit executed by Captain 
Owen w. Marshburn, 36th Field Artillery, was introduced in evidence•• 
Defense Exhibit 3 (R. 488). 'l!lis affidavit included the tallowing atate
ment: •In my capacity aa Assistant District Comnander and District 
Conmander, 14th Forestry District, Lieutenant Cooley came under my ob• 
aervat1on weekly. I always tound him honeat and taithtul•. 
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The deposition of Brigadier General Ralph M. Dnmell, Adjutant 
General of Wisconsin, was admitted in evidence as Defense Exhibit• 
(R. 487). In response to an inquiry propounded by the defense to state 
the character or the accused, this witness testified: "This officer 
appears to be a very efficient and able officer from my casual obser
vation. He appears to be of good character•. 

The deposition of Lieutenant Colonel Harry G. Williams, Chief 
~rtermaster, Wisconsin National Guard, was admitted in evidence as 
Defense Exhibit 5 (R. 487). In response to a question 1n regard to the 
character or accused, this witness testified: "During my contact with 
Lieutenant Cooley while he was stationed with the CCC Company at Camp 
Williams, Camp Douglas, Wisconsin, he impreaaed me as being intelligent, 
energetic, zealoua, honest and faithful. He displayed a considerable 
amount or enthusiasm in endeavoring to perfect the CCC Company to which 
he was attached to the higheat possible atanding•. 

Without objection by the prosecution a letter from the Reverend 
Leonard c. Stieber, Sacred Heart Church, Mondovi, Wisconsin, was admitted 
as Defense ~ibit 6 (R. 488). In hie letter Father Stieber stated that 
he had obserTed accused tor some time and that •all evidence at hand 
point• to his good character. He was respected and honored e.nd idolized 
by the boys who were placed under his care. Thia same good character so 
much admired in him left a marked influence upon their behaviour.*** 
Don't tell ma that an officer whose good character was a constant in
spiration to others, who tried to guide others by his own good conduct, 
Whose one great ambition was to have the finest camp in the country, would 
rob himself or a successful career, blight the happiness or a devoted wife 
and children, and merit forever the condemnation ot others, by being 
guided by dishonest principles. It simply does not tit into his lite as 
I and others know him. It is not the act or an honest nor of an intelli• 
gent man, and I and this community and the boys at the camp give him 
credit tor both•. 

On cross•examination accused had been asked whether or not he had 
been in trouble while workill8 for the American Telephone &: Telegraph 
Company because or a shortage in his accounts and because he had padded 
his expense accounts. Accused denied any auch difficulty (R. 584). On 
redirect examination to rebut any unfavorable inference which may have 
arisen because or these questions, a letter or recommendation tram o. L. 
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Dodge, Engineering Department, American Telephone & Telegraph Company, 
Chicago, was admitted in evidence as Defense Exhibit 23 (R. 595). The 
recommendation includes the following statement: "This will advise that 
I have lmown Mr. John c. Cooley for a number of years and in my contact 
with him have found him to be of good character, honest and dependable. 
His work has shown that ha is capable and that he is able to direct 
the work of others, he also seems to be able to readily adapt himselt 
to new lines of work". 

11. The prosecution introduced the following witnesses in rebuttal 
or this character testimony: Captain Clifford E. Cole, 3d Field Artillery, 
testified that since May 12, 1934, he had commanded the 14th Forestry 
District and accused had been a ~amber or his command from that date 
until October 13-or 14; that during this period accused kept his council 
book in a very unsatisfactory manner, and that he did not think vecy 
highly of the character of accused in regard to honesty and reliability 
and doubted if he would believe him under oath. Witness also testified 
that on the efficiency report which he had rendered on accused he had 
rated him below aTere.ge on some points, and had added the remark that he 
did not consider him trustworthy (R. 634-e35). A letter which this witneaa 
bad written accused in regard to his inefficient handling or company tunda 
was admitted in evidence as Prosecution Exhibit 31, without objection by 
the defense (R. e36). Witness testified that on or about November 4 he 
had received as district commander a communication tram the l!manuel care 
in Fairchild, Wisconsin, which said in substance: "Mrs. ~uel claimed 
that she had given Lieutenant Cooley theatre ticketa to sell to the men 
in the Company and he was gone now and she never got any money. It 
amounted to about $22.65"• The defense moved to have the testimony in 
regard to the letter from the Emanuel Cate stricken from the record as 
hearsa.y, which was denied (R. 636-638). Witness also testified that he 
went out to Camp Gilmanton about 6 p.m. on October 6 and discovered that 
accused was absent without authorit1 (R. &40); that he telephoned accused 
and ordered him to report imnediately, which order accused disobeyed 
(R. &43}. Captain Cole also testified that he had directed accused to 
report to him on sunda1 morning, October 7, which order accused also die• 
obeyed. As a result of this conduct ot accused, Captain Cole requested 
his relief and the inspection of hia accounts by an officer of the 
Inspector General's Department (R. 643-645). 
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Second Lieutenant Frederick M. Smith, Infantry Reserve, was also 
called by the prosecution as a witness in rebuttal, and testified that 
on the night of October 6, 1934, while in the tent of accused, accused 
handed him an indorsement which he had signed explaining a shortage in 
the camp exchange of approximately $90 for the month of September. He 
disregarded it, inasmuch as the accused as commanding officer and 
president of the council auditing the books knew of the shortage and 
had told him •to load the inventory on the paper as per usual• (R. 665-
567). Witness also testified that at this time he smelled the odor of 
liquor on accused's breath and that accused directed him (witness) to go 
get his pistol and turn it over to accused, that he returned to the 
vicinity of the tent of accused and overheard accused telephone Captain 
Cole at Camp McCoy, and that after this conversation accused took all his 
effects and left camp in one of the company trucks (R. 667-558). 

Lieutenant Smith further testified that he had heard accused ask the 
camp exchange steward to get a quart of liquor from a salesman and to 
charge it as cigarettes (R. 670); and that accused on different occasions 
went out with married women other than his wife, and also With a nurse 
who worked at a hospital in Eau Claire (R. 674). Witness also testified 
that accused was under the influence of liquor on the evening of October 
6, and that on the Monday evening of Labor Day week-end accused. had been 
so much under the influence of liquor "that he vomited all over the out• 
side of my car• (R. 675-577). The witness also testified that accused 
frequently used company gasoline for his personal use, and that he 110uld 
not believe accused under oath (R. 677). Witness further testified that 
on October 5, 1934, accused had directed him to take $9.30 out of the 
post exchange cash receipts and eive it to accused for traveling expenses, 
that he asked accused how he, the witness, was to account for the money 
and accused replied, "That is up to you". The $9.30 was never returned 
(R. 677). 

At this time the defense objected to the method employed by the pro
secution in attacking the credibility of accused, which objection was not 
sustained (R. 678). 

On cross-examination by the defense, Lieutenant Smith stated that he 
bore no animosity towards accused and denied that he had been coached 
regarding replies he had made to questions by the prosecution (R. 684-686). 
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In reply to questions propounded to him by members or the court, 11'1.tness 
stated that he had been instructed by accused during August or 1934 to 
pad the inventories or the camp exchange and when the audit crune out short 
"how to load up this inventory•, and that he, accused, "instructed me to 
do it and showed me how• (R. 690). 

12, The .def'enH in rebuttal recalled Mrs, Kathryn Barrow Cooley, 
mother of the accused, who testified that accused had always been "an 
obedient boy• and that she had never known him to do anything dishono:reble 
(R. 695). At the conclusion or Mrs. Cooley's testimony counsel for 
defense again brought to the attention or the court the fact that certain 
papers of accused had been seized by Captain Cole (R. 699), 

13. Notwithstanding the provisions or the 31st Article of War and 
pare.graph 51 d, Manual for Courts-Martial, that on an objection to the 
admissibility-of evidence offered during the trial the ruling or the law 
member or the court is final in so far ns concerns the court, the law 
member or this court in frequent inatances made his ruling upon such an 
objection subject to the objection by any member or the court, In at 
least two such inatanoes a member or the court did object, the court n.s 
closed, and the ruling or the law member was not sustained (R. 66-67,356). 

The rulings or the court and the law member were correct in most 
instances. However, it is believed desirable to discuss certain or them 
and certain other points on which no rulings were made, 

Enrollee Troyer, while testifying in regard to the receipt or certain 
family size groceries on or about February 1, 1934, at the quarters or 
accused at Camp Douglas, Wisconsin, stated that the items shown on page 3 
or Prosecution Exhibit 2 were delivered to the quarters or accused (R. 59). 
The witness was mistaken in this matter as page 3 or Prosecution Exhibit 
2 does not represent family size groceries which were delivered to the 
quarters or accused, but represents groceries furnished the 601st Company 
concerning which no issue was raised. Page 2 or Prosecution Exhibit 4 
is the exhibit which contains a list or the family size groceries delivered 
to the quarters or accused on or about February 1, 1934 (R. 58-60). This 
mistake or the witness 1s harmless because the receipt or the family aize 
groceries listed on page 2 or Prosecution Exhibit 4 was proved by the 
testimony or other 11'1 tnesses and was admitted by accused (R. 33-34, 50-51• 
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509-510). Witneas' further testimony in regard to the embezzlement or 
the groceries, 'Which he stated were those included on page 3 of Prose
cution Exhibit 2, is also hannl.esa ae accused we.a acquitted of Specifi• 
cation 1, Charge II, which 8.lleges the embezzlement of the groceries 
listed on page 2 of Prosecution Exhibit 4. 

While Lieutenant Harry J. Taylor was testifying 1n regard to 
Prosecution Exhibit 18, he was permitted to testify over the objection 
of the defense that he had been informed by several persons, including 
Lieutenant Moore, enrolleeeWilliam Fosbinder and J. w. Bradley, that the 
handwr'iting on Prosecution Exhibit 18 wa.s that of accused (R. 168-159, 
177-180). This testimony is obviously hearsay and its admission was error. 
However, this error was harmless as accused subsequently admitteJ that 
the handwriting on Prosecution Exhibit 18 is his own, and in addition he 
was acquitted ot Specification~ ot Charge I, the only specification to 
which thi_~ handwriting pertained, and there is nothing in the record to 
indicate that the handwriting so identified was used as a standard ot 
comparison for other questioned handwriting (R. 524). 

On direct examination accused testified that while he was absent on 
leave from Camp Gilmanton, near Mondovi, Wisconsin, his desk had been 
broken into and certain personal papers removed, among which were the 
vouchers or receipts covering the expenditure ot the money obtained from 
the City Meat Market ot Mondovi, Wisconsin (R. 558-559). On cross-exami
nation Captain Clifrord R. Cole, 3d Field Artillery, admitted that he had 
opened the desk of accused at Camp Gilmanton and removed therefrom "stuff• 
which he had turned over to Sixth Corps Area Inspector. Captain Cole 
denied having broken into the desk (R. 651-662). Counsel for the defense 
again brought this matter to the attention ot the court at the close ot 
his case (R. 599). There is nothing in the record to indicate that any 
of the papers, which accused alleged were illegally seized, were used 
against him at the trial, hence, irrespectiTe of the legality or this 
search and seizure, no part of the prosecution•s case is jeopardized in 
any way by this contention of accused. 

The next question to be considered is, if there was an illegal 
seizure, what effect did it have upon the defense? Accused admitted that 
he had caused the false claim to be submitted by the City Meat Market 
but claimed that he had used the money to pay obligations of the 1505th 
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Company. The otranse charged in Specification 8, Charge I, relates only 
to the presentation of a false claim. What accused did with the proceeds 
of the false claim is not material to his guilt or innocence, although 
admissible as a mitigating circumstance. FUrthennore, there is nothing 
in the record to show that accused or his counsel ever submitted a request 
for these papers before or at the trial, Vihich was denied. At the trial 
he contented himself with a mere assertion that they had been illegally 
seized. Under these circumstances no substantial right or accused was 
prejudiced. 

On cross-examination accused was asked the following questions with 
the evident purpose of attacking his credibility: 

•Q.. Isn't it a fact, Lieutenant Cooley, that you had eome 
difficulty there (while employed by the a. T. & T. Co.) 
in connection with a shortage or accounts? 

A. No, air, there was not. I have a letter of recommendation 
from my boss over there, rrom the A. T. & T. Company, 
Mr. o. L. Dodge. I was very highly respected and reccm
mended in the A. T. & T. Company. 

Q.. Didn't you have some trouble about a padded expense account? 
A. I never had any trouble about any padded expense account. 

The reason I started with the contracting firm, I was 
supervising the construction or three buildings in southern 
Illinois. 

Q. Isn•t it a fact that you and Lieutenant Smith went out on 
numerous or several drinking parties together? 

A, No, sir. 
Q.. You never did? 
A. No, air. 
Q. Did you go out on any parties with him w1 th women or girls? 
A • No, sir. 

Q. I aee, Were you in the habit or getting gasoline tor 
personal use ft"am the company supply of gasoline? 

A. No, sir.~. Did you ever obtain gasoline tor your car or tor pereonal 
use tra:n the company supply? 

A, Never tor my personal use.• (R. r;a,,5Q3,59,.) 
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The queationa 1n regard·to accused's conduct while employed by the 
American Telephone & Telegraph Company were actually inquiries as to 
whether or not he had been accused or embezzling funds or that company 
and or padding his expense account while employed by them. These 
questions were improper on cross-examination. It 1s competent for the 
purpose or discr&diting a witness to show that he has been convicted of a 
crime, but nothing short or a conviction or a crime is admissible. Par. 
124 b, M.C.M., p. 133;- l Greenleaf on Evidence, 16th ed., sec. 461 b (c), 
P• 580; .Amer. Digest, Cent. ed., vol. 50, sec. 1126; Glover v. United 
states, 147 Fed. 426. Fu.._rthermore, cross-examination or accused as to 
other separate and distinct transactions is not permissible unless they 
are relevant and material to the ease. 28 R.C.L. 621. 

In the case or the questions in regard to drinking with Lieutenant 
Smith and the taking or the gasoline, it is unnecessary to decide llh.ether 
or not-the questions themselves were improper. It is clear that these 
questions were not material to the proof or the offenses charged against 
accused; hence they were inquiries with respect to collateral matters 
concerning which accused could not be subsequently contradicted. 28 R.C.L. 
613; Wharton's Criminal Evidence, 10th ed., seai. 429 (a) and 484; Wigmore 
on Evidence, 2d ed., sec. 979; Greenleaf on :Evidence, 16th ed., sec. 461 e; 
~ v. United States, 260 Fed. 131; People v. Greenwald, 108 N.Y. 296, 15-
N.E. 404; People v. De Garmo, 179 N.Y. 130, 71 N.E. 736. However, accused 
was contradicted with respect to his answers to both or these questions. 
subsequent to the cross-examination or accused, Lieutenant Frederick M. 
Smith was called as a prosecution's witness in robuttal and testified as 
follows: 

"Q.• Did you go on parties w1 th Lieutenant Cooley? 
A. Yes, sir. 
Q. What took place at those parties? 
A. It has been against my objections, more or lesa, but one 

time in particular, Monday evening ot the week end or 
Labor Day, Lieutenant Cooley had been out and came back 
in around suppertime and the first notice ot anything 
irregular or the presence or any liquor or anything was 
when he was admonishing or reprimanding the orderly. At 
that time I noticed the smell of liquor on his breath. 
And later in the evening he asked me to join him. Twice 
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I refused and the th1rd time he became quite angry and 
aaid •Get your olothea on and let•a go•. So in Tiew 
or that tact, I went along with him. I had a YOUIJ8 
lady who wae not married and he went out w1 th a married 
woman, Mrs. Sharp, the wife of Dr. Sharp or Mondovi. 
We picked them up on a side atreet ao that Dr. Sharp 
wouldn't know u.
• • * • 

Q.. Have you 1een him under the influence of liquor on 
other occaaiona? 

A. The previous occasion that I spoke or, on the week end 
or Labor Day, he was so much under the influence of 
liquor that I had to arouse him in the morning and 
practically help him to get dressed in order to attend 
a meeting of all Company Commanders at McCoy. The 
night before, or the morning before· he was ao much 
under the intluence of liquor that he had Tomited all 
oTer the outside of my car.
• * • • 

Q.. ~ you familiar with the regulations tor the use of 
gasoline? 

J.. Yea, air. 
Q.. Do you know or any violation of thoae regulationat 
A. Yes, sir. 
Q.. Describe them. 
A. SeTeral times and many times there haa been gas put in 

Lieutenant Cooler'• car. 
fl• Tell what you know or your own knowledge. 
A. I saw gaa put in Lieutenant Cooley's car. And also, on 

several occasions, I allowed Lieutenant Cooley to use 
my own car on personal business and also tor official 
businesa, at Which times gas was put in the car from 
canpan7 tanka.• (R. 674-676.) 

This test1m.Ony.1mpeached accused on collateral matters and its adm1aaion 
in eTidence n.a error~ 

Since accused had taken the stand as a w1 tneas ill his own behalf 
and had introduced evidence of his general good character and military 

•ES-
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etticiency, the prosecution had the right to attack his reputation tor 
truth and veracity and to rebut the general good character evidence 
and evidence of military etticienc7. M.C.M., 1928, pp. 112, 133; 
Winthrop's Military Law and Pncedenta, 2d ed., vol. 1, p. 533; Wharton•• 
Criminal Evidenc•, 10th ed., sec. 57; Wigmore on Evidence, 2d ed., sec. 
58. It is also the rule that in rebutting good character evidence, the 
prosecution cannot do ao by proof or particular tacts and the testimony 
must be confined to relevant traits ot character. 23 R.C. L. 623; Wharton's 
Crim. Law, 10th ed., sec. 487; Wigmore on Evidence, 2d ed., secs. 193 and 
194; 103 Alller. st. Reps. 893, noted, 894, note a, 901, note A, and 
numerous decisions cited therein. In the instant case the prosecution 
did not limit its attack upon the good character or accused to reputation 
testimony relevant to traits ot character involved, but proceeded to attack 
it by evidence of particular facts, which in some instances had no con
nection___wt th traits of character put in issue by accused or in any way 
relevant to the offenses charged. 

Lieutenant smith testified in regard to specific cases of drinking 
of intoxicating liquor on the part of accused (R. 667-668,675-677), in 
regard to parties which accused had with women other than his wife (R. 674-
675), in regard to accused directing the exchange steward to purchase a 
quart of liquor and charge it as cigarettes (R. 670), and in regard to 
the unauthorized taking by accused ot $9.30 from the camp exchange funds 
tor traveling expenses (R. 677). 

Captain Clit1'ord E. Cole testified that on or about November 4, 1934, 
he received a letter from the :Emanuel Cafe in which it was alleged that 
accused had embezzled $22.65. Motion by the defense to have this testimony 
stricken out was denied (R. 636•638). 

All of the above testimony ot Lieutenant Smith and Captain Cole 
constituted an improper attack upon the character of accused. The testimony 
given by Captain Cole in regard to the letter from the Fmanuel care is 
particularly obnoxious as 1 t was also obviously hearsay. However, in view 
of the tact that accused substantially admitted his guilt of each ot the 
specifications ot which he was found guilt7, the Board of Review is of the 
opinion that the improper attacks upon the character ot accused do not 
constitute pre judicial error. 
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14. It ia noted that there 1a an apparent Tarie.nce between the 
evidence and an allegation comnon to all the apecitications or which 
accused we.a round guilty. Each or the apecit1cat1ona alleges the 
presentation or a fraudulent claim against the United Ste.tea. wbereaa 
the eTidence abowa that each or the fraudulent claims na a claim against 
the ration •avings account or a company fund or a CCC organization. The 
false claims alleged in Speciticationa 1, Z, 3, and,, Charge I, were 
paid from the ration savings account or the 601st Company. CCC, while 
the talae claim alleged in Specification 8, Charge I, although not paid 
from the ration savings account or the l~l:5\h Company, CCC, waa presented. 
to the mesa officer ot that organization and would he.Te reached the 
commanding officer or that organization tor payment trom ration savings 
had not the fraud been diacOTered. 

In CIC 202366, Fox, a case in which the tacts are aubstanUall7 the 
aeme as in the inatant case, the Board or ReTiew considered a great number 
or precedents or The J'udge Advocate General and other authorities in order 
to ascertain whether or not a claim against the ration savings account 
or a CCC organization was a claim against the United SM.tea. The Board, 
while apparently being or the opinion that title to auoh tunds waa vested 
in the United states, did not reach a definite deciaion on the point, but 
heldt 

•It is unnecessary', however, to reach a definite 
decision on the legal title to ration savings, as, even 
it there was a technical variance in the respect mentioned, 
the elaborately drawn specification eppriaed accused with 
autricient accuracy and correctness or the offense with 
which he was charged, and there is not the lea.at raason 
to suppose that he was mialed. The nriance. it in tact 
there was any, was a ham.less error, which may be paa1ed 
under the 37th Article or War.• 

In the instant case accused was similarly adequately apprised or 
the o:rtenaea charged by elaboratel7 drawn specifications and also there 
1a no reason to believe that he was in any way misled. Since the Juris• 
diction or the court in·the instant case does not depend upon the often••• 
charged being in Tiolation ot the g,th .!rticle or war, the variance, it 
any, is harmless and may be passed under the prov1siona or the 37th 
.!rticle or War. 

•30-
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15. Accompanying the record of trial is a letter, signed by seven 
members of the court, Who aat at the trial, in which clemency to the 
extent of remitting the sentence to confinement is recommended. On 
December 22, 1934, the Commanding General, Sixth Corps Area, approved the 
sentence but remitted the confinement adjudged. 

16. At the time or the trial accused was 28 10/12 year• or age, 
and his service is as followa: 

"2nd Lieutenant Engr-Rea 6/15/29 to 5/P;l./34; lat Lieutene.nt 
Engr-Res 5/22/34 to date. On active duty with Civilian 
Conservation COrPS since Novanber 18, 1933, per par. 19, 
s.o. 232, Hq. 6th C.A., Nov. 10, 1933, and par. 7, s.o. 96, 
Hq. 6th C.A., April 23, 1934." 

17. The court was legally- constituted. No errors injuriously 
affecting_ the substantial rights of accused were committed during the 
trial. For the reasons stated, the Board of Review is of opinion that 
the record or trial is legally sufficient to support the findings or 
guilty and the sentence and warrants confirmation thereof. A sentence 
of disnissal is authorized upon conviction of violation or the 94th or 
the geth Article of War. 

l '· / f'W ., ' , .' 

':::: vu...o ~t-.... ' 0 , J'Udge Advocate.~fii:i~"'"'"·:-~.§• Advocate. 

To The Judge Advocate General. 

http:Lieutene.nt
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WAR D:!PARl'MENT 
In the office of The Judge Advocate General 

Washington, D.C. 

Board ot Review JAN 23 1935
CM 002"/82 

UNITED S T A T E S ) UNITID STA.TES MILITARY ACADEMY 
) 

v. ) T~ial by G.C.M., convened 
) at West Point, New York, 

Cadet LEA. C. ROBERI'S, ) December 10, 1934. sus
First Class, United states ) pension without pay and 
Corps of Cadets. ) allowances until January 1 1 

) 1936, at lVhich time he will 
) join the then first class 
) and thereafter serve sixty
) six punishment tours. 

OPilUON of the BOARD OF REVIEW 
HALL, TURNBULL and KING, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the cadet named above, and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the charge and specifications set 
out below. The plea of the accused and the finding of the court with 
respect to the charge and ee.ch specification are set out following it. 

CHARGE: Violation of the 96th Article of war. Plea, gu1lt7. 
Finding, guilty. 

Specification 1: In that Cadet Lea c. Roberts, First 
Class, United States CoJ.l)s of Cadets, did, at or 
near Weehawken, New Jersey, on or about NoTmnber 
25, 19341 drillk intoxicating liquor in violation 
ot paragraph 135, Regulations tor the United Statea 
Military Acad81llY, 1931. Plea, guilty. ll'inding, guilty. 

Specification 2: In that Cadet Lea c. Roberts, First 
Class, United Stawa Corps ot Cadets, ns •t 
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Weehawken, New Jersey, on or about November 25, 
1934, 1n a public place, to wit, West Shore Bail
road station platform, drunk while in unitom, to 
the scandal and disgrace or the United States Corps 
of Cadet•• Plea, not guilt1. Finding, guilty, except the 

words •to the scandal and disgrace or the United States 
Corps or cadets•; or the excepted words, not guilty. 

No evidence of previous convictions was introduced. Accused was sentenced 
•to be suspended, 111 thout pay and allowancea, until January 1, 1936, at 
which time he will join the then first class and thereafter serve sixty
six punisbment toura". The reviewing authority approved the sentence 
and forwarded the record of trial for action under the 48th Article of War. 

3. The evidence of the witnesses tor the prosecution 11111 be 
abstracted, not in the order in which those witnesses were called, but 
in the order or the events to which they testified. 

First Lieutenant James R. Pierce, Infantry (R. 10-14). I know accused 
as Cadet Roberta, L. c., First class. I saw him November 25, 1934, at the 
end of the platform any from the station at Weehawken, New Jersey. I 
was detailed to inspect G and H COI!ll)anies prior to entraining. Those 
companie• were 1n the far cars from the station. I saw three cadets coming 
up the plattom. The ccter cadet had his arms engaged by the two outer 
cadets. When they eaw me, the two on the outside let go of accused and he 
staggered. I called accused over to me. He appeared unsteady. I directed 
another cadet to report the accused to Major Bradley. Accused was 1n 
uniform. On arr1T8.l of the train at West Point, I told accused that he 
was in arrest by order of the conmmdant. I judged that he was capable 
of going up the hill himself. Accused wss in unif'om. 

Cross-examination. A.t the assembly point of' Company G, I saw no 
civilians outside the train crew. The civilians who gathered to see the 
Corp a oft were l:50 yards distant. Accused was neither noisy nor con
spicuous. He came to my attention only by his unstee.dineas. That could 
have originated from a sudden change or position. When I aaw him about 
an hour and a half later when the train arrived at West Point, he was 
perfectly normal except that hia voice waa husky. 
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By permission of the court the defense ns allowed to ask certain 
questions of the witness as on direct examination. In answer to such 
questions the witnes1 teatified as follows: I stopped at the coffee 
shop in the station about two minute,. I did not see accused there. 

Examination by the court• I cannot e..nawer the question as to the 
sobriety of the accused otherwise than that he was unsteady. A.a to the 
causes, I do not kn.ow. He an1wered me in a husky tone ot TOice but he 
did answer his name and company perfectly. It is possible tor members 
ot the Corps to have a husky voice atter a tootball geme. My opinion 
18 tomed more upon his physical the.n upon his mental oondition. The 
staggering and the walking a:rm in arm would attract attention. 

Major Qnar N. Bradlef, Infantry {R. 8-10). I saw accused about 
12:40 a.m., November 25,954, at the formation at the train at Weehawken, 
New 1ersey, tor the return or the Corps trom the Notre Dame game. I 
considered him drunk. He bad difficulty talking, he was thick lipped, 
he had the odor ot intoxicating liquor on hia breath, and he had difficulty 
walking straight. Several officers and the cadets were in the immediate 
vicinity, and about 15 teat away was a fence, behind which were a number 
ot ciTiliana, who could have seen accuHd. They were watching the 
formation of the Corpa. 

Croaa•8Dlllillation. I c1o not think anything happened that would 
attract attentio:a. to accuaed•a condition unlesa they had been looking in 
that direction when he a;tarted to walk ott. Hie alownen in walking ott 
looked more like incoordination the.n indeci1ion. 

E:mmination by the court. My' attention was first turned to accused 
when he was sent to report to me. 

Lieutenant Colonel Simon B. Buckner, 1r., Intan.try {R. 5-8). 
I saw accused beueen midnight and 12130 a.m., November 25, 1954, in the 
Weehawken station. He •s drunk. H• staggered. His speech was somewhat 
labored and of a nature which indicated drw:lkenneaa. He smelled very 
strongly ot liquor. I asked him one or two queationa. A.a a result ot 
'1/q inveatigation, I have no question that he was drunk. several otticer1 
and cadets were present, and there were aeveral hundred civilians looking 
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through the fence observing the cadets. Accused and the group talking 
to him were perhaps not more than 10 yards from the fence. 

Cross-examination. I tested accuaed by ialking to him and obsening 
him, smelling him, being close enough to do so, and ntching him as he 
stepped ott, when he staggered. Hens slightly unsteady when he saluted. 
The appearance of his race and eye, indicated that he na drunk.. I cannot 
say whether the civilians present showed any particular interest in ac• 
cused. He was nearer to them than any cadet, so they had every opportunity 
to observe him and did so. I did not see accused paaa through the gate. 

Major Hiner F. Felch, Medical Corps (R. 14-18). I saw accused about 
12:10 a.m., November 25, 1934, just w1 thin the gates at the entraining 
point at Weehawken. I was called from the train by Major Bradley. Ac
cused was drunk. He had an odor of liquor on his breath and incoordination 
of speech and motion. "I tried the teat tor station, standing w1 th eyea 
closed and holding out his hands•, and also observed his walking. Ci
Tilians outaide the gate and in the last car of the second train could 
have observed accused. They would most probably have observed his gait. 
I have practiced medicine over twenty-one years. If a person unaccustomed 
to alcohol takes a small amount, the reaction may be delayed. That would 
depend possibly on whether it was taken on an empty stomach or with food. 
The delay might possibly be an hour or over. It is quite possible that 
the reaction would set in it the person were placed in a position ot 
mental strain or tear. 

Cross-examination. Accused was unsteady in walking. I observed 
him from the rear of the train to the next to tti.e last car and through 
that into the third car from the rear, where the examination was made. 
I preceded him. I did not find it necessary to aid accused in walking 
or in boarding the train. The civilians in the rear car were officers• 
families. Upon being asked whether a drunken man could wr1 te his name 
legibly, the witness said: •some men are more capable under drunkenness 
than others. I haTe seen men that could sign a check and others that 
could not•. The man's hand might be steadied e.nd his a:m. supported when 
writing. He might make ·a perfect signature e.nd yet be dnmlc. 

Redirect examination. My opinion, as a result ot twent7-one years• 
experience in the medical profeseion and of the tests, ia that accused 
was drunk. 
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4. The tirst tour witnesses for the detense were Edward F. 
Hoeppner, a doctor of chiropraotic, haTing his office and residing at 
the Hotel st. Andrew• s, Broadway and '72d Street, New York (R. 1;..25); 
J"oseph K. Dtmet, mano.ger or the Capitol Theatre, New York (R. 25,26); 
Mrs. Dora Sherwin, residing at the Hotel st• .Andrew' 11 (R. 26-28); and 
Atchel Zuckem.an, a taxicab driver (R. 28-30). All these witnesses 
testified W1 th reference to the conduct or accused in New York on "the 
evening or November 24 trom 5 p.m. until shortly after midnight. The 
testimony of these witnesses and or accused covering the same period of 
time (R. 40-42) 1s substantially in accord and may be stated together 
1n n.arratin tor.m: 

.&.bout 5 p.m. accused entered the st. Andrew' 1 Hotel in order to 
wash before getting dinner. Dr. Hoepl)ner aorape4 acquaintance with 
accused 1n the elevator and invited accused to hi• apartment, where 
accused washed. Mr. Jllmnet, a friend of Dr. Hoel)pner, called, and the 
doctor mixed cocktails which he offered his guesta. He did not know 
that cadets were forbidden to drink liquor. Accused at first declined, 
but Dr. Hoeppner persuaded him to accept. Accused at this time dre.nlc 
two eocktail1. Mr. m:mnet left and accused started to do likewiae, but 
Dr. Hoeppner inTi ted him to dinner. ~e two dined, and atterward WEil t 
to the Capitol Theatre 1n Zuckerman•s taxicab. The theatre n.s ao 
crowded that they could get no aeata, but they talked with Mr. »mnet 
and other officers or the theatre, made an inspection of it, and 11stene4 
to the muaic. Dr. Hoeppner and accuaed then returned to the former•• 
apar'tment. In passing through the lobby ot the hotel on one ot these 
occasion.a, it is not clear which, Dr. Hoeppner introduced acouaed to 
Mrs. Sherwin, and they conversed about, a 11,ephew or hera who had been a 
cadet and whau. accused had known. J.tter ret'Rrning to Dr. Hoeppner•11 
apartment, other rr1ends or hia called and more drinks were aeneO.. 
Dr. Hoeppner aaya that accused had one more, or 'three 1n all; but he 
admita taking no more, or tour 1n all. :le.ch or the drinks oonta1ne4 
about an ounce or g1.Ii., to which were added crau:ed ice and ginger ale. 
Shortly before accused left, he wrote his name, COilll)any, and claaa on 
a card. He wrote on top or a tile caae while atanding. The card 11 ill 
evidence as Exhibit C, and ia legible ud well written. In leavillg 
the hotal accused again had a moment' a con.versation 1f1"th Mrs. Sherwin. 
Zuckerman drove accused to the terrr, and had 1cae conversation with 
him on the way and on arriTal.. ' 

http:Zuckem.an
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All tour ot these witnesses, Dr. Hoeppner, ]mmet, Mrs. Sherwin, 
and Zuckerman, testi!'y that during the times that· accused was in their 
company his behavior was perf'ect, that he walked and talked properly, 
and that there was nothing in the least to indicate that he was under 
the intluence ot liquor. 

The testimony ot each of the ranaining witnesses for the defense 
:may best be abstracted separately. 

' Cadet Private Samuel C, Campanella, Fourth Class (R. 30,31) • I saw 
accused on the night of November 24 on the boat going across from 42d 
Street to Weehawken. I talked to him possibly a minute. I was with 
him halt way across the river. I noticed nothing unusual in his conduct. 
I saw no liquor in his possession. 

Croas-emmination. Accused asked me it I had a good time and I 
told him that I did. He is a member ot my company. 

Cadet Captain Durward E. Breakef'ield, First Class (R. 32-34). I 
saw accused upon the night of November 24 in the restaurant at the 
Weehawken atation. I was with him for about five minutes. He acted 
normally. I spoke to him. I did not see him drink any liquor nor did 
I see any ill hia possession. I saw him leave the co:f1'ee shop in the 
direction or the train. I eaw Lieutenant Pierce being served at the 
foUlltain or the restaurant. He could have seen accused. 

c:ross-examination by the court. .A.ccuaed walked in a normal manner. 
I saw no reason to suspect him ot anything by his walking. We just 
exchanged greetings e.nd asked how good a time each of us bad. The 
conversation lasted no more than one or two minutes, It was perfectly 
rational and accused was perfectly normal. I was about t1VO feet from 
him. He ,ras standing up. I don't remanber whether I snelled liquor on 
his breath or not. 

Cadet Pr1vate ChaTles H, Waters, Second ClaH (R, 34-36). On the 
night or November 24 I saw accused coming up the platform with Lieutenant 
Pierce, just before assembly. I noticed nothing peculiar about accused. 

-5-



(297) 

Examination by the court. There was nothing peculiar about his 
carriage or appearance. 

Cadet Regimental Commander Herbert c. Gee, First Class (R. 36-40)., 
When I first saw accused he was walking down the platform with Cadet 
Shea. I next saw· him when I was called to this group of officers at 
the end of the platform by Colonel Buckner, who asked accused to tell 
me how he had arrived at his place of formation. Accused obeyed the 
Colonel's instructions. He spoke slowly and in a normal tone of voice. 
I am familiar with his voice as I have lived with him for about three 
years in the same company. His voice is a bit heavy and has a decided 
Southern accent. He does not enunciate very clearly. Accused did 
nothing that a civilian standing there would notice. The only thing 
that I observed which you might call unusual was when he was directed 
to follow Major Felch he was a bit slow 1n starting. He followed 
Major Felch about thirty paces at a distance of five or six paces. 
Major Felch did not assist him. Accused did not stagger. 

Cross-examination. I detected the odor of liquor on accused's 
breath. 

Examination by the court. There was nothing noticeable about the 
way accused walked. He would not have been noticed on the street. The 
defin1tion of drunkenness from the Manual for Courts-Martial, paragraph 
145, waa read to the witness, and he was aak:ed whether, in the light 
of that definition, accused was drunk, and answered, "I believe not". 

In addition to that part of his testimony covering events up to 
his arrival at the ferry, which has already been abstracted 1n connection 
with that of other witnesses, and in addition to testimony covering his 
movements on the terry and at the Weehawken station, which coincides 
with that of other witnesses, accused further testified at his own 
request (R. 43-45): 

I was instructed to follow Major Felch into the train. I started 
to ask the Commandant a question, rather to ask permission to make a 
statement. I was standing in the vestibule of the train when Lieutenant 
Pierce asked me if I could get up the hill all right. I assured him. 
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that I could. I got out of the train, fell in with my company, marched 
up the hill to barracks, and went to bed. I had nothing to drink 
after leaving Dr. Hoeppner's apartment. I was not sick during the 
evening. 

Crc.·as-examination. I walked through the gate at the station alone. 
I was walking unassisted. The other cadets were back of me. When 
Lieutenant Pierce saw me I was walking with Cadets Herald and Pederson 
close together talking. I do not remember stumbling or staggering. 
They would have their arms on mine, then they would drop my arm. At 
times I had my arms on them and at other times they had their arms 
entwined in mine. I had a glass of beer at dinner time and tour cocktails 
during the evening. By cocktails I mean a glass of gin and ginger ale. 

5. The court called several witnesses whose testimony will be 
abstracted separately as to each. 

Cadet Private F. n. Herald, First Class (R. 45-48). I walked down 
the platform at the Weehawken station on the night of November 24 with 
accused. His condition as to sobriety was perfectly nonnal. I did not 
find it necessary to assist him. However, as a friendly gesture, I took 
his arm from time to time and he took mine. I saw accused in the coffee 
shop. Then I became detached from him and later I met him near the gate, 
and walked with him down the platform. (The witness was twice asked 
where he first met accused. He answered the question the first time: 
"Going into the coffee shop", and the second time he declined to answer 
the question on the ground of self-incrimination. He was told that the 
question was not incriminating and was directed to answer.) I was with 
him all day. I went down with him and went to the game with him. I 
came across on the ferry with him. He and I are roommates and close 
friends.· He did not stagger. I often put my arm through his. I do it 
al~ost unconsciously. 

Cadet Private M. D. Pederson, First Class (R. 49•51). I met accused 
on the ferry boat and we talked all the way across. I went into the 
restaurant with him and walked with him down to the train. We a tarted 
down to the wrong train and came back and walked to the other platform. 
:Mr. Herald and accused and I walked down to the train together. I did 
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not assist accused. I was walking behind him. Mr. Herald was walking 
alongside of him most of the time. Accused's actions e.nd walk were 
normal. His accent was a bit deeper than usual. The conversation 
and the words were normal. His voice was not quite norm.o.l. It was a 
trifle blurred. wit was my 1.!IIpression I believe he was sober." I was 
even with accused part of the time. I saw Mr. Herald lay a hand on 
accused's back a couple of times and he had hold of his arm some or the 
time but not at all times. I don•t believe that it could be called 
assisting. 

First Lieutenant James R. Pierce, Infantry, recalled (R. 52). 
When I first noticed accused, I saw two other cadets, one on either side 
of him having hold of him. They were 25 or 30 feet away when I first 
noticed them. I sent accused to Major Bradley to be examined for possible 
drunkenness. I did not give acQused any test for drunkenness. I con
sidered him abnormal. "He might have been narcotic, or something else.w 
My observation of his actions was such that I deemed a further exmnination 
desirable. Accused was in pretty good shape as far as clothing was con
cerned. 

6. The evidence above abstracted clearly and conclusively proves 
that accused drank intoxicating liquor in violation of paragraph 1:35, 
Regulations for the United States Military Academy, as alleged in the 
first specification, which offense is also admitted by the plea. The
evidence also shows that accused was not drunk until he reached the plat
form of the station at Weehawken; but, in the opinion of the Board, it 
shows that he was drunk there, as alleged in the second specification. 
The Board believes, however, that accused's drunkenness was so slight 
that the court was justified in striking from the specification the words 
wto the scandal and disgrace or the United States Corps of Cadetsw. 

7. Accused was admitted to the Military Acadany July 1, 1g:31, and 
was 22 years of age at the time of the offenses of which he has been 
convicted. 

a. The court was legally constituted. No errors injuriously 
affecting the substantial rights or accused were committed during the 
trial. For the reasons stated, the Board or Review is of the opinion 
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that the record ot trial is legally sufficient to support the findings 
and sentence and that confirmation of the sentence is authorized by law. 

9. The members ot the Board think, however, that in view of the 
slight degree or intoxication ot accused, so alight that it is doubtful 
whether it was noticed by any others than those few officers who have 
testified against him, the sentence 11 unnecessarily severe. It has not 
been usual to combins suspension and punishment tours in the same sentence. 

Certain precedents involving drinking by cadets are helpful. In 
the recent case of Cadet Donald o. Vars, CM 201390, G.C.M.O. 5, War Depart• 
ment, February 23, 1934, it appeared that upon getting on the train at 
Boston, after a football game between the Military 1i..cademy and Harvard, 
the accused was found to have liquor on his breath and to show other 
indications that he had been drinking. He was convicted of drinking liquor 
but acquitted ot being drunk, and was sentenced to be suspended for ap
proximately ten months and to join the next class. The sentence was 
approved, but upon the recommendation ot The J'udge Advocate General the 
President commuted it to restriction and punishment tours for three months. 

In CM 200436, Presnell, G.C.M.O. 7, War Department, july 12, 1933, 
accused was convicted of being drunk on a cadet special train returning 
to West Point after an educational trip, in violation of the 95th Article 
,r War. It appeared that ha staggered up the aisle of the car, slumped 
lnto a seat, that he could be aroused only by rubbing and slapping his 
face, and that he vomited out ot the window of the car. He was sentenced 
to be suspended tor approximately six months and to join the next lower 
class, which sentence was approved and confirmed. 

In CM 196398, Mini, G.C.M.O. 3, War Depar"tinent, January 7, 1932, 
accused was convicteir'of drinking intoxicating liquor in violation ot the 
96th Article of War, and or drunkenness on a public street, 1n violation 
or the 95th Article of War. The offenses occurred at New Haven, 
Connecticut, on a trip to attend a football game against Yale. U,pon 
falling in in the street at New Haven to march to the game, accused was 
observed to be drunk. He was placed in a machine gun bus, where he 
vomited and gave other indications ot inebriety. He was sentenced to be 
dismissed and the sentence was approved and confirmed. 
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The misconduct of accused in the present case was graver than that 
of Vara, but less serious than that of Presnell and Mini. The sentence 
may therefore properly be more severe than that imposed upon Vars but 
leas severe than that suffered by the last two. 

Though the members of the Board do not mean to say tba.t a sentence 
of suspension should never be imposed, there are certain circumstances 
which, in their opinion, should render such a sentence exceptional. The 
United States gives the talents and industry ot scores of officers and 
expends thousands ot dollars in money toward the education ot each cadet. 
It is to its interest to receive in return his services as an officer tor 
as long a period as possible. A year out of a man•s life can never be 
replaced, and a sentence of a year's suspension means that the young man 
marks time tor a year, 1ii th 11ttle or no advantage to himself and with 
the loss of a year of his services as an officer to the United States. 
The members or the Board are therefore of opinion that, save perhaps in 
exceptional cases, a cadet who by his conduct clearly shows that he will 
not make a good officer should be at once dismissed or requested to 
resign, and, if this is unnecessary, other offenses should be punished 
and discipline maintained by fonns of punishment which do not involve the 
irreparable loss, both to the cadet and to the United States, of a whole 
year or his life. 

In a memorandum prepared in this office on liquor cases at the 
United States Military Academy, dated February Z'I, 1931 (CM 194563, 
Ondrick}, by an officer who is a graduate or that institution and has 
served there as Professor or Law, it was said: 

"Many persona well acquainted with conditions at the 
Military AcadE1I1y oontend that the best example to the cadeta 
is to have continually in their sight one ot their number 
walking punishment tours every Wednesday and saturday for 
several months,•**•" 

In CM 200472, Hoebeke, G.O.M.o. g, War Department, J"uly l?., 1933, 
a cadet was convicted or being drunk at West Point. His drunkenness was 
slight and not in public. He was sentenced to be suspended tor eight 
months and to join the next class. In their opinion, dated J\me 26, 1g33, 
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the members of the Board of Review said: 

"The accused was a member of the class which graduated 
from the Military Academy on June 13, 1933. He has completed 
satisfactorily all of the work required of a cadet for gradu
ation and commission as a second lieutenant. Under the 
circumstances, it seems a useless waste to require him to 
return to the Academy on January 2, 1934, and take over again 
the academic work of the last term vmich he has already com
pleted. It would be better to permit him to graduate at 
some date during the sUlJliller which would place him at the foot 
of his class in the Army, a loss of about one hundred files 
in rank, which would be a sufficiently severe penalty for his 
offense. The Corps of Cadets knows that he was not permitted 
to graduate with his class, and that knowledge will have as 
great a deterrent effect as the execution of the sentence 
imposed by the court. It is therefore recommended that the 
sentence be confirmed and cornnuted to confinement to cadet 
restricted limits until J'uly 15, 1933, on which date he shall 
be graduated and C0111I~issioned if otherwise qualified." 

The above recommendation of the members of the Board was approved by 
The Judge Advocate General and followed by the President. The foregoing 
is believed to be a valuable precedent, though the offenses of the present 
accused were more serious in that his d:runkenness was in a public place. 

10. In view of all the foregoing, the members of the Board recoIIICTend 
that the sentence be confirmed and commuted to the usual restriction to 
limits and performance of punishment tours prescribed for cadets under
going special punishment, for a period of three (3) months from the date 
of the President's action, and to postponement of accused's g.raduatlon 
until the day after the gradua.ti')n of his class, when he shall be gradu
ated and coL:llJlissioned, if otherwise qualified. 

I I!•. ' 

J • ' fl__.·_\_L.~·....,.....-_.,.,__....,;~·..,..---~~~-·' Judge Advocate. 

Jv .. v4 · a&~ , Judge Advocate. a, 4~d~Advocate. 

To The Judge Advocate General. " C ,,/) 
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WAR DEPARTM3NT 
In the office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM W2.8l9 MAY 6 1£35 

UNITED STA'r.Es ) SECOND CORPS AREA 
) 
) Trial b7 G.C$M., eomened at 
) Qonl'!lOn Island, m,1r Yon:, 

Second Lieutenant LAWRENCE ) NOTember 20-23, 1~34. 
HERBERT ROGERS (0-1~65), ) Dismissal. 
cavalry. ) 

OPllUON of the BOARD OF P.EVIE'lf 
HALL, TURNBULL and KING, Judge Advocatu. 

l. The Board of Review has examined the recor4 of trial in the 
oaae of the officer named above, and aubmita thia, ita opinion., to 
The JUdge Advocate General. 

2. Accused was tried on twelve apecificationa under ~e I, 
violation or the 95th Article of We.r, and one specification un4er 
Charge II, violation of the 96th Article of War. H• waa oonvicted ot 
all specifications and chargea, with an exception an4 aubst1tut1on 
under Specification 3, Charge I, and sentenced to be dillllliaa•d the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial tor action under the 4.Sth Article of War. 

For the purpoaee ot thia opinion the specification•, pleaa, and 
finding• will in each instance be set out immediately preceding the 
evidence and diacuaaion relating to that particular specification or 
specifications. In o~•r to avoid unnecessary repetition, apecificationa, 
where they relate to or grow out ot the same, aim1lar or connected tra:na
actions, will be treated together. 

3. There is certain undisputed evidence of record, common to all 
specifications and charges, '4lich, although it baa little or no real 
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bearing on the guilt or innocence or accused, is necessary to a full, 
complete and understandable statement or the facts. such evidence will 
be set rorth as introductory matter without record citations. 

On July 2, 1927, at the age or 17 years, accused, an orphan, entered 
the United States Military Academy trom Wyoming and graduated therefrom 
in 1931, standing 31 in a class or 296. He was regarded by the military 
authorities as an outstanding cadet, having achieved in order the grade• 
ot cadet corporal, regimental sergeant major, and cadet lieutenant, in 
addition to being a member of the polo team. As a result or this record 
he was accorded the honor of being permitted to compete for a Rhodes 
scholarship, which he l/On in competition with aspirant• trom a district 
composed or the States ot Washington, Oregon, Ide.ho, !~ntana, Wyoming 
and North Dakota. 

Accused sailed for England September 15, 1931, and upon arrival at 
Oxford University he selected and entered the college known as Christ 
Church tor the study ot philosophy, politic• and economics. He waa 
placed under the .American Military Attache at London •tor discipline 
and such administrative control as is necessary•. 

Christ Church ranks very high among the O:ttord college•, its atudent 
peraonnel in general being trom the upper and wealthier claasea of 
England. As a result the expenses of a student attending thil college 
are greater than in the average college at oxtord. 

During accused's first two years at Christ Church he established an 
enviable record and apparently bore a reputation beyond reproach, both 
as a gentleman and a scholar. The Rhodee Trustee at oxtord in variou1 
reports classified him as •a sound and steady type•; ttprobably the most 
able, academically, of the United States Army Rhodes scholara•;"hia 
conduct and character have been irreproachable•; •a man of sterling 

· character•; "has worked industriously•. His efficiency reports tor theae 
two year., rendered every third month by the Military Attache, reter to 
him as •an exo.Uent otticer• and he is g1 ven a general rating of 
uoellent, With trom two to thrH rating• ot superior on aome reports. 

Accused wa• also accorded the distinct honor of being elected to 
memberehip in the highly exclusive Bullingdon Club at oxtord, a hunting 
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and riding organization that derives its membership trom "England's 
first families,••• whoae social and financial position W6S assured•. 
Few it any other .American Rhodes scholars were similarly honored. As 
an additional distinction accused was selected as the first .American 
captain of the oxtord Polo Team. Truly it can be said from a atud7 
or this record that until December, 1933, this young officer's tuture 
appeared to hold unlimited possibilities both tor himself and the 
aerTice that had afforded him hia opportunities and to which he had 
apparently dedicated his lite. 

4. lri th theae introductory atatementa, the Board ot Review proceed• 
to an analysis and discussion or the evidence under the specifications 
and charges. 

~. CHARGE I: Violation or the 95th Article of war. 

Specification ls In that Second Lieutenant Lawrence 
Herbert Rogers, Cavalry, being at the time a Rhodes 
scholar and a student at the college known as Christ 
Church, Oxford University, Orlord, England, did, at 
London, England, on or about March 12, 1934, in reply 
to an official· conmunication, dated .Me.rch e, 1934, 
from Lieutenant Colonel Cortlandt Parker, Field 
.Artillery, then American Military Attach•. at London, 
England, to submit a atatement showing his whereabouts 
and the reasons tor his absence from Oxford University 
on February 3' and 25, 1934., and lib.ether or not, during 
said period, he was required to be present at oxtord, 
did, at London, England, on or about March 12, 1934, 
with intent to deoeive and mialead the said Colonel 
Parker, state in an official conmunication, dated 
March 12, 19341 to the said Colonel Parker that--

. "Leave was finally granted" 
and tbat-

•The leave was spent in London• 
and elsewhere and,--

"having been grented leaTe by the 
college authorities, the matter ia 
or no concern to the university 
author! ties"--, 
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all of which said statements were false and untrue 
e.nd were then known by the said Lieutenant Rogers 
to be false and untrue in that he then well knew 
that no such leave had been granted to him and that 
he was absent without leaTe from the college during 
the period inquired about. 

Plea: Not Guilty. 

Finding: Guilty. 

Specification 2: In that Second Lieutenant Lawrence 
Herbert Rogers, Cavalry, being at the time a Rhodes 
scholar and student at the college known as Christ 
Church, Oxford University, oxtord, England, did, at' 
London, England, on or about March 7, 1934, with 
intent to deceive and mislead, cause to be submitted 
to Mr. R. P. Longden, Jr., Junior Censor of said 
college, a letter, dated March 7, 1934, written on 
the stationery of the American Embassy, signed by Mr. 
Thomas smith, a clerk of the said :Embassy, and ad
dressed to the Junior Censor of said Christ Church, 
in words and figures as follows, 

"Dnbassy of the United States of,America 
London, March 7, l934. 

Dear Sir: 
The absence of Lt. L. H. Rogers from 

OX1'ord on the 24th and 25th of lebruary was 
necessary e.nd unavoidable. It is regretted 
that this absence could not be explained · 
sooner or during the absence it1elt. 

Your1 taithfully, 
The J\lnior Censor, 

Christ Church, Tho1. Sm1th 
oxtord•, 

which 1aid letter was then known to be talH and mi.. 
leading in that the said Lieutenant Roger• knew that 
h11 absence troa OXtord on the 24th and 25th of Febru
ary, 1934, was not necHaary and UD&Toidable but, to 
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the contrary, was wrongful and without authority. 

Plea: Not Guilty. 

Finding: Guilty. 

The evidence a• to theae specifications shows: Frcm ootober 12, 
1933, to April 6, 1934, accused occupied rooms at a University lodging 
.hou•e conducted by Mrs. Gertrude Filer at Oxford (Pros. Ex.,). Under
graduates of Christ Church were required to be in their lodgings tran 
12:30 a.m. until 6:00 a.m. unless leave or absence was officially granted 
(Pros. Ex. 8). Accused absented himself without leave from his lodsing' 
and college on the evening or February 24-25, 1934, which tact was 
reported to the J'Unior Censor ot Christ Church on· February 25 (Pro•• Eu. 
~,5,6,7,8,9,10,ll,12). On the following day this official interviewed 
accused,at which time the latter admitted that he was absent trom hia 
lodging on the evening of February 24-25, but aw.te4 that "he had been 
absent on unavoidable business of a confidential nature which he was not 
at liberty to disclo••"• '!'hereupon the J'Unior Censor •gathered the 
impression that he had been called away on service of a confidential 
nature for his govermnent", and •told him that he regarded the action. or 
the authoritiea *** aa unsatisfactory but aaid that it a aatiatactory 
authorization waa sent to me thia would autt!ce to ezcuse hia•. 1!3.ere
upon the J'Unior Censor •required" aoouaed to procure from the .American 
Embassy a letter authorizing hia absence or February 2'-25. Accused 
stated that "he would be unable to get the nature or the buaineu dis-

. closed•, and was told that an authorization without details would suffice. 
subsequently the Junior Cenaor reiterated hia "requeat• tor the letter 
of authorization, absence without leave being regarded •aa a aerioua 
offense against the college diacipline" (Proa. Ex. 8). The Senior Censor 
ot Christ Church also discusaed accused'• absence with him and received 
approximately the same information a• waa ginn the J'Unior Censor. Thia 
laat ottis,ial also insisted that accused produce a leUer ot authorizaUon 
tor his absence (Pros. Ex. 9). 

On the athrnoon ot March '1, 1934, accused entered the Jmerican 
:&nbaaay in London and accosted Thcmaa 5m1th, a clerk therein. In the 
conTeraation that enaued aceuaed a'\ated that he ha4 been absent tn>m hia 
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college tor a day or two and that it was necessary tor him to have a 
letter to the·J"unior Censor authorizing the absence or he would be 
suspended or expelled trom the college. He gave no reason tor hi1 
absence, which he apparently regarded as a trivial matter, but stated 
that a satisfactory one could be supplied. smith suggested that the 
letter be obtained 1'rom the.military attache but accused replied that 
he was not in his office and tturged on me• (Smith) •the necessity for 
his having.this letter••. The clerk 1'inally acquiesced, and accused 
made a rough draft, which was typed and which Mr. smith signed, as 
follows: 

., .. . . "Embassy of the United States of America 
London, March 7, l934. 

,, ;: ~, Dear Sir: i · , .. , , . ..; -
, ,, , ·•, · '. The abaence of Lt. L. H. Rogers from oxtord on the 

.. . : < .24th and . 25th. of February was nec11sary end unavoidable • ~· ,. : 

, ,-. ,~t 1s regretted that thia abaence could not be e:1plained 
·. sooner or during the absence itself. 
· Your• faithfully, 

The ~JUnior Censo;~ , : 
.· , .. ; .Christ Church, Thos. sm1 th 
., .',. : .· , . '·: ·· OX1'ord. • . 

The latte/ 
0

,ras mailed by Smith (R•. 343, .:Ex. 10) • It was received by- the 
Juni.or C.ensor on .March: 8 and was accepted by the college authorities as 
a confirmatio:q.of:accused1 s statements regarding his absence, although 
they ."were dissatisfied with the employment of undergraduates on Govern
ment service during term time• (Pros. Exs. a,;). 

On March .8 the clerk, sm1 th, showed Lieutene.Dt Colonel Cortlandt 
Parker,.Military Attache, London Embassy, a copy of the letter that he 
had written for accused.the day previous. Colonel Parker thereupon, on 

· March, ,8, · wrote accused an official letter directing him to submit witbout 
., delay to the military attache's of1'ice a complete stateimnt showing (a) 

the circumstances under which he secured trom Mr. Smith the letter of 
March. 7; (b) accused's whereabouts and reasons for his absence on the 
days in question; (o) the ne.me of the Junior Censor to whom the Snith 
letter was,. suanitted and what verbal report accused made to the Censor; 
(d) .. lVllether. during the period February 24-25 accused was required by 

.. University,authorities to be present at OXtord and, 1:f so, for what 
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purpose. On March 12, four days later, accused appeared at the l!mbasay 
and endeavored to make a verbal statement to Colonel Parker. He was 
denied permission to do so until he had submitted a written statement 
in compliance with Colonel Parker's direction contained in the letter 
ot March a. Accused then prepared in the l!mbasay a letter addresaed to 
Colonel Parker e.nd dated March 12, and bearing accused's signature, in 
which he stated inter alia, "Leave was finally granted•, "The leave 11a1 
spent in London•, and 'iiiiiving been granted leate by the college authori
ties, the matter 1a of no concern to the university authorities•. Ac
cused consumed from fifteen to thirty minutes 1n the preparation of this 
letter, after which it was signed and submitted by him to Colonel Parlcer •. 
Following this, accused verbally stated to Colonel Parker •that the Censor 
at Christ Church had at first declined to authorize his abaence but when 
Lieutenant Rogers said he had to go on business the nature of which he, 
Lieutenant Rogers, could not disclose, the Censor asked tor a letter to 
g1ve to the Dean• (Pros. Ex. 11). 

Accused, testifying as a witness in his own behalf, admitted that 
he was absent without leave on February M-25 (B. 250,335), and that 
when called to account for his dereliction by the Junior Censor he at 
first offered no defense. When it was suggested by the Censor that , 
accused had been engaged 1n government business while absent accused 
denied this but gained the impression from the suggestion that the Censor 
was endeavoring to find an oxcuse for him (R. 251). Later, when pressed 
for a letter by the college authoritie1, he went to the American l!)nbassy 
and procured Mr. Smith to write the letter of March 7 as an explanation 
of his absence. He admitted that the wording of the letter was his and 
that it was false (R. 254, 342-344). Accusea. further tesUtied "that when 
called upon by Colonel Parker for an explanation of the circumstances 
surrounding his absence and the writing or the Sm1th letter, he, in an 
official communication addressed and delivered by him to Colonel Parker, 
stated that •leave was finally granted•, •the leave was spent in London•, 
and 9haV1ng been granted leave by the college authorities the matter 1a 
of no concern to the University authorities" (R. 262,347}. In defense 
or this action accused stated that at the time the letter was written 
he was being rushed and harassed by Colonel Parker, and that he did not 
have time to consider the import or his words, although he now realizes 
that he ttwas wrong at that time" and that his choice of the word •leave" 
was'Unfortunate• (R. 262,332). He admitted that he had gone to London 
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on February 24, where he spent the night. The next day he lett trom. 
Hendon and flew to a •small point• on the seacoast, where he stayed 
overnight and returned to London the next day (R. 337). He attempted 
to Justify the statement that •leave was tinally granted" and his use 
ot the word "leave• in the letter by testifying that, because he had 
received no punishment tor his absence without leave at the time the 
letter was written, he considered that the college authorities had 
condoned his absence and granted him a •retroactive• leave (R. 349). 

The foregoing, in the opinion of the Board ot Review, clearly 
establishes all of the easential avermenta or Specifications land 2, 
Charger. Indeed, they are virtually admitted by accused in his owa 
testimony which closely borders on a ocnfession of the offenses charged. 
His attempted explanation of his use ot the word •leave• in his communi
cation to Colonel Parker 11 disingenuous and unconvincing. 

' The sole legal question presented is as to whether the offenses 
charged were properly laid under the 95th Article of War. Certainly 
there can be no question as to Specification l, which alleges the making 
of a false official statement with intent to deceive a superior otficer. 
Offenses of this nature have always been recognized as falling within 
the purview ot this article. Accused's act ot causing to be submitted 
to his academic superior, the Junior Censor ot Christ Church, Oxford 
University, with intent to deceive and mislead the latter, the letter 
signed by Thomas Sm1th, a clerk in the American Embassy in London, con
taining an excuse tor accused's absence from 0%ford University which ac
cused knew to be false and misleading 1a closely related to the otfenae 
of knowingly making a false official statement and e:xhibi ta accused aa 
morally unworthy to rt:main an officer of the JJ:m.y. Thus, Specification 2 
also talla within the purview of the 95th .Article ot War. 

For these reasons the Board is of the opinion that accused stands 
properly convicted ot Specifications land 2, Charge I, and that th• 
ottenaes alleged therein are properly laid under the 95t~ Article or War. 

e. Specification 3, Charge II In that second Lieutenant 
Lawrence Herbert Rogers, Cavaley, then on duty aa 
a Rhodes scholar and student at the college known 
as Christ Church, Oxford, -1an4• With an annual 
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net income of not less than $3000.00, auf'ticient 
tor ell hia proper and reasonable requirement•, 
did, at oxtord e..ud London, Engl.and, during the 
period tram l J'anuar'1, 1933, to l April, 1934, un
necessaril7, wrongfully and with a reckless dis
regard ot his ability to meet the same, incur debta 
and obligation.a, in exoe1s of his said income, to 
the amount ot approximately $33~.oo, which aaid 
debts and obligations are all past due and unpaid 
to the scandal and disgrace of the military service. 

Plea: Not Guilty. 

Finding: Quilty, except the figures •$33~.oo•, sub
stituting therefor the figures •t2448.3l": 
of the excepted figures, not guilty, and ot 
the substituted tigures, guilty, 

'!'he eTidence aa to this specification shows, During the period 
January 1, 1933, to April l, 1934, accused's total income as an officer 
of the A.rmy and a Rhodes Trust beneficiary amounted to $'759.4.6, or 
a yearly average of $3807.00, and that during the same period he in• 
curred debta 1D. exceas ot this income to the amount of $M48,00, all 
of which were past due and unpaid at the time these charges were dratted 
(R. 139,351•35', Pros, Ex• .U}. Accused in a statement made to an 
inspector admitted that he had no regular source of incane other than 
hia pay and allowances as an officer ot the Amy and what he derived 
trom the Rhodes Trust (R. 166). By th~ testimon7 of oxtord officiela 
and tomer Rhodes students 1t na shown that trom six to seven hundred 
pounds was more than ample tor the annual •XP•ns•s ot an Oxford scholar 
ot accused•• standing and social position, whereas accused•• yearly 
in.cane was more than eight hundred and eighty-two pound• (Pros. xxa. 
8,U,23,M,~,'1.). Examples of speoifio expenditure~ made by accuaed 
during the period 1a question tollowa 

. July 12, 19SZ - l pair field boots J;pprox. teo.oo (Pros,Ex.26} 
• • 2&;ul.7 15, 1933 • l pair apura • 9.00 

May a, 1933 - l nit • 60,00 • • ,:r 
Jan. 22-Mar. a,,193' ~ Lltuor • 4.0,00 .. ~ 
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Feb. 23, 1g33 - Blazer with embroidered badge l].0.00 (Proa.Ex.30) 
May 31, 1 g33 - 2 pairs flannel trouaer1 1e.oo • 31" Nov. 4, 1933 - 3. 1hirt1 19.00 • • 32 
Mar. 16-29, 1~34 - Hotel bill '°a.oo • 3'" Oct. 18, 1g33 - 1 suit 67.00 38" " Nov. 15, 1g33 • 1 jacket 35.00 • • 38 
April 26, lQ33 • 6 shirts 30.00 • • 39 
April Ee, 1g33 - 12 collara 10.00 • 39" April 26, lQ33 - 8 sleeping auit1 20.00 • • 3g
Mar 1a, 1;33 - 6 pair 1oclc1 13.00 • • 39 
1Une a, 1933 - 2 pair brae•• 5.00 • • 39 • 

Numerou1 expenditures for sporting goods, athletic equipment, and luxuriH, 
including the rental of polo ponies, appear among the exhibits. Accuatd, 
while testifying as a W1 tneH, admitted 0W1ng the bills he is alleged to 
haTe contracted between the period January 1, 1933, and April 1, 1Q34, 
with the exception of one item of $21.17, but denied that they were past 
due (R. 353,3154,356) •. He contended that because of his social poaition 
and polo playing it was necessary tor him to spend more money than the 
average OXford student. 

The foregoing evidence clearly warranted the finding of guilty or the 
specification, with such exceptions and aubatitutions as were made by the 
court. There can be no question that it is wrongful for an officer or 
the Army unnecessarily to incur debts which he can.not reasonably expect 
to meet. such conduct· reflects unfavorably on both the individual con
cerned and the service which he represents. However, in the opinion of 
the Board, such extravagance on the part of an officer ot the .A:mJy as here 
disclosed cannot be tanned conduct unbecoming an officer and a gentleman 
such as that denounced by the g5th Article of war. 

The Board is therefore of opinion that the record is legally suf• 
ficient to·support only so much or the finding of guilty of Specification 
3, Charge I, aa invol~es a finding of guilty of the specification in 
violation ot the 96th Article of War. 

7. CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Lawrence 
Herbert Rogers, Cavalry, did, at London, England, 
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on or about January 24, 1933, knowingly, unlawfully 
and feloniously falsely pretend to Major w. T. Pigott, 
Infantry, that a remittance in an amount of more than 
iJ.eO, then approximatel7 $80().00 in American currenc7, 
was on its way to him, the said Lieutenant Roger,, 
trom a be.Ilk at Casper, Wyoming, which said pretense 
was false e.nd fraudulent in that the said Lieutenant 
Rogers then well knew that there was no such remittance 
on i ta way W him from such a bank and thet he had no 
reasonable ground for believing that any such remittance 
was so on its way; and by said talse pretenses, with 
intent to defraud, did unlawfully and felonioualy ob
tain trom the said Major w. T. Pigott the latter•a 
written guarantee to the aaidUoyd•s Ballk, Ltd., dated 
January 24, 1933, of the payment to said Uoyd•a Bank, 
Ltd., on demand upon him of all money and liabilities not 
in excess ot iJ.70, approximately $860.00 in J.merican 
currency, whether certain or contingent, primarJ' or 
collateral, then or thereafter owing or incurred to the 
bank trom or by the said Lieutenant Rogers; the total 
amount of which indebtedness and liability •o incurred 
by uaing said guarantee for that purpoae ia now apprcxi
mately iil.70, all or which is still past due and payable 
and a legal obligation ot the said ltlJor rigott to aaid 
Lloyd's Bank, Ltd. 

Findings Guilty. 

Specitication ft, Charge Is In that Second Lieutenant 
Lawrence Herbert Bogera, caTalry, being at the time 
indebted to Lloyd' a Bank, Ltd., 0%tord, Engl.and, in the 
,um of approxillatel7 i.160 (approximately $800.00 ill 
.American currency) 1 payment ot which had been guaranteed 
by a guaranhe in the amount ot lsl.'10, dated January 24, 
1933, by Major w. !'. Pigott, Infantry, did, at London, 
England, on or about J'ebruary 24, 1933, falsely and 
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traudulently and with the intent to deceive and 
mislead state to and inf'o:rm the said Major Pigott 
that the debt covered by the guarantee ot said Major 
Pigott, dated January 24, 1g33, had been paid, and 
that he, the said Major Pigott, was no longer in
volved 1n any tinancial responsibility in connection 
with his guarantee of January 24, 1933. 

Pleas Not Guilty. 

J'inding: Guilty. 

The evidence as to these specifications ahowss On or about January 
16, 1933, aocuaed entered the office 1n the American. l!mbaasy, London, ot 
Major w. T. Pigott, now retired, then Assistant Military Attach,, and 
requested or Major Pigott permission to use his name 1n connection with 
an application being made by accused tor a loan at Uoyd'a Bank, OX:tord. 
Accused at that time stated to Major Pigott •that this was a very temporary 
accommodation since he expected money, covering more than the amount of the 
loan tran his bank at caaper, Wyoming, at any time within the next tew 
days, and that he merely wanted to know it he could uae my name 1n case 
there might be eome delay 1n the arrival of the mone7". Major Pigott 
thereupon gave accused pe:rmiasion to so use his name. On or about January 
U, 1933, accused went to a hospital 1n London, where Major Pigott was at 
that time recuperating from an appendicitis operation, and stated to the 
Major •that throll8h some inexplicable delay the expected remittance trcm 
his bank at Casper, Wyoming, had not arrived, and as he desired very much 
to have the money as soon as possible would I sign a document trom Uoyd•s 
Bank, oxtord, which would enable him to get this money. R• turther stated 
that he expected to receive the money from C&sper, 'l'Jm1n«, within a tew 
days at the ..,st•. Major Pigott made DO inquiries or accused as to his 
financial atand1JJ8 ~cause he believed acouae4•a •'tat•ent that the money 
was en route trm caaper. Oil both January 18 and M, l93S, aceuHd 
represented to Major Pigott that tunds in exoHs or the amount ot the 
loan he desired were on their way to him. trcm Caaper. 1tel7ing on aocuae4'• 
repreaentationa, Major Pigott signed a doeument guaranteeing, in the form 
alleged, accused• s payment to Uoyd' • Bank, Ltd., O:ttord, England, u 
amount not in uceaa ot iil70, or approxiately teeo.oo, w1 th interest 
thereon from demand at the rate or five per oent per annum.. 
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On or about February 26, 1933, Major Pigott, while still recuperating 
from his operation at Rottingdean, SU.sex, England, received a letter 
from accused in which he stated that •the expected remittance had arrived 
trom Casper, Wyoming, that the debt covered by my guarantee had been paid 
and that I was no longer involved in any financial responsibility in 
connection with h1m". Major Pigott thereupon •considered the whole afta1r 
a1 closed*** dismissed it completely from my mind*** and did not keep 
Lieutenant Rogers' communication•. He received no further canmunication, 
either wr1tten or verbal., trom accused concerning the matter. 

on or about J'tlne 1, 1934, Major Pigott received a letter from Uoyd, • 
Bank, OXtord, notifying him that accused had failed to pay the em.cunt 
owing the bank and calling upon Major Pigott, under the tems ot the 
guarantee signed .ranuary 24, 1933, tor payment of iil.64, 14 pence and 11 
shillings, or $562.44. Thie letter was the first intimation that J.bjor 
Pigott received that acoused had not discharged the obligation. Upon 
receipt of a second request from the bank tor payment of the amount, Major 
Pigott asked that the matter be held in abeyance pendiJl8 adjuatment of 
accuaed•s affairs (Proa. lb:. 13). The debt was finally paid by accused 
November 10, 1934, wt th the proceed.a or a gift. At that time it amounted 
to $8"1.~3, principal and interest (R. 356,'17). 

J.ccused, under date or .ranuary 19, 1933, wrote the Wyan1ng National 
Bank, Casper, Wyoming, requesting a loan ot $500.00 tor aix months. In 
this letter he stated, •r realize that my cash balance 1• low•. The 
bank, on February 7, 1933, replied that at that time accuaed's known 
assets consisted of approximately $138.00 cash on deposit, 250 shares ot 
stock or a market value or about $1.00 per share, and an 1ns\ll'ance policy
worth a loan value ~r t].so.oo, or total assets or about t5'10.00, and tor 
that reason declined to make the loan (Pros. Ex. 14). 

Accused in his testimony stated that in .Tanuary, 1933, he was beiJJg 
pressed tor a sum ot money to pay for an operation on a lady, who later 
became his wife, and that there was an element ot blackmail involved in 
the matter. He admitted obtaining Major Pigott' a signature to the 
guarantee and further e.dmi tted that at the time he obtained the l!lignature 
there were no tunda en route to him from his bank in Casper and that he 
had no reasonable grounds ror so beliertng. H• Tigoroualy denied, however, 
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that he made any such representation to Major Pigott but claimed that 
because of the lapse of time he could not recall the exact circumstances 
surrounding the transaction. He further denied writing or otherwise 
advising Major Pigott that the obligation had been discharged and claimed 
that his sole communication with Uajor Pigott 111. th reference to the matter 
consisted ot a more or less frivolous conversation, but admitted that he 
did inform Major Pigott 1n this conversation that he had reduced the debt 
•somewhat" and that Major Pigott had no cause to worry. He also charged 
that Major Pigott was a prejudiced witness because of a desire to force 
accused to pay the debt (R. 304-311,399-407). ' 

It Major Pigott is to be believed, accused is gu11ty of every 
allegation of the two specifications and charges under consideration. 
On the question ot veracity the court chose to accept the testimony ot 
Major Pigott and to reject the testimony of accused. such was the 
prerogative ot the court and in the opinion ot the Board the power waa 
not abused. Accused admits that he was desperately in need or funds at 
the time the representations were made, thereby attording a motive tor the 
alleged offense. He further admits that he asked Major Pigott to sign 
the guarantee, but professes not to remember what he said to induce the 
signature. Is it possible that a man of accused's brilliant mind could 
in a period of less the.n two years suffer a complete lapse of memory on 
a matter of such vital importance to him? On the other hand, Major 
Pigott•s testimony as to what took place on this occasion is full, clear 
and convincing. rt rings true, it is a fair and reasonable account and 
interpretation of the type of conversation that might be expected under 
similar circumstances. Certainly no officer of Major Pigott•s age, 
experience and intelligence would guarantee the payment of epproximately 
$850.00 by one drawing the salary of a second lieutenant without some 
very compelling representations as to the ability of the latter to meet 
the debt when it fell due. There can be no question as to the ralsity 
of accused's representations. He admits, as alleged in the specification, 
Charge II, that no rem1 ttance was en rouh to him from a bank and that 
he had no reasonable grounds for so believing at the time he obtained 
Major Pigott•s signature to the guarantee. The falsity of the repre
sentation is further established by testimony showing that accused did 
not even write his bank in Casper requesting a loan until three days 
after he first represented to Major Pigott that a remittance 118.S en route 
to him trom that bank. 
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The court also chose to accept Major Pigott'• testimony OTer that ot 
accused with reterence to the allegation ot Speoitication 4, Charge I. 
The f'onner states that on or about February Be, 1g33, accused adviaed 
him by letter that the obligation coTered by the guarantee had been di1-
charged and that he, Major Pigott, na no longer bound. The accused denied 
this but his version of' an alleged conversation with Major Pigott regardizia 
this phase ot the matter 1a 10 unreasonable and improbable as to be un
worthy of' belief. Accused would have the court believe that :Ltljor Pigott, 
knowing that he was bound on a guarantee in the sum of' approximately 
$8!50.00, treated the matter of the discharge of' this obligation b1 the 
principal ae a mere joke. Accused admits that on the one occadon he 
1tated that he discuased the matter with his guarantor he intormed hilll 
that the debt had been J"8duced. A• a matter of' tact it had not been 
reduced and accused must have known that this statsment na talae. He 
may not now be heard to complain that the court ref\laed to accept his 
testimony over that ot Major Pigott, when he virtually a~itted that oa 
one occasion, concerning a most important element ot the tranaactioa, 
he had lied to his guarantor, the man who befriended hilll in his hour of 
need. Accused would have the court believe that Major Pigott waa a 
prejudiced witness and hence unworthy of' belief; prejudiced, as accuaed 
said, because he hoped by making out a strong caae against aocu.se4 to 
force him to pay the debt and thereby relieve himself of reeponaibility. 
This strange and tantaatic reasoning 11 shared by accused's ciTilian 
counsel and expressed by him both in a brief' filed w1 th the Board of' ReTiew 
and in a personal appearance before the Board. such conclusions could only 
be reached by ignoring 'the tact that Major PigoU muat have known that, 
it his testimony were accepted by the court as true, accused•• dilllliesal 
from the senice, if not hia conr:lnement, must neceHarily follow, thereb7 
destroying whatever hope Major Pigott might have entertained ot forcing 
accused to meet his obligation. Had Major Pigott•• testimony ~een in
fluenced by persoilal interest it would have been to hie advan~e to make 
it as mild•• possible in order to have accused retained in the service. 
Major Pigott further knew that accused's trial would almost certainly 
follow accusations by a brother officer ot the making of false pretenae• 
and conduct unbecoming an officer and a gentllm&ll. In Tiew ot 1,hese 
recognized tacts, accused•• contention or prejudice, baaed on per•onal 
interest on the part or Major Pigott, must tall of' 1 ta own weight. 
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The Board haa discussed the evidence relating to these particular 
apeciticationa at eome length becauae they are regarded aa "\he 1110st 
serious ot th• numerous ot!enses charged to accused, and because, unlike 
most ot the specifications and charges, the guilt or innocence ot ao-
cused depends upon a question or veracity between him and a single witness. 

Specit'ication ,, Oharge I, alleges the making of a fe.lse and traudu
lent statement by accused with intent to deceive a brother o:rticer con
cerning a financial transaction of some magnitude 1D which the two were 
involved. The specification does not charge, nor the evidence show, that 
the alleged false statement was made in any official cape.city. Thia f!'\ct, 
however, does not; in the opinion of the Board, preclude a conviction 
under the 95th Article of war. That article denounces offenaea unbecoming 
an officer and a gentleman e.ad the tacts alleged and- proved as to this 
specification reveal a course of coilduot on the part ot accuaed wholly 
incompatible with the status ot an officer and a gentleman. 

'J'or the reaaona above set forth, the Board is of opinion that accused 
stands properly convicted of the Specitioa.tion, Charge II, and Specifi
cation ,, Charge I, and that each specification was laid under the proper 
Article of War. 

8. SpeoificaUoD ~. Charge Is In that second Lieutenant 
Lawrence Herbert Rogers, Caftlry, did, at London, 
England, on or about April 19, 193', W1th intent to 
deceive and injure, wrongfully and unlawtully make 
and utter to The Dorchester Hotel, London, :!ngland, 
a certain check in words and figures a• follows, 
to wi't: 

"NO GR 1894 London, 19 April 1934 
L 

To WYOMING NATIONAL BANK (Two-pence atsmp; 
CASPER, WYa.nNG left-aide view 

of :race of King 
George V) 

Pe.7 to The Gordon Hotel, Ltd., or order 
Four hundred and eight••••••••••••••••dollara 
Iii $408.00 
tees ,.21 

L.H.R.$41.2. 2l 
LAWRENCE H. ROGERS•, 
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in payment of that amount ot money owed by the 
ea.id Lieutenant Rogers to the said Dorchester 
Hotel tor aervicee and accommodations previously 
furnished by eaid hotel to the Hid Lieutenant 
Rogers, then well knowing that he did not have, 
and without any reasonable expectation that he 
would han, sutticient funds in said bank tor the 
payment ot said check. 

Plea: Not Guilty. , 

Find1ng: Guilty• 

Specification 6, Charge I: In that second Lieutenant 
Lawrence Herbert Rogers, Cavalry, did, at ox:tord, 
England, on or about April 16, 1g34, with intent to 
deceive and injure, wrongtully and unlawtully make 

, and utter to Mrs. G. l!'. Filer a certain check·in 
words and figures as tollon, to wit: 

WYOMING NATIONAL BANK 
go-10; 

Ca.aper, W,oming, 16 April 193' No ••••• 
Pat to the 

order of Mr•~ o. r. Filer fees ,.76 
$350.00 Z54.76 

'1'hrN hundred and titt7......................Dollara 

LAWRENCE H. ROGERS•, 

in payment ot Hrvicea and accommodaUona previo\lsly 
turniahed by the said Krs. G. ·l!'. J'iler 'to him, then 
well knowing that he did not han, and w1 thout any 
reaaonable expectation that he ahould have, aurticient 
tunda in aid bank tor the payment ot aai4 check. 

Plaa I Not Guilty. 

J'inding1 Quilty. 
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The evidence as to these specifications shows: During the month ot 
March, 1934, accused became indebted to the Dorchester Hotel, London, in 
the sum ot $408.00, as a result of his having been a guest at the hotel. 
On April 19, 1934, accused, 1n payment or this indebtedness, tendered the 
hotel a check dated as ot that date, drawn on the Wyoming National Be.nk, 
Casper, Wyoming, in the sum of $408.00, payable to The Gordon Hotel, Ltd., 
and bearing the signature ffLawrence H. Rogers•. The Gordon Hotel is the 
holding company ot the Dorchester Hotel. The check was negotiated in 
the usual way and was returned dishonored (Pros. Exs. 5,6,16,34). 

On April 16,.1934, accused was indebted to his lodging housekeepe-, 
Mrs. G. F. Filer of Oxf'ord 1n the sum of $350.00 tor board and lodging 
furnished him. on that date, in payment ot this indebtedness, he tendered 
her a check dated April 16, 1934, drawn on the Wyoming National Bank, 
Casper, Wyoming, in the sum ot $350.00, payable to Mrs. G. F. Filer, e.nd 
bearing the signature "Lawrence H. Rogers•. This check was also negotiated 
in the usual way and returned dishonored (Pros. Ex.,). 

On April 16 and 19, 1934, accused had on deposit at the Wyoming 
National Bank the sum ot $34.56, and for that reason the bank refused 
payment of the checks payable to The Gordon Hotel and Mrs. G. F. Filer 
(Pros • .Ex. 17). The checks had not been made good at the time of the 
trial (Pros. Ex. 16). 

For accused's explanation or his actions in giving these checks we 
quote from the excellent review of the assistant staff judge advocate: 

"*** Accused's explanation with reference to the checks 
for $408.00 and $350.00, a total of $758.00, drawn on the 
Wyoming National.Bank at a time when his account in that bank 
was less than $40.00 is amazing. He claims that during his 
stay at Oxford University he had met a Mrs. Rita Clive, a 
young divorcee, who had later married an American named V...r. 
Alexander Fink, and that while this yoUDg woman was on a trip 
with her husband--apparently their honeymoon--she had written 
him that her husband, having more money than he knew what to 
do with, had insisted· on giving her a part of it and that she, 
for no reason at all ottered by the accused, had with the ap
proval of her husband, decided to divide this gift with the 
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accused in the fo:rni of a settlement. While the accused was 
1n arrest in his hotel in London, Mrs. Fink, who had returned 
to England, called and asked him to come out and see her and 
her husband. When the accused explained that he we.a in arreat 
and unable to come, Mrs. Fink then asked him about hie debts, 
Which accueed had previously discussed with them. Accused 
stated that they were moat preseing and embarrassing, whereupon 
Mra. Fink came to the hotel w1 thout her husband, who had gone 
to Paris, and then made the unusual and amazing proposal that 
ahe would have her brand new husband immediatel7 send to the 
accused's bank at Casper, Wyoming, at least $1500.00 and would 
thereafter make a settlement on him tor an indefinite time in 
the smount of approximately $3000.00 a year. .Mrs. Fink then 
apparently left to join her husband in Paris, and the accused, 
relying on this praniae, but without making any effort whatso
ever to ascertain whether or not this unusual and unexpected 
gift had been sent to hia .American bank by a comparative 
stranger and the husband of a new young wife who had been the 
fonner acquaintance of the accused, began immediately to draw 
checks on his Wyoming bank on the asaumption that Ur. Fink 
would have money there to take care of them. The atory is 
incrN!ible and, as would be expected, no such remittance waa 
forthcoming. Even if one should permit himself to believe the 
accused's statement that he had been promised 1hia bount7 in 
thia unusual transaction, his conduct in drawing check• 1n 
reliance upon the ae.me without making any effort to verify hie 
bar.le account is totally inexcusable, and is sufficient in itaelt 
to sustain that part of the allegation which alleges that he 
gave the checks without sufficient funds in the bank and without 
having any reasonable expectation that he would ao have them. 
The incredibility attached to the accused's fantastic explanation 
is increased by the further ract that even after hie return to 
America be made no effort ror several weeks to verity the receipt 
of the expected remittance in his lfycming bank, and 'that although 
he was pressed tor funds and hopelessly involTed in debts which 
he left behind in England he made no further effort to draw 
upon the balance of approximately $600.00 or .1700.00 which would 
have still been to his credit at the Wyoming bank had any such 
remittance been forwarded there for him. The only reasonable 
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conclusion is that the accused when confronted with the 
necessity of paying a hotel.bill of $412.21 and the more 
important and pressing bill of $350.00 to his landlady 
at Oxford, where his personal and household effects were 
still stored, resorted to the temporary subterfuge of 
paying these debts with worthless checks" (R. 284-289, 
379-391) • 

A deposition was sent to Mrs. Fink at Paris but she declined to 
testify (Def, Ex, 2). 

For reasons apparent the Board is of opinion that the evidence 
clearly warrants the findings of the court on these specifications and 
that the offenses charged constitute violations of the 95th Article of War. 

9, Specification 7~ Charge Is In that Second Lieutenant 
Lawrence Herbert Rogers, Cavalry, did, at Oxford, 
England, on or about March 5,"1934, with intent 
to deceive and injure, wrongfully and unlawfully 
make and utter to Mra, G. F, Filer a certain check 
1n words and figure, a, follows, to wit: 

"No. PC 97824 5 7 0 4 8 
March 5, 1934 

National Provincial Bank Limited (TWo 
Cornmarket Street Branch pence 

OXFORD stamp) 
Pay Mrs. G, F. Filer or Order 
Forty pounds only•••••••••••••••••••••••••••
i,40 : 0 : 0 

in payment of services and accommodations previous
ly furnished by her to him, then well knowing that 
he did not have, and without any reasonable expecta• 
tion that he should have, sufficient funds in said 
bank for the payment of said check, 

Plea: Not Guilty. 

Finding: Guilty. 
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The evidence as to this specification shows: On March 5, 19:34, 
accused was indebted to his landlady, Mrs. o: F. Filer, in the sum ot 
forty pounds for board and lodging furnished him. On that date, in 
payment of this indebtedness, he tendered her a check dated March 51 1934, 
drawn on the National Provincial Bank of oxrord, in the sum or forty 
pounds, payable to Mrs. G. F. Filer, and bearing the signature "Lawrence 
H. Rogers•. At the time this check was uttered accused requested Mrs. 
Filer to hold it for two weeks before presenting it for payment. She 
complied with this request and when it was negotiated two weeke later 
it was returned dishonored (Pros. Ex. 4). 

Accused testified that at the ti:lne he gave Mrs. Filer this check 
he asked her to hold it until he told her to deposit it, but denied naming 
e.ny specific time when she should deposit it. He admitted that he did 
not have sufficient funds on deposit with the bank on which the check wae 
drawn to meet it. In his own words, he had on deposit •about a pound or 
so• (R. 2gl-293,352). Accused stated that when Mrs. Filer informed ~ill 
that the check had been returned dishonored he said, "What did you expect? 
l told you it would not be good• (R. 293). A deposition was sent to an 
official of the National Provincial Bank but he declined to testif7 •with
out the customer's authority, or a Court Order• (Pros. Ex. 50). A,pparently 
Y.ra. Filer has never been reimbursed for the amount due on this check. 

Here again we are confronted with a question of veracity between 
accused and another witness. If we accept accused's version of the 
conversation that took place between Mrs. Filer and himself at the time 
the check was uttered, he ia innocent of any wrongful act; on the other 
hand, if Mrs. Filer is to be believed, accused ia guilty aa charged. '!'he 
court properly chose to follow Mrs. Filer. Accused's testi:lnony as to thie 
specification is unreasonable and in keeping with his testimony en the 
preceding specifications. The fact that no testimony could be obtained 
from officials of the bank concerned as to the status of accused's account 
at the ti:lne the check was given and at the time of its negotiation is of 
no importance in view of accused's admissions as to this matter while 
testifying as a witness. The court under all the circumstances of record 
was, in the opinion of the Board, fully Justified in finding that accused 
had no reasonable expectation that he would have sufficient funds on 
deposit to meet the check. 
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For these reasons the Board is of opinion that accused stands 
properly convicted of this specification and that the ottense is properly 
charged under the 95th Article ot War. · 

10. Specification a, Charge I: In that second Lieutenant 
Lawrence Herbert Bogera, cavalry, did, at London, 
England, on or about March 14, 1934, 11'1 th intent 
to decein and injure, wrongfully and unlawtully 
make and utter to 1'h• May Fair Hotel, London, 
·England, a certain check in words and figure• aa 
follows, to wits 

re 57048 
"No. l 004.8& l4 March l 934 

National Provincial Bank Limited 
Oormnarket street Branch, 

(TWO-
pence 

OXFORD atemp) 
Pay May P'air Hotel 
IU.even poundl 1b: lhilluag1 1ix pence 
Jillseae 

uwmmo:s s. ROcmBS", 

in payment to the aaid May !'air Hotel of a debt 
incurred at 1aid hotel, then well knowing that 
he did not haTe, and Without haTing ur reasonable 
expectation that he 1hould have, autfieient tund1 
in 1aid bank tor the pa:iffient ot said check. 

Pleas Not Quilty. 

rindinga Quilty. 

'l'he eTidence a1 to this specification ahowa1 On or about Maroh 1,, 
1934, accu.ud became indebted to the May ?air Hotel, London, in the 1um 
of eleven pound•, 1ix shillings ud 11:z pence a, a N1ult of hi1 han.111 
been a guest at that hotel. Re thereupon, in pa1111ent et thia 4e~t, 
tendered the hotel a check date4 March 14,, 1934, 4n.wn on the National 
Provincial BUk, Cormu.rket Strut Branch, o:ztor4, 1n the aum ot eleven 
l)Ounds, ab: 1hUlings, ud six pence, payable to :11117 lair Hotel, a:114 
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bearing the signature "Lawrence H. Rogers•. The check was negotiated 
and returned dishonored. On March 20, 1934, the general manager or the 
hotd wrote accused a letter intonning him that the check had been 
returned dishonored and invited accused's attention to the tact that 
thia was the third such check that accused had given the hotel (Proa. 
ED. 18,19). 

J.ccused tesUtied that the uttering or this check was due to an 
error on his pe.?'1; that 1t was his intention to draw the check on another 
bank Where he did haft sutticient tunda to meet it. H• adm.i tted that he 
did not have autticient tunda on depoai t at the National Prorlncial Bank 
to meet the check at the time it was given by him to the May l!'air Hotel 
(R. 296,S29,S71,Z72). A deposition waa sent to an otticial ot the 
RaUonal Provincial Ball1c but he declined to testify "Without the customer's 
authority, or a Court Order" (Pros. Ex. :50). For anything that appeara 
ill the record this check also remaina unpaid. 

'rhe tact that no testimony could be obtained from otticials or the 
bank concerned as to the status or accused's account at the time the check 
waa given is or no importance in view or accused's admissions as to the 
atatua ot the account. A8ain the court, under all the circumstances ot 
record, ••, in the opinion or the Board, wholly justified in finding 
tha'I accused had no reasonable expectation that he 11Duld have sufficient 
tuAda on deposit to meet the check. 

For theee reasons the Board is ot opinion that accused stands properly 
oonTicted or thia specification and that the offense is properly charged 
under the 95th Article or war. 

11. Specification 9, Charge I: In that Second Lieutenant 
Lawrence Herber'I Rogers, Cavalry, having been 
directed by the Commanding General, Second Corps 
Area, in an orr1c1al camnunication, dated May 25, 
1934, to eubmi t a complete and detailed statemsnt 
or hia indebtednees in England, did, at Governors 
Island, New York, on or about June a:>, 1g34, with 
the intent to deoeiTe and mislead the Ccmmand1ng 
General or the seoond Corps Area, state in an 
orticial communication, dated J\lne EO, 1934, that 
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the list attached to said OommUllication or June 
20, 1934, was--

•a detailed atatement or indebtedness ac
quired by me during my detail in England", 

which said statement was false and misleading in 
that the said Lieutenant Rogers had willtully and 
intentionally omitted trom said list or debts 
debt• amounting to approximately $1757.00, the 
existence or ell or which said anitted debts waa 
then well known to the said Lieutenant Rogers, 
making, as he then well knew, the true total amount 
or his in4ebtednesa approximately $3357.00 instead 
or tisoo.oo, as shown on said list. 

Plea: Not Guil't7. 

!'iDding: Guilt7. 

Speoitication 10, Charge I: In thd Second Lieutenant 
Lawrence Herbert Rogers, Cavalry, having been 
directed by the Comnending General, second C:orpa 
Area, in an of'ticial communication, dated Me.7 ~. 
1934, to submit a complete and detailed statement 
ot his indebtedneaa in England, did, at Governor• 
Island, New York, on or about J'Une ao, 1934, w1 th 
the intent to deceive and mislead the Camnanding 
General ot the second Corps Area, state in an ot
ticial oomnunication, dated June ao, 19~, that the 
liat attached to said communication or JUne 20, 

1934, -·--

•a detailed statement or indebtednesa ac
!luind by me during my de"41l in. England•, 

whioh aid stdement ns ralae and Jl.isleading in 
that the said Lieutenant Rogers had willfully an4 
intentionally omitted from aaid list ot tebta a 
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debt ot approximately JJ.60 (about $8()0.00 in 
American currency) to Lloyd's Bank, oxtord, 
Engl.and, payment of which said debt had been 
guaranteed by Major w. T. Pigott on a guarantee 
dated J"anuary 24, 1933; a debt 1n the sum ot 
ifB.l0.9d (approximately $4,0B.OO in American 
currency}, past due and payable to The Dorchester 
Hotel, London, England, and a debt of approxim.ate
ly il5, or about $75.00 in .American currency, as 
an additional amount past due and owing to 
Bowring, .A.rundel & Company, London, England, the 
existence of each and all said debts then being 
well known to the said Lieutenant Rogera. 

Plea: Not GU1lty. 

Finding: Guilty. 

The evidence ae to these specifications shows1 On May 25, 193-i, 
after accused's return to this country and while he was atationed at 
Governors Island, New York, the Co~ing General, second Corps Area, ill 
an otficie.l written conmrunication, directed accused to aul::mlit em.ong other 
things a complete and detailed statement or his indebtedneaa in Engle.DA. 
No reply having been received to this communication on J\Ule 1,, he we.a 
directed in writing to indicate by indoraement the date a reply might be 
expected. In lat indoraement, dated June 15• aocuaed stated that the 
delay was due to an effort on his part to locate by cable certain trienda 
and that having &scartained •their e.pproxiEate whereabout•• he was ex
pecting a reply •in the course ot the n•rl few days•. H• turther stated 
that upon receipt o:r this reply )le would be able -tully and pt1stactor1lytt 
to reply· to the communication of May 20. He concluded by ate.Ung that it 
no reply were received trom h~s tri ends by June 20 he would com;ply w1 th 
the directions contained in the conmnmication of May 26. 

\ 

.4.ccused having failed to sign this indorsament, it was returned to 
him by 2d indorsement dated June 16. In thia latter communication he was 
warned or the eeriouaneas ot the matter and cautioned to •oaretul.17 weigh 
every statement you desire to make before making the atatemen1 or record•. 
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On June 20, U34, accused addreeaed a wriUen communication to the 
· Caurnanding General, second Corps .Area, in which he stated in paragraph l 
theraot, •J.ttaohed hereto ia a detailed statement ot indebtedness acquired 
by me during my detail in l!:Dgland•. A.ocompanying thia oomnunication waa 
a list ot debts totaling approximately $1632.85 (Pros. Ex. 3). 

On J'Una 20, 1934, at the time accused apecitically reported to the 
Commanding General, S~cond Corps Area, that his indebtedness in England 
totaled approximately $1632.85, his indebtedness in England was in tact 
$3748.99, a ditterence ot $2116.14. Among the bills not reported by 
accused were the tollowinga 

Lloyds Bank, oxtord, England $841. 53 
The Dorchester Hotel, London, Engl.and 408.00 
Bowring, Arundel & Company, London, .England 75.00 
May Fair Hotel 59.21 
Bullingdon Club 190.73, 

all or which were past due and owing at the time the report was rendered 
(R. 138, Proa. Exa. 3,4,5,&,ll,13,16,18,l9,2l,2~,42-47). 

In explanation ot his amiasion or debts trom the list submitted, ao
cused testified that he did not know that a debt or $350.00 owed Mrs. 
Filer and the debt ot $4,0B.OO owed The Dorchester Hotel had not been 
paid by the Wyoming National Bank at the time he rendered his report 
(R. 299,330). Re merely forgot the bill ot $59.21 owed The Me.y Fair 
Hotel (R. 3BQ,373) and the one ot $190.73 owed the BUllingdon Club 
(R. 330,331,374). A.a tor the debt ot $8'1.53, owed the Lloyds Bank ot 
oxtord and guaranteed by !&e.jor Pigott, accused stated that he did not 
consider thia the type ot debt he was required to report. Becauae ot the 
relationship existing between himself and Major Pigott he did not belieTe 
that it was a 4eb11 •tor.which I was or would be eTer pre11ed• (R. 330). 
He did not report the tull amount owed Lesley I: Roberta beca~se he 414 
not "really stop and consider the mathr. It I had I would haTe 
suspicioned that,there was a further amount owed" (R. 369,370). He ad• 
mitted that all the debts charged against him were correct with the 
exception ot one owed ~arvia & Hamilton, llhich he contended waa exces11Te 
to thee.mount or $2l,l7 (R. 353,354). None ot these debts haa been paid, 
with the exception of the one owed Uoyds Bank (R. 355). 



(329) 

SUch evidence requires no extended discussion or comment. All 
essential allegations or the two specifications are Virtually admitted 
by accused in his testimony. His explanations of his failure to report 
all or hie debts as directed are absurd and incredible. He received 
the order to report the debts on May 25, and rendered his report on 
.Tur.a ro. In the meanwhile, he was officially warned to weigh carefully 
every statement made in his report, yet, despite this opportunity for 
thought and in the face of this specific warning, he rendered a repori 
showing lea• than half or his true indebtedneaa, C111itting debts tote.ling 
$2ll6.l4. Among these were such 8IIK)Ullts as $841.53, $408.00, $350.00, 
$75.00, $190.73, $84.67. The court could not be expected to believe 
that this officer really thought, as he testified, that the $408.00 
and $3!50.00 bills had been paid by him 11'1 th checks given on a bank where, 
as previously shown in this opinion, he knew that he had insufficient 
tunds to meet thElll. Nor could the court be expected to believe that 
accused forgot a debt ot $190.73 to his club, or that he forgot a debt 
of $59.2.l which he had incurred only two months previously and in settle
ment or which he had given a bad check. It 110uld strain human credulity 
to accept accused's story or his failure to include in his report the 
debt or $841.53 due Uoyds Bank guaranteed by Major Pigott. The only 
permissible conclusion under all the circumstances is that accused 
deliberately and willfully omitted the1e debts with the intention or de
ceiving the corps area CO!llllander as to the true status or his financial 
condition; and that hi.a testimony 1t'i th respect to these specifications 
was false. Under such circumstances the court properly tound as it did. 

Spe~irication 9 is 1n part duplicated by Specification 10. HoweTer, 
this duplication in pleading did not prejudice accused's substantial 
rights and it did not attect the sentence adjudged. 

For these reaeona the Board i1 therefore of opinion that the findings 
of guilty of Specifications g and 10, Charge I, are fully warranted by the 
law and the eTidence, and that the offenses charged in the1e specification. 
constitute Tiolations ot the 95th Article of War. 

12. Speoit1oat1on 11, Charge I: In that second Lieutenant 
Lawrence Herbert Rogers, Can.lry, did, at Governore 
Island, New York, on June 15, 1934:, w1 th intent to 
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deceive and mislead the Conmanding General, 
Second Corps Area, state in an official comnuni
cation, dated J\lne 15, 1934, that--

"It has been necessary tor me to send 
a aeries of cables to locate my friends who 
are at present on a world tour. I have 
ascertained their approximate whereabouts 
and em expecting a reply in the course or 
the next few days", 

which said statement was intended to end did refer 
to a friend or acquaintance of the said Lieutenant 
Rogers who he claimed had promised to settle a sum 
or money on him and which said statement was false, 
untrue and misleading in that the said Lieutenant 
Rogers, as he then well knew, had not sent any such 
cablegrams, had not ascertained the approximate 
whereabouts of the alleged friends, and had no 
reasonable ground for expecting a reply from them 
in the course of the next few daya. 

Plea: Not Guilty. 

Finding: Guilty. 

Specification 12, Charge I: In that Second Lieutenant 
Lawrence Herbert Rogers, Cavalry, did, at Governor• 
Island, New York, on or about J\lly 5, 1934, with 
intent to deceive and mislead, state to Major Louis 
A. Craig, The Inspector General's Department, who 
was .then, in his capacity as Assistant Corps Area 
Inspector, conducting an official investigation 
into the financial difficulties of the said Lieu
tenant Rogers, that during the last week of May 
and the early part of J\lne he had dispatched several 
cables by the Postal or Western Union Telegraph 
Company at Lexington Avenue 1n New York City 1n an 
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ettort to locate a Mr. and Mrs. Fink, who had 
agreed to make a money settlement on him, which 
said statement was then known by the said Lieu
tenant Rogers to be false and misleading in that 
he had not dispatched e.ny such cables. 

Plea: Not Guilty. 

Finding: Guilty. 

The evidence as to these specifications shows: Upon receipt ot a 
letter dated :rune 14, 1g34, signed by the Adjutant General, second Corps 
Area, containing directions of the corps area commander that he reply by 
indoraement as to when a reply might be expected to the letter ot May 
25, previously sent to him, accused, in lat indorsement dated June 15, 
1934, addressed to the Commanding General, second Corps Area, stated, 
among other things, 

ff2. It has been necessary for me to send a series ot 
cables to locate my friends who are at present on a world 
tour. I have ascertained their approximate whereabouts and 
am expecting a reply in the course of the next tew d.aysff 
(Pros. Ex. 3). 

On J'uly 5, 1934, Major Louis A. Craig, Inspector General's Department, 
was engaged, at the direction of the Commanding General, Second Corps Area, 1 

in making an official. investigation ffto determine the reasons for certain 
apparent omissions in a letter to the Commanding General in which his 
indebtedness had been covered, and, also, more fully establish certain 
other facts mentioned in that letterff. Accused appeared before Major 
Craig on that date and was infonned of the general purpose or the investi
gation and as to his rights under the 24th Article of War (R. 40,41). 
Accused was then sworn as a witness and in the course or his testimony 
stated to Major Craig that during the last week in 1~y or the early part 
ot J'\lne he dispatched several cables by the Postal or the Western Union 
Telegraph Company on Lexington Avenue in New York City in an effort to 
locate Mr. and Mrs. Alexander Fink, who had agreed to make a money settle
ment on him (R. 171,172). Accused agreed to go with }Jajor Craig to the 
offices of the telegra~h companies for verification of this statement 
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but stated that he doubted if he could find the place from which he sent 
them (R. 179,188). On either J'U.ly tS or 7, after Major Craig had made 
6,l"rangooients to search the files of the telegraph companies for copies 
of the cables, he sent for accused (R. 173). When accused appeared, 
Major Craig informed him that arrangements for the search had been com
pleted. Accused then stated to Major Craig that he had •just discovered 
that no one of these cables had been sent. He stated that the cables 
had been written by him and turned over to his wife for transmission and 
for undetermined reasons had not been sent• (R. 174). Representatives 
of the Western Union and the Postal Telegraph Companies testified that no 
record could be found in their respective offices of cables such as were 
described by accused (R. 120-128). The wife of accused, called as a 
witness by the defense, testified in substance that the latter part of 
May she had a conversation with her husband with reference to the sending 
of some cables to the Finks. Accused wrote out these cables and left 
them with her as they were undecided at that time whether to send them 
(R. 213,214). About two days later accused phoned his wite and asked 
her if she would send them and she said, "Yes•. She did not send them 
because she did not approve of this method of raising tunds. SOme time 
later in :rune, she tho\18ht about two weeks after she was supposed to send 
them, accused called her by phone and asked it shs had sent the cables by 
Western Union or Postal Telegraph e.nd was intormed by her that she had 
not sent the cables (R. 215,2ltS,218,219). 

Accused testified that his wife's testimony was substantially co~reot 
but he -Was under an impression that there was a longer time" (R. 299). 
He needed tunda and wanted to contact the Finks regarding the promised 
settlement. About the last week of May he prepared tive cables to the 
Finks and gave them to his wite. A few days later he called her and in• 
structed her \o send them (R. 300,301,,10,411). On July 5 he told Major 
C:raig that he was willing to go with him to tind the office where the 
cables were sent, but he did not know which company had dispatched them. 
When he returned home that night he was informed by his wife that she had 
not sent the cables and the following day he, of his own volitiQn, went 
to Major Craig and informed him or this fact (R. 301,302). When, in his 
oomnnlllication to the Comnanding General, he stated that he bad located 
the Finks approximately, he meant that due to his knowledge ot their travel 
plana he had, by a process or elimination, reached a conclusion as to their 
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whereabouts (R, 003) • He referred to the Finks 1n his sta tElllents made 
to the Commanding General and Major Craig regarding the sending of the 
cables (R, 409). 

Th• story of accused's wife is highly improbable, but, if it be 
true, it does not clear accused for he knew not later than the 15th or 
20th of J'Una that the cables he claimed to han drafted had not been 
dispatched, yet on J'Uly 5, in S1i0rn testimony, given in the course of an 
official investigation, he stated that he had sent the cables, a 1tate
ment which he must have known was wholly false and must haTe been made 
with the obTious purpo1e of d•ce1Ting the inspector. 

1'he Board is therefore of opinion that the evidence warrants accused•• 
conviction of Specifications 11 and 12, Charge I, and that the ot'fense1 
charged were properly laid under the 95th Article of War. 

13, Other than aa referred to aboTe, the record contains no legal 
que1tion deemed worthy ot di1cussion. 

1,. We now treat the matter ot the sentence. Diemis1al 11 a 1eTere 
punishment and on• warranted tor the most serious otten111 only, Accused· 
in this ca11 1tand1 properly and legally convicted ot eleven 1p1cification1 
in violation ot the 9~th Article ot War, ot one specification in violation. 
ot the 9eth Article ot war, and ot one specitieation laid under the 95th 
J.rticle ot war but which in the opinion ot the Board is a violation ot 
the 91th Article ot War, For the often•• laid under the 96th Article of 
War the court might have adjudged a sentence to confinement in addition 
to dil!l!lliasal, such being true, it cannot be said that the 11ntence is 
unnece1aarily severe, but on the other hand any less sentence would, in 
the opinion of the Board, tail to meet the requirements ot justice and 
discipline, 

In arriTing at the foregoing conclusions careful consideration haa 
been given to the brief filed with The J'Udge Advocate General by civilian 
counsel for accused, and also to the argument llllde by this counsel in 
his personal appearance before the Board of Review. BOth the brief and 
argument may well be characterized as nothing more than pleas in mitigation. 
It is contended that accused's otfenaes were those of a careless, immature 
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youth, and do not involve moral turpitude, e.nd it is urged that the 
sentence be conmuted to loss ot tiles and accused retained in the service. 
The Board ot Review is unable to ooncur in these views tor the reason 
that it is tinnly ot the opinion that accused has by his conduct con
clusively demonstrated that he is "morally unworthy to remain a member 
ot the honorable profession ot arms•. 

The GoTernment has been more than kind to this accused in the past. 
It gave him one ot the tinest educations that a youth could ask for, an 
education that ·stressed honor above all else. At the completion of that 
education it pennitted him to go abroad as a beneficiary ot the Rhodes 
Trust and attend one of the tinest English universities in.order that 
his already splendid education might be augnented. It had the right to 
expect that in his relations with toreign youths he would conduct himself 
as an otticer and a gentleman, thereby reflecting credit upon the .Arm:/ 
and his country. How and in what manner did accused repay this generosity 
ot his Goveniment? As conclusively shown by this record of trial, shortly 
after his arrival in England he began to lead a lite ot extravagance and 
aoon stooped to lying, deceit, cheating, and false pretenses, More 
despicable is the tact that numbered among his victims was a brother in 
anna who responded to his plea for assistance at a time ot great need. 
When his conduct was questioned, accused, in an ettort to save himself, 
entered upon a course ot evasion and deceit which culminated in the 
present trial. 

The conclusion is inescapable that accused ha•, in England, placed 
a stain upon the good name and reputation ot the United States A:rmy that 
only years can remove; yet counsel arguea that it would retlect lese 
unfavorably on the service it this sentence were comnuted than it it were 
carried into ettect. He assigns no ground• tor this unique contention. 
In other words, we are asked to believe that the reputation ot the service 
will sutter less it accused's aerious offenses be condoned rather than 
punished according to their gravity. The Board 1s unable to appreciate 
such an argument. The Board is ot opinion that the honor and good name 
of the aervice require that this accused be dismissed. 
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15. Accused is 25 years of age. The statement of his service 
as it e.ppeara in the Army Register is as !t>llows: 

"Cadet M.A. 2 July 27; 2 lt. of Cav. 11 J\l.ne 31." 

16. The court was .legally constituted. No errors injuriously 
affecting the substantial rights of accused were comnitted during the 
trial. However, for reasons previously stated, the BOard is or the 
opinion that the record is legally sufficient to support only so much 
of the finding of guilty of Specification 3, Charge I, as involves a 
finding of guilty or the specification in violation ot the 96th Article 
of war. Dismissal is mandatory upon oonviction or violation of the 
95th Article or War, and is authorized upon conviction of violation of 
the 96th Article or War. The Board or Review is turther ot the opinion 
that the record is legally sufficient to support the sentence and 
warrants confirmation thereof. 

Adyoca,te • 

. C/ 
To The J'Udge Advocate General. 
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UNITED S T A T I S ) l'HILIPPINI DIVISION 
) 
) Trial by o.c.u., conTened at 
) J'ort 'lilliam KcK1nl97, P. I., 

captain BYRON~. SHIRLXY December l, a, and l~, 1;34.i , (O•l032e), 20th Ca'fll.%7 Dim1al&l. 
(PS). ) 

OPINION ot the BOARD or RBvm 
BALL, TURNBULL and KING, .1\Ulge .ldTOcate1. 

1. 'l'he Board ot B•Tiew ha• examined the record ot trial 1n the e&H 
ot the ottioer named abonJ and aubmU1 th11, it• op1J11on, to ~e Judse 
J.4TOcate General. 

2. .t.ocuaed was u-ied ui,on the tollo'11D8 oharpe and 1peo1ticat1ou1 

CHARGE Is Violation ot the g34 uticle ot war. 

Spec1t1catton l: In that captain B;rran 1. Shirle1, 2eth 
caru17 (PS), did, at Camp J'ohn Hay, P.I., on or about 
1:30 a.m., November 14, l'-34, unlawtully enter the 
quarters ot 2d Lieutenant Da'Yid H. BUch4nan, w1 th intent 
to cOlllllit a crinlinal ottense, to wit, assault therein. 

Specirication 2: In that Captain Byron E. Shirley, 26th 
cavalry- (PS), did, at Ce.mp J'ohn Hay, P.I., on or about 
NOVfl!lber 14, lg34, with intent to do him bodily harm., 
coIIIIJlit an assault upon 2d Lieutenant DaTid H. Buchanan, 
by torcibly and unlawtully enter1%18 said Lieutenant 
Buchanan's quarters and advancing on him 1n a threaten
ing manner. 

CHARG3 II: Violation ot the ;5th utiole ot War. 
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Specirication: In that Captain Byron E. Shirley, 26th 
Cavalry (PS), was, at Camp John Hay, P.I., on or about 
November 14, 1934, in a public place, to wit, the 
Dormitory, C&np John Ha7, drunk and disorderly. 

CHARGE III: Violation or the 96th Article or War. 

Speciricationi In that Captain Byron E. Shirley, ·26th 
cavalry (PS), was, at Camp John Hay, P.I., on or about 
November 14, 1934, drunk and disorderly in quarters. 

Accused pleaded not guilty to and was tound guilty or all the charges and 
specifications. Evidence or one previous con?iction 11as introduced, 
General court-Martial Order No. 2'1, Headquarters Philippine Division, 
November 28, 1934, which showed accused to have been convicted or being 
drunk in command at Fort Stoteenburg, P. I., September 26, 1934, and to 
have been sentenced to be reduced on the promotion list 200 tilea. In 
the present case the court sentenced accused to be disniaaed the service. 
The reviewing authority- disapproved the findings or guilty of Charge III 
and the specification thereunder, presumably because, aa stated by the 
division JudBe advocate in his review, page a, that apecirication con
atitutH a duplication ot the preceding one. The reviewing authority 
approved the sentence and forwarded the record of trial tor action under 
the '8th Article of War. 

3. !he events to which the speoificat1ons and testimony relate 
occurred at Camp .rohn Hay, P. I., on the second floor ot a building known 
as th• Dormitory, between the hours of 12:15 and 2:00 a.m., November 14, 
1934. It appears from the testimony that certain apartments on the aecond 
floor or the Domitory were occupied as tollowa: 

Number Occupants 

17 MaJor Horace L. McBride, 24th F.A. 
18 2d Lt. David H. BUchanan, 31st Inf'., 

and wife. 
Accused and wife. 
Capt. Ru.aaell D. Powell, 24th :r.J..., 

and wife. 
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Allot these apartment• opened on a porch, 1'hich apparently was the usual 
method ot accees to them, and which was lighted. 

The most important Y1 tnees tor the prosecution was Lieutenant 
Buchanan. Whose testimoey may be summarized ae tollowa (R. 12•29): I 
know accused. I went to bed between 12:15 and laOO a.m, I didn't get to 
sleep because, beginnins about a quarter to 1:00, there •• a dieturbance 
in the next room, No. 19. There was pounding and a eood deal ot D.Qiae 
aa though light objects were being knocked together. Voices were raised. 
This disturbance laated a halt or three quarters or an hour. There were 
lulls. It waa either in 19 or on the balcony outside; 'There waa s~mming 
ot doors. I could hear a man' a voice raised in arg\111.ent and I got the 
impression a scuttle was going on in the room. I phoned Captain Bease•s 
quarters. I thought he should know about it. I 1ihought maybe I could 
help and went to my door, I didn't open my door because someone lett 
the room and walked down the balcony end tor a tew minutes the disturbance 
passed, I went back to bed. I did not stay there because the d1 eturbanoe 
moved trom apartment 19 out on the balcony, I could hear voices, There 
was a lot or noise, beating on and bangins or doors, some man was striding 
down the balcony, I heard Major McBride ask it that was necessary, A 
voice said, -You'd be surprised•. I heard loud and incoherent talk. I 
observed the person on the balcony, I did not know who it was but later 
I found· out that it was accused. Five, ten, or maybe titteen minutes 
after I phoned Captain Besse, accused commenced knocking on my door. I 
told him to quit or I would kill him. Accused moved trom my door, Which 
was locked, to my window, which waa secured by a hook and eye latch, He 
pushed the screen open and I engaged him in oonversation.. I told him to 
get away and leave me alone; it he didn't, I waa going to kill him, I 
made no move to open the doors or windows. My wite was w1 th me in the 
room. Accused said, •r am coming in there and take your gun and beat 7ou 
over the head with it•. I thought that accused would force the door down 
and I got the gun to protect myself. Attar accused pushed in the screen, 
either unlatched it accidentally or intentionally, I told my wite to 
call Lieutenant McDaniel and bring the guard down, Accused stood nry 
quietly beside my window tor what seemed a lons time. I just talked 
nonsense with him. I talked about Notre Dame football, Kentucky, Virginia, 
and the British diplomatic service. It seemed a long time to me. Then 
he put his lett leg OTer my window sill, I told him, "You put your other 
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leg across, and I am going to kill you•. He put his other leg over. 
I let him take one tull step, because with the screen opening in it 
kept me :trom getting a good ewing at him. I let him clear the screen 
and I hit him 111 th the gun and D1Y' right hand (probably the reporter' a 
error :tor •in D1Y' right hand•) on top o:t his head. The gun dropped out 
o:t my hand and we had a ecu:t:tle. I hit him with m:, ti st and threw him 
on the :tloor. On the way down he banged his head on the corner o:t the 
bureau. I hollered to D1Y' wi:te to turn on the lights. She turned the 
lights on while we were lying on the floor. I saw a Philippine sentry 
stick his hea.d through my Window. He said, "])on•t kill him•. I aaid, 
•come in and get this man". He didn•t come in but Major McBride did. 
I asked .him 111:l.o thia fellow was. Then the phone rang and Captain BeaH 
called. I told him to come do1m. Major McBride told Captain Besse to 
oome. I think aocuaed was veey drunlc. I did not go into accused's room 
during the evening. 

crou•e:xamination. From my bed I can hear what goea on 1n the ad
Joinins room. From the main roam I don't hear vary much. The noiaea on 
the veranda were veey loud, talking, hollering, what sounded like bangiDB 
on the door and beating on the nll and walking up and down. I looked 
out of my window and aaw accused but no one elae. He paeaed mt apartment 
t1r1oe. Hil words were very incoherent. He said he wanted somebody to 
come out on the balcon1 and :tight, that he was from Kentucky' and that 
down there they didn't wait that way. I don't knowhow long a time 
elapsed betwaen accused's statement that he was coming in and take the 
gun and hit me over the head With it and the time he actually entered the 
room. It eeemed to me a long time. \\'bile we nre talking about these 
foolish subjects accused did not talk incoherently. His talk was not 
unfriendly. It was thick-tongued. He did not stagger that I noticed. 
He did not suddenly become more vicious than he had been during the con
nrsation. I thought the man was drunk and didn't know what he was going 
to do. His attitude changed between the time he tried to oome in and the 
:tooliah conversation.· I thought Lieutenant McDaniel was going to get 
there W1 th the guard before he came in. I was trying to stall him o:tt• 
OUr conversation died out and there was silence :tor a short while. Then 
he came throll8ho I was to his right oblique approximately one :tull step. 
When I struck him I was standing abreast him. In my opinion accused we.a 
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Tery drunk. He talked crazy, unlogical. 

Redirect examination. I got an awtul whiff 01' alcohol trom h1m. 

ED.mination by- the court. I did not know accused be:t'ore this night. 
H• tried to :t'orce my lock. H• made no threatening gesture, that I aaw 
at anr time. 

Major Horace L. McBride and Captain Russell D. Powell, both 24th 
Field Artillery (PS}, testi:t'ied :t'or the prosecution; and, so tar as 
their opportunities tor observation allowed, confirmed the testimony ot 
Lieutenant Buchanan. Major McBride's testimony may be summarized as 
follows (R. 32-il): On the night or November 13--14, 1934, I was at . 
Camp John Har, P. I., and occupied apartment No. 17, adjoining that ot 
Lieutenant Buchanan. I retired sane time before midnight but got up 
later because ot a very loud noise outside my- room. Accused was opening 
and closing and slamming the screen door to his room. I yelled to him, 
~Is it necessary to make all of that noise?• He made no reply but stopped 
closing the door. Then the noise started again. I heard a Filipi.no voice 
call to him, apparently trom the reading roan ot the Donnitory. I saw 
accused walk past my room toward the reading room muttering. In about 
thirty seconds he returned. In a tew seconds attar that the noise was 
resumed, that is, sl8lll?ling ot doors. I heard Lieutenant Buchanan call to 
accused to get away- trom in front ot his room. Considerable incoherent 
conversation took place between Lieutenant Buchanan and accused. I 
gathered that accused ns attE111pting to get into Lieutenant BUcbanan•s 
room end the latter 11as attempting to prevent thia by- conversation. Thia 
conTersation continued tor tour or tive minutes. I got up to put on a 
dreaaing gown and . just then I heard a very loud crash, which apparently 
ceme trom quarters No. 18. On the porch I passed a Filipino soldier who 
n.a standing in tront ot Lieutenant BUcbanan's window. I met Mrs. BUchanan 
as she ceme out ot No. 18, and I entered, tollowed by the Filipino aoldier, 
and tound Lieutenant Buchanan and accused in the termer's quarters. Ac
cuaed was on hia knees with his torehee.d on the rug about tiTe teet inside 
the window. Lieutenant Buchanan was a tanding onr him. He had his right 
hand on the back ot accused' a neck and in hh lett hand he had a .45 
caliber autanatic, holding it by the barrel. Thia was a tew minutes' atter 
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1:30 o•clock. Accuaed was drunk. I base thia opinion on his conduct 
and conversation. I detected no odor. After the aboTe, I T11ited 
apartment 19. The door waa open and lights on in the main roC111, the 
porch and the bathroom. The main room was quite disorderl7, bureau 
drawers open, towel& on top ot the bureau, aane broken glue on the tloo:r 
in the bathroan, the towela were on the tloor, and other article• badl7 
disarranged. I got a coat. Accused was told to put it on and sit in 
a chair on the porch and wipe his tace with a towel, and he canplied. 
He remained OD the porch about ten minutea. 

Captain BUHell D. Powell, 24th Field .lrtillerr (PS) (R. 4l•48h 
on the night or November l3-l4r, I lived in the Dormitory at camp John 
Hay, apartment No. oo, adjoining No. 19, occupied b7 accused and wite. 
I went to bed about 8 o•clock. SOme time atter midnight my wife called 
my attention to a diaturbence in quarters 19. I heard voices of more 
than one person 1n the next room. I heard a double door slam 1n quarter• 
19. A short time thereafter I heard a aound a, ot beating or poundiDg 
on a wall or door '1'1.th 1ome aoft object. I went into the tront roan of 
my apartment. The noiae recurred. 'rhen I heard accuHd walking up and 
down on the balcony mumbling to himself. I turned out the light in our 
quarters to avoid trouble. J.ccu1ed oame to our door, No. s:>, and bN.t 
on the door regular atrokea about a Hcond apart. Kr•• Ponll and I 
remained quiet and accuaed left our door and weni to Lieuhnant Buohanaa•a 
quarter,, No. le, and beat on the door there• .\ccuaed demanded entrance 
to Lieutenant BUchanan•a quarters. '!'he latter remonatrated with him, 
trring to keep him tram coming in, and accused then threahned retaliation 
it he were not a&nitted. '1h11 converaation occupied HTeral minutes•. I 
then went into my clo1et to find a pair ot slippers. That took a couple 
of minutes. I then went out on the balcony and found Major McBride in 
charge ot the 11 tuation. A.ccuaed ns •tanding on t.he balcony, olothe4 
in trousers and an undershirt. He •• bleeding trca • gash in hie head. 
Major McBride had him ait down in a chair. I followed Major McBride 
into accused•a roam, which wae in Teey great diaarray. I then went into 
Lieutenant BUcha.nan•a apartment where I eaw a pool of blood., I would 
estimate about halt a pint, about seven teet from the window. When ac
cuaecl we.a walking on the balcony and when he came to -,q door, I am abao
lutelT certain that he na very drunk. When I ob11necl hill on the porch 
after he had been hit, he could either han been drunk or suttering from 
shock. 

-G• 
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Croea-examination. When accused paaaed Dl7 window he wae halting 
in hia walk, but not staggering. 

Very aoon atter the entry ot accused into Lieutenant BUchanan•s room 
and the blow by the latter, :tour o:t':t'icers were IIWll!lloned and came to the 
Dormitory, namely, First Lieutenant Edward H. McDaniel, -4.15th Intantr, (PS), 
Captain Llofd R. Beaae, 415th Infantry (PS), Major Leonard T. Gerow, 415th 
In:tantry (PS), and Captain Paul Bayes, Medical Corpe. '!heir testimol1J', 
10 :tar as material, Will 'be ab1t:racted in the order in which they are 
named above, which aeama more logical than that in which they tea\itied. 

First Lieutenant Ed.ward H, McDaniel, 4~th Infantry (PS) (R. ~7-59): 
About ltM a.m., I was awakened by the telephone and tound Mrs. BUcha.nan 
on the phone saying that there was a crazy person 1D. the Dormitory aJld 
that she was a:t'raid. I asked 1:t' Lieutenant BUchanan was there, She said 
yes, but that he couldn't handle him alone. (De:t'ense atated that 1t had 
no objection to the for9going testimony.) I immediately called captain 
Besse, the meas officer, and started dreesing. 'ffhen I arriTed at the 
Dormitory I went upstairs and saw a number of people on the balcony. Ac
cused was sitting in a chair, and a sentry at his side. I saw blood just 
inside the window of Lieutenant BUchanan•s room. Accused.Ya.a smoking a 
cigarette and at that time was quiet. Pretty soon he started 11\mlbling to 
the sentry and started to get up •. I pushed him into the chair, and with 
other incoherent talk he remained seated. captain Bene and another aentry 
arrived. captain Besse ordered the sentry to take accused c:lownstairs. He 
made some resistance to the sentries and I got behind him and picked hill 
up and we went downstairs. I would say that accused n.a drunk. At least 
he was not in full possession of' his taculties and he smelled ot liquor. 

Examination by the court. captain Beaae told the two sentries to 
take accused downstairs. He stood up With a sentry on either side of him. 
He started going backward and resisted going torn.rd, so I got behind hill 
and picked him up tran behind, 11:t'ted his :t'eet off ~e tloor, and went 
downstairs with him. 

captain Lloyd R. Besse, 45th Infantry (PS) (R. 48-155): About 1:30 
in the morning, November l4, I was awakened by the telephone ringing· an4 
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tound it was Lieutenant McDaniel calling me. I have the general a~inia
tration ot the Dormitory. In consequence ot this message I went there. 
Upon arriving on the balcony upstairs, I saw accused sitting in a. chair 
just outside Lieutenant Buche..n.an's •uite. Accused was smoking a cigarette 
and talking, apparently out ot his head. He had several cuts on his f'ore
hea.4 and blood na streaming down his race. I formed the opinion that he 
was drunk. I detected the odor ot intoxicating liquor. Contributing 
factors to that opinion were his conversation and his actions which were 
not those of' a nomal man. I stayed with him until he was put in an ambu
lance. Room No. 19 was in a state or untidineaa. A screen door was 
'Z'ipped ott, the telephone mouthpiece was off' and on the floor, one of, 
the glaaa shades. that was over one ot the beds was broken and the glasa 
all over the tloor. There were cigaretta butts on the tloor. The sleeping 
porch and bathroom were in a moat untidy condition. The doors and bal
conies are visible from a public paved road running in the rear or the 
Dormitory- down to the quarter.master area.. 

Crosa•enmination. I observed no one on that road at that time. 

Mafor Leonard T. Gerow, 45th Infantry (PS) (R. 29•32): In consequence 
of' a ta ephone call from Captain Besse, I went to the Dol'21litory. There 
I tound accused, Captain Hayes, captain Besse, and two or three enlisted 
men downataira on the porch. Accused was sitting in a chair held by two 
enlisted men. He n.a talking, bleeding and struggling to get up. In my 
opinion he was drunk. I am convinced or thia because ot his incoherent 
language, his efforts to get away from the guard, his dresa, and hia 
physical condition. I did not detect the odor or liquor. I visited ac
cused's roan and tound that the screen door had been broken, or the screen 
pulled out from the upper halt of the door. The interior of the room was 
in a Tery disorderly state. One of' the glass shades over the lamps had 
been broken and the glass strewn on the floor. 

Cross-examination. Thia was a little after 2 a.m. 

Examination by the ·court. Accused was dressed in Til.ite civilian 
trousers which were quite dirty, an undershirt, also quite dirty, and 
an issue raincoat. 

-s-
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Captain Paul Hayes, Medical Corps (R. 55•57)a I em post surgeon 
at Ce.mp John Hay-. I was called to the Dormitory about 2 a.m., November 
14, by Captain Bess,. Upon arri'Yal there I round accused on the front 
porch being bald by two soldiers. He was covered with blood. My 
diagnosis was alcoholism, acute, two lacerations on his forehead, one 
ill his scalp, and several contusions on the back of his head. 

4. The defense introduced certain character testimony which may 'be 
abstracted as follows: 

Major Henry L. Krafft, Medical Corps (R. 68-71}1 I was stationed 
with accused trom April, h2e, until lQ30, at Marfa, Tena, a regimental 
post garrisoned by the 1st Cavalry. I na post surgeon. I was casually 
acquainted with the accused and talked with him on professional matters 
on'a few occasions. I thought his professional work as commanding 
officer of a troop canpared favorably with that or other officers. 

Croaa-examination. I made monthly- physical inspection.a of the men 
and ot the messes of the organizations. I was not called upon tor other 
1napeot1ons. I did not know accused quite as well as other officers. 
I met him at social gatheri1J8B and called at his house professionally. 
141 opinion as to his professional 't!Qrk was based on m:r inspection ot hia 
troop, such a.a physical inspection and inspection of the mess, and I 
understood from other otticers• carmen'ta that his troop compared favorably 
with others. I have never come in contact with accused from that service 
until December 3. 

Defense lbil1b1t I. wa~ Oeneral Ol'ders fS, Headquarters 1st Ca'Yalry, 
JUl.7 a, 1931, announcing the award or the CUrtis cup and guidon to Troop 
B, lat cavalry, comm&1ded by accused, tor having attained the highest 
general military proficiency tor the training year 1930-31. The order 
also gin• a tabular statement ot the percentage rating of the troops in 
the regiment, showing Troop Bas leading, and expresses the comendation 
by- the commanding otricer of the officers and men of TrOop B. 

The defense also introduced as Xldlibit Ba report ot desertions, 
trials and admissions to hospital not in line or dut7 or men in each troop 



~t the lat C&Talry tor the year to include July, 1931. The report ahowed 
Troop B, oonmande4 b7 accused, to haTe had one deserUon, one trial, and 
bo-admiaaiona to hospital not in line ot dut7. Thia was a smaller 
number ot deaertiona and ot trials than in any other troop in the regiment, 
and a amaller number ot hospitalizations than in any other troop except 
one, which had the 88llll number a• Troop B. 

Lieutffllopt colonel Kenneth s, Perkins, Inspector General's Department
(R. n-'13) i I am assistant to the inspector, Philippine Department, and 
haTe been aince December 25, 1931. I n.s brought in contact with accused 
at the Ume ot the annual inspection ot l!'ort stotsenburg made by Colonel 
Henry c. Merriam, inspector ganeral, Philippine Department, assisted by 
1117selt, between September 24 and October 4, 1934. I had charge ot the 
inspection ot all tunds and reoorda ot achinistration. .Among the organi• 
zationa inspeote4 was the Machine Gun Troop, 2eth CaTalry, ot Which ac
cused waa 1n command. No large irregularities were diaconred in the ·tund 
or other administrative matter• ot the Machine Ou:n Troop. A tew minor 
irregularitiea were discovered which were either corrected at the time or 
were ot such minor importance that they were not reported. The record. · 
showa no irregularitiea in. the condition ot the barracks. The ncord ehowa 
that accuaed•a troop waa aboTe the average, although the records ot admin• 
iatration throughout the regiment ..re nry good. 

CroH•examination. :No c~ication1 concerning accused have cane 
tom:, attention as assistant to the department inspector, 

Captain :Brneat J!'. Duk••, caTal.ry (R. 73-78): I han kn.0111 accused 
about three years. I am now COillll8.Dding otticer, Machine GUn Troop, !eth 
Cavalry, and have been such about a month. Prior to that I na regimental 
plans and training otticer about nine months, and betore that regimental 
adjutant tor l1ttle oTer two years. I think accused came to the regiment 
in June, 1932. He was at first with Headquarters T1'90P aa a junior captain 
and then took the Machine Gun Troop and had it until about two months ago. 

inspected the. quarters and atables ot his troop and found them in ex
cellent condition. The administration ot the troop was better conducted 
than the anrage~ In the regimental trail teat, 1933-34, the rating ot 
the Machine Gun Troop was excellent w1 th minor exception•. J!'rom the 
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auociation that I have had nth accused d J'ort stotsenburg, I think 
he is en excellent organizaUon comma.nder. His professional conduct 
has been excellent. When I took over the troop which had been COlm:!18.nded 
by accused, it was in excellent condition. I checked the property 
personally. It was in as good condition aa property could be expected 
to be. I haTe had veey little social association W1 th accused. 

Crose-examination, The general reputation of accused aa to social 
fitness -.s that people nre a little afraid to be too closely- associated 
with the Shirleys. Aa to his general reputation aa to honor, integrity 
and fitness aa an officer and a gentleman, that 1a a rather bard question 
to answer other than it is not any too good, I cannot of my own knowledge 

. give U7 specific ir.stance where it has proved not good. 

It was stipulated that Colonel Archibald F, Commiskey was in colJID8lld 
of the 26th Cavalry up to J\ule 24, 1934, at Fort stotsenburg; that about 
June 20, 1934, Colonel COilllliskey called accused to his office and con• 
gratulated him on making a lllllOOth-ru.nniJJg organization out of the Machine 
Gun Troop, an organization that had in the past caused considerable concern, 
that enrything in the troop waa as straight as a string. 

The defense introduced, after the prosecution had stated that it had 
no objection thereto, a deposition t1'8llsm1tted by radio from the United 
states Amy Transport •Grant• or Lieutenant Colonel Walter P. Davenport, 
Medical Corps, as follows: I was stationed at Fort Stotsenburg nth 
accused during 1933 and until June, 1934. Colonel .Archibald F. CoJlllliskey, 
accused, s commending officer, said to me that accused had one of the most 
efficient organizations ;n the regiment, 

Lieutenant Colonel Charles c. Hillman, Medical Corps (R, 80-84), 
testified With respect to bis proreasional obaerTB.tion or accused during 
a period ot hospitalization at Sternberg General Hospital beginniJJg 
December 1, 1934., The W1 tneas testified that aeau.sed when admitted 1rae 
mentally agitated, nervous and bad evidently not been eating or sleeping 
well. It was the witness• impression that accused was suffering from 
some of the reactions that ant normal person would sutter who waa in 
trouble or worried. · Hie testiaoD7 wae negative as to the finding or ~ 
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mental disorder, as waa also certain other incidental testimony in the 
record. In this connection it may t\n-ther be remarked there haTe been 
transmitted to this office the proceedings of a dispoaition board at 
Sternberg General Hospital, Manila, P. I., December 1,, 19M, or 'Illich 
the witnesa, Lieutenant colonel Hillman, was senior member, which, attar 
stating that accused had been under observation for mental disease, oon
cluded that no such disease was found and expreaaed the opinion that 
accused '.fas fit tor tull militaey duty and recommended tha·t he be returned 
to his proper station. '!'his report was 9.1>proTed by the ccmnanding officer 
or that hospital and the surgeon General. 

Accused, at his own request, testified in substance as follow, 
(R. 85-98)1 Prior to J'Uly 1, 1934, I had neTer been tried by general 
court-martial, disciplined under the 104th Article of war, or reprimanded 
officially. During the put aix months I have had mathrs occur in JD7 
private life that cause me worry. Going back a little •r, shortly before 
aailing for the Islands, m:, wife's father died leartng an estate. It was 
absolutely necessary- to raise t2000 to prennt foreclosUN on some of hi• 
propert)'. My brother-in•law f'Urnished part or the money. I borrowed 
IJ.000 tran two banks. The:, carried this account w1 th moderate reductions 
until about September of thia year. At that time both banks ofticiallr 
reported the nonpaJment of the amount through military channel.a. I 
finally arr&Jl8ed to settle With one bank by assignment of a cash and 
loan nlue on an insuranc, policy.. I adjusted the other with an a1.lotm81lt 
to be paid by the Finance Officer 1n wa1hington. There n.a much corres
pondence that could haTe been a"tOicled if mail had been quicker. SOme
times I used radio. :rurthermore, athr Colonel Commiskey ailed on the 
.rane transport, a lieutenant colonel or Caftlry arriTed and aasum.ed 
command until colonel sterling arrived in OOtober. Thia lieutenant colonel 
rendered an efficiency report on me for that period which rated me \111• 

satisfactory in field duties, physical endurance, attention to duty, and 
tact. I neTer saw the ·efficiency report which Colonel COmmiskey rendered 
on me when he left the regiment because it never came to me, but the 
adjutant told me it was between excellent and auperior. The onlr prior 
untuorable efficiency report that I had was one about four years ago 
returned to me because or a minor matter. During the period of which 

ha.Te been spN.kiDg, my wife became extremely nenoua and I sent her to I 
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Baguio. I discharged the cook on account or expanse. I lost a great 
deal or sleep and traveled more ·or leaa on a diet or cottee ancl cigarettH. 
I we.a not drinking any liquor. They had these two banks still in the air, 
they had the etticiency report, and I had two sets ot charges.which thia 
same otticer preferred against me. I mean the acting regimental commander. 
The first set came to trial end I was round not guilty or all but one 
specification, and guilty or that. I had an ulcerated tooth and took 
acme brandy and the1 tound me under the intluence ot li~or. I have never 
been inside a ciTilian Jail or court. This trial caused me considerable 
anxietr and worry because I had a clean record tor sixteen years, my period 
ot service as a commiaaioned ot:ricer. On November 5 I went to Bagu.io. 
I know Major McBride and Captain Powell. I did not know Lieutecant BUchanan 
prior to going to Baguio. I had seen his tac,. J.bout 4130, November 13, 

. Mrs. Shirle1 and I came home, took a shower and changed our clothes. Be
been 4130 and 6:30 we both had two Jiggera ot brandy and aoda. J.tter 
dinner n stopped at an apartment occupied bf some Navy trienda. .lt that 
apartment we ha6 two jiggers apiece ot whisky, plus a glass or ice water. 
Mrs. Shirley and I rode down town to Baguio and back: to the post. J. 
little attar 8:30 we went to our apartment, and about 9:30 I mixed two 
hot brand7 and milk punches, which we took. I wrote a couple ot letters. 
Prior to the incident to which Lieutenant Buchanan and others testified,Mr•. Shh'ley had gone downstairs to the apartment or another lady. we had 
had a diaagreement, not violent in nature, relative to getting on the 
December transport, which I said waj' impossible. Mrs. Shirley had started 
to pack a tew things. That may ha•e accounted for the drawers being out 
or order. A short while after Mrs. Shirley left, I went out on the balcon7. 
I do not remember knocking at Captain Powell's apartment. I do not remember 
Major McBride shouting at me. I tried to get into the door which I thought 
was that of my apartment, but it was Lieutenant Buchanan's as I afterwards 
round. It was about fifteen. inches away tram the door ot my apartment. 
I can•t remember anything that Liaitenant Buchanan and I talked about. 
I do not rElllember pushing open the window. I knew I had been hit, and 
it I knew somebody was on the inside ot a dark room telling me he was 
going to shoot me, I certainly wouldn't walk in. The next definite thing 
I remember is Captain Hayes telling me at the hospital it was going to 
hurt when he put the stitches in. I had no personal animosity against 
Lieutenant Buchanan. I don't think my failure to ranember the things to 
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Which these w1 tneuea have testified ns occasioned by the liquor w any 
appreciable extent. I had gone down t:o1'D. to Baguio a couple ot daya 
before and purchued aome toilet articles tor m:r wite, and came back to 
the post and thought that I had not purchaaed them, and went back and 
purchaaed e:mctl7 the aame things the second time. I thought I would 
get better at Baguio but I aeemed to get worae. I used to aign my name 
three or tour times on a acratch pad and then quick.17 ahitt to whatever 
I had to sign ao 1t woulda•t look like an eight year old ehild•e writing. 

Croaa-exmllillation. The charges that were dropped were tor uamg 
abusive language to a J'ilipino otricer living next door and tor being 
d:nmk in quarters. The specification charging abusiTe language wu 
aettled under the 104th .Article ot War and the other apecitieation waa 
dropped completel7. I wrote two letters atter returning to 'lA7 apartment, 
sealed them and put stamps on than. I don•t know 4etinitel7 whether 
they were posted because I came back next morning and hurriedly packed 
and lett. 

ltt2Ul11nat1on b7 the court. On the night ot November 13-14 it ia my 
opinion that I waa dl'Wlk. I began to teel the ettecta when I wu writiq 
the second letter. 

5. Major Perez D. Moulton, Medical Corps, called tor the prosecution 
\ 1n rebuttal, teatitied in substance aa follows (H. ge-99): A.ccuaed re

ported tor hoapitalization at :rort Stotunburg about the middle ot November. 
He wu 1D a high.17 nenoua atah, complained ot being unable to aleep and 
lose ot appetite. He had marked tremor•, could not ait atill, and pre
sented all the evidence ot a man under emotion from aome wor17 or somethi.DB 
which had upset hill. He wae treated at tirat in quarters and Ulen in 
hospital until the lat ot December when he n.a tre.naterred to Sternberg 
General Hospital. Dul'iDB the interim he had ahown quite a bit ot improve
ment. In ay opinion the cause ot the nenouaneaa n.a the reaction to the 
atrain which he had been undergoing. Ria personal troublea would be 
aut:t'icient to worr,- al.moat any man and put him 1n the condition llhich he 
uhibite4. 
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G. In considering whether the evidence wppon, th• tin41l1ga ot 
guilty, it 1• more convenient to begin with Specification 2, Charge I,· 
alleging asaault upon. Lieutenant BUcb•nu by forcibly and unlawfully 
entering hia quartsra and adnncing on him in a threatening manner. 
l!'Orcibly and unlawfull7 entering another•• quarters 1a not per !.!. an 
assault; so those words must be considered, not as deaor1Jt1Te of the 
ottenae 1taelr, but ot attendant circumatances qnly. The.rest ot the 
apecitication, alleging assault by ad-nncing upon Lieutu.ant :such&DU. 
1n a threatening manner, 11 autticient aa a matter ot plea41ng; but, •• 
the •threatening manner• ah.own by actions or by 'f0rd1 merely? It 11 
elementary that words alone do not constitute an uaault, but that then 
:must be an otter or att~t to ,trike a blow or othenr1H to appl7 u
pe:rm1tted force to the body of another person. 5 Corpua :U.ria 61.7; Eremer 
Te Rickemeier, 159 Iowa 48, 1Z9 N.W. 1091, ,5 L.R•.J..N.S., 928; Grazaon Te 
st. Louia Transit co., 100 Mo. Al>P• eo, ?l s.w. 730; l!'renoh v. Ware, 65 
Vt. 338; Stearns v. Sampson, l5Q Me. '5&8. Lieutenant Buchanan tei'i!t1ea 
(R. ~) that at no time did aoeuaed make any threatening gestures to•rt 
him. In Tin of that testimoey, the Board caDllOt HI that this speoit1• 
cation was proved, and concludes that the record is legally- 1l1sutt1c1ent 
'to support the finding of guilty of it. · 

,. Specification 1, Charge I, allege• an unla1fful entry of the 
quarters of Lieutenant Buche.nan Yith intent to commit aasault therein, 
in other words, houHbreeli:ing. The Boa:rd has recently- held that wrongful 
entry ot a roan with intent to commit an ottenae by- one righttull7 in the 
building may constitute housebreaking. CM zozg~, !Z!.!!• However, the 
crime 18 not committed by an unlawful entry without a then existing intent 
to comait an ott'enae, even though the intent has previoualy existed or 
may later come into existence. The act and the intent JllWlt coincide. 
Did accused, at the.moment of his entry, have the intent to assault 
Lieutenant BUclianan? It appears tran the testimony or Lieutenant BUehanan 
that at one time accused said: •1 em coming 1n and take that gun and beat 
you over the head nth it• (R. 18). At th&'t time accused undoubte4ly 
had the intent to oamnit asaault, but after that the two otticera •'\alkecl 
noneense• -tor what seemed a long time• (R. 19). Their conversation was 
•not untriendl7• (R. 25). Then the coDversaUon •died out and there n.a 
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ailence tor a short while. Then he came through• (R. 26). From the 
foregoing 1 t Hema extremely doubUul lib.ether accused retained until 
the manant ot his entry hh intent to assault Lieutenant Buchanan. '1h11 
doubt 1• increased by the c1rcµmstanc1 that a drunken ma.n's intent changee 
more eas U7 and quickl7 than that of a sober man. Because of his liquor 
it WDuld be more difficult tor him to retain an intent in his mind tor 
aome time. For the foregoing reaeona, the Board concludes that 1t 1a not 
proTed that the criminal act and intent coincided or that the ottanae ot 
housebreaking waa oaumitted. It is, howeTer, undeniable that accused 
wrongt'ully entered Lieutenant Buchanan'• quarters, which action constitute• 
a leaser included ottenae in violation of the 96th Article of War. It 
ia therefore the Ol)inion of the Board that the record 1a legally sufficient 
to aupport only ao :umch of the finding of guilty of Specification 1, Charge 
I, aa involve• a finding of suilty of wrongtull7 entering the quarters of 
Second Lieutenant DaTid H. BUoh&IUlll, at the time and place alleged, in 
Tiolation of the 9~th Article of war. 

s. The speoitieation, Charge II, alleges that accused wa• drunk 
and disorderly in a public place, ill Tiolation of Article of War 95. 'l'hat 
accused was drunk and diaorderl7 waa proved beyond doubt. The BOeLrd think• 
that the porch where accuae4•a ottenee was comm.itted waa a publ.ic place. 
It was Tiaible from a public pand road running in rear of the Dormi tol')" 
(Beaae, R. 53). The porch alao seems to haTe been the means ot acceaa to 
all the apanmenta on the second floor of the building. Major BeeH 
testitied that there were three electric lighta on the porch which were 
lighted when he arrind (R. 55), though it does not definite.l.7 appear that 
the7 weN lighted at the time of accused's miabehaTior. The tact that 
onl7 61'Dl1 peraonnel and their w1Tea were present is illlmaterial, since it 
1• a aietaken notion that the 9.n117 can be disgraced or discredited by the 
misconduct ot Olli of it• mabere oD.17 if that miaconduct 1• Hen by out
eider•• Dig. Opa. 1J..G, .April•Deo., 191V, p. 107. 

Th• nm question 1,a, na accased•a conduct unbecoming an atficer 
and a gentlllll&ll, ill Tiolation ot the 9~th Article of War? In the etton 
to reaolTe thia quHUon the Board has considered several prior cuH 
of dru.nkenn..• u.d disorder b7 officers or oadeta invoh'111g the die• 
tillotion between Tlolation of the 95th and ot the 96th J..rticlea ot l'ar. 
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JJIIOD8 the e&HS which throw some light upon the p:t0bl11D are the following& 

.!• CK 19~"13, Beauchemp. Dr1T1Il8 while 41'w1k and dl"Wlkenneas 1D a 
public place, to wit, a police •tation. J. poliotmaD. arrested accuae4 
tor driTiDg while 41"1mk. 'lhUe being booked a• th• police s~tion accu.... 
uaed abuaiTe, TUlgar, and profane l~•, not fit to be repeated ill court 
becauae ot the presence of the lady- reporter, threatened to shoot a police
man, and when locked in a cell, ahook th• ban and gate. Held, Tiolation 
of the 96th but not of the 95th .trticle of War. 

l• CK 196063, Maoinr. Specification l: D?'Ullk aDd diaorderly- at 
Boston airport. At a social gathering attended b7 otticers, ladies, and 
oiTilians, accused waa obserTed sitting on a bench, 1D. unitol'm, with his 
head in his hands. He started tor the door but tell against and broke 
the glass in it, cutt1Il8 his tace, and then tell to the tloor. Being 
unable to w.lk w1 thout staggering, aocueed was &Histed b7 two other 
otticera to the surgeon•a office. There he resisted the ettorts ot the 
surgeon to treat him to such a degree that it was necessary- tor others to 
hold him. ~ter tird aid treatment he went to the toilet and returned 
from. it w1th his trousers open. He had urinated on hie trousers and asked 
the flight surgeon an obacene and inaulting question. Held, a Tiolation 
ot the 9'5th Article of llaJ'. 

Specification I: Dl'UDk in unitOl"II on a public atreet, LaDgley- Yield, 
Virginia. Accused•• 1Ml1 at llight to cron a lighW street at La.ngl.e7 
~ield and atagger u., the ai4nalk W1th hh unltom oo&t unbuttoned and 
hla hat a the Nole ot the head. Held, a Tiolatio.11 ot the 95th but not ot 
the 9:5th J.rticle ot war. 

SPecitication Sa D:ru.nlc mid <liaorderl7 1n quarters, .t.analey J'ield, 
Virginia. J.ocued'• wite rdurned from an operation at the post hospital 
to hi• quarlen under the oar• ot a ciTilian trained nurse. That evening 
aocuaed •• unable to put hil child to bed because ot hi• drunkenneas. 
Between 11100 p.a. and 1100 .... he na donaaira drunk end oreating 
general diaorder. Hie wite na made uoeedill817 nenoua b7 his drunkenneH. 
J.'bout 2:00 a.m., the nurH tound him ly-illg on the tloor aaleap but rolling 
u4 toui;aa and W1 th the radio going loud, notWi thatandi11g • requeat 'b7 
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her earlier in the evening that he turn ott the radio because it anno7ed 
his 1r1te. The nurse telephoned the medica1 officer, 'llho, with the 
ofticer ot the day, came to accused'• quarters, where the7 found him drunk 
and asleep on the floor ot the living room w1 th some ot the furniture 
overturned. 

The BOard ot Review aaid: 

•.A.a to Specification 3, the evidence likenee ahon that 
accused 1raa drunk and dieorderl7 1n his o,m quarter• at the 
time and pla.ce alleged, 1n the preHnce ot a trained nurse 
attending his wite, who waa sick as a post.operative patient. 
'fhe Board ot Revie1r can came to no other conclusion but that 
the evidence support• the finding that accused, under all ot 
the circwns tances, •• in a state ot grosa drunkenness unbe
coming an otticer and a gentleman attended by disorderly con
duct in his quarters. In this instance his very drunkenness 
itselt was so gross as to be 1n violation ot the ;~th Article 
ot War when measured by the 1Dhuma.nity which it caused him to 
display to his wite, who waa at the time in the care ot a 
trained nurse 1n hia quarhra and ot whose condition he was 
utterly umnindtul.• 

Specification ~I .Drunk in quarters, Le.ngle7 Field, Virginia. Ac
cused' a little daughter was heard crying in hia quarters in eucb a •7 
that it caused three ladiH who 11Ted 1n adjacent quarters to enter 
accused'• quarters and hke the child an.7. J.ccuaed w.a drunk at the 
time. ·Held, Ti,olation ot the i6th but not ot the ~5th Article ot war. 

.!• CM 1;M2&, !'lemill§• Drunk and disorderly in unitorm 1n various 
public placea in Colon, R. P. J.ccused wae tint aeen on the street leaning 
against a wall in a sagging, helpless posture in unitom but w1 tbout a cap. 
He went into a bar and upset a waiter'• tray. He rented a taxicab, gave 
contradictory orders to the driver, l>ecame engaged in an argument nth 
him., grabbed the driver by the throat and tore hia shirt. Re wae tinall7 
taken to the provost marshal'• ottice, where he called an officer and 
enlisted men ot the military police insulting and obscene namea. 

• 
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The Board of ReView thought this conduct a Tiolation of the 9&th 
Article of War only, but The Judge Advocate General held to the contnr7 
that 1't oonat1 tuted a Tiolation of the 9Gth Article of Ya:r. The President • 
followed the view of The Judge Advocate General. 

d. CM 197398, Mini. ~ccuaad, a cadet, was convicted of being drunk 
in unTfo?m on a public atreet at Ne• Haven, Connecticut. Upon the Co11>• 
ot Cadets falling 1n preparatory to marohing to the football game wUh 
Yale accuaed was observed to stagger and was directed to tall out ot 
ranks. B• was placed in a reconnaiasance car and left there during the 
game W1 th a medical attendant. He aat slouched in his aeat but TCllli ted 
Hveral times and also dropped otf to sleep. At. times he joined in the 
cheering that oould be heard tram the spectators at the game. 

The Board W1 th the concurrence ot 'n>.e Judge .Advocate General held that 
the evidence supported the finding of guilty or the apecitication as a 
TiolaUon or Article ot War 98 only, and recommended that 'the sentence be 
con.timed. Th• President followed this recommendation. 

•• It is considered unneoeaaary at thh point to sta.te the facts 1n 
CM 198724, Clark, and CM E02290, ~. further than to ea7 that the 
drunkennesa n.s accompanied by indications ot illicit sexual desire, in 
Which respect those caaes nre quite unlike that now before the Board. 
In the former ot those caaes both the Board or Review and 'nl• J'udge AdTo cate 
General considered accused's conduct a violation ot the 9~th Article ot war. 
The Board thus characteraed it: 

"The Board of Renew has no hHitation 1n reaching the 
opinion that such disorderly conduct 1a 'morally unbetitting 
and unwortby• an otticer and a genUaman, tbat it ot:t'ends 
ao seriously against moralit7 and decorum aa to expose the 
accused to disgrace aooially and aa a man, has brought dia• 
honor and disrepute upon the protesaion Which he represent•, 

The present ac,used was inconsiderate of others in the Dormitor7, 
noisy, end belligerent, but nothiJl.g worse. The Boe.rd doea not consider his 
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conduct. bad as it undoubtedly was. such aa to bring dishonor and disrepute 
upon the proteaaion which he represents • 

• 
In the ~ case the Board ot Review 'thought accused's conduct a 

Tiolation ot the 9,th Article or war. but '!'he Judge Advocate General held 
it an ottense under the 96th Article only, and the President followed hie 
Tiew. The Judge AdTocate General quoted with approTal and apparently 
adopted as ths i,roper test the following language or Major General George 
B. McClellan (G.O. ill, Army ot the Potomac, 1862): 

"These word.a, ( •conduct unbecoming•. &c.) imply sane
thing more than 1ndecorum, and mili tar:r men do not consider 
the charge sustained unless the evidence Shows the accuaed 
to be one with llhom his brother officers cannot associate 
without loss ot aelt respect.• 

JJ,plying the aboTe teat to the present caae, the Board doea not teel that 
the record shows accused to be one w1 th whom his brother otticera cannot 
associate w1 thout loss ot a.it-respect. 

When we pass from tests expresaed in general terms to comparison ot 
accused•• conduct with that ot Lieutenants Clark e.nd Lowry, the BO&rd 
oonsiden it not eo bad as that or Lieutenant Clark and at lee.st no worae 
than that ot Lieutenant Lowry. Both Lieutenant Lowry and the preaed 
accused entered the apartment of another otticer at night e.tter he.Ting 
been told to keep out. BUt Lieutenant Lo1'1'7 entered an epar"tm.ent known by 
him to be occupied by a .,man and a child only. whereas the present accused 
entered a!l apartment known by him to be occupied by an able-bodied a:med 
man 'Ibo prond himself tully able to defend it. As Lieutenant Lowry'• 
conduct has been held not a Tiolation ot the 9,th Article ot war, the 
Board 1a unable to see how that ot the present accused can be. 

'the Board will not take time to make 4eta iled comparison ot the 
con4uct ot aocuHd Yi~ that ot captain 7leming, Lieutenants Maciver and 
Beauobap• and O&det Mini; but contents itHlt with saying that in ita 
opinion hie case more nearl1 resembles those in which U na held that 
the conduct 1n question constituted a Tiolation ot the 96th ~icle of War 
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only, than those 1n which U was held that the 95th Article or war was 
Tiolated. 

'!'he Board therefore expreases the opinion that the record 1• legally 
sufficient to support only IO mch ot the t1nd1ng ot guilty ot the 
Spec1ticat1on, Charge II, and Charge II, a.a 1D.Tolvee a finding ot guilty 
or the specification in Tiolat1on ot the 96th J.rt1cle of war. 

9. BUt one question remains tor oonsiderat1on, namely, whet.her, in 
View or the Board's conclusion that one s.pec1tioat1on 1• not supported 
at all, and the others aupported only- in so tar as they inwln lesa 
serious offenses, the sentence ahould remain unch.ange4. Notwithstandinc 
those cirCUJll8tancea, accused stands convicted ot being drunk and disorderly 
and of wrongfully entering another officer•• quartera at night. 1'he 
evidence shows that accused'• conduct, though not Tiolat1Te of the 95th 
.Article ot War, ns groHly inconsiderate of the com1'ort of others in the 
Do:rmitory, and inTI>lTed extreme belligerency toward enother officer who 
had given not the least cause ot of'ten••• In other llOrda, the drunkenness 
and disorder, though not so grosa or of such a character aa to Justify a 
conTiction under the 95th Article, were nevertheless present to a marked 
degree. Dismissal 1s legally- authorized, though not required, upon con
vi~tion ot Violation of the 96th Article of War. It is Ullllecessary.-to 
conaider Whether, it the present conviction stood alone, the sentence 
ought to remain unchanged; because the present conviction does not atan4 
alone. There ns introduced at the trial evidence of one previous con
Tict1on, namely, or having been drunk in command at Fort stota.nburg on 
September 26, 19M, leH than two months before the commiaaion ot the 
o:rtenaea involved in the present trial. The reduction ot a legal.17 per
missible sentence 1, in substance the exercise of olanency; and, in con
sidering clemency, the Board and all higher authorities may take into 
account matters outside the record ot trial. lib.en this is done, the 
Board notes the subsequent conviction ot accused of breach or arrest at 
!'ort stotaenburg, P. 1., December 00, 1934. Thia makea three inatancH 
of .misconduct by accused w1 thin three :months, all of sutfic1ent graTity 
to result in conviction by general court-martial. 

Accused's wife baa appeared 1n person before the Board ot Review an4 
The J"udge AdTocate General and has m1de oral repreaentat1o:aa on behalf 

-Zl-

http:legal.17


(.358) 

ot her haaband. -. ...rtain ot these related to alleged harah treatment ot 
accused aince his trial; and, it true, are irreleTIUlt to the questions 
now to be decided. Mrs. Shirley further alleged that her hllaband waa 
denied the oounsel whom he desired, and that the otticer Who acted •• 
special 4efena• counsel was incompatemt and lacking in taithtul deTOtion 
to hia client•• interests. ~usationa ot availability ot counsel are 
primarily for deteI1D.ination by the convening authority, and hia decision 
will not be reviewed except upon a &ho'l'ing ot abuse or 41acretion. No 
auoh ahowing haa been made. So tar aa the record ot trial ehows, the 
counsel who detended accused performed their duty with at lee.at average 
ability and diligence. The record3ot The Adjutant General•• Ottioe show 
that the special defense counsel (captain Sheets) apent two year• at law 
school, though he did not graduate, practiced la,r tor over two year• 
before entering the army, and has since aerTed creditably as defense COUD8el, 
Those records also ab.ow that the regularly detailed defense counHl, Captaia 
Tourtillott, has had several months' experience as trial Judge advocah ot 
general courts-martial. Both ot those officers have a general efficiency 
rating of excellent, end Captain Sheota• tile contains several recent 
auperior efficiency reports end letters ot commendaUOJh Accused ia, 
according to the A.nay Register and his wite•a atatallent, himself a le.w 
graduate and member of the bar, though he has never praoticed law. 

Mrs. Shirley also maintained that accused's three offenses resulting 
in three trials and convictions in :three months were the reault of a 
physical and mental breakdon caused by nearly three years• tropical 
aerrtee. The SUrgeon General has stated officially that more than two 
year,• tropical serrtce is apt to be dieaclvantagaous to a white man'• 
health; but the m<Sdical evidence 1n tha record (Hillman, R. 80•84; Moulton, 
B. 98, 99) and the report ot the disposition beard at Stern~erg General 
Hospital both show that accused, though not in the beat ph;raical and 
nervous condiUon, is and m.s at the time ot hia ottensea tully respou ible 
tor hi• actions. 

In view ot all that has been said, the Board recanmend1 that no 
aoditieation of the sentence be made. 
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10. J.ccused 1a 39 ;rears ot age. The statement or his serrtce aa it 
appears in the Amy Register 1a as tbllowa: 

•2 lt. cav. Seo. o.n.c. 2'I Nov. 17; accepted 27 Nov. 
17; active duty 27 Nov. 17J l lt. or eav. u.s.A. 23 Feb. 
19; accepted 2' Feb. lV; hon. dis. 9 Oct. 19.--1 lt. or 
Cav. l .Tul.7 20; accepted 25 Nov. ao; .A..s. 2 .A.ug. 21 to 
7 J'eb. 22; capt. 28 Mar. 30." 

The ..f..m7 ~egil!lter further lhowa that accused receiTed the degree ot 
Bachelor ot Lan tram Illilloia Wellleyan Uninrsi ty 1n 191'1, e.nd graduated. 
tl"Oll the Ca"falry School, Troop ottioera• Couree, in 192'. 

11. The oourt was lecall7 oonatituted. No errors inJuriousl7 atteot
ing the eubatantial right. ot accused were OOIIIZliUed during the trial. 
J'or the reasons stated, the Board 1s ot opinion that the record 1a legall7 
1nautt1c1ent to .upport the finding ot guilty ot Speo1t1cation 2, Charge I1 
18 legal.17 8U:ttic1eat to Rpport o.Dl.7 ao much ot the t1ndinga ot gullty ot 
Specitioation 1, Chars• I, and Charge I, u involvea findings ot gu1lt7 
ot wrongtul.17 entering the quarters ot seoond Lieutenant David H. BUcbanan, 
at th• time and plaoe alles•d, 1n violation ot the 9Stli Article ot War; 
and legal.17 autticient to aupporl only ao Jlllch ot the tiDdinga ot guilt7 
ot the SpeoitioaUon, Charge II, and Charge II, H 1nwlTH tindinga ot 
guil t7 ot '\he Specit1ca-.tic:. 1Jl violation ot the 9&th .A.rt1ele ot War. '!'he 
Board ia turther ot opiDioA tbat the recol"4 18 legally auttic1ent to 
support the sentence and w.rranh eontimation thereof. 
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1st Ind. 

A~'"',..,.. r{ -,,War Department, J.A.G.O., ' " C. 1935 - To the Secretary or war. 

l. Herewith transmitted tor the action or the President is the 
record or trial in the case or Captain Byron E. Shirley (0-1032&}, 
26th Cavalry (PS}, together with the foregoing opinion or the Board ot 
Review. 

2. Upon e::r:amination or the file or the accused officer 1n Th• 
Adjutant General'• office, the following :matters with respect to hia 
service are noted, in addition to those mentioned in paragraph 10 ot 
the opinion of the Board of Review: 

Accused served in the American Expeditionary rorces, France, from 
June 2'/, 1g1e, to .rune 29, 1919, and took part 1n the :Meuae-Argonne 
offensive and in.the occupation or a defensive sector. Since the World 
War accused served at various stations in the United states until J'wle 
17, 1932, when he arrived in the Philippine Islands, where he remained 
until after the trial now under review. Accused's etficiency reports 
have, 1n general, been either satisfactory or excellent (or the equiva.
lents ronnerly used, average and above average) 1A performance of duty 
and in other respects. Th• only report• rating the otficer either better 
or worse than the above in pertomance of duty are the following: 

a. J'ebruary 19 to June 30, 1921, Camp Bal'r1' ;r. Jones, Douglaa, 
Arizona, rated by Colonel J.. V. P. J..nderson, lat Canlry, as superior 
in performance of duty aa exchange officer. 

b. August 15, 19!1, to February 14, 1922, Air Service Pilot School, 
Carlstrom Yield, Florida, rated by Major Ralph Ro7ce, A.s., as below 
average in ground instruction. .A.ccused waa relieved fl'Clll detail •1 tl'. 
the J.ir Service at his Ollll request. 

On an entirely favorable efticiency report for the period tro:m 
July l, 1g31, to May 1.5, 1932, by Lieutenant Colonel Robert M. Chene7, 
com:nanding lat Squadron, lat Cavalry, at J'ort D. A. Russell, '?e::ma, the 
C()mfflending officer of that regiment, Colonel William A. Austin, placed 
an indoraement in llb.ich inter e.lia he said ot accuaeda "Lax1 ty in re
gard to his personal oreciit"'anci""tfnances seriously impairs the etficiene7 
of the officer concerned•. 
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.&11 etticiency report covering the period trom .nily l to September 
30, 1g3,, at Fort Stotsenburg, P. I., by Lieutenant Colonel Robert M. 
Cheney, 26th Cavalry, rated accused as aatistactory 1n the perforn:ance 
ot duty as troop commander. On t,ro items, 1nU1at1ve and torce, accused 
was rated excellent. On ten 1 tema, accused was rated aa satiatactory. 
He was rated unsatistactor)" in performance ot tield duties, milite.J7 
bearing and neatneaa, and attention to duty, and interior in tact. Th• 
reporting officer would object to having accuaed aerve under him •due 
to his continuing trouble tran debts and liquor•. Be turther stated 
that accused has a weakneaa, •debt• and liquor•i that he ia not qual1tie4 

· tor his grade because ot Whia condition due to 4ebta and liquor•, or tor 
any command 1n peace or war. •• a general estimate, the reporting otticer 
said, •Once oonaidered an excellent officer, he 1• now :ruinlng hiuelt 
by debt and drink•. 

On the above report there are mmeroua indoraementa iJL certain ot 
which accused takes 111ue with the reportillg ottioer as to the tactual 
bash tor and justice ot hi• ratings and remaru. In others the reporting 
otticer undertakes to juat1t7 them. In 12th indorament on the abOYe 
report, November 4, 193', Brigadier General :rrancil I.e.r. Parker, conn•nd
ing :rort stotsenburg, rated aecuae4 •• satiatactory 1n attention to duty 
and tact, and aa protesaionally qualitied aa captain, peace or war. 
OtherwiH General Parker concurred 1n the report • 

.Except tor the report last mentioned, accused'• etticiency report• 
have been better ot late year• than earlier. uany oon.iain tuorable 
eommenta and there are a t•w ratinga ot 111perior in particular charaohr
htioa. 

s. I concur 1n the concluaiona ot the Board ot Re'Yiew and reeonmni.4 
that the PN•ident diaapprove the t1n.d1Dg ot gu1lt7 ot Speoiticatioll 2, 
Charge I; approve only ao much ot the tindinga ot gull t7 ot Specitiaation 
l, Charge I, and Charge I, aa iuolv.. tin.ding• et guilty ot wrongtull7 
ute:ring the quarter• ot Second Lieutenant D&T14 u. BUchanu., at the 
tillle and place alleged, in Tielation ot the Nth ~icle ot lt'arJ and 
appron onl7 ao much of the t1nd1~ ot guilt:, ot the Specitioation, 
Charge II, and Charge II, aa invelvea tin41nga ot guil"ty ot the a,ee1ti• 
cation in violation ot the 96th J.rticle ot War. I turther reeonment 
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for the reasons stated by the Board or Review that the President conti:nn 
the sentence. 

4. Inclosed are a draft or a letter tor your signature, trans
lllitting the record to the President for his action, and a form or 
Executive action designed to carry into etfect the above recol!lllendationa 
should they meet with approval. 

5. In accordance w1 th a request previoualy made by him through 
The Adjutant General, Honorable James Hamilton Lewis, United States 
Senate, has this day been into:nned by this office that the record of 
Captain Shirley's trial is being forwarded to the Secretary or War. 

(J ./)
:,.,.,; ~v-ty,-,A:·w. Brown, I 

Major General, 
The JUdge Advocate General. 

3 Incls. 
Incl. 1-Record of trial. 
Incl. &-Draft of let. for sig. 

of Secy. of War. 
Incl. 3-Form of Executive action. 
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WAR DEPARTilENT 
In the Office of The Judge Advocate General 

Washington. D.c. 

Board of Review FEB L.1 1985CM 202849 

'C' N I T E D s· T A T E S ) FIRST CAVAllJ..Y DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Clark, Texas. December 17 

Private 1st Class THEODORE ) 1934. Dishonorable discharge 
T. MIX (6680266), Head• ) and confinement for two (2) 
quarters Troop, 1st Cavalry ) years and five (5) months. 
Brigade. ) Penitentiary. 

HOLDING by the BOARD OF REVIEJf 
HALL, TURNBULL, and KING, Judge Advocates 

1. The record of trial of the soldier named above has been 
examined by the Board of Review. 

2. The accused was tried upon the following charges and 
specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that Private First Class, Theodore 
T. Mix. Headquarters Troop, 1st Cavalry Brigade, did, 
at Fort Clark, Texas, on or about October 1. 1934, 
feloniously take, steal, and carry away four pair 
of window drapes, value about fifteen dollars ($15.00), 
one pair of evening shoes, value about six dollars and 
fifty cents ($6.50), and one silk night dress, value 
about seventeen dollars and fifty cents ($17.50), 
property of Mrs. Clark L. Ruffner, of the total value 
of about thirty nine dollars ($39.00). 

ADDITIONAL Cl!ARGE I: Violation of the 93rd Article of Viar. 

Specificationi. In that Private First Class T.T. Mix, 
· Headquarters Troop, 1st cavalry Brigade, Fort Clark, 

Texas, did, on or about the 1st day of October, 1934, 



vdth intent to defraud, falsely make i1, its entirety a certain 
acknowledi;ruent of notice in vrords as follows, to wit: 

''O.K. By. 
(Sig) T.T. Thornburgh 
1st Lt. T.T. Thornburgh 

1st Cav. Brig. Fort Clark, Texas." 

on an assig:unent executed by him, the said Private IJi:x, in words 
and figures as follows, to wit: 

"Received froll'. Sgt. Alfred Ord. Dept. i,:10.00 
dollars, which I authorize 1st Lt. T.T. 
Thornburgh to pay to Sgt. Alfred from rn:y 
orderly pay on: Xov. 21:d 1934. 11 

which said acknowledgment cf· notice was a writing of a private 
nature which might operate to the prejudice of another. 

ADDITI01TAL Cii:ARGE II. Violation of tho S•6tr.. Article of vrar. 

Specification: In that Private 1st Class T.T. l.fix, Headquarters 
Troop, 1st Cavalry Bri~ade, Fort Clark, Texas, with intent to 
defraud Sergeant Jolm Alfred, Ord. Dept., did, at Fort Clark, 
TeY.as, on or about October 1st, 1934, unlawfully pretend to 
the said Sergeant Alfred that on 1JoverJ.ber 2, 1934 there vrould 
be due him, the said Private Mix, the sur., of ten dollars ($10.00) 
for services rendered and to be rendered to 1st Lieutenant 
T. T. Thornburgh, Cavalry, as orderly, and further that" the said 
Lieutenar.t Thornburgh had executed a signature purporting to 
be that of the said Lieutenant Thornburg,11. on a certain document 
in words and figures as follows, to wit: 

"Fort Clark, Texas. 

Received from Sgt. Alfred, Ord. Dept. $10.00 
dollars, which I authorize 1st Lt. T.T. Thornburgh 
to pay to Sgt. Alfred frol!l my orderly pay on 
Eover.iber 2, 1934. 

T. T. Mix (Sig) 
Pfc T.T. 1.!ix 

Hq. Tr. 1st Cav. Brig. 
Fort Clark, Texas. 

O.K. By 
T. T. Thornburgh (Sig) 

1st Lt. T. T. Thornburgh 
1st ca.v. Brig. Ft. Clark, Tex." 
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well !mowing that said pretenses were false and 
by means thereof' did i'raudently obtain from 
the said Sergeant Alfred the sum of' ten dollars 
($10.00). 

Accused pleaded not guilty to all charges and specifications 
and was found guilty of' all, except that of specification 2 
Additional Charge II, he was found guilty, upon the substitution 
of' "nine dollars ($9.00)" for "ten dollars ($10.00)". The court 
sentenced accused to dishonorable discharge. forfeiture of' all 
pay and allowances, and confinement at hard labor for three years. 
The reviewing authority approved only so much of the findings 
of guilty of' the specification. original charge, as found accused 
guilty of larceny of' four pairs of window drapes and one pair 
of evening shoes. at the time and place and of the ownership 
alieged, of some value not exceeding twenty dollars. He disapproved 
so much of the finding of guilty of' the speci.t'ication, Additional 
Charge II, as involved a finding of' guilty of a false pretense 
that there would be due the accused ten dolla~s, and of' the ob
taining of a sum in excess of $1.50. He approved only so mnch 
of the sentence as involved dishonorable discharge, forfeiture of 
all pay and allowances, and confinement at hard labor for two 
years and six months. Because of the length of' time the accused 
had been in confinement he remitted one month of' the above term. 
He designated the United States Penitentiary, Leavenworth, Kansas, 
as the place of' confinement, and withheld the order directing execu• 
tion of' the sentence pursuant to A. w. 6~. 

3. In the opinion of' the Board of Review the record is 
legally sufficient to support the finding of guilty of the original 
charge and specification, alleging larceny, as modified by the 
reviewing authority. The evidence with respect thereto will not 
be set out. 

4. The evidence with respect to the additional charges and 
specifications will be set out only so far as necessary to illus
trate and support the position taken by the Board of Review. 

5. The Specification, Additional Charge I, alleges forgery 
of the signature of 1st Lieutenant T. T. Thornburg.11., Cavalry. 
That officer's testimony with respect to the additional charges 
and specifications is found on pages 18-20 of the record. He 
testified positively (R. 19) that the signature purporting to 
be his was not so, but he was not asked. nor does he anywhere 
say, that he did not authorize the writing or the placing of 
his na.nie on the paper in question. nor is there in the record 
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any evidence from which absence of such authority mAy be 
inferred. That proof of absence of authority to affix 
the alleged forged signature is necessary has been held 
many times by the Board of Revi8'N and The Judge Advocate 
General. In CM 114211. Meyers. it was said, 

"But. as the case stands, it was necessary that 
the prosecution, in addition to proving that the 
accused produced and indorsed the check and obtained 
value upon it, should prove not only that the signa
ture on the check was not that of J. R. Glazier, but 
also that J. R. Glazier had not authorized the accused 
or any other person to sign this check for him." 

In CM 123118, Harbin, it was said, 

."The foregoing creates a strong moral impression 
that the accused wrote and signed the check as alleged 
in Specification 1, of Charge II, but, fror.i the point 
of view of legal evidence, leaves the matter in doubt. 
In addition to this, there was no evidence at all be
fore the court that, if he did write and sign the 
check, such acts were without authority. Apparently 
there was such a person as Druen Bird, capable of 
authorizing the use of his or her name in this way. 
It is elementary law that, in establishing a case of 
forgery, want of authorization to sign or utter must 
be shown, _The finding of guilty of Specification 1, 
Charge II, was therefore without legal support in the 
evidence." 

To the same effect are CM 115048, Rainey; CM 122618, 
~; CM 124572, Hough; CM 185417, Sadler; Dig. Op. JAG 
T9!2=30, see-. 1567. 

CM 122215, Foster, Dig. Ops. JAG 1912-30, sec. 1569 
( 3),i.llustrates an exception to the above general rule. In 
that case a troop clerk was convicted of forging checks on the 
troop fund and uttering them. He was accustomed to keep the 
check book and to prepare checks for the troop commander•! 
signature. It was held that he knew that he was entitled to 
nothing from tle fund and that this guilty knowledge rendered 
unnecessary direct proof of lack of authority to sign the checks. 

The Board of Review thinks that the present case is within 
the rule and not the exception. The record does not show that, 
at the time the alleged forgery was, uttered, Lt. Thornburgh owed 
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nothing to accused and accused knew it, or that otherwise he 
had guilty knowledge in the premises. Lieutenant Thornburgh 
testified (R. 20) that he advanced to accused his pay as 
orderly for October, because accused's wife had been sick in 
hospital, causing accused unusual expense; but Lieutenant 
Thornburgh does not state the date of this advance, and there 
is nothing to show whether it was before or after the date 
( about October 2, R'~21) when accused presented the alleged 
forged paper to Sgt. Alfred. If, as seems probable, it was 
after that date, accused did not know on October 2 that nothing 
would be due him from Lieutenant Thornburgh at the end of the 
month. 

The Judge Advocate.1st Cavalry Division, undertakes 
(his review, par. 2i (4))to take the case out of the general 
rule above stated by arguing that the signature in question 
was made by tracing over an impression of a rubber stamp, and 
that an authorized signature made in good faith would not be 
so written. Neither on the facts nor on the 1~ is this 
argument convincing to the Board. 

The Board of Review therefore concludes that the record 
is legally insufficient to support the finding of guilty of 
Additional Charge I and the specification thereunder. 

6. After the substitutions and exceptions by the court and 
the reviewing authority have been made, all the allegations that 
are left of the specification, Additional Charge II, are those 
stating that accused unla:wfully pretended to Sgt. Alfred that 
the signature purporting to be that of Lieutenant Thornburgh 
was hi.is, well knowing that such pretense was false, and by 
means thereof did fraudulently obtain $1.50 from Alfred. It is 
obvious that the finding of guilty of these allegations must 
also fail, since, for the reasons already stated, it is not 
ah.own by competent evidence that what purported to be Lieutenant 
Thornburgh's signature was forged or that accused knew it to be 
so. The Board of Review therefore concludes that the record is 
legally insufficient to support the finding of guilty of 
Additional Charge II, and the specification thereunder. 

7. The maximum sentence which may lawfully be imposed tJon 
conviction ot the original charge and specification, as modi:fh:'d 
by the reviewing authority, is diihonorable discharge, forfeiture 
of all pa;y- and allowances, end confinement at a place other thtm 
a penitentiary for six months. 
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8. For the reasons stated the Board of Review is of the 
opinion that the record of trial is legally sufficient to 
support the findings of guilty of the original charge and 
specification thereunder. as modified by the reviewing authority; 
legally insufficient iD support the findings of guilty of 
additional Charges I and II and the specifications thereunder. 
as modified by the court a.nd the reviewing authority; and legally 
sufficient to support only so much of the sentence as involves 
dishonorable discharge. forfeiture of all pay and allowances due 
or to becO!!l.8 due. and confina:nent at hard labor for six (6) 
months at a place other than a penitentiary. 

! 

• Judge Advocate. 

-6-
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WAR DEPARTMmT 
In 1:he Office of The Judge Advocate General 

Washington., D. c. 

Board of Review FEB -' 1915
CM 202861 

UNITED STATES ) HAWAIIAN DIVISION 
) 

v. ) Trial by G.C.M., convened 
) at Schofield Barracks., T.H., 

Private 1st Class WILLI.AM ) December 21, 1934. Dis
C. NORBECK (6841831)., 11th) honorable discharge and con
Ordnance Compaey. ) finement for four (4) months. 

Disciplinary Barracks. 

ROI.DING by the BOARD OF REVIij'f 
HALL, TURHBULL and KING, Judge Advocates. 

1. The record of trial of the soldier named above has been 
examined by the Board of Review. 

2. Neither paragraph 2b, A.R. 600-395, January 30, 1930, 
nor any other regulation or order of which the Board is aware, 
authorizes confinement in the United States Disciplinary Barracks 
in a case where the confinement imposed is of so short a duration 
as in the present case. 

3. The Board of Review holds the record of trial legally 
sufficient to support the findings of guilty and so much of the 
approved sentence as involves dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement 
at hard labor for four months at a military post, but not at the 
United States Disciplina~y' Barracks. 

1i I . 

' ·, ·/cl..t.., ,) L'-'·< .c.: , Judge Advocate. 

flt.A,~, Judge Advocate. 

Ovuuu.Aa~~~~ 
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WAR DEPARTI.1E!NT 

In. t~ office of The Judge Advocate General 
w.ulri ngton, n.c. 

Board or Review 
CM 202928 MAR 6 1935 

UNITED ST.A.TES ) SECOND DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Francia E. Warren, Wyaning, 

Private CHARL~ O. COOLEY ) January 22, 1935. Dishonorable · 
(6252995), Battery c, ) discharge and confinement tor 
76th Field Artillery. ) six (6) months. Fort "Francis 

) E. Warren, Wyoming. 

HOLDING by the BOARD OF REVIEW 
HALL, KING and SMITH, L.U., Judge Advocates~ 

1. The record or trial in the case or the above named soldier 
has been examined by the Board or Review. 

2. Accused was tried upon a single charge and specification as 
follows: 

CHARGE: Violation of the 94th Article or war. 

Specification: In that Private Charles o Cooley Battery C 
76 Field Artillery did at :rt F E Warren Wyo between · 
the period ot Nov lat to Dec 23rd 1934 steal and carry 
away ten sacks ot oats ot the value of about $17.10 
property of the United States furnished and intended· 
tor the military service thereof. 

Accused pleaded not guilty to and was found guilty or the specification 
and the charge. The court sentenced accused to dishonorable discharge, 
torteiture ot all pay and allowances, and confinement at hard labor tor 
six months. The reviewing authority approved the sentence and designated 
Fort Francis E. Warren, Wyoming, as the place ot confinement, but with
held the order directing the execution of the sentence pursuant to 
Article of War 50i. 
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3. The evidence tor the prosecution sholl18d the. t, in consequence 
or information received, Sergeant Cranmer, or the Provost Guard 
Detachment, lay in wait on the south part or the reservation at Fort 
Francis E. warren near the boundary, and about 9:15 p.m., December 27, 
observed a civilian named Fred Ferguson enter the reservation riding 
one horse and lea.ding another. When he noticed the sergeant, Ferguson 
started to leave the reservation. sergeant Cranmer arrested him (R. 10). 
Later in the evening the provost marshal of the post, Major Bonham, 
Sergeant Cranmer, and the under-sheriff or the county went to Ferguson' a 
house, which was south of the reservation and apparently not tar from 
it, and searched the premises. There they found pillow cases, fatigue 
clothes, and ·olive drab shirts, all bearing a laundry mark (R. 10,14) 
which was proved by the clerk of the post laundry to be that used on 
the laundry or accused (R. 19,20). A barrel half full of oats was also 
found in Ferguson's stable (R. 11). The next morning sergeant CraIJller 
searched that part of the reservation south of the artillery stables 
and found two sacks of oats or approximately one hundred pounds each, 
one in a tin can and the other covered with a blanket (R. 10). The 
place where the oats were found was about as far as a city block from 
the stables or Battery c. The ground was not level, but there were small 
knolls, and a man coming there on horseback would be more or less con
cealed (R. 12). Accused was at the time and had been since December l 
on duty as stable orderly. As such it was his duty to assist in feeding 
the animals or Battery c. There are 8l animals in that battery, which 
consume an average or 7'14 pounds of oats a day (R. 4-7). The govern• 
ment was then paying $1.71 a,hundred pounds for oats (R. 8). 

A written confession by accused was also introduced by the prose
cution. Sergeant Cranmer testified that he warned accused of his rights, 
promised him no immunity or favors, that he does not ranember any 
sheriff or deputy being present (R. 11,13). Major Bonham testified to 
finding on his desk an unsigned confession by accused, to asking him 
it he knew what he was doing, telling him that he did not have to sign 
it, and that it mi@jlt, be used against him. Accused.said that he wanted 
to get it over with and signed the paper. •After this was over•, Major 
Bonham told accused that he would try to get him a minim\lm sentence 
(R. 15,16). Private )·etsco testified that he was called into the 
provost marshal' a office to 11'1 tneas the signing of a paper by accuaed, 
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that he did so, that accused signed the pe.per without coercion (R. 21). 
The paper so identified was as follows (Ex. l): 

•29 Dec 34 

Ai'ter being warned of his rights, Private Charles Cooley, 
Btry C 76 l!'A. has made the following statement. 

A.bout the First ot November,1934, I met Fred Ferguson 
at the stable shack Btry C 76 l!'A. He made me a proposition 
that if I would get him some oats he 11'1:luld give me one 
dollar a sack for them. He told me that if I would get 
the oats out of the stables and hide them that he would 
come after them. We arranged for them to be left at a 
certain spot near the C&.S tracks in rear or the Artillery 
stables. I carried the oats to this spot from Btry C 
stables and left them, sometimes I would meet l!'erguaon 
there when he came after them. Altogether I sold him ten 
sacks and he paid me ten dollars. sometimes he 1110uld pay 
me at the stable aback and other times, when he came after 
the oats. It was about Dec. 22nd or 23rd when I took the 
last two sacks of oats to the hiding place. 

(sgd) Charles o. Cooley 
Charles Cooley 

Pvt., Btry C 76 FA 
WI'1N.ESSES: 
E. w. Cranmel,' (sgd) 
Eugene W. Cramer 
Sgt., P.o. net. 

Peter M. Fetsco (sgd) · 
· Peter M. Fetaco 
Cpl., P.O. Det.• 

4. For the defense, accused ms.de an unsworn statE111ent that Sergeant 
Cranmer spoke of turning accused over to civilian euthorities to be 
tried by them, that while sergeant Cranmer was quesUoning accueed a 
sheriff came into the provost marshal's office, and the sergeent said to 
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him, "You are just the man I want to see. We have a couple or men for 
you to take down to your jail house". The confession was made so that 
accused might not have to go down town to be tried. 

5. There are several irregularities and questionable points in 
the case, which will be severally considered. 

a. The specification omits the words "feloniously take" and merely 
charges that accused did •steal and carry away• oats. The word "take" 
is a word of art in criminal pleading, and an indictment which omits it 
is fatally defective. l Hawkins' Pleas of the Crown, 8th ed., 142; 36 
Corpus Juris 812. Nevertheless, the Board of Review is or opinion that 
the 37th Article of War was put into the military code for the express 
purpose of getting awar from such technical requirements as this. The ' 
verb "steal" implies wrongdoing. The specification fairly informed the 
aceused as a man or ordinary understanding with what he was charged. 
The Board cannot aee why this variation from the approved form (M.C.M., 
appendix 4, form 110) should have been made or permitted, but for the 
reasons just stated concludes that it is not fatal to the validity or 
the conviction. CM 169893, Elkins, and CM 171269, Boardman, though not 
squarely deciding the point here presented, tend to support the Board'& 
view. 

b. In respect of the time of the ortense, the specitication 11 
inaptly worded and covers a considerable period. It says, "between the 
period of Nov lat to Dec 23rd 1934", and objection was made to it by 
the defense on the ground of the indefiniteness of the time (R. 4, top). 
However, the oats according to accused's confession were taken one or 
two sacks at a time, and the pleading could hardly have been otherwise. 
The Board thinka that the specification is not objectionable in this 
respect. -

c. 'flle law member was excused for cause (R. 2). At numerous 
place"i in the reco.rd it is stated that the law member made certain 
rulings (R. ,,e, and elsewhere). The reference is presumably to the 
president or the court. The record is ambiguous and irregular in thia 
respect, but ao little doubt exists that the president ruled that the 
irregularity 1a not considered tatal. 

-4-. 
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!• In the foregoing rulings the person described as law member, 
who presumably was the president, ruled on his own responsibility and 
did not state that his rulings were subject to objection by any member 
of the court. He clearly should have done so; but, unless some of the 
rulings were fatally erroneous, his omission did not injuriously affect 
the substantial rights of accused and may be passed under the 37th 
Article of war. 

•• The record 1a replete with hearsay evidence. .Among the instances 
ot the" introduction ot such evidence may be mentioned the following: 

(l} Testimony ot Sergeant Cranmer as to tonner ~ctions of Ferguson 
(Ro 10). The witness might properly have testified that following 
information received he lay in wait, etc., but should not have been 
allowed to go further. However, this error does not seem to have been 
seriously hanntul to accused. 

(2) Testimony of Sergeant Cranmer as to accused's laundry mark 
(R. 10). This matter was later covered by first-hand testimony ot ail 
employee of the laundry, Miss MUse (R. 19 !.l .!!i•), so that the error 
was not hamtul. 

(3) The long statEl!len t w1 th llhich Major Bonham opened his testimony 
(Ro 14,16) contained more hearsay than first-hand matter. It covered 
points (1) and (2), and others. However, such points were either not 
seriously harm:f'ul to accused or were afterwards completely proved by 
other w1 tnessea. 

f. Some question may be re.bad whether the search of Ferguson's 
house7 to Which Sergeant Cranmer (R. 10) and Major Bonham (R. 14} 
testified, was lawful. Neither witness states that Ferguson consented 
to the search nor that they had a search warrant. However, the point 
was not raised by the defense; and, 1n the absence of any statement 
one way or the other, the Board does not believe that it ought to assume 
that the searchers had neither a warrant nor the consent of the occupant. 

~· The next, and, in the opinion of the Board, the most serious 
question concerning the validity of the record is whether the corpus 
delicti was sufficiently proved to justify admission of accused's 
confession. There was no testimony concerning shortage of oats from 
accused's battery or any other government stock, nor were the oats 
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identified. However, in a tull discussion of the corpus delicti by the 
Board in CM 202213, :Uallon, it was held that all that is necessary is 
some evidence touching the offE111se and tending to prove its commission. 
To the same effect is 1 Wharton on Criminal Law, sec. 357. In the 
present case two sacks of oats were found near the artillery stables, 
both concealed (R. 10,l~). It is inconceivable that oats from any 
civilian store or source of supply would be brought upon the military 
reservation and hidden near the government stables. The only reasonable 
inference to be drawn from the finding of oats at such a place and so 
concealed is that they were gove~nt oats temporarily placed there 
until they could be carried further away. Besides the corroborating 
evidence of the findjng of the above oats, there is considerable other 
corroboration, namely, that accused was on duty at the stable of his 
battery and had access to govermnent oats, that Ferguson was seen to 
enter the reservation riding one horse and leading another, that he turned 
and started to leave the reservation when approached, that oats were 
found in his stable, and that clothes and bed linen bearing accused's 
laundry mark were found in Ferguson's house. If proof of a shortage 
or absolute identification were required in cases involving the larceny 
of goods kept in bulk, such as grain, hay, or coal, no one could ever 
be convicted unless the amount taken were very large. A. moderate 
quantity would not be missed and the articles themselves are not sus
ceptible of marking or other means of identification. In CM 2029£0,71~ 
Sastre, the Board of Review and The JUdge Advocate General upheld the 
conviction of a soldier or larceny or hay though no definite shortage 
in any government stock could be shown and no positive identification 
was possible. The Board of Review concludes that the corpus delicti 
was sufficiently proved to justify the admission of the confession. 

h. The defense also contended that accused's confession was not 
voluntary. This is an issue or fact, on which the court, which saw and 
heard the witnesses, was in a better position than the Board of Review 
to reach a correct decision. The Board would therefore in any event 
be loath to overturn the court's decision unless there was in the record 
strong evidence showing the court to be wrong. The record contains no 
such evidence, and the Board thinks that the deoiaion made was correct• 

.!.• The unsworn statement ot accused ia, according to our practice, 
made in narrative form. M.C.M., par. 76; Appendix 6, foot p. 266. 
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The irregularity in permitting the present accused to make his statement 
in answer to questions by his counsel was an error in ravor or accused 
and may therefore be passed.• 

6. The Board therefore concludes that none or the numerous errors, 
irregularities and questionable points appearing in the record is ratal 
to the validity or the conviction. It has, nevertheless, written this 
review tor two reasons, first, lest it be thought to have overlooked 
those points; and, second e.nd more important, because it believes the 
preparation or a reasoned opinion to be the best test or the correctness 
or its conclusions. 

7. The Board or Review holds the record or trial legally sufficient 
to support the tindings and sentence. 
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WAR DEPARTMENT 
In the ottice or The J\ldge Advocate General 

Washington, D. c. 

Board ot :anie,r 
Cll 202"° FEB 15 1935 

UNITED STATES ) l!'IRST CAVALRY DIV1SI ON 
) 
) Trial by G.C.?l., cosened at 
) !'ort Ringgold, Texae, J"anuary 

Private HERSCHEL M. BIGGS ) la, 1935. Diehonorable dte
(ea~ll9), Troop E, 12th ) oharge and oontinament tor 
Cavall'J'• ) tour (4) monthe. l'or\ Ringgold, 

) 11'eue. 

HOU) ING by the BOA.RD 07 REVIE1r 
HALL, TOBNBULL and KING, J'Udge AdTooatea. 

l. The record of trial of the soldier named aboTe has been examined 
b7 the Board of Review. 

2. Accused was tried on a single charge and Bpecification which 
may be abatre.cte4 as tollowas 

CHARGE: Violation of the 9Sd Article of ,ar. 

SpecificaUons Larceny on October 22, 1934., ot one Hrge 
shirt, value about $~.oo, the property of PriT&te 
Hickey, Troop E, 12th Cavalry. 

The court found accused guilty or the epeeification and the charge and 
sentenced him to dishonorable diacharge~ forfeiture of all pay and 
allowances due or to become due, and cont1nement a11 hard labor for tour 
months. The reviewing aa. thority approved the sentence, deeignated :rort 
Ringgold, Texas, as the place or confineme:it, and withheld the execution 
or the sentence pursuant. to J.rtiele ot War 50i. 

~. The Board of Review adopts, wtth certain additions, the BllJllDlary 
of the evidence in chief for the prosecution found in the review of the 
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assistant judge advocate, First Ca'VB.lry Division, as follows: 

Private Hickey, ot Troop E, 12th CavallT, bought a tailored serge 
o.D. shirt made by Sigmund Eisner (R. 17) from Corporal Lewis tor te.oo. 
The shirt (Ex. A., B. 5) had certain chare.cteristic& that made it possible 
to ident1f7 it, aich. ae places from which co:rpora1ii1 •evrons had been 
removed, a snag 1n the tront, a bulge in the sleeve between the buttons, 
and the maker•s label (R. 6,8,13). During the later part of October, 
1g34, Hickey was in the hospital tor a short while. On his return the 
shirt was missing from his locked wall locker, and he reported the loss 
to the acting first sergeant (R. &,7,8,10). On November ZS Corporal 
Lewis and Hickey recognized the shirt as one being worn b7 Private Hottal. 
They recovered the shirt trom him (R. 8,9,13). Hottal had first seen 
the shirt in the house ot •accuaed•s girl• (Mrs. Sigle) 1n Rio Grande 
City, about November :s. He bought the shirt from the accused tor cash 
(money owed him b7 the accused) and another shirt. Later the accused 
delivered the shirt to him on the post, 8l1d the same day (November 28) 
it was recognized by Hickey as his shirt and was turned over to Hickey 
b7 Hottal. The accused said that he had bought the shirt trom Private 
Forster (R. 12). Private Temple testified (R. 14-l&} that he was ac
quainted w1 th J'orster, tormerl7 a soldier in Troop E, who had ottered to 
sell two shirts to the witness, one ot serge and the other ot dark 
gaberdine. Exhibit A, the shirt previously identified by Corporal Lena 
and Private Hickey, is not the aeme shirt aa either ot those ottered tor 
sale by Forster. The witness pointed out certain ditterencea between 
the shirt. ottered him tor sale b7 Forster and Exhibit .&.. The :proseoutiozi 
also ottered in evidence the deposition ot Albert :rorater, a civilian, 
taken at Port Arthur, Te:ra1, to the effect that the witness knew accused 
tor three years during his service in the Arm::r at Fort Ringgold, Texas; 
that the Yitneaa ottered to sell to accused a serge shirt between October 
2l and u. Be ottered to sell the same ahirt to Private Temple and alao 
ottered to aell Teq>le a gaberdine shirt. No sale was made and both 
shirts are still in the w1 tne11• posseaaion at Port Arthur, 

4.. J'or the defense the accused, at hia own request, waa ,worn 8l1d 
testified (R, 16-19) that on October 21. lorster aold him (aocuaecl) a 
ahirt at the house ot Mrs. Oleta Sigle in Rio Grande City tor a coat and 
$3.50 1n cash; that the ahirt which he boUght at that time e.nd place is 
the eame shirt before the court, concerning which witneeaes tor the 
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prosecution. testified (Ex. A), and that later he (accused) sold the shirt 
to Private Hottal, as testified by the latter. Forster at the same ti.me 
as the se.l e ot the shirt in question ottered a gaberdine ahirt tor sale. 
Mrs, Sigle was a w1 tness to the se.le or the shirt by Forster to accused, 
The defense also introduced the deposition or Mrs. Iris Oleta S1gle, 
waitress, taken at Fort Worth, Texas, in which she testified that on 
October 21, 1934, she saw accused buy a shirt from Private Albert Forster 
tor which he agreed to give a blue serge coat and $3,50. The shirt waa 
an Ar:my shirt w1 th a torn plac8 on one shoulder and had marks where 
che'Yl'Ons had been removed, 

5, BY way ot rebuttal the prosecution called First Sergeant Blank 
(R, g),2l), Sergeants Adams (R, 21,22) and De Ferrieire (R, 22,23), all 
or Troop E, 12th Cavalry, who testified that they had known accused for 
several years, The first two witnesses testified that accused's reputation 
tor truth and veracity in the troop was bad, Sergeant De Ferrieire 
testified that accused's reputation tor truth and veracity was "only fair", 
Members ot the court queationed all three ot the above witnesses concerning 
Forster, the toimer soldier in the troop trom whom accused testified that 
he bought the shirt in question, which statement was denied by Forster 1n 
hia d9Position, The three 1fi tneases all stated that they were acquainted 
with Forster, First Sergeant Blank testified (R, al) that his opinion ot 
Forster as to truthfulness was very good, Sergeant Adams testified (R, 22) 
that he thought Forster waa a "Pretty nice bo7•, Sergeant De Ferrieire 
teatitied (R, 25) that Forster's reputation was good, The pro1ecution 
also called as a w1 tness in rebuttal Corporal Lena, Troop E, 12th Ca'ft.l.ry', 
Who testified that he had known Mrs. Sigle about two year1, during Which 
time she lived in Mc.Ulen and Rio Grande Cit,-: that she was married but 
did not live with her husband; and that her reputation tor truth and 
verac1t7 was pretty bad (R, 23), 

6. The defense made no attempt to attack the credibility ot l!'orater 
though it did otter evidence contradicting him, such contradiction does 
not constitute impeachment, and it h well settled by J118.D.7 decision. 
of the courts and opinions ot The Judge Advocate Gene1'9.l that testimony 
to the good reputation of a w1 tness tor truth and veracit:, may not be 
introduced to bolster his testimony When hie character tor veraoit7 baa 
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not been im.peacheu, even though his testimony has been contradicted. 
The matter was elaborately discussed 1n CM 201997, Mellon, and what was 
there said by the Board need not be repeated. Besides the Mellon case, 
other opinions and decisions to the same eftect are CM 190259, Sheffield; 
CM 195687, Stansbure; CM 198865, SOsebee; CM 201710, Reynolds; CM 202250, 
de Ramos; Louisvile &: Nashville Railroad Co. Te McClish, ll5 Fed. 268; 
Ford v. United States, 3 Fed. (2d} 10•; Harris v. United states, 16 Fed. 
T2df 117. The testimony as to the character of Forster elicited by members 
of the court was therefore clearly inadmissible under the rulings cited. 

I 

7. The assistant Judge advocate, First CaTalry Di Vision (his review, 
par. 3 b),and the Judge advocate of that division (par. l) admit the 
principle of the law ot evidence to be as above stated, but attempt to 
show that the present case is not within it. The assistant Judge advocate 
says that the court may properly ask any questions that either·side might 
ask (M.C.M., P• 127) and that the questioll8 as to Forster's reputation 
might have beon asked by the defense. The statement may be literally- true 
that the defense might have asked a witness his opinion as to the reputation 
of Forster, but general expressions in the Manual such as that cited by 
the assistant Judge advocate, First Cavalry Division, must not be taken too 
broadly. It was obviously impossible tor the authors ot the Manual when 
writing it to think of every case which might arise, some of which, though 
within the letter of what they wrote, are clearly not w1 thin i ta spirit 
or intent. The objection to the testimony with respect to Forster•s 
reputation is not so much to the questions asked as to the answers elicited, 
which violated the well settled rule that the reputation of a w1 tness cannot 
be bolstered until and unless it has been impeached. In the Sheffield, 
Stansburz, Sosebee, and de Re.mos cases, above cited, the testimony bolster
ing the reputation ot a witness who had not been impeached was brought 
out by questions by members or the oourt, and in all or them. its admission 
was held to constitute fatal erro~. 

The Judge advocate,. First Cavalry Division, bases his argument tor the 
validity of the conviction on a different ground, namely, that the testimony 
or Forster was compelling and the error therefore hamil.ess. The Board ot 
Review is wholly unable to agree with this view. Forster testified that 
he did not sell a shirt to accused and is supported to BOme extent by 
TemI>le. On the other hand accused and Mrs. Sigle testified positively- that 
Forster did sell to accused the identical shirt which is the subject ot 
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the eontroTeray. We ha.Te therefore a aquare issue or veracity with two 
wi tneases on either aide. Under the circumstances the Board does not 
see how the testimony on one side can be called compelling. It h 
certainly no more ao than was the testimony in the ca8e8 already cited 
which have come before the Board, in all or which the admission ot 
testimony or this kind was held to be erroneous and tatal to the Telidit;r 
or the conviction. The Board ce.n find no reasonable ground tor dis• 
tinguishing the present case trom t.hat ot Mellon end the other cases cited.. 

e. For the reasons stated, the Board or Review holds the recor4 ot 
trial legall;r insutticient to support the finding• end sentence. 

! 
I ; 
I i 

--------------·• J'Udge Advocate. 

-:s-





(385)WAR DEPAffi'MENr 
In the office of The Judge Advocate General 

Washington, D,C, 

Board ot Review 
CM 202951. MAR 14 1935 

UNITED STATE~ ) FOURTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Bragg, North Carolina, 

Private RICHARD L. WYATT ) January 21, 1935. Dishonorable 
(6383115), Service Battery, ) d.iscbarge and confinement for 
17th Field Artillery. ) six (8) years. Disciplinary 

) Barracks. 

HOLDlliG by the BOARD OF REVIEW 
HALL, KING and SMITH, L.M., Judge Advocates. 

l. The record of trial of the above soldier has been examined by 
the Board of Review. 

2. Accused was triad upon charges and specifications as follows:, 

CHARGE I: Violation or the 58th Article of War. 

Specification: Desertion at Fort Bragg, North Carolina, 
December 30, 1934, tenainated by apprehension at 
Warsaw, North Carolina, December 31, 1934. 

j 

CHARGE II: Violation of the 93d Article of War. 

Specification: In that Private Richard L. Wyatt, Service 
Battery, 17th Field Artillery, did, at Fort Bragg, 
North Carolina, on or about December 30, 1934, unlaw
fully enter the Supply Room of Service Battery, 17th 
Field Artillery, with the intent to oommit a criminal 
offense, to wit: larceny therein. 

CHARGE III: Violation of the 94th Article of War. 

Specification: Larceny at Fort Bragg, North Carolina, 
December 30, 1934, of four Colt pistols, value $105.52, 
and 400 rounds ammunition, value $7.05. 
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He ple1.d1d not guilty to e.nd n.1 :round guilty ot all charges and 1pecit1• 
cation,, I.Ild wa111ntenc1d b7 the court to dishonorable d11chars1, tor
toiture ot all pay and allowanc11, and continement at hard labor tor 
twelve year,, The reviewing authority approved the sentence, reduced 
the period ot continement to 1ix years, and withheld the order directing 
the execution ot the 1entenc1 pur1Uant to J.rticle or War '50J, 

3. The 1Tideno1 1howa that accused had access to the turne.ce room 
in the barrack ot his battery tor the purpose ot tiring the furnace, 
that he broke open the door betwten that room and the supply room, 
entered the latter room, broke into e.n arms cheat, took thence tour 
pistols e.nd a quantity ot ammunition, departed trom the post without 
leave, ana was apprehended the next day some titty milea distant. 

4. The Board ot BeT11w aeea no reason to question the validity 
ot the conviction ot Obargea I and III and the specifications thereunder, 

5, The Speoitication, Charge II, waa evidently intended to chars• 
housebreaking. It alleges, and the evidence ahowa, the unlawful entry, 
not of a building, but ot a room. The crime ot housebreaking waa unknown 
to the common law. M,C,M., 1921, par. 4"3 (V), adopted the definition 
ot housebreaking contained in section 823, Code ot the District ot 
Columbia ot 1901. That statute expressly included the unlawful entry ot 
a room. But M,C,M,, 1928, in this respect as in others, has abandoned 
the Code of. the Diatriot ot Columbia aa a means ot detinins varioua 
crime,, ID ita paragraph on bouaebreakizig .(l4Q e) it makea no mention ot 
the Code ot the Di1triot ot.Columbia, but thua d"itinea hou11br1akins, •• 
that word 11 uaed in the 93d J.rticle ot wars 

"Hou11breaking 11 UDlawtully entering another•• 
building with intent to comm.it a criminal otfen11 therein," 

The Board und1r1tands that the omission trom the 1928 Manual ot thi1 
and other definitions in the 1921 Manual taken trom the District ot 
Columbia Code wae not inadvertent, but was due to the beliet that the Code 
ot the District ot Columbia waa adapted to the needa ot the people ot 
that district, n.1 not necessarily adapted to other region,, and was not 
intended by Congres1 to have any etfect elsewhere, 

The definition above quoted trom the 1928 Manual mentions entry ot 

-2-
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a "building" only. Does it necessarily follow that the act of this 
accused was not housebreaking? The collilllon law offense or burglary 
is usually defined as breaking and entering another's dwelling house 
in the nighttime with intent to commit a felony therein. l Hawkins' 
Pleas of the Crown, 8th ed., 129; 4 Blackstone's Commentaries 224; 
l Bishop's New Criminal Law, sec. 129. Yet it has been held with 
respect to burglary that the breaking need not be of an exterior wall 
or door or window, but may be a breaking by a person rightfully in the 
house of an interior door. Thus in l Hawkins' Pleas or the Crown, 8th 
ed., 131, it was said: 

"But it is certain, that he would have been guilty 
thereof" (i.e., of burglary) "if*** having entered by 
a door Which he found open, or having lain in the house 
by the owner's consent, he had but unlatched a chamber 
door.• 

In Edmonds' Case, Hutton 20, 123 English reprint 1071, arising in 
1619, an apprenti~sleeping in his ma.ster's house, arose in the night, 
drew the latch of the door at the foot of the stair leading to his 
master's bedroom, mounted the stair, entered the bedroan, and with intent 
to murder assaulted his me.ater nth a hatchet. It was held by all the 
Judges or England (one doub'ting) that this was burglaI"7. To the same 
effect are 4 Blackstone's Commentaries 226; 9 Corpus J'tlris 1012, 1013; 
Rex v. Gray, 1 Strange 481, 93 3nglish reprint 648; United States v. 
Bowen, ~ranch c.c. 604, Fed. Case 14,629, and many other cases. 

6. It is commonly understood that ~usebreaking is the same as 
burglary, except that it need not be shown.: 

a. That the offense occurred in the nighttime. 
b. That there was any breaking. 
c. That the house was a dwelling. . /
!• That accused intended a felony, but merely any criminal otfens8.:..J 

The building here in question, being a barrack lib.ere many soldiers 
slept, was a dwelling; and there was a sufficient breaking, under the 
authorities Just cited. Also accused intended a felony. Hence accused'• 
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act would have been burglary, if it had taken place at night. Ia it 
possible that the very act, which would have constituted burglary if 
it had been committed at night, is not housebreaking by day? The Board 
thinks that it ought not to lay down a stricter rule with respect to 
housebreaking than the conmentators and judges of the common law have 
laid down with respect to burglary. 

7. It may be argued that the definition in the Manual for Courts
Martial (par. 149 e, quoted ante, par. 5) is clear and unambiguous, 
and that it speaks-of a "building" and not a room. But so do the 
definitions of burglary speak of a dwelling house, and not of a room 
therein; yet, as has been shown, breach or the door of such a room may 
be burglary. Furthermore, a definition such as that quoted must not 
be taken too literally. In CM 202940, ~, the Board said: 

"It was obviously impossible for the authors of the 
Manual when writing it to think of every case which might 
arise, some of which, though within the letter of what 
they wrote, are clearly not within its spirit or intent.• 

The above 18 applicable to the present case•• 

e. It may further be argued that, a~itting that the evidence 
shows housebreaking, the specification does not allege that offense. 
But a room is of necessity part of a house. The Board has endeavored 
to show that what occurred was housebreaking, and the specification 
alleges in plain language what occurred. No more is required than 
•a statement in simple and concise language of" the facts constituting 
the offense• (M.C.M., par. 29), and that is what we have. 

9. For the foregoing reasons, the Board or Review holds the record 
of trial legally sufficient to support the findings or guilty end the 
approved sentence. CM 19711~, Froelich, supports the view here taken. 

~ fi I. I I

~L~JJ.
--------'------• Judge Ad~cate. 
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WAR DEPARI".JENT 

ln "the of'f'ice of' The J'Udge Advocate Genera.1 
Washington, D. c. 

Board or Review 
CM 202976 

UNITED STATES ) 
) 

v. ) 
) 

Private lat Class JOHN F. ) 
BAKER (6806088), Private ) 
RUDOLPH F. KRUIDER (6827659), ) 
and Pr1vate ROBERl' JOHNSON ) 
( 6830118) , all or Troop B, ) 
14th Cavalry. ) 

MAR 2 1935 

SDCT'H CORPS AREA. 

Trial by G.C.M., convened at 
Fort Sheridan, Illinois, 
January m, 1935. As to each 
accused: Dishonorable dis
charge, suspended, end confine
ment tor six (6) months•. 
Fort Sheridan, Illinois. 

OPINION of' the BOARD OF REVIEW 
HALL, KING and SMITH, L.M., Judge Advocates. 

l. The record of trial in the case or the soldiers named above, 
having been examined in the office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence 
aa to accua&d Baker and Krueger, has been eX!lillined by the Board or 
Review; and the Board sutmits this, its opinion, to The Judge Advocate 
General. 

2. The three accuaed were tried Jointly on a single specification 
alleging larceny of a radiator cap, value $7, and tender light, value $1, 
from John J. Bresnahan, in violation of' the 93d Article of War. All 
pleaded not guilty and all were found guilty end sentenced to dishonor
able discharge, for.t'eiture of' all pay and alloi'lallces, and confinement at 
hard labor for six months. The reviewing author! ty approved the sentence 
and designated Fort Sheridan, Illinois, as the place of confinement; but 
suspended the execution of the dishonorable discharge until the soldiers 
release from confinement. The findings and sentence were announced in 
General Court-~rtial No. 12, Headg_uarters Sixth Corps Area, February g, 
1935. 

3~ The evidence for the prosecution may be summarized as follows: 

About 9:40 p.m., December 21, 1934, John J. Bresnahan parked his 
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car near Pearl•s Tavern, Highwood, Illinois, entered that tavern, and 
remained about five minutes. Upon coming out he discovered that there 
were missing from his car a radiator cap, value about $7.50, and two 
tender or guide lights, Which cost installed abou1i $4.50. In consequence 
of something said by a bystander, Mr. Bresnahan at once drove to l!'ort 
Sheridan and reported his loss to the ottioer ot the guard (R. 7•9). 
Shortly thereafter the officer of the guard observed three soldiers 
entering the post and sent the sergeant of the guard to intercept them 
and bring them. to him. As the sergeant n.1 conducting the three soldiers 
{who are the three accused) to the officer of the guard in column of files 
along a path through the snow, something na seen to •tlaah out" and tall 
into the snow. The sergeant picked 1 t up and it proved to be the misaing 
radiator cap.· No other person was present who could have thrown the cap 
except one of the three accused (R. 10,22,28,44). 'l'he 'three accused were 
searched but nothing was found on them. They were then confined, and, 
attar that had been done,' accused J'ohnaon wluntaril:, drn trom "inside 
ot the trouser, down in the boot that mounted men wear• •a long stem 
light about 18 inches 'tall with a bulb in 11;. *** the type that one sees 
on automobile tenders•, and turned it O'f'er to the af'ficer of the guard 
(R. 29) • 

/ 

,. At the close ot the proaecution•s case the defense moved tor a 
finding of not gu1lt7, among other reasons, because ill• re.41ator cap 
and tenJer light had not been produced., and becauae it ha4 not been shown 
that the tender light found on J'ohnson came from Mr. Bre1n.ahaa• • oar. 
The prosecution ottered to produce the radiator ce.p end tel'l4er light it 
desired by- the court. The court did not accept the otter at that time 
and denied the motion (R. ~l,~2). 

'l'he defense then moved tor a finding of not guil1i7 in Nspect ot 
Baker and Krueger, because no evidence had connected tham w1 th any 
property ot Mr. Bresnahan. Thia motion was e.leo denied. (R. 9-:U.) • 

5. The defense called three wi tnessea who tHUfied that ~• aoeuse4 
were together 1n the North Shore Tavern, Highwood, Illinois, on ihe effD.iDc 
in question, and that they were drunk. The defense aleo ·called oertaiJL 
character Witnesses. 
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&. Arter the defense had rested, the pros.ecution introduced in 
evidence a radiator cap and fender light and had them properly identified 
as having been on Mr. Bresnaha.n 1 s car, and picked up in the snow and 
turned over by J"ohnson, respectively, as above stated. 

7. The question is presented whether the evidence supports the 
conviction of Baker and Krueger. Here there is no evidence that those 
two soldiers were present at the moment that the cap and light were 
stolen from Bresnaha.n' s car except the tact that they were seen with 
J"ohnson near the time and place of the larceny. For all that appears 
J"oh.nson may have momentarily left the other two while in Highwood, de
tached the cap and light, concealed them in his clothing and said nothing 
about them to Baker and Krueger. But, even if from the fact that they 
were all three together at other times that evening, it may be inferred 
that they must have been together at the time ani place of the larceny, 
does it necessarily follow that all three are guilty? In Hicks v. United 
states, ll50 u.s. 442,· the supreme Court of the United states"iield that a 
defendant who was present at the scene of a crime but contributed neither 
by words nor actions to its ca:mnission could not be convicted as a princi
~· To the same effect are 16 Corpus Juris 125-132, especially section• 
11&, 120; Golden v. ~, 18 Tex. Cr. A.PP• 637; ~ v. People, 139 Ill. 
143, 28 N.E. 1083; CM 18&947, ~' Dig. Ops. J"AG, 1912-30, par. 1310 (2). 
There is no evidence whatever that Bak!lr and Krueger contributed by word 
or deed to the crime. It may be admitted that one of the three accuaed 
threw the radiator cap into the snow, but the evidence does not show 
which one did so, or that the other two were aware of his possession of 
it. Nor is there the least evidence of concert among the three to steal 
the cap and light. 

a. The case may be approached from another angle. In CM 202720, 
Clem, the Board of Review said: 

"It is laid down by all the au thor1 ties that, in order 
"1lat Cl presumption of guilt of larceny may arise, t~e un
explained poaaeaaion of recently stolen articles by the 
detendant must be personal, oonscious. and u:clusive." 

The Board cited numerous authorities 1n · support of the above principle, 
among which are 3e Corpus J'u.ris 869 .!! .!!i•; 17 Ruling Case Law 73; 
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~ parte La Page, 216 Fed. 256; CM 163072, Dig. Ops. JAG, 1912-30, par. 
1575 (6). The principle 1s directly applicable to the present case, 
in that even if the possession of any one be considered the possession 
of all three, that possession was not, as to Baker or Krueger, shown 
to be personal, conscious, or exclusive. 

9. For the reasons stated, the Board concludes that the record ia 
legally insufficient to ·sustain the conviction of Baker and Krueger. 

10. The question may next be asked whether the record is legally 
sufficient even as to Johnson. It should be borne in mind that at the 
close of the prosecution•s case the defense moved for a finding -of not 
guilty as to all three accused (R. 51). At that time the radiator cap 
and tender light had not been identified or introduced in evidence, and 
the tact that this had not been ~ne was the basis ot. the motion. Was 
the denial of that motion an error injurious to the substantial rights of 
Johnson? rThe introduction in evidence of the property stolen is not in
dispensable to conviction. sometimes the stolen article has been consumed, 
as in the case of food; sometimes it has been burned, lost, or thrown 
away; sometimes because of distance, the bulk of the article, or_other 
reason, it is impracticable to introduce it in evidence, In his testimony 
given before this motion was made, Mr, Bresnahan swore that the radiator 
cap which was picked up in the snow was that taken trom his automobile 
(R. 10). He did not ..so testify as to the fender light, and at that time 
had not even seen it since it had been recovered (R, 11); but Lieutenant 
Ondrick, the officer of the guard, testified that the light lihich he took 
from Johnson was "the type that one sees on automobile tenders" (R. 29), 

Is this sufficient? Suppose, after the fender light had been taken 
from Johnson, as testified by Lieutenant Ondrick, end before trial, it 
had been destroyed in a fire in the provost marshal's office where it 
was being kept. The Board does not feel that a conviction of Johnson 
would therefore have become impossible. Neither is itfiiidispensable that 
some witness positively identify the article found on accused as that 
stolen. It is sufficient if the court upon consideration of all the 
evidence be convinced beyond a reasonable doubt that they are the same. 
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11. But here the case is stronger for the prosecution, in that 1n 
the consideration of such a motion as the present all inferences end 
presumptions are in favor of the prosecution. M.C.M., par. 71 d, p. 56. 
The Board concludes that, although the court clearly ought then~and 
there to have accepted the prosecution's ofter to produce the radiator 
cap and fender light, it connnitted no fatal error in overruling the 
motion for a verdict of not guilty as to Johnson. 

12. The Board of Review is therefore or opinion that the record 
of trial is legally insufficient to support the findings and sentence 
as to accused Baker e.nd Krueger, but legally sufficient to support the 
findings of guilty as to accused Johnson except in so far as they 
indicate a participation in the alleged offense by the accused Baker 
and Krueger, and legally sufficient to support the sentence as to 
accused Johnson. 

,·.:_ .::·. -- .. -'i. ~'- ....,:. 

To The Judge Advocate General. 
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