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EXPLANATORY NOTES

1, References in the Tables and Index are to the pages of this
volume. These page numbers are indicated within parentheses at the
upper corner of the page.

2. Tables III and IV cover only the specific references to the
Articles of War and Manual for Courts-Martial, respectively.

3. Items relating to the subject of lesser included offenses are
covered under the heading LESSER INCLUDED COFFENSES rather than under
the headings of the specific offenses involved.

4, Citator notations (Table V) - The letter in ( ) following
reference to case in which basic case is cited means the following:

(a) Basic case merely cited as authority, without
comment.,

(b) Basic case cited and quoted.
(c) Basic case cited and discussed.
(d) Basic case cited and distinguished,

(j) Digest of case in Dig. Op. JAG or Bull. JAG only
is cited, not case itself,

(N) Basic case not followed (but no specific statement
that it should no longer be followed).

(0) Specific statement that basic case should no 1onger
be followed (in part or in entirety).

5. There is a footnote at the end of the case to indicate the
GCMO reference, if any.
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DEPARTILNT CF THE ARMY

Office of The Judze Advocate General
Viashington 25, D.C.

-

SJAGV Chi 340026 24 MAR 1950

UNITED STATES g OTL INPANTRY DIVIEICH
v. ) Trial by G.C.M.,.convened at
Sergeant BENJAMIN ROBINSON ) Fort Dix, New Jersey, 8, 9 and 13
(RA 36684839), Sergeant ) December 1949. RCBINSCN - .Dishonorable
LONFORD L. SUITH (RA 69 ) discharge, total forfeitures after
44021), and Private ANGELC ) promulgation and confinement for
LGHGIANDO (RA 42210766), | eighteen (18) months. SMITH - MCNGI -
all of Battery C, 84th ) Dishonorable discharge, total forfeitures
Field Artillery'Battalion ) after promulgation and confinement for -
' one (1) year. Disciplinary Barracks
for all three. .

\

KCLDING by the BGARD GF REVIEW
GUIXCND, BISANT and OZIING
Officers of the Judge Advocate General's Corps

1. - The Board of Review has examined the record of trial in the
case of the soldiers named above, and submits this, its holding, to The
Judge. Advocate General, under - the provisions of Article of War 50e. -

2. The accused were tried 1n a common trial upon the following
Charges and Specificatlons.

CHARGZ I Violation of the 66 Article of War.

Specification: In that Sergeant Benjamin F. Robinson, Battary
non, 84th field Artillery Battalion, did, at Fort Dix,
New Jersey on or about 17 September 1949, cause a mutiny
in Battery "C", 84th Field Artillery Battalion, by urging
the members of said Battery "C", 84th Field Artillery
Battalion, concertedly to absent themselves without
proper leave from their courand and station with the
intent to override, for the time being, lawful military /
authority. .

Specification: In that Sergeant Monford L. Smith, Battery .
"CH, 84th Field Artillery Battalion, did, at Fort Dix,
New Jersey on or about 17 September 1949, cause a
riutiny in Battery "C", 84th Field Artillery Battalion,
by urging the nembsrs of said Battery “C", 84th Field
Artillery Battalion, concertedly to absent themselves
without proper leave from their command and station
with the intent to override, for the time being, lawful
military authority.

~N
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Spec1fication' In that Private Angelo Yongiardo, Battery
ngn, 84th Field Artillery Battalion did, at Fort
Dix, ew Yersey on or about 17 September 1949, cause
a mutiny in Battery "C", 84th Field Artillery Battalion,
by urging the Members of said Battery "C", 84th Field
Artillery Battalion, concertedly to absent themselves -
without proper leave from their command and station
with the intent 4o override, for the time being, lawful
military authcritye.

is tovSergeant Penjamin F. RobinSon:

,CHARGE II: Violation of the 96tn Artlﬂle of War. (Viithdrawn
prior to trial by direction of the appointing authority).

As to Sergeant'ﬁbnford L. Smiths

CHARG: Ii: Violation of the 96th Article of War. (Withdrawn
prior to trial by direction cf the appointing authority).

Fach accused pleaded not guilty to and was found guilty of the Charge
and Specification relating to him. The. three accused were each sentenced
to be dishoncrably discharged the service and to forfeit all pay and
allowances to beccome due after the date of the order directing execution
of the sentences. Sergeant . .Smith and Private longiardo were sentenced

" to be confined at hard labor for two years and Sergeant Robinson was
sentenced to be confined at hard labor for three years. The reviewing
authority in the case of each accused approved "only so much of the
findings of guilty of the Specification of the Charge and the Charge
as involves a finding that the accused, did, at .the time and place - _
alleged, engags in mutinous conduct by urging the members of Battery C,
84th field Artillery Dattalicn, concertedly to absent themselves without
proper leave from their command anu station, with intent to override,
for the time being, lawful military authorlty, in violation of Article
of War 96." As to each accused the reviewing authority approved the
sentence, but as to Sergeant Smith and Private liongiarde reduced the
period of confinement to one year, and as to Sergeant Robinson reduced
the period of confinement to eighteen mcnths, designated the Branch
United States Disciplinary Barracks, lew Cumberland, Pernsylvania, as
the place of confinement for each accused and, pursuant to Article of War
. 50g, withheld the order directing execution c¢f the sentences.

3. The prosecution in the course of the trial introduced in
evidence the depositions of six witnesses without prior direction from
the appointing authority thet the case be treazted as not capital. Had
the offenses for which the accuscd were tried been not capital, the
record of triel would have been legally sufficient to support the
modified flndlngs and sentences.
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However, without the deposition testimony, it is the opinion of the

Board of Review that the record of trial would be legally insufficient to
'support the modified findings and sentences. It is true, that as to the
accused Robinson, there is some admissible evidence bearing on the offense:
found, but even as to him, this evidence, without the deposition testimony,
is deemed insufficient. Consequently, the deposition testimony was material
to the issues in this case and this view is in accord with that expressed
by the Staff Judge Advocate in his review. Since the offense denounced in
Article of War 66 is capital at all times (par 14, MCH, 1949), the question is
presented as to the effect of receiving in evidence deposition testimony for
the prosecution in a capital case, where, as in this case, the findings as
ultimately approved are of an offense not capital. While Rule 15 of the
Federal Rules of Criminal Procedure makes no provision for the taking of
depositions on behalf of the prosecution in federal criminal czses, the

use of deposition testimony in. court-martial proceedings, on behalf of

the prosscution in cases involving offenses not capital, has been author-
ized by the Articles of War since the earliest American Articles (CM 329496,
Deligero, 78 BR 43, 47—4?).

4e Any case referred for itrial to a special court-martial under
the first proviso of Article of War 13 is not capital within the meaning
of Article of War 25; nor is a case capital, although the death penalty
is authorized by law but is not mandatory, when the appointing authority
has directed the case be treated as not capital. Upon a rehearing or a
new trial a case is no longer capital, -although the death penalty be
authorized by law but is not mandatory, if the sentence adjudged on the
original hearing or trial was other than death, provided that no new capital
offense be included in the Charges and Specifications at the rehearing or
new trial.’ An offense is not capital, even though punishable by death
under the Articles of War, if the applicable limit of punishment prescribed
by the President under Article of VWar 45 be less than death (par 131a, MCH,
1949). The present. case does not fall within any of the above mentioned
exceptions and was clearly a capital case, at the time of trial, within
the meaning of Article of ¥ar 25.

In each instance when the questioned depositions were presented .
to the court the defense counsel stated: "No objection." (R43, 54, 76, 77).
With the express consent of the defense made or presented in open court,
but not otherwise, a court may admit deposition testimony not for the
defense in a capital case (par 13la, supra). In considering a similar
situation in CM 294895, Hatfield; 58 BR 9 at pages 10 and 11 (wartime
desertion) the Board of Review stated:

Mihen the depositions were here offered and admitted in evidence
it does not appear that the defense expressly waived its objection
under Article of War 25 and consented to their admission. Defense
counsel merely stated that the 'defense has no objection as such,
but I reserve the right to object to any particular question'
_contained in the’depositions (R9). Subsequently defense counsel
objected to a portion of one of the depositions but his objection

.3
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was overruled (F9). The failure of defense counsel to object to
the introduction of a deposition against an accused in a capital
cose does net constitute express consent to its use and a waiver
of accused's rights under Article of War 25 (NTO 6543, Thacker;
1928, par 119a). Even if a statement by defense counsel
that he has no objection to the introduction of a proferred
depositicn should constitute something more than a failure to
object, nevertheless it falls far short of constituting the
express consent here requisite. In our opinion the defense
can be said to have expressly consented to the introduction
of a deposition against an accused in a capltal case only if
the defense in clear and unequivocal terms expressly agrees
to wajve the accused's rights under Article of %ar 25. liot
" only does the brief .statement of defense counsel here fail
expressly to state that accused's rights under iArticle of Var
25 were walved but furthermore it is not even clear that defense
counsel realized that accused possessad partlcular rights under
Uhdb Article of ua.ro'\"x

It thus appears that there was no express consent b, the defense regard-
ing the adndssion of the depositicns into evidence in the present case.

There is for considcration the propriety of the reviewing authority's

action in approving only so much of the findings of guilty as involved
a finding that the accused, did, at the time and place alleged, 'engage
in mutinous conduct,' a lesser included not capital offense under Article
of War 96, and the effect of such action with respect to permitting
the consideration of deposition testimony for the prosecuticne Doth
Vinthrop, Hilitary Law and Precedents, 2nd Ldition, Reprint, 1920, page
578, and Simmong cited note 45, page 579, tend to support the view that
mutinous. conduct in violaticn of Article of War 96 is a lesser included
offense of the crime of rubtiny under Article of War 66. Ther: is like-~
vise supporting precedent that the lupreper adudssion of incompetznt
testiucny does not necessarily prejudice thic rights of an accused where
tiere exists cther coupelling evideuce supporting the findings and sentence.
Lduo, in a capital case, vhere ther: is sufficient' evidence appearﬁng in

the record, exclusive of depcsition testimony, to support a finding of
guilty of a lesser included offense not capitval, the erroneous admission
ci depositicn testimeny would not censtitute prejudicial error with
respect to the findings as to the lesser included offense. (See Cii 210612,
quaox, 9 BR 277; CLi 242082, R=2id, 206 BT 391; 3 Tull. JAG 54-55; C1f 230875,
Zechard, 53 EL 385). In this ccnnect;on it must be observed that Article
of “ar 25, prior to the 1948 amenduents read as follows:

"Art. 25. Sopositions — Then aanissibles = A duly avthenticated
deposition taken upon reesoneble notice to the opposite narty nay.
b read in evidence before any militzry court or commission in any
case not cepital, or in any »roceceaing before a ccurt ¢f inquiry
or a military board, if such denositicn be taken when the witness

resides, is found, or is zboul to go beyond the State, Territory, or

4
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District in which the court, cowumission, or becard is ordered

tc sit, or beyond the distance of cne hundred miles from the
place of trial or hearing, or when it appears to the satis-
faction of the court, commission, board, or appointing authority
that the witness, by reason of age, sickness, bodily.infirmity,
1mprlsonment, or other reasonable cause, is unable to appear

and testify in person at the nlace of trial or hearing: Provided,
That testimony by depositicn may be adduced for the defense in
capital cases."

The present Article of ¥ar 25, enacted in 1948 and effeciive 1 Pebruary
1949, is more definitive and reads as follows:

"Art. 25. Depositions = When Admissible. - A duly authen-
ticated deposition taken upon reasonable notice to the oppesite
party may be read in evidence before any military court or
commission in any case not capital, or in any proceeding before
a court of inquiry or a military board, if such deposition be
taken when “the witness resides, is fouud, or is about to go
beyond the State, Terrltory, or district in which the court,
cormmission, or board is ordered to sit, or beyond the distance
of one hundred miles from the place of trial or hearing, or
when it appears to the satisfaction of the court, commission,
board, or appointing authcrity that the witness, by reason of
age, sickness, todily infirmity, imprisonment, or other reason-
able cause, is unable to, or, in feoreign places, because of*
ncnamenability to process, refuses to, appear and testify in
person at the place of trial or hearing: Provided, That testi-
mony by deposition may be adduced {or the defense in capital
cases: Provided further, That a deposition may be read in
evidence in any case in whicio the death penalty is authcorized
by law but is not mandatory, whenever the .appointing authority
shall have directed that thie case be treated as not capital,
and in such a case a senteunce of death may not be adjudged by
the court-martial: And provided further, That at any time after -
cherges have been signed as provided in Article 46, and before
the charges have been referred for trial, any authority competent
to appoint a ccurt-martial for the trial of such charges may
designate officers to represent the prosecution and the defense
and may authorize such cfficers, upon due notice, to take the
deposition of ‘any witness, and such depcsition may subsequently
be received in evidence as in other cases." (underscoring supplied)
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Prior to the 1948 amendments there was nc »rovision in law for
the treatment ol a cavital case as not cepital by resason of the wppoint-
ing authority directing, before itrizl by general court-martial, that it
be so treated. The Joard of Heview is of the opinion that the present
language of Arvicle of War 25, presents a clear-and unambiguous statement
of a condlnlon precedent that must now be complied with, before original
trial oy general court-martial, if a capital case is to be treated as not
cepital. The Board reccgrizes that failure to ccmply with this condition
precedent would nct necessarily result in prejudicial erior where the
cepositicns for the, roseculion were msed only in precof of an offense .
not capitel, tried with a capital offense. (SPJGJ 1“42/4821 15 Oct 1942,
1 Rull, JAT 26Q; Ci7 242082, Reid, supra). Nor where the testimony cx~
clusive cof *the depcsitions was so clear and compelling, as to a lesser
included offense nct capital, %hat the findincs of guilty thereof could
be esungorted if the ueposition testinony was. cmmlotelv disregdrded.
Zolther of t.e latter situations were present in this case.

I% is also noted that when tue }‘opouea legislation amending the
“rl*hlcs of "ur was transrdtted Yo the Congress on 12 larch 1947, the
Secretery of Yiar stated with respect to the amendment to Article of Var

253

"Secticn 15 amends Article 25 to authorize the use of
depcsitions in capital cases where 2 sentence of ‘dsath

is not to be adjiudged and to authorize the taking of
depositicns after charges have been preferred but pri

te reference for trlal." (underscoring supplied) (H. of
Rep., 80th Conge, 1st Sesc., Report To. 1034, to accompany
HoDo 2575, 22 Jul 1947, pp. 11, 12)

i

¥y letter dated 4 August 1947, the Secretary of War further recommended
that the words "for the prosecution" bc inserted after the word "depo-
sition' iu the second previsc of the proposed drticle of War 25, as the
Secretary felt, that witliont this addition, there was a possibility that
the lanzuage of the dArticle richt be consgtrued to limit the use of
dencsitiocne by- ihe defensc. \U_Aato Com. Print, €0%th Cong., 2nd Sess.,
Courts iartizl Legislaticn, 20 Jan 1“4u, Pe 13).

X

With respect te txv requirement that the action by the appointing

y directing that a case be treated as not c pltdl be taken »nrior
vo triel, it is bse*ved that in responsz to inquiries as to the legality
of trials by special court—-zartial. for offenses within the purview of the
second provico of the 12th Article of lLar (as then worded, 1042, 1943),
vhere through cversicht, the vermission of the officer. comuatent to.
apceint a ge ncrﬂl COIrt-Tartlal had not been obtained, this office stated
in vert:nent part: /

authori

MieIn the cases in question, the officer with general court-martial
Jurisdiction ¢id not ‘'cause! the cases to be tried by special courts-

0O
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martial, as required by Article of war 12, =nd, as the provisiocns
of that article have not been coiplied with, the trials are mani-
festly 1llegal. t is also to be ncted that a ratification cannct
chanze past events or alter the facts of history (Dig. Cp. JiG 1912,
pe 836) or, as in the present cases, convert a factual non-compliance
‘with law into a compliance thereof (Lig. Cp. JAG 1912, ». 277).

£

edtthe power to cause cases of wartiae desertion to be lried by
special courts—martial is vested in thie olficer couwpetent to appoint
general courts—-martial, and this power must be exercised Ly that
ofiicer prior to trial. If such cases are lllebul_, refe:red

to spaclal coux cts—uartial for wrial, the trials are null and

veid and caanol be ratiiied by the authorit, coupetent to appoint
special courts—martial or superior competent authority, even though
the accused plsaded guiliy to and were cenvicted of the logser
included offenses of absence without lvuvu whick are v.ithin the
jurisdiction of special courts-martial.’ (SPJGJ 250,412, 20 Jul
1042; ide. 2)0 451 21 4“1" 1'7‘42, 1C- lg:.,_l uQJ, 14 Jon 1€ L,..:)-

ialthough the foregoing opiniocn rested uposr jurisdictional grounds, it is
believed that an analogy may be drawn between the views expressed therein
and the case now under consideration.

) The »oz“d of DHoview is of the opinion thet the rrasent Article of
LWar 25 contains an cxpress statuto‘r direction as to the actien to be
tuken mdor to trial, in order that the prosecution's denosition 4esti-
mony be. niade adidissible at an original trial by seneral court-martial,
when such testimony relates dlrebtly to a capital offense and furnishes
the basis upon which the findings of guilty of the capitzl offense,. or

a lesser included offense not Capltul must rest. Failure to tzke such
pre=trial action may not be cured by a sentence not capital being

laposed b, the couri, nor by post-trial action of the reviewing suthority
approving findings of cuilty of a lesser included offensc¢ not canital.
Since in the present case the record o¢f trial would be legally insuffi-
cient ‘o support the modified findings and sentences without the deposition
testimony, the acudissicon ofi the prosecutlon s depositions in evidence
constituted prejudicial error.

L

5. - for uhe reasons stated the Board of hdeview holds the record of
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trial legally insufi‘iciént to support the findings of guilty and the
sentences. '

Jed.G.Co

o 440

4!.‘, .;;
V [}

!,

J.AJGCe

Q, J.A.G.C.
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JAGO; Department of the Army,'hashlngton 25, D. Co
TO: Commanding Gereral, 9th Infantry D1vis1on, Fort Dix, New Jersey

1. In the case of Sergeant Benjamih Roblnson (RA 36684839),
Sergeant Monford L. Smith (RA 6944021), and Private Angelo Libngiardo
(RA 42210766), all of Battery C, 84th Field Artillery Battalion, Fort
Dix, New Jersey, I concur in the foregoing holding by the Board of Review
that the record of trial is legally: insufficient to support the findings
of guilty and the sentences. Under Article of War 50e(3) this holding
and my concurrence vacate the findings of guilty and the sentences.
You are authorized to direct a rehearing as to the lesser included
offenses which you aporoved.

2. ithen copies of the wublished order in the case are forwarded
to this office, together with the record of trial, they should be
accompanied by the foregoing holding and this indorsement. For con-
venience of reference, please place the file number of the record in
brackets at the end of the published order, as follows:

(Cl1 340026).

B. li. BRANNON

. : - Major General, USA

1 Incl: The Judge Advocate General
" 'Regord of trial






DEPARTMENT OF THE ARMY ' (11)
Office of The Judge Advocate General
Tashington 25, D.C.

FEB17 1950

CSJAGH CM 340087

UNITED STATES

Major JOHN M. MATHIS, III,
0357798, Headquarters, Tth
Cavalry Regiment (Infantry).

1ST CAVALRY DIVISION (INFANTRY)

Trial by G.C.iM., convened at
Camp Drake, Tokyo, Japan, 23
December 1949. Dismissal.

Ve

OPINION of the BQARD OF REVIEW -
O'CONNCR, SHULL, and LYNCH
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

. The accused was tried upon the following Charge and Specifica-

CHARGE: Violation of the 95th Article of War.

Specification 1: (Finding of not guilty).

Specification 2: In that Major JOHN M. MATHIS, Headquarters 7th

Cavalry (Infantry) did, at Tokyo, Japan sometime between 12
and 23 October 1949, wrongfully acquire about 50,000 Japanese
Yen by the sale of certain clothing to one SUGA a Japanese
National, in violation of Paragraph 1l6a, Circular 23, General
Headquarters, Supreme Commander for the Allied Powers, dated
13 September 1949. :

Specification 3: In that Major JOHN M MATHIS, Headquarters 7th

Cavalry (Infantry), did, at Tokyo, Japan, durirg the month of
October 1949 have in his private possession one Luger pistol
which he wrongfully failed during October 1949 or at any
previous time to register with either the Tokyo or 1lst
Cavalry Division Provost Marshal, in violatiocn of Paragraph
7b, Circular 23, General Headguarters, Supreme Commander for
the Allied Powers, dated 13 September 19485.

Specification L: In that Major JOHN M MATHIS, Headquarters, Tth

Cavalry (Infantry), did, at Tokyo, Japan, sometime during the



(12)

month of September 1949, wrongfully acquire 10,000 Japanese
Yen by causing to be traded therefor to a person not a United
States Army Finance Qfficer, or otherwise authorized to con-
vert dollars into Yen, one $20.00 bill, legal tender of the
United States, in violation of Paragraph 84, Circular 19,
General Headquarters, Far Bast Command, dated 15 March 1949.

Specification 5: In that Major JOHN M MATHIS, Headquarters Tth
Cavalry (Infantry), did, at Tokyo, Japan, sometime during the
month of October 1949, wrongfully solicit and urge one Private
Charles F Wille Jr, United States Army to commit a criminal
offense in his belialf, to wit: the acquisition of Japanese
Yen by the sale of clothing to a Japanese National in vicla-
tion of Paragraph 16a, Circular 23, General Headquarters,
Suﬁreme Commander for the Allied Powers, dated 13 September
1949. _

The accused pleaded not guilty to the Charge and its Specifications,
and was found not guilty of Specification 1, but guilty of the remain-
_ing Specifications and the Charge. No evidence of previous convictions
was introduced. He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of
- trial for action under Article of War 48.

3. Evidence.

a. For the prosecution.

The accused arrived in the Far East Command and was assigned to
the Tth Cavalry Regiment during the latter part of August 1949 (R 50).
From sometime in September 1949, he lived in a small house, number 39,
within the compound of the regimental headquarters (R 29,44,45). He
was "S-2" and also the Provost Marshal of the Tth Cavalry (R 13,15,20,
58-59).

About 25 Septerber 1949, Private Charles F. Wille of Headquarters
and Headquarters Company, 7th Cavalry Division, acting at the request
of a "Lieutenant Waggoner," went to see the accused at his house. The
accused showed Willé some clothing and a pistol and asked him if he
could sell the items for him because he needed one hundred thousand
yen (R 29,30,31,38). Wille identified Prosecution Exhibit 2, a pistol,
Prosecution Exhibit 3a, a suit, and some ties (part of Pros Ex 3) as
items displayed by accused at that time (R 30,34). The accused indicated
to Wille the place where he kept the pistol and told him that he could
pick it up there at any time. Accused stated that the pistol was not
registered. Tille obtained the pistol on 5 October, at a time when
the house maid and two Japanese boys were present (R 31,32). That night
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accused told him to return it as he had "just got it registered.®™ Wille
put the pistol "back on the shelf" in the accused's house the following
day (R 33). Military authorities seized the pistol about 13 December
(R 19,20). Tests made on the pistol disclosed that it was in operating
condition (R 26).

The accused placed the suit (Pros Ex 3a) in Wille's jeep about 5
October, telling him that a Japanese tailor had offered him 35,000 yen
for it but that he (Wille) should be able to get more for it. The
accused asked Wille to sell it for him (R 35). Tille did not try to
sell any of the accused's clothing although the accused told him he
wanted yen for the clothes and 7ille "guessed" the accused "meant to
sell them to Japanese" (R 37-38).

Near the end of September, 7ille was sent to see the accused (R 36).
On this occasion, the accused gave Wille a 320,00 bill, asked him what
he could get for it, but added that he should be able to get 12,000 yen
(R 36,42). 1Wille exchanged the $20.00 at an army post office for two
510.00 mililary payment certificates and exchanged the military payment
certificates with an unknown soldier in part payment for 10,000 yen (R
36,40,49). In addition to the two 510,00 military payment certificates,
Trille paid over to the soldier 25.00 of his cwm money (R LO,L42). Wille
brought the yen to the accused's house, put it in adrawer, and said
"iathis" to Tame Yamada, the accused!s house maid (R 37,L6,47).

On cross-examination, Wille was asked if he, upon visiting the
accused for the first time, stated to him, "I understand you need some
yen." Wille answered "No, sir" but when asked if he could have said
it, answered, "I don't know, sir." (R 39). Further questions and
answers on cross-examination were as follows:

13 Had you taken the clothes and sold them to an American for
dollars, or military payment certificates, or purchased them
yourself, you could have given the money to Major Mathis,
and he could have purchased yen with the money, is that
right?

A I don't know.

You were not told to sell the clothes to Japanese, were you?

They was just put in my Jjeep, and I was told to get yen for

them. He even put them in the jeep. I didn't ask for them.

bl &

2 Is j)rour b\isiness setting yen for people who want it?
A No, sir; I only been in Japan two months before this mess
with the Major."™ (R LO)

Tame Yamada identified Prosecution Exhkibit 2 as a pistol which was
in the accused!s house (R L3-LL). She saw Tille at accused's house
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when the accused was present. Yamada also identified Prosecution
Exkibit 3al (a coat), 3a2 (trousers), 3bl (a coat), and 3b2 (trousers)
. as two suits of clothes she had seen in a chest of drawers in the
" accused's home (R L7-48).

Saburo Suga, a Japanese National, employed in the T7th Cavalry
repair shop, identified Prosecution Exhitit 3 as items of civilian
clothing which he purchased from the accused (R 50,51). Early in.
October 1949, he went to the accused!s house "for some Jacket to a shirt
and pants" and the accused showed him the clothing and offered to
sell it to him (R 51,52). The accused first quoted a price of 65 or
75,000 yen and they finally agreed on the sum of 50,000. Suga was
interested in only one of the suits (Pros Ix 3al, 3a2), which he pur-
chased for himself. He rescld the other items (R 53). He paid the
accused 47,000 yen at one time and 3,000 yen later. The items he

‘purchased included five white shirts, three blue shirts, one beige
sport shirt, eleven assorted neckties, one pair of blue slacks, a suit
of clothes previously identified as Prosecution Exhibit 3al and 3a2
and a suit of clothes previously identified as Prosecution Zxhibit
3bl and 3b2. All the items of male clothing apparel were introduced
in evidence as Prosecution Exhibit 3 without objection (R 5h-55).

on 15 November 1949, Corporal Daniel E. DePoalo, 545th MP Com-
pary, an investigator for the lst Cavalry Division, interviewed the
accused (R 68). After being advised of his rights under the 24th’
Article of Var, the accused gave a statement which DePoalo typed.
The accused read, corrected and signed the statement. The statement
was admitted in evidence without objection as Prosecution Exhibit 5
(R 68,69,70,71). In pertinent part it reads as follows:

"Cn September 1lth 1949 I discovered at the shop of Asahi
Shoten, Imperail Hotel Arcade, Tokyo, a star ruby priced at one
hundred thousand (100,000) Yen. Feeling that said ruby would
be an appropriate Christmas gift for my wife I made a down pay-
ment of thirty six hundred (3600) Yen and agreed to pay the
balance as quickly as possible.

"On or about the lst October 1949 I purchased from the
Bank of Chosen, some forty two thousand (42,000) Yen and paid
forty thousand (40,000) Yen to the aforementioned shop.

"Realizing it would be difficult to pay out this dallment
in properly purchased Yen I sought to provide myself with ren
from other sources. 3¢ 3 3% During this time I was approached
by a Japanese known to me as 'Jimny! the manager of the post
tailor shop who asked nie whether or not I had some clothing
that I would sell, I answered in the affirmative and displayed

h
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to him two suits, two wool sport shirts, a pair of blue worsted
slacks, and a number of neckties. He then asked me how much I
wanted lJor the clothing to which I replied !'You set the price.!
He then offered me thirty thousand (30,000) Yen and I agreed to
except that amount. He then took the clothes and the next day
returned (or the day after) bringing with him twelve thousand
(12,000) Yen and the older of the two (2) suits, telling me he
could not at that time pay the full thirty thousand (30,000) Yen.
Inasmuch as the suit he retained was the most valuable suit in
my possession I told him that I could not sell any of the clothes
for the amount he had brought and he subseguently returned all
that he had taken. Some week or so later he returned to my
quarters with some tailoring he had completed for me and at that
time I told him that I would sell the clothes he had looked at
previously, another sport suit which was less than one (1) year
0ld, .some seven (7) or nine (9) civilian shirts, at approximately
twenty (20) neckties, and a straw hat, which I estimated to be
worth approximately three hundred and thirty five (335) dollars,
to him for sixty thousand (60,000) Yen. This amount would have
materially assisted me in completing the payment on the star
ruby and was approximately forty (LO) to forty-five (4L5) per-
cent of the value of the clothing concerned. As a consequence,
the transaction found me losing money insofar as the value of
the merchandise was concerned and only served to enable me to
complete the purchase by Christmas, which otherwise I might not
have been able to accomplish. Jimmy offered me fifty thousand
(50,000) Yen for the above clothing and I agreed to accept He
paid me on or about 17 October 19L9.

*Some time around the last week in September or the first
week in October Pvt Wille came to my quarters and told me that
he had heard I needed some Yen and ask me what I had to sell.
I showed him everything in my quarters that might have some
monetary value included therein was the clothing which I
previously described 3 ¥, some off color officer's shirts, ¢ 3. =% 3¢
on the shelf in my bed room was a 7.65 mm crome plated luger
pistol which he immediately saw and asked could he sell that, I
told him at that time thet I did not propose to sell that pistol
or part with it as it was a wedding present given by me to my
wife when we were married. Pvt Wille then told me he thought
he could sell the clothing and took with him this sport coat
described above. A day or so thereafter he returned the coat
and told me he could not get enough Yen for the clothing to do
me any good. He then asked me if I had any US currency and I
told him I had a twenty (20) dollar bill, he then asked me for
it and I gave it to him. Several days thereafter upon emtering
my quarters my maid handed me ten thousand (10,000) Yen which
she said a soldier had brought. On the following day I attempted
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to contact Pvt Wille and when he came to my quarters I gave back
to him the ten thousand (10,000) Yen and told him to get back

for me the twenty (20) dollar bill I had previously given him.

At this time I told Pvt Wille that although I appreciated his
efforts for me in the past I had no desire for him to contimue

to try to help me. Several nights thereafter I returned to my
quarters and my maid, staying way past her usual quiting tinme,
handed me a note signed by Wille stating that he had taken ('You
know what! and that he could or would get ten thousand (10,000)
Yen. I immediately went to my office and asked the Headquarters
Company Charge of Quarters to locate Pvi Wille. It was found
that he was on pass and I left instructions with the Charge of
Quarters to have Pvi Wille report to me upon his return from
pass. Wille came to my quarters that night sometime between 2300
and 2,00 hrs. He told me he could get back the twenty (20) dollar
bill but gave me therefore two (2) ten (10) dollar MPC notes, at .
this time I upbraided Wille very severely and told him that unless
the pistol was back in my quarters by the following night that

I would report it as stolen to the Provost Marshal and that at

no time ever again was he to come to my quartsrs in my absence
and remove any property belonging to me. The following after-
noon when I returned to my quarters my pistol was back in it's
accustomed place although it had obviously been dis-assembled
inasmuch as it was put together 1ncorrectly.

"On the 31 October I bought one hundred and twenty (120)
dollars worth of Yen from the bank of Chosen and paid thirty
eight thousand (38,000) Yen to the Asahi jewelry store in complete
payment for the stone and the mounting.®

It Was stipulated "that at no time during the month of October

1549, nor previously, did the accused register any fire arms with.the
Tokyo Provost Marshal, Tokyo, Japan, or with the lst Cavalry Division
Provost lMarshal, Camp Drake, Japan; but that a fire arm of Iuger type
was registered with the S-2 section, somztimes colloguially known as
the Provost Marshal, of the 7th Cavalry Regiment, at Tokyo, Japan,
some time during the month of November 1949." (R 25)

The court took judicial notice that the official exchange rate

was 360 yen to @1 00 during the months of September and October 1949
(R 10).

The court also took Jjudicial notice of the provisions of Circular

19, General Headgquarters Far Zast Command, dated 15 March 1949, entitled
"iilitary Payment Certificates;" and Circular 23, General Headguarters,
Supreme Commander for the Allied Powers, APO 500, dated 13 September
19,9, entitlel "Ceneral Personnel Regulations® (R 10).

Circular 19, supra, provides in pertinent part as follows:
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"8, Purchase, Acquisition, and Disbursement of Indigenous
Currency. a. Purchase of indigenocus currency by United States
authorized personnel will be made only from United States dis-
vursing officers or their official ag sents. They will not acquire
these currencies by exchange of military;nyment certificates,
dollar instruments, foreign currency or by barter, or exchange of
gifts with indigenous persomnel or with other Allied or United
States personnel.n

Circular 23, supra, provides in pertinent part as follows:

"7. 38

Qe 3k # ,

b. Occupation personnel who are authorized separate
quarters may revain pistols and revolvers and necessary armani-
tion in their guarters for personal protection or protection of
depandents and personal property or in such speclilal cases as may
be authorized by a commander of the grade of general officer,
Tieapons in ths private possession of individuals will be .euhstprad
with the appropriate area provost marshal, and are not authorized
to be carried on the person.

B3-S e 2e
rh K v

"1' Illegal Commercial Activities. a. Persons subject to
this circular except as otherwise authorized herein or elsewiere
(eege, ‘pursuant to other circulars and directives issued by, or
under import or export licenses *ranted by the Supreme Comnander

, For the Allied Powers or authorized agencies thereof) are pro-
hibited from:

(1)

(2)

(3) Acguiring yen by the sale, or barter, or exchange
of poods or gifts with indigenous personnel or with
other Allisd ur United Stdtes personnel.

(4) Giving to any person whomsoever any article of
personal property, goods, or merchandise with
knowledge or reasonable cause to believe that the
same will become the subject of unauthorized sale
or varter or commercial transaction.t

:;:

,,.
b3

l

% %

P9
ot
ptd

>

be Tvidence for the defense. ‘
.
The accusaedy advised of his rights as a witness, elacted to remain
Silent (R 8).1',, 85) .

It was stipulated that if Lieutenant Colonel Herberi B. Heyer were
callal as a witness for the defense he would testify that he was acquainted
with the accus 91, that he knew the reputation and character of the accused
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in his commnity, that his rzputation and character were excellent and
that he, Heyer, would recomnend accused's retention in the service.
Sworn testimony to the same effect was given by the Assistant Executive
Cificer, Tth Cavalry Regiment, Lieutenant Colonel Joseph E. Monhollan,
and by the 5-3, Kajor Freeland A. Daubin, Jr. (R 75-76). First
Lisutenant John L. Helms, Adjutant of the 7th Cavalry, stated that the
accused's reputation, with respect to character, was excellent and that
he performed his work as S-2 "excellently and professionally®™ (R 79).

Sergeant First Class Roy R. Pruitt, Headguarters and Headquarters
Company, 2nd Battalion, 5th Cavalry Regiment, stated he was Private
Gillets platoon sergeant and knew his reputation for truth and veracity
was not "very good." Sergeant Pruitt would not believe Wille under
oath (R 82,83). Stipulated testimony of ®Captain Molloy," and "Sergeant
Shepherd," Wille's company commander and first sergeant, respectively,
to the effect that Wille's reputation for truth and veracity in his
organization was not good, was also received (R 83).

i« Discussion.

Specification 2 of the Charge alleges that the accused wrongfully
acquired about 50,000 Japanese yen by the sale of clothing to a Japanese
National, in violation of Circular 23, General Headquarters, Supreme
Commander for the Allied Powers, dated 13 September 1943. Parazraph
16a (3) of the circular prohibits:

#(3) Acquiring yen by the sale, or barter, or exchange of
goods or gifts with indigenous personnel or with other Allied
or United States personnel.®

In proof thereof the uncontradicted evidence, including the pretrial
statement of accused, shows that in the esarly part of October 1949,
Saburo Suza, a Japanese National employed in the 7th Cavalry repair
shop, went to the accused's house in regard to some tailoring he was
doing for him. Suza observed some clothing and the accused offered to
sell it to him. A4 price of 50,000 yen was finally agreed upon-and Suga
paid that amouat to the accused on or about 17 October 1949. The record
of trial establishes the violation by accused of the directive allesged.

Specification 3 of the Charge alleges that the accused wrongfully
failed during October 1949 or any previous time to register a Luger
pistol in his private possession, in violation of Circular 23, Gensral
Headquarters, Supreme Commander for the Allied Powers, dated 13 September
1549. Paragraph Tb of the circular reads as follows:

"b. Qccupation persomnel who are authorized separate
quarters may retain pistols and revolvers and necessary ammunition
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in their quarters for personal protection or protection of
dependents and personal property or in such special cases as
may be.authorized by a commander of the grade of general
officer. Weapons in the private possession of individuals
will be reglstered with the appropriate area provost marshal,
and are ndot authorized to be carried on the person.®

About, 26 September 1949, Private Charles F. Wille went to the
quarters of the accused who showed him a Luger pistol, told him it was
not registered and asked Wille if he could sell it for hime. On or about
5 October 1949 in the accused's absence Wille took the pistol from his
quarters. That night the accused told him he had "got it registered"
and wanted it back. Wille returned the pistol the next day.

It was stipulated that during October 1949 or prior thereto, the
accused did not register any firearms with the Tokyo Provost Marshal,
or tihe lst Cavalry Provost Marshal, Camp Drake, Japan, but that a Iuger
type firearm was registered with the "S5-2 Section sometimes colloguially
Xnown as the Provost Marshal of the 7th Cavalry Regiment, at Tokyo,
Japan, some time during the month of November 1949."

Although Private Tiille's testimony indicates that the pistol was
registered about 5 October, the stipulation clearly establishes the
contrary. Under the circumstances it would appear that either Wille
erred as to the date of the incident or that accused's assertion that
the pistol had been registered was made merely to effect a quick return
of the gun by Wille. Implicit in ths stipulation that accused had not
registered the pistol with the Tokyo Provost liarshal or the 1lst Cavalry
Division Provost larshal, in or prior to Qctober and that it was regis-
tered with the Tth Cavalry Regiment Provost Marshal in November, is the

_conclusion that prior to November the veapon was not rezistered with
the "appropriate area provost marsh2l" as required by SCAP CHQ Circular
23. A violation of the provision of the circular in gjuestion is clearly
ShOWn e

Specification I of the Charge alleges that the accused wrongfully
acquired 10,000 Japaness yen by causing a $20.00 bill to be traded.
therefor in violation of Circular 19, Genesral Headguarters, Far Tast
Comnmand, 15 March 1949. The evidence adduced by the prosecution shows
that necar the end of September or early in October the accused gave
Wille a $20.00 bill and told him he "ought to be able to get about
twelve thousand yen" for it. At the lezal rate of exchange a twenty
dollar bLill would bring 7200 yen. Tille exchanged the bill for two
£10.00 military payment certificates and, in turn, exchanged the
certificates for 10,000 yen which he placed in a drawer in accusedl's
houss. This evidence is also corroborated by accussd's statement.
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aczording to accused, a few days after 7ille left the yen at his house,
hs returned it to Tille and Wille gave him two 10,00 military payment
certificates. Paragraph Sa of Circular 19, General Headquarters, Far
Zast Command, prohibits the acquiring of Japanese currency by the
exchange of dollar instruments or military payment certificates with
®indigenous persomnel or with other Allied or United States personnel.”

It must be concluded that since accused expected to obtain more
yen than the legal rate of exchangs would provide, he contemplated that
Wille would acquire the yen through an unauthorized source in violation
of the above cited directive. He thereby effeutively counseled the
commission of a criminal act by'Wille and hence is liable as a principal
in Fille's criminal act (MCM, 1949, par. 23, p.21).

Specification § of the Charge allegzes that accused wrongfully
solicited and urged Private 7ille to commit a criminal offense, to wit:
the acquisition of Japanese yen by the sale of clothing to a.Japanese

lNational in violation of paraaraph léa, Circular 23, General Headguarters,
SCAP, dated 13 September 1949. Subparagraphs (3) and (4) of paragraph
l6a, supra, contain the following prohibitions:

"(3) Acquiring yen by the sale, or barter, or exchange of
goods or gifts with indigenous personnel or with other
Allied or United States personnel.

n{}4) Giving to any person whomsoever any article of personal
property, - goods, or merchandise with knowledge or reason-
able cause to believe that the same will become the
subject of unauthorized sale or barter or commercial
transaction."

The directive alleged to have been violated is‘in implementation of
Circular 247, "Tar Department, 7 September 1547; paragraph 7d of the
latter directive states:

rd., Firance facilities are provided for the exchange of

military payment certificates or authorized dollar instruments
into the local currencies used in the occupied areas at a

. military rate of exchange. United States authorized personnel
will purchase all of their leccal currency needs, for expenditures
in the local economles of these occupied areas, from United
States Arny finance officers or their official agents. They
will not acguire these currencies by exchange of military pay-
ment certificates, dollars, dollar instruments, foreign currency,
or by barter or exchange of gifts from local indigenous personnel
or from other allied or United States persomnel."

10
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It is apparent, therefore, that at the time of the offense alleged,
Japanese yen could be procured legally in Japan only from a United States
Finance Officer. The evidence shows that accused scught to obtain yen
by having Wille sell clothing for him and it is thus spparent that lre
sought to acquire yen from other than an aulliorized source. Although

the context of accused's instructions to Wille does not show that Wille
was instructed to sell the clothing to a Japanese Naticnal as alleged,
the circumstances surrounding the giving of the instructicn permit such
interpretation. There is, therefore, no variance between the allegaticrns
of the Specification under consideration and the proof and the latter
sustains the findings of guilty of Specificaticn 5.

The directive, violaticns of which were 'charged to accused in the
several specifications of which he has been found guilty, was promidgated
by order of the Supreme Corrander of the Allied Powers in Japan, and sc
such were binding upon United States Army persomnel, without proof of
knowledge upon the effective date thereof (CU 225841, Morgan, 75 BR
409,L17; Clt 291176, Besdine, 18 BR (ETO0) 181,185).

5. Department of the Army records show that accused is 35 years
of age, married and has two children, ages 10 and 5. He was ;jraduated
fron the Texas Military Institute, San Antonic, Texas, and attended
Texas University and Soutlwestern University for three years. He served
in the Enlisted Reserve Corps and was commissioned a Second Licutenant
Infantry Reserve 8 June 1937. In addition to short periods of active
duty he served from 1 October 1938 to 19 August 1939 and from 8 Novemter
1940 to 31 December 1945. During the war he served as supply officer
at Camp Stoneman Reception Center, as a company commander, and as a
troop transport comrander on various transports. He is authorized to
wear the Bronze Service Star on the Asiatic-Pacific Theater Ritbon for
service in combat zone. He recelyed a terminal leave promotion to
Iieutenant Colonel, Officer Reserve Corps, 25 July 19L6. He was re-
called on extended active duty as a Major in September 1948. His
efficiency ratings include three ratings of very satisfactery, ten
ratings of excellent, and two of superior. His last three ratings of -
over-all efficiency were 127, O71 and 061, respectively. On 7 June
194Y he received punishment under Article of Var 104 for neglect of
duty while quartermaster; Camp Stoneman, California.

6. The court was legally constituted and had jurisdiction of the
person and of the offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally sufficient

11
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to sustain the findings of guilty and tiie sentence and to warrant
confirmation of the sentence.

A sentence to e dismissed the service
is authorized upon conviction of violations of Article of Tar 96.

v 4N~
I Jeinallase

/ l \ s JedaTC0

12



DEPARTLENT OF THE ARVY (23)
Office of The Judge Advocate Genersl

oy 310,087

THE JUDICIAL COUNCIL

Hartaugh, Brown and wickelweit
Officers of The Judge Advocate General's Corps
In the foregoing cass of iajor John M. Mathis, III,

0357798, Headquarters, Tth Cavalry Regiment (Infantry),
upon the concurrence of The Judge Advocate Geaneral the
sentence is confirmed but comauted to a reprimand and
ferfeiture of Fifty Dollars ($50,00) pay-per meath for
six months.. As thus ccmmuted the sentence will be

~cerpied into execution.

abert e brown, Brig Gen, JAGC Ce Be Mickelwait, Brig Gen, Ji5C

s Brig uen,JAGC

2 larch 1950

I concur in the foregoing action.

7%’@/% &K
B, 1. BRANICN

, ‘ajor Genersl, USA
( ccro 19, Varch 22, 1950) . The Judge Advocate Generel

YWW / S5O

B 0 et By T e o o W Y e e e s S B g e e T o W e i S SO e S

( GCMO 19, 22 March 1950)°
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DEPARTMENT OF THE ARMY

Office of The Judge Advocate General
Washington 25, D.C.
AR 3 1950
CSJAGH CM 340100

UNITED STATES

\

Ve

1ST CAVALRY DIVISION (INFANTRY)

Trial by GoC.M., convened at
Headquarters 1lst Cavalry Division
Artillery, 8 December 1949. Both:
Bad conduct discharge, total for-
feitures after promulgation, and
confinement for one (1) year.
Disciplinary Barracks.

Private JAMES E. LITTLE, (RA
12116412), and Private CHARLES

L. SMITH), (RA 1527657L4), both

of B Battery, 82nd Field Artillery .
Battalion, APO 201, Unit 3.

HOIDING by the BOARD OF REVIEW
HILL, CHURCHWELL and LYNCH
Officers of the Judge Advocate Generall!s Corps

1. The Board of Review has examined the record of trial in the
case of the soldiers named above, and submits this, its holding, to The
Judge Advocate General, under the provisions of article of War 50e.

2. The accused were tried at common trial upon identical charges
and specifications, and the Board of Review holds the record of trial
legally sufficient to sustain the findings of guilty of Charge II and
its Specification, and the sentence as to each accused. The only ques-
tion requiring consideration is the validity of the findings as to the
Specifications of Charge I, and Charge I, as to each accused.

3. Specification 1 of Charge I, as to each accused, alleges that
he ®did # * * feloniously steal a carbine M 2, value about $35.20, the
property of the United States," in violation of Article of War 93. Each
accused was found guilty of the Specification with the additional words
"Government, furnished and intended for the military service thereof,"
not guilty of a violation of Article of War 93, but guilty of a viola-
tion of Article of War 9. The evidence adduced at the trial was legally
sufficient to establish the offense as alleged in the original Specifica-
tion as to each accused. Specification 2 of Charge I, as to each accused,
alleges that he "did # % 3 felonioualy steal 800 rounds ammunition for
carbine 30 caliber, value approximately $19.00, the property of the
United States,® in violation of Article of War 93. Each accused was
found guilty of the Specification with the additional words "Govermment,
furnished and intended for the military service thereof," not guilty of
a violation of Article of War 93, but guilty of a violation of Article
of War 94. The evidence adduced at the trial was legally sufficient to
establish the offense as alleged in the origindl Specification as to
each accused.
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A substantially identical situation was considered in CM 334917;
McIntosh, 1 BR-JC 365, in which the Board of Review stated:

#The evidence introduced by the prosecution sufficiently
established the offense charged in the specificatiocn. However,
the court erred in adding to its findings the wurds !'furnished
and intended for the military s:rvice thereoft' and substituting
a finding of guilty of a violaticn of Article of War S4 for the
alleged violation of Article of War 93. It is obvious that
larceny of govermment property, in violation of Article of War
94, is not necessarily included in a charge of larceny of the
same government property, in vioclation of Article of War 93,
because the larceny denounced under Article of War 94 includes
an added element, namely that the stolen property is !furnished
or intended for the military service! of the United States. It
is, however, still larceny and necessarily includes such element
of larceny under Article of War 93 (CM 316193, Holstein, 65 BR
271). Since the offense charged is necessarily included in that
found, the record is legally sufficient to support the findings
of guilty of the offense charged (CM 191638, Giles, 1 BR 269; CM
316193, Holstein, supra).t

L. For the reasons stated the Izard of Review f£inds the record
of trial legally sufficient to sustain only so much of the finding of
guilty of Specification 1, Charge I, a» %o each accused, as finds each
. accused guilty of the Specification as alleged, without the additional
words, "Govermment, furnished and intendsd for the military service
thereof," legally sufficient to sustain on’;- so much of the finding
of guilty of Specification 2, Charge I, as ¢« each accused as finds each
" accused guilty of the Specification as alleg2i without the additional
words, "Govermment, furnished and intended for the military service
thereof," legally sufficient to sustain the finding of guilty of only
so much of Charge I as to each accused as finds each of the accused guilty
of a violation of Article of War 93, and legally sufficlient to sustain
the other findings of guilty and the sentence as to each accused.

_QM\ , 3400
(é/ /Zéf/f;illty‘ 7

}Wp&'{( w&\; 2 JDA.G.C.
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CSJAGH cM 340100 1st Ind
JAGO, Dept of the Army, Washington 25, D.C.

T0: Commanding General, lst Cavalry Division (Infantry), APO 201, c¢/o
Posf.master, San Francisco, California

BAR } 6 250

1. In the case of Private James E. Little (RA 12116412), and
Private Charles L. Smith (RA 1527657h), both of B Battery, 82d Field
Artillery Battalion, APO 201, Unit 3, I concur in the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to sustain only so much of the finding of gullty of Specification 1 of
Charge I as to each accused as finds that each accused did, at the time
and place alleged, feloniously steal a carbine M 2, value about $35.20,
the property of the United States; legally sufficisnt to support only
so mich of .the findings of guilty of Specification 2 of Charge I as to
each accused as finds that each accused did, at the time and place alleged,
feloniously’ steal 800 rounds ammnition for carbins 30 caliber, value
approximately $19.00, the property of the United States; legally suffi-
cient to support the findings of guilty of only so much of Charge T as
to each accused as finds each accused guilty of a violation of Article
- of War 93; legally sufficient to support the findings of guilty of the

Specification of Charge II and Charge II as to each accused, and legally
sufficient to support the sentence as to each accused. Under Article
of War 50e, this holding and my concurrence therein vacate so much of
the finding of guilty of Specification 1 of Charge I, as to each accused,
as involves the words "Government, furnished and intended for the military
service thereof," so much of the finding of guilty of Specification 2 of
Charge I as to each accused as involves the words ®"Government, furnished
and intended for the military service thereof," and so mmch of the find-
ing of guilty of Charge I as involves a finding other than a finding of
guilty in violation of Article of War 93.

2. When copies of the published orders in this case are forwarded
to this office, they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate attach-
ing copies of the published orders to the record in this cass, please
place the file number of the record in brackets at the end of the pub-
lished order, as follows:

(CM 34,0100).
"1 Inel CE. M. BRANNON G
Record of trial Major General, USA '

- The Judge Advocate General
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D.C.

WAl G i950
JAGH CM 340162

UNITED STATES g FORT EUSTIS, VIRGINIA
Ve ) Trial by GOCOMQ’ convened at
) Fort Eustis, Virginia, 9 January
Corporal WILLIAM BONVENTRE ) 1950. Reduction to grade of
(RA 32414079), Headquarters ) recruit, confinement at hard
Detachment, 2164th Area Service ) 1labor for four (L) months, and
Unit, Fort Eustis, Virginia. ) forfeiture of forty-eight ($48.00)
) dollars pay per month for four (L)
) months. Stockade.

HOLDING by the BOARD OF REVIEW
HILL, BARKIN, and CHURCHWELL-
Officers of The Judge Advocate Generalts Corps

1. The record of trial in the case of the soldier named above has
been examined in the Office of The Judge Advocate General and there found
to be legally insufficient to support the findings of guilty and the
sentence. The record of trial has now been examined by the Board of
Review and the Board submits this, its holding, to The Judge Advocate
General under the provisions of Article of War 50(e).

' 2. The accused was tried upon the following Charge’and Specifica-
tion:

CHARGE: Violation of the 93rd Article of War.

Specification: In that Corporal William Bonventre, Headquarters
Detachment, 2164th Area Service Unit, Fort Eustis, Virginia,
did, at Fort Eustis, Virginia, on or about 11 December 1949,
with intent to do him bodily harm, commit an assault upon,
Private First Class Gerald Lamarre by wrongfully holding a
dangerous weapon, to wit: a pistol pointed toward the body
of the said Private First Class Gerald Lamarre and thereby
placing him in fear.

The accused pleaded not guilty to the Charge and Specification. He was
found ®of the Specification: Not guilty. Of the Specification, In that
- Corporal William Bonventre, Headquarters Detachment 2164 Area Service
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Unit, Fort Eustis, Virginia, did, on or about 11l December 1949, wrong-
fully strike Private First Class Gerald Lamarre in the face with his

fist, Guilty." ¥Of the Charge: Not guilty, but guilty of a violation

of the 96th Article of War." No evidence of previous convictions was
introduced. He was sentenced to be reduced to the grade of recruit, to

be confined at hard labor at such place as proper authority may direct

for four months, and to forfeit forty-eight dollars of his pay per month
for a like period. The reviewing authority approved the sentence, ordered
it executed, and designated the Post Stockade, Fort Eustis, Virginia, as
the place of confinement. The results of trial were promulgated in General
Court-Martial Orders No. 1, Headquarters Fort Eustis, Virginia, dated 19
Jamary 1950.

- 3. It was established by the evidence that the accused did, at the
time and place alleged, point a loaded pistol at Private First Class
Lamarre and, while doing so, struck Lamarre in the face with his fist.
The finding as to the battery, not alleged in the specification, cannot
be sustained (CM 201377, Overdier, 5 BR 103,104). Since every criminal

- battery necessarily includes an assault (Par. 180k, MCM 1949, p.2L6),
the question is presented whether the assault included in the offense
of striking the victim with his fist, as found by the court, can be sus-
tained under the specification alleging an assault by pointing a pistol
and putting in fear.

L. In CM 330658, Brown and Reese, 79 BR 1ll, the accused, Reese,
was charged with an assault to do bodily harm by assaulting the victim
with a dangerous weapon, to wit, a knife. The evidence was conflicting
as to whether the accused used a knife or.a pistol and the court found
the accused guilty, except the words "to wit a knife." In holding the
record of trial legally insufficient to support the finding as to thls
specification the Board of Review said:

"It is an accepted rule of Jjudicial practice and procedure
that a court-martial may make findings by gxceptions and substitu-
tions where such findings do not change the nature or the identity
of the offense charged in the specification. In other words, a
court-martial may convict an accused only of the offense of which

- he is charged or of a lesser offense necessarily included therein,
it camot convict an accused of an offense separate and distinct
from that alleged. (par 78c, MCM 1928)

: 3 S # 3

‘ "Under the above rule and in accordance with the evidence here
presented, the court could have found accused guilty either of the
offense charged or of a lesser offense necessarily included therein.
The court, however, by its findings changed the identity of the
offense, as the assault of which accused now stands convicted is
separate and distinct from the assault alleged and therefore not
a lesser offense necessarily included therein. Such action on the
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part of the court is illegal (cm 29311}, Yacavone, 2 BR (CBI-IBT)
275; CM 325620, Paul, Tl BR 363). It necessarily follows that the

- findings as to the accused Reese cannot be sustained." (CM 330658,
Brown and Reese, supra).

In SP CM 380, Husted, (6 Oct 1949), the specification charged an
agsault with intent to do bodily harm "by feloniously and willfully
striking % 3 on the head with his fists.® The court by exception and
substitutions found the accused not guilty of the words "on the head
with his fists" but guilty of an assault with intent to do bodily harm
by feloniously and willfully striking the victim (with) "a deadly weapon,
to wit: a bayonet." 1In holding the record legally sufficient to support
the offense charged in the specification the Roard of Review said:

fiihen the words 'a deadly weapon, to wit: a bayonet! are excluded
from the substituted Specification, the original Specification
remains except the words 'on the head with his fists,?! which
results in an allegation of assault with intent to do bodily
harm by feloniously and willfully striking the victim (CM 2L60LL,
Copeland (and Ruggles), 2 BR (ET0) 291,295)."

In the Husted case the Board of Review distinguished the Brown and
Reese case, supra, on the ground that in the Brown and Reese case two
separate assaults occurred at the time and place alleged. The Husted
case and the case under discussion are distinguishable for the same
reason. Although the two assaults in the instant case occurred at the
same time they were entirely different in that the one alleged was the
pointing of a pistol while the one of which accused was found guilty was
included in striking with his fist. Accused was found not guilty of the
offense alleged in the specification, but guilty of another, and differ-
ent, offense. The fact that they both included an element, assault,
which is required in the proof of either, does not permit the assault
found by the court to be substituted for the one alleged in the specifi-
cation in order to hold the record legally sufficient to sustain the
offense charged. :

Paragraph 180k, McM 1949, p. 2l provides: ™Min assault is an
attempt or offer with unlawful force or violence to do a corporal hurt
to another. It may be either an actual attempt to commit a battery upon
the person of another or a putting of the other in reasonable fear of
immediate bodily harm.®* In the instant case the assault included in
the finding was an attempt to commit a battery. That the assault found
arose out of different acts is clearly demonstrated by the fact that it
is of a different type, i.e., an attempt to strike, as distinguished
from a threat and putting in fear. The court, by its finding, changed
the identity of the offense. The finding, therefore, is illegal for
any purpose (CM 330658, Brown and Reese, supra; CM 218667, Johns, 12 BR
133).
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5. For the reasons stated, the Board of Review holds the record of
trial legally insufficient to support the findings of guilty and the
sentence.
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JAGH CM 340162 lst Ind Wy 16 839

. ; 14
Lin)

T0: Commending Officer, Fort Bustis, Virginia

1. In the oase of Corporal William Bonventre (RA 32414079), Head-
quarters Detachment, 216Lth Area Servios Unit, Fort Bustis, Virginia,
I conocur in the foregoing holding by the Board of Review that the record
of trial is legally insufficient to support the findings of guilty and
the sentence. Under Article of War 50e(3) this holding and my conourrence
therein veoate the findings of guilty and the sentence. You are authorized
to direot further trial as to the offense of which the aocused was improp-
erly oconviocted. :

2. It is requested that you publish a general court-martial order
in accordance with said holding and this indorsement, restoring all
rights, privileges and property of which the acocused has been deprived
by virtue of the findings and the sentence so vacated. A draft of a
general court-martial order designed to carry into effect the foregoing
reccrmendation is attaohed. Should a further trial be directed, a
statement to that effesct should be added to the draft of order.

3. When copies of the published order in the case are forwarded
to this office, together with the resord of trial, they should be accom-
panied by the foregoing holding and this indorsement. For convenience
of reference please place the file number of the retord in the brackets
at the end of the published order as follows: '

(cM 3L0162).

- ot U™

2 Incls JANKLIN P. SHAW -
1. Reocord of trial ... lajor General, USA W o
2. Draft. GCMO S Aoting The Judge mgﬁgx&ﬁgal







. DEPARTMENT OF THE ARMY (35)
Office of The Judge Advocate Gensral
Washington 25, D. C.

CSJAGK - CM 340335
1 3 MAR 1958

UNITED STATES ) BERLIN MILITARY POST
)
v. ) Trial by G.C.M., convened at Berlin,
) Germany, 26 and 27 January 1950.
First Lieutenant JAVES E. ) Dismissal.
COLEMAN (0-2019852), 7798th 3

Transportation Service Company.

- o s -

OPINION of the BOARD OF REVIEW .
McAFEE, BRAEK and CURRIER
Officers of The Judge Advocate General'ts Corps

1. The record of ‘b\rial in the case of the oxficer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to the Judicial Council and The Judge Advocate General.

2. The aocoused was tried upon the following charges and speci-
flcations: .

CHARGE I and Specification: (Finding of not guilty).
CHARGE II and Specification: (Finding of not guilty).
CHARGE III: Violation of the 96th Article of War,

Specification: In that Pirst Lieutenant James B. Coleman,
7798 Transportation Service Company, did, at Berlin, Germany,
on or about 21 December 1949, dishonorably fail to cooperate
with Sergeant First Class Joseph Schultz, a lav enforcemsnt
agent then in the execution of 'his office, knowing that said
Sergeant First Class Joseph Sohultz had & warrant of arrest
for one Christel Gerber, by refusing him entrance to his
billet, knowing full well that the said Christel Gerber was
then in said billet, to the prejudice of good order and
military discipline.

He pleaded not guilty to all charges and specifications. He was found
guilty of Charge III and the specifiocation thersunder and not guilty to
all other charges and specifications. No evidenoe of any previous con=
viction was introduced. He was sentensed to be dismissed the servioce.
The reviewing authority approved the sentence and forwarded the record

.of trial under Artiocle of War 48.
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3. Evidence for the Prosecution

It was stipulated that on 7 May 1949 the accused was assigned
Bachelor Officers Quarters, Apartment C-3, at 5 Zuericherstrasse,
Berlin-lichterfelde West, and that this assignment of quarters was
effective from that date until the time of trial (R 17).

About 6330 p.m. on 21 December 1949, First Lieutenant Willie E.
Carlsen, Christel Gerber, a German national, and the accused were in
accused's apartment at 5 Zuericherstrasse, Berlin, Germany. Elly Aring,
the accused's housekseper, was also present. Someone knocked at the
door, at which time the housekeeper answered the door and informed the
accused that there was someone to see him. The accused went to the
door and talked to someone. During this conversation Christel Gerber's
neme was mentioned. The accused returned from the door and told Christel
Gerber that there was someone outside who wanted to arrest her, He also
to0ld her that she “should go home" (R 28,29,50,51). Christel Gerber went
to her home at 39 Drakestrasse, Lichterfelde West, She was arrested by
the German police that evening while at home (R 29,31).

Sergeant First Class Joseph A. Schultz, Hsadquarters Company, 75%9th
Military Police Service Battalion, Berlin, Germany, was "Chief of Desk
Section" 'of the Battalion. His duties included serving warrants of
arrests On 21 December 1949 he was ordered to serve a warrant of are
rest on Christel Gerber, & German national. He went o the address
,shown on the warrant, 39 Drakestrasse, but could not find Miss Gerber.
When ordered to serve the warrany he was informed that if Miss Gerber
was not at 39 Drakestrasse she might be found at 5 Zuericherstrasse.
Sometime between 6 and 7 p.m. he went to the accused'!s apartment and
rang the bell. A German girl answered the bell.and he asked if "Fraulein
Gerber was there." He was told %o wait a minute. The accused then came
to the door and asked him what he wanted. He = ‘

“a¥x gsked the lieutenant if Christel Gerber was there, and
the lieutenant said, "What do you want her for?' I told the
lieutenant I had a warrant for her arrest, and he asked me
who I was, and I told him who I was and where I was from.
Then the lieutenant asked to see the warrant. I in turn
handed it to the lieubtenant and he read it. Then the lieu-
tenant asked me if I had a search warrant, or he said, 'Do
you have a warrant to search my apartment?' I said, *No,
sir, I am not in your apartment.' He said, 'No, and you
cannot come in without a search warrant either.'" (R 43)

Sergeant Schultz left the acocusedls apartment after stating that he would
- return. e returned to the aparfment in about threewquarters of an hour
with the officer of the day, The offiocer of the day asked the accused

for and received permission to enter the apartment. The officer of the
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day then made a search of the apartment in the presence of Sergeant
Schultz. On this occasion Sergeant Schultz was dressed in a Class A
uniform (R 42-49),

Sergeent Schultz identified the warrant for the arrest of Christel
Gerber which he showed to the aoccused on 21 December 1949 and stated
that the warrent was in the same condition as when he showed it to the
accused except for the "Return of Warrant" which was not completed at
that time. The warrant was introduced as Prosecution Exhibit No. 2
without objection by the defense (R 44). This warrant, except for the
affidavit upon which it was issued and the "Return of Warrant",reads as
followss

"UNITED STATES COURTS FOR GERMANY
WARRANT OF ARREST
"To all Law Enforcement Agenciest
"You are hereby empowered and required to arrest ome
Christel Gerber Berlin-Iichterfelde-West 39 Drakestr.
(Name ) (Address )
and bring him without delay before the Magieswese - RINEAXNE ~

Judge at Berlin~Lichterfelde West 9 Ringstr. upon the follow=
ing chargess

lst Charget

Viol. Ord. I. Art.
ITI. Section 33

Particulars:

Failing to give information
in a case under investigation
by the Inspector General,
Berlin lilitary Post, APO 742,
US ARMY on 21.Dec. 1949,

By order of the Court

/s/ *xx Sabd
Title:s PRESIDING DISTRICT JUDGE
SECOND JUDICIAL DISTRICT
US UOURTS FOR GERMANY
21. Deo. 1949, , APO 742, US ARMY,®
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At the request of the trial judge. advocate the court took judicial notice
of "Standerd Operating Procedure No. 96, Headquarters Buropean Command,
entitled 'Arrest Search and Seizure!, dated 16 March 1948" (R 51). The
court!s attention was called particularly to paragraph 1l thereof which
reads as followssi

“jl, Forcible Entry. After explanation of his errend and
demand for edmittance (or without such explanation end demand
if he reasonably believes such to be impractical or useless)
a US Army or Air Force law enforcement agent may break and enter
a dwelling onlys

ae For the purpose of meking an arrest or a search
under a warrant;

b. To prevent a serious offense; or

c. To effect a recapture on fresh pursuit of one who
has been lawfully arrested or who is a convioted prisoner."

4, For the Defense

The accused was advised of his rights as a witness and elected %o
testify as a witness in his own behalf. In reference to the events of
21 December 1949, hs testifieds

Q. Vill you tell the oourt what happened when the sergesnt
came to your door?

“"A. Ve were sitting in the living room and listening to the
radio, and just talking-= the four of us; the maid, Lieutenant
Carlsen, Miss ferber, and I. There was a knock at the door and
the maid got up and went to the door, and ceme back and called
me and said it was someone to see me. I went to the door, and
Sergeant Schultz, whom I did not know at that time, was at the
door. He asked me ocould I help him. BHe said he was looking
for a Fraulein Gerber. I asked him what did he want with Mss
Gerber. He said he had a document to serve on Miss Gerber.

I asked him what type of document and he told me it was a warrant
of arrest. He did hand me the document. I did not read all the
contents of the dooument. I looked at a signature on it of this
Judge. I don't know the Judge. I believe it was Saboe. Didnt't
know him end had no contact with him before, and didn't recognize
his signature. Then I asked the sergeant if he had a search
warrant to searoh my apartment. He said, no. I said, !Sergeant,
would you be so kinc as to get one and oome back.! He turned and
walked down the first landing, down the steps, and then turned ,
eround and said, 'I'11l be right back, lieutenant?!, and that's the
last time I saw the sergeant, until later when he returned with
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the Captain. A Captain Smith, I believe,

"Q. Did he make any attempt to get into your apartment?
"A, No, sirs he did not.

"Q. Did you read any address on the search warrente arrest
warrant ?
YA, Yes, sir. It was the address, 39 Drakestrasse.

"Q. Vhy did you not permit him to come in and serve that
warrent on Christel Gerber at that time? What went through your
mind 2 . '

"A. Well, sir, for epproximately the last two months on another
incident of another officer I had been before pracotically every
office in Berlin, being questioned on this matter. I had been
before Colonel Foote, as I said before, four or five times. I

had been before the Inspector General Office, had been before the
CID, and had been interrogated by military police, and I knew

that liiss Gerber had been through the same, and I thought it was
best, since the warrant was for Miss Gerber at 39 Drakesirasse,

end was not addressed to my apartment, it would be best for everyons
concerned for her to be found at homej for her to go home and let
them serve the warrant of arrest there.

"Q. Did you in any wey intend to prevent that warrent being
served on her? ,
"A. No, sir, I did not. I told Miss Gerber to go home,

Q. And that it could be served on her at her home?
“A. That's right,

"Q. Did anyone lator come to your apartment that same night?
"A. Yes. The sergeant and Captain Smith returned later.

"Q. Did you prevent their coming into your apartment?
"A. No, sir, I did not.

Q. They made a search?

“A., Yes, sir. They came in and Captain Smith asked me if I
would show him around, and I ssid, tYes, sir,' and I did. Hs
searched every room in the apartment.

“Q. liere you advised by the person who had the warrant that
her presence in your apartment might be used against you?
"A. No, sir.

*® * L
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“Q. Since lMiss Gerber was in your home when you were &c-
companied by another officer and the maid, how did you think
there could be any demage to yowr reputation by her being found
there? This was not late at night or during the middle of the
night, was it?

“A. The only reason was because I had been questioned end
interrogated before by the Inspector General on Miss Gerber being
visiting my apartment, and they said I had violated a standing
order.

‘"Q+  In other words, your reason for not allowing Sergeant Schultz
to enter was to protect yourself? '

A, Just better for everybody concerned. Figured it was better,
since the arrest was at 39 Drakestrasse, and it would be better for
her to be found at home." (R 63,64,65)

On cross=-examination he stated that Miss Gerber was in the apartment
when Sergeant Schultz first came to the door, but that she was not thers
when he returned with Captain Smith. VWhen questioned as %o tho reasons
why he refused to allow Sergeant Schultz to enter the apartment he stated:

"A. I did not refuse to let him enter. Merely asked the
sergeant if he had a search warrant. Hs stated, no, axd I asked
him would he get one,

3. Vere you of the opinion, sincerely, that he had to have
a search warrant with that address to makxe that arrest in your
apartment 7

“A. Yes, sir. I thought that to search my apartment that
he had to have a search warrant,

Q. Are you familiar with SOF 967
"A. No, sir; I em not." (R 65-G6)

5. Discussion

The evidence shows that Sergeant First Class Joseph A. Schultz,
Headquarters Company, 759th Military Police Service Battalion, Berlin,
Germany, was assigned the duty of arresting Christel Gerber, a German
national. This arrest was to be made pursuant to a warrant issued by
the presiding Judge of the Second Judiciel Distriot, United States Courts
for Germany.  This warant for the arrest of Christel Gerber was directed
to "All Lew Enforcement Agencies.," It is clearly shown that Sergeant
Schultz was a law enforcement agent and that in attempting to serve
this warrant he was in the execubion of his office.

The accused was ocoupying Bechelor Officer Quarters at 5 Zuerecher-
strasse, Berlin, Germany. These querters had been duly allotted to the
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aooused by the Army.

: In an effort to effect the arrest of Christel Gerber, Sergeant Schultz,
acting upon information given to him by his military superior, went to ac-
cused's assigned quarters and inquired of the accused if Christel Gerber
was present in the quarters. The accused asked Sergeant Schultz, "What

do you want her for? Sergeant Schultz stated that he had a warrant for
her arrest and gave the accused the werrant to read. The accused asked
Sergeant Schultz if he had a eearch warrant for his quarters and upon
receiving a negative reply told Sergeant Schultz that he oould not enter

the quarters without a search warrent. Christel Gerber was in fact within
the quarters at this time,

Under Standard Operating Procedure Noe. 96, Headquarters European
Command, Sergeamnt Schultz as a law enforoement agent was, under the faocts
outlined above, authorized to break and enter any dwelling in order to
effect the arrest of Christel Gerber upon the warrent then in his posses=
tion.

The billet occupied by the accused had been assigned to him by the
oocupyling foroes of Germany and law enforcement agents of the Army were
not required to obtain a search warrant for the premises before making a
search therein. In CM 328248, Richardson, 77 BR 1, 20, the Board of
Review saids : ‘ ‘

"The legality of the search of accused?s office in the
building known as the Ministry of Public Works is called in
question. It appears that the Allied Military Government.
exercised control over the building as the oocoupying power.

The faot that the Town Major could not find a requisition

for the building is of no importance. The military power had
control - of the building and the formality of a written requisi=
tion was entirely unnecessary. We quote from CM 248379, Wilson,
31 ER 235«236% '; :

TAuthority to meke, or order, an inspection or
search of a member of the military establislment, or
of a public building in a plece under military control,
even though oocupled as an office or as living quarters
by a member of the military establishment, always has
been regarded as indispensable to the maintenance of
good order and disoipline in any military command. #*i.
suoh a search is not wnreasonable and therefore not
wnlewful?! (eiting authorities).

"In Grewe v. France, 75 F., Supp. 433, a habeas corpus pro=-
ceeding in the Distriot Court of the United States for the
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Bastern District of Wisconsin, the petitioner contended that
evidence against him had been illegally obtained by unleawful
search of his quarters by military police in a military oome
pound established by the United States Army Ocoupation Foroes
in Germany. The learned court held that the search of the
military controlled quarters oocupied by petitioner, and the
seizure of articles found therein, was not unreasonable or in
violation of the Fourth Amendment to the Constitution. We
therefore conclude that the search of accusedt!s office and the
wash room appurtenent thereto was fully authorized in lew xk#,"

"Courts established by the United States occupation forces in Germany
necessarily rely upon the military forces to enforce their warrants, judge
ments and decrees. There is no evidence to show that the duties of the
accused inoluded lew enforcement as such and therefore there was no duty
upon him to personally serve the warrant issued by the presiding Judge
of the United States Courts for Germany. In the opinion of the Board of
Review however there is & duby upon all members of thes occupation foroces,
regardless of rank, to refrain from pla.omg obstacles in the path of
other members of the occupation forces who are performing their assigned
duties. The accused was not justified in demanding that Sergeant Schultz
secure a search warrant before entering his quarters. The accused!s re-
fusal to permit Sergeant Schultz to enter his quarters for the purpose
of serving the warrant of arrest upon Christel Gerber, the accused knowe-
ing that she was within the quarters, was a hindrance to Sergeant Schultz
in the performence of his duties and constituted conduct pre;]udlcial to
good order and military discipline.

At common lew it was an indictable offense for the ocoupant or. owner
of a dwelling house to refuse admission to an officer, who was attempting
to meke a lewful arrest, after the officer had made known his purpose
and authority. Under such circumstances the law would consider the ocoupant
or owner as having conspired with the party pursued in order to screen him
from arrest and to mske his house a place of refuge (Oystead v. Shed, 13
Mass, 5203 7 American Decisions 1723 2 RCL 478, 61 American Decisions 155,
Note; 46 C.J. 868).

The accused testified that he was not familiar with Stamdard Operating
Procedure No. 96 and that he thought that Sergeant Schultz had to have a
search warrent in order to search his apartment. Stendard Operating
Procedure No. 96 issued by Headquerters European Comand is dated 16 March
1948, Tt became a part of the written military lew of the occupation
forces in Germany end the accused is chargeable with knowledge of its provi-
sions (CM 307097, Millinger, 60 BR 199,216). Accused's ignorance of the
law, assuming it to be a faot, respecting the necessity of search warrants,
is no defense to the offense of which he was found guilty. He is presumed
to have knowledge of the law (CM 322052 Shamel, 71 BR 19, 263 CM 328133,
Konno, 76 BR 313,328). A
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6. Department of the Army records show the accused to be 28-5/12
years of age and marrieds He is a high school graduate. He enlisted
in the Regular Army on 31 October 1939 for three years. On 15 June
1945 he was discharged as a first sergeant to aoccept a commission as
a second lieutenant, AUS. He served overseas for 19 months and has
been swarded the Bronze Star, Combat Infantry Badge and Good Conduct
Medal. On 12. November 1946 he was separated from the Army. He was
recalled to active duty on 25 October 1948. On 26 May 1949 he was
promoted to first lieutenant., His overall efficiency ratings are 067
for the period 19 April 1948 to 17 July 1948 (Reserve Short Towr Astive
Duty); 118 for the period 1 February 1949 to 15 Lay 1949; 091 for the
period 16 May 1949 to 31 August 1949.

7. The court was legally constituted and had jurisdiction over
the accused and of the offense. No errors injuriously affecting the
substantial rights of the accused ocowrred during the trial. The Board
of Review is of the opinion that the record of trial is legally suffi=-
oient to support the finding of guilty and the sentence and to warrant
confirmation of the sentence., Dismissal is authorized upon conviction
of & violation of Article of War 96.

‘ M/ EMe | ,J.A.G.c.

»JeAeG.Coe

[ JoAn GoCo




(1) DEPARTMENT OF THE ARMY
Office of The Judpe Advocate General
Washington 25, De Co

JAGU CM 340335 26 April 1950

UNITED STATES BERLIN MILITARY POST -
Ve Trisl by Ge Ce Mo, convened
at Berlin, Germany, 26 and
First Lieutenant JAMES E. : 27 Jenuary 1860, Dismissal.

COLEMAN, 0-2019852, 7798th
Transportation Service Company

Opinion of the Judiocial Council
Harbeugh, Brown sand Mickelwait
Officers of The Judge Advocate General's Corps

1. Pursusnt to Article of War 50d(2) the record of trial in the
case of the officer named above and the opinion of the Board of Review
have been submitted to the Judicial Council which submite this its
opinion to The Judge Advocate Generale

2 Upon trial by general courtemartial the accused pleaded not
guilty to, and was found guilty of, a specificatiom alleging that he
did at Berlin, Germany, on or about 21 December 1949, dishonorably
fail to cooperete with Sergeant First Class Joseph Schultz, a law
enforcement agent then in the executiomn of his offioce, by refusing
him entrance to his billet, knowing that Schultz had & warrant for
the arrest of Christel Gerber and that Gerber was then in said billet,
to the prejudice of good order and military discipline. No evidence
of previocus convictions was introduceds He was sentenced to be dis-
missed the servicee The reviewing authority approved the sentence and
forwarded the record of triel for aotion under Article of War 48. The
Board of Review is of the opinicn that the record of trial is& legally
sufficient to support the findings of gullty end the sentence and to
warrant confirmation of the sentence.

3. The evidence shows in sumary that Freulein Christel Cerber, a
German naticnal, of 39 Drekestrasse, Lichterfelde West, Berlin, Germany,
visited the accused in his bachelor officers' quarters apartmemt at &
Zuericher Strasse, in the same sectiom of the city, approximately three
times a week from about July to December 1949 (R 17-18, 24, 26)e Although
her visits were not regular (R 30), she kept a few items of clothing there
and occasionally stayed overnight in the guest room (R 18, 27)., On 21
December 1949, a warrant was issued by order of the Thited States Courts


http:Lieutena.nt

(L5)

for Germany for the arrest of Christel Gerber for failure to give inform-
ation in a case under investigation by the Inspector Genmeral, Berlin
Military Post (R 43-44; Proe Ex 2).

" The evidence relating to the eventz of the evening of 21 December.
is substantially as stated by the Board of Review in its opinicn. Briefly,
it shows that Sergeant First Class Joseph A. Sohultz, s military policeman
in the execution of his duty), went {o the address shown on the mentiomned
warrant for the purpose of arresting Fraulein Gerbere Not finding her
there, he proceeded to the accused's apartment, asked the accused if she
was there and stated he had a warrant for her arrests He handed the warrant
to the accused, who informed Schultz that he could not enter the apartment
without a search warrent, whereupon Schultz departed.

Present in the apartment with the socused at this time were First .
Lieutenant Willis E, Carlszsen, Fraulein Gerber, and the accused's house-
keepers Following the menticned conversatiom with Schultz, Fraulein
Gerber, at the accused's direction, proceeded to her home, where she was
subsequently arrested by the German police. Sohultz returned to the
accused's apartment later with the officer of the day, and the acoused
permitted a search of the premises,

The court took judicial notice of Standard Operating Procedure No.
96, Headquarters European Cormand, 16 March 1948, providing in pertinent
part that after explanation of his errand and demend for admittance, a
United States Army law enforcement agent may break and enter a dwelling
for the purpose of making an arrest under a warrant (Sec II, par 1ll),

The acoused testified in substence that the reason he refused Sergeant
Schultz admittance to his apartment without a search warrent, was that he
and Fraulein Gerber had been subjected to numerous interrogations with
reference to an incident involving another officer. Also he had been
interrogated by the Inspector Gemeral concerning her visits and had been
accused of violating a standing order, Consequently, since the warrant
was addressed to her at 39 Drakestrasse, he thought it would be best for
everyone cancerned for her to be arrested at that address. The accused
claimed he was not feamilier with "SOP 96." '

4, It ie fully established that the accused, with full knowledge
of the faots, failed to cooperate with Sergeant Schultz, a United States
Army law enforcement agent, in his legitimate effort to serve a legal
warrent of arrest upon Christel Gerber, who was in the accused's apartment,

The first question for determination is whether the evidence supports
the court's finding that the accused dishonorably failed to cooperate as
alleged. The word "dishonorable" is defined as :'bringing or deserving
dishonor; shamefulj;.disgraceful,” and the noun "dishonor" as “disgrace;


http:Stand.a.rd

(L6}

shame; ignominy" (Webster's New Internaticnal Dicticmmary, 2d Ed, 1949,

p 748). Dishonor or disgrece oonnotes moral dereliction “indicated by
acts of dishomesty or wfair dealing, or indecencyor indecorum, or of
lawlessness, injustice, or cruelty™ (MCM 1949, par 182, p 254). Im
connection with failing to pay debts "dishonorably" means deceit, evasiocn,
false promises, or denial of indebtedness, plus unconscicnable delay

(CM 270400, Lawson, 45 BR 267, 263-264, quoting from Winthrep, Military
Law and Precedents, 2d Ed, 1920 reprint, p 715, footnote 42).

The mere failure by an officer to cooperate with an Army law enforce-
ment agent in arresting a person in the officer's billet, would not be
dishonorable per se under the foregoing definitions. The only basis for
ocnoluding that the accused's failure to cooperate in the instant case
was disgreceful, shameful, or ignominious and thus dishonorable, arisés
from the evidence of Fraulein Gerber's previous visits to his apartment,
the offioial interrogation of the accused and accusation against him of
the violation of a standing order, and the reascms for Gerber's arrest
as stated on the warrante From this evidence it may be inferred that
the accused wae motivated at least in part by a desire to proteot himself
from the oomsequences of the further entertainment of the Germsn women
in his quarterse The evidence, however, reveals no dishonesty or unfeir
dealing on the accused's part. He made no misrepresentation to the sergeant,
nor did he attempt to oonceal his guest. He was guilty of no indecency,
indecorum, or injustice. His conduct was not lawless in the ordinary sense
nor wes it by sny reasoneble interpretation disgreceful, shameful, or
ignominious.

The accused immediately informed Fraulein Gerber, who was not wanted
for a serious offense and who apparently haed no intention of trying teo
escape, that someone wished to arrest her and directed her to go home,
where she was in faot later arresteds In the opinion of the Judicial
Counecil, the evidence fails to esteblish that the accused's failure to
cooperate was dishonorables ‘

. The next inquiry is whether the accused's failure to ococoperate
involved any lesser degree of culpability. As an officer in the Army
he was under a duty not to obstruot a military law enforoement agent
in the proper executicn of his duty to arrest a person in the accused's
quarters under a warrant of arrest valid on its face. Whether or not.
the accused actually had kmowledge that a search warrant was not & pre-
requisite under the oircumstances, he was chargeable in law with knowledge
of the provisiom of Standard Operating Procedure Noe. 96 to that effect,
as woell as its directiom that its provisions "shall be observed by * * %
2ll members of the U S occupation forces in all matters of maintenance of
law and order" (Sec I, par 4a). His duty not to obstruct the law enforce-
ment agent, under the ociroumstances, necessarily entailed the duty to
cooperate in permitting the arreste In the Judicial Council's opiniom,
this feilure was wroangful and prejudicial to good order and military
disoipline. ~
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The remaining question is whether the wrongful failure to cooperate
shown by the evidence constituted an offense necessarily inoluded within
the dishonorable failure chargeds The word "dishonorably" imports orim-
inality or culpability (MCM 1949, par 29a, p 22). The word "wrongfully"
has the same legal effect (Ibid.), but Tn a lesser degree. .It has been
held that the offense of wrwgfully neglecting and failing to pay a debt,
in violation of Article of War 98, established by conduct demomstrating
indifference to the obligation, is included in the offense of dishonorably
neglecting and failing to pay the debt (CM 270641, Smith, 45 BR %29, 337,
343). It is well nigh impossible to ommceive of dishanorsble oconduct
which does not necessarily involve and include conduct wrongful in the
sense of being prejudicial to good order and military discipline. In the
opinion of the Judicial Council, the offense proven is necessarily inocluded
in that charged. ' |

5. For the foregoing reasons the Judicial Council is of the opinion
thet the record of trial is legally sufficient to support the finding of
guilty of Charge III and legally sufficient to support only so much of
the finding of guilty of the specification thereunder as involves a finding
that the accused did at the place and time alleged wrongfully fail to
cooperate with the person alleged by refusing him entrence to his billet,
with the knowledge and under the circumstances alleged. _The Judicial
Council is further of the opinion that the record of trial is legally
sufficient to support the sentence but because of the failure of the
proof to show that the accused's conduct was dishonorable as alleged,
it is the view of the Judicial Council that the sentence should be commuted
to a reprimand and forfeiture of seventy-five dollars pay per month for

three monthse.
P

/

l ’Il,// K;(X .
/", gi\.(_,,‘,t 4‘1’,/,' QJ“ Lt SR D PO .
- Robert W, Bréwn, Brig Gen, JAGC C. Be Mickelwait, Brig Gen, JAGC




(48) DEPARTMERT OF THE ARMY
Office of The Judge Advooate General

THE JUDICIAL COUNCIL

'Harbaugh, Brown end Mickelwait

. Officers of The Judge Advocate General's Corps

In the foregoing case of First Lieutensnt James E, Coleman,
0-2019862, 7798th Trsnsportation Servioe Company, upon the oon;
ourrence of The Judge Advocate General, only so much of the finding
of guilty of the apooiﬁca{:ion of Charge III is approved as involves
s finding thet the acoused did at the place and time alleged
wrongfully fail to cooperate with the person alleged by refusing
him entrance to his billet, with the knowledge and under the
oiroumstances alleged. The sentenoce is omﬁmd but commuted to
s, reprimand and forfeiture of seventy-five dollars pay per month

for three months, As thus commuted, the sentence will be carried into

2 5 . . - . * ~
LTI PE I S ’

ckeIwalt, Brig Gen, JAGC

04

| T L Harbaugh [I7., Brg/aen, Jhtc
26 April 1950

Chairman

I oacur in the foregoing action.

E. W, BRARNON
Major General, USA 4
The Judge Advocate Gemeral
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Office of The Judge Advocate General )
Washington 25, D.C.
frR 1 81950
JAGH cM 3LOL73

UNITED STATES UNITED STATES ARMY CARIBBEAN
Trial by G.C.M., convened at
Fort Clayton, Canal Zone, 3-6,

9 January 1950. Dismissal,

total forfeitures after promlga-
tion, and confinement for five
(5) years.

Ve

First Lieutenant ROBERT PAUL
MORTON (0-1342390), 37th
Engineer Combat Company.

N Caas Setl as s S o |

OPINION of the BOARD OF REVIEW
HILL, CHURCHWELL, and LYNCH
Officers of The Judge Advocate Generalls Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

, 2. The accused was tried upon the following Charges and Specifi-
cations:

CHARGE I: Violation of the 96th Article of War.

Specification 1: In that First Lieutenant Robert P. Morton,
37th Engineer Combat Company, did, at Fort Randolph,
Canal Zone, on or about 20 August 1949, with intent to
defraud, wrongfully and unlawfully make and utter to the
Fort Randolph Post Exchange a certain check, in words and
figures as follows, to wit:

No. 55 ° SAN ANTONIO, TEXAS, 20 Aug 194 9  30-65

L1
NATIONAL BANK OF FORT SAM HOUSTON
. at San Antonio
PAY TO THE .
ORDER CF Fort Randolph Post Exchange $30 g%b
: 00
Thirty and Too DOLIARS

Robert P. Morton
1lst Lt CE 01342390
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~and by means thereof did fraudulently obtain from the
Fort Randolph Post Exchange $30.00, lawful money of the
United States, he, the said First Lieutenant Robert P.
Morton, then well knowing that he did not have and not
intending that he should have sufficient funds in the
National Bank of Fort Sam Houston for payment of said
check.

Specification 2: (Identical to Specification 1, except the
place of the offense, "Fort Gulick, Canal Zone", the
payee of the check, "Fort Gulick Officers Club," and the

© amount of the check %"320.00.%).

Specification 3: (Identical to Specification 2, except the
' date of the check and the offense "23 August 1949" and the
amount of the check "$15.00").

" Specification L1 (Identical to Specification 2, except the

date of the check and the offense %26 August 1949%).
CHARGE II:  Violation of the 95th Article of War.

Specifications 1, 2, 3, and 4 are identical to the correspond-
ingly mumbered Specifications of Charge I.

ADDITIONAT, CHARGE I: Violatioﬁ of the 96th Article of War.

Specification 13 (Identical to Specification 1, Charge I,
except the date of the check "3 August 1949," the date
of the offense "3 September 1949," and the amount of the
check "3$35.001).

Specification 2: (Identical to Specification 2, Charge I,
except the date of the check and the date of the offense
- "6 September 1549%).
Specification 3: (Identical to Specification 1, Charge I,
except the date of the check and the date of the offense,
"9 September 1949," and the amount of the check "§50.00%).
ADDITIONAL CHARGE II: Violation of the 95th Article of War.

Spécifications 1, 2, énd 3 are identical to the correspond-
ingly numbered Specifications of Additional Charge I. '

ADDITIQNAY, CHARGE III: Violation‘of the 93rd Article of War.

Specification 1: TIn that First Lieutenant Robert P. Morton,
37th Engineer Combat Company, did, at Atlantic Sector,
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Canal Zone, between on or about 2l Jamuary 1949 and on or
about 3 March 1949, felonlously steal about #115.00, lawful
money of the United States, the property of Private Jack O.
Field.’

The remaining Specifications similarly allege larceny of money
on the dates, in the amounts, and from the persons shown

below:
Date Amount Person
Spec 2 Dbetween 3 February about $200.00 Private First Class
and 5 July 1949 Billy B. Sands
Spec 3 between 3 February about $380.00 Private First Class
and 5 July 1949 Morris Covert
Spec L between 1l February about $90.00- Private First Class
and 3 March 1949 Thomas W. Dugan
Spec 5 Dbetween 3 March and about $190.00 Corporal Edward
5 July 1949 ‘ Bringas
Spec 6 about 3 February about $50.00 Private First Class
1949 Norvin W. Roessing

Spec 7 about 3 March l9h9 about $100.0Q0 Private wWilliam
Charbonneau, Jr.

‘Spec 8 about 2 May 19h9 about $60.00 Corporal Malcolm
Radisic '
Spec 9 about 5 July 1949 about $25.00 Private Richard M.
: Zimmerman

He pleaded not guilty to and was found guilty of the Charges and Speci-
fications. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit all pay and allowances
to become due after the date of the order directing execution of the
sentence, and to be confined at hard labor, at such place as proper
authority may direct, for five years. The reviewing authority approved
the sentgnce and forwarded the record of trial for action under Article
of War

3. Evidence.

7

a. For the prosecution.

The ev1dence pertlnent to the flndlngs of guilty is summarized as
follows:

Accused'prior to, and on the dates of the various offenses alleged,
- was and has continued to be in the military service as a member of the
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37th Engineer Combat Company (R 15,37; Pros Ex 10). Master Sergeant,
then Captain, George C. Carlton was Commanding Officer of the 37th
Engineer Combat Company from 17 July 1948 to 31 March 1949, and from
April 1949 through the remainder of the period of the offenses alleged
his successor #as Captain Joseph C. Reaves (R 37; Pros Ex 10; R 38, Pros
Ex 11). During Captain Carlton's tenure as commanding officer, he
appointed accused personnel officer and in such capacity from January
1949 until Captain Carlton left the company, accused had the duty of
depositing soldiers! deposits with the finance officer (Pros Ex 10).
Under Captain Reaves, accused was company administrative officer and
in that capacity 'was supposed to deposit soldiers! deposits in the
finance office (Pros Ex 11).

_ From January 1949, money received in the 37th Engineer Combat Com-
pany for soldiers' deposits was turned over to Master Sergeant Isaac H.
Samples who entered or supervised the entering of, the deposits upon
form 1;-15 which was executed in quintuplicate, and upon the deposit
cards of the soldiers making the deposits. The soldiers! deposit cards
were kept in the company safe and not in the possession of the depositors
(R 65). Upon completion, a form 1l~-15, otherwise designated "Soldiers'
Deposits Collection Voucher," indicates the date of the deposit, the
officer with whom the deposits were made, and the names of the depositors
together with the amounts respectively deposited by them (R 67, Pros Exs
1-19). Paragraph 56, C 6, ™ 1L4-502, provides that the personnel officer
will certify to the correctness of the detailed information entered upon
the form 14-~15, and provision for such certificate is made on the form.
Provision is also made upon the form for the receipt of the disbursing
officer with whom the deposit is made. A soldiers' deposit card, form
14-38, provides for the entry of each deposit made by its holder with
provision for the receipt thereof by the finance officer with whom the
deposit is made, and an attestation for each deposit by the commander
of the depositor (R 20, Pros Ex 3).

Upon verifying the entries on the form 14-15 and the individual
deposit cards, Sergeant Samples would give the forms 14-15, the deposit
cards, and the money to be deposited to accused who would in turn normally
bring them to the commanding officer, for verification. After verifying
the deposits the commanding officer would sign the cards in the space
provided for attestation; subsequently, accused was supposed to take the

. deposits, forms 14~15 and deposit cards to the finance office to make
the deposits (R 65,66,68).

From 1 December 1946 to 30 April 19L9, Captain Joseph B. Isbell was
finance officer at Fort Gulick, Atlantic Sector, Canal Zone (R 90, Pros
Ex 24). His successor up to the time of trial was Captain W. E. Brown -
(R 91). During Captain Isbell!s temre and thereafter until 9 May 1949,
Master Sergeant J. W. Collyer was cashier (R 39). Collyer was relieved
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as cashier so that he could devote full time to his duties as chief
clerk. His integrity was never questioned by either Captain Isbell or
Captain Brown (R 90, Pros Bx 24; R 94,96). Collyer, however, had been
indebted to enlisted men of lower rank than himself, and Captain Brown
spoke to him about it, and prevailed upon him to arrange to pay the
indebtedness. Collyer was also the owner of a large automobile (R 10L4).
Corporal J. J. Vandenover served as cashier from 10 May 1949 until he
was relieved on 1 September 1949 because of his lack of necessary book-
keeping background and his lack of familiarity with the various vouchers
processed through a "cashier'!s cage® (R 77,96). Captain Brown had no
reason, however, to doubt his integrity (R 7L).

In the finance office at Fort Gulick, soldiers! deposits were
initially received by the cashier and only by the cashier, unless he were
absent, in which case they would be received by the finance officer (R
90, Pros Ex 24, R 93). In general, the cashier would enter the trans—
action in his cashier's account book, receipt the forms 1L-15 with a
time and date stamp and have the forms 1l4-15 and the soldiers! deposits
cards signed by the disbursing officer. Two copies of the form 14-15
and the soldiers! deposits cards would be returned to the unit making
the deposit. While Collyer served as cashier, of the two copies of
the form 14-15 returned to the unit one was receipted and the other
bore a time and date stamp (R 39). Vandenover usually had the finance
officer receipt the copies returned to the unit; if the finance officer
was not present Vandenover would receipt one copy with his time and
date stamp as a temporary receipt. Ultimately, both copies returned
to the officer making the deposit would be receipted by the finance
officer (R 82). If the finance officer were available the deposit books
would be signed at the time of the deposit and returned immediately.
Otherwise, they would be signed by him and returned later (R 52). Para-
graph 56, C 6, T™M 14-502, provides that of the two copies of the form
14-15 returned to the unit the personnel officer will retain one copy,
and will ®"promptly forward one copy direct to the soldiers! deposits |
branch, Army Finance Center, OCF." The purpose of the latter is to
serve as a check on the finance office (R 59,90; Pros Ex 25). 1In
accordance with TM 11;-502, supra, the Fort Gulick Finance Office dis-
tributed the original and remaining two copies of the form 14-15 as
follows: the original was sent to the Accounting Division, Army Finance
Center; one copy was sent to the Insurance and Deposits Division, Army
Finance Center; and one.copy was retained in the files of the Fort Gulick
Finance Office (Pros Ex 10; R 59).

\ Prosecution Exhibits 1L-19, inclusive, were identified by Sergeant
Samples as copies of forms 1L~15 which were returned to the company for
file and which he kept in the company safe. The deposits represented
"thereon had been verified by Sergeant Samples prior to turning the forms
and deposits over to accused (R 66~67). The exhibits (Pros Exs 1L4-19)
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which were admitted in evidence without objection (R 67) reflect deposits
by the following named men in the amounts and on the dates shown opposite
their respective names:

Name ' Amount Dates
' Jack O. Field $ 60.00 3 February (Pros Ex 19)
$ 50,00 3 March 1949 (Pros Ex 17)

Morris Covert $180,00 3 February 1949 (Pros Ex 19)
. $100.00 3 March 1949 (Pros Ex 17)
$ 50,00 11 April 1949 (Pros Ex 16)

$ 50.00 5 July 1949 (Pros Ex 1k)
Billy B. Sands $ 20.00 3 February 1949 (Pros Ex 19)
4 60.00 3 March 1949 (Pros Ex 17)
$100.00 2 May 1949 (Pros Ex 15)
$ 20,00 5 July 1949 (Pros Ex 1)
' Norvin W. Roessing $ 50,00 3 February 1949 (Pros Ex 19
Thomas W. Dugan $ 40.00 11 February 1949 (Pros Ex 18)
3 50,00 3 March 1949 (Pros Ex 17)
© William Charbonneau,Jr. $100.00 3 March 1949 (Pros Ex 17)
Edward Bringas $ 60,00 3 March 1949 (Pros Ex 17)
$100.00 2 May 19L9 (Pros Ex 15)
' $ 30.00 5 July 1949 (Pros Ex 14)
Malcolm Radisic $ 60.00 2 May 1949 (Pros Ex 15)
Richard M. Zimmerman $ 25.00 5 July 1949 (Pros Ex 1)

Prosecution Exhibits 19, 18, 17, and 16 recite that the deposits listed
thereon were made with "J. B. Isbell, Capt, FD, Ft Gulick, CZ" but were
not receipted by that officer or otherwise, although the certificates

to the correctness of the abstract of deposits were made over the signa-
tures "Robert P. Morton.® Prosecution Exhibits 15 and 1l recite that
the deposits listed thereon were made with "W. E. Brown, Capt, FD, Ft
Gulick, CZ," and the certificates as to the correctness of the abstract
of deposits are executed over the signatures "Robert P. Morton.® Prose-
cution Exhibit 15 is unreceipted while the receipt on Prosecution Exhibit
1, is executed over the signature "§. E. Brown." Authorship of this
signature was denied by Captain Brown (R 95).

Testimony of the several depositors, except Radisic, shows that
the monies credited to their respective accounts on Prosecution Exhibits
1;~19, inclusive, were entrusted to representatives of the 37th Engineer
- Combat Company at or prior to the dates reflected on Prosecution Exhibits
1;-19, for deposit to their several soldiers' deposits accounts, that
the sums so entrusted had not been returned to them and that they had
not authorized accused to use the monies for his own use and benefit
(R 15, Pros Ex 1; R 16, Pros Ex 2; R 17-18, R 24~-25, R 29-30, R 33-34,
R 35, R 32, Pros Ex 7). With reference to his deposit dated 5 July 1949
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(Pros BEx 14, Pros Ex l4), Sands testified that the money represented by
the deposit was paid by him to accused on 30 June 1949 and that Prosecu-
tion Exhibit 5 is a receipt for that money executed in his presence by
accused (R 25,27-28).

Prosecution Exhibits 3, L, 6, 8, 9, 20, 21, and 22 were identified
respectively, as the deposit cards of Bringas, Sands, Covert, Roessing,
Zimmerman, Charbonneau, Dugan, and Field (R 20, 24,29,33,36,69-70).

The deposits.thereon corresponding in time and amount to the deposits
listed on Prosecution Exhibits 14-19, inclusive, together with the
signatures receipting therefor and attesting thereto are set forth as
follows:

Receipting '
Date Amount Signature Attesting Signature
- Field 2 February 1949 & 60.00 J.B.Isbell George C. Carlton

(Pros Ex 22) 2 March 1949 $ 50.00 J.B.Isbell George C. Carlton

Covert 2 February 1949 $180.00 J.BeIsbell George C. Carlton
(Pros Ex 6) 2 March 1949 $§100.00 J. B.Isbell George C. Carlton
1 April 1949 . § 50,00 J.B.Isbell Joseph C. Reaves

5 July 1949 $ 50.00 W.E.Brown Joseph C, Reaves
Sands - 2 February 1949 $ 20.00 J.B.Isbell George C. Carlton
(Pros Ex L) 2 March 1949 $ 60.00 J.B.Isbell George C. Carlton

2 May 1949 - $100.00 W.E.Brown Joseph C. Reaves

5 July 1949 $ 20,00 W.E.Brown  Joseph C. Reaves
Roessing 3 February 1949 $ 50,00 J.B.Isbell George C. Carlton -
(Pros Ex 8)
Dugan 11 February 1949 $ 40.00 J.B.Isbell George C. Carlton

(Pros Ex 21) 2 March 1949 $ 50,00 J.B.Isbell George C. Carlton
Charbonneau 2 March 1949 $100.00 J.B.Isbell George C. Carlton

(Pros Ex 20) v v ‘\

Bringas 2 March 1949 $ 60,00 J.B.Isbell George C. Carltox

(Pros Ex 3)° 2 May 1949 $100.00 W.E.Brown  Joseph C. Reaves
5 July 1949 $ 30,00 W.E.Brom - Joseph C. Reaves

Zimmerman 5 July 1949 $ 25.00 #* Joseph C.. Reaves

(Pros Ex 9) '

(3 The purported signature of the receipting officer, viz; "W. E. Brown,"
was placed in the box below and in effect would serve to receipt in blank
for the next deposit entered (R 53).)

After the purported making of the deposits, the deposit books would
be returned to the unit by accused (R 7L4,76).

7



(56)

Authorship of the signatures George C. Carlton and Joseph C.
Reaves was acknowledged respectively by Captains Carlton and Reavese.
In each instance their signatures were placed upon the several deposit
cards after verification of the deposits to which attestation was made.

Upon examination of facsimile copies of Prosecution Exhibits 3,4,
6,8,9,20,21 and 22, Captain Isbell denied that the signatures "J. B.
Isbell" appearing beside the deposits set forth above were placed there-
on by him (Pros Ex 24). Captain Brown, after examination of the original
exhibits similarly denied authorship of the signatures "W. E. Brown"
appearing beside the deposits set forth (2 93-94).

Sergeant Collyer identified Prosecution Exhibit 12 as his cashiert's
account book and testified that the last deposit by accused reflected
thereon was a $5.00 deposit on 2 January 19,9. His independent re-
collection was that no other deposits were made by accused after 2
January (R L42-43). When Corporal Vandenover became cashier on 10 May
1949 he continued using Sergeant Collyert!s cashier'!s account book up to
and including 30 June 1949. Vandenover identified Prosecution Exhibit
23 as the account book in which on 1 July 1949 he started to record
his transactions. Vandenover could find no transaction which he had
with accused entered in either Prosecution Exhibits 12 or 23 (R 78-81).
Prosecution Exhibits 12 and 23 were admitted in evidence, but were with-
drawn, and an extract of Prosecution Exhibit 12 showing accused!'s
deposit of 24 January 1949 was substituted therefor (R 81).

Examination of the file of forms 14-15 retained in the Fort Gulick
Finance Office by Captain Brown, the custodian thereof, showed an ab-
sence of deposits as reflected by Prosecution Exhibits 14-19, inclusive
(R 95-96). Captain Brown's examination otherwise disclosed a form 1}4~15
evidencing a deposit by Captain Carlton on L Jamiary 1949 and another
evidencing a deposit of $5.00 to the credit of Private Jack O. Field
made by accused on 2Ly Jamary 1949 (R 93).

Concerning an hypothesig,of guilt of one other than accused, Collyer
testified as follows: /

#Q Now, based on your familiarity with Finance Office procedures,
as a result of your experience in these various Finance Offices,
I would like you to tell the court whether or not a dishonest

" Finance Office cashier could accept Soldiers! Deposits from a
company officer, take in the cash, destroy his three copies
of the Soldiers'! Deposit Collection Voucher, Form 14-15, meant
for the Finance Office, forge the Finance Officer's signature
in the Soldiers! Deposit books, return to the company officer
two copies of the Form 14-15 meant for the company and lead
him to believe that they were properly receipted, and in that
way convert the money to his own usee.
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A I would say that it would  be possible, but it would be highly
improbable. Any Finance Department clerk would know better,
but it could be done." (R 54,55)

With reference to the same subject, Captain Brown testified as
follows: '

") Captdin, if we assume that a certain cashier in a typical
Army Finance Office is dishonest, is it possible that that
cashier could accept Soldiers! Deposit books, the Forms 14-15
in quintuplicate, and the cash, destroy three copies of the
Form 14-15, forge the Finance Officer'!s signature in the
Soldiers! Deposit books and also on the Soldiers! Deposit
Collection Voucher, return two copies of the Soldiers!
Deposit Collection Voucher, bearing the forged signature,
to the company officer, destroy the three copies meant for
the Finance, and in that way convert the money to his own
use without fear of detection?

A DNo, sir; he would get caught.

Q3 Will you please explain to the court how this conceivably
dishonest cashier in this hypothetical case that I have posed
~to you would be apprehended sooner or later?

A Well, that hypothetical soldier that the deposit was intended
for would be getting discharged one day, and those Soldiers?!
Deposits would have to be repaid to him, and when the voucher
that the Soldiers! Deposits were repaid on was audited by the
General Accounting Office or the Army Finance Center at St.
Louis, it would be verified against the amount of the deposits
that had actually been made for the soldier, and at that time,
which would be 30, 60 or 90 days after the man was discharged,
it would be brought to light, and an exception would be made
in the accounts of the Disbursing Officer that made the final
payment." (R 98)

He further testified that the fifth copy of the form 14-15 was
returned to the unit and forwarded by the unit to the Soldiers! Deposit
Branch in St. Louis, as a check on the finance office and if the deposit,
upon checking, had not been picked up on the finance office accounts it
"should bounce back in 60 days.® This had never happened while he was -
finance officer at Fort Gulick (R 99-100). While Corporal Vandenover
was cashier the only discrepancies in soldiers! deposit accounts "was
this one here." (R 103)

Forms 14-15 sent to the Soldiers! Deposits Branch, Insurance and
Deposits Division, Army Finance Center, Office of the Chief of Finance,
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St. Iouis 20, Missouri, from Atlantic Sector, United States Army,
Caribbean, are normally received in the branch two weeks after the

end of the month in which deposits are made. Thus a form =15 dated
2,y Jamuary 1949 evidencing a deposit by Jack Q. Field was received from
the Finance Office servicing the 37th Engineer Combat Company on 1l
February 1949. First Lieutenant William J. Morefield, Chief of the
Soldiers! Deposits Branch, was unable to find in his files copies of
forms 14~15, corresponding or identical to what we find are true copies
of Prosecution Bxhibits 1l-19, inclusive (R 90, Pros Ex 25).

Other records of the Soldiers! Deposits Branch indicate that
soldiers! deposits totaling $160.00 including a deposit of $60.00
certified by Radisic to have been made on 2 May 1949, were paid to
Malcolm Radisic on 20 June 1949 from the accounts of J. H. Davin,

Lt. Colonel, F.D., resulting in an overpayment of $60.00 (Pros Ex 25).

Without objection, a voluntary statement made by accused to
Criminal Investigation Division Agent Benjamin E. Donehoo on 31 August
1949 was admitted in evidence as Prosecution Exhibit 26 (R 118).
Accused stated therein that he joined the 37th Engineer Combat Company
on 5 June 1948 and that from September 1548 to November 1948 and from
December 1948 until February 1949 he served as personnel officer of
the company. From the time he Joined the company, accused made the
soldiers! deposits about $0% of the time and after Captain Carlton's
relief made all the deposits and also signed the collecticn vouchers.
Prior thereto, when two copies of the collection vouchers were returned
to the company, accused gave them to the First Sergeant to put in the
company safe. Accused was not aware that one copy was to go to St.
Louis for record. He identified collection vouchers dated respectively
w2 Jan h9," %11 Feb u9 "3 Map LL9," 11 Apr h9,n o May h9 " and n5
Jul 419" as bearing his authentic signature and acknowledged receiving
the funds represented thereon totaling nine hundred dollars, but added
that these funds had been deposited by him with the finance officer at
Fort Gulick. Accused questioned the authenticity of his purportsd
signature on another voucher which was dated #3 Feb 9" and which
evidenced deposits totaling $310.00. Accused was unaware that the -
voucher of "2l Jan 49¥ and other earlier vouchers had #the cashier's
initials and time received on the reverse side.® Concerning the vouch-~
ers admittedly signed by him, accused could not explain why all but
the 85 Jul 49" voucher were unsigned by the finance officer, and as-
to the ®5 Jul 49" voucher could not recall seeing anybody place the
signature "W. E. Brown" thereon, nor could hs recall that the signature
was on it at the time he received it after making the deposit represented
by it (Pros Ex 26).

Accused claimed that he never received back the ''soldiers! deposit
cards® signed at the time he made the deposit of funds, but from the

10
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time that five coples of the voucher were required,always recelved’back’
two copies at the time the deposits were made, and prior thereto received
back one copy (Pros Ex 25).

Records of the National Bank of Fort Sam Houston show that accused
had a checking account in that bank which on 20 August 1949 by virtue
of a $15.00 charge made against the account on that day, reflected a
balance of $1.75, and thereafter until the account was closed his bal- -
- ance was not greater. Deposits to the account had been made by allot-
ment check, the last allotment check being received on 7 July 15L9, and
two by money order. lLate arrival of allotment checks had on a few
occas?ons necessitated return of checks drawn by accused (R 126, Pros
Bx 32

Daniel E. Dorestant, who was manager of the Fort Randolph Post
Exchange from July to December 1949, identified Prosecution Exhibits
29,30,31, as checks which he cashed for accused, respectively, in
amounts and on dates as follows: $30.00, 20 August 1949; %$35.00, 3
September 1949; and $50.00, 9 September 1949. Except for the check
cashed on 3 September 1949 which was dated 3 August 1949, the other
checks were of even date with the dates upon which they were cashed.
The three checks were drawn upon the National Bank of Fort Sam Houston
and all were signed by accused in Dorestant's presence (R.128,130).
The three checks were subsequently received at the Central Exchange
at. Corozal from the Chase National Bank, Balboa Branch, Prosecution
Exhibits 29 and 30 being returned due to ®insufficient funds" and
Prosecution Exhibit 31, due to faccount closed." The three checks
had bank stamps on their reverse sides (R 121-124).

By deposition First Lieutenant Howell E. Williamson, club officer,
Fort Gulick Officers! Club, and custodian of the club's records, testi-~
fied that accused cashed checks payable to the club, at the club on
the following dates in the amounts shown beside the dates:

20 August 1949 - $20,00
23 August 1949 - $15.00
26 August 1949 - 320,00
6 September 1949 - $20.00

None of the checks was executed in the presence of, or cashed by
Williamson. The four checks bore the signatures "Robert P. Morton®
which in the opinion of Lieutenant #illiamson were gemuine. The drawee
of the 20 August 1949 check was the National Bank of Fort Sam Houston.
The drawees of the other three checks were not disclosed. Liesutenant
‘Williamson depgsited the four checks in the Chase National Bank,
Christobal, and subsequently received the checks back from the bank
marked: "Not sufficient funds.® On 9 September 1949, Lieutenant

11



Williamson talked to accused concerning the 20 August 1949 check which
he had then received back from the bank, and accused assured Lieutenant
Williamson that the check would be taken care of immediately. Subse-
quently, on 5 October 1949, accused's wife made restitution for the
four checks (R 120, Pros Ex 28).

On the morning of 12 September 1949, accused sought out Colonel
Julius E. Slack at the latter!s office and had a conversation with him
concerning checks. After Colonel Slack made a report to the Cormmanding
General, Atlantic Base Sector, he was appointed special investigating
officer to investigate certain matters connected with the accused (R
12), and another conversation between Colonel Slack and accused was
held on 12 September. Colonel Slack advised the accused of his rights
under Article of war 2lj. Accused admitted that he had "written" checks
without sufficient funds in the bank to meet them (R 140). Concerning
specific admissions made by accused, Colonel Slack testified as follows:

*He referred to the 23rd of August, with reference to cashing

a check at the Fort Gulick Officers! Club for $20.00; to the
27th of August and the 3rd of September, in connection with the
cashing of checks for $30.00 and $50.00, respectively, at the
Fort Randolph Post Exchange; and to another check for $15.00

at the Fort Gulick Officers! Club, as to which he stated that
he could not recall the date." (R 1h1)

Subsequently, during his investigation, Colonel Slack received
checks designated as Prosecution Exhibits 33, 3L, 35 and 36 (R 134-137).
A1l the checks were drawn on the National Bank of Fort Sam Houston pay-
able to the Fort Gulick Officers! Club, bore the purported signature
of accused and on their reverse sides bore bank stamps. Otherwise,
they were dated and in amounts shown as follows: 20 August 1949,
$20.00 (Pros Ex 33, R 134); 23 August 1949, $15.00 (Pros Ex 3L, R 136);
26 August 1949, $20.00 (Pros Ex 35, R 137); 6 September 1949, $20.00
(PrOS Ex 36, R 137)0 -

The records of the National Bank of Fort Sam Houston show the
following described checks bearing accused!s signature as maker were
upon presentment for payment, returned unpaid because of insufficient
funds:

"Dated Amount Payee Returned

August 20, 1949 $20.00 Off. Club August 27, 1949
August 20, 1949 $30.00 Exchange August 29, 1949
August 23, 1949 $15.00 Off. Club August 30, 1949
August 26, 1949 $20.00 Ooff. Club September 6, 1949
September 6, 1949 $20,00 Off. Club September 15, 1949
August 3, 1949 $35.00 Exchange September 15, 1949
August 31, 1949 $20.00 Cash September 15, 1949t
(Pros Ex 32)

12
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Sergeant Samples recalled as a witness for the defense identified
Defense Exhibits A-M, inclusive, as copies of forms 1;~15 retained in
the files of the 37th Engineer Combat Company (R lhl-146). Examination
of the copies shows that all were receipted either on the reverse side
within the time and date imprint or upon the face by the purported
signature of the finance officer. On some, the date en the face dif-
fered from the date shown by the time and date stamp on the reverse
side.

Sergeant Samples also testified that there was no copy of TM 1li-
502 in the library of the 37th Engineer Combat Company in the period
extending from January to August 1949 (R 1L6).

Captain Lyndon A. Sundberg testified that from approximately 1
Jamuary 1949 to 1 March 1949 he was military personnel officer of the
Atlantic Sector. It was not until the latter part c¢f February, how-
ever, that action was initiated which Rgathered the units together as
a Personnel Section at Sector Headquarters" (R 150,152). As personnel
officer, one of his duties was to enter deposits in the service records
of enlisted men. In practice, the entries would be made in the service
records by personnel clerks who would bring to Captain Sundberg the
service records and the form 14-15 which evidenced the depositse.
Captain Sundberg would compare the entries in the service records
against the entries on the forms 14-15 and if they were identical would
initial the entries on the service records (R 150-151). Captain Sund-
berg could not vouch that the forms 14-15 with which he verified the
service records were receipted but assumed that they were "properly
authenticated" (R 151-152). Captain Sundberg did not know of the dis-
position made of the forms 14-15 which he used to authenticate the
service records and did not know if any copies of the forms 1L-15 were
sent to the Soldiers' Deposits Branch, Army Finance Center (R 151).

First Lieutenant Earl W. Scarborough served as military personnel
officer, Atlantic Sector, for five weeks beginning 28 June 1949. Prior
to his appointment, however, he worked in the adjutant!s office and
signed documents for the personnel officers when the latter were absent
(R 154,157-158). ~While he was serving as military personnel officer
one copy of form 1L4-15 would come to his office from each unit. This
one copy would go to the unit clerk who would make the entries on the
service records, and pass the form 14-15 and service records to
Lieutenant Scarborough to initial the entry in the service records.

To the best of Lieutenant Scarborough's knowledge, all the copies of
form 14-15 received by him were receipted. With one exception the

~ copies of form 1L4-15 which were utilized for making the entries in the
service records were sent back to the units for filing., Lieutenant
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Scarborough did not cause to be sent any copies of form 14-15 to the
Soldiers! Deposits Branch, Army Finance Center, although he had been
assured by the clerk of a unit other than the 37th Engineer Combat Com-
pany that he (the clerk) was sending one copy of the form 1L-15 there
(R 155,160). Corporal Tharpe was the clerk from the 37th Engineer Com
bat Company who worked in the personnel section (R 161). Lieutenant
Scarborough recognized a check mark on Prosecution Exhibit 17 (a com—
pleted copy of form 1L-15, dated 3 March 1949) as similar to one he
used himself, and stated that he might have processed Prosecution
Exhibit 14 (form 1L4-15 dated 5 July) and p0331b1y Prosecution Exhibit
13 (dated 2 May 1549) (R 157-158).

Chief Viarrant Officer Douglas ®. Carter was military personnel
officer, Atlantic Sector, from 25 July 1949 until 1 December 19L9.
During nis tour as personnel officer the procedure prescribed in TM
14-502 with reference to entering soldiers' deposits on service records
was followed (R 163). Mr. Carter, however, was unable to find that
there was laxity in the processing of forms 14-15 in the personnel
office prior to his becoming personnel officer (R 160). According to
Carter, the unit received back two copies of form 14-15 from finance,
one copy signed and the other unsigned. All entries in the service
records were made from the signed copies which were subsequently kept
in the company files. The unsigned copy was the one which was supposed
to be sent to St. Louis (R 167-168). After Carter took over as military
personnel officer there were no soldiers' deposits frem the 37th Engineer
Combat Company (R 168).

Corporal Bobby E. Tharpe, the personnel clerk of the 37th Engineer
Combat Company, had served in that capacity since 17 December 1948. As
personnel clerk, he worked in the "orderly room" until 2 March 1949 when
he moved to the personnel section at Fort Davis, serving there until
6 Décember when the company moved to Fort Clayton. In the period from
January to July 1949 he would receive one copy of form 1lL4-~15 by mes-
senger from the company, make the entries in the service records and
have the personnel officer initial the entries. Tharpe never checked
the copies of form 1L4-15 received by him to see that they were proper-
ly receipted. After the entries were made on the service records and
the service records were initialed, Tharpe would return the copies of
form 14-15 to the company (R 169-171).

- It was stipulated that Sherman F. Bowles, cashier of the National
Bank of Fort Sam Houston would testify that his bank received from
accused on 18 May 1949 a letter, the original of Defense Exhibit N,
with reference to the status of accused's account, and in answer there-
to sent a letter of which Defense Exhibit O was stlpulated to be a copy
(R 178-179). .

The letter designated as Defense Exhibit N recited that on two
occasions agcused had forwarded cash to the bank which evidently the
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bank had not received, and suggested that if checks of accused were
received for which there were not sufficient funds on hand for payment
the bank forward to accused a note in the amount of overpayment. In
its reply letter, Defense Exhibit 0, the bank stated its 1nabllity to
follow accused!s suggestion.

It was stipulated that the records of the National:Bank of Fort
Sam Houston show deposits to his account by accused other than by allot-
ment were made as follows:

5 45.00 = 21 January 1949
$160.00 - 11 February 1949 (R 180).

It was stipulated that Captain Thomas E. Mine Hart, Atlantic Sector
Bxchange Officer, would testify that on 7 October 1949 accused!s wife
paid to him the sum of $115.00 in full payment for checks cashed at
Atlantic Sector Exchange by accused and which had been returned marked
"Not sufficient furds* (R 180).

Accused after being apprised of his rights elected to testify in
his own behalf and his testimony is summarized as follows:-

He identified Defense Exhibit § as a document which ne received on
or about 18 March 1943 and it was admitted in evidence (R 202,203). The
document is entitled #Restoration of Civil Rights" and over the seal of
the State of Oregon and the signature of the governor of the State pur-
ports to restore to accused all political rights, privileges, and immuni-
ties of which he had been deprived by virtue of a2 conviction of the crime
of obtaining money by false pretenses.

Accused attended the Infantry School at Fort Benning, Georgia, and
the Engineer School at Fort Belvoir. After his graduation from the
latter school he received his commission which was dated back to 1
November 1947, the date upon which he graduated from the Infantry School
(R 182-183). While he was attending Engineer School he was accompanied
by his wife and their three children. The only quarters he could acquire
were in a tourist court at a cost of $125.00 a month. At this time, his
wife secured a civil service job at the Engineer School library. Accused
was transferred from the States on 28 May 1948 after graduating from the
school. His family did not join him until September and in the meantime
theykept living at the tourist court. During this period accused's ex-
penses were rather high, and his wife incurred considerable expense in
getting herself and the children to the Canal Zone. When she finally
arrived the family finances were "down practically to zero.® Around
Christmas, accused applied for and received a loan of $300.00 from the
National Bank of Fort Sam Houston, and in February accused!s wife obtained
a civil service job with a salary of $208.00 a month. Accused then had
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a 3100.00 a month allotment to the National Bank of Fort Sam Houston,
$50.00 of which was used to amortize his loan, and the other :50.00 for
deposit to his account. He also had a $63.00 a month allotment to cover
a debt on his automobile; this allotment also took care of insurance on
the automobile. ¥ith these allotments taken out. accused received $204.00
a month (R 191-193).

Accused had arrived at the Canal Zone on 5 June 1948 and was assigned
to the 37th Engineer Combat Company. Accused set forth with great detail
the multifarious duties which were thrust upon him by a shortage of person-
nel, and inferentially, at least, by the inefficiency of the various com-
manding officers of the company. According to accused, Captain Carlton,
during the eight months he was nominally in command, was not actually
present for duty for as much as two months, and neither Captain Carlton
nor Captain Reaves exercised any supervision over accused (R 183-186).

Accused first started to make soldiers! deposits in October 1948
although until January Captain Carlton signed the forms 1i-15 (R 187).
On the first occasion that accused went to the finance office he had
been given but four copies of the form 14-15 and was told he had to have
five. He returned to the company and had another made up. On every
occasion, accused received back two ccpies but never ascertained if
these were receipted (R 189). Usually, when accused went to the finance
office to make the deposits he was accompanied by five to six men with
pay problems. He would go to the cashier'!s cage, leave the money which
he counted at that time, the books and the forms, and then go to the
Enlisted llents Pay Roll Section. After completing his business there,
he would return to the cashier who would give him his forms. He never
at this juncture received back the deposit books, although on one occa-
sion when he made a deposit in the morning he was able to pick up the
books in the afternoon (R 183). then he did receive the deposit books
he checked to see if they contained the finance officer's signzture.
Accused had never seen TM 1i-502 and was unaware that he was supposed to
send one of the returned copies of form 14-15 to the Soldiers!' Deposit.
Branch. To the best of his knowledge neither the First Sergeant, the
company clerk, nor the military personnel officer at Atlantic Sector,
sent a copy to the Soldiers' Deposit Branch. Accuseddenied taking
or embezzling any money which was entrusted to him to deposit in the
finance office for soldiers! deposits, and added that he had no occa-
sion to check with the Fort Gulick Finance Office or the Soldiers' De-
posits Branch to see if the deposits made by him were recorded (R 190).
He acknowledged the authenticity of his signatures appearing on Prose-
cution Exhibits 13-18, inclusive, and acknowledged being entrusted with
the monies shown thereon. He guestioned the authenticity of his pur-
ported signature upon Prosecution Exhibit 19 and in view thereof would
not state that he received the monies shown thereon (R 206-207). He re-
called that he made the deposits listed on Prosecution Exhibits 15 and
16 with Sergeant Collyer. He made the deposits shown upon Prosecution

16



(65)

Exhibit 14 at the cashier's cage in the Fort Gulick Finance Office but
did not recall the person with whom the deposits were made (R 207,208).
Although in his various visits to the finance office he had been accom—
panied in the aggregate by at least fifty men, he named but one, Master
Sergsant Howard Tully (R 208).

In iarch and April 1949 accused had difficulties with his checking
account in the National Bank of Fort Sam Houston. One or two of the
checks were returned by the bank due to the late arrival of his allot-
ment checks. In May, accused wrote to the bank "inquiring about the
difficulty," and also informing the bank of his sending $20.00 in cash
upon two occasions which cash evidently had not been received by the
bank (R 195,205). -

After that, his "account ran along smoothly" until August. On 15
August, despite his previous experience in sending cash through the
mail, he mailed $200.00 in cash to the bank (R 196,200,223). At the
time, he believed his account was down to zero. Accused did not wait
for acknowledgement from the bank that it had received his :200.00, but
on the assumption that the money had been received, wrote the seven
checks which were introduced in evidence as "Prosecution Exhibits.!

The total amount of these checks was less than the $200.00 (R 206,216,

. 223). The first inkling which he had that the money had not been
received came on 9 September as on that date he was notified by the
Fort Gulick Officers'Club that one of his checks had been returned. He
promised to make the check good but on Monday (evidently 12 September)
he was placed under arrest. On 12 September, he went to see Colonel
Slack, the deputy commander, to inform him that there was going to be
njifficulty." There was nothing accused could say "other than that /ne/
didn't have the money in the bank," he could not prove his $200,00 de-
posit (R 197-198). At this time, accused also made known to Colonel
Slack that he ™had been convicted and confined® (R 203). Reimbursement
to the Fort Gulick Officers! Club was made for all checks ®cashed! at
the Club, and reimbursement was likewise made for all checks'cashed'at
the Fort Randolph Post Exchange (R 198).

Mrs. Robert P. Morton, accused!s wife, testified that she had first
heard of accused when he was her brother!s.employer, but had first met
accused when he was incarcerated in the Oregon State Penitentiary. Her
mother had interested herself in accused's case and Mrs. Morton accom-
panied her to the penitentiary when she visited him. When accused was
released, Mrs. Morton's mother was ill, and at the mother!s request Mrs.
Morton accompanied accused from Salem to Portland,Oregon. Accused imme-
diately secured employment and was employed until he was drafted into
the Army. Mrs. Morton and accused were married on 1 November 1942.

. Mrs. Morton had three daughters, who at the time were 3, L and 6 years
of age, and accused talked with them prior to his marriage to their
mother to see if they would accept him as a father. Following accused!s
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induciion Mrs. Morton and the three girls remained in Portland until
January 1946 when they joined accused at Fort Warren, Wyoming. Since
that time, Mrs. Morton and her daughters stayed with accused (R 225-226).

According to Mrs. Morton, accused set a very high standard for her-
self and her daughters as concerns actions and morals. She never saw
her husband intoxicated and added that he did not gamble. He did every-
thing possible to assist Mrs. Morton in bringing up the three girls and
spent two or three hours every evening helping them with their homework
(R 226-227).

Mrs. Morton secured employment in the United States Army Caribbean
School in February and from February until July when ®the differential®
was lost, made almost $110.00 every two weeks. After the loss of "the
differential" her salary was approximately $80.00 every two weeks. The
combined income of herself and her husband was more than adequate and
enabled her %"to put by a little." She had no reason to believe that in
the period extending from January to August 1949 accused was spending
large sums of money derived from a source other than his Army pay and
further claimed that he had no opportunity so to do (R 227-229).

Her first intimation that anything was wrong came when Colonel Slack
told her that her husband had been placed under arrest for his own pro-
tection, that he had threatened to commit suicide. Colonel Slack asked
her if she had noticed suicidal tendencies in her husband. She told him
"of course not." Colonel. Slack put her under ocath and questioned her.

- She did not recall half of what she was asked. The following day, Colonel

Slack suggested that she relinquish her job and return thome™ with her
daughters (R 229-230).

It was stipulated that Major Don C. Romine would testify that accused,
then a staff sergeant, had served under him from April 1946 to May 19L47;
that he found accused was a loyal, conscientious man of the highest
integrity and moral attitude; and that accused was a loving father and
husband. Major Romine rated accused "superior" in character and effi-
ciency. Major Romine's stipulated testimony further reflects that he

¥rejects the implication of these charges when considered as applying to

Zﬁbcused7," and that he should be happy to have accused serve under him
again (R 230-231).

Major John E. Johnson testified that he had first made accused!s
acquaintance when accused reported for duty in the theatre. At the
time, Major Johnson was commanding officer of the 37th Engineer Combat
Company, but was in the process of leaving to become Sector Engineer,
Atlantic Sector. The 37th Engineers were under the supervision of the
Sector Engineer and hence Major Johnson continued to have close contact
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with that unit. Major Johnson was in frequent contact with accused
officially and socially, and would rate accused as an "Excellent? offi-
cer, if not "Superior." Major Johnson was of the opinion that accused's
habits were normal and his character "unquestionable." Prior to the
investigation which led to accused'!s trial, Major Johnson was unaware

of any derelictions of duty on the part of accused (R 232,233).

Major Johnson had occasion to inspect reports of survey coming
from the 37th Engineer Combat Company and his inspection thereof indi-
cated that the administration of the company was very poor and the
supply records were not up to standard (R 260-263). His observation
of accused's performances of duty led him, on the other hand, to con-
clude that accused was doing an outstanding job, although accused was
responsible for the supply records (R 263).

Captain Joseph J. McCarthy testified that he became acquainted
with accused in January 1949 and since that time had seen accused
socially two or three times a week. He observed that accused was a
dutiful husband and that the manners of accused and his family were
exemplary. Prior to August 1949 he had not heard anyone make unfavor-
able comments about accused, and he was not aware that accused possessed
any undesirable habits or traits of character (R 234-235).

First Lieutenant Howard L. Griffin testified that he first met
accused in October of 1918 and later attended food service school with
accused. Accused was top man in their class at the school. Lieutenant
Griffin was not aware of any bad habits or undesirable traits that.
accused might have, and had never heard any unfavorable comments about
him (R 236-237).

¢y For the court.

Colonel William Sackville testlfled that in August 19&9 he inspected
the units of the Atlantic Sector concerning the handlinc of soldiers!
deposits. He went over the unit files of forms 14-15 and checked against
the records of the Finance Office. With the exception of the 37th Engi-
neer Combat Company, deposits as reflected by the unit files were recorded
in the retained files in the Finance Office. In only two instances, in
units other than the 37th Engineers, did he find unreceipted forms 1L4-15.
In both instances, however, there was a record of the deposits in the
Finance Office (R 244-250). His inspection also disclosed that the
personnel officer in the military personnel office was responsible for.
sending copies of forms 1llL~15 to St. Louis, but such copies were not
‘being sent (R 251).

*

Court'!s Exhibits I, II, IITI and IV were identified respectively

as the service records of Private Richard M. Zimmerman, and Privates
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First Class Morris Covert, Billy B. Sands and Norvin W. Roessing and
were admitted in evidence (R 253-25L,256). The following pertinent
entries are shown thereon:

Name, Grade and Arm or Service of

Date Deposited Disbursing Officer Initials

5 Jul 49 $ 25,00 W. E. Brown, Captain, F.D. EWS (Courts Ex I)
3 Feb )-I.9 $180.00 J- Bo ISbell, Cap‘b, FnDo m

3 Mar 49 $100.00 Je B. Isbell, Capt, F.D. HC

ll Apr ).L9 :’ﬂ‘; S0.00 Jo Bo ISbell, Capt, F-Do

5 Jul 49 & 50.00 W. E. Brown, Captain, F.D. EWS (Courts Ex II)
3Feb 49 $ 20,00 J. B. Isbell, Captain, F.D. H

3 Mar 49 § 60,00 J. Be Isbell, Captain, F.D. H

2 May L9 $100.00 W. E. Brown, Capt, F.D. EWS

5 Jul L9 $ 20,00 W. E. Brown, Captain, FD EWS (Courts Ex III)
3 Feb 49 $ 50.00 J. Be. Isbell, Capt F.D. HC (Courts Ex IV)

L. Discussion.

Accused has been charged with and found guilty of larcenies of
approximately $1200.00 from nine named enlisted men, said larcenies
being alleged to have occurred .during the period from about 24 Jamiary
1549 to about 5 July 1949, inclusive. During the period in gquestion
accused was an officer of the 37th Engineer Combat Company and was
charged with the duty of receiving monies from the enlisted men of the
company and making deposits of the monies received in the finance office
to the soldiers! deposits accounts of the enlisted men concerned. The
unit file of retained copies of collection vouchers (Form 14~15) con-
tains copies of five collection vouchers (Pros Exs 1l;-19, inclusive)
upon which the deposits in question were entered. Each of these copies
bear the purported signature of accused, and accused judicially admitted
the genuineness of his signature upon four of the copies and further
admitted the receipt of the monies shown upon these four copies. Upon
comparison of the signature questioned by accused with the admittedly

" genuine signatures, the court could and did find the questioned signa-
ture to be genuine (CM 325112, Halbert, 7L BR 89). The copies of collec-
tion vouchers in question, together with their originals and other copies,
had been prepared by or under the supervision of Master Sergeant Samples
of accused!s unit. Samples testified that after verifying the deposits
shovm on the five copies, he had given the original vouchers and copies
thereof, together with the monies represented thereon, to accused. The
deposits entered on the collection vouchers (Pros Exs 14-19) were also
entered in the deposit book of the depositort!s concerned, and given to
accused who brought them to the officer commanding the unit who would
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verify the deposits and attest the entry in the deposit book. Entries
in the deposit books corresponding to the deposits.entered upon the
pertinent collection vouchers were attested in each instance by the
officer then commanding the unit. The receipt by accused of the bulk
of the monies alleged to have been stolen by him is established by his
Judicial admissions and the receipt by him of all the monies is other-
wise established beyond doubt.

As hereinbefore shown, collection vouchers showing the receipt of
money for soldiers! deposits are executed in quintuplicate. Upon the
making of the deposits shown therein, the voucher and copies are dis-
tributed as follows: The original is sent to the Accounting Division,
Army Finance Center; a copy is sent to the Soldiers! Deposit Branch,
Army Finance Center, and one copy is retained by the finance offices
the remaining two copies are returned to the unit from which the deposits
emanate; the personnel officer of the unit is to send one copy to the
Soldiers' Deposits Branch, Army Finance Center, and retain one for the
unit file. At the Fort Gulick Finance Office the copies returned to
the person making the deposit were receipted either by the cashier or
by the finance officer, and the deposit books which accompanied the
collection vouchers and money deposited were always receipted by the
finance officer. '

If the monies received by accused were, in fact, deposited by him,
identical copies of Prosecution Bxhibits 14-19, inclusive, should be in
the files of the Fort Gulick Finance Office, and in the files of the
Soldiers? Deposits Branch, Army Finance Center, and the entries on the
pertinent deposit books corresponding to the deposits shown on Prosecu-
tion Exhibits 14-19, inclusive, stould be receipted over the sigmature
of the finance officer receiving the deposits. 1In addition, the copy
retained by the unit would be receipted, either by the cashier or by
the finance officer, as are not Prosecution Exhibits 14~19, inclusive,
It is established by the testimony of the finance officer, Fort Gulick,
that the files of his office do not contain copies of the vouchers of
which Prosecution Exhibits 1L=19, inclusive, purport to be copies, and
the absence of such copies from the files of the Soldiers' Deposit Branch
is similarly established by the chief of that Branch. The absence of
such copies from the two files in question is competent evidence that
the deposits were not made (CM 334270, Stricklin, 1 BR-JC 1h1).

During the period of the alleged larcenies Captains Isbell and
Brown served successively as finance officer, Fort Gulick, and the
deposits entered on the deposit books of the soldiers concerned except
Radisic corresponding to the deposits reflected on Prosecution Exhibits
. =19, inclusive, were receipted over the purported signature of either
Captain Isbell or Captain Brown. In each such case, the officer con—
cerned denied that the signature was his,

21



(70)

The circumstance that accused had possession of the deposit books
and returned them in each instance to the unit, would support an infer-
ence that accused was the author of the false signatures upon the
deposit books (CM 334270, Stricklin, supra).

Accused testified in his own behalf and admitted the gemineness
of his signatures appearing upon Prosecution Exhibits 13-18, inclusive,
admitted receiving the monies shown upon the same exhibits, and claimed
that he in fact made the deposits shown thereon in the finance office
at Fort Gulick. %Te are not inclined to afford accused's claim any more
weight than did the court. Je do not believe that an officer, or for
that matter any other person, would pay over comparatively large sums
of money not belonging to himself without obtaining some receipt to
evidence the paying over of the money.

Inferentially, at least, the claim is made by the defense that
Sergeant Collyer, who was cashier at the Fort Culick Finance Office
during the greater part of the period in question, was the person who
in fact committed the bulk of the larcenies alleged. Collyer was relieved
as cashier in May 1949, and was succeeded by a Corporal Vandenover, who
was serving as such on 5 July 1949 when the deposits shown upon Prosecu-
tion Exhibit 1l were presumably made by accused. Vandenover was sub-
sequently relieved as cashier because of his lack of familiarity with
bookkeeping and with the various forms of vouchers. The purported
deposits shown by Prosecution Exhibits 15-19 should have been made while
Collyer was cashier, and the purported deposits shown by Prosecution
Exhibit 1} should have been made during Vandenover's tour as cashier.
That losses attributable to Collyer!s dishonesty and Vandenover!s in-
efficiency would occur only in the transaction with one unit is too
unlikely to be considered fact (Mimtz v. Premier Cab iss'n, Inc., 127
F. 2d 74L). We, as did the court, conclude thal accused did not deposit
the various monies entrusted to him for that purpose but converted them
to his own use.

Where, as in this case, an officer received money belonging to
enlisted men to deposit the said money in the soldiers! deposits accounts
of said soldiers and does-not, and conceals the fact that he had not so
deposited the money by resort to forgery, viz, the false signatures in
the deposit books, a finding that the officer had committed larceny is
warranted.

¢ % There is a well established legal presumption that
one who has assumed the stewardship of another's property has
embezzled such property if he does not or camnot account for
or deliver it at the time an accounting or delivery is regquired
of him. The burden of going forward with the proof of exculpa-
tory circumstances then falls upon the steward and his explana-
tory evidence, when balanced against the presumption of guilt

N
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arising from his failure or refusal to render a proper account-
ing of or to deliver the property entrusted to him, creates a
controverted issue of fact which is to be determined in the
first instance at least by the court (CM 276435, Meyer, L8 BR
331,338; cu 301840, Clarke, 2L BR (ETO) 203,210; CM 262750,

lain u BR (ETO0) 197,20L; CM 320308, Harnack). # # #. (CM
323764, Mangum, 72 BR L03).

"The fact of fraudulent conversion in embezzlement may be
evidenced by #* # % a deliberate falsification’# ¥ % by rendering
a false return or account # % # in which a fictitious balance
is made to appear or which is otherwise falsified or purposely
misstated.® (Winthrop's Military Law and Precedents, Reprint
1920, page 705) (CM 334270, Stricklin, 1 BR-JC 141,155,156).

It might be contended that the total of the money stolen by the
accused was entrusted to him on six occasions, that he failed to deposit
the money received as was his duty upon each occasion, and that he there-
by committed but six larcenies instead of the nine individual larcenies
corresponding to the number of victims. However, the sentence imposed
is supported whether this contention is considered meritorious or not
and the rights of.the accused are not prejudiced thereby.

We conclude that the record of trial warrants the findings of
guilty of Additional Charge ITI and its Specifications.

Accused was also found guilty of lmaving, on seven occasions, with
intent to defraud, wrongfully and unlawfully made and uttered checks
and having fraudulently obtained money thereby, knowing that he did not
have and not intending to have sufficient funds in the drawee bank for
payment of said checks (Charges I and II, Specs; Add. Charges I and II,

Specs).

The evidence shows that accused had an account in the National Bank
of Fort Sam Houston which on 20 August 1949 reflected a balance of $1.25.
Checks drawn upon that bank and payable to the Fort Randolph Post Ex~
change, signed by accused, were cashed by accused in their face amounts
at the Fort Randolph Post Exchange in the amounts and on the dates shown,

$30.00 - 20 August 1949 (Charge I, Spec 1; Charge II, Spec 1)
$35.00 - 3 September 1949 (Add Charge I, Spec 1; Add Charge II, Spec 1)
$50.00 - 9 September 1949 (Add Charge I, Spec 3; Add.Charge II, Spec 3).

With the exception of the check cashed 3 September 1549 which was dated
3 August 1949, the checks were of even dates with the dates upon which
they were cashed. The records of the National Bank of Fort Sam Houston
show that the following described checks signed by accused were returned
unpaid upon presentment because of insufficient funds:
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Date Amount Pazpe

August 20, 1949 $20.00 Exchange
August 3, 1949 $35.00 Exchange

It 1s apparent that the checks cashed at the Exchange on 20 August and
3 September were presented to the drawee bank for payment and were dis-
honored by the bank. Although the circumstances that the 9 September
check bore bank stamps indicating that it had been in banking channels,
and had been returned unpaid, would ordinarily be evidence of present-
ment (CM 335738, Carpenter, 2 BR-JC 245), the records of the payee bank
fail to show that tﬁe check had in fact been presented. Presentation and
dishonor are not, however, necessary elements of the offenses under con-
sideration (CM 336515, Stewart, 3 BR-JC 128,130,131), but proof of pre-
sentment and dishonor would negative any hypothesis that a drawee bank
might extend credit upon a particular check. In this case, however, it
being shown that two prior checks of accused had been presented and
dishonored any possibility that credit would be extended upon the check
cashed on 9 September is effectually negatived. As to the checks cashed
at the Fort Randolph Exchange the evidence is conclusive that accused
made and uttered them as alleged and obtained their face amount from
the payee alleged. In addition to any constructive knowledge of the
status of his account which may be imputed to him, accused!s actual
knowledge of the depleted state of his account is shown by his extra-
judicial admissions. His testimony to the effect that he had mailed
$200.00 in cash to the payee bank on 15 August 1949 is not credible.

The findings of guilty of the specifications here considered are war-
ranted by the evidence.

There were introduced in evidence checks bearing accused's admitted
signatures, drawn upon the National Bank of Fort Sam Houston, payable
“to the Fort Gulick Officers' Club bearing the following dates and amounts:

20 Avgust 1949 - $20.00 (Charge I, Spec 2; Charge II, Spec 2)
23 August 1949 - $15.00 (Charge I, Spec 3; Charge II, Spec 3)
26 August 1949 ~ $20.00 (Charge I, Spec li; Charge II, Spec 4)
6 September 1949 - $20.00 (Add. Charge I, Spec 2; Add. Charge II, Spec 2).

Checks of similar identity were deposited by the club officer to the
account of the club at the Chase Nationel Bank, Cristobal, at or about
the dates shown on the checks, and checks of like identity were pre~
sented to the drawee bank and dishonored. It must be concluded that

the four checks introduced in evidence were the same ones deposited by
the club officer, and subsequently dishonored by the drawee bank. From -
the circumstance that the checks were received by the payee without
indorsement, it may be inferred that the checks were negotiated directly
to the payee by the maker, the accused (CM 335738, Carpenter, 2 BR~JC
245,262). That accused received a then present consideration for the
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checks under consideration is established by his testimony to the effect
that reimbursement was made for all checks "cashed" at the club. The
findings of guilty of the specifications here considered are supported
by the evidence. ' ’

5. Records of the Department of the Army show that accused is 33
years of age, married, and has three stepdaughters. He completed 3%
years of high school, and subsequently attended the Portland School of
Drafting. In civilian life he waes employed as a draftsman. It further
appears that on 29 October 1940 he was convicted before the Circuit
Court of Union County, Oregon, of the crime of obtaining money by false
pretenses and sentenced to imprisonment for fourteen months in the
Oregon State Penitentiary. He was discharged from the Penitentiary on
9 August 1941, and on 17 March 1943, the Governor of Oregon restored to
accused all political rights, privileges and immnities, enjoyed by him
prior to his conviction. In his application for Entrance to Officer
Candidate School, dated 1 April 1947, accused denied that he had ever
been arrested, indicted, or convicted of any civil offense other than
a misdemeanor. He had enlisted service from 10 December 1942 until he
was commissioned as second lieutenant, Corps of Engineers, in the Army
of the United States. He was subsequently promoted to first lieutenant.
His one over-all efficiency rating of record is "066." His tour of
duty in Panama extends from 5 June 1948.

6. The court was legelly constituted and had jurisdiction of the
person and of the offenses. No errors injuriously affecting the sub-
stantial rights of accused were committed during trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence, and to warrant
confirmation of the sentence. A sentence to be dismissed the service
is mandatory upon conviction of violations of Article of War 95, and a
sentence to dismissal, total forfeitures after promulgation, and confine-
ment at hard labor for five years is authorized upon conviction of an
of ficer of violations of Articles of War 93 and 96.
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DEPARTNENT OF THE ARMY
0ffice of The Judge Advocate General

THE JUDICIAL COUNCIL

Harbaugh, Brown, and Mickelwait
Officers of The Judge Advocate General's Corps

In the foregoing case of First Lieutenant
Robert Paul Morton (0~1342390), 37th Engineer
Combat Company, upon the concurrence of The
Judge Advocate General the sentence is confirmed
and will be carried into execution. A United.
States penitentiary is designated as the place )

of confinement.

%pﬂ’/ 34 4 A &fMM

‘Robert W. Brown, Brig Gen, JAGC Ce Be Mickelwait, Brig Gen, JAGC

Chairman

Brig Gen, JAGC

2/, ilay 1950

I concur in the foregoing action,

4

FRAILZKLIII Do SIIAT
lajor Generul, USA
Ac’c.l.nb The Judge Advocate General

' /4? ( 6oX0 43, Jure 2, 1950).




. DEPARTMENT OF THE ARMY (19)
Office of The Judge Advocate General
Washington 25, D, C,

CSJAGK - CM 340589 -
' 6 APR 1950

UNITED STATES SECOND ARMY

Y. Trial by GeCele, convened at Fort
George G. Meade, Maryland, 14 and
15 December 1949, Dismissal, total
forfeitures after promulgation, and
confinement for two and one=half
(2-1/2) yoars.

First lieutenant HENRY A. BELL
(0-2033042 ), Infantry, 2306th
Area Service Unit, Fort Hayes,
Colurbus, Ohio.

Cs? e P N N e N s’

OPINION of the BOARD OF REVI‘W
McAFEE, WOLF and BRACK
Officers of The Judge Advocate General's Corps

_ A
1. The record of trisal in the case of the officer named above has

been examined by the Board of Review and the Board submits this, its
opinion, %o the Judn.o:Lal Council and The Judge Advocate General.

- 2. The aocused was tried upon the following charges and specif‘xca— '
tionss

CHARGE I: Violation of ths 61st Article of War.

Specificationt In that lst Lieutenant Henry A. Bell, 2306%h
Area Service Unit, Fort Hayes, Columbus, Ohio, then at-
taohed to 9963rd.Techmical Service Unit Surgeon General's
Office, Army Detachment of Patients Pipeline, Valley Forge
General Hospital, Phoenixville, Pennsylvania, did, at
Valley Forge General Hospital, Phoenixville, Pemnsylvenia,
without proper leave, absent himself from his station from
3 August 1949 to about 5 August 1949.

CHARGE II: Violation of the 96th Artiocle of War.

Specification: In that lst Iieutenant Hemry A. Bell, 2306th
Area Service Unit, Fort Hayes, Columbus, Ohio, having been
restricted to the limits of Fort Hayes, Columbus, Ohio, digd,
at Fort Hayes, Columbus, Ohio, on or about 27 August 1949
break said restriction by going to the Deshler-Wallick Hotel,

; Columbus, Chio.
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CHARGE III: Violation of the 95th Article of Wars
Speoification 13 In that lst Lieutenant Hemry A. Bell, 2306th
Area Service Unit, Fort Hayes, Columbus, Ohio, did, at Columbus,
Ohio, on or about 20 June 1949, make and utter to Hugo lionaco
a certain oheck in words and figures as follows, to wits
| Youngstown, Ohio

Columbus, Ohio June 28 1949

THE UNION NATIONAL BANK

Name of Bank
Pay to the
order of Mr. Hugo Monaco ¢ 250,00
Two Hundred Fifty Dollars and no 06nts e-wmewace=- -~= DOLLARS
/s/ Benry A Bell
1st It Inf
REVERSE SIDE - 0203342 =
A.
/s/ Hugo/ Monaso

3680 E. Broad Ste

and by means thereof did obtain from said Hugo lonaco Two
Hundred Dollars ($200,00) in ocash and a check in the amount

of Fifty Dollars (§50.00), and did wrongfully fail to maintain
sufficient balance in the Union National Bank, Youmgstown,
Ohio, to meet psyment of said check when presented for payment
through the normal banking process for checks,

Specification 2: (Finding of guilty disapproved by reviewing
authority). \

Speoification 32 (Withdrewn prior to arraigment).

Specifjcation 41 (Finding of not guilty).

' Specification 53 In that lst Lieutenant Henry A Bell, 2306th

Aree Service Unit, Fort Hayses, Columbus, Ohio, being indebted
to the City National Bank & Trust Co. of Columbus, Ohio, in
the sum of Two Hundred Forty Three Dollars and Sixty Cents
($243.60) for money borrowed, which amount became due and
payable on or about 11 July 1949, did, at Fort Hayes,
Columbus, Ohio, and Valley Forge General Hospital, Phoenixville,
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Pennsylvania, from about 11 July 1949 to about 17 August
1949 dishonorably fail and neglect to pay said debt.

Specification 6t (Withdrewn prior to arraignment).

Specification 7: In that lst Lieutenant Henry A Bell, 2306t%th
Aroa Service Unit, Fort Hayes, Columbus, Ohio, then attached
to Detachment of Patients, Valley Forge General Hospital,
Phoenixville, Pennsylvania, did, at Fort Hamilton, New York,
on or about 11 July 1949, with intent to defraud, wrongfully
and unlawfully meke and utter to the Fort Hamilton Post Ix=-
change, Fort Hamilton, New York, a certain check in words
and figures as follows, to witt

11 July 1949 No. 24

Union National Bank
Youngstown, O.

Pay to the : ,
order of Ft, Hamilton BX = = =« = = - - = § 35,00
00/00
Thirty Five Dollars snd mo = = = = « = = = = DOLLARS
Valley Forge /s/ Henry A Bell
Gen Hosp ) Capt - Inf
39 White Hall 0-2033042

and by means thereof did fraudulently obtain from the Fort
Hamilton Post Exchange, Fort Hamilton, New York, Thirty
Five Dollars (§35.00) in cash, he, the said 1lst Lieutenant
Henry A Bell, then well knowing that he did not have and
not intending that he should have sufficient funds in the
Union National Bank, Youngstown, Ohio, for payment of said
cheok,

- NOTE: Specifications 8 through 12: These specificatlons ere
practically identical with Specification 7 except as to place
of fense committed, date of offense, date of oheck, amount of
check, payese, and to whom uttered, as followss

Place offense Date of Date of Anowunt of To whom
Speces committed offense check check Payee  uttered
8 Valley Forge Valley Forge
Gen Hos 12 Jul 49 12 Jul 49 §25.00 Cash Gen Hos PX
9 " 20 Jul 49 20 Jul 49 $30.00 » "
10 " 22 Jul 49 22 Jul 49 $30.00 w wo
11 Phoenixville,Pa.22 Jul 49 21 Jul 49 §$25.00 " Benjamin Woolfberg
12 u " 26 Jul 49 23 Jul 49 $30.00 u b "



Specifications 13, 14 and 15: (Findings of not guilty).

Specification 163 In that 1st Lieutenant Henry A Bell, 2306th

Area Service Unit, Fort Hayes, Columbus, Ohio, then attached
to Detachment of Patients, Valley Forge General Hospital,
Phoenixville, Pennsylvania, with intent to defraud Captain
Paul W. Hurley, did, at Valley Forge General Hospital,
Phoenixville, Pennsylvania, on or about 27 July 1§ 3, unlaw=
fully pretend to said Captain Paul W. Hurley that he, the said
lst lieutenant Henry A Bell, was the sole owner of a 1949 Super
Buick Convertible, registered in his name at the Ohio Motor

_ Bureau, with license No. A=4204; and that said vehiocle was une

encumbered and that the said Captain Paul W. Hurley would have
a right of seizure if a loan of Three Hundred Dollars ($300,00)
was not repaid, well knowing that sald pretenses were false,
and by means thereof did fraudulently obtain from the saild
Captain Paul W, Hurley his signature and oredit to a promissory
note in the amount of Three Hmdred Dollars ($300.00), made
payable to the Phoenixville Trust Company.

Specification 173 (Finding of not guilty).

CHARGE IV:s Violation of the 84th Article of War.

Specification 13 In that lst Lieutenant Henry A Bell, 2306th

Area Service Unit, Fort Hayes, Columbus, OChio, then attached
to Detaclment of Patients, Valley Forge General Hospital,
Phoenixville, Pennsylvania, did, at Valley Forge General
Hospital, Phoenixville, Pennsylvania, on or sbout 15 July
1949, present for approval and paymsnt a olaim against the
United States by presenting a vouoher to Colonel W C Steiger,
Finance Department, an officer of the United States duly aue

~ thorized to approve and pay such olaims, in the amount of Two

\

Hundred Seventeen Dollars and Six oents ($217.06), for services
alleged to have been rendered to the United States by the said
1st Lieutenant Henry A Bell during the month of June 1949,
which claim was false and fraudulent in that lst ILieutenant
Henry A Bell had previously rendered a voucher to lLieutenant
Colonel Wilfred Knobeloch, Finansce Department, for services
performed during the month of June 1949 and had received pay=
ment thereon, and whioh olaim was then kmown by the said 1lst
lieutenant Henry A Bell to be false and fraudulent.

Specifioations 2 and 33 (Findings of mot gullty)e

ADDITIONAL CHARGE: Violation of the 95th Article of Ware

Specification: In that First lLieutenant Henry A Bell, 2306th

Area Service Unit, Fort Hayes, Columbus, Ohio, then well



knowing that his motor vehicle, a Plymouth Coupe, Motor No.

P 1614402 and bearing Ohio liocense No. A 7420, was euncumbered
and subject to a lien In favor of the Interstate Securities
Compeny, Columbus, Ohio, did, at Fort Hayes, Columbus, Ohio

on or about 18 April 1949, oconsummate an unconscionable sale

of said motor wvehiole to Sergeant Gerald J. Harr, by failing to
disclose to said Sergeant Gerald J. Harr the fact that said
motor vehicle was so enoumbered, by obtaining from said Sergeant
Gerald J. Harr during the period from 18 April 1949 to 16 May
1949 the sum of Seven Hundred and Fifty Dollars ($750.00) in
peyment of said motor vehicle and by delivering to said Sergeant
Gerald J. Harr on 16 May 1949 a writing in words and figures
~as follows, to wits

FORT HAYES, COLUMBUS 18, OHIO.
16 May 1949

I Henry A. Bell 02033042 Inf. do oertify that I have this
date transferred to Gerald J. Haare 20717369 Sgt. one
PLYMOUTH CPLE. COUPE MOTOR NO. 1514402 Iic A 7420 Ohio,
in consideration of an authorized sum. This vehiole is
unencumbered and due to the emergencie title could not

be changed at the present time, However title will be
executed and forwarded with the least practible delay ...
complete coverage insurance is :l.n effect and will bs fore

warded.
/s B
/s/ Henry A. EBell
/t/ HEWRY A. BELL
WITNESS. 1/st It
/s/ Sgt Carl E. Cundy
F¢ Heyes MP.
16 May 1949

which conduct was unbecoming an officer and a gentleman.
‘ /

Prior to arraigmment, by direction of the appointing authority, Speoci=-
fications 3 and 6 of Charge III were withdrewn. The scoused pleaded guilty
to all charges end specifications. He was found not guilty of Specificaw
tions 4,13,14,15 and 17 of Charge III and Specifications 2 and 3 of Chsrge
IV, snd was found guilty of all other specifications and of all charges,

No evidence of any previous conviction was imtroduced. Hs was sentenced to
be dismissed the service, to forfeit all pay and allowances to become dus
after the date of the order directing execution of the sentence and %o be
oonfined at hard labor at suoh plece as proper authority may direct for
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two and one-half years. The reviewing authority disapproved the finding

of guilty of Specification 2 of Charge III and approved only so much of

the finding of guilty of Specification 1 of Charge III as involves a find-
ing of guilty of the specification in violation of Article of War 96, approved
the sertence, and forwerded the record of trial for action under Article of
War 48.

3., Bvidenos for the Prosecution

Specification end Charge I
extraot
Two duly authentlcated/copies of morning reports of the 99634 Tech=
nical Service Unit, Surgeon General's Office, Army Detachment of Patients
Pipeline, Valley Forge Genersl Hospitel, Phoenixville, Pennsylvania, dated
.11 August 1949 and 17 August 1949, edmitted into evidemce without objece
tion, list the following pertinent entriess

As to Morning Report 3 August 1949 -

“Bell Henry A (Inf) 02033042 1lst Lt
Atchd fr other orgn ~ Hosp to AWOL 2000" (R 27, Pros Ex 19).

‘As to lorning Report 5 August 1949 -

“Bell Henry A (Inf) 02033042 lst Lt
Atchd fr other orgn - AWOL to hosp 0300%(R 27-28, Pros Ex 20).

Specification end Charge II

A letter signed by Brigadier CGenersal F. G, Brink, USA, Commanding
General, Fort Hgyes, Columbus, Ohio, addressed to accused, dated 23 August
1949, relieved accused from arrest and placed him under restriotion within
the limits of the Military Reservation of Fort Hayes, Ohio, effeotive 23
Aungust 1949, This letter, indorsed by accused under date of 23 August
1949 acknowledging receipt thereof, was admitted in evidense without ob-
jeotion (R 22, Pros Ex 2). It was stipulated that this letter is genuine
in all respeots; that on 27 August 1949 the restriction irvoked therein
had not been lifted; and that if Major Emmon R. Shaw were present in court,
he would testify that he observed the acocused danoing in the Ionien Room
at the Deshler-Walliok Hotel, Columbus, Ohio, between the hours of 2100
and 2200 on 27 August 1949 (R 21; Pros Ex 1, par 1).

Specification 1, Charge III

On or about 20 June 1949, Hugo Moneco, Columbus, Ohio, loaned accused
$250.00 by giving him $200.00 in cash and a check for $50.00. At the same
time, acoused gave Monaco a oheck for $260.00 dated 28 June 1949, drewn
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on the Union National Bank of Columbus, Ohio, payable to Monaco. Monaco
knew that the cheock was postdated, that he was not to deposit it until

28 June 1949 or thereafter, and that sccused did not have sufficient funds
in his account to cover its payment at the time the loan was made. Accused
told Monaco that he would deposit sufficient funds in the benk at the end
of the month to cover the payment of the check (R 32-33,37-39; Pros Ex 22),
Monaco deposited the check according to aococused'!s instrustions but it was
retuwrned unpaid. Monaco egain deposited the check and it was again re-
turned unpaid., At the time of trial it was still unpeid. The records of
the Union National Bank on whioh the check was drewn showed that it had
been presented to the bank for payment end had been returned unpeid be-
cause of insufficlent funds in aoccused's accowt (R 32, 37=43). '

Specification 5, Charge III

‘A photostatic copy of an installment note, dated 11 May 1949, payable
to the order of the City National Bank and Trust Company of Columbus, Ohio,
in the sum of $365.40, payable in three consecutive monthly installments
of $121,80 each, beginning 10 June 1949, was admitted in evidence without
- objection (R 22, Pros Bx 4). It was stipulated that the above desoribed
note is genuine in all respects, that if the cashier of saild bank were
present in court he would testify that accused had borrowed $365.40 from
the City National Bank and Trust Company on the above desoribed note,
that one payment of $121.80 had been made thereon leaving a balance of
$243.60, that the balance was not paid when due, and that Major Frederie
C. Botp, shown as having signed the note with aocused, signed the instru-
ment “by way of guarantor™ (R 21, Pros Ex 1, par 2¢). Major Bott testified
that he signed the note Jointly with accused but had received no par‘b of
the money ‘borrowed on the note (R 54=56),

Specifications 7 through 12, Charge III

Photostatic copies of 8ix ohecks, reproduced in Specifications 7
through 12, Charge III, were admitted in evidence without objestion (R
23=25; Pros Exs 5,6,7,8, 9) It was stipulated that these exhibits were
true photostatic copies of checks that were in faot filled out and
signed by the accused, ard that the accused presented the originals of
the ochecks to the persons or organizations shown thereon and received in
exchange oash or its equivalent, as hereinafter set forthi

Spec. Date of check Date Cashed Amount Received from

7 11 July 49 11 July 49 § 35.00 cash Fort Hamiltom PX -
8 12 July 49 12 July 4¢ ¢ 25.00 cash Valley Forge Gen Hos X
$

9 20 July 49 20 July 49 30,00 oash . "
10 22 July 49. 22 July 49 § 30,00 cash L " L.
11 21 July 49 22 July 49 § 25.003 $7,05 :

N : cash; $12.95 mdse,

o \ N ] $56 services  Benjamin Woolfberg
12 23 July 49 - 26 July 49 § 30.00 oash . »
(R 21, Pros Ex 1, pars 2d,e,f,g,h,4).
7
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The records of the Union National Bank of Youngstown, Ohio, dreawee
of the above described cheoks, revealed that these chesks were presented
to the bank for payment and returned unpaid because of insufficient fumds
in aocusedts bank ascount (R 33=-33a). Further, a bank statement showing
the status of accused!s account in said bank reveals that on 11 July 1949
aocused's balance was $38.54, that on 12 July 1949 it was reduced to
$3.63, that on 14 July 1949 it was further reduced to $1.63, and that
from 14 July 1949 to 6 August 1949 it remained $1.63 (R 30-31, Pros Ex
21). Accused never requested or received a monthly bank statement (R S8,

106=107).

Specification 16, Charge IIIX

On or about 27 July 1949, at the Valley Forge General Hospital,
Phoenixville, Pennsylvania, accused asked Captain Paul W. Hurley for
a loan of $300.,00, stating that he was in financial diffioulties (R 72-73,
77)s Captain Hurley did not have the money and aocoused told him that he
owned an unencumbered 1949 Buick automobile which he could keep until the
debt was paid (R 73-75). In order to obtain the money for acocused, Captain
Hurley jointly signed with acoused a promissory note for $300.00, deted 27
July 1949, payable 30 days after date to the order of the Phoenixville
Trust Company, FPhoenixville, Pennsylvania, On 28 July 1949, Captain Hurley,
using the pote as collateral, obtained $300.00 from the Phoenixville Trust
Company and gave it to accused, at which time accused again asserted that
he was the owner of a 1949 Bulck automobile; that it was umencumbered;
that it was in a Buick garage in Phoenixvilles that he would repey the
loan to Captain Hurley on 3 August 1949 (R 73,76,78-81; Pros Ex 25).

- The accused then gave Captain Hurley the following doocuments
\

u28 July 49

“To Whom it may Concern,

I 1st Lt Henry A Bell do ocertify that I am sole
owner of a 1949 Super Buick Convertible registered
in my name at the OQhio Motor Buresu with lioense
unumber A=4204 - I further certify that this wehiole
is free and un-encumbered and in oonsideration of N
$300,00, (Three Humdred dollars) do give lst
Mortgage to Capt. Paul W. Hurley, said $300.00 to
be repaid by 3 of August 1949 « and in case of non
payment do give right of seizure to said Capt Hurley
to fullfill sald amount,

s/ Henry A Bell

lst Lt Inf
= Henry A Bell
s/ P W Hurley - \
&/ Oliver P Watson Paul W Hurley
lst Lt Inf : o
Witness" (R 75=-76, Pros Bx 27).
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On 3 August 1949, when accused did not pay him as promised, Ca.p‘bain
Hurley requested the automobile. Aocused told him to pick it up at the
Buiok garage in Fhoenixville and gave him the following notes

"3 Aug 49

"Dear Sir =

Please let the bearer of this note Cept Hurley
have my Buick Convertible A-4204 - Ohio 49 !Super?
Iight Blue - 3
and send ropair bill care of It H. A. Bell, ¥d 16°
Valley Forge General Hosp =

s/ Henry A Bell
lst It Inf* (R 74-75, Pros Ex 26).

Captain Hurley went to the only Buick garage in Phoenixville and was
informed that no such automobile was there or had ever been there (R 75,
79)s Captain Hurley immediately telephoned acoused who stated he would
meet Captain Hurley at the 210 Club in Phoenixville in 30 minutes. Captain
Hurley waited for three hours but aocused did not appear (R 79).

The next time Captain Hurley sswr accused was on 6 August 1949 when
accused stated that he had sent him $275.00 by telegraph and would personally
deliver the automobile to him. Captain Hurley never recsived the automobile
or the money at amy time thereafter (R 76-77, 79).

It was stipulated that neither on 27 July 1949, or at any other time,
was a Super Buick convertible automobile, license number A-4204, regis-
tered in the name of aoccused at the Ohio Motor Bureau, and that in faot
acoused never owned such an automobile (R 21, Pros Ex 1, par 2m).

Specification 1, Charge IV

‘A photostatic copy of Pay and Allowance Aocount Vouoher Number 10549,
signed by acoused certifying to its correctness and as having received
paymont therefor, admitted in evidence without objeotion, showed that
accused, on duty at Valley Forge General Hospital, Phoenixville, Pennsyl-
vania, received $217.06 from the account of W. C. Steiger, Colonsel,
Finsnce Department, on 15 July 1949, for base pay, longevity, and sub-
sistence allowance aocrued from 1 June 1349 to 30 June 1949 (R 26, Pros
Ex 12). Item 31 of said voucher statesi

"I certify that the foregoing statement and account are
true and oorrect; that payment therefor has not been re-
ceived; and that payment to me as stated on the within
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vousher is not prohibited by any provisions of law limiting
the availability of appropriation(s) involved. (Applicable
certificates on reverse made a part hereof.)"

Abtached to the voucher as part of this exhibit is the following state-
ment 3

"I have not previously signed a psy vouoher covering the
period stated on this voucher or any other portion thareof,
If such voucher was presented to another disbursing officer,
It was withdrewn personnally by me and has been destroyed, or
T received or requested a partial péyment in the amount of
$ DNone

HENRY A BELL
1st 1t Inf% .

Another photostatio copy of Pay and Allowanse Account Voucher Number
146438, signed by accused certifying to its correotness end as having re-
oceived payment therefor; admitted in evidense without objestion, showed
that accuséd, on duty at 2306th ASU, Fort Hayes, Ohio, received $216.86
from the account of lieutenant Colonsl W. Knobelooch, Finanoe Department,
on 30 Juns 1949, for base pay, longevity and subsistence allowance
acorued for the same period from 1 June 1949 to 30 June 1949 (R 26, Pros
Ex 13). The difference between the $217.06 in the first voucher and
$216.86 in the second voucher is due to a 20 ocent difference in the Class
“N® National Service Life Insurance allotment deduction as listed on each
youshar.

At the bottom of both vouchers, desoribed above, are statements
signed by B. He Stephenson, Chief, Reconciliation and Clearance Sub-
division, General Accounting Office, Army Audit Branoh, St. Louis,
Missouri, that said vouchers are true photostatio copies of the original
vouohers on file in his office.

It was stipulated as followsi

. "It is stipulated that the photostat coples of Pay and
Allowance Vouchers 10549 [a.nd] 146438 w**x, together with all.
appended inclusures as. they appear under the verification of
E, H., Stephenson are in faot true photostat copies of vouchers
which were paid at the time, places and in the manner indicated
thereon, that all signatures appearing in the wvouchers or ape
pended papers purporting to be signatures of the aocoused, Lt
Bell, are in fact the signatures of the accused, 1lst Lt., Henry
A. Bell, as they appear on the original wvoucher upon which paye=
ment was made as indicated, and finally that all indications of

10 : .
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record on the vouchers and attendant papers indicating pleces,
amounts, method of payment, place of payment, are in faot the
ciroumstances wnder which payment was sotually claimed and
made" (R 21, Pros Ex 1, par 3a).

&eoificaﬁion and Additiondl Charge

. On or about 18 April 1949, at Fort Hayes, Ohio, where aocused and
Sergeant Gerald J. Harr were stationed, acoused sold Sergeant Harr a
1946 Plymouth coupe for $900,00 after stating that he was the owner of -
the automobile, that it was fully paid for, and that hs would furnish
Sergeant Harr with the title to the automobile in two or three days.
Sergeant Harr then gave acoused $600,00 as first payment and took
possession of the automobile, and made two additional payments of
$100,00 and $50,00 several days later (R 82-87, Pros Exs 29,30,31).

On 16 May 1949, not having received title to the car and because he
was being transferred from Fort Hayes, Ohio, to Fort George G. Meade,
Maryland, Sergeant Harr requested and received from acoused the follow=
ing statement, whioh was admitted into evidenoce without objeotion:

“FORT HAYES, COLUMBUS 18 OHIO,
18 May 1549

"I Henry A. Bell 02033042 Inf. do certify that I have this

date transferred to Gerald J. HAARE 20717369 Sgt. one PLYMOUTH -
CPLE. COUPE MOTOR NO. 1514402 Lio. A 7420 Ohio. in consideraw
tion of an authorized sum, This vehiole is umencumbered and
dus to the emergenoie title could not be changed at the present
time, However title will be executed and forwarded with the
least practible delay ... ocomplete coverage insurance is in
effect and will be forwarded.

s/ HB
s/ Henry A Bell
WITNESS: t/ HENRY A. BELL
1/s% Lt.
s/ Sgt Carl E Cundy
Ft Hayes MP '
.16 May 1949" (R 83,86, Pros Ex 28).

After Sergeant Harr was transferred to Fort Meade, the automobile
he had purchased from sccused was repossessed by the Interstate Security
Company of Columbus, Qhio, which held a first lien on the wehiocle, and
which gave Sergeant Harr his first information that the vehiole was not
fully paid for (R 84,87). No part of the $750 Sergeant Harr paid to

11
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scocused was ever returned to him (R 91).

A photostatio copy of a Certificate of Title No. _250998529, issued
by the State of Ohio on 18 April 1948 to Henry A, Bell for a 1946 Plymouth
Special Club Coupe, Motor Number P 1514402, serial number 11503620, ad-
mitted in evidenoe without objectlon, showed that aocused purchased said
automobile from Sutton Sparks Car Company, Columbus, Ohio, for $1275.00
on 18 April 1949, and listed a ohattel mortgage as first lien therefor
on the same day for §$1221.36 from Interstate Securities Company, Columbus,
Ohio.(R 27, Pros Ex 18). It was stipulated that the ebove described
photostatio copy of Certificate of Title is a true photostatioc ocopy of
the original Certificate of Title issued by the State of Ohio to acoused
for the automobile indicated, and further that the first lien indloated
thereon was in faot an outstanding and unsatisfied lien on April 19,

1949 (R 21, Pros Ex 1, par 4b). :

"A photostatio ocopy of an Assigmment of Certificate of Title showing
assigmnment of title of a motor vehiocle from Sutton Sparks Car Company,
Columbus, Ohio, to Henry A. Bell, 2306 ASU, Fort Hayes, Columbus, Ohio,
by purchase for $1275.00, and listing a first lien thereunder to Inter
state Securities Company, Columbus, Ohio, for $1221,36, was admitted in
evidense without objestion (R 98, Pros Ex 32). It was orally stipulated
that the above desoribed photostatio copy of Assigmment of Certificate of
Title is & true photostatio ocopy of the original on file with the Ohio
Motor Bureau, that the aocused's signature thereon is genuine and that
the vehicle desoribed therein is the sams vehicle listed in Proseoution
Exhibit 18 referred to in the next paragraph above (R 98).

4., Evidence for the Defense

After being advised of his rights as a witness, aoccused elected
to be sworn and testified in his own behalf (R 98-99). '

The accused recited his military history from the time he entered
the Army as a private on § June 1940 at the age of 18 until his latest
assigmment at Fort Hayes, Columbus, Chio, where he was transferred oa
27 February 1949. He received periodic promotions, being promoted to
oorporal, sergeant, staff sergeant, teohnical sergeant end master
sergeant, apnd obtaining a permanent warrant as teslmioal sergeant en
21 May 15468, On 22 November 1946 hs suscessfully oompleted Company
Grade Officers School end was commissiened second lieutenant, AUS.

About 19 or 20 months later he was promoted to first lieutenante During
the war he was wounded three times in the “jump on the Rhine" and was
awarded the Purple Heart, the Distinguished Service Cross and the Silver
Star during 1944 and 1845. In addition, he is entitled to wear the Army
of Ocoupation Medal, World War II Victory Medal, Combat Infantrymsn's
Badge, Good Conduot Medal and the Buropean-African~-Middle Eastern Serviage
ldhdal w;th two bronze stars and one arrowhead (R 100-106, Def Exs E,G,H, I,

and K).

>
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He stated that he understood the effect.of his plea of guilty to all
charges and specifications and had so pleaded in order to save embarrass-
ment, to save the Govermment “any more cost of money than I already have,"
end to cooperate to the fullest extent (R 102=-103,110), He stated he
did not desire to change his ples of guilty and that .the purpose of his
+testimony was by way of explanation and mitigation only (R 110,120).

As to the Specification of Charge I, wherein he was charged with
being ebsent without leave from the Valley Forge Genseral Hospital from
3 %o 5 Angust 1949, he stated that he requested permission from the
Executive Officer to leave the hospital to take care of certain financial
metters. He signed out of the ward, and, disocovering he had been marked
absent withouv leave, he telephoned the Executive Officer who informed
him he was “ANOL" (R 110-111). Heo stated that it was permissible to leave
the ward er the post by signing out on ths ward register and he had seen
the ward nurse prior to leaving the ward (R 120-121).

As to the Specification of Charge II, wherein acoused was charged
with breach of restriotion on 27 August 1949, he stated that he did not
want to change his pleas of guilty as to this specification and oharge, nor
repudiate the stipulation to which he had previously agreed that he was
under legal restriction on 27 August 1949 and that he was seen on that
date danoing at the Deshler-Wallick Hotel. IHe was at the hotel at the
time, but ocould not have been dancing as hs had a "semi-cast" on his leg
which made dancing impossible (R 111,121),

As to Specification 1 of Charge III, wherein aocused was charged with
wrongful failure to maintain a sufficient balanoce in his bank acocownt to
cover payment of a check paysble to Hugo ldonaco in the sum of $250.00,
he stated that he gave Monsco the ocheok on 20 June 1949 postdated to 28
June 1949, but could not explain why he did not have sufficient funds
in the benk on the latter date to pay it (R 122).

As to Specification 5 of Charpe III, wherein accused was ocharged with
dishonorable failure and neglect to pay a debt of $243,60 to the City
National Bank and Trust Company of Columbus, Ohio, accused admitted his
indebtedness and his failure to pay it, but stated that he had made ons
payment and was unable to pay the balance of $243,60 because his pay had
been stopped on “the first of June" (R 113, 124)

As to Specifications 7,8,9,10,11 and 12 of Charge III, wherein accused
was charged with wrongfully and unlawfully making and uttering six checks
and fraudulently obtaining cash, merchandise and services therefor, mowe
ing that he did not have and not intending to have sufficient funds in
his bank account to cover peyment of the checks, he stated that when he
wrote the checks he had no reason to believe that he had insufficient
funds in his bank aesccount; that when the checks were returned by the bank
. unpaid, he had no opportunity to redeem them as they were received by the

13
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Commanding Officer of the Valley Forge General Hospital where the acoused
was a patient, and was informed that the matter was being referred to his
home station at Fort Heyes, Chio (R 113=114)s On cross~examination ac=
oused admitted issuing the cheoks and receiving value therefor as alleged,
but stated that he believed there were sufficient funds in his asccount

to cover their payment (R 124-127).

,A8 to Specification 16 of Charge III, wherein acoused was oharged
with fraudulently obtaining from Capbain Paul W. Hurley his signature and
oredit to a promlssory note for $300.00 payable to the Phoernixville Trust
Company, Phoenixville, Pennsylvenia, by pretending to Captein Hurley that
he was the sole owner of an unenoumbered 15949 Buick automobile to which
Captain Hurley would have the right of seizure if a loan of $300.00 was
not repald, accused stated that he had made a "written effort™ to pay
the loan but that he could not because he had no money (R 115).

As to Specification 1 of Charge IV, wherein accused was oharged with
presenting for approval and payment a pay woucher for services for the
month of June 1949 in the amount of $217.06 which was known by accused
to be false and fraudulent as he had previously rendered e wvoucher for
the same services, accused stated that "Finance" had prepared both wvouchers
a(:nd he)was confused beceuse he had reoeived only $5.00 the month before

R 116 ).

As to the Speocification of the Additional Charge, wherein ascused was
oharged with consummation of an unconscionable sale to Sergeent Gerald J.
Harr of a Plymouth coupe sutomobile by failing to disoclose to Sergeant Harr
‘that the sutomobile was encumbered and subject to a lien in favor of the
Interstate Seourities Company of Columbus, Ohio, acoused stated that he
had informed Sergeent Harr that the car was not fully paid for, but that
the aoccused was unable to continue making psyments on the .automobile
because it was “a physicel impossibility." The reason accused gave
Sergeant Harr a.statement (Pros BEx 28) that the car was unencumbered was
beoause Sergeant Harr had requested the statement in order “to get
autom.obijl on the post" at Fort Meade where he was transferred (R T18-120,
133=136 ).

Relative to the financial difficulties of aococused, acoused stated,
“Sir, I was ocontinually paying debts, I was getting into debt to pay
debts.™ In answer to questions by defense oounsel, acoused testified
further on this point as followss

"Q. I notice, Lt. Bell, that you are wearing 1l ribbomns,
4 rows of ribbons and 2 rows of medals, including the Purple
Beart, Silver Star and the DSC. Are you authorized to wear
a1l those?

A, Yes, sir. .

14
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Q. You seem to have much better success in acoumulating
ribbons than a bank account.
“A. Yes, sir,

*Q. You ere more successful as a soldier and oombat officer
then you were in keeping yowr finances straight.

"A. Yes, sir. I was never a oombat officer, sir" (R 137-138).
5. Disoussion

Specification and Charge I

In this specification, accused was charged with absenting himself
without proper leave from his station from 3 to 5 August 1949, Two -
duly authentiocated extract copies of morning reports, admitted into eviw
dence without objection, constituted prima facie evidence of acoused's
guilt of absence without leave for the period alleged (146a, MCM 1949;

- CM 296066, 0'Dell, 58 BR 61,64). In view of accused's plea of guilty

as to this offense, his contention that he left the Valley Forge General
Hospital, where he was assigned as a patient, to take care of certain
finanoial matters without obtaining an authorized leave of absence, bub
a.fter bhe had spoken to the hospital executive officer and ward nurse and
had "signed out™ on the ward register, was at best an explanation showe
ing good intentions. The offense of absence without leave was proved by
aocused!s plea of guilty, his admissions on the witness stand, and the
extraot oopies of the morning reports of his organization and is legally
suffiocient to support the finding of guilty as to this speocification and
charge (CM 322548, Oliver, 71 BR 265, 267).

Speoification and Charge II

In this speocifiocation, it was oharged that, having been restricted
to the limits of Fort Hayes, Columbus, Ohio, aocused broke restrioction
by going to the Deshler-Wallick Hotel, Columbus, Ohio. The evidence
shows that accused was restrioted to Fort Hayes by ocompetent authority,
and that while under such restriction, he wrongfully left Fort Hayes and
was seen danoing at the Deshler-Walliok Hotel. Acoused admitted going to
the hotel but stated that he was not daneing there. However, the gravamen
of the offense is bresking restriotion and accused's aoctions at the hotel
are immaterisl. The evidence and asoused's plea of guilty are legally
sufficient to support the findings of guilty as to the specification of
Charge II and Charge II.

Speoification 1, Charge III

In this specification 1t was charged that, on 20 June 19849, accused
made and uttered to Hugo Monaco a check in the sum of $250.00, dated 28

1R
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June 1949, that he obtaimed value therefor, and that he did wremgfully
fail to maintain sufficient balence in his bank account to pay the ohesk
when presented for psyment umder Article of War 96 The acoused was found
guilty of the specification as oharged and the reviewing authority approved
so much of the finding of guilty as involved a findinmg of guilty in viola=-
tion of Article of War 96, properly concluding that the offense indicated
conduot of a neture to bring diseredit upon the military serviee rather
than conduot unbecoming an officer and a gentleman (MCM 1949, par 183b;
Dig. Op. JAG 1912-40, seo 453 (22)).

The essential elements of the offense are (a) making and uttering a
check, and (b) wrongfully failing to maintain suffioient balanse in the
drawee bank to meet payment on said checke These elements are established
by the evidenoce. Aocused had aoctual knowledge that he did net have suffie
oient funds in the drawee bank to pay the check on 20 June 1949, He
postdated the ohsok to 28 June 1949 when he apparently thought he would
have sufficient funds in the bank for that purpose. The gravamen of the
offense was the wrongful failure by acocused to maintain a suffiocient
balance in the drawee bank to meet payment of said cheok when presented
for payment on or after the date shown on its face (CM 270641, Smith,

46 ER 329,342). Under such ciroumstanees, the burden was upon the ace
cused to show that his act was not caused by his carelessness or neglect
(CM 317140, Rust, 66 BR 219,224; CM 284447, Turner, 55 BER 351, 357). This
he failed to do. The accused plesded guilty to the specification, admitted
the faots hereinbefore desoribed, and offered no explanation therefor, juse
tifying the appreved finding of guilty as to this specifiocation.

~ Specification 5, Charge III

In this specifioation accused was charged with dishonorable failure
and negleot to pay a debt of $243.60 to the City National Bank and Trust
Company of Columbus, Chio. The evidenoe showed that, on or about 11
May 1949, accused borruwed $365.40, payable in three equal monthly ine
stallments of $121.80 beginning 10 June 1949, that the first installment
of $121,80 was paid, but that no part of the balance of $243.60 was paid
when due or thereafter. Asccused admitted the debt but stated that he was
unable to meet the payments because his June 1949 pay hsd been stopped.
The record of trial disclosed that acocused was paid not once but twioce
for the month of June 1949 (see Specificetion 1, Charge IV). Accusedts
plea of guilty, the evidence, and aoccused's testimony on the stand, are
proof of aoccused's dishonoratle failure and neglect to pay the debt owed
the bank as alleged, and iz legally sufficient to support the findings of
guilty as to this specification (CM 284023, Birdwell, 55 BR 229, 237).

Specifications 7 through 12, Charge III

In these specifications it was charged that accused, with intent to

16
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defraud, did wrongfully and unlswfully make and utter six checks (one for
each specification) and fraudulently obtain therefor cash, merchandise
and services, knowing that he did not have and not intending to have suf-
ficient funds in his bank account to cover their payment. The evidence
established that aecused made and passed six cheoks set forth in these
specifications within a two-week period when his bank account was less
than sufficient to meet their payment, that acocused received full value
therefor, and that acocused never asked for or received bank stalements
for his account and apperently kept no records of his account, whioch
showed that aoccused managed his financial affeirs in a careless and ir-
responsible manner.

As to aoccused'!s intent to defraud, it was stated in CM 315578, Bell,
65 BR 47, at page 52, quoting CM 219428, Williemss

®14#% but the course of conduot of accused in writing a large
number of ocheoks within a comparatively short period of time,

and his failure to exercise ordinary oare with respect to the
oondition of his bank acoount at the time these checks were ne-
gotiated, reflects more than inadvertence, indifference or care-
lessness., Such repeated wrongful and unlewful aots lead to but

one oonclusion, viz., that accused made and uttered the checks
specified, with knowledgs and intent 50 d‘efra.ug7 ar alleged,*#%, t®

With this statement, the Board of Review concurs.

Accusedts contentlon that he had no opportunity to redeem the checks
is no defense even if true. Had he reimbursed the losses inourred, the
fraud initially attaching to the transaoctlions would not have been removed
(CM 322546, Barton, 71 BR 257). The unocontradioted evidense and scoused's
plea of guilty olearly establish the commission of this offense and is .
legally suffioient to support the finding of gullbty of this specification.
The making and uttering of oheoks with intent to defraud constitutes a
military offense and conduct unbecoming an officer and a genhleman (cu
322546, Barton, supra).

Specifiocation 16, Charge III

In this speoifioa.tic;n it was charged that aooused unlawfully pretended
to Captain Paul W. Hurley that he was the sole owner of a 1949 Buiok auto-
mobile, lioense number A-4204, registered in his name at the Ohio Motor
Bureau, that the vehicle was umencumbered, and that Captain Hurley would
have a right of seizure if a loan of $300.00 was not paid, well lmowing
suoch pretenses were false, and by meens thereof fraudulently obtained
from Captain Hurley his signature and oredit to a promissory note for
$300.00, payable to the Phoenixville Trust Company. The evidence es-
tablished that. acocused,in order to obtain Captain Hurley's assistance in

17



procuring a loan of $300,00, represented to Captain Hurley that he (ac=
oused) was sole ownor of an unencumbered 1949 Buick automobile, license
number A~4206, registered at the Ohio Motor Bureau, and that, if the loan
was not pald, Captain Hurley would have the “right of seizure" to the
vehicle. Actually no such vehicle existed and accused’s narration thereon
was wrtrue. Relying on accused's promises, Captain Hurley signed, jointly
with socused, a promissory note in the sum of $300.00, payable to the
Phoenixville Trust Company. Using the note as ocollateral, Captain Hurley
obtained the money from the bank and gave it to accused. When acoused
failed to repsy the loan as agreed, Captain Hurley tried to obtain the
vehicle and learned that the wvehicle was nonexistent., Accused stated that
he was unable to repay the loan because he had no money.

The following elements of proof were required to establish the com=- '
mission of the offense as charged: (a) that accused intended to defraud -
Captein Hurley; (b) that accused mctually defrauded Captein Hurley by
false pretense; and (o) that the fraud resulted from the use of said
false pretense (CM 322337, Jones, 71 BR 129,152). Independent of ac-
cused's plea of guilty, the evidence hereinabove desoribed fully estab-
lished each of these elemements and is legally sufficient to support the
finding of guilty as to this specification. The deceit, dishonssty, and
unfair dealing of aooused showed him to be totally lacking in those moral
attributes required of an officer and a gentleman and is violative of-
the 95th Article of War (MCM 1949, par 182).

Specification 1, Charge IV

In this specifiocation it was charged that accused presented for ap-
proval and payment to an officer authorized to approve and pay such claims
a pay voucher in the sum of $217.06 for pay and allowances for the month
of June 1949 which claim was, and was known by accused 4o be, false and
fraudulent, as accused had previously rendered and received payment for
& pay voucher for pay end allowances for ths same month of Juhe 1949.
The evidenos established that aocused had presented for approvel and re=-
ceived payment on two pay vouchers umder date of 30 June 1949 and 15
July 1949, respeotively, for pay and allowances for the same month of
June 1949, Acoused's comment by way of explanation for his action was
that he had received $25.00 as pay the month before and was confused.

The followlng elements of proof are required to establish the offense
as alleged: (a) That the acoused presented or caused to be presented for
approval or payment to a certain person in the oivil or militery service
of the Unlted States having authority to epprove or pay it a ocertain
claim against the United States as alleged; (b) that suoh claim was false
and fraudulent in the particulars alleged; (o) that when the accused pre-
sented the oclaim or caused it to be presented he knew it was false or
fraudulent in such particulars; and (d) the amount involved, as alleged

18
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(MCH 1949, par 18lc). That elements (a), (b) and (d) were proved is
self—endent. The only question is whether, at the time aoocused presented
the pay voucher for payment on 15 July 1949 he kmew'or had reason to know
that it was in fact false. The evidence shows that only 15 days elapsed
between the dates accused received the duplicate payments. The woucher
in question shows statements thereon that the woucher was true and oorreot
and that the payee had not previously signed a pay wvoucher for ths period
stated in subjeot voucher, both of which were false. There can be no
reasonable doubt that accused knew that the voucher in question was false
and fraudulenkt.

Further, the accused pleaded guilty and did not offer any evidenoce
inoonsistent with his plea. The evidenoe and acoused!'s plea of guilty
are legally sufficient to support the findings of guilty as to this
specification and charge under Artiocle of War 94.

Spocification, Additional Charge

In this specification accused was charged with consummating an une-
consoionable sals to Sergeant Gerald J. Harr of a Plymouth automobile
by failing to disclose to Sergeant Harr that the automobile was enoum=
bered by a lien in favor of the Interstate Securities Company for
Columbus, Ohio. The evidence established that on 18 April 1949 accused
sold Sergeant Harr a Plymouth automobile for $900.00, after representing
that the vehiocle was unencumbered. .Actually, the aocused had oompleted
the purchase of the vehiole on the same day (18 April 1949) for $1275.00
from the Sutton Sparks Car Company of Columbus, Ohio, financing the transe
aotion with a loan of $1221,36 from the Interstate Ssourities Company of
Columbus, Ohio, which loan becsme a first lien of record against the
vehicle. later, accused gave Sergeant Harr a written statement, admitted
in evidence without defense objection, that the vehicle was unencumbered.
Although accused testified that when he sold the vehicle to Sergeant Harr
he told him of the encumbrance, in view of ths testimony and documents
presented by the prosecution, the evidence is compelling and the cowrt
was clearly justified in finding that accused was gullty of the offense
as alleged. The action of acoused, a commissioned officer, in promoting
such a sale to Sergeant Harr, a noncommissioned officer, was, under the
oiroumstances, unconscionable and the antithesis of the conduct required
of an officer and gentleman, and is thus cognizable as an offense under
Artiole of War 95 (CM 277458, Patnode, 51 BR 131,138).

4., Acoused pleaded guilty to all charges and speoificatlions after
being advised of the meaning and effect of suoch a pleas As & witness
in his own behalf he stated that he realized the effect of his plea of
guilty and ha.d done 80 in order to save embarrassment, to save the
Government “any more cost of money than I already have," and to ocooperate
. with the prosecution to the fullest extent (R 102-103). On two other
ococasions he stated he did not want to ochange his plea of guilty and
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that his testimony relative to the offenses of which he was charged

was only by way of explanation and mitigation (R 110,120). Although
on occasicn, accused testified in a manner apparently inconsistent
with his pleas, the prosecution presented compelling evidence to es-
tablish the commission of each offense of which accused was found guilty.
A plea of guilty admits the facts set forth in the specifiocation to
which the plea is applicable. The approved practice when the accused
enters a plea of gullty but offers evidence inoconsistent with such
plea is for the court to direct that his plea be changed, and a plea
of not guilty entered for him (Dig. Op. JAG 1912-40, sec 378(3)). Al-
though this praoctice was not followed in the instant case, in view of
the insistence of accused that his pleas of guilty remain unchenged and
because of the oompelling evidence Jjustifying oconviction, there was no
error whioh affected the substantial rights of the acoused.

5. The Board of Review has given due consideration to a letter
of Congressman Miochael J. Kirwan dated 9 January 1950, a letter of ac-
cused attached to the letter of Congressman Kirwen dated 4 January
1960, end a letter of Major Williem A. Hunt, JAGC, Trial Judge Advocate,
dated 29 December 1949,

6« Department of the Army records show that accused is 28 years
of age and hes no living oclose relatives. He was married in 1943 and
divoroed in 1946. No ohildren were born of this marriage and he is not
responsible to his former wife for alimony payments. He completed two
and one-half years at Ohio University in 1940. Accused was an enlisted
man from June 1940 to November 1946, at whioh time he was commissioned
a second lieutenant in the Corps of Military Police. He was promoted
to first lieutenant (AUS) in August 1948. He is oredited with 54 months
overseas service and is entitled to wear the following decorations:
Silver Star, Bronze Ster with oak leaf cluster, Purple Heart, Good Cone
duct Medal, Buropean-African-lMiddle~Eastern Cempaign Medal with two
battle stars and one arrowhead, World VWer II Viotory Medal, Army of
Occupation Medal, Croix de Guerre avec Palm, Combat Infantry Badge and
the Presidential Unit Citation with two oak leaf clusters. Hs effi-
ciency ratings include thrse of ™Superior"™ and one of "Excellent," and
his latest efficiency ratings from 12 July 1948 to 9 May 1949 are 074,
083 and 064. -

7. . The court was legally oonstituted and had jurisdiotion over
the accused and the offenses, No errors injuriously affecting the sube
stantial rights of the accused were committed during the triale. The
Board of Review is of the oplnion that the record of trial is legally ’
suffiocient to support the findings of guilty and the sentence and to
werrent confirmation of the sentence. Dismissal is mandstory upon ocone
viotion of a violation of Artiocle of War 95 and is authorized upon oon=-
viction of wiolations of Articles of #ar 94 and 96,

Mu_ﬁ.“)’heﬁﬂ,A sJe AaGeCo
M/&v;ﬂ ' ',J.A.A'G.'C.

sJehAeGeCo
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DEPARTMENT -OF THE ARMY
Office of The Judge Advoocate General

THE JUDICIAL COUNCIL

Harbaugh, Brown end Mickelwalt
Officers of The Judge Advocate General's Corps

In the foregoing case of First Lieutenant Henry A. Bell,
Corrs of !"ilitary Police
0-2033042,/(Infentry) 2306th Ares Service Unit, Fort Hayes,
Columbus, Chio, upon the conocurrence of The Judge Advocate
General the sentence is confirmed and will be carried into
execution. A United States Penitentiary is designated as
the place of confinement.

Kokt pf /Dt g

Robert W. Brown, Brig Gem, JAGC C. B. Mickelwait, Brig Gen, JA

frcs A

i. Harbaugh, Jd<, Brig
Chairman

1

g3 MAY 150

I conour in the foregoing sotion.

’

. E . fiZf ;z :
FRANKLIN P, SHAW

Major General, USA
Acting The Judge Advocate General

&

« ( GCMO 39, Mam 31, 15500
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DIPARTLENT OF TFS ARNY (97)

Cifice of The Judge Advocate General
“lashington 25, D, C,

CSJAGT Cl Qz.o5<>8 ‘ MAR 2 8 1950

UKITED STATHES FORT BRAGG, NORTH CAROL INA

Ve Trial by G. C. M., convened at
Fort Bragg, North Csrolina,

10 February 1950. Dishonorable
discharge (suspended), total
forfeitures after promulgation,
and confinement for two years.

Disciplinary Barracks.

Sergeant HENRY SULWCKI

(RA 12251252), Hsadquarters

and Headguarters Iietachment
Number Unae, 3420 Area Service
Unit, Fort Bragg, North Carolina.

e N N S S S S N N

HOLOING by the BGARD OF REVIEW
JOSEXE, McLONWELL and TAYIOR
Officers of The Judge Advocate General's Corps

1. The Board of Review has examinad the record of trial in the case
of the soldier named above, and submits this, its holding, to The Judge
Advocate General, under the provisions of Article of Viar 509,

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of War,

Specification: In that Sergeant (then Staff Sergeant) Henry
Sulecki, Hsadquarters Headquarters Detachment One,
3420 Area Service Unit, Fort Bragg, North Carolina, did,
et Fort Bragg, North CaroTJna, on or about 13 January
1948, desert the service of the United States, and did
remain absent in desertion until he was apprehended at
Houston, Texas, on or about 16 January 1950,

Accused pleaded not guilty to the specification apd the charge. He was found
guilty of the specification and the charge and was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances to become due after
the date of the order directing execution of the sentence and to bs confined
at hard labor, at such place as proper authority may direct, for two years.

The reviewing authority approved the sentence and ordered it executed, but
suspended the execution of the dishonorable discharge until the soldier's
release from confinement, and designated the Branch, United States Disciplinary
Barracks, New Cumberland, Pennsylvania, or elsewhere as the Secretary of the
Army may direct, but not in a penitentiary, as the place of confinements. The
proceedings were published in General Court-Martial Orders Number by Head—
quarters, Iort Bragg, North Carolina, dated 1 March 1950, .
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3. a. The prosecution introduced competent evidence showing the
initial absence of accused from his organization at Fort Bragg, North Carolina,
on or about 13 January 1948. The only svidence showing the manner in which
accused's unauthorized absence was terminated was the following:

(1) Extract Copy of Morning Report of Headquarters
Headquarters Detachment Section 1, Area Service
Unit 3420, Fort Bragg, North Carolina, which
included the following remark:

118 January 1950

Sulecki Henry RA1R251252 Sgt
Ret fr dropped fr roll AWOL since 13 Jan 1948 absent conf
C/A Houston Tex &ff 16 Jan 50 Records not available

/s/ Elmer J Jarrett
(Prosecution Exhibit 1) 1st Lt Infantry"

and

(2) Extract Copy of lorning Report of Enlisted
Detachment 4003 Area Service.Unit (Station
Complement), Fort Crockett, Texas, with the
following remark: '

A #17 Jan 50 :
Sulecki Henry RA12251252 Sgt
AWOL fr Hg Det #1 3420 ASU Ft Bragg IC to
app C auth Houston, Texas 1500 16 Jan 50 rtn
il control Ellington AFB Tex delivered this
sta & conf 1245 this date & atchd this orgn -
pending disp

(Erosecution Hxhibit 2) /s/ A. G. Mayer
Capt Inft

b. DNo evidence, excépt ong character witness, was introduced
on behalf of the accused, who elected to remain silent,

4o The only question presented is whether the proof sustains the finding
that accused!s unauthorized absence was terminated by apprehansion at Houston,
Texas, on or about 16 January 1950, This question is material only as to the
maximum punishment which may be imposed, Maximum punishment under the circum—
stances of the case, S0 far as confinement at hard labor is concerned, is
two years and six months provided termlnatlon by apprehension has been proven;
otherwise a paeriod of one year and six months' confinement at hard labdr is
the maximum.
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The morning reports from which the entries pertaining to accused
ware extracted were official records and admissible in evidence as an exception
to the hearsay rule provided thse requirements of paragraph 130b, Manual for
Courts-Martial, U., S. Army, 1949, are mete It is provided therein:

"An official statement in writing (whether in
a regular series of records or a report) concerning
a certain fact or event is admissible in evidencs
when the officer or other person making the writing
had an official duty, imposed upon him by law, regulation
or custom to record the fact or event and to know, or to
ascertain through customary and trustworthy channels of
information, the truth of the matters recorded,"

An extract copy of a mornlng report is likewise admissible
(par. 129b, MCM, 1949). The commanding officer of an organization for which
morning reports are required has the duty imposed upon him by regulation to
prepare the morning report of that organization (par. 7j, Special Regulations
No. 345-400-1,12 October 1949). This regulation, which was in effect at the
time the morning report entries here in question were made, contains specific
instructions for the preparation of the morning report, including the Remarks
Section, wherein is permanently recorded the changes in the status of the
individuals Paragraph 43, Special Regulations 345-400-1, 12 October 1949,
contains the following requirement for entries to be made for confinement
or arrests

"43., Entries to be madg for confinement or arrest.

a, % * 3* 3

be 3* * %

¢ Data required in entnz.—-Basic data; prior
duty status; statement that individval is in arrast or
conflnemant- statement of naturs of alleged offense and
place of conflnement- whether the individual is being held
for trial, has been tried, or has been dismissed without
trial, or when tried whether acquitted or convicted; and
statement indicating return to duty when applicable.

d. Supplemental insiructions.—When an
individual in an AWOL status is reported to be in ‘
confinement in the hands of civil authorities, such fact
will be reported on the morning reporte The individual
will, however, continue to be reported as AWOL in colum
12 of the strength section of the morning report until
physically returned to military control or until other
disposition is accomplisheds
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(ENTER BASIC DATA)
AWOL since 16 May 48 Conf hands civil
! auth Houston Tex 22 May 48 awaiting
trial chg drunk and disorderly .
FIGURE 46,e-Example remark for individual .
confined in hands of civil
authorities." (Underscoring supplled)

A thorough study of the entries required to' be made in a morning report
upon receipt of information that an individual is confined by civil au-
thorities fails to disclose any duty imposed on an officer preparing a
morning report to record information that such individual has been appre-
-hended by civil authorities. There is merely a duty imposed to record
information that an individual has been confined by civil authorities. No
other Army or Special Regulation in effect at the timg the entries pertinent
hereto were made imposed & duty on the officer preparing a morning report
to record information that an individual was apprehended by civil authorities.
Consequently, there was no duty imposed on the officer preparing the morning
report at Fort Crockett, Texas, on 17 January 1950, to record the.fact of
apprehension of accused by the civil authorities at Houston, Texas, on

16 January 1950, and such entry cannot be used to establish apprehension

by civil authoritiese

A review has been made of the Army Regulatiors preceding Special
Regulations 345-400-~1, which became effective on 12 October 1949, in order
to ascertain whether such prior regulations imposed any duty on the officer
preparing a morning report to record information with respect to the appre-
hension of military persomnel by civil authorities. Rrior to 12 October 1949
instructions with respect to remarks in morning reports dealing with confine-
ment of individuals by civil authorities were contained in Army: Regulations
345-400. Such regulations were issued as early as November 1921, and have
been re-published in April 1924, September 1926, August 1938, May 1943,

May 1944, and January 1945. In none of these prior Army Regulations was
there any requirement that the apprehension of a military individual by civil
authorities be recorded in a morning report remark. Accordingly, it appears
that there has been no requirement which has become a custom that a remark

of this type be made in & morning report.

We are not umindful that morning reports are documents Wthh may
come within the further exception to the hearsay rple whereby they may be
admissible in evidence as business entries (par. 130g, MCM, U. S. Army, 1949).
However, in the cases in which proof of absence w:Lthout leave and desertion
has been establishaed through morning report entries introduced under the
business entry rule, the record of trial contains further evidence showing
such entries to have been the product of a regular course of business followed
by the reporting organization (CM 312023, Schirmer, 61 ER 333). No such
evidence was introduced in the record under consideration,
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Since there was no basis in law for the receipt of such reported
information in evidence, either as an official writing or otherwise, the
failure of defense counsel to object does not constitute 2 waiver to the
introduction of the incompetent remark with respect to apprehension of the
accused, There being no other proof of apprehension, it must ‘be held that
the desertion was terminated in a manner unknown, the maximum punishment
for which cannot exceed that fixed i‘or desertion under similar circumstances
termlnated by surrender,

5. For the reasons stated, the Board of Review holds the record of
trial legally sufficient to support only so much of the finding of guilty
of the Specification of the Charge as involves a finding of guilty of
desertion, at the time, place and for the period alleged, terminated in a
manner unknown, and only .so much of the sentence as provides for dishonorable
' discharge, forfeiture of all pay and allowances to become due after the date
of the order directing execution of the sentence, and confinement at hard
labor for one and one-half years.

MM’(/ , . & G C.
=

SICK IN HOSPITAL , Jo A, G. C,

16859
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JAGO, Department of the Irmy, Washington 25, D, C. <> APR 27 ‘@

TO: Commanding General, Y¥ort Bragg, North Carolina

1. In the case of Sergsant Henry Sulecki (RA 12251252), Head-
quarters and Headquarters Dstachment Number One, 3420 Area Service Unit,
Fort Bragg, North Carolina, I concur in the foregoing holding by the
Board of Raview that the record of trial is legally sufficient to support
only so much of the finding of guilty of the Specification of the Charge
as involves a finding of guilty of desertion at the time and place, and
for the period alleged, terminated in a manner unknown, and only so much
of the sentence as provides for dishonorables discharge, forfeiture of all
pay and allowances to become due after the date of the ordar directing
axecution of ths sentence, and confinement at hard labor for one and one-
half ysars. Under Article of War 50e, this holding and my concurrence
therein vacate so much of the finding of guilty of the Specification of
the Charge as involves a finding that accused's desertion was terminated
other than in a mannser unknown and so much of the sentence as is in excess
of dishonorable dischargs, forfeituras of all pay and allowancss to bacome
due after the date of the order directing execution of the sentence, and
confinement at hard labor for one and one-half years,

) 2 It is requestsd that you publish a genoral court-martial
order in accordance with the said holding and this indorsement, restoring
all rights, privileges and property of which accused has been dsprived
by virtue of the findings and sentence so vacated., A draft of a general
court-martial order designed to carry into effect the foregoing recom-
nendation is attachaed..

3. TVhen copies of the publishad qrder in this case are forwarded
to this office, they should bs accompanied by the foregoing holding and
this indorsement. For convenience of referenss and to facilitate attach~
ing copies of the published order:to the record in this case, please place
the file number of the rscord in tracket® at the end of the published
order, as follows: I '

(Qi 340598)

% sl
2 Incls il BRANNON
1. Record of trial Major General, USA
2. Draft of GCMO - The Judge Advocate General

 RECORDED
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Office of The Judge Advocate General
Wiashington 25, D.Ce.
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UNITED STATES YOKOHAMA COMJAND

Ve Trial by G.C.M., convened at
Headguarters Yokohama Comnand,
13-18 January 1950. Dishonorable
discharge, total forfeitures after
promulgation, and confinement for
life.

Master Sergeant CLEMONS
JOHNSON (RA 3835L97L),
Headquarters Battery, 76th
Antiaircraft Artillery
Automatic Veapons Battalion
(sP), APO T713.

N N N N e N N S’ S NS

OPINION of the BCARD OF REVIEW
HILL, BARKIN, and CHURCHWELL
Officers of The Judge Advocate Generalt!s Corps

- 1. The Board of Review has examined the record of trial in the
case of the soldier named above, and submits this, its opinion, to the
Judicial Council and The Judge Advocate General.

2. The accused was tried upon the folldwing Charge and Spe¢ifica-
tion: ' ~ ‘

CHARGE: Violation of the 92nd Article of War.

Specification: In that Master Sergeant Clemons Johnson, Head-
quarters Battery, 76th Antiaircraft Artillery Automatic
Weapons Battalion (Self Propelled), did, at Zama, Honshu,
Japan, on or about 7 November 1949, with malice afore-
thought, willfully, deliberately, feloniously, unlawfully,
and with premeditation, kill Sergeant William A. Hicks,

a human being, by shooting him with a carbine.’

He pleaded not guilty to, and was found guilty of, the Charge and the
Specification. No evidence of previous convictions was introduced. He
was sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances to become due after the date of the order directing
execution of the sentence, and to be confined at hard labor for the
term of his natural life. The reviewing authority approved the sentence
and forwarded the record of trial for action pursuant to Article of War

L8.
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3. Evidence.

The prosecution and the defénse stipulated that Prosecution Exhibit
1, received in evidence (R 12), although not drawn to scale, was a fair
representation of the area in question. This chart indicates that the
main entrance to the First Three Graders! Club faces upon a road running
east and west, labeled on Prosecution Exhibit 1 as Road 1. Another road,
designated as Road 2 intersects Road 1 directly in front of the main
entrance, and runs north to Road 5, which runs east and west parallel to
Road 1. Roads 3 and L run north and south between Roads 1 and 5, to the
west of and parallel to Road 2. "B" Battery Building is located on the
east of Road 2 and extends almost to Road 1 on the south and almost to
Road 5 on the north. The space between Roads 2 and 3 is a parking lot
upon which half tracks are parked (R 218). "A" Battery Building occupies
the space between Roads 3 and 4. The BSO (Battalion Supply Officer)
building occupies the north half of the space west of Road L, and Head-
quarters Battery Building is directly north of the BSO building and
across and to the north of Road 5 (Pros Ex 1).

a. For the prosecution.

Sometime between 2100 and 2200 hours on 7 November 1949 Master
‘Sergeant Clemons Johnson, the accused, who was First Sergeant of Head-
quarters Battery, 76th Automatic Weapons Battalion, was asked by one of
the participants to settle an argument between two other sergeants at
the First Three Graders! Club at Camp Zama, Japan (R 12-13). Ioud talk-
ing ensued and Sergeant William A. Hicks, the Club custodian (who was
later killed) told them to go outside because they "were making too
much noise" (R 16,23). Thereupon the accused and the two sergeants
moved out onto the back porch and after some words the accused became
engaged in a "tussle" with one of the sergeants (R 23,36,57). Sergeant
Hicks and a "few other fellows" grabbed the accused (R 24). Hicks, who
wag much taller than accused and about as broad, had fhis arm locked®
around the accused's neck and was choking him (R 31,37,58,73,74,93,159).
At this time they were in a crouching position (R L8), or ®on the floort
(R 59), and when the accused was turned loose he "didn't look like he
was winded or was beaten or anything! but ®looked a little excited® (R
L,8-1i9). He went over to the bar, picked up his helmet liner and his
papers and started out. "“As he came to the club room floor he told
Sergeant Hicks no one ever held him from behind and liwved,® and added
"Dontt stay in the club tonight because I will get you before the night
is over® (R 37-38,L.2,59). Hicks replied that he was merely trying to
avoid trouble at the Club (R L6). The accused then left the Club and
proceeded up Road 3 toward "A" Battery, which also leads to Headquarters

. Battery (R 38,L42).
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Between 2130 and 2200 on 7 November 1949 the accused entered the
orderly room of Headquarters Battery and obtained the keys to the armory
room from the charge of quarters. VWhen he returned the keys "he had a
carbine" (R 107-108).

Shortly after the accused left the Club Sergeant Hicks (who lived
at the Club (R 83)) was standing at the bar and was called to the tele-
phone (R 60,72). At approximately 2220 hours Master Sergeant Randolph
Williams, Jre., left the Club to go to his barracks. Sergeant Hicks
went out just ahead of him and they proceeded together north on Road 2.
Sergeant Hicks stated he was going to Headquarters, he “seemed normalt,
and neither the "scuffle" nor Sergeant Johnson's name was mentioned.
Wthen they reached a point about half way between Roads 1 and 5 Williams
said "Goodnight" and turned into the center entrance of "B"* Battery
building. Williams met no one else after he left the Club until he
turned in. He did not tarry or speak to anyone else and as he reached
the landing between the first and second floors on a stairs near the
entrance he heard shots. It took Williams "a couple of minutes" to
"oet up those stepst and so far as he knew Hicks proceeded alone on up
the road (R 188-191,277,280).

At some time after 2200 hours, and approximetely fifteen minutes
after the "scuffle® Sergeant Haydel left the Club. As he proceeded
west on Road 1 which ran in front of the Club he noticed the accused
proceeding east (in the direction of the Club). In answer to a ques-
tion on cross-examination "Did you see a carbine in his possession?®
he answered "No, sir, I didn't observe anything too closely, sir" (R
16-18). «

At about 2215 Sergeant Felix J. Cole, Jr.. left the Club, entered
a car driven by Sergeant First Class Stanley F. Cabell, and proceeded
west on Road 1. Just before they reached the intersection of Recads 1
and 3 they heard about five "rapid®'shots (R 60). From the testimony of
these and other witnesses there may have been a pause between the first
and the others (R 91) or between the second and third (R 101,105); or
four or five separate shots (R 116). Sergeant Cole got out and ran back
about fifty yards in the direction of the shots. At a point on Road 2,
as much as 10 yards', or fifteen yards, north of the intersection with
Road 1, he saw the accused (R 60-61,68,84). He testified as follows:

"J Aind when you saw Sergeant Johnson, what did he say? Did he
speak first?
A No, sirs I spoke firgt. I asked him what happened.

3 What did he say?
A 'I shot somebody'.
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Did you see anybody there?
At the time I asked him, 'Who?!

Did you see someone-there?
The only person I saw when I ran up was Sergeant Johnson.

Did you later see somebody there?
After he directed my attention to it later, I did.

That did you see?
I saw Seroeant Hicks lying on the ground.

And did you observe Sergeant Johnson at that time?
No, sir because as soon as I saw Sergeant Hicks I went and
grabbed his right pulse.

o »} O = d o Y &

You grabbed whose right pulse?
Sergeant Hicks.

dhat did you feel?
I didn't feel anything, sir.

that did yoﬁ do then?
I stood up and turned around facing Johnson.

Then what did you see? '
I saw Sergeant Johnson standing there. At the same time I
noticed some sort of object in his right hand.

o ] e PO PO

What was that?
It appeared to be a carblne.

You say it appeared to be a carbine?
I didn't know what it was until after T asked him to give it to me.

You asked him to give it to you?
Yes, sir.

And did he give it to you?
Yes, sir.

What was it?
A carbine.

And who did you give the carbine to?
To an MP." (R 61-62)

e P O P PO PO
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The body lying on the road was that of Sergeant William A. Hicks (R 7k,
114). Sergeant Johnson was standing "I will say as many as three yards!
from the body (R 84). The body was lying "approximately in the middle"
of Road 2. It was about due west of the northwest corner of the "B
Battery latrine. The head was pointed northwest and the feet were one
to two feet from the edge of the road (R 6L4,84,100-103,13L; Pros Ex 1).

Sergeant Hicks was pronounced dead at 0015, 8 November 1949, by the
medical officer of the day (R 55). The body was searched and no weapons
were found (R 165). An autopsy revealed five gunshot wounds. One bullet
entered just behind the left ear and exited from the "nosterior portion ~
of the skull;" one perforated the left arm and entered the left side of
the chest; cne entered the front of the abdomen and passed out the back;
one entered the lower portion of the abdomen, coursed upward throuch the
body and passed out the back approximately at shoulder level; and the
last was a flesh wound in the "right lateral chest" which passed out at
the back on the right side. The wound in the head was "incompatible
with 1ife" and gunshot wounds were the cause of death (R 78). WThe
liver alcohol was 0.3 mgm/gm" which "is definitely not evidence of
intoxication® (R 79).

The second person to arrive at the scene was Sergeant Cabell. Vhen
he asked the accused what happened "he /The accused/ told me that Sergeant
Hicks had choked him until he urinated in his trousers" and, two or three
minutes later, that "He went up to Headquarters and checked out his
carbine®", and "that he had shot him"*. On cross-examination Cabell testi-
fied that the accused did not tell him where the choking took place and
he did not know whether the accused "meant on the road or where." The
witness did not recall anything about the condition of accused!s uniform;
he thought the accused had his helmet on but was not certain (R 89,94-
96,98,102).

Major Leer, the Provost Marshal, arrived at the scene about 2230
and as he arrived the accused voluntarily said, "I's the murderer; no-
body can say anything like “that to me" (R 119). On cross-examination
he admitted that he had mentioned this statement to no one but the Trial
Judge Advocate prior to trial. Because Yabout twenty other people®
heard the statement, and since the case was turned over to the Criminal
Investigation Division he "didn't interfere with it whatsoever" (R 125-
127). Captain Siercks, the Assistant Provost Marshal, was present when
Major Leer arrived at the scene and did not "recall Sergeant Johnson
/The accused/ talking to him" (R 162). ~

Six empty carbine shells were picked up six-to seven feet from the
body in a ditch which ran along the east edge of Road 2 (R 135-136,166).
One round was either in the ditch or within a foot of the ditch (R 160),
and some were "alongside of the ditch®™ (R 176). They were all in the
" ditch but some were on the easterly wall of the ditch (R 183). The

. | 5
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carbine taken from the accused and five of the shells which were picked
up were properly identified and introduced in evidence (R 172,177; Pros
Ix 4,11a through g) and it was stipulated that if First Lieutenant Joseph
J. Corr, Jr., were present he would testify that the empty shells (Pros
Ex 1lla-e) had been fired through the carbine (Pros Ex L) (R 186).

After being warned of his rights under the 2Lth Article of War (R
136), the accused made two pretrial statements during the night of 7
and 8 November which were received .in evidence as Prosecution Exhibits
2 and 3 (R 153). The accused was too nervous to write and the statements
were taken dowm by others (R 137). The accused read them and corrected
them before he signed them (R 138,1L43). These statements were as follows:

"On Tth November 1949 I was in the first three graders club at
2145. I was eaten when Sgt. Hydell, Tugene F. called me and I
sald what is the trouble he said Sgt Dixon said I missed used
nim during the Aniversary. At that time Sgt Hydell started to
move, and Sgt Dixon grabbrd Sgt Hydell and said mother fucker
dont move. I then said to Sgt Dixon just a moment let me found
out what you and Sgt Hydell is talking about. I then Sgt Dixon
you are just a new commer in the club. Sgt Dixon said you dont
have a god dam thing to do with it. Upon that time I didn't
have a damn thing to do with it or Sgt Hydell, so come on lets
gom——mmn Upon that time Sgt Dixon come on lets go. Sgt Dixon
and I started toward the door. In a tussling mamner Sgt Hicks
came in and graped meby the neck. I then was unable to speak
or say anything because 3gt Cole was holding me by the hand, and
Hicks was chocking me. Sgt Cole told Sgt Hicks to Release the
man you are chocking him OSgt Hicks continued to apply pressure,
at that time I blacked out. Afterwards I got up from the floor
and said Sgt Hicks you have done me wrong. (Hicks replied no
sooner to die now than ever). I said okay I'll see you later.
I then left the club. I went to Hq's Btry and drew my weapon,
a carbine. Upon return to the club Sgt. Hicks were walking
towards the Btry. I called Sgt Hicks, I said Sgt Hicks lets go
back to the club and straighten this out. Sgt Hicks replied

no sooner to die now than never. Upon repeating that word
several times, and still approcking me, I told Sgt Hicks not to
come upon me, L asked Hicks please dont come upon me, and he
still came toward me,and I opened fire.® (Pros Ex 2)

"0On the 7 of November at Approx. 2200 I went to Hgs. Btry, 76
AAA Bn and picked up carbine ammunition from the Biry Commander's
desk Approx. two clips or all that was in the drawer. I then
went to the charge of quarters a soldier named Mason and got the

' keys for the armory and then took my carbine number #5 this is
organizational number, then I left the bldg. and went back towards
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the club. I saw Sgt Hicks and another soldier going to Hgs

Btry. away from the club. I then asked Sgt Hicks lets go back
to the club to straighten things out, and Sgt Hicks said to me,
'no sooner to die now than ever'. I said Sgt Hicks lets go

back to the club and straighten things out. Then he came towards
me and I said dont come toward me lets go back to the club and
straighten things out. He then kept approaching me and he was
about five foot away from me when I loaded and raised the carbine
and fired the first shot I quit firing when the man fell. I
‘then cleared the gun and replaced the cartrige that had been in
the clip." (Pros Ex 3)

The statements were admitted over the objection of the defense based
on the ground that the accused was so nervous at the time they were made
as to render their making involuntary (R 143). The accused took the
stand and testified under oath that he could not write because he could
not think, that he was in no condition to read the statements; that he
could understand some of the questions asked him but did not know what
he saidj that he signed the statements but was in no condition to read
them; and that he was just trying to get some ease (R 115-153).

Agent Davis testified that at the time accused was interrogated
on the night of 7 November, he observed the condition of accused's
clotheg; they "were in no way dirty or torn that I observed;" and if
they had been he would have observed it (R 169). During the interroga-
tion the accused was nervous, his hand was shaking, his eyes were normal,
and he seemed thoroughly familiar with details (R 1h0—1h1)

b. For the defense.

At 0830 hours, 8 November 1949 the accused went on sick call. He
stated that his throat was sore on the outside as a result of having
been choked the night before. He had "bilateral acute tonsillitis.n
"There were no objective signs of external violence on the throat." A
choking would not cause tonsillitis (R 204-205).

Major Leer did not tell the officer who performed the Article of
Yiar hé investigation that the accused had at the scene of the accident
tconfessed to murdering Sergeant Hicks®™ (R 208).

His rights as a witness having been explained to him by the defense
counsel and the law member, accused elected to be sworn and testify-in
his own behalf as follows (R 209):

- The accused was first sergeant and Hicks was a sergeant in Head-
quarters Battery. On 17 October accused ordered Hicks to report that
night to help pick up some matiresses, pillows and beds. He did not
show up and the accused "bawled him out." Hicks made an obscene reply.
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The accused then told Hicks to report at 0730 the next morning. Hicks
came at 0900 after the accused and the captain had done all the worke.
The accused was "chewed out" by his commanding officer, Captain Charles
B. Brovmn, and told Hicks about it. Hicks replied: #I'1l take care of
Hicks. You let me take care of Hicks." On 2 November Hicks had refused
to perform duties assigned him by the accused. About 1415 hours on 7
November, the accused met Hicks and remonstrated with him. Hicks replied
that "On Mondays I'1l take off and do just as I want." About 1715 hours
the same day accused was in the kitchen of the Club "chewing®" a sandwich
when Hicks (club custodian) came in and told him to "stay out of the
back.” Accused did not drink that night (R 210-213). His version of
the scuffle was as follows:

"I shoved Dixon away. In shoving Dixon away he was pushed down
as he stepped back. Being pushed down, Sergeant Cole and a
Sergeant named Gaines, grabbed me on the left and right hand.
I stood up till Dixon got up off the floor. I told Haydel to
tell Dixon I would see him in the morning. Haydel did so. Dixon
left. I walked to the door. Sergeant Cole and Sergeant Gaines
was still holding me on the arm so I turned and said, !Turn loose
of my hand; I want to pick up my cap.' Gaines turned me loose.
I turned to my right to stoop down on the outside of the door to
pick up my cap. Upon bending right, this Sergeant Hicks approached
me from behind and grabbed me. He put a nelson on me and also
put his knee in my back to straighten me back up in a crouching
manner or position. Upon doing so the pressure was applied to
me with such force that all T had was a big breath of inhale.
It was just all in me. I couldn'*t tell him turn me loose or
what note I flopped this hand here as I could. Sergeant Cole
was still holding this one and I twisted this one. He twisted
my thumb open. I kept fighting this hand until Sergeant Cole
saw my tongue come out. Upon that I heard him say to Sergeant
Hicks, 'Turn him loose; you are choking him.! . Sergeant Hicks
still applied pressure and at that time sat down - he sat back.
When he did that I didn't have any more force. I heard him say
again, 'Turn him loose!. Just heard that from then on - 'Turn
‘him loose, turn him loose, turn him loose.! Everything blacked
out. When I regained consciousness I got up off the floor,
brushed myself off and cleared my throat. I said to Sergeant
Hicks, 'Sergeant Hicks, why you grab me and choke me? I wasn't
doing anything.! Sergeant Hicks turned around, locked, and said,
"Who? What you say?' I said, 'I wasn't doing anything. Why
did you grab and choke me?! Then from the others there was a
lot of catcalls and different other things as they called me,
'Rick! for a nickname. 'Hicks's paying down the Rick'. I said
to Sergeant Hicks, 'It looks like you would beg me apologies

., Dbecause you did me wrong.! Sergeant Hicks looked around at me
and said, 'You think so?! I said, 'Yes. I says, !'There's never
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no living man that had ever did that to me.'! He said, 'Why

~you say that?' T said, 'Because I didn't think you was that
dirty.! And I said, !'You did me wrong', and he says, 'Just
stay here if you think so', and he walked back to his room,
back next to the bar, behind the bar." (R 21l)

hccused left the Club about 2210 or 2220 hours, walked toward his

" battery and eventually turned down another road back towards the Club.
A voice "yelled" out of MAM Battery window "Johnson don't go back to
the club. If you do you are going to get hell beat out of you" (R
215). Then he changed his mind "about going there" and headed back
north. In walking through the BSO building he went into the Ymedics."
No one was there so he called Hicks on a telephone in that office (R
216-217,228). His testimony as to the conversation follows:

n% % I said, 'Sergeant Hicks, this is Johnson. I am the First
Sergeant of Headquarters Battery.! 1 said, 'You and I has got
to get along. I want to leave here with a good record.!
* 2% * A
'And that I am plamning on getting a transfer soon.! I says,
.'I understand that you or someone is going to whip me.! He
says, 'I told you this evening about you take care of Johnson
and I tdke care of Hicks.! !That's right.! ‘About you think-
ing I did you wrong, I am going to put an end to it. I am
coming to get you right now. You done done enough to me.
- I am going to settle it out my way.! And he hung up." (R 216)

Knowing that Sergeant Hicks had recently purchascd a pistol he got the
keys to the armory, drew a carbine, got ammnition out of his Battery
Commander's desk drawers, and proceeded back toward the Club. Just
before he reached Road 1, coming down Road 3, he turned off east through
the parking lot where half tracks were parked. He expected to finhd
Sergeant- Hicks "on that road some place." As he walked up beside a

half track to walk out on Road 2, Hicks hit him from behind and said
"Hoo—hoo, I got you and got you god damn wellj I'm going to finish

you right now.* He fell, lost the weapon but recovered it and retreated,
warding off Hicks with butt strokes with the carbine. At this time
Hicks was three or four feet away and the c¢lip was still in accused!s
pocket (R 217-219,239). His testimony continues:

"] Now, did Sergeant Hicks lay hands on you after that?

A Sergeant Hicks followed me as I backed across the road. All
the way across- I was backing in an eastward manner and I kept
motioning him to get back, to get off me - 'You are wrong; you
are mad; get off me; I wanted to straighten things out with
you. You are wrong, Hicks,! all the way across the road.


http:place.11

(112)

What did he say, if anything?

'No; you can't straighten out nothing; you are a god damn
cowvard. You got a weapon; I'm going to make you use it. I
got something to take care of myself.t I said, 'Get away,
Hicks; you are wrong.'! As I kept backing in an eastward
manner I backed into a ditch or manhole or something and Jjust
about fell down. Hicks then wanted to lunge and get me. As
he made a lunge I fired a round. I fired that round just as
I had got back on the other side of the ditch - I fired it
into the ground.

o

Q Go ahead.

A After firing into the ground I backed up all the way to about
three more foot where my elbow was touching a building. I
shift. I said, 'Hicksj get back off me.! He said, 'You done
did it, now; you fired at me. I'm going to get you.! He

" reaches into his pocket. I fired another round. He makes

one more step and he starts - coming out in a motion of pulling
up. What he had I didn't know. It was a matter of being dark
but you could see the motion of his elbow. I fired until he
fell backwards. g

Q Do you recall how many rounds you fired that evening?

A No, sir; I fired two and then a burst of rounds; I don't know
Just exactly. I fired one back into the ditch, back into the
manhole; I fired one more as I hit the building as I tried to
shift myself, and Hicks made a motion of coming out with
something.

Was the clip in the weapon at the time when he lunged?
No, sir; It was in my pocket.

which pocket was that?
Right hip pocket.

You fired till he fell?
Yes, sir.! (R 219) '

PO PO B0

After Hicks fell, the accused cleared the weapon, put the clip in his
back pocket and gave the weapon to Sergeant Cole who was the first man
on the scene. He did not remember what he said to Sergeant Cole, nor
that he spoke to Sergeant Cabell or Major Leer. Major Leer said nothing
to him. He fired because he was afraid. He knew if Hicks "got him®
with the carbine "he could have took it, shot me, killed me - either
that or he could have beaten me up unmercifully with that just the same.®
He could not run away because of the wall behind him (R 220-221). When
a carbine is fired the empty shell Yzoes forwardly to the right" (R 223).

10
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The accused served overseas in North Africa from 6 April 194k and
landed on Utah beach in France on D-Day, 6 ‘June 194li. He received
battle stars from the "invasion of France, participation of the Rhine
and)the Middle East which is from Dragon's Teeth on out to Munich" (R
222). :

On cross-examination accused testified that he was not mad when
Sergeant Hicks was choking him. After he got up he did not say ®lNo
man ever lived and held me like that®™ but he did say "No living man
ever held me like that" (R 225). After the accused got the gun he met
Sergeant Butler who said something to him. He-could not remember what
Sergeant Butler said. He was not mad or drunk (R 229). Aifter Sergeant
Hicks hit him from behind they "turned over and had the scuffle in the
ditch® (R 231). They tumbled over once and "kicked over there, I would
say about a minute.™ The ground was damp and his clothing got "dirty®
(R 240-241). Accused lost two or three buttons off his jacket in the
scuffle (R 238). - Sergeant Hicks was on the road by the ditch five to
seven feet (or ten feet) from the wall of the building where accused was
standing when he fired (R 233,251). He shot from the waist and the gun
must have been on a horizontal line with’the ground (R 245,247).

cs Rebuttal evidence.

Captain Herbert M. Siercks, a prosecution witness, was recalled and
testified that sometime after the accused made his first statement on
. 7 November, he asked the accused whether he had made a telephone call
. to the club to sergeant Hicks. Accused answered "no, he had not." This
testimony was corroborated by Stonewall J. Scott, a CID agent, who was
also recalled (R 255,258).

Private Robert E. Holland was charge of quarters at the dispensary
on 7 November. He did not leave the dispensary between 2000 and 2230
hours. The accused made a telephone call to the dispensary but he did
not come in nor make a telephone call from the dispensary, during that
time. There was no other dispensary in the BSO building (R 260-262).

- At about 2130 hours on 7 November, Master Sergeant Kenneth O.
Butler saw the accused at the armory getting a carbine. He tried to
persuade the accused to leave the carbire in the armory but was unsuc-
cessful. In answer to the question "Did he appear angry?" the witness
said I couldn't reason with him, sir.". The accused.was not "raving
mad" and the witness could not remember- just what the accused said.

He "informed the charge of quarters at Headquarters Battery to call
the Officer of the Day.t (R 264~267). Private First Class Mason, who
was charge of quarters at Headquarters Battery on 7 November was re-
called and testified that he did not see Sergeant Butler that evening
(R 287). '
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An ordnance expert testified that a carbine fired in a horizontal
position would normally eject an empty shell to the right and to the rear
about four to six feet at from three to five o'clock (R 272). This testi-
mony as to the direction was corroborated by a demonstration of mamally
ejecting empty shell cases from the carbine (R 236, Pros Ex L). By tilt-
ing the muzzle downward, the shells would tend to go "partially forward"
(R 236,272).

e Discussion.

The accused was convicted of a charge and specification alleging
premeditated murder.

The elements of proof of thisvoffense are as follows:

“Proof.--(a) That the accused unlawfully kllled a certain
person named or described by certain means, as alleged (requir-
ing proof that the alleged victim is dead, that his death
resulted from an injury received by him, that such injury
resulted from an act of the accused, and that the death oc-
curred within a year and a"day of such act); (b) that such
killing was with malice aforethought; and if alleged, (c)
that ?he killing was premeditated." (Par. 179a, MCM, 15L9,
p.232

The evidence, both of the prosecution and the defense, clearly
establishes that the accused committed a homicide at the time and place
and upon the victim alleged. Likewise there is no dispute as to the
evidence that there was ill-feeling between the deceased and the accused;
that the deceased used force against the accused in quelling a disturb-
ance at the club; and that accused walked to the armory, armed himself
with a carbine and ammunition, and proceeded back to the vicinity of the
club where he shot five bullets into the body of the deceased, one of
which coursed wpward in a manner indicating that it hit while the de-
ceased was lying flat on his back. A period of between twenty and forty-
five minutes elapsed between the "scuffle" and the shooting, during which
time accused talked to at least two other soldiers and did not appear to
be excited or.in a hurry, and, according to his own testimony at the
trial, was not "mad." Although denied by the accused, other witnesses
testified that as he was leaving the club after the "scuffle! he told
Hicks that no one ever held him from behind and lived, and that he would
#get!® him before the night was over. This is sufficient to establish
both premeditation and malice aforethought.

The accused's testimony, if believed, would tend to establish that

the killing was in self-defense. To constitute the crime of murder, a
killing must be "unlawful® or fwithout legal justification or excuse.M

12
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"3 ¥ & To excuse a killing on the ground ot self-defense upon
a sudden affray, the killing must have been believed on reason-
able grounds to be necessary to save his life or the lives of
those whom he was then bound to protect or te prevent great
bodily ‘harm to himself or them. The danger must be believed
on reasonable grounds to be imminent, and no necessity will
exist until the person, if not in his own house, has retreated
as far as he safely can. To avail himself of the right of self-
defense, the person doing the killing must not have been the
aggressor or intentionally provoked the altercation; but if
after provoking a fight he withdraws in good faith and his
adversary follows and renews the fight, the latter becomes the
aggressor." (Par. 17%a, MCM, 19L.9, pp. 230-231)

The accused testified that he checked out his carbine as a result
of a telephone call which he made from the *medics" and in which the
deceased threatened him; that as he walked out onto the road the de-
ceased hit him from behind, knocked him down, during the ensuing scuffle
on the ground the accused lost his carbine, recovered it again; got to
his feet and retreated until his back was against the wall of a build-
ing; that during this time he was warding off the deceased with butt
strokes, inserting a magazine in the carbine and firing two warning
shots into the ground; and that when his back was to the wall and the
deceased made a gesture as if to pull a gun, he fired until the de-
ceased fell,

There was no eyewitness to the actual meeting of the accused and
the deceased at the scene of the killing. The court, however, was
fully justified in disbelieving the uncorroborated testimony of the
accused relative to this event. His testimony that the deceased hit’
him from behind is contradicted by accused's pretrial statement that
he saw Hicks and another soldier going away from the club and that he
asked Hicks to go back to the club and straighten things out. Further-
more, it is inconceivable that the deceased could have hidden himself
and ambushed the accused during the short period of time elapsing between
his parting with Williams and the firing of the shots. His testimony
that he was standing with his back to the latrine when he shot is dis-
proved by the fact that the empty shell cases were all found alcng the
ditch by the road which was five to seven feet in front of the wall.
His testimony that he got his clothing dirty and lost two or three
buttons off his jacket during the scuffle when the deceased jumped on
him is discredited by the lack of any evidence that his clothes were
in fact dirty or torn immediately after the shooting. Fihally, the
statement as to the threats by telephone is discredited by the testi-
mony of the charge of quarters that accused did not come to or make a
call from the dispensary during the time in question. All these dis-
crepancies lead to the conclusion-that accused's story was of recent
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contrivance and should have been given no credence by the court. It
follows that the evidence fully supports the court'!s findings of guilty
of premeditated murder.

The extrajudicial statements of the accused wers properly received
in evidence since any nervous condition of the accused at the time the
statements were made would affect their weight and not their competency
(cM 334,19, Halprin, 30 Sept L9, citing Morton v. United States, 147 F.2d
28,31). The statement made by the accused to Major Leer as he arrived
at the scene of the shooting was spontaneous and was admissible even
though the accused had not been warned of his rights under the 24th
Article of War (CM 336350, Hoover, 3 BR-JC 39,45-47). The fact that
Major Leer did not report this statement to anyone except the Trial
Judge Advocate prior to the trial did not affect its admissibility.
Since this fact was fully developed on cross-examination, it must be
assumed that the court considered it in weighing the evidence.

5. In arriving at its opinion in this case the Board of Review
has carefully considered the matters presented in oral argument by
Charles L. Carpenter, Esquire, before it in 'Hashington, D.C., on 28
March 1950.

6. The accused is twenty-nine years of age and unmarried. He
graduated from high school in 1940 and attended Shorter College prior
to 1942. He was employed from 1938 to 1942 as a shipping clerk, his
highest salary being $35.00 per week. He was drafted on 1l November
1942 from Little Rock, Arkansas, and served in North Africa, France
and Germany, from 27 March 1544 to 13 December 1945, and in Japan from
12 November 1946. He reenlisted on 5 January 1949 for a term of thres
years. His awards include a unit citation, good conduct medal (three
times), and three battle stars. His last efficiency and character
ratings were "Excellent.® His AGCT score is 70. He testified that he
had been a first sergeant during and siance his tour in Europe.

7. The court was legally constituted and had jurisdiction of the
person and of the offense. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the trial. In the
opinion of the Board of Review the record of trial is legally sufficient

 to support the findings of guilty and the sentence, and to warrant con-
firmation of the sentence. A sentence to confinement at hard labor for
life is authorizsd upon conviction of murder in violation of Article of
Far 920

<. WW s JBoGCe
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, DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait

Offioers of The Judge Advocate General's Corps

In the foregoing case of Master Sergea.n’c: Clemons Jolmson,
RA 38354974, Headquerters Battery, 76th Antisiroraft Artillery
Automatic Weapons Battalion (SP), APO 713, upon the conourrence
of The Judge Advooate Genersl the sentence is oon;firmed end will
be oarried into execution. A United States Penitentiary is

des ted as the placg of confinement,

Wl/ H iy /’//W,;/WW/L

Robert W. Brown, Erig Gen, JAGC C. B, Mickelwalt, b Brig Gen, JACC

I conowr in the foregoing action.

Gt e

FRANKLIN P. SHAW
Ma jor General, USA
Acting The Judge Advocate General

3 2{77 A;'J/’Zd?

( ccMo 11, May 31, 1960
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DEPART.ENT OF THE ARLY (
Office of The Judge Advocate General 119)
Washington 25, D. C.

JAGQ = CM 340608
UNITED STATES

Ve

Pvt DUANE G. BRUTOUT (RA
13287943) , Pvt EARL V.
TURNER (RA 19339100), Pfe
JOSEPH V, GONMELLI (RA
12303043), Pfc GEORGE A.

- TYREE (RA 35758941), all
of Hq Co, 73d Armored Ord
* laintenance Bn, and Pvt
JAMES L. MEEHAN (RA
11182003), 40th Ordnance
Depot Company.

APR 14 1950

UNITED STATES CONSTABULARY

Trial by G.C.M., convened at
Stuttgart, Germany, 2 February
1950. All: Dishonorable dis-
charge (suspended) and total for—
feitures after promulgation.
Brutout, Turner, Tyree and ifechan:
Confinement for eighteen (18)
monthse Gonnelli: Cenfinement
for one (1) years All: Disci-
plinary Barracks. )

HOIDING by the BOARD OF REVIEW
SEARLES, CHAVBERS and SITNEK
Officerst of the Judge Advocate Gensralls Corps -

l. The Board of Review has examined the record of trial in the case
of the soldiers named above and submits this, its holding, to The Judge
Advocate General, under the provisions of Article of War 50g.

2. The accused were tried in a Jomt trial upon the follomg Charge

and Specification:

CHARGE: Violation of the 96th Article of War.

Specification: In that Private First Class George A. Tyree,
Private Duane G. Brutout, Frivate Earl V Turner, Private
First Class Joseph Vincent Gonnelli, each of Headquarters
Company, 73d Armored Ordnance ufamtenance Battalion, and
Private James L Meehan, 40th Ordnance Depot Company, act-
ing jointly, and in pursuance of a common intent, did, at
Mmich, Germany, on or about 8 December 19493, with intent
to deprive the owner temporarily of its property, wrong-
fully and without authority, take and use a certain motor
vehicle, a 2% ton, 6x6 truck, of a value of more than

$50,00, property of the United States, furnished and in-
tended far the military service thereof.

\

Each of the accused pleaded not guwilty to and was found guilty of the

charge and its specificatione

Evidence of two previous convictions was
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introduced as to the accused Brutout and evidence of one previous con-
viction was introduced as to the accused Turner, lLieechan and Tyree.

No evidence of previous ¢anvictions was introduced as to the accused
Gonnelli. The accused Brutout, Turner, Meehan and Tyres were each
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances to becone due after the date of the order directing
exacution of the sentence, and to be confined at hard labor for eighteen
(18) months. The accused Gonnelli was sentsnced to be dishonorably
discharged the service, to forfeit all pay and allowances to becone

due after the date of the order directing the execution of the sentence
and to be confined at hard labor for one (1) year. The reviewing au-
thority approved the sentences and ordered them executed but suspended
as to each accused that portion of the sentence adjudging dishonorable
discharge until the soldier!s release from confinement, and designated
the Branch United States Disciplinary Barracks, New Cumberland,
Pennsylvania, as the place of confinement. The result of the trial was
pronulgated in General Court~iiartial Orders No. 22, Headquarters, United
States Constabulary, APO 46, 23 February 1950. ,

3¢ Evidence for the Prosecutdon.

The Company Commander of Headquarters Company, 73d Armored
Ordnance liaintenance Battalion, testified that Headquarters vehicle
nunber twenty-nine, a two—and-a-half-ton six-by-six, was assigned to his
company for use in the military service and that on 8 December 1949 he
authorized its use for transporting the basketball team assigning Private
rirst Class Wolfert as driver. He told him to return the truck to the
motor pool upon complstion of that particular mission. This witness is
responsible for granting permission to use vehicles of his organization
and authorized no other person to use the vehicle on that date (R 8).

Private First Class Wolfert, a member of Headquarters Company,
testified that on 8 December 1949, he had permission to take the basket-
ball team to Munich in vehicle "Headquarters 29," and upon returning
after the game parked the truck, a two—and—a-nalf ton six-by-six "closed
cab job," in front of the billets, between nine and ten otclock, took a
shower and went to bed. He gave no one permission to use the vehicle
(R 9-10). ' |

Private First Class Washburn testified that on the night of 8
December 1949, he was a sentry at the main gate of Will Kaserne, lamich,
Germany. His post was in a shack which is located between the ingoing
and outgoing lanes. Sometime "after eleven" the night of 8 December
1949 a six-by-six vehicle with canvas top and ladder on back, bearing
bumper number Headquarters 29 stopped at said gate at which time this
witness asked the accused Brutout for his name to which the latter re-
plied "Plack". Then the truck left the Kaserne accused Brutout was driving
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and accused lleghan was sitting in the front seate The witness did not
look in the back of the truck. His duties as sentry required this
witness to check each wehicle going through the gate and to register it
and check the trip ticket. He did not, howsver, check the trip ticket.
No other trucks went out about 2300 hours. He did not see the pass truck
go out at this time, There are usually two pass trucks, one of which
runs on the hour and one on the half hour (R 10-12).

Sergeant Williams testified that he and his companion, Corporal
Crossman, entered the Cafe AlY{ Dachau, Dachau, Germany, the night of
8 December 1949, at "approximately 12:30". Dachau is about 18 kilomsters
from Munich (R 12). Vhile in the cafe he saw five soldiers in Class A
uniform enters They stayed approximately a half an hour during which
time they were eating and drinking at which time the same five men were
Binvolved" in an "incident® (R 14). This witness identified the accused
Tyree as one of the five soldiers he saw bubt was not positive about the
other four accused. He saw the five soldiers leave and he and his
companion also left and "at the same time they left I saw a government
vehicle going up the street" (R 13). It was an "Arny two-and-a-nalf,
and had a tarp on it" and was heading back toward Munich. He saw no men
enter the truck (R 13-14). Corporal Crossman's testimony corroborated
that of Sergeant Williams, except that he stated he and Sergeant Willlams
entered the cafe at %11l:30". He recognized at the trial all of the
- accused except Brutout (R 21-22).

Erwin Goldberg, Warrant Officer Junior Grade, Headquarters 7822
Station Complement Unit, testified that he was on duty as Officer of the
Day at imich Military Post Ordnance Center on the night of 8 December.
At about "one~thirty in the morning" he went to the Alt Dachau Cafe to
investigate a report of a fighte Later he and the provost marshal lo-
cated a "2~1/2-ton GIC truck; it had a Constabulary insignia on the side
of the door, and it belonged to tha 73rd Ordnance, Headquarters' (R 15).
He baelieved the number was Headquarters 29. The truck was stopped on a
road in Dachau which leads toward the main road to Munich. The hood of
the truck was up (R 15)e Dachau is "about six to eight miles" from the
location of the organization to which the truck belonged (R 16). Five
soldiers, whom the witness identified as the five accused, were standing
around the truck (R 15), which was blocking the road (R 16). All of the
" accused were sober (R 44). One of the accused was looking under ths
hood of the truck, one was in the back of the truck and three were stand-
ing Waround the front of the truck" (R 16~17). When asked "if they had
enough gas ¢ they said yes % it was the fuel pump that wasn't
operating" (R 17). This witness took the five acc¢used back to the main
gate leaving the truck where he fownd it (R 15).
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The pretrial statement of each accused was duly entered in evie
. dence, the court being advised that each statement could be con-
sidered as evidence only against the individual accused who made it
(R12O) (MCH 1949, par 127b). These statements are quoted in full
below, _

Statement of Accused Brutout (Pros Exh #3).

iyself, TURNER E, TYREE, GONNELLI, and LEEHAM were at
the club, we played bingo and drank very heavy. We stayed
there until the club closed and we were all drunk. We left
the club, and came across the parade ground. The next thing I
rererber is that we were in a German Gasthaus. I didnt't know
where it was or the name of it. When I came too I had some
German food and beer before me. I ate some of the food and
drank the beer. There was a sergeant and a corporal sitting
across the table from us. The sergeant came over to our table
and started talking to TYREE about it being a private club and
something about combate I couldn'!t tell exactly what. we all
left. I climbed in the back of the truckes There was myself

and TYREL and TURNER in the back of the truck. We drove for
about ten minutes and the truck stoppedes TYREE and I got out.

EEEAY and GONNELLI in the front had already gotten oute I lifted
the hood to see if I could find the trouble. A German and a
wonan came by on a bicyclee Someone, I don't remember who,

gave them $2400 and told them to either get some gas or get the
IP's. The 0.D, and Provost Marshal from M/P Center at Dachau

cane and took us to the main gate of the Center. A call was
placed to the 73rd by the Provost Marshal and he said: IWe

have five men from your organization here.! Cpl YOUNGREN and

two guards came after us and brought us back to the Kaserne.® “

Statement of Accused Turner (Pros Exh #1).

"I was at the club (Johnnies Joint) about 2100 hrs 8 Dec
49 in company with BRUTOUT, LEEHAL,, GONNELLI, and TYREE., Ve
drank wntil the club closed. Ve left and came to the billets.
Vhen we came to the billets I was Quite drunke It was men—
tioned by someone, I dontt know who, that we all go have ano-
ther drink. There was a truck outside the billets so I
climbed in the back with GONNELLI. I don'tl know who else got
in back, but I remember BRUTOUT went around to the front of
the trucke I dontt know who drove. The next thing I remember
was being at a German Gasthause Someone hollered 'lets get out
and go insides' I had been asleep. I woke up and went inside
with the rest. I don't remember the name or where this Gasthaus
is. Ve ordered drinks and some food. e all left and got in


http:1�:EH.Al
http:12IBH.AM

(123)

the truck, I got in the back end, We pulled out and I went
to sleep. I have no idea what time it was. The next thing

I remember was GANNELLI hollering at ms to get out of the back
end. A captain was there from Dachau. He told us to get in
his car and he would take us to the Guard Shack at the 2P
Center. TWe came to the Guard Shack. He asked us our names
and I gave him my name. He phoned the 73rd and asked them to
come down and pick us upe Cpl YOUNGREN came and got us and
took us back to the Kaserne."

Statement of Accused Meehan (Pros Exh #2).

"On the night of 8 December 49 I was talking to Earl
TURNER and some of the boys about going to the club and playing
bingo, GONNELLI, BRUTOUT, TURNER, and I went to the club, it
was about 1900 hrse Tie started drinking and we all stsyed until
the club closed. Some other guy came over to our table and sat
down during the evening. I don't know his name, He left
before we did. We left after the club closedes We started
across the Parade Ground. I guess the fresh air hit me because
I didn't feel no pain after thate I remember going into the
billets of the Hq. To. Ve went upstairs to FAUOLARE, W. and
started eating from some stuff he got in a package. He said
tget the hell out! because I wanted to sleep, so we all left.
The guy that sat at the table with us said: tlett!s go to town
and get something to eate.! I don't remember anything after that
mtil I noticed we were in a German Gasthaus. Somebody ordered
some food and beer., GONNELLI said: 'Let's get out of hers,!?
so we left and got in the truck. Iljyself, GONNELLI, and TURNER
were in the backe BRUTOUT and TYREE were in front. We took off
and went up the road and the truck stoppede A German came down
the road on a bike. We stopped him and asked him for gas or
taxi or MPs. Soon the Provost Marshal and 0.D. from MMP Center
at Dachau came., They left an IP Guard with the truck and took
us back to the main gate of the MVP Center. I saw the 0.D. from
MiP Center call the 0.D. at Will Kaserne and ask for transporta-
tion to pick up five men from the 73rd he had theree. A Cpl came
and picked us up and brought us back to the Will Kaserne," )

Statement of Accused Gonnelli (Pros Exh #4).

"Approximately 2000 hrs 8 December 49 I went to Johnnies
Joint, it was Bingo night. I saw TYREE, BRUTOUT, :EEHAM, TURNER
E, sitting on a table, I joined them. We drank during evening
very heavily. We all stayed until we were told it was time to
close. We lsft and went across the Parade Ground. We told the
CeQe W8 just came from the club and not to make us absent from bed

5
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checke lie went to our rooms, then caze downstairs. We saw

a truck starting from the billets, so TYREE, myself, and
TURNER E hopped in the back and the truck took off. LEEHAM
and BRUTOUT were in the front., I didn!'t know who was driving.
Later we found we were at a German Gasthaus, I don't know the
namne or location of the place. We went in, we ate and had

some beere. We sobered up from eating and realized what we

were doinge We all ran out and got in the truck and took off,
We broke down and couldn't get the truck started. BRUTOUT and
TURNER E said tlet's find out where we are!s TURNER E gave a
German $2.,00 to get an LP to get us to campe A Capt and a We0Q.
and some IP's came out. They took us to the main gate, P
Center, where we were held until YOUNGREN came for us. While we
were walting at if{P Center main gate the truck was turned in to
the 1MP Center,"

Statement of Accused Tyree (Pros Exh #5).

"On the night of 8 Dec 49 I was on my way back to the bar-

racks having just left the EM Club with Pvt MEEHAL, Pvt TURNER,
Pvt BRUTOUT, and Pfc GONNELLI. Upon arriving at the building

someone said 'letts go get a beer!s Pvt TURNER, GONNELLI, and

I climbed upon the back of a truck. The next thing I knew we
were at a guesthouses We all went in, Pvt LEEHAM and BRUTOUT
were out before I was, they were sitting in front. We were in
the guesthouse for a little while. I ran out of the guesthouse
and the truck had already started dom the roades I caught up
with the truck and climbed upon the rear. A little way down the
road the truck stopped. I waited for about five minutes and then
got off the truck. The hood was raised and IEEHAM was trying to
get the truck startede A German came by and someone sent him
after some gas. He was gone for a little while when I saw a car
coming down the road; I mentioned that it was the MP!'s, A
captain got out and asked what was wronge We told him the truck
wag out of gase He took us to the iP gate house at Dachau, This
was the first time that I knew where I was at. At the gate
house the captain asked twhich one of you are Woleford!. I said
none of us was. He then asked which one was driving the truck,
no one answered. It struck me then that something was wronge. I
had been wnder the impression all along that Pvt BRUTOUT was
driving the truck, and that it was properly dispatched to Pvi
MEEHAM, I knew MEEHAM drove a truck, but I did not know this was
not his assigned vehicle."

4e Evidence for the Defense.

A1l of the accused testified under oath except the accused Brutout

who elected to remain silent (R 24). The direct examination in each

6
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instance was for the purpose of clarifying the pretrial statements
theretofor admitted into evidence as prosecution exhibits. There were
no other witnesses for the defense,

Accused Turner

The accuqed Turner testified that in addition to the five accused
wiio sat together R 34), there were “quite a nuiber of other companlns‘
soldiers" at the Club when it closed at which time "we all came back
across the parade grounds" (R 30, 34). He had no agreement to meet
later with any of the other accused. He went from the Club to his
billets where he talked to other soldiers.

"Q Was there a truck outside the billets where you were
standing?
A The pass truck was sitting there, sir,

" It was the pass truck?
A Vell, I thought it was at the time — I thought it was
the pass trucke.

"9 Vhat made you think it was the pass truck?
A Because of the ladder on the back, sir.

ne Is that the only reason?

A Vell, it was standing in its proper position — in the
proper position for the pass truck, the pass truck usually
sits there.

"y Do you resember making any statements at the time?
s No, I don't, sir.

"Q You didnt't make any statements to any of the other accused
when you saw them?

A I did say comethirg to one of the fellows; I dont't re-
mernber who it wase It might have been Gonnelli or Tyree,
I don't remember Just who it was, but I said, tletts catch
the pass truck and go downtown.?!

"q{ And he happened to be there at the same time?
A Yes, sir." (R 30~31).

The accused Turne'r on examination by the court further testified:
1Q If I recall your statement, you mentioned to the group about

getting on a pass truck. Do you recall that statement you
made?
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Sir, I said I mentioned to Gonnelli, I believe it was,
tLetts get on the pass trucke!

To Gonnelli?
No, I don't know if there was others standing around or
not.

Was lieehan there?
Who?

l{echan?
I dont't know, sir.

¥hat about Tyree?
I believe he was there, too.

What about Brutout?
I don't know,

You don't know if he was there —- were there any others"
besides Gonnelli and Tyree present?
No, sir, other than =

Just you three?
Yes, sir. ~

yere you the i‘lrst one on the truck?
No, sir, I don!t think so.

Who was on there before you?
Gonnelli stepped in before, I believe.

Stepped before you?
Well, I stood there and he went on the truck.

You werentt already on the truck when Gonnelli came out,
is that right?
No, sir.

Before you got out on the truck, did you check the cab?
No, sir.

Did you hear a mo'bor runm_ng?
Yes, sir.

The motor was running?
Yes, sir, the motor started wup.

You didn't look in the cab to see who was in there?

A No, sir, I didn't." (R 35)<

8
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Accused Turner thereupon climbed into the back of the truck and sat
on one of the benches. He had been on the pass truck on other
occasions when the driver was not in it. He thought it was going to
Munich "but later I found out we were in Dachau." (R 31). On direct
examination he further testified:

"Q
A

Did you suspect that anything was wrong with this par—
ticular truck at any time?

Well, at the time the OD came up and he asked who the

driver was — Wolfert was, I believe, sir — and no one
angwered, and then he asked who the driver was and one

of the dr:.vers answered, I believe ‘it was Private Brutout —
he said, 1I'm the drlvur, sirt.

Did you question the legality of this trip at any time
prior to that? )
NO, sire

Not in the club?
NO, sir.

You didntt ask Brutout some questions in the gasthaus"
Let's see — yes, I believe I dids No — I don't know
about that, I'm not so sure about it, sir.

You didn't check to see if there was a trip ticket while you
were in the gasthaus?
NO, sir.

~

* * * ¥*

At any time between the time you left the kaserne and you
got to the gasthaus, did you know where the truck was?
NO, sire

Was there a cover on this truck?
Yes, sire.

But you're certain that you did not check for Brutout while
you were in the club as to whether he had a trip ticket,
and received an answer from him?

No, sir.

3* | 3* | %* #
Did you mal'e any statement in regard to the legaln.ty of this

trip in the gasthaus?
Yes, sir, I dide In the gasthaus, sire.

9
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"Q

What did you say?

3#* #* * ¥*

"WITNESS: Yes, sir, I asked him if he had permission, or
.a trip ticket, and he said he had a trip ticket.

| "Q‘

A

And at the time were you then satisfied that this was
still — that this was either the pass truck or a legal
trip?

Yes, sir, I figured it was the pass truck." (R 31, 33)

On further examination by the court the accused Turner testified:

IIQ

A
nQ

nQ
A
nQ
A
nQ

"Q

You mentioned that you asked Brutout as to whether he
had the trip ticket. Vhat did you bring that question
up for?

It was asked to me by the ——

Did you ask him 'Do you have a trip ticket?!
Yes, sire

Thy did you ask him that?

I dont't know, sire. He Jjust said he had permission to take
the truck, as far as I know, sir.

He said he had permission to take the truck?
Yes, sire

* ¥* 3¢ ¥*

At any time but this one time You werent't sure whether it
was legal?

Well, the pass truck always has a trip t:.cket, sir,

What did you do — what did you bother to ask the driver for?

A  No, sir, I didn't bother to ask the driver.

"
A

"Q

You didn?t?
I did, sire °

Why? You never did before. ‘
I guess because of the hour; I dont't know,

Becauss of the hour?
Yes, sir.
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"g w’ell, the pass. truck left late and if it is the pass truck
you shouldn't be worried about the hour either.
A Well, at that time it was pretty late, sir.® (R 36-37).

Twrner further testified that he had been stationed at Will Kaserne
approximately eight months and had been to liunich on the pass truck
quite often (R 32, 37). He had never been to Dachau before (R 32).
There was no canvas at the rear of the truck. Brutout has driven the
I(JaSS ;cruck, before, "they don't have any regular driver, they alternate"
R 33).

Accusaed lileshan

The accused iieehan testified that he and the other four accused and
others left the club together. He and a soldier named Ifurphy then went
to a friend'!s room and had something to eat and drink (R 38).

"G And then what ha@pened?
And then out in the hall, I was going to go to the latrine
and one of the fellows said 'Let's go get a beer,! and
I said 'I'm out here with the guys now and theyfve got
some., !

"Q Then you went to the la'brine and came back? And then
. what happened?
A Well, I don't remember nothing until I got in that gast~
Laus. ‘

"J You don't remember going downstairs?
No, sir, I don't.

g You don't remember somebody making a statement YLet's go
’ to town and get something to eat!?
A NO, Sir.

1Q And the next thing you remember you were in the gasthaus?
Yes, sir." (R 38=39).

Accused Gonnelli.

The accused Gonnelli testified that he and the other four accused
were sitting at the same table at the club and left together the nigh} of
8 December 1949. The club was closmg as they left and others left at
the same time (R 25).
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"S Vhere did you go after you left the club?

A Vell, I went up to my room there and I had a beer mug
with me that I brought out of the club there and I
wanted to bring it uwp to my room there, and I told the
CQ not to mark me for missing bed check because the club
just closed and I just came back, and — all right —
and I opened the folding doors to go back up to my room
and when I opened it — I don't know - I got the notion,
I just went out and jumped on the pass truck there.

"Q You jumped on the pass truck?
A That?s right, sire

"y Was it the pass truck?
A As far as I know it was, sir, yes, sir.

e Did you learn later whether it was the pass truck or not?

A Yes, sir, when the LP's there — a captain and a warrant
officer — came up there and found us there, and we were
in Dachau then. That's when I found out where we were.

g What makes you think it was the pass truck?
A Viell, it was the only vehicle that was parked near the
billets there.

"Q Is that where the pass truck usually parks?
Yes, sir.

"Q Vas it about time for the pass truck?
A I believe it was, sir, I — yes, sir,

"G Have you ever teen on the pass truck before?
A Yes, sir, '

"¢ Has the driver ever left that truck?
4 Yes, sir.

‘"¢ He hase This truck that you got on, where did it go?
i Tlell, I didn't — I didn't know at first where we were going,
but we stopped at a gasthaus atter that, later cn.

"Q Did you know where this gasthaus was?
No, sir, I didn't. 4
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Vhen did you finally find out where you actually were?
when the — that captain there, the Provost iarshal of
Dachau, and that warrant officer thers, the 0D, he came —
taey came along, that's when we told some German there 3
some German civilian, to go down and pick up the MPts
and then they =~ the MP's — came and took us back over
there and thatt!s when I found out that we were in Dachau.
In other words, you had been to the gasthaus and left,
and the truck had broken down, and still you did not
know that this was not a pass truck?
Yes, sir,
Were you driving the truck?
N(?, sire
Do you know who was — I withdraw the question. Where were
you in the truck?
In the back end, sir.
Who was with you in back,
Private Turner and Private Tyree.

Private Turner and Private Tyree. Another question, now,
on your statement. TYou say here after you came downstairs,
"We saw a truck starting from the billsts'., Who did you
mean when you made this statement, twet, - '

I don't know his name, sir, he works in the evacuation -
platoon.

It was not one of the accused?
No, sir, it was not.

And you got into the back end."” (R 25-26).

This accused had been stationed at Will Kaserne for fifteen montas and
had been to KMunich many times by pass truck and is familiar with the

route taken by the pass truck but did not look out of the truck on this
trip and did not know it was not the pass truck until they were appre-

nended (R

26-27). The accused Gonnelli further testified on examina-

tion by the court:

"

A
"
A

“hen you came out of the billets to get into the truck,

was the tail gate down? .
It was, there was the gate — the ladder thers.

The ladder = and, in other words, you came up into the
truck by the ladder?
That's right, sire.

13
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Did you need any assistance?
No.

Was anybody in the truck when you got in the truck?
No, sir, I was in there alons.

Did anybody get in the truck after you got in there?

" Yes, sir.

Now, when you came out of the gasthaus, did you need any
assistance to get into the truck then?

As far as I know, sir, Private Turner, the way he told me
the day after, why we got off the truck there and I was
always falling off. That's what he told me.

Now, when you arrived at the gasthaus and got off the
truck, on the inside, did you know that that was a gast-
haus that wasn't in Munich?

No, sir, I didn*t know that.

{low long were you in the truck before the truck started to
move?

T dontt know, sire. I imagine about a couple of minutes as
far as I know, I wouldn't know.

Vias this truck parked in the same place as the pass truck
normally parks?
Y@S, .Sir.

Exactly the sane place?

Yes, sir.

You say you climbed into the truck. Was the motor running
at the time you climbed into this truck? ’ '
Not when I jumped in, no, sir, it wasn't.

At the time you jumped into the truck, did you see if there
was a driver in taat truck?

No, sir, but when I was going on =—— when I was climbing on
top of the truck, all I seen was Private Brutout and
Private i.eehan going around to the front. But, as far as
I know, whetiaer thay drove it, I wouldn't know,

But you know there was ~ but as far as a driver, there was

a driver tuere?
No, I don't know if there was a driver in the —— in sight.

RVA



How did you know that that pass truck was going to town?
It was still the hours that the pass truck runs.

'You were definite then, that particular hour — in other

words, you knew exactly the hour at the time, is that
right?
It runs about a half hour after the club closes.

* ' * * #*
/
Well, did you check to find out if that pass truck was
ready to leave?
NO, sir.

You didn't? You Jjust walked out and jumped in there and
knew it was going right then and there?

I jumped on, sir ~- figured the truck was taking off."
(R 27-28, 29).

Accused Tyree

The accused Tyres testified that all of the accused except leehan
.live in the same barracks and that he and the four other accused had
been together at the club on the post (R 41), and together with others
left the club when it closed and went across Wthe field". He had no
agreement to meet the other accused after they left the club (R 39).

"Q
A

"Q
A

nQ
A

VWhere did you go after you left the club?

I went to my room, sir, to get a smoke. I laid down on
the bed; I had a pass to begin the mext day; it was on
a Friday and that happened to be the next day. I wanted
to check the guard roster to see if I was on guard the
following day. Sometimes he places you on guard not
knowing that you are going on passe I was checking the
bulletin board with my back turned toward the door. I

" heard somgone say 'There's the pass truck. Let!s go
dowmtomn and get a beer.! I turned around and went down
and jumped on the pass truck.

Do you know who said !'There?s the pass truck!?
I'n not suve, sir, but I think it was Private Twrner. I
wouldn!t say for sure. :

Had you any agreement to meet with these other people?
Fositively not.

You did not?
(No oral response).

15
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You juuped on the pass truck?
Yes, sir. »

Vias it the pass truck? '

At the time, sir, I thought it was the pass truck
but I never found out that it wasn't until I got up
to the gatehouse in Dachau.

That made you think it was the pass truck?

All T know, sir, there is no other vehicle supposed to
be stationed in front of that kaserne but the pass
trucke

Have you been on the pass truck before?
Yes, sir, I have. \

Did you know where this truck was going?
No, sir, I did note I was under the impression that it
was going to lMunich.

Have you been on the pass truck when the driver got on?
Yes, sir, I have,.

Did you think it unusual 'bhen that. the driver got out?

Vihen the truck broke down, where was it? :
Vhen the truck broke down, sir, I didn't know., I didn't
know where it was at.

Yes?
I was under the impression that I was somewhere close to
lunich, close to the outskirts of Munich." (R 39-40).

You had no idea the pass truck was there?
No, sir, not until I came out.

You didnt't see the truck when you‘went in then?
No, sir.

You didn't see the truck at all when you went in?
Vhen I went in I did not see the truck.

After you got through checkn.ns:' that bullet:\.n board you
came out with who? -
I came out by myself, sir. ,

* * *

:
'*. 16
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"Q You went out for the pass truck, is that right? Vhere
did you get in?
A T got on the back end.

"Q Who was in there?
A There was Private Turner and Private Gonnelli, sir.

"Q ‘hen you walked toward that pass truck in what direction,
with reference to the truck, did you approach it?

A The truck was parked (indicating). There is a walk way
that goes out, and the truck had been parked with the
froat up and the back end right even with the walk way,
and it was headed right for the gate.

19 It 'was headed right out? And the nearest side of that
truck to you was the back end?
A Yes, sir, it was the back end that was to me.

1Q VTho did you say you found in the truck when you got in?
A It was Private Gonnelli and Private Turner, sir.

* 3* 3* *

G And immediately after you got in the truck pulled out?
A That's right, sir.

"3 The truck didantt wait for anyone else?
A lNo, sir." (R 42,43).

5¢ Thne evidence is sufficient to support the findings of guilty
and the sentence as to the accused Brutout. The only question presented
iidich will be discussed is the sufficiency of the evidence to support the
findings of guilty and the sentences as to the remaining four accused,

Under the findings of guilty and the sentence adjudged by the court,
as to each accused, the prosecution was required to prove beyond a
reasonable doubt that (a) the accused wrongfully took and used the wve-
hicle without authority of the owner for his own use and benefit; (b)
the vehicle was of the ownership alleged; (c) facts and circumstances
indicating that the taking and using was with the intent to deprive the
owner temporarily of the vehicle. .

The ownership of the vehicle and the fact that the owner of the

vehicle was deprived of the use temporarily of his property were proved
beyond a ressonable doubt. It is the view of the Board, however, that

17
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the prosecution did not prove beyond a reasocnable doubt that the ac-
cused Turner, lieehan, Gonnelli and Tyree, or any of them, wrongfully
tock end used the vehicle,

The authority and duty of a Board of Review to weigh evidence is
correctly stated in a recently decided case as follows:

"It is the prerogative and the duty of the Board tec
weigh the evidence as well as to pass upon the formal legal
sufficiency of the record of trial. In weighing the evi-
dence the Board may arrive at conclusions different from
those .of the court and reviewing authority notwithstanding
the fact that their conclusions might otherwise be justi-
fied legally by the evidence appearing in the record of
trial. The Board must itself be convinced of the accusedls
guilt beyond a reascnable doubt in order to conclude that the
record cf trial is legally sufficient to sustein the findings
of guilty and the sentence adjudged (AW 50g; CM 335070, Brown,
2 BR-JC 39, 45)." (CH 338753, Hicks (9 Nov 1949).)"

Possession of recently stolen property may raise a presumption
that the person in whose possession the property was found, stols it
(Cky 1949, par 125a). The weight to be given such presumptions
"necessarily depends upon all the circumstances attending the proved
facts which give rise to the presumptions" (1T, 1949, par 1252).

5a: For this reason the making and weighing of such. pre-

sunptions and the consideration of evidence tending to over—

come them call for the application by members of courts of

their common sense and general knowledge of human nature and
© the ordinary affairs of life.

"The force of any inference of fact whlch may have been
raised by the evidence is not necessarily overcome by the
introduction of rebutting evidence. The prcof as a whole, in-
cluding any such inference and the presumption of innocence,
is to be considered by the court in arriving at its conclusions."

. There is no direct evidence that any of the four accused took the
“vehicle or excrcised any control over it or aided and abetted the ac—
cused Brutout in the latterts wrongful taking and use thereof. The
findings of guilty must, therefore, be supported by circumstantial evi-
cdence, ac to each of the four accused, sufficient to create an infer-
enice that the accused took and used the vehiele or aided and abetted
prutout. Such inference must be sufficient to overcome the presumption
of the accused!s innocencs.
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"The rule as to reasonable doubt extends to every element
of the offense. % # % Prima facie proof of an element of an
offense does not preclude the existence of a reasonable doubt
with respect to that element. The court may decide, for in-
stance, that the prima facie evidence presented does not out~
weigh the presumption of innocence.

#* ¥* *

WA reasonable doubt may arise from the insufficiency of
circumstantial evidence, and such insufficisency may be with
respect either to the evidence of the circumstances themselves
or to the strength of the inferences drawn from them.® (MCM,
1949, par 78a; underscoring supplied). ’

In order to hold any of the accused Turner, leechan, Gonnelli or
Tyree as principals it must be proved beyond a reasonable doubt, as to
each accused, that he aided, abetlied, counseled, comnanded, induced or
procured the accused Brutout to take and use the vehicle without au=-
thority. The elements thereby necessarily involved in finding any ac—
cused other than Brutout guilty as principal are:

"(1) Preconcert of action or prior arrangement with the
principal actor, plus presence at the crime; or,

n(2) Overt act aiding or encouraging the crime done with
intent to aid or encourage (ClM ETO 10860, Smith and
Toll).® (CM 312657, Reck and Montgomery, 62 BR 247,
255) _

The inference, if any, that any of the four accused, wrongfully

took and used the wvshicle must necessarily be based upon the evidence ad-
duced by the prosecution, and the sworn testimony of each of the accused
that each was a passenger in the vehicle and upon incidents preceding and
connected with the trip to Dachau. The accused lisehan was sitting beside
the accused Brutout, the driver, when the latter gave the gate sentry a
fictitious name. Such testimony raises a suspicion that the accused
leehan might be implicated in the wrongful taking or that he thereby might

have been put on guard as to the legality of Brutout!s taking and using
" the vehicle but is not proof that the accused lleehan wrongfully took and
used the vehicle and there is nothing in the evidence to form the basis
of a reasonable inference that ileehan intended to, or did aid, abet,
" encourage or otherwise assist Brutout in the commission of the offense
alleged. There is no proof that any of the acts of any of the four accused

19



{138)

were the result of plan or arrangement between them or any of them and
Brutout. Their having been together mosbt of the evening merely raises
a suspicion that they may have conspired to take the truck. Further-
more, there is no evidence that any of the four accused, either by

word or act, exercised any control over the vehicle so as to indicate
possession thereof and thus raise the presuumption that the vehicle

was taken by any of thems (See Cii 312079, Smith, et al, 61 BR 339, 341,
5 Bull JAG 214). ‘ .

The evidence is without conflict that at the time the accused
entered the vehicle it was parked at the place normally used by the
regular pass vehicles which are of the same type. The vehicle was not
datained by the sentry at the gate. The pretrial statements of all the

- four accused, which amounted to admissions against interest only, as
well as to their testimony, and that of the prosecution witnesses are
consistent with their pleas of innocence, and further support the pre-
sumption of their innocence. To infer guilt from the facts as es=
tablished would be basing the findings of guilt upon pure conjseture or
at most upon a mere provability.

Wit circumstantial evidence creating a mere conjscture or a
mere probability of guilt is not sufficient. The guilt of

an accused must ve founded upon evidence, which, under the
rules of law, is deemed sufficient to exclude every reasonable
hypothesis except that of a defendant's guilte The circum—
stances must not only be consistent with guilt but incon-
sistent with innoccence (16 C.J. 766, Cl 233766, Xicholl, Cif
233435, Rideau).* (CM 253020 Palomera, 37 BR 283, 299; Under-
scoring supplied) (See also MM, 1949, par 78a).

‘Giving full credence to all the evidence, testimonial and otherwise,
adduced vy the prosecution, together with whatever evidence adduced by
the defense might be considered as favorable 1o the prosecution!s case,
we find a failure to prove beyond a reasonable doubt that any of the
accused, except Brutout, were guilty of wrongfully taking and using the
vehicls.

6. TFor the foregoing reasons the Board of Review holds the record
of trial is legally sufficient to support the findings of guilty of the
charge and the specification thersof. as to the accused Brutout and le-
gally insufficient to support the findings of guilty and the sentences
as to the accused Turner, leehan, Gonnelli and Tyree.

DISSENT s JAGC

20
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DEZPARTHINT OF- Tl ARMY (139)
Office of The Judge Advocate General
Washington 25, D. C,.

JAGY ~ CI 340608 - APR 1 4 195¢

UNITILD STATEZIZS UNTTED STATLS CONSTABULARY

Ve Trial by G.Ceife, convened at

Pvt DUANE G. BRUTOUT (RA Stuttgart, Germany, 2 February
13287943), Pvt LARL V. 1950 All: Dishonorabls dis—
TURNIR (RA 193391C0), Pfec . charge (suspended) and toial for-
JOSEFH Ve GONWELLI (RA feitures after promulgation,
12303043), Pfc GECRGE A. 3rutout, Turner, Tyree and Llesehan:
TYRIE (RA 35758941), all Confinenent for eighteen (18) \
of lIq Co, 73d Armored Ord ' months, Gonnelli: Confinement
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liaintenance Bn, and Pvt J for one (1) year. All: Disci-
cAS Le LLEHAY (PA J plinary Barracks.
11132003), 40th Ordnance ) .
Depot Company. )
DISSLNTLING OPINION BY

SITIEK, Judge Advocate

" le I dissent from so much of thc oninion of the majority of the
Board of Review as holds that the record of trial is legally insuffi-
cient to support the findings and the sentence as to the accused Meehan.

2, The competent evidence establishes that:

a. Brutout and Meehan, after drinking together at 'hhe enlisted
men's club tiroughout the course of the evening of 8 December 1949, de-
varted when the club closed. They separated, each going to different
placese A short time later, at some time after 2300 hours, they vmre
again together when Brutout entered the driver's side cf tue front seat
of a U. 3. Army truck and liechan entered the other side of the front seat
and seated himself next to Brutout. Brutout then wrongf ully and without
authority took and drove away the trucke.

b. then the sentry stopped the truck at the main gate of the
post and asked Brutout for his name, the latter replied "Plack". Ileshan
remained silent and the sentry permitted the truck to proceeds Brutout
then drove the truck avay. lieehan, who was seated in the front seat
next to Brutout, knew Brutout and knew that his name was Brutout.

¢+ The truck later stopped at a gasthaus where Brutout and
Meehan obtained food and drinke Afterwards they reentered the truck which
was driven away. Shortly after the truck again stopped, involuntarily
this time, there is some evidence that they were sobere.
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3¢ The facts and circumstances appear to support the conclusion
that Lieehan collaborated with Brutout in the initial unlawful taking
and using. If such conclusion may seem unjustified, the facts and
circumstances still support the conclusion that leehan, at some time
after the initial taking and using, collaborated with Brutout.
Assuming that lieehan was previously unaware of the wrongful nature of
Brutout!s acts, Brutout!s giving the sentry a false name either did or
should have placed lMeehan upon notice that something was irregular
and improper in Brutout's taking and using of the vehicle. The other
facts and circumstances, together with lleehants silence in the
presence of the sentry at this time is sufficient upon which to base a
reasonable inference that leehan thereupon and thereafter, tacitly if
not otherwise, did arrange and agree with Brutout to enter upon and
continue in the unlawful taking and using, if indeed it had not
previously been agreed. Such silence lent support and approval to
Brutout's acts (See CM 307006, Foland and Garner, 60 BR 25, 33=34)., In
legal contemplation, every moment's continuance of a larcenous taking
and carrying away of property amounts to a new taking and carrying
‘away (CM 332232, Lillard and Anderson, 81 BR 53, 61=62, and cases cited
therein). Corraspondingly, Brutout's unlawful taking and using amounted
to a new unlawful taking and using at every moment thereafter. If
lleehan had been unaware of any irregularity at the time of the initial
-taking and using, knowledge subsequently obtained by him of the
irregularity was such as should have, and presumably did, apprise him of
the unlawful nature of these acts.

lVgehan should, therefore, be held as a principal inasmuch as he
aided, gbetted, counseled, commanded, induced or procured the accused
Brutout to take and use the vehicle without autherity (Cli 312657, Reck
and Montgomery, 62 BR 247, 255). This conclusion is not inconsistent
with the necldings by the Board of Review in cases wherein the mere
presence of a person at a crime is not considered sufficient of itself
to constitute such person an aider and gbetior in the o fense and re-
sponsible as a principal. For example:

"As to accused Clay, the only evidence tending to cone-
nect him in any way with the wrongful taking and asportation of
the vehicle is the fact that he was a passenger in the auto-
mobile when the civilian policeman apprehended both accused.
There is no proof that Clay took the automobile or knew it to
have been wrongfully taken, and there is nothing in the evi-
dence to form the basis of a reasonables inference that Clay in-
tended to, or did aid, abet, encourage, or otherwise assist

_ Smith in the commission of the offense allegeds There is no
proof that Smith!'s acts were the result of any plan or arrange-
ment between the accused (see CM 264342, Reis, 42 BR 93), it
(CiI 312079, Smith et al, 61 BR 339, 341, 5 Bull JAG 214 (1946);
underscoring supplied). .
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In this case there is proof that Mechan knew or should have known that .
Brutout wrongfully took and used the vehicle and that the taking and
using was by arrangement between the accused, which is sufficient to
form the basis of a reasonable inference that Meshan intended to or did
aid and abet Brutout in the commission of the offense allsged.

4e The fact that accused Meehan was subsequently unable, because
of his intoxication at that time, to remember anything that occurred
after the initial taking and using wntil he arrived at the gasthaus,
is not exculpatory: :

%t As a general rule, drunkenness is not an excuse for :
crime committed while in that condition. The determination !
of accused!s state of intoxication as affecting his ability

to differentiate right from wrong and to adhere to the right

was essentially a question to be resolved by the court and
where, as in this case, the court!s decision is supported by
adequate and substantial evidence, it will not be disturbed on
appellate review (CM 274678, Ellis, 47 BR 271, 286~287;

CH 298814, Prairiechief, 21 BR (ETO) 129, 134=135)."

(Cu 335138, Bright and Carinelli, 3 BR=JC 281, 303).

Meehant!s alleged amnesia with reference to these events does not mean
that he did not know, during the ammesic episode, what he was doing, ar
that he did not intend to do that which he did (cf. MOM 1949, par 125a,
4th subpar; CM 324552, Roberts, 73 ER 269, 272-273). In this connection
there is nothing in the record of trial, other than intoxication,
showing that Leehan was not mentally responsible at the time of the com~
mission of the of fense.

5« The necessary intent or mental state on the part of Meehan to
the accomplishment of the offense charged may be inferred from keehan's
~conduct, both before and at the time of the commission of the offense, The
quastion of Mechan?s mental state with reference to the wrongful taking
and using was for the court and has been resolved against him (CM 313545,
Hogue and Allen, 63 BR 153, 157). The law determinative of this case is
as follows:

"Where one's presenee is by preconcert, he may be guilty
as an aider or abettor, even though he does not encourage or
discourage the commission of the offense by word or acte. If
the proof shows that a person.was present at the comnission
of a crime without disapproving or opposing it, a jury may
consider this conduct in connection with other circumstances,
and thereby conclude that he assented to the commission of
the crime, lent to it his approval, and was thereby aiding and
abetting the same." (CM 26899, Fowler, 3 Bull JAG 284, cited
in CM 313545, supra). :

3
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6. It therefore appears that lieehan was properly charged and
convicted as a principal in the offense charged.

At BRI s
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DEPARTIMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, Ds Ce

JAGU CM 340608 17 May 1950‘
UNITED STATES UNITED STATES CONSTABULARY

Ve Trial by GeCeMs, oconvened at

Stuttgart, Germany, 2 February

Private DUANE G. BRUTOUT, RA 1950 All: Dishonorable discharge
13287943, Private FARL V. TURNER, (suspended) and total forfeitures
RA 19339100, Private First Class after promulgation. BRUTOUT,
JOSEPH V. GONNELLI, RA 12303043, TURNER, TYREE and MEFEHAN: Con-
Private First Class GEORGE A. TYREE, finement for eighteen monthse
RA 35758941, all of Headquarters GONNELLI: Confinement for one
Compeny, 73d Armored Ordnance Mainten- years Alls Disciplinary
ence Battalion, end Private JAMES L. Barrackse
MEEHAN, RA 11182003, 40th Ordnance ‘
Depot Company

Opinion of the Judicial Council
Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

l. Pursuant to Article of War 50e(4) the record of trial and the
holding by the Board of Review in the case of the soldiers named above
have been transmitted to the Judicial Council which submits this its
opinion to The Judge Advocate General, .

2. Upon trial by general court-martial each accused pleaded not
guilty to, and was found gullty of, jointly, wrongfully, without authority,
and with intent to deprive the owner temporarily of its property, taking
end using a 2% ton, 6x6 truck, of a value of more than $50400, property of
the United States, furnished and intended for the military service thereof,
et Munich, Germany, on or about 8 December 1949, in violation of Article of
War 96, BERvidence of two previous convictions was introduced as to the
* accused Brutout and evidence of one previous conviction was introduced as
to each of the accused Turner, Tyree and lMeehen. No evidence of previous
convictions was introduced as to the accused Gonnelli. Each of the accused
Brutout, Turner, Tyree and lMeschan was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances to become due after the date
of the order directing execution of the sentence, and to be confined at
hard lebor for eighteen monthse The accused Gonnelli wes sentenced to be
dishonorably discharged the service, to forfeit all pay and allowances to
beoome due after the date of the order directing execution of the sentence,
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and to be confined at hard labor for ore year. The reviewing authority
approved the sentence as to each accused and ordered the same duly executed
but susperded the exeoution of thet portion thereof adjudging dishomorable
discharge until the soldier's release from confinement, and designated the
Branch United States Disociplinary Barracks, New Cumberland, Pennsylvania,
a8 the place of confinement of each accuseds The result of trial was
promulgated by Gemeral Court-Martial Orders No.22, Headquarters United
States Constabulary, APO 46, 23 February 1950.

The Board of Review, one member dissenting, has held the record of
triel legally sufficient to support the findings of guilty and the sentence
as to the amccused Brutout, and legally insufficient to support the findings
of gullty and the sentences as to the accused Turmer, Gomnelli, Tyree and
Meehan. In a separate opinion, one member of the Board of Review has
dissented from so much of the holding by the majority as holds the record
of trial legally imnsufficient te support the findings of guilty and the
sentence as to ths accused Msehan. The Judge Advocate General has not
ooncurred in that portion of the holding by the Board of Review which
holds the record of trial legselly insuffiocient to support the findings
of guilty and the sentences as to the sscused other than Brutout and has
transmitted the holding and the record of trial %o the Judiocial Council
for appropriate aotion.

3.- The Judicial Council comours in so much of the holding by the
Board of Review as holds the record of trial legally sufficient to support
the findings of guilty end the sentence ag to the acocused Brutout. The
questions for determination are whether the record of trial is legally
sufficient to support the findings of guilty and the sentences as to the
acoused Turner, Gomnelli, Tyree and Mcehaa.

4. The evidence is set forth at length in the holding by the Board
of Review, The.prosecution's evidenoe shows that, an 8 December 1949,
the regularly sessigned driver of ths truck parked the wehicle without
authority in front of the billets of Headquarters Company, 73d Armored
Ordnance Maintenance Battalion, at Will Kaserne, Munich, Germany. Some-
time after 11 o'clock that evening, the accused Brutout, without authority,
drove the truck out through the main gate of the kaserns. The acoused
Hoehan was sitting beside him in the fromt seat. Brutout stopped the
truck at the gate and when the sentry asked him for his nsme, replied
“Plack." The sentry did not check the trip ticket, although his duties
required him to do so. One of two pass trucks usually left the kaserne
every half-hour. '

Between 11330 and 12330, all the acoused were seen at a ocafe in
Dachau, some six %o eight miles from battalion headquarters. They remained
st the cafe about a half hour, After they left, an Army truck, similar te
the vehiole in question, was seen leaving the vicinity heading toward Munich.
About 1330 a.m. on 9 December, an officer and a warrant officer discovered



the truck in question on a road in Dachau leading to the road to Munioch.

The five accused, who were standing around the truck and stated they believed
the fuel pump was not operating, were then taken to the main gate of the
Munich Militery Post Ordnance Center.

The acocused made pretrial statements to the effeot that, on the
evening in question, all five of them were drinking together at the club
at the kaserne until it olosed. Turner stated that someons suggested they
"all go have another drink." He thereupon climbed into the back of a truck
outside the billets and the next thing he remembered was being at a gasthaus.
After eating and drinking there, they all left and entered the truck. The
next thing he remembered wes being told to leave the truck and taken to the
guard shaok at the Munich Military Post Ordnance Center. Gonnellits state-
ment was to the same effect as Turmer's, exocept that he did not deny remember-
ing what happensd. Tyreet!s statoment was similer to Turner's, except that
he felt something was wrong after they left the gasthaus. He had believed
the truck was properly assigned to Mesehan, who drove a truck. Meehan
stated he remembered mothing after someone suggested, \"Let's go to town
and get something to eat,™ until they were in the gasthaus, When they
entered the truck thereafter, Moehan did not sit in front. :

. For the defense, all the accused testifie& except Brutout. Their
testimony was similar in substance to their pretrial statements, except in
the following respeots.

Turner testified he believed the truck was the pass truck because of
its position and the ladder on the back. He believed the truck was going to
Munich but later discovered they were in Dachau. He did not question the
legality of the trip prior to the time they were asked about the driver. In -
the gasthaus, Turner asked Brutout if he had a trip tiocket, and Brutout
replied he had permission to take the truck. His probable reason for making
the inquiry was the late hour. Thers was no regular driver for the pass
truck, and Brubout had driven it before.

Gonnelli testified he believed the vehiole in which they rode was the
pass truck because it was the only vehicls parked near the billets, where
the pass truck usually parked, and it was about time for the pass truck to
leave. On other occasions the driver had got out of the pass truck. Gonnelli
did not know where the truck was going or where the gasthaus was. He did not
know it was not the pass truck until the accused were apprehsnded.

Tyree testified he had no agreement to meet the other accused after
they left the olub., He heard someone (he believed it was Turnmer) say,
“There's the pass truck. let's go downtown aend get a beer."” He believed
it was the pass truck until he reached the gatehouse, because no other
vehicle was supposed to be parked in front of the kaserne. He also believed
+the truck wes going to Munioh. )
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Meehan testified that after the suggestion that they "go get a beer,"
he remembered nothing until he arrived at the gasthaus, and denied memory
of the statement, “Let's go to town and get something to eat."

5. The only evidence tending to implicate Turner, Gomnnelli and
Tyree in the wrongful taking and use of the truck is that these accused
and Meehsn were drinking with the umauthorized driver, Brutout, in the kaserne
olub in Muniech, and later rode in the baock of the truck to a gasthaus in
Dachau, some six to eight miles sway. After leaving the gasthaus, they
again entered the truck, which failed mschanically on the way back to
Munioh. They were found at the scene with the other two acoused. In
substance, their explanation of their presence in the truck was that they
believed it to be the pass truck beocause it was originally parked where
only the pass truck was supposed to be and left this place about the time
the pass truck usually left., They denied knowledge that the truck was going
to Munich, Turner testified that Brutout told him he had permission to take
the truck and that Brutout had driven the pass trusk, which had no regular
drivers Tyree in effect denied preconcert with the other accused with
respect to taking the truck. Gomnelli testified that it was not unusual
for the driver to leave the pass truck.

The explanation by Turner, Gomnelll and Tyree of their presence imn the
truck driven without authority is not improbable nor is it controverted by,
or inconsistent with, the proseoution's evidence. Moreover, the explanation
is ocorroborated in a measure by the evidence that the truck, after stopping
at the gate, was apparently cleared by the sentry.

It is well settled that evidenoce of the mere presense of a passenger
in a vehicle driven by another without authority is insuffiocient to support
a oonviotion of the passenger of the wrongful teking and use of the vehiole
as an aider and abettor (Cil 334978, Canta et al, 1 BR-JC 387; CM 312356,
Preater et al, 62 BR 135, 140-142; Psople v. Zervas (D.C. App. Cal., 1943),
142 P. 2d 946). The evidence is mot convinecing that these acoused were engaged
in a jJoint unlswful enterprise (Cf CM 234964, Furtado, 21 BR 217, where there
was other evidence of concerted illegal action besidespresence in the stclen
vehicle). In the opinion of the Judicial Counocil, upon the whole record,
there is substantial doubt whether eny of these three accused sided, abetted,
counseled, commanded, induced or procured Brutoubt to take and use the
vehiole without authority. The Judioial Council therefore conours with
the Board of Review in its holding that the reoord of trial is legally
insuffioient to support the findings of guilty and the sentences as to
the acoused Turner, Gonnelli and Tyree,

With respect to Meehan, the evidence shows that he sat on the front seat of
the truck next to Brubout, the umauthorized driver, whom he knew by name,
Meohan heard Brutout tell the sentry at the gate that his name was "Plaok."
This false identification, under the circumstances, was ample notice to
Meehan that Brubout had no authority to drive the truck, yet Mechan remained
silent and acquiesced in its continued unauthorized operation. Meehan made



no olaim that he believed Brutout had authority to drive the truck. In
the opinion of the Judicial Council, Msehan's knowledge of and acquiescence
in the unauthorized taking and using of the vehiscle constituted him en
aider and abettor therein (See CM 321915, MoCarson, 71 BR 411, 416, end
authorities there cited: CM 310421, Smith, 23 BR (ETO) 193, 198, 61 BR
287; People v. Collins (1922), 234 N,Y. 355, 137 N,E, 753). This conclusion
is not altered by the faoct, assuming it to be such, that Meehan was un-
aware that Brutout lacked authority to drive the truck up to the time of
his false identification. In law, the unlawful taking and use amounted -
to a new unlawful teking and useevery moment it was continued (See CM
332232, Lillard and Anderson, 81 BR 53, 61-62), Meehan aided and abetted
in its continuation from the time the truck left the gate., The Judicial
Council is, therefore, unable to concur with the Board of Review in its
holding that the record of trial is legally insufficient to support the
findings of guilty and the sentence as to the accused Meehan.

6. For the reasons stated, the Judiocial Council is of the opinion
that the reocord of trial is legally suffiocient to support the findings
of guilty and the sentences as to the accused Brutout and Meehan, and
legally insufficient to support the findings of guilty and the sentences
as to the accused Turmer, Gonnelll and Tyree. Ths findings of guilty
and the sentences as to the accused Turner, Gomnelli and Tyree should,

Ws, be vacated.

Kottt W /D e srormbc lewe ]

Robert W. Brown, Brig Gemn, JAGC C. B. Miockelwait, Brig Gen, JAGC
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JAGE Cil 340608 1st Ind

JAGO, £5, USA, Vashington 25, D. C. 28 APR 1450

TO: Chairman, the Judicial Cowncil, Office of The Judge Advocate
General, Dept of the Army

In the foregoing case of Private Duzne G. Brutout (RA 13287943),
Private Barl V. Turner (RA 19339100), Private First Class Joseph V.
Gonnelli (RA 12303043), Private First Class George A. Tyree (EA 35758941),
all of Headquarters Company, 73d Armored Ordnence Ilaintenance Battalion,
and Private James L. lleehan (RA 11182003), 40th Ordnence Depot Company,
The Judge Advocate General has not concurred in that portion of the
holding by the Board of Review which holds that the record of trial is
legelly insufficient to support the findings of guilty and the senlences
es to accused Turner, Gonne111, Tyree, anu Ileehan, Pursuant to Article
of iar 50e (4) the holding ond record of triel are accordingly irens-
nitted to the Judicial Council for appropriate sction. Peartiecipation
by The Judge Advocate General in the confirming action is required.

FOR THI JUDGE ADVOCATE GENERAL:

1 Incl FRAIKLIN P, SHAW

Pecord of trial Ilajor Generzl, USA

The Ascistant Judge Advocate Genersl

21
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DEPARTIENT OF THE ARMY (1L2)
Office of The Judge Advocate General

THE ' JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate Generalt's Corps

In the foregoing case of Private Duane G. Brutout, RA 13287943,
Private Tarl V. Turner, RA 19339100, Private First Class Joseph V.
Gonnelli, RA 12303043, Private First Class George Ae Tyree, RA 36753941,

all of Headquarters Company, 734 Armored QOrdnance liaintenance Battalion,

- and Private James Le lMeehan, RA 11182003, 40th Ordnance Depot Company,

upon the concurrence of The Judge Advocate General, the findings of guilty
end the sentences as to the accused Turner, Gonnelli and Tyree are vacated,

end all rights, privileges end property of which the accused Turner,

Connelli and Tyree have been deprived by virtue of the findings of guilty

and the sentences so vacated will be restoreds. Upon the concurrence 6f
The Judge Advoéate Generel, the sentences as to the accused Brutout and
Meehan are confirmed and will be carried into execution. The United States
Disciplinary Barracks or one of its branches is designeted as the place of

confinegpnt of the accuged Brutout and Meehans

Robert W. Brrwn, Brig Gen, JAGC Ce Be Mickelwailt, Brig Gen, JAGC

o Le ﬁérbaugh, Jry, Arig G;é, JAGC

Chairm

17 May 1950
I concur in the foregoing action. e
{ z&é&&u4élzn41
“FRANKLIN P. SHAW

Major General, USA
Acting The Judge Advocate General

[T Doy 198 ("ocx0 37, May 25, 1950)s
Ty L







DEPARTMENT OF THE ARKY co(1En)
Office of The Judge Advocate General
Washington 25, D.C.

CSJAGH CM 340618

1ST CAVALRY DIVISION (INFANTRY)

UNITED STATES )
)
V. ) Trial by G.C.M., convened at
) Camp Drew, Koizumi, Japan, 25,
First Lieutenant HERBERT W. ) 26 January 1950, Dismissal.
WILSON (0-1798225), Head- )
quarters Company, lst Cavalry )
Division (Infantry), APO 201, )
, OPINION of the BOARD OF REVIEW

HILL, BARKIN, and CHURCHWELL
Officers of The Judge Advocate General's Corps

l. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charge and Specifica-

tions:

CIARGE: Violstion of the 96th Article of iTar.

Specification 1: (Finding of not guilty).

Specification 2: In that lst Lieutenant Herbert W Wilson, Head-
quarters Company, lst Cavalry Division (Infantry) then Provost
Marshal, 1lst Cavalry Division Artillery, did at or near
Tatebayashi, Japan, on or about 16 September 1949, wrongfully
and knowingly dispose of one gasoline motor vehicle engine,
property of the United States, of a value of over $50.00 by
causing it to be delivered to agents of the Rural Police of

Japan.

Specification 3: In that lst Lieutenant Herbert W Wilson, Head~
quarters Company, lst Cavalry Division (Infantry) then Provost
Marshal, lst Cavalry Division Artillery, being then and there
a married man, having a lawful wife living, did, at or near
Kiryu, Honshu Island, Japan, on or about the month of August
1949, wrongfully, dishonorably and unlawfully have sexual
intercourse with one Hisano Shinohara, a woman not his wife.



Specification Lz In that lst Lieutenant Herbert W. Wilson, Head--
quarters Company, lst Cavalry Division (Infantry), then
Provost Marshal, lst Cavalry Division Artillery, being then
and there a married man, having a lawful wife living, did at
or near Tatebayashi Honshu Island, Japan, during the year of
1949, exact date unknown, wrongfully, dishonorably, and unlaw-
fully have sexual relations with one Toshiko Tanaka, a woman
not his wife,

Specification 5: In that lst Lieutenant Herbert W, Wilson, Head-
quarters Company, lst Cavalry Division (Infantry), then Provost
Marshal, lst Cavalry Division Artillery, being then and there
a married man, having a lawful wife living, did, at or near
Ota Honshu Island Japan on or about 1l February 1949, wrong-
fully dishonorably and unlawfully have sexual relations with
one Tori Tobei, alias Sumizo, a woman not hisg wife.

Specifications 6,7: (Findingsof not guilty).

Specification 8: In that lst Lieutenant Herbert W Wilson, Head-
quarters Company, lst Cavalry Division (Infantry), then Provost
Marshal, 1lst Cavalry Division Artillery, did, at or near Camp
Drew, Honshu Island, Japan on or about 26 June 1349, wrong-
fully and contrary to the laws of war fail to prevent military
subordinates assigned to him from unlawfully assaulting and
beating Rokutaro Sunaga and Shigeo Sunaga, Japanese Nationals,
but instead permitted and solicited members of his command to
wrongfully beat and assault the said nationals of a country
occupied by the armed forces of the United States.

The accused pleaded not guilty to the Charge and its Specifications. He
was found guilty of the Charge and Specifications 2, 3, L4 and 5 there-
under, and not guilty of Specifications 1, § and 7. He was found guilty
of Specification 8 of the Charge, except the words Yassigned to him"

and the words "and Shigeo Sunaga, Japanese Nationals, but instead per-
mitted and solicited members of his command to wrongfully beat and
assault the said nationals," substituting for the latter exception the
words "a Japanese National." No evidence of any previous convictions
was introduced. He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of
trial for action under Article of War 48.

3. Evidence.

a., For the prosecution.

!

The evidence pertinent to the findings of guilty is summarized as
follows:
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The accused was provost marshal of the lst Cavalry Division Artillery,
Camp Drew, Japan, during the times mentioned in the specifications (R 9).

The accused frequently visited with the Chief of the Japanese
National Rural Police at Tatebayashi, Japan (R 32,57,71). About 16
September 1949 they discussed a defective engine in a three-quarter ton
American type truck which had been released by the United States Govern—
ment to the Japanese Government, and had been acquired by the police
through the Prefecture Government (R 56,57). The accused was eager to
help the police, who usually had their trucks repaired at Japanese garages
as there was no authority to secure repairs by United States Govermment -
agencies (R 58,62). He contacted lLieutenant Bliss, the commanding officer
of the United States Army Ordnance Detachment at Camp Conwell, Ojima,
Japan, which maintained several service shops, and asked him if he could
get a new engine to help out some Japanese friends (R L5,63,6L,66). The
commanding officer asked if he could help him out in any other way, and
told him that he would be glad to look at the defective engine but that
a new engine was definitely out of the question (R 64,69). Under the
oral directions of the accused in the presence of Corporal Montez of
the 27th Ordnance at Camp Conwell, Corporal Hunter, a mechanic at the
Military Police Detachment at Camp Drew, told the Japanese police to
remove the defective engine by the following morninge The next morning
Corporal Hunter picked up the engine, delivered it to the 27th Ordnance
Shop and there picked up another engine. Corporal Montez was at the
Ordnance shop while a Japanese boy unloaded the defective engine and
put a "new crated" United States Government engine on the truck (R L43-
L46,50,51,54,55,59-61,65). Upon returning to Camp Drew, Corporal Hunter
parked the vehicle in front of the Military Police Headquarters and went
to the mess hall to eat. The accused directed Corporal Hunter to take
the engine "off the post before somebody sees it, from headquarters”
and to take it to Tatebayashi, which he did (R L6,47,53,54). There it
was uncrated and seen to be a three-quarter ton Dodge engine with a
twelve volt electric system (R 47). It had a value of $301l.L41 (R 65).

. This engine was used to replace the defective engine in the police
truck (R L8,56,71,72). The commanding officer of the Ordnance Detach-
ment learned of the engine exchange a few days later (R 67). Although
the provost marshal was attempting to get the engine back it had not
been returned at the time of the trial in January 1950 (R 70).

During the times covered by the specifications the accused was
married to Mary Louise Wilson of Jenkintown, Pennsylvania (R 9). During
August 1949, he had dimner at the Komatsuma Restaurant in Kiryu, Japan,
with Hisano Shinohara, a thirty-two year old female dentist, who had
"gexual relationship® with him there and upon two other occasions (R

9-13).

A maid at the Daigo Hotel, Tatebayashi, Japan, first met the accused
when he attended a party at the hotel in April 1949. In August 1949 she

3
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saw the accused and Toshiko Tanaka, a geisha girl, having meals together.
She saw them "in bed" together with "covers over them" about ten p.m. No
one else was present in the room. Amir of United States Army uniform .
pants were in the corner, and a cap, raincoat and pair of shoes were
seen in the room. The next morning the mald also saw the accused and
the girl in the garden in front of the room (R 14-19).

One evening about the middle of February 1949, the accused went to
a party attended by several people at the Onoya Hotel and Restaurant,
Ota, Japane. There he met Tori Tobei, a geisha girl called Sumizo. Later
that evening he and the girl went to another room and "slept together.®
She had "sexual relations with the accused that night®" (R 19,28,30,35).

Corporal Barbour was a member of the Military Police Detachment at
Camp Drew (R 73). Corporal Watanabe was a military policeman and the
interpreter (R 111,132,142). Private First Class Gibson was motor non-
commissioned officer of the Military Police Detachment during June and
July 1949 under the command of the accused (R 107,108). About 26 June
1949 the accused ordered them to take certain Japanese nationals, in-
cluding Rokutaro Sunaga, who were accused of black marketing, to build-
ing number 9 "and get a statement out of them" (confessions) « . .
*irregardless of how;" "beat them;" "just don't leave any bruises on
them;" ®just don't bruise them up too bad" (R 109,116,119,120,125,137,
139,140,141,143). In pursuance of this "direct order" the Japanese
were slapped and beaten, each for a one or two hour period. They were
beaten by fist on the face and body. They were beaten on their stomachs
with towels wet with hot water. Although the accused did not see the
beatings he entered building number 9 at one time when one Japanese was
stripped to the waist. This Japanses had red spots where he had been
hit. The accused "said not to bruise him up so you could notice it too
much" but to use force (R 110,111,114-120,140,143). The Japanese
screamed "a little bit" (R 120). They were bruised and bleeding (R 118,
119). Rokutaro Sunago was U8 years of age (R 125). Watanabe hit him
with his fist on the face and in the stomach for about a half hour. He
could not eat for about a week because his "stomach was very painful®
(R 127,128,130). He fixed the date of the beating as the 25th and stated
he was slapped on both sides of the face and hit in the stomach about
four times (R 130). At that time Japan was occupied by the Armed Forces
of the United States (R 124). The court took judicial notice of Para-
graph 9 G (1), FM 27-5, United States Army and Navy Mamal of Military
Government and Civil Affairs, 22 December 1943, and Paragraphs 328, 347,
and 357, FM 27-10, War Department Basic Field Mamal, Rules of Land
Warfare, 1 October 1940, relating to offenses against the laws of war

(R 1Lk).

be For the defense.

. The accused after being warned of his rights as a witness elected
to take the stand and testify under oath (R 151,152). The chief of

L
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police at Ota told him that the engine in ®the 3/L ton truck was broken
down, and that it probably needed a new comecting rod.” He wanted to
help the police at Tatebayashi keep their vehicle in running condition
as it was needed to carry prisoners. These police were investigating a
money changing activity operated by "a large ring® which was "broken up.*®
He felt it was his responsibility to get the engine fixed. The accused
spoke to Corporal Hunter, his motor sergeant, who said he would "try

and see what he could do about it.® Thereupon Corporal Hunter contacted
Corporal Montez "at ordnance" who explained to the accused that '"nothing
could be done about the engine®" (R 153,154,164). Accused called Lieutenant
Bliss who told him that the engine could not be exchanged, but to bring
over the engine, without the truck, to #look at." Lieutenant Bliss said
nothing would be noticed about it, even if it were a little ®"out of line.®
The accused directed Corporal Hunter, "If you will take the engine over
to Lieutenant Bliss, he will see what he can do about it. Get it from
the Tatebayashi police, and take it over there, because he said he'll
look at it." Corporal Montez told Corporal Hunter to take the engine

to the engine section and that "they would see what they could do about
fixing it or replacing it." When Corporal Hunter brought a green box
marked Yengine® to the military police headquarters, the accused, real-
izing that Lieutenant Bliss said it was impossible to trade an old engine
for a new one, was ®pretty sore" and told Corporal Hunter "Get that thing
to hell out of here; don't you know any better than that?", thinking

that he would take the engine back to "where he got it."® The next day
Corporal Hunter stated to the accused that "he had taken the engine over
to the Tatebayashi police, and it was in their weapons carrier." Accused
was “sorer than hell.® He knew it was wrong, but it was already installed.
He "made a mistake, insofar as the new engine going into the vehicle."

- He realized that Corporal Hunter took the engine over as the result of
his instructions, but that he should have brought it back as the result
of his instructions, too. (R 15L4,155; Def Bx A). He further testified:

T told Corporal Hunter to go over to ordnance, tell them
if they could possibly do it, to get that engine fixed up and
we would take it back over there to the polices. The reason I
did that is because I knew that the police department at -
Tatebayashi was one of the best departments we had working
under me, and I knew I could get the engine back from them.
That is the reason I told Hunter to get the engine fixed up,
if he could, and we would replace it and bring back the new
one where it belonged.® (R 156)

The accused wanted to keep the police wshicle in operation. He actually
saw the new engine in the truck. He told Corporal Hunter to get it back.
He never had any intention of giving the police that engine. He did

not report it to Lieutenant Bliss or amyone in headquarters; he ®knew

it was wrong" and he "wanted to get it back." He knew that Corporal
Hunter had not taken the engine back but knew that he, the accused,

5
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could "get it back®™ if given enough time. He received no money or any-
thing else for the transaction (R 156,163,164,165). The Japanese police
gave one or two parties subsequent to the time they got the engine (R '
162). The accused was accustomed to giving orders to the Japanese police
(R 162). On cross-examination the accused admitted he "lied to this
court")about a matter related to Specification 6 of which he was acquitted
(R 159).

. Corporal Barbour and accused had been good friends up to the time
of the investigation in the case (R 159,160).

The accused conducted himself as an officer and a gentleman at
parties and social gatherings, and "at all times." He appeared to be
"an honorable character' and trustworthy (R 148-151).

s Discussion.

From the evidence adduced in support of the allegations of Specifi-
cation 2 of the Charge, the court was justified in finding that the
accused wrongfully disposed of government property under Article of War
96. Although the accused testified that from the instructions he gave
Corporal Hunter, he thought the corporal would take the engine back to
where he got it, he further testified that he realized the corporal had
taken the engine over to the Japanese police as the result of his instruc-
tions. From all of the events and circumstaunces surrounding this trans-
action, the court was justified in concluding that the corporal carried
out the orders and intentions of the accused.

Specifications 3, L4 and 5 purport to allege adultery. Although
the form suggested in Appendix L (117) MCM 1949, at page 327, is followed
in Specification 3, which alleges "sexual intercourse," the term "sexual
relations® is used in Specifications l} and 5. The proof offered in sup-
port of Specifications 3 and 5 mentions M"sexual relations" and "sexual
relationship.” However, these terms as used herein are regarded as
synonymous insofar as sexual connection is concerned (See CM 329522,
Iove, 78 BR 93,94). The proof with respect to Specification 4 is cir-
cumstantial in nature. The hotel maid observed the accused and his girl
companion having meals together, and in bed together at night with covers
over them while essential pieces of his clothing were about the room.
The next morning she saw the accused and the girl in the garden in front
of the room. From these circumstances the act of sexual intercourse may
be inferred. #The act of sexual intercourse may be inferred from the
man and woman occupying the same bed and room, occupying the same room,
being seen together in bed, or being found partially disrobed in the
same room" (2 C.J.S.,page.u92) (See CM 317541, Kochenour, 66 BR 375).
The other elements of the offense were adequately proved,
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Under Specification 8 the accused was found guilty of wrongfully
and contrary to the laws of war failing to prevent military subordinates
from unlawfully assaulting and beating a Japanese national of a country
occupied by the Armed Forces of the United States. It has been held
that the wrongful failure to stop the unlawful treatment of an individ-
ual by another constitutes a violation of the 96th Article of War (CM
255436, Reed, 36 BR 93). Furthermore, the "ill-treatment of habitants
in occupied territory® is denounced as an offense in violation of the
laws of war (FM 27-10, Basic Field Manual, Rules of Land Warfare, Sec-
tion 347).

"% % # general courts-martial have concurrent jurisdiction with
military commissions to try persons subject to military law for
violations of the laws of war. The Tact that all violations of
the laws of war are not specifically enumerated in the punitive
articles does not deprive courts-martial of such Jjurisdiction.
Persons subject to military law may be tried under Article of
War 96 for violations of the laws of war, either as (a) dis-
orders and neglects to the prejudice of good order and discipline,
(b) conduct of a nature to bring discredit upon the military
service, or (¢) crimes and offenses not capital.® (CM 318380,
Yabusaki, 67 BR 265,271) (See also CM 337089, Aikins-Seevers).

The proof offered in support of this specification clearly indicates
that the accused intended that physical -force be used, that he gave
orders indicating that it be used, that he knew the victims, including
the one mentioned in the finding, were being unlawfully beaten, and
that he did nothing to stop it. The evidence is sufficient to sup-
port the finding of guilty. '

It is noted that the rank of the President of the Court appears
as colonel in the orders appointing the detail for the Court. Consulta-
tion with the office of The AdJutant General indicates that the rank of
this officer was colonel on the date of the orders referred to and at
the time of adjournment of the Court upon completion of the trial. It
is considered that the rank of lieutenant colonel appearing under the
signature of the President of the Court in authenticating the record
is harmless error. '

5. Department of the Army records show that the accused is 45
years of age and married. The Staff Judge Advocate stated that the ac-
cused has one child; however, the records do not so indicate. He was
graduated from high school at Ocean City, New Jersey, in 1922, and in
civilian life was employed as a motorcycle patrolman and salesman. He
served as an enlisted man in the Pennsylvania National Guard from 11

August 1922 until 2 November 1923 and from 31 July 1925 until 30 July
1928. Accused enlisted in the Army of the United States on 15 October
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1942 and served in that status until 2 July 1943 when he was commissioned
a second lieutenant, Army of the United States after graduation from )
the Provost Marshal General's Officer Candidate School. He was promoted
to first lieutenant, Army of the United States, on 26 Jamuary 1945, and
was relieved from active duty effective 7 June 1946. He was recalled
to extended active duty 20 November 1948. He had no overseas service
during hostilities. He is authorized to wear the Army Commendation
Ribbon, the Victory Medal and American Campaign Medal. His efficiency
ratings include two ratings of very satisfactory, eleven ratings of
excellent, and one rating of superior. His last two over-all numerical
efficiency ratings were 093 and 084, respectively.

6. The court was legally constituted and had jurisdiction of the
person and of the offenses. No errors injuriously affecting the sub-
stantial rights of the accused were committed during the triale In
the opinion of the Board of Review the record of trial is legally suf-
ficient to support the findings of guilty and the sentence, amd to
warrant confirmation of the sentence. A sentence to be dismissed the
service is authorized upon conviction of an officer of the above viola-
tions of Article of War 96.

S ?\TZA:@e\ , JeAuG.C.
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Office of The Judge Advocate General
ck 210,618

THE JUDICIAL COUNCIL

Harbaugh, Brown and Miokelwait
Officers of The Judge Advocate General's Corps
In £he foregoing case of First Lieutenant
Herbert W, Wilson, 0-1798225, Headquarters Company,
1lst Cavalry Division (Infantry), APO 201, upon the
conourrence of The Judge Advocate General the sentence

is ogqnfirmed and will be carried into execution.

obert We. Brown, Brig Gen, JAGC Ce Be Mickelwnit, Brig Gen, JAGC

25 April 1950

T. Y. BRANNON
Major Gemeral, USA
The Judge Advocate General
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Office of The Judge Advocate General
Washington 25’ D. C.

CSJAGK - CM 340628
30 MAR 1350

HEADQUARTERS AND SERVICE GROUP
GENERAL HEADQUARTERS, FAR EAST COMMAND

UNITED STATES

)

)
Ve ) ]

) Trial by G.C.M., convensd at Tokyo, Japan,

Recruit JAMES JOHN DIAMCND ) 3, 6 and 7 February 1950. Dishonorable
(RA 32700356), Supply Company, ) discharge, total forfeitures gfter pro-
Headquarters and Service Group,)  mulgation, end confinement for life. A4
GIR, FEC, APO 500 ) Foderal Institution.

OPINION of the BOARD OF REVIEW
MoAFEE, WOLF end BRACK
Officers of The Judge Advooate General's Corps

1. Tixe record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
opinion, to the Judioial Council and The Judge Advocate Generale.

2. The accused was tried upon ths following oharge and specifica-
tions

CHARGE: Violation of the 92nd Article of War.

Specifiocation: In that Recruit James John Diamond, Supply
Company, HeadqQuarters and Service Group, Gensral Headquarters,
Far East Command, did, at Tokyo, Japan on or about 26 November
1949 with malice aforethought, wilfully, deliberately, felon-
iously, unlewfully, and with premeditation kill Taeko Goto,
aliss "Midori", a human being by shooting her with a revolver.

He pleaded guilty to the charge and guilty to the specification except for
the words “and with premeditation." He was found guilty of the charge and
specification. Evidense of one previous conviction was introduced. He was
sentenced to be dishomorably discharged from the service, to forfeit all
pay and allowances to become due after the date of the order direoting exe-~
ocution of the sentence and to be confined at such plece &3 the proper au-
thority might direct for the term of his natural life. The reviewing au-
thority approved the sentence and designated a penitentiary, reformatory,
or other such institution as the place of confinement and directed that

the prisoner be committed to the custody of the Attorney General or his
designated representative for olassification, treatment and service of sen~
tence of this confinement, and withheld the order directing the execution
of the sentence pursuant to Article of War 50s.
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3. BEvidence for the Prosecution

About 0640 hours on the morning of 26 November 1949 Eiiohi Sugiyema
lef't his home in Tokyo, Japan, and started to his place of work. While
proceeding along a thoroughfare he saw the naked body of a dead woman,
faoce down in & ditch. He went about 200 meters to a "police box™ and
called the police. When the police arrived he showed them the body (R
81,82).

On 26 November 1949 Yasunobu Nabegshima was on duty at the Azabu Polioe
Station. About 0730 hours he received a telephone call and was informed
that “there was a woman dead near Kasumi-cho." He was to report there
immediately. Yasunobu Nebeshima and Police Sergeant Sugiyeams, who was
also present for duty, proceeded to the reported location of the body
where Ngbeshima observed "There was a corpse of a woman - there was a
dead woman that I first noticed and her face and her legs were in the
diteh and there was some dirt on her back and there was a wound in the
back of her head.™ Nabeshima reported the ciroumstances to the Iderxtifie
cation Seotion and other "various polioce sergeants" of the Metropoliten
Police Bureau. The wounds on the body were described as beings

"As to this wound, as stated before, right by the nape of
her neck, right below the base of her skull, there was a sort
of a laceration which was four tc seven centimeters in length.
As to that length, I am not too swe. Hwever, it was oriss-
orossed and fouwr or five soratohes were on the neck, In the
hole in the ocenter there was some coagulated blood. There was
no evidence it was bleeding so much it was all over her neck.
That was about all™ (R 84).

The body was found:

"ifell, the spot where I found this body was like thiss
On one side there were vegeteble gardens and it was sort of
like an open field. On the other side was a house which weas
under oonstruction. The body was in a diteh right by this
house. On the other side of this house there is a road and
%oing)further down there are two or three houses down there®
R 85).

A policeran by the name of Watemabe took the fingerprints.from essh
hend of the corpse (R 82-86).

Kiyoji Watanabe, a Japanese policeman residing in Tokyo, Japan,
reported for duty at the Azabu Police Station ebout 0830 hours on 26
November 194S. He was ordered to report at Azabu, Kesumi-~-cho, where
an incident had occurred. Upon his arrival at the designated plece he
saw the oorpse of a naked woman in a ditch. With the assistance of one
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of his subordinates nemed Nabeshima he took finger prints from the body
in an effort to identify the deceased. The following day he took the
finger prints to the Metropolitan Police Bureau and assisted Police
Sergeant Mochida in comparing them with other finger prints on file in
that office. The body of the deceased was teken to Keio University and
turned over to Doctor Minagawa (R 87-89).

‘Tokusaburc Mochida, a sergeant in the Metropolitan Police Bureau of
Tokyo, Japan, was ohief of the Comparison Section of the Tokyo Police
Bureau. During 1946 and 1947 all prostitutes residing in Tokyo were
fingerprinted by the police. These finger prints were retainsd in the
Comparison Section of the Tokyo Police Bureau. On 27 November 1949 a
police officer named Watenabe brought a set of finger prints to the
Comparison Section. He compared the finger prints, brought to him by
Watenabe, with the finger prints of the prostitutes on file in his office
end determined that the finger prints brought in by Watanabe were the
finger prints of Taeko Goto.

All deaths, exocept those resulting from natural causes, which ocour
in the Tokyo Arees, are required to be reported to the Metropolitan Polioe
Bureau. In the regular course of police business the Bureau keeps a
record of all such reported deaths. The police records for 25-26 November
1949 show that the deaths of three female Japesnese were reported. One such
reported death was that of Taeko Goto. Another report was the death of
& six-year old child on 25 November 1949, The third death wes that of
8 beggar, of about 25 years of age, in Ueno Park. The cause of her death
was malnutrition (R 90-92).

Walter L. Foster, an agent of the “20th CID," talked to the accused
several times between 30 November 1949 and 5 December 1945. The accused
was warned of his rights on 30 November, 4 December, and 5 December 1949,
On 4 December 1949 the accused made a written statement after whioh he
told Captain Clark "that he would like to see him the next day, that he
wouldn't waste his tims." On 5 December the accused was oalled into the
office and after being warned of his rights he made a statement in writing
to Captain Clark and Agent Foster. There were no threats, duress, promises
or undue influence used in obtaining statements from the accused. The
statement made on 5 December 1949 was introduced as Prosscution Exhibit No.
1 without objection by the defense (R 97,98). This statement reads in
pertinent part:

Qs (ive us a detailed summary of your actions from 1500

Hrs on the night of 25 November 1949.

: "As At approximately 1500 hrs I returned to the Finanoce
Bullding and went to sleep, until approximately 1600. AL
approximately 1630 I went to the Honor Guard Company Orderly
Roam in order to receive a Summary Cowrt Martial. I left the
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Orderly Room &t approximately 1730 and reported to Supply Company
Orderly Room where I picked up a 45 autamatio and reported to

8-4 Office at Takashima Pier. I advised the Sgt of the Guard
that I had been reduced to a Private and he relieved me from guerd
duty. I then returned to the Supply Company Orderly Room and
turned in my weapon. I then left the Finance Building and wexnt

to Bob Miller's house at Hememacho. At about 1900 hrs Pvt Barlow,
Smith and myself met with three Japanese girls whom We dropped

off at a Japanese restaurent. Barlow, Smith and I went to the
GIQ Enlisted Mens Club at approximately 1930 hrs and steyed there
until epproximately 2130 hrs. We retwurned to the Japanese res=-
taurant and pioked up the girls and returned to Hamamacho. I
then left the area by myself end drove to either Yurakucho or
Shimbashi station where I persuaded the station girl to emter my
oar. I then drove to a secluded spot in the viecinity of the
Finance Building, We smoked a oigarette and talked for a few
minutes, At this time I hed my pistol in the belt of my pants,

I removed it with my right hand and put it behind the front seat.
I then ococked it and it discharged accidentally, frightening the
girls I told her that it was a flat tire on another car passing
by. I then cocked the pistol sgain and placed it near the back
of her heade I pulled the trigger and she fell against the side
of the car. I then placed the pistol in the glove compartment:
and returned again to Miller's house. I entered the house and
advised him of what had happened. He thought I was joking and went
outside to verify my statement. Upon his returning I asked him
to essist me in disposing of the body. He dressed hurridly, and
we left his house togethser. I drove, upon his instruetion,to
Shiba Park. It seemed unsuitable for owr purpose, and I drove
somewhere in the vieinity of Washington Heights., It was now well
after 2300 hrs and I feared that we might be on the streets after
ourfew and be stopped by the MP's, I ohose a side road and dise
posed of the body by a house which was in the prooess of oconstruc=
tion. Before disposing of the body, I removed all the clothing end
attempted to locate the bullet. I was unseccessful in locating it.
I asked Bob to drive the aar at this time snd seek a suitable spot
for disposing of the clothing. He located such a spot and I took
ell the clothing from the car. We drove a short distance and Bob
stopped the ocar again and suggested thet I throw the pistol sway.
I hended it to him and asked him to throw it in the canal near
where we were parked. He did this and then drove back to his
house. He and I spent the remasinder of the night there. AL

-approximately 0600 hours the following morning I returnmed to ¢

Finenoe Building. :
~"Q: How many times did you shoot the gun?
"As The first shot was accidental behind the front seat
and the second shot was intentional.
* »* *


http:Compa.ey

"Qs Did you and Bob wash your hands in the sink in Bob's
house ? ‘
iz Yes, we did,.

"Q: What were *he ciroumstanoces of the hsnds washing?
"A: I had out my finger and had a quentity of blood on
my hand. . .

“Qs How did you out your finger?

“A3 I cut my finger while attempting to remove the bullet from
the girl's neck with a pen knife. The ocut is on the right index finger
of my hand approximately %" longe (Pvt Diamond indicated the out

by pointing to it with hie finger.)

“Q: How did you try to recover the bullet from the girlts
neck ? ,

“"As By outting her neok in the immediate vicinity of where
the bullet had entered and forcing the flesh apart with the blade
of the lmnife.

Qs Was the bullet lodged in the vertsbrae?
A1 I did not see the bullet,

"Q: Did you use a knife to attempt %o recover the bullet?
. "As Yes, sir.

* * *
“Q: Did you ocut the clothes from the girl?
“"As Part of them.

“Q: How did ybu remove the balance of the olothes?
“A: The upper garments I removed over her head and the
skirt down over her legs.

*Qs Was the girl wearing a coat?
"A3 A suit coat,

"Qs Can you describe the sult coat or how she waes dressed?
"A: As I remember, it appeared to be grasy. I believe the
skirt matohed the jacket.

"Qs Wes she wearing a coat?
“A: I don't remember her wearing a coat.

"Q: Could you desoribe her shoes?
"A: They were green suede high heeled pumps.
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HQ‘
canal?
"as

HQ'
“A:

RQ‘
“A‘

‘ w,
"As

uQs
“As

"Qs
Az

Do you remember where you threw the clothes into the
Partly into the ocanal and partly along the bank.

Did you scatter the clothing?
No, they were thrown from one spot.

How close was this to the spot where Bob threw the gun?
Approximstely 30 yards.

Approximeately 30 yards in the direction you were driving?
Yes sir.

Do you own a gun?
Yes sir.

, Will you desoribe the kind of gun you own?
It a Smith and Wesson 22 Cal. target pistole I don't know

the serial number.

.Q‘
AL

uQe
WAL

"Q,
Marsha.l,
Az

"Qs
WA

*

Qs
WAs

Qs

Is 1t a revolver?
Yes, instsad of a pistol.

How long have you had this gun?
About 8 or 9 months,

That gun was registered at the Office of the Provost
Mra?

Yes sir,

Where did you normally keep the gun stored?
In the company supply room,

* *

Why did youshoot the girl?
I don's know,

When parked near the Finance Building in the secluded

spot you mentioned before, did you make any sexual advanoes toward

hert .
A2

"Q,

None whatsosver.

Did she desire to be let out from the car so she could

go her own way?

“As

*

No, she made no attempt to leave the wehiols,

* *
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"Qt Did you know the girl that you killed?
"A3 NOV sir.

"Q: Had you ever seen her hefore?
“At No sir.

"Q: Do you know of any reason why you should kill her?
"A: I had no reason to kill her,

“Q: Do you own an automobile?
"A1 Yes sir.

“Q: Will you describe the automobile.
"A: It is a 1941 Nash ooupe, black, license number 1A4919.

*x x *

"Q: Did you own a flashlight?
®a: Yes sir - two of theam,

"Q: Will you describe them?

AT One is a 3 cell Japanese flashlight silver coated with
a variasble foous and tha other a 2 cell n.rmy flashlighb - a TL,
QD color.

"Q: Which light was used to enable you to attempt to remove
the bullet?
“At The Japanese.

"Q: Did Miller hold the light for you?
*A: Yes 811'0.

Agent Foster recovered a 22 caliber Smith and Wesson target pistol
from a canal at a place indicated by the accused, This pistol was regis-
tered in)the Provost Marshal's Office as the property of the aoccused
(R 98,99).

4, For tbhe Defense

The' accused was warned of his rights as o witness and elected to
remain silent (R 101-102).

5. By the Court

The court directed that further evidence be adduoced.

It was stipulated that if Dr, Mamoru Minakewa were present that he
would testify in accordance with his autopsy report which is as followss



% AJPOPSY REPORT on Taeko GOTO, Age 28 Female
Dated 6 December 1949 Reportsd by llamoru Minakewa at the
Medical Jurisprudence Room of the Keio University.
On 1510 hrs 26 Nov 1949 we carried out autopsy on the
body of Taeko GOTO and report the result as folj.ovrsx

%1, On the location of the woundsti

Qe

be

Ce

d.

h.

i.

‘One ocontusion of about a thumb tip size on
the curve of the right oheek bons.

One cut of about 8,5 CM in length and as deep
reaching the muscular tissue, on almost the center
of the nape.

One cut about 8.6 CM long and reaching the muscular
tissue, orossing the !'B' cut.

One out af:oub 4,0 CMP in length and reaching the
subcataneous tissue, in pararel to the 'o! cut,.

One cut about 4.0 CM in length and reeching the
skin tissue, in paraell to the 'o'! oute -

One out about 2,0 CM in length and reaching the
skin tissue, orossing the te! out,.

On about the center of the hollow of the 'o! wound,
there is a wound of about 3.0 CM in diameter in length
and about 1.0 CM in width. This hollow is headed to~
ward front, bresking the second neck cord. (The
second meck cord, and the left half eof the arcus
vetebre in about thumb tip size, are destroyed, with
a small pieoce of bone separated. This hollow, reach=
ing the spinal ocord cavity, destroying the pars
cervioalis, psnetrating the upper end of ths left
tonsils, then reaches the left side of the hyoid radix.
The size of the wound of the upper end of the left
tonsils and the hyoid radix is of about a small bean
8izé, while the depth of the hollow on the hyoid radix
is gbout 1.0 CM. The depth from the nape skin to the
hyoid redix is about 9.0 CM,. .

One cut of about 1.5 CMP in length reashing the sube
ocutaneous tissue, orossing the 'b! wound.

Ome contusion of about a small finger tip size omn
the left front arme
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jo Ono abrasion in line shape on the left front arm,
~ Among the above 10 wounde, 'g' is the fatal wound
whioh caused the lesion of the pars cervioalis,

“2. The series of artiocle used for injurys The cuts which
are pronounced on the nape are caused with a blade.
However, pertaining to the wound which is explained in
the tG?' it is hard to tell, with what series of artiocle
the wound was caused, because the edges of the wound
are extremely changed.

"3, Whether or not the body had sexual intercourse. 4. Sinoce
no spermatazoon exists in the wagine of this body, we cane
.not prove the fast of sexual intercourse.

"5. Cause of deatht Ths ocause is due %o the lesion of the
" pars oervisalis,

“s., Time elspsed after death: It is Presumed that about 15
brs has elapsed after the death. (On 1500 hrs 26 Nov 1949).

®7. The blood group of this body is of the '0! group.® (R 103=104)

Private William Barlow, Supply Company, Headquarters and Ssrvice Group,
testified that he warked with the aoccused and that on 25 November 1949 he
left the Finanoe Building with the aoocusede During the evening they went
to the “EM* olub and drank 8 or 10 double shots of liquor. They left
the club at approximately 9:30 p.m. and went to a Japanese restaurant
where they met two Japanese girls, after which they proceeded to a house
oocupied by a soldier named Bob Miller, They were riding in an autamobile
and the accused asked if his pistol was in the back seat. Private Barlew
located a 22 caliber target pistol in ths back seat and passed it to %ths
aocused. The acoused did not give any reason for wanting the pistol. Pri-
vate Barlow left lkiller's house and went to a beer tavern where he re-
mained until ebout 11115 p.m. He sew the accused the next morning, at
whioh time he (accused) had a hangover. Referring to the sobriety of
the acocused during the evening of 25 Novamber 1949, Private Barlow testi~
fieds

"] don't believe he was totally drunk. He was perhaps in
the same ocondition I wase I was under the influence myself, but
I wasn't drunk" (R 106). '

The socused is hotetempered and moody (R 105=116).
Fuku Miyazewa testified that she had been with the acoused nearly

every night for about a month prior to 25 November 1549. During the
evening gf 25 November 1949 she rode with the accused and others to
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"ii1lers place."” The aocused was drunk. He drove in a reckless manner
end et one intersection he almost hit a street car. She saw a pistol
in accused's possession on that occasion. They arrived at the house
ebout 10330 pe.m., at which time the accused left without saying anything

~ and she assumed that he had gons to his organization. The accused re-
turned about midnight and talked to Miller. The aocused and liiller left
the house together and remained away about half an hour. When they re=
turned the accused had a out on his finpgsr. He stated that he cut his
finger on a can he was opening. The accused spent the rest of the night
with her. She had had sexual intercourse with the accused during their
friendship but on the night of 25 November 1949 they did not have sexual
intercourse and the acoused did not indicate that he desired sexual in-
tercowss (R 117-127).

6« Montal Condi‘tion of Accused

Upon srraigment the aocused interposed & plea of insanity. In
support of this plee the defense called as witnesses two members of a
Board of Officers which had been appointed to inquire into his mental
condition. The deferse also imtroduced the deposition of the third mem. or
of this Board, Irom their examination of the accused the Board members,
all Goctors, came to the conclusion, and each testified, that the accused
was not psychotice. In their opinion, the accused has e& "marked personality
disorder" end was classified as a schizoid personality. The Boerd further
concluded that the aocused was able to distirguish right from wrong at the
time of the offense and that he was "sufficiently sane to stand trial."
They did not reach s defirite decision as to whether the eccused ocould
adhere to the right at the time of the offense and recommended that the
eccused be evacuated to a psychistric center for further evaluation (R
9-24, 37=-50; Def Ex A). Captain Silverman, the member of the sanity
‘board who testified by deposition stated:’

"Twenty~fourth interrogatory: As a result of your studies
did you come to the conclusion that while this man knew the
differencs between right and wrong, he was uneble to adhere
to the right, or should I say under particuler oiroumstances?

“Answers I did not come to that conclusion. It was the
conclusion of the majority of the board. I felt while it was
difficult to distinguish between that particular classifice~
tion in the group of character and behavior disorders in the
pathological personality type from schizoid personality and
asocial and enti social personality. A doubt was raised in
my mind by the observations of the other members who had agreed
he represented & schizoid personaslity and that there was a doubt
in their minds at the time whether or not he could adhere to
the right. I felt there was sufficlent doubt, therefore, to
agree with their recommendation that he be evacuated for further
study.

"n



"Mwenty-fifth interrogatory: As a result of your examina=-
tion of him can you state whether or not you ceme to the conolu-
sion that he was sufficiently mentally discrdered so that he
should not have been tried?

* * *

“inswer: No. The only conclusion we ceme to was that we
felt in the interest of all involved it would be better to have
a further period of observation in the Zone of the Interior, in=-
asmuch as the other members had thought he belonged to theat rare
group of schizoid personalities in whom there may be doubt as to
ability to adhere to the right."”

And ‘on cross~exeminatior, deponent statedt:

“Sixth cross=-interrogatorys »*»

% Answers Yes, I agreed with the Senity Board that he repre-
sented e character and behavior disorder of the pathological per=
sonality type. I had felt myself that he was rather of the eanti
social or asocial group, whereas the other members thought he
represented the sohizoid group more olosely and speoifically they
felt he represented that rare group of schizoid personalities who
might have difficulty adhering to the right, though being able to
distinguish right from wrong. , N

“Seventh orcss-interrogatory: Tell me just what you mean
by e schizoid personality, in lsymen's language.

“"inswers:s A schizoid personality, as we discuss it, is defined
by the liedical Department of the Army as such individuals who react
with unsociebility, seclusiveness, serious mindedness, nomadism,
and often with eccentricity." (Def Ex A, pp 5=6)

Warrent Officer Junior Grade Nellie Hurley, a psychologist stationed
at the 361lst Station Hospital, Tokyo, Japen, gave the accused certain
tosts designed to measure various aspeots of his personality funotion-
ing, The accused’s "IQ" was about 119, which iz supericr. The results
of the tests were transmitted to the sanity board for its consideration

(R 24-26,28,35).

First Lieutenant James J. Hook, 36lst Station Hospital, a psychologist,
‘was present at the time of the sanity hearing by the Board of Officers
‘and recommended to the Board that the acoused be given further psyohietrie
evaluation (R 53,54).

The prosecution introduced into evidence the testimony of several
witnesses relative to accused's behavior prior to this offense.

11
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Fuku lMiyszewa met the accused in Ootober 1949. He was kind to
others. Vhen drunk he drives a car dangerously. On the evening of 25
November 1949 the accused was drunk (R 56-59).

Privete Wlliam Barlow, Supply Compary, Headgquarters and Service
Group, Finance Building, a the accused are in the ssme orgenization.
He met the accused in September 1949. They are friends and “go out to=
gether." The acoused "mixes all right," but when umder the influence
of aloohol he is "more hot tempered." The accused is moody and when
he gets "mad" he goos off by himself and does not say anything to anyons.
He does not indulge in athletios (R 60-68 ).

Privete First Class Demecio Sanchez, Supply Company, Headquarters
and Service Group, lived in the same squad room with asccused and ebout
40 other soldiers. The accused talked to almost everybody and got along
fine with them (R 71).

Private Clifford Campbell worked in the same office with the accused.
The aocused seemed to get along all right with the other persomnnel in
the office. He did his work but did not mix with the others. Hs epe
peared to be somewhet enti-social (R 72 ).

Private First Class Myron Smith lived in the seme squad room with
the accused for about a month immedietely prior teo 25 November 194S. The
accugsed was socieble and made friends easily. The accused appeared to
be a normal person. He played cards a few timcs and appeasred to enjoy
the games (R 74=76). _

The court considered the evidence touching upon accused's mental
condition as an interlocutory question and held that the "accused presently
postesses sufficient mentel cepacity to unlerstesnd the nature of the pro-
ceedings -against him and to intelligently conduoct and cooperate in his
defense” and further held that the "accused was 80 far free from mental
defect, disease or derangement at the time of the alleged offense as to
be able to distinguish right from wrong and to adhere to the right" (R 78).
The aocused then pleaded “not guilty" to the charge end specificstion (R
79). During the introduction =f the prosecution's evidence the accused
changed his plea to "guilty" to the specification except the words Mand
with premeditetion.”™ The meening and effect of this plea was explained
to him (R 96). ’

At the close of the evidence for the prosecution, the defense counsel
requested the court to oconsider ths evidence in the case which pertsined
‘to the mental condition of the accused as evidence for the defense (R 100).

In considering the evidence of accused's mental condition as an
irterlocutory question end then oonsidering it as defense evidence the

12
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court proceeded in an orderly and approved manner (par 112b, MCH, 1949).

The medical officers who examined the aocused agreed that he was
not psychotioe They determined that he had a personality disorder and
classified him as a schizoid personality, however at the time of the of=
fense he could distinguish right from wrong. They also sgreed that the
accused was “sufficiently sane to stand trial," i.e., that he possessed
sufficient mental oepacity to understand the nature of the procesedings
against him end to intelligently odnduct and cooperate in his own defense.
Hs "IQ" was about 119, which is a superior rating. As to the accused's
abllity to adhere to the right at the time of the offense two members of
the Board of Medical Officers who exam'ned him felt that he represented
"that rare grow of schizoid personalities who might have difficulty ade
bering to the right" (underscoring supplied). In view of this opinion
expressed by a majority of the Board the Board did not reach a conclusion
as $o whether the accused could adhere to the right end recommended further
psyohiatrio evaluation. '

Tt was also shown that the accused was drunk on the night of 25
November 1949. .

In CM 319168, Poe, 68 BR 141,172, the Board of Review salds

. "The distinction between the complete defense of insanity -
which hes been caused by excessive drinking and the mitigabing
circumstance of mere drunkenness is well recognized (CM 294675,
Minnick, supra, pe 19). Although voluntary intoxication not
productive of en unsound mind is not a complets defense to the
erime of murder, in military practlice it is properly considered
on the question as to whether aoccused was able Lo entertain the
malicious intent which is an element of that offense. If, a3 a
result of voluntary intoxication, an ascused's intellect is so
obliterated or dulled as to be incapeble of malice aforethought,
his aot of homicide committed during such intoxication is, at
most, voluntary msnslaughter (CM 305302, Mendoza, 20 BR (ETQ) 341).
However, ewven though an accused's deliberative powers are impairsed
by drunkenness tc¢ such an extent that his actions are governed
by passion and hysteria, this fact alone will not serve to reduse
to manslaughter his impulsive, but nevertheless intentional,
taking of human life where such.violence has not been oalled forth
by adequ.te provocation (CM 284389, Creeoh, 15 BR (ETO0) 249,250),
It can hardly be contended in the instant case that deseased, by
any act of hers, provoked the fatal assault made uponr hsr by
accused or that the purported, delusory provoostior existing
only in aoccused’s mind would in any sense be sufficlent to miti-
gate murder to manslaughter (Wharton's Criminal Lew, 12th Ed.,
sec. 543 CM 204790, Hayes, supra).™

13 ‘ -
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In CM 320805, Hamilton, 70 BR 191,155, the Board of Review saids
"It has been uniformly held that an impaired ability to °

adhere to the right, a partial irresponsibility, is no defense

to orime. (CM 289355, Snith, 21 BR (ETO) 25,33; CM 243048, Hall,

1 R (4~P) 2133 CM 246648, Maxwell, 2 BR (ETO) 251,273; CM 274678,

Ellis, 47 BR 271,285; CM 319168, Foe.f

The question of the degres of accused's intoxication and the effect
of his imbibing on his own volition is generally ome of faot for the
court where it appears from the evidence, as in the instant case, the
acoused was capable of retaining in his memory a recollection of the
details surrounding his perpetration of the homicide, and had the
ability to perform acts requiring a high degree of coordination befors,
during and after the cormission of the crime such as driving an auto-

" mobile, firing a pistol, the seeking assistance of a friend in disposing
of the body of the viotim, and the realization that he might be foumd
abroad after curfew while attempting to conceal his connection with the
deceased. We can but conocwr in the implied finding of the court that
the accused was not so intoxicated as to be unable to harbor malice

" prepense in his mind (CM 274678, Ellis, 47 BR 271,286; CM 294675, Minniock,
26 BR (ETO) 11,21; CM 319168, Poe, supras CM 338934, Jones, Jan 1960).

In the instant ocase the mediocal officers who examined the aocused
concluded that at the time of the commission of the offense oharged
herein the accused might have had diffjoculty in adhering to the right.
The court had before it all of the evidenoe, and observed the witnesses
and the asccused. By its ruling on the plea of insanity and by its find-
ings of guilty the ocourt inherently found that ths accused was not af=-
fected by any mental disease or derangement to such an extent that he was
unable, concerning the particular acts oharged to distinguish right from
wrong and to adhere to the right. From our examination of the evidence
‘and in view of the uniform holding that an impeired ebility to adhere
to the right, or & partial irresponsibility, is no defense to crime, we
conclude that there is no reason to disturb the cowrt's findings (CM
338934, Jones, supra, and cases cited therein).

The Charge and Specification

The evidence clearly establishes that sometime during the night of
 25-26 November 1949 in the City of Tokyo, Jepan, Tesko Goto, & female
Japanese, met her death in a manner suggestive of murder. - She had been
shot in the back of the neck and the bullet hed severed her spinal
oolumn. The place where tho bullet entered her body had been probed
with a sharp iunstrumont. The fact that the accused was the person
responsible for her death is shown by his plea of guilty “without pre-
meditation"™ and his extreajudicial statement introduced as Prosecution
Exhibit No. 1, which sets forth in detail the manner in which Taeko

14
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Goto met her deathe While it is axiomatic that an accused cannot be
convicted upon his uncorroborated extrajudicial confession, the evidence
which must be adduced to corrcborate the confession need only show that
the offense charged hed probably been committed. The general rule being
‘that while the corpus delicti need not be proved aliunde the confession
beyond a reasonable doubt or by .a preponderance of the evidence or at

all, nevertheless some evidenoce must be produced to corroborate the
confessiorn and such evidence must touch the corpus delicti (CM 239085,
Jones, 25 BR 41,43). In the instant cese the evidence pertaining to the
finding of the body of Taeko Gecto, the desoriptions of the wounds thereon,
the recovery of the pistol and the accused's plea all tend to corroborste
the accused's confession. Suoh evidence is, in the opinion of ths Board
of Review, sufficient corroboration upon which the court was justified
in edmitting the acoused's confession into evidence.

. "Murder is the uwnlewful killing of a humen being with
malice aforethought. %%

“lialice does not necessarily mean hatred or personal
1ll-will toward the person killed, nor an actual intent to
take his 1ife, or even to take the 1life of anyone. The use
of the word 'aforethought! does not mear that ths malice must
exist for any particular time before commission of thes act, or .
that the intention to kill must have previously existed. It
is sufficient that it exist at the time the aot is committed.

*® * *

"#%x A murder is not premeditated unless the thought of taking
life was consciously conceived and the act or omission by which
it was teken was intended. Premeditated murder is murder com-
mitted after the formation of a specific intention to kill
- someone and consideration of the act intended. Premeditation
- imports substantial, although brief, deliberation or design.
s+s' (MCM 1949, par 179a). .

The record affirmatively shows that the ascused murdered Taeko Goto
beyond all reasoneble doubt. The brutality of the umprowvoked attack
shows unmistakebly that accusedts vicious conduct flowed from an evil
heart bent on misohief. The lew presumes malice from such oruel and
deliberate eots manifesting en utter disregard for humen life (CX
330963, Armistead, 79 ER 201,230). That the accused committed this
murder with premeditation is olearly established by the statements in
his extrajudicial confession wherein he stated that after discharging
his pistol acoidentally he cocked the pistol and placed it nsar the
back of the deceased's head. He then pulled the trigger. Such evi-
dence shows substantial deliberation and design.

15
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7. The reviewing authority designated a United States Penitentiary,
reformatory, or other suoh institution as the place of confinement, and
ordered the prisoner to be committed to the ocustody of the Attorney
General or his designated representative for oclassification, trestment
end service of sentence of this oconfinement. Paregraph 8?2, Manual for
Courts=-Martial U.S. Army, 1949, provides, inter alia,

"If the sentence of a general court-martial as ordered
exeocuted provides for oonfinement, the place of confinement
will be designateds In cases involving imprisonment for 1life,
dismissal and confinement of officers, and the dismissel and
confinement of cadets, the confirming authority will designate
the place of confinement,."

In the instant case, pursuant to the provisions of Article of War 48(c)(2),
the oconfirming authority is the Judiocial Council, acting with the conourrence
of The Judge Advocate Gereral (CM 336706, Pomsda, 3 BR-JC, 209).

8. The record shows the accused to be 26 years of age. He has a
-Class F Allotment of $22.00. He enlisted on 29 March 1948 to serve three
Yearse He has 2 years, 10 months and 20 deys previous servios.

9. The court was legally oonstituted and haed jurisdiotion over the
accused and of the offense. No errors injuriously affecting the substane
tiel rights of the mocused were committed during the triel. The Board of
Review is of the opinion that the record of trial is legally sufficiert™
to support the findings of guilty and the sentence and to warrant con=
firmation thereof. A sentence to death or imprisorment for life is mene=
datory upon conviction of premeditated murder ia violation of Article of

@WA/ ff??ﬁiﬂ&?zk_ ,JeAuG.C.
’W/Q}ﬁ ,.J.A.G.C.

,J.AAG.CO
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

THE JUDICIAL COUNCIL

. ‘ Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

In t}}e foregoing case of Recruit James John Diamond,
RA 32700356, Supply Company, Heasdjuarters and Service Group,
GHQ, FEC, APO 500, upon the concurrence of The Judge Advocate
General the sentence is confirmed and will be carried into

execution. A United States Penitentiery is designated as the

place of confinement.

/Robert Vie Brown, Brig Gen, JAGC Brig Gem, JAGC

Je Le Harbaugh, Jr., Brig Gen, JAGC
Chairman '

21 May 1950 -

-

I concur in the foregoing action.

FRANKLIN P.
llajor General,
Acting The Judge Advocate General

23 P i5 s

( acxo Lo, May 31, 1950).
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JAGK = CM 340733
11 APR 1950

UNITED STATES BREMERHAVEN PORT OF EMBARKAT ION
Trial by G.C.}M., convened at Bremerhaven,
Germany, 24 February 1950. Dismissal,
total forfeltures after promulgation,
and confinement for six (6) months.

Ve

Captain ALFRED H. HEINDORF
(0-499465), Headquarters
Company, 17th Transportation
Major Port.

OPINICN of the BOARD OF REVIEW
Mo AFEE, WOLF and BRACK
Officers of the Judge Advoocate General's Corps

1, The record of trial in the case of the officer named above has
been exemined by the Board of Review end the Board submits this, its
opinion, to the Judicial Council and The Judge Advocate General.

2, The accused was tried upon the following charges and specifica-
tionss .

CHARGE Is Violation of the 95th Article of War,

Specification 12 In that Captain Alfred H. Heindorf, Headquarters
17th Transportation Major Port, did, at Bremerhaven, Germany,
on or about 4 February 1950 with intent to deceive the
Military Police gangway guard of the United States Army
Transport General Sturgis, Private Solon M. Rice, officially
state that fifty (50) cartons of cigarettes which were being
removed from the United States Army Transport General Sturgis,
were being transferred to another Army Transport which state-
ment was known by the sald Captain Alfred H. Heindorf to be
untrue.

Specification 23 In that Captain Alfred H. Heindorf, #*#*, did,
at Bremerhaven, Germany, on or sbout 4 February 1950 wrongfully
and with intent to deceive, direot and cause one Edward H.
Loeser to make a false issue slip which purported to issue
100 cartons of cigarettes to the United States Army Transport
General Patch from the United States Army Iransport General
Sturgis.
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CHARGE II: Violation of the 96th Article of War,.

Specification: In that Captain Alfred li. Heindorf, #**%, did,
at Bremerhaven, Germany, on or about 4 February 150 wrong=-
fully violate parsasgraph 8, Circular Number €8, Headquarters
European Command, dated 25 April 1949, and Article 1, Para-
greph 4, Circular Number 21, Headquarters European Command,
dated 12 September 1949, by importing into Germany 100 certons

~of cigarettes.

He pleaded not guilty to all charges and specifications. He was found
guilty of Charge I and the specifications thereunder and guilty of the
specification of Charge II except the word “importing," substituting
therefor the words “"attempting to import," of the excepted word, not
guilty, and of the substituted words, guilty, and guilty of Charge II.
No evidence of eny previous conviction was introduced. He was sentenced
to be dismissed the service, to forfeit all pay and allowances to become
due after the date of the order directing execution of the sentence, and
to be confined at hard labor at such place as proper authority might
direct for six months. The reviewing authority epproved only so much
of the finding of guilty of Charge II and its specification as involves
findings that the accused did at Bremerhaven, Germany, on or about 4
February 1950 wrongfully violate Paragraph 8, Circular No. €8, Head-
quarters European Command, deted 25 April 1949, and Article I, Paragraph
4, Circular No. 21, Headquarters Buropean Commend, dated 12 September
1949, by attempting to import into Germany fifty cartons of cigarettes,
approved the sentence and forwarded the record of itrial for actiom under
Article of War 48.

3. Evidence for the Prosecution

Between 3130 and 4:00 o'clock on the afternoon of 3 February 1950,
the United States Army Transport General Sturgis docked at Bremerhaven,
Germeny (R 44,48). A short time thereafter the accused and a lr. John
F. Lewis went aboard the transport and talked to Edward H. loeser, Ad-
ministrative Officer of the ship. The accused stated that he was going
to be married and that he wanted some cigarettes to help defray his
wedding expenses. Ifrs Loeser sold 100 cartons of cigarettes to accused
from the transport's post exchange at $1.75 per carton. The ordinary
selling price of these cigarettes was $1.00 per carton. They agreed
that the accused would take the cigarettes off the ship on the following
day. lir. loeser was not authorized to sell 100 cartons of cigarettes to
an individual from the ship's store. On 4 February 1950 the accused
brought two boxes with him to the ship. Ir. Loeser went to the store-
room and placed 50 cartons of oclgarettes in each box. He left the ao=-
cused at the storeroom and returned to his office. M. Loeser testified,



"##x shortly afterward Captain Heindorf came along and
said that they had been stopped at the gangway and he
said he was transferring them to the !General Patoh! for
me, and he asked me to make up a document to support
this.  So I made up a Property Issue slip from our
vessel to the 'Patch! which Captain Heindorf took to

the gangway" (R 46). '

e identified Prosecution Exhibit 2 as the Property Issue Slip given to
accused. He further testifieds

"Q. Well, specifically, in the transfer from the !Sturgis!?
to the 'Patoh' of cigarettes, would you meke that transfer?

"A Let me explain it this way. If a man were transferring
things like that, he would first go to the officer receiving
them, and then have permission of the Superintendent of the
Water Division to transfer a critical item.

“Q You could not receive orders from Captein Heindorf to
transport them?
“A NO, sir.

"Q Then Captain Heindorf had no authority to order you
to transfer cigearettes from the *Sturgis' to the !'Patch'?
"A NO’ Siro

"Q He had no authority to do that?

"A Nobody had suthority over that because I am accountable
financially for it. :

* *

"Q Is it not true that when you were here on 4 February
1950 you could not tremnsfer items from your ship!s store to the
General Patch by an instrument such as Prosecution Exhibit 27

"A Only with approval of the Port authorities.

“"Q Nevertheless, you did voluntarily meke up that?
* * *

"4 I made it up at the suggestion of Captain Heindorf.

"Q  You knew at that time however that Ceptain Heindorf
could not direct you to or had no authority to do that?
"y Yes, sir." (R 51,52)

Subsequent to this event, M. Loeser, Irs Lowis and the aoocused
agreed among themselves that upon investigation of this inoident they
would claim they were transferring the cigarettes to the “Generel Patch" and
that the acouged was merely accormodating lr. Loeser in the transfer of
the cigarettes to the "General Patch" (R 45,46,51,52,55).



(182)

On ¢ February 1950, Johann Bergmann, driver for the “Unit TC
Supply, *#* made a trip for Captain Heindorf at 12:30." Acting under
orders of Captain Heindorf, Johann Bergmann delivered five or six boxes
filled with “shackles" aboard the General Sturgis. The accused then
directed Bergmann to follow him with a wooden box into a room below
the deck. Shortly thereafter Bergmann carried this box from the ship
and placed it in the car which he was driving. He returmed to the ship
and then the accused directed him to take a second box to the car. As
Bergmann was asbout to leave the ship an “MP" soldier asked where he was
going with the box and what was in the box. When Bergmenn indicated
that he did not know what the box contained, the soldier opened the
box. The box contained cartons of cigarettes (R 36~43).

Private Solon M. Rice, Company C, 382d lMilitary Police Service
Battalion, was on duty as “gangway guard of the General Sturgis" on
4 February 1950, About 1340 pem. the accused approached him and stated
that he had something that he would like to bring aboard the ship. He
told the accused that it was all right to bring supplies aboard the
ships The German driver for the aocused brought several boxes aboard
ship with supplies. The driver then came aboard with an empty box and
Privete Rice permitted it to pass because he was informed that the accused
wented the boxe About fifteen minutes later the German driver returned
carrying the box. On this occasion the 1id was nailed in place and the
box was closed. He asked for the “peper work" authorizing the removal
of the box from the ship. There was noc authorizetion available so he
opened the box and found that it contained “approximately 60 cartons of
cigarettes." Thereafter the following ocourreds

"Q Then what happened.

“"A Approximately five minutes later the Captain came up
and I asked the Captain for the paper work for the contents
of the box and he says that he did not have any paper work.

And then I told the Captain, 'You know we don't move things
from aboard ship without proper authorization or paper work.!
Then the Captain spoke to the FX Officer aboard the ship and
asked him for paper work.

* ® [ ]

e Proceed.

“A The Captain said, 'Could I have the paper work you were
going to give me?' The PX Officer answered, !Sure. Coms with
me,! and at that time the Captain and the PX Offiocer disappeared
below the ship. On thoir return, approximately five minutes
later, che Caeptain came back with a pink slip. He opened 1t and
held it up to me, and he said, 'That is for the paper work in
removing the package.' I said, 'No, you will have to wait for
the Officer of the Guard until he gets here.! _

- "LAV MEMBER: Who was the Officer of the Guard?
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"WITNESS: Lieutenant Pierce.

"Q Did the Ceptain make any statements to you?

YA Yo, sir, no direct statements to me except for one
thing. When I asked about the paper work, the Captain said
to me that the supplies were for the 'General Rose.?!

“LAN MIBER: For what?

"WwITNESSs I asked him for the paper work and he said, 'It
is only supplies for the YGemeral Rose.™!

“LAV MuMBERT VWhat were you disoussing at that moment?
"WITNESS: The package containing the cigarettes, the box.

* * . *

“Q Go a.head .

"A When the Officer of the Guard arrived, I reported to the
Officer of the Guard at the gangway and the Officer of the Guard
was then approached by the Captain and they had a conversation
and I don't know the conversation. After that they asked the

© Officer of the Guard to aocompany the Captain, and IMr. Lewis,
below deck to an offioce, that they wanted to talk. Down there
it was so noisey that I could not understand the conversation thet

took place.

%Q VWho was presemt there while this hubbub was bteking

place?
"A The Captain, lir. Lewis, Ir. Loeser the PX Officer aboard

the ship, myself, Lieutenant Pierce, Sergeant Watts, and another
fellow that said he was from the 'General Pateh,' sir, I don't

know his name." (R 13,14)

Special orders prohibit the removal of any supplies from ships withe
out proper authorization from Port officials (R 10-15,19,21,22).

At sbout 1245 pem. on 4 February 1950, First Lieutenant Franklin
., Pierce, Officer of the Guard at the Bremerhaven Port of Imbarkation,
went to the "Sturgis," pursuant to a report received from that ship,
where he met Private Rice and the accused. The accused approached him -

and in effect said,

"x*x There is some misunderstanding on the part of the MP,
and they were traunsferring some cigarettes from the FX of
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the 'Sturgis' to the PX of the 'Patch,' and I have the
paper here, and that mekes it all right or okay."

Concerning this paper, the witnesas stated it was "a purported Property
Issue Slip, an undated Property Issue Slip indicating an issue from the
'Sturgis? to the '"Patch' of 100 cartons of cigaretites, and it was signed
with a signature. I just looked at it shortly. I ocould not identify
the signature® (R 29,30),

"Q Then what happened?

"A Then Privaete Rice acocompanied me off the ship to my
car and just as we were starting to drive off, Captain Heindorf
approached the car, and he either opened the door or talked to
Rice through the open window. I don'% remember whiche. He stated
that he wanted to apologize to Private Rice, and that when he
first contacted Rice at the begimning of this incident, he may
have said the ocigarettes were for the 'General Rose,! but he was
exoited and he did mean the 'Patoh.! And at that time we drove
away and went over to the tPatch.!

* * *

"3 As you werse leaving as the Captain came up to the side
of the Jeep, did he volunteer the statement you just testified
he made to Private Rice, or did Private Rice ask questions?

"A No, sir. He came and opensd the conversation,

"Q And Rioce said nothing to the best of your recollection,
is that right?

“"A Vell, Rice just said, 'Yes, sir, possibly that is what
you meant, but you did say the YRose."'" (R 33,34)

The witness identified Prosecution Exhibit 2, WD AGO Form 446, dated
1 March 1947, which was sdmitted in evidence over defense objeotion, as
the paper shown to him by the accused on the deck of the "Sturgis" (R
30,32), It is headed “Issue Slip" and purports to authorize a transfer
of 100 cartons of cigarettes from the "USAT 'Gen. W. D. Sturgis! to the
Exchenge Officer USAT !Gen. Patch'",

It was stipulated that if Alfredo Suarez, Junior Administrative Clerk,
United States Army Transport General Patoh, were present in court that
he would testify that he is a Department of the Army employee and that
-%he did not authorize any exchange between the Patch and the Sturgis
end that he has no personal knowledge of eny transfer and that he does
not know the accused in this case™ (R 57,58).

It was further stipulated that if Captain Ieo H. lMadison were present
in court he would testify as followsi A

"Thet his name is Leo He Madison, he is a Captain, his
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station is Shipts Complement, New York Port of Embarkation
with duty aboard the USAT General Patoh and that he is the
Assistant Transport Commander on board the U.S.A.Te General
Patch and also in charge of the Vessel Exchange. He knows
nothing about any proposed exchange of cigarettes stocks

from his stores aboard the Patoh for cigarettes from any
other ship. He has not been contacted in any way with any
such proposale. Since he is both the Accountable and the
Responsible Offiocer for these stocks in his Stores no other
person would have authority to arrange for such exchange in
his absence, He does not know Captain Alfred H. Heindorf

of the local port. He does not know Mr. John F. Lewis. @b
does not know Ir. Edward H. Loeser the vessel Exchange Officer
of the General Sturgis. He does not know any of these people
by name. That he drew enough cigarettes by purchase from
LES Branch No 1 at Bremerhaven on 3 February 1950 to balance
his stock of cigarettes brands and to see him back to New
York.* (R 58)

The court took judicial notice of Circular No. 68, Headquarters
European Commend, dated 25 April 1949 (R 36). Paragraph 8 of this cir-
cular reads in part as followss

"8, Movement of Property and Effects. The provisions of
Circular 21, this headquarters, 1949, as changed, which pertain
to the export and import, or movement into and out of Germany,
of property and goods will have full forece and effect in the
US area of control, Germany, on all oocupation persomnnel as
defined herein. The movement of such property and goods in
the possession of occupabtion personnel when entering or leaving
Germany across the international boundaries of the US area of
control, Germany, and the movement of such property and goods
in the possession of US oocupation persomnel aocross the inter=-
netional boundaries of the British and French areas of control,
Germany, unless otherwise limited by those authorities, is ac-
cordingly prohibited except as followsi

a. Movements Having General Authorization. (1),0Ordinary
personal effeots ekcept: '
[ ) * *
(b) Import or export of tobacco products in excess

of two cartons of cigarettes, fifty cigars, or one pound of smoking
tobacco per person."

The court also took judicial notice of Circular No. 21, Headquarters
European Command, dated 12 September 1949 (R 36).

This circuler reads in pertinent parts
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"2. All members of the Armed Forces of this command are
hereby directed to comply with the provisions of Military Governe
ment -Ordinence No. 38, effeotive 12 September 1949, subjectt:
'Prohibited Transactions and Activities,! quoted below, and any
such member who violates the provisions of that Ordinance will
be subject to disciplinary action.

'MILITARY GOVERNMENT ~ GERMANY
UNITED STATES AREA OF CONTROL

Ordinance No. 38

Prohibited Transaotions and Activities

Article I
* R : *

"3, Except as provided in paragraphs 4 and 5 of this
Article or as otherwise authorized by Military CGovermment or
any agency designated by 1t, no person subjeot to this Ordinance
shalls

* » * :
d. Transport, or cause to be transported, into the
United States Area of Control from outside the Western Area or
receive in such Area of Control from outside the Western Area,
or export from the: United States Area of Comtrol to any point
outside the Western Area, any property, .
* *

g, No*l:w:.thsta.ndlnfr the provuuons of subparagraph 3(d) of
this Article, persons subject to this Ordinance may, by transporting
such property on their persons or in their possession, import into
the United States Area of Comtrol from outside the Western Area
or export from the United States Area of Control to any point oute
side the Western Area, the following propertys :

* * *
e. Tobacoo in a quantity not in excess of four hundred
(400) cige.rettes, fifty (50) oigars and one (1) pound of smoking
tobacso."

- 4, For the Defense

John E. Lewis, Marine Superintendent, Transportation Corps, Supply

Depot, Bremerhaven, Germany, went aboard the "Sturgis" with the acoused
on 4 February 1950, He was present when ths Military Police stopped the
German driver with the box of oigarettes. He stated thats

"Q. Will you tell the court just what happened?


http:tobaooo.tt

(187)

“A. I was following the box down the gangway and the MP

‘stopped the driver and wanted to know what it was and I came up
and said it was suprlies that we were transferring. He said,
'letts open the box? and he tried to pick it open and couldn't
and he finally pried it open.

"Qs Exactly what did you tell the MP?
A, T told the MP it was property we were transferring to

another ship, the Rose; I was not sure.

"Q. Then what happened?

“A. That's alle The LP went in and ocalled up the OD.
* *

* .
“Q. Did you see Captain Heindorf later on?
“"A. Yes, it was quite a bit later on.

“Q. Did you see the MP and Captain Heindorf conversing to=

gether?

"A. The 1P was on deck when the Captain came up. I was

standing inside the lounge and they were saying something.
*x

] % I
"Q. Did you hear any conversation?
"A. No, I did not hear any conversation.
* * *
Q. Where did you get the information that box was being trans-

ferred to another ship?

"4, Through Captain Heindorf. He told me that.

Q. He told you that?
"A. THe did.
* * *

“Q.  Mr. Lewis, did Captein Heindorf specifically tell you

that those cigarettes were being transferred?

A, Yes, he said they were being transferred.
* * *
"Q. Did he say, 'ship to ship' or anything of that sort?
“A. No, he said they were transferring property.
* *

*
"3. Did you ever discuss this matter of transfer of cigarettes

to another ship between lr. Loeser and Captain Heindorf?

"A. No, sire.

?

“Q. Did Captain Heindorf ever disouss oigarettes with you

before you started down the gangplank?

“A. No disoussion, just that they were being transferred.

Q. What was being transferred?
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A. The cigarettes.

Q. How many cartons of oigarettes were being transferred?
%A, I don't know. I wasn't informed that." (R 72,73,74)

Mr. Bobby Grunden, a civilien employed as Chief of the Stock Control

. Branech, Transportation Corps Supply Depot Office, testified that on 3
February 1950, he received a request from the U.S. Army Transport General
Sturgis for certain supplies which were delivered to that ship by the
accused on 4 February 1950 (R 76-78).

It was stipulated that if Lieutenant Colonel Charles Everett Capito,

logistiocs Division, Headquarters EWCOM, Germany, were present in ocourt
that he would testify:

"That he has known Captain Alfred H, Heindorf since 1941;
that Captain Heindorf{ worked with Lieutensnt Colonel Capito from
1941 to 1943 end again from 1947 to the latter part of 1948
and that lieutenamt Colonel Capito, during these two periods
hed occasion to observe the performance by Captain Heindorf of
his assigned duties and that his performance was superior.
Lieutenant Colonel Capito was acquainted with Captain Heindorf's
reputation during the two periods of service in which they worked
together and he believes Captain Heindorf to be of good moral
?harac;ter with an excellent reputetion for truth end veracity."

R 79

It was stipulated that if Lieutenant Colonel George W, Barry, Chief,

Plans, Policy end Management Branch, Office of the Chief of Transportation
Division, EWCQM, Germeny, were present in cowt that he would tesicifys

"That he has known Captain Alfred H. Heindorf sinece QOotober
1944; that Captain Heindorf was assigned to the same hsadquarters
as Lieutenant (olonel George W. Barry continuously from Qoctober
"1944 until Captain Heindorf was transferred to the Bremerhaven
Port of Fmbarkation, with the exception of two periods of seven
and nine months respectively; that for a portion of said time,
during the ysar 1946, Ceptain Heindorf served under Lieutenant
Colonel George W. Barry as Supply Officer, and in the opinion
of Lieutenant Colonel Barry, he is an excellent Supply Officer;
that Lieutenant Colonel Barry observed Captain Heindorf's per-
formance of his assigned duties during ths period when they were
assigned under the seme headquarters, and his performance in the
opinion of lieutenant Colonel Barry was comnscientious and efficient,
ILieutenant Colonel Barry also knew Captain Heindorf soocially, and
has never hed reason to doubt his word or to question his integrity
as an officer and a gentleman.® (R 79)

10
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The ocourt received in evidence the following letter of obmnenda.-
tions . '

"HEADQUARTERS
BREMERHAVEN PCRT OF EMBARKAT ION
EUROPEAN COMMAND
Office of the Commanding General

16 January 1950
SUBJECT: 1letter of Commendation

TO: Capt A. H, Heindorf, ASN 0459465
TC Supply Depot
Headquarters
Bremerhaven Port of Bmbarkation
APO 69, US Army

"I wish to express my appreciation of a job well done
in conneotion with yowr work as a member of the judging teams
in the Bremerhaven phese of ths EUCOM Supply Econamy Come
petition. The sohedule of inspections added to your normal
duties required many extre hours of worke. TYour zeal and
enthusiasm in fulfilling the mission of selecting the out-
standing members among the units of this Command under these
conditions reflect the highest standard of dubty well performed.

/s/ Charles D. W. Canham

/t/ CHARIES D. W. CANHAM
Brigadier General, US Army ~
Commanding® (Def Ex A)

" The accused was warned of his rights as a witness and elected to
testify comncerning Specification 1 of Charge I, and relative to his
gservioe and other matters in mitigation., He testified as follows:

Q. Did you have any conversation with the gangway guard
at ebout that time?
“A. Some, yes.

+ ®™Q, When was the first time you had a conversation with

him?
“A. ‘Just subsequent to talling to Mr. Lewis,

Q. Just prior to having this conversa‘bion with the gangway

guard, where were you?
p, I was talking to Mr. Lewis on the deck.

11
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» “Q. And how did you get to speak to the gangway guard?
. "A. Mre Lewis told me what had happened and I walked over
to the gangway guard.

"G. Vhat was said between you?

A, The first thing I said to the gangway guard was, *What
is the trouble?' He replied that items could not be removed fron
the vessel without proper authority and at that time I replied,
'Yes, I am aware of that! and 'Excuse me a minutet.

“Q, Then what happened?
®4., Then I left hime. That was the total of the conversation.

"3, Vas that the total conversation at that time?
“"A. At that time, yes.

. Did you see him again?
“A. Yes, in the cabin of kir. loeser.

"Q. Did enything occur between you and him at that time?
“A, Lieutenant Pierce had the issue slip in his hand and
made a remark that these things were going to the Patch.

"Q. Lieutenant Pierce made that remark?
"A. Yes. The MP stepped up and interrupted and said, 'The
Captain told me they were going to the Roset,

"Q. Did you say anything? :
"A. Yes, I promptly denied it because I kmew I didn't sey it.

Q. Did you have any other conversetion in that respect?
"A. Yes, I left the boat immediately after the MP and Lieu-
tcnent Plerce.

"Q. . Vihere did you go?
"A. My oar was parked a short distance from lieutenant
Plercet's car. '

"Q. What happened then?

"A. I realized than I had entagonized the NP and had been
pretty ebrupt and I walked over to the door and opened the door
of the cer and Lieutenant Pierce and the MP were in the front
seat of the car and I stated at that time that I was sorry and

- I did epologize to the I and that with so many people telking, it
was very easy to misunderstand what someone else sald, and that's
as near as I can recall the words I used.

Q. Did you have any other conversation with the MP guard at
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that time or was that the substance of the entire conversation
with him? That is, relative to the transfer of supplies?

“"A. -Well there was.... when I brought the paper up to the
m. o ®

* * *

“Q. Did you tell him at any time.in response to any of his
questions that fifty cartons of cigarettes were being removed from
the ship to be transferred to another transport?

“"A. No, I did not.

"Q. Captain, how long have you been in the Army?
"A, Twelve and one-half years astive duty and twenty-one,
altogether. Nine years in the National Guard,

"Q. How old are you?
A, Forty~nine.

Q. How much of that service was enlisted and how much
commissioned?

“"A. Approximately fourteen years enlisted and seven years
end five months commissioned.

“ee THow lo-ng have you been in the Eurppean Command?
“"A. Three years and three months.

"Q. Where was your service prior to that time?

YA, Prior to that time I was in Sixth Army Headquarters in
San Frencisco, as Supply Officer, Training Division, prior to
that Post S-4, Lathrop, California at the reassignment point and
prior to that P and C Officer at the Pasco Reassigmment ocenter.
That's commissioned.

"d. Have you ever been disoiplined or ever had ocoasion to
be disciplined for any matter in your military career?
", None. ;

3. Yowr record is olear in that respect?
"A It is, absolutely." (R 81,82 end 83)

5. Disoussion

In the interest of clarity the specifications and charges will be
discussed in reverse order.

Specification, Charge II

The evidenoe shows that on 3 February 1950 the acoused boarded ths
U.S. Army Transport General Sturgis, which was docked at Bremerhaven,
Germany, and purchased 100 cartons of cigarettes from Edward H. Ioeser,

)

13
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Administrative Officer of that ships On 4 February 1950, aided by

the driver of his wvehicle, he proceeded to transfer these cigarettes
from the transport to his wvehicle in two separeate boxes which he
furnished for that purpose. One of these boxes, contalning 50 ocartons
of cigarettes, was intercepted by a guard stationed at the gangplank
on the ship because its removal from the ship was not shown to have
been authorized. Directives promulgated by the Commanding Beneral,
European Command, and published in Ciroular Number 68, Headquarters
European Commend, dated 25 April 1949, and in Circuler Number 21 of
the same headquarters, dated 12 September 1949, prohibit occupation
personnel from importing or exporting cigarettes in a quantity in
excess of 400 cigarettes or two cartons of cigarettes into or out of
the United States occupied area of Germamy without proper authority
from the officials of the military govermment. The cowrt took judicial
notice of the foregoing circulars, copies of which are attached to the
record of triale The ocirculars, being directives of the Commanding
General, Buropeen Cormand, became a part of the written military law

of that command on the dates of their promulgation and the accused weas
chargeasble with knowledge of their contents (CM 319858, Correlle, 69

ER 183,203, and cases cited therein). Since the circulars permit the
importation or exportetion of only two cartons or 400 cigarettes, it
follows that the importation of cigarettes in excess of two cartons
into the United States ooccupied areas of Germany without proper authority
would cogstltute & violation of these clroulars (CM 329445, Benezette, 78
BR 37,40

Although the evidence indicates that the accused purchased 100 cartons
of oigerettes on board the Transport General Sturgis for his personal use
within the European Command and that such purchase was made without lawful
authority, proof of the specific number of cartons removed or attempted
to be removed from the ship by the aocused is limited to the 50 cartons
of cigarettes intercepted by the guard on the gangplank of the ship. As
to the 50 cartons of cigarettes so intercepted, the evidence shows oclearly
that the accused attempted to transfer them from the ship and, although
he was thwarted in his effort, his overt attempt to effect such removal
by false and deceitful meens is, in the opinion of the Board of Review,
an attempted violetion of the alleged ciroulars.

It was alleged in this specification that the aoocused wrongfully
violated the above circulars "by importing into Germany 100 cartons
of cigarettes." The court in its flndlngs of guilty of this specifica=-
tion exoepted the word importlgﬁ therefrom end substituted therefor the
words "attempting to import. The reviewing authority approved only
so much of the findings of guilty as involve findings that the accused
did at the time and place alleged wrongfully violate the clroulars "oy
abttempting to import into Germeny 50 cartons of cigarettes.' ’

The findings as thus approved purport to hold that an attempted

14
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importation of cigarettes oconstitutes a violation of the alleged cir=-
culars. The circulars, however, do not denownce abttempts as violations
thereof. Consequently, the findings, as approved by the reviewing authority,
are not warranted. However, since the proof shows conclusively that the
accused wrongfully attempted to comiit en act denoumced by the circulars
we conclude that the evidence is legally sufficient to support fihdings

of guilty of the lesser included offense of an attempt to violate such
circular (MCM 1949, per 183c, Attempts). Aocordingly, the Board of Review
is of the opinion that the evidenoe is legally sufficient to support only
so much of the specification as involves a finding that the accused did

at Bremerhaven, Germany, on 4 February 1950, wrongfully attempt to violate
Paragraph 8, Circular Number 68, Headquarters, European Command, dated 25
April 1949, end Article 1, Paragraph 4, Ciroular No. 21, Headquarters
European Command, dated 12 September 1949, by attempting to import into
Germany 50 cartons of cigarettes,

Specification 2, Charge I

In support of this specification the evidence shows that at the
instence and request of the accused, Edward H, Loesser prepared an issue
slip on WD AGO Form 446 of 1 March 1947, whereby it appeared that the
United States Army Tranmsport Sturgis was tremsferring 100 cartons of
cigarettes to the Exchange Officer of the United States Army Transport
General Patch. The evidence also shows that this issue slip was prepared
at the request of the aocused with intent to deceive the gangway guard
on the General Sturgis in order to accomplish the unauthorized removal
of the 100 cartons of cigarettes purchased by the sccused from . loeser.

The evidence shows clearly that the cigarettes in question were not
intended to be transferred from the Tramnsport Sturgis to the Transport
Patch and that the issue slip was deliberately made to ocircumvent the
established regulations of lawful authority. This issue slip was there=-
fore false amd both lMr, Loeser and the accused kmew it to be false. That
such slip was prepared with an intent to deceive is amply shown by the
faot that the accused presented it to Private Rice, the gangway guard
eboard the General Sturgis, after the cigarettes were intercepted by
the guard and after the aocused was advised that their removal from
the ship could not be permitted without proper authority from Port
officials (CM 329503, Frith, 78 BR, 83,90).

Specification 1, Charpge I

In this specification it was charged that the accused on 4 February
1950 with intent to deceive the Military Police gangway guard of the
United States Army Transport General Sturgis, Private Solon M. Rice,
officially stated that 50 cartons of cigarettes which were being removed
from the United States Army Transport General Sturgls were being trans-
ferred to another Army Transport, which statement was known by the accused
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to be untrue.

Private Rice testified that after he had intercepted the box con=
taining approximately “60 cartons" of cigarettes at the gangplank of
the General Sturgis he asked the accused for the “paper work" authorizing
the removal of the box from ths ship. The aocused stated that the
supplies were for the “General Rose." Thereupon the accused asked the
Post Exchange officer of the ship (Mr. Loeser) for the papers which would
authorize the removal of the ocigarettes from the ship. IMr. Loeser said,
“Sure," and at that time the accused end Ir. Loeser “disappeared below
the ship." In about five minutes the accused returned and presented %o
Private Rioce a pink "issue slip," saying, "This is for the paper work
in removing the package." This issue slip was the one discussed in
Specification 2 of Charge I.

Lieutenant Pierce, as Officer of the Guard, oconfiscated the cigarettes
and made notes concerning the inoident. ILieutenant Pierce and Private
Rice left the ship, and as they were seated in an automobile the accused
came over and talked to Private Rice. He stated that "he wanted to
apologize to Private Rice, and that when he first contacted Rice at the
begimning of this incident, he may have said the cigarettes were for the
'General Rose,! but that he was exocited end he did mean the 'Patch.'™

The accused denied that he told Private Rice that the cigarettes
were being removed from the ship to another transport. He also testi=-
fied that after leaving the transport, "I realized then I had antagonized
the MP and had been pretty abrupt and I walked over to the door ##* of
the oar *** and I stated at that time that I was sorry and I did apologize
to the MP and that with so many people talking, it was very easy to mis=-
understand what someone else said **#." Notwithstanding such denial by
the aocused, however, the evidence is undisputed that the accused, in an
effort to remove the cigarettes from the Transport Sturgis, gave Private
Rice the "issue slip" which purported to authorize the transfer of 100
cartons of cigarettes from the Transport Sturgis to the Exchange Officer
of the United States Army Transport General Patch. Furthermore, it is
clearly shown that the issue slip was false and that the accused prooured
it to be made falsely in order to obtain the removal of the cigarettes
for his own personal use and not for transfer to the Transport General
Patohe Under such circumstances the presentation of the false issue
slip to Private Rice was as effeoctive to constitute an offense of making
a false official statement as if the accused had orally uttered the
false statements therein contained to the gangway guard. (CM 315736,
Risoli, 65 BR 91,95; CM 270061, Sheridan, 45 BR 190.)

In the opinion of the Board of Review the evidence establishés
that the accused made the false official statement as alleged in this
specification.
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The intent to deceive may be inferred from the circumstances. It
was shown that Private Rice, in questioning the accused regarding his
authority for the removal of the cigarettes, was performing his duties
as military policeman. Consequently, the accused's presentation of a
false statement to a military policeman in the line of and pertinent
to such duty renders it an official statement. The making of a false
official statement with intent to deceive is a violation of Article of
War 95 (CM 280335, Alexander, 53 BR 177,180, and cases therein cited.

6« Department of the Army records show the accused to be 49 ysars
of age and married. He graduated from grammar school. In civil 1life he
was variously employed as a machine helper, a potter, a furnace oleamner,
salesnan and in advertising and sales promotion as well as a civilian
employee of the Army. He served in the California National Guard from
17 March 1928 to 17 March 1929 and from 19 November 1932 to 27 December
1940. On 8 Ocotober 1942 he was commissioned a temporary first lieutenant,
Army of the United States. On 16 kay 1945 he was promoted to- captain.
He was selected for appointment to the grade of warrant officer (junior
grade), Regular Army, on 15 November 1948. He is entitled to wear the
Americen Theater ribbon, Army Commendation ribbon and World War II
Viotory medal. His efficiency reports show two “Superior" and three
"Excellent" ratings for the period 1 July 1944 to 30 June 1947. His
overall efficiency ratings ares 067 for the period 1 July 1947 to 15
September 1947; 060 for the period 16 September 1947 to 31 March 1948; 091
for the period 10 April 1948 to 30 September 1948, 113 for the period 10
October 1948 to 14 December 1948.

7. The ocourt was legally oonstituted and had jurisdiction over the
asccused end of the offenses. No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial. - In the opinion
of the Board of Review the record of trial is legally sufficient to support
the findings of guilty of Charge I and the specifications thereunder,
and legally sufficient to suppor% only so much of the specification of
Charge II as finds that the accused did at the time and place alleged
wrongfully attempt to violate Paragreph 8, Circular Number 68, Headquarters
European Command, dated 25 April 1949, and Artiole 1, Paragraph 4, Cirocular
Number 21, Headquarters Buropean Command, dated 12 September 1949, by at-
tempting to import imto Germany 50 cartons of cigarettes and legally suf-
fiocient to support the finding of guilty of Charge II and legally sufficient
to sustain the sentence and to warrant confirmation of the sentence. Dig-
missal is authorized upon conviotion of a violation of Article of War 96
and is mandatory upon conviction of a violation of Article of War 95.
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DEPARTMENT OF THE ARMY
(196) Office of The Judge Advooate General

cy 3Lp, 733 THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps
In the foregoing ocass of Captain Alfred He Heindorf,
. 0-499465, Headquarters Company, 1l7th Transportation Major Port,

upon the concurrence of The Judge Advocate Gemeral, only so

much of the findiag of guilty éf t.he‘ specification of Charge II
is approved as involves a finding that the acocused did at the
place and time alleged 'rangfuily attempt to ﬁolate the
directives alleged by attempting to import into Germany fifty
cartons of clgarettes. The sentence is confirmed a.ndb will be
carried into exeoutione An appropriate guardhouse is designated '

as the place of confinerent.

f\/ I —tn S 2 R 'L;.;.,._k“ ;"

obert We Brown, Brig Gen, JAGC E. B. lﬁck 11mit, Brig Gen, JAGC

26 April 1950

I oomour in the foregoing sctione

/;”'
A2
fr'v’c“"" -y
E. M. BRANNON
Major Gemeral, USA

- ) The Judge Advocate General
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JAGH CM 34,0886

UNITED STATES UNITED STATES ARMY FORCES ANTILLES

)
)
V. ) Trial by G.C.}M., convened at
) Fort Buchanan, Puerto Rico,
) 6,7 iarch 1950. Dismissal,
) total forfeitures after pro-
) mulgation, and confinement for
) three and one-half (33) years.

Captain RAFAEL H. DOMINGUEZ
(0-387668), liedical Company,
65th Infantry Regiment, Losey
I"ield, Puerto Rico.

OPINION of the BOARD OF REVIEJ
HILL, BARKIN, and CHURCHWELL
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General and the Judicial Council.

2. The accused was tried upon the following Charge and Specifica-
tions: '

CHARGE: Violation of the 93rd Article of Wwar.

Specification 1: In that Captain Rafael H. Dominguez, Medical
Company, 65th Infantry, Losey Field, Puerto Rico, did, at
Losey Field, Puerto Rico, on or about L January 1950, with
intent to do him bodily harm, commit an assault upon First
Lieutenant Paul E. Mitchell by feloniously and willfully
striking the said Lieutenant Mitchell with a pistol and
his hand and kicking him with his foot.

Specification 2: In that Captain Rafael H. Dominguez, Medical
Company, 65th Infantry, Losey Field, Puerto Rico, did, at
losey Field, Puerto Rico, on or about L January 1950, with
intent to commit a felony, viz: murder, commit an assault
upon First Lieutenant Paul E. Mitchell by feloniously and
willfully pointing a dangerous weapon, to wit: a pistol,
at him, the said Lieutenant Mitchell, and attempting to
shoot him, the said Lieutenant Mitchell, with the said

pistol.

The accused pleaded not guilty to the Charge and its Specifications.
He was found guilty of Specification 2 of the Charge and the Charge.
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He was found guilty of Specification 1 of the Charge, except the words
"striking the said Lieutenant Mitchell with a pistol and his hand and
kicking him with his foot," substituting therefor respectively the words:
© Ustriking at the said Ideutenant Mitchell with a pistol, and striking
the said Lieutenant Mitchell with his hand and kicking him with his foot,"
of the excented words, Not Guilty, of the substituted words, Guilty. No
evidence of previous convictions was introduced. He was sentenced to be
dismissed the service, to forfeit all pay and allowances to become due
after the date of the order directing execution of the sentence, and to
be confined at hard labor at such place as proper authority may direct
for ten years. The reviewing authority approved the sentence, but
reduced the period of confinement to three and one-half years, and for-
warded the record of trial for action under irticle of “ar 48.

3. TFvidence.

a. For the prosecution.

The accused, Captain Rafael H. Dominguez (0-387668) 1€, Commanding
Officer, Hedical Company, 65th Infantry Regiment, Losey Field, Puerto
Rico, at approximately 06L5 on i Jamary 1950, went to Ssrgeant Colons
room and awakened him. Accused, crying and emotionally upset, told
the sergeant that someone had killed his dog. Sergeant Colon dressed
and went to the dispensary with him. There the accused, still sobbing,
placed the dead dog in his car and left (R 11, Pros %x 1). The accused
then went to the Bachelor QOificers! (uarters where he told Lieutenant
Cassellas-Rojas that his (the accused's) dog had been purposely killed
and asked the Lieutenant for a pistol, stating that he wanted to kill
some dogs. The accused left when Lieutenant Cassellas-Rojas informed
him that he did not have a pistol (R 12, Pros Ex 2). At about O7L5 the
accused went to the quarters of First Lieutenant Paul E. Mitchell, the
victim of the assault, and asked for him, but was told by Mrs. Mitchell
that her husband had gone to his office (R 23).

Lieutenant liitchell testified that about 0740, L4 Jamary 1950, he
was sitting on the front seat behind the steering wheel of his car
parked with the front end facing and almost touching the side of the
Fngineer Office at Losey Field,with the left side of his car about ten
feet from the entrance door to the office (R 25,33, Pros Ex 3). The
left front door was open and his feet were on the running board. On
the front floor of the car beside him was a shotgun which he believed
to be unloaded (R 25,26,30,65). The accused drove up sveedily in a car,
stonped abruptly, went over to Mitchell's car, threw his dead dog on
Mitchellts lap and said to him "Kill my dog, will you' (R 24,25,26,30,
35,41,65). Iitchell heaved the dog back. out of the car, telling accused
that he did not kill his dog. He tried to reason with the accused but
to no avail (3 37,31,L40,41). The accused pointed a caliber .45 United
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States Army pistol with his finger in the trigger guard at Mitchell's
stomach, meanwhile working the slide of the pistol and shouting at
Mitchell to get out of the car (R 26,27,41). The pistol did not fire,
'so the accused stepped forward about one half pace, grabbed the front
of Mitchell's shirt and attempted to pull him out of the car, breaking
several buttons on the front of Mitchell!s shirt. He kicked Mitchell
"skinning! his left shin in two places, causing it to bleed (R 26~28,
32,38,40,42). The accused, after making another futile attempt to fire
the pistol, opened the left rear door of Mitchell's car, zot into the
back seat and in a crouching position behind Mitchell tried to strike
him witn the pistol, his finger "still on the trigger guard," but
Ifitchell warded off the blows with his arm (R 28,29,32,43,l4). The
accused then got out and went toward the rear end of the car and Kitchell
Jumped out: of the left front side of the car and dashed to the Engineer
Office. Just as he was in the doorway of the office Mitchell heard two
or three shots fired (R 14,15,16,17,21,29,33,39,4L,66). 1itchell hid
behind a door in the Engineer Office. The accused entered the office
carrying a pistol and a shotgun and went past the door where he was
hiding whereupon Mitchell ran out of the office. About fifteen or
twenty minutes later lMitchell saw the accused at Post Headquarters
where the accused said to him *] will get you, you bastard" (R 16,38,

L3,51).

. Examination of Mitchell's car revealed that one bullet struck the
outside of the door post between the front and rear doors on the rignt
side and another struck the outside of the car near the rear end of
the right side, about eighteen inches behind the rear door just above
the fender. The bullet holes were in the general line to the doorway
through which Mitchell went to get to the Engineer Office (R 22,31,33;
Pros Ex 3). \

Two civilian employees of the Post Engineer Office testified sub~
stantially as follows:

On the morning of L, January 1950 at about O7L5 someone was heard
to say #You killed my dog, get out, I want to kill you." They observed
the accused had a pistol in his hand, pointing it at Lieutenant Mitchell,
at the same time he was kicking Mitchell and slapping him with his left
hand and telling him to get out of the car. The accused then got in
the back part of the car where he pulled Mitchell's hair. Then accused
nroceeded around the back of the car to the right side. Lieutenant
Iitchell shouted, "Open the door," then ran to the Engineer Office.

As Mitchell was leaving the car and heading for the office some shots
were heard. The accused was asked to desist but said "This is not over
vet. Leave me, he kill my dog, I am going to kill him" (R 62,69,73,74,

T7,79,82).

Second Lieutenant Jose Vera, Jr., the provost marshal, in his
stipulated testimony, stated that he saw the accused at the dispensary
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at about O745 the Lth of January. The accused was armed with a caliber
.45 pistol and a 12-gauge shotgun and "appeared to be highly excited,
nervous and emotionally upset" and stated to Lieutenant Vera that "Lieu-
tenant Mitchell killed his dog and that he was going after him." The
accused refused to hand over the weapons to Lieutenant Vera. Shortly
thereafter Vera removed the shotgun and five 12-gauge shells from the
accused'z)car, which was parked in front of Post Headquarters (R L48,59;
Pros &

Lieutenant Colonel George W. Childs, 65th Infantry, Losey Field,
Puerto Rico, saw the accused on the morning of L Jamuary 1950, at
Captain Renault'!s quarters where accused had been searching for idtchell.
Accused appeared very angry and was armed with a pistol. Childs ordered
him to go to Post Headquarters where accused's pistol was taken from
him. The pistol contained one live round in the chamber and three live
rounds in the clip. At about 1400 hours the same day, Colonel Childs,
the Post Commander, Mitchell and the accused, met in the Post Commander's
office, where the accused was informed that Lieutenant Mitchell did not
shoot his doge The accused replied that he "might as well be hung for
a sheep as a goat. I made a mistake once but I wont make it twice? (R

46,L7,48,51,52).

The defense made a motion to dismiss Specification 1 (assault with
intent to do bodily harm), on the ground that "the minor things alleged
in Specification 1 of the Charge would be merged with the offense of
‘intent to commit murder, one minor offense and another more serious
offense, all part of the same transaction.® The motion was denied (R

62,83,84).

b. For the defense.

The rignhts of the accused as a witness were fully explained to him
by the defense counsel and he elected to remain silent (R 84,115). .

Major Philip M. Rellly, MC, 326th Station Hospital, Losey Field,
Puerto Rico, who is not a psychiatrist, testified that he saw the
accused for five minutes on the morning of L January 1950 at approximately
0800 hours. At that time the accused was in a high state of emotion.
Reilly asked the accused a question and received a reply which was not
responsive. Reilly concluded that the accused at that time could not
distinguish between right and wrong. He based this opinion on his
observation of the accused'!s physical appearance at the time he saw
him and the unresponsive reply he received to his question (R 55,56,

57,58).

Dr. Carlos J. Dalmau, MD, San Juan; Puerto Rico, having qualified
as an expert on psychiatry, testified in substance as follows. He is
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a psychiatrist at Rodriguez General Hospital. On 10 Jamary 1950 he
xamined the accused at the request of Colonel Davidson who is chief

of Medical Service, Rodriguez General Hospital. Dr. Dalmau requested

and obtained a "case history" of the accused, which was taken by a
psychiatric social worker (R 85,86). Dr. Dalmau's evaluation of accused's
mental condition at the time of the alleged offense was that it is ques~
tionable whether the accused could distinguish between right and wrong,
but definite that he could not adhere to the right. Dr. Dalmau stated
"it 1s possible for a person to be able to distinguish right from wrong
and yet bs unable to adhere to the right," "Because he is motivated by
unconscious impulses backed by an emotional reaction of such intensity
that unfortunately the man has nothing to do with his emotional reactions,
they cannot be controlled either intellectually or rationally" (R 91).

The witness was then cross-examined by the prosecution as follows:

*3. Do you, when you say that he could not adhere to the right,
do you mean that he was acting under an irresistible impulse?
A. By irresistible impulse you mean unconscious motivation, an
impulse he could not contrcl, yes it was irresistible." (R 92)
* * *
Q. Would you say that the irresistible impulse was caused solely
by mental disease?
A. Solely by mental derangement, yes," {? 95)

Dr. Dalmauts certificate relative to the exanmination of the accused
dated 19 Jamuary 1950 stated:

"Psychiatric examination of Capt. Rafael H. Dominguez reveals
the following findings:

"He presents an arrest in his emotional development at about
an age of six years old. This emotional immaturity is characterized
by childish attachment to objects and an inability to displace his
love to mature love objects. The death of his mother about that
age appears to be the determining factor of this arrest.

"Je describes his relationships with his dog as if it were
a human beinz; he talked to him and the dog cried or laughed;
wherever he went the dog accompanied him. According to the
fathert!s statements he loved that -dog more than he loved his
father. This dog meant a displacement and fixation of his love
drives. The mement the dog was killed he saw 'a deliberate,
willful, malicious!' attack to this love object. It is important
at this point, that he unconsciously makes his father responsible
for the death of his mother and that at the time of the death of
the mother the patient kissed her and embraced her repeatedly.
wondering why the father did not do the same thing.

"According to the statements of the patient his only purpose
in taking the dog to Lt. Mitchell was to have him kiss the dog,
in other words, to recognize in the dog a symbol of what it meant
to him.

5
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"The emotional reaction was of such an intensity that there
are memory lacunae. There is a definite parallelism between the
death of the mother and the death of this dog, except that at the
latter his desire for revenge could be overtly manifested.

"1. At the present time the individual can distinguish
right from wrong, can adhere to ripght and stand in his own defense’

12, It is questionable whether at the time of the
alleged offense he was able to distinguish right from wrong.

"3, At the time of the alleged offense he could not
adhere to ricght.

DIAGHOS1S:

"Schizoid personality manifested by seclusiveness, blocking
of interpersonal relationships and fixation of emotional attach-
ments at a very immature level." (Def Ex 4)

The stipulated testimony of Dr. R. Hernandez, MD, and the testi-

mony of Dr. Luis M. Morales, D, both of whom are qualified psychiatrists, .
‘was similar to that given by Dr. Dalmau (R 100,103,104,106-112; Def Rxs

B,C). , '

"c. Rebuttal for the prosecution.

Prior to the trial a Board of lledical Officers was convened to
examine into accused!'s mental condition in accordance with paragraph .
111, ¥anual for Courts-Martial, 1949, and its report was received in
evidence (R 115) as Prosecution Exhibit 7. The Board found:

"a, That the accused at the time of the alleped offense
was 'so far free from mental defect, disease or derangement as
to be able concerning the particular act charged to distinguish
right from wrong.!

"b. That the accused at the time of the alleged offense was
'so far free from mental defect, disease or derangement as to be
able concerning the particular act charged to adhere to the right.!

#c, That the accused does possess sufficient nental capacity
'intelligently to conduct or cooperate in his defense.!" (Pros Ex

7).

The Board considered the psychiatric reports submitted to it by defense
witnesses, Dr. Carles J. Dalmau, Dr. Iuis ). Morales and Dr. R. Hernandez.
Dr. Morales and Dr. Dalmau were present and testified before the Board.
The Board also considered the report of psychiatric examination contained
in the deposition of Colonel George E. Hesner, MC, Retired, a witness

’



for the prosecution. Colonel Hesner is superintendent of Corozal
Hospital, Corozal, Canal Zone, and his medical specialty is neuro-
psychiatry. He examined the accussd almost daily from the 2nd of
February 1950 until the 12th of Februsry 1950. He states that the
accused at the time of the incident was so far free from mental defect,
derangement and disease as to be able to distinguish right from wrong
and that he was able to adhere to the right (Pros Ex 8).

L. Discussion.

The court properly overruled a defense motion that Specification
1 be dismissed on the ground that "the minor things alleged in Specifi-
cation 1 of the Charge would be merged with the offense of intent to
commit murder." It is the duty of the court to make a finding upon
each charge and specification submitted to it by the convening authority.
‘The accused was found guilty under separate specifications of assault
with intent to commit bodily harm, and assault with intent to commit
mirder. It may be contended that the two offenses charged arose out
of the same transaction. However, the accused was in no wise prejudiced
since it is clear that he stands punished for his crime only in its
most important aspect (CaM 122371 (1918); cM 129104 (1919) Dig Op JAG
1912-40, page 2943 CM 321915, ikCarson, 70 BR 411,418).

There is abundant evidence in the record of trial to establish
beyond a reasonable doubt that the accused committed the offenses as
alleged in the specifications. As to Specification 1 there is unrefuted
evidence that the. accused kicked lieutenant Mitchell on the 'shins, hit
him on the face and struck at him with a pistol with his finger in the
trigger guard. The intent to do bodily harm may be inferred from the
character and extent of the assault, which could reasconably and fore-
seeably accomplish no other result. As to Specification 2 it is equally
well established that the accused pointed a caliber .45 pistol at Mitchell
and attempted to shoot him. While at point-blank range and with his
finger in the trigger guard the accused pointed the pistol at Mitchell's
‘stomach and worked the slide. His intent to murder }Mitchell can be
inferred from these facts and, further, from the fact that the weapon
was discharged two or three times in Mitchell's direction, as shown by
the location of the bullet indsntations on Mitchell's car. MNoreover,
the accused!s determined and angry pursuit of Mitchell and his assault
upon him, together with the statements made by accused to Mitchell and
the others, clearly manifest such an intent.

5. lental responsibility.

There remains for consideration the question whether the medical
testimony adduced in this case creates reasonable doubt as to ‘the
accused's mental responsibility at the time of the offenses.
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The legal standard of mental responsibility under military law is
stated in the lianual for Courts-Martial as follows:

"A person is not mentally responsible in a criminal sense for
an offense unless he was, at the time, so far free from mental
defect, disease, or derangement as to be able concerning the
partlcular act charged both to distinguish right from wrong
and to adhere to the right." (1CL, 1949, Par. 110b)

The standard for determining mental responsibility in military law includes
not only the concept involved in the traditional right and wrong test,

but also the more liberal concept involved in the so-called irresistible
impulse test. The first concept recognizes that a person without appre-
‘ciation of rightness or wrongness of an act camnot have a criminal mind

or formulate criminal intent. The second concept recognizes that, if

a person, because of mental illness, is deprived of the power of choice

or volition, he does not possess the mental attitude and freedom of

choice essential to criminal responsibility (Par. 2, Technical Bulletin,
Med 201, WD 1 Oct L5). :

After a question has been raised as to the mental responsibility of
an accused, the burden is upon the prosecution to prove beyond a reason-
able doubt that he is mentally responsible, and if, upon a consideration
of ail the evidence, there is a reasonable doubt as to the sanity of
the accused, he is entitled to an acquittal (CM 294675, Minnick, 26 BR
(ET0) 11; Ci 31,876, Rollinson, 6l BR 233,242).

Three qualified psychiatrists testified for the defense that in
their opinion the accused was nct mentally responsible at the time he
committed the offenses “obecause he was motivated by unconscious impulses
backed by an emotional reaction.” On the other hand, the Board of Offi-
cers appointed pursuant. to Paragraph 111, Manual for Courts-Martial,
19,;9, reached the conclusion that accused at the time of the commission

- of the offense was so far free from mental defect as to distinguish
right from wrong and to adhere to the right. Dr. George E. Hesner, MC,
Retired, Superintendent of Corozal Hospital, Canal Zone, who has had
more than thirty-one years experience as a psychiatrist in the military
service, agreed with the conclusions of the Board of Medical Officers.

The defense testimony raises a question as to whether the accused
wag controlled by an irresistible impulse. In order to be a defense to
a crime an irresistible impulse must be the result of true insanity,
that is, a mental disease or disorder which completely robs the actor
of his will (CH 319168, Poe, 68 BR 1,1,170,171; CM 271889, Barbera,

L6 BR 212,215). There is no rule of evidence which requires that the
testinony of expert witnesses on matters of mental accountability be
accepted to the exclusion of other evidence, or denies the court the
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rizht to consider circumstantial evidence in arriving at its verdict
upon this question (CM 290035, Rude, 57 BR 57,6l). Thus, in view of
the direct conflict in the testimony of the experts it was proper for,
and it must be assumed that the court did, consider all of the other
evidence bearing upon the guestion of the sanity of the accused at the
time of the commission of the offense. The evidence indicates that the
accused is above the average in intelligence, has an excellent record
as an Army doctor, and has specialized in psychiatry. He discovered
that his dog was dead at about 0645 hours, and approximately one hour
later he went looking for a gun. Shortly after the accused's attempt
to kill ilitchell, the accused remarked to a witness #This is not over
yet. Leave me, e kill my dog, I am going to kill him.® He went to
the quarters of Captain Renault in quest of Mitchell., Colonel Childs
met the accused there and ordered him to go to Post Headquarters. The
accused obeyed and proceeded there in his car. Upon arrival at the
Headquarters the accused met Mitchell and said to him %I'1ll get you,
you bastard." ILater that day, approximately {ive hours after the
assault, the accused, Lieutenant Mitchell and Colonel Childs were
assembled in the Post Commander's office. Tne accused remarked to
Lieutenant MMitchell "I understand the colonel says you did not shoot
my dog." Lieutenant Mitchell answered that he tried to explain and
reason with him that he did not kill his dog, whereupon the accused
replied Miell, I might as well be hung for a sheep as a goat. I made
a mistake once but I wont make it twice.® These facts indicate that
the accused conducted himself rationally and soberly. He had adejuate
time to reflect upon his course of conduct, nevertheless, he remained
embittered, acrimonious and revengeful.

Upon careful consideration of all the evidence in the case, that
relating to the circumstance surrounding the commission of the offenses
in question, as well as the conflicting expert testimony relating to
accused!s mental accountability, we are of the opinion that the court
was warranted in rejecting the testimony of the expert witnesses called
by the defense and in arriving . at the finding that accused was mentally
responsible for his criminal act, which finding is included by necessary
implication in the court's findings of guilty of the offenses charged
(Cu 252628, Earle, 3L BR 111,116).

6. In arriving at its opinion in this case the Board of Review
has carefully considered the affidavit submitted on behalf of-the defense,
as well as the matters presented in oral argument by E. Campos del Toro,
Esquire, before it in Washington, D.C., on 11 April 1950.

7. BRecords of the Department of the Army show that the accused is
31 years of age and is unmarried. He was graduated from the University
of Puerto Rico in 1938 with a BS degree and from St. Louis University

Medical School in 1942 where he received an MD degree. In civilian life
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he was a neuropsychiatric examiner for the Veterans Administration. =e
was commissioned a second lieutenant, ORC, on 9 February 1S40 and was
successively promoted to grade of first lieutenant, captain, and major
on 2 June 1942, 10 November 194l and 22 iay 1946, respectively. Ile
entered on this present tour of extended active duty on 1 October 1vL8.
' His efficiency ratings have averaged "Excellent." There is no record of
previous convictions.

8. The court was legally constituted and had jurisdiction of the
person and the offensess No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence, as modified by the
reviewing authority, and to warrant confirmation of the sentence. A
sentence to dismissal, total forfeitures after promulgation, and con-
finement at hard labor for three and one-half years is-authorized upon
conviction of an officer of violations of Article of War 93.

\ ;‘,j‘ QJ - k) J.A.G.C.
] — M/&W 3 J.AQG.C.

/Q’%‘“’W’ JAGCe
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C. '

JAGU CM 340886 ' 2 Aug 1950

UNITED STATES UNITEDSTATI‘BARIYFORCESANTIIIE

Ve Trial by G.C.M., convened at Fort
Buchanan, Puerto Rico, 6, 7 March -
1950. Dismissal, total forfeltures
after promulgation, and. confinement
for three and one-half years.

Captaln RAFAEL H., DOMINGUEZ,

0-387668, Medical Company,

65th Infantry Regiment, Losey
Fleld, Puerto Rico

[N T T

Opinlon of the Judicisl Council
Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

1. Pursuant to Article of War 504(2) the record of trial in the .
case of the officer named above &nd the opinion of the Board of Review
have been submitted to the Judicial Council which submits this its
opinion to The Judge Advocate General.

2., Upon trial by general court-martial the accused pleaded not
guilty and was found guilty of assault upon First Lieutenant Paul E.
Mitchell with intent to do bodily harm by feloniously and willfully
striking at him with a pistol, striking him with his hand and kicking
"him with his foot (Specificution 1), and assault upon Lieutensnt Mitchell
with intent to commit murdsr dy feloniously and willfully pointing &
dangerous weapon, a pistol, at him and attempting to shoot him with the
pistol (Specification 2), both allsgsd to have been committed at Losey
Field, Puerto Rico, on or about 4 January 1950, in violation of Article
of War 93, No evidence of previous convictlions was introduced. He
wvas sentenced to be dismissed the service, to forfeit all pay and
allowances to become due after the date of the order directing execution
of the sentence, and to be confined at hard labor for ten years. The
reviewing authority approved the sentence, but reduced the period of
confinement to three &nd one-half years, and forwarded the record of
trial for action under Article of War 48. The Board of Review is of
the opinion that the record of trial is legally sufficient to support
the findings of guilty end the sentence, &3 modified by the reviewing
authority, and to warrant confirmation of the sentence as so modified.

3. The prosecution's evidence, which is stated in detall by the
Board of Review in its opinion, shows in substance that on the morming
- of I January 1950, the accused was highly excited, nervous and ezotionally
upset because he bellieved that his dog had been intentionally killed by
.First Lieutenant Paul E. Mitchell. About 6:45 a.m., he asked an officer
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for a pistol, stating he wanted to kill some dogs. Lieutenant Mitchell
teatified that at about T:45 a.m., while he was sitting in his car
which was parked about ten feet from the entrance to the Post Englneer
Office, the accused accosted him. Mitchell was sitting behind the wheel
facing to the left with his feet extending out of the open door on the
driver's side and resting on the running board. There was a sholgun

on the floor beside Mitchell. The accused threw his dead dog on Mitchell's
lep, exclaiming, "Kill my dog, will you." Mitchell threw the dog out

of the car, denying that he had killed it. The accused, who was very
upset and excited, thereupon pointed & .45 caliber pistol at Mitchell's
stomach, his finger "in the trigger guard,™ operated the slide once and
shouted at Mitchell to get out of the car.. The accused was talking
constantly and repeated ten or twelve times his order to Mitchell to get
out of the car. Mitchell =ald he would do so if the accused would put
the pilestol down. Despite the accused's repeated efforts to operate the
slide, "the pistol did not operate, did not fire," so the accused then
grabbed Mitchell, attempted to pull him from the car and kicked his
shin, causing it to bleed. '

A civilian employee cf the Post Engineer Office, Miss Margaritsa
Vidal, testified that at ebout T:45 a.m. she overheard the altercation
between the accused and Lieutenant Mitchell in front of the Post Enginser
Office. Someone said, "You killed my dog, get out, I want to kill you."
According to Mitchell, the accused, after again attempting to operate
the slids of the pistol, entered the rear of Mitchell's car and attempted
to strike him with the plstol. At this time the accused's linger was
"on the trigger guard." Mitchell warded off the blows with his arm,
Junped from the left of the car and dashed to the Engineer Office.

When he reached the doorway, he heard two or three shots., There were
sbout twenty persons in the immediate vicinity at this time. According
to Miss Vidal, the accused shortly thereafter entered the office carrying
& pistol and a 12-guage shotgun and passed the door. When asked to
desist, the accused said, "This 1a not over yet. Leave me, he killed

my dog, I am going to kill him."™ Mitchell left his hiding place behind
the door and fled from the office. Two bullet holes wsre discovered in
the right side of Mitchell's car. Lieutenant Mitchell testified that one
‘could sees the entrance to the Engineer Office through the windows of

his car.

A short tims after the incident, the accused stated to an officer
in the dispensary that Mitchell killed his dog and "he was golng after
him." At Post Headquarters, about fifteen or twenty minutes after the
incident, the accused told Mitchell, "I will get you, you bastard."
The pistol taken from the accused at about this time was found to
contain one live round in the chamber and three in the clip. The shot-
gun found in the accused's car somewhat later contained five shells.,
When informed about 2 p.m., that Mitchell did not shoot his dog, the
accused replied that he "might as well be hung for a sheep as a goat.

I made the mistake once but I won't make it twice."
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The accused elected to remain silent at the trial.

L, The Judicial Council concurs with the Board of Review in ibe
conclusion that the record of trial is legally sufficlent to support
the findings of guilty as to Specification 1 of the Charge. It is
observed that lnasmuch as the specification contains no express or
implied allegation that the pistol used in the assault was a dengercus
weapon, instrument or thing, the offense of assault with intent %o do
bodily harm by means of such sn instrunent was not alleged (See CM
320174, Holland, 69 BR 251, 254).

The accused is charged in Specificatlon 2 with an assault upon
Liontenant Mitchell with intent to commit murder by pointing a dengerous
weapon, & plstol, at him and attempting to shoot him with the pistol.

A simple agsault is an attempt or offer with unlawful force or violence
to do corporal hurt to another, and may be either an actual attempt or
a putting of the other in reasonable fear of lmuediate bodily herm. A
demonstration of violence, coupled with an apparent ability to inflict
injury, so as to cause the victim reasonably to fear injury, couetitutes
an assault. Thus, pointing & pistol which the assailant knows to be
unloaded at another may constitute an assaunlt if the victim 1s aware

of the attack and is reasonably put in fear. The same is true of
draving & pistol from a holster or pocket with an actual or apparent
intent to use it, if the victim 1s reasonably caused apprehension (MCM
1949, par 180k, pages 24L-245). The offense here alleged is an assault
aggravaeted by - the concurrence of a specific intent to murder, i.e., to
k111 a human being without legal justification or excuse and with malice
aforethought, in other words, it is an attempt to murder (Ibid, pars
179a, 180k, pages 230, 246).

In order to prove the offense alleged it was necessary to establish
beyond s reasonable doubt that the accused, at “he time of the incident,
intended to murder Mitchell (CM 236985, Douglae. 23 BR 203, 206). The
inferenc~ of il irSent should not be based solcly upon the accused's
statements, if his acts show a different intent (Ibid; CM 238972, Lowry,
25 BR 7, 12). Even a general felonious intent or a specific design to
commit a felony other than murder is not sufficlent (MCM 1949, par 180k,
p 246; CM 236985, supra, p 206). Whether the plstol was loaded at the
time of the assault or if not, whether the accused belleved that it was,
were highly relevant circumstancee on the issue of the accused's intent
(State v, Mitchell (1908), 139 Iowa h55, 116 NwW 808, 810; CM 30285k,
Juhl, 59 BR 99, 102-105).

The Judicial Council entertains doubts whether the pistol used by

- the accused during the assault was in fact loaded at that time. The
evidence that a plstol taken from the accused about twenty minutes after
the assault contalned three loaded shells in the clip and one in the
chamber is not conclusive as to the condition of the pistol in *he hands
of the accused at the time of the assault. Moreover the actiorn of the
accused iIn continuously working o attempting to work the slide without
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-ejection of a shell is more consistent with an unloeded pistol than

one that was loaded. The evidence that several shots were heard while
Mitchell was running toward the entrance to the Engineer Office and

two bullet holes were thereafter found in hias car does not establish

that the accused fired these shots. About twenty people were in the
vicinity and none was called to testify that the accused fired the

shots. Moreover there was no testimony that the bullet holes in the

car were caused by bullets fired from the plstol taken from the accused.
Also the pistol taken from the accused was not intoduced in evidenca

and there was no testimony that it had recently been fired. Since the
proof fails to esteblish that the accused fired these shots, any inference
therefrom that the pistol was loaded during the preceeding assault 1is
unwarranted. The Council concludes that inasmuch as the proof falls

to establish that the pistol was loaded during the assault, the allegation
in Specification 2 that the pistol was a dangerous weapon 1s not
sustalned by the record, by reason of the fact that this specification
does not allege any purported use of the pistol except as a firearm

(cM 302854, Juhl, supra, p 102). ‘

Assuming, however, that the pistol was loaded, or that the accused
believed it to be loaded during the assault, substantial doubt still
exists that the accused intended then and there to kill Iieutenant
Mitchell. ZEarly in the assault the accused operated the slide, but
there 18 no clear evidence that thereafter he pulled or attempted to
pull the trigger. Instead he continued to attempt to operate the
slide while repeatedly ordering Mitchell to get out of the car. When
Mitchell refused to leave the car unless the accused put the pistol
down, the accused still made no attempt to fire the pistol, but tried
to pull Mitchell out of the car and kicked him on the shin. If the
accused intended to kill Mitchell while he was pointing the pistol
at his stomach, why did he not attempt to fire the pistol instead of
expending his energies both oral and physical in trying to get Mitchell
out of the car? Based on all the evidence, the Judicial Council
entertains a substantial doubt that the accused intended during the
assault to kill Mitchell. Such being the case the Council concludes

. that the allegation of intent to murder was not satisfactorily proven.

, The evidence shows, however, that the accused's action in pointing
the pistol at Mitchell's stomach and working the slide, reasonably put’
Mitchell in fear and apprehension of injury. Such action thus constituted
& simple assault, regardless of the accused's intent (MCM 1949, par

' 180k, pages 2L4-2L5; CM 302854, Juhl, supra, p 105). ‘

This simple assault and the assault upon the same victim with
intent to do bodily harm, alleged in Specification 1, con:*ttuted
substantially one transaction (See CM 321915, McCarson and Higgs,

70 BR 411, 419, and cases cited). Consequently the principle of un-
reasonable multiplication of charges (MCM 1949, par 27, p 20) is
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applicable (Ibid). The term "unreasonable * * * connotes unreason-
ableness from the viewpoint of both the legality and the appropriateness
of the punishment involved" (CM 196619, Goyette et al, 3 BR 27, 33).

The sentence thus may not legally exceed the maximum applicable to

the most important aspect of the transaction (CM 321915, McCarson and
Higgs, supra). It follows that the maximum permissible confinement

1s that for the assault with intent to do bodily harm (Specification 1),
or one year (MCM 1949, par 117c¢, p 137).

5. Because of the conflict in the evidence as to the accused's
mental responglibility, which is consldered at length in the opinion
of the Board of Review, The Judge Advocate General, on the suggestion
of the Judiclal Council, requested The Surgeon General that appropriate
steps be taken to arrange for further observation and examination of
the accused. Pursuant to this request, the accused was examined by
Psychiatric Consultants to the Department of the Army at Rodriguez
General Hospital from 13 to 18 June 1950, to determine his mental
condition. A report of such examination, dated 18 June 1950, submitted
to The Judge Advocate General through the Office of The Surgeon General,
states that the accused was examined daily between the mentioned dates
and given the most widely accepted tests for the evaluation of personallty
structure and function. The three Psychlatric Consultants are unanimously .
of the opinion that the accused was at the time of his offense so far free
from mental defect, disease, or derangement as to be able, concerning
the particular act charged, both to distinguish right from wrong and to
adhere to the right, and also that the accused at the time of his trial
possessed sufficlent mental capacity to understand the nature of the
proceedings against him and intelligently to conduct and cooperate in
his defense. The consultants also express the opinion that the accused,
although not psychotic and although mentally competent and responsible, .
is suffering from a2 serious personality disorder, that he 18 psychiatrically
vulnerable, that there is a distinct possiblity that pensl incarceration
would prove to be definitely harmful to him, and that his personality
disorder might change to apmychotic state. While he is not now a dangerouws
individual, incarceration would increase rather than diminish the likell-
hood of his becoming & danger to others. The accused was an excellent
medical officer and rendered conscientious and valuable service to the
Army. The consultants express the further opinion that punishment of an
offender has very little, 1f any, deterrent effect in preventing crimes
of passion, and recommend that the accused not be incarcerated.

By letter dated 23 January fJune/ 1950, The Surgeon General of the
Army incloses the mentioned report, and a memorandum dated 23 June 1950,
signed by the Chief and Assistant Chief of the Psychiatry and Neurology
Consultants Division of the Office of The Surgeon General, concurring
in the findings and recommendations in the report. The Surgeon General
states that after careful consideration of all available records in the
case, including the report of the special board of Psychiatric Consultants
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and the review by the Psycniatry Division of his office, he concurs
substantially in the conclusions and recommendations of the Board of
Psychiatric Consultants. He recommends, in view of the accused's
personality disorder that serves in mitigation of the offense charged,
that utmost clemency be extended.

The Judicial Council concurs in the opinion of the Board of Review,
which is confirmed by the foregoing report, memorandum, and letter, that
the accused was mentally responsible at the time of the assaults and
possessed requisite mental capacity at the time of trial.

6. For the foregoing reasons, the Judicial Council is of the
opinion that the record of trial is legally sufficient to support the
findings of guilty of Specification 1 of the Tharge and the Charge,
and only so much of the finding of guilty of Specification 2 of the
Charge as involves a finding that the accused did at the place and
time alleged commit an assault upon the person alleged by wrongfully
pointing a pistol at him, in violation of the 96th Article of War,
and legally sufficient to support only so much of the sentence, as
modified by the reviewing authority, as involves dismissal from the
service, forfeiture of all pay and allowances to become due after the
date of the order directing execution of the sentence, and confinement
at hard labor for one year.

7. The Judicial Council concurs in the view of the Psychiatric
Consultants, the Chief and Assistant Chief of the Psychiatry and
Neurology Consultants Division, and The Surgeon Gemeral of the Amy,
that the mental condition of the accused at the time of the offenses
is a mitigating factor so far as the sentence is concerned. Mitigation
of the sentence is a matter for aetion by The Judge Advocate General,
acting under the direction of the Secretary of the Army (AW 5la)s,
Such being the case, the Judicial Council recommends the remission of
the unexecuted portion of the sentence to confinement.

/3obem W. Brown, Brig Gen, JAGC C. Bs Mickelwait, Brig Gen, JAGC

Jo L. Harbaugh, Jr.,
Chairman
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THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

In the foregoing case of Captain Rafael H. Dominguez, 0-387668,
Medical Compeny, 65th Infantry Regiment, Iosey Field, Puerto Rico,
upon the concurrence of The Judge Advocate General only so much of
the finding of gullty of Specification '2 of the Charge is approved as
involves a finding that the accused did at the place and time alleged
commit an assault upon the person alleged by wrongfully pointing a
pistol at him, in violation of the 96th Article of War. Upon the
concurrence of The Judge Advocate General, only so much of the sentence,
as modified by fho reviewving authority, as involves dismissal from the
gervice, rox'feitm of all pay and allowances to become due éﬁser the
date of the order directing execution of the sentence, and confinement
at hard labor rof one year is confirmed and will de carried into

execution. The United States Disciplinary Barracks or one of its

.branchegy is designated as the place of confinement . |
Robert W. Brig Gen, JAGC C. B. Mickelwalt, Brig Gen, JAGC

Brown,

, Brig Gen, JAGC

2. Aug 1950 Chairman

I concur in the foregoing action. Under the direction
‘of the Secretary of the Armmy and upon the recommendation
of the Judicial Council, the unexecuted portion of the
co nt Judged is remitted. -

7 s tY 2"
E. M. BRANNOK

Major Genersal, USA
_ ' The Judge Advocate General

‘ 3@%&1’4 4,50
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UNITED STATES g SIGNAT. CORPS CENTER AND FORT MONMOUTH
Ve ) Trial by G. C. M., convened at
: ) Fort Monmouth, New Jersey, 5, 6
Sergeant WILLIAM J. De. RUICK, JR. ) and 12 Decembar 1949. As to
(RA 14306062), and Recruit ) accused RUICK, JR.: Dishonorable
NCRBERT D. JOLICOEUR . ) discharge (suspended), total
(RA 16284944), both Assigned ) forfeitures after promulgation,
Company 4, 9400 Technical ) and confinement for two (2) years.
Service Unit, Signal Corps, ) As to accused JOLICOEUR:
Signal Tra ining Regiment, ) Dishonorable discharge (suspended),
Fort Monmouth, New Jarseye ) total forfeitures after promulgation,
) and; confinement for one (1) year.
) BOTH: Branch United States
) Disciplinary Barracks,

HOLDING by the BOARD (F REVIEW
JOSEPH, McDONNELL and TAYIOR .
Officers of the Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the case of
the soldiers named’'above and submits this, its holding, to The Judge Advocate
General under the provisions of Article of War 50g.

2. The accused were tried upon the following Charges and Specifications:
CHARGE I: Violation of the 93rd Article of Var.

Specification 1: In that Sergeant William J., D. Ruick, Junior, and
Recruit (then Private First Class) Norbert D. Jolicoeur, both
assigned Company A, 9400 Technical Service Unit, Signal Corps,
Signal Training Regiment, Fort lonmouth, New Jersey, acting
jointly and pursuant to a common intent, did, in conjunction
‘with Recruit (Then Private) James V. Camodeca, on or about
6 June 1949, at Fort Monmouth, New Jersey, feloniously steal
one motor vehicle, to wit: A DsSota Sedan, year 1939, of

- the value of more than fifty dollars ($50.00), the property
of Private Sterling A. Siefer.
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Specification 2: Finding of not guilty.
CHARGE II: Violation of the 96th Article of TWar,

Specification 1: In that Sergeant William J. D. Ruick, Junior,
and Recruit (then Private First Class) Norbert D. Jolicoewr,
both assigned Company A, 9400 Technical Service Unit, Signal
Corps, Signal Training Regiment, Fort lMonmouth, New Jersey,
being in possession of a motor vehicle, to wit: a DeSota
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