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CM Nog  Accused

296507 Hollins '
302791 Kaukoreit, Ackerman, fald
302833 Young

302838 Zeleskl

3028L9 Herts

302850 Masterson
302851 Weddle, Kebstock
302852  Noah

302853 Peterson

302852 Juhl .
302355 Rodrigues

302864 °  Ryan

302885 Payne

302887 Garner

302829 Test

302897 Hicswa

302899 Cepps

302940 Manuel, Jones
302949 Hamm

302062 Deeg

302963 Kimbrough

302964 Strickland
302965 Pnillips

302966 Paker

302967 Grey

302068 Anderson

302969 Eskridge

302970 Gulteras

302971 Hall

302972 Belgrade

302973 Evans

302974 Malarchok

302975 Machlin

302998 Hayne

307000 ¥iller

307001 Mercy

307002 Parham

307003  Hamilton, McDaniel, Rusk

Date

3 July 1946

26 Aug
26 Sept
26 Apr
29 Mer
25 Feb
11 Apr
6 Hay
19 Fedb
28 Feb
21 Mar
1 Mar
29 Mar
3 May
8 Mer
9 Apr
12 Mar
12 Mar
20 Mar
17 a1
3 Oct
1 May
14 Mar
6 Mar
5 Xpr
19 Sep
14 Apr
29 YNay
18 Mar
25 Teh
19 Apr
25 Feb
3 Mar
12 Apr
22 ha
13 Mar
12 Sep
27 Aug

1946
1946
1946
1926
1946
1946

1946

1926
191: 6
1946
1946
1926
1946
1946
196
1946
1946
1946
1946
1946
1946
1946
1946
1046
1926
1946
1946
1946
1946
1946
1945
1946
1945
1946
1946
1946
1946

109
121
133
143
141
167
191
197
+ 209
215
235
2L7
261
269
279
285
295 .
303
311
321
327
337
3.3
3L9
353
361
375
387
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AR DErARTEENT -
In the Office of The Judge Advocate General
~ Washington 25, D. C,

UL 3 1945

JAGS - Cli 296507 -
UWITED STATES g FHILIFPINE BASE SECTION

‘ \2 ) Trial by G.C.l., convened
) at Hesdquarters, Base L, AFO
Private ROBERT HOLLINS ) 70, 28 September 1945. To be
(38390412), 4459th ) ' hanged by the neck until deed.
Qusrtermaster Service ) - ' )
Company, Base l, San )
Fernando, AF0 70. )

OPINION of the BOARD OF REVIEW
WURFEL, OLIVER and DAVIS, Judge Advocates.

1. The Board of Review has examined the reéord of tfiél in the cass
of the soldier named above and eubmits this, its opinion, to The Judge
Advocate General, ;

2 The accused was tried upon the following Charge and Specification.
CHARGE: Violation of the 92nd Article of Far. ‘

Specification: In that Private Robert Hollins, 4450th (sic)
Quartermaster Service Company, did, at APO 70, on or
about 7 September 1945, with malice aforethought, wille
fully, deliberately, feloniously, unlewfully, and with
premeditation kill one Private Nethaniel Jobnson, a human
being by shooting him with a Carbine.

Accused pleaded not guilty to, and wag found guilty of, the Charge and the
- Specification. No evidence of previous convictions was introduced. Accused
was sentenced to be hanged by the neck until dead, The reviewing author-
ity approved the sentence and forwarded the record of trial for action under

Article of War 48. The confirming authority confirmed the sentence and with-

held the order directing execution pursuant to Article of War 503

-~

3, On20 Novembcr 1945 the Board of Review in the Branch Office of The R
Judge Advocate General with the United States Army Forces in the Pacific

' - examined the record of trisl and held it legally sufficient to support the

findings and the sentence, The Board of Review's holding, containing a sum-
mary of the evidence, a discussion of the law pertinent thereto, and the
reasoning and conclusions of the Board is attached to the record. Cn 21
_November 1945 the Assistant Judge Advocate General in charge of that Branch’
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Office approved the holding of the Board of Review and sdvised the con-
firming suthority that he had authority to order the execution of the
sentence. The sentence was ordered executed by General Court-Martial
Orders No. 43, General Headquarters, United States Army Forces, Pacific,
1 December 1945. .

4e By letter dated 30 January 1946 the Theater Judge Advocate ad-
"vised this office that the sentence had not been executed and that, in
view of War Department communications directing the Commander-in-Chief,
United States Army Forces, Facific, to refrain from exercising the powers
granted under Articles of War 48, 49, 50, 50% and 51 and prohibiting the
execution of all death sentences, the sentence could not be carried out
in that theater. The record of trial was thereupon forwarded to The
Judge Advocate General, Washington, D. C.

5. The record of trial has now been examined by the Board of Review
in the Office of The Judge Advocate General, Washington, D. C., and it
adopts and concurs in the holding of the Board of Review in the Branch
Office of The Judge Advocate General with the United States Army Forces in
the Pacific, a copy of which holding is annexed to the record of trial, and,
for the reasons set forth therein, is of the opinion that the record of
trial is legally sufficient to support the findings and sentence and to war-
rant confirmation thereof. A sentence of death or life imprisonment is
mandatory, upon conviction of a violation of Article of War 92,

,Judge Advocate

yJudge Advocate

sJudge Advocate
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JAGQ - CM 296507 ° 1st Ind
WD JAGO, Washington 25, D. C. - JUL 2 1346
TO: The Secretary of War,

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Private Robert Hollins (38390412), 4459th Quartermester Service Company,
Base M, San Fernando, APO 70,

2, Qccused was found guilty of murder iniviolation of Article of

War 92 and was sentenced to be hanged by the neck until dead. I concur

in the opinion of the Board of Review that the record of trial is le-

gally sufficient to support the findings of guilty and the sentence and

to warrant confirmation of the sentence., In this case the accused killed

another soldier, whom he believed hed stolen certain property belonging to
- the accused. On three occasions, each about four hours apart, the accused

asked the deceased for the return of his property and each time the

request was refused, whereupon the accused secured his carbine and shot

the deceased in the back, wounding him fatally.

3. The accused is a young colored soldier, 21 years of age, who has
had only a five~ysar grammar school education. He is of low grade mentality,
having en Army General Classification Test score in Class V, His service
is characterized by his company comuander as "satisfactory® and he is de-
scribed as an Maverage soldier®", He appears to have had no.trouble in
civilian life, end no evidence of previous convictions was introduced at
the trial, Psychietric examination shortly after the offense disclosed

. that accused was sane, knew the difference between right and wrong and may
be ‘held responsible for his actions,

4e The Assistant Judge Advocate General in charge of the Branch Office
of The Judge Advocate General with the United States Army Forces in the
Pacific was of the opinion that the death sentence was inappropriate in
this case, In view of the circumstances of this case, the backeround and
prior good conduct of the accused, I concur in this opinion and resommend -
that the sentence be confirmed but commuted to dishonorable discharge, tdtal
forfeitures and confinement at hard labor for the term of his natural life,
and that the United States Penitentiary, McNeil Iasland, Washington,be desig-
neted as the place of confinement,

5« Inclosed are a draft of a letter for your signature, transmitting
the record to the President for his action, and a form of Executlve action
designed to carry into effect the forego recommendation, should such action
meet with approval.

3 ) Incls . *
1 - Record of trial ' THOMAS H. GREEN
2 - Dft 1ltr for sig Sec of War - Major General

3 - Form of Executive action + The Judge Advocate General
( G.C.M.0, 265, 26 Aug. 1945), '
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' ARMY SERVICE FORCES '
1n the Branch Office of The Judge Advocate General '
With the United States Army Forces ,

A In the Pacific

N ;
20 November 19L5

Board of Review ' : o !

CM P-1020
UNITED STA:Esg ,
Ve ' Y ‘Trial by G.C.M., convened at
o e ) - APO 70, 28 September 1945.
Private ROBERT HOLLINS ) To be hanged by the neck until
(38390412), LLS9th Quarter— ) ' dead.

master Service Company, Base)
M, San Fernando, AFO 70,

' J
HOLDING by the BOARD OF REVIEW
ROBERTS, BROWNE and SNYDER
Judge Advocates.

”,

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. The accused was tried upon the following charge and specification.
CHARGE: Violation of the $2nd Article of War.

Specification: 1In that Private Robert Hollins, L450th
. Quartermaster Service Company, did, at APO 70, on or
s atout 7 September 1945, with malice aforethought, will-
fully, deliberately, feloniously, unlawfully, and with
premeditation kill one Private Nathaniel Johnson, a
human being by shooting him with a Carbine.
The accused pleaded not guilty to, but was found guilty of, the
gspecification and the'charge and was sentenced to be hanged by the
neck until dead. The reviewing authority approved the sentence. The .-
confirming authority confirmed it and forwarded the record of trial for
action under Article of War 50%.
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3. The evidence establishes-that at about 1700, 7 September 1945,
a single shot Was heard in the area of the L)59th Quartermaster Service
Company and the accused was observed lowering a carbine from his shoulder;
the deceaded, Nathaniel Johnson, who had been walking to the mess hall
with his mess gear in his hand (R. 10), at the same time fell to the
ground about six feet.away (R. 8, 13), blood gushing from the left side
of his chest, and cried out, "Oh Lord, Oh Lord" (R. 8, 10). He died
that day from the effects of this injury, a gun shot wound (R. 23).
Accused was the only person to be seen in the vicinity with a gun at
the time of the fatal occurrence (E. 7-9).
’ After the shooting accused walked to the mess hall, holding
his carbine low in one hand and delivered it without comment to the
first sergeant. The latter observed it 40 be empty but did not determine
whether it had recently been fired (R. 15-17).

Accused made a voluntary statement to an investigator later
to the effect that he last observed his trousers and a shirt on a wire
holding his mosquito bar in his tent at about 1615, 3 September 1945,
- when he left for gnard mount. When he returned, the trousers amd a
mattress cover were missing. At about 0700, 7 September 1945, deceased
was in accused's tent. The latter knew Johnson had taken clothing from
other members of the company on another occasion and sold it. He was
wearing tight fitting trousers which accused concluded were the ones
which had been taken from his tent. About 0800, the accused asked )
déceased to allow him to inspect the waist and length measurements of
the trousers. Johnson at first refused, . then agreed. When it was
found that they wele accused's size, Hollins informed deceased they
belonged to him (accused) and demanded their return. Johnson denied
that t hey were accused's. At 1200, accused again asked for the return
of the trousers, but deceased again denied Hollind' ownership. About
1630, the request was rep=ated to deceased, who was then sitting on a
bed in the adjacent tent, but in vain. Accused stated that he thereupon
went to his tent for the purpose of getting his carbine to shoot the
deceased, loaded one live round in the magazine, and pulled the operating
slide throwing it into the chamber. He left the tent, saw Johnson walk-
ing toward the mess hall with his mess gear, asked him again for the
trousers and once more recelved no reply. Hollins then pulled the
trigger, firing from the hip, about six feet away from the deceased.
The latter fell to the ground and accused walked to the mess hall,
turning the weapon over to First Sergeant Wright. He accompanied
Wright to the orderly room and was turned over to his company commander.
(R. 20, Ex. B).

No evidence was offered by the defense (R. 2&).

L. From the foregoing facts, the court could conclude, to the
exclusion of every other reasonable hypothesis, that accused shot and
killed the deceased. The taking of his trousers and refusal to return
them under the circumstances in evidence did not excuse or justify
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Hollins' violent actions (Clf 2351h3, NcK 21 B.R. 309, 313, 315,
2 Bull. JAG 309; Cif 232L00, Thomas, 1 B.EH, % , 78, 2 Bull., JAG 187),
and were not such adequate provocatlon as to reduce his offense to
manslaughter (MCM, 1928, par. 149a, p. 166; CM 231988, Steels, 18 B.R.
371, 374, 2 Bull. JAG 188)

. Kalice and specific intent appear by inference from accused's
acts (MCM, 1928, par. 126a; CM P-951 Laws, 6 Nov L5; CM 232400, supra).

The record therefore contains substantial evidence that the
accused was guilty of murder as alleged.

The trial was had three days after service of copy of the
charges upon accused. No inquiry was made as to whether he had been
afforded an adequate opportunity to prepare his defense. However, no
request for a continuance was made and the allied papers accompanying
the record disclose that the accused was present at the pretrial in-
vestigation under Article of War 70 fourteen days before trial, failing
to take advantage of the opportunity then to call witnesses in his
behalf, It cannot be said that accused's substantial rights were in- .
juriously affected by failure to allow a longer interval between the
date of service of copy of the charges on him and the date of trial.
Mthough such shortening of time is contrary to declared policy, the
irregularity was not jurisdictional and does not vitiate the findings
and sentence (CM 135290 (1919), Dig. Op. JAG, 1912-h0, sec. 1;28(15);
CM P-947 Freeman, 8 Nov L5).

A sentence of death or life imprisonment is mandatory upon
conviction of murder in violation of Article of War 92. The death
penalty in this case was approved by the reviewing authority, confirmed
by the confirming authority and appears .to be justified in the light
of the undisputed evidence of murder.

5. For the reasons stated above the Board of Review holds the
record of trial legally sufficient to support the findings and sentence.

“e

! N

M“f %é?ﬁéé , Judge Advocate.
Colonel, J.A4G.D. .

»

Judge "Advocate.,
Lieutenant Colonel, J.A.G.D. :

Judge Advocate.
Major, J.A.G.D.



WAR DEPARTMENT .
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGK - CM 302791’ ‘ .
26 AU31946

UNITED STATES ' PENINSULARBASESECTION

Ve - ,Trial by G.C.h. s convened at Treponti,
, : Italy, 1 and 2l September 1545. EACH:
Oberwachtmeister HEINRICH To be hanged by the neck until dead.
KAUKOREIT, Unteroffizier ‘ ,

- HERBERT ACKERMANN and Wach-
meister ERNST BALD, all

1 Schwadron Gebirgs-
Aufklaerungsabteilung 85,
members of the German surren=
dered forcese. .

N Nes” st st “a? st i “es?

OPINION of the BOARD COF REVIEW
SILVERS, McAFEE and ACKROYD, Judge Advocates

1. The record of trial in the case of the members of the German.
surrendered forces named above has been examined by the Board of Review
and the Board submits this, its opmion, to The Judge Advocate General.

2.. The accused Were :]ointly tried upon the following Ch&rge and
Specification:

mm:mmmumwmnmuxm.

Specification: In that Oberwachtmeister Heinrich Kaukoreit,
Unteroffizier Herbert Ackermann and VWachtmeister Ernst Bald,
all Germans subject to military law, acting jointly, and in
pursuance of a common intent, did, at Borgomasino, Italy, on
or about 6 May 1945, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and with premedita- . .
tion, kill one Gefreiter Franz Weiss, a human being, by beat~ P
ing hinm cn the head and shooting him with a machine pistol.

Each accused pleaded not guilty to and was found guilty of the Charge and
its Specification. No evidence of previous convictions was introduced as
to any of the accused. - Each was sentenced to be hanged by the neck until
dead, all the members present at the time the vote was taken concurring
in the vote on the sentence. The reviewing authority approved the sen=
tence as to each accused and forwarded the record of trial to the Command-
. ing General, Mediterranean Theater of Operations, for action under Article
of War 48. That officer confirmed the sentence as to each accused but
withheld the order directing the exscution thereof and forwarded the
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.

record of trial to the Bramch Office of The Judge Advocate General
European Theater of Operations, for action under Article of War SOi
Before action could be taken by the said Branch Qffice the powers,
statutory or otherwise, in so far as they pertain to courts-martial,

of the Commanding General, Mediterranean Theater of Operations, were
suspended and in accordance with instructions the record of trial was
forwarded to The Judge Advocate General. . .

3. Evidencefbr the Prosecution.

The court took judicial notice of the fact that at 1400, on 2 May
1545, the German forces in Italy surrendered unconditionally to the
Allied forces (R. 8). Paragraph 5 of secret letter, Allied Force Head-
quarters, APO 512, dated 7 July 1945, was admitted in evidence as Prosecu-
tion's Exhibit A and was read to the court as follows:

n5, General a, Status of Enemy Forces (1) All enemr personnel,
including those of tﬁ?Luftwagfe » who had not passed through Army
cages before 1400B hours 2 May have been termed 'Surrendered Enemy
Forces', and have not been regarded as prisoners of war except
on the specific authority of AFHQ/MTOUSA." (R. 14,15)

Oberleutnant Leonard Kastl testified that -on 2 May 1945 he was the com-
manding officer of the German Mountain Recomnaissance Unit 85 and that
accused Kaukoreit, Ackermann and Bald were members of his unit. Franz
Weiss was also a member of his unit. On 2 May 1945 he knew the war had
ended and passed on the information to the whole company. At this time
- the unit was stationed in Mongrovello, Italy, but on 6 May 1945 it was |
-~ stationed in Borgomasino, Italy. He said his unit did not come into the
actual control of the Allied authorities until the 9th or 10th of May
when they moved to Piverone where, sometime between the 9th and 13th of
"May, he and the members of his unit which included the accused passed
through the allied prisoner of war cages. Between 2300 and 2400, 6 May
1945, the accused Kaukoreit reported to witness that Weiss was dead. He
saw Welss! "body" lying in the courtyard by the kitchen and noticed that
the head was pretty much swollen and that a wooden splinter about four
inches long was sticking out from the top of the head. Witness gave ac-,
cused Kaukoreit "instructions" to sew the body in a blanket and bury it
"near the house." Later he asked accused Kaukoreit if the body had been
buried and Kaukoreit replied that the body had been thrown into the canal
(R, 6,7,8,9,10,11).  On 2 May 1945 witness' company was still performing
its normal functions but witness "couldn't order the men any more, but
Just instruct them in a good-will manner" (R. 11). The men were not .
free to go any place they wanted after 2 May 1945 and he was expected to
keep his company together. Accused Kaukoreit told witness that Veiss:
would not do any duty for the company but witness did not .speak to Weiss -
about it, for Weiss was never "home". When he reported Weiss' death to
his commander, the commander said, ¥I am not at all surprised about this."
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In the German Army all soldiers are trained to take over when their
superior officer fails to do his duty. Accused Kaukoreit was not the
first sergeant of the company, but was the "leader of the company head-
quarters" and "the shadow of the C.0." (R. 12,13,14). According to wit-
ness, accused Kaukoreit "did not have any disciplinary power, but in my
absence he could easily give an order and later communicate this order
to me.* Accused Kaukoreit was not in command in the absence of witness
but "the most inside beside the CO was the leader of the company head-
quarters.' - The second in command was the "oldest lieutenant in the

company" (R. 1h).

Doctor Walter Janout testified that on 6 May 1945 he was a medical
doctor on the staff of the battalion of which Lieutenant Kastl's squadron
was a part (R. 15). On the night of 6 May he was invited to a platoon
party which he attended with Lieutenant Kastl. He left the party about
2330 or 2345 with lLieutenant Kastl and received a report that a dead man
was lying in the "courtyard." When he arrived at the "courtyard" hesaw
the body of Weiss, a wooden splinter about ten centimeters long protruding
from the head. Brain substance had already started to come out of the
head wound. VWitness declared Weiss dead. According to witness the head
wound must have been the cause of death, and "if it wasn't an lmmediate
death, it must have been death after a few seconds." Witness did not
see any other wounds beside the head wound (R. 16). He did not examine
the body to see if there were other wounds beside the head wound (R. 17).

1]

Corporal Franz Fuchs, a member of accused's organization, testified
that on 2 May 1945 it had been publicly amncunced to the organization
that the war was over. The announcement was made by the company conm-
mander and later by "a battalion commander®. Two days afterwards, in
the street in Borgomasino, witness heard accused Kaukoreit addressing
a group of men including accused Bald, accused Ackermann, one Hanke and
others. Accused Kaukoreit said, "Men, we are going to found a Verewolf,
that is the best thing to do. Whoever is for it raise his right hand."
All present raised their hands except witness who refused to join the
movement. On the night of 6 May 19L5 witness went to a platoon party.
Y¥hen "the tailor, Welss" arrived he was already partly drunk. At this
time those attending the party were singing individual rhymes. After
the commanding officer had sung a rhyme, Weiss countered with ancther to
the effect that "the one who has just sung and who does not understand,
for him it would be better if he shut his mouth." After that there was
"an uncanny silence" and witness left the party because he "knew the
strong political tension since Kaukoreit had already quarreled with
Weiss" (R. 18). The prior quarrel occurred on 2 May 1945 irmediately
after the capitulation when Weiss had said, "Well, the Fuhrer is dead

now and we are not bound to the Fuhrer any more, so I don't have to
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listen to anybody any more" (R. 19). After he left the party witness
went to bed. Later accused Bald entered witness! gquarters and gathered
everyone from the platoon about him. Accused Bald then said,

"Men, a lot has happened this night. Our squadron tallor,'
Wélss, is dead. The command court-martial has judged him.  He
was a scoundrel, a communist. He ig already buried and it's no
use to start any investigations.®

Accused Ackermann was present during thls speech but accused Kaukoreit
was not (R. 19). The next day Lieutenant Kastl made a speech to the
company and said that Weiss had been Jjudged by a court-martial of his
fellow soldiers (R. 20). After the capitulation there was a strong
political feeling among members of the unit. The leading group of the
noncormissioned officers "were on the side that you shouldn't curse
about the Fuhrer, and the most important thing that was considered in
the first few days was the thought of escape" (R. 23).

Private Karl Bresien, a member of accused's organization, testified.
that on 6 May 1945 he returned to his organization after having been away
in the hospital for half a year., He went to the platoon party that night
to greet some old comrades and then returned to his quarters and went to
bed. About 2400 or 2330 that night Weiss entered the quarters. Weiss
was a little drunk and was talking loudly and cursing. Upon being told
to go to sleep he 'left the quarters and a minute later cried out. Witness,
having been informed by two other occupants of the quarters that Weiss
had "been beaten to death" went out of the quarters and found Weiss
#lying about three meters away from the door with his head pointing to-
wards the gate.% Weiss "was lying in a pool of blood and he had a wooden
splinter in his head." There were some more soldiers standing arocund the
body and someone saild, "One should give him & mercy shot." Upon that ac-
cused Bald shot at Telss, Witness could not see exactly whether accused
Bald used a machine pistol or a pistol and thought that only one shot
had been fired. Witness heard Welss "still breathing, labored breathingh
‘before the shot was fired (R. 24,25). _

‘Agent Michael E. Desmond, Criminal Investigation Division, Head-
quarters MTOUSA, testified that he was assigned to make an investigation
into the circumstances surrounding the death of one Franz Weiss. After
warning each accused of his rights under Article of Tar 24 he took their
statements. The statement of accused Kaukoreit, along with a ‘supple-
mentary statement, was admitted in evidence without objection by the -
defense as Prosecution's Exhibit B, the statement of accused Ackermann
3 Prosecution!s Exhibit C, and the statement of accused Bald as Prose-
C\tion's Exhibit D. Titness made a search for the body of Weiss but
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According to the statement of accused Kaukoreit, he had been the
principal speaker at a meeting of a group of men held in the street near
his company area a few days before Weiss was killed. The group talked
about the men in their unit who were disobeying orders since the war in
Italy ended. Accused Kaukoreit pointed out that Weiss was one of the
biggest offenders and that M"we should get rid of" him. Everyone was
unanimously agreed that Welss should be killed. He then ordersd accused
1Balt" and Ackermann to "commit the deed at the best opportunity.t Ac-
cused "Balt" and Ackermann said they would. Two days later accused
Kaukoreit informed accused Ackermann that "tonight would be a good
night to kill Welss" because he "would put Taxacher and Krampl as
sentiries from 12 p.m. to 2 a.ms. because they could be trusted.” He
then saw Taxacher and Krampl and told them of his plan to kill Weiss
that night. Iater he went to the platoon party where he saw Weiss.
Weiss appeared drunk. Fach of those present at the party sang comical
songs individually. After Lieutenant Kastl, the commanding officer,
finished his song, Welss sang, "The one who has just sung, and who is
stuplid, for him it would be better if he shut up." Everyone ignored
Telss at this time. Later, Lieutenant Kastl sang another song and
Weiss repeated his song. Still nothing was done. Lieutenant Kastl
then made a speech during which Welss shouted remarks and made "bad"
gestures. Lieutenant Kastl thereupon told accused Kaukoreit to send
. Welss away and accused did so. The party went on and, shortly before
midnight, accused "Balt" and another reported to accused Kaukoreit .
that Welss was lying in the courtyard beaten to death. The whole group
went to look at Weiss and ILieutenant Kastl began interrogations. Accused
- #Balt" and Ackermamn never discussed the matter of beating up Weiss with
&ccused Kaukoreit and accused Kaukoreit "didn't w'ant to know who did it."

In a supplementary statement accused Kaukoreit said that he had
been a soldier for many years and had been "brought up on the duties and
attitudes of a soldier." After the capitulation Welss frequently refused
to do his duties and tried to induce his fellows to revolt. ¥When accussd
Kaukoreit demanded that Welss be punished the leader of the "Sguadron"
told him that he no longer had the means to do s0o,» Accused's organiza- .
tion "had become a community without any jurisdiction" and its members
wore "compelled to settle all things by ourselves. ¢ A German court
did not exist any more #tk, We were not yet subordinated to an American
courte It is & natural fact that under these circumstances, a primitive
law is used only." The "court of fellow soldiers" contained a total of
ten persons.e = - ‘ : '

In his statement accused Ackermann said he had reported to accused
Kaukoreit that Weiss, who was drunk, had called him, accused Ackermsnn,
a dirty swine and had said that he had browbeaten the men and that he
should be killed for that. Weiss had pulled out his submachine gun

-
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but accused Ackermann had grabbed the weapon and taken away the magazine.
The evening of the same day accused Kaukoreit spoke to a group of men in
the street ahout Veiss. Accused Ackermann vwas present. sccused Kaukoreit
asked the group whether they would join a comrade tribunal and all agreed.
He told the group that Weiss "should be beaten to death at the first
opportunity" and ordered accused Ackermann and Bald to commit the act.
Accused Ackermamn and 321d acquiesced. The following day accused Ackermann
and Bald agreed that "jeiss would be beaten to death and throvm into the .
canal on this night, if possible.® That nicht accused Ackermann attended
the platoon party and saw ieiss there., ifeiss was drunk and insulting.
ilhen Vieiss left the party accused Ackermann and Bald and another left
also and went directly towards Vieiss! billet. As they entered the court-
yard they could hear ‘Veiss' voice inside the house., Tihen Weiss came out
accused Ackermann had gone to the courtyard gate. ileiss came to the
courtyard gate and stumbled into accused Ackermann, recognizing him st
once., Velss asked him what he was doing there and started wrestling
with him. J4ccused Ackermamn's foct touched a wooden stake about three
feet long by 10 1/2 inches wide and he "grabbed the stick, pushed ieiss
away, and Jeiss then fell on the ground, and as I was on top of him, I
hit him twice on the head with the stick. The stick broke. I heard
someone coming out, and I then ran away." Accused ickermann later
returned to the courtyard with some other men where they found ieiss
groaninz on the ground. saccused Bald being present at the time took a
gun from one of the other men and shot Weiss in the heart. Lieutenant
Kastl then came and told accused Ackermann to remove ‘feiss! body from
the courtyard. Someone helped him drag the body to the canal where it
was thrown in. He "tied an iron bar to Weiss' body so that it would
sink."” ” ’ ;
In his statement accused Bald said that a few days before Weiss
was killed he was standing in the street near his area with accused
Ackermann and two other men. Accused Kaukoreit approached the group
and started to talk about Weiss and suggested that they "found a
Werewolf group and put Welss aside." All agreed to join the group
except one Fuchs. They then discussed killing Weiss and accused
Kaukoreit asked who would do it. Accused Ackermann said he would do
it. TWeiss was to be killed at the first opportunity, if possible
that night. Accused Bald went to the platoon party where Lieutenant
"Kastel" sang a short song. Vieiss answered with an insulting song.
Vihen Lieutenant "Kastel" made a small speech, Weiss interrupted sev-
y eral times and made "bad" remarks. An hour later accused Bald, ac-
\ cused Ackermamn and ancther left the party and went to Ythe creek.m
Ackermann said he was looking for a place to throw the body of Weiss
in. They Mall found a place where the water was deep." They then
ent to the courtyard in front of Weiss' quarters. Accused Bald heard
teps coming out of the house and ran about 25 yards away to a vehicle
ed so that he "would not be seen." TWithin a few seconds he heard
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Weiss! voice in the courtyard, then he heard a bump and Weiss groan. °
He could see nothing because of the darkness., He waited about two
mimites and then ran to the street where he met accused Ackermann &nd
the other man he had been with. Upon being informed by- two other men
that Weiss had been beaten and was lying in the courtyard he went to
look at Weiss. He borrowed a flashlight and, shining it upon Weiss,
saw that Weiss was still breathing. Weiss' head was cracked open and
there was a wooden splinter sticking out. Also "the brain was hanging
half out." Accused Bald "saw that ¥Weiss was as good as dead," so he
"phorrowed a machine pistol ¢ and fired one shot inte his heart." He
then went back to the platoon party and reported the incident to ac-
cused Kaukoreit. Later he and accused Ackermann dragged ¥Weiss'! body
to the creek about 100 yards away. At the creek, Ackermann bound a
piece of iron around Weiss! neck and both of them pushed Weiss! body
into "the river." Later that evening, back at the quarters, accused
Bald made the followmg speech:

"This had been a night of much happenings. Weiss has been
executed by comrade courtmartial. He was a pig, a scoundrel,
a communist, and did not belong to the squadron. He has been
buried, how and where is noné of your business. 3Ha:t

The President instructed the court that the extra judicial state-
ments of each co-accused could be considered as evidence only against
the one who made them and not as evidence against the other co-accused

(R. 33).

Le Evidence for the Defense.

Oberwachtmeister Kaukorelt, having had his rights as a witness ex-
plained to him, elected to take the witness stand in his own behalf.
Ee testified that he had been in the German Army eleven years. He had
known Weiss since December 1943 and Weiss had been the company tailor.
On 2 May 1945 he heard of the surrender terms and still received duty
ahd instructions from the company commander, Lieutenant Kastl. The
company still carried on as a unit in a "completely normal way of duty®
(Re 32,33). On L May 1945 Bald and Ackermann reported to him that
Weisgs would not obey any more orders and that he had threatened to shoot
any officer who would try to make him do so with a machine pistol.

Wi And this moment according to my soldierly feeling was a :
very critical situation with respect to the keeping of discipline.
In such times as this it is alwvays thus that a bad example makes
himself willing and easily followed, so I called a court imme-
diately at that place which at first consisted of us three. 1In
view of the fact that Lieutenant Kastl had refused to take any
steps a few days before; we agreed unanimously on the death
punishment.® (R. 33)

—
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Accused Kaukoreit had no personal grudge against Weilss. At the end of
194); orders were issued in the German Army to the effect that when a

+ leader fails to do his duty for his unit in a critical situation, the

next superiors all the way down to private first class were to take

over. He considered the failure of Lieutenant Kastl to take any action
against ifeiss as "a plain failing of the company commander in this case."
He regarded ileiss! acts as open mutiny. The company had not been told
that it was subject to "allied law.® He was dissatisfied with the
company commander as a leader at that time. There was another lieutenant
with the company but he was not consulted in the matter of Weiss, for
first, accused Xaukoreit supposed him to have the same opinion as Lieu-
tenant Kastl since both officers had just come from an officers' meeting,
and second, because he was too young. The battalion commander was not
consulted, for most probably he, like Lieutenant Kastl himself, would
refuse any action on disciplinary cases. A few days after Weiss had
been killed an order was read to the effect that the accused!s organiza-
tion was still under the jurisdiction of German courts. It was not
until they came to Piverone that they heard the Americans would take
jurisdiction over all offenses (R. 34,35,36). The court accused Kaukoreit
set up was called an "emergency court-martial." In such a court-martial
it is not necessary that there be a person on the court whose rank equals
the rank of the person to be tried. The members of an emergency court-
martial are supposed to be officers but they were not officers in thls
case due to the existing circumstances (R. 36,37).

. Unteroffizier Merbert Ackermann, having had his rights as a witness
explained to him, elected to take the witness stand in his own behalf,
He testified that he had no personal animosity against Weiss and that
he tried to kill him on 6 May 1945 because "we had decided in the emer-
gency court-martial that Weiss should be killed.™ The customary method
of killing a man after he is condemned to death in the German Army is by
shooting him, not by beating him to death. The emergency court-martial
determined that Weiss was to be shot. The beating accused Ackermann
gave Welss was not in accordance with the death sentence that had been
passed by the emergency court, but since accused Ackermann "didn't get
to draw" his pistol, he "took the stick first and hit him to keep him
away" (R. 37,38). Accused Ackermann knew of no other emergency court
set up with non-commissioned officers acting as the court. He had the
feeling that non-commissioned officers had the duty to take over a
command in matters other than battle when theyfelt that their superior
officers were not doing their duty. Weiss was not present when the
emergency court was held. Weiss could never be reached. - During the
day he was always gone and at night he went to a place in the quarters where

. nobody could find him!' "Either" accused Ackermann "or" accused Bald
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were ordered to kill Veiss. aAccused Ackermann did not volunteer to
kill Tieiss; that was decided by the emergency court-martial of which
accused Kaukoreit had charze. The emergency court-martial consisted
of ten or eleven men altogether, comrrisinz all the non-cormissioned
officers of the company plus the privates first class who had been
notified by the accused Kaukoreit. The emergency court-martial was
not called a "ierewolf" (R. 39,u40).

Viachtmelster Ernst Bald, having had his rights as a witness ex-
plained to him, elected to take the witness stand in his own behalf
and testified only to the fact that he 51gned his pre-trial statement
(Re L1,43).

Lieutenant Colonel Victor von Schweinitz, German Army Group C,
assoclate defense counsel, testified that his present status is that
of "surrendered enemy personnel" and that he is stationed at the pris-
oner of war camp at Chedi, Italy. He was present at Caserta when the
surrender terms were signed at that place and was one of the persons
representing the German Army in Italy in its capitulation (R. L5). He
is not a member of the legal profession in the German Army but studied
law in Germany and Framnce for several\years,(R. L8,49). Under the
terms of the surrender document signed at Caserta, to become effective
1,00, 2 May 1945, German military authorities remained responsible fer
discipline and German officers and military police were allowed to
. keep their firearms. Nothing about German courts-martial was stated
in the surrender document, but.the document did contain a statement
that further instructions would come later. Sometime in 194k an order
was issued by Hitler himself which provided, for the first time in the
German Army, that in certain cases non-commissioned officers were
authorized or even obliged to take over the authority of their superiors.
There are such things as emergency courts-martial in the Cerman Army
(Re 4S). A German commander is authorized to hold an emergency court-
martial in all cases in which immediate action is necessary to main-
tain discipline and where the normal court-martial cannot be reached.

Mtk That was the case here where the judge advocate of this
division had killed himself, I think on May 2nd. In such
cases an emergency court-martial can be held, and in a case
like this it must be held and the company commander or bat-
talion ought to have held an emergency court-martial,.but
they didn't do anything at all, didn't take any action against
the act of mutiny of lamce corporal Weiss, and it certainly
was a failure of the commander to do his duty." (R. L5,L6)

An emergency court-martial is appointed by a company cormander, bate
talion commander or regimental commander, as the case may be. Usually
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there are only three members sitting on the court, at least one member
of which is of the same rank as accused. In a normal court-martial, a
non-commissioned officer or private cannot be judged if there is not a
non-comuissioned officer or private on the court. TFor the type of
offense Weiss cormitted the customary type of punishment a German court
would mete out would be death. The accused must be present but if the
accused escapes it is possible that he could be condemned in absentia

(Re L6,47). 1In this case the battalion commander should have appointed
the court and if he could not or did not do it, then the company commander.
If the company commander did not appoint the court then under the order
of the Fuhrer of 194k, anybody actually could do it. The emergency court
which acted on the case of Vieiss was abnormal, "but 2 thing which could
happen according to this order published last year." I% is not customery
to have all members of a company who volunteer sit on the court. "The
-order issued by Hitler last year is absolutely irregular, something that
exists in no army in the world and didn't in our Army before, and as I
told you it was approved by very few people" (R. 48). Witness did not
knowr whether there was any limit to the mumber of men that can sit on

an emergency court (R. L48). The customary method of execution in the
German Army for a death sentence is shooting. Witness did not think
there was another method of executing such a sentence (R. 50).

5. Jurisdiction in General.

. On 29 April 1945 all German forces under the command and control of
the German Commander-in-Chief, Southwest (northern Italy and Austria),
surrendered unconditionally by Instrument of Local Surrender, effective
on 2 May 1945, to the Supreme Allied Commander, Mediterranean Theater
of Operations. Paragraph 8, Appendix A to the Instrument of Local Sur-
render, provided that: )

"All personnel of the German Armed Forces shall be subject -
to such conditions and directives as may be prescribed by the
Supreme Allied Commander. At the Supreme Allied Commander's
discretion, some or all of such personnel may be declared t
be prisoners of War.! . '

Paragraph 16 of the above Appendix A provided that,

"The German authority will remain responsible for the
maintenance of_discipl:l.ne throughout the German Land Forces.®

On 18 May 1945, Allied Headquarters informed subordinate commands
that "Enemy Courts-Martial may be permitted to function under allied
supervision." On 19 May 1945, the Supreme Allied Commander issued the
following directive to the German Commander-in-Chief:

10
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" (2) Your responsibility in maintaining discipline among
all personnel under your command or control will be exercised
by you in accordance with German military law and procedures
and subject to suspension and control by the Supreme Allied

" Commander or Subordinate Commanders.

. m(3) In addition, you and all personnel under your command
or control will be subject to trial in Allied Military Govern-
ment Courts for all offense%, civil or military, against orders
issued by or with the authority of the Supreme Allied Commander,
against the laws and usages of war, or against the Civil Code,
provided, however, that any such personnel who shall have been
declared to be prisoners of war shall be tried in accordance
with the provisions of the Geneva Convention."

On 4 July 1945, by direction of the Supreme Allied Commander, the
following instructions were issued to subordinate Allied Commanders:

"(2) Since the issuance of those orders /I9 May 1945, cited
above/ there has been established by U.S. Military authorities
the MTOUSA Prisoner of War Command.> Surrendered personnel under
MTOUSA Prisoner of War Command will, in addition to laws and
tribunals mentioned in such orders of 19 May 1945, be subject to
trial in U.S. courts-martial for vioclations of U.S. Articles of
War and laws and usages of war in any case or class of cases in
which Commanding General, MTOUSA Prisoner of War Command, so
directs.t

The offense for which the accused were here tried was committed on 6 May
1945. The unit of the German Army to which the accused belonged did not
come into the actual physical control of the &1llied authorities until
sometimetetveen 9 andl3 May 1945, at which time its members passed through -
the Allied prisoner of war cages at Piverone, Italy. By secret letter™
(AFHQ, AG 386.3/163) dated 7 July 1945, (Pros. Ex. A, R.15) it was pro-
vided that all enemy personnel who had not passed through Army prisoner
of war cages before 1400 hours, 2 May 1945, were to be regarded as
"Surrendered Enemy Forces" and not as prisoners of war in the absence
of an express declaration that they or any of them occupied the latter
status. On 6 September 1945, the charges against accused were referred
for trial before a general court-martial appointed by the Commanding
General, MTOUSA Prisoner of War Command under the authority granted him
inhthe above quoted directive of the Supreme Allied Commander of 4 July

From the foregoing surrender terms and directives of the Supreme
Allied Commander in implementation thereof, it is obvious that the
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victorious Allied forces-assumed full and complete control over all
personnel of the German Armed Forces on 2 May 1946. Furthermore, the
Allied forces became the occupying power with the right and obligation
under international law to govern the territory formerly in the pos-

. session of the enemy surrendered forces and to punish violations of
its - laws (Hague Regulations, Article 43, TM 27-251, p. 31). There was
no jurisdictional void created by the surrender during the period between
2 May 1946 and the time when the Allied Forces took actual physical
custody of ths surrendered enemy forces or the territory formerly occu-
pied by them, for it is sufficient that the victor have the present

. ability to make its authority felt within a reasonable time (par. 276,
FM 27-10). Nor was the directive of Allied Headquarters to subordinate
‘commanders of 18 May 19L5 or the directive to the German Commander-in-
Chief of 19 May 1945 permitting enemy courts-martial to function under
Allied supervision any grant of exclusive court-martial jurisdiction
to the surrendered enemy forces. These were but permissive, temporary
expedients designed to maintain discipline in the vanquished and dis-
organized enemy military establishment. These orders and directives
expressly recognized the supremacy of Allied jurisdiction and law. Also,
although prior to 2 May 1945 members of the German Armed Forces were not
subject to local (Italian) law or any law other than their own (Coleman

. Ve Tennessee, 97 U.S. 509; see Garner, . International Law and the World
War, Vol. 11, p. 477), a8 a result of the unconditional surrender on
that date they thereafter became subject to the directives of the :
Supreme Allied Commander which directives made applicable to them both
the local and &llied military law. Eveh if it may be said that under
the directives of the Supreme Allied Commander the accused in this case
could have been tried for their crime by a German court under German
law, they were not so tried in fact. When they were tried by a United

- States Army court-martial, the victor was merely asserting the authority
which had fallen to him on 2 May 19L5.

It appears thén that the Allied forces had the right and duty to
try accused for a crime committed by them after the effective data of
surrender either on the theory that accused were prisoners of war or
occupied an assimilable status or on the theory that they had committed
a crime against the laws of the occupied territory (See SPJGW 1943/
3029, 2 Bull JAG 513 Spaight, War Rights on Land, p. 358; Dig Op JAG
1912")40, po 1067)0 . !

Jurisdiction of General Courts-Martial.

In case of capture by the enemy, the armed forces of the beliigerent
parties have a right to be treated as prisoners of war (Hague Regulations,
Art. 3, T 27-251, p. 15; par. 70, FM 27-10). However, war criminals are

12
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not entitled to the status of prisoners of war and it may well be that,
upon capture, those who are suspected of having committed war crimes
need not be initially interned as prisoners of war (Oppenheim, Inter-
national Law, VuL. 11, pe 2993 British lanual of Military law, Laws and
Usages. of Viar on Land, par. 56). Apparently having in mind the possi-
bility that undetermined members of the German Armed Forces in Italy

" may have committed war crimes or belonged to allegedly criminal groups,
the 4Allied Forces refused to declare all captured enemy persommnel pris-
oners of war and instead chose to regard them simply as "Surrendered
Enemy Forcese"

- If it may be considered that the accused, despite this declaration
of the Allied forces, were entitled to be considered as prisoners of
war by virtue of the provisions of the Hague Regulations, or that their
status as "Surrendered Znemy Forces" was assimilable to that of pris-
oners of war, and that they committed the offense for which they were
tried while in that status, then there can be little doubt but that
the general court-martial was the proper tribunal and that they were
subject to be tried by such court under an appropriate Article of Var
(AW 12; Hague Regulations, art. 8, TM 27-251, p. 19; Geneva Convention,
PN, Art. 63, T 27-251, p. 101; SPJG7 1943/3029, 2 Bull JAG 51).

If on the other hand it is considered that the accused did not
occupy the status of prisoners of war at the time the offense was_com- :
mitted or that they never did become prisoners of war or assimiles, and -
that the occupying Allied forces were employing their judicial instru-
mentalities merely as a substitute in time of war for the local criminal
courts, then the general court-martial in this case also is a proper
tribunal. It is not necessary, as a matter of law, to employ the mili-
tary commission in such cases (AW 12, par. 7, FM 27-10). The occupant
may substitute his own tribunals to administer local law where military
necessity or the maintenance of public order and safety demand such
action, where the machinery of Jjustice has been so dislocated by the
events of war as to be practically inoperative or where the trial of
certain classes of cases in the local courts may be inimical to the
interests of the occupant (Spaight, War Rights on Land, p. 358; Garner,
International Law and the World War, Vol. 2, p. 87; par. 42d, FM 27-5).
That the occupying power in the present case deemed it necessary to
take such action with respect to members of the "surrendered enemy
forces" is shown in the above quoted directive of the Supreme Allied
Commander to the German Commander-in-Chief of.19 May 1945 and the direc-
tive of the Supreme Allied Commander to subordinate Allied commanders
of 4 July 1945.

Courts created by a military governor or theater commander to
administer the local criminal law depend for their existence on the
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laws of war and not on the constitution or legislation of the legitimate.
sovereign (United States v. Reiter, Fed. Cas. No. 16, 146, TM 27-250,

pe 1), This being so, at though military tribunals acting in the place
of the local criminal courts apply the substantive law previously exist-
ing in the occupied territory, it is manifest that such tribunals need
not follow the forms of the local law. The accused 'in this case were
tried for ‘the crime of murder in violation of Article of War 92. The
mentioned Article of War does not define murder and the definition of
that crime found in the Manual for Courts-iartial does not materially
depart from the definition thereof in the Italian Criminal Code. The
latter definition is as follows:

"Art. 575. Homicide. Thoever causes ihe death of a human
being shall be punished with imprisonment for not less than
twenty-one years.

"Art, 576. Aggravating circumstances. Death penalty. The
death penalty shall be applied if the act contemplated by the
foregoing article was committed: 3#9¢ whenever there was premedita-
tion; st (Translation supplied).

Therefore, the accused have been in no way prejudiced by having been
“tried under a specification which would as substantially set out the
offense of aggravated homicide under the Italian Criminal Code as it
would the offense of murder under the 92nd Article of War. Death is
a permissible punishment upon conviction of the offense charged seen
in either light. (See SPJGA 19L46/61L)

Necessity for Review and Confirmation. ,

+ In discussing the necessity for examination of the record of trial
in this case by the Board of Review under the provisions of Article of
Yar 50% and for confirmation of the sentence herein under the provisions
of Article of War L8, it is unnecessary to determine whether the accused
were tried as prisoners of war or as common ¢riminals, for the accused
were .tried before a general court-martial and not by a military commission. .
In this respect the case is to be distinguished from Ex parte Quirin
(317 U.S. 1) and In re Yamashita (66 S. Ct. 340). The second paragraph
of Article of War 503 provides in pertinent part: '

"Before any record of trial in which there has been adjudged
a sentence requiring approval or confirmation by the Presidenty
under the provisions of article L6, article L§, or article bl
is submitted o the President, such record shall be examined by
the board of review." (Underscoring supplied.)
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Article of War L8 provides:

"In addition to the approval required by article L6, confirma-
tion by the President is required in the following cases before
the sentence of a court-martial is carried into execution, namely:

P
(d) Any sentence of death, == (Underscoring supplied).

Since the accused were given the death sentence_by a general court-martial
in this case, it is apparent that both examination of the record of trial
by the Board of Review and confirmation of the sentence are necessary.

General Discussion.

The accused claim to have taken the life of their fellow soldier,
Weiss, pursuant to the sentence of an "emergency court-martial." The
fteourt" was convened by the accused Kaukoreit, apparently the ranking
non-commissioned officer in the unit to which all accused and the
deceased belonged, and the accused ickermann and Bald were members,
ordered to execute its sentence by the accused Kaukoreit. If the "court"
had been a properly constituted forum and. its sentence had been properly
reached and executed according to German military law, it is possible
that the accused would have made out a complete defense to the crime for
which they were here charged and found guilty. Such, however, was not
the case. Lieutenant Colonel von Schweinitz, a German officer, legal
scholar, associate defense counsel and a witness for the accused testi-
fied that under an order published by Hitler himself in 1944, non~-com-
missioned officers were authorized and even obliged in certain cases to
take over the authority of their superiors; that a German commander was
authorized to hold an "emergency court-martial® in all cases where imme-
diate action was necessary to maintain discipline and where the normal
court-martial could not be reached; that in this particular cass the
Jjudge advocate of the division of which accused's unit was a part had
committed suicide on 2 May 1945 and therefore a normal court-martial
could not be held; that the battalion or company commander should have
held an "emergency court-martial™ to try the deceased iieiss for his
‘alleged open insubordination; that since these officers either would
‘not or could not hold such a court the accused Kaukoreit could legally
do so under Hitler's order and that the death penalty was proper in the
circumstances. A He also testified that the accused mwst be present at
a trial before an “emergency court-martial," although he could be tried
absentia if he escaped, and that the customarymethod of execution of
& death sentence in the German Army is by shooting. Here the accused,
Welss, was not present at the 'trial" before the emergency court which
l .
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condemned him to death and he lost his life, not by shooting, but by
being brutally clubbed over the head in the black of night and without
.any warning whatsoever of his impending doom.

4Accused Ackermann testified that Weiss could never be found at his
organization during the dey and that "at night he went to a place in
the quarters where nobody could find him" and Lieutenant Kastl, the
company commander, testified that Weiss was never “home". This, however,
is hardly the equivalent of the "escape! which, it is alleged, would
warrant the trial in absentia under German military law of a person
accused of a capital offense. In this comection it may be noticed
that Weiss' execution coincided with his appearance in the company area.
Shortly before he was killed he had attended the platoon party and cer-
tainly there was ample opportunity to give him notice of the charges
pending against him at that time. Accused Ackermann testified on the
witness stand that the emergency court-martial determined that Weiss was
to be shot but since he, Ackermann, "didn't get to draw" his pistol, he
"took the stick first and hit him to keep him away." However, in his
pre-trial statement, accused Ackermann said that Weiss was to "be beaten
to death at the first opvortunity" and that he, Ackermann, and accused
Bald, on the day Weiss was killed, agreed that "Weiss would be beaten
to death and thrown into the canal on this night, if possible." This
statement, of course, can be used only against the accused ickermann.
Moreover, the most cursory examination of the record of trial would
reveal that the whole course of the proceedings leading up to the death
of Welss was tainted with such irregularity, secrecy, malice, and stealth
as to vitiate completely any semblence of judicial action, and this is
so even when the admitted facts are considered in the light of the most
barbaric system of Justice imaginable. Stated tersely, the accused took
what they considered to be the law into their own hands, informing none
of the officers present in their organization of their plans. Conduct .
of the type exhibited by the accused in the record of trial has unfail-
ingly shocked the conscience of civilization and has been consistently
punished since the time men first learned to live together in drganized
society. The fact that the deceased lfeiss may have been openly insubor-
dinate on several occasions and may, indeed, have deserved. severe punish-
ment, does not serve to make his life forfeit at the hands of every group
of desperados which unlawfully arrogates to itself the power and authority
to judge and condemn (See CM 248793, Beyer, 50 BR 21)

As to accused Kaukoreit.

Accused Kaukoreit testified that he had no personal grudge against
Weilss. His actions, however, give the lie to his testimony on the witness
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stand. The "trial" was but a meeting of a group of men of deceased's
company held in a street near the company area at which accused Kaukoreit
was the principal speaker and at which he pointed out that ifeiss had been
disobeying orders since the war in Italy ended. It was agreed that they
should ¥get rid of" Weiss. Accused Kaukoreit ordered accused Bald and
Ackermann to "commit the deed at the best opportunity.® On the day Weiss
was killed he informed accused Ackermann that "tonight would be a good
night to kill Weiss" because he would place two men "as sentries from

12" p.m. t0 2 a.m. because they could be trusted.? He then informed the
two sentries of his plan to kill Weiss that night. Weiss was killed in
the company area between 2330 and 2400 that night while accused Kaukoreit
was at the platoon party. Shortly before midnight, while still at the
party, accused Bald and another reported Weiss! death to-him. Accused
Kaukoreit "didn't want to know who did it." He did not inform either

of his company officers or the battalion commander of his plan to kill
Welss, for he thought that they all would refuse to take any action on
disciplinary cases. It thus appears, by his own admissions, that accused
Kaukoreit conceived and organized the plot upon Weiss' life and that he
set the stage for its furtive execution. Although he was not immediately
present at the scene of the crime in the "courtyardt 'at the time it was
committed, he was within easy reach thereof and if anything had gone
amiss in the plan to take Vleiss'! life his assistance would have been
readily available to his co-conspirators. It is not necessary to prove
the immediate presence of the accused at the time and place of the com-
mission of the orime, or that he actually aided in the commission of

the offense; if he was in such a situation as to be able readily to come

" to the assistance of his companions, the knowledge of which was calculated
to give additional confidence to them, he was aiding and abetting and
may be charged as a principal (Com. v. Lucas, 2 Allen (Mass.) 170; CM

ETO 1453, Fowler, -3 Bull JAG 28L; CM 266724, McDonald, 43 BR 291). There
can be little doubt that the accused was, at The very least, an accessory
before the fact to the crime, for he ordered and commanded its commission,
Under the law to be applied in United States courts, no distinction is
drawn between accessories before the fact and principals, as these terms
were defined at the common law, for the Criminal Code of the United States
provides that "Mihoever directly commits any act constituting an offense
defined in any law of the United States, or aids, abets, counsels, commands,
induces, or procures its commission, is a prineipal® (18 U.S.C. 550).

The law of Italy, if it be considered that the accused was tried under
that law, is to the same effect, for Article 113 of the Italian Criminal
Code provides that "In a crime, when the act has been caused by the co-
operation of several persons, each one of them is subject to the punish-
ment established for the crime itself" (Translation supplied). By refer-
ence to another article, this article also.provides that "promoting" or
"organizing" the “cooperation" will be considered an aggravating

17
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circumstance. That accused Kaukoreit appreciated the wrongfulness of
his conduct is obvious from his clandestine actions and his statement
that he "didn't want to know" who participated in the actual killing
of Weiss. .

As to accused Ackermann.

-Accused Ackermann testified that he had no personal animosity
against Weiss and that he had killed him in pursuance of the order of
-an "emergency court-martial" which had sentenced Weiss to be shot to
death. He hit Weiss over the head with the stick only because "he
didn't get to draw" his pistol. However, as has been pointed out
above, the accused Ackermann in his pre-trizl statement said that Weiss
was to "be beaten to death at the first opportunity" and that he,

. Ackermann, and accused Bald, on the day Weiss was killed, agreed that
Mjeiss would be beaten to death and thrown into the canals on this
night, if possible." This is precisely what happened according to
accused Ackermann's statement and he was the chief actor. After he
had hit the deceased twice on the head with the stick, with sufficient
force to brsak the skull, he "heard someone coming out, and then I ran
away." later, someone helped him drag the body to the canal where it
was thrown in. He "tied an iron bar to Weiss' body so that it would
sink." Running away from the scene of the homicide and disposing of
the body of the victim in the manner here shovn are hardly the acts of
an official executioner acting under the orders of competent authority.
Such acts show the presence of a guilty mind, a fear of just retributicn.

""As to accused Bald.

The accused Ackermann, on the witness stand, testified that "either®
accused Ackermann "ort® accused Bald had been ordered to kill Weiss. 1In
his pre-trial statement accused Bald admitted that, a few days before .
Weiss' death, he had voluntarily joined a "Werewolf group" the purpose
of which was to "put Weiss aside", this mission, according,to him, being
then undertaken by accused Ackermann. It also appears from accused Bald's
pre-trial statement that on the night of Velss' death he, accused
Ackermann, and another "left the platoon party together and went to "the
creek"., At this time accused Ackermann informed accused Bald that he
was looking for a place to throw the body of Weiss in. . They "all found
a place where the water was deep." They then went to the courtyard in
front of Weiss quarters and, when accused Bald heard steps coming out
of the house, he ran about 25 yards away so that "he would not be seen.m
Within & few seconds he heard Weiss voice in the courtyard, then he
heard a bump and Weiss groan. He could see nothing because of the

”
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darkness. He waited a few minutes and then ran out to the street.
later he returned to where ljeiss was lying in the courtyard and no-
ticed that Weiss was still breathing, a wooden splinter sticking out
of his head and the brain "hanging half out." Seeing that leiss "was
as good as dead," accused Bald borrowed a machine pistol and "fired
one shot inte his heart.! Private Bresien testified that Bald shot at
Teiss after someone had said), "One should give him a mercy shot."
kzain according to accused Bald's statement, after reporting the inci-
dent to accused Kaukoreit, he and accused Ackermann dragged Vieiss!
body to the creek about 100 yards away vhere, after accused ickermann
had bound a piece of iron around the neck, they threw it in. Ilater
that evening, back at the quarters, accused Bald made the following
speechs

"This has been a night of happenings. %Yeiss has been executed

by comrade court-martial. He was a pig, a scoundrel, a communist,
and did not belong to the squadron. He has been buried, how and
where is none of your business. sttt

From the foregoing recital of the evidence as it relates to accused Bald
it is obvious that he participated fully in the conspiracy to kill Tieiss.
He was one of the men ordered to carry out the death sentence according
to accused Ackermann and in any case was put on notice of impending
events when, knowing that accused ickermann intended to kill Vieiss, he
accompanied accused ickermann to the creek to find a convenient place

to do away with Weiss' body. He was present at the scene of the crime
and, although he did not actually see the struggle between accused
Ackermann and Weiss, he knew or should have known that the crime was
being committed. He fired the "mercy shot" and afterwards helped to
dispose of 'feiss! body. ‘there one's presence is by preconcert, he my
be guilty as an aider or abettor, even though he does not encourage

or discourage the commission of the offense by word or act (CM ETO

1453, Fowler, supra). Accused Bald, therefore, is chargeable as a
principal equally with the accused Ackermann who delivered the fatal
blows. If any actual evidence of malice and intent be needed, accused
Bald himself supplied that evidence in his speech to his fellow soldiers
after the killing. He knew very well that he was not justified in act-
ing as he did, for he ran away when he heard footsteps coming so that
"he would not be seen.!" His actions throughout were those of a cormon
criminal rather than those of one honorably employed to execute the

duly promulgated sentence of a court-martial.

6. The court was legally constituted and had jurisdiction over
each accused and of the offense. lNo errors injuriously affecting the
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substantial rights of any accused were committed during the trial. In
the opinion of the Board of Review the record of trial is legally suffi-

cient to support the findings of guilty and the sentence as to each
accused and to warrant confirmation of the sentence as to each accused.
A sentence of either death or impriscnment for life is mandatory upon

conviction of murder in violation of Article of Var 92.

%’m Judge Advocate.

h ’ CDO/L/M‘/ & "MQQZ@L , Judge advocate.

/

AL D s s
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JAGK = CM 302791 . lst Ind A ‘
o : - SEP 2 0 w4b
.ﬂD. JAGO. W&Bhingt_on 25, D. C.

T0: The Under Seoretary of War

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Heview in the case of
Oberwachtmeister Heinrich Kaukoreit, Wnteroffizier Herbert Ackermann’
and Wachmeister Ernst Bald, all members of the German surrendered
forces.

2. I concwr in the opinion of the Board of Review that the record .

of trial is legally sufficiént to support the findings of guilty and
the sentence as to each accused and to warrant confirmation thereof.
Due to the faot that this offense was committed during a period of
extreme disorganization and disruption of normal authority emong the-
conquered German forces, that the accused purported to act under color
of lew end that their standards of justice and right may have wvaried
. substentially from those adhered to by us, I recommend that the sen=-
. tence as to each accused be confirmed but ocommuted to confinement at
hard labor for the term of the natural life of each accused, and that
the U., S. Penitentiary, Lewisburg, Pennsylvenia, be designated as the
place of confinement. \

5. Inclosed are a draft of a letter for your signature trans-
mitting the record of trial to the President for his action and a form
of Executlve aoction designed to carry into effect the rpcommendation
hereinabova made, should such action meet with approval.

3 Incls , THOMAS H. GREEN
. 1. Record of triel Major General
€ Drft ltr sig USW The Judge Advocate General

3+ Form of Ex aotion

0.C.M.00 302, 16 Yot 1946).
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VAR DEFARTLENT
In tne Office of The Judge Advocate General
Washington, D. C.

Wk 6
JAGH-CM 302833 44 ggp 194

UNITED STATES . CHANOR BASE SECTION
Trial by G.C.H., convened at
Brussels, Belgium, 12 and 13
October 1945, Dismissal and
total forfeiturese.

Ve

Major OSCAR L. YOUNG
(0-L10665), Coast Artillery
Corpse

OPINION of the BOARD OF REVIEN
HOTTENSTEIN, SOLF. and SCHWAGER, Judge Advocates

, 1. The Board of Review has examined the record of-trial in tne case
of the officer named above and submits this, its opinion, to The Judge
Advocate Ceneral. '

2. The accused was tried upon the following Charges and Specifi=-
cationss

CHARGE I: Violation of the 80th Article of War.

Specification: In that Major Oscar L. Young, 563rd Anti-
aircraft Artillery Automatic Weapons Battalion (Mobile),
did, in conjunction with First Iieutenant Oscar M,
.Kimbrough, laster Sergeant Millard R. Bowman, First
Sergeant William Dalmau, and Technician Fourth Grade
lawrence E. Willis, all of the 563rd Anti-Aircraft
Artillery Automatic Weapons Battalion (lobile), at liege,
Belgium, on or about 16 July 1945, wrongfully and unlaw-
fully sell and dispose of the following captured property
of the United States, namely, one truck, passenger bus,
capacity approximately thirty-five (35) passengers,
Diesel-engined, body manufactured by Graff & Griff,
6 wneels, for the sum of 120,000 Belgian francs, of the
exchange value of about $2800,00, thereby receiving as
profit to himself, 25,000 Belgian francs, of the exchange
value of abéut $500.00.

CHARGE II: Violation of the 96th Article of War.

(Finding of not guilty.)

Specification: (Finding of not guilty.)
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To Charge I and its Specification, accused pleaded in bar of trial upon
the ground of former jeopardy. It was stipulated between the prosecution
and the defense that on 10 September 1945, the accused was brought to
trial before a court-martial under competent orders of the Commanding
General, Chanor Base Section, and arraigned upon the same Charge and Speci-

" fication as Charge I and the Specification thereof upon which he was ar-

raigned in the instant case (R 6)e. At or near the end of the prosecution's
case a nolle prosequi was entered by the appointing authority as to the
accused (R 6, 9)s The record of the previous trial was not offered into
evidence. After hearing argument of both prosecution and defense as to
the propriety of accused's plea, it was denied. He then peaded not guilty

“to.Charge I and its Specification and gullty to Charge II and its Specifi-

cation. Thereafter accused withdrew his plea.of guilty and pleaded not
guilty to Charge II énd-its Specification. He was found guilty of Charge
I and its Specification and not guilty of Charge II and its-Specification,
No evidence of any previous convictions was introduced. He was sentenced
to dismissal and total forfeitures. The revieving autnority approved the
sentence and forwarded the record of trial for action under Article of Var
L8.

3. The prosecution's evidence shows that accused, on the date of

* the commission of the offense alleged in Specification of Charge I, was,

and had been for some time prior thereto, a member of the 563rd Antie-
Aircraft Artillery Automatic Weapons Battalion (Mobile), of which organi-

- gation Iieutenant Colonel Elwood N. Chambers was tne Commanding Officer.

On either the 13th or llth of June 1945, Warrant Officer Junior Grade
Irving A. Offstein, also a member of accused's organization then stationed
at Weilberg, Germany, acting on orders of Colonel Chambers, proceeded to
Displaced Persons Camp Number Ll located at Coblentz, Germany, and ook
possession of the bus described in the Specification of Charge I. The

bus was delivered into the custody of Warrant Officer Offstein by a
Iieutenant Colonel Barmett, the Commanding Officer of the Displaced Per=
sons Camp, and Offstein thereupon transported this bus to Weilberg. Iwo
days later accused's organization was moved from Weilberg, Germany, to
liege, Bolgium, and again Offstein transported this bus to the new station
at Liege. The bus in question was described as being painted in German
camouflage. On its right side there was painted a German swastika and
German eagle. It was about twenty feet long and had a passenger capacity
of about twenty-five persons. The name of the bus manufacturer was Kaltem-
Aufbaun and the name of the body builder was Graff and Griff. There was
posted upon the windshield an authorization from the military government
permitting tne transport of the bus to Iiege. The vehicle was not marked
with any authorized United States Government identification (R 13, 25,

31, 32). It had been used to transport displaced persons from one camp

to another and was under control of the military government (R 60-61).
Offstein was given a written authority to transport the bus from Kreis
(county) by military govermment. The written authority, which was posted -
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on the windshiecld read "the following venicle, operated by the U. S. Army,
has permission to go from blank to blank in tne particular Kreis." No
other documents or receipts were given or exchanged between Offstein and
the military government at the time the former took possession of the
bus. The vehicle was never listed or carried on property books of ac-
cused’'s organization (R 50, 58, 109). At the time accused's organization
moved from Weilberg to liepge, the venicle in question was transferred as
a part of a convoy and delivered to the battalion motor pgol., No receipt
was obtained for it (R 5L4-58).

Tne bus remained in the motor pool for about four weeks (R 26).
While there, it was never used and efforts to dispose of it by turning
it into an Ordnance instailation at that station met with no success,.
' The motor pool sergeant was advised by Ordnance to take the venicle to
a roadside and abandon it. One day while inspecting tne motor pool, the
accused had a conversation with First Lieutenant Cscar M. Kimbrough, who
was in charge, relative to the disposition of the bus and suggested that
it be solds Previously, a similar suggestion nhad been made by tne Battalion
Comnander, Lieutenant Colonel Chambers,to the motor sergeant (R 32, 78, 85).
During the course of the conversation between accused and lLieutenant Kimbrough,
a civilian girl came and inquired if the bus was for sale. She was accom-.
panied by her sister and brother and after inspecting the vehicle, they made
an offer of 80,000 francs for it. The offer was accompanied by an invi-
tation to meet socially for food and drinks. - After these civilians departed,
Lieutenant Kimbrough and the accused continued their discussion about sell-
ing the bus and Private (then battalion motor pool sergeant) Millard R,
Bowman overheard them mention a price of 80,000 francs. He thereupon stated
that he could get 100,000 francs for it and that 80,000 francs was not
enough (R 28-31, 3L, L1-43, 86-87). Accused told the sergeant to "Go ahead
and see what you can do" and tnen stated to tne group generally '"well, why
don't we three sell tne bus and split the money three ways?" Kimbrough
and accused thereaiter visited the home of the two girls and their brotner,
who had previously offered to purchase thne bus. They tried to get the
civilians to increase their offer but were unsuccessful. On returning to
the motor pool accused again instructed Bovman to go ahead and see vhat e
could do about selling the bus (R L41-45). Bowman secured the services of
Sergeant William Dalmau as interpreter and commenced negotiating with a
civilian named M. Eugene Vigneron of the liege Bus Association and about
two weeks thereafter Vigneron bougnt the bus for the sum of 120,000 francs.
On 16 July 1945, Bowman celivered the bus to the purchaser at his plzce of
business in Iiege and Sergeant Dalmau was paid 120,000 francs therefor.
Dalmau retained 15,000 francs for his services and gave 105,000 francs to
Bowman. Bowman in turn gave Lieutenant Kimbreough 50,000 francs, Sergeant
Lawrence E. willis 20,000 francs, kept 25,000 as his share and gave 10,000
francs to the men in tne motor pool (R 13-1L, 2L, 30). Thereafter Lieutenant
Kimbrough invited accused to his rocm at the Hotel D'Angleterre and gave
him 25,000 francs. Accused had expected to receive 30,000 francs from the
transaction and when a lesser sum was given to nim, he demanded an explan-
ation from Bowman. All transfers of the money took place on the day the bus
Wwas delivered to the purchaser (R L3, 28). Within a short time following
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the sale of the bus, lieutenant Kimbrough was placed in arrest in quarters
at nis hotel and while in that status, he received a note from accused

(Pros Ex 5). In this note accused offered to pay part or all of Kimbrough's
fine if Kimbrough would in turn testify that accused received no part of
the money realized from the sale of the vehicle. Kimbrough was also re-
guested to reply to accused and destroy the note by burning it (R 66, 129).

L. Private Bowman was called as a witness for defense and testified
that Iieutenant Colonel Chambers, Commanding Officer of accused's battalion,
spoke to him only once about disposing of the bus and that was to ask why
he didn't get rid of it, "Ghy don't you sell the damn thing" (R 77). This
conversation between Bowman and Colonel Chambers was corroborated by the
testimony of Corporal Marvin J. P. Wood, a defense witness (R 78-80).

Following a full explanation of his rights as a witness, accused was
sworn and testified that on 16 July 19L5 he was executive officer of his
battalion; a short time prior to that date the battalion came into posses-
sion of a German bus through a former battalion commander, Iieutenant
Colonel Barnett. In the meantime a directive from higher headquarters
was publisned requiring all units to dispose of captured or abandoned ve-
nicles by turning them over to Ordnance. Accused then consulted the
battalion commander (Chambers) about compliance with the directive and
was told to comply by getting rid of the bus. This order was commnicated
to lieutenant Kimbrough, the motor officer, by accused. Kimbrough told
accused that Ordnance would not accept the bus and while these two were
discussing the matter at the motor pool, two civilian girls and a man
appeared on the scene and inquired if the bus was for sale. After these
civilians departed,‘Private Bowman informed accused that he had been of=-
fered 100,000 francs for the bus. The following day accused again dig=-
cussed the sale of the vehicle with the girl civilians and two a three
days later he again discussed the sale vith Bowman and learned that Colonel
Chambers had instructed Bowman to sell the bus (R 8L4-88),

On 16 July 1945 Lieutenant Kimbrough informed accused that the bus
had been sold and he went to Kimbrough's room and received 25,000 francs
(R 89)s. Colonel Chambers was on leave when the bus was sold and accused
was in command of the battalion for the time being. When Chambers returned,
he placed accused in arrest in quarters and informed him that ®innumerable
charges" would be preferred against him. Thereafter he refused to see
accused or discuss the matter with him, except on one occasion when he
told accused "one of us nad to take the rap" (R 90-92). Accused admitted
writing the note (Pros Ex 5) to Kimbrough. After the investigation, he
returned the 25,000 francs to the Provest kiarshal, Iieutenant Price, in
the same denominations that he had received it and was given a receipt
therefor. He denied that he made amy protestations to Bowman about re=-
ceiving less than nis share of the proceeds from the sale and asserted
tnat when ne spoke to the personnel of the motor pool of selling the bus,
he did so in a joking manner (R 93-98).

L
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Captain James H. Charlton, a defense witness, testified that he was
the Battalion S-ii and Custodian of the property records. These records
did not show the battalion had ever received or had ever been charged
with a bus. He was aware of the fact that the vehicle in question had
been placed in the battalion motor pool and was a gift from a former
.battalion commander. He had made no effort to learn the ownership of
. the bus. Property of this character, if received from other than official
sources, would normally be picked up and listed by the Adjutant as bat-
talion funds. The S-4 would not list or carry such property unless it
was received from Ordnance or some branci of the United States Army. The
only time equipment is picked up on property books is when it belongs to
the Table of Equipment, bears a registration number and is in fact govern-
ment property (R 108-113). . '

5. As noted, accused entered a plea in bar upon arraignment on

. the ground of former jecpardy (R 6). In support thereof it was stipu-
~ lated between the prosecution and the defense that on 10 September 1545,
the accused was brought to trial before a court-martial under competent
orders of the Commanding General, Chanor Base Section, and arraigned upon
the same charge and specification as Charge I and the Specification there-
of upon which he was arraigned in the instant case (R 6). Both the defense
counsel and the trial judge advocate stated to the court that at or near
the end of the prosecution's case in the first trial, a nolle prosequi

was entered by the appointing authority as to Major Young (R 6, 9). The
record of trial was not offered in evidence, nor was there a showing as
“to the reason why the appeointing authority entered a nolle prosequi as

to Major Young during the course of the trial. After argument the court
denied the plea in bar (R 10).

The question for consideration is whether the accused, under the .

- facts disclosed by this record, was placed in jeopardy, so.as to bar a
second trial, when he was arraigned and tried on 10 September 1945, be-
fore a general court-martial sppointed by the Commanding General, Chanor
Base Section. : '

-
.

That no person shall be twice placed in jeopardy for the same offense
is a maxim of great antiquity which has found expression in the Consti-
tution of the United States and the Articles of War (Winthrop's iilitary
Law and Precedents (Reprint, 1920, p 259). '

The Fifth Amendment to the Constitution of the United States pro~
vides in pertinent part: '

M3t nor shall any person be subject for the same
offense to be twice put in Jeopardy of life or limb; s,

Article’of War 40, in part provides that:
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mNo person shall, without his consent, be tried a
second time for the same offense; but no proceedings -
in which an accused has been found guilty by a court-

martial upon any charge or specification shall be held
to be a trial in the sense of this article until the
reviewing and, if there be one, the confirming authority
shall have taken final action upon the case. # & #.%

The Fifth Amendment has been held to be a limitation on courts-martial
as toney, like other courts deriving from an exercise of the Federal power,
are subject to the provisions of the Bill of Rights, except inscfar as
special constitutional proviston is made (ClM ETO 15320, Wade; Sanford v.
Hobbins (CCA 5th 1940), 115 F (2nd) L35, Certiorari Denied, 312 U. S. 697;
United States v. Hiatt (CCA-3d 194L), 141 F (2nd) 66L.). In Sanford v.
Robbins, supra (at p L38), the court saids '

"fe have no doubt that th® provision of ‘the Fifth .

Amendment, 'nor shall any person be subject for the
same offense to be twice put in jeopardy of life or
limb, ! is applicable to courts-martial. The immediately
preceding exception of 'cases arising in the land or .
naval forces! from the requirements of an indictment, -

~ abundantly shows that such cases were in contemplation
but not excepted from the other provisions.”

In determining when an accused has been placed in jeopardy, courts
have arrived at various interpretatiors. Some courts have held that the
first jeopardy is complete on swearing of a jury or on submission of evi-
dence, unless the trial is halted for manifest necessity, unforseeable

. at the time of arraignment (United States v. Shoemaker, Circuit Court,
Illinois, 1840, Federal Cases 16279; Cornero v United States (CCA 9th,
1931), 48 Fed (2nd) 69). In other cases it has been held that jeopardy
attaches only when there has been a complete trial including a finding
(Winthrop's, Military Law and Precedents, Reprint 1920, p 260). However,
most jurisdictions nave sustained the right of the court to terminate
tne trial because of manifest or serious necessity, without affording

- an accused the right to plead former jeopardy in a subsequent prosecutione.
This doctrine has been held applicable where the jury was unable to agree:
(United States v Perez (182L), 9 Wheat 579, 6 L. Ed 165; Logan v United
States (1892), 1Ll U. S. 263, 36 L. Ed L429); where a juror becomes in-
capacitated during the trial (Simmons v United States (1891), 142 U. S.
148, 35 L. BEd 968); and where a juror is discovered to have been a member
of the grand jury which returned the indictment (Thompson v United States
(1894), 155 U. S. 271). A

Iikewise, in military law it appears well settled that an appointing
authority may withdraw charzes and specifications from a court-martial
at any time before or after arraignment and plea, unless the court has
arrived at a finding. . .

6
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The Manyal for Courts-lartial provides in pertinent parts

3 3 3 An officer who has the power to appoint
a general court-martial s 3 % may withdraw any
.specification or charge at any time unless the
court has reached a finding thereon" (xcM,

1928, par 4, P 5). |
In discussing nolle prosequi the Manual provides:

#% 3 3% Proper grounds for such direction (nolle
_ prosequl) include: Substantial defect in the
specitication; insutficiency of available evi-
* dence to prcve the specitication; and the fact
that it is proposed to use one of the accused
as a witness,

1A nolle prosequi is not in itself equivalent -
to an acquittal or to a grant of pardon and it
1s not a ground of objection or of defense in a
subsequent trial. It may be entered either
before or after arraigmment and plea" (MCM,
1928, par 72, pp 56-57)s

There is authority for the position that the foregoing provisions
of the Manual for Courts-dfartial are qualified expressions of the doc-
trine of "imperious necessity" as it is applied to military law. 1In
its relation to military court, the doctrine is more liberally inter—
preted than as it applies to civilian courts (GM ETO 15320, Wade, 1lst
Ind).

In Sanford v Robbins; supra, at page 439, the court said:

"As applied to courts-martial the provisions against
double jeopardy finds expression in Article of War
40, # 3 3 'No person shall,” without his consent, be
tried for the ‘same offense'., A first complete trial,
and not a justly or unavoidably interrupted one 1s

- meant" (Underscoring supplied). :

Although Winthrop recognized no legal limitation to the appoint-
ing authority's power to enter a nolle prosequi, he urged caution in
its use after arraignment and plea:
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#In the military practice, the nolle prosequi has
mostly been resorted to at the outset of a trial and
especially where a special plea or motion to stirike out
has been allowed by the court 3¢ 3 %, If, at a later
stage of the trial, it is found that a charge or speci-
fication cannot be sustained, or it is determined for
other reasons that the same shall not be pursued, while
it will be legal to enter a nol. pros. thereto, it will
be the preferable course, as well as most just to the
-accused, not to do so, but to allow the accused to be
formally acquitted thereon at the finding." (Winthrop,
supra, p 248.) (Underscoring supplied.)

In the Wade case (CM ETO 15320), the Board of Review in the Branch
0ffice of The Judge Advocate General with the European Theater held that
a second trial was barred in a case vhere the appointing authority, after
both prosecution and defense had rested,. entered a nolle prosequi because
certain witnesses desired by the court were unavailable due to the tacti-
cal situation. The Assistant Judge Advocate General in charge or the said
Branch Office, in dissenting from the holdings of the beoard, stated:

ux 3 3 Well defined constitutional principles appear
to deny the right of the approving authority to withdraw.
the charges once jeopardy has attached to accused if such
~ withdrawal is prompted solely by the fact that the prose-
cution has failed in its proof and the appointing author-
ity capriciously desires to afford the prosecution another
opportunity to secure & conviction, Under established
canons of statutory construction the quoted provisions of
the lanual (MCi, 1928, par 5, p 4) should be construed so
as to uphold its constituitiocnality rather than to consturs
it so that it will run afoul constitutional prohibitions.
The power vested in the appointing authority to withdraw
charges is a valuable and necessary administrative device
and it may be preserved to him if its exercise is based upon
the doctrine of "imperious necessity" as such doctrine is
adjusted to meet the needs peculiar to the functioning of
courts-martial # # %t (CM ETO 15320, Wade, lst Ind).

Whatever may be the rule pertaining to former jeopardy, where an
appointing authority enters a nolle frosequi arbitrarily during the pro-
gress of the trial, the burden rests upon the accused not only to plead,
but also to prove his former jeopardy (AW 40; Dig Op, JAG, 1912-40, sec
397 (4), p 243; QI ETO 15320, Wade; Levin v United States (CCA 9th, 1925),
5th Fed (2nd) 597; Braay v United States (CCA 8th, 1928), 24 Fed (2nd)
399; Caballero v Hudspeth (CCA 8th, 1940), 114 Fed (2nd) 545; McGinley v
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Hudspeth (CCA 10th, 1941), 120 Fed (2nd) 523). However in the instanv
case the record is barren as to the circumstances under which the nolle .
prosequl was entered at the first trial. 1In the absence of & showing

to the contrary appearing in the record, the court-martial had no alter-
native but to presume that the appointing authority had just and com-
pelling reasons for wlithdrawing the case from the first courd-martial
and that he did not act capriciously. Accordingly, the action of the
court in denying accused's plea in bar was proper.

6. Accused stands convicted of a Specification and Charge laid under
Article of War 80, alleging that he, in conjunction with other named persons,
wrongfully and unlawfully sold and disposed of a particularly described bus
captured property of the United States', whereby he received as profit to
himself 25,000 Belgian francs of the exchange value of about $500,00. The
essential elements of the offense, charged under this Article, are found
discussed in paragraph 430, Manual for Courts-tfartial, 1921, page 387-8,
and the elements of proof are:

"(a) That the accused has disposed of, dealt in, received,
- etc., cartain public or private captured or abandoned property.%

u(b) That by so doing the accused received or expected
some profit or advantage to himself or to a certain person
cornected in a certain manner with himself,.#

i The prosecution's evidence shows that in mid June 1945, while stationed
at Weilberg, Germany, the 563rd Anti-~Aircraft Artillery ¥eapons Battalion,
came into possession of a passenger bus of German manufacture, painted with
camouflage paint and marked with a German eagle and swastika. Accused was
a member of this organization., Lieutenant Colonel Chambers was the Com=
panding Officer, Lieutenant Kimbrough was the Motor Officer, Private Bowman.
(then sergeant) was the Motor Pool Sergeant and Private Dalmau (then ser-
geant) was the First Sergeant of the Headquarters Battery, The bus was
donated to the battalion by one of its former Commanders, Lieutenant Colonel
Barnett, A warrant officer of the battalion took delivery of the bus at a
Displaced Persons Camp near Coblentz, Germany, and thereafter drows it to
Weilberg, where the battalion was vhen svationed, thence to Liege, Belgium,
& few days laier when the battalion moved to that city. The vehicle had
been under the control of the military government and had been used to
transport displaced persons. No authorized American identification mark—
ings appeared on the bus, but posted on the windshielda was a paper indi-
cating military govermment's permission to transport the bus from the Kreis
(county) in which it had been locaved, This document described the wehicle
as being under military government cogjrol only. No official record was
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ever made of the transfer of the bus. No receipts were given at the tine

it was delivered to the warrant officer and the bus was never picked up

or carried on the property books of the organization by the property officer.
The battalion had no use for the venicle and made several attempts to dis-
pose of it to Ordnance without success. learning that Ordnance would not
accept it, Colonel Chambers suggested to Bowman, the motor poecl sergeant,
that he try to sell it. The accused and Lieutenant Kimbrough were at the
motor pool and discussing the disposition of the vehicle, when they received
an unsolicited offer from three civilians to buy the bus for 80,000 francs.
Bowman overheard the offer and stated to accused that ne, Bowman, could get
100,000 francs for it. lhereupon, accused said, "Go ahead and see what you
can do," and to the group generally, "Well, wny don't we three sell the bus
and split tne money three ways." Shortly thereafter Bowman,with the assist-
ance of Dalmau, as interpreter, sold the bus to one M. Eugene Vigneron for
the sum of 120,000 francs (%$2400). On 16 July 1945, the bus was delivered
to the purcnaser by Bowman and the purchase price of 120,000 francs was
paid Dalmau, who deducted and kept 15,000 francs as his snare and delivered
the remainder to Bowman. On the same day, Bowman, after deducting a certain
amount as his share and certain other soldiers in the motor pool, delivered
50,000 francs to'Lieutenant Kimbrough. Kimbrough retained 25,000 francs as
his share and gave a like number of francs to accused.

At the close of the prosecution's case in chief, defense counsel moved
the court for a finding of not guilty on the ground that the prosecution
had failed to prove that the vehicle in question was captured property of
the United States. This motion was denied. Thereupon accused withdrew
his plea of guilty © Charge II and the Specification thereto. Prosecution
then called Warrant Officer Offstein, who testified substantially as follows:

4 "'he bus was painted in German camouflage colors (R 55).

" On the right rear sice it had a German swastika and eagle.

It was first seen at a DP Camp at Coblentz, Germany, then
commanded by ILieutenant Colonel Barnett of the Seventh U. S.
Army (R 56). On the windshield was an authorization from
Military Government to transport the vehicle from Coblentz
to Liege, Belgium (R 57). Another written authorization had
to be obtained to transport the bus out of the kreis (county)
(R 57)+ The latter authorization stated only that the bus
was operated by the U. S. Army, and stated nothing of owner-
ship (R 61). No receipt was given or accepted for tne venicle
and no record of the receipt of such property was made by the
unit® (R 50, 57, 58). .

Judicial notice was taken that Weilberg, Germany, is part of a country
with which the United States was at war; that it is located in that part of
Germany which the American armed forces captured; that within 1945 it was
formeriy held by the German army; and that active hostilities between
Germany and the United States ceased on 9 May 1945 (R 58).

10
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It will be observed that the bus was actually delivered at Coblentz
and not Weilberg. However, since the substance of the matter of which
the court took judicial notice applies equally to Coblentz, the error
-does not prejudice the rights of the accused.

. The evidence clearly shows that the accused was one of several persons
who appropriated to themselves a motor bus which was not their property by
,selling it to a Belgian civilian. The participation by the accused in ths
sale and his joint responsibility for it are uncontrovertibly demonstrated
by evidence showing that he instigated the negotiations for the sale of
the bus, was aware of the pendency of such negotiations, and that he re-
ceived a substantial part of the proceeds resulting when tne sale was .
consummated. . : .

There remains for consideration whether the evidence shows that the
bus in question was fcaptured property of the United States."

"Capture? has been judidially defined as the taking of property from
one belligerent by another, and as a "taking by military power." In point
of law, nothing more is necessary, to constitute a capture, than an in-
tention to capture, followed by an actual or constructive possession of
the property. Force and violence or physical support are not required.:
It is sufficient that there be a dedito or- submission on the cne side,
and an asserted possession on the other (The Alexander (U.S.), 1 Fed Cas
357, 360; In re Bnitfield, 11 Ct C1 Lk, L56; United States. v Athens
Armory (U.S.), 2L Fed Cas 878, 880). In view of ths preceding authori-
ties, the evidence is inconsistent with any other hypothesis than that
~ the bus was captured property. Whether a captured item is the property

of the United States must be determined in the light of the following
authorities: : i

.- Article of War 79 provides in pertinent parts /

_ ™A1l public property taken from the enemy is the
property of the United States and shall be secured
for the service of the United States, # % %,

Article 53, paragraph 1, Annex to Hague Convention No. IV of October
18, 1907, embodying the regulations respecting ths laws and customs of
war on land adopted by that convention, provides in pertinent part:

¥MOVABLE FROPERTY.--An army of occupation can only take
. possession of cash, # % # means of transport # % %, and
generally, all movable property belonging to the State which
may be used for military operatioms." (Underscoring supplied.)

Field Manual 27-10, Rules of land Warfare, further provides in pertin-
ent parts : '

1n
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#322, Property of unknown ownership treated as public.-——
Yhere ownership of property is unknown--that is, where there
is any doubt as to whether there is public or private, as
frequently happens--it should be treated as public property
until ownership is definitely settled.

* * *

#327. Booty.--All captures or booty belong, according
to the modern law of war, primarily to the govermment of
the captor " : :

In the opinion of the Board all of the necessary elements of proof
have been well established by competent evidence. There is ample evidence
from which the court could reasonably infer that the bus in question was
captured property of the United States within the meaning of the laws of
war, and Articles of War 79 and 80. - It was a bus of German manufacture

- of a type commonly used by the German govermment, bore government markings
and was painted with German military camouflage colors. It was received
in Cermany from another American Army Unit by the organization of which
accused was a members :

It is immaterial that mo direct evidence was introduced to show the
capture of the bus by American forces. The mere presence of a vehicle
which is unmistakably marked as the equipment of an enemy belligerent in
the‘American zone of military operation justifies the conclusion that it
is captured property of the United States. Whether actual possession of
the vehicle was taken before or after 9 May 1945 is likewise immaterial, -
since there can be no question that the United States was, on 15 June 1945,
and still is, at war with Germany. Accordingly, the record of trial sus-
tains the finding of guilty of Charge I and the Specification thereof,

7. The dccused is 28 years of age and single. The records of the
War Department show that he graduated from high school in 1936 and there-
after pursued a course in Industrial Management for four years at Georgia
Tech, but did not graduate. He was appointed a second lieutenant, Coast
Artillery Corps, National Guard of the United States and of the State of
Georgia, 10 February 1941 and comuissioned a second lieutenant in the Army
of the United States 7 April 1941, He was promoted to first lieutenant
2 June 1942, to captain 11 December 1942 and to major 8 June 19LS.

8+ The court was legally constituted and had jurisdiction of the
accused and the offense. No error injuriously affecting the substantial
rights of the accused were committed during the trial., In the opinion of
the Board of Review, the record of trial is leglly sufficient to support
the finding of guilty and the sentence and to warrant confirmation of the

12
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sentence., Dismissal is authorized upon conviction of a violation cf
Article of War 80.

| (//7%% é,,,,, , Judge Advocate
_W&'nww /( 44"/ ', Judge Ad';rocate

On Leave » Judge Advocate
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JAGH - CM 302833 1lst Ind
WD, JAGO, Washington 25, D. C.
TO: The Under Secretary of War

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there
are transmitted herewith for your action the record of trial and the opin-
ion of the Board of Review in the case of Major Oscar L. Young (0-410665),
Coast Artillery Corps. ,

2., Upon trial by general court-martial this officer was found guilty
of, in conjunction with others, unlawfully selling and disposing of a pas-
senger bus, captured property of the United States, for personal profit in
violation of Article of War 80 (Chg I, Spec). No evidence of previous con-
victions was introduced., He was sentenced to be dismissed the service and
to forfeit all pay and allowances due or to become due., The reviewing
authority approved the sentence and forwarded the record of trial for action
under Article of War 48.

3. A sumary of the evidence may be found in the accompanying opinion
of the Board of Review. The Board is of the opinion that the record of
trial is legally sufficient to support the findlngs of guilty and the sen-
tence. I concur in that opinion.

The accused was the executive officer of the 563rd Anti-Alrcraft
Automatic Weapons Battalion, stationed at Iiege, Belgium on Mjlitary Police
Duty. On 13 or 14 June 1945 while the unit was stationed at Weilberg, Ger-—
many, “the unit received from another American unit stationed at Coblentz,
Germany, a twenty-~five passenger bus of German manufacture, painted in
German military camouflage colors, and bearing the swastika and eagle
insignia of the Nazi Govermment. Two days later accused's organization
moved from Weilberg, Germany to Liege, Belgium and the bus in question was
moved with the organization and placed in the battalion motor pool. The
bus remained in the motor pool for about four weeks without being used,

- A directive from higher headquarters was received ordering that captured
vehicles be turned over to Ordnance. Efforts were made to dispose of the
vehicle by turning it in to an Ordnance Depot but enlisted personnel at that
installation refused to accept the bus., Ons day while inspecting the motor
pool, the accused had a conversation with Lieutenant Kimbrough, the motor
officer, and suggested that the bus be sold. Previously, a similar sug-
gestion had been made by the Battalion Commander, Lieutenant Colonel Chambers,
to the battalion motor sergeant, During the conversation between accused
and Lieutenant Kimbrough, two civilian girls inquired if the bus was for
sale and offered 80,000 francs for i, fThe motor sergeant, Millard Powman
overheard the conversation and suggested that the bus was worth 100,0C0
francs and that he believed he could get that much., Accused told.the
sergeant to "Go ahead and ses what you can do", and then stated to the
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group generally "thy don't we three sell the bus and split the money three
ways?! After some negotiation with several interested parties, Powman and
Sergeant William Talmau sola the bus to a M. Fugene Vignoron, of the Liege
Bus Assoclation for 120,000 francs. On 16 July 1645 Eowman delivered the
bus to the purchaser and Sergeant Dalmau was paid 120,000 francs therefor.
Dalmau retained 15,000 francs for his services and gave 105,000 francs to
Fowman. Bowmen in turn gave Lieutenant Kimbrough 50,000 francs, Sergeant
Iawrence E. Willis 20,000 francs, kept 25,000 francs as his share, and gave
10,000 francs to the men in the motor pool. Yhereafter Lieutenant Kimbrough
invited accused to his quarters and gave him 25,00C francs which accused
accepted,

Within a short time following thé sale of the bus, Lieutenant Kimbrough
was placed in arrest in quarters at his hotel and while in that status, he
recoeived a note from accused in which accused offered to pay part or all of
Kimbrough's fine if Kimbrough would in turn testify that accused received
no part of the proceeds of the sale., After charges were preferred against
him the accused made full restitution.

4. The defense pleaded double jeopardy on the ground that accused had
been brought to trial jointly with Kimbrough and others for the offense here
involved and that after the trial had progressed to a considerable extent,
the charge against accused had been nolle prossed, I concur in the con-
clusion of the Board of Review that the plea of doutle jeopardy was properly
overruled, but do not agree with all that is said by the Board in support
of that conclusicn. The overruling of the plea was legally justified for
the reason that within the meaning of Article of War 4O and paragraph 149
(3) (b) of the lManual for Courts—ifartial, 1921, (which is applicatle) an
accused has not been "tried" until findings on the general issue have been
reached or, in the event of findings of guilty, until final action has been
taken by the reviewing authority. -

5. In the companion case of Lieutenant Ximbrough the court sentenced
the accused to.dismissal, total forfeitures and confinement at hard labor
for one (1) year. The reviewing authority remitted the confinement and re-
cormended that the sentence, as thus modified, be mitigated to a $500 fine.
I recommended that the sentence, as approved by the reviewing authority, be
suspended during good behavior, In view of the action in that case and of
the circumstances connected with the sale of the bus, including the approval
of the sale by the battalion commander, I recommend that in the instant case
the sentence be suspended during good behavior,

6. Inclosed is a form of action designed to carry the asbove recommen-
dation into effect, should such recommendation meet with your approval.

\\\\EJUQyugﬁtiﬁ{}qu L4 0 A ;:)

2 Incls THOMAS . CIEEN
1 =" Record of trial Major General
2 = Form of action ‘ The Judge Advocate General

( G.0..0. 235, 31 ctober 1948),
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WAR DEPARTMENT
. Army Service Forces
In the Office of The Judge Advocate General
Washington, D.C.

SPJGN-CM 302838 ‘ 26 April 1946

UNITE

Ve

First Lieutenant SIGMUND -
J. ZALESKI (0-130635L),
Transportation Corps.

1.

DELTA BASE SECTION

D SSTATES
| - COMMUNICATIONS ZONE

" Trial by G.C.M., convened at.
Marseille, France, 10 November
1945. Dismissal and total-
forfeltures,

.
L o o S L L

, OPINION OF THE BOARD OF REVIEW
BAUGHN, O'CONNOR and O'HARA, Judge Advocatés

-

The Board of Review has examined the record of trial in the

case of the officer named above and submits this, its opinion, to

_The Judge

. 2.
cationss

Advocate General,

5

The accused was tried upon the following Charges and Spexifi—

CHARGE I: Violation of the Shth Article of War.

Spec

~.

ifications In timt First Lieutenant Sigmund'J. Zaleski,
Headquarters 6th Port, Transportation Corps (then of the
3311th Quartermaster Car Company), being at the time

'f custodian of the Negresco Officers! Transient Mess Fund

of Headquarters, United States Riviera Recreational
Area, did, at or near Nice, France, on or about 4 July
1945, feloniously embezzle by fraudulently converting
to his own use approximately twenty-nine thousand seven

" "hundred and fiftv (29,750) French Francs, the value

of about five hundred ninety five dollars (3595.00),
the property of the United States, intended for the
military service thereof, entrusted to him, the said
First Lieutenant Sigmund J. Zaleski, by virtue -of his
official position as custodian of said funds.

CHARGE II:* Vialation of the 96th Article of War.
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Specificatlon: In that First Lieutenant Sigmund J. Zaleski,
Headquarters 6th Port, Transportation Corps (then of
the 3311th Quartermaster Car Company), then the Custodian
of the Negresco Officers! Mess Fund of Headquarters, .
United States Riviera Recreational Area, did, at Nice,
France, on or about L July 1945, wrongfully remove
monies of the said funds from the station to which
they pertained.

ADDITIONAL CHARGE: Violation of the 95th Article of War.
(Finding of not guilty but guilty of violation of
Article of War 96).

Specification 1: In that First Lieutenant Sigmund J. .-
Zaleski, Headquarters 6th Port, Transnortation Corps,
did, at or near Marsellle, France, on or about 18 '
August 1945, wrongfully borrow the sum of 32,500
French francs, of a value of ‘about $650.00, from
Private First Class Tony Marano, an enlisted member
of the United States Army.

'Spedification 2: (Finding of not guilty) .

FURTHER ADDITIONAL CHARGE T: Violation of the é9th Article of War.
(Disapproved by reviewing authority).

Specification: (Disapproved by reviewing authority). (
FURTHER ADDITIONAL CHARGE II: Violation of the 96th Article of War.
Specification 1: (Disapproved by reviewing au‘hdfity). .
" Specification 2: In that First Lieutenant Sigmund J. Zaleski,
Headquarters 6th Port, Transportation Corps, then on ,
temporary duty with 386th Port Battalion, did, at Marseille,

France, on or about 21 October 1945, wrongfully enter an
off-limits place, to wit, a house of prostitution,

" He pleaded not guilty to the Charges and Specifications. He was found

not guilty of Specification 2 of Additional Charge and not guilty &f
Additional Charge but guilty of violation of Article of War 96, and
guilty of the remaining Charges and Specifications. No evidence was
introduced of any previous conviction. He was sentenced to be dismissed
the service and to forfeit all pay and allowances due or to become

due. The reviewing authority disapproved the flndlngs of guilty

of Further Additional Charge I and its Specification and Specification 1
of Further Additional Charge II, approved the sentence and forwarded'

the record of trial for action under Article of War L8.
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3. On 27 February 1945 the accused was detailed as "Mess Officer
of Officers', and transient Eniisted Men's Messes™ at the United States
Riviera Recreational Area (R. 1li; Pros. Ex 1). As such,accused was
custodian of the "Negresco Transient Officers' Mess Fund," a fund that.
was derived from the monies paid by persons who ate at the various
military messes (R. 37). This fund, together with a list of the per-
sons who had paid and the amount that they ihad paid, was transmitted
to the Mess Officer daily and then paid by him to the Finance Officer
at Nice at the end of the month (R. 37, 38). Apparently, however,

. there was some laxity at some of the messes im making these daily
returns (R. 38). In the months of March and April accused, as custodian
of the mess fund, received 23,000 francs (approximately $h60) and about
$3LL, respectively (R. 16)

On 10 April 19h5 accused was relieved as "Officer's Mess Of-
ficer," assigned as train commander on the Aachen-Nice railway run, and
Captain James B. Cobb was appointed in his stead (R. 25; Def. Ex. A).
Between that date and 3 July accused made several trips between Aachen
and Nice, the round trip taking about five days (R. 25, 26). On the
other hand, it was btipulated by/and between the trial judge advocate,
the defense counsel, and the accused that Captain Oobb never acted as
custodian of the offlcers mess fund because he was transferred to an-
other station before he received the funds from accused (R. 27). On
27 June 1945 Captain Alba S. quwood was appointed "Mess Officer {of the
USRRA Officers! Messes," the order appointing him not stating whom he °
was relieving (R. 28; Pros. Ex. B). It was stipulated by and between
the prosecution, defense, and accused that the order appointing Captaln
Heywood was revoked "shortly after being put ‘out" (R. 29). According
to Major John H. Olin, administrative officer of the United States
Riviera Recreational Area, Captain Kicey succeeded Captain Heywood
when the latter was transferred and, in turn, was succeeded by Captain
Heywood on his return (R. 29). MNajor Olin was unable, however, to
specify the date of Captain Kicey's appointment. The witness was un-
able to account for the gap between 10 April 1945 - when accused was
relieved - and 27 June 1945 when Captain Heywood was appointed (R. 29),
although the latter testified that he succeeded accused and that Captain
Kicey succeeded him (R. 37).

On 1 July 1945 accused was transferred fram the United States
Riviera Recreational Area (R. 15; Pros. Ex. 2). On|3 July Major Olin
delivered the orders to accused and told him to account for the mess )
funds if they were still in his possession (R. 21, 26). Accused replied
that he did not have the money at the time, was not gware of what had
happened to it, and made a reference - otherwise unclarified by the re-
cord - having been hit on the head with a rock and to finding sleeping
piils beside 'his bed on awakening and not being aware of where he had
obtained them (R. 22). Major Olin then told him to turn the money over
to Captain Kicey who, he believed, was accused's successor, by L4:00 p.m.
that day and accused stated that he would comply. Major 0lin disclaimed
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any intention of issuing an order to accused to account for the money
and insisted that it was merely a recommendation (R. 22, 26). The
'next day Major 0lin took steps to prevent accused from leav1ng for his
nex asslgnment (R. 23).

On 6 July 1945 accused turned over to Agent Sidney Barr, )
Criminal Investigation Division, $603.00 together with the mess council

. books of the Negresco Mess Fund. An audit revealed that accused had

made an overpayment of $8.00 and that otherwise tire account was in or-
der (R. 32, 34). For reasons not at all apparent in the record ac- .
cused on 19 July 1945 made another settlement with respect to the
Negresco Mess Fund. On that day he turned over $755.60 to Captain
Alba S. Heywood, the "mess custodian®", after an audit, which required
tconsiderable tlme“ revealed that this was the sum due (R. 37-39).

[ _; n 10 September 1945 accused made an extra—judlclal statement,

. properly admitted in evidence, wherein he said that when he was relieved

as mess officer on 10 April 1945 he retained the mess fund pending the
appointment of his successor; that when he was transferred to Marseille
he left without remembering that he still had the fund in his possession
and did nqt realize it until an agent of the Criminal Investigatlon
Division brought it to his attention. (R. 36; Pros. Ex. 3).

On 16 October 1945 accused made another extra~judicial state-
ment which was likewise properly admitted in evidence, and which we
quote in its entirety,

"He told me he had been custodian or mess offlcer in Nice and :
that he had left Nice on sudden orders. That there had been
no audit of the mess funds for some time and that he had not
‘had time to account for the mess funds, and for that reason
he had been keeping them in his custody., He left Nice and
Came to Marseille, He was returned to Nice, or returned to
Nice, with Lieutenant Carlucci of the CID, and that he bor-
rowed approximately $650.00 from the CID Agent to pay over
the mess funds for which he was responsible, He told me-
that lLieutenant Carlucci had been an old friend of his -
that he knew him in Africa - and that he used the money
borrowed, along with some other Kunds, to make this amount
"he needed. He told me_that he turned gver the money and
the mess books or lcouncil books to Agents Barr and Kallemyn,
turned the money over to the responsible officer at Nice,
for which he received a receipt. -

Q Did he mention anything about what epportunity M had to
turm over the mess funds to anybody?

A He said he had no opportunity to do so, and had never been.
asked to do it" (R, 72). , ,
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On 21 October 1945, the accused, in company with an en-

_listed driver, left St. Victoret in a jeep and drove to Marseille,

France. On their way back they stopped at a house (R. 49-50). %he

- night was dark, it was raining, and there were no street lights (R. 50,

‘52, 56, 58, 59) ‘hey entered the house where there as a bar and

five girls (R. 50) but left when one of. the girls stated that the
military police were there (R. 50, 51). The military police had

stopped before the house at 0200 hours (R. 56), to investigate an
~ empty Jjeep pﬂ;ked}outside (R. 52, Sh, 56, 60, 68). Shortly there-

after the accused approached them from somewhere behind the house
(R. 54, 57) and drove the jeep away. (R. 57). This house was located
at 14,8 Rue L'Estac, "on the outskirts of" Marseille, France (R. 60), "
and had been placed off limits on 17 September 1945 (R. 53, 60). It
was a house of prostitution (R. 54) and 'Effdlimits" signs appeared on
both sides of the door to the establishment (R. 55, 56). The accused
had visited Marseille on the strength ‘of a duty pass to see the trial
judge advocate (R. 63; Pros. Ex. 5) but not visit that. party be-

fore returning to camp (R. 51, 69).

. Private First Class Tony Marano testifled that on 18 August
19&5 he loaned to the accused 32,500 francs to pay off a(%j“‘jor the
same amount that the accused had made from a CID Agent. Accused gave
Marano a note. %he loan is still unpaid, It was made in the presence
of their commanding officer, Major Brown (R. L2-Ll; Pros. Ex. L) and
had his approval. Accused was not Marano's commanding officer but was

‘a friend (R. L5).

L. Defense evidence: The night of 21 October 1945 was very dark.
There weare no street }ights. It would have been possible for a person
to have entered the off-limits establishment at 1L$ Rue L'Estac with-.
out noticing the off-limits sign (R. 13, 7&)

. In the accused's behalf. it was shom by a fellow officer that® .
the accused had handled large amounts of money in connection with company
funds and payrolls. The amounts handled had reached between $25,000 and
$30,000. During this period the general reputation of the accused and
his reputation for truth and veracity were excellent (R. 75-76).

The rights of the accused as a witness were eiplainea to him
(R. 79,.80), and he elected to make an unsworn statement. Therein he
disclosed that he entered the service in January 1941 and was graduated

from Officer Candidate §chool in September 1942, He landed in

Casablanca in July 19&3’ and soon saw Bervice with S0S, COMZONE, ETOUSA
and SOLOC as personnel pfficer and Class "A" agent. In Italy he had

. charge of .between 8007and 1,000 civilians and at SOLOC he was in charge

of 1,400 men and handled payrodls of $75,000 to $80,000. In Nice he

. set up a system for the employment of civilians; had custody of "“the

funds" and was later made defense counsel for all Special Courts-Martial;
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was also responsible for several messes; and was made ‘train commander,
riding trains in and out of Nice, Thereafter he was sent to Marseille
where he had charge of four detachments, took care of them and had
them shipped out. *ince that time he had been unassigned attached

. to the 386th Port Battalion. He has no previous convictions by court-
martial, and has never had any previous trouble {R. 80, 81).

. 5a, The Specification of Charge I.” In this Specification accused
is charged with embezzling 29,750 Fre Francs (595.00), property of
the United States, intended for the-military service, in violation of
the 9Lth Article of War.  The evidence shows that accused, on 27 February
1945, was appointed Mess Officer of “Officers' and transient Enlisted
Men's Messes" of the United States Riviera Recreational Area and that
one of his duties as such was to assume custody of the #Negresco
Transient Officers Mess Fund"; that as custodian of the fund he actually
received some $80L in the months of March and April; that the money so
recieved was property of the United States; and that on two separate
occasions he settled his accounts as mess officer, It is thus established
that accused occupied a fiduciary capacity and received United States -
Government property by virtue of the podbion of trust he occupied. The
ramaining element of the offense/which tthprosecution was bound to es-
tablish was that accused fraudulently converted these funds todis owmn
use (MCM, 1928, par. 14Sh).: ' : : ’

Aicaieful examination of the record reveals, however, that
proof of this element comes solely from admissions made by accused. The
“evidence is undisputed that accused was relieved as mess officer on 10 .
““April 1945 and that the officer appointed tp succeed him, Captain Cobb, . -
never assumed the post. The position|thus gemained unfilled until 27
June 1945 when Captain Heywood was appointed. Clearly then during the -
interval between 10 April 1945 and 27 June 1945, so far as this record
"1s concerned, there was no person acting as mess officer and as custodian
of the mess funds., Moreover, within ten days after the appgintment of
a mess officer, on 6 July to be specific,'Fgaaééd had settled his accounts,
: Assuming that accused's failure to settle promptly with Captain
Kicey after the conversation with Major Lin would be enough to establish
a fraudulent conversion, the record is so confused that is is impossible.
to conclude that Captain Kicey was the Propef person to whom he should
account, M3jor Olin believed that Captain Kicey was the mess officer at
that time. and further stated that he acted for a time when Captain
Heywood was absent. The latter's testimony, while not inconsistent
with this view, certainly lends it little support. "No order appears
in the record to show that Fiﬁfif@ Kicey served at any critical time -
and the general laxity lrr appointing and relieveing mess officers which
is therein revealed leave us far from satisfied that he was the proper -
person to whom accused was obliged to account. Moreover, even if it had
been established that Captain Kicey was the officer properly designated to
relieve the accused, in the circumstances we cannot assume that accusedt!s



delay in settling with Captain Kicey was so unreasonable as to indicate
a fraudulent conversion. There was an interval of only three days be-
tween Major Olin's conversation with accused and the first settlement,
In connection with the second settlement there was evidence that a
proper audit required considerable time and it was not suggegted that
accused was responsible for this. The record of monies regeived was
" contained in daily sheets and it is not improbable that a correct ac~
counting could not have been made within any shorter period. :

A word should be said about the confusion in the record arising
from the testimony as to the second settlement made on 19 July 1945. It
should be remembered that accused is charged with embezzling $595 and
that he accounted for this sum (plus an $8.00 overpayment) on 6 July 19L5.
He then, on 19 July 1945, paid Captain Heywood $755.60. The record con-
tains no explanation as to the necessity fot this payment, whether it was
in addition to the $595 previously paid to the agents of the Criminal
Investigation Division, and, if so, why this additional payment was
necessary in view of the satisfactory state of accused's accounts on
6 July 1945, or whether the $595 was included in the $755.60. -

The proof thus far adduced fails to show that accused embegzzled
the moeny as alleged md to establish this element of the case we must,
perforce, rely on accused's extra-judicial admissions. These have been
detailed above and no useful purpose will be served by going into them
again, It is elementary that a conviction cannot be supported unless
there is evidence of the corpus delicti apart from accused's admissions,
2 Wharton's Criminal Law (12th Ed.) sec, 1279, pa. 1595; MCM, 1928, par.
llhi. '

It may be urged that the facts that Major Olin took steps to
prevent accused from leaving the base, that an agent of the Criminal
Investigation Division was.involved in the settlement of accused's ac-
counts; and that accused borrowed a large sum of money from an enlisted
man supply the corpus delicti. The action of Major Olin, however, is
not shown to have been based on anything other than accused's own -
statement to him, and the involvement of the Criminal Investigation
Division does nothing more than cast an aura of suspicion on accused
without showing with any definiteness that there was a defalcation,

As far as the loan is concerned, it was made one month "rmi; .
after the second settlement and is meaningless to show a shortage in™ ’
accused's accounts unless we have recourse to accused's own statements
to the lender. We conclude, then, that there is no evidence, apart

. from accused's admissions, that would justify a finding that he em- .
bezzled the money, as alleged, and, accordingly, the conviction on

that Specification must be disapproved. .

Sb. The Specification of Charge II. This pecification charges
accused with wrongfully removing the fund from the station to which it
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pertained (AR 210-50, par. 15a(2)). *‘he only evidence of this charge
was contained by implication in the accused's alleged confession made
to the investigating officer on 16 October 19LS5. There is similarly
as to this Specification no proof of the|corpus delicti apart from
the confession and therefore the record is not legally sufficient to
support a findliyg of guilty.

5c., Specification 1 of the Additional Charge. This Specifica-
tion charges accused with wrongfully borrowing money from an enlisted
men. The uncontradicted evidence for the prosecution showed that at
the time and place alleged in the Specification the accused did bor-
row $650 from an enlisted man., Although the enlisted man was not
under his command and was a close personal friend of the accused and
the transaction was approved by the enlisted man's commanding officer,
an officer who outranked the accused, nevertheless the accused, a com~
missioned officer, has technically violated the 96th Article of War
by borrowing money from an enlisted man. Such an act has consistently
been held to constitute a violation of that Article and we do not g
feel justified in making an exception to that principle notwithstanding
the extenuating circumstances of this case (CM 233817, 20 BR 149; CcM
272462, Ezell; CM 276755, Morris).

5d. Specification 2 of Further Additional Charne 17, This Speci-
fication charges accused with wrongfully entering an “off—llmlts" place,
a house of prostitution. *he wvidence clearly established that the ac-
cused did, at the time and place alleged in the Specification, enter a
place that had been ordered to be and was marked "off-limits", It is
immaterial whether or not the accused lknew the -house of prostitution
was. so designated. lhis act was a violatioh of standing ofders of the
command of which accused was a member and therefore constituted a
technical violation of Article of War 96 (CM 2h1385, 26 BR 283; CM
241620, 26 BR 313).

6. War Department records show that the accused was born 18
January 1913 in the United States of Polish parents and is married. He
attended high school for two years. He was employed as a baker for
gix years, as a foremnn\of operating machines in a leather finishing
plant for six years, and as a pipe fitter in shipbuilding yard for
three years. He was inducted into the service on 13 January 1941,
commissioned second lieutenant, Army of the United States, in Infantry
on 31 December 1942, and promcted to first lieutenant 7 May 19LkL.

7. The court was legally constituted and had jurisdiction of the
accused and of the offenses, Except as herein noted no errors in-
juriously affecting the substantial ri&hts of the accused were committed
during the trial. In the opinion of the Board of Review the record of
trial is not legally sufficient to support the, findings of guilty of
Charge I and Charge II and their respective Specifications, but is



legally sufficient to support the findings of guilty of the remaining
Charges and Specifications as approved and the sentence, and to war-
rant confirmation thereof. Dismissal is authorized upon sonviction
of violation of Article of War 96. :

/8/ Wilmot T. Baggh‘nlv Judge Advocate

/s/ Robert J. l0'Connor/, Judge Advocate

/8/ Gerald O'Hara, Judge Advocate
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JAGN-CM 302838 - 1st- Ind,
WD, JAGO, Washington 25, D, C. . 4
Tgf_jThe.Under Secretary of War 29 August 1946

1. In the cise of First Lieutenant Sigmund Zaleski (0-1306354),
Transportation Corps, attention is invited to the foregoing opinion by
the Board of Review that the record of trial is not legally sufficient
" to support the findings of gullty of Charge I and Charge II and their
respective Specificatlons, but is legally sufficient to support the
findings of guilty of the remaining Charges and Specifications as ap-
proved, and the sentence, and to warrant confirmation thereof. I con-
cur in the opinion with the exceéption of that part which expresses the
- view that the record of trial is not legally.sufficient to support the
findings of guilty of Charge I and its Specification. I do not concur
in that. excepted part of -the opinion.

2. Upon trial by general court-martial this officer was found guilty
of embezzling $595, property of the United States entrusted to him as
Mess Officer, in violation of Article of War 94 (Chg. I); wrongfully
removing mess funds from the station to which they pertained (Chg. II);
borrowing $650 from an enlisted man (Add. Chg.); wrongfully entering the
City of Marseille in vidlation of standing: orders; wrongfully entering a
house. of prostitution marked "off-limits* {Further Add. Chg. II, Spec. 1,
2), in violation of Article of War 96; and breach of arrest in violation -
of Article of War 69 {Further Add. Chg. I). He was sentenced to be di-
" missed the service and to forfeit all pay and allowances due or to be-
come due. The reviewing authority disapproved the findings of guilty
of Further Additional Charge I and its Specification (Breath of arrest)
and Specification L of Further Additional Charge II (Wrongfully entering
City of Marseille), approved the sentence and forwarded the record of
trial for action | wider Article of‘Whr L8.
3. As atated in the opinion, the evidence showed tﬁat on 27 February
1945 the accused was detailed as "Mess Officer of Officers' and transient
Enlisted Men's Messes' at the United States Riviera Recreational Area
(R. 14; Pros. Ex. 1). As such, accused was custodian of the #Negresco
Transient Officers! Mess Fund," a fund that was derived from the moneys
paid by persons who ate at the various military messes (R. 37). In the
months of March and April accused, as custodian of'the mess fund, re--
ceiveg)ZB ,000 francs (approxxmately 3h60) and about 33hh respectlvely
(R. 1

On 10 April 19h5 accused was relieved as "Officers! Mess
‘Officer" and assigned as train commander on the Aachen-Nice railway
run. On 27 June 1945 Captain Alba S. Heywood was appointed "Mess Officer
of the USRRA OFficers' Messes," the arder appointing him not stating
whom he was relieving (R. 28; Pros. Ex. b). The evidence does not make
clear who occupied the positlon of mess officer of the mess in question
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between 10 April 1945, when the accused was relieved, and 27 June 1915
when Captain Heywood was appointed (R. 29).

. On 1 July 1945 accused was transferred from the United States
Recreational Area (R. 15; Pros. Ex. 2). On 3 July Major John H. Olin
delivered the orders to the accused and told him to account for the mess
funds if they were still in his possession (R. 21, 26). Accused replied
that he was not going to pull any punches about it - that he did not have
the money at that time, was not aware of what had happened to 1it, and
made a reference - otherwise unclarified by-the record - to having been - .
hurt by being hit on the head with a rock or piece of concrete thrown
from an upper story and to finding [sleeping pills beside his bed and not
being aware where he had obtained them (R. 22).

On 6 July l9h5 accused turmed over to Agent Sidney Barr,
Criminal Investigstion Division, $603.00 together with the mess counsil
books of the Negresco Mess M Fund. An audit revealed that accused had
..made an overpayment of $8,00' and that otherwise the account was in or-
der (R. 32, 34). For reasons not apparent in the record accused on 19
“July 1945 made another settlement with respect to the Negresco Mess Fund.
On that day he turneéd over $755.60 to Captain Alba S. Heywood, the "mess
custodian," after an audit revealed that this was the sum due (R. 37-39).

On 10 September 1945 accused made an extra-judicial statement,
.properly admitted in evidence, wherein he said that when he was relieved
as mess officer on 10 April 1945 he retianed the mess fund pending the
appointment of his successor; that when he was transferred to Marseille he
‘left without remembering that he still had the fund in his possession and
did not realize it until an agent of the Criminal Investigation Division
brought it to his attention (R. 36; Pros. Ex. 3).

On 16 October 1945 accused made another extra-judicial state-
ment which was likewise properly admitted in evidence as follows:

"He /the accuse§7 told me he had been custodian or mess officer
in Nice and that he had left Nice on'sudden orders. That there
had been no audit of the mess funds for some time and that he
had not had time to account for the mess funds, and for that
reason he had been keeping them in his custody. He left Nice:
and came to Marseille. He was returned to Nice, or returned

to Nice, with Lieutenant Carlucci of the CID, and that he bor-
rowed approximately $650.00 from the CID Agent to pay over the -
mess funds for which he was responsible., He told me that Lieut—
enant Carlucci had been an old friend of his -~ that he knew

him in Africa - and that he used the money borrowed, along

with some other funds, to make this amount he needed. He

told me that he turned over the money and the mess books or
council books to Agents Barr and Kallemyn, then stationed at
Nice, and so far as he knew they had turned the money over to
the responsible officer at Nice, for which he recelvgd a re-
ceipt.® (R. 72)
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Private First Class Tony Marano testified that on 18 August
1945 he loaned to the accused 32,500 francs to pay off a loan of the
same amount that the accused had made from a CID Agent (R. L5).

. L. The record of trial clearly shows that accused was detailed as
"Mess Officer of Officers' and transient Enlisted Men's Messes" at the
United States Riviera Recreational Area, that as such he was custodian
of the *Nekresco Transient Officers' Mess Fundy" and that in the months
of March and April he recieved, as custodian of the Mess fund, 23,000
francs (approximately $L60) and about $3uL. The fund was derived from
the moneys paid by persons who ate at the various military messes and
was property of the United States, intended for the military service
thereof. When directed by Major Olin, on 3 July 1945 to account for
the mess funds accused admitted that he did not have the money at that
time. On 16 October 1945 the accused admitted that he borrowed ap-
proximately $650.00 "to pay over the mess funds for which he was responsible
and "that he used the money horrowed, along with some other funds, to make
this amount he needed,® The accused's unsupported statement(q th:reflerence
to having been hit on the head with a rock or piece of cement and having
sleeping pills alongside his bed, the source of which he did not know, is-
of little or no value in explainlng the absence of the money from his
possession, .

The Board of Review takes the position that in view of the'
general laxity and confusion in appointing and relieving mess officers
" the accused's delay in accounting for the mess fund was not so unreason-
able as to indicate a fraudulent conversion; that, aside from accused‘s
extra-judicial admissions, proof of fraudulent conversion of the funds
to accused's own use was lacking, and that, since proof of this element
rests solely on admissions made by the accused, the findings of. guilty
of Charge I and its Specification are 1mproper.

S. The competency and admissibility in evidente of the statements
by the accused mentioned in paragraph 2 above are not challenged by the
defen___&B. 22, 36, 71), and neither is the fact that the adcused has
been;intruste with the Negresco Officers!' Transient Mess Fund, USRRA,
property of the United States in the amount alleged. ‘he sole material
- question respecting the legal adequacy of proof of the Specification of
Charge 1 is whether or not support for accused's admissions is furnished
by the record. With respect to the technical legal requirements in this
connection it has been stated:

"An accused can not be convicted legally upon his unsup-
ported confession. A court may not consider the confession

of an accused as evidence against him unless there be in the

record other ev1dence, either direct or circumstantial, that

the offense charged has probably been committed; in other

words, there must be evidence of the corpus: delicti other

than the confession itself." MCM, 1928, par. llia.
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"% % # all that is required by way of proof of the corpus
delicti is some evidence corroborative of the confession
touching the commission of the offense (CM 202213, Mallon)
# % #,%  CM 202601, Sggrti (1934) 6 BR 171.

- "fhile some corroborative evidence is prerequisite to the
instr tion of a confession, full proof of the corpus
delisti, independent of the confession is not required.
All that is required is some corroborative evidence, Dig.
Ops. JAG, 1912-40, sec. 395 (11), CM 210693 (1938) "

CM 257802, Stiehl (194k), 37 BR 243, 251.

Thers is evidence, indepéndent of accused's admissions, tending to
establish the corpus delicti. Captain Alba S. Heywood was appointed
"Mess Officer of the USRRA Officers!' Messes" on 27 June 1945 (R. 29;

Def. Ex. B). On 1 July 1945 accused was ordered transferred fEEE]the
United States Riviera Recreational Area (R. 15; Pros. Ex, 2). On 3

July 1945 Major Olin instructed accused to clear himself before leaving,
including the turning ofer of mess funds. Accused said he did not have
the funds. The next day Major 0lin cancelled transportation which would
have carried accused away from the area. On 6 July 1945, ten days after
appointment of accused's successor as mess officer and three days after
accused had been instructed by Major Olin to clear the mess accounts,
ﬁE}nt Sidney Barr, Criminal Investigation Division, had occasion to inter-
view the accused relative to the Negresco Officers' Mess Fund, At that
time accused turned over to Barr a mess council boock and approximately
$600 in francs (R. 32, 34). Subsequently, on 18 1945, accused

" borrowed 32,500 francs (approximately $525.00) from vate First Class
Tony Marano (R. L5). Y“he evidence mentioned is sufficient to establish
the corpus delicti and, tbgath;r with the accused's admissions, justified
the court in finding him guilty of Charge I and its Specification.

6. Drafts of action for your signature are inclosed, Form A
for use in the event you concur in the opinion by the Board of Review
and Form B in the event you concur in my views.

. /8/ Thomas H. Green

3 Incls ' ‘ ° THOMAS H, GREEN

1l - Record of Trial’ , Ma jor General
2 - Form of Action - Form A ‘ The Judge Advocate General .

3 - Form-of Action - Form B






WAR DEPAKRTMENT
Arry Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

(59)

SPJCK - CM 3028L9 - 29 MAR 19L6

UNITED STATES I¥ ENGINEER COMAND

Ve Trial by G.C.M., convened at Headquarters,
IX Engineer Command, APO 126, U.S. Army,
31 August 19L5. Dismissal; total for-
feitures, and confinement for five (5)
years.,

First Lieutenant RUSSELL
J. HETZ (0-577895); Air
Corps.

OPINIONI of the BOARD OF RFVIEW
MOYSE, KUDFE and WINGO, Judge Advocates,

1. The record of trial’'in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General.

2. The accused was tried upon the following charges and specifica-
tions:

CHAHGE I: Violation of the 93rd Article of War.

Specification: In that First Lieutenant Russell J. Hertz, 895th
Military Police Comnmany (Aviation), IX FEngineer Command, did,
at or near Eiedrich, Germany, on or about 27 July 1945, will-
fully, feloniously and unlawfully kill one Kurt Kretzschmar,
a human being, by shooting him with a pistol.

CHARGE II: Violation of the 96th Article of War.

Specification 1: 1In that First Licutenant Russell J. Hertz,
##%, being in charge of a motor vehicle, property of the
United States intended for military use, did, at or near-
Hiedrich, Germany, or or about 27 July 19L5, wrongfully
and in violation of Section VI, pamnhlet, Headquarters,
Euronean Theater of Operations, 24 January 19Ll, file
AC, 1451/2 Pub GC, Subject: "Maintenance and Operation of
Motor Vehicles®™, transport in said vehicle one Constance
Machat, a civilian,

Specification 2: In that First Lieutenant Russell J. Hertz,
#t, being on duty as a military police patrol officer and
having knowledge of the death of one Kurt Kretzschmar and

of the location of the body of the said Kurt Kretzschmar,
did, at or near Xiedrich, Germany, or or about 27 July
1945, wrorgfully fail to report the same.
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He pleaded not guilty to and was found guilty of all charges and specifica-
tions. GEvidence was introduced of one previous conviction by general court-
martial for "Fraternization® in violation of the 96th Article of War, for
which the sentence as approved on 27 July 1945, according to the certificate
offered, provided for a forfeiture of $100 per month for six months. In
the instant case he was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to become due, and to be confined at hard
labor for five-.years. Two of the seven members of the court recommended
that the sentence of confinement be reduced. The reviewing authority ap~
proved the sentence and forwarded the record of trial to the Commanding
General, U.S. Forces European Theater, for action under Article of Var

ItB. Prior to action by the Commanding General, United States Forces,
European Theater, his powers, statutory or otherwise, in so far as they
pertain to courts-martial, including the power of confirmation of sentences
of general courts-martial and 1nc1uding powers conferred in time of war by
Articles of War L8, L9, 50, 503 and 51, were terminated 19 January 1946 by
direction of the President and in accordance with instructions contained
in a cable from the War Department, dated 19 January 1946, as clarified by
a cable from the War Department, dated 21 January 1946, the Commarding
General, United States Forces, European Theater, forwarded the record of
trisl to The Judge Advocate.General for action by the confirming authority
or other aporopriate action. -

3. Tor the nrosecution.
: . N :
On 27 July 19L5, the accused was assigned to the 895th Military
Police Company (Aviation), stationed at Kiedrich, Germany (R. 5,6). At
2130 hours on that date he entered a jeep at Headquarters driven by Private
First Class William R. Isenberg, preparatory to assuming his duty of
patrolling the town of Kiedrich (R. 6,7,18). The accused was under instruc-
tions "to check on curfew violations both by civiliens and the military and
report such violations® (R. 42). As a Military Police officer it was his
duty "to enforce the directives that were in force at that time" and
he was to enforce all directives found in Field Manusl 19-5 and the hand-
book for Military Government (R. 43)._ Both the accused and his driver
were armed with .15 Colt pistols (R. 8). When he was denarting for duty
Constance Machat, a French civilian woman, boarded the jeep at the gate ER.
7,2L,63,6L). She had asked to go with the accused and entered the jeep
despite the reluctance of the accused to accede to her request (R.6L).
After patrolling for approximately ten or fifteen minutes this troup en-
countered a male civilian (R. 8). It was then after the curfew hour and
the accused asked the civilian to produce his credentials, .whereupon the
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man looked through his pockets and finally was heard to say, "Nix papers"
(k. 8,9,21,26,42,60,6Li). The accused "motioned for him to come into the
jeep" and upon his failure to comply the accused "got out®™ and "grabbed

him by the shoulder - by his arms and then he knew - the deceased came
along then" and entered the jeep (R, 9,10,6L). The jeep was then driven
for "approximately one block," at whlch point it was stopped and the ac-
cused conversed with Mrs. Anita Butschkus, an interpreter (R. 10,28,6L).

The accused inquired of her if "she knew the name of this man" and upon

her reply that she did not but could Mask other peonle," the accused
stated, "It is not necessary to ask the people. I will bring him to the
jail in the town hall® (R. 28). Mrs. Butschkus, together with her small
niece who was present, then entered the Jeep for the purpose of directing
the accused to the Burgomeister from whom he desired to obtain the keys

to the jail (K. 10,21,32). At *this point there were then six people in

the jeep. In the front seats were the enlisted driver, the accused. and
the French woman, the latter sitting between the driver and the accused

(R. 11,6L). 1In the rear were Mrs. Butschkus, her small niece, and the
German -civilian who sat directly in rear of the driver (E. 11). The

Jeep and its occupants proceeded "for about a half a block™ at which point
the driver "felt somebody hit /his/ right arm" and upon looking around,
observed the German in "a half-standing position, leaning forward with

arms outstretched" (R. 12). The French woman observed this and screamed
(R. 65)., The German "lunged forward" and "grabbed" accused by the shoulder,
whereupon the accused shoved him back toward his seat and as the German
came forward again the accused drew his gun and shot him (R. 12,19,20,22,65)e
After ths shooting, which occurred) at apnroximately 2200 hours, the accused
appeared to be vanic stricken, ”hls talk was stuttering, and he was all
red, and he didn't know exactly what to do" (R. 13,20,22).- The Jjeep
confinued without stooping (H. 13,33) The deceased "was bent way out

over the back of the jeep and his head was hanging down" (K. 25), The
accused was "holding him by the leg" and the "French girl was hoiding him
too" (R: 25). The route of travel passed Headquarters, IY Engineer
Command, but at the direction- of the accused, it continued on without
turning in (R. 13,21,22), Mrs. Butschkus, who thought the deceased had

~ fainted, remarked that they were not on the "right way" to proceed to

the home of the Burgomeister to which the accused made some reoly, from
vhich Mrs. Butschkus could glesn only the word "hospital®™ (R.33). After
proceeding further, the jeep stooped at a railroad croscing where Mrs}
Butschkus and her niece dismounted (R. 13,33). The balance of the party
proceeded in the jeep to the Rhine River where the driver, at the order

of accused, assisted accused in throwing the body 'into the Rhine River

(R. 13,14,23). Thereafter, the jecp and its three occupants returned to
the rallway crossing, picked up.Mrs. Butzchkus and her niece and took

them to their home (K. 14). The accused "mentioned” to Mrs. Butschkus

not to say anything about the occasion" (R. 15). The jeep was then

driven to the Headquarters Motor Pcool in Kiedrich where the accused, assisted
by the’ French Woman, cleaned blood out of the back end of the jeep (R 15,16).
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About ten minutes later, at apnroximately 2245 or 2300 hours, the enlisted
driver drove the accused and the French woman to a hotel where he left them
(R. 16). The enlisted driver returned to his Company, and at 0900 hours

the following morning, saw the accused vhen the accused canie to the driver's
room (R. 16). At that time, the accused said, "Howdo things look?" and

"I think I did wrong" (R. 16,17).

On 28 July 19L5, at Erbach-on-Rhine, "a little town on the Rhine,"
Mr. Nickolaus Kroneberger, a resident of Kiedrich, identified the body of
a deceased as that of Kurt Kretzschmar. Mr. Kroneberger had last seen de-
ceased alivé at 2100 hours on 27 July 19,5 as the latter was leaving
Kroneberger's home. He identified a _photograph introduced into evidence
as being one of Kurtz Kretzschmar (R. L6 h?)

On 29 July 1945, a United States Army medical officer examined
a body identified as being that of Kurt Kretzschmar (k. 38,6, Pros. Ex.
2). The body was that of a whlte male, estimated to be between 20 and 30
years of age and was attired in "civilian" clothing (R. 38). It was the
ovinion of the examining officer that death had been caused by "passage
~of 3 bullet through the head from an area on the right side of the face,
approximately two inches in front of and slightly below the level of the
left ear to another spot to the rear of the head, slightly behind on the
left and approximately two centimeters to the right of the occinut, which
is a small bone in back of the head" (R. 38). Further, the medical officer
was of the opinion that the weapon, when discharged, was "in front of,
slightly to the right of and appreoximately level with the head of the‘
deceased"(R. 39)

. -—. Private First Class Isenberg, the enlisted driver, testified
that ¢he deceased was attired in "Just a white - gray shirt and every-day
pants" (R 25). After the deceased had been struck by the bullet he
noticed that hlood was on the "right side of the face" and “around" the
neck of deceased, but he was not "sure where the hold was"™ (R. 17,18).
Mrs. Butschkus, the interpreter, was shown a plcthre of the body of Kurt
Kretzschmar and asked if she!could: recognize him, to which she replied,
"Yes. I.don't remerber. No" (K. 37). Constance Machat testified that
the "shot" struck the German civilian at "“a spot along or near the right
. jaw" (R. 55). When confronted with a picture of a body identified as
that of Kurt Kretzschmar and asked "whether or not you have ‘seen the man
in that picture before?" the following answer was given by the interpreter:
"She says the face is swollen and she can't say postively.® She can't
make any recognition but she sees a hole in the neck and that is where
the blood was (R. 66).

An extract copny of Section VI of a "directive" issued by Head-
guarters, European Theater of Operations, United States Army, entitled
"Maintenance and Operation of Motor Vehicles" was introduced into evidence
without objection (R. 51). This section reads as follows:
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"VI--CIVILIANS IN VEHICLES ’

\

US vehicles will not be used to transcort civiliaens
except as Follows:

1. Uniformed civilian personnel on duty with the US forces.

2. Civilians on official business which requires such trans-
portation.

3. Civilians having been re;ulred to work past the hour when
normal public transportstion or other transportation furnished by
the US forces has ceased. :

" L. Except as otherwise stated under Section XXXVIII--Motor
Tran$portation for Recreational Purposes." (Pros. Ex. L)

L. For the defense.

On 28 July 19L5 a wallet was found in the room of a deceased
German. The wallet contained, among other items, an American Military
Government navs issued in Elesbaden, and authorizing Kurt Kretzschmar
to go to Halle-baale, some three or four hundred kilometers northeast of
Wiesbaden (k. 53-56, Def. Ex. A).

The accused, after being apprised of his rights as a witness,
elected to make an unsworn statement (R. 59,60), which may be briefly
summarized as follows:

On the evening in question, after having taken a walk with
-"this French woman," he proceeded "to the school to get the jeep."™ Upon
being asked by the Freneh woman if he was going "out to the hotel"™ where
she was staying, he renlied, "Yes," but before doing so he drove around
in Kiedrich where he saw some people whom he questiomed and then directed
to enter their houses. They then drove toward the northern end of town
where he noticed the "deceased" apparently trying to enter 2 courtyard or
barnyard. He dismounted from the jeep and asked "this man" for "his napers
in my broken German" and the man "pulled his pockets out" indicating he
had no papers and said, "Nix papers." The accused, "without using a great
deal of force' made the man understand he was to enter the jeep ®“which he
did." The accused, not knowing where the Burgomeister lived and desiring to
obtein from him the keys to tre jail in order to incarcerate “this man" for
questioning, "drove on a bit further" and picked up the interpreter and
her niece for the purpose of having the interpreter direct the way to the
Burgomeister's home. The "prisoner was in the rear seat to the left, this
German woman next to him, and the child was on the metal side, on the rlght-
hand side of the jeep, and in the front was the driver, the French woman next to
him, and myself; I was on the outside." The accused then stated:

"We sterted down the road'again and I was looking for further
violators and I wasn't paying tco much attention to the prisoner
when the first thing I knew the French woman let out a yell--I
‘wouldn't say it was a loud yell, but a light yell., I then
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turned to my left and at the same time this CGerman placed his
hands on my shoulders, not to hold me but to puch me out of the
jeep, or at least that was my conclusion. I pushed him away with
my left arm and he sat down and started to spring again. At that
time I drew my pistol and fired, hitting him.

"These things happened very quickly. The driver asked me
what to do and I said to go on. We got down near the entrance to
the Headquarters and he started to turn and I said, 'Don't turn
in.Let's go to the hospital.! We continued dowvn the road and
meantime I looked again and this fellow was stretched out over
the back of the jeep apparently in a convulsion, I don't know.
The French woman was holding one leg and I grabbed the other. We
got down to the railroad tracks. The child was screaning and the
interpreter was excited--and I was, too. I frankly admit I lost
my head then. Anyway, I thought it best to let them out there.
At the same time I looked at this deceased with a view of pulling
him back into the jeep since his body was still hanging over and
more or less we were holding him by the legs. At that time I
found that he was dead. And as I said, I frankly lost my head
and I didn't know what to do. I told the driver to turn right
and we drove on down the road and came to this town and I saw
this road leading to the river and I told the driver to turn down
this road and then dumped the body into the river. I have no ex-
cuse for it. I don't know why I did it, but things hapoened too
fast. I will say this, that I feel that I was justified in
shooting him because'in my opinion he tried to push me out of the

© jeep. _And that is all, sir." (R. 60,61)

5. a. The Specification of Charge I alleges that the accuqed did,
"at or near Kiedrich, Germany, on or about 27 July 1945, willfully, felon-
iously and unlawfully kill one Kurt Kretzschmar, a human being, by shooting
him with a pistol." A specification so drawn charges voluntary manslaughter.

"Manslaughter is unlawful homicide without malice afore-
thought and is either voluntary or involuntary.

"Voluntary manslaughter is where the act czusing the death
is committed in the heat of sudden passion caused by provocatioen.™
(mMCM, 1928, par. 1L9a, at page 165.)

The elements of the offense and the proof required for a conviction
of manslaughter, according to applicable authority, are as follows:

"(a) That the accused killed a certain person named or
described by certain means, as alleged {this involves proof that
the person alleged to have been killed is dead; that he died in
consequence of an injury received by him; that such injury was
the result of the act of the accused; and that the death took
place within a year and a day of such act); and (b) that such
killing was with nalice aforethought." (MCM, 1928, par. 1L9a).
(Uhderscoring supplied.) -
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From the foregoing it is clear that in order to sustain a convic-
tion of manslaughter as alleged in this case, it is first necessary that it
clearly appear that the accused killed Kurt Kretzschmar., That accused shot
and killed a German civilian is established beyond reascnable doubt. The
prosecution introduced evidence which established that on 27 July 1945, the
accused, while on patrol duty in Kiedrich, Germany, took into his custody
a German civilian who was on the streets after the curfew hour, and that
accused subsequently, at aporoximately 2200 hours, shot and killed the
German civilian. The body was then trasnported to the Rhine River where
accused, with the aid of his enlisted driver, threw the body into the river.
The German civilian at the time of the shooting was dressed in s "white-gray
shirt and every-day pants™ and the bullet fired by accused struck the German
in "a spot along or near the right jaw." .It is also established beyond
reasonable doubt that one Kurt Kretzschmar is dead, and that his death oc-
curred sometime between 2100 hours on 27 July 1945 when he left the home of
a resident of Kiedrich and the following day when his body was viewed at
Erbach-on-Rhine and identified.” A medical officer who examined the body on
29 July 19,5 testified that death was caused by the passage of a bullet
through the head from an area on the right side of the face approximately
two inches in front of and slightly below the level of the left ear to
another spot to the rear of the head, slightly behind on the left and approx-
imately two centimeters to the rlght of the decciput, which is a small bone
in back of the head. .

Although from the asbove we may safely conclude that accused killed

a German civilian and that Kurt Kretzschmar is dead, there remains for determina-
tion whether the German civilian and Kurt Kretzschmar are one and the same
person, In the opinion of the Board of Review there is insufficient evidence

‘of record to establish such a conclusion beyond reasonable doubt.

The prosecution introduced into evidence, as an exhibit, a photograph
identified as that of the deceased Kretzschmar. The French’woman and the German
interpreter, both of whom were in the Jeep -at the time of the shooting, were
shown the photograph and neither of them would identify the man portrayed
therein as a person they had previously seen, although the French woman
stated that the "hole in the neck" was "where the blood was." The enlisted
~driver was not shown the photograph nor questioned concerning it. No evidence
was offered showing that the body of Kurt Kretzschmar was retrieved from the
Rhine River nor that it had ever been in the river. Such facts, if true,
would have been easily susceptible of proof. The only facts nresented to
the court from which it could possibly infer that the person accused killed
was the individusl named in the specification were that Kurt Kretzschmar was
in"Kiedrich end met his death at or near the time the accused shot an individual,
and that the death of each. resulted from wounds inflicted by the entry of a
bullet in the right side of the face or neck. Although these are circumstances
which indicate that the Germen civilian killed by accused may be the individual
named in the specification they by no means orove such beyond a reasonable doubt,
The authorities are in agreenent that "“the identity of the prerson killed with
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the person alleged to have been killed must be fully established" (30
Corpus Juris 288; Smith v. State, S6 S 6L0; CM CBI L9, Coe; see CM
191369, Seluskey, 1 BR 2li5). In our opinion the evidence fails fully

to establish that the Uerman civilian and the individual named in the
specification are one and the same and therefore the svecification of
Charge I and €harge I must fall for want of proof of an essential eleument,

b. Specification 1 of Charge II alleges that on 27 July 19L5
the accused "wrongfully and in violation of Section VI, pamphlet, Head-
quarters, Eurpoean Theater of Operations, 2 January 19LL, file AG L51/2
Pub GC, Subject: 'Maintenance and Operation of Motor -Vehicles', transport
in said vehicle one Constance Machat, a civilian."

In support of this specificztion the evidence of record establishes
that while on official duty and patrolling the City of Kiedrich, the accused
transported Constance Machat, a French civilian woman in an Army vehicle
for the period from anproximately 2130 to 2300 hours on 27 July 1945. The
directive named in the specification and introduced into evidence without
objection prohibited the itransporation of civilians in United States
vehicles except under circumstances and conditions not herein material,

. No contention is made that the transportation was authorized and the facts
clearly show otherwise. Although the prosecution did not offer affirmative
evidence showing that the accused had actnal knowledge or should have had.
knowledge of the directive in question, it is inconceivable that an officer
on duty as a military policeman and charged with the duty of enforcing
‘directives that were in Fforce at that time would not have bhad knowledge of
the prohibition contained in the directive. 1In the absence of any conten-
tion or claim of lack of knowledge by the accused, we have no difficulty
in assuming that he was well aware of the prohibition against transoorting
unauthorized civilians in a United States vehicle., "Disobedience of stand-
ing orders" is conduct prejudicial to good order and military discipline
and therefore violative of Article of War 96 (MCM,1928, par. 152a).

c. Specification 2, Charge II, alleges that accused "being on
duty as a military nolice patrol officer and having knowledge of the death
of one Kurt Kretzschmar and of the location of the body of the said Kurt
Kretzschmar, did, at or near Kiedrich, Germany, on or about 27 July 1945,
wrongfully fail to report the same.®™ In suoport of this specification the
evidence of record shows that on the date alleged accused was on duty as a
‘military police patrol officer, that he had knowledge of the death of a
German civilian and the disposition of his body, that although he had a
duty to report that occurrence he failed to do so, and thal Kurt Kretzschmar
is dead. There is no evidence however that accused had any knowledge of
the death of Kurt Kretzschmar and, as we have previously stated herein, it
is our opinion the evidence is insufficient to estsblish that the German
civilian killed by accused was Kurt Kretzschmar. In the ‘absence of any
proof of knowledge on the part of the accused that Kurt Kretzschmar is
dead it follows that he was under no duty to meke any report concerning
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him. Evidence of the wrongful failure of an accused to report the death
and disposition of the body of an unidentified individual will not sustain
a conviction of a specification alleging wrongful failure to report the
death and disposition of the body of a svecifically named person. The

" variance is fatal.

€. War Denartment records disclose that this officer is 34-1/2 years
of age, is married, and attended high school for 3-1/2 years but did not
graduate, In civilian life he was employed for approximately eight years
as a "Patrolman" for the New Jersey State Park Police Denartment and for
shorter periods as a "Dispatcher® for a bus line and as a "Foreman" for
an aluminum company. He served as an enlisted man in the United States
Army from 20 September 1940 to 20 October 1941. He reentered the service
on 9 October 1942 and upon later attendance at and completion of the course
orescribed by the Air Forces Officer Candidate School, Miami Beach, Florida,
was commissioned a temporary second lieutenant in the Army of the United
Stztes on 16 Anril 1943. He was promoted to first lieutenant on 16 Aoril
19L5. : J

7. The court was legally constituted and had jurisdiction over the
accused and of the offenses. Except as noted, no errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial. The Board of Heview is of the opinion that the record of trial
is not legally sufficient to sunvort the findings of guilty of Charge I
and .its Specification, &nd Specification 2 of Charge II, but is legally
sufficient to support the findings of guilty of Specification 1 of Charge
II-and of Charge II, and the sentence, and to warrant confirmation of the
sentence. Dismissal is authorized upon a conviction of & violstion of
Article of War 96,

s Judge Advocate

, Judge Advocate”

~, Judge Advocate
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SPJGK - CM 3028L9 f 1st Ind APR 18 19L6
Hq, ASF, JAGO, Washington 25, D. C.
TO: The Secretary of “ar

1. Pursuant to Executive Order No. 9556, dated May 26, 19L5, there
are transmitted herewith for your action the record of trial and the opinion
" of the Board of Review in the case of First Lieutenant Russell J, Hertz
(0-577895), Air Cor»s.

2. Upon trial by general court-martial this officer was found guilty
of .the voluntary manslaughter of Kurt Kretzschmar, in violetion of Article
of war 93 (Specification, Charge I), of wrongfully transporting a civilian
in an Army vehicle (Svecification 1, Charge II) and of wrongfully failing
to report the death of and the location of the body of Kurt Kretzschmar
(Specification 2, Charge II), both in violation of the 96th Article of War.
Evidence was introduced of one nrevious convictien by general court-martial
for "Fraternization" in violation of the 96th Article of War, for which
the sentence as approved on 27 July 19L5 provided for a forfeiture of $100
per month for six months. (An examination of the record of trial of the
previous conviction on file in the office of The Judge Advocate General shows
that in addition to the approved forfeiture, accused was sentenced to a repri-
mand which was also approved.) - In the instant case he was sentenced to be
dismissed ‘the service, to forfelt all pay and allowances due or to become
“due, and to be confined at hard labor for five years. Two of the seven
members ofthe court recommended that the sentence of confinement be reduced.
The reviewing authority avproved the sentence and forwarded the record of
trial to the Commanding General, U. S. Forces European Theater, for action
under Article of War L8. That officer’did not take action upon the record,
but in view of the interim suspension of his confirming powers and in ac-
cordance with instructions' from the War Department forwarded the record of
trial to The Judge Advocate General for. action by the confirming authority
or other appropriate action. ' - ., '

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Heview. I concur in the opinion of the Board of Review that
the record of trial is not legally sufficient to suoport the findings of
guilty of Charge I and its Specification (manslaugher), and Specification
2 of Charge II (failure to reoort death), but is legally sufficient to
support the findings of guilty of Snecification 1 of Charge II and of Charge
II (wrongfully transporting civilian), and the sentence, and to warrant con-
firmation of the sentence, ‘

L. While on official duty as a military noliceman and patrolling the -
City of Kiedrich, Germany, the accused allowed a French civilian woman to
enter an Army vehicle of which he was in charge and he thereafter transported
her:through the strects of Kiedrich, uyltimately driving her to a hotel. .

The transportation of civilians in a United States vehicle except under

10
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certain circumstances and conditions was prohibited by a directive then
in force. No contention was made of a lack of knowledge of the pronibi-
tion nor that the transporteztion was authorized.

5. Such action on the part of an officer while on duty as a military
policeman and charged with the duty of enforcing directives and meintaining
discipline, clearly demonstrates unworthiness of a commission. Less than
30 days prior to the commission of the offenseshere alleged, the accused
was tried and convicted by a general court-martial for freternizaticn. In
‘addition to the imposition of a forfeiture_ of $100 per month for six months
he was given a reprimand which in part is as follows:

"——- Your conduct was especislly reprehensible because your military
duties charged you with the enforcement among military personnel
of the very orders you'violated so flagrantly. By the leniency
of the sentence imposed, the court has inadicated its belief that
in the futvre you will demonstrat® yoyurself to be worthy of your
position as an officer. It is expected the confidence which the
court thus expressed will be justified by your future exemplary:
conduct. In the event of your conviction of any subsequent of-
fenses committed within three years of this offense, evidence of
this conviction will be introduced for the consideration of the
court in determining an appropriate punishment."

~ Accused admits a homicide amounting to voluntery manslaughter. In view
of the foregoing, I recommend that the sentence be confirmed but that the
forfeitures and confinement be remitted, and that .the sentence as thus
modified be carried into execution.

B 6. Inclosed is a form of action designed to carry'into execution the
foregoing recommendation, should it meet with your anoroval.

-

2 Incls. THOMAS H. GREEN

1. Record of trial Major General .
2. Form of action The Judge Advocate General
S

© CCMO 87, 1 May 19L6)-

11
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, L.C.

SPJGN-CM 302850 -

UNITED STATES OTH INFANTRY LIVISION
Trial by G.C.k., convened at
Wasserburg, Germany, 31 Octo-
ber 1945. Dismissal, total
forfeitures and confinement
for ten (10) years. ’

Ve

Second ILieutenant EDWARD T.
MASTERSON (0-439462), Field
Artillery.

L L L SR T
.

OPINION of the BOARD OF REVIEW
HEPBURN, O'CONNCR and MORGAN, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate Gensral.

2. The accused was tried'ﬁpon the following Charges and Specifi-
cat.ions:

-

CHARGE I: Vlolatl.on of the 92nd Article of Wa.r.
(Finding of not guilty).

Speciﬁcation. (Finding of not guilty).

CHARGE II: Viclation of ths 85th Articls of VWar.

Specification: In that Second lisutenant Edward T. Masterson,
Battery A, 26th Field Artillery Battalion was, at or near
Aschau, Germany, on or about 19 September 1945, found
drunk while on duty as Battery Duty Officer.

CHARGE III: - Viclation of the 95th Article of War.

Speciﬁcation: In that Second Iieutenant Edward T. Masterson,

Battery A, 26th Field Artillery Battalion, did, at Aschau,
Germany, on or about 20 September 1945, with intent to
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‘decaive ¥ilitary Authorities collaborate with Staff Ser-

geant Calise J. Manceaux, Battery A, 26th Field Artillery
Battalion, in preparing a statement and instructing Pri-
vate William T. Turger, Jr., Battery A, 26th Field Artil-
lery Battalion, to give the same statement, which state-
ment was in substance as follows: .
"That on 19 September 1945, a report was made to
Sergeant Kanceaux at his Battery that a suspicious
meeting was going on in a beer hall at Aschau,
Germany; that Sergeant lManceaux took a loaded pistol
and proceedsd to the beer hall with Private Turner;
that upon arrival at the beer hall Sergeant Manceaux
sent Private Turner for Lieutenant Masterson, the
Battery Duty Officer; that Iieutenant Masterson ar-
rived and proceeded to search all civilians present
telling Sergeant kanceaux to take Karol Lamos back
to the Battery for questioning by an interpreter;
that ILieutenant Kasterson remained at the beer hall;
that as Sergeant lianceaux was proceeding to the
Battery Karol Lamos Jumped out of the vehicle causing
Sergeant Manceaux to chase and shoot at Karol Lamos;
that Karol Lamos disappeared into the night and Ser-
geant Manceaux reported back to Lieutenant Masterson®,

or words to that effect, which statement was made to military
authorities by Private Turner although known by the said
Lieutenant Masterson to be untrue in that there was no re- -
port made about or suspicious meeting in progress at the
beer hall; that the pistol was procured by Sergeant lancsaux
from Private Turner at the beer hall; that Karol Lamos was
taken from the beer hall in the company of Lisutenant
Masterson for the purpose of beling shot; that Karol Lamos
was ordered from the wvehicle, shot at and killed by Ser-
geant Manceaux. ‘

CHARGE IV: Violation of the 96th Article of War.

(Disapproved by reviewing authority).

Specification: (Disapproved by reviewing authority).

The accused pleaded nmot guilty to all Charges and Specifications and was
found not guilty of Charge I and its Specification but guilty of each of
the other Charges and the Specifications thereunder. He was sentenced

to be dismissed the service, to forfeit all pay and allowances due -or to
become dus, and to be confined at hard labor, at such place as the re-
viewing authority might direct, for ten ysars. The reviewing authority dis-
approved the findings of guilty of Charge IV and its Specification, approved
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the sentence, and forwarded the record of trial for action under
Article of War,48.

3. Evidence for the prosecution: Early on the night of 19
September 1945 the accused and Staff Sergeant Calise J. Manceaux were
drinking rum in the latter's room. Private William T. Turner, Jr.,
entered and was engaged in conversation by the accused. The subject.
discussed was a .32 caliber Belgique pistol which Turner owned and
which the accused desired to purchase. When Turner made it plain that
he would not sell, the accused, who was acting as Duty Cfficer, ceased
his solicitation and directed him "to get the Jeep" (R. 7, 29-31).

Chauffered by Turner, the accused rode to the house of Silna
Sofia, a Polish displaced person who ®as his "girl friend.® After N
pleking her up, they carried her to the Battery movie thsater and, at
the conclusion of the performance, conveysd her back to her home. As
the accused went inside, Manceaux, who was drunk, ®came out® and,
stepping into the Jeep, directed Turner to proceed to the gasthaus
Piglmeir in Aschau, Germany (R. 7-8, 14, 30, 34, 36, 38, 48-50).
Upon arriving there, Manceaux was about to order a "round of beer®
for some of the civilians present when he happened to glance into a
small room in which there was a group of twelve to fourteen other
civilians who "looked suspicious" to him. He immediately relieved
Turner of his pistol and ordered him "to go for the [;bcuseg7 and
ask him to come® (R. 8, 30, 37, 42).

The accused in the meantime, being a "bit drunk,™ had undressed
and gone to bed in Silna Sofia's home. About fifteen or twenty minutes
" after he had dropped off to sleep he was awakened by Turner and given
Manceaux's message (R. 8, 10, 49). Without any hesitation the accused
dressed himself in his "0ODs" and accompanied Turner to the gasthaus.
While Turner waited outside in the Jeep, the accused joined Manceaux
in the small room. The first act of the accused was to order Joseph
Hopfinger, one of the civilians present, to search the others. When
Hopfinger was done, the accused checked everyone himself. Having com-
pPleted the second search, the accused undertook a third ons. For
this purpose he called back into the room a Doctor Karol Lamos, whom
he had previously excused. The doctor became very excited and pro-
tested that he had already had his papers checked twice. A heated
argument ensued in the course of which the doctor declared that, "Up
until now I had a very high opinion of American solciers, but I am
certainly changing this now.® The accused retorted by addressing
Lamos, who was a cltizen of Cgzechoslovak, as "You Nazi.* When the
doctor persisted in his recalcitrant attitude, the accused said in
broken German, "I am very mad and if I want to I am able to shoot.®
After provocatively urging the accused to "go ahead," Lamos finally
"took out his papers in a very angry fashion and threw them on the
table." The accused continued to check the papers of several other
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civilians and then, referring to Lamos, instructed Manceaux in
English "to take this one out and shoot him" (R. 14-28, 30-31,
37‘39, 46)

The accused, Manceaux, and Lamos, entered the jeep and were
driven by Turner for a distance of some three hundred yards. At this
point the accused alighted and directed Turner to go where Manceaux
desired and repeated his instructions to Hanceaux to "take Zfamg7
out and ghoot him.® Without questioning the legality of this order
Manceaux had Turner drive another mile or mile and a half, told Lamos -
to "get out," followed him down the road on foot, and fired three or
four shots in his direction. Reentering the jeep, Manceaux returned
to the Battery with Turner (Ro 9, 31-32’ 34, 38, Ll, 43"'45)-

Cne of the bullets struck Lamos near the groin on his right
leg and pierced the "big artery.®™ The noise of the shooting and his
shouts soon brought help; but by the time medical treatment could be
procured he had lost a tremendous quantity of blood. He died shortly
after being removed to a nearby farmhouse (R. 19-20, 50-51; Pros. Exs.
2, 3s 4y 5, 6: 7)‘

Turner described the accused as "under the influence of
liquor® (R. 11). Another witness stated, "I would say he made a
slightly intoxicated impression® (R. 16). Another one testified,
"I believe he had some liquor in him" (R. 24) Manceaux was too drunk
himself to be able to say whether accused was drunk (R. 46). The
Polish girl said he *was a bit drunk" so she helped him to get un-
dressed and to get to bed (R. 49).

Upon learning the next morning of Lamos! death, tﬁe accused
went to Manceaux and advised him that "we'd better make up a story.®
A tale was promptly concocted which was summarized by Turner as follows:

% % % this soldler /mamed Thomag/ came there and reported
a susplcious meeting at the gasthaus in Aschau, so the Ser-
geant and myself went down there and after we got there the
Sergeant sent me back after the lieutenant and I went for
the Lisutenant. And after the Lieutenant came he and the
Sergeant started checking the papers there. We came to
this civilian and the lleutenant sent the Sergeant back to
the Battery for interpretation, and just before we got to
the Battery the civilian jumped out of the Jeep, and the
Sergeant started after him, and the Sergeant had to shoot,
but the civilian disappeared in the darkness" (R. 11).

This version was impressed by Manceaux and the accused, in turn, upon
Turner, who repeated it to various military authorities (R. 11, 13,
32=34, 40-41).
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4. The accused, having been apprized of his rights as a witness,
elected to remain silent. No evidence was offered on his behalf.

5. The court recalled as its own witness Private William T.
Turner, Jr., and asked him whether he had heard the accused direct
Manceaux to shoot Lamos. The answer was in the negative (R. 55).

6. The Specification of Charge II alleges that the accused,
on or about 19 September, was #found drunk while on duty as Battalion
Duty Officer.® This offense was laid under Article of War 85. The
Specification of Charge ITI alleges that the accused, on or about 20
September 1945, did "with intent to decelve Military Authorities collaborate
with Staff Sergeant CaliseJ. lLianceaux % # % in preparing a statement and
instructing Private Wiliiam T. Turner, Jr. # % % to give the same state-
ment, which # % % was made_to military authorities by Private Turner al-
though known by the said [Ebcuseg7 to be untrue # ¥ #.," This was set
forth as a violation of Article of War 95.

The evidence is clear and uncontradicted that the accused

was intoxicated to the extent that the full exercise of his mental
and physical faculties were impaired on the night of 19 September 1945
wiile on duty as Duty Officer. Such condition 1s drunkenness within
the meaning of the 85th Article of War (MCM, 1928, par. 145, p. 160).
His condition when put to bed at Silna Sofia's home, his noisome and
irrational conduct toward the civilians at the gasthaus, and the
various descriptions of his condition given by the witnesses, all in-

dicate his drunkenness. The Specification of Charge II has been sus-
tained beyond a reasonable doubt.

The same is true of the Specification of Charge I1I. Having
regained sobriety the following morning and having learned the ghastly
consequences of the night befors, the accused sought to save himself
or to save lilanceaux by collaborating with the latter in the preparation
of a false account of the events leading up to the slaying and by in-
ducing Turner to present the false version to superior military :
authority. Obviously the fraudulent statement was designed to deceive
and to mislead those assigned to investigate the tragedy. It was with
no assistance from the accused that thes truth was ferreted out and his
duplicity revealed. No conduct could be more flagrantly unbecoming
an officer and a gentleman (CM 249824, Graves; CM 277595, Rackin;

CH 280840, Fischer).

6. The accused is about 25 years of age, having been born on 30
September 1920. War Department records disclose that he 1s a native
of Worcester, Massachusetts,where he was graduated from high school
and subsequently worked as a machinist. Having attended Gitizens
Military Training Camp for four sessions and having completed certain
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extension cqurses, he was appointed, on 24 February 1942, a temporary
sacond lieutenant in the Aruy of the United States. He entered upon
active duty 14 Larch 1942. 1In May, 1944, and again in July, 1944,
reclassification proceedings wers recommended against him, but in
each instance he was resassigned and the proceedings discontinued.

7. The court was legally constituted. No errors injuriously
affecting ths substantial rights of the accused wers committed during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to sustain the findings of guilty and the sen-
tence and to warrant confirmation thereof. Dismissal is mandatory upon
conviction of a violation of Article of War 95 at any vime and upon con=-
viction of a violation of Article of War 85 in time of war.

Judge Advocate.

ﬁ/{ , Judge Advocate.

s Judge Advocats.

SN
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SPJGN-Cid 302850 st Ind
Hq ASF, JAGO, Washington, D. C.
TO: The Secretary of War 8 March 1546

1. Pursuant to Executive Order No. 9556, dated 26 May 1945,
there are transmitted herewith for your action the record of trial
and the opinion of the Board of Review in the case of Second Lieu-
tenant Edward T. Masterson (0-439462), Field Artillery.

2. Upon trial by general court-martial this officer was found
guilty of being drunk on duty, in violation of Article of Var 85;
of collaborating with a non-carmissioned officer in the preparation
of a false statement and in instructing an enlisted man to give this
statement, with intent to deceive military authorities, in violation
of Article of War 95; and of fraternizing with a German civilian con-
trary to orders, in violation of Article of War 96. He was sentenced
to be dismissed the service, to forfeit all pay and allowances due or to
become due, anc to be confined at hard labor, at such place as the re-
viewing authority might direct, for ten years. The reviewing authority
disapproved the Specification relating to fraternization, approved the
sentence, and forwarded the record of trial for action under Article
of War 48.

3. A summary of the evidence may be found in the accompanying
opinion of the Board of Review. I concur in the opinion of the Board
that the record of trial is legally sufficient to support the findings
as approved by the reviewing authority and the sentence and to warrant
confirmation thereof.

" While serving as duty officer on the night of 19 September
1945, at Aschau, Gemmany, accused began drinking rum and became Va
bit drunk.® Upon being summoned by Staff Sergeant Calise J. Manceaux
to investigate the presence of a group of civilians in a building ac-
cused proceeded to have them searched three different times causing
one of the civilians, Doctor Karol lLamos, to protest angrily. Staff
Sergeant Manceaux testified that after a further exchange of words
with Doctor Lamos accused ordered him to be taken out and shot. Lamos
was taken down the road in a jeep by Manceaux and Private William T. .
Turner, ordered to get out, and then shot at several tiies by lanceaux.
One of the bullets severed an artery in his leg and he soon died from
loss of blood. The following morning accused and Nanceaux concocted a
story to the effect that accused ordered Menceaux to take a civilian to
headquarters for investigation and during the trip the civilian jumped
out of the jeep and Manceaux fired several shots at him in a futile
attempt to prevent his escape. Private Turner was instructed to tell,
and did tell, the same story when questioned by military authorities.
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In addition to the offenses of which he was convicted ac=-
cused was tried for murder but was acquitted. His past record is not
impressive. On two occasions he was recommended for reclassification.
The sentence imposed is manifestly too severe for the offenses now .
standing against him and I accordingly recommend that the sentence
be confirmed but that the forfeitures be remitted anc the confinement
be reduced to ons year, that an appropriate United States Iisciplinary
Barracks be designated as the place of confinement, and that the sentence
a3 thus modified be ordered sxecuted.

4+ Inclosed is a form of action designed to carry into execution
the foaregoing recommendation, should it mest with your approval.

et

2 Incls THOMAS H. GREEN
1l - Record of trial Major Gensral
2 - Form of action The Judge Advocate Gensral

(c¥0 93, 1 May 1946).
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Army Service Forces . .
In the Office of The Judge'Advocate General (79)
Washington 25, De Ce

SPJGH - Cul 302851 : 11 APR 1046

UNITED STATES ) SEINE SECTION
’ ' ) . THEATER SERVICE FORCES
Ve g EUROPEAN THEATER
Captain JOHN E. VETDLE ) Trial by G.C.M., convened at
(0-1579278), and First Lieu- ) Paris, France, 18 QOctober 1945,
tenant JAIES REBSTOCK (0-1592000),) Each accused: Dismissal and fine
both of Quartermaster Corps. )} of $500, ' ' ’

OPINICN of the BOARD OF FEVIEW =
TAPP*, STERN and TREVETHAN, Judge Advocates.

1. The Board of Review has examined the record of trial in the case
of the two officers named above and submits this, its opinion, to The
Judge Advocate General.

J . .
2. Accused lleddle was tried upon the following Charge and Specifi-
cations T

i
CEARGE: Violation of the 93rd Article of War.

Specification: In that Captain John E. YELTIE, Headquarters

and Headquarters Detachment, 4506th Quartermaster Service
Company, and First Lieutenant James REBSTOCK, 4504th
Quartermaster Service Company, acting jointly, and in pur-

- suance of a common intent, did, at or near Paris, France,
on or about 18 August 1945, feloniously take, steal and
carry away four (4) watches and one (1) gold partial denture,
all of_a total value of more than Fifty Dollars (§50.00),.

- the property of First Lleutenant Amandus J. Boyer,

-z

Accused Rebstock was tried upon the following Charge and Speciflcatlon~
CHARGE: Violation of the 93rd Artlcle of War,

Specification: In that First Lieutenant James REBSTOCK, ASOAth
Quartermaster Service Campany, and Captain John E. VEDDIE,
Headquarters and Headquarters Detachment, 4506th Quarter-
master Service Company, acting jointly, and in pursuance of
a common intent, did, at or near Paris,.France, on or about
18 August 1945, feloniously take, steal and carry away four .
(4) watches and one (1) gold partial denture, all of a total
value of more than Fifty Dollars ($50.00), the property of
First Lieutenant Amandus J. Boyer. -
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Fach accused pleaded not guilty to the respective Charge and Specification
pertaining to him and each was found guilty, by appropriate exceptions and
substitutions, of the lesser included offense of wrongfully taking the
property descilbed in the Srecification, in violation of Article of War 964
No evidence of previous convictions was introduced. FEach'accused was sen-
tenced t0 be cismissed the service and to pay a fine of $500. The reviewing
authority approved each sentence, recommended that so much of each sentence
as involved dismissal be suspended and forwarded the record of trial for
action under Article of War 48. .

3. The prosecution introduced evidence to show that on 18 August 1945,
First Lieutenant A. J. Boyer was in possession of four watches and a gold
‘denture, Before leaving his billet on the Island of St. Germaine, Paris,
France, at 7:30 p.m., that evening, he wrapped these five articles in a
towel, placed them in a steel locker or lock box in his room and closed the
padlock thereon (R.6,7,10). One of these watches had been given to Lieu-
tenant Boyer by a sergeant; another watch (Pros. Ex.A) belonged to a Cap-
tain Bruner, and the two remaining watches (Pros. Exs. B,C) and the denture
(Pros. Ex.D) belonged to Colonel Patrick H. Buckley. Colonel Buckley had
given Lieutenant Boyer one of these two watches to wear and the other watch
and the centure were 1o be taken to Germany by Lieutenant Boyer where he
was to have the denture made into a ring for Colonel Buckley and was to use
the watch to pay for that work (R,7,8,11,14).

Lieutenant Boyer returned to his quarters about 1:15 a.m, the following
morning, 19 August 1945, and found that :the padlock had been removed from
his locker and that the four watches and the denture were missing although
nothing else had been taken from the locker. He had given no one pemission
to take these articles (R.8). '

Both accused, who had been drlnklng, had spent part of the evening of
18 August 1945 in Paris with Mme. Suzanne Renno, a friend of accused Veddle,
Accused Teddle remained with her at a hotel for the night, leaving the fol-
lowing morning around 11:30 a.m. Soon thereafter, Mme. Penno left the
hotel and as she walked along the street, both accused hailed her from a
passing Jeep and offered her transportation to her home. When they arrived
at her home accused Rebstock gave her three watches and a denture which he
asked her to keep, stating that he and accused Weddle would call for them
later (R.15-17).

Sometime the latter part of the morning of 19 August 1945, Lieutenant
Boyer met the two accused, menticned his loss to them and they expressed
their sympathy (R.9). An investigation had already been commenced and about
11:45 a.m. that morning, Agent Louis S. Ficocelli of the Criminal Investi-
gation Tivision questiocned the two accused, observed a picture of Mme. Renno
in Teddle's qugrters, obtained her address and thereafter visited her, re-
questing the watches accused Wedale had given to her. She vromptly gave him
three watches and a denture which were subsequently identified as'a portion’
of the property taken from Lieutenant Boyer's locker (R.16,18-21)., About

- -
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4 pe.m. that afternoon, both accused called Lieutenant Boyer into the latrine
* in their quarters, told him that they had taken the watches and the denture

~ as a joke and had thereafter lost one of the watches. Approximately two hours
later three of the watches and the denture weire returned to Lieutenant Boyer
(R,9,10). It was stipulated that the four watches and the denture had a com~
bined value in excess of $50 (R.24).

In a voluntary statement given by accused Mebstock, he stated that about
2000 hours on 18 August 1945 he was playing cards with accused Weddle in
their officers! barracks and that thereafter they entered Lieutenant Boyer's
room and, with a key furnished by accused Weddle, they opened a strong box
and Rebstock removed four watches and a gold denture. Accused Teddle took
two of the watches and accused Rebstock retained the rest of the articles,
Thereafter they went to Paris, drank awhile and then separated, accused
Weddle going to & hotel where his girl friend was lodged. MNseting agaln the
next morning accused leddle informed accused Rebstock that he had lost one
of the watches, They then decided to give the remainder of the articles to
Weddle's girl friend to hold until they had an opportunity to talk to Lieu-
tenant Boyer., Then they took the watches and the denture they did so as a
- Joks intending to return the property to Lieutenant Boyer (R.22; Pros., Ex.E),.
The voluntary statement given by accused Weddle was similar to Rebstock's
in all material respects (R.”3; Pros. EX.F).

4o The defense offered evidence to show that both accused were ob-
served playing cards on the afternoon of 18 August 1945 in their officers!
quarters. They had a cognac bottle on the table which had about two inches
of liquid in it (R.40). when they were driven to Parlg that evening their
driver observed that both had been drinking heavily (R. 41).

Lieutenant Colonel Patrick H. Buckley, commanding officer of both

- acoused, testified he had always found them truthful (R.46). Captain Robert -
Te Walker and Captain Clarence J. Heidke testified that they had always

found both accused to be honest, The latter officer also stated that accused
TWeddle was quite a practical joker (R.42-44). Colonel Buckley identified

two of the watches and the denture as his property. He had given one of the
vatches to Lieutenant Boyer to wear and had given him the denture to have a
ring made therefrom in Germany, the second watch to be used to pay for
feshioning the ring (R.47).

Both accused elected to glve sworn testimony after their rights had'
been fully expleined., Accused Weddle testified that he and accused Rebstock:
played cards and drank & bottle of cognac on the afternoon of 18 August 1945,
visiting the Post Exchange at intervals where they consumed about four beers
aplece, Lieutenant Boyer vislied them several times during thelr game; ex-
hibited some watches and stated he had fifteen more which he vas keeping in
his room prior to his departure for Berlin., Because Lieulenant Boyer had
the hablt of belaboring a subject to the annoyance of those about him, the
two acouged declded 1t would be & good Joke on him if the watches were to
disappear., Had they been aober, however, they would not have contemplated

- 3 -
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such a scheme, Between 7:30 and 8:00 p.m. tha} evening, they entered Lieu-
tenant Boyer's room and saw a small lock box which had a Post Exchange lock
on it. AccusedWeddle had a pass key which fit such type of locks. Un-
locking the box they removed a towel in which four watches were wrapped.

The testimony of accused Weddle as to svents thereafter transpiring was simi-
lar to the pre-trial statements given by the accused., Teddle admitted ths
episode did not seem humorous the next morning when he discovered he had lost
one of the watches, He asserted that hs gave the three remaining watches to
Mme. Renno to avoid discovery of them in his possession btefore he had an
opportunity to explain the situation to Lieutenant Boyer (R.27-31). Accused
Rebstock concurred in the testimony glven by accused Weddle, stating also
that taking the watches was a joke which they would not have contemplated
had they been sober (R.36,37).

5. Liéutenant Boyer was recalled to the stand at the conclusion of
the defense's case and he testified that he saw the accused playing cards on-
"the afternoon of 18 August,.exhibited one watch to them and mentioned that he
had others in his possession which he was taking with him to Berlin (R.47,48).

6. The proof amply demonstrated that the two accused, acting jointly,
took certain preoverty to which they were not entitled from the vossession of
Iieutenant Boyer without his permission., Such an unauthorized taking, al-
though there may have been no intent permanently to deprive Lieutenant Boyer
of this property, was an offense.violative of Article of War 96 and lesser
included of the offense charged (Ci 219438, Tate, 12 BR 265, 1 Bull JAG 21,
22; CIf 227743, Younger, 15 BR 337, 1 Bull JAG 364). Although Lieutenant
Boyer was not the owner of the property taken he was rightfully in possession
thereof and, accordingly, it was proper to allege the nroprietary interest
as in hin (mch, 1928, par. 149g; CH 244884, Temnant, 29 BR 63; CM 252981,
Eames, 34 ER 229). The ev1dence amply sustains the court!s findings of guilty
as to each accused. . .

7. Accused Weddle is 28 years of age and unmarried. War Department
records indicate that after attending college for two years he held various
clerical positions from 1937 to 194l. He entered military service in March
1941. After successfully completing the course of instruction at The Quarter—
master School, Camp Iee, Virginia, he was cormissioned a second lieutenant
on 25 September 1942. He was promoted to first lieutenant on 2 Tebruary 1943,
Available records do not indicate the date of his promotion to captain, -

Accused Rabstock 1s 29 years of age and married. The only records avail=-
able on this accused indicate that he was inducted into military service at
Fort Niagra, MNew York, 26 June 1942 and was comm1851oned a second lieutenant
on 14 Yay 1943. v

8. After announcing the sentence of the court, the president stated
that all members of the court recommended that so much of each sentence as
involved dismissal be remitted in the event that the accused resigned for

) - -



(83)

the good of the service. Lieutenant Colonel Patrick H. Buckley, commanding
officer of the accused, urged in a written recommendation attached to the
record of trial that so much of each sentence as involved dismissal be sus-
pended in view of the military qualifications and the overseas records of
each accused. He also personally appeared before the Board of Review on

1Z March 1946 and stated that he had independently investigated the matters
serving as the basis of these Charges and was convinced that the two accused
had intended nothing rore than perpetration of an ill-considered practical
joke on Lieutenant Boyer.

9. The court was legally constituted and had jurisdiction of the
accused and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial., In the opinion of
the Board of Review the record of trial is legally sufficient to suoport the
findings of guilty and the sentencesand to warrant confirmation of the sen-
tences. Dlsmlssal is authorized upon conviction of a violation of Article

of War 96.
%/ W/ «f Judge Advocate.
—d

Judge Advocate.

s Judge Advocate.-
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SPJGH - (f 302851 1st Ind
Hq ASF, JAGO, Wgshington 25, D. c. M 9 196
T0: The Secretary of War

1., Pursuant to Exscutive Order No, 9556, dated May 26, 1945, there are
transmitted herewith for your action the record of trial and the opinion of
the Board of Review in the case of Captain John E. Weddle (0-1579278), and
First Lieutenant James Rebstock (0-1592000), both of Quartermaster Corps.

. 2. Upon joint trial by general court-martial these two officers were
found guilty of wrongfully taking four watches and a gold denture from a
third officer, in violation of Article of War 96, Each accused was sentenced
to be dismissed the service and to pay a fine of $500, all members of the
court recoamnending that so much of each sentence as involved dismissal be re-
mitted in the event the accused resigned for the good of the service. The
reviewing authority approved each sentence, recommended that so much of each
sentence as involved dismissal be suspended and forwarded the record of
trial for action under Article of War 48.

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. The Board is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the sen~
tence and to warrant confimation of the sentence. I concur in that opinion.

During the afternoon of 18 August 1945, while the two accused were
playing cards and drinking cognac in their billet on the Island of St. Ger-
maine, Paris, France, Lieutenant A. J. Boyer showed them at least one watch
"and remarkesd that he had others which he was soon taking to Germany. That
evening, having consumed a substantial amount of liquor, the two accused re-
moved four watches and a gold denture from Lieutenant Boyer's locker and
took these articles to Paris with them., They spent the night in Paris and
the following morning discovered that one of the four watches was missing.
The two accused then gave the three remaining watches and the denture to
Mme. Suzanne Renno, & friend of accused Weddle, from whom they were re-
covered that afternoon by the authorities. The two accused fully admitted
taking these articles but insisted they were only perpetrating a joke on
Lieutenant Boyer at a time when their better judgment was clouded as a
result of the liquor they had consumed, They contended that the following
morning they realized the seriousness of their conduct and gave the watches
to Vme, Renno to hold temporarily until they could explain the situation
to Lieutenant Boyer. Apparently the court accorded credence to their con-
tentions for they were found not guilty of larceny as originally charged
but guilty of a lesser offense involving no felonious intent permanently
to convert the property te their own use. lieutenant Colonel Patrick H.
Buckley, commanding officer of the two accused, appeared persmally before
the Board of Review on 14 March 1946 and on the same date conferred with
me. He stated that he had inwvestigated this matter independently, had
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concluded that accused intended nothing more than perpetration of an 1ll-
considered, practical joke, and urged that clemency be extended to each

accused, ‘

In view of all the circumstances of this case, including the several
recammendations for clemency mentioned herein, I recamumend that the sentences
be confirmmed but that each be cammuted to a reprimand and a forfeiture of
$100 per month for three months and that the sentences as thus modified be
carried into exscution.

4e Inclosed is a form of action designed to carry the above recome
mendation into effect, should such recommendation meet with your approval.

t -
\

: e N e D
2 Incls . THMAS H. GREEN
1l - Rescord of trial Major General

2 - Form of action The Judge Advocate Gensral

( GCMO 145, 28 May 1946).






WAR DEPARTMENT

Army Service Forces ) (27)
In the Office of The Judge Advocate General -

Washington, D. C.

SPJGK - CM 302852 _ ' 6 MAY 1946

DELTA BASE SECTION
COMMUNICATIONS ZONE, EUROPEAN THEATER OF OPERATIONS

UNITED STATES

Ve
Trial by G.C.H., convened at Marseille,
France, 24 August 1945. Dismissal,
total forfeitures and confinement -

for two (2) years.

First Lieutenant JESSE L.
NOAH (0-566324), Infantry .

Nt e Nt S Nt St p?

OPINION of the BOARD OF REVIEW
KUDER, CARROLL and WINGO, Judge Advocates.

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its opinion,
to The Judge Advocate General.

2. The accused was tried upon the following Charge and Specificationé:
CHARGE: Violation of the 61lst Article of War.

Specification 13 In that lst Lieutenant Jesse L. Noah, 1Sth
Reinforoement Depot, then of the 4165th Quartermaster Depot
Company, knowing that his unit 4165th Quartermaster Depot
Company was alerted for overseas movement, did, without
proper leave, absent himself from his organization and
station at Calas, France from sbout 10 July 1945 to about
22 July 1945 thereby wrongfully avoiding shipment overseas
with his organization.

Specification 21 In that First Lieutenant Jesse L. Noah, #=»,
did, without proper leave, absent himself from his organize-
tion and station at Calas, France, from about 8 July 1945 to
about 10 July 1945. :

.

He pleaded not guilty to and was found guilty of the Charge and its Spesifica-
tions. No evidenoce of any previous conviction was introduced. He was sen-
tenced to be dismissed the service, to forfeit all pay and allowances due or
to beoome due, end to be confined at hard labor for two years. The review-
ing authority approved the sentence and forwarded the record of triel to

~ the Cémmanding Gensral, U.S. Forces, turopean Theater,’ for action under Article
of War 48. Before action was taken by that officer his powers, statutory or
otherwise, in so far as they pertain to courts-martial, were terminated, and,
in accordance with instructions from the Wer Department, the record of trial
was forwarded to The Judge Advocate General for actlon by the confirmlng aue-

. thority or other eppropriete action.

3. -For the prosecution.
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It was stipulasted between the prosecution, defense and the acoused,
that eccused was in the militery service of the United States on the dates
of the alleged offenses and on Lhe date of trial, that he wes a member of
the 4165th Quartermaester Depot Company during the period 8 July 1945 to
22 July 1945, and that his organization on the date of trial was the 19th
Reinforcement Depot (R. 6,7).

A duly euthenticated extract copy of the morning report of the
4165th Quartermaster Depot Company for 9 July 1945 was introduced end re-
ceived in evidence without objection, the pertinent entry thereon showing
acoused "Fr -dy to AWOL 1700 8 July 45" (R. 7, Pros. Ex. 1).

A voluntary written statement dated 31 July 1945 made under oath

and signed by eccused wes admitted in evidence without objection (k. 8,9,
10; Pros. Ex. 2). This statemont may be summarized as follows: On or about
30 May 1945 he was placed on Detached Service with the Marseille District
from the 54th Reinforcement Battalion, He stayed with the District Head=-
quartérs for about two weeks and then was sent by this headquarters to Arles,
France to open and operate beer parlors. He remeined on this duty until 1
July 1945 when he received orders to report to the 4165th Quartermaster
Depot Company at Calas Staging Area. The orders were issued by the 54th
Reinforcemsnt Battalion and he received a copy. He reported as ordered on
2 July 1945 to the Commanding Officer of the 4165th Quartermaster Depot Company.
The accused told the Commanding Officer that he would like e transfer to the
Marseille District and had already teken some steps to accomplish this. He
then requested permidsion to go to Arles to spesk with Captain Willis about
the transfer. This permission wes granted but it was not stated when acoused
was to return. Accused left on 3 July 1845; he did not return until § July
1945, During the time he was away he worked with Captain Willis and Lieu-
tenant Brandeau clearing up beer garden affairs which he had turned over.
Accused made other efforts to effect a trensfer and thenm on 8 July 1945 he
left for Arles to effect the transfer amnd clear his responsibility with
reference to some receipts. His commanding officer knew he was going to
Arles because he had given him a ride to where he "caught" a ride to Arles,
He worked on beer garden affairs between 8 and 10 July and then returned to
his unit., There he sew Lieutenant Bernard A. Barton (Exeocutive Officer of
the 4165th Quartermaster Depot Cos. (Re 35)) and told him he was still working
on his transfer. He asked Lieutenant Barton if there was anything new but
did not ask whether the unit was alerted because he haed been told that it
was when he joined the unit. He then returned to Arles the same day, where
he remained until 13 July. During the time he was there he worked on various
accounts with which he previously had been charged. He had explained to his
commanding officer on 8 July that he had to straighten out these accounts.
. On 13 and 14 July accused talked with the Commanding Officer, Marseille District

and his transfer was arrenged except for the concurrence of Major Johnson,
Commending Officer of the 4165th Quartermaster Depot Company. Iajor Johnson'
however had previously expressed his consent. .0n 14 July 1945 he and Captain
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Willis left for Lyon, France. Accused notified no one beforehand. On 15
July accused called Major Taylor, Adjutant General, Delta Base Section,

and was told the consent of Major Johnson had not yet been secured. Ao~
ocused then called the Calas Staging Area and left a message for Major Johnson
to oall the Adjutant General. On these facts the accused believed his transfer
would be effected and was all but completed. On 17 July or 18 July at about
1700 hours accused received a telephone call from Lyon Distriot Headquarters
telling him to call Major Cunningham, Calas Staging Area. He made the ocall
at about 1730 hours and was told to report back to his unit by 2400 hours.

He left Annemasse,. France, at 1800 hours but was delayed on the way because
of a flat tire. He arrived at Arles at 0400 hours 18 July. . From there he
called the Calas Staging Area but could not get in touch with his unit.

He then drove to the staging area but his outfit was not there. Next he
went to the pier in Marseille but he could get no information concerning his
unit there. He then returned to Arles end since he could find no one to
teke the jeep back to Captain Willis he drove it to Annemasse, france, On
23 July 19456 he reported to the Provost Marshal at the Calas Staging Area
(PPOSQ Ex. 2)0

. During June and July 1945, Captain Emerson P, Willis was on duty
with the Mess and Billeting Section of the Marseille Distrioct Headquarters
(R. 11). The accused, during the month of June 1945 and until his transfer
to the 4165th Quartermaster Depot, was "on Detached Service from the Reinforce=
ment Depot to Marseille District" and was under the cormend of Captain Willis
(R. 14, 18, 19). Accused "was in charge of esteblishing and operating a GI
beer garden and beer parlors at Salon, St. Martin and Arles" (R. 12).

Approxire tely 26 llay 1945 First Lleutenant Henry P. Brandeau was
_assigned to the Marseille District as "overseer" of all "GI" beer gardens
“under the Marseille District (R 22). Fe was associeted with accused from
that date until the beginning of July when he (Brandeau) "took over at Arles"
(R. 22). After the-second or third of July accused never worked with him in
an official capacity but he (Brandeau) did ask him "some questions pertaining
to some items which were left" (R. 22). The time consumed amounted to "an
hour or so together™ but never amounted to "a full-day" (R. 23).

On 13 July 1945, Captain Willis spoke to the executive officer of the
Marseille Distrioct about having the accused transferred from the 4165th Quarter-
" master Depot to the Marseille District and it "was agreed that a transfer .
could be effected but that another ILieutenant would have to be assigned in
5ocused'_7 plaoe" (R. 17).

On 14 .July 1945, under orders, Captain Willis traveled to Lyon by
Jeep accompanied by acoused who stated he "just wanted to go along" (R. 13,
18). The following day they proceeded to Bonne-sur-lMenge (Annemasse) where
they remained together until 17 July 1945 (R. 14,15). The accused was not, :
to the knowledge of Captain Willis, working on this trip’(R. 18). At approxi- -
mately 1500 hours on 17 July 1945 Captain Willis was in telephomo communication
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with lajor Robert C. Cunningham (Provost Mershal, Calas Staging Area),
where after some conversation, Captain Willis "turned the telephone over
to accused" (R. 14, 24). About 10 minutes later accused "left for
Marseille” (R. 15). Ceptain Willis next saw eccused about two days later
when the latter returned to Bonne-sur-Menge (Annemasse), at which time aoc-
cused stated he had "missed his unit" (R. 15,16). Captain Willis did not
"helieve" that accused stated "he was unable to send the jeep back with
anyone else” (R. 16). The following day Captain Willis left by train for
Lyon and accused "drove down to Marseille-Calas” (R. 16).

lajor Cunningham testified that for about a week prior to 17
July 1945 he had attempted to locate accused (R. 27). In the telephone
conversation on 17 July 1945 he told accused that accused "was AWOL from
his unit end had been since 8 July"™ end that according to his (M jor
Cunningham's ) records, aocused's "unit was alerted for overseas shipment"
(R 25). He told accused to report to him not later than midnight that
night, and further testified, "I told him that it was a direct order to
report back. I then asked him if he understood what I had told him and
also asked him if he understood what a direct order was and he answered
that he did" (R. 25,26). Major Cunningham did not see accused until the
latter "reported for duty" on 23 July 1945 (R. 26). The Provost Marshal's
office remains open each night until midnight (R. 26). :

\

The 4165th Quartermaster Depot departed from the assembly area
Yon tge way to the boat” at 0710 hours on 1S July 1945 (R. 31,325 Pros.
Exe 3)e- -

4., For the defenée.

\
\

Accused, after being apprised of his rights as a witnesé:\elected

to testify under oath (R. 32,33).. He reiterated in substance the statement
made by him which was sdmitted in evidence. In addition he stated that he
was never given any assigned duties in the 4165th Quartermaster Depot Company
but did give "an hour lecture" on the first day (R. 36). He received notifi-
cation of his transfer to the 4165th Quartermaster Depot Company by telephone
and never received any copy of the orders (R. 37). During the early part of
July he worked at Arles finishing up some matters he had left, He had to
pay some civilian help, had to turn over about 50,000 francs, and had to make
an inventory (R. 37,38). In the ocourse of conversation with Lieutenant Barton
on 10 July 1945 he did ask him if Major Johnson had preferred charges but

"It was more or less a joke. When I drove up into the (ompany Area, Lisu-
tenant Barton was standing outside of his tent polishing his shoes and in
e joking manner, I said was I AWOL and he said, 'No'" (R. 38,39). Although
he was told Major Johnson was in his tont, he (accused) did not stop in to
see him (R. 40). He had no orders to go to Lyon but merely said to Captain
Willis that he would like to accompany him and Ceptain Willis said he would
be glad to have him along (R. 40). When Major Cunningham ordered him to be
back by 2400 hours on 17 July 1945, he (accused) told him he could not make
it by 2400 hours (R. 44). It was et that time Major Cunninghem said, "This

is a direct order and you will report here by 2400 tonight" (R. 44). It took °

4
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him one hour to travel from Annemasse to Bellgarde and he had tire trouble
shortly after passing Bellgarde which delayed him three hours (R. 44,45).
He arrived in Arles "about three or four in the morning" (R. 45,46). ihen
acoused reached the Cslas Staging Area he went to Block "M" or "N" and found
the officers' tent and orderly room empty, also equipment which had been in
the company area was gone (R. 46,49). Major Cunningham had "told me to
report to the 4165th Quartermaster Company” (R. 56). 0Cn 23 July 1945 he
reported to Major Cunningham because it was the only place he could think
of to go (R. 52). ihen he toock the trip with Captain Wil}is, "it was not
(his) intention to go AWOL" because, at all times it wes his understanding
that the transfer would be effected (R. 36); he did not know that it was

an unauthorized absence (R. 53).

5. Rebuttal for the prosecution.

ajor William D. Taylor of the Adjutant General's Section, Delta
Base Section, testified tanat he had a telephone conversation with accused
on 15July 1945. Accused asked about the status of his transfer and was told
that Marseille Distrioct had requested it but the consent of accused's com-
manding officer had not been received as yet. Major Taylor then asked
ascused to put his commanding officer on the phone. Accused stated he was.
not calling from his organization but from another phone in the Calas Staging
Area (R. 61). ' '

6. Specification 2 of the Charge alleges that acocused was absent without
leave from his organizetion and station at Calas, France, from about 8 July
to about 10 July 1945. Specification 1 of the Charge alleges that accused,
"knowing that his unit ##* was alerted for overseas .movement, did, without
proper leave, absent himself from his organization and station #»#* from about
10 July 1945 to about 22 July 1945 thereby wrongfully avoiding shipment over-
seas with his organization." Both specifications were laid under Artiocle of
War 61 . : )

On or about 2 July 1945 accused was transferred to and reported
for duty with the 4165th Quartermaster Depot Company, stationed at Calas,
France. At that time he was advised that the unit wes alerted for overseas’
shipment,.’ Prior to 2 July he was on detached service to the Marseille District
and had been trying to effect a transfer to that command and so advised his
Commanding Officer on reporting to his new unit. Thereafter, with the approval
.of the Commanding Officer, he continued in his efforts to effect the transfer.:
On 8 July he left his organization and proceeded to Arles, France. On §
July an entry was made in the morning report of his organizatlon showing a
change in his status from "dy to AWOL 1700 8 July 45". ©On 10 July he returned
to his organization for a few minutes at which time he inguired of the Executive
Officer thereof if his (accused's) Commanding Officer had preferred charges '
egainst him. Upon receiving a negative reply he again departed from his ore
ganization and returned to Arles. He remsined in Arles until about 14 July
on which date he accompanied Captain Willis to Lyon end thence to Bonne-sur=
Menge. On 15July, by telephone, accused inquired of an officer of the
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Adjutant General's Section, Delta Base Section, concérning the status ofshis
requested transfer. At that time he was advised that slthough the Marseille
Distrioct had requested his transfer his commanding officer had not as yet
given his consent. While at Bonneesur-Nenge, on 17 July, he received a
telephone call from the Provost Marshal of the Calas Staging Area who ad-
vised him that he was absent without leave from his organization and hed
been so since 8 July. The Provost Marshal also edvised acoused that his
unit was alerted for overseas shipment and ordered him to report to him

not later than midnight of that night. The accused however did not report
to him wntil 23 July. On 19 July the 4165th Quartermaster Depot Company
departed from the assembly area "on the way to the boat.”

The Board of Review is of the opinion the evidence oclearly es-
tablishes beyond reascnable doubt the commission of the offenses as alleged.
The extract copy of the morning report properly admitted in evidence and
the other evidence of record shows that except for a short period on 10
July 1945 accused was absent without leave from his organization for the
entire period between 8 July and 22 July 1945. It is also clear that the
offense was aggravated by knowledge that his organization was alerted for
overseas movement. At no time did accused assert he had express permission
to be absent from his unit and in fact admitted he had no orders authorizing
his absence. His only contention was that he did not intend "to go AWOL"
and that at all times it was his understanding that his transfer would be

effected., Obviously such a contention is without merit. Specific intent
" 38 not en element of the offense of absence without leave and proof of the-
absence without leave alone is sufficient to establish guilt (MCN, 1928,
par. 126a).

7. War Department records disclose thet this officer is 25 years of
age, is married, and is the father of one child. He graduated from high
school and attended Harding College for one year but did not graduate. In
civilian life he was employed by the Standard 0il Company as &n "0il Field
Tool Dresser" for approximately 4-1/2 years, He served in the Oklahoma -
National Guard from 14 February 1937 to 7 September 1938. He entered the
service on 27 February 1940 and on 28 October 1942, upon subsequent attendance
and completion of the prescribed course at the Army Air Forces Officer-Candidete
School, he was appointed and commissioned a temporary second lieutenant in
. the Army of the Unlted States. He was promoted to first lieutenant on 1 September
1944.

8. The court was legally constituted and had jurisdiction over the accused
and of the offenses. No errors injuriously affecting the substantial rights
of the accused were conmitted during the trial. In the opinion of the Board
of Review the record of trial is legally sufficient to support the findings
of guilty and the sentence and to warrant confirmation of the sentence. Dis-
missal is authorized upon conviction of a violation of Article of War 61.

! . .
M:‘ﬁ‘gf é a ;sﬁz , Judge Advoocate

&M__’ Judge Advocate
8 é‘g: g Ll “1_,(,‘;17[0 ', Judge Advocate
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SPJGK - CM 302852 - 1st Ind
Hq ASF, JAGO, Washington 25, D. C.  MAY 23 1346

TO: The Secretary of'Wér_ '

1. Pursuent to Executive Order No. 9556, dated May 26, 1945, there

" are transmitted herewith for your action the record of trial and the opinion
of the Board of Review in the case of First Lieutenant Jesse L. Noah
(0-566324), Infantry.

2. TUpon trial by general court-martial this officer was found guilty
of absence without leave from 8 July to 10 July 1945 (Specification 2) and
of absence without leave from 10 July to 22 July 1945 knowing that his unit
was alerted for overseas movement (Specification 1), both in violation of
Article of War 61. No evidence of any previous conviction wes introduced.
He was sentenced to be dismissed the service, to forfeit all pay and allowe
ances due or to become due, and to be confined at hard labor for two years.
-The reviewing authority approved the sentence and forwarded the record of
trial to the Commanding General, U. S. Forces, European Theater, for action
under Article of War 48. Before action was taken by that officer his con-
firming powers were suspended, and, in aocordance with instructions from
the War Department, the record of trial was forwarded to The Judge Advoocate
General for action by the confirming authority.

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. I concur in the opinion of the Board that the record
of trial is legally sufficient to support the findings and sentencs and to
warrant confirmation of the sentence.

On 8 July 1945 the accused absented himself wf%hout leave from his
organization at Calas, France, and remained absent until 10 July 1945 on which
date he returned to his organization for a few minutes and again absented
himself without authority and remained absent until 22 July 1945, His unit
departed from the assembly aree "on the way to the boat" on 19 July 1945.
Accused had full knowledge that his organization was alerted for overseas
movement. Such action on the part of an officer is inexcusable and cannot
be condoned. I recommend that the sentence be confirmed and carried into
_execution.

. 4, Consideration has been given to a letter from Mrs. C. E; Nosh,
mother of accused, addressed to The Judge Advocate General, requesting
clemency. .

5. Inclosed is a form of action designed to carry into exscution the
foregoing recommendation, should it

3 Incls .
1. Record of trial Major General
2. Form of action The Judge Advocate General
3+ Ltr fr mothser of acc'd
to TJIAG ( GCcM0 198, 21 June 1946).
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WAR DEFARTMENT

Army Service Forces ‘

In'the Office of The Judge Advocate General
Washington, D.C.

=

1

SPJGN-Ci 302853

. HEADQUARTERS COMMAND
UNITED STATES UNITED STATES FORCES EUROPEAN THEATER
Ve Trial by G.C.M., convened at
Frankfurt-Am-Main, Germany,

Major LAWRENCE L. PETERSON 21 August 1945. Dismissal.

(0-474517), Signal Corps.

N et N St s S s

, OPINION of the BOARD OF REVIEW
BEPBURN, O'CONNCR and MORGAN, Judge Advocates

1. The Board of Review has examined the rscord of trial in the
case .of the officer named above and submits this, its opinion, to The
Judge Advocate Gensral.

2. The acoused was tried upon the following Charge and Specifi-
cation: . .

CHARGE: Violation of the 95th Article o}‘ War.

Specification: In that Major Lawrence L. Peterson, Signal
Corps, Signal Division, United States Forces, European
Theater (then Supreme Headquarters, Allied Expeditionary
Force), APO 757, United States Army, was, at Frankfurt-
am~}ain, Germany, on or about 12 July 1945, in a public
place, to wit: SHAEF Officer Mess, drunk and disorderly
while in uniform.

He pleaded not guilty to, and was found guilty of, the Charge and Speci-
fication. No evidence was introduced of any previous conviction. He was
sentenced to be dismissed the service. The reviewing authority approved
the sentence and forwarded the record of trial for action under Article
of War 48.- T

3. Evidence for the prosecution: About 1:00 a.m. of the morning
of 12 July 1945 the accused, dressed in his military uniform, entered

P
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the rear portion of the I. G. Farben building, Frankfurt, Germany,
where the Officers! Mess Hall and Snack Bar was located and, approaching
three or more Gemman women working there as charwomen, offered them
'cigarettes, opened his trousers and with one hand made a gesture of
playing with his privates and with the other beckoned to one of them
to enter the washroom. He also tendered them soms money (R. 6-7,
18-19). One of the women told him to go home and led him to the door
(R. 15). He persisted in returning. Soms of the women complained

(R. 19) to an American soldier on duty in the Snack Bar as a "shift
leader" (&. 22), who upon investigating saw accused,indecently ex-
posed, with the German women, and persuaded him to go into the Snack
Bar where he drank some coffee and fell asleep (R. 23-24). Shortly
thereafter accused procured his hat and left (R. 24, 28). He caused
no disturbance in ths Snack Bar (k. 24, 26). That he was drunk was
shown by all the evidence and admitted by his counsel (R. 19, 23, 27).
The building in which the incident occurred was a ®public place for
officers® (R. 22).

4« In defense Licutenant Colonel J. D. Haight and Colonel W. M.
Mack testified that they each had known the accused for amappreciable
length of time, had successively acted as his commanding officer, and
considered him an excellent officer with a reputation and character
of the highest (R. 29,30). The accused, having been advised concerning
his rights as a witness, elected to testify in his own behalf (R. 32).
He entered the service 22 Jung 1942 in the grade of Captain. In civil
life he had been an economic statistician for the I1linois Bell Tele-
phone Company for twelve ysars and was married. After serving in the
Office of the Chief Signal Officer in Washington, D. C., he went over-
seas 25 May 1944. On the evening of 11-12 July he had been drinking
and went from his billet to the Snack Bar - four or five blocks
away - to get a cup of coffee. After drinking his coffee, hs located
his hat and left (R. 32-34). He denied making any suggestive motions
to any womsn. He recalled offering some cigarettes to some women
working "around there" but could not identify them (R. 34). He did
not create any disturbance although he was under the influence of liquor
(R. 35). He denied committing any indecent acts. He did fall asleep
over his coffee and might have waved his hand to the women (R. 36).

5. The accused has been found guilty of being drunk and disorderly
in a public place while in‘uniform in violation of Article of War.:95. The
evidence clearly established and the accused admitted that at the time and
place alleged in the Specification he was drunk while in uniform. Two
German women testified that while drunk he indecently exposed himself and
made indecent proposals to them. He denied such conduct but was rather:
hazy regarding his actions. An American soldier who led him away from
the women observed that his trousers were open and his privates exposed.
Being grossly drunk and conspicuously disorderly in a public place is
an instance of a violation of Article of War 95 (MCM, 1928, par. 151,
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page 186). The court has resolved the issue of fact thus raised con-
cerning his disorderly conduct against the accused. We can find no
good reason for disturbing this finding. It is supported by the weight
of the evidence. The conduct described by the female witnesses was
clearly such as to dishonor and disgrace him perscnally as a gentleman
and seriously compromise his positicn as an officer. We have no diffi-
culty in reaching the conclusion that the accused's conduct violated
the standards set in the 95th Article of War for an officer and a
gentleman (Ci{ ETO 7585, Manning; Cii 249211, 32 BR 55). An officers!
club is a public place (CM 20787, 8 BR 377).

6. War Department records show that the accused is 39 years of
age and married. He graduated from high school and the University of
Iowa where he received degrees of A.E. and li.A. For a period of twelve
years he was employed as statistician by the Illinois Bell Telephone -
Company. On 26 kay 1942 he was commissioned Captain, AUS, and assigned
to the Signal Corps for duty on 22 June 1942.: On 15 June 1943 he was
promoted to the rank of Major. He was awarded the Bronze Star Medal
for meritorious service in connection with military operations from
20 May 1944 to 8 May 1945.

7. The court was legally constituted. No errors injuriously -
affecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Heview the record of trial
is legally sufficient to support the findings and sentence and to
warrant confirmation thereof. Uismissal is mandatory upon conviction
of a violation of Article of War 95.

DICAMAAN, Judge Advocate.

M""‘W Judge Advocate.
m Judge Advocate.
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SEJGN-Ci{ 302853 : 1st Ind 20 FEB 1946
Hq ASF, JAGO, Washington, D. C.
TO: The Secrastary of War

1. Pursuant to Executive Order No. 9556, dated 20 iday 1945,
thers ars transmitted herewith for your action the record of trial and
the opinion of the Board of Heview in the case of Major Lawrsence L.
Feterson (0-474517), Signal Corps. .

2. Upon trial by general court-martial this officer was found
guilty of beinr drunk and disorderly in a public place while in uni-
form in violation of Article of War 95. He was sentenced to be dis-
missed the service. The reviewing authority approved the sentence and
forwarded the record of trial for action under Article of War 48,

3. A summary of the evidence may be found in the accompanying
opinion of the Board of Review. I concur in the opinion of the Board
that the record of trial is legally sufficient to support the findings
and sentence and to warrant confirmation thereof.

Shortly after midnight the accused, in uniform, entered the |
r2ar of the I. G. Farben Building in Frankfurt, Germany, where the Offi-
cers! liess was located. He was drunk. Several German charwomen were
employed there. Accused approached them and opened his trousers, offered
them clgarettes and money and beckoned one of them to enter the wash
room with him. He was led away by an snlisted man who observed his open
trousers and indecent exposurse. '

In view of his previous excellent civilian and military record
and: his award for meritorious service of the Bronze Star Medal, I re-
commend that the sentence be confirmed but commuted to a reprimand and
a forfeiture of $50 of his pay per month for three months and that the
sentence as thus modified be ordered executed.

4. Inclosed is a form of action designed to carry into execution
the foregoing recommendation, should it meet with your approval.

T

2 Incls o ,  THOMAS H. GREEN
1l - Record of trial Major General
2 = Form of action The Judge Advocate Gensral

( GCMO 53, 6 March 1946).
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UNITED STATES 83d INFANTRY DIVISION

Ve Trial by G.C.M., convened at
Linz, Austria, 3 December 1945.
Dismissal and total forfeitures.

3

Second lieutenant KENNETH N.
JUHL (0-2005342), Infantry.

OPINION of the BOARD CF FEVIEW
TAPDY, STERN and TREVETHAN, Judge Advocates.

1. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General. *

2, The accused was tried upon the followihg Charges and Specifi—
cations: . . )

CHARGE I: (Nolle Prosequi entered by direction of the
reviewing authority).

Specification: {Nolle Prosequi entered by direction of
the reviewing authority).

CHARGE II: Violation of the 93d Article of War,
Specification 1: (Findings of not guilty).

Specification 2: 1In that Second Lieutenant Kenneth N. Juhl,
Company B, 329th Infantry, did, at or near Passau, Germany,
on or about 24 August 1945, with intent to do him bodily
harm, commit an assault upon Johann Mittermaier, by p01nting
at him a dangerous weapon, to wit, a pistol.

Specification 3: In that Second Lieutenant Kenneth N Juhl,
Company B, 329th Infantry, did, at or near Passau, Gemmany,
on or about 24 August 1945, with intent to do him bodily
harm, commit an assault upon Joseph Schano, by p01nting at
him a dangerous weanpon, to wit, a pistol,

Accused pleaded not guilty to Charge IT and all Specificaticns thereof,
was found not guilty of Specification 1 of that Charge and guilty of the
Charge and of Specifications 2 and 3 thereof. No evidence of previous
convictions was introduced. Accused was sentenced to dismissal and total

a
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forfeitures. The reviewing authority approved the sentence, forwarded the
" record of trial for action under Article of War 48 and recommended that so
-much of the sentence as involved total forfeitures be remitted.

3. On 24 August 1945, in preparation for a company party to be held
the following day, accused accompanied by two enlisted men, Steinhaus and
Shoemaker, was driven in his jeep to the town of Passau, Germany (R.6,7).
There they knocked on the door of a house, asked for wine and accused and
his two companions then proceeded to the cellar carrying G.I. cans, Taldng
a2 hose they siphoned some 225 liters of cider into ten G.I. cans and into
a barrel which they then carried off with them (R.7,8,22,24,27). The cider

" was owned by Johann Schambach and he and his son, George Schambach, were

present during these proceedings. They to0ld accused not to take all of
the cider but just as much as they couvld drink, Johann Schambach did not
try to prevent the removal of the cider because accused was armed with a
pistol. Before accused left this house, the two Schambachs and a friend
of theirs who was present were each given a cigarette (R.9,25-28).

After leaving the Schambachs, accused and his companions then visited
another house where they obtained more cider (R.10). 1In the meantime, two
local policemen, Mittermaier and Schano, were informed of accused's where-
abouts and going to the cellarway of the second house they peered dowmn it
and, according to Vittermaier, called "police" as accused and his com=-
panions were ascending the cellarway with their newly acquired cider (R. 10,

"29). As to events then and thereafter occurring there is disparity between
the testimony of Steinhaus, the soldier, and Mittermaier, the policeman,
Therefore, the testimony of each is hereafter summarized separately.,

According to Steinhaus, Mittermaier and Schano pointed rifles at
accused and him as they ascended the cellar stairs, Reaching the landing
accused took their rifles and removed the ammunition therefrom. Neither
-~Mittermaier nor Schano wdére "any special kind of uniform" nor did Steinhaus
notice any armband worn by them (Re10,16). Thereaftef Mittermaier and Schano
were ordered into the trailer attached to accused!s jeep and were driven
several miles down. the road where the party halted. Accused motioned the
two policemen from the trailer and he and Steinhaus conducted them a short
distance into the woods bordering the road where accused asked them for
the numbers of his jeep that they had taken., TVhen they stated they had
no such numbers accused drew his pistol from the holster and pointed it at
the ground, *pulled the magazine out and put the magazine back in again
and they were willing to give us the mumbers at that time" (R.11-13). The
two policemen then handed over & piece of paper on which they had written
the numbers of accused's jeep and accused and Steinhaus then left the scene.
The driver of the jeep had seen them take the numbers earlier and had so
reported to accused (R. 13,19,21).

According'to Mittermaier after he and Schano called "police® down the
cellarway, accused ascended the steps with two soldiers bearing G.I. cans
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containing cider and when four or five steps from the landing, accused drew
his pistol. Thereafter the two policemen exhibited their "passes® from the
police force to accused and he stated ™o good" as he pocketed them (Re29).

In addition to the "passes" the two policemen wore armbands to identify them
as police. They had been erployed as civilian police and ammed with rifles
since 7 May 1945 (R.31,325. Accused next took their rifles, removed the
amrunition therefrom, placed the rifles in a corner and instructed the police-
men to enter the jeep's trailer. After driving a distance the jeep was stopped
and the two pollicemen were instructed to alight, Accused then drew his.pistol
and led the two policemen into the woods bordering the road with one of the
soldiers following in the rear. Eventually the two policemen were halted
against a cliff and accused stood a few meters from them pointing his pistol
at them as they beseeched him not to shoot. Accused then asked them for the
Jeep numbers they had written down. In accordance with instructions they had
received from the occupation troops, these two policemen had previously made
written note of the nmumbers of accusedts Jeep., Accedinz to accused!'s demand
Mittermaler tore a page from his notehook and handed it to accused who then
left the scens after warning the two policemen to say nothing of the incldent

(Re30-32). :

In a voluntary statement made by accused andadmitted in evidence, he
described his meeting with the two policemen and his disarming of them. He
then described events thereafter occurring as follows (R.33; Pros. Ex.2):

"So I threw the rounds.of ammunition out of the door
and set their rifles in a corner and mentioned for them
to get in the trailer in which thsy did, Then the driver
told me that they had taken down the number of the Jeep
go I told him to drive away, W went about five or ‘six
miles, I told the driver to stop and I zot out and motioned
for them to follow me and they did. Then Steinhaus followed
them. We walked about 30 or 50 feet into the woods, I
stopped  and had Steinhaus ask them for the numbers which
they had taken. Steinhaus told me that they said they
didn't have thems So then I took my pistol out of my
holster and took the magazine out and put it back in again
and had Steinhaus ask them again for the mumbers, Then
they gave the numbers up immediately to Steinhaus. I
took the paper with the nmumbers on it and read them., I
then gave 1t back to Steinhaus and told Steinhaus to tell
them to shut up and take off. Then I and Steinhaus walked
back to the jeep and Steinhaus asked what he should do
with the numbers. I said, 'Tear them up or throw them
awgy't, .

4. After having been advised of his rights accused elected to give
sworn testimony in his own behalf, He testified with respect to the visits

to the two houses where cider was obtained with the tacit consent of the
occupants and then stated that as they were ascending the cellarway of the
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second house they were accosted by two civilians who pointed rifles at them.
Accused took the rifles, removed the ammunition and motioned for the two
civilians to enter the trailer of the jJeep., The driver of the jeep then
told accused the two civilians had taken the numbers of the jeep. After
driving some four or five miles, the jeep was stopped, accused motioned the
*two civilians to accompany him a short distance from the road and there he
asked them for the jeep's mmbers (R.34,35). His testimony thereafter is as
follows (R.35):
"They said they didn't have them. I took my pistol
out, Yook the magazine out and put the magazine back in
and put the pistol in my holster., Then they came across
with the numbers so I just told them to shut up and take
off and we went back to Hengersburg." ~

Accused admitted he took the civilians in the trailer because he wished to
get the jeep numbers from them (R.36). He denied knowing they were civilian
policemen or that they wore anything to identify them as such although he did
not ask them why they possessed rifles (R.36,37). He claimed he drew his
pistol in the woods, removed the magazine only as a routine check to see if
the pistol was loaded and polnted it at the ground as he did so (R.35,37,28).
Fe had previously examined his pistol at drill that morning and it was un~
loaded, He had not loaded any ammunition in it thereafter (R.38). He further
testified that he entered the service on & March 1939, served in the European
Theater of Operations with the 99th and 83d Divisions and received a battle
fielld cammission on 23 January 1945 'He was awarded the fronze Star, Silver
Star, Good Conduct Ritbon, Pre-Pearl Harbor Ribbon and Euromr an Theater of
Operations Ribbon (R.35). . :

Accused was reputed to be an excellent, courageous soldier and because
of his soldierly qualities and leadership ability he was awarded a battle
field commiseion along with several other enlisted men (R.39,40,42).

}

Technician Fourth Grade Paul E. Shoemaker, one of the enlisted men
accompanying accused on this trip, testified that the two civilians pointed
their rifles at accused as he came up the cellarway and that they wore ne
armbands to identify themselves as civil policemén (R.44,45).

v 5. Accused is charged In separate Specifications with assault with
intent to do bodily ham with a dangerous weapon. The assaults occurred
when accused leveled his pistol at two civil policemen and demanded that
they hand over written memorandum they had made of the number of his jeep.

To constitute the offenses,zlleged, the weapon invplved must have been
used in a manner likely to produce death or great bodily harm (MCM, 1928,
1i9m), The authorities are almost unanimous in holding that an unloaded
pistol leveled as a firearm is not likely to produce such a result and,
accordingly, it is not a dangerous weapon (Price v. U.S., 156 Fed. 950,CCA-Oth,
1907; CM 242706, Preziosi, 27 BR 147 and see 74 ALR 1206 for collection of
cases), There is no evidence in this record of trial to show that accused's
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pistol was loaded when he pointed it at the two policemen.. Accused testified
that the pistol was not loaded and had not been loaded at any time during the
day in question, 'f the burden be upon the prosecution to establish, as one
of the essentidl elements of 1ts case, that the firearm wasm loaded, c¢learly
it has failed to discharge that burden, Accordingly, we must consider whether
or not such burden rested upon the prosecution.

Qur research has uncovered no Federal case nor any opinion of this
office on this question, Turning to the other jurisdictions within this
country, we find a divergence of opinions Certain jurisdictions follow the
rule that, since in criminal cases it is incumbent upon the prosecution to
establish all of the essential elements of the offense, the burden is upon the
prosecution to establish that in fact the firearm was loaded; other juris-
dictions have- adopted the rule that there is a presumption that the firearm
was loaded; and still other jurisdictions have adopted the rule that, at
least where a threat to shoot accompanies an aiming of a firearm, the burden
is on the accused to establish that the gun was not' loaded (See cases colkcted
in 15 LRA (NS) 1274; 41 LRA (NS) 181; 42 LRA (NS) 975; 74 ALR 12063 4 Am.Jur.
p. 180; Montana v, Barry, 45 Mont. 598, 124 Pac. 775). The cases establishing
the last rule, i.s., that the burden of proof is upon the defendant, do not
satisfactorily delineate the extent of the rule since they do not clearly
reveal whether the accused must establish by a preponderance of the evidence
the fact that the firearm was unloaded or whether accused need only introducs
sufficient evidence to raise a reasonable doubt on that question (See cases
collected in 42 LRA (NS), note p. 975 and 74 ALR 1206).

As we already have stated if the first rule be applied, 1.s., that the
burden is upon the prosecution to e stablish that the firearm was loaded, the
prosecution here has'failed to sustain that burden. We are compelled to ob-
serve at this point that this first rule seems to us the most salutary one
since, as the court remarked in Montana v. Barry, -supra, that rule alone is
consistent with the principle universally recognized in our law that the
burden of establishing beyond a reasonable doubt all essential elementsof a
crimina) offense rests-upon the prosecution.

Those cases adopting the presumption rule seem to base the rule on the
theory that, when evidence is introduced to show that a firearm is leveled
at another and its use gs a firearm threatened, such facts warrant a pre- :
sumption that the weapon was loaded (See cases collected in 15 LRA (NS) 12743
41 IRA (NS) 181; 42 LRA (NS) 975). Such a presumption deduced from the
establishment of particular facts is not evidence nor is it irrebutable; it
is merely a rule of evidence which dispenses with proof of the thing presumed
"unle s samething in the testimony suggests a doubt of the existence of the
presumed fact® in which event the prosecution must then move forward with
the burden of proof to establish existence of the orginally presumed fact
(Vharton's Criminal Evidence, 1lth ed., Vol. 1, p. 78,79). Here accused
testified that the pistol was unloaded and the prosscution introduced no
evidence to controvert that testimony., Furthermore, undisputed evidence
reveals that when accused first met the two policemen he relieved them of
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their loaded rifles without encountering objections or resistance. When

he escorted them into the woods accused led the procession, followed by the
two policemen and then by an enlisted man who was unarmed so far as the evi-
‘dence reveals. It is quite apparent that these policemen, holding their office
under the authority of our occupation forces, were in awe of accused presum-
ably because of his position with our forces and were content to obey his come
mands even when he brandished no weapon at theme Such behavior is understand-
2ble under the circumstances. The entire situation was one where mere ex-
hibitions by accused of an unloaded pistol, although not known so to be by
the victims, would have probably produced accused's desired result. The least
that can be said of this evidence as to the surrounding circumstances is that
it is not inconsistent with accused!'s testimony that the pistol was unloaded.
Applying the presumption rule to this case, 1% is our opinion that sufficient
evidence. had been introduced to suzgest a reasonable doubt of the existence

of the presumed fact and the presumption, therefore, was rebutted as a matter
of law. The burden then fell upon the prosecution to establish evidentially
that the pistol in fact was loaded and that burden it failed to sustain,

The third rule which places the burden upon accused to establish that
the pistol was unloadded is difficult of application. As stated above, it is:
not clear from the cases whether it be enough for accused to introduce such
evidence as raises a reasonable doubt that the pistol was loaded or whether he
must establish by a preponderance of the evidence that it was unloaded. In
any event, we are of the opinion that, irrespective of other jurisdictions, our
nilitary jurisprudence should be extremely hesitant before embracing the pre-
ponderance-of-evidence construction since in net effect it places upon an
accused the burden of establishing his innocence by a preponderance of evidences
Such a rule is repugnant to ocur'universal presumption of innocence and to our
equally well recognized proposition that the prosecution must estabvlish by
proof beyond a reasonable doubt an accused's guilt of all essential elements
of an offense chargeds The inherent evil of this construction becomes ob-
vious when we consider that the rule only comes into play when no shot 1is
fired from the weapon. In many such cases an accused may leawe the scene
unapprehended, Thus, he alone will know whether .or not the weapon was loaded
and although he truthfully testifies that it was unloaded, he may nevertheless
find himself ‘convicied of a heinous offense without there being any evidence
to disprove his testimony. Ve will only recormend the adoption of a con-
struction leading to such a result after our Jurisprudence abandons the pre=
sumption of innocence. If this third rule, on the other hand, be construed to
mean that the burden 1s upon the accused to introduce sufficient evidence to
ralse a reasonable doubt that the plstol was loaded, and parenthetically we
can offer no sound legal reasons for the adoption of suych a rule, nevertheless
we ars of the opinion that such burden has been here discharged by accused.

In this case we are privileged to weigh the evidence presented to the
court (CM 152797, MCM, 1928, note p.216). When we consider the behavior of
the two policemen in unhesitantly pemmitting accused to relieve them of their
rifles, in entering the jeep trailer and thereafter obediently following
accused through the roadside woods, it .seems quite apparent that at least up .
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to the time they were asked for the memorandum, accused!s official position
rather than a show of armed force compelled their compliance with his orders.
Having exhibited such an unresisting attitude, accused could well have cone
cluded that the mere brandishing of an empty side arm would frighten his two
victims into compliance with his directives. He was seeking to.intimidate meek
and pliant, nob courageous or violent, individwals. "Thus, as we have already
said, there is no inconsistency between the other evidence in this record and
accused!s contentions that the pistol was unlosded. We are compelled to con-
¢lude that upon such a state of the record there exists a very substantial doubt
that the pistol was in fact loaded, . »

In view of the foregoing we are of the opinion that the record of trial
does not sustain the findings of guilty of the offenses charged. Further, it
does not sustain findings of guilty of the lesser offénse of assault with intent
to do bodily harm. No bodily harm can be inflicted when an empty firearm is
presented as a firearm at another. Such an dct 1s clearly done not with the
intent of inflicting bodily harm but with the intent deceltfully to place
another in fear of such non-exlstent harm, Proof of the latter intent is in-.’
sufficlent to establish the requisite intent. This l®sser offense is only
estatlished by proof that when the assault occurred the accused entertained the
concurrent intent in fact to inflict bodily harm by the assault (MCM, 1928,

Paro 1491_1)0

However, 1t 1s clear that the two policemen believed the pistol to be
loaded and that when accused presented it at them they were placed in fear,
Accordingly, accused's conduct does constitute a criminal simple assault (Price
Ve U.S. 156 Fede950~CCA 7th~1907), and the evidence sustains so much of the
findings of guilty as involve findings of guilty of that lesser included offense.

6e Accused is 24 years of age. War Department records show that he com-
nlseted nine grades of public schooling. From 1936 to 1938 he farmed with his
father, On 8 March 1939 he enlisted in the Regular Army and eventually rose
to the grade of technical sergeant. On 23 Jamuary 1945 while serving with
the First United States Army he was awarded a battle field commission as a
second lleutenant, He was awarded the Silver Star for gallantry inaction
in that, while a technical sergeant, he manned a machine gun that had been
abandoned in a forward position, commenced firing at enemy infantry who were
following in the wake of enemy tanks and eventually moved the gun from its
emplacement to exposed ground where he continued firing for somé thirty mimutes,
killing sixteen of the enemy. The enemy tanks were eventually forced to withe
draw because of loss of supporting infantry, He was also awarded the Bronze
Star Medal for heroic action in that when his squad was pinned down at a river
crossing by enemy fire fram a bridge tower, he crawled some forty yards along
the bridge exposing himself to enemy fire, knocked out the emeny machine gun
_with a bazooka and thus permitted his squad to contimie their mission.

7+ Four of the five members of the court urged that clemency be accorded
accuagd because his record showed him to be an excellent combat soldier who.
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had faithfully served his country prior to the instant offenses. The fifth
member of the cqurt agreed with these sentiments but was not available to
sign the clemency request,

8, The court was legally constituted and had jurisdiction of the accused
and the offenses, No errors injuriously affecting the substantial rights of
the accussd, other than those noted above, were committed during the trial.,

In the opinion of the Board of Review the record of trial is legally sufficient
to support so much of the findings of guilty of Charge II and its Specifications
2 and 3 as involves findings of guilty of simple assault, in wiolation of
Article of Mar 96, and to support the sentence and to warrant confirmation of
the aentznce.. Dismissal is authorized upon conviction of a violation of Artide
of War 9 P -

%&Q‘f ” \Z‘M , Judge Advocate,
N i

Judge Advocate.

, Judge pdvocate,
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SPJCH - CM 302854 ' 1st Ind
Hq ASF, JAGO, Washington 25, D. C, 20 March 1946
T0: The Secretary of ¥War

1, Pursuant to Exscutive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opmion of the Board of Review in the case of Second Lieutenant Kenneth N.

Juhl (0-2005342), Infantry.

2, Upon trial by general court-martial this officer was found gulliy
of two offenses of assault with intent to do bodily harm with a dangerous
weapon (Chg., Specs. 2, 3). He was sentenced to dismissal, and total for-
feitures. Ths reviewing authority approwved the sentence, forwardsd the
record of trial for action under Article of War 48 and recommended that so
much of the sentence as involved total forfeitures be remitted.

3, A sumary of the evidence may be found in the accompanying opinion
of the Roard of Rsview. The Board is of the opinion that the record of
trial is legally sufficient to support so much of the findings of guilty of
. Charge IT and Specifications 2 and 3 thereof as involves findings of guilty
of simple agsault in violation of Article of wer 96, and legally sufficlent
to support ths sentence and to warrant confimation of the sentence. I
_concur in that opinion. On 24 August 1945, in preparation for a party to

be held by his organization, accused,accompanied by two enlisted men, was
.driyen to the nearby town of Passau, Germany, where hs entered two houses
and proceeded to siphon clder into G. I. cans in the presence of the occu-
pants of theses dwellings. As he ascended the cellarway of the second house, -
he was accosted by two armed civil policemen., He took possession of their
rifles, sxtracted the ammunition and placed the rifles in a cornmer without
objection or resistance being offersd by the two policemen, learning that
they had made & record of the number of his Jeep, he ordered them into the
Jeep and, after procesding some distance down the road, ordered them from
the jeep, led them into the roadside woods and pointed his pistol at them
as he demanded the record they had made., So far as the evidence in the
record reveals, it must be assumed that the pistol was not loaded. After
obtaining the memorandum, accused left the scens with his companions,

Accused had enlisted in the Regular Army in 1939, had received the
Silver Star for gallantry in action while a technical sergeant, had been
awarded a battle field commission as sscond lieutenant and thereafter was
awarded the Bronze Star Medal for heroic action in combat. Four of the
five members of the court recommendsd that clemency be shomn accused be-
cause, prior to comnission of the instant offenses, he had faithfully
served his country as an excellent cambat soldier, The fifth member of the
court agreed with this recommendation but was not available to sign it,

In view of accused!s ocutstanding combat record and considering the nature
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of the convictions sustained by this record of trial, I recommend that the
sentencs be confirmesd, but commulted to a reprimand and a forfeiture of pay
of §$100 per month for three months and that the sentence as thus commuted

be carried into execution.

4e TInclosed is a form of action designed to carry the above recam—
mendation into effect, should such action meet with your approval,

e

b

L Vi
U | ';.5\,‘*..1’:) ':.fx" A .

2 Incls . THOMAS H, GEEEN
l. Record of trial Major General
2. Pomm of action The Judge Advocate General

( G.C.2.0, 83, 1 ilay 1946)
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D.C.

SPJGN-CM 302855

UNITED STATES 1ST AIR. DIVISION

A\ Trial by G.C.M., convensd at
Amy Air Force Station #103,

AP0 557, 30-31 July 1945.
Dismissal, total forfeltures,
and confinement for two (2)
years. -

Captain JOHN T. RODRIGUES
(0"569973), Air Corps.

Nt st Nt e Nt St e gt

~ OPINION of the BOARD OF REVIEW
HEFBURN, BAUGHN and O!CONNOR, Judge Advocates

" 1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate Gensral.

2+ Ths accused was tried upon ths following Cﬁarge_s and Specifi-
cations: * /

-

CHARGE T: Violation of the 93rd Article of War.

Specification: In that Captaln John T. Rodrigues, 326th.
Bombardment Squadron (H), 92nd Bombardment Group (H),
did, at AAF Station 109, APO 557, ‘U. S. Army, between
3 April 1945 and 3 June 1945, felonlously embezzle by
"fraudulently converting to his own use approxd mately
seven hundred and eighty=-eight pounds (& 788.) in British
currency, of a value of approximately thres thousand one
hundred and seventy-seven dollars ($3177), and United
States Treasury checks in the face value of approxi-
mately $300, property of the following-named individuals
in the approximate amounts, stated in dollars s given
after théir respective names:
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Private Ottis F. Greer - $850 in currency and $300 in
United States Treasury chacks

. Sergeant Joseph Alusick - $35
Sergeant Philip Linker - $160
Technical Sergeant Clyde Reeves - §$250
Technical Sergeant Guy S. McDonald - £$230
Sergeant Charles R. Ajamy - $40
Sergeant Samuel Friedman - $30
Master Sergeant John J. Franz - $200
Sergeant Barney J. Rarog - $150
Technical Sergeant John W. Kellogg = $250
Corporal James A. Morgan - $80
Corporal Henry Re Ridgely = §$60 ‘
Master Sergeant Charles W..Pyffer - $100.
Second Iisutenant Russell W. Park, Jr. = $242
First Lieutenant Garland Price - $150
Second Lieutenant Louis B. Sewsll - §$200 .
Staff Sergeant William Dempster - $150

all said moneys and checks having been entrusted to said
Captain John T. Rodrigues for various purposes, namely,
for safekeeping in the case of said Master Sergeant
Charles W. Pyffer; for transmission to the United States
through Personal Transfer Accounts in the case of said
Second Iieutenant Russell W. Park, Jr., First Lieutenant
Garland Price, Second lieutenant ILouis B. Sewsll and -
Staff Sergeant William Dempster; and for deposit in their
respective Soldier's Deposit Accounts in the case of ths
other named invididuals.

CHARGE II: Violation of the 96th Article of War.

Specification:In that Captain John T. Rodrigues, 326th Bombard-
ment Squadron (H), 92nd Bombardment Group (H), did, at
AAF Station 109, APO 557, U. 5. Army, between 3 April
1945 and 3 June 1945, wrongfully and negligently handle
certain moneys entrusted to him for deposit in their
respective Soldier's Deposit Accounts by the following
named individuals, whe entrusted {o said Captain
Rodrigues for that purpose British currency having
the equivalent dollar value stated after their respective
names, on or about the date also stated after thelr
respective