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WAR DEPARTMENT 
. A:rmy Sertlce Forces 

IN the O.tf'ice o:r The Judge Advocate General 
Washington, n.c. · 

SPJGN~M 288607 

UNITED STATES ) AIR TRANSPORT COMMAND 

~ Trial by G.C.M., convened at 
) Hamilton Field, California, 

First Lieutenant CHARLES E. ) 3 SeptEl!lber 1945. Dismissal, 
CRUNCLETON, JR. (0-2042754), ) total :!or:!eitures, and con
Air Corps. ) finement for one (l) year. 

) Disciplinary Barracks. 

OPINION ot the BOARD OF REVllJi 

LIPSCOMB, O'CONNOR and MORGAN, Judge Adwcates 


1. The Board o! Review has examl.ned the record of trial in the 
case o:r th3 officer named above and submits this, its opinion, to The 
Judge Advocate General. · · 

2. The accused was tried upon the following Charge and Spedf'i 
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification l: In that First Lieutenant Charles E. Cruncleton, 
Jr., Squadron o., lSOJd Arm:r Air Forces Base Unit, West 
Coast Wing, Paci.fie Ill.vision, Air Transport Comnand, hanng 
been restricted to the limits 0£' Hamilton Field, Cal:Uomia., 
did, at Hamilton Field, California, on or about ,'.30 July 
1945, break said restriction by going to Lillian's, near 
Novato, California. 

Specification 2: In that First IJ.eutenant Charla s E. Cruncleton, 
Jr., * * *, having been alsrted and briefed as a pilot for . 
a scheduled ~rcra.tt :!light, did, at Hamilton Field, · 
cali!ornia, on or about 30 July 194.5, render himself · 
unfit for important duties .bY' excessi.Te indulgence in 
intoxicating liquors. 

' \ 
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The accused pleaded guilty to Sped.t'ication l am not guilty to Speed.-· 
fication 2 and the Charge and was found guilt;r ot SpecU'icat.ion:, l and 
2 aJXl the Charge. Evidence was introduced of one previous conviction 
by a g.enaral court-martial !or exceeding the speed lim.t in the operation 
o:r a motor vehicle and wrongt'ully tailing to stop and give intormation 

at the scene of an aced.dent in which he was involnd. In the instant 

case he was sentenced to be dismissed the service, to .forfeit all pay 

and allowances due or to become due, and to be confined at bard labor 

at such place ·as the renewing authority might direct tor one year. · 

The reviewing authority approved the sentence., designated the United 

States Disciplinary Barracks, Fort Leavemrorth., Kansas, as the place 

of con:f'inament., am forwarded the record of t~al for action under 

.Article of War 48. 


3.· The evidence for the prosecution shows that Captain il Tudyman, 
Assistant Navigation and Brie.ring Officer of the 1503d Arrq Air Forces 
Base Unit at Hamilton Field., Calitomia, briefed the accused, at 0945, 
on .30 July 1945., as first pilot, for an anticipated tlight i"ra:a Hami..lton 
Field to Hickam field., Hawaii (R. 7, 9). Tentative departure time for . 
the flight was set at 0415, 31 July 1945 (Pros. Eu• .3., 4). · The accused 
was present at t..1le briefing and answered roll call both before and 
attar the briefing (R. ?, 8; Pros. Ex. 4). Officers lin.ng off the 
post who were members of the crew ware told to . sta;r at.. OOQ 467 and the 
accused was assigned Bed No • .31 in that barrack (R. 10; Pros. Exs. 31 4). 
At the briefing the accused received a oow of a bulletin entitled 
nrught Cm Member Polic7", llhich stated, in part, as follows a 

nEveryone on the alert must remain on the field until the 
alert is cancelled and they are notified ot the cancellation 
by the crew supervisor on duty", and •crews are on the alert 
from the time they report tor briefing at 0945 until. noon 

- (1200) the following d;v and they are required· to be on the 

Field and ready- for immediate departure. There will be no 

exceptions to this rule". (R. 8-10; Pros. Ex. 2). 


Accused was in "Lillian• s", a bar, about half a mile from 

Novato; California, on .30 Jul;r 1945 (R. ll-12). He came in some time 

after one o'clock and departed about half' past .five (R. 12-13). 


The Charge of Quarters at Bachelor Officers• Quarters 467, 
Privat~ First Class Samuel H.· Bennett, was:notified by- Captain Ralph 
Bradlq, crew superrlsor assigned to the Crew Assignment Office, lS0.3d 
Ufff3 Air Forces Base Unit, about 0200 on .31 July 1945, -to awaken the 
accused for a flight and to call him to the teJaphone (R. JJ-14; Pros. 
P.%. 3). Printe Bennett was unsuccessful. in his attempt to awaken the 
accused. Bennett shook the accused for about four or five minutes, but 
accused did not even open his eyes (R. 14-15). Bennett did not tum on 
the lights but used a 11ashlight (R. 17). He noticed a smell of whiskq 
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or •something like that" around the accused. Later., when accused 
was. lea"l'ing in the ambulance, his gait and eyes were normal., and he 
did not appear to Bermett to be drnnk (R. 15., 16). Captain Bradley
proceeded to accused's quarters at about 0230 and unsuccessfully 
tried to awaken him. Captain Bradley noticed that the accused 
•smelled of alcohol11 and that •it appeared that alcohol !umes sur

rounded the vicinity of the bed• (Pros. Ex. 3). 


Another crew was alerted to ta.l{e the trip in place of ac
cuaed and hi.a crew., 'Who W8I'e told to stand by for a possible future 
assignment (Pros. Exs. 3., 4). Captain Bradlq then went to see Major 

. George K. Spearman, Air Transport Commam night Surgeon and Medical 
Officer o! the day, and Major Spearman accompanied Captain Bradley- to 
accuaed 1s quarters at some tine betwem OJlS and0345 (R. 19; Pros. Ex. 
3) • . Major Spearman succeeded in waking accused atter f'our or .tiTe 

minutes (R. 19; Pros. Ex. 3). Captain Bradley thought accused was 

•under the influence of alcohol" (Pros. Ex. 3). l!ajor Spearman, at 
the time o! awalcening accused, noticed a strong alcoholic odor on his 
breath (R. a:>). Be gave accused a superficial examination OTer a period 
o:t fi.f'teen minutes and, in his opinion, accused was 8 def'initely under 

the infiuence of intoxicati~ liquor" and •absolute~ not able to fly 

a plane at that time• (R. 20). Accused was ta.kaD in an ambulance to 

the Base Hospital, where a sobriety test was performed (R. 15, 16; Pros. 

Ex. 3). His blood was found to contain 2.14 milligrams of' alcohol per 

l cc of blood (R. 30). This test was conducted by Lieutenant Erickson, 

a biochemist whose qualifications as an expert were agreed to by- the 

defense. His opinion was that a person having that degree ot alcohol 

in his blood "would be under the inf'luence of alcohol" (R. 31). 


. Captain Joseph B. Miller. Commanding O:tdcer of Squadron G, 
o:t which accused was a member, interrogated him at about 1500 on 31 

July 1945, af'ter having adnsed him ot his rights under the 24th Article 

of War (R. 22). The accused told Captain lliller that he had gone to a 

place known as •Li.llian's" on the afternoon of 30 July 1945 to get his 

cigarette lighter which he had prenously lef't there am that, while he 

was in the establishment, he met some friends who were having a farenll 

party before being shipped OTerseas and they- asked him to join them. 

He accepted and bad a •:tn beers" (R. 22). He returned to .Hamilton 

Field around 1930 or betnen 1930 and 2000 hours. 


4. The accused elected to make an un.sworn statement and no evi
. dence was 	presented !or the defense. This chiefl.y concerned itself with 
his past militar.r record and future hopes1br a career in the Army (R. 32). 
His o~ remarks pertinent to the of'ren·ses charged were as follows:
"* * * this is the first time I ever failed to appear !or a f'l~ht * * * 
this is the i'irst time I made a mistake of th&t kind. I admit it ia a 
duni> mistake * * *" (R. 32). 
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5. Specification l alleges that the accused •ha:ving been restricted 
to the limits ot Hamilton Field, California, did, at Hamilton F.ield., 
California, on or about 30 July 1945., break said restriction b;r going 
to Lillian• s., near Novato., caJ.i.fornia. 11 · 

Since the accused pleaded guilty to this Speci!'ication, no 
evidence was legally required to be introduced by the prosecution.· The 
evidence in the record., however, shows beyond a reasonable doubt that 
the accused was restricted to Hamilton Field, California, by competent, 
authority, from 0945 hours., 30 July 1945, and that., while under nob 
restriction, he wrongfully left Hamilton Field on 30 July 1945 and pro
ceeded to a place known as •Lillian•s• about halt a mile fl'Qll Novato, 
California.· The Specification alleges conduct to the prejudice ot good 
order am military discipline rtolatiTe of Article of War 96. iltb>ugh 
the accused inconsistently pleaded not guilty to the Charge and guilty 
to the Specification., the e"t'idence amp:q supports the findings of guilty 
ot both the Charge and the Specification. 

6. Specification 2 alleges that accused, •having been alerted am · 
briefed as a pilot for a schednled aircraft flight., did., at Hamilton 
Field, Call!ornia, on or about 30 July 1945, render him98lf unfit for im
portant. duties by excessive itrlulgence in intoxicatirig liquors•. 

"Rendering himself unfit i'or duty by excessive 
use ot spirituows liquors• is a •neglect• and di=sorcler 
•to the prejudice of good order and military- discipline 
in the case ot an officer" (Winthrop•s Militar.1 Law & 
Precedents., P• 771, 2nd Ed.). 

The evidence clearly shows that the accused, first pilot ot 
a plane, after being briei'ed at 0945 hours1 30 July 1945, for an anti 
cipated flight from Hamilton Field, Calitornia1 to Hickam Field., Hawaii, 

· imbibed ot alcoholic beverages to such an extent that he was Ulli'it to 
perform his duties 1'ihen awakened on the early morning of 31 July 1945. 
In his unS1torn statement to the court he said "this is the first tim 
I ever !ailed to appear for a flight * * * this is the .first tim I 
made a mistake of that kind. I. admit it is a dumb mistake * * *"• 
The evidence in the record shows beyond a reasonable doubt that ac
cused by excessive indulgence 1.~ intoxicating liquors unfitted himself 
tor duty at the ti.me and place charged in the Specification., in 'Viola
tion of the 96th Article of War. · 

'1. The records of the War Department show that the accused is 

about 26¼ ;rears of age and imrried. He is a high school graduate and 

attended college.tor one year. Prior to entry into the service., he 

was the proprietor of a bowling alley and soda fountain, from which 

he derived a monthly income of about $2'.>0.oo. He bas been in the 

military service about five years, about halt the time as an enlisted 


. man and the remaining half as an officer. 
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s. The court was leg~ constituted and had jurisdiction of 
the person and offense. No errors injuriously affecting the aib
stantial rights of the accused were committed during the tr.Lal. In 
the opinion of the Board of Review the record of trial is lega.l.q suffi 
cient to support the .findings of' guilty and the sentence and to warrant 
confirmation of the sentence. lli.smissal is authorized upop conviction 
of a violation of Article ot War 96. 

Judge Advocate. 

Judge Advocate. 

s· 
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tiOV 1 1945 


·SPJGN-CM 288607 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO, The Secretary or·war. 


1. Pursuant to Exeeutin Order No. 9556, dated 26 May 1945, 

there are trallsmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of First Li.eu

tenant Charles E. Cruncleton, Jr. (0-2042754), Air Corps. 


·2. Upon trial by general court-martial this officer. was found 

guilty of leaving his post in violation of a restriction which had 

been placed upon him, and of rendering himsel! unfit for important 

duties by excessin indulgence in intoxicating liquors, both in 

Tiolation of Article of War 96. After evidence of a previous con

viction by general court-martial had been considered by the court, 

he was sentenced to be dismissed the service, to forfeit all pay 

and allowances cue or to become due, and to be contined at ha.rd 

labor, at such place as the reviewing authority might direct, for . 

one year. The reviewing authority approved the sentence and forwarded · 

the record oi' trial for action under Article of War ,48. · 


,3. A sumnar,y of the evidence may be found in the accompanying 

opinion of the Board of Review. I concur in the opinipn of the Board 

of Review that the record of trial is legally sufficient to support the 

findings and sentence and to warrant confirmation thereof. 


The record shows that the accused, after he had been briefed 
to fly a plane from Hamilton Field, California, to Hawaii, le.f't Hamilton 
Fi.eld in violation ot a restriction anli became so intoxicated as to render 
himself unfit to perform his duties as fµ-st pilot of the scheduled 
flight. Prior to his present offenses the accused was convicted, on 
19 July 1945, by a general court-martial :tor :wrongf'ully operating a 
motor vehicle at a speed in excess of .35 miles per hour, and of wrong
fully failing to stop at the scene ot an accident in which he had been 
involved, and of £ailing to notify the owner of the damaged vehicle 
with which his car bad collided of his name, address~ and the regis
tration number o:t his car, in violation of Article o:f War 96. For 
these offenses he was sentenced to forfeit $100 of his pay per month 
for ten months. Prior thereto, on 2 December 1944, he bad been repri 
manded under the 104th.Article of War by Brigadier General Robert E. 
Nowland, tor absenting. himself without leave, and tor failure to com.ply 
with an order. Fo°llowing his present trial the accused was placed in 

.arrest. and restricted to the limits of Hamilton F.1.eld. The Staff Judge 
Advocate of the accused's command states that information bas been re
ceived that the accused has recently broken this restriction by- going 
to a bar two miles from his post llhere he engaged in drinking. 



----------------

In view of the accused• s repeated offenses he appears to 
be altogether unworthy of being retained in the service. I recom
mend that the sentence be confirmed, but that the confinement and 
forfeitures be remitted, and that the sentence as thus modified be 
ordered executed. 

4. Inclosed- is a fonn of action designed to carry into execution 
the foregoing recommendation, should it meet w.Lth your approval. 

2Incls THOMAS H. ClREl!N 
Record of trial Brigadier General, U.S.A.· 
Form of action Acting The Judge Advocate General 

( Sentence c·onti:nned but forfeitures and confinement remitted. 
GC.V.O 4761 lf.D. 15 New 1945). 





WAR DEPARTMl!m 
(9)Anny Service Forces 

1n the Off'ice of' The Judge Advocate General 
Washington, D.c. 

,SP JGQ - CM 288730 

UNITED STA.TES ARMY ' A.IR FORC.ES carr:m 
Orlando, F1or1da 

. T. l 

Trial by G.C.M., convened at 

First Lieutenant RAI2H E. ~ Orlando Jrrsry Air Base, Orlando, 
HARLING (O-fJ'/6786), Air ) Florida, lO and Z1 A.ugu.st 1945. 
Corps•. ) Dismissal, total forfeitures 

) arxl confinement at hard labor 
) far three (3) ;rears. 

OPlNIC!l ot the BOARD CF REVIEW 
PARTIJJK, BIERER and HICKMAN, Judge A.dTOcates 

1. The Board of Review has examined· the record of trial iJl 'the 
case of the officer named above &Id submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused •s tried upon the follodng Charges &Eld Speci
t.:lcations a . ' 

-CHA.RGEs ·violation at the 93rd Article ot war. 

Specification lt Ixi. that First Lieutenant Ralph E. Harling, 
· 	 Air Corps, Squadron F (Fighter Twin l!hgine), 621.st 

Army Air ·Farces Base Unit (PW'), then Squadron F
Fighter (TE), 904th A.rrq Air Forces Base Unit (KW'), 
did, at Orlando 1ny' Air Base, Orlando, F1orida, en 

. or about. ll February 1945, feloniously take, steal, 
· and ca.rrr awa.7 one DeU:olay Legion ot Honor ring, value 
about $104.00, and one Bulova. wrist watch, value about 
$40.00, ot a total value of about $144.00, the proper
ty of Captain Bertram s. Sherman, .Air Corps. 

Specification 21 I:a. ~t First Lieutenam Ralph E. 'Harling, 
lir Corps, Squadron F (Fighter Twin lmgine), 621st 
Army Air Forces Base Unit (PilF), then Squadron F- . 
Fighter (TE), 904th !my Air Forces Base Unit (KAAF), 
did, at Kiasimee A.rm;r ilr Field, Kissimmee, nor1da, 

. on or about 6 .A.pril 1945, f eloniou.sly take, steal, 
and ca:rey- awa;r about ten ·0tt.:1.ce of Price Admiuistra
tion· mileage raticn gas coupons, value about 10/, en• 
abort. .snort.er bill, 'V&lue about $5.00, and abou:t; 

http:0tt.:1.ce
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$100.00, lawful money of the United States, o:t a 
total valU!' of about $105 .10, the property of First 
Lieutenant Charles G. Eser, Air Corps. 

Specification 31 In that First Lieutm;iant Ralph E. Harling, 
Air Corps, Squadron F (Fighter Twin Engine), 621st 
Army Air Forces Base Unit (PAA.F), then Squ.adron F
Fighter (TE), 904th Army Air Forces Basa Unit (KAA.F), 

· did, at Kissimmee A:r:m7 ilr Field, Kissimmee, Florida, 
on or about 23 April 1945, feloniously take, steal, 
and c.tty away cne Parker .fountain pen, value about 
$5.00, one Bulova wrist watch, value about $60.oo, one 
leather camera case, value about $5.00, and one Argus 
35 m.illilleter camera, value ab011t $30.00, of a total 
T&lue of about $lDO.OO, the propert7 of Captain Leon 
J.. Van De Veire, Air Corps. 

Specification 4: In that First Lieutenant Ralph E. Harling, 
.l1r Corps, Squadron F (Fighter Twm Engine), 621st Arrq' 
.Air Forces Base tl'nit (PA.AF), then Squadron F-Fighter 
(TE), 904th Arm.,- Air Fcrees Base Unit (KW'), did, at 
Kisailllnee J.nrr Air Field, Kissimmee, Florida, on or 
about 6 May' 1945, feloniously' take, steal, and carr., 
an..,- cne check, dated 26 .lprll 1945, in the S1llll of 
$54.90, payable to the order of Captain Henq J. Pashco, 
Air Corps, drawn upcn the 11-easurer of the United 
States, signed b;r G. YcM11Jau, Finance Officer, USl, 
and about $110.00, lawful money of the United States, 
of a total value of about $164.90, the property o! 
Captain Haury- J. Pashco, Air Corps. 

Specification 5, In tl'at First Lieutenant Ralph E. Ruling, 
A.ir Corps, Squadron F (Fipter Twin Engine), 621st 
A.rrq- .ur Forces Base Unit (PA.A.F), then Squadron F
Fighter (TE), 904th Artt,.y Air Forces Base Unit (KAA.F), 
did, at Orlando A.rm7 ilr Base, Florida, tran ab~t 15 
October 1944 to abou.t 28 June 1945, feloniously' take, 
steal, and carry awa;r ab~t twent;y-fi.ve Syrettes eon

. tai.Jwlg morphine tartrate solution, value about $2.50, 
the propert.,- ot the United States• 

.A.ccu1ed originall:7 pleaded guilt7 to all Specifications and to the 
Charge but thereafter wen pleas were rlth:irawn am pleas of not guilty 
ftJ."e entered as to all Specifications and the Charge (R. U, 12). He 
was found girl.lt;r of Specification 1, guilt7 of Specification 2, except 
the figures "$5.00" and "$105.1011 , and substituting therefor the 
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figures "$1.00" and •$101.10", respectiTely, or the excepted figurea 
not guilty-, or the substituted figures, guilt;r; guilt;r or Specifica
tion 3, except the words and figures •one Bu1ova wrist watch, value 
about $60.00", and except the figures 11$100.00 11 , and substituting 
therefor the figures "$40 .oo•, or the excepted words and figures, not 
guilty, or the substituted figures, guiltn guilt7 or Specification 
4, guilty or Specification 5, and guilty or the Charge. No evidence 
or previous convictions was introduced. He was sentenced to be dis
missed the service, to forfeit all pa7 and allowances due or to 
become due, and to be confined at hard labor at such place as the 
reviewing authority might direct for a period of three years. The 
reviewing authority- approved the sentence and. for-warded the record 
!or action under Artie le of War 48. · 

3. The eTidence for the prosecution is as· follows, 

It was stipulated that the accused -.as in the mllitar.r service 
at the time or trial and that be had been continu011sly in S\lch ser1'ice 
since 4 April 1942 (R. 87). 

Specification l of the Charge 

Captain Sherman left his DeMolay Legion of Honor ring and 
Bulova watch on the table in his room in the Bachelor Officers' Qiar
ters {Orlando Army Air Base) about 12JO hours cm 11 February 1945 
{R. 12, 13, 14, 15). He returned to bis rom about 1415 hours {R. 
16) and later, ab0t1t 1445 hours the same da7, when he looked tor ·bis 
ring and watch, they were missing {R. 16, 17). 

_ Ch 28 June 1945, the accused, ,rhile under arrest, authorized 
in WTiting representatins of the ProTost Marshal's office, Orlando 
J:rm.,- Air Base, to search his home at 1122. DeWitt DriTe, Orlando, 
Florida (R. 61, 62; Pros. Ex. 11). Two searches were made, the 'Written 
instl'Ullent being secured ai the occasion or the seccnd search (R. 69). 
Captain She:rma.n I s watch was fOW1d in a fishing box in a clothes closet 
in the accused's home (R. 17, 63; Pros. Ex. 2). The value o! the 
watch, as of 11 Februar.r 1945, 11as stipulated to be •about $40.oo• 
{R. 87). The DeMol&,- ring was round in the pilot'• locker assigned 
to the accused at Kissimmee {Florida) Air Base bT First Lieutenant 
Gregg (date not sho,m) {R. 79; Pros. Ex. 1) and ....as stipulated to have 
value of $104.00 on 11 Februar.r 1945 {R. ~). 

· captain Sherman testif'ied that he had known the accused since 
April 194l {R. 18), that he notice:3 a difference in the accused's 
conduct beginning "last fall" (1944) (R. 18, 19), that accused "became, 
mere ar less, listless and spent a great deal of time lying around 
sleeping and just reading comic books where befare he had been reading 
intelligence reports• (R. 21). The accused's speech becalll8 more 
hesitant (R. 22), his rem'irks were not coherent at all times (R. 23), 

.'.3. 
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and in October or November 1944 the' accused had a boil on his left 
leg lanced and it caused him caisiderable trouble (R. 24, 25). The 
accused ss taken off flying status on a.ccwnt of his legs "about 
the middle of Octd:>er and Noveui:>er, Decanber am Januarytt (R. 26, 
Zl}. . . 

Specification 2 of the Charge 

On 6 _April 1945., First Lieutenant Eser was stationed at 
Kissimmee Army Ur Field, Florida (R. Zl, :28). On that date he 
changed clothes for flying, leaving his trousers in a roan 1n llhicll 
there were pilots• lockers (R• .'.31, .'.32). The accused had a locker in 
the same room on that date (R• .'.31). First Lieutenant Eser left hia 
purse or wallet containing $].00.00 in money-, ten "A" basic OPA mileage 
coupons, and a "shortsnorter" bill, consisting of the currency- of. many 
countries and contain:iJ:lg the names of many persons, in his trousers' 
pocket in the morning (R. ~, .'.30, .'.31, 32). When he returned "about. 
4130 or 4145" that d~., his wallet and its ccntents were ~saing (R. 
32, 33). He searched for the missing mcriey and articles but was unable 
to find them and reported the loss to the Frovost Yiarshal (R. 33). He 
later identified the gas coupons and the shortsnorter bill at the 
Provost Mi.rshal. 1a office in Orlando (R. 3.3, 34). First Lieutenant 
Eser testified that he had known the accused since the latter part ot 
February or March (1945), that he thought the accused was a gocd .0.yer 
am was not considered to be ·erratic (R. 34, 35). 

It was stipulated that if First Lieutenant Gortz were present 
in c curt he wou.ld testify th.a.t sane time shortJ¥ prior to 28 April 1945 
ha saw Prosecution's Exhibits .'.3 (the gas coupons) am 4 (the short
snorter bill) in the dresser drawer of the accused's home in Orlando, 
Florida (R. 82, 83; Pros. Ex. 3, 4). It was stipulated that the gas 
coupons (Pros. Ex • .'.3) had ~ value of "about 10¢" and that the short
snorter bill (Pros. Ex. 4~. described as "one silver certificate, United 
States of .America, value $1.00 arxi 9 bills foreign currencytt) had a 
value of "about $5.0011 , which latter stipulated nlue was rej acted b;y 
the court and a value of $1.00 fixed for such exhibit (R. en, 88; 
Pros. Exs • .'.3, 4). 

Specification 3 o:t the Charges 

The stipulated testimon7 of Captain Van de Veire disclosed 
tbl.t en 2.3 April 1945 he was unable to· !ind his Parker green f01.D1tain 
pen which be usualq kept in his "B-4" bag in "BOQ No. 236" Kiasimnee 
A.my Air Field, Florida, and that he searched his room and lookecl :tor 
it at the Officers• Club but was unable to tind it (R. 35, 36). Qi 
the following day, Captain Van de Veire was unable to !ind his •Argus. 
1.2, 35 MM., Candid Type• camera and its leather carrying case llhich he 
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kept in bis "B-4" bag also (R. 36). He saw and identified his pen, 
camera ud camera case at the office or the Provost 1'a.rshal on .30 
June 1945 (R. 36, 37; Pros. Exs. 5, 6, 7).· 

The .pen n.s found in a fishing box in a clothes closet in 
the accused's lx>:me •on DeWitt DriTe in Orlando• on 28 June 1945 (R.
61, 63, 64; Pros. Ex. 5) and it was stipulated·that it bad a nlua 
of $5.00 (R. 87). The camera and camera case 110I'e found in the dresser 
drawer in the accused's bedrocm at the same tjJae (R. 65, 66; Pros. 
Exs. 6, 7). It was stipulated th.at the camera had a value of "ab011t 
$.30.00 11 and the camera case a Talue of 11ab011t $5.0011 (R. 87). 

Specification 4 of the Charge 

·()1 6 May 1945, Captain Pascho le.ft his wallet containing an 

unindorsed Government cheek payable to his order in the SllJI of $54.90 

and approxi_rnately- $110.00 in cash in his trousers• pocket in his 

individual locker at the Kissimmee Air Field, prior to going out on 

his flight (R. 38, 39, i.o, 46). The accused had a locker in the same 

locker room at that time (R. 38). .A.pproximately- an hour am. three

quarters later, when he returned to his locker, his wallet, money and 

check were gene (R. i.o). He never saw the IOOne:f' again but on 2J June 

1945 at the Provost ltlrshal' s of.rice 1A Orlando he saw 21. pieces of 

a check llhich he fitted together and which proved to· be the check for 

$54.90 which was missing (R. II), 41, 42; Pros. Ex. 8). A finance 

officer identified the pieces of· paper .as a TreaSUl'7 check, iasued 

b,- the local disbursing officer on 26 April, in the sum of $54.90, 

pa,-able to Heney J. Pascho (R. 44, 45). · 


. . The 21 pieces of this check were remoTed fro•· m oil circula
ting heater in the accuse:i• s living roan in his home (R. 66, 67; Pros. 
Ex. 8). , It was stipulated that the check on 6 May- 1945 bad a w.lue 
of "ab011t $54.90" (R. 88). 

Specification 5 ot the Charge 

Civill&n emplo:,ees or the Orlando Almy- Air Base 1.Clintenance 

department testified that in April 1945, the first aid kit was missing 

from a life raft, on an airplane at the base, the raft having been cut 

(R. 47, 1.8, 54). According to the storage tag, such kit contained 
sh morphine tartra.te syrettes (R. 48, 49, 54). .Another life raft 
with a first aid kit ccntaining six morphine tartrate syrettes was 
installed on the same plaJ:l.e (R. 55) but on 25 May- 1945 it was discOTered 
tba.t this l1£e raft "had been cut in the same manner as the previous 
one• a.n:l the fl.rat aid kit containing the morphine· syrettes removed 
(R. 54, 55). Between 5 and 10 May- 19.1;5, it was discovered that two 

rafts ai each or t110 B-17 airplanes at this field were cut or pla.ce 
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&Dd, on inspection, it was fOUJld that the first aid kit1 wre missin:7 
from both rafts on each plane (R. 49, 50, 55, 56). The •tickets• 
indicated that the rafts had first aid kits containing six morphine 
tartrate syrettea each (R. 5.3, .56). The seals had beai broken to get 
at the first aid kits (R. 56). Urplanes when on •the night line• 
are not guarded (R. 52, 58, 59). · If an airplane is .carrying conf'ida
tia.l equipment it will be g11arded but otherwiae not (R. 52). 

Six morphine tartrate syrettes were taken from the accused'• 
person m 28 Juiie 1945, the date of his arrest. Six s,rettes, of the 
eame type am character, were introduced :bl evidence (R. 67; ~os. 
Ex. 9), and identified as the type of morphine syr~ttes furnished and 
owned b;r the United States Ancy' and used in the tl.rst aid kits (R•. 57,, · 
58), Nineteen empt;y- morphine :tartrate syrettes, of sillilar character, 
ftre ranoved from the heater in the living roooa of the accused's home 
cm 28 June 1945 (R. ·58, 68; Pros. Ex. 10). These 1110rphine syrettes 
ware kept together in a paper sack by the Provost M:l.rs'.Ml 1s office 
(R. 70, 71; Pros. Ex. 12). It was stipulated •that the 25 syrettes 

mentioned in Specification No. 5 were on 15 Octooer 1945 of a value 

of $2.50" (R. 88). , 


statements of the accusEd 

After being fully advised as to his rights umer .Article of 
War 24 on .each of three occasions, the accused executed three pre-trial. 
written statements which were introduced ,in evidence (R. 72, ?3, 74, 75, 
76, 71, 81, 8.3, 84, 85; Pros. Exs. 1.3, 15, 16). The substance of these 
statements is as follOlfss A.b011t the middle or Octeber the accused 
began using morphine to alleviate piin caused b;r a very severe ulcer 
on his leg. Twelve syrettes were furnished for him a.Id thereafter he 
was on his •own". Uter be acquired the habit, he tried to quit but 
.ta.lied to do so. Sane time later, he began picld.Rg up thugs, .tor no 
reasai. He bad no need of them and· he d:irln't attempt to dispose ot 
them. On a f!I" occasi0Il8, he picked up money-· which he spent. When 
mgaged in conversation be would s::metimes forget what be was talking 
about. · He hoped to quit on his own accord but on different occasions 
planned to see a civilian doctor but did not do so. He was ."picked up 
by- the Provost Marshal at KissilllDlee and brought to Orlando tor ques
tioning" on 28 June 194.5. Cb the same date his 11ho-q.se was searched 
and listed articles foum• (Pros. Ex. 13). He took morphine from first 
aid kits on planes on the transient line at Orlando Air Base and on a 
fn occasions at the Kissimmee Base on A-26 line (Pros. Ex. 15). He 
was admitted to the statiai Hospital, Orlando, Florida, on 28 June 1945~ 
If he was given an;r narcotics between the time of St1ch admission and 
1500 hours, 29 June 1945, 'When he had an internaw nth Major Wise, 
•it was a milrl.J:awa amollllt' • Prior to such interview the accused was 

· 1n severe pby'Sical discOlllfort. The accused thoa.ght that if' he said 
that he •had taken.much more than" he really bad, he waild be given 
some relief. Utbough t~ ulcer was caused b;r a bruise sustained while 
in flight doing acrobatics, the accused f':l.nall.y' stated that ·the ulcer 
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•s caused by sill administered narcotic injection, hoping to end the 
interview an:i get some relief. The accused is :not claiming insan:.ft:r, 
nor complete amnesia. · He thi.nks he is sane and normally' does not have 
amnesia. The accused can remember most incidents -that happened while 
he was under the druii but the time, place an:i other particllla.rs are 
•either quite haz;r or I guess some particulars are entirely lacking• 
(Pros. Ex:. 16). 

4. The evidence for the defense is as follows, 

Evidence as to the accused's honesty, integrity am general 
goo:i character ,ra.s introduced by the testimcny .of .fellow officers (R. 
9.3, 94, 101, 106}, and the stipulated testimony of several residents 
o! Inman, South Carolina (ap:i;:arently the permanent residence of the 
accused} (R. 107, 108, 109). · The accused -was a goo:i pilot (R. 92, 102) 
but 1n O:tober 1944 he was 1 grounded11 because of a boil or boils which 
he had and lihich became infected (R. 92, 95, 100, 101). The accused 
was returned to :flying status in January 1945 (R. 95) but was changed, 
&pPeared sleepy- at times, was "irresponsible• about the home, wwld 
leave home and be gone a couple of bours at a time, sanetimes he 
appeared to be drunk, and his fiying deteriorated am was not up to 
wbi.t it used to be (R. 91, 92, 96, 97,103). Report of the accused's 
conditiai was :aade to the Flight surgeon but he was not l"Ellloved !raa 
:flying status (R. 98). Captain Edwin A.. Harling, Infa11try, testi.tied 
that the accused was his brother, that the accused bad never been in 
trouble, bad never taken anything and ha.d not been intemperate in the 
use o! drugs or liqu.or (R. 110)•. Evidence was elicited showing that 
Captain ~rling had been t:brice WQ.Ulded in action 1n the European 
Theater of Operations in 1944, that his company was cited in war Depart
ment General Orders for outstand'iDg performance o! duty- in action, and 
that....he was alllil"ded the Sil'Ver ·star (R. 112, 113, 114; De!. Ex. 1). 

lsjor Rci>ert J.. Wise, Medical Corps, .testified that, beg:Jnn1ng 
28 June 1945, he had the accused umer obsenaticn for a perio:i of 
appro:d.matel.J" three 11eeks and was a manber o.t a "Sanity Board• that 
examined the accused (R. 115, 118, l2l, 122, 123). The accused wa;s 
treated aa a drug addict (R. ll7). The Board was o.f' the opinion that 
the accused was legally sane, that the accused was not suff'er:ing from 
any- psychosis or mental ccnditicn, was able to differentiate between 
right and wrong, and was able to choose the right, and recommended 
that he be placed in an institution which 110uld enforce his abstinence 
from narcotic drugs (R. 118, 122, 123). The accused at first claimed 
to be taking &rOWld 14 to 16 morphine syTettes daily' but in the opinion · 
o! Major Wise this was untrue as an average person could not take 14 
ayrettes in me da,- &Dd surTin (R. 116). later the accused admitted 
taking 5 or 6 morphine ayrettes a day and bis respaise to treatments 
given indicated that such statement 11as correct (R. 121). · llo patient 
could get n:>rphin.e in the hospital because it is kept under lock and 
ke7 at all times (R. 119, 120, 121). · · 
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The accused testifiEd that in September or October (1944), 
'While engaged in aerial acrobatics, his "leg was banged up against" 
a gauge several times and la. ter the same day it became so sore and 
painful that he •could hardly -..alk on it" (R. 135, 136). Thereafter 
a .flight surgeon lanced the affected area. o.f his leg and said it was 
a boll or an infection (R. 136). The edges around .the incision turnEd 
black am about a 1reek later the doctor cut out an area in his leg. 
about an inch· in diameter and a g.ia.rter inch deep (R. 136, 137). The 
dark .flesh kept spreading until penicillin washings nre used on his .. 
leg (R. 138). He suffered a great deal of pain and finally 11sEd twelTe 
morphine syrettes to deaden it (R. 138). These syrettes were given 
to him by another pilot, since deceased, who suggested their use (R~· 
138, 139). Thereafter the accused took morphine qrettes trom un
guardEd planes, •.first aid kits and Ta.rious places" (R. 139, l.42, 143). 
He never procured morphine trom an:r source other than an Arm7 resena
tion (R. 141, 142). His leg was sore for about 3 to 3½ months (R. 
139). ·After he started using narcotics he "did several things" h.e · 
11bad never done before", and he was never .completely out from under the 
infiuence o.f the drag, in his opinion (R. 140, 141) • He intended to 
stop using the dn.g of his own accord aIXi return ever,thing he had 
taken, but he 11'a.S never strong enough to do it (R. 141). He bld never 
been in trouble be.fore he e&me into the .A.nrrr, bad neTer taken morphine., 
and knell' nothing about it (R. ·l.39., UO, 144)~ 

· On cross-examination the accuseii admitted he stole 11this 
camera"· (R. 144, 145), that he stole "this ring• from Captain Sherman, 
that be got $100.00 trom First Lieutena.nt Eser• s wallet. (a. 145), tha.t 
if' he took $100.00 from Capt.a.in Pa~cho., he spent it (R. 146). Accused 
testified that i.t' he had received his pa7 he Tould have paid back the 
maie;r he took (R. 146), and that he had attempted to convert his 
$900.00 worth of war bonds for such pirpose (R. 146, 147) but bad not 
done so (R. 148). · 

· The Ti!e o.f the accused te~ti.t'ied that she noticed a change 
in him during the tlrst part of 1945 (R. 125, 130). "He slept most 
of the time•, he became listless and secretive and made unreliable 
statenumts (R. 125, 1.31). Once the accused came home TeJ:7 late, acted 
verr peculiarly; could not eat,. and "gave all the signs o£ someone 
real~ intoxicated and ;rat he wasn't". She could not Bmell •an,thing" : 
en his breath (R. 126, 127). He had many boils &%Id an inf'ection on his 
leg over a period of' time lfhich were TeJ:7 Jaini"ul. (R. ,125, 1.30, 131). 
For six maiths he had a hole in the muscle o.f his leg which was aggra
vated b71ra.lking am she told the doctor the accgsed soould be in the . 
hospital (R._ 125, 126). He was not noI'Jllal although she did not suspect 
him of' using morphine (R. 131). She never say the camera ring and · 
other articles which were found in their home (R. 131, 132)., although 
a.tter the7 11ere discovered, ahe .fOUl'ld additional articles 11h1.ch she 
voluntarily" took to the Provost Marshal (R. 132). . 

. r . 
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5. The eTi.dence in this case, although largely circumstantial, 

establishes beyond a reasonable doubt tba.t at various times between 

about 15 October 1944 am 28 June 1945, the accused committed several 

acts of larceny- at Orlando J.nny- Air Base am Kissimmee Army- Air Field, 

both in Florida. He was convicted o! the theft of about 25 syrettes 

cc:ntaining mai:-phine tartrate solution, value about $2.50, property 

of the United States, an:l o! a ring, a watch, ten OPA gas coupons, a 

"shortsnortertt bill, a fcwitain pen, a camera and case, all o! an 

aggregate value of about $185.10, and of a Trea.sur;r check in the sum 

of $54.90, ·and about $210.00 in cash, all fraa various other officers. 


Proof ot the guilt, or the accused rests upon his possession 

ot tm subject ma.tter of the several larcenies a.nd up<ll ha admissiona 

while testifying, ~ring the course of the trial. 


Erldence that a person was in possessicn of recently stolen 
property, if not satisfactorily explained, 11.ay zaise a presumption that 
such person stole it (!CM 1928, par. 112!J• The presumption ar illfer
ence is me of fact,. not one of law, and the probative value of such 
e"rl.dence depends upon the cmracter or the possession, the time that 
has elapsed between the theft and the discover;r of the stolen goods 
in the possession of the accused and other attendant circwutances 
(C:U: 230928 Lanzyn, ~8 BR 115, 122, 123)._ . 

-
The evidence sh01f's tha.t two searches were made of the accused's 

home in Orlando, Florida, by representatiTes of the Provost Marshai•a · 
ot,fice, that oral authority tor the first search -was given b;r the 
accused and tha. t written permission was granted b,- the accused on 28 
June 1945 !or another search. While it is not wholly clear !ran the 
record, it appears that most, if not all, of the items recovered from 

the accused's home were discovered en 28 June 1945. These included 

the watch, the foontain pen, the camera and case, the Treasury check 

torn in 21 pieces and 19 empty morphine tartrate syrettes. On the 
sam4' d-1.te, six... BYTettes were taken from the accused's persm. The 
ring was found in the e.eca.:ed 's locker upcn an undisclosed date and · 
the CPA. gas coupons ard 11shortsnort8l'• bill were seen 1n the accused•s • 
dresser drawer in his bedrocm shortly before 28 April 1945, approximately 
three weeks tollOld.ng their l01Ss. ill o:r the articles •re shown to 
have been missing, under circumsta.t1ees indicating their theft, within . 
fiTe months prior to 28 June 1945. The lack of lmowl~ge upon the part 
of the accused• a 111.te that these articles were in their home tended · 
to establish the accused I s perscm.l aDi exclusiTe possession of them. 

\ . . 

' · Despite arJ.7 UJ1Certaint7 ccncer:oing the exact dates upon which 

•ome ot these articles were f0lllld 1 the admissions made by the accused 


· connect hi:a with their unlawi'ul. taking ard such admissions dissipate 
any reasonable doubt as to his guilt. He specific&~ testified that 
he stole Cavtain Sherman• s ring, that he, got $100.00 !ran First 
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Lieutenant Eser' s wallet, .and that he stole "this camera•, the obrl.ous 

reference being to Captain Van de Veire1 s ca.mara as it was the only 

one menticned in the record. He was not interrogated as to many o! 

the items but his admitted possession of a pll"t of ea.ch group oi' tle 

stolen i;roperty warrants the inference that he stole all o~ it (Dig. 

Op. JAG, 1912-?0, sec. 1575 (5); .36 Corpus Juris 870). 


Al though there was no direct evidence tha.t the morphine 
s;yrettes were the property of the United States, there was abumant 
circumstantial ev:idance that the syrettes taken £ran his person and 
the unused syrettes roum in his home were of the type, ld.ui and 
character 1\lrnished and intende:i for use 1n the military serrl.ce 'Which 
evidance, together with the accuse:i 1 s admissions_ that he took morphine 
.tran unguarded planes and never procured it from any source other than 
an J.rmy reservation, -was ample to warrant the court in inferring am 
fi.n:Hng that the morphine was mill ta.ry property of the United States 
(MCM 1928 1 par. 150!, P• 185). 

The accused attributed his lll'ongtiil conduct to his addiction 
to the' use of drugs. Voluntar;r drunksm.ess, whether caused by liquors 
or drugs, is not an excuse for crime committed while in that condition, 
but it may be considered as affecting mental capacity to entertain a · 
specific in tent, llhere such intent is a necessary element of the 
orrense (MCM 1928, par. 126!., p. 1.36). The evidence tails to show that 
the accused llBS so far under the influence of drugs as to be incapable 
of entertaining the specific intent requisite to the commission of 
larceny. .A.i'ter the accused had been under obserntion in a hospital 
f'r:,r three weeks, a medica.J. boa.rd ca:i.cluded that he was-legally sane, 
that he bad not S11f.fered am was not suffering from any psychosis or 
mental condition, that he was able to differentiate between right and 
wrong, an:i 11as able to adhere to the right. The accused I s 01fil testimony 
tends to corroborate the board'• timings as he stated he knew that he 

· was doing a lot ot things he had never done be.fore, th9.t he intended 
· to return everything he had taken and stop using drugs but 193.s not 
strong enough to do so. His demonstrated ability" to perpetrate a series 
ot thefts, secrete the proceeds alld avoid detection over a period ot . 
several months further tends to show :that his was not a mind so tar 
deranged or drugged as to be incapable of harboring the intent perman
aitly to deprive the owners of their property. 

\ 

6. war Department records show that the accused· is 27 78ar~ ot 
age. He is a high school graduate am attended Glenison College tor 
three years but did not graduate. In civil lite he was employed for 
about one year by a "ten-cent" store chain, working in the stockroan 
am thereai'ter am until bis' entry il!to the millta.17 s arrlce he man~;ed 
a farm at Inman, Scuth carolina. He entered upon active duty in the 
.l.:rm7 on 4 A.pril 1942, as an aviatiai cadet. On 22 .lpril 1943 he waa 

. ' 
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commissioned a second lieutenant, Army of the United States, and 
ordered to active duty- with the Air Carps. He ns promoted to first 
lieutenant on 5 Janua.rr 1945. 

7. The court was legally constituted and ba.d jurisdiction o! 
the accased and the offenses charged. No errors imjuriousq af'f'ect
ing the substantial rights of the accused were camnitted during the 
trial. In the opinion of the Board of Review the record ot tria1 is 
legally sufficient to support the findings and sentence and to warrant 
confirmation thereof. Dismiasal 1a authorized un:ier .Article of War 
93. · . 

~~ , Judge Advocate 

~'CT.• Judge Advocate 

~ Jwlge Advocate 

ll 
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SPJGQ - CM 288730 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Boa.rd of Review in the case of First Lieutenant Ralph 
E. Harling (0-6?6786), Air Corps. 

2. Upon trial by general court-riartial this officer was found 

gull ty of having committed several acts of larceny, all in violation 


·of Article of 1/far 93. He was convicted of the theft of a ring and a 
watch (Specification 1 of the Charge), ten Office of Price Adminis
tration mileage ration gas c oup,,ns, a shortsnorter bill and $100 in 
money (Specification 2 of the Charge), a fcuntain pen and a camera 
and case (Specification 3 of the Charge), a Treasury check in the sum 
of $54.90 and about $110 in money (Specification 4 of the Charge), and 
about 25 syrettes containing morphine tartrate solution (Specification 
5 of the Charge), all such property having an aggregate value of ab rut 
$452.50. He was sentenced to be dismissed the service, to forfeit all 
pay airl allowances due or to become due, and to be confined at hard 
labor at such place as the reviewing authority might direct for a period 
of three years. The reviewing authority approved the sentence and for
warded th:l record of trial for action under Article of War 48. 

3. A summary of the evidmce nay be found in the accompanying 

opinicn of the Board of Review. The Board is of the opinion that the 

record of trial is legally sufficient to support the findings and the 

sentence, an:l to warrant confirmation thereof. I concur in that 

op1nion. 


!t various times between about 15 October 1944 and 28 June 1945, 
the accused committed the several larcenies at Orlando Army Air Base 
and Kissimmee Army Air Field, Florida. The morphine syrettes were 
taken from first aid kits upon life rafts in unguarded airplanes at 
these installations. ill of the other property belonged to brother 
officers of the accused and was taken from their respective quarters 
and from their lockers. Many of the stolEll items were foum in the 
home of the accused, although he spsit the money and personally used 
most of the morphine t~en: The accused injured his leg in the fall 
of 1944 llhile engaged in aerial acrobatics and thereafter, following 
surgery upon the limb, it became infected an:i very painful. The accused 
then used morphine given him by another pilot and continued to use it 
·until apprehended 'in June 1945, obta1ning it by the thefts described. 

The accused attributed his wrongful cai.duct to his addiction to the 

use of this drug. · 




--- -------------

((~} 

The extent to which the accused's misconduct may be attri 
buted to his use of morphine :Ls problematical. That it did influence 
his actions to some degree appears certain, although it clearly pro
vided no legal excuse therefor. The evidence reveals the accused not 
so niuch as a confirmed thief but as one whose criminal tendencies 
were developed contemporaneously with his use of drugs, and directly 
following physical injuries sustained in line of duty. According to 
a written statement of his counsel, which is among the allied papers 
attached to the record of trial, the accused has made full restitution 
covering all of the money and property wrongfully taken by him. In 
view of all the circumstances, I recolll!llend that the sentence be con
firmed but trat the forfeitures and confinement iin~osed be remitted 
and that the sentence, as thus modified, be carried into execution. 

4. Consideration has been given to a letter from the mother of 
the accused, dated 9 October 1945, addressed to the Hcnorable James 
F. Byrnes, Secretary of State, and transmitted to the Secretary of War 
under date of 24 October 1945. Consideraticn ms also been given to 
a letter from the mother of the accused, dated 14 Septe:nber 1945, to 
the Hcnarable Olin D. Johnstc:n, United States Senator from South 
Carolina, and to natters in extenuation contained in a letter i'ran 
Colonel James E. 1&1.tthews, individual counsel for the accused, dated 
2 Novanber 1945, addressed to the Boo.rd of Review, both of which letters 
also urge clemency in behalf of the accused. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet llith your approval. 

5 Incls THOMAS.H. 
1 - Record of trial Brigadier General, U. S. Anny 
2 - Form of.action Acting The Judge Advocate General 
3 - Ltr fr Mrs. R. E. 

Harling to Sec. of 

State, 9 Cx:t. 45 


4 - Ltr i'r Mrs. R. E. 

Harling to Sen. 

Johnston, 14 Sep. 45 


5 - Ltr.fr Col. Matthews, 

2 Nov. 45 


( Sentence confirmed but forfeiture~ and confinement remitted. 
GCMO S051 w.n. s Dec 1945). 





WAR ,DEPARTMEilT 
A.rm:/ Service Forces 

(23)In the 0£i'iee 	of The Ju:i ge Advocate General 
Washington, D.C. 

SPJGQ - CM 288951 

U N I T E D- S T A T E S 	 ) SOUTHWEST PACIFIC WING 
) , PACIFIC DIVISION 

v. 	 ) . Am TRA.NSP~T COMMAND 
) 

Second Lieutenant JACK W. ). Trial by G.C.M., convened at 
BURTON {0-710562), 1559th ) 1559th AAF Base Unit., .$.PO 72, 
AAFBU, SWPW, · PD, ATC, APO ) 13 and l4 September 1945. 
72. . 	 ) Dismissal. 

---~------
OPINION of the BOARD OF REVIEW' 

PARTLOV, IfIERER and HICKMAN, Judge Advocates 

l. · The record of trial '1n the case of the officer named above 

has been examined by the Board of Review and the Boo.rd submits this, 

its opinion., to The Judge Advocate General. 


2. The accus Ed was tria::l upm the following Charges and Specifi- · 
cations, . 

CHARGE, 	 Violation of the 95th Article of war. 

(Finding of not guilty.). 


Specifications (Finding of 'not guilty.) 
' ·. ; ,,. 

ADDITIONAL CHA.RGEa Violation of the 95th Article of War. 
' 	 - ,· . ' 

Specificaticni In that Second Lieutenant Ja·ck W. Burton;. 
. 1559th Army Air Farces Base Unit, Sout:.hwest Pacific· 

- Wing., Pacific Division., Air Tra~sport Camnand, APO 
72., did, at or near APO 72, en ar about the 5th day 
of September, 1945, threaten Captain Robert o. Crowder, 

, Second· Lieutenant George a. Doyle, and 'Warrant Officer 
Charles D. -Loyd, all of the l559t.h Army Air Farces: . , 
Base Unit, APO .72, by using the following· languages ·, .. ·, 
"If you go into to'Wil., I 1ll .see that- one of my-boys ' . -· 
gets you and yc,u wcn•t come back", or wards to that 
effeot. 

He pleaded not guilty to all 	Charges ani si>ecifications- and "IBII found,_ 
, not; guilty 0£ the Charge am the Specification there1mder. and guilty. 
of the Addittonal Charge and ~cific&tion~ Nq eT_idence 0£ previoo.a 
ccnvictions ms ,introduced. at the tr:1&1•. He was sentenced to be,. , · /. 

· dismissed the service. The 'reviewing authorit7 &pPr.oved·_ the ssntence 
· azxl . .for11arded the -~~cord of .trial f(!r action under Article, of war. 48. 



(24) 

3. The evidence concerning the original Charge and Specifica
tion, upon which findings of not guilty were made, will be considered 
only insofar as necessary to a clear understanding of the evidence 
adduced with respect t9 the Additional Charge and Specification. The 
evidence for the prosecution is as follows: 

During· the night of 28 August 1945, several officers' and men 
fran the air base at vtiich the accused was stationed I8.ided and searched 
a native hut in the nearby town of Tacloban,· Phillippine Islands.. (R. 
7, 17, 23, 36). The search was made for the purpose of finding Govem
meI,lt property and guns. No such property was found (R. 2J, 21). The 
officers wl:x> made the raid were ~jor Kelley, Captain Croltler, comnanding 
officer of the base and of the accused (R. ~). Second· Lieutenant Doyle, ' 
Provost Marshal (R. 7), and Warrant Officer Loyd, base legal officer (R. 
7, 36). The accused, a married mn, was discovered in a semi-clad 
condition in the hut with a young Filipino woman, Miss Fredesvinda R. 
Bana-ag, a nurse in the Phillipp:ine Anny, and there were some 12 or 14 
Filipinos in the dwelling, which consisted of two or three roans ·{R. 7, 
8, ill, 15, 19, 2J, 24, 29, 33, 36, .37, 76). As a result ot these events, 
the accused was taken into custody, restricted to his base (R. 9, 10), · 
and subsequently charged with wrongfully occupying a bedroom with a 
female not his wife (Specification and original Charge), of which Charge 
he ;,as ~cquitted in this trial. · · · · · 

Sometime after 28 August 1945, the .accused made a statement 
to Fir·st Lieutenant Culver, who occupied a tent with him, that "the men 
who raided Freddie's house on cne particular night had.better not 
appear in Tacloban alone'' (R. 33, 34). About a week following the raid 
and. during an investigation, Warrant Officer Loyd sent for the accused 
and asked him why he had not reported to the investigating officer 
that afternoon., as he had been instructed to do. The accused said he· 
thought the investigaticn was over and wanted to knovr what the investi
gating officer wanted. Mr. Loyd told him that .the investigating officer 
was going into town with him and interview several witnesses. The 
accus Erl th.en said: -11A.ren 1t you afraid for me to go into town?" Mr. 
Loyd asked 11Why?" Accused replierls "With my connections I might not 
come back, and if you and Lieutenant Doyle get in, you might not either" 
(R. 9, 12,.13). As the accused spoke these words to Mr. Loyd, he (the 
accused) assumed an unfriendly and hostile attitude, raising his voice 
and·scowling (R. 12, 13). 

Second Lieutenant Doyle, the Provost Mar~hal, testified· that 
on or about 2 September 1945, he went to the accused's tent ''to change 
his status of restriction to arrest, by order of the c.o.n (R. 37). 
The accused was sitting close to the entrance of his tent, alcng with 
Second Lieutenant Yeates and 11the houseboytt (R• .37., 41). The accused · 
bad a bolo or long knife shaving a cocoa.nut which he laid at his feet 
but cont:inued "fool:µig" with the cocQanut. The witness described the 
ensuing scene in .these wordsa "I approached him and I said., •Burton 
(the accused), I'm here to :inf~ you that the Commanding Officer has 
changed your restriction to arrest!. He' said nothing, and I said,.. . 

..... 
2 



1 If you'd ca.rA to read tte C1Y..irt-::.?.rtLs.l ~Iannal llil'Jer it, ·;;hy I have 
it h<Jre', c:.nd h"l eaid, 1Ko, that's unnecessary, I kr.ow w•w.t's going 
to he ,Jone'. I sa:..d, · "~'hs Com'1J.ncing 0ft.'5cer wishes that you do not 
t;o to any other places except the :1ess hall, t}1e latrine, and your 
(f.l:lrters. You're to spea.:c to n~ cr..c, have no visitors and r.ake no 
telephone calls'. He replied that he tad a for:qer date arran:;ed with 
·:;Lss :Sar,a-ag to CO"'e out to her, and I told him that he could have one 
of the otn.er lieutenants call ·,1~) "'nd cc:.r.cel the date. Then he made 
the ~tc.tement, 1You boys seam to be out to get rr.e 1 • I rrede so:ae state
ment to Vie e .. i'ect ttat I didn•.t see hmv he concluded that. I:1.:rine 
this tir.;e 11:: v;as still playing with the cocoanut, and Lieutenant Yeates 
was sittins.-there, and +.r.e three of' ,tr. were close together, and I was 
lookinz at all of t'.1E,m during the cor,versatlon, and then he said to ;,1c, 
'You'll never get this on a statement, but if 1-~jor Kelley, Captain 
Cr::,-.;::>:.:r-, J·.~r. Lo;yd, or yourself 0ver go :int.o the city of T"'cloban at 
night, I 111 see that. you have one of these bolos shoved through your 
2,ut 1 • '.:.'hen l::e mde some statement in words I don't ra1:.er.iber, and they 
were pretty sharp" (R. 37, 38). On another occasion, while the accused 
VA.s und dr arrest or restriction and Y1as in Second Lie1.1tmant Doylo 1 & 

offi.~c he told J)oyle tli.a.t 11 if the deal ever came through", it "Nouldn 1 t 
be wise for Doyle to go into t'Jlm (P.. 40) • 

.4. 1'he evidence for the defense is as follc;us: 

Second Lie11+,or,ant Yeates testified that on or about 5 September 
1945, he was prsssr.t in the tent with the P.ccused and their house½oy 
when -Second Li"!utencl.nt Doyle came over. and told the 9.cci.:s ed that he 
v:as 1J.P..c1 er arrest. The accused acknowledged .that he 'ffel.S under arrest 
and asked if 1-ie ·coo.ld see ·anyone and vra.s told 11no 11 (R. 92). The w:i.tness 
did not ranenber rearing the accused sd,;~ anytl::i.ng else and did not hear 
him say tm t IIYou won rt get this in a statement, bat if you, * * * * 
go into town, I'll see that one of my boys gets cne of _these throu~b 
you11 (P.. 92, 93). On cr0ss-e:x:a'i1irotion, Second Lieuten.:int Yestes testi
fied tr,a t_ vf!He !le Wci.S close enour_;h to hear a11d thin!c~ he .beard every
tbi112: that was said , the matter was none of his business, he paid no 
':l.ttention, arrl it W'd.S possible ttat somethinr, Vias said which he did 
not ~3w (R. 93). The same witness, later called as a witne:=;s by the 
court, testified that the accusGd and Second LieutenantiDoyle 11 said 
a fe'"lf other wordq 11 but he 11heard only sketches of it, and I don 1t !mow 
if that's correct or not" (P.. lOL:., 105). He also testified that 
aftervA.rcls he told Seconc. Lieutenant Doyle that he (Yeates) i'l3.S from 
another field, didn 1t know a.!l;,tbing about it, and d.idn 1t like to get 
mixed up in it (R. _104), which st"t.tement .ras confir:ned in substance by 
Second Lieutenant Doyle, called as a rebuttal witness by the prosecu
tion (R. 102, 103). 

Epifanj_o Caya.none, the houseboy, testified through an inter
preter that he·reT.embered the occasion when the Provost llirshal came 
to the tent and ta1Jced to the accused (P. •. 68, 69). He remembers only 
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• 

one thing, the Provost Marshal saying "under arrest". He hear<l the 
accused say only one word to the·Provost Marshal who "did not wait 
any laiger, he just r;ent away. 11 The accused -was not angry, he was 
in a good mood (R. 69). 

. The accused, having been advised of his rights as a witness, 
testified that he was restricted nto the area" on the day following 
his apprehension at Miss Bana-ag•s home and that on the occasion he 
was placed in arrest of quarters he did not tell Secaid Lieutenant Doyle 
that if he and other officers went into town, he (the accused)· would 
see that they would not come back, or words to tr.at effect (R. 51, 52). 
He does not remerri:>er whether he was using the bolo knife at the time; 
it was handy, however, and it is quite possible he could have been 
using it. · He categorically denied having nade any sort of threat to 
or against Captain Crowder, Second Lieutenant Doy-le, or Warrant Officer 
Loyd (R. 52, 64). He did ask Warrant Officer Loyd "if he -wasn't afraid 
if I went in to town * * * * I might not cane ba.ck. I also told him ;t£ 
Lieutmant Rocheleau (the investigating officer) ras going to talk to 
the people at the house it 1'i0uld be best if he brought in an interpreter 
because they didn't speak English" (R. 64). But. he did not make a 
.statement to the effect that something might happen to the three ?,rties 
if they went into town (R. 64). · 

The accused further testified that he was divorced fran his 
first wife, by ·whan he hid one c h!..ld, had rE111arried and had one child 
by his second and present ld:f'e (R. · 48, 55), that he senos $50.00 a 
month to rupport his first child and $250.00 a month to his second wife 
(R. 48, 55), and that his i:ay card Sf¥)ws his total mcnthly pay and 
allairances to be $417.0l (R. 66). He entered the Regular Army as a 
private on 7 February 1937, and served with the 35th Infantry arrl 11th 
Tank Company at Scofield Barracks, Hawaii, for about two and one-half 
yea.rs, attaining the grade of private fir~t class (R. 46). ·He re
enlisted in 1939· and served as Sergeant and Staff Sergeant with the 
144th Field .Artillery for approximately a year and a ralf when he ms 
transferred to the Air Corps (R. 46, 47). He became an aviation cadet 
and on 7 February 1944 was commissioned a Second Lieu.tenant with aero- · 
nautical rating of pilot (R. 47). He came overseas on 5 June 1944 
~d has been -with the ·Air Transport Command ever since (R. 47, 48). 
He has never had company punishment :oor been tried by cru~tial 
since he entered the miUtary service (R. 4$). He has had no tr01.ible 
with officers at his s!,ation am no one has complained about the per
formance of his duties .(R. 53). 

Captain Crowder, the accuser, testified that on 2 Septembe~ 
1945, 'When he preferred the original charges aga:inst the accused the 
i::rarge Sheet did not contain any allegations ar charges as to th~ 
accused threatening certain officers and that he (Captain Crowder) 
-was never asked to swear to or sign the A.dditional C-harge set out in 
the dharge ~heet (R. 87, BS, 89; Sp. and Add. Chg.). · 
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. . 
5. The accused was convicted of a violation of .Article of ·,1ar 

95 in that he did threaten his canma.nding officer, the base Provost 
Marshal, arrl the base legal officer, on or about the 5th day of 
September 1945, by usine .the following language 1 "If you go into 
town, I'll see that cne of my boys gets you and you won 1 t come back", 
or words to that effect. The evidence fully supports the. findings. 
of guilty. 

en the night of 28 !.ugust 1945, the accused ms discovered 
in a native Filipino hut in the town of Tacloban, Phillippine Isl.ands, 
in the company of one Miss Bana.-ag, a nurse in the Phillippine Army, 
and in the presence of some twelve or_ fourteen Filipinos who lived in , 
the two or three room hut. The accused vas thereafter restricted to 
his base am charged with wrongfully occupying a bedroan with a female 
not his wife, of which charge he was duly acquitted. 

It was during an investigation of the original Charge trat 
the accused committed the offense of which he now stands convicted. 
The ·evidence discloses a calculated attempt upon the part of the 
accused to ip.timidate Captain. Crowder, his ccxrunanding officer, Second 
Lieutenant Doyle, the Provost lbrshal, and Warrant Officer Loyd, 
base leg~l officer, :into abandcn:ing their efforts to complete investi 
gation of the orig:inal eharge. These two offieers and the warrant 
officer participated in the raid :in which the accused was apprehended. 
Thereafter the accused told his tent-mate that they "better not appear 
in Tacloban alanett and followed this up by telling Mr. Loyd, in sub
stance, that if he and Lieutenant Doyle went into 'town, they might not 
come back. When the Provost l&l.rshal appeared at the quarters of the 
accused ~ advised him that his status had been changed from restric
ticn to arrest, ·the accused told that officer, :in the presence of 
Second Lieutenant Yeates, that if he or the others ever went. into 
town, he (the accused) would see that a bolo knife was ."shoved thrrugh 
yru:r gu.t ·" 

The ccnclusion is :inescapable that the accused hope::i by these 
statements a~ su·ggestions to instill such apprehension or fear in the 
minds of these officers tl'Bt they: would terminate tpeir activities 

. directed toward the investigation of his alleged misconduct. The 
statE111ents disclose a willful attempt to obstruct the orderly process 
or military justice. Whether tho accused would have bem able to · 
effectuate his stated purpose to bring physical. ha.rm to these officers 
is innnaterial. His conduct was patently dish·onorable and disgraceful 
and unbeccming an officer and a gentleman. · 

The fact that captain Crow:l.er -.e.s not phy:sica~ present when 
the statement.swere made does·not affect the.character of the wrong. 
The torm 11threaten" as anploy:ed :in the Specification not ,only means 
"to :inspire with apprehension", 11to pranisa punishment, reprisal or 
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the like, to", but is also defined as meaning 11to utter threats against" 
(See Yarber;:y v. Commonwealth, Z72 SW 24, 26, ;n9 Ky. 15; Webster's 
New International Dictionary (1934)). The accused uttered the threat, 
specifically naming Captain Crowder, to the Provost M:l.rshal while the 
latter was engaged in the exercise of his official duty in advising 
the accused that he had b'3en placed in arrest 'of cparters. The state
ment was made in the presence of other military perscnnel an::I while ari 
official investigation was in progress. Under· such circumstances, a. 
direct and discreditable effect upon the military service to the preju
dice of goo:! ·Clr'der and discipline was fully accomplished, irrespective 
of the absence of one of the persons against whom the statement was 
directed. While there is a slight variance between the language attri-, 

.	buted to tho accused by the prosecution I s witnesses and the allegations 
of thA Specification, there is no material difference and the proof is 
sufficiently similar to the allegations to uphold the findings of · 
guilty as made. · 

The evidence and the charge sheet di~close that the accuser 
signed an'd swore to the original Charge and ·specification on 2 September 
1945 ~nd that thereafter the Additional Charge and Specification, 
alleging ccmutlssion of an offense. "on ar .about" 5 September 1945, were_ 
attached to the charge sheet below· the original Ch9.rge. The charge 
sheet was not resubmitted to the accuser to obta:in his oath thereto. 
The accused v.a.s acquitted of the original Charge an::I Specification and, 
convicted of the Additional Charge and Specification. It is apparent 
that the accused was ccnvicted of a charge an:l. its specification which, 
were neither signed by an accuser nor sworn to by him at any time. 
However, both the original and a.dditional Charge were duly referred 
for trial under date of 10 September '1945, the· accused was arraigned 
upon both Charges, and entered upon trial without voicing any objection 
thereto. The defense raised its objection m the second day of trial · 
after aJ.l of the evidence for the prosecution had been presented and 
near the close of the evidence for the defense. 

The failure to comply with that portion of Article of War 70 
providing that charges and specifioations must be sfgned under oath 
by a person subject to military.law was a procedural error only and 
did not affect the jurisdiction o.f the court (C~ 172002, Nickersm; 
Cl,~ 220625 Gentry; CM 22f)477, Floyd, 17 BR 149). Although counsel for 
the accused stated that he interposed objection based upon this error 
as soon as he and the accused had an opportunity to examine the 
original charge sheet and talk with the accuser (R. 91), nevertheless 
the objection was not timely mad.a. The charges were served upon the 
accused on 10 September 1945. ·Three days later the trial began and 
upon arraignment the accused Entered pleas;,; to the general issue 
'Without questioning the propriety of any pre-trial procedure. Clearly 
the accused was not surprised when confronted by the Additional. Charge. 
He knew exactly what he was cii.arged with :and he made a vir;orous defense 
thereto. Belatedly he learned of the failure of the accuser to sign · 
and swear to the Additional Charge and its Specification and undertook 
to take advantage ·thereof'. Un:ier all the circumstances, the error 
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canplained of.did not injuriously affect the substantial rights of the 
·accused within the meaning of Artie le of War 37. 

6•. War Department records show that the accused is 25. years of 
age and married. He completed eleven grades but did not graduate from 
high school. He served in enlisted status in the Regular Army from 
13 February 1937 to 8 September 1939 and from 17 August 1940 to 7 
February 1944, upon "ltlich latter date he was discharged to accept a 
commission in the Anny of the United States. He was immediately• 
ordered to active duty as a Second Lieutenant, A.ir Corps. 

7. The court was legally constituted and had jurisdiction of the 
accused and the offenses charged. No errors injuriously affecting the 
substantial rights of the accused lll3re committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings and the sentence and to warrant 
coofirrration thereof. Dismissal is mandatory under Article of War 95. 

Judge Advocate. 
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WAR mPAR'IYENT 
A;rmy Service Forces 

(33)In the Office of The Jwge Advocate General 

Washington 25, n. C. 


SPJGH-CM 288952 

UNITED STATES 	 ) AIR TRANSPORl' OOWlAND 
) VEST CO.AST WING, PACIFIC DIVISION 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant ALIERT L. ) Hamilton Field, califonµ.a, 
ANDERSON (0-781756) and Second ) 12 Spptember 1945. Dismissal, 

. Ueutenant RICHARD BARTHOID- ) . total: forfeitures. 

MEW, JR. (0-762212), both Air ) 

Corps. ) 


OPINION of the BOARD OF JEVIEW 
T.APPY, GAUBJELL and TJEVETHAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officers named above and su't:mits this, its opinion, to The 
Judge Advocate General. 

2. The accused 1181'8 jointly tried upon the follawing Charges and 
Specifications 1 

CHARGE I1 Violation of the 93d ,Article of war. 

Specification l: In that Second Lieutenant Albert L • .Ander
son, Transient, Port of Aerial Embarkation, 1503d J:rrq 
Air Forces Base Unit, West Coast 111.ng, Pacific Division, 
Air Transport Command., and Second Lieutenant Richard Bar
tholomew, Jr• ., Transient., Port of Aerial. Embarkation, 
1503d ~ Air Forces Base Unit~ y;st Coast W1ng., Pacific 
Division, Air Transport Command, acting jotntl;y and in 
pul'.Suance of a COII111on intent., did., at San Rafael, Cali 
fornia, on or about 18 August 1945., unlawfully enter the 
store of Salvatore A. orru., ldth intent to commit a 
criminal offense., to 'Wit., larcen;y therein. 

Specification 21 In that Second Lieutenant Albert L. Ander
son***, and Second Lieutenant Richard Bartholomew, Jr•., 
* * *, acting jointly and in pursuance of-a common intent., 
did., at San Rafael, Ca1ifornia, on or about 18 August 1945, 
feloniously take., steal, and carry .3 bottles of 'three 
Feathers 11biskey, value of about t,4..05 each, of a total· 
value of about $12.15, the property of Salvatore A. Orru. 
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CHARGE n: Violation ot the 96th Article ot war. 

Specitication: In that Second Lieutenant Albert L. Ander
son, * * *, and Secolld Lieutenant Richard Bartholo
mew,· Jr., * * *, acting jointly and in pursuance o:t a 
camnon intent, did, at San Rafael, Calitornia, on or 
about 18 J,ug11st 1945, 'Willf'ull;r, wrongfully, and un
la:wfw.l:y destroy a 'Window, value about $29.90, propert7 
o:t Salvatore J.. orru. 

Each accused pleaded guilt7 to, and was fOtllld guilt7 o:t, all Charges and 
Specitications. No evidence o!'· previous· convictions was introduced as 
to eitber accused. Each accused was sentenced to dismissal and total :tor
:teitures. 1118 reviewing authority approved the sentences and :tornarded 
the record o:t trial for action under Article o:t War ,48. 

3. ~ prosecution introduced evidence to show that Salvatore .&. 
Orru. operated a wholesale liquor store at 710 Fourth Street, San na:t'ael, 
cali!ornia, o"Ver a period or time including 18 J)lgust 1945. :Yr. 0rru 
had living quarters in the rear o:t his store which he occupied. About 
1130 a.m. on 18 August 1945, Mr. Orru heard the sound of glass shattering 
and arising he discovered that the show 11:i.ndow in t,he front of' his store 
was broken and that three bottles or Three Feathers liquor which had been 
on a shelf in the showwl.ndow mre missing. These bottles could have been 
removed hr mere~ reaching through the shattered window glass. Each bot
tle held a fifth of a gallon or liquor and sold for $4.05 (R. 8, 9, 12). 
Mr. Orru had given no one pennission to break the window or to take these 
bottles o:t liquor (R. 11). 

Gerald L. Reinhardt, a taxicab driver, was in front of a cab 
s~ at 826 Fourth Street about la30 a.:m. on 18 August 1945 and hearing 
a window break he looked down the street and saw two men in khaki trousers 
who 1181'8 running. The 'Window he heard break was the one in Orru ts Liquor 
Store (R. 131 14). 

Soon thereafter, City Police Officer Charles J. Chiesa and 
Private John D. OUtzen, a military policeman, llho •re on radio car 
patrol received a call and drove to Orru' s store where they found the 
front show 1d.ndow broken (R. 15, 17, 18) • Cruising for suspects they 
came upon the two accused walking s_guth on u.s. Highway 101. Accused 
.Anderson bad two bottles o! '.lhree Feathers liquor in his possession 1'hile 
acco.sed Bartholanew bad one. Although they at first insisted they had 
purchased the liquor, soon thereafter one or the accused admitted that 
they had broken the 11indow and t~ken it. '.Ille other accused heard this 
statement made and did not deny it (R. 15, 16, 19-22). Both accused were 
cooperati~ ldth the authorities (R. 24). Although they had the odor of 
alcohol about them, Qrl.esa and OUtzen did not believe either o!' them was 
drunk because their gaits 118re steacy and their eyes and voices 11ere · 
clear and noi,nal (R. l{f, 22). 



The accused paid for the repair of the. show 'Window and also paid 
Mr. Orru M additional $25 in sattle:roont of all other damages (R. 9, 10; 
Pros. Ex. 1). This proved satisfactory to Mr. Orru 11tlo entertained no 
desire to prosecute the accused criminally (R. ll). .. 

4. Understanding their rights a~ 1d.tnesses each of the accused 
elected to make an unS1f0rn statement. Accused Anderson made the follo1d.l':g 
statements 

"I was exuberant over the peace with Japan and we 

ware laying around here for quite a llhi.le. Our orders 

1181"8 cancelled once and we didn't know ii' we wre going 

overseas, or 'What ns going on. 'When 118 heard llhat had 

happened we 1'8nt out and had a party and committed some 

rather foolish acts and I'm ready to accept punishment. 


"My" a1vilian record is clean and my Army- record is 

clean. except for one 104 11hich is not in our records. 


•rt was a silly thing to do and I know it.n 

Accu.sed Bartholomew• s statement was as f ollo11S: 

•In effect m:f' statement is approximately the same 
. as Lieutenant .A.nderson•s. We "Were both exuberant over 

the fact the nr was owr and 1ll!t ,vere going to ship, so 

it was our idea to have a party-. It 1t'Ould probably' be 

the last party- he re, so 1f8 'ffllnt to t olfll and got drunk 

and did a very stupid, foolish thing while under the in

nuence of liquor. I realize that and I 118Jlt to take ,iq 

punishment tor it. · 


111,!y record in the Arlir3' has all been good. I've been 
· in the Arm:y quite a 'While and I feel that I lmoll' the duties 
of a soldier and the obligations, e SF9c1ally- ot an officer.• 

5. Attached to the record ot trial. is a letter dated September 12, 
1945, from the District Attorney of Marin County, San. Rafael, California, 
mi.ch contains the i'olloll'ini observations relative to the accused and 
their of'fenses, v.tz 1 

•.A.t ·the time this matter was called to our attention, 
1118 had no choice but to pre.fer charges of burglary- against 
them in this county. Upon .t'urther consideration of the 
case, 1118 believe that• are justified in redommending con
sideration of their cases to the end that these men 1dll 

.not be given dishonorable discharges f'l'om the service. lit 
' do not condone acts of. this Jaind but recognize the tact 

that the of.tenses were committed "llhen our civilian popu

lation was guilty of even worse depredations and 118 feel ~ 
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that the conduct ot these two ·men might haw been pranpted 

by a good deal of misguided c1v1lla.n pt97choloa. It is,· 

theretor:e <>'11" reccmmendation that ew17 possible leniency 

be granted to these men so that the)" can enter ciT.Lllan 

ll!'e 1dth a leH eevere penalt7. • haw dlacuased this 

matter 11'1.th the Qd.et or Police o! San Rafael and he bu 

authorized ua to make this etatement• 


.6. Housebrea!d.ng 11 tmla11full.y- entering another's btdJd1ng 111th 
intent to camnit a cr1m1naJ offense therein (l4CK, 1928, par. 149!.). b 
entry of aey part or the body', even a finger, is 19Utt1cient to constitute 
an "entering" (MCJ,1, 1928, par. 1495!). J.ccuaeds• pleas of guilt,' plus 
the evidence offered by the prosecution abundantly- IIUStaiDe the court's 
findings of gu.ilt;r of Speciticationl or dlarge I. 

The court•• findings ot guilt)" of Specitication 2 or Charge I 
are also sustained by the proncution1 s evidence and the accuseds• pleas 
o! guilty. '!'he larceq charged in th11 specUication 11&8 the 11 cr1a1nal 
offense" accueed •re charged with intending under Specification l or 
ct.large I. Since the evidence .tull;r established C011111.1al1cn o1' the larceny
it was appropri&te to allegait in a aeparate spac11'1cat1cm u an orteme 
separate and diatinct_ from the housebreald.ng (JD(, 1928, par. 14~. 

' 
Prosecution'• e'ri.dence al.10 e1tablilbe1 ccaieaion of the 'lll'Ong• 

tuJ. destnction of the show 'Window 1n Orru' • liqaor et.ore aa alleged 1n. 
the Specification or Charge n. Such inte~1onal.$11truct.1on or ·private 
propert;y ii clearly' conduct dilcredit.able to the Jlilltl.1'7 Nnice and 
violative ·of Article o.t 1llr 96. S1noe a breald.na 11 not an e1aential ele-· 
ment of the of'f'enae o.t houaebreald.ng it did not constitute ezq multipli 
cation of charge• to allege thi1 o!fenae ot de~ t.he store 'W1ndo,r 
in addition to the o.t!ense ·ot houaebnaldng. · 

· · _ 7. .Accused .Anderson 1a 24 ,-ar• ot age. 1llr l'.>epartaent recordJI 
· indicate that he 11 marrad and a high sc~ool graduate. 1'!,:,a !lo-mnber 
1940 to l!arch 1943 be 110rked. u a helper macb:1 n11it and apprentice mach
inist at the •are Iil.&nd lia'Ty' Yard. cm 25 Karch 1943 .be entered militar.r 
serrlce. He eerwd u an air cadet from .3 September 1943 to 'Z7. June 1944 
11hen he wu c~saioned & second lieutenant nth the rating ot pilot. 

J.cmeed Bartholcaew 1a 2.3 ,aars' of age. 1far Dapartment recorda 

indicate that he 11 a high school graduate. He entered llilltar;r aervice 

as an air cadet on 22 .Jpril 1943 and on 5 Deoube.Jt·l943 be •• commia

sioned a second lieutenam 1d.th the rating o! plle>t. : 


.,.: .. ' 
•t·· 

8. The court ira.1 legal.l)" constituted and had.,:Jurisdiction o.t. both 

accused and of the of.ten••• '.No errors injurioualr at.tecting t,he}iub

atantial r.1.ghts of the acCUHd.1Mre · committed during the tr.Lal. ·_:t,h· the 

opinion of the Board of BIT.Lew 'the record of tr.1.al ill legally' suf#,cient 


. ~:.:,· ·:. ·.. ... 

4 
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. to support the findings of gullt7 and the sentence and to warrant eon
fimatiOn of the sentence. The sentence imposed is authorized upon . 
conviction of a violation of either Article of war 93 or Article of liar 96. 

Judge Advocate 

s 




SPJGH - CM 288952 lat Ind 

NOV 2 I 194oHq AEF, JAGO, Washington 25, D. C. 

TO: The ~cretary- of war 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial· and the 
opinion of the Board of Review in the case of Second Lieutenant Albert L. 
Anderson (0-781756), and Second Lieutenant Richard Bartholomew, Jr. 
(0-762212), both Air o:,rps. 

2. Upon joint trial by general court-martial each accused pleaded 
guilty to, and was found guilty of, (a) housebreaking in violation of 
Article of War 93; (b) larceny of three bottles of Three Feathers Tmisl<ey 

·or a total value of $12.15 in violation of Article of War 93; and (c) 
willfully and unlaw.fully destroying a window :valued at $29.90 in vio
lation of Article of War 96. Each accused was sentenced to dismissal and 
total forfeitures. The reviewing authority approved the sentences and· 
forwarded the re cord of trial for action pursuant to Article of war 48. 

3. A summary of the evidence may be found in the accompanying 

opinion of the Board of Review. '!he Bla.rd is of the opinion that the 

record of trial is legally sufficient to support the findings of guilty 

and the sentence and to warrant confi:nnation of the sentence. I concur 


· in that opinion. About l :30 a.m., 18 August 1945, soon after victory 
over Japan had· been achieved, the accused, 'Who had been drinld.ng but 
were not drunk, broke the glass of the front show window of a liquor store 
located in san Rafael, California, and extracted three bottles of Three 
Feathers liquor from the show 'Window, They were apprehended soon after 
walking along a highway with the 1:?ot.tles in their possession. . Payment 
has been made for all damages occasioned by their conduct. ;ct ,appears 
£ran a letter of the District Attorney for Marin County, sa.n Rafael, 
california, that accuseds I acts were committed at a t:ll!le 'When the civil 
ian population of that county ,vere guilty of even 'WOrse depredations com-. 

· mitted during the hysteria of excitement produced by our victory owr 
Japan. It is quite apparent that the general atmosphere of unrestrained 
celebration contributed substantially to induce the accused to commit 
these offenses. '!he Di.strict Attorrey for Marin County and th.e Chief' 
of Police of San Rafael both recommend that leniency be accorded the 
accused to reduce their penalty to something less than dismissal. 

:rn·view of the ;foregoing, I recommend.that the sentence, as to each 
accused, be confirmed but commuted to·a reprimand and forfeiture; o:f' 
pay of $50 per month for three months, and that the sentence as thus com
muted be carried into execution. 

· 4. Consideration has been given to a letter :f'rom Mr. and Mrs. 

Ricluµ'd Bartholomew; dated 7 October 1945, urging elem.ency in behalf of' 

accused Bartholomew. 
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;. Inclosed is a form of action designed to carr,y the abo~ recom
mendation into effect, should such recommendation meet w.Lth your approval. 

.'.3 Incls 	 THOUS H. Gm:EN 
l. 	Record of trial Brigadier General, U.S.A. · 
2. 	Fenn of action Acting The Judge Advocate General 
,'.3. 	 Cpy of ltr fr Mr. & 


Mrs. R. Bartholomew 

dated 10-7-45 


( Sentence as to each accused, confirmed but commuted to a reprimand 
and for!eiture oft so. pay per month for three 11\0nths. OOH) 4'1"/, sU:eo 194S). 

2 





lWt DJ!PARTJID'f 
(41)Jnq Servioe Foro.. 

In the O!'tioe ot The Judge Advooate General 
W'uhingt;on, D~ c•. 

SPJGX • ·CK 29002& 

tJ'IIfBD 8!.A.!&S 

.Second LS.euteua11 MERVI1I 
J. BUBB.AIX (¢•2078"1), 

18 OCT 1945 

mIRD .A.IR ~ROE 

!rial by' G.c.x., oonnu4 a.11 
Gultpon J,r,q JJ.r Field., Gu.lt• 
pon, JB.uiHippi, 21 Sep11~ 

. 1945. Dind.11&1 • 
.Air Corpa. ) 

~••• a ••~•-••-•-•-•-••••-••-•-•-• 

OPllIOll of the BQAllD OF REVlllf 

LlJCXIE, )l)YSB ud WillJO, .Judge .A.dvooa.tea • 


. . -·----··· ---~--------·
1. '!'he Boe.rel of Revi... hu examined the reoord of trial in the eue · 

ot tbe ottioer named. abOTe &ncl aulmai118 ilhia, ita opinion, to !he Judge . 
A4Tooat• Gemral. · ... 

2. f.bt aooued. wu tried. upon the following Ch&rg•• -am .Speoiti• 
11iOJ111 ' 

CI:IARGB Ia Violation. ot the 6lai. Artiole ot War. 

Speoitiodiona Iu that SeoOlld L1euteDan1s lfenin J. Burba.Dk, · 
Squadron s, 828th AAP Bu·• tbit (ccrs (nm)). did, wUhoU'tl 
proper leave a'baen:b himaelt troa bi.a erg&D11aUon a.'\ 

·Gultpon J.:my- J.ir Field., Gul.tport, Mtuiuippi, troa abotn 
27 .A.ugua11 19'& t~ uon zo .Allgu11_ 194&. · 

CRA.:RGE IIa · Violation er the 96th Artiel• of War • 
. f' : 


. I . 

Speoitioatioz,, 11 In that Seoond Lieutenant Merdn J. Burbank, 

• • •, did, a'I; Gulfpon .Arrq Air Field., Gultpon, 16.Hiadppi, 
on or a.'bo'llt 81 Jul.7 1945, borrow the aua ot One Dm4red. Dollar• 
($100.00) troa aA enl11ted ma.n, 'h-'ld11a Serg•a= Otto B. 
Saom•n~ . to the preju41oe ot good order and ailitaq 411
•iplim. · 

Speoitioation. 21 Iu tbat Seoom. Li•~ Mini.A J. Bvltulc, 
• • •, 414, ail Gultpon Az'q Air. fteld,~ Qiltpon, lf1Hiuipp1, 
on. or ·about $1 Jul.7 1946, borrow the 8\1.1. ot henv Dollan 
(tzo.oo·) tram an enli1ted :man, to-wit I Serg•a=. Bar17 & 

· . Riob&rdaon~ to 1lhe prejl141oe ot geo4 order am ,Jld.litvy . 
d.11oiplim. · • 

SpeoiftM.tioa la Ia till.'\ S.oom. u-....... Jltrrill. J. Barb&Zllc,
,. 
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•••,did, at Gulfport Army Air Field, Gulfport, 
Misaiuipp1, on or about 5 August 1945. borrow the aum 
of Ttrenty Dolls.rs ($20.00) from an eillietsd ma.n, to-wita 
Sergeant Lees. LOveland, then Corporal, to the prejudice 
ot good order and military discipline. 

Speoif"ioa.tion 4a In that Second Lieutenant Mervin J. Burbank., 
•••,did, at Gulfport, Miasiaaippi, on or about 21 August 
1946, with intent to defraud, wrongfully and unl9.wful.ly make 
and utter to Jonea Brothers Drug Co•• Ino., a certain oheok 
in words and figures a.a followa a 

No.-------
Gulfport, N.1.ss., 21 August 1946 

PAY TO TEE 
ORDER OF CASH $20.00 

fi 
Twenty & No/100--------------------------- DOLLARS 

/•/ Ven1.n J. Burbank 
To HANCOCK BANK 

GULFPORT, MISS. 

e.ni by mea.na thereof did fraudulenj.ly ob~ain from tha aaid 
Jone• Brothers Drug Company-, Guli'port, Miasiaaippi, the aum 
of $20.00, he the add Second Ueutene.nt Mervin J. Burba.Dk 
then well lr:nO"Wing that he did not have and not intending 
that he ahould have any aooount with the Hancock Bank of 
Guli'port, Mi.uiaaippi, for the p~nt of aa.id oheolc. 

NCY.rE1 Speoiticationa 6 to 11 inoluahe a.re identio&l in form 
with Speoifioa.tion 4 except aa to date, amount, orge..niiation 
defrauded and bank on lridoh drom,· which variations are u 
follon1 

Spec. ~ .Amount Orfianiu.tion Defrauded Ban1c on whioh drawn 

6 24 Aug 1946 
6 27 Aug 1945 
7 26 Jul 1946 
8 21 Aug 1945 
9 22 A.Ug 1945 
10 22 Aug 1945 
11 24 Aug 1946 

$20.00 
6.00 

60.00 
20.00 
:so.oo 
20.00 
20.00 

.A.rtoraf't Studio• 

Artcratt Studios 

Hanoook Ba.nk Fa.oility 

See. View. Ino. 

Sea. Vi•, Ino. 

Sea View, Ino. 

H. G. Hill Store 

Ianoock Banlc 
Hanoook Bank: 

J.,iveatook National Bank 
Hancock Bank 
H&noook Bank 
Jlu:l.ooolc Bank 
Hancock Bt.nlc 

He pleaded guilty to Specitio-..tion 1, Cha.rge I, except tM wor4 •21• 
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aubstituti~ therefor •29•, and pleaded guilty to Charge I tJlCl to Charge 
II a.lid all of 1ta apeoii'1oat1ou J and wu tound guilty ot Sp·eoitioaticm 
1, Charge I, except the word •27•, aubatituting therefor "29•, and guilty 
ot Charge I, am of Charge II .&ll4 all ot it. specif'ioatiom •. Bo end.nee 
wu introduced ot azq pretloua oonrlotion. Be wu sentenced to b• die• 
mined the sertloe. flle retlewing authorit;r apprond ti. Hntenoe am 
terwarded the record ot trial tor action under .Art1ole ot War ,a. 

8. For the prouoution.. 

A duly authenticated utra.ot copy of the morning report et 

Squadron 8, 828th J:nq Air Foroea Bue tJm.t (CCTS (VHB)),oont&in1Bg 

entriN ahcnriilg aooused. u a'bunt without leave trom hi• organiutioa 

tro• 0700 hour• ~ 21 Allgust 1946 to 151& hours on SO ..!Jlguat 1945, 

was illtroduee4 _into ertdenoe without o'bjenion (R. is, Proa. k. 1). 


On 81 Ju17 1946 acouaed bonow-ed tlOO from S.rgeant Otto E. 
Saolcnan (R. U). On the •a.me date he 'borrowed 120 from Sergeant, then 

. Corporal, Harey E. lliohard•on (R. 15 ). On 6 .!Jlgut 1945 aooused. borrond 
$20 troa Sergeant, then Corporal, Lee s. Lovelt.XM! (R. 16 ). .Ul the loam 
were made at the request ot accused and were subaequenl7 repaid (R. H, · 
16,16). Ee.oh ot the three enlieted men, u well u aoou11ed, wa.a a member 
ot Crn 1$0 (R. 14,16,16). · 

On or about 21 .A.uguat 1945 a olerlc at Jonea Brothen Drug 
Comp&Jl1', Gulfport, lQ.uie-dppi, euhed a: oheolc in the anoum; ot $20 
for aoouaed (R. 17, Pros. EE. 28). On 26 August and again on 21 ~t 
1945 the manager ot J.rton.f't Studio, Gulfport, ldsaiadppi, ouhed oheob 
in the •• ot $20 am ts re1peotivel7, tor aooued (li.- 11,18, Proa. Eu. 
f,5,6). On 26 July 1945·the Hancock BaDk Faoility', Gulfport, l!1••1••1pp1. 
oashed.-a draft in the am~ $60 tor aooued (R. 18, Proa. Eu. T,8). 

. On 21 August 1946 the Sea Vi•, Im., Biloxi; Mi,Hiadppi, ouhed. a oheok 
· in the aum ot $20, and on 22 August 11MS ouhed wo additional oheob 
in the amount• or $30 am $20, reapeotivel7, tor aeouaed (R. 19, Proa. 
Exa. 9,10,11.12). QQ 2f .A.uguat 1945 the_ an.ager ot H. G. Bill Stores, 
Gulfport, lli.H1Hipp1, •okayed" and one ot the •g1r1t• oubecl a oheok 
in the a:mowit et $20 tor aoou~ (R. 19,20, Prot. Eu •. lS,1'). Ea.oh 
ot the oheolca in question wu · aigmd. b.r a.ooued. and. eaoh wu drawn on 
the Hanooolc Ban.le, Gulfport, Jfiaduippi (Proa. J:Ea. 4.,9,11). the draft 
wu dgned. 117 aeouaed a.n4 wu drawn on the Liveatoolc National Bank, Sioux 
City, Ion (Pna. Ea:. T).' IA ...oh iutanoe he received in ouh the am.ouat 
tor which the 1nat"11D19nt wu d.ralm. .All the oheak:s am the draft were 
pl•o•d in proper ohamlel• tor oolleoi;io.u and were returned..lUlp&icl (Proa. 
EQ. 2,4,7,t,lS). It wu aUpulated '\ha~ it the 'rioe•preaident ot the 
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Hancock BeJlk were preaen1J he 1r0uld teatif',r there wu no: acoo1mt in the 
Hanoook Ba.nlc in the name ot aooued (R. 20, Pro•. k. 15). It wu · 
stipulated that it the ouhier ot the Liveatock Bt.tional Bank were prHent 
he would teatify that the acooUJtb •u1d by• Mervin J. Burba.Dk had been 
oloaed prior to the receipt or the draft in queation (R. 20, Proa. Ex. 16 ). 
Restitution in tull tor ea.oh oheok am draft waa made on 12 September 
19i6 by~ in ouh (Proa. ED. 2,4,'1,9,13). ' ' 

J.. voluntary written atatemen ade b;r aocued to the inveatigat!Jlg 
officer on 5 September 1945 waa admitted in nidenoe without objeo'1on.. 
thll ata.tement ma:r be 1UJIIJIW"i&ed u toll••• · While in Sioux City he be
oame indebted in the amount ot 1250 through gambling at the ottioera• 
Club. In an ettort· to raiae this mone7 he oontilmed gambling a.nd upon 
arri'rlng at Guli'pon J,;nq J..1r Field he beoame more involTIHl. In order to 
take care of some gambling obligt.tiona inovred at Gultport·~ .lir Fielcl 
he borrowed moDty from the three enlisted men m.mecl in Speoiti•tiolil 1. 
2 and S ot Charge II. He continued to.beooae more innlved tim.nciall.7 
and u a result wrote the oheokl deaoribed in Speoitioationa , through 
11 of Charge II. At the time he wrote the ohecb he did not have an 
account in the l:Janoook Bank, but he iutelllle4 to get the oheob •atra.1 gh1umed. 
out the tirat of the month.• He attended olu1e1 on 2'1 AugQlt 194&, had the 
da.y oft on 28 Augult lff&, and wu abHnt trom the field onq on 2i Aug,i1t. 
1945 (R. 21,22, Pro•• ~. l'T). . . . . 

4. For the defense. 

Staff Sergeant John H. CVtil teatitied that· he ,..... ohiet acWule 
oler:t and wu the nonoommiaaioned officer in oharge ot •tudent reoorda. u
oording to the attendanoe reoorda and th• tra.ining aohedule a.ooued wu . 
preaent tor hil uaigned dutiH on 27 J.uguat 194& and had the dq ott on 28 
.Allgust 1945, having no. aoheduled du.tie• to pertora on the latter da.7 (R. 
23-26, Det. ED. A,B,C). . . • . 

Accused, after 'bebg appruecl of hia right• u a wi tue.. , elected 
to teatify under oa.th (R. 27). l:le rei'\en.ted in aubltmoe the •t&tement 
made by him to the investigating ottioer. In addition he 1ta.ted he wu 

· 	25 year• of age, 11&rried, and ha.a oue ohild. On the night ot 21 .uiguat 
1946 he lett Gulfport J.nq Air ll'J.elcl and went to N• Orleana tor the purpoae 
o~ endeavoring 'bo rain fund.I to oonr h11 1Ddebtecme11. It wu hi• inten
tion to return on 28 Allguat 1946, bub, owing, to the neoe11it, ot haTiag to 
rtait a ba.nk the aext morning, he •t1gured it would be worth (h18) while 
to take (hia) ohano" on that e:nra. cl&J to aee it (he) oould noil raise 'l;!w
moner• (R. 29,~0). He had previously- attempted. to borrow $600 trom. the 
:mmter Watioll&l Ba.nlc in Te:u.a to 'l;ake oare of his indebtedneu, 'but had . 
been adviaed 16 Auguat 1946 ot i-u retuaal to -.lte the loan wing to a 
a oha:Dg• in ita polioy. All the. oheob he wrote were a direct result ot 
hi• gambling and have all 'been paid ott. l:le had no intention to cletraud. 
the partiea who oaahed hi• oheokl and ibteioded to JD&ke .'l;heae oheob •good• 
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by the first 	of the month (R. 28•33). 

First Lieutenant Frank S. Yancey, CoJIUD8nder ot Crew UO, testified 

th&t aoouaed wu the na.viga.tor of Crew UOJ that aoouaed perfor:ned hia dutiee 

•veey good 9 J 	 that he got along with the other members of the orew and worked 
'!ha.rmonioual;y• 	u a member of the orew (R. 34)• 


. 

6. .A.oouud'a ple& of guilty ot a.baenoe without leave trom. 29 Augll8t 


to 30 August 1945.ooupled with the morning report entries and his testimolJ1' 

ot record, oonoluaivaly shawl hia guilt ot abaenoe without leave tor this 

period as tound 'by the oourt. 


Speoiticationa 1. 2 and I of Charge II allege that on three oo•a.

aiona a.ooused borrowed money trom. enlilted men •to the prejudice ot good 

order a1ld military diaoipline• in violation of .A.rtiole ot War 96. m.1 

pltu .·ot guilty. together wit4 the evidence presented b;y the prosecution, 


·establish. , beyo:ad doubt hia guilt ot the o~uion ot the offenses u 
alleged. Eaoh ot the loans wu nwle at the request of a.oouaed and wt.a ma.de 
from an enlisted man who wu a. member .of the same orn u a.oouaed. It ii 
prejudioia.l to good order and mili ta.:ry diaoipl;ne tor an of.fioer to borrow 
money from enlisted men ot his organisation (CY 246503, Maeef). 'fhe obl1• . 
ga.tion that tlow1 from indebtednesa to a subordinate tena:ito weaken authorii;y'J 
it oan beoome the oa.uae of improper favora it impairs the integrity' ot re
quired. rela.tionahip1 (CM 230736, Delbrooka II Bull.· JA.G, April 1843, p. 1'4)•. 

Specitioa.tiona, through 11, Charge II, allege that the aoou1ed 
did with intent to detraud, make e.Dd utter Hven ohecb and one 4rt.fi, well 
knowing that he did no'b have and. :not intending 'bha.t he 1hould. have t.D1' 
aooount with the bank on whioh the oheok1 and the drt.fi were drawn tor 
their payment. .Acoua eel' a pleas ot guilt7 and the evideno• prea ented. 'b7 
the proaeoution 1hff, that the aoouaed did on the d.atea, to the bul1ne11 
finu, and in the 1111.0W1tl alleged, g1Te· Hnn worthle11 oheokl and one 
dra.tt. in exchange for oaahJ that all ot the oheokl and the drt.i'~ were 
dra.wn on ba.Jlk:1 in whioh he had no aooowit tor the P•11Hn~ ot aq ot theaJ 
t.DCl that he knew ha did aot have and did no1. inten4 that he should. have 
~ aoo0W1t tor that purpou•. I1s wu a tt.ir ·a:ad reuonable interenoe tor. 
the oourt to tin.d. from these oiroumatanoe, that the aocuud intended to 
detram the organizations from. which he obtained the ouh. While aocuaed•1 
denial tha.t he im;ended to defraud mq be inoonahtent with hil pleu ot 
guilt;y, inn• ot the testimoey presented by the proseoution and aoouaed'• 
01t'D. admiuions, the evidence was 10 compelling the oourt wu olearly justified 
in finding aoouaed guilty ot the otteuea a.a alleged. It ii ot oour1e well 
established that restitution doe1 not condone the ofteme, (CM 280997. 
Newman). . 

6. War Department reoorda disclose tha.t thia ottioer ii 25 791.ra ot 
a.ge, 1a married, ,and 1a a high aohool graduate. ID. oinl Ute ho wu em
ployed tor approximattl;y ,.172 yeara u a aale1 :manager ot a orn eniaged 
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in the aale of maguins eubaoriptions and YU fer 1-1/2 year• emplo7ed 
a.e a. coet a.ooountant ot an a.irora.tt OODlPU\Y'• He entered the eervioe on 
28 August 1943 and upon oCl!lpletion ot training u an uiation oadet. 1l'U 

oommiaaioned a tempon.17 ••com lieutenant·in the~ ot the United 
Sta.tea on 9 December 194'. 

7. The court wu lega.11.y oonatituted and had juriadiotion ot the ao
oua ed and the oftensea. No errora injurioual;y atteoting the aubata.ntia.l 
right, of the a.oouaed were oommitted by the court during the 'trial. In 
the opinion of the Boa.rd ot Review the .record ot 1.ria.1 1a legally aut.f'ioient 
to support the findings and the eentence and to warrant confirmation ot ~• 
aentence. Diamiual 1a authorized upon oonrlcti.on ot a nolation ot .Article 
of Wa.r 61 or 96. ' 
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SPJ'GK - CM 290025. 	 lat Ind 

~ ASF. JAGO. Washington 25• D. c. 

TO• The ·secretary ot Wa.r 

1. Pursuant to Executive Order No. 9556• dated May 26, 1946. there 

a.re transmitted herewith tor your a.ct ion the record ot trial a.nd the 

opinion ot the Boa.rd ot Review in the oa.ae ot Seoo:cd Ueutena.nt Mervin 

J. Burba.nk (0-2078431)• .Air Corps. 	 · 

2. Upon trial by general oourt-ciartia.l th11 otficer pleaded guilty 
to and wa.s tound guilty ot absence without lea.n for one day in "riolation 
ot Article of War 61 (Specification ot Cha.rge I)J ot borrowing money from 
three enlisted men of his organization (Specifications 1. 2 ands. Cha.rge 
II). and ot writing eeven worthlou cheoks and one dr&tt with intent to 
defraud (Specifications 4 through 11, Cha.rge II), all in 'Vi.olation ot Article 
of War 96. There waa no e'Vi.denoe ot ~ pre'Vi.ous · oon'ri.ction. He waa 1entenced 
to be dismiued the eer'Vi.oe. the renewing authority approved the sentence 
and forwarded the record ot tria.l for action ullder Article ot War 48. 

3. A 1ummary ot·the e'Vi.denee may be found in the accomp~ng opinion 
of' the Boa.rd ot Review. I oonour in the opinion of the Board that the record 
of' trial ia legally auttioient to support the tin.cling, and 1entenoe a.Di to 
warrant confirmation thereof. 

Acouaed wu absent without leave from hia organisation trom 29 

August to 30 August 1945. ~ borrowed money amounting to $140 ·trom three 

enliated -men, member, of' the aame crew to whioh aocuHd belonged, a.11 ot 

whom were aubaequentl,- repaid. Between 26 July. and 27 August 1945 he drew 

seven oheokl and one dra.tt in the total amount ot tiss.oo on banks in whioh 


.... 	 he had no account. Each ot the inatnmienta wu presented to a bu1ine11 tirm 
and in ea.ch inst&noe he received in ouh the amount tor which the inatrum.ent 
wu drawn. Restitution in tull tor the draft a.nd all of th. ohecka wu :made 
aubsequent to the dra.tting ot charges but prior w their reference tor trial. 
In explanation ot hia improper conduct, accused claimed tha.t he had beoome 
ti:nanoially involved u a re&ult ot gambling lo11ea, and that he intended 
to make good &11 ot. the oheolcs which he had iuued "by the firat of' the 
month."· 

Accused'• miaconduet clearly e1tablishea that he ii unworthy ot 

hi• commiaaion. I recommend that the sentence be oontirmed and carried 

into execution. 


4. Consideration ha.I beea given to a letter trom Mra. Ruth Burb&Jllc, 

wife of' acouaed, addreued to t:t:ie Honorable Wayne Morse, Senator trom 
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Oregon. and referred to thi1 office. requo1ting clemency in boh&lt of tu 
accuaed. 

6. Incloaed 11 a form of action designed to carry into execution. the 
foregoing _rooammenda.tion. should it meet with YC?ur·a.ppron.l. 

3 Inell THOMA.$ H. GREEN 
1. Reoord of trial. Briga.dier Geura.l. U.S.A. 

; 2. Form of a.otion Acting The Judge Advocate General. 
3. Ltr tr wife of 

a.ccuaed 

( Sentence confirmed and ordered executed. GCl!O 4721 1S _Nov 1945). 
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1rAR IEPARTMENT 
Ararr Service Forces 

In the Office.of The Judge AdTocate General 
Washington, D.C. 

SPJGN-CK 290026 

UNITED STATES ) ~OND AIR FORCE 
) 

Te ) Tri& by Q.C.lle I C0IlT8D8d &t 
) Alamogordo I NP Mexico, 18 

Secom Lie11tenant WIJ.T,IAM 
L. BIRCH (o-685290), Air 
Co~s. 

) 
) 
) 

September 1945. ,Dismissal, 
total forfeitures, and con
finement for three (3) years. 

.-~----
OPINION ot the BOARD OF REVIEW 


UPSCOMB, O'CONNOR and MORGAN, Judge .&.cm>cates 


1. The Board of. Review has examined the record of trial in
the ease o.t the officer named above and subnits this, its opinion, 
to The Judge Advocate Gemral. · 

2. The accused was tried upon the following Charges and Speci. 
ticat.1.onsa 

CHARGE I: Violation of the 93rd Article 0£ \far. 

Specification: In that Second Lieutenant William. L. Birch, 
Air Corps, Squadron E, 231st Army Air Forces Base Unit, 
did, at Las Cruces, New Mexico, on or about 22 January 
1945, with intent to defraud, .ralael.7 inoorse the name 
ot Lieutenant· Pp:ilip Jlaloo.t to a certain money- order, 

. in the .following words and figures, to wit 1 . 
WEST.EHN UNION MONEY CRIER NU99873 

Issued at LAS CRUCES, N. ¥5!~ JAN 22 · 19--::4':m.c..-
City and State · Olt. 

\llhen Countersigned at 
Point of Issue Pay To._......,,LT ....;or Order........PBILI=;;;;a=-P-=MWX>==F,,,_____ 


The. Sum of FIVE HQNm.ED AND N0/100-x-x-x-x-x-x-x 00I,LAR$ ($500.00) 

http:Office.of


Amount Telegraphed From AIAMOOOROO N. ME! JAN 22 19...41... 
Originating Point 

To the Western Union Telegraph Comp&Il1' 9 llES'l'ERi UNION mmwH CXMP.lNY 
Payable Through Countersigned · /•/ E. K. Huntington 

FIRST NATIONAL BANK IN DAILAS 32-1 'l're~surer 
00.las., Texas /1/ Ruth May.field 

lloney Order Agent 
Reverse Side 
WESTERN UNION TEL CO 
/•/.Ru.th llqfi.eld
/•/ Lt Philip Maloof 

which said _mone7 order was a writing or a public nature 
which might operate to the prejudice ct another. 

CHARGE II: Violation of the 96th Article or War. 

Specification: In that Seoond Lieutenant. William L. Biroh., 
Air Corps., Squadron E., :?31st A:n,q Air Forces Base Unit., 
did., at Las Cruces., New. :Mexico, on or about 22 January
1945., 'with intent to detraud., wrongfully and unln~ 
represent himself to be Lieutenant Philip Maloof to the 
Western Union Compaey and by -means thereof did caun the 
sum of $500.00 to be transferred from the ot.ero County 

• 	 Bank., Alamogordo, New Mexico, to his credit at the Western 
Union oi'.fice, Las Cruces, New Mexico. · 

t. ' 

CHARGE Ill: Violation ot the 61st Article ot war. 

Specification: In that Second Lieutenant William t. Birch, 
. Air Corps., Squadron E, 231.st l.rriry' Air Forces Base Unit, 
did, nthout proper leave, absent himself tran his organi
zation and station at Alamogordo Ararr Air. field, Alamogordo, 
New Mexico, trom about 9 J~ 1945 .to about 31 July 1945. 

The accused pleaded not guilty to Charges I and n and the Spec1f'ications 
thereunder, but guilty to Charge nr and its Sped.fication. He was found 
"1llty of all Charges and Specifications and was sent.enc ad to be di Sl1is sed 
the service, to torfeit all pay and allonnces <he or to become due, and 
to be confined at hard labor at such place as the' Z'flining author.l.ty 
IJlight direct for three 7ears. The rev.i.ewing au~rity approved. the sen
tence and forwarded the record o.f' trial tor_ action under Article or War JJ3. 

. 3. ~he evidence !or the prosecution shOll's that prior to the date of 
the ottenaes alleged the accused and Second Lieutenant Philip Kaloof had 
occupied adjoining rooms in the same b&1T&ck and had engage?. in gambling 
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together llith dice on rmmerous occasions. As a result the accused had 
lost considerable sums of money to Lieutenant Ma.loo£. Al.though the re
cord is not clear as to the extent of such losses., it does appear that 
prior to 22 January 1945 the accused had redeemed personal checks £Nm 
Lieutenant .Maloof aggregating $360. Lieutenant Maloof testified that he 
had been •usually ahe&d" in his gambling activities and :that, in Jaruary., 
1945., he had a bank balance in the Otero County State Bank of Alamogordo., 
New Mexico, •of several thousand dollars• (R. 10). It appears to have 
been common knowledge among the officers who gambled w.i.th Lieutenant 
Maloof' that he had an account in the Otero County State Bank, the only 
bank in the 'Vicinit:r of Alamogordo Arrrr:, Air Field. He had never 
authorized any person to draw upon this accoU?t (R. 9-17). 

On 22 Jamiary 1945 the Otero County- State Bank received a 
telephone call, purportedly from Lieutenant Maloof'., requesting that the 
sum of $500 be transmitted to Lieutenant Maloof' at Las Cm ces., Nn 
Mexico. The official who received the call directed that the request 
be made b;y telegram. On the same day a second lieutenant., representing 
himself as Lieutenant Maloof, appeared at the Western Union telegraph 
office at Las Cruces, New Mexico, and wrote out the telegram required. 
Upon receipt of this telegram the Otero County State Bank transmitted 
$500 to the order of tiaitenant Maloof (Pros. Ex. 4). · Later on the 
same date the o.fficer who had represented hinmelf as Lieutenant Maloof 
returned to the Western Union office and asked !or the money. 'When ' 
Miss Ruth :Mayfield., the Western Union clerk, demanded that the officer 
identify himsel.t, he produced a set of •dog tags" bearing the name of 
Lieutenant Maloof. Upon the basis o! this identification a Western 
Union money order was delivered to him, and he signed a receipt therefor 
in the name of Philip Maloof. He thereafter indorsed the money order 
w.i.th the same name (R. l0-Z7J Pros. Exs. 1., 21 3). 

The identity ot the accused as the officer 'Who wrote the tele
gram in question, who later signed the receipt for a Western Union money 
order tor the sum of $500., and who indorsed this money order in the name 
of Philip Ualoof was established b;y the testimony of a handTiriting expert 
of the Federal Bureau of' Investigation and by the testimony of :W.ss 
Mq.f'i.eld., the clerk o£ the Western Union Telegraph Company. The hand
writing expert compared admittedly genuine specimens of the accused's. 
handwriting with the telegram, receipt., and money order in question and 
testified that all the signatures had been 1fl'itten by the same person. 
This 'Witness described in some detail the characteristics of the sig
nature of the accused and pointed out that they prevailed 1n all of the in
strwnents in question (R. 28-.37). Miss Mayfield,. who bad nceiTed the · 
telegram from the otticer who bad represented himself aa Lieutenant 
Yaloo! and who had deliTered the money order to him, testified 'tihat he · 
was the accused (R. :22-%3). There was also evidence showing that a pair 
of identification taga belonging to Lieutenant llal.oor had ,~~ peare<i 
!rom his :room a short time prior to 22 January 1945 (R. JJJ~ 
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Evidence concerning the Specification ot·Charge Ill consists 
of an extract copy o:t a morning report o:t the accused• a organization 
showing that he was absent without le&Te from 9 Jul.7 1945 to 31 Jul.7 
1945 (Pros. Ex. '7). 

4. The accueed, after hie rights relaUTe to teatif)ing as a wit
ness had been explained to him, elected to make -an oral, unaworn, statement 
through his counsel. This statement, while devoted principally' _to an 
argument. that the e'rl.dence against the accused na insutficient w proTe 
the o:ttenses set out in Charges I and II, point.eel. out that the accused bad 
participated with •General Doolittle• in the air raid on Tokyo in April, 
1942, and as a result thereof had been decorated by' tb8 Chinese Goftrl'l
ment. 

S. The Spec:U'ication of Charge I alleges that the accused did, at 
Las Cruces, Nn 1Lex:l.co, on 22 Januar;y 1945, with intent to defraud, 
falsely indorse the name o.t Lieutenant Philip l,(aloo.t u, a Western Union 
money order, in the sum of $.500. The Specification ot Charge II alleges 
that the accused did, on the same date and at the same place, as aboTa 
stated, fraudulentl7 represent himself to the Western Uni.on Telegraph _ 
Canpany to be Lieutenant Philip lifaloof and by- means thereof did cause 
the Otero County State Bank, Alamogordo, Nn lfs:xico, to transm:1.t 1500 to 
hill credit. 

The uncontrad1cted testim:>n;y shows that, on 22 Januar;y 1945, • 
the accused presented ·himself at. the of.f5.ce of the Western Union Telegraph 
C<>mparcy" at Laa Czuces., New Mexico, and sent a telsgr- to the otere County" 
State Bmk requ.estillg that $.500 be transmitted to his credit. On the same 
dtq the accused returned to the tela graph office, identified himself u 
Lieutenant llalooi' by- the use of identitication tags, procured a Western 
Union money order in the sum of $500, and indorsed it in the name ot 
Philip Maloof. These .tacts establish beyond a reasonable doubt that the 
accused, with intent to de.fraud, wrong~ and unl.awf'ull7 represented 
himself to be Lieutenant Philip llaloet and that by means ot this fraud 
he caused l.500 to be transferred .trom the Otero County S1.ate Bank, 
Alamogordo, Nn llexico, to the credit ot 1.he Western Union Telegraph 
Compan;y, Las Cruces, New llexico. The evidence ~ cJe arq establiahee 
that he falsely am £raudulently indorsed the Western Union mnq order 
in the 8UJll o.t $500 and thereby executed a written instrument which Jlight . 
operate to the prejudice 0£ another:. ilthough thie instrument is described 
in the Specification ae being o.t a •public" nature, ita priur;y character
iatics are those of a private one. Thia error in. its deecription 1a 
deemed, honTer, to be inmaterlal. The nidence is, therefore, clearly 
sufficient to a,tablish a finding o.t guilt)- ot the tn Specificatione u 
violations ot Arti~es et War· 93 and 96 re1pectinly. 

6. The Specitication, Charge III, alleges that the accuaed did, 
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without proper leave absent himself from his organization and station 
at ilamogorcb Ar,q Air F.ield from about 9 July 1945 to about .31 Jul;r 
1945. Although the accused pleaded guilty to this Speci!ication, the 
evidence for the prosecution in the !orm or an extract copy of a 
morning report, or the accused's organization clearl.1' establishes the 
offense. The record is legally- IJU!ficient to su.stain the Specifica
tion of Charge III and Charge III• 

7. The records of the War Department show that the accused is ap
proximately 28 years o! age. He was graduated from. high school and 
enlisted in the milit1.17 service on 15 J~ 19.36. He was trained as 
a bombardier, and in l.942 he wlunteered to acc011'1p8DY' General D:>ollttle 
in his now famous raid over the Japanese mainland•. For his participation 
in this feat the accused was awarded the Distinguished Flying CroH and 
the Chinese "Certificate or Meritorious and Distinguished Service". He 
thereafter atteniad Officers• Candidate School, and, on 26 June 1943, 
was commissioned a second lieutenant in the Air Corps. · 

8. The court was legall¥ constituted. No errors injuriously af
fecting the substantial. rights o! the accused were committed during the 
trial.· In the opinion or the Board of Review the record o.f trial 1s 
legal.13' su£f1.eien~ to support. the findings of guilty" and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction o:t a violation of .Article of War 9.3 or 96. 
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NOV 1 1945SPJGN-Cll 290026 1st Ind 

Hq j.SF1 JAGO, Washington, D. C. 

TO: The Secretary o! War 


l. Pursuant to Executive Order No. 9556, dated 26 l4ay 1945, 
.there are transmitted herewi. th. for your action the- record of trial 
and the opinion of the Board ·of Review in the case of Second Lieu
tenant William L. Birch (0-<>85290), Air _Corps. . 

2. Upon trial by general court-martial this officer was found 

guilty of forgery in that he falsely and f'raudulently indorsed the 

name of Lieutenant Philip :Maloof to a Western Union money order in · 

the sum of $500, in 'Violation o! .lrticle of War 93; and of fraudu

lently representing himself to the Western Union Telegraph Office to 

be Lieutenant Philip Maloof and thereb;r causing the sum of $500 to be 

transf'erred f'rom the Otero Count,- State Bank, Alamogordo, N~ Mexico., 

to bis, the accused•,,.., credit to the Western Union Telegraph'Company-, 

Las Cruces, New Mexico., in 'fiolation of Article of War 96. In addi

tion, he pleaded guilty to, and was found guilt,- of., absenting himself 

without leave :trom his organization from 9 July 1945 to 31 July 1945, 

in violation of Article of War 61. · He was sentenced to be dismissed· 

the seni.ce., to forfeit all pay and allowances due or to become due, 

and to be confined at hard labor, at such place as the reTiew:i.Dg • 

authority might direct, for three years. The reviewing authority' 

apprOTed the sentence and forwarded the record of t:i:ial for action 

under Article of War /J3. 


3. A SUlillll8.I7 o! the evidence may be found in· the accompaeying 

opinion of the Board of Review. I concur in the opinion of the Board 

of' Reviff that the record of trial is legally sufficient to support 

the findings and sentence and to warrant confirmation thereof'. 


The record shows that prior to the date of' the offenses al 
leged the accused and Second Lieutenant Philip Maloof' had occupied 
adjoining rooms in the same barrack and engaged in gambling together 
-.ith dice on numerous occasions. .A.s a result the accused had lost 
considerable sums of money to Lieutenant Maloof. On 22 January 1945 
the accused presented himself at the office of the Western Union 
Tele graph Company., Las Cruces., New Mexico, and sent a telegram to the 
Otero County State Bank requesting.that $500 be transmitted to his 
credit. On the same day he returned_ to tbs telegraph office, identified 
himself as Lieutenant Maloo.r by" use of identification tags., procured 
a Western Union money order in the sum of $500 1 and indorsed it in 
the name of Philip Maloof. 
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The records or the War Department reveal. that the accused 
has been in the service since July, 1936, and that he has a record. of 
long and faithf'ul service. In 1942 he volunteered for, and accompanied 
General Doolittle in his now famous raid over the Japanese mainland. 
For this e:xploit he was awarded the Distinguisl'Bd Flying Cross and 
the Chinese •Certificate of Meritorious and DLstinguished Senice.• 
In vin of his previous good record and his courageous and distinguished 
service he is 110rthy or clemency. I recommend, therefore, that the 
sentence be confirmed but that the forfeitures and conf'inemant be re
mitted am that the sentence as thus modified be ordered executed. 

,. 
4. Inclosed is a form of action de.signed to carry into execu

tion the foregoing recommendation, should it meet with your ~ proval. 

2 Inols 	 THOMAS H. GREEN 
Record or trial 	 Brigadier General, USA 
Form of action 	 .A.cting The Judge Advocate General 

· ( 	Sentence confirmed, 'tut forfeitures and confinement l'8111tted. 
Sentenee as modified ordered executed. GCYO 501, S Dec 194S)• 

I . 





WAR DEPARTKEN'! 
~ SerTioe Foroe1 (57) 

In the Offioe ot The Judge Advocate General 
Washington.,- D. c. 

' 
SPJGK - CJI 290035 

18 OCT 1945 

UNITED STA!:18 TANK DF.STROYER CENTl!R 

v. Trial 'by G.C.M., oonven.ed. at Camp 
Hood, Texu, 8, 22 and 24 September 

Capta.iD. ROB.ER! E. RUDB 1~45. Dismissal·.l
(0-1168446), .Field Artille17 
Corps. ~ 

. 
----------~--....--------------OPINIOll ot the BO.A.RD OF '.REVUJI' 

LUCKIE., lfOYSE and WINOO, Judge .&.d.vooatee • 

.....-~----------------------
1. fb8 Bo&rd ot Ren.ft' ha.a e:nmined the record of trial in the cue 

of the above named ottioer and submits th11., it1 opinion, to The Judge Ad• 
'TOoate General. 

2. ~ aoouHd ..,. tried on the following Charge and Speoitioationa a 

CHARG:11 Violation ot the 93rd Article ot War. 

Speoitioation la In that Captain Robert E. Rude, Te.nlc Destro;rer 
Otfioer\Replaoement Pool., Tame Destroyer Replaoement Training 
Center, North Camp, Camp .Hood, Texu, did, at Camp Hood, 
Texaa, on or about 24 Mq 1945, felonioual7 take, 1teal aJld 
0&1'17 ~·about $9.00 lawt'ul money ot the United State,, the 
prope!"t7 ot _Warrant Ottioer Harold R. de Vore. · 

· Speoitioation 2 • In that Captain Robert E. Rud•,· • • •, did, 
&t Camp Hood,, Ten.a, on or about 28 May 1945, · telonioual7 
take, steal and oarey urq about $33.00, lawtul money ot 
the llliwcl Sta.tea, the property ot Warram ottioer Harold 
R. deVore. 

Aoouaed pleaded not guilty to and 1ru tolllld guilty ot the Charge and it• 
speoit'ioa.tions alld was 1entenoed to be diamiued the 1erTioe. fh.ere waa 
no evidence of 8.rJ¥ previous oonviotion. The reviadng authority a.pprowd 
the sente:u.oe ~ for,rarded the reoord ot trial tor a.otion in aooordanoe nth 
the pron.dona ot .Artiole ot War 48. · 

I. The ocmpetent nide:aoe tor the 'proaeoutio.11 ii 8Ullllll&ri&ed u tollon a 

It wu 1tipulated between the pronoution and deteme that the 
aoowse4 wu in the military- aerTioe ot the Urlitecl St&te1 at the time the 
ofteue1 were alleged to have· been committed and at the time of the tri&l 
(R. 6). 
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On the ni~ ot 23-24 Mq 1945, Warrant Otti oar Harold R. de Vore 
wa.a uleep in his b&.rram until he waa awakened at about 0346 houri by' a 
light being turned on in the hallwq outside his roQlll (R. 8). Through the 
open door of hia. room, he 10 the aoouaed enter a room cllreotl7 aoro11 the 
h&ll (R. T,8,10). :Mr. de Vore then heard the rattle ot coat h&ngen aild. 
leaned out ot hia bed to tr, and aee what wu happening•. Bia bed springs 
squeaked as he moved and the :noiae stopped. Re then saw aooua ed ocxme to 
the door ot the room a.cross the lial.1 a.lid stand there tor three or tour 
minutes looking into Mr. de Von'• room (R. 11). Accused did not appear 
to be entirel.7 normal but Mr. de Vore oould not say that aoouaed wu in• 
toxioated (R. 14,20,21). After standing in the doom.:, ot the roo:m. aeroa • 
the hall tor three or tour :minutes, aooused moved into the hallwa.7, turnecl 
the light ott and qu1oki7 entered Mr. deVore'• room (R. 11). Fram a light 
dawn the hall, and from the reflected light from the latrine next door, de. 
Vore oould see the aoouaed (R. U). Accused went to the table ind~ Vore•• 
room. picked up de Vore•s wallet, extracted something therefrom. and quickly 
lett the room (R. 11,12,lS ). .Arter aooused lett, de Vore got up and ex
amined his wallet and diaoovered that the aam ot 1$.00 whioh had been in the 
wallet when he went to bed wu miaaing (R. 12). Mr. de Vore reported the 
matter that night to a Captain Winten who lived in the 1-rn.oka and, with 
Captain 111ntere, ma.de a ae&roh ot the barraob tor the aoo111ed, bu\ without 
sucoeaa. fll8 incident wu also reported to a Colonel tucker later that 
day- {R. 14,19). 

Mr. deVore decided to tr;y and trap the e.oouaed and, on the follow
ing evening, ca.shed & cheok tor $40.00 at the Oftioera' .Club in the preseno• 
of the aooused (R. 15,16,30). :Mr. de Vore then went to his barracks and. 
marked, with inlc, two ten dollar billa, two five dollar bills, a.nd three 
or tour oDe dollar bills, and alao wrote down the aerial numbers ot these 
bills (R. 16,17, Ex:. 1). He plaoed the marked bills in his we.llet, keeping 
w:miarked moi»7 tor spending purposes in. a. different poobt. that night 
and the following night he left the wallet on his table in his barre.ch 
room but nothing happened (R. 17,18). When he went to bed the third night, 
sometime after 0015 hours, he checked hia wallet and the bill• were still 
there. He a.gain placed the W&llet on the tt.ble in his room. When he awoke 
the next mormng the billa were gone trom the 'Wallet. He reported the 
matter tc>- Colonel fucker aDd to the ProT08t Marshal and gave the ProvGat 
Jarshal copies ot the aerial numbers ot the bills and informed him aa to 
the illk: -.rkinga on the bills (R. 18,19). .A.t noon that aam.e day, Capte.in 
<H,rald M. Bear, an investigating officer tor the Provost Marshal'• office, 
asked aocuaed it he oould aee llhat money a.oouaed wu careying. Accused 
took some money· out of hie W&llet a.nd handed it to Captain Bear . (R. 35, 
39). Of the bill• handed over by' aocuaed, the:re were two ten dollar 
bills , two tive dollar billa aDd three one dollar bills bearing aerial 
m.mbers oorrespoDding to the list made b;y Mr. de Vore, and all bore the 
i?l1c mark pl&oed on the bill• by Mr. de Vore (R. 35,42). 
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At th.e. time of the alleged offenses the accused lived in a b&rraoka 
remowd by several buildings from de Vore•a ba.rra.olaJ. Mr. de Vore ba.d 
never worked for the a.oou1ed and had 1een him infrequently. de Vore -,ta.tad 
that "all 1J'f¥ relations with (aoeu1ed) b&ve been altogether pleasanta (R. 
16). 

4. ; The evidence tor ·the defense was in substance as tolla.rs • 

Major Charle• N. Sa.rlin, Chief' of Neurop1ychia.trio Service at 
the Camp Hood St:a.tion Bo1pital (R. 43) teatitied that he examined the 
accused to determine his mental responsibility tor the offenses here 
charged and, in oo:rmection with such examina.tion11 he had acoesa to Red 
Cross Social Ser'Vioe report,. To teat the accuratenea1 of im'ormation 
given by acouaed. Major Sarlin gave accused 1odiwa am,ytol injections 
am interviewed him. The final diagnosis wu obaealive and compul1ive 
state, which is a form of payohoneuroaia (R. 44.48 ). An individual ao 
suffering •1a compelled by ca.uses ot which he i• completely UDAware, the 
torm of behavior over which he ha.a no conscious control.• Mll.jor Sarlin 
was of the opinion that accused wu •compelled to do certain acts against 
hie will" and tha.t 11 though a.ocuaed wu able to distinguish between right 

· and wrong. he wa.a menta.117 and flllotionalli unable to adhere to the right 
(R. 45,46). A.ccuaed.'s ailment ii a torm at kleptama.nia11 and though a 

kleptomaniac does not usU&l.ly steal mone7. 1cme do (R. 48 11 56). Majer 

Sa.rlin also expreued the opinion that, beoauae of hi• illneas 11 aoouaed 

could not e1tabli1h an intent to commit the particular crime. (R. 62) 11 


nor could he plan the crime ot theft (R. 4:8 ). Upon oro11-examination 

the :Major ,tatecl that.. in hi• opinion, all people who ateal a.re · · 

paychiatrio ouee •ot one 1ort or another• (R. 62). Intoxiea.tion would 

have no bearing on accused'• aota in thia .. imta.noe (R. 61). 


Captain John R. Bemer, A.ubta.nt Chief ot lleurop1yohiatrio 

Ser'Vioe at the Camp Hood Station Hoapital (ll. 64) a.110 eumiDed tm 


.a.oeused and reached the aame general diagncai• and oonoludona u Ml.jor 

Sarli:u (R. 56.56,68). e:xoept that Captain Bower believed accused'• be• 

ban.or pattern would be atteoted by the use ot intoxicant. (R. 66 ). 


Major Robert M. Christie 11 who had bee11 u1ooia.ted with accuae4 

in the fa.ctioa Departm~t ot the Tank: Destr97er School tor a.bout four 

months. testified. that accused ba.d newr done UJJthing which retleoted 

untavorably on hi• ch&raoter am tllat acoueed'• reputation and oha.raoter 

were exoellellt (R. 59)1 and that acouaed. wu interested in hh work·and 

that nea.tneu and eonsoientiou effort oharaoterhed aoouaed'a work 

(R. 60). 

It wu stipulated by and beween prouout1on11 d.etenae a.114 

accused that Brigaclier General Milea .A.. Cowles 11 it present in court, 
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would teetify he had lcncmi aooued for abou'b ten months and that aoowsed 
did nothing whioh would tend to retleot unfavorably on hia ohara.oter 
and that aocuaed nner acted in a manner llllbeoaning an otf'ioer. That 
prior to 28 May (1945) aoouaed 1 a oh&raoter waa exoellent. •That Captain 
Rude had a bright mindJ wu extremely energetio. determined; alld oa.pable• 
(R. 60• Def. EE. 2). . 

It we.a alao stipulated by' and between proaeoution. defense. 
aDd aoouaed that it Seoond Li,eutemzit Barl W. Sm1th were present in 
ooun he would testify that on 27 Ma;r 1945 he met aooua ed at about 1800 
and remained 1lith ·him tor an indef'inite period. during whioh time he 
and aoouaed oomumed a firth ot a gallon ot whiskey and tha-v aocued 
beoame intoxioa.ted (R. 60 ) • 

.Aooused. having been fulq. informed of h11 righta with reference 
to becoming a witneaa in hia mm behal.t. eleoted to teatify w:ader oath. 
He testified that on the evening of Ma.y- 2Zrd he went to the o.ftioera• 
club f'or dinner and had anera.l drinks at the bar. After dizmer he oon
tinued to drilllc in the lounge of the olub in celebration of hie birth 
date, which was the tollcnring da.y. There we.a a danoe at the olub that 
evening and he prolonged hie drinlcing until he becUle ',-er;y -reey drunk. 
and intoxioated.11 and started feeling ill. He theD returned w h1a 
ba.rraolca • but remembered that he had an uaigmient· to haTe oertain truolca . 
ready for inspection the tolloring mornil2g, ao he · went to the barraolcs 
of' a IJ.eutenant Beaver. which ba.rraob were alao oooupied. by Mr. deVore. 
to inquire concerning the aaaignmezxt. He recalls tha.t he entered seTeral 
rooma in the barra.cka betore finding Lieutenant Beaver and that he finally 
did find the lieutenant. who wu asleep. a.Dd could not awaken him, 10 • 

acouaed finally returne~ to hia barre.ob. The following morning he counted 
the JDOney in hia w,.llet. u wu hie ouatom.. and did not f'ind my aurplua 
money (R. s2.sz). . 

On the evening ot Friday, lfq 25th, aoouaed wu present at tlw 
otfioera • club when Mr. de Vore ouhed a oheolc. The following Sunday 
aoouaed was at the olub. "in and out during the afternoon.• He had. 
dinner at the olub .with a.Lieutena= Han,on and a LieuteDQt Smith. 
Shortly alter di~r 1J.eutenaz1:\ Hanaon obtained a bottle of' whiskey tor 
Lieutenant Smith and aocuaed. Lieutem.nt Smith did not 11teel much like 
drillld.:ng" so acouaed oonaum.ed most of' the whiskey until he •1c1t quite a 
bit ot (hie) reasoning." Aoouaed had been ~cting a letter or telegram 
from. hie wif'e during the weekend. and. at'ter leaving the olub that night. 
decided to go to the barraclca occupied by Mr. de Vore a.nd make inquiry of 
an off'ioer there who aoouaed "thought :ma.7 ha.Te been duty ottioer over the 
weekend.• Accuaed recalls puaing Mr. de Vor•'• room and ha.a •an impreaaion 
of' seeing money on (de Vore•a) table. n Aoouaed later returned .to hi• 
quartera and slept until about 0830 houra next morning. Upon awakening 
he looked into h1a ~oot looker. and found aome moDe;y whioh did not belong 
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to him. By associating ideas from the previous night he oonoluded. the 

molleJ belonged to Mr. de Vore and inte?lded. to return it. Hawever, he 

ha.d an injured. knee 10 went to the diapeu&ry tor trea.tment. The 

medioal of'tioer .,t the d.iapema.r,y sent him to the X-ray olinio and he 

wu not releued trom. there until about 1150 houra. He decided that 

he would go to the mesa hall and aee Mr. de Vore there, but the repre

Hnta.tive of the Provoat Marah&l met aocuaed and a.aked him to return to 

hia quarter• in. oonneotion rlth an. in.vestige.tion that wu being oonduoted, 

aD4 it wu th.ere the :mone7 wu ginn to the investigating oftioer 'by a.o

ouaed betore aocuaed ha.d an opportunity' to return. it to llr. de Vore (R. 

63,66). 


5. The eviden01 ahawa tha1. on the m.ght ot 23-24 Ma.y 1946 Mr. de Vore 

wu a.deep in hia quarters until awalcened by the a.otiona of a.ocuaed at a.bou't. 

0346 hours. Aooued admits being in de Vore'• ba.rra.cka 10llli8time during the 

early morning hours. Mr. de Vore aaw acouaed extract something from hia 

(de Vore'a) 1ra.llet, and, after aocuaed left, found tha.t $9.00 wu miaain.g. 

de Vore then a,t a. tra.p tor accused and, on the night ot 27-28 May 1945, 

at which time acouaed admi ta being in de Vore'• barraoka, a nwn.ber of 

marked bills 1rere taken from de Vor•'• wallet. Mr. de Vore did not see 

the crime take place, but an examination ot a.oouaed'• nllet next morning 


-disclosed 	the marked bills. Aoouaed teatitied that he beliend the money 
to belong to Mr. de Vore am had intended to return the KlOD.ey that mornillg. 
The evidence olea.rl7 establishes the treapa.aa and felonious ta.king. The 
only question is whether aocused. intended permanently to deprive Mr. de Vore 
ot the money.· In view ot the oiro\UIISta.noes, and. buiDg ita jud.gJDSnt on 
common experience, the oourt YU justified in finding that aoouaed. intellded 
to keep the funds ao taken. · 

e_. The only iaau.e to be decided 1a whether aoouHd wu legally guilty. 
Two psyohia.triata were oalled aa rltD.eaaes tor the defeme and. both tes
tified that, in their opinion, aoouaed was oapa.ble of d.iatinguishiD.g be
ween right and wrong but wu NOT capable of ·adhering to the right. In 
military la.w the teat of lega.l guilt, set forth i~ the Manual tor Courta.• 
Ma.rtia.1, 1928, ia that a person. :muat be oapa.ble of distinguishing betlrec 
right and wrong and also muat be oapable ot adhering· tq the right. Then. 
to 1rhat extent m&y' tbe oourt reject the teatimo117 ot qualified payohiatrists t · 
In addition to other oonoepta, the ata.n4a.rd ot :mental reaponaibili'\y under 
mili tar,y la al.lo involns the li'bera.l oonoept of the ao-oalled irrHiatible 
impulse teat, and, it a person oan not rtai•t tbe impulae to oommit 111 

ottenae he should be tound not guilty by reuon of the mental detect, 
cliseue, or derangement. ·But th.ere 11 zao rule ot niclenoe whioh requires 
tha.t the teatimo117 of a.n expert witneu on •ttera of aenta.l aooountabilit;y 
be a.ooepted to the exolu.aion ot other nidenoe. Nor ia there &JV rule of 
lff which denies to the oouri the righ\ to oonaider oirowuta.ntia.l evidenoe 
in a.rrivi:ng a.t 1ta nrdiot ot legal reaponaibil~ty'~In the imta.nt oue 
the a.couaed, on two ooouiona,· lef1; hia barraolca in the ea.rly morning hours 
and went to the ba.rraon of another, aome 300 yard.I distant, a.nd oa.utioual;yI . 	 . 

/ 
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remoffd auma ot money. The otteme vu carefully and oa.utioualy executed 
and wu apparentl:y delibera.te~ planned. Aoous ed • s acts were quite diti'erent 
than thoae expeoted ot a person 1rho could not plan or premeditate the orille 
ot theft. Aoouaed reoalll all events leading to the ottenae, but oan nat 
recall anything connected with his •1rre1istible impulse• to take the money. 
Had aooused lmrt'ul.l;y been in the room ot another and there seen ri.oney, 
perhaps the la.w would permit him to hide behind an •irreaiatible impulu.• 
But, where aoouaed goes out ot his way to aearoh tor money in order to 
entertain an "irresistible impulse,• not even the liberal milit&17 law 
will giTe sanctuary to his ori.JM. Furthermore, to eaoape guilt, the 
11irresiatible impulse" au.at have been the produot of a diseued :mind./ 

If>11!:n order that a person ~ be ax:empt on the grotmd ot .._)
irresistible illlpulae, the impulse must be the result ot 
disease ot the mind, and it muat be irresistible, or, in 
other worde, the disease ·muat exist •to such an extent u 
to subjugate the intellect, and render it impossible for 
the person to do otherwiae than yield thereto.• The aot 
must have been the product ot the disea.ae solely. (Clark 
and :Marshall Crimea, 4th Edition, par. 96.) 

"According to the Federal rule to justify' a nrdict ot ac
quittal .the •reasoning powers muat be so tar dethroned by 
a diseased mental condition aa to deprive the accused ot the 
will power to reabt the, imane impulH to perpetrate the 
deed, though knowing it to 'be wrong.' (Smith v. United States, 
35 F. 2nd 548).• (CU 271889, Barbera.) · 

In the instant oue there wu no evidence that aocuaed wu 1nat.l;le. 

uTho common :ma:a. dooa not readily believe that oocuional 

_and impulaiTe :miaoonduot of a particular cha.ra.oter by one 

who, in eTer'T other reapect~ demonstrates aane oonduot IUld 

ordi:caey behaTior, apringa trcm auoh detect, diuuo or 

derangement ot thl mind u hopeleHly deprivea him. ot the 

will to refrain .f'ran doing what he Jcno,n ii wrong and in 

this he has the respectable OOJDp&J3iY ot ~ medical and 

juridioial authorities. He JJJ&7 be perauaded, in a particular 

oue, to believe that expert, opinion evidence ha.a proved such 

derangemezd; in auoh oirowutancea J bui; no rule ot law ahould 

oompel him to adopt or adhere to such a oonolusion when other 

eTidence in the cue msq reuona.bly and logioall7 persuade 

otherwiae. Moreover, members ot milita.r,y oourta, aa well u 

juries in chil lite, bring into their deliberatiom their 

awn oOllllllOn aenae founded upon lmc:M-ledge ot the everyd.q be

haTior and experiences of men in the routine affair, ot lite, 

am the7 are not onl;y entitled to u.ae this knowledge in 

weighing tho nidenoe but are apeo1tically oharged to do ao. • 

(CK 271889, B&rb5ra.) 
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The a.ctiona ot a.ocuaed in the preaent oue were ot a pa.ttern 
to.be expected in. the oc:amisaion ot a ori:me ot th.e.k:ind here involTed. 
and the court. upon all the evidence. circumstantial and otherwise. we.a 
fully- justified in concluding th&.t aocuaed ,ru mentally- responsible in 
all particulars and that he wu not incapable ot adhering to the right 
(14 B.R. 339). . 

7. War Department records ahow that a.ocuaed ii 29 7eara ot age and 
ia a high achool graduate. According to the reeord ot trial, he 1a 
married. In civil lite a.ocuaed waa atatbtioa.l clerk tor an inauranoe 
oomp~ tor eigb:\ months and, later, was aa.leeman tor a. printing OOlllpaey" 
tor one 7ear, and tor a food concern for three :,ea.rs. He enlisted in 
the military aervice on 13 Janua.J7 1941 and a.t1Ja.ined the grade ot aer
geant. He attended·the Reld Artilleey Of'fioer Camidate School and re
eeived hi• commi11ion a, second lieutenan1s, AtJS. on 18 Auguat 19'2, and 
wu ordered to extended a.otive duty the same da.te. Ha wa.a promoted to 
tint lie\lteD&J1t, .A.US, on 17 hbruar,y 1943, a.lid to oaptain, AUS, o~ 10 
October 1944•. During hi• commissioned aervio• he has received ten etti
oien07 ratings, Diu ot which were •excellent•, and one of which wu 
•superior.• I:Ie baa had no oversea.a. e ervioe. . 

a. Four of the eight meabere ot the oourt reoomieDded that the 
sentence to dismiu&l be remitted and tha.t a.oauaed be permi"8d to re
sign the aern.oe. · 

9~ The court was lega.11,7 conaUtuted and had jurisdiction of the 
person and the ottemM imolved. lb errors injurioual7 a.tteoting the 
1ubatantia.l rights· of aooused 1rere oammitted during the trial. The Board 
ot Reviff ii ot. the opiniOA tha.t the record ot trial ii legall:, ,uttici•nt 
to support the tindinga and the untenoe a.lid to wa.rrant oontirma.tion ot 
the sentence. Diamissa.l ii authorized upon conviction ot Tiolaticm ot 
.Artiole of War 9$. · 
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OCT 311945 

SPJGK • CM 290036 

Bl J.EF, JAGO, Washington 25, D. c. 
' !'01 The Seoret&r7 ot War. 

1. Punuant to Exeoutin ~er No. 9566, dated Ma.7 28, 1945, there 
are transmitted herewith tor 70ur &otion the reoord ot trial.ud. the 
opinion of the Bot.rd ot Ren.• in the oue ot Capta.:ln Robert z. Rwle 
(0-1168446), Field Artill~ey. 

2. Upon trial by gener&l oourt-m&rtial thi• otf'icer wu found guilty 
ot the la.rcen7 of $9.00 on 24. Ma.y 1945 and the lt.roeny ot l3S.OO on 28 Ml.7 
1945,. in 'ri.olation of,,Utiole ot War 93. No e'rl.deno. ...... introcluoed ot 
~ previous ~n'rl.ction. He wu aentenoed. to be diamiued the aervicte. 
The reviering"'authorit;r approved the aentenoe am tonrarded. the record ot 
trial tor action under ·the proviliona ot .Lrtiole ot War 48. 

3. A ammna:ey of the e'ri.denoe mq be found in the a.co~ opinion 
ot the Boe.rd ot Review. I concur in the opinion of the Board ·th.at the record 
or trial it lega.117 sufficient. to supports the tiDdinga ot guilt,. and the 
aentence•. 

During the early- morning houra ot 24 liq 1945, ll'arr&J:dl Of'tioer 
Harold R. de Vore, who was &aleep in hit barraclca, waa ·awakened by a light 
being turned on in the hallway. 1ill IP aooueed there and ·watched acouaed 
enter a room a.crosa the hall. Aoouaed remained in the room acroaa the 
hall tor a tn momenta, then returned to the hall and, after tirat loolcing 
into de Vor•'• room, turned out the light. Aoouaed. then awittly entered 
Mr.· de Vore•, room al2d extracted. $9.00 trom de Vore'• ll'&llet which waa on 
a bedside table. Aoeuaed then left the room hurriedly. In an effort to 
entrap aocuaed, Mr. de Vore ouhed a $40.oo oheok at the otfioera • olub in 
the preaenoe ot aocued. Mr. de Vore then took the bill• receiffd u proceed.a 
of the oheok and marked them with ink, after fir1t -.king a note or the aerial 
D\1111.ber• of the billa, a.Dd. plaoed. the bills in hia wallet. :Mr. d.e Vore con• 
tinued to leave the wallet on the bedaide ta..ble each night. On the night 
ot 27-28 »&7 1945, aometime after. 0015 houn, theH billa were taken from 
the wallet. The matter waa reported to the ProToat MP.rahal and an examina• 
tion of the bill• in aoouaed•a·w,.llet renaled *33.00 of the :marlced bills. 

Two psyohhtri1t1 were called u witnenea for the detenae and 
eaoh teatitied tb:at .aocued wu able to dilUnguiah betwrean right and wrong, 
but wu incapable ot adhering to the right, and that he auttered troa a 
oompuldn atate, obaeuiTe, whioh eompelled him to 'kb tM property of 
other,. · Aoowsed tH111tiecl under oath, a~"iD.g that, aUllough he lind 
in barraoka 10JD8 300 ;yarda remofld trom. the barraoki ot Mr. de Vore, he wu 
in de Tore'• barraob ,t the time• the inoid.enta oocurred.. .locua'ed stated. 
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b.e went there the tirat time ilo inquire oonoerning a. duty uaigament tor 
the next morning, and went there the aeoond time to see it an expeoted 
letter or telegram. from his wife had' arrind. Aoowied also teatified he 
1wl been drinking hea:vily on both ooeuiona. Aoouaed had no knowledge 
of the first theft, but after his aeoo:ad visit to de Vore'• quarter• he 
realized that he had moneywhioh did not belong to him and, b7 uaooiating 
ideas, concluded the money belonged to Mr. de Vore e..nd intended to return 
it, but wu apprehended before he had an opportunity to do ao. 

-'• . Deapite the testimoey or the psyohiatria.:ta that aoouaed oould not 
a.dhere to the right, the oourt found him guilty. The aocuaed'a a.otiona in
dioa.te that the orimea were oarefully plamied &.nd exeoutedJ the pattern of 
his behavior was identical with that ot aey normal person who pl.a.na to oom
mit a ~rime, and entirely contrary to act• ot a person who lacked the mental 
oa.paoity to premeditate the orime of theft. The court could oonsider this 
ciroumsta.ntial evidence in weighing the· evidence given by the payohiatriata, 
and, in m:y opinion, the court arriTed at a proper finding. .An officer who 
engages in petty thienry in the barra.cb of a post ia umrorthy of being 
an officer e..nd is not a proper peraon to serve in the Army. The court wu 
lenient in tailing to adjudge a aentenoe involving confinement. I recommel3d 
that the aentenoe be confirmed and carried into execution. 

5. Aoouaecl has been a oommiasioned officer ainoe 18 .&.ugwst 1942, and 
ha.a reoeivecl ten effioieney- rating• during that time,.' Nine of auoh ratb.ga 
were •Excellent" and om was •Superior.• · 

a. Conaideration ha.a been given to the reoommenda.ti011 ot the 4etense 
counsel and tour of the eight member• of the court, -.ho rec~ended that 
the aentenoe be ·remitted and aocuaed permitted to resign the aeMioe. Thi• 
recommendation waa baaed on (a) the long al3d excellent aervioe of a.ccued, 
(b) the small amount• of mone;y involnd, and (o) aocuaed '• 111:neaa which, 
t.ooording to the tHtimony- of the payohiatriata, exiated prior to accuaed'• 
entey into the • eni.ce• 

7. Inoloaed 1• a form ot aotion designed to oarry into execution the 
foregoing recommendation should i eet with your •pproval.

/ 

3 Inola· 	 THOMAS H. G 
1. Record ot trial· Brigadier Gener&l, U.S.A. 
2. Form of action 	 Acting The Judge AdTooate General 
3. 	Ltr fr Mr H.P. Rude 


dated Oct 27, 1945 


( Sentence confirmed and ordered executed. GCllO 484, 15 Nov 1945)• 
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WAR DEPA..B.TMENT 
(67)Army Service Forces 


In the Office of The Judge A:lvocate General 

Washington, n.c. 


SPJGQ - CM. 290r:J79 

UNITED STATES SAN BERNARDINO AIR ~ TEJHNICAL SER.VICE co:wiAND 
v. ) 

) Trial by G.C.M., convened at 
Private ALVIN GOLDSON ) Los Angeles, california, 28-30 
(397.32764), 4126th Army ) August 1945. Dishonorable dis
Ah' Forces Base Unit, ) charge, total forfeitures, ard 
Squadrcn "H", San Bernardino ) confinement for life. Peniten
Army Air Field, California. ) tiary. 

REVIEW by the BOA...ltD ·OF F..EVIEI 
'PARTWN, BIERER arrl HICKMAN, Judge Advocates 

l. The Boo.rd of Review has examined the record of trial in the 
case of the soldier named above. 

2•. The accused was tried upon the following Charges and Specifi 
cat:I:ans s 

CHARGE Is Violation of the 92nd Article of War. 

Specifications In that Private Alvin Goldson, 4126th -Army 
Air Forces Base Unit, Squadron "H", San Bernardino 
Army Ah' Field, California, did, at Los Angeles, 
California, on or abc:nt 9 July 1945, with malice 
aforethought, w1.lfully, deliberately, feloniously, 
unlawfully; and with premeditation, kill one Ensign 
Norman Biclmese, USNR, a human being, by shooting 
him with a pistol. · 

CHA.ROE II, Violation of the 93rd Article of Viar. 

Specification ls In that Private Alvin Goldson, 4126th 
A.my Air Forces Base Unit, Squadron 11:!11 , San Bernardino 
Army.Air Field, California, did, at Los Angeles, 
California, on or about 9 July 1945, in conjunction 
with cne Wesley H. !.doore, Los Angeles, California, by 
force and violence, and by putting him in fear, felon
iously take, #steal, and carry away from the person of 
:Qlsign Norman Biclmese, USNR, about Six Dollars ($6.00}, 
lawful money of the United States, the property of 
said Ensign Norman Bicknese, USNR. 

Specification 2s In tba t Private Alvin Goldson, 4126th Anny 
Ah' Forces Base Unit, Squadron 11 H11 , San Bernardino· 
Army Air Field, California., did, at Los Angeles, 
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California, on or about 8 July 1945, in conymction 
with one Wesley H. Moore, Los Angeles, California, 
by force and violence anj by putting them in fe~r, 
feloniously take, steal, and carry away.from the per
son of Mu'vin Ross, Seaman First Class, one Elgin 
'WI'ist l!a.tch, value a.bout Twenty-five Dollars ($25.00), 
and about Eighty Dollars ($00.00) 13.wful money of the. 
United states, property of said Marvin Ross, Seamw"l. 
First Class, from the person, of' Technical Sergeant . 
Kenneth Whitehouse, United States ~~rine Corps, about 
Thirty-five Dollars ($35.o'o) lawful mcney of the United 
States, property of said .Technical Sergeant Kenneth 
'Whitehouse, and from the person of Private First Class 
Ra.ymorrl J. McCull.am, United States Marine Corps, about 
T"Nenty Dollars ($2).00) lawful money of the United 
States, property of said Private First Cl.ass Rayniond 
J. McCull.am. · 

He pleaded not guilty to all Charges and Specifications, and was found 
guilty thereof. No evidence of previous convictions was introduced. 
He was sentenced to be dishonorably disch3.rged the service, to forfeit 
all pay and allow-.:inces due or to beccme due, and to be confined at hard 
labor, at such place as. the reviewing authority might direct, for life. 
The reviewing authority approved the sentence, designated the United 
States Penitentiary, McNeil Island, Washington, as the pl.ace of confine
1tent, arrl forwarded the record of trial for action under Article of 
War 50}. 

3. The evidence for the prosecution shows that in the early 
· morning of 8· July 1945 the accused and one Wesley Howard Moore, both 
negroas, stopped the automobile in which they 'WeI'e rid:ing at or near 
Los Angeles, California, and offered to give t-«o marines, standing 
beside the street, a lift :into Los Angeles. When the marines accepted 
and got into the rear seat of the automobile, Moore, the driver, sug
gested that a sailor·sitting on a bench nearby would al~o like a lift, 
whereupon the sailor was invited and got .into the rear seat with the 

· narines. Moore drove the automobile about two or three blocks, made 
a sharp turn to the right, then one to the left, at which time the 
accused drew a pistol upon the three passengers in the rear of the 
automobile. Moore then stopped the car, and the marines were informed 
that "it was a stick-uplt. Moore exhibited a black jack in his hand 
am took a billfold £ran Technical Sergeant Kenneth Yihitehouse, one 
of the passd!lgers, removed the money ($35.00) th.er~from, and tossed 
the billfold back. Then Moore saw a wrist watch on the arl"l of the 
sailor and asked £or it. When the sailor raised his arm to re:nove 
the watch, Moore struck him behind his ear with the blackjack (R. 11
16, 18), and took the watcht valued at $37.50 (R. 26, 29). The·.accused 
snatched some m.cney ($00.00J out of the sailor's hand (R. 19, 24), and 
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removed $20.00 from the other m3.ri.ne 1s billfold (R. 19). Then the 

two marines and sailor were told to get out of the autanobile, in 

v.hich Moore and the accused -immediately left the scene of the crime 

(R. 12) • . . . 

Shortly after. 2400, 8 July 1945, Ensie;ns Norman C. Bicknese 
and Herm3.n J. Haase~ USNR, were standLng en the corner of a street 
intersection in Los Angeles, when Moore· and the accused stoppec;l the 
autcmobile in which they were riding and asked 'the ensigns if they 
wanted a ride. Both ensigns accepted and entered the rear seat-of the 
automobile. Moore drove the car east on the street, turned north 
about five bl'ocks ani stopped the car,. at which time the accused 
pointed ·a pistol at the ensigns. Moore turned around and said ttGive' 
us your rnoney"(R. 31-33, Pros. Ex. D and G). The accused took Ensign 
Haase's pocketbook ccntaining $52.00, which was later found by the 
police (R. 34, 40). When Ensign Bicknese got out his pocket book, 
Moore said to him "You give me that", and r_eached back and snatched 
it. Upon opening it Moore said IIIs this all you got, six d oll.ars? II, 

and Ensign Bicknese replied "That's all I got 11 , whereupon Moore "reached 
down", "took· out a blackjack", and held it in frmt of the ensign 11as 
if to threaten him 11 • :Moore then attempted to strike Elisign Bicknese, 
who warded off the blow (R. 34, 35). During the struggle 'Which ensued 
the accused "had the gun and he pulled oveI'. to the side of the car, 
towards the doat', he was about in the center of the' car - a little off 
center - and he pulled over toward the door and shot 11 (R. 36), the 
bullet striking Ensign Bicknese in the left side of his chest approxi
mately over his heart (R. 40). As soon as the shot was fired, the 
accused got out of the car and said 11 Get him out of here".· Ensign 
Haase then got out of the car, walked around to the other side and 
pulle:l Ensign Bicknese rut a1 the street (R. 37, 38). The accused 
then told him to 11W3.ll: on back, don 1t turn around'', and while :his back 
was turned Moore and the accused drove off. a.sign Bicknese was then 
still alive, and after pulling him up 01 the curb, Ensign Haase went 
in search of assistance (R. 39). In a fevr momen,ts several police cars· 
and an ambulance arrived at the scene (R. '11.0), The :injured man was 
taken to a hospital, but ceased breathing before reaching the hospital 
and was declared dead at 0140, 9 July 1945, from intra thoracic hemorr
hage due to gunshot wound of the thorax (R • .46, 48; Pros. Ex. G). 

4. Wesley Howard Moore, the accomplice. of the accused, testified'· 
for the defen::e (R. 149-170). He corroborated in large part the testi 
mony of the prosecution as to the robbery a:o:i killing of Ensign 

· Bicknese, but stated that the fa.tal shot resulted from the deceased 
kicking the gun during the above-ment:l..oned struggle and Vlhile it ·was 
in the hands of the accused (R. 153). Upon cross examination, however, 
he admitted that aur:ing the struggle and immediately prior to the 
shooting ha shouted to the_ accused to ''blast himlt (R. 159, Ho). 
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The' mother of the accused testified that he had been a God.
fearing child, interested in mechanics an:l active in Sunday School 

· and YMCA work (R. 171). She said that he rad suffered a brain concus
sion ·and broken neck when he vas --fifteen ~ sixteen years old, . and 
that he ha.d known Hovard Moore since childhood, .although they were , 

•not 	close friends (R. 172).·- Ole Barney Moore testified that. the 
character o! the accused as to hcnesty, integrity,: truth, and yeracit7 
was good (R. 174) •. · · · · 

"5. After· the accused I arights with respect to, testifying., making 
an unsworn statement, or remaining silent were fully explained. to him. · 
by the court (R. 127., 175), he elected to testify under <8th (R. 175). , 
He admitted that shcrtly after midnight, 8 July 1945, he and Moore 
stopped the automobile in 'Which they were riding, a.t which time Ensigns 
Haase and Bicknese got in the rear seat thereof, that when the car 

. later stopped he held a gun, pointing it at Ensign Haase, while Moore 

robbed .Ensign Bicknese, that Moore called and said "Blast him" during 


, 	 the struggle with :fusign Bicknese, and that he ':then got the clip for 
the gun and it fired as he pulled. the slide back when he was kicked by 
Ensign Bicknese (R. 177, 178). He claimed that. he never intended to · 
kill Ensign Bicknese, that he ne,ver pointed the gun at him,. and that. 
he "wouldn't kill anybody" (R•. 182). · ·· . · . · · · . · .. 

0

6. : "Mlrder is the unlawful killing or a human pein~ .with mali~e 
· · aforethought. •Unlawful• means withou.t legal justification or excuse.· · 
· '* * * M3.lice does not necessarily_mean hatred or ·personal w..;.w111. '. : 

toward the person killed, .nor an actual intent to take his.lif'e. * *·* 
The use of tne word •aforethought' does not mean that the mallce·must. 
exist for any .particular time before commission of the act·, . or that .·· 

. the intenticn to kill must have previously existed. It is_~uf'ficient 
· that it'exist at· the· time the act is committed. Malice aforethought · 

may exist woon the act is unpremeditated." Intent to·'commit a felony 

is a state ·of mind :Included in the term '"ma.lice a.forethought". (Par.

148!, _MOM).. · 	 , . 

"Robbery is the taking, with intent to steal, of.the personal 
property of another, fran hi~ person or in his :presence, against his .. 
will, by violence .or mtimidation" (par. 149!, MCM) •. The term "felony" 
includes robbe17 ·(P,ar. 14~; MCM). 

· . , · The evidence clearly show's that the ac~used is guilty of the 
crimes. here alleged. 1 On 8 July 1945, he and his ccnfederate by putting 
two marines and .a sailor in fear took personal property from th~ir 
persona against their will by force and violence. Early the next - · 

. morning, the accused killed the deceased without legal justification or, 
excuse while attempting to rob him. .Although not imposed by the cw.rt, 
capital punislment 1V0uld hav~ been fully justified in this case. . , · . 

. ....

'.'•,,' 4:. 
,. , ~ . ' 
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?•. The charge sheet discloses that the accused is 19 ,ears or 
age and was inducted at Fort MacArtlmr, C&lli'ornia, en 25 November 
1944. He has no prior serrlc., and no dependents. · 

8. The court ss legally constituted and bad jurisdiction oi' 
the person an:i the subject matter. No errors injuriously ai'i'ecting 
the Sllbstantial rights or the accused were committed du.ring the trial. 
In the opinion at the Board or Review the record o£ tria.l is legally 
sufficient to support the :tin.dings .and sentence. Confinement. for a 
period or 10 ;rears is authorized upon conviction ·or robbeI'T in viola
tion of .Article o! War 93, and a sentence of either death or life 
imprisonment :Ls mandatory- up00 conviction of a violaticn or Article of 
War 92. 

·, s 
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WAR IEPARTMENT 
Jx'my Service Forces 

In the Office of The Judge ldvocate General 

SPJGH-CX 290l'.32 
9 NO\J 1945 

UNITED STATES ~ FOURTH AIR FORCE 
v. ' 

' 

)
) Trial by G.C.M~, convened at 

First Lieutenant mGINALD ) Hamilton Field, califomia, 
SHAFI<ER (o-8685.50),
O:>rps. , 

Air ) 
) 

30 August and 1 September· 1945. 
Dismissal, total forfeitures. 

OPINION of the BOARD OF mVIEW 
TAl'PY, IECK and TREVETHAN, ·Judge Advocates 

1. The B:>ard of Review has examined the record of trial· in the 
case of the off'icer named above and sulmits this, its opinion, to The 
Judge Advocate General. ' · 

2. The accused 1ra.S tried Upon the following Charges and SpeCi
ficationsa · 

au.RCE Ia Violation of the 93d Article of w:u-. 

Specification:· ·In that First Lieutenant Reginald Shaffer, 
Air Corps, 400th Ar'trJY' Air Forces Base Unit, didj· at. ' 
San Francisco, California, on or about 13 August 1945, 
feloniously take, steal and cany·away about $1.00 
lawful money of the United states;· the property of 
First Lieutenant earl H • .Anderson. 

CHARGE !Ia v.Lolation of the 95th .Article of ar. 

Specification:· rn· that First Lieutenant Reginald Shaffer, 
Air O>rps, .400th Arsrr3' Ah'· Forces Base Unit, did, at · 
San Francisco, caJ.iromia, on or about 13 August 1945, 
,feloniously take, steal and carry" away about $1.00 · 
lallful money of the. United States; the property- of , 
First Lieutenant Carl H. Anderson. 

Accused pleaded not guilty to and was- found guilty of all Charges" and 
~cifications•.. No evidence of previous convictions was introduced. He 
us sentenced to disnissal and total forfeitures. The reviewing authority 
approved the sentence and :f'orwarded the record of' trial for action under 

· Article of war 48. 
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3. The prosecution introduced evidence to show that about 9 a.m., 
l3 Jugust 1945, First Lieutenant earl H • .Anderson, Assistant Provost 
Marshal of the Fourth Air Force, and Corporal Bud J.. Rand.au, an inwsti.-. 
gator in the frovost Marshal's office, visited the locker room at the 
Physical Training otfice, 180 New Montgomery- Sti:-eet, san Francisco, cali
fornia. · They took ~th them an officer's shirt, a pair of officers• 
trouser&', a wallet and two marked $1 bills. One of the bills belongwad · 
to Lieutenant Anderson and he bad marked it by placing his initials and 
the date na/13/45• on the face thereof. The other bill bad been bo~ 
romd from a Corporal· Fi.gas and had been similarl.r marked on the revene · 
side (R. 10.:.12, 60-62, 66). The locker room was located in the base
ment of the physical· training building and measured about 14 feet bj" 
l2 feet in dimension•. 1be lockers 11e:re used ey officers and enlisted men 

-during exercise periods. J.t'ter. surveying the room, Corporal· Bandau p~ 
ceeded to drill several peep. holes through· a 198.l.l which separated the 
locker roan from. an adjoining utility room. Next he placed the 118l.let 
containing the two marked dollar bills in a pocket· of the pair of offi 
cers • trousers· and· hung both the trousers and the shirt on hooks in the 
locker room (R. 10, ll, 47). , · 

No one had 'been g.van authorltr to take a:ey of the money from· 

the 'Wal.let (R. 62, 6S). 1he arrangement of the clothing and money us 

part or· a plan to apprehend a:ey person 1mo might be engaged in· thiewr;r 

(R. 54, 63). 


' .&.fter the clothing- had 'been hung on the hooks, Cbrporel .Randau 

took up a position in the utility roan· from where he oould peer through 

the drilled holes into the locker room; He ,ras instructed to' apprehend 


._whomever might go through the· clothing. He maintained his vigil from 
9:30a.m. until about 3:.30 p.m. at·lfhich time he aaw the accused enter 
the locker roan, search the shirt, then· search ·the trousers, ·remove· .the 
wallet and extract some money- therefrom. O>rporal Rand.au promptly con
fronted accused, conducted him to the office .of the Physical Educatio~ 
Ollicer and tele_phoned Lieutenant Anderson (R. 12-17, 63). . 

'When be· arrived, Lieutenant .Anderson asked· accused lVhat he had to 
say for himself'. to which accused replied: "Nothing. The f'acts·here · 
seemed to be ascertained and it was just temptation" (R. 17,. 28, 40). 
Accused was asked to produce anything of value he bad obtained from the 
-wallet and he -t~d o~r _a one-:-<1ollar bill which~ the one belonging 
to Lieutenant Anderson that bad been marked with the lieutenant•s initials 
and the da~ (R. 18, 35). llhen Corporal Randau subsequently :repossessed 
the· shirt and trousers, the wallet contained· only- ,one of the t1'0 one-
dollar bills originall.r placed in if; (R. 48). · 

. •. ~ 1' .. 

Accused ,ras taken to the. office of Major ·M~rrow, Provost Mar

shal of the Fourth Air Force, and in the presence· ot Major Morrow and 

Corporal Randa.u, .Al'ticle of liar 24 11as read and explained to him by 

Lieut"enant .Anders.on. 'lberea:f'ter, as' accused seemed hesitant about · 

talking, Lieutepan~ Anderl!!on made a statement to him, to 'the effect that 
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if he had anything on his chest he would feel bett~r i.f he got it oft, _ 
but did not tell him that things would be easier if he made a statement or 
worse if he' did not (R. 19, 23, 40-43, 67). Accused then made a state- · 
ment 'Which waatadmitted in evidence and in which he recited that he 
searched the shirt and trousers hanglng in the locker room, remo-ved $1 
from the wallet .found in the trousers, replaced the wallet in the trousers 1 

pocket and then encountered a corporal who conducted him to the Physical 
Training Office (R. 43, 44, 46; Pros. ~x. 2). 

4. In support of defense•s objection to the admission o.f a.ccused1s 
confession on the grounds that it was not voluntarily made, accused testi 
tiad specially. that when Lieutenant .Anderson entered the o.ffice of the 
Physical Training Office he asked accus.ed, "What do you have to say .for 
yourself?" to which accll88d ·made a reply. They then 11ent to the Provost 
Marshal 1s office where Lieutenant. Anderson first asked accused, "What do 
you have to say?" or "Vlhy did you do it?" or some such question as that. 
Thereafter Article of War 24 "Was explained to accused and he understocd 
th&t he did not have to make a statement but that if he did, it could..be 
used against him. Next Lieutenant .Anderson made the statement, "What
ever you have to say for yourself, it would be better to get it off your 
chest." Accused then made a statement because he had already made such 
remarks at the Physical Training Office that he felt· he could do himself 
nno more injustice• by making a further statement (R. JQ-39). 

After the prosecution completed its case in chief, accused 

elected to make an uns,rorn statement in his own behalf. He stated that 

after graduation from high school he enlisted in the Army' in June 1940 · 


. with the intention o.f' eventually seeking an appointment as an Air Qi.date 
'When he applied for such appointment,_ he was rejected because his eye-· 
sight was 1:elow normal. He served as an enlisted instructor in a bomb
sight school !'rom 1941 until June 1943 ,men hens appointed an .Air Cadet 
to train as an .&rmament. officer. Arter completing the requisite oourse 
at-Yale University, tie was t'etained as an instructor. Sllbsequently he 
joined the Fourth Air Force, attended_:Lviation Ordnance School and be
came an Assistant Amament Maintenance Officer. He .further recited that 
he was married, had an incane of approximately $400 JB r month, did not · 
drink or gamble to excess and intended to make the Army his career (R. 68169). ' . . 

Colonel Vl1lliam· R. Maxwell, O.ptain Gene Richards and Captain 
John He :sro11er, who were, respectively, Ordnance supply Officer, .Armament 
Maintenance Officer and Ordnance Supply Officer o.f' the Fourth Air Force, 
testified variously that they had known accused !'rom seven· to ten months, 
that hens in charge bf the D:>mbsight Cl Automatic Pilot, that he had 

· per.tonnC!d his duties excellently, that he had been promoted to_ fi1'st lieu.
tenant within the past thirty days, and that, so far as they knew, his 
reputation for truth, veracity and honesty was good (R. 70-75). 

s. Defense objected to· the a.dm:issi.on o£ accused ts confusion on the 
grounds that be haq. m_ade his first atate1nent to Lieutenant .Anderson at 
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the Pcysical Training Office before being advised of his rights under 

.A,rticle of War 24 and that his second and more complete statement, al 

though ·made atter his rights had been explained to him, was made only 

because he felt he could do h:1:mself no more hann in view of his first 

statement. 


E-ven had accused's confession been erroneously admitted in ev.L

dence, his substantial rights would not have been injuriously affected 

thereby since tbs record of trial contains other compelling evidence con

clusively establishing beyond a reasonable· doubt that accused was gulliy 

of the o.Uenses ·alleged (CM 24.3384, Rowley, 'Z'/ BR 353; CM 254423, ~ 

zel·ez, 35 m 243) •. Accordingly, it is unnecessary for us to determine 

whether or not his con!ession had been voluntarily made. 


Under Qiarge I and its Specification• accilsed 11as charged with 

larceey of $l in violation of Jl"ticle of War 93, and under Charge II and 

its Specification he, was charged with the identical conduct as a vio

lation of Article of War 95. .A.t the inception of the trial, defense 

counsel JDOved that one or the other of the t110 Specifications be stricken 

because the trial of accused on both of them constituted an unreasonable 

multiplication of charges. · · 


. .. - . . .. 

,Article of 1iU' 95 includes acts made punishable b;y arry- other 

Article o! war provided such·acts amount to conduct unbecoming an·.of.fi.cer 


· and a gentleman. ihus, embezzlement of military property ·constitutes a 
violation· of Article of War 94 as well as J;rticle of war 95 (MCM, 1928, .. 
par. 151). The officer who steals tran his· fellow officers violates 
both Article of war 95 ~ ,Arlicle. of War 93 ·and may be charged in 
separate specifications 1dth the. sam conduct n.olatiw of each o! these 
Articles of war .(QI 2461251 Kangiser, 29 BR '391). · Accordingly, the· ·; 
court's action 1n denying the motion ot dsf'ense counsel 1'18.S correct. In 
his argument opposing defense• a ·motion,. the trial judge advocate stated 
to the court that it might find accused gullt,- undsr one or the· other 
of the Specifications but should no,t find him guilty under both. Sllch 
statement ,ms incorrect. It the same acts or an accused constitute a 
violation of both Article of War 93 and J.:rticle of war 95, he may proper]i , · 
be dla.rged with, and foumi guilty o:t, both v.Lolations (Kangiser case, supra). 

It appears fM the record that accused's couneel proceeded upon 

the theory- that the defense· of' entraJ;lll8llt :ns available to accused. How

ever, the facts do riot support the application ot that doctrine.- When 

a person has independently fo:nned·the intent to commit an offense and 

agents of the Cbvernmeni; mereJ.r ·lq a trap to catch him or even cooperate 

ldth him in order to obtain proof· ot his· guilt, the· defense of entrap;-· 

ment is not established (CM 23984S1 w,bl, 25 BR Z19, 3 Bull JAG p. SS) • . 


. · . - . . . . . .. ·--·- , .. -· 

6. Accused ia 23 years ot age and'married~ War Department ·records 

show that ac:ouaed ia a high school graduate. In civilian life be 'WU 


I • • "' . 
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employed .first as an assistant manager a.nd later.· as a projectionist· in a 

theater, his highest ,veekly pay amounting to $25. From 1937 to 1940 he 

was a member of the ~serve Officers' Training Corps and received basic 


· training. He entered military service on 19 June ·1940 and by .1 september 
1942 had risen to the grade of Technical. S:lrgeant. On 20 January 1944, 
after success!'ully completing the Armament course· at the Technical School, 
Army Air Forces Training Command, Yale University~ accused us commis
sioned a· second lieutenant and was assigned to duty as an instructor at 
that school. On 30 July 1945 he was promoted ·to first lieutenant. 

7. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused 111Bre canimitted during the trial. In the opinion of 
the B:>ard of i.view the record of trial is· legally sufficient to support 
the findings· of gullty and the sentence ·· and to 1rarrant coni'imation of 
the sentence.· Dismissal is authorized upon conviction of a violation of ' 
.Article or war 9.3 and mandator;r upon conviction of a violation of Article · 
of WU- 95. · · 

Judge Advocate. 
I , 

J'lldge Advocate •. 
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Hq .ASFI JJIJO, Washington 251 D. c. 

T01 '1he Secretary of war 
. ., ... ~ 

1. Pursuant to Executive Order No. 9556, dated May- 26, 1945, there 
aretransmitted.herew.ith for your action the record of trial and the 
opinion of the Board of Ieview in the case of First Lteutenan, Reginald 
Shaffer (0-868SSO}, Air O:>rps. · · 

·· 2. Upon trial by general co~ial ·this o!'ficer· was found 
guilty of larceJ'JiY' of $1 in violation of Article ot war 9.3, and guilty of 
the same conduct as a violation of·Article of war 95. · He was sentenced 
to di~SBal and total forfeitures. 1be reviewing authority approved the 
ilentence and forwarded the record of trial for action' under ,Article of 
liar 48. 

· .3. A summa:ey of the evidence may be found in the accompanying 
opinion of the Board of ~v.l.ew. 'Iha Board is of the opinion that the 
.record of trial" is legally sufficient to support the findings of guilty 
and the sentence and to waITant . confimation ·of the sentence. I concur 
in that opinion.· Apparently troubled by thieve:ey, authorities of the 
Provost Marshal.• s office,· Fourth Air Foroe, hung an officers I shirt and 
a pair of officers• trousers on wall hooks in the locker room of a physi
cal training building us~d by officers and enlisted men. In a pocket of 
the trousers had been placed a 'W8llet 1dth the two marked one-dollar bills. 
Accused was observed to enter the locker room, search the shirt, then 
search. the trousers, extract one of the two dollar bills 'from the 'W8llet 
and repl,aoe the 1'8.llet in the trouser pocket. He bad no authority or 
penuission to talaa possession of this money-. 

' 
This o.f.ficer•a conduct in indulging in petty' thiewry from one whom 

so far as he knew was a !ello,r officer was d:Lsgracei'ul.. His conduct ,vas 
comparable ·to the insidious peculations. of a barrack•s thief and con
clusively· demonstratei, bis moral uni'itneas to remain an officer. '!'hat . 
the amount taken was small does not allev.l.ate tbe disgracefulness of bis 
condu·ct~ · I recommend that the sentence be coni'i:nned but that the fol' 
feitures be remitted and that the sentence as thus modified be carried 
into e:xe cution. 

4. · · Inclo.sed is· a form of action °de~gned to. car17 the above recom
mendation into effect, should such recommendation meet w.tth your approval. 

2 	!ilcls ,· THCJW H. GiaN · 

l~ Record-of. Trial Brigadier General, u~s..1. 

2. Form ot action " .Acting The Judge .Advocate General 

( 	Sen~nce coni'iniwd, but forfeitures remeitted · As ~~ .. :... d _.._ d. 
executed. OCMO Sl0, S Dec l94S). . . - • •IIUU4L.&.8 o...~re 
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WAR DEPARTY.El."'l' 
. Army Service Forces (79) 

In the Ot'tioe ot !he Judge Advooate General 
We.ahington. D.C. 

SPJGK • CK 29020:S 
25 	 ocr·114s 

ARMY AIR FORCES 
~ WESTERN-FLYING TRAINING COMlWm 
) 
) Trial by G. C.M., convened at 

Seoond Li,eutenant EDWAlID F. ) Luke Field. Arbon.a.. 20 September 
SPRINGER (0-781091). Air 1946. Dismias&l.. 

UNITED STATES 

Corpa. 	 ~ 

OPIHIOll ot. the BOARD OF REVIEW . 
LUCKIE. Jl)YSE and WINGO. Judge Advooatea • 

-------....--------------------

1. The Board ot Rniew ha.a eD.Jlli.ued the record ot trial. in the cue 
of the ot'f'ioer named above and 5Ubmita this. it• opinion. to The Judge Ad• . 
vocate General. 

2. 	 The aoouaed wu tried upon the following Charge and Speoiticaticmaa 
CHARGE• Violation of the 95th Artiole of War. 
Speoitioation la In that Seoond Lieutenant -Edward F. Springer, 

3028th Army Air Foroea Ba.le Unit, wu, at P,boenix, Arizona., 
on or about 3 September 1945, drunk and diaorderly in a publio 
plaoe a to wit, the W.chrq Inn, while. in uniform. 

Speoitioation 21 In that Second Li•ut•nant F.dward F. Springer, 
• • •, did, in or near the ll:l.dwq Inn, Phoenix, Arilona, on 
or about 3 Septelllber 1945, wrongfully oCIIIIIJnit ail aaaault upon 
Private Firat Claaa F.e.rl H. Cropper by 1doldng him a.bout the 
body with hie .foot, by striking ~ about the head and bod7 
with his hands, and by throwing a liquid aubatance into bu 
taoe. 

He pleaded not guilty to and wu found .guilty ot the Charge and 1ta Spec1
ficat1om. .No evidence wu introduced ot a:IJ¥ preTiowa oonrlction. He wu 
aentenced to be dismisaed the aerTioe. Five or the aenn member• ot the 
court recommended,. in etfeot, that the aentenoe·be commuted ·1;o forfeiture. 
ot $75.00 ot h11 pq per month for 16 months. The reviewing authority ap
provecl the aentenoe, bu\ r•oommended. th.at 1.t be suspended in 'View of the 
past good reoorcl ot the aooua ed, and fonrarded the record ot 1;rial tor ao
tion Wlier Artiole ot War <l8. · 

~. The nidenoe tor the pr~eoution sho• that on S September 19'5 
at about the hour ot 12130 or laOO A.JI., Private Firs\ Claaa Earl H. Cropper. 
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age 3S. who wu then on a 30-dq oonn.l.eaoent i'urlough a%Mi va1 weariJ:lg 

"theater oampdp a%Mi Purple Heart ribbona," the latter awarded him aa 

a result of having at&ftered shrapnel wound.a of the leg, wu aeated on a 


· stool at the bar of the lfidn.y- Inn in PhoeDix, Arizona. drinking beer. 
!o hia right, seated on adjoining 1toola, were three women, Be11ie 
underwood. Leota Seala, &rd Dixie McGuire. Two of the wom.en were employees 
of the place, but were ziot then on duty. Private Cropper ha.d entered the 
Htabliabment about 81!0 P.:M. and during the oourae ot the evening b&d fin 
bottles of beer. Af'ter baning the fourth bottle he apent •an hour or more• 
in the kitchen of the inn with Be11ie lblerwood, drinking coffee and tallcing 
(R. 8,11,12,lS,lT,_36). Prift.te Cropper had been invited by the bartender, 

Ji?r. Woolaq, to ha.Te dinmr with hiJll am the three ladies after the oloeing 

of the taffrn (R. 26). Upon returning from. the kitohen to the bar, Cropper 

aeated himlelf at a atool at the extreme north end ot the bar and engaged 

in conversation with l{ra. tblerwood (R. 9,27). The barroom wu deaoribed 

u being· "rather amall" am ha..S.ng an L shaped bar, the .vertical part of 

which rums in a north and aouth direotion neu the weat aide ot the build• 

ing. The entranoe door ia at thia aide ot the building and ia at a point 

about au or eigh'\ feet trom th• north en4 of the bar (R. 9,13,18,60). 


, .loouaed and Flight Officer Bradley entered the eatabliahment a~ 
about 10130 P.K. .loouaecl wu Hated at the bar not lea• than the or au 
atoola to the south of Cropper am all the in.tervening 1eat1 ••r• oooup:i.ed. 
!hare wu no oozner1&Uon l:letlweeu the two,· and Cropper te1tified that he 
had no lcnGWledge of aoouae4•1· preaenoe Wltil about 12139 .l.M. (R. 9,10, 
12,IS). Variou1 witne11e1 ••t tba tiae ot thm tirat oonnr1ation and r•• 
1ulting alteroation at b•tw•en·12120 aJld 1100 .l.M. (R•. 19,36,36)• .lt 1ome 
time during that iaterval, aoouaecl left hia. Hat, approa.ohed tlle pan ot 
the bar at whioh Cropper wa1 ·dtti.Dg and made 1am profane remarb about 
"m.en who wore Hnioe ban on thdr blome• am. ,tahd, •it ,run•t hi• taul'ls 
it be wun•t aenil OflrHU 11 (R. 9,27,'ZG,4.B,68). Cropper ma.de no r91>l7 and 
aoouaed walad baok to the plaoe where he had. been seated, took .h11 drink 
and ,tarted ton.rd the exi'Is door, whioh YU looa.ted 1ome 6 . feet troa where 
cropper wu Hated., an4 et.id; •1•m. goiag outdde nowJ it 7ou don't tollow 
ae ;rou•re 7elloar. 11 

· Cropper replied, •you o&n't be yellow over tlwre," b\l't 
did not move tr011.hia 1eat (R. 10,sa)•. ~ell then began our11ng and uing 
obaoeu language cleaodbed u tollon1 "ThoH pretty 1hitty' bara on ;your 1h1n 
cloz:,.t\ mean a Oo4 dum thing.•, !'It you didn't ban a yellc;.r 1troalc a toot 
w14e down your ba.olc )'Oll would OOM outdd• 1dth :me.• Ria then called Cropper ) 
•a 79llow buolc-a.ued priw.tt• and thrn the oontont, ot the glue 111 hi1 

tao•, part of the liquid falling on J4n. Ur.denrood (R. 19,20,351 Proa. k. 

l ). J. pieoe ot one of Cropp•~·• teeth wu knook"4 out and the liquid. .· 

11blinded11 him. Tlhen he •~ed. to wipe b11 fa.oe,· a@owied •grabbed11 hill 

by the arm and thq walked. eu1s together.. The barte11ndsr, WoolHy-, &Dl 

Flight Officer Bradlq immediately followed them out. Cropper wu tir1t 

oen lying 011 'tM groad. aDd the &00\lHd 'WU atrild.ng him with hil ti1t1 

I.D4 kioldng hi.a Hnn.l time1 on tho body (R. 21.,22,46). Cropper 1Jut1t1e4 

that aoo\aled bt.4 ,,ru.ii: b1a O?, the jsur and knookod him to the groum1 that. 
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he wu "jwnpe(\ cm, beaten &Di kicked on the be.ok ot the head" am that he 
did not remember anything atter being kicked on the hee.d • (R. 11,15 ). Woolae7 
pulled accuaed oft Cropper and the aocuaed aaid, "Will you look at the aon-of
a.-bitoh bleed." Cropper, who at that tiae wu in a prone position. wu bleed• 
iug about the faoe (R. 22,46). Prha.te Cropper wu heard to aay, "Where are 
your campaign ribbon.an (R. 52), whereupon aocuaed broke looae trom Woolsey, , 
who w aa holding him, and atruck Cropper again~ the evidenoe 1• in oonfii °' 
aa to whether Cropper wu prone or atanding at the time of the aeoond attaok, 
but neither Woolae;y nor Bradley •a'!W Cropper strike at the aoouud (R. 21,46): 

Mr. Woolsey testified that there had been no conversation between 
accused am Private Cropper prior to the time he(Woolaey) went to the kitchen 
about laOO A.M. to turn out the lights, at which time aocuaed wu in good 
humor a?ld wu sitting at the south eDd of the bar aome distance from Cropper. 
Accused had been driuld.ng moderately and he and the members ot hi• party · 
appeared in good oondition aJJd none was boiaterows (R. 19). There had been 
no a.lteroation of any kind, but upon Woolsey'• return to the ba.r from the 
kitchen within about five minutes, Woolsey observed aocuaed standing in the 
doorway Tery excited '8.!ld aaw him thro!J the remainder ot the drink into 
Cropper's fa.ce, using· profanity of the kind a.bon mentioned, and "inviting 
him" to come in the yard (R. 20,21,22,2f). 

Flight Officer Bre.dley testified tha.t aocuaed bad about ten drinks 
of liquor, oonaiating ot one jigger eaoh, and~tour or tive be•r• between. 
10 A.M. and the .time .the incident, which is the subject of the Qharge, oc
curred. He observed Cropper at about 11100 P.M. seated a.t the north end of 
the bar where he remained until at'ter Lieutenant Springer walked to hia seat 
and engaged him in conversation tor 10 or 16 minutes, according to Bradley. 
The witneu did not recall having oonvtiraed with Cropper at any time during 
the evening. The oonveraation between Cropper and a.oouaed wa• quiet at 
tirat and Bradley heard nothing until he was a.ware ot the TOice ot accuud 
&Di "he waa awea.ringn. thereupon Springer returned to where Bradley wu 
sitting and waa "very put out." · They started to leave the place, accused 
carrying his dri?llc, but on the. way out U.eutenant Springer went toward 
Cropper and threw the oontente of the glua in his faoe (R. 36~38, 50,54)• 

. Bre.dley'• testimony oonoerning hie eobriety and that of the accused. 
adduced on croaa-e.umination, 11 u follcrn a 

"Q. Were you intoxicated when you got .to the Mldwa.yT 

"A. No, air. 

"Q. Wu Lieutenant Springer u intoxioa.ted aa you were? 

•.1. No, air. · 

"Q. You were the fellow who wu just a little drWjlker than the other1 

"A. 'fha.t ii correct." (R. 48). . , 


.Asked aa to aoouaed'• reputa.tion u a peaceful man, Bra.dley stated it was 
good (R. 47). 
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,. The evidenoe for the defense oonsieta of the 11rorn testimony of 

aocuaed and three character witne1ae1. one of whom. in addition. testified 

that the reputation of Cropper tor truth a.nd veracity we.a bad (R. 71-79). 

Thia witneas. Mrs. Letour, waa a friend of Cropper's former wife trom 

whom he had obtained a divorce., Her knaarledge of Cropper'• reputation tor 

truth a.nd vera.oity wa, bued on what ahe had hea.rd about him from Cropper'• 

divoroed lrlfe and tram one other person (R.. 78 ). ; 


It we.a stipulated that ·a.ocuaed. 11 married and living ht.rmonioudy 

with his wife and ht.a a child about two years of age (R. 80). Aocuaed. 

after being advised of his right• a.a a w1 tneas teatified in 1ubstance a, 

follow11 He will be 23 yee.r1 of age on 2 November 1945, and he ha.a been 

in the service on active duty sinoe 23 February 1S4S. ha'Ving enlisted in 

the "ARC" (ERC) on 12 Deoember 1942. He hu two brothers in the aervioe 

and his tather is a veteran of the lut wa.r. He attended the University 

of Wisoonain for one year and pa.rtioipated in boxing, both at that institu


. tion and the high school which he had pre'Viously attended, winning 61 out 
' ot 62 bout,. He never was in a fight while in the An,,ry before. On 'the 
night in question, he, Bradley and two other ofi'ioers went to the Mi~ 
Inn about 11100 P.M. or later, but the latter two left about 12100 or 12116 
A.M. and were not involved in the altercation. About 12130 or 12145, Flight 
Officer Bradley ca.ma to him and sa.id that the private (Cropper) we.a aakin.g 
derogatory rema.rka about the Air Corpa. Accused went to Cropper'• aeat 
~ as he approached, Cropper a&id, in a law wioe, "Hire comea the General.• 
Accused told the private that in the Air Corps enlisted men did not talk 
to offioera in tha.t manner. Cropper then aaid. "What theater have you been 
in Lieutenant 'l" Accused had indioa.ted hi• deair• tor overaeu 1ervioe at 
every opportunity, but has done nothing but !ait aroum• nth no perman.eaiJ 
job. Re told Cropper that it wu not hia fault he had been bpt in the 
States and he "wu telling hiJa jYroppeiJ all thia stuff using protanit)r to 
the extent of God.dam and 1hit. 1 11I 11'&1 pretty wound up and· I threw this 
drink in his faoe and walked out tne door." Cropper did not aay anything, 
but walked out in front and atarted fightiDg. Blows were atruck by both 
parties and Cropper went to the ground. Accused ·kicked Cropper while he wu 
on the ground.and told him to get up and fight., After they were aeparated 
by Woolsey and Bradley, Cropper got to his teet and shouted. •ueutenant. 
what theatre have you been in." Thereupon Springer broke loose and atruok · 
Cropper again, knocking him down the aeoond time. Then aoouaed went to 
his oar and started to get in when Cropper oame up and asked why aoou.aed 
had "beat him up. 11 Accuaed replied that he should not be criticised beoa.u.ae 
he had not had overseas duty when he alwa.ys desired it. He further told 
Cropper "he looked up to the men with the Purple Re&rt." According to.the 
accused, apologies were exchanged and they ahook hands before taking leave 
of ea.oh other (R. 56-61,70). , 

Upon crosatexa.mination. acouaed stated that upon starting to 

leave the Midway Inn it was origin&lly his intention to take hi• drink 

with himJ that he had carried out drinks on more than one oocaaion and 

the proprietor had never objeoted. While he did not have to pasa Cropper 
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on his Y1q out, the plaoe at whioh Cropper was sitting WU not far from. the 

door and accuaed went over to talk with him. ·H!I started raising hi• voioe 

when the enliated man uked him. what thea.ter of operation he had been in 

and lost oontrol" of himaelt. He threw the liquid in Cropper'• face, a&id 

a0111o9thing about hia ha:viag a "yellaw streak" and asked him to come outside 

and settle the argument. He adm.tted tha.t Cropper did not raise hi• voioe 

at a.JV time and a_aid nothing exoept uk the one question u to wha.t theater 

the Lieutenant had ·aened it>,. Following the drink-throring episode, coupled 

with the invitation to atep outdde, the Lieutenant walked out the door, 

looked Kok and saw Cropper wipe hia taoe, after which Cropper alao walked 

out the door. lie could n.ot ata.te who atruok the tirat blcnr. 


Accuaed adJlli.tted tha.t ha had atruok hi• roommate, Lieutena11:b Nighter, 
in a diapute at the lie.me plaoe on a prerlous date, but contended that there 
waa autfioient provocation and related the tacts lea.ding up to the incident 
(R. 62,64-67). 

5. Speoitioation 1 ot the Charge allegea drunlcenneaa aJ:ld disorder ill 
uniform. in a publlo plaoe in 'V'iol&tion of A.rtiole ol'War 9S. That aoouaed 
waa diaorderl7 u alleged ii ao oenoluainly established, not only by the 
proaeoution'a witneHea but by' the aoouaed'• teat~ u well, aa to re
quire little 001111Mntl. suttioe 1t to aay that hi• profane outbm-at_ ill 1sh• 
presence et a:\ leut three women and hia outing· ot the liquor into the- tao• 
ot the eriliatecl ..a oonaU1ni'5e a oourae ot acandalous am diagraoetul oon
duct ot _the type denounced.~ tu 95th Article ot War. While it ii dittioult 1.o 
aompreheDd auoh aota being eommitted by a aober individual, we are w:iable to 
i?ldulg• in arrj preauaption that aoouud wu drunlc. at the ·time and mua'II. loolc 
aole7 to the record tor preot ot thia •lement ot the offense. There ia erl 
denoe that he ha.cl comuaecl a oondderable amount _of ·1n1.ox1oanta during the 
day a.nd that be dl'&!llc moderately at the Mid'ft.1' lJ1ll bar from about 10130 P.». 

. until about laOO ~.M. There n.a alao au effort Ill.de \,y the proaeClltion to 
eata.bliah through the teat~ of Flight otfioer Bra.dle7 that the aocuaed · 
was intozicated, but the answera elicited were eo ngue a.nd inoonaiatent 
u to han little or no probative Talue. lb witneaa expreaaed the opinion 
that aoow ed wu drunk, nor waa 8:tJ¥ evidence otfe~ed to show that hi• aotiou 
were charaoteriatio of oonditidm 00J11J110nl7 found in drunk peraonc. On the 
oontrar7, the bartender te1tii'ied that acouaed drank moderately aJld hi• be
ha'V'ior wu exoellent until the tillle ot the quarrel. Under theae oirowutanoea, 
the evidence doea not eatabliah beyond. the required reuonable doubt. that the· 

, 	 aoouaed wu drunk u alleged, and 1• theretore legall:, autticient 1» aupport 
onl7 ao muoh ot the finding of guilt7 ot Specitioatioa 1 ot the Charge u in• 
volvea diaorder in unitonia in a. publio· plaoe. 

6. With reapect to Speoitioation Z ot th•., Charge, the evidence olearl7 

eata.bliahea that the aooused, ,rho ha.cl oonaiderable experienH u a boxer, wu 

the aggreuor and made a brutal and unproTObd attack upon the enlisted -.n, 

"11.irteen :,ears hi• aenior who ~ beea wounded in oombat onraeu and wu 
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then on convalescent furlough. 

Even it it may be asawned that Cropper ma.de an unoomplimentt.17 
or alighting remark about aocuaed' a laolc ot over1eu 1ervice, there wu no 
justificationwha.taoever for accused'• action.a. No authority _Y••ted in 
acouaed aa an officer to administer corporal punishment upon an enlisted 
man tor an alleged insult, nor we.a there anything in the situation that 
oould not have been cleared up by the exercise of discretion end good judg• 
ment by aocuaed even if Cropper had actually been insulting. The record, 
however, ahowa that accuaed wa.a the aggresaor throughout. He unquestion
ably used Tile, profane alld. obscene l~uage in a.ddre1sing Cropper, and later 
followed up this verbal attaolc with a phyaioal one when he thr• the liquid, 
content, ot hi• glu1 into Cropper•• face, at the same time taunting the 
latter to go outside unleu hen.a "yellow.• The testimoey olearly ahon 
tha.t, whether Cropper went out '90lunta.ril;y or was pulled or puahed o.ut by 
accused, •couaed ruthleaaly beat up Cropper, •triking him on the jaw with. 
hi• fiat and punohing and kiolcing him on the hea.d and body when Cropper 
tell to the ground. There ia nothing whatever to indicate that Cropper 
attempted to or did strike aoouaed, end,· save tor the atatement ot accused 
himaelt~ there 1a no evidence to auat&in the view that Cropper even attempted 
to defend. himself. Further, while a.ccuaed wa.a being held atter be ha.cl both 
atruok alld. kicked Cropper, be broke looae and n.de another attack on Cropper. 
In the opinion ot the Boarcl the evidence tully establishes that aoouaed 
wrongtull.7 uaaulted Private Fint Clua Cropper a.a charged ill Speoitioation 
2 of the Charge and ia legalli lllftioie~ to 1upport the tindiJli ot guilty 
of thi• Speoifioation. ' 

Aa concerns the Charge, with respect to Specification 1, aooused'• 
.disorder wa.a gross and hia illdecorua waa oompicuows and of a diagraoeful 
nature. According to Winthrop, engagillg in unseemly a.ltercationa or broilt, 
with mili tar;y pe_raona or oiTilia11.1 • breaches ot the pea.oe, or other diaordtrl7 
or violent conduct of a diareputa.~l• oharaoter in public constitutes a viola
tion of the 6lat (95th) Article ot War (Winthrop•• Militt.17 law and Precedents, 
Reprint, p:18). Clearly then, thia ia the type of oonduot which 1a denounced 
by the 96th Article afWa.r. aa conduct unbeoaming an offioer a.ncl a gentle-.n. 

With reapect to Specification 2, the rule is well aettled that 
the .oonduct of an offiC?_er in kicking and atriking a.n enliated :man ot hia 
comme.nd ia conduct unbeooming a.n officer and a. gentleman in violation ot 
.Article ot War 96 (CK 239481, Wickham, 25 B.R. l83J Cll 238970, Hendlez, 
26 B.R. lJ CM 239609, Mulroy, 25 B.R. 215). ADd when wuch an uaault 1a · 
inflicted without justification by an ottioer upon. a soldier 1n a publio place 
and in the preaenoe ot several oiTiliana, it is ·even more reprehenaible. 
It diagracea the offioer personally and in the language of Winthrop •exhibit• 
him a: •orally umrortey to remain a 111.~er of the honorable proteaaion ot · , 
arms. Accordingly-, the Boa.rd ot Ren• holda that "*9· ottemea ot whioh 
acouaed atanda convicted are both within the contemplation ot the 95th 
Arti,ole ot War and that the ~videnoe 1a lega.lly autticient to' austain the 
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tinding:or guilty ot the Charge. 

7. Attached to the record ot tria.l is a. letter of recommendation tor 
clemency. signed by i'iTe oi' seven members of the court (one member wa.s un
a.vaila.ble by r~on of transfer), recommending commutation ot the aentenoe 
to forfeiture ot pa.y in the a.mount of $75.00 per month for 15 months. AJnong 
the rea.sona assigned tor clemency &re accused'• youth, his civilian back
ground. his previous good military record, and the fa.ct that the misconduct 
involved waa due to his aenaitiveneas oTer the failure to be uaigned to 
overseas service. 

8. War Department records discloae that this officer 1a 23 yeJLrs ot 
a.ge and ma.rried. According to the testimony he haa one child. He is a high 
school gradua.te and attended the University of Wisconsin for one-halt yea.r. 
Thereafter he held taro ciTilian poaitions a.a foundry and ma.chine illBpector , 
frQ?ll March 1941 to February 1943 until he enlisted in the milita.ry senioe. 
Ha enlisted in the Enlisted Reserve Corps on 12 December 1~2 and was called 
to active duty on 23 February 1943, serving e.s an aviation cadet from 24 
larch 1943 to 26 June 1944. On 27 June 1944 he was appointed a second lieu
tenant in the Army of the United States and aeaigned to the Air Corpe. 

9. The court we.a legally constituted and had juriadiction of the person 
and of the offenaea. Except as noted, no errors injuriously a.ffeoting the 
substantial rights of a.ocuaed were committed during the trial. In the opinion 
ot the Board ot Review the record. or trial is legally sufficient to support 
only so much of the finding of guilty of Speoitica.tion 1 or the Charge a.a 
involves a finding or guilty of disorderly conduct in uniform a.t the time 
am plaoe alleged, and legally aufficient to support the finding of' guilty 
of Specification 2 and the Charge and the aentenoe and to warrant confirma• 
tion of the aentenoe. A·aentenoe of dismissal ia mandatory upon conviction 
ot a·violation of Article of War 95. 
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SPJGK - CM 290203 1st IDd 

Hq ASF, JAGO, Washington 25, D. c. 

TOa The Secretary or War 

1~ Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there 
a.re transmitted herewith for your action the record of trial and the opinion 
of the Board of Review in the case of Second Lieutenant Edward F. Springer 
(0-781091), Air Corps. · 

2. Upon trial by general oourt-ma.rtial this officer was found guilty 
of being drunk and disorderly in uniform in a public place (Specification 
1 of th,e Charge) and of oommitting an assault on one Private First Clus 
Earl H. Cropper (Specification 2 of the Charge), all in violation ot the 
95th Article ot War. He was sentenced to be dismissed the service. F,l.Te 
of the seven members of the oourt subsequently reoommended, in effeot, that 
the sentence be commuted to a. forfeiture of pay of $75.00 per month for 
15 months, The reviewing authority approved the sentence, recommended 
that it be suspended beoause of the previous good record of accused,,and 
forwarded the record of trial for action under Article of War 48. 

3. A summary ot the evidence ma.y be found in the accompanying opinion 
of the Board ot Review. I concur in the opinion of the Board that the 
record of trial is legally sufficient to support only so muoh of the find
ing of guilty of Speoitica.tion lot the Charge as involves disorderly con
duct a.a alleged, and legally sufficient to support the finding ot guilty ot 
Specification 2 and the Cba.rge a.nd the aentenoe, e.nd to w9.rra.nt confirmation 
of the sentence. · 

On Z September. 1946 the_acoused entered a bar in the City of 
Phoenix, Arizona, and there beoa.me involved.in a controversy with an en
liated man, who was without apparent blame. The accused used vile and 
profane language toward the enlisted man in the presence of several civi
lians, including women, hurled the oontents of & glass of liquor in hie 
face and invited him to step·outside the premises, where the accused ad
ministered a vicious beating to him, striking and kioking the enlisted 
man while he was down and defenseless. The officer had done considerable 
drinking, but the evidenoe does not establish that he was intoxioa.ted or 
indioate that the enlisted man whom he attacked was in that condition. 
The &ass.ult is an aggravated one, particularly sinoe the a.ooused, a man 
23 yea.ra of age with considerable experience a.a a boxer chose a.a his . 
victim a. soldier 13 yea.rs his unior, who wa.a wet.ring the Purple Rea.rt 
and was ·on oonvalesoen'fi furlough. It further appears from the evidence 
that this officer did, on a previous occasion, use his physical proweu . · 
to settle a dispute, though the matter did not come to the· attention of 
military authorities. 

,. 
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Accused'• aotions indicate a lack of appreciation of the dutiea 

and obligations of an officer, and demonstra.te that he is W'llll'orthy ot hie 


. commission. ·1 recommend that only so much of the finding of guilty of 
Specification lot the Charge aa inTolfts a finding ot guilty ot disorderly 
conduct as alleged be approved. Under all the circumstance• and despite 
the reoommenda.tiona of clemency on the part of the court and the reTiffing 
authority, I recormnelld that the sentence be oonf'irmed and ordered executed. 

4. Considera.tion ha• been given to the recommenda.tion tor clemency 
ligned by tive of the seven membera of the court. to th8 reoommellda.tion 
of the reTiewing a.uthority and to the a.tta.ched letters trom Honora.ble Robert 

_M. !AFollette. Jr., and Honora.ble .Uexander Wiley, United States Senaton 
from the Sta.te ot Wisoomin, and from the Honora.ble Tha.d F. Wuielewaki, 
Member of the li>uae ot Representatives of t~e United Sta.tea from the Sta.te 
of Wla comin. ' 

5. Inolosed ia a torm. ot action deaigned to carry into execution 

the foregoing recommendation should it meet with your appro'ft.l.. 


5 Inola 	 TH.OM.ASH. GREEN' 
l. Record ot tria.l Brigadier Genera.l, u.s•.a.. 


· 2. fora ot action .l.oUng The ~udge J.dTOoate General 

3. 	Ltr fr Sen 


La.Follette 'V 


4. Lt!'.. fr Seu Wilq 
5. 	Ltr tr Representative 


Waaielnald 


( Findings approTed 1n Ptn• Sentence oonfirmed and ordered executed. P 
OCll) 	486, 15 Nov 194.5) . ·. · · · · . . t.---e_..c.:...' 
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WAR DEPARTMENT 
Army Service Forces 

rn·the Office of The Judge Advo~te General 
, Washington, n.c. 

· SPJGN-CM 290214 

UNITED STA.TES 	 ) FOURTH AIR FORCE 

) 


v. 	 ) Trial by G.C.M., convened at 
) McChord Field, Washington, Zl., 

Second Lieutenant THEOOORE ) 28 Augµst 1945• Dismissal., 
CAMH3ELL (0-836082), Ai.r .) total forfeitures and confine
Corps. · ) ment for two ·c2) years. Dis

) ciplinary Barracks. 

OPINION by the BOARD OF REVIEW 

LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 


l. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to 

The Judge Advocate General. 


2•. The accused was tried upon the following Charges and Specifi 
cations: ' · · 

-cHARGE I: Violation of the 61st 	Article of War.· 

Specification 1: In that Second Lieutenant Theodore Canpbell, 
Air Corps, Sqiadron "V1', 464th A.rmy Air Forces Base Unit, 
did., without proper leave, absent h:ilnself from his or

. ganization and station at McChord Field, Washington; .t.rom 
30 June 1945 to 6 July 1945• 

Specification 2: In that Second Lieutenant Theodore Can pbell, 
Air Corps, Squadron "V1'., 464th Aney .Air Forces Base Unit, 

did~ llithout proper leaw; abse·nt himself from his or
ganization and station at McChord Field, Washington, from 
9 July 1945 to 16 July 1945. 

, 

CHARGE Ila Violation of the 96th 	Article of War. 
( 
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Specification ls In that Second Lieutenant Theodore Can pbell, 
Air Corps, Squadron _!IV", 464th Army Air F'.orces Base Unit, 
did, at McChord Field, Washington; on or about 15 July 
1945, wrongfully att,empt to take and use without the con
sent of the owner, a military aircraft, property of the 
United States, of a value of more than $50.00. 

Specification 2, In that Second Lieutenant Theodore Campbell, 
Air Corps, Squadron •Vtt, 464th A:rmy Air Forces Base Unit, 
did, at McChord Field, Washington, on or about l3 July 
1945 wrongi\llly take and use without the consent of the 
owner, a certain automobile; to wit: a Chevrolet Sedan, 
property of the United States., of a value of more than 
$50.00. , . ' . 

' 
The accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. He was sentenced to be dismissed the service,. to 
forfeit all pq and allowances due or t(? become due, and to be confined 
at hard labor, at such place as the reviewing authority might direct, for 
ten years. The reviewing authority approved the sentence, reduced the 
period of confinement to two years, designated the United S~ates Dis
ciplinary Barracks, Fort Leavenworth, Kansas, as· thi, place of contine
ment, and forwarded the record of trial for action under Article of War 
48. 

J. The evidence for the pro~ecution shows that, by orders dated 
19 June 1945, the -accused was relieved from his assignment and duties at 
Tonopah Army Air Field, Tonopah, Nevada, and reassigned to Squadron V, 
McChord Field, Tacoma, Washington. The orders instructing him to pro
ceed without ·delay to his new station provided that delay en route was 
not authorized, that tb3 Transportation Corps would provide transporta
tion, although travel by private conveyance was allowed, and included 
the entry "Er.c:MR, 26 Jun 45• (Pros. Ex. 2). The accused, having applied 
for and received a transportation request, departed Tonopah in the early 
morning of 28 June 1945. He traveled by bus to Reno, Nevada, and thence 
by train .to Portland, Oregon., arriving in the latter city at 1005 hours 
on J)June 1945. His train was scheduled to arrive at Tacoma, Washington., 
at 1648 hours on the same day (R. 7). The morning report of Squadron V 
at McChord r"'ield revealed that he absented himself without leave on JO 
June 1945., whi.le en route to join his new organization., and remained in 
that status until he reported for duty on 6 July 1945 (Pros. Ex. 1). 
He apparently signed the Officers' Register at Headquarters., McChord 
Field., on 6 July 1945, indicating his arrival on the preceding day
(R. 74, 75). 

The accused, about this time, made the acquaintance of Miss· 
Lila Lee Booth who, on the occasion of their first meeting, was in the 

· company of "Mr. Austin"., a guest at the Winthrop Hotel in Tacoma. 

2 
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According to the. testimony ot Miss Booth, she spent the next four days 
with Austin and the accused, chie~ in carousing and drinking at 
local 11 speak-easies" and taverris (R. 10, 21-23). On one occasion, 
after consuming a considerable quantity of whiskey, the three decided 
to go to the •Derby Club" but could not agree as to who should drive 
the automobile in which the group intended to ride. Following the 
argument the accused aeparated himselt from the others and was not 
seen again by Miss Booth until the early morning hours of Sunday,1 15 
July 1945 (R. 22-24). She and "Major Knudson11 bad spent the Saturday
evening before drinking at the barroom in the Winthrop Hotel and later 
at the Derby Club (R. 11, 12,_ 24, 25). About one-thirty o 1clock on 
Sunday morning they de~i.ded to visit the Officers Club at McChord 
Field and, while walking from the Derby Club down 11th Street 1n search 
o! a taxi, encountered the accused. He joined the couple and all three 
rode in a taxi to the Field, the accused occupying the ba·ck seat alone 
while Miss Booth sat in .front between the driver and Major Knudson 
(R. 12-14, 25-29). The latter, as they approached the Field, sugge~ted 
that Miss Booth 11slide down" in 'the seat to escape the attention of the 
guard at the gate. This ruse succeeded and Private First Class AnthoJlY' 
Shefsik, the guard, wishing to avoid "embarrassment" to Major Knudson, 
who •seemed unstable" and appeared to be the only passenger, allowed · 
the taxicab to proceed a short distance inside the Field (R. 14, 15, 
30, 36, 41) •. She.fsik fixed the time of this incident at 3:45 o 1clock 
1n the morning (R. 36). After the three passengers alighted from the 
car, Miss Booth spumed the company of Major Knudson and walked away 
with the accused to an area of. the Field in which several airplanes 
were parked (R. 15, 16, 31, 49). Statin& that he •liked to fly verr 
well", the accused "suggested going in L aJ plane•. Miss Booth 
acceded to this proposal, entered one . o! the planes with him, and 
took her place beside him in one. of the •two pilot•s seats". Ac
cording to her testimony, the. accused "turned something and it wouldn't· 
start• and, "disgusted" at bis failure, repeated this performance 1n 
two other planes 11:i. th the same ineffectual results. Tu.ring the course 
of these experiences Miss Booth misplaced her purse and came into the 
possession o.f "earphones and a radio book" (R. 16-18, 31-33). · 

· Daybreak found the ~uple walking toward the main gate am 
£aced ldth the problem o.f leaving the Field undetected. The accused 
t!'::ited while Miss Booth went !orward to ascertain whether a guard was 
on duty. She was halted and questioned by •the M.P. 11 but persuaded 
him to allow her to retum and search for the misplaced purse. She 
reported the presence of the guard to the accused, who then suggested' 
another plan of· action. She was to drive a staff car from the nearby 
Motor Pooland·meet him on the highway out-side of the post (R. 18, 19, 
37) • Pursuant to this scheme, Miss Booth entered the vehicle numbered 

. 
1112971911 , drove it toward the Field• s exit and, deciding that •they 

· wouldn't let ffiai} through", turned the car in another direction. She 
was halted by a guard, returned to the Main Gate •shack", and there 



questioned by the Sergeant of the Guard and O!ficer of the Day (R. 19, 
201 33, 36, 37, 38, 45, 47). She and the accused had consumed a con
siderable amount of beer and ,:whiskey that night and she .,presented a 
sorry picture to the mEmbers of the guard. Obviously. inebriated, she 
appeared ;to one witness to be "in a stupor•, and, to another to be 
•getting over*** a drunken spree• (R. LI,, 49). Her han~s were dirty, 
her knees •banged tip•., her t'ed suit was filtey, and, all in all, she 
seemed Ul)kempt and "haggard• (R. 32, 38, 47). She mumbled •incoherently'I 
that she entered the Field with a Maj or and a Lieutenant, although ap
parently not mentioning the accused by name, and stated that she was 
operating the staff car with' the permission of ll)(ajor Fonville•. In 
spite of her drunken condition, she was able to direct tm Officer of · 
the Day to the spot where the "radio operator's headset" and the 11.Air- ' 
craft Manual• had been dropped (R. .38, 47, 48). A lady's purse, con
taining $20.00 in cash, a pint-sized bottle one-fourth f'ull of whiskey, 

·and a social security card with •Lila Lee" appearing as the "first and 

second" names thereon, was discovered the following dBiY in a 11 :S-2611 


parked on the Field ·(R. 42, 43, 48). Miss Booth was not consistent in 

her testimony as to the accused's attire on the night in question, at 

one point referring to his •sports shirt" and later indicating that he 

was wearing a blouse (R. 13, 27, 28, .'.34, 35}. 


By stipulation it was shown that a 11 B-2611 aircraft and Chevro
let Sedan Staff car number W-1~719, which belonged to the United States, 
each was valued at more tha4'l $50.00 (R. 8., 9). Captain Ross P. Holland, 
Flight Test Inspection Officer at McChord Field, testified that he had 
not granted the accused or any other person permission to operate a , 
11 :S-2611 airplane on the night of l5 _July 1945 (R. 43}. 

The morning report of Squadron V at McChord F.i.eld described 
the accused as absent w1. thout leave from 9 July 1945 until his confine
ment on 16 July 1945 "awaiting triai• (Pros. Exs. 41 ·5} •. 

4. The accused, after his rights relative to testifying or re- . 
maining silent had been explained to him, elected to testify in hia own 
behalf (R. 50). His home was in Akron, Ohio .1 where, after completing 

.. 	high school, he was employed by Firestone Tire and Rubber Company !or 
six months before his enlistment in the A:rmy. The son of a •professor•, 
he lived in a home where. disaffection between his mother and father pro
d'!lced tension and unhappiness. The worr,y caused by this unfortunate 
situation led to a habit of excessive drinking, which, the accused 
realized, "ruined /jdi] whole Army career" (R. 51, 52, 6?). His three 
years of service in the !,,.rmy included two as an Sllisted man and one 
as a commissioned officer (R. 64, 65}. Trained as a "first pilot" on 
"B-24" type aircraft, helad JOO or /PJ hours credit for that type . 
airplane and "total time•.of about 600 hours (R. 65, ~}. 

Following the receipt of orders directing bis transfer from 

Tonopah, Nevada, t~ :McChord F:i,eld, Washington, "pending resignation 
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.f'rom the Arll\Y", he, far the first time since bis entry into the ser
vice, traveled alone on orders. As an enlisted man his changes of 
station had been 11under troop movement•, and, since receiving his com
mission; he had been ~ccompanied by other officers between stations 
(R. 52, 65, 67, 69). He had on those occasions taken "the amount of 
tima stated on the orders" (R. 69). He received his orders at Tonopah 
on 19 June 1945, the date of their issue, and both from their language 
and from his coIIVersation with the "Chief Warrant Officer" at the 
Adjutant•s Office, concluded that he was not scheduled to arrive at 
McChord F.l.el d unt.i.l 26 June 1945. (R. 52, 53). He therefore received 
the impression that he had seven days travel time between stations 
and, when his departure from Ton?pah was delayed because of ~ickness 
until 28 June, he considered that he was not required to report to 
.McChord Field until the fifth day of the f'ollowing month (R. 53, 60, 
62, 64, 67)~ He remained in Portland, Oregon, for three days, arrived 
in Tacoma, Washington on 3 July, and on the following day obtained a 
room at the Visiting Officers• Quarters, McChord Field. Because he 
felt •terribly ill" from an excessive use of alcohol, he slept through
out most of 4 am 5 July, formally reporting at his new station·on the 
afternoon of the latter day (R. 53, 62, 63). On 6 July h$ went again 
to Tacoma, mt Miss Booth at the bar in the Winthrop Hotel, and re
turned to the Field for 11a meeting• at 7 :45 a.m. on the following 
morning. Even at this time he was "well under the weather• from 
whiskey and, when several hours later he 118nt again to .Tacoma, he re
sumed his heavy drinking. He spent the night of. 7 July with Miss 
Booth at the Winthrop Hotel. On the following d~ a quarrel took 
place, during the course of which he branded her as a •gold digger•, 
and "told her **'*where to go am what to do Emd that /p.i] didn 1t 
want to see her again•. Miss Booth then left his presence, stating 
that • she would get even with fferi] for saying such a thing".. He 
had not seen her since that incident of 8 July (R. 54, 55,·59, 61, 
66, 68). · 

Instead of returning to McChord Field, the accused remained 
in Tacoma for several days (R. 55, 56). He was still there on l4 July 
when, at about 11:30 p.m., he encountered •Mr. Sid Harris•, whom he had 
known for a week, and mnt nth· him to a restaurant. Harris ordered 
sandwiches and the accused a "milkshake". After a few minutes they 
went to a •speak-easy", the accused, who was not al.lowed to enter at-· · 
tired in Arley' uniform, waiting outside while Mr. Harris w~nt in for a 
drink. At about one o 1 clock they walked- to the latter's room at the . 
Savoy Hotel, where the accused replaced bis blouse and "green shirt" 
with a light beige "sport shirt• belonging to Harris. A soldier by 
the name of "Perry" was there at ,the time. Having thus concealed his 
Arrrry identity, the accused accompanied Harris to "Ann Thompson's" 
speak-easy, remained there until "about dawn•, and then proceeded to 
the Bohemian Club (R. 56-59). At about 12:30 or 1:00 o 1clock on that 
Sund~ afternoon ot 15 July he returned to the Harris room and changed 
into Araty clothes. Spending the entire weekend in Tacoma, he at no 
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time on l4 or 15 July went to McChord Field. He pointed out that 
during his brief stay there he had not visited the Motor Pool or tba 
area where aircraft were parked (R. 59, 60). He positively denied 
enterlng an airplane at any time since his arrival (R. 60). Appre
hended on 16 July, he attrituted bis unauthorized absence to over
indulgence in alcohol (R. 61). 

Private John R. Perry, testifying !or the defense, related 
how he met the accused on the Saturday evening in question in the 
room ot Sid Harris at the Savoy Hotel, Tacoma. At about 11:00 or 
12:00 o•clock the accused exchanged his A.rrey- blouse and shirt !or 

sportswear and, a!ter .•a short while", la!t the room nth Harris 

(R. 70-73). 


The stipulated teatimony.of Sidney Harris generally supported 
the ·statement o! accused. According to Harris, tba two men met at about 
ll:30 o 1clock on the evening of', 14 July. They went to a restaurant. . 

where Harris drank coffee and the accused a milkshake. They then pro

ceeded to a speak-easy and, when the accused was not allowed to enter 


,/ 	because of his uniform., walked to the "Harris room" at the Savoy Hotel. 
There the accused •doffed his cap, blouse, shirt and tie" and put on 
a shirt belonging to Harris. The two men then went to 11Ann Thompson• s" 
and consumed several drinks of' whiskey, Harris tald.ng his departure 
about 2:00 o 1clock in the morning. Shortly after noon on Sunday the 
accused returnea to Harris• room and recovered his clothing (R. 74). 
Mrs. Harris, too., recalled that the accused .visited their room, that 
he exchanged certain items of clothing., that her husband "returned 
alone" at a!::0~1t 1:30 ,-.m•., and that the accused recovered his· clothes 
at about l~r''J ,...;,.lock on Sunday afternoon (R. 74). 

5. The prosecution presented, as rebuttal witnesses, Sta!! Sergeant 
Edward A. Owen, Acting First Sergeant of Squadron V at McChord Field, . 
and Sergeant Fred v. Carlson.,.clerk at the Visiting.Officers• Quarters. 

· owen, who .was on duty at the Squadron Orderly Room on 4, 5, and 6 July 
1945, did not see the accused there until the last mentioned date (R. 75, 
76). Carlson•s records·did not reveal that the accused was assigned a 
room throughout the three-day period, but the witness conceded that the 
presence or accused could have escaped his attention (R. 76, 77). 

6. Specification l of Charge I alleges that the accused •did., 
without proper leave, absent himself from his organization and station 
at McChord Field, Washington, from ,30 June 1945 · to 6 July 1945.n 

The evidence adduced by the prosecution in wpport of this 
allegation was uncontroverted. The· accused., willing to acknowledge the 
truth of the facts so established, contended that he was nevertheless · 
guiltless. His position was predicated upon what he considered a fair 
and reasonable interpretation of the orders dl.recting his transfer, on 
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a permanent change of station basis, fr~m Tonopah Axmy Air Field, 
Tonopah, Nevada, to McChord Field, Washington. The orders issued 
on 19 June ·1945 directed him to proceed without delay to his new 
station, provided for transportation by the Transportation Corps, 
and expressly forbade any delay en route. The significant provi
sion, to the mind of accused, was the statement fixing the effective 
date of change of the morning report as of 26 June 1945. This, 
coupled with an assertion by "the Chief Warrant Officer" in the 
Adjutant's Office at Tonopah, led the accused to believe that he 
was allovmd seven cays in which to reach his new station. Thus, 'When 
a period of hospitalization delayed his departure until 28 June, he 
fixed the proper date of his arrival at McChord Field as 5 July. 
After interrupting his trip at Portland, Oregon, and remaining there 
for three days he arrived at McChord Field on the morning of 5 July 
and formally reported the following day. 

Should the truth of these assertions and good faith on his 
part be conceded, the defense so propounded can be of no avail to the 
accused. His orders and pertinent Army Regulations required him to 
proceed without delay to his new station. 

1rvlben an officer is ordered without troops from one 

post of duty to another, he will proceed without un

necessary delay except where orders direct i::e rformance 

of travel on a specific daten. Par. 1 (1), AR 605-180, 

16 July 1942. 


Although authorized to travel by private conveyance, he elected to pro
ceea by rail. The allowable travel time was therefore to be computed 
"on the basis of the shortest usually traveled route" by that type of 
transportation. c.3, Par. (1) (b) AR 605-180, 16 July 1942. Whether 
foe accused availed himself of the shortest rail route between Tonopah., 
.!1::v2.aa, and Tacoma, Washington, is not revealed by the evidence. It 
was sho.·m, however, that he traveled by bus to Reno, Nevada, and that, 
having applied for and received a transportation request covering 
his travel from Reno to Tacoma, he proceeded by train on a schedule 
wr.ich, if followed without interruption, would have fixed tb3 time of 
his arrival in Tacoma as the afternoon of JO June 1945. Since he failed 
to report at nearby McChord Field on that day, he was properly listed 
as being absent without leave on the morning report of the organization 
to which he had been assigned. 

This determination of unauthorized absence is unaffected by the 
ference in accused's orders to the effective date of change of the morning 
report. This provision was apparently inserted in accordance with Army 
Regulations (far. 11, AR 345-400, J January 1945), directing "All. or
ders directing a permanent change of assignment of individuals*** 
where it becomes necessary for such personnel to be dropped from the 
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morning report of one unit*** and pick;d up on the moming report 

of another unit" to contain 11the effectiTe date of change".· This re

quirement., .the apparent purpose of which was to coordinate the making 

of an administrative entry concerning the transferee by the losing and 

gaining units., does not change the accepted :rules applicf),ble to tranl 

am should have no definitive effect on allowable traTel time. While 

the date of the morning report change mey frequently prove to be the 

same as that of arriTal at the new station., this is not necessaril;r 

the case. Such a coincidence would depend on a variety of circum

stances., as the type of travel employed and whether or not delay en 


. route was authorized am utilized. Certainly the provision relied. on 

by the accused .could not license a delay of several. days in the face ' 

of an express prohibition to the contrary. His testimony that he ar

rived at McChord Field suffering fromthe ill effects of excessive 

drinking and his admi.tted addiction to alcohol apparently provide a 

more credible explanation of his unauthorized absence than the alleged 

misconception of the meaning and effect of ~s orders. 


7. Specification 2., Charge I.,· alleges an additional unautb:>rized 

absence of the accused from his station at McChord Field from 9 July" 

1945 to 16 July 1945. .Accused freely acknowledged his unauthorized 

absence as alleged and attributed his delinquency to an imnoderate ~.. 

of alcohol. The evidence., beyond a reasonable .doubt., suatains the · 

finding of guilty of ~s. Specification. · 


8. S:i;e cifi.cation 1., Charge n., alleges that the accused did., •at 

McChord Field., Washington., on or about 15 July 1945., wrongfully attanpt 

to take and use without the consent of the owner., a military aircraft., 

property of the United States.,. of a value of more than $50.00 11 • Speci

, 	 fication 2 of the same Charge alleges that the accused did., at the same 
station., "on or about 13 July 1945., wrongfully take and use without the 
consent of the owner., a certain automobile., to wit: a Chevrolet Sedan., 
property of the United States., of a value of more than $50.oo•. 

The only testimony presented in support of the above Specifi 
cations consists of the testimony of Miss Booth. Since Miss Booth was 
clearly shown by other 'Witnesses to have been in an inebriated condition 
on the night of 14-15 July 1945, when, according· to her testimny., the 
two events occurred., her testimony must be viewed 'With great caution. 
The sergeant of.the guard who observed her at the time in question des-· 
cribed her as aPIS aring to be "in a stupor" arrl. the officer of the day 
described her as recovering from "a drunken spree". Her narration of 
the ·events alleged does not appear to be accurate or lucid. The ac
cused .directly contradicted the testimony of Miss Booth by denying that 
be was 'With her or visited McChord Field on the evening described by her. 
His testimony as to the events of the early evening of 14-15 July is 
corroborated by the statements of others. Furthermore., he testified that 
he was in a .Tacoma. tavern b_etween 2:00 a.m. and 6:00 a.m. ~·during the hours 
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when the two events supposedly occurred. It is a significant circum
stance 'Which tends to place doubt upon Miss Booth• s testimony that the 
accused wa~ not seen in the taxi.cab 'With Major Knudson when he entered 
the post and that the accused was not observed or found on the field 
during the course of an extensive search conducted about daybreak on the 
occasion in question. , In view of all these circumstances it is the 
opinion of the Board of Review that the uncorroborated testimony of Miss 
Booth is not of such a persuasive character as to warrant a find. ng of 
guilty, beyond a reasonable' doubt, of Specifications l and 2, Charge II, 
and the record is, therefore, legally insufficient to sustain the findings 
of guilty of those Specifications. 

9. The records of the War Department show that the accused is 
approximately 21 years of age. He graduated from high school and en
listed in the service on 12 December 1942• He.was thereafter commis
sioned a second lieutenant in the Air Corps on 4 August 1944. 

10. The court was legally constituted. In the opinion of the 
Board of Review the record of trial is legally insu!ficient to· support 
the findings of guilty of Specifications l and 2 ot Charge II and of 
Charge II, but is legally sufficient to support- all of the other fin(i.;. 
ings and the sentence and to warrant confirmation thereof. Dismissal 
is authorized upon.conviction of a violation of Article of War 61. 

(Sick in hospital)_ Judge Advocate. 
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SPJGN-CM 210214 lat Ind 
Hq .ASF., JAJJO., Washington 25, D. C. 
TO: The Secretary of War ft9V 2 81945 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945., \here 
are trammitted herewith for your action the record of trial and the! 
opinion of the Board of Review in the case of Second Lieutenant Theodore 
Campbell (0-836082)., Air Corps. · 

2. Upon trial by general court-martial this officer was found 
guilty of absenting himself without leave from his organization and 
station at McChord Field, Washington, !tom 30 June 1945 to 6 July 
1945 (Spec. l, Chg. I)., and from 9 July 1945 to 16 July 1945 (Spec. 2., 
Chg. I), in violation of Article of War 61; of wrongfully attempting to 
take and use, without the consent of the owner., a military aircraft., 
of a value of more than $50, property of the United States _(Spec. l, 
Chg. II), and of wrongfully taking and using., without the consent of 
the owner., a Chevrolet Sedan automobile, valued in excess of $50., also 
property of the United States (Spec. 2., Chg. II), in violation of Article 
of War 96. Ha was sentenced to be dismissed the service., to forfeit all 
pa:y and allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing autmrity might direct, for ten years. 
The reviewing authority approve<;! the sentence, reduced the period of 
confinem3nt to two years, designated the United States Ilisciplinary
Barracks, Fort Leavenworth, Kansas, as the place of confinement, and 
forwarded the record of trial for action under Article of War J;3. 

3. A sulllllary of the evidence may be found in too accompanying 
opinion of the Board of Review_. I concur in the opinion of the Board 
of Review that the record of trial is legally insufficient to support 
the findings of guilty oi' Specifications land 2 of Charge II and of 
Charge II., and is legally sufficient to support all of the other fin:iings 
and the sentence, as approved by the reviewing authority, and to warrant 
confirmation thereof. 

The accused., by orders dated 19 June 1945., was relieved from 
his assignment and duties·at Tonopah Army Air Field., Tonopah, Nevada, 
and directed to proceed w:i thout delay to his new organization at McChord 
Field., Tacoma, Washington. Because of illness, his departure was de
layed until 28 June 1945. He traveled by bus to Reno, Nevada, and thence. 
by rail on a schedule which fixed the time of his arrival in Tacoma., 
Vfashington., as of 30 June 1945. He, however., interrupted the trip and 
left the train in Portland, Oregon., remained there for three days., and 
did not report to McChord Field until 6 July 1945. He again absented 
himself without leave on 9 July and remained away from his organization 
and station until he was apprehended in Tacoma seven days later. · 
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The accused's addiction to alcohol was without doubt tha 
cause of bis delinquencies. Prior to the commission of the offenses 
here under' consideration., he was punished by his Commanding General 
under Article of War 104 on account of his drunk and disorderly con
duct while in uniform in a public place, the incident occurring on 19 
January 1945. The record indicates that under date of 8 June.1945, 
the accused submitted bis resignation for the good of the service, 
in lieu of trial by general court-martial. He conceded that bis habit 
of excessive drinking had "ruined /iuiJ whole Army career". While 
lacking the character and stability necessary to assume and shoulder 
the respopsibilities of an officer, and clearly demonstrating his un
fitness to wear the uniform, it is believed that dismissal alone would 
comprise sufficient punishment for the present offenses. .I recommend., 
therefore, that the sentence be confirmed but that the forfeitures 
and confinement be remitted, and that the sentence as thus modified be 
ordered executed. 

4. Consideration has been given to the letter, dated :9 October 
1945, from the.reviewing authority, Major General Willis H. Hale., the 
accompanying letter of Major William P. Fonville, Trial Judge Advocate, 
and the attached affidavit of one Anthon;r p. Spadafore., the latter docu
ment attesting the presence of the accused in the city of Tacoma from 

. ·2:00 o'clock un:t,11 6:00 o'clock on the morning of 15 July 1945•. 

5. Inclosed is a form of action designed to c.arry into execution 
the foregoing recommendation, .should it meet with your approval. 

THOMAS H. GB.Em5 Incls 

Incl l - Record of trial Brigadier General, USA '. 

Incl 2 ·- Fora of action Acting The Judge Advocate General 
Incl 3 - Ltr. fr. Gen. Hale 
Incl 4.- Ltr~ fr. Maj. Fonv:ille 
Incl 5 - Affidavit from Anthoey 

P. Spada.fore . 

( Findings disapproved 1n part.. fiie eenteiiceas approved by' the reviewing 
authority-, 1s confirmed but the forfeitures and con.finement remitted. 
As modified ordered executed. GCMO 502, 5 Dec 1945) • 





WAR DEPARTMENT. 
Army Service ,Forces ( ) 

In the Office of The Judge Advocate General · lOl 
Washington; n.c. 

SPJGQ 
CM 290245 

UNITED STj.TES 	 FaJRTH J.m FORCE ~ 

·: v. ) Trial by G.C.M., convened at 

) ·Walla Walla J.:rmy Air Field, 
.First Lieutenant CHARLES Washington, .'.31 July 1945,~ H. 	BAYLESS {0-86.382:>), ' and 25 August 1945~ Dismis
Squadron A; 423rd Army Air ) sal. 

, Farces Base Unit. ) 

-------- ..... -
OPINION of the BOARD OF REVIEN · 

PARTLCW, BIERER and HICKMAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
. . 	case of the off1,.cer ~ed above am submits this, its opinioo, to The . 

Jwge Advocate General. · 

2. The accused was tried upon the following Charges and Speci
fications s · · · , · 

CHARGE:}r Violation of the 95th Article of War. 

· Specifications In that F1rst' Lieutamnt Charles H. Bayless, 
Air Corps, .Squadron A, 4,2.'.3rd .Army Air Forces Base Unit, 
did, at 'Walla wall.a Army Air Field, Y{ashington, ·on or 
about 22 September 1944, with intent to deceive Colonel 
D. Wade, 'Air Corps~ subnit an official Report of Survey 
in the anount of $1625.00, containing the statement 
that the six cameras listed thereon were destrc,yed in 
a crash of B-24 airplane on 12 September 1944, which 
statement -..as known by the said First Lieutenant Charles 
H. Bayless, Air Corps, te> be untrue in tl'at the said 
cameras were not a1 the B-24 airplane at the t:ime said 
airplane .crashed~ 

CHARGE Ila VioJation of the 94th Article of War. 

. (Finding of not gullty. ) 


-Specificaticn 11 (Fin.ding of not guilty.) 
• . I 

Speci!'ication '21 (Finding of not guilty.) 
( . 

' 
Specification .'.3s (Finding of not guilty.) 

Specification 41 (Finding of not guilty-.) 
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He pleaded not guilty to the Charges and Specifications and was found 
guilty of the Specification of Charge I and Charge I, not guilty of 
the Specifications of Charge ll and Charge II. He was sentenced to 
be dismissed the service. The reviewing authority approved the sen
tence and forwarded the record p\U'SUant to Article of War 48. 

,3. Evidence introduced for the· prosecution, pertinent to the 
Specificaticn and Crarga of which the accused was frond guilty, ,briefly 
sUl'IUll9.ri zed, was as ·follows. 

From April 1944 to the date of trial, 25 August 1945, and 
specifically on 23 Septanber 1944, the accused was Aer:ia.l Photo Officer, 
in Charge of the Aerial Camera Distr:ih~tion Section (Stipulation, R. 8)~ 

. Aircraft B-24E, Serial Number 42-28515, departed walla Walla 
Army Air Field on 12 September :1944 en a night navigation training 
mission, and crashed at 2110 hours that date, srortly after takeo!f, 
at a point approximately :;ix miles southeast of Walla Walla, Washington 
(S~tipulation, B.. 8). · 

Prosecution's Exhibit 1 (R. 11), a Report of Survey· (WD, ,A.GO 
Form No. 15, 15 October 1943), dated 22 September 1944 at 'Walla Walla 
Army Air Field, 'Washington, showed six cameras, therein described, of 
a total value of $1625, Army Air Forces property, as "Destroyed in 
crash of B-24 No. 42-28515 E on 12 September 1944 at about 2110, 6 
miles SE of Walla Ws.lla A.rm::! Air Base. n 'Ibis Report of Survey was, 
upcn its face, verified by the purported sigrature of the accused to. 
the supporting affidavit, attested by the sigmture of the Adjutant. 
The signature of the accused was identified as such by the testimony. 
of the Base Adjutant (R. 9, 10, 14), an officer familiar with the 
1.ccused I s signature. The document wis presented to the Adjutant for 
·attestation on 2.3 September 1944 (R. 9), attested by him and placed 
in channels for disposition.· It was approved by Colonel n. Wade, the 
Comarrling Officer (R. 11).. The Adjutant oould not recall that he had 
the accused raise his right hand and formally declare the truth of. th3 
matter stated in the Report of Survey, though such was his usual 
practice (R. 10, 1.3), nor specifically that Exhibit l was the particular 
Report of Survey which the accused presented to him (R. 12),' but was 
positive that the accused so presented a Report of Survey (R. 12) and 
tl•.at the signature to the verification 01 Eichibit 1 was that of the 
accused (R. 14). 

Staff Sergeant SargE3Iltini (R.·15), noncommissioned officer 
in charge of the Aerial Gun Cnmera Distribution Section at the ti.me 
of the flight of the aircraft in question, in the temporary absence 
of the noncommissioned officer ordinarily in charge (R. 15, 16), , 
testified that the practice was not to install aerial gun cameras , 
on B-24 aircraft, type E {R. 15), or ,,type D (R. 19), as it was imprac
tical to put them on (R.· 17). In cne instance within the witness• 
knowledi;e, a plane of cne, of the two types was mounted with caimras 
by mistake, later corrected (R. 19, :20). Cameras were not 'installed 
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· for night'missions, as "it wouldn•t do any good to take pictures·.at 
night• (R. 18), but m some occasions planes took off at night with 
cameras en them (R. :20). Ordinarily, the cameras in the waist posi
tion were removed at the end of each £light a.nd the four cameras in 
the turrets were left en, in the case or planes equipped with cameras,, 
(R. 17), but sometimes cameras were not removed, due to lack of time · 

between landing and takeoff (R. 18). Thsl witness did not inspect 

this particular plane at the time am. so could not· say whether it 

did or did not have cameras on it (R. 20). 

Mljor Cole (R. 21), Director of Supply and Maintenance, 
·believed that cameras were mounted only on "JH :type aircraft. They 
were not, to hie knowledge, mounted on T~e E B-241 s by reascn of 
the lack of two turrets an that type of aircra.tt, so that all posi
tions could not be fired (R. 21.). Installation of cameras was 
poss:ible in the four positions that were available (R. 25). Major 
Cole ms Base Aircraft Investigating Officer and, as such, investi 
gated the crash of. the aircraft in question for the purpose or deter
m:ining the ca.use of the era.sh _(R. 21, 22) ~ He arrived at the scene 
appr~imately 15 minutes a.fter the crash (R. 22). Portions of the 
airplane were spread over an. area. of some 200 yards, in dispersed 
piles of 'Wl'eckage. The wreckage and grass were burning. The airplane 
-was, i'or practical µirposes, totally destroyed. Quite a few civilians 
had gathered at the scene (R. 22, Z3). l&!jor Cole posted guards 
overnight. No immediate examination of the wrecked aircraft was then 
made, as attention was centered upon fighting the fire and recovering 
the bodies, but the witness examined the 11reckage on the following 
morning, including the metal remnants and the guns (R. 22, 24). He 

.	did Ilc;?t see any parts of aerial gun cameras :in the wreckage (R. 23) 
nor notice a:ny part or a gun camera on a gun which he exam:ined (R. 24}. 
He ·did not have cameras :in mind, as his investigation was not for .that 
purpose {R. 23), but he knew the rut-ward appearance of a gun camera 
and could recognize one en sight (R. 24). · 

First Lieutenant Evensen (R. 25), as Investigating Of!icer 
of the present charges pursuant to Article of War 70, advised the 
accused fully of his rights and interviewed witnesses in his presence. 
In the course of the interview, the accused spoke out voluntarily 
after the interview of one witness had been completed am Ythile they 
were waiting for the next {R. Z7). The accused so.. sta.ted, in effect, 
that he knew he was licked in regard to the first charge, violation · 
of Article of· 'War 95; trat there was nothing he could do about that; 
that he had submitted the Report of Survey dated 22 September 1944 
on which appeared six cameras alleged therein to rave been ~O')'l!Cl 
1n the crash of B-24 airplane _No. 515E, which crashed on l2 september 
1944; that at 'tbe time he. submitted the Report of Survey, he knew the 
six cameras were not on that airpl,11.ne, and that: his reason for submit. 
ting the Report of Survey was to cover up ·the loss of six cameras ' 
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which had disappeared f'rom his section, presumably by theft. These 

statements were not made :In response to questions. The accused merely

•started talking• to the w.i.tness (R. · 27). Cn cross examination,. the 
'Witness testified that the accused then stated further that his Report 
of Survey showing the loss of'· the cameras in an airplane crash ~s 
submitted at the suggestion of Majors Cole, Coffield and :Ft!b.man that 
he take that means of' account:lng for the missing cameras. '.Ihe witness·. 
questioned Majors Cole and Felzman, neither of 'Whom recalled ·any such 
S"J.gg1;tstion by anyone at the meeting or cortversation which they had ba.d 
nth the accused, at which a Report of Survey wa.s discussed. Major 
Coffield had lefi the United States and could not be reached (R. ~, 
28). . 

Other evidence :lntrodooed f'ar the prosecution was r_elevant 
only to the Specifications ana Charge whereof the accused -was-acquitted. 

4~ The accused, duly advised of his rights, elected to remain 

silent (R. 53). Evidence was :Introduced for the defense only upon the 

Specifications and Charge of which he was found ~ot guilty•. 


5. The accused officer ms convicted 'of submitting an official 
.Report of Survey in the amount ot $1625 at wall.a. Wall.a Army Air Field, 
Washington, on or about 22 September 1944, with int_ent to deceive 
Colonel 'D. Wade (Base Commander), containing the .statement that six 
cameras listed thereon were destroyed in a certain airplane crash, 
which statement was lmown by the accused to be untrue in that the 
cameras lfflre not en the a:irplane. · 

The evidence 1n the case. which carries the proof "to the point 
of conviction beyond a reasonable doubt is the accused• s own oral state
ment, ma.de to the Investigating Officer :In the ccurse of investigation· 
of the charges before the:ir reference for tria:l, that he lmew he ,es , 
"licked~' in regard to the first charge, violation of A.rticle of War 95,
and there was nothing he ·could do about that; that he had submitted

•the Report of Survey .:In question showing six cameras to have been 
destroyed in the airplane crash; that he ~ew when he submitted the 
Report that the cameras were not en t:ta.t airpl.a.ne, and -t.Mt he sub
mitted the Report to cover up the loss of the cameras which. had dis
appeared from his sectic:n, presumably by then.. Covering., as it does, 
directly or ~ :Inference, every element of the offense charged and 
effectively preclud:lng any succ~ssi'ul defense, that sta.tsent is mre 
than an admission against :interest (See par. ll4E., .WY 1928; CM 2'.li,669 
Schallenberg, 28· BR 379, 38S). It is, in substance and :In i\111 · 
practical effect, a confession. As such, it was entitJ.ed to be received 
in evidence in the state of proo.r establishea :In the case, and was . · 
properly admitted. It :was llholly volt_mtarys . 1n .f'aet, volunteered, 
on the accused I s own volition and not in response to question~. addressed 
to him.· It was 'fully supported. ~y evidence aliunde that the of'.rmse 
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probably had been canmitted, sufficiently establishing the corpus 
delicti. · The Report of survey itself was in evidence, with the 
accused 1 s signature to the supporting affidavit established by testi~ 
many, the Report showing on. its face the statern.ent specified. There 
-was testimony that it was not custcmary to put cameras on airplanes 
of the type :involved and that ca.mer~~ were not ordinarily put on any 
planes for night flights.· The -wreckage of the plane was inspected, 
though for other purposes, and the officer who did the :inspecting saw 
no camera pa.z:ts therein. While far from conclusive, this factual 
situation was clearly sufficient to inspire in reasonable minds the 
belief that the offEl!lse charged had probably been committed, and that 
is .enough evidence of the corpus delicti .fully to qualify the confes
sion. For trat: purpose, ~h evidence need not be sufficient to . , 
convince beyond reasonable doubt that the offense has been comrr.itted, 
or to cover every element of the charge, or to connect the accused 
with the offense (Par. lU&, MCM 1928, P• 115; CM 256/.IJ7, Jaycox, .36 
BR 269,, 276-277; CM 25a:>86, Kissell, .3.3 BR .3.31, .3.39) •. 

Whether or not the accused raised his right hand in the 
presE11ce of the.officer attesting his verification of his Report of 
Survey and orally declared aloud his oath to the verity of its con
tents was wholly immaterial. .Tlle submission by the accused of the 
document over his signature, necessarily contempla.ting its pi:esenta
tion to tbe Base Commander for approval,. coota.ining the known !3lse 
statemant specified, constituted a false official statem.Ellt whereof' 
the purpose,· by clear inference, was to dec"eive the COOllIWlding Officer 
wh!)se approval. ms requisite ·to release of the accused from responsi
bility ror the items listed in the Report of Survey. That such .false 
official statement constitutes a flagrant violation 0£ Article 0£ ~ar 
95 is too plain for discussion (Par. 151, MCM 1928; CY 256631, Burtcn,; 
.36 BR .315, .321; CM 2567061 Siddon, .36 BR .3.35, 342). 

6. · The accused officer is Z'7 years· of age, s;ingle, a native 

American citizen. He is a. graduate of Allegheny College, ~ving 

majored in Geology. As a civilian, he was employed from September 


..:. 	 1941 to February 194.3 as a' machine tool, assemblyman. He received , . 
training as an-aviation cadet· from 2t February 194.3 at Yale U:riiyersity 
and ms appointed temporarily a second lieutenant, Army of the United 
States, 15 July 1943, am assigned to the Air Corps. He was promoted 

-.. to the grade of first lieutenant 8 September 1944. His training and 
service rave been as an Aerial Photographic Officer, · his performance · 
ratings, Exd:ellent.- ,,. 

. . 
7. The court was legally constituted and had jurisdiction of 

· ,,.,the person an:1 t)le subject matter. No errors'injuriously affecting 
· the substantial rights of the accused were committed during the trial. 
J.n thf3 opinion or the Bo~ of Review the record of trial is lega.1J.Y' 

s . 
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sufficient to support the findings of' guilty and the sentence, ani 
to. warrant confirmation of' the sentence.· Dismissal is mandatory 
upon conviction· of' a violation of' Article of' War ~5. 

. 
Judge Advocate 

Judge Advocate 

Judge .ldvOQate 
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SPJGQ - CM 290245 1st Ind NOV 161945 
Hq ASF, JAGO, Washington 25, D. C • 

TOa The Secretary of Ylir 

1. Pursuant to ExacutiTEI Order No. 9556, dated 26 May- 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of First Li.81ltena.nt 

Charles H. Bayless (0-863820), Squadron A, 423rd A:rnry- Air Forces Base 

Unit. . 


2. Upon trial by general court-martial this officer was found 

guilt7 of making a false official statement in a Report of Survey 

submitted by him, that six cam.eras listed thereon, worth $1625, were 

destroyed in the crash of a certain airplane, knowing that the camera.a 

were not on the airplane at the ti.me of the crash, in violation ot 

Article of war 95. He was sentenced to be di5111issed the service. · 'The 

review:hlg authority approved the sentence and forwarded the record ot 

trial pursuant to Article of War 48. 


3. A summary of the en.dance :may be found in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 

:record of trial is legally sufficient to support the findings and the 

sentence and to warrant confirmation of the sentence. I concur in 

th.at opinion. 


The accused officer ms Aerial Photographic Officer in charge 
of the Aerial Gamera Distribution Section at Walla Walla A.rm.,- Air Field, 

· Washingtcn from April 1944 through 23 September 1944 and thereafter at 
the tim of trial, 25 August 1945. en 12 September 1944 a B-24 airplane 
left the field on a night training mission ard crashed shOl'tly thereafter 
at a point about six miles from the field, in a cooditicn of complete 
wreckage. Co 22 SeptEII!ber 1944 the accused submitted a Report ot Survey 
'Wherein he listed six aerial gun cameras, of the total value of $1625, 
as destroyed :in the crash of the airplane on ii September 1944. The 
Base Commanding Officer approved the Report of Survey on that represen
tation. Evidence established that it 1119.s not the general practice to 
equip "ll'i_th cameras that type of plane, nor any- planes at the base for 
night missions, and that no camera parts were observed tG inspection of 
the wreckage. The accused admitted to the :hlvestigating officer that 
_he knew that the cameras were not on the airplane and trat he submitted 
the Report_ of Survey to cover up the disappearance of the cameras fran 
his section, presumably b7 theft. He elected to rana:in silent at his 
trial and offered no evidence, explanation or extenuation concerning 
this offense. 
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such resort by an officer to deliberate :falsehood in an 
official. statanent designed t~ relieve himself of substantial pec,miary 
reepcnaibilit,' is regarded as_warranting his dismissal. However, as 
there is reason to believe that the accused officer may have acted !'ran 
a misguided lack of apprecia.tion of the seriousness of the.offense 
involved, and ccrnmensura.te llith the like disposition ot similar cases 
heretofore, I recommend that the_ sentence be confirmed but commuted 
to a reprimand and !crfeiture of $50.00 of his pay per month for three 
months, and that the sentence as thus modified be carried into execu
tion. 

4. ID.closed is a form of action designed to carry into execution 
the foregoing recommendation, should it me~t llith your approval. 

2 	!ncls THOMAS H. GREEN 
l - Record of trial Brigadier GEneral, U. s. Army 
2 - Form of action 1cting The Judge Ad11ocate General 

( 	Sentence' confirmed, but c~ted to a t-eprimand and forfeiture of &so.· 
pq per month for three months, AS commuted ordered executed. GCW 498 
5 	.I.Jee 1945) •. · · ' 
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WAR DEPARTMENT 
Army ~rvice Forces (109) 

In the Of.t'ice of The Judge Advocate General 
Wa.shingt.on; D. C • . 

SPJGQ 
Cl,( 290353 

U N .I T E D S T A T E S . ) 
) 

Sll:OND S.ERVICE COMMAND 
ARMY SERVIDE FORCES 

v. 	 ) 
Trial by o.c.M., convened at . . ~ 

Private SALVATORE P. Fort Niagara, NEM'. York, 2 
ROSAFCRTE (.39845039), October 1945. Dishonorable 
Headquarters and Headquar . discharge and confinement 
ters Company, 1206th SCU, for fcur (4) years. EasternJ 

Fort Niagara,· New York. - ) Branch, Disciplina.ly Ba.n-acks. 

- - - - - .. ---·- -

HOlllJNG by the B(WU) OF REVmV' 


PARTLOW',. BI.ERm and HICKMAN, Judge Advocates 


--- -- - - - - ~- -

1. The 
' 

record of 
. 

trial :in the case of the soldier above n.med 
bas been examined by the Board of Review. · 

. 2. As fmall3' approv;ed by the reviewing authority, the accused 
las been-f0t1nd guilty of (a) assault ·wi.th intent to do bodily harm 
with a dangerous weapon, to wi.t, a pal.iceman's club (Specification .l 
of the Charge); (b) as.sault with intent to do bodily harm by striking 
another in the face with his fist (Specification 2 of the Cba.rge), .. 
both auch offenses being in violation of .Article of 1ar 9.3; and (c) 
assault and battery in violation' of Article of War 96 (Specification 
3 of ther Charge). The approved· ~entence involved dishonorable dis
chi.rge, total forfeitures, am confinement at hard labor for four (4) 
~rs. 

. 3. The evidence is le~lly wff'icient to S11pport the f':lm:ings 
of. guilty- of Specification l ani the Charge and of Specif'icatiro 3 
of the Charge in violation of Article of War 96, arx:l to support the 
sentence, all as approved. The question requiring consideration is 
the legal sufficiency of the record to support the finding of guilty 
of Specification 2 as a. felonious assault iu violation ot Article of 
War 9.3, such Specification reading as follows a · · 

Specification 21 In that Private Salvatore P. Rosai'orte, 
Headquarters and Headquarters Compmy, 12'6th Service 
Comma.m Unit, Fort Niagara, Nn York did, at Niagara 
Falls, Ne1r York, on or about l September 1945, with 
intent to do hil!>, bodil;r harm, commit an as~ult upon 
'Felix. Jandreszek by willfully ani wrongfully strild.ng 
the said Felix Jandreszek in the t&ce with his fist. 

http:strild.ng
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4•. The evidence clearly establishes that shortly after midnight 
on the morning of l Septemer 1945, µi a i:s,rk in the city of Niagara. 
Falls, New Yark, the accused camnitted assault· and battery upon cne 
Angeline Pescrillo (R. 33-36; Specification 3 of the Charge) and, · 
inrnediately ther'eaftor, he co!ll'litted an assault upon cne Joseph Theriault, 
a state Parle Commission Police Officer, by strild.ng such officer with a 
police club or "night sticktt (R. 8-ll, 37, 52; Specification l of the 
Charge). !nsofa.i· as pertinent to the allegations of Specification 2, . 

. the evidence shows that thereafter a. se.arch was made for the accused 

and sometime around one-thirty- o I clock the same night he -.as apprehended 

while wearing a polico cap and carrying a police club and taken into 

custody by City Police Officers Terhune and Jarur~~zck (R. 19, 21, 25, 


. 26; 29). The accused ms then ta.ken to a pol.lee station but, en alight
ing !ran the car, he "took off down the streettt a.rd escaped from custody 
(R. 19). About ten er fifteen minutes later, Police Officer Jandreszck 
saw the accused on the street and, having noticed a bump on the accused's 
head at their Irevious meet:ing, asked the accused "where did you get 

. tmt·egg" {R. 26, ·30). The accused repli~d that "while I ,as bowling 

tcnight., I slipped_ and fell". Jandreszck then told accused that he was 

under arrest. The accused said, 11 you ca.nit arrest me, because you are 

a civilian policett. The officer then told accused 11 to come along and 


· 18.Ilked him aJ.ong and the first thing I 1mew I got a clip ai the jaw" 
'. · nth 11his fist" (R. 26). Jar:dreszck and the accused then "grappled11 a.rd 
' in the melee Ja:xreszck received a scratch en his nose l'lbich aggravated 

his eye and brought on a stye. He hit tho accused over the head with 
a black jack and the accused then broke a.way and ran (R. 26., 27). The· 
effects of the blavr which the accused delivered to the officer's chin 
were described by- the officer asa "It left a nark on rey- chin made by , 
a ring. It knocked my head down and it took me a· few seconds to regain 
my- sensestt (R. Z7). · 

The testimony of the accused as to this particular a.sea.ult 

was as follows, "I went up town and this of~icer saw me a.nd grabbed 

ahold of me arrl said •we want you•, so I just hit him and took off 

again• (R. 77). He .further testified that he d:i.d this because he ,as 

scared (R. 81)~ 


The evidence was in sharp conflict as to whether the accused 

was intoxicated, the police officers contendirg trat he was not drunk 

(R. 12, 22, 26, 27), several soldiers testifying that he was very drunk 

· (R. 66, 67, 68, 69, 71, 73)~ and the accused himself testifying that 

ha had consumed a large amount of intoxicants during the day and even-. 

ing (R. 74, 75), had lapses of memory (It. ?5, 78), but knew what he 

-.as doing sane .of the time (R. 78). 


5. 1n the opinion of the Beard of Review the evidence is legally, 
insufficient to sistain the convictim of f elooious assault under 
Specificaticn 2 in violation of Article of War 93, but legally suffi 
cient cnly to· support a finding of guilty of the lesser included offense 
of assault am battery in vi9lation of Ai:t,icle of War 96. Clt'dinarily 
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a blow on,the·jaw with_ ai.e 1s fist does not constitute a violation 
of Article of War 93 (CM 267877 Williams, 44 BR 143,' 1.48). The 
accused struck this police officer only after the latter took hold 
of him and for the obvious purpose of .effectuating his escape. 
Suc.h evidence does not establish the commission of any acts by the 
accused which would warrant the legal inference, beyond a .reascnable 
doubt, that he intended to do bodily ha.nn (CM 229366 wng, 17 BR 
125; CM 238970 Hendley, 25 BR l; CM 249165 Crawford, 32 BR 47). 

I 

6. For the reasons stated~ the Board of Review holds the record 
of trial legally sufficient to support only so much of the findings 
of guilty of Specification 2 of the Charge as. involves !in:lings of 
guilty of assault and battery by accused, as alleged, and at the time 
and place alleged, in violation of Article of War 96; legally suffi
cient to support the findings of guilty of Specifica.ticn 1 of the Charge, 
and the Charge; legally sufficient to support the findings of guilty 
of Specification 3 of the Charge in violaticn of Article of War 96; 
and legally sufficient to support the sentence. 

~-:d.-..J~ Judge Advocat,, 
./ . 

~Judge klva,at,, 

&na.t!J. ~ ,Judge Advocate 
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SPJOQ - CM 2903S3 	 let Ind 

liq ASF, J'AOO, Ws.shi.ngton 2S, D. C • 

OCT 251945 · TOa 	 Canmanding General 

Se0cu:i Service Comma.rd 

Army service Fatees 

Oovernors !slind 

Nfllf York 4, Nar York 


. 1. In the case of Priva.;e S&lwtore P. Rosa.torte (39845039), 
Headquarters and Headquarters Compan7, 1~6tb SCU, Fo~: Niagara, 
New York, attention ia invited to the t:oregoing holding o.t'. the Board 
ot Review that the record of trial is' legal~ sufficient to support. 
t.h~ findings o! guilty of Speoi.t'ication l. ot the Charge, and the 
Charg~; le~ su:f.!icient 'to support ~ so much of the &dings
of guUt7 ot Specii'ication 2 ct the Charp as invol~s fl.JXlings ot . 
guilty of assault am batt8?'1' 'b.r accused, as alleged, and at the ·time. 
and place alleged, in violation ot J.rticle of _War 96J le~ 811.1'1'1
oient to support the findings of .gllil't1" ot Specificatim 3 of the . 
Charge :1n violation ot Article of· Jar. 96J an:1 legaily suf'ficient to 
auppcrt the sentence, which holding 1a hereby- approved•. Upon approval 
ot cmlJ" so mu-ch of the timings or guilty or Speaification 2 ot the 

.· .Charge as involves f1.n~ings,o! guilty of aasault am 'battery bi accuaed, 
as alleged, an:1 at. the time and place alleged, in violation or .lrtiole · 
o! War 96, under the provisions or Article o! War SO, 101 will have 
authority- :W order the e:xeoutioti ot the aen~eme. · . :· . · . 

· · 2:. · Wh~ copies. o! the p,.bllshed order· in this ~se 4',re .for-.rded 
to this office thq should be accani:anied b7 t,he foregoing' holding and 

· this lmorsanent. · For convenience o! reference and to .tacilitat.e 

attaching copies of the published ord6r to the record. in th:1.a case, 

please pla.c~ the file nuni>er o! the record in brackets at the end of 

the published order, as tollowss · · · · · · · · 


(CM 2903S3). 

l Incl . . . JOHN 	M. nm..Record -ot trial Brigadier General, u•. s.:·J..lm'1 . 
Acting The ·J\dge A.dvocate a.ieral 

:·- ·, ... . ·~ 
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WAR DEPARTMENT 
Arf1f/ Service Force• 

In the Office of The Judge Advocate Gener&l 
Wuhington, n.c. 

SPJGK • CK 290463 

25 OCT lMi 
UNITED STATES .ARKY AIR FORCES 

CENTRAL FLYING TRAINING COMMA.ND 
Te 

Trial by G.C.M., convened at 
Seoond Ueutenaxi.t W'. C. Aloe Army Air Field, Victoria., 
CHILtiS, JR. (0-2073899), Texu, 26 September 1946. Di1
Air Corp1. · misaal, total forfeitures, and 

l 
confinement tor one (1 ) year.l 

----~------~------------.--OPINION ot the BOARD OF lU:VIffl 
LUCKIE, MOYSE and. WillOO., Judge Advooate1. 

1. The record ot trial in the oue ot the officer named above hu 'been 
examined b;r the Board ot Review and the Board aubmits th11, i ta opinion, to 
The JW.ge Advocate Gener&l. 

2. The aoouaed wu tried upon the following Charge and Speoitioa.tiona 

CHARGEa Violation ot th• 93rd Artiole of War. 

Specitie&tiona In that Second Lieutenant W. C. Ch1lda, Jr., Air 
Corps, did, on a public highway at or near Victoria, '?exu, 
on or about 31 August 1945, involuntarily and unlawfully kill 
Corporal Leon J. Jasinski by striking him with.an &utOlllObile. 

He pleaded not guilty to 'am wa.s found gullty of the Charge and i ta Specifi
cation. No evidence of ~ previous conviction was introduoed. He wu ,en- .. 
ten.oed to be dismissed the service., to forfeit all pay &nd allowanoea due or 
to become due, and to be confined at hard labor for one yeu-. 'l'he revining 
authority approved the aentenoe and forwarded the record of trial tor a.otion 
under Artiole ot Wa.r ,e. · 

3. Erldence tor the Prosecution. 

At the time ot the oommisaion ot the ofteDBe with which he is 
oha.rged accused waa a.nd at all times since hu been a member ot the military' 
aervioe, asaigned to Squadron X, 2638th AT,q Air Foroea Base Unit, Aloe .Arrq 
Air Field, Victoria,, Texaa (R., 5). . , ·. . 

Shortly- af'ter ele~n o' clook in the evening ot 31 August 1945 u 
Second Lieutenant William ll. Breen and h11 wife, Mrs. Isabell F. Breen, 
were waiting tor a cab in front ot Club Tropical, a night club, located 
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a.bout a. mile £ram. Viotoria. Texu, where they had atopped tor a tf!IW drinkl, 
acouaed emerged tram. the club and 1n-dted them. .to ride into Victoria w1th 
him (R. 6., 21.,25). Although they had not known aoouaed prnioualy., the;r 
accepted the invitation a.nd entered hi• oar, a dark oolored 19ZS or 19$9 .· 
Chevrolet aed&21, occupying the tront aeat with him. .la aocued ata.rted to 
back: a.way frolll th• club, he wu eautioued by aneral byatamerll i;ba.t there 
wu a oab parked behind him, and wu delayed in leaving until the oab driver 
returned (R. 7,26). Upon reaching the highway {which ia aboui; 100 yard• troa 
the olub (R. 28)) he atopped momentarily to permit a truck: to pus• but 
immediately arter getting on to the highn.y began to drive •quite tut.• 
attaining a !'ate ot speed ot 60 mil•• an hour, according to 1;he eatimate ot 
Lieutenant Breen., and ot 65 to 70 miles an hour, according to that ot Mr•. 
Breen, u they approached the bridge which marb the city limit• ot Viotorh.• 
Beither. however, looked at the apeedo•ter {R. 7,8,22}. Both lll.8Jltioned to 
acouaed tha.t h• wu driving very fut and attempted to •~age him in 0011Ter
1ation., but he merely 'gave a "quiok" and •unpleasant• answer and accelerated 
hia apeed. {R. 8.,21,26). Lieutenant.Breen., who saw a. oa.r, likewise tra.veli~ 
t01rard• Victoria., when it wu about 800 Jard• ·ahead. of them, called acouaed'• 
attention to the oar, but the latwr did nothing &bout the matter until he 
wu •nght back: or• the oar, when he pulled out, hitt~ the left rear tender 
ot thi• car with the right front fender ot hi.a oar. Thia accident ocourred 
about 200 yard• betore reaching the bridge. Although Lieutenant Breen ad.n.Hd 
aocuaed that he ha.d hit the oar, a.ooused merely aooelerated hi• apeed and 
proceeded aoroaa the bridge (R. 8,9,21) • .After a.ccuaed•a oar had rounded a 
curve on the Viotoria aide of the bridge, Lieutenant Breen o&lled accmed'• 
attention to the preaenoe ot ,t.-o soldier• in thi, road about ontS-eighth of 
a mile aua.d. and again told t.oouaed to alow down. Accuaed "kept right on 
going" a.nd just betore he reached theae two pedeatrians, one of' whom waa on, 
the shoulder of the road al1d the other on the edge of oono.rete, prooeeding 
1n the HJU direotion in whioh aoouaed waa traveling and on the 1ame aide . 
ot the road, Lieutenant Breen "hollered" at acouaed •to atop." Aoouaed did .i 
•nothing0 until "about the moment ot the imp&ot" with the aoldier on the oon.;:, 
orete Hotion of th• road, when he "hit the brakea," and "awung" the oar to . 
the left· (R. 9.,l0,13-19,21,22-24.,27). At that time, aooording to Lieutenant: . 
Breen•• eatim.te, aooueed waa driTillg at about 40 milea an hour {R. 10). Th• 
right front fender of' aoouaed'• oar atruok the •oldier. the toroe ot tha lllow 
throwing him into the air and driving hia head against the windahield. J.4
ouaed's oar al.moat eimultaneoudy 1truok a oar whioh was prooeeding in. the 
opposite direotion 011 itl right aide of the highway (R. 10,16,17). Mr1. Breen 
did not aee tu actual impaot of the oar lrl.1:lh the aoldier~ u, realising the 
imaineno• et the aooident, ahe had thrown her band.a over her eyea. Bawever, 
ahe telt •a '\bud," followed by •a oruh, • whioh jolted her (R. 23,24). ~er 
aoouaed'a.oar eame to a halt, all three lett the ear and both Lieutenant and 
lfr1. BrH:u •• a 1old.1er l7ing in the road, bleeding protuaely (R. 11,22,24}. 
Heither engaged 1A urr ccmnraation with aoouaed {R. 12.1a.2s). Juat u 
aoouaed wu n.lking P'lliY' troa hi• oar tcnra.rd the 1trioken aoldier, Seoonl 
Li.utem.nt waa.- R. William clrne up. Lieutenant Wl.ll11JD1 wu one ot ·the 
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oocupanta of the ot.b which had temporarily prevented aoo1.111ed tram leaving 

the Club Tropict.l.. · He deaoribed the oar which had been held up u a dark 


· Chevrolet sedan. 1lith a. "fairly- tall radio aerial on the baok left b\tJIIPer. • 
Thi• oar. traveling at between 40 and 50 miles an hour. had paaaed the ea.r. 
in which Lieutenant WilliUII was likewise traveling towards Victoria. prior 
to reaching the bridge• and Lieuten&nt WillilLJIIS ,...., it sidenipe another · 
oar prooeeding in the aame direction. nie oar frOlll whioh Lteutenan, Wllliaaa 
aaw aooused walking t.t the aoene of the a.ooiden-t; we.a• in hia opinion, the 
same oar whioh 1w ha.d seen at Club Tropiot.l. and which had aideSW'iped another 
oar near the bridge (R. 29-30.32). Lieutenant Williama did not get arr,' 
oloaer than aix feet to the aoou.•d•. Uld had only a Tery brief oonveraation 
with him, oonoerning the calling of an ambulanoe (R. 32). A tnr minutes 
later. Mr•· Johns. Gaston, a registered nurse. arrived at the aoene of.the 
acoid~t, and found the soldier dyiD.g. He wu suffering from in.juries whioh 
&pparentl.y had been in exiatenoe tor only "a matter ot minutes•. In about 
five minutes atter her· arriTt.l. he expired (R. 46.47.48). Sh0rU7 thel'eatter 
t.t 2350 Ct.ptain John A.. Ralston, Medical Corps. also a.rrived and proaounoed 
the stricken soldier dead. Subsequently Ct.ptain Ralston conducted a. post
mortem examiDa.tion of. the body and diagnosed the ca.use of the death aa profuse 
bleeding from the right ear due to a bual skull fracture. In hi• opim.on. the 
in.juries which caused the soldier'• death had occurred within a halt hour prior 
to his arrival at the scene ot the accident. The det.d soldier wu detirdtel.y
identif'ied aa Corpora.l Juinald (R. 44.51). - When Major John R. Pugh. Provost 
Marshal at Foster Field, arrived at the aoene or the a.ooident at t.bout lla4S 
P.M. t.ocuaed wu standing in a group near the body. In reapoll8e to a general 

inquiry by Major Pugh. a.ocuaed stated that it was hie oar that ,ha.d "hit the 

man• (R. 44). 


Mr. Frank J. Strelak:y. operator ot a tilling station looa.ted on the 

street onwhioh the accident ooourred, about two blocka from the bridge, also 

witne11ed the trt.ge~•. Hi, Wt.I a.bout 75 teet from the point where Corporal 

Jasimki wu struck. He had aeen two soldiers walking on the highway. but 

could not aay whether they were on the oonorete. section or the shoulder. He 

teatified as tollowa a.a to what he obeerveda 


"The first I knew there wu a oar that ha.d h1 t another oar. 
The car that wu hit was going towards the bridge on the rigltb aide 
ot the street going tcnrarde iloe Field. .Alld this other ot.r hit that 
oar am bo-.mced over and then I happened to aee something tly like 
that and that waa the man or -aoldier. Then I broke and run over 
thero.• (R. 35} 

The oar which atruok the soldier we.a that driven by a.oouaed. Mr. Strelaq 

hee.rd a.oouaed remark to Mr. Auatin A.. Willemin. the driver ot the oar which 

he had ,truck. that "he didn't inteD1 to hit the car•• aDd •aomethiJlg like•. 

">q God. I hope he iln't dead" (R. 34-Z6). Mr. Willemin testified that he 

wu driving t.t tram 16 to 20 milH an hour at least three to tour feet oa 

his aide ot the center line of the highway when his oar waa struck b;y ao

ouaed's oar. He was partly blinded by the lights on aocuaed'a car and did. 

not see the illlpact between it and the soldier (R. 38-40). 
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The 1.ooident ooourred within the oity limita of Viotoria. on J.body 
Street, dao known as U. s. H:lghn.y 77, in a "little buaineu ocmmnmit;y,• 
where are located several gu stations and stores aDd a ca.te. The area bf.a 
a number or ,ieon lights and is "quite well lighted 11 (R. 18,19,36,43,50). 

Various views were expreaaed as to aoouaed's sobriety. Both Lieu
tenant and Mrs. Breen ha.d drunk moderately at the Club Tropical and doubted. 
whether, with liquor on their own brea.tha, they would ha.ve detected an odor ot 
alcohol in a.oouaed' s oar had there been auoh an odor (R. 12,14,25,26). Ao
cording to Lieutenant Breen there •appea.red to be something wrong "With ao
cus edII who "evidently- ••• ha.d been.drinking." He ba.sed. his opinion upon ao
ous ed!s failure to reaot to the warnings about the proximity of the car, which 
aooused sideswiped, and to the warnings about the presenoe on the road of the 
two soldiers, and upon hia laok of attention to the oar and the aoldiers, 
despite the faot that they were clearly- visible to witnesa at a substantial 
distance (R. 13). Mrs. Breen did not think: tba.t aoouaed was drunk, buiJ be
lieved th.at he ha.d been drinking. She baaed her oonoluaiona on the unpleasant 
answer he gave to her questions, and the high rate of speed at which he dro'Ve, 
in disregard of her and her hwlba?ld'• warnings and protests (R. 26). llhen 
she aur him tha.t night at tlle jail, he seemed "son of dued and dul.111 and 
he walked •eort of r.lued• (R. 25). Lieutenant Williams fonae4 no opinion 
as to a.ocused's aobriety aJld did not get olose enough to him. at the scene of 
the aooident to detect liquor on hie breath (R. 31). · Mr. Willemin smelled 
no liquor on aocused'a breath and aocuaed appeared to him to be sober (R. 41). 
Major Pugh, who SD' aooused shortly after the accident, we.a of the opinion 
that a.oouaed was drunk and not simply d~ed trom the accident. He smelled 
liquor on a.ccuaed's breath, aocuaed'• unito:nn was disheveled,. his step was 
halting, and ahis toD8 and tongue was thick when speaking• (R. 44,45). 

For tile Det'e:nae • 

. Second Lieutenant• Robert R. Ogren and Delbert Q. Berryman ha.d 
known aocmed ainoe Maroh 1944,. when they were all preflight atw.ents to
gether. Since that time they ha.d been closely- usocia.ted with accused, whoH 
oonduct was a.lways that ot' a. gentleman, and who wu,. in their opinion, a 
credit to the Army (R. 53-54, 55-56). Captain Jeaae :M. Kerby had. lcnown ao-· 
ouaed for thirteen montha and 11'"8.8 his inatruotor tor fifteen weelca during 
his adT&lloed training. Based on·his close obaervation he oonaidered acouaed 
a reasonably capable oadet in fiy-ing and in the pertormanoe ot military 
duties, and lcnelr of no a.ot on the part of aocuaed, while under his euper
viaion, which would bring disoredi"\ upon aoouaed or tho Anny (R. 67-68 ). 

After the l• member ha.d adviaed the aoouaed of his rights, the· 
aoouaed peraonally stated to the oourt that he eleoted to remain silent. 

SUD111&ry. 



The evidence olea.rly eata.blishea tha.t on the night ot 31 .August 

1945, between 2316 and 2330, aocuaed, while driving hia ca.r on hi• right 

hand aide or·a publio highway- or atreet' in a fairly well lighted aeotion 

ot the City ,of Victoria• Texaa, ran into and lcilled Corporal. Leon J • 


. Jasinski, who 1'U walking on the same aide of the street or highway in the 
aame direotion aa that in which aoomed wu traveling. The Tiot.im of the 
aooident wu on the edge of the oonorete aeotion of this street or highway, 
am a oompanion of hia wu on the ahoulder. Both were viaible from. aoouaed'• 
oar for more than an eighth of a mile from where the tragedy occurred, and 
aoouaed's attention had been repeatediy oalled to their presence on the 
highway. Despite thia fact, aooused did not diminish his ra.te of speed, 
which wa,a estim&ted at forty miles an hour, even·after the impa.ct with 
deceued. I:mmediately arter striking deoeued, accused out to his lert 
am ran into another o&r, which 1'U aorosa the center line ot the highway, 
proceeding in the opposite direction. Deceued wa.s thrown into the air by 
the force ot the impact with acouaed'• car, and his head w-as hurled against 
its windshield. He died within a tn minutes a.fter the accident a.a a result 
of his injuriea so received. · Shortly prior to this accident, accused had 
sideswiped t.DOther ca.r which had been visible tor approrllllately eight 
hUDdred yards before· it wu struck. Accused had beeu fully warned of ita 
presence, but instead of cutting down his speed, had t.ocelerated it. · The 
two occupants ot t.ccuaed•s ot.r had cautioned him tba.t he wa.a traveling t.t 
too high a rate of speed, estimated a.a being between fifty and seventy miles 
per hour. 

While there ia no direct proof that acouaed had partaken ot in
toxicating liquor prior to the accident, the evidence is compelling that 
he was actually under ita influence when the accident occurred. .Aocuaed'• 
apparen-t failure to observe the two pedestrians on the road, as well u 
the oar which he sideswiped, his complete disregard of the warnings given 
to him _by Lieutenant a.nd Mrs. Breen, both on this score and aa to the high 
rate ot speed a~ which he wu traveling, his sharp a.lid w:ipleuant anawers to 
Mrs. Breen•s friendly questiom, hia disheveled appearance, and the positive 
teatimon,y by the ProTost Marshal a.a to his oondition, are convincing that 
aocuaed wa.s in taot drw:ilc. To arrive at a ditterent conoluaion would be 
equivalent to a conclusion that accused deliberately ran into deceased. 

4. The Manual for Courts-»Lrti..1, 1928 (par. 149a) defines.man.slaughter 
and involuntuy manslaughter as tollowa a 

11.Manalaughter is unlawful homicide without malice aforethought 
and is either voluntuy or involuntary. n 

"Involuntary ma.nslaughter is homicide unintentionally oauaed 
in the oommisaion ot an unlawful. aot not amounting to a felony, 
nor likely to endanger life, or by culpable negligence in performing 
a la.wf'ul aot, or,in peri'onning an aot required by law.• 

In detennining what oonatitutes "oulpt.ble negligence,• the Board 
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of Review has adopted the same standard e.s that by which the oivil courts 
are governed (CM ETO 393, Ca.ton, l B.R. (ETO) 325J CM 240043, Visla.n, 25 B.R. 
349J CM 202369, Turner, 6 ~87J CM 274812, Tr~oy)a 

"The degree or negligence necessary to be shown in a prosecu
tion tor involuntary manslaughter, based upon an unintentional 
killing by a. motor vehicle, is more than is required on the trial 
of a.n issue ot negllgenoe in a oivil a.otion. The general rule 1• 
that negligence,-to beoome oriminal, must neoe&,uily be reckless 
or wanton and or suoh a character as to show an utter diaregard far 
the saf'ety of others undercircumstanoes likely to cause injuries•. 
(Blashtield, Cyclopedia. of Automobile law and Practice, Vol. 8, 

PP• 108-109 ). 


"At common law, one ca.using the death by negligent driving 1a 
not criminally responsible unless the negligence is so great that 
the law imputes a criminal intent. A motor vehicle is not a deadly 
or inherently dangerous instrumentality, so a.s to impose liability 
for mere carelessness in its use or operation, and the degree or 
negligence necessary tQ support a conviction is such recklessness 
or carelessness as is/ab\npatible with a proper regard tor human 
lite. It is sufficient, however, if it reasonably appears that 
death or reat bodil harm,was likel to result from the driver'• 
oonduot. Sec. 1 80, 4 C.J., PP• 1366• 57 Underscoring supplied.) 

Applying these principles to the facts as established in the present 
case, it is clear that accused cOJllllli.tted the offense of involuntary manslaughter. 
His negligence was so gross aild flagrant that it is properly classified as a 
wanton disregard of' the safety of others. Al$ summarized in the preceding 
para.graph, the evidence shows conclusively that accused was culpably negligent 
in driving his car a.t a high rate of speed through a street within the aity 
limits of Victoria., Texas, without regs.rd to the rights of others while under 
the inf'luenoe of intoxioat~g liquor; in tailing to maintain a proper lookout 
aild to observe the presence of the deceased on the highway, although the 
latter was plainly visible frari his oar tor more than an eighth of a mile, 
and in not a lawing down, stopping or taking any other step to prevent striking 
the deceased when warned of the excessive ra.te of speed a.t 'Which he was pro
ceeding and of the presence of the deoee.sed a.nd the latter' a oompanion on 
the highway. It is not controverted that aocused•a culpable negligence wa.s 
the proximate aild sole oause of Corporal Ja.siI18ki 1 s death, a.nd it 1a 
elementary that accuaed'• intoxicated condition does not constitute a. de• 
fense (See Cll 202359, Turner, 6 B.R. 87, and CM 274812, Tracz). Consequently, 
the Board of ~eview ia of the opinion that the record of trial is legally 
sufficient to support the findings of guilty. 

While the Specification umerwhich accused w~ tried may be subject 
to criticism, it clearly charges him with having committed involuntary ma.n
sla.ughter. It does not impute a.ey specific act of carelessness or negligence 
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to aocused. but it does set forth that acouaed involuntarily and unlawfully 
killed the deoeaaed by striking him with an automobile a.t or nea.r Victoria, 
Texa.a, on 31 Angust 1945. Accuaed offered no objeotion to the laok'of 
definiteness in the Speoitica.tion, the Specification contained the essential 
elements and :t'ully apprised him of the offense with which he wa.s oharged, 
there ia no suggestion th:at the defense wa.a ta.ken by surprise. and aooused'• 
conviction bars the possibility of his a.gain being pla.oed in jeopardy tor 
the killing of Corporal Jasinski. It can not be sa.id, therefore, that any 
of accused's substantial rights w:ere injuriously affected by the laok ot 
detail in the Specitioation (A.W. 37, CM 280840. Fischer). 

5. · Three ot· the aeven members of the court joined the detenae counsel 
in.recommending clemenoy, based upon the "a.ccident&l nature ot the oti'enise,• 
and accuagd's good oharaoter and military reoord. 

6. War Department records show that accused is 22 years and 10 months 
·ot a.ge and is aingle. He graduated from a. high school in Austin, Teu.a, 
and shortly thereafter; 11 June 1941, enlisted in the J.rJq, attaining the 

. rank of sergeant. He became an aviation student on 1 September 1943, a.Di 
· upon completion of the prescribed course wu commisaioned a tempon.zj aecom 
lieutenant, Air Corp1, Army of the 'tmited Sta.tea, with the re.ting of •single• 
engine pilot". He ha.a had no occupational experienee in oivil lite. 

7. Xhe court was legally constituted and had juriadiotion onr the ac
cused and the offense. No errors injurioualy affecting the subatantial rights 
ot the accuaed were oomrnitted during the course of the trial. For the reuona 
stated the Board of Review is of the opinion that the record ot trial ia 
legally autticient to support the findings of guilt:, and the aentenoe and 
to warrant the oonf'irma.tion ot the sentenoe. Diamiual ii a12thoriled upon 
oonviotion ot a violation ot Artiole ot War 93. 

~ ~
C(, , Mge A,hoo•t•

/~----~-~----M.--~----~---. Judge AdTOO&te 

_ ,[:~ u1. ·a/4(!) · · . Judge Advocate 
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Sl'JCHC - C'I 290463 

~ ASF. JAGO,, Wuhingtc,u 25, D. c. · it0V7 1945 
TOI The Secs?"et-.ry ot. 'Wu 

1. l\\t>-.'11'1\11 l;o ~1!)"1;t;n ~er No. 9566, dAted. J.f4.y 26, 1945, tM:r• 
l\re tra.n~.id:lit\1Sd JMt"ffiilb. for your aotio:n tb.e rec,ord ot 'trial and the 
opinion ot tu Bo&rd ot Bevin 1z( the ou• of Secom Lieute.Dan'\ w. c. 
Childl, Jr. (0-20Tl899), Air Corp•• . . - . · 

~. Upon. trial by general oourt-martial· ·thia otfioer wu 'found guilty 
ot inTOlunta.r1l7 an4 unla:tully ld.lliag an enlisted man on a publlo high
n:-:, by- •triking him with au "utmMbil•, in Tiol~tion ot Artiole ot War 93. 
He wa.a aentenoed to 'b• diami.Hed the Hrrioe~ to torfdt all pa7 and. 
allon.noes due or to beoame du., aJld to be oontined at hard labor at auoh 
plaoe u the renewing autho:i:11;:y mq 41reot tor one 7ee.r. Three ot the 
eight Nlllbera ot the ooun joined the detena• OOUM el in reoommend.ing 
ole:menoy-. Th• reviffing author!ty approffd ~ • entenoe and torn.rdecl 
the reoord of trial for aotion under Aniole ot War 48. _ ·. 

3.. A. aummary of the eviclenoe may-· be found in the aooom.p~ng opinion 
of the Board ot Renew•. I oonour:in the opinion ot the' Board that the 
reoord ot trial i• .legally auttioien.t to aupport the timing• and untenoe 
a.1ld to lnLttant oonfirma.tion of the • entenoe. · 

On the night ot n A.uguat 1~6, this ettioer, whil• apparen'\17 
under the intluenoe ot intoxieatiD.g liquor, after leaTing a Dig!R olu 
dron hia oar at a high rat• of •peed on a h1chn1' leadiD.g to Vioteria, 
Texas. Befor-e reaohing th• bridge whioh :marb the oi't7 lilll1t• he d4e
srlped a oar, traveliD.g in the 1&11111 direotion u that in whioh he wu 
prooeeding, despite the ta.ot that the oar 10 atruok wu pl&inl;r Ti.dbl• 
to other oooupa.nta of hia oar for a. oomideral>l• distanoe and he had. 
been warned of ita ·presenoe. Thereafter, without ,topping, he oontiJmed 
a.oroa• the bridge into the Cit)' ot Victoria., a.t an aooeler~tecl rate_ ot apeed, 
Htimated u being between 60 an.cl 70 miles an hour. llhile b wu thua pro
ceeding, one ot tM oooup&Jl'\a, ot hi• oar oall,ci h11 attenUon. w the preaenoe · 
ot two pedeatriau, going 1D. the ume clireotion u aocuaed., oa or mar -the 
edge of the paved notion of the highny on the auu, aide u that on which 
he wa.a tn.TeliD.g. Without aloring up or heecling the warning. a.ocnu•d oon
tin.ued at a high rate ot apeed and atruolc on• ot .the .pedeatriana, Corporal 
Ja.dnald., with 1ueh. toroe that the latter wu -thrown inw the air. hia 
head atrild.ng the windlhield ot a.ooued•a oe.r. A.couaed'• Tinilll died a -
t• minute, later a.a ..- reault ot, the iD.juri.. 10 reoeived. Jm~ u ·ao- ' 
owted atruok tho deoeued, aoouaed out hi• oar to the le.rt am hit another 
oar, which_...... prooeecliug in the oppo•U• direnioa on it, right dd.e or 
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the highway. 

Aooused ottered no evidenoe whatsoever in extenuation ot h:h 

&otions, and the reoord or trial is devoid ot any ciroumstanoea which 

mitigate the serious offense ot involunta.ry manslaughter, or which he wu 


. 	properly found guilty. Despite the youth ot aoouaed a.nd his prior good 
record, I reooJIDllend that the aentenoe be confirmed but that the forfeitures 
be remitted, tha.t the sentence u thua modified be ordered executed,_ and 
:tha.t a United States disciplinary barrack~ be designated u the place of 
continement. · · · 

4. Consideration baa been given to (a) the reoommend&tion tor olem.snoy, 
signed ,by the defense counsel and three munbera ot the oourt-martialJ (b) 
44 pleas tor olemenoy, all attached to the reoord ot trial, from varioua 
individuala • · including Honorable Luther A. Johlaon, Honorable !Qndon B. 
Johnson, and Honorable W.R. Poage, all m.sm.bers of the House of Represen
tativet ot the l,Jnited Sta.tea from the·Sta.ta ot TexuJ and (o) memoranda 
from Honorable Tom Connally and Honorable W. Lee O'Da.niel• Senators from 
the State of Teu.a-, forwarded herewith, to e&oh of whioh wa.s att&ched a 
letter from Mr. Tilden l.. Childs, unole ot accused, requesting usistui.ce 
in procuring olemenoy tor &ceuaed. 

5. Incloaed it a form of action designed·to carry into execution 

the foregoing recommendation, shoul 
 it meet with your approv&l. 

THOMAS H. GREEN3 Inola 
l. Record ot tri&l 	 Brigadier Gener&l, U.S.A._ 
2. Form ot action 	 Acti~g '1• Judge .Advocate General 
3.-Memo fr Sen Connally 


, w/inol 


( Sentence conf~dbut forMt;:.s remitted..,s modi:f'ied ordered 
executed. OCMO 473, 15 Nov 1945) 
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1Wl DEPARn®rf 
· ' J.na7 Serrloe Foroea · 

ID. 'tho Office et The Judge A4vocate Gmeral 
· w..slwlgtoa_ D. C. 

SPJGH-Cll 290661 31 OCT 1945 

U I' I_! I D S ! A ! E S . ) AGF REPLACDEBT DEPOT JTO. 2 
FOJl! ORD, CALIFORIIA _ 

. . , T• . . .l 
l Trial b7 G.c.K., oonvelle4 at 

Fort Orel, Calif'ornia, 4 OctoberSecond Lieutenant HAROLD C. 
I.OU (O-lal28H), Int&lltry'• . 1946. Dillllisnl, total torteitwea 

. ) and oonfir&aumt for 1ihrM (Z) 1"'"•• 

OPDIIati ot the BOARD OF UVUW' 
TA.WY. G.AMBREil: ~ mEVEflWi; Judge·.A.dvocatea 

1~ The Board of Rm.. hu e:amined the record ot trial in the · 
case of the offloer DUiHl a'boft -and •ul:aite th11, 1te opinion,· to TM. 
Judge .A.dTOO&t. .General. . 

-· . 

2. · n.e aoouecl •• tried upcm the tollowiag Charge t!Dd Speoiti 
oatl•• 

ClWlGl:1 - V1•1a"Ga ot ·the &8th Jrtiole ~ War• 

Bpeciti0&ticm1 la i;hat Seooad L1evteuat Harold. c. Lobe. 
~ "J)•, Ottbera School, Anq Gromd Force• Re• . 
pla-s•ni:t Depot Bo. z, Fon_ Ord:, C&litonna, did, at 
hrt. Or4, Calil'orm.a., a or abon e Augus1. 1941 
desert the nni.ee·et :t11e·tJm.Qcl.states and did remain 
&'blCl.t in desertion until he -· apprehellded at Oek]•oo, · 
Calitorn1&, • er about 21·septeal>ff 1945. 

The aocue4 pleade4 nn· p11t7· to tM Cbarg;_ aa4 Speoitioatla ~y ap
propriate exceptiaa aD4 suetitution•, but guil"7 :to tbe lesHl" -·. 
1Aolucle4 ottenae of JJIOL t• tbe periocl alleged ill nolat10D ot ·.Artiole 
ot War 61. .U. ._. tomsd '11.ot guilty' ot 4eaert1oa, bld: guilty ot abaenoe 
11'1.thon le&-.e· tor ·the period alleged. 1D ·nolatioa ot Artio].e ot. War 61. 
Bwi.4enoe •• introduced. o.t one prnioua con'fiotio11-'b7 ·gceral ooan- · 

· mrtial on 31 July 19'6 tor· JJIOL frca· 21 Jul.7 1946 to_ 28 Jul7 1946, · in. 

T.l.olatioa ot Ar:f;iole et War 81, tor 11hioh aoeusecl -.. sentenced. to tor• 


. .te11; t&O ot hb p.7 per aonth for· six mouth1. · Por the o.ttaae llere 

involfl4 he wu: aentnoe4 "o cliaaiaa.1,. to1.al t'ortei-nres ud ccm.tbie

..., hr tbNe yura. · .!he rmning authoritJ' apprOfld the senteaoe · 
· au4 forwarded ti. rffOZ'cl o.t~tri&l tor ao~ea uader Jrt1ole ot War 48. 
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a. ~. proHoution o.t.tffed. ill nid.a.ce wi1:hoa o'bjeotlon a · 

clul;r a~-.ted utract cow ot the.w.Ol'Zli.ag repon o.t aoou"''• 

orgaubatia shni.llgaonnd troa·dut;, to .A1IOL oa a .bpn 1M6 . 

(Pro•• Ex. l}. It -.. stipulated by· ud·betwea·tb.e pr'OHOuti.011.. 

de.tea• and •ccuncl, · that while dressed· ia th.e ·uzdf'orm ·o.t a HCcm4 

Uevtei:wit. UD:1-tecl· statn Anq, and-·~ the intluence e.t iutoxi• 

oatiug liquor. •ccused was appremmd.ed. b7 a oi'ril. peli;oe ottioer 1il 

0akl&m. C&li.torma. on 21 Septesber 1946• an.cl ret'QZ"Ud to m.li~ 

control on the AlllJidate- (Pros. Ex. 2). 


4. · Alter being fully drleed. o.t hi.I right• as· a witl:lesa. ao

owied elected to· be annmi ancl ta.tit,- in lab 01m ·:a,ehalt. · Be 1tated. 

that he w.1 bonr and rearet. ·111· Pa.rut-m. ·South Duot&, Qd gr&clu.te<l 

tram ParkatOll High School. He·-~td-tbe· tJni~rli;y ~ Soutla. Dakou 

for .two 19ar• aD4 ill 19H. aoo.ptecl •plOJM!d·'ll'i:\h hi1 1'a"tur •• a 


-. 	 bookkeeper• -.hioh lane4 until· 1936 'llhea 1w alistN in the. J:nq tor 

a period o.t tbree J'R?'•. . In 108 hi• •nli•~ a:pirecl and he re~ 

.Uned tor o:ne aore JflZ• Upoa 'the ezp:tratien· ot this lan nlin

ae11.t on. 29 August- 1939• he·-., apl07M b7 Jolm Brown aad C•pan7. a
••t packer. loeated at SiOWt Palla. South Dabta. and :au.• hia hOll8 

there until 20 J&n.uU7 19«. wlwD h8 n.a 1Ddllowd 111. the .!ray. Be 

aerncl u a ealla\ecl· ma:a. ui:i"l. I Jlaroh 1946; whaJa upon. gradu."cm 

trc:a Officer Cmdiaate Sob.ool. he wu ooaiaaicmed a •HODd lintnut 

o.t Iaf'ctrJ- 111. "he M'rq ot the tJ:dted State,., Be waa ord.erri to J'on 
Orel. Cali.form.a. 13 .11117 1H6. u4 priw tG that date bu 11.Hv been. 
iJl UJ' trouble 1111:th the oirll authoritl... ha4 ·anw 'bee& p\miah.ed, 
andei''-'th.e 104th .Artiole et. War. and hd UTer be.a o~al.M.•. 
lie began to .drink h•TS.17 abou:t .tin or aix EOILtha prior to bi• trial. 
and on the ennill.g o.t 6 August 1N6. he had a t .. clriua at Fan Or4 
ancl 'theD went to sa11u.,. Cali.torm.a. -.re ae uanlc aore. Durbg the 
dqe h8 waa abaent he apent al.meat all· ot hi• "1M in 0akl&Dlll• Ca11tonu.a•.. 

· with the exception o.t a short tbae in S&linaa an4 ou eT91ling 1D lliolmcnd •. 
abou.~ fin w aix..llilee trca 0alcland• C&l.Uornia (R. 11). .A.t the tille 
he. l•tt. 6 August 1945. he iDtended. to-re~ and did no't intend to be 
absent without leave or to desert the J.ri,.y, (R~12). 'ill ot hia peraonal 

' 	 belongings. hi• clO"thing. personal papers. and oorrespcmdence. ldth the 
exception of.~ Class A \Dliform he had on,. were lel't in his quarter• 
(R. 12). Dm-ing ld.• abaenoe he wor-. the unitona ot au otticer ill. the 
tJnU-4 State, J.nq.·· He did no1; nen ·tm hil toilet articles ldth h1a. 
h&4 no baggage and registered under b.11 own 11&a ill the hotel,.· He h&4 
hi• id.elltit1oatiea.4tar4· ad dog tag• 1'ita hila·at all tine••. ·· 

-DariAg the perio4 ot his abHa.oe u wu ~ the in.tlun,ce · 
ot liquor iraotiealq all ot the ~ Cii.. 11). Ra 414 ao1; intend to 
deaerl or ge .&ll'OI,. whea • left &lid at u. tiM 1ddle u wa.1 gm1e did.u 

· -i!Ete&d to raaia ·~· During .11117 lHI lie was abami, without leaTe · · 
- tor .tin dqa and litwir-.. the .. oauae et iihat ilttieulty also (R. U). 


He. atate4_he woul4 lib to a1;q ill.the J.nq a\il·be oould gnu 

honorule diaobargea that M would aocept an,- other JdJ:i.d ot p1i1Dimaent · 
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but did not ,rant to end hil Ar-a- career this way. He realised he 

made a mistalm and was willing to take his puuiahmellt but aabd ~t 

he be not given a dishonorable discharge (R.. 16). . 


'.three hon.or~ble discharges from the United States Army 119r8 

admitted in eTideuoe a1 Exhibits A, B, and C. His graduation certi.tioa.te 

trom the Cc:annmioa.tiona School, Fort Benning, Georgia_ was admitted in 

evidence' as Exbibit E. A1. tb,r time· he ·lett, an inven:tory of personal 

property was compiled by an officer ,mo toolc charg• of his belqingl. 

A list ot said articlH was admitted -in eviclenoe •• Exhibit J' (R. 15). 

It was 1tipulated that the acound 'fta registered at the City Club 

Hotel, 1428 Alloe Street, Oekl#nd, California, trma 9 Auguat. 1945 to 

lT August 1945 under his own ma• eel at all tiau wr•/·the um.tom. ot 

a second lieutenant in the Un1ted States J.nq (R. 1'11 Det. Ex. H). ·. 

It •a stipulated th&t duri.Dg the time ot the month ot August 194:.5 when 

tlw accused was registered a'b the City Club Hotel he ha4 uo luggage or 

personal ettects of ,:a.y kind with hilll (R. lf,- Dei". h. I). _ . 

5. the p:roseoutio:rl'1 8 e'Vic!enoo and accused'• plea ot guilty olearl7 
· Ht&bliah. hi• unauthori1ri a1'seAce tr• 6 J.ugua'b 1K5 ilo Zl September 

1946; and tull7 supports the oour1;•s t1Dding1 ot guil-ty. Accordingl7. 
the. record ot trial b legally nttieieut 1.o aupporl 1.he tin41nga ot 
guilty and th• setenoe. · ··· · 

. 
G. ' War Departmen-t record.a show aeou..d to be 15 year• ot age, 


mrriecl, and tba ·father ot ·OAe child three years 01'•• · He 11 a high 

1chool graduate ud.·attadttd 1;he Uninrsity'ot South. ;Dakota ho yep-a. 

He served. as au eu.l.isted Dl&l'l in the ·Regular Ar'IIJT troa 10 SepteJBber 1936 

to 2i August 19S9, with· ao ti.Ju -lon under Artiole ot War 107 and 'With 

two· honorable diaohargea. He •• inducted 20 Jcuarr 1944 u.d &gail:I. 

bonorabl7 discharged with character exo•llen1: oa 2 March 1946, and COil• 


•ilaicmed & Hoond l1euteJW1t ot In.tantr7, Jra:r of the tJm:ted States. 

'1. · ,:he court wa1 legally ooustituted and had ,1urhd1ctia ot the 
accused. and the ottense. ')Jo errors injuriously atteoting the substantial 
rights of the accuaecl "ftre ooaaitted during the trial. In the opinion of 
the Board ot ·Rniff'• th• record· ot ·trial h legally sutfioient to support 
the f'1ndinga of guilty, an.d. the sentence and to arrant conf'irma.tion ot the 
sentence. fhe sentence iapo1ed 11 authorised upon .conviction ot a nolat1on 
~ Article of War 61. 

~L44;Y.~ • Judp Amica" 

&/4:e,tz.q.u,c J :A<lr½ lb-f?R_fiu4ge Adnoate 

.'lft•+"~-·.....:G:J_..----',~.a.;;,_~·~~··_ _.. Jud~ J.4TOM'H........ 


I 
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fiOV 21 1945
SPJGH - CY 290558 lat Ind 

Hq JSF, JAGO, 1iQBhington 25, D. C. 

-


'1'01 '!'be Secreta.:.cy of 1&r . ' . . -· . 

·1. Pursuant to gxecutive Order No. 9556, dated May·26, 1945, there 
are tranamitted herewith tor your action the record of trial and the 
opinion ·ot the B:>ard of Bsview .in the case of Second Lieutenant Harold c. 
Lobe (0-133283Sh :rn.tantry-". 

· 2. Upon trial by' general court-martial this officer was found , 

guil-t;r ot absence .'Without leaw from 6 August 1945 to 21. September 1945, 

1n violation of Article of 111.r 61. He ns sentenced to dismissal, total 

!or!'eiturea and confioo:ment tor three )"9&.1'8. · .The revie'Wing authority

approved the sentence and forwarded the record of trial for action under 

~~~~~ .. 

. .3•. J. sumna17 of the evidence may be found 1n the accom:paeying 

opinion of the Beard of Revie1r. 1be Board is of the opinion that the 

record ot trial is legall.,' sufficient to support the findings of ~ t.r 

and the 1entence and to 1181'rant confirmation of the sentence. I concur 


. in that opinion. · .lccused absented himself· ~1;hout leave from bis organi
zation and station at Fort Ord, Calii'omia, 6 ·August 1945; and remained 
absent 'Without leave until apprehended by' a civ.il police officer at Oak
land, callf'ornia~ 21 september 1945. J.ccused 11&8 intoxicated at the 
.time of his apprebeneion and ascribed his addiction to intoxicants as 
the reason !or bis unauthorized absence. Ho claimed to have been under . 
the influence of intoxicating liqi,.ors throughout the entire period of 
lliB absence• · · 

.Accused served honorably for four years as an enlisted man 1n 
the ~gular Jnq between September 19.35 and September 1939, 'With no time 
lost under A,rticle of war 1(17 and ld.th character rating of excellent. · I 

· recommend that the sentenoe be confirmed, but in view of accused• s age, 
previouw honorable service as Bill enlisted man in the regular J:nrrJr, and 
the fact that he has a 1fil'e and minor child to support, I recommend. that 
the sentence be confirmed, but that the forfeitures and confinement be 
remitted and that the exe®tion of the sentence as thus modified-be sus
pended 'With directions that the commission ot accused be administratively 
terminated. 

4. Incl.osed 1a a fonn o! action designed to carr,y the ~bo~ re'com- · 
mendation into effect, should such recommendation meet ,vith your approval• 

. . 

2. Incls 
1; Record of trial · 

'l'HCllAS H •. GmEN 
Brigadier General, u.s•.l. 

2. Form of action Acting The Judge Ad-.ocate General 

( Sentence confirmed b.lt forfeitures and. confinement J'8111tted •• 
QCH) 5081 5 Dec 1945). 
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WAR DEPAR'l'M]NT 


J.rm-r Service Forces (127~In tba O!t:l,ce 	o! The Judge Aqvc.>e~te General 
Wash:i.Bgtcn, n.c. 

SPJGQ 1:i .' J, ·' · CK 290561. · 

UHI'l'ED. 	STATES ~ 

) Trial by o.c.M., conTened at. 
) Topeka Army .Ur Field, Topeka, 

Captain DONW> W. SA.LISBUltY,.lt) Kansas, 24 and 25 A.ugust 1945. 
(0398Sll)~ J.ir Corps. . ) Dismissal and total forfeitures. 

OPINION o! tbe BOARD OF REVIEW 
PARTLOW, BIERI!R ud HlmOIAN, Judge· AdTOcates 

--~-------
l. The record of trial in. the case ot the officer named abOYe 


has been examined b;y the Boa.rd of Review ad the Board eubmita th:LI , 
its opinicn, to The Judge Advocate General. · 


2. The accused •s tried upon the foll.owing Charge an::l Specifi 
cations , - · · 

CHmGEa ·_ Vielation ot the 92nd Article ot War. , 

Specifications In that Captain Dcnald W. Sallsbur;y, Junior, 
Air Corps·, attached unassigned Squadrc:m K, 484th J:rm.7 
4ir Forces Base Unit, did, at Shawnee CoU11t7, State ot . 
Kansas, oa er about 2 .lugu.st 1945, with malice afore
thought, ~l.i.ull7, deliberately, felonious~, unlallf~, 
and with premeditation, kill one Private First .Class · 
James Rockefeller, a human being, b7 shooting him with a 
pistol. 

He pleaded not guilty to the Specificaticn and Charge and was found 
guilty of the Specificatiai except the words "with nalioe aforethou.ght, 
deliberately, and with premeditation•, of the excepted words not guilty, 
and of tho Charge not guilty but guilty- of a violation of Article of 
'l'ar 93. Erldenoe W!l.s int.rodueed ·ot one previous conviction, by general 
court-martial, f'or f'a.ilur:e to test a B-17 airplane for .flight before 
.flying it, iD 'fiolation ot ·J.rticle of war 96, for which he bad been 

. 	sentenced to forfeiture of $50 per mcnth for 12 months and to suspension 
from pranot:1,cn. He was _sentenced to diS11.issa.l, total forfeitures and 

. 	conf'inemEllt at hard labor, at such pl.ace as the reviewiJlg authorit;y 
might direct, for five -,ears. The reviewing authcx:ity approved onl7 
so 11.uch of the sentence as provides for dismissal. _am total forfeitllres, 
and forwarded the,record of trial !or acticn under Article of war 48. 

http:SA.LISBUltY,.lt


(128) 


3. The evidence for th!I prosecution established the following 

state of !acts. 


Shortl.J' after OlOO hours .on 2 .tngust 1945, at White lakes 
Count.ey Club, near Topeka, Kansas (R. 7, 21, 38, amble), Technician 
Fourth Grade Wilbur L. Elliott (R. 47) and Private Louis J. Schmitz 
(R. 2.:>) were sea.tad nth Private First Class James Rocke.teller,. herein
after called the deceased, en a drivewa7 curbing' outside the club 
house, 1Biting for· a bus (R. 21). · The three soldiers had been together 
through the evening and had ccnsumed eane beer and 'Whiskey but none 
of them were drunk, according to the testimc>nT ot Schmitz (R. 25, 28, 
29) and Elliott (R. 51). .A. Buick convertible automobile, the propert7 
of the accused, ,nu parked, unoccupied, some tm or t119lve feet .trom 
tmm (R. 29, 52, 35, 46). · - · · · 

Ja,jor Samuel A. Mitchell (R. 35) ar:id First L18\1tenant Ipn · 
L. Bockes (R. 6) came eut of the club to go home, and ·m:tssed a bus. 
Major Mitchell recognized the parked au.tcmobile as that of the accused, 
with llhan he, but not Lieutenant Bockes, was previousl.J' acquainted. 
They waited at the car to ask the accused tor a ride. The acC11sed.. 
appeared and agreed to take them back to the base. *3or Mitchell, 
a.rd Lieutenant Bookes waited in the car while the accused went to 
look for a.mother off1cer (R.,7, 36). 

Lieutenant Bookes testified that the deceased appeared at a 

windaw on the left. side ot the car aid asked tor a ride out to the 


· base. The 1d.tness told him. tmt the car was· not the witness• car and 
that he did not know nether tJ:ure wculd be room. The deceased became 
abuaive and asked the witness to get out ot. the car. LieuteD&nt Bockes 
did so, on the right side of the car. · The deceased came arouni the 
car am cmfrm.ted him., ea.T,lng that all officers were •chicken shit" 
am the Lieutenant in particular a •God damn bastard", am, with other 
profanity- and abuse, asked the Lieutenant to take oft his brass, step 
cut back and settle with him (R. ?) •. The deceased came within eighteen 
i.D::hes of Lieutenant Bockes (R. 12). · · - · 

. Uljor Mitchell saw and heard Liaitenant Bockes and the-deceased 
· _ in an, argument. He got. ou.t of the car to see 'What •s gaing on ·and tr., 

to stop _the difficult,-. · b deceased then stated abusively- to the' . 
l!ajor tlBt an,t,od;r 1d:lo bad brass en his, collar ns a •chicken shit 
son of. a bitch", which went fcr him (R. 36, 39). A brier discussion 
ensued, Whet'ein the det:.easetl became mere _abusive and belligerent 11hile 
the two officers told him that they did· not want an7 trouble nth him 
and tried to qu.iet him. During this disturbance; the accused returned 
to the scene. Major.Mitchell ordered the '.deceased to go away, to 11bieh 
the deceased paid no attenticn (R. 7, 36). ·Ma.jor Mitchell, Lieutenant 
~sand the deceased were en- the right .side o.t the car (R. 10, .37),
the acC11sed on the left side (R. 9).. . ,. 

2 
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.rn Lieutenant Bockes' opinion, the deceased wa.s drunk (R. '13). 
rn Mi.jar Mitchell's opinion, ha was very aggressively drunk (R. 40). 
They. observed that he 'looked pretty big", larger than either of them, 
and bad his tie off, his collar unbuttcned and, they believed, his 
sleeves rolled up. His arms were definitely large (R. ll, 12, 39, 40). 
He ~as very belligerent (R. 4.3) • . 

As First Lieutenant Bockes and then Ml.j or Mitchell started 
to get back in the car (R. 7, 36), according to Major Mitchell, the 
deceased started to follow them into the car. The Major ordered hilll 
any, to which the decea.secl paid no attenticn (R• .36). The accused. 
then, in a loud voice, ordered the deceased to get out of there and 
to "beat it, we don't want any trouble with youtt. A.s this order was 
ignored by the deceased~ the accused produced a pistol, said "I have 
a loaded gun and I want you. to get a11ay11 , and fired once into the air, 
then again c:rdered the dee.eased away, saying "You see, it• s loaded., 
now get on cnt of here". Then., as. bis order was not cheyed, the accused 
again fired into the. air (R. 7, 36, 37). · · 

. LieutEt1ant Bockes and then Major Mitchell got into the back 
seat o! the car, the Lieutenant en the 1.eft, immediately behind the 
driver's seat, am the Major on the right (R. ?, .36, 4l). 

The .:foregoing testimony concerning the affair batv.een the 
deceased and the off'icers is that of Major Mitchell an::i Lieutenant 
Bockes. 'Sergeant Elliott saw the deceased leave the group of enlisted 
men and go aroulld the car, but paid no attention and did not hear &n1' 
or the conversation (R. 51). Private Schmitz did not notice when the 
deceased lef't. the .. group, blt saw him standing by the car talking with 
two officers (R.· 22., 26). He heard none of the conversaticn (R. 26). 
Schmitz was., or bad been, talking 'With sane stranger, never identified , 
an:i whose further presence or absence was never accounted for (R. 22, 
25). Elliott was starting to light a cigarette (R. 49). The atten
tion or both of them was drawn to the scene at the car b7 hearing two 
shots fired. ·· They then jumped up from the curb and started tovrard 
the car (R. 22, 49). .ls they did so, both saw the deceased cane around 
the front of the car am approach the accused, at the door by the 
driver's sea.t on' the left side of the car (R. 22, 24, 49, 50). Accord
ing to Elliott and Schmitz, the car was not moving (R. 57, .'.31, 32). 
Elliott testified that the lights were not en and was "pretty sure" 
tha.t the motor was not running (R• .31, 32). Elliott was not sure aboat 
the lights (R. 49) or the motor (R. 52) ~ · Both testified that the 
accused was partly- staming outside the car, with the door open met 
accused behind it (Schmitz, R. 22, 30, 31, .32) am· with one foot on 
the ground, the other perhaps in the car (Elliott, R. 5?). 

' 
llhen the deceased was about thra. or three and a bal.f teet 

f'.r0111 the car door, accord:mg to Private Schmitz (R. Z7, 28, 30., 31), 
a third shot wa.s fired, llb.i(?h struck the deceased in the neck, and 
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the deceased fell back and was caught in his fall b7 Private Schmitz, 
llho ,was then immediately behind him (R. 22, 23, 24, 'Zl, ~8, 30). 
Sergeant Elliott, behind Schmitz (R. 49), about ten feet away (R. 56), 
heard the third shot (R. 49) and saw the· deceased fall, wounded 1n 
the neck, an1 saw Schmitz catch him (R. 50, 51, 56). According to 
Elliott, the deceased -..as then three or four feet from the accused 
(R. 50, 51), close- to the car (R. 55). The car then quiclU.y started 

a.nd drove away (R. 22, .34, 52; 55) .• · Neither Elliott nor Schnitz saw 


. the shot fired (R. 23, 26, 30, 50). Schmitz did not see the gun nor 
&n.7cne lfith a gun (R. 23). Elliott testified that "the Captain,ha.d 
the gun1t am tha. t the shot came "out of the car • • • it was partly-
in the car and partly out of the car•. He die\ not see the !lash, but 
heard the siot (R. 50). He did not see a pistol or napon of any kind, 
at any time (R. 53). Neither sol.dier heard any argument or :loud· 
talking (R. 26, 28, 32, 52). 

:at.jor Mitchell and Lieutenant Boekes testified that, after 
the accused fired the two shots mto the air and as Major Mitchell 
got into the car, Lieutenant Boekes already being' seated in the car, 
the accused got mto the driver's seat and started the car forward; 
that it lad moved forward a foot or two whee.' the accused· stopped the 
car to avoid running into. the deceased as the latter moved rapidly 
around the front of the car (R. 8, 14, 15, 18, 19, .36, .37, 41, 42). · 
The lights were en a.Id the motor rwmmg. (R. ·7, 14, 15, 19, 36, 41) 
The doors were closed (R. 18, 44, 45). The deceased reached the car 
door (R. 8, 15, 18, .36, 42, 45). 

·ueutenant Bockes saw the head and shoulders of the deceased 
partially enter the car and heard a scui'fie and a definite thud sound
ing like & blow with the fist and saw the accused lurch or sway to 
the right. Simultaneously, or almost ·so, he heard a shot and saw the 
deceased slump out of sight (R. 8, 15, 16). The witness esti:aated 
tha.t ten seconds elapsed as the deceased came around the car ani this 
action took place (R. 18). 

' lla.jor Mitchell testified that, before the accused could start 
the car again after stopping it to aToid hitting the deceased as the 
latter came arcund the front of the car, the deceased "stuck his head 
am shoulders in the window of the car and hit Captain sallsbllry in 
the .fll.ce, and just very shortly thereafter I heard 11 shot. The soldier 
jumped back • • • n (R. 36) • This action -.as al.most simultanecns, like 
an interval represented by snapping the fingers twice as rapidly- as 
possible (R. 43). "It was just one continuous motion. It COllldn't 
have been over mlf a seeaid far the whole operation•. The soldier 
reached the car, reached in, and the shot was fired (R. 47). The Major 
saw the deceased' s fist cane in the car, saw the accused lurch, heard 
a smack, and heard the shot fired al.most simultaneously (R. 42). He 
did not see the gun, bllt had the impression tmt it was ,fired mside 
the car (R. 38). · 

4 



.Both officers testified tra t the accused drove the car away 

immediately, saying "My God, we 1ve got to .call the police 1" (R. 36, 

8, 19). They drove to the nearest. telephone, at the Criterion Cafe, 

abcut a quarter of a mile away, and there went in and the accused 

called the police (R. a, 36). Major Mitchell stayed with him until 

the police arrived and the accused handed his gun to the military 

police and got into the police car with them. Major Mitchell drove 

the accused I s car :into town. .A.t the Cafe, the accused .as bleeding 

from the nose. There was a considerable amount of blood ai his !ace, 

'Which the Major wiped off with a damp cloth or towel procured fran 

a waitress {R. 36, 37). · 


The prosecution introduced in evidence (R. l3) its Exhibit 

l, a diagram of the scene of the.homicide, which -was referred to 

throughout the J;rial. Exhibit 2 (R. 2)) was a stipulation that the 

White lakes Club is on Highway 75, 1ll Shawnee County, Kansas, and 

Exhibit· 3 (R. 34) stipulated the authenticity of an autopsy report 

on the deceased, introduced as Exhibit 4 (R. 34). Exhibit 4 showed 

a report ot an-autopsy performed upon the bo:iy of the deceased at 


· Winter Gtneral Hospital, Topeka, Kansas, by Captain George H. Curfman, 
Jr., Medical Corps, shawing, among other findings not pertinent here, 
a gunshot wound penetrating the neck and involving, the soft structures, 
pharymc, spinal cord and vertebra, the bullet remaining in the neck 

· at the third cervical vertebra. The bullet, as described wi photo
graphed in Exhibit 4, was a .22 caliber lead bullet. Death was attri 
buted to damage to the cervical cord resulting from this 1round. A. 
pinpoint "peppermg• was observed about the wound and attributed to 
small grains or powder from the gtm used in inflicting the wound. 
Postmortem blood alcohol deteminations showed 1.5 milligrams per cubic 
centimeter in blocxi from the heart and l.7 milligrams per cubic centi 
meter in blood from the scalp. 

Lieutenant Bockes regarded the accused as sober (R. 17). A 

blood alcohol analysis performed on a sample of the accused I s blood 

ai the morning. of August 2d showed 2 milligrams per cubic centimeter 

(R. lll). 

Recalled at the coart•s request, at the end of the trial, Major· 
:Mttchell testified as before, that the accused was standing at the left 

· side or the autanobile 'When the first two shots were fired, and was 
seated in the driTer' s seat when the third shot l'Bs fired. The deceased 
was on the right side of the automobile, leaning against the q,en door 
by the witness• side, when the .first two shots nre .fired. The deceased 
then want around the car and his head and shoulders and both hands were 
inside the automobile, Cll the lei't side, when the third shot ,e.s fired. 
He struck the accused in the Dlce llith one fist. The witness could 
not see the at.her band because of the accused I s position.. The witness 
cou.ld not see ,inrnediately the result of the blow on the accused's f'aee, 
but saw blood on· his race ard his nose bleeding slowly at the cafe 
{R. ll3' ll4) • 

s 



4. For the defense, Mrs. Dorothy Du Frain (R. 61) and her hus

band, Phillip Du Frain, Jr. (R; 64), testified that they operated 

the Criteriai night club, on Highway 75 about one-half mile from 

'lhite Lakes Country Club, and ;were there after 1100 o'clock on the 

morning or 2 .A.ugust 1945. About l12J or 1125, the accused and Major 

?1:1.tchell came in. The accused wanted to use the telephone to call 


· . the police. Ha said that ha had an accident~ His face am. bands . 
were blood,- aJXi he •s bleeding qi:i.te badly from the nose, wiping 
his ikce 11'1th his bands. Mrs. Du Frain gave him a clean towel dipped 

· 1n ice water, with llhieh he Yiped his !ace am which he held to his : · · 

nose to t::cy to stop the blood (R. 62, 64, 65). In tr;ying to dial the 

telephone, the accused -.s nervous and caifused, and asked Kr. 0,. · 

Frain to call the police tar him, which Mr. Du Frain d:id. .A.ccusecl 

showed his Adjutant General's Office identifi:.eation card •.. He l!l&id · 

he had an accident. They did not know wbP.t kind of an accident (R. · 


, 66). . 

Major Martin _J. Ryan-, :Medical Carps, Chief, Eye, Ear, NoH 

and 'lbroat Department at Topeka Am.y Air Base (R. 67), ma.de a nasal. 

examination or the accused en the morning o! 2 August 1945 and found 

remnants of ablood clot consist~nt Yith a blow to the nose, a few 

hours old, indicating that the accused had had a blood1 noH (R. 68).


I . 
) ' 

llajor John N. Round, Medical Corps (R. 68), examined the 
. 	accused at station Hospital, Topeka um,- .A.ir Field, about 04:30 Oil 


the morning o! 2 .A.ug11st l94S, talked with him, examined him peysicall.7 

am checked his general coordi:oation and orientation. , In the ldtnese' 

opinion, the accused was not intoxicated (R. 69). · 


Second Lieu.tenant J. z. Hearon, Sanitary Corps (R. 69), 
General Laboratory Officer at Winter General Hospital, T~peka, KaJlSas, 
perf0rJ11ed the blood analysis 1B the PQSt mortem on the deceased. Ke 
found the blood from the heaxtto ccntain l.S milligrams or alcohol per 
cubic centimeter. The anal7sis -was made between 10130 and 11100 o'clock, 
1n the morning after Private Rockefeller died at 2115 (R. 70). 

Captain George H. Curfman, Medical Corpa, Chief of Iaborator,-
Servica at Winter General Hospital, per,f'ormed the autopsy am signed · 
the report, Ex. 4 (R. 73). From experience and famil1arit7 with gunshot 
wounds, it was his opinion that the weapon which 1n!licted the wound 
on the deceased was fired at fairly close range, as there were polllier· 
burns on tm face or the deceased, 'in the farm of pin-point black 
specks extend:Llg !o:a: centimeters below and to either side or -the 
bullet hole beneath the left side· of the jaw and up to ,the level of 
the mouth. These gave the appearance ot peppering (R. 74, 80). The 
witness placed the range anywhere from inches to. f011r feet (R. 76). 
He had made no study of the distance at which a .22 caliber pistol 
woald make powder burns or oil specks (R. -75). A. blocd alcohol level 
of above 1.5 milligrams per cubic centimeter is accepted medically as 
evidence of being un:ier the influence of alcbbol, but it is rather 
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difficult to state definitely the significance of blood alcohol 
determinations nth.cut clinical findings: There is no noticeable 
decrease in blood alcohol content after death, 111.thi.n eight hours, 
if the blood is refrigerated (R. 76). The blood oxidises rather · 
rapidly in the live individual, but not after death. ilcohol ca:itent 
would have decreased to sane extent after the deceased ,as brought to 
the hospital and before his death rlthin an hour or two, but not a 
great deal. It takes abou,t 24 hours for a fairly sizeable amount or 
alcohol to be ellmma.ted ccmpletel;r from the body (R. 78). The blood 
tested was not ldtlxirawn from the deceased in this case until after 
10 o•clock in the morning (R.- 80). At the court 1 s request, the witness 
prepared a pencil :i(etch of the distribution of powder burns or specks 
on the neck and jaw of the deceased, which was .introduced in evidence 
as Defense Exhibit .A (R. 81, 82). · · 

warrant Officer Ralph w. Tsnplin (R. 82), Rapge Officer at 
Topeka Army Air Base, -was an mnateur gunsmith before e;itering the· 
service and bad had about seven years I experience in handling and 
test!ng sni.ll arms •. He -.s 1'.imiliar nth the Colt Woodsman ,.22 
Caliber (R. 82) and bad made tests with that type pistol to determine 
the distance at llhich it. 1f0Uld leave pawder burns, pOllder. specks and 
lubrication specks. Below one inch range it leaves a blow or rip, tran 
one inch to about seven inches, a distinct pold.er bp.rn., f'rom aboo.t 
seven to fourteen inches, unburned pow:ler w1th lubrication specks, 
and from abc:ut twelve to seventeen inches, lubrication specks only. 
From t11'8nt;r inches en it is impossible to get a spot on any garment 

· 	from the shot fired, "Iii th a six-inch barrel. .A.t four !eet there would . 
be nothing but a clean hole. · The witness ba.d ma.de these tests en a 
cloth. Shon Defense Exhibit A, the witness placed the range at .tran. 
three to eight inches (R. 83) U the peppering •s a p01'der burn, not 
over fourteen imhes if it was lubri.caticn specks. lt ,rould have been 
impossible at !our feet (R. 84). Cross-examination and :interrogation 
by the court elicited further detail only (R. 84-86). 

The senice record or the deceased (R. f?fl; Def. Eic. C-) was 
'introdu.ced in evidence upon stipulation (R. 87; Def. Ex. B). ,Military 
Police Trou.ble Report or 'Zl July 1945., Topeka Army ilr Field, 11as 
introduced as Defense Exhibit D (R. 88). These exhibits indicated two 
prert011s occasions mere the deceased had been engaged in drunk aild 
disor<:ierl.7' fighting and assaults. 

The accu.s~d testified (R. 89). In:the military service.five ' 
,ears and eight months, bis duty assignment was airplane commarder of 
a B-29. He had previoa.sly served as flying 'cadet, flying instructor ·, 
am operations officer. He had several times requested 1overseas dutt 
am was then a•iting such duty. He testified as to his activities , 
through the evening and· night· hours preceding the events here inTolved., 
which prertw:s activities 1'8re,1nnocuoua (R. 89-90). He started to 
leave _White IB.k~s COlllltrr Club about five minutes to one o'clock, 
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having driven there :in his automobile, a 1941 Buick Convertible Coupe. 
· He !otm:i Major Mitchell, nth llhan he was acquainted, and Lieutenant 
Bockes waiting in his car and agreed to take them hone (R. 91). He 
drove the car !rom its parking space to a point in the driveway, were 
be stopped and left the car, nth the lights en and ··the motor running, 
llhile he 118llt to the clubhouse entrance .and called for a friend, 
Flight Officer Bradford. Failing to locate Bradford, he returned to 
the car (R. 91, 92). As he approached the car and started to ·enter 
it on the driver's side, he heard voices on the other side of the car. 
Looking over the car he saw a tall private talking to Lieutenant Bockes 
and Major Mitchell, arxl heard him sa7 "chicken shit son of a bitch, 
w that goes tor eveeyone with 'brass -a1tt (R. 92). .A.ccused sat dom 
in the front eeat and watched the argument. ·He heard the soldier 
repeat bia ottenaive language to Ma.jar Mitchell, and saw him arg11ing 
dollI'l at the Ma.jar, as he was taller. The soldier •s "definitel1 
being o!fensive 11 • .Aooused.stood up on the noor ot the oar, looking 
wer .the top,, "a.n::l there ••" his pistol, a .22 caliber autanatic 
Colt's Woodsman with .a six-inch barrel. Accused took tl'II pistol in 
bis right band, laid it on the top of the car and called. to the eOldier, 
11! want you to get any from hare. We don •t want any trouble wlth 7011"• 
The BOldier glanced at· the accused am kept on •rg11ing at Major :Mitchell. 
lccused said, 11 I•ve got a gun here, and it•s loaded". .A.ccused !ired . · 
OM shot into the air. The soldier paid no atte;ition, except to look 
at the accused again. llajar Yitchell iurned to get into the car. The 
soldier 6tarted art.er him "a little bit•. Maj ar Mitchell turned back 
and said to the soldier aaneth1ng aboit 11 Yc:u 1re not going with us11 • 

.Accused again took the e,in and crdered the soldier awa:r, reiterating 
that he had a gun and it -wa.s loaded. .A.ccused i'ired a second shot into 
the air. 1his time the soldier stood and looked at him far a second 
and Major Mitchell got 1n the. back _seat o:t the car. The accused got 
in the car (R. 93). He pulled· the doar shut and started the car forward 
in first gear. Having just started and gone about a foot, he saw the 
soldier 1n front of the car, jammed on the brake, and stopped. The 
soldier was coming around the left side of the car, and, the next thing 
the accused knew, the soldier's head am shoulders were :in the car 
window and he liit the accused a blow of his fist on the nose. It was 
a good lick. The accused lurched CNer. The gun was in a.ccused•s rand, 
in his lap. He testified a •(R. 94) . . . 

"As I lurched over I felt this pull, a:ai he 'definitely grabbed 
hold of the barrel of. the gun, and I heard an explosion, and 
it went off". . . 

Accused saw the soldier !all a,ay fran the window, and said "I've got 

to call the police". The car had stalled. Accused started it up and 

drove to the Criterion Cafe, about a quarter of a mile away. There 

he got out of the car and went :into the cafe to the telephone. He 

dialed the police number tn ar three times. He was very 'nervous, i:,.J 
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wiping the blood· from his face with his bands. He knew he had a bloody 

nose (R. 94). A man there helped him get the call through to tha 

police and a woman gave him a cold cloth and an aspirin. (R. 95). After 

a fevr minutes, the police came. Accused ,rent to bis car with them and 

got his gun, unloaded it an:1 ha:Died it over to a military policeman

(R. 95). , 


The deceased soldier was a big man, who stood well above Major· 
Mitchell (R. 95). Accused did not observe him as to sobriety, bit he · 
was arrogant am ofi'Ensive and seemed to be picking a fight with the 
officers, which accused thought was not right. Accused fired into the 
air to scare him and break up the argument. When accused got in the 
car to drive awa.y-, he thoaght the incident was over, and stopped only 
to avoid hitting the deceased, llho appeared in ~ont of the car {R. 96). 

When th(l deceased reached into the car, hit the accused and 
knocked him over, the deceased must have reached. dollll an:i grabbed the 
gun, as it went off just as soon as accused •felt that big on it•~ 
That is the best of accused's knowledge, as it •all happened so sud
denlyt'. Accused did not at my time intend either to shoot or to kill, 
had nothing ae,a.inst the_ deceased, ,as not even angry with him, and 
"would give' anything if sousthing col,lld bring him back• (R. 97). 

Unier cross exa:m:ination, the accu.sed restated his testimoey 
as to the events involved· (R. 97~102), and did so again under interroga
tion by the court (R. 102-105). Further, he testified that he had had 
three or four or about five beers .in the afternoon and one drink before 
am me lrl.th his d:inner, and a couple of swallows only out of a highball 
with Flight Officer Bradford. that night. "It wasn•t too many". M!Ljor 
Mitchell had been an acquaintance, upper classman and instructO?' of 
accuse:! at three stations, but not a social intimate or friend (R. 98, 
99). _ Accused habitually' carried· his gun in his car fO?' protection, 1n 
a holster that ha n:ade in tm upholstery at the lei't ham side (R. 99). 
His m:ind was perfectly clear 1lhan he drew the gun and ordered the 
deceased to go a-way. He -was not cpite sure ,mat be did with the gun · 
when he started to drive away, but thought that he held it in his band 
while he shirted into first gear. He pilled the car door "to" (R. lOO). 
He did not think he ba.d a foot outside the car, as he would have· to use 
his lei't foot.. en ttl.e clutch to get the car in motion. The deceased 
struck him ,dth his right band (R. 101). The gun was !!I. accused's lap 
and in his right band (R. 101-102). _It took 11ab0llt a secorxi" for accused 
to realize that tm gun bad gene off. He saw the deceased fall back 
away fran the car and thoµght. tbat be must have been hit, as the gun 
11'8Ilt off at such close range•. Accused was in the car and deceased pulled 
on the gun. Accused said "My God 1, There's beEll an accident, I've got 
to call the police,• started the car and drove out. He_belleved that 
he then laid the gun on the seat at his right, as that was llhere _he . 
found it llhen he turned it over to the military pollc ana.n (R. 102). 
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5. The accused officer was tried for murder and found guilty 
of the lesser included offense o! 'VOluntar;y manslaughter. The evi
de..."lce clearly establishes the !acts that Private First Class James 
Rockefeller met his death as a result ot a gunshot ,round received 
by him !ran the discharge of a .22 caliber autanatic pistol held :in 
the hand of the accused en 2 A.ugu.st 1945 <n a country club driveway 
near Topeka, Kansas, at the time and place specified. It establishes 
as clearly that the deceased was advancing upon the accused to 
assault him or "As in the act of assaulting him men the fatal shot 
was fired. Though £00.r. bystander 'Witnesses testified .for the prosecu
tion, nobody saw the shot fired, and it is only by :inference from 
circumstances in evidence am by the testimony- of the accused himself 
that the lethal weapon is sham. to have been in the bani, of the accused 
at that ti.me. By the same means only can it be de~rmined whether 
the shot was fired intentionally or by unintEl'ltional. mischance arising 
from the deceased I s awn acts. 

Two soldiers 'Who were ·behind the deceased did not see nor· 
participate in the events which preceded the shooting. Thq heard 
two shots fired into the air, then saw the deceased move rapidly 
aroum the front ot accused's autanobile and advance upon the accused, 
the latter then standing partly in and partly 011 t of his C4lr, by the 
driver• s s ea.t. They heard another mot am the deceased fell back, 
shot in the neck, three to four feet !rom the accused. 

' Two officers lllho were waiting :in the accused I s car to ride 
with him to their base were accosted by the deceased, who first asked 
for a ride; then cursed and vilified them as officers ani individually, 
a.n::l belligerently, profanely- am abusively sought to start· a fight. 
The officers got out of the car and tried, without success, to quiet 
the deceased and restore order. The accused came onto the scene on· 
the other side of his car, by the driver• s seat. J.f'ter the deceased 
had ignored orders to go a..ay, the accused produced a .22 caliber 
pistol .from his car and tired twice into the air, further ordering the 
deceased to· go away. All three officers got,. :into the car, the accused 
at the wheel and the two officer "Witnesses in the back seat. The car 
started to move _away, but stopped immediately as the deceased rushed 
a.round in front of the car and reached into the car at the driver• s 
seat, striking the accused a blow on the nose. The accused lurched 
over to his right, the gun went off and the deceased fell back .from 
the car. The accused drove the car away immediately, saying "M.Y God l 
We've got to call the police". He did call the police i'ran a nearby . 
telephone at a roadside tavem, where his nose ns frund to be bleeding 
and a cold, wet cloth was administered. · The accused• s bloody nose was 
verified as a physical fact by witnesses at the tavern and by medical. 
:inspectim within about three hours, introduced for the defense, but 
wholly uncontroverted am fully corroborated by the prosecution's 
llitness, Major Mitchell, one of the officers with the accused, who 
ll'E!Ilt into the tavern with him to call,. the police. 
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The: physical facts of the accused I s bloody nose and an 

area of powder specks imbedded in the deceased• s skin around the 

bullet 110und, fully established by the uncontroverted medical evi

dence, strongly support the officers• version of' the proximity of 

the deceased to the accused when the shot was fired, and verify that 

he -was not three or four feet away, but in contact with., and in the 

act of assaulting, the accused. These enlightening circumstances 

appear in the evidence for the prosecution and as a pa.rt of its cir 

cumstantial case, merely emphasized by the evidence for the defense. 


en the medical evidence, blood alcohol tests showed some 
alcohol in the s;rstans of both the accused and the deceased. The \ 
officers thought tha. t the deceased -was intoxicated, judging from his 
speech and actions; the soldiers thought that he 18s not. A. medical 
officer who examined the accused about three hours after the shoot
ing, five ar six hours before the blood test, found him not intoxicated• 

. · ' 
The accused himself testified that the firbg of the fat&l 

shot was entirely involuntary on his part - the re&iilt of a illg on 
the pistol in his land, lying in his lap as he tried to drive the ear 
rapidly away, 'Which must have resulted from the act of the deceased 
in grasping the gun after, but almost simultaneously' with, his striking 
the accused the blow en the nose which knocked him over momentarily 
in the seat of his autcmobile. He testified that he bad no intention 
to fire the pistol or to shoot the deceased. That testimony is con
sistent with the circumstances in evidence and inherently credible. 

Mlnslaughter is unlawful homicide without malice aforethought. 
(Par. 149!,, 1CM 1928, p. 165). J.alice aforethought was elimirulted 1frau 
consideration in this case by the ccurt•s findings, Tery properly. As 
in the ca~e of murder, "unlawi'u.111 means .without legal justification er 
excuse (Par.-148!., 1CM 1928, p. 162). Justification arises from the 
performance of a legal. duty (Par. 148!, MCM), and is not --substantially 
involved here, in our· view of the case. Legal excuse may arise fran 
accident er misadventure in doing a lawfu.l act in a lawful manner or 
from the reasonably apparent necessity of self-defense a1 a sudden 
affray (Par. 148!., MCM 1928, p. 163). Circumstanees suggestive of 
self-defense appear in the evidence in the instant case, properly 
raising that inquiry in the trial court and }lere, but the testimony 
of the accused himself' largely removes that defense from the case, even 
if it were lhoffll that the accused ns reasonably apprehensive of great 
bodily harm, in that a shooting in self-defense implies an act of voli 
tion en the part of the accused which he he:re disaTOWs, and ordinarily 

, a 'Wholly unintentional shooting 1a logically- inconsistent nth the 
motivation or self-defense (Cll 23?543, Alvarez, 24 BR 47, 56). 
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'rhe defensive factor presented by the· evidence here is that 
of accident. A defmse o! accidental killing, to. a prosecution !o-r: 
homicide, denies that the killing wa.s :intentional (26 Am. Jur. 354, 
Homicide, Sec. 290). Ordina.r~ a purpose or intent to inflict injury 
or d~th DBY be inferred from the apparently intentional use of a 
deadly weapon, and the .tiring of a shot under such circumstances that 
the person firing it must know .tha.t it 'Will irobably hit saneone renders 
tb.e resulting death an U11lawful. homicide unless otherwise excused, and 

· not the result of accident. er misfortune (26 Am. Jur. 306, Homicide, 
Sec. 220; · Id., p. 300, Sec. 211). · HO'lt'ever, llhere it appears that a 
killing wasthe reSlllt or a true accident or misadventure, in that the 
hanicidal act ..as itself' unintentional or done w.i.thout vongi'ul purpose 
in the course or' ·a lawful enterprise performed in lawful manner, the 
killing is not voluntary manslaughter, and if also it wa• not the reSlllt 

· of negligence it is not manslaughter at all, nor arrr unlawful. homicide, 
but is excused on the groU11d ot accident. In such ease, the essential· 

· elements of crime are lacking, and no criminal responsibilit7 attaches 
(26 Am. Jur. 305, 306, Homicide, Sec~ 220). · · 

To excuse the homicide, the accident must occur ·1n doing a 
lawfu.l act in a fawful manner (Par. 148!, MCM 1928, p. 163). The un
lawful use, or even the culpably negligEllt use, of firearms in a 
ma.nner likely to endanger human lli'e may render the resulting homicide 
manslaughter, though unintentional (26 Am. Jur. Homicide, p.· 293, See. 
204; P• 300, 301, Sec. 211, 212). But 'Where the use 1AI.S not unlawful 

. then, (assuming for present pw:poses only, and 'not deciding, that . 

involuntary manslaughter is a lesser included offense ot murder and 

within the scope of the .findings or @rl.lt;r in this case) at least the . 

proof' mu.s~ ·show that death resulted from some culpably- negligent uee 

by the accused or the weapon concerned. The essential elsnent of, 

criminality :in such case is knowledge, actual or fairly imputed, that 


. the act or the sl.a7er tended to endanger life. The i'atal ccnsequence 

of the negligent act must reasooa.bly have been foreseeable (26 Am. Jur. 

299, 300, Homicide, See. 210). · · 


In the instant case' thu action of the accused .in introdue:uig 
a firearm into the contenticn between his !ellOW' officers and the pugna-. 
cious soldier, even for the ,lawful and proper purpose. of restoring order 
and perhaps acting under Article or War 68, was ill:-a,dtlsed and impn
dent, but the deceased ..as not struck by ei·r.her ot the two shots lihieh 
t~e accused fired into the air and that action -r.:.s ·not the proximate 
cause or tha ensuing fatality. That situation rid cane to rest without 
:injury. The officers were about to leave the s·, Vle an:l would have done 
so except for the action of' the decea.sed himself 1n rushing arcund the · 
ear and ~ ttacking the accused. Though the pistol would be.tter have 
been left out of the affair entirely, its being or .remaining in the bard 
of the accused at ~t ·point was not such criminal negligence as to 
support a ccnvicticn for manslaughter on th&t 1 ground. - ' 

. 12 



Thus the case for conviction rests solely upon the infer
ence of guilt from the factual situation th.at a pistol :in the hand 
of the accused ms discharged and, at close range, inflicted the 
fatal l\Qund upcn the deceased, who was then attack:ing him, as the 
accused sought to drive alllcl.y from a disorderly altercation in which 
he had fired twice into the air to impress the deceased Tfith a show 
of force 1n support of orders to desist from threatening the other 
officers am go away. '!he sufficiency of that evidence to sustain 
the necessary inference is the decisive question here presented for 
review {CM NATO 550, Mitchell; CM 25368:3, Filipow, :35 BR 65, 67; 
CM 212505, Tipton, 10 BR 237, 244). To sustain conviction, such 
evidence must not cnly be consistent with guilt,_.__. but :inconsistent 
with innocence~ It must exclude to a. mar~ certainty any fair a.rxi 
rational hypothesis except that ot guilt;.. It must prove the accused 
guilty beycnd a reasonable doubt_ (Par. 7~, l.CM 1928, p. 62, 6:3). 
In our opinion, the evidence here not only !ails to exclude reasonable 
hypotheses that the discharge of the pistol was the result of the 
deceased's own acts, without the volition of the accused, but leaves 
some such hypothesis the most probable in the case. The evidence 1s 
entirely consistent, 'With an attempt bi the deceased to disarm the 
accused, this expressing his disdain for the officer's show of force, 
in the COIU'se of which effort it is entire:cy- likel7 that he did seize 
the gun and give it a tug such as the accused testified that he felt, 
causing the discharge without any affirmative action by the accused. 
Otherwise, it is entirely likely that the· blow by the deceased -.bi.ch· 
lmocked the accused owr in the car ID&Y have caused an involuntary 
pressure on the trigger by the accused. Either hypothesis is consis
tent with the innocence of the accused and no.t with his guilt.. From 
the stan:ipoint of the accused, the shooting was accidental. 'l'he 
end&c e does not SlS ta:in the inferenc e that the accused id.ll.fUl.ly 
or unlawfull7 shot the deceased, and does not sustain the fi.n:Ungs of 
g11ilty. 

6. Far the reasons stated,. the Board or Review is of the bplllion 
that the record of trial is legally insufficient to support the .find
mgs of gulty am the sentence. 

13 
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-... (' \il45 
SPJGN-cM 2,0561 1st Ind 1-l uc.tJ ~ 

Hq ASF., JAOO., Washington., D. C. 

TO: The Secretary of War 


1. Pursuant to Executive Order No. 9556., elated 26 May 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review· in the case o! Captain tonald W. \._ 
Salisbury, Jr. (0-398511)., .Air Corps. 

2. The accused was tried by general court-martial for the crime 
of murder., but was found guilty of the lesser included offense ot 
voluntary manslaughter. After evidence of one previous conviction by 
general court-martial .for .failure to test an airplane for fiight., 
in violation of Article of War 96., had been introduced., he was sen
tenced to be dismissed the service., to forfeit all pay and allowances 
due or to become due., and to be confined at hard labor at such place as 
the reviewing autlwrity might direct., tor five years. The reviewing 
authority approved o~ so much o! the sentence as pron.ded i'or dis
missal am total forfeitures am .tl:>rwarded the record ot trial tor 
action under Article of War ,48. 

3. The opinion o! the Board of Review concludes that the record 
of trial is not legally su£.1'icient to support the findings and the · 
sentence. I do not concur in the Board's opinion. 

The record shows that shortly after midnight on the morning 
ot 2 August 1945., .three soldiers., including the deceased., were outside 
the Wbi.ta Lakes Country Club near Topeka., Kansas, waiting tor a bus. 
Two officers., Major Samuel .A.. Mitchell and First Lieutenant IJnn L. 
Bocks., came out ot the club., and recognizing the accused's automobile 
nearby., waited there to ask the accused tor a ride. When the accused 
appeared., he agreed to take the two officers in his car. Prior to 
their departure the deceased., llho appears to have been partially in
toxicated., was refused a ride in the car. He became very belligerent 
and used abusiw language towrard all the o.tfi.cers. 'l'he accused, after 
ordering the deceased to "beat it" and asserting that "we don•t ,rant 
arrr trouble with you,• said., "I have a loaded gun and r want you to 
get a,rq• • · He theren,.pon produced a • 22 caliber pistol and .fired into 

_	the air, and again ordered the deceased away !'rom the car, saying "You 
see., its loaded, now get out of here.• When this order was not obeyed 
the accused again' tired into the air._ He then got in the driver's seat 
of his car am started forward. He stopped the car., howrever., just a!ter 

· it had started in order to avoid rtnming into the deceased. As the 
car stopped the deceased came to the side of the car and his head and 
shoulders partly entered the car. .A.t that time the two officers who 
were on the rear seat heard a definite thud like the sound ot a blow. 	 . 
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trom a fist and saw the accused lurch. or sway to the right. Almost 
simultaneously they heard a shot and saw the deceased slump out ot 
sight. Two enlisted men testilied that ,men the deceased was about 
three or three and one-halt feet trom the car door a third shot was 
.tired and that the deceased f'ell back into the ams ot Private Schmitz, · 
who was immediately behind him. 

Immediately !ollowing the tiring of the fatal shot, ~e ac

cused drove away, ~aying., •Mf God, we 1ve got to call tbe pollc•t• 

He drove to a cafe about. a mile away where the police were called. 

There he was observed to have a bleeding nose. - · 


The accused testified., in his 0111 behalf, that the deceased 

inserted his head and shoulders into the car and· struck; him a blow on 

the nose. At that time the accused stated that he was holding bis 

piatol 1n his lap and he explained the !iring of the fatal shot, as · 

follOlll's: 


•.A.s I lurched over I felt this pull and he de!initely 

grabbed hold of tm barrel of the gun and I heard an 

~losion and it -.ant oft.• 


He testified further that .he did no; intend either to shoot or to kill 
the deceased and that he was not even angr,r rlth him·. He adldtted. that 

, he had been drinking and a blood test taken a tn hours later showed 
two milligrams per cubic centimeter o:t alcohol, which is interpreted as 
drunkenness. · · 

. The Bo~d of Renn, after correctly stati.Dg the law 

applicable to the present tacts, erroneously concluded that the eTi-. 

dance established neither a voluntar,r nor an involuntary- manslaughter, 

but showed rather that the death of the deceased was the result of a 

legal accident for which the accused was not cr1rn1 naJ Jy responsible. 

It may be observed that the Ma.rnial for Courts-Martial defines and ex

plains voluntary manslaughte:r:, as tollona . 

11Volunt,al'7 manslaughter is where the act causing 

the death is committed in the heat o:t ·sudden passion 
caused by" provocation. · 


'* *" * •In voluntar,r manslaughter the provocation must be 

such as the law deems adequate to excite uncontrollable 

passion in the mind of a reasonable manJ the act must 

be committed under and because of-the passion, and the 

prowcation must not be sought or induced as _an excuse 


. tor k1J J1 ng or doing bodily harm.• . 
The· Kanual·also defines 1nvoluntar,r manslaughterI as :tollows t 

, .... ' ' 
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"Involuntary manslaughter is homicide unintentionall¥ 

caused in the comnission of an unlawful act not anounting 

to a !'eloey, nor likely to endanger life, or by culpable 

negligence in per.tondng a lawful act, or in per!orming 

an act required by law. · · 


*' * *•* * * To use an immoderate amount of f'orce 1n suppressillg 
a muti.ny is an unlawful act, and it death is caused there
by the one . using such !orce ill guilty· of manslaughter at 
least. ' 

' 	 , I . .. 	 , 

"Instances ot culpable negligence in per!onul.ng a 
· lalri"ul act are: 'Negligently conducting target practice , 
so that the bullets go in the direction of an inhabited 
house within rangeJ pointirlg a. pistol in f'un at another 
and pnlJ1ng the trigger, believing, but without taking 
reasonable precautions to ascertain, that it would not 
be discharged; carelessly leaving poisons or dangerous 
drugs where they may endanger life.• (MOLi; 1923, par. 149!,). 

1fhen the e.vidence is considered in the light of the def'J.nition of 
voluntary" manslaughter, it clearly appears that the court was warranted 
'in concluding that the accused committed that offense. Although none of 
the Td tnesses saw the pistol 1n the hand of the, accused at the time the 

.	fatal shot was fired, they described a scene llhich logically compels 
the inference that the accused intentionally fired the fatal shot. Even 
the accused ad.mi.ts 'that the pistol was in his band at the time the shot 
was fired, and the testimoey showing that the accused had just been struck 
in the face, presemed a natural provocation tor the accused's unlawful 
act. 

. Even it we accept the accusedI s own statement that the tiring 

or the £atal shot1 was an involuntary act on his part and that the 

shooting was caused by the act o:t the deceased 1n grasping the barrel 

of the pistol, which is contrary to the reasonable inferences drawn 

from all the circumstances b7 the court, the record must be held 

leg~ sufficient to sustain a finding of gu:Llt7 of involuntary 

manslaughter and legally su.t'ficient to sustain the sentence. Since 

the accused was not in the performance of ofticial duties, he had no 

legal right to display a pistol and to fire it into the air. The ac

cused1 s conduct in the use ~ a privately owned pistol was, therefore, 

not only unwise, but also unlawi'ul. ms, actions clearly ·:tall within 
a pattern of conduct which has led to Jll8Izy' a homicide. His threat 

having been challenged, be carried it into execution with a fatal re

sult. It cannot be correctly concluded, therefore,. that the accused 

was acting in a lawful manner, or that the deceasedI s death was due to 

a legal accident. In vi8W' ot all the evidence, I am' o:t the opillion . 

that the record of trial is legally sufficient to sustain'the court's 

findings of guilty and legallJ.suti'icient to sustain the sentence. 


3 	 \ 
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.Although the accused acted under considerable provocation 
in the commission of the crime in question, bis shame!'ul conduct in 
shooting down a parti~ drunk soldier cannot be condoned. Since the 
reviewing authority bas already extended clemency to the accused by 
appro'rl.ng oncy so much o£ the sentence as provides for dismissal and 
total f'or!eitures, r think that the further extension of clemency is 
unn.rrmited. I reconmend, therej'ore, that the 1Jentence be con:f'irmed 
and ~rdered executed. · 

4. Inclosed is a form o£ action designed to carry into execu
tion the foregoing recommendation, shouJd it meet with your.approval. 

2 Incls 	 THOMAS H. GREEN 
Incl l - Record o£ trial :M.ajor General 
Incl 2 - Form 0£ action The Ju~e Advocate General 

( 	~enetnce as approve4 ey reviewing authority' confinned and ordered 
executed. GCllO 518, 18 J.iec 191.5).. 
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WJ.RlEPARTMENT 
jrrsry Service Force• 

. In the 0.tfi.ce of The Judge Advocate General 
Washington, n.c. ' 

SPJGN-Cl[ 290568 

) A.ma AIR FORCES CENTRAL 

U N I 'l·E D S T A T E S ) . FI.IINO TRAINING COMMAND 


~ I Trial b7 G.C.M., COlffened at 
) iloe Arrq Air Field, Victoria, 

First Lieutenant JAKF.SW. ) Texas, 24 Septenber 1945. Dl.s
THATCHER, JR. (0-8161?9), mf.ssal, total i'oi'!eitures, and 
Air Corps~ · ~ confinement f~r two (2) .1eara. 

\. 

OPINION 'ot tha BOA.RD OF REVIEW . . 
LIPSCOMB,. 0 1CONNOR and llORQlN~ Judge Advocates 

J 

1. The Board ot Re'rin baa exan1 ned the record ot trial in the 
case ot the ot.ticer ri.imed-above and au.bDita this, 1ta opinion, to The 
Judge Advocate General. · · 

2~ · The acmaed ns tried upon tbs following Charge and Speciti- . 
.. cat1on1 · 

CHARGE& Violation ot the· 93rd Article o! -lf'ar~ 
. •' 

Spac::i.ticat1.on1 In that First Lieutenant Jaaea 11'. That.char 
Jr., Air Corps, did, at Aloe Arrq µr Field, Victoria, 
Texas, on or ab>ut. 20 August 1945, teloniousl.7 take, 

- steal and ·carr,r-&n7~two hundred and Hvent.7 dollara 
($270.00}, l..awtlltmonq ot the United States, the pro

. _pert,y ot First Liaitmant .lndrft' N. Kandis. 

The accused pleaded not ·gu11t;y to, -and was found guilt;r ot, tha Spec::1
ficati.on am the Charge. He was sentenced to be dismissed the senioe, 
to forfeit all pay- and.alloirances due o:·to beco1111t due., and to be con
f'ined at bard labor at. ·suoh place as~- ren.n:1.Dg authori'tiT might · 
direct tor two 7eara.. The rn:1.ewing authoriv approved the .sentence " 
and forwarded the record ot trial tor action -umer Article ot War 48. 

- 3 • . The eudetice tor the prosec:11t10n sh01rs that Flrst ·Lteut.enant 
·:/,.., 
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Andrew N. Kandis., Air Corps., Yas awakened by a noise in hia quarters., 
Apartment D., building 757, at the Aloe Arrq Air Field, Victoria, Texas, 
at about 0100 on 20 August 1945. Seeing the accused at the foot ot his 
bed., !acing his war~obe locker., he asked., "What's going on?•. The ac
cused immediately ran out and Kandis chased him aroum the barracks _ 
area for about 45 seconds .f'inally catching him on the south side of the 
Bachelor Officers ·Quarters building 756. Upon questioning, the aeeused•a 
first remark was., a:r•ve been drinking•. After asserting that he had met 
a Filipino in or near the latrine who asked him if he lived in building. 
757 and whether he was missing any money, the accused explained that he 
bad entered to determine 'Whether anything bad happened to a friend who· 
lived in the end of the barracks (Pros. Ex. 2). The accused and Kandis 
sat on the boardwalk behind the .barracks £or awhile and then came around 
to the !'ront. Kandis went into his apartment., and the accused continued 
along the walk. Second Lieutenant Charles G. Malm., Jr• ., who had been 
•awakened by shouting and SOllle people running by my apartment", looked 
out of his window and saw the accused stoop over for a second, straighten 
up, and go .into his own apartment (R. 17) •. 

·. First Lieutenant Robert P. Rippstein, Air Corps, lrho occupied 
the apartment with Kandis, was awakened when the latter dashed out after 

·	the accused. Thinking that Kandis had had a •nightmare or something•, 
Rippstein jumped out ot bed and ran out a.rter him. Attar Rippstein 
had been outside tor a minute or less, Kandis, who ran by chasing ac
cused., told him that "someone had been in the room and had been in his 
,LKandis!} wallet". Rippstein returned to his quarters and .found bis 
belongings intact. Upon picking up Kandis• sheet ll'bich had .fallen off 

• 	 the bed., h& .found Kandis' wallet underneath on the floor. When Kandis 
returned to his room, he discovered missing .from bis billfold one 100 
dollar bill, eight 20 dollar bills., and one 10 dollar bill, a total or 
$270.00 (Pros. Ex. 2).. . · 

Kandis reported the loss, and an.investigation was made. The 
accused was awakened, ·and a search was instituted !or the Filipino to whom 
the accused had referred. Second LiE11tenant Garonima M. Aelan, Philippine 
Arm:, Air Corps., lrho was interrogated, stated that at 0100 on 20 August. 
19~, he had seen a man bearing a similarity to the accused in the lat.rine 
but their conversation had been llmi ted to "Hi" and a response of "Hi 
there• (R. 8). , 

At ·approximately 1600, on 20 August 1945, First Lieutenant 
HarTey R. Adams, Air Corps, lei't the shower room in the latrine adjoiniDg 
building 757 and, while yaJk~ng along., looking down, Salf money under tl:'a · 
boardwalk. He informed Lieutenant Kandis, who called the Provost Marshal 
(R. 23). The latter lifted up the walk and recovered one. 100 dollar bill., 
eight 20 dollar bills, and one.10 dollar bill (R. 27). The money had 
been projecting slightly through a crack in the boardwalk at approxi
mately the place identified by Lieutenant Malm as the point lfhere the 

2 
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accused had bent OTer prior to, his entry in~ his apartment (R. 22~2)). 

· 4. The accused, having, been adrlsed of' bis, rights relative to . 

testitying or remaining silent, testitied ·that about 1100 on 19 · August 

he went to the Officers' Club and duriDg the afternoon drank soma·beer 

and llhiskq. Betnen 1700 aid 1800 he, First, Lieutenant Norun L. 

Larson, Air Corps, and Captain (klorge w. ETans, Air Corps, left the 


·· 	club tak1ng three pints ot liquor 11:i.th them- (R. 39). They- went to 
Victoria where tbq. •picked up• three girls and.proceeded to Port, 
LaTac& to a dance. There, the7 continued to drink•. Between 2300 and 
2JPJ thq departed, and the accused dron to Victoria (R. 40). Larson 
drove· from Victoria to Aloe., .Accused bad one ,driJ:Jk alter arr.I.Ying at 
Aloe (R. 40). · - · · 

. . 
• • I , 	 • 

. 1ccused undressed .and went to 'the latrine, clad onl.T in his . 
shorts and 11:i.thout shoes. Xhere be· met an officer whom he belieTed to 
be _Lieutenant lclan. Uter he left the, latrine, someone called !rem the 
stoop of the barracks.· He walked OY8r and WU asked it he lived in the 
Bachelor Otf'icers Quarter• and whether he waa misaing arrr money. Upon 
receinng a·neeative rep~, the nan, 'Who was standing at the door to· 
Apartment D, said, '•come in here•. lccqaed did not recognise hill but 
walked to the stoop am entered. As soon as the accus,d got in tlie · . 
&>or, Lieutenant Kandis •hollered•. The accwred, becoming startled, 
ran an.i and in the process tell down (R. 41). After Kandis. caught · 

·up with him,. they sat tor a,1'hile on the boardwalk and'then returned· to. 
the Bachelor' Officers Quarters, Kandis. going to bis apartment. and the· 
accused continuing-:on to ·his. · lihi.le proceeding do-.n the walk, ,the ac
cused stopped b;r the light in order to, look at his knees to determine 
how ba~ thq were injured. ilthough thq were, prett;r-.badlJ skinned, 

·. he did not go~to .the host>ital. but .put a bandage on. them at the llachelor , 
Officers Quarlers.(R. 42).· The spot at·,rb:f.ch Ile paused to look at his . 
knees was approx:1.matel.1' where Lieutenant· llal.m ·aaw hia bend. fl'rer and where 
the money was fo\1lld (R.:43)•.-· ... , . - \ 

.· • . ,. .. .._ :: • ..; ' ; ' ·1. :_.. ' '') r'. • ' • .·· '. • 

. · Accused was nght 'on the inside edge .o.t, the ,door o.t Kandis':, '. 
, room but did not notice the nil locker' {R. 43). He did not mow the 

:man who,called him at the stoop, and could ~t .,ee how be was dressed. 
(R. 44). - .lccused weighed about .192 pounds (L 46). ·'lbea ,caught,he . 

.told Kandis about the ·man caJJ1ns to ,him. on the stoop. .lccused. did ' 
not know what he was looking .tor..wh~ he went :to ~di'si room (:a. 46). , 
He was there just·, a second or so bef<>l"• Kandi• uakened. Kandis nenr 
g&Te him ~ money· (R. 47). Accuse~ did not. take. arq- money out o.t· · ·· , · 
Kandis• nllet and did not. put· 4D1' mone;r: under, tbe boardlralk .(i. 42, 49) • 

. ' . ·, 	 . : : . . . . .. ··' i . , ' 

· · B7 a atipalatioa it waa ehown that Captain George \f~ Evana, Jr. 
would testit;r that ti. accused was 'too drunk to drive, but not toe dl"UDk 
to ·knolr what he waa doing while returning 1D the'· car from, Victoria to 
iloe on the ,night of ,19-20 August 1945. · 

' 
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First Lieutenant Norman L. Larson testified that he drove 

acc::u.aed1a car from Victoria to Aloe on the night of 19-20 .August be

cause accused 1ras •a little bit too drank to drin•. 


' . . ' , 
• ·• \_, I' I • • \ s. The Specification alleges :that the accuaed •did at Aloe A:rrq 


.Air Field, Yictoria, Texas, on or .about 20 .August, 194S, teloniouat7 : 

take, steal, and car17 away t,ro hundred and sevent7 dollars ($270..00).

* * * the property ot First Lieutenant;· .Andra N. Kami.1•. . 1 · 


\ • • • . . ' •. '.- ':..' ., •. ~J. . . 

. . •Larcetq' U tbs taking 'and ·C&rr,:Ll,g ~ll'iYJ b,- tr&&p&ISSJ I. ' 

or. personal property •hich the trespasser knon to belong · 
either generally or special.11' to another, rlth intent to d~ . 
prive such owner permanentl.1' ·or hi.a propertT there~" (llCK, · 
19:28, par. l49g) • . . 

• • ·, I / 

The en.dance in the record shOll's bpyond a reasonable doubt that accused 
was present clad onzy- in shorts: am without shoes in the apartment .of . 
F.irst Lieutenant '.Amrew N. Kandis at the iloe .UIIJY Air Field, Victoria, 
Texas, at about 0100 on 20 August 1945; that Kandis was awakened b7 a 
noise and, upon seeing accused in bis bedroom called out, 181'hat•s going 
on?•.; that accused illlll8diately ran and was caught about 45 secoms later. 
b7 Kandis; that, after being released, the &cCtlsed was seen by Second 
Lieutenant Charles ·G. ·ltal.m Jr., to stoop over _!or a second in the shadows 

. on the walk and then straighten up and go into his . apartment; tbat Lieu
tenant Kandis on returning to bis apartment found $270.00, consisting ot 
one 100 dollar bill, eight 20 dollar bills, and one 10 dollar bill missing 
from his wallet. .&.t approximately 1600, ~ August 1945, First Lieutenant 
Harvq R•.A.dams observed money under the walk and .$270.00, consisting or 
one 100 dollar bill, eight' 20 dollar bills, and one 10 dollar bill, was 
recovered trom umer the walk at approximate~ the same. spot where Lieu
tenant 1lalm bad seen. accused stoop over. . · · · 

The testimO!J1' places the accused at the IC~ ot the alleged 
theft. just prior to 1ts discove17 and at, a t.ime wmn he had DO legitimate 
reason for his pres911ce there, .and sh~ that he ran there.from upon being 
discovered. This evidence or the acca.sed•s trespass and night, T.1.ned 
in the light of the testimo?lY' showing that tm stolen monq was .tound 
under the walk at a place where the accused was obsel"'f8d to ban hesitated 
and stooped, presents a series o:t circumstantial !actors lhich is in
conststent with any _reasonable eypothesis except that of the accused'• 

· guilt. iltmugh there was some testim:>!J1' indicating that the accu.aed. 
· bad been drinking on the night ,o:t the o!!'ense in question, the evidence 
· clearly establishes tha1i"" at the. tim ot. the offense he was mentally' 
c~pable of directing bis conduct-and had a tull realization· of his 

actions. · The evidence is legally suf.ticient, there.tore, ~be;yond a 

reasonable doubt, to sustain the. .t1.nd:1.r.gs ot gllilt7. - · 


·· 6. . The records of the war .Depar~ent show that the accused is 
' . . -~ 
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about 23 years and 9 months or age and that be is single. He eanpleted 
two years of' high school and was employed as a tree surgeon f'rom J~ 
19,41 until bis enlistment in the J.rmy on 30 September 1942. He was 
com.missioned a second lieutenant in the Arrey of' the United States on 
3 November 1943. · ' · 

7. The court was legally constituted and had jurisdiction or the 
person and the offense. No errors injuriously affecting the substanti.al 
rights ot th:9 accused were committed duriDg the trial. In the opinion 
of' the Board of' Review the record of trial is legally sufficient to 
support the findings or guilty and the sentence and to •arrant confirma
tion thereof'. Dismissal.- is authorized upon conviction of' a violation· 
of Article o! War 93. 

Judge Advocate. 
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SPJGN-CM 290568 1st Ind 
H4 J.SF, JAGO, Washington, D. C. 
TO: The Secretary of War 

1. Pursuant to Exee11tive Order No. 9556., dated 26 1la:y' 1945, there 
are transmitted herewith tor your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant James w. 
Thatc~r, Jr. (0-816179)., Air Corps. 

2. Upon trial by general court-martial this oi'ficer was found guilV 
of larceny of two hundred· atd seventy dollars ($270}, in violation of 
Article of War 9.3~ He was sentenced to be dismissed the serrlce, to for
feit all pay and allowances due or to become due, and to be confined at 
hard lsbor, at such place as the reviewing authority might direct, for 
two years. The reviewing authority approved the sentence and forwarded, 
the record of trial tor action under Arti.cle of War ,48. 

J. A summ.ary of the evidence may be found in the acO)mpaeying opinion 
of the Board 0£ Review. I concur in the opinion of the Board of Review 
that the record ot trial is legally sufficient to support the findings and 
sentence and to warrant conftrmation thereof. 

The Acting Staff Judge Advocate o! the Army Air Forces Central 
Flying Training Command has advised that prior to the.present case., the 
accused was punished on 14 February 1945 under the 104th Article of War 
tor having sexual intercourse with an unmarried woman in a pullman berth. 
Punishment was again ad.ml.nistered upon him unde~ Article of War 104 for 
misconduct with female elevator operators in the Rice Hotel, Houston, TeD.s. 

Records of the War Department show that accused has been awarded 
the Distinguished Flying Cross and the Air Medal to:z: achievement in aerial 
flights in the European Theater of Operations. The Acting Staff Judge 
Advocate of the Army Air Forces Central Pl.ying Training Command., has 
further advised that •in nine months' service in England he completed 
59 combat missions and was awarded tm Air Medal with six oak leaf clusters 
and the European am :Mediterranean Theater Ribbon with .four stars•. I 
recomnend that the sentence be confirmed., but in view of· the accused's 
meritorious :military service; that the forfeitures be remitted, that the 
period of confinement be reduced to one year; that the sentence as thus 
modi.fied be ordered executed; and that an appropriate United States 
Disciplinary Barracks be· designated as the place ot confinement 

4. Inclosed is a fonn ·of action designed to ca- ry into executioa 
the foregoing recommendation should eet with your approTi.l.. 

2 Incls THOMAS H. GREEN 
Record of trial Brigadier General, U.S.A. 
Form of action ___ Acting The Judge AdTOcate General 

(Se~-;e confirmd,-;t .forf~~s remitted. and cont~nt ~ 
to o..>1e year. As .A:>dU'1ed· ordered executed. GCMO 4~, 15 Nov. 1945). 



WA.R DEPARTMENT 
J.rmy Service Forces 

In the Office of The Judge Advocate General 
' Washmgton, D.C. 

20 December 1945 
-----<<\ 

~] SPJ~~Q( 290790 

UNITED STA.TES 	 ) ARllY A.IR FOECF.S 
) CEN'l'Rili FLYING TRilNING CCJ.1:MA.ND 
) 

v. 	 ) 
) 

Second Lieutenant JOOEHl ) Trial by 0.0.11., convened at 
P. BUCKLEY (0-2063.300), 	 ) Ellington Field, Texas, 5 
lir Corps. ) October 1945. DiS!llissal, · total 

f'or!eitures, and confinement for 
two (2) years. 

~Pm~N ot the B0lR1> OFt;Jil; 
MOY~, '.~11W-/and WINGO, Judge A.dvocates. 

1. The Board ot Review has examined the record o£ trial in the case 
of the officer named above and sul:mits this, its opinion, to The Judge 


· Advocate General. · 

""2. The accused was tried upon the following Charge aid Specifications 

CRA.RGE1 Violation o£ the 93rd .Article 	o! War. 

Specii"icationt In that Second Lieutenant Joseph P. Buckley-, 
.Air Corps, did, at Ellington Field, Texas, on or about 7 
September 1945, feloniously take, steal, and carry away
one wallet containing about ninety-one dollars ($91.00) . 
lawful currency ot the United States, property of Flight 
Oi'ticer Earl Harlan Sampson. 

He pleaded guilty to and :was .found guilty of the Charge and its Specification. 
No evidence was introduced of any previous conviction. He was sentenced to 
be dismissed the service, to forfeit all pay and allowances due ar to becana 
due, and to be confined at hard labor !or seven years. The reviewing authority 
approved the sentence wt reduced the period ot confinement to two ~ars and 
tonrarded the record ot trial tor action under Article o.t War 48. · 

). · For the prosecution. 

At the time o£ the commission of' the offense with which he is ~harged 

http:CCJ.1:MA.ND


(152) 

accused was and at ~11 times since has been a member of the armed forces of the 
United States {Pros. Ex.· l). 

Upon awakening at about 0615 hours on 7 September 1945, Flight Officer 
Daniel Grogan who slept on the first floor of barracks No. 342, Ellington 
Field, Texas, observed somecne quietly enter his barracks. The intr.ider walked· 
towards the bed where Mr. Grogan had a pair of trousers hanging. The latter 
saw the trousers moving "as if saneone were putting their hands in_ there, 
trying to get something out of the pocket". The intruder, identified by wit.:. 
ness as accused, then retraced his steps and went slowly out of the door. 
Nothing was missing, as Mr. Grogan ~d previously removed everything fran his 
pockets. He reported this incident to the Provost l,[arshal at approximately

0930 hours on the same day. He had previously i:oaned some money to accused 

which had promptly been repaid. At the time of ·repayment accused attemp; ed 

to borrow additional money frcm him stating he desired to purchase an auto

mobile (R. 9-11). 

f 

Before retiring on the night of 6 September 1945, Flight Officer . 
Earl H. Sampson, who slept upstairs in barracks No. 342, placed his "clothes" 
on a chair near the head of his bed. He left in his "clothes" his wallet 
containing "approximately" $92 in currency, consisting of four $20 bills, 
one,al.O bill and two $1 bills. Upon awakening at about 0745 the next day 
he discovered his wallet and money were missing, and reported this loss to 
the Provost Marshal. He never authorized aeyone to take his wallet and money 
and never loaned ariy money to accused (R. 6-8). 

A search was started for accused at about 1000 or 1030 hours on 7 
September 1945, rut be was not located until 1200 when he was met at the 
11 ramp" as he .11 got off an airplane down the line" (R. 12). Accused was im
mediately taken to the Provost Marshal's office where, after being fflirned 
of his rights, he was questioned (R. 13,19). Accused admitted taking the 
money after being questioned (R. 13,19). Accused admitted taking the 
money after being questioned about 30 minutes and after $127 in cash was found 
on his person and a wallet identified as the one missing from Flight Officer 
Sampson 1s clothes was found in a navigation kit accused was carrying (R. 7, 
20,21). Upon being asked by the Provost l!arshai "why in the world an officer 
would risk his reputation as being an officer and stealing a measly $91" 
accused replied,."You don 1~ know ho.- bad I need money," and further stated 
that "they had a baby rece~tli and he bought an automobile and borrowed all 
the money he could and·* * * part __Q__~_t.hat money he paid back bills with and 
his mother-in-law was here and wanted, to go back to New York and he bad a 1 

fifteen day leave that he was going t-o take her back in this automobile" 
{R. 22). 

Accused signed a statement, consisting of questions sul:mitted to 
and 81lSlf8rs given by~ which was admitted in evidence without objection. 
This.. statement may be summarized as fo_llowss en 7 September 194S accused,· 
who slept in building No. 222 arose at about 061S hours and proceeded to 
barraclm 342 "to see is anyone was up." The purpose of this visit was ttto 
borro'I" some money, so lnjicould use it on /J;.i!J leave to take (!u.s7 
mother-i.nlaw home.• He bad lived in barracks 342 and knew Flight-Officer 
Smith, Flight Officer Grogan and Flight Officer ltu.cker who still lived there. 

2 
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Upon arriv~ 'tt/ffe7 looked in the lovrer bay to see if anyone was up. Everyone 
wai;; ~leep. /Hf!! turned around and started to go out, saw some trousers 
hanging en tlie posts, and /Ee7 we.at out and started to go to the Mess Hall 
and thought that there i;,iglit-be someone upstairs who was awakeJ,._went upstairs 
to see if anyone ~s: awake; everone 1ras asleep; it was dark; Lilf2.7 turned 
around and saw s-o!IB trousers banging over the corner chair, and-/JieJ took-:~---, 
the wallet from them." When he left the barracks he removed the money, ~hich ; 
amounted to $91, from the wallet, placed the money in a separate compartment 
of his own billfold and retained Flight Officer Sampson•s wallet. He then 
ate breakfast, and at 07.30 went on a flight. He flew for fo~urs, during 
which time he became ill and vomited. While on the plane he :sa,r ,a cigarette 
ration card through a wind:>• canpartment of the billfold and;tinit realized 
it belonged to Flight Officer Sampson. It made him "feel pretty l::ad" and 
if "be could have returned the whole thing, /fie7 would have.• It was the 

• 11first time" and he believed that that was tne-reason he became sick en the 
plane. He realized it was wrong and "wished /fie7 had it undone." When a. 
radio call came during the flight for him to report to a Captain in Operations 
he removed the remaining contents of the walle~_and threw them. out. He :then 
wrapped Yr. Sampson•s wallet ini:aper and placed it in a navigation kit. In 
reply to ·a ~quest as to the reason he took the wallet and money he stated, 
"That I s hard 'to say. For one thing, I needed the money rather desperatelyt' 
(R. 26, Pros. Ex.$). 

4. For the defense. 

Accused, after being apprj.seq of his rights as a witne~. elected 
to take the stand and testify under oath (R. 28). He reiterated in substance 
the statement made by him to the investigating officer. In addition p.e 
stated that he had purchased an automobile which had given him considerable 
trouble, costing him.1300 the first two months 11 just to run it.11 He was at 
that time supporting his mother-in-law, his 'wife, his three-months old child, 
and himself and the need for money was great. His mother-in-law was "pressing 
the idea" of goi~home (New York) and he bought the car in order to take her 
home and possibl7 save money that would be involved in going by train. H4 
also "figured" he 'wruld take his wife and child at the same time and shO'lf 
the child to his (accused1s) mother. He attended the College of New York 
for 4-1/2 years and taught English in a New York City high school for a while. 
Just prior to entering the service he passed competitive examination and 

.met the qualifications for appointment to a position with the New York City 

Police Department. His indebtedness at the time of the alleged offense was 

approximately $2,000 and was a result of nbad judgment. 11 When he heard about 

the radio call he became frantic and threw the identitication cards out of 

the window of the plana..._}'lhen he entered the barracks he had no idea of 

stealing money, the impulse came in a weak moment and it was the first time 

in his life he ever took anything that did not belong to him (R. 28-40). 


First Lieutenant Edwin A. Bernardoni testified that he had known 
accused t'or.moz:e than two years and that acqused 1s reputation for truth and , 
veracity was "unquestionable" (R. 41). · · 
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First Lieutenant Joseph F. ~~lock testified that he bad known 
·accused for about two and one half years arxl that so far as he knew accused 
always told the truth arrl always conducted himself as an officer and a 
gentleman (R. 42). 

Thelma Irene Buckley, wife of accused, testified that accused had 
always been "very true and honest and very fair about everything he had ever 
done." The only knowledge she had as to what VJ.y have led accused to commit 
the offense for which he was charged was that they were in debt and r.ere about 
to go hime and had insufficient funds for the trip (R. 44). 

5. The undisputed evidence presented by the prosecu~_!_9n, substantiated 
by accused 1 s plea of guilty and his testimony of record, cor.,lusively shc-;;.-:
accused1s guilty of larceny as alleged in the SpecificatiOI1. 

6. At a hearing before the Board accorded a relative of accused, the 
contention was made that accused's action in committing the larceny in it 
self showed tba.t he was mentally irresponsible•. Not_ only is there not the 
s+ightest suggestion in the record that accused was or claimed to be suffer
ine from a psychosis or·was otherwise acting upon an irresistable impulse, but 
his unequivocal. statement discloses fully the motive which actuated the 'theft. 

7. War Department records disclose that this officer is 24 years of 
age, is married and is the father·- of one child. He graduated from the City 
College of New York in 1943 with a B.S. Degree, having.majored in English. 
He entered ·the service on 17 February 1943 and, upon completion of training 
as an aviation cadet, was commissioned a temporary second lieutenant in the 
Army of the United States on 3 July 1944. He has had no occupgtional 
experience in civil life. 

8. The court was legally constituted and had jurisdiction of the ac
cused and the offense. No errors injuriously af'fecting the substantial rights 
of the accused were ~ommitted by the court during the trial. In the opinion 
of the Board of Revievr the record of trial is legally sufficient to support 
the -findings and the sentence arxi to warrant confirmation of the sentence. 
Dismissal is authorized upon convUt1on at: a violation of Article of War 
93. 

H__erman Ko~ys_e_______, Judge Advocate 

W_il_l_i_am__B_._Ku_d_e_r_.____, Judge Advocate 

E_ar_l_w_._w_i_n~g_o______..:.,, Judge Advocate 
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·-~·" SPJGK • CK 290790 lat Ind' 
JAN 111346 

Bl A$F, JAGO, Wuhi:ligton 25, D. c.

TOI The Secretary or War 

1. Pursuant to Executive Order No. 9556, da.ted May 26, 1945, there 
are transmitted herewith for your action the record ot trial and the opinion 
of the Boa.rd of Review in the oue of Second Lieutenant Joseph P. Buckley 
(0-2063300), Air Corps. ~ 

2. Upon tri&l by general court-martial thh officer plea.ded guilty 
to and wu found guilty of the la.roeny of $91, in violation of Article of 
War 93. No evidence was introduced of ~ previous conviction. He we.a 
sentenced to be dismissed the service, to forfeit all pay and allowa.noes 
due or to become due, and to be confined. at hard la.bor for seven years. 
The reviewing authority approved the sentence but reduced the period or con
finement to two years a.nd forn.rded the record of trial for action under 
Artiol~ of War 48. 

3. A stmllll&ry of the evidence may be found in the aooompauying opinion 
of the Board of Reviell'. I concur in the opinion of the Board that the record 
of tria.l is legally sufficient to support.the findings and sentence and to 
warrant confinnation of the seatence. 

At approximately 0615 hours on 7 September 1945 the accused wu 
seen stealthily to enter the first floor of a barraok:a and surreptitiously 
plaoe his hands in a pocket or a pair of.trousers hanging at the foot of 
a bed on which a flight officer was apparently sleeping.· Nothing was missing 
from these trousers aa the flight officer had previously removed all their 

· contents. Shortly thereafter a flight officer who slept on the second 
floor o.ttha;aame barracks discovered that a wallet containing approximately 
$91 was missing from his trousers whioh he had placed on a ohair near his 
bed the previous night. Upon being questioned by the provost marshal the 
accused admitted the theft of the $91 and related the circum.sta.nces surround
ing i ta oommission. He stated that he had originally entered the barracks 
for the purpose ot borrowing money but found it wa.s dark and everyone wa.1 
asleep. Under an impulse during a wea.k moment he removed a wallet and its 
contents from a pooket ot a pair of trousers, participated in a scheduled 
flight starting at 0730 hours, and during the flight threw away the contents 
of the wallet with the exception ot the money. In expla.ining the motin tor 
his actions he stated that.he neede~ money "rather desperately" as a result 
of a recent umrlae purch&se or an automobile, a.Dd expenses incident to the 
birth of a ba.by and the support of hi• mother-in-law. 

Larceny by ·an of'.i'ioer is a serious otf'eme and suoh miaconduot 

clearly demonstrates umrorthinesa ot a commission. A month after hi• con

viction the acouaed requested a paychoneurotio examination, but there ia 
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nothing in the reoord wb.ioh indioa.tes that ·he wu :not menta.11)" responsible 
tor his a.ctions, nor did he ofter a~ suoh defense a.t the time of the trial. 
Howenr, in view of hia previoua good civilie.n and· military reoord, his marit&l 
status em his youth, I reoommend. th&t the sentence as approved by the review
ing authority be confirmed but that t.he period of confinement be reduced to 
one year, that the f'orteiture, be remitted, that the sentence as thus modi
fied be ordered executed, and that a United Sta.tea disciplinary barra.olc4 be 
designated as the pla.oe ot cont'ineunt. · 

4. Consideration bu been· given to (a) letters from Mrs. Thelma Irene 
Buckley, wife of the e.ocuaed, to the President of the .United Sta.tea, requeat
ing olemenoy, and to t..'lie Honorable James_ M. Mud and the Honorable Robert 
F. Wagner, Se:r:iators trom Hew York:, requesting their uaistanoe in procuring 
clemenoyJ (b) letten ot &' 1imilar :nature to the aa:i:p of'f'icials f'rom Michael 
c. Buckley, brother ot aocuaed, who, in addition, in his letters to the 
Honorable James )l. Mla.d. and the Honorable Robert F. Wagner, requested further 
c0l181deration ot a purported psyohcneurotio oond1Uon of aocuaed; (c) three 
letters trom the liation.al Jewiah Welfare Board, one ot which oonte.ined an 
allegecl medical hi1to17 of aocued and a request tor further pa;yohone•.irotio 
illTeatigation, and another ot whioh contained aa. inoloaurea (1) a copy ot a. 
letter troa .a.oouaed. to t;he. Ccmnnand:!ng Officer, 2517th Army Air Forces Bue. 
Unit, Ellington Field, ~exa.1, da.ted 6 November 1945, oue month 1ubaequezn to 
hia connotion,,requesti11g a ~ayohoneurotio exuli.na.tion, (2) a copy ot the 
reply thereto fro• tu CommaJiduag ot'tioer dated 14 !Tovember 1945, denying the 
request, am (3) a oow ot a oampla.int dated 20 ?bvelllber 1945 a.ddreaaed by 
acouaed. to the CCIJlllDanding General, Western Flying fraini.Jlg Command, under 
Article ot War 121, that ba had never been given a thorough payohoneurotic 
examim.tionJ (d) tirat ind.oraelllll= by' the Couma'Odin.g General, Headquarter•, 
Arm3' Air Foree• Western Fl.;y!Dg !rr&ining Cornrnand, to a oommunioation f'rom The 
Judge Advocate General, and. the :medioal &Dd olinioal records and personal 
data. pertaining to aoouaed torn.rdecl in oonnection thernithJ {e) statement 
u to good character and ed\loa.tioD&l qua.11.tioa.tiona ot aocuaed by Mr. Egbert 
:IL ~er, Aoting Dea.n, na. Sohool of' Education, '1'.l:Le College ot the City ot 
Bew YorlcJ and (t) informal argument preaented to the Board ot Reviewr on 23 
Ootober 1945 by Mrs. Sylvia Buckley, aiater•i:n-la ot a.oouaed. All letters 
&Dd other document• referred to are forwarded hernith. 

execution the 

8 Inola THDMlS ~ GREBll 
1. Record ot trial 	 ».jor ~n,era.l 
2. Form ot aotion .. 	 · _ ':I.he Jud,• ,A4'VOoate General 
z. Ltr :f'r Sen Mead to TJ.G w/1.Zlcl 	 QSMQ 40 · , :lfe;p ~6). 
4. Memo :f'r Sen Wagner 25 Oot 1946 w/1:nol 	 ' . · 
6. 	Memo tr Sec Prea 23 Oot 1945 w/ltr tr 


wife ot aocuaed . 

6. 	!n.o tr Seo Pres 22 t>ct 194:5 -w/1tr t:r 


W.ohael c. Buoklq · · . 

. 7. Ltr'to CG, A.AF, Cen n7 Tr COIi., w/ •Yr ltr . 

tr Jewish Welfare Board, 16 liov 1945, lat Ind 
thereon w/6 inola 

·a. 	Ltra tr Na.t'l Jft'iah Welfare Board, 6 Deo am 
7 Deo, w/inola with latter letter 
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WAR DEPARTMENT 

Army" Service Forces 


In the Office of The Judge Advocate General 

Washington, ·n.C. 


Sf'JGQ. 
CM 292400 

UNITED STATES ) BOSl'CN PCRT OF EMBARKATION 
) 

v. ) Trial by G.C.M., convened at 
) Bostm Pert of Embarkation, 

C:3-ptain THCUA.S J. COA.TF.S ) Boston, Massachusetts, 26 July, 
(0-1040511), 9200 TSU-TC, ) 8 and 15 Augu.st, 19 September, 
Hq, Boston Pert of :Fhbarka ) 17, 18, -19 October 1945. Dis
ti.on, Army Base, Boston, ) missal, total forfeitures, 
Massachusetts ·, ) 

) 
and confinement for four (4) 
years. 

OPINICli of the BOARD CF REVIEN 
PARTLO,Y, BIERER an1 HICKMAN, Judge Advocates 

1. The Board o£ Review has examined the record of trial in the 
case of the officer named above and s.ibmits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the .following Charges and Speci
fications 1 

CHARGE I: Violation of the 93rd Article of War,. 

Specificatim la In tilat Captain Thomas J. Coates, TC, 92:>0 
TSU-TC, Headquarters, Boston Port of (:{im.barkation, Boston, 
Massachusetts did, at Wood Island.Camp, Boston, Massa
chusetts on or about 10 April 1945, feloniously embezzle 
by fraudulently ccnverting to his om use $45.00, the 
property o£ the Unit Fund, 870th Port Company, entrusted 
to hlm as custodian of said fund. 

Specification 21 In that Captain Thomas J. Coates, TC, 9200 
· 	TSU-TC, Headquarters Boston Port of ~barkation~ Boston, 

:Massachusetts, did at Woo:i Island Camp, Boston, Massa- · 
chu.setts, on or about 10 April 1945, feloniously embezzle , , 
by fraudulently-,converting to his own use_$25.00, the 
property- of the Unit Fund,· 870th Port Company, entrustej 
to him as custodian or said .flm:i • 

. Speeif1cation 31 (.finding o! not guilty.) 
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CHARGE II, Viola.tion of .the 95th Artie le of War. 

Specifications In. that Captain Thomas J. Coates, TC, then 
870th Port Canpany, 9200 TSU-TC, Headquarters, Boston 
Port of :&nbarkation, Boston, Massachusetts, being in 
canmand of his said organization, and it being h~ duty 
to make am render t;rue and proper vouchers for expendi
tures from the Unit Fund, 870th Port Company, Boston 
Port· of Embarkation, Boston, Massachusetts, did at Boston, 

· lla.ssachusetts, en or about 10 April 1945, knowingly make 
and present a false voucher, which voucher 'VGS false in 
that it showed the said Captain Thomas J. Coates, TC, 
as custodian of the Unit Fund, S7oth Port Company, re
ceived cigarettes and sundries for EM in the amounts of 
$45.00 and $25.00, when in truth and :in .tact, he, the

•· said Captain Thomas J. Coates, '.ro, then well knew that 
he did not receive merchandise of the cost stated therein. 

CHARGE III1 Violation of the 96th Article of war. 

Specification la In that Captain Thanas J. Coates, ro, 92)() 
TSU-TC, Headquarters, Boston Port of :&nbarkation, Boston, 
Massachusetts, did, at Wood Island Camp, Boston, Massa
chusetts, during January 1945, borrow the sum of $10.00 
from 1st Sgt. Otis Boyd, Jr., 870th Port Cc.-npa.ny, an 
enlisted man under his canmand, to the prejudice of good 
order and military discipline. 

Specification 21 In that Captain Thomas J. Coates, 'I'C, 92:10 
TSU-'I'C,. Headquarters, Boston Port of »nbarkatian, Bosten, 
J&.ssachusetts, did, at Camp Plauche, ,Louisiana, about 
17 DecEmber 1944, borrow the sum of $30.00 !'ran Technician 
Fourth Grade Robert Harston, 870th Port Canpmy, an en
·11sted man llllder his canma.nd, to the prejudice of good 
order arxl military discipline. · 

.· Specification .31 In that Captain Thanas J. Coates, 'I'C, 92:10 
TSU-TC, Headquarters Boston Port of .Embarkation-, Boston, 
M3.ssachusetts, did; at Wood ~larxl Camp, Boston, Massa
chusetts, wrm~f!.1lly retain in his possession over the· 
period or l5 Februal"Y' to 31 larch 1945, the sum or $106.50., 
property of Unit Fund, 870th Port Company, entrusted to 
him by the Costodian, Boston Port of :&nbarkation Post 
Trust Fund by Check#~; dated 15 February 1945. 

Specification 41 In that Captain Thmas J. Coates, TC, 9200, 
TSU-TC., Headquarters Boston Part of Embarkation, Boston, 
Mas~chuse-J;ts, did, at Wood Island Camp, Boston, -Massa- · 
chusetts, en or ab6ut 28 April 1945, wrongfully take ani 
use the sum of $.35.00., property of the Bostai Port of 
:&nbarkation Exchange~ · · 

' 
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Sp·ecification Si In that Captain Thomas J. Coates, TC, 92JO 
TSU-TC, Headquarters, Boston Port of Embarkation, Boston, 
Massachusetts,. did, at Wood Island Camp, Boston, M'issa
chusetts, on or about 16 May 1945, 'Wrongfully take and 
use the sun of $30.00, property of the Boston Port of 
Embarkation Exchange. · · · 

Specification 61 (Finding of not guilty.) 

He pleaded not guilty to all Specifications am Charges and ns found 
not guilty of Specification J ··of Charge 1 and of Specification 6 of 

. Charge III, guilty of all other Specifications and ·of all the Charges. 
He ms sentenced to,be dismissed the service, to forfeit all pay and 
allCM'ances due or to become due, and to be confined at hard labor, at 
such place as the reviewing authority might direct, :for four years. 
The reviewing authority approved the sentence, designated the Fa.stern 
Branch, United States Disciplinary Barracks, Greenhaven, New York., as 

· the place of. confinement., and forwarded the record of trial tor action 
umer .Article of '\'far 48 • 

. J. Briefly swmnarized., the evidence for the prosecution, per
tinent to the Charges and Specifications whereof the accused was found 
guilty., was substantial.~ as follows. 

The accused officer was in canmand of the 870th· Port Canpa.ny 
from its activation at Camp Pla.nche, Louisiana, in October, 1944, to: 
June., 1945. (R. 71, 16). He l'!as .custodian of the Unit :Fund of that 
company f'rom l Janua.ey 1945 to ll July 1945 (R. 14). The company- moved 
t., Bosten. Part of Embarkation in. January 1945, and was ba:r;Tacked at 
Wood Island Camp, where it ms served by Wood Island branch of the Post 
Exchange (R. 16). 

Specifications 1 and 2 1 Charge I 

. " Private, formerly- Teclmicia.n Fitth Grade, Ushry if~ Best (R. 15), 
a member of ·the cOlllpa.Il.y, ·was anployed .from about l April to 15 May, 1945, 
as enlisted ma.mger ot the Wood Island Exchange, respmsible for its 

· cash and' for supervision of its sales (R. 16, 20). Only himself and 
the other clerks, Privates Vaughn, Blakq .and Harrison, had. authorized 
access to the cash register (R. 21)'. · A. iund of $50 'cash, daily, -was 
kept for ·making change (R. 17). Twice, between l and 10 April, 1945, 
the accused borrowed money from this cash fund ot the Exchange (R. 17). 
Clo _one.' occasion, Private Best gave him the money. en the other, the 
accused himself got it out of the cash register (R. 18). en er about 
10 April, 1945, Private· Best asked the· accused to return the money, as 
it was time for an 'inventory to be taken by·the Post Exchange Officer 
(R. 17). The accnsed then gave.Best a check dra,m. on 

, . . the 870th Port 
~ 

,· 
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Canpany Unit Fund, which check he made out in Best's presence in the 
orderly room (R. 21). This check (Pros. Ex. l; R. 22) was for $45, 
drawn on the Unit Fund account with the National Shamut Bank of Boston, 
dated 10 April 1945, payable to Post Exchange, Boston Port of Embarka
tion, Wood Island Branch, signed by the accused as custodian of the 
Fund, and was paid out of the Unit Fund account with the drawee bank 
(stipulation, R. 14) on 11 April 1945 (R. 97). Private Best ac~epted 
it for $45 due Wood Island Exchange from the accused (R. 23). Best 
put the check in the cash register and put $45 from the cash register 
into the change fund (R. 22, 43). 

Some days later, the accused got $25 more from the Eiccnange, 
either in various amounts or at one time. Again Private Best called 
upon the accused. in the orderly roO'll ao::l told him that the money would 
have to be repaid to the change fund, as another investory was expected.
The accused then made out and ·gave to Private Best a check for $25, on 
the 870th Port Company Unit Fund (R. 23, 24) dated. lb April, 1945,. signed 
by the accused as custodian, on the Natiopal Shawmut Bank of Boston, 
payable to the Exchange, Wood Island Branch (Pros. Ex. 2; R. 241 Stipu
lation, R. 15). Private Best put the check W·the cash register and 
put $25 cash from the previous day•s receipts 4ito the change fund (R. 
24). The check was paid by the drawee bank on 1.3 April, 1945 and 
charged to the Unit Fund, 870th Port Canpa.ny (R. 15, 97). The 870th 
Part Company did not owe the Exchange any money except, at one time, 
$3.52 for beer for the baseball team. No part of the $45 or the $25 
checks was in payment for any merchandise boughi by or for the canpa.ny 
fund (R•. 55). ,i 

Private Best kept. account o:f the money taken by the accused 
from time to time by jotting down the amounts of the 11loans" in a small 
pocket memorandun book and marked out the entries when the accused 
repaid tha money. '!he witness left the book in the safe at the Ex:change 

. when he went on furlough 15 May 1945. When he returned, 13 days later, 
the book was gone and he could not find it {R. 16~ 17, 18, 19, 23, 24). 
He had shovm the book to Private Vaughn and the other men in the Exchange 
at Wood Island (R. 54, 77) and specifically called it to Vaughn's at-· 
tention when he, Best, went on his furlough (R. 55, 77-78).· Vauglm, 
however, testified that he found no such book in the sare, never saw 
it, and Best never showed it to him (R. &J, 61, 101-102). 

Specifications 4 and 5, Charge III 

After 10 April and before the -end of April, 1945, the accused 

got other amounts of money f'ran the Exchange cash register, scrnetimes 

in the presence of the witness, Best (R. 25, 26) and scmetimes when 

observed by Vaughn (R. 56, 59) or Blakey (R. 64, 65), soldiers also 

working as clerks at the Exchange, lvho so testified~ The accused 


would go behind the counter and help, !dth sales to custaners sanetimes 
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"lrilen the Exchange was busy, and would make change from the cash·regis~ · 

ter (R. 52, 64). He would also take sums from the cash register and 

report tnem to Best, 'Who noted them in his memorandum book (R. 52, 53) 

or the accused -would ·put slips er notes in the cash register drawer (R. 

59, 65). As a result of this practice, Best called on the accused for 

repayment of $36 about 28 April 1945, and the accused said that he 

would repay it to the change fund before an inspecting officer 10uld 

arrive the next day (R. 'Z7). The next morning, after inventory bad' 

begun and the change fund lad been. famd $36 short, the accused came 

into the Exchange and left his per sona.J. check for that amount (R. ~). 

Two or three da.~ later the accused took up the check -with cash, which 

-was restored to the change fund (R. 29) •. Accused gave the check to Mr. 

Becker, Post Exchange representative then present, who left it there(R. 

'28, 29, 45). Mr. Philip B.· Becker (R. 102), civilian manager, Boston 

Po:i;-t of Einbarlcation Exchange, testified to his participation in an 

inventory of the W'ood Island Branch about 25 to 28 April 1945 at "lrilich 

a soortage in the change f1md was discovered and was made good by the 

accused, who left his personal check after _Best went out and brought 

him in, but B"ecker • s best recollection was that the amount was about 

$25 (R. 104, 105, 108, 1.09). 


Private Best further testified that after the accused repaid 
the $36 change fund shortage on or about 28 April 1945, the accused 
borrowed additional sums fran the change fund, sometimes :in Best's pre
sence (R. 29). When Best went m furlough, 15 May 1945, he expected 
the Post Exchange Officer to come the next day, ta.ke inventory and 
cotlilt the change fund, so, prior to turning the Exchange over to Corporal 
Beal to manage during his absence, Best asked the accused to repay $30 

· llhich the accused had so· borrowed, plus $3.52 which was owed for beer 

which the accused bad bought for the canpany baseball team. The accused 

told Best that he would gtve the money to Private Vaughn the next morn

ing (R. 30). Best told Vaughn about the matter and gave him instructions 

(R. 31, 57). Corporal Vaughn testified that, pursuant to Best• s in

structions, Vaughn asked the accused for $33.52 the next day, and the 

accused S:i.id that he would "see" Vaughn before the Post Exchange Officer 

1'0l.lld arrive (R. 58). However, the Ex-change Officer arrived and found 

,the 	change fund short $33.52, 'Whereupon Vaughn again called on the 

accused and the accused gave Vaughn $30, which Vaughn turned over to 

the Exchange (R. 58). Corporal Beal, Mr. Becker, Captain Cantor and 

the accused were then present,,as was Lieutenant Hertz. Lieutenant 

He~z, (Assistant Post Exchange Officer, R., 118), there told the accused 

not to go behind the counter or :into the cash register or bother the 

change fund any more {R. 58; 121). 


In course of :investigation by the Inspector General• s Depart:nent, · 
the accused stated that he had borrowed £ran the Post Exchange at W'ood 
Island $35 in two ,sep:i.rate borrowings in the latter part of April am. 
$30 in May shortly before Best went en furlough. At first he stated 
that he got the, money from Best, but, under questioning, stated that 

. he got money from the cash register twice in Best•s absence, by taking 
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the money himself, leaving a slip and telling the enlisted man present 
about it. He repaid the $35 about the end of April by leaving his 
check with Mr. Becker at the Exchange and taking it up with cash a 
few days later, a:rx:i the $30 in cash after Best went on furlrugh and 
va.ughn told him trat Liaitena.nt Hertz had found the cash fund, short. 
Lieutenant Hertz then told the acqused that he should not borrow money , 
from the Exchange. The accused said that he realized it, and did not, 
do it any more (R. 181) •. · 

Private Best had the sole responsibility .t'or the change .tum 
(R. 43, 121). He was not instructed that he could not make loans out 
o1' it, but 11knaw it was not right" · (R. 43). ()l return from his furlcngh, 
he -was not further enployed at the Exchange (R. 17). At that time,· he 
was a corporal. (R. 40), receiving $66 monthly P=lY and $33 additional 
as soldier manager of the Exchange. He lost his job at the Exchange 
as a result of his transactions nth the accused (R. 51, 53). He was 
investigated by an officer o.t', the Inspector General• s Department (R. 
46). 

Specification, Crarge II 

Captain Harry Cantor (R. 78), Transportation Corps, l'las com
manding officer of the provisional battalion of which the 870th Port 
Comp,my ,vas a part for sane purposes (R. 32, 79). Captain Cantor audited 
the co:uncil book of the Unit Fund of that company_ for ·April, .1945 (Fros. 
Ex. 4; R·. 72), early in May (R. 79). He advised .the .accused by buck 
slip and later in oral conversation of certain discrepancies that required 
correction. The conversation occurred while Corporal Ushry Best was 
away on furlcugh {R. 80). The witness required that ·:invoices from the 
Post Exchange be furnished to cover Voucher number l, which was a voucher 
dated 1D April 1945, for cigarettes and sindries for enlisted men, pur
chased from Wood Isla.r:rl Branch, :Post Exchange, showing 11Cigarettes and 
Sundries for EM, $45; Cigarettes and Sundries for EM, $25; Total $70; 
Payment mi.de by Check No. 2 arti 311 • The voucher bore the signature of 
the accused as custodian of the Unit Fund (R. 81; Pros. Ex. 5; R. 82). 
Check No. 2 was for $45 (Pros. Ex. 1) ·and Check No. 3 for $25 (Pros. · 
Ex. 2), both to Post Exchange, Wood Isla:rx:i Branch, both dated 10 April 
1945. · These checks were those re.ferreii to in, and supported by Voucher 
No. 1 (R. 82). As the Inspector General had required invoices to cover 
this voucher {R. 80, 81), Captain Cantor made out a sales slip showing 
a sale fran the Post Exchange to 870th Port Canpany of 44 cartons of 
cigarettes for $57.2) (Pros. Ex. 6; R. 83) and another sales slip showing 
a sale from the Post Exchange to 87oth Port Company of 4 cases of beer 
at $2.64, $10.56, and 56 4-cent cigars at $2.24, .Total $12.SO (Pros. 
Ex. 7; R. 84), both dated 10 April, 1945. Captain cantor m:i.rked both 
sales slips 11Paid by check April 10, 194511 and signed both slips "Ushry' 
w. Best, PX Mgr. 11 Captain Cantor prepared these slips on information 
i'Jrnished by the accused and signed Best I s name to them (R. 82-84). 
Best testified that re did not sign either of them (R. 24, 25) and sold 
no merchaD:iise- on c;redit to ~10th Port Company except $3.52'worth of 
beer far wtl.ch he' did not receive payment and 'Which was not included 

·6 


http:Liaitena.nt


in the checks for $70 ($45 and $25) received· by the Exchange ori' f'unds 
o:f the 870th Part Company (R. 193). The accused received no IOOrchan
dise for that $70 (R. 55). (Best took the $3.52 for the beer out of 
the change fund and r'Ung, it up in the cash register .as a cash sale, 
expecting to get it. back fran the accused for the change fund (R~ 195). 
'Iha $3.52 appeared as part of the shortage in the change fund discovered 
after Best went on furlough (R. 30, 55, 57, 58, 61, 62). HOlfever, the· 
accused paid for the beer by- a check dated 26 April 1945 but perforated· 
as paid 20 M9.y, for $2.64 on the Unit Tund, testified to by- Vaughn .(R~ 63; 
Pros.· Ex. J)) .- Lieutenan~ Galassi (R. 71), company executive officer and' 
member of the Unit Fund Council, signed the audit for. the month without 
inquiring into the e::x:pendit'IJI'e shoffll in Voucher No. l, assuming it to 
be legitimate. The wpplies sh.owp •in the vouch.er were not received-or 
given out by the canpany, to his knowledge, but might have been dis
tributed 'While the witness -was out :in the fJ,.eld with the troops (R. 76, 
77). The accused and the other member of the council signed the book 
(R. 73). It was stipulated (R. 70) that the accused prepared Voucher 

N'o. l u,' S11pport an expenditure of $45 and $25 .f'ro!ll tha Unit Fund, 

870th Port Company-, for cigarettes am sundries, and presented the. 

voucher with the accou:q.t far the Unit Fund· to ·support the expenditures 

of those amounts. · 


Testimony- and exhibits were :introduced at sane length tending 

to sh01t that the Exchange had no cigars selling at 41, to discredit 

that item.·in the voucher ($2.24). HCM'ever, Best testif'ied that th~ 

Exchange di.cl· have 4; cigars (R. 155). · · . . . 


. .. ' 	 . 

As a rebuttal witn~ss~ ·Lieutenant Warner, the only Orientation 
Officer for the 870th Port Company, testified (R. 196) that he conducted 
orientation lectures during March, April and ?Lay, 1945, at which two 
c,art_oos of cigarettes ware given out at one· time to the men, sane of 
them .J:>T the accused, but the cigarettes ?iez:e obtained by. the witness · 
from the Port Morale Division, am none frail the Company, Unit Fund• 

. . 	He_ did oot have positive knowledge that the accused bad not held other 
orien~a'tion classes at llhich the witness was not present (R. 197) •. 

·' Specil"ication 1 1 Charge III , 

' On or about 15 January 1945, shortly aft.er the 870th Port, 

Company moved' from Camp Plauche, Louisiana, to Boston, the accused 

requested am received from First Sergeant Otis Boyd, Jr., under his 

collllJand, a loan of $10. •until he went over to the barracks arx1. he would 

give it right back". He.repaid the $10 about ten days to two weeks 

later, right aft.er pq day-. Sergeant Bo~ did not request it from him 

in the meanwhile, as he did not need it. No roe else was present (R. 

138-1.40)~ 
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Specificaticn 2 1 Charge III 

In December,, 1944, at Camp Plauche, Louisiana, the accused 
asked and received from· Technician Fourth Grade Robert w. HaITison 
(not Harston, as specified) a loan or $30. Harrison was in charge 
or quarters. Some cif the men were going on furlough an1 the accused. 
-wanted the· money far them. A.c.cused said tha.t he bad lost his mllet, 
am would repay .Harrison the next day when the banks opened. .Accused 
repaid the mcney within the next two or three days. No one else was 
present (R. 142-144}. · 

· . Specification 3. Charge III 

01 16 February,. 1945, accused, as custodian of the 870th Port 
Company Unit Fund received fran the custodian of the Post Trust Fund, 
Boston Port of :El:nbarkation, check-No. 87 on the Post Trust Fund, dated 
15 February 1945, payable to the custodian, Unit Fund, 870th Port . 
Company, on the National Shawmut Bank of' _Boston in the SU.Ill of $106.50. 
Accused endorsed this check in his custodial capacity and cashed it 
at the drawee bank .(R. 163, stipulation, etipulated testimony and' Pros. 
Ex:. 14). The bank records showed deposits to the wrl.t i\md account of 
$123.65 on 3 March 1945, $].48.62 on .'.31 March 1945, and _la-t;er'deposits. 
None were mde prior to 3 March and no others between that date and 
.'.31 March (Stipu1ated testimo~, R. 128}. J.ccused later admitted in the 
course of investigatiai that he m'lde no deposit in bank or the check , 
or its proceeds until 31 March 1945, when rs made a bank deposit for 

.the Unit Fwld of $148.62, llhich consisted o/ the mentioned $106.50 and 
$42.12 received for tm f\lm in March. .A. previous deposit on 2 March, . 
when the account was opened, consisted· or funds brought from Louisiana 
am did not include the $106.50 (R. 171-172). Judicial notice -was 
invoked of A:rm.y Regulaticns 210-50, 'dated .Al January 1945 and change 
thereof, and or Technical ~nual a:>-2211 war Department, dated February 
1945, requiring prompt deposit in banks of cash received for unit funds, 
permitting cu.stodiani, of such .funds to ke~p 1n personal possession only 
amoonts necessary tor working balances to meet cash payments, with the 
approval of the commanding officer (R. 164). The commanding otticer 
:1n this' case, Colonel,Cha.rles ~. Brenneke, Transportation Corps, gave 
no such permissiai,. nor did custodial officers or his canne.nd hold cash 
of unit funds in personal possession to his lmowledge or with his 
consent (R. 34). . · · ·. ·. . · · 

Other evidence was introduced far the prosecution but p a-tained 
ally to the specifications of 'which the accused was acquitted or was 
of too little materiality to justify exposition here. 

4. For the 
,, 

de.tense, sane· evidence was introduced relatillg to the 

specifications of llhich the accused was found not guilty. The accused 
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elected to· make an unsworn . statement (R. 189) , part of mich pertained 
to the specifications and crarges of which he was found guilty (R. 190
193). , 

According w trat statement, the accused, in March and April, 
1945, bought £ran the Post Excha.ng e.at Wood Island Camp cigarettes, 
cigars and beer "in the amount-,· for the use of the men of his canpa.ny. 
He bought these items from Corporal Best and lei'li it to Best nto 1 keep 
his records at t:imes 'When this JD,erchandise 16.S received and others, 
and Corporal Best, I left a note stating how much I had taken" (R. 190). 
The beer was "given out11 once at the Post Exchange and once on the 
baseball field, cigarettes at orientation meetings. On an audit of 
the unit fund books by the Inspector Gmeral' s Department about 15 
April 1945, a voucher for.cigarettes and sundries was required to be 
"flu:ther expl£inad". At the next audit, by Captain Cantor, accused 
showed this 'VOUCher nth a ~ypewritten statement signed by Corporal 
Best that accus.ed ha.d p.irchased "sane cigarettes and sundries for en
listed men in the amount of $70 11 • As the Inspector Ge~ral had held 
this showing of 11sundries" to be insufficient., Captain Cantor "made 
another voucher supporting the voucher which - - was sales slip from 
information I (accused) supplied him9 • Accused did not know 'What Captain 
Cantor did nth ttthe Toucher signed by Corporal Best" (R. 190). en 
9 April, Best-asked him to settle the account, as he.,;as expecting an 
inventory. Accused gave Bast a check for $45., which he tpought was 
the amount due., but found Ollt it was mol"e. Later., accused. Jttook mer
chandise to canplete a total of $25 11 ., and gave Best another check, for 
that amount (R. 191). ·· · 

en 16 Deca11.ber 1945, accused re~eived a-c~ck tar the Unit 
F\md from the Post Tr\lst Film in the aDlOUnt of $106.50. ·l.s the Unit 
Fund 11was not deposited here in the Boet<n bank at that time", he. 
cashed the check and 11held the· cash tor any~ emergenc7 expenditures 
.llhich might come up" •. en 3 March 1945, he .opened an account at the 
Boston bank, transferring the. Unit Fund dapolrl.t fran the New Orleans 
bank, ru.t "forgot an. envelope caitaining $106.50"• -. Dile to •other com
pany duties and press of business•, and because he did not make many · 
trips to the Base, he did, not deposit the $106.,oiuntil 31 Dlrch. 
He did not lmOll' that it lBS unlawful for him as custodian to hold SllCh 
.funds in his personal possession, since his council book showed the . 
amount or cash on hand (R. 190). 

Prior to about 28 April, he had borr0lt'8d on different occa"sions 
•an amount of $3511 frcm the Wood Island Exchange, change fund (R; 190).; 
Chl.y on aie o:casion. he got the money himself, as he "bad been working · 
behmd the counter helping the men in ru.sh sales and had been· going in 
the cash register before~. Ch other occasions, it was given to bil!l 
by Corporal Best. On 28 April,' Best told bim that Mr. Becker ,vas there 
counting the change fund and 11requestfP .the money•_,.. A.ccused went over 
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and showed Becker a check of a third party, which accused proposed to 
cash and return the money, which he did "in a very feN days", and 
Becker "seemed to think that was all right". Theraaf't,er, and until 
abrut 15 Ma.y, accused borrow~ !ran the change fund amounts totalling 
$30. "As before", the money was given to him by Corporal B~st except 
one ~ima 'When he got it himself. "At times" he did get it himself, 
he left a note stating the amount ha ha.d taken, signed it, showed it 

·to· one of the men, and put it in the cash register. Lieutenant Hartz 
then ex.plained to him that this was improper and forbidden and he did 
not do it thareaf't.er , (R. 191). 

Accused was not a criminal, but was under great mental strain 
and anxiety by reason of family troubles and financial burdens. His 
mother had been left with the accused and six other small children ,man 
his father deserted the family, lvhen the accused was eight months old. 
Accused spent his childhood in an orphanage in North carolina, leaving 
there at the age of 16. His mother then sent him to business school, 
which ha finished in 1939. Being unable to find employment, he enlisted 
in the Anny to help support bis mother~ He served 'Zl months in Panama, 
mere he beca'!le secretary to the Commanding Officer, Panama Canal. 
Department (R. 191). Returning to the continental United States in· 
March, 1942, ha canpleted anti~craft Officer Candidate School in 
June, 1942 (R. 192). Having had no associatiens with women in Panama, 
he na.da a hasty and unfortuna.te·marriage with a woman 'Who was interested 
only in getting a monetary allotment from him. They ,separated, but 
he was unable to get a divorce and for over two years., while ha moved 
fran station to station frequently, he had sent her an allotment of 
$100 mmthly. His mother had.been an jnvalid since early 1944 and :•e
quired hospitalization. She was largely dependent upon him for support, 
as her other children would not help substantially. Accused had 77 
discharge points, but :intended to waive them and enlist in the Regular 
Army, ma.king the Arm.y his career, but due to bis mother• s needs he could 
not do so. All this placed him under "mental ha.zards11 , so that his 
"mistakes COllld have been ma.de by anyone"• His investigation and being 
relieved of his canmand, sent to hospital, than placed :th arrest, caused 
him a great deal of "humility and embarassment11 • Al.though he was umer 
a great deal of strain, ha was not insane (R. 192),. For three months 
he bad been permitted no visitors, had not been permitted to leave camp, 
and ha.d been put ai various ccnstruction jobs with the same men he had 
formerly commanded, who missed him very much and frequently would ask 

. him Vihen he was returning to the organization. He now bls six ~ars in 
the Army ani is 24 years of age. He wanted to impress the court that 
the cmrges against him are based upon the negligent handling of money 
and he has not deprived anyo~~·of anything that belcngs to them (R. 193). 
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5•. The accused officer was found guilty of two Specifications 
of embezzlement from the 870th Port Company Unit Fund, of which he 
was custodian, in the sums of $45 and $25, in violation of Article 
of War •93 (Specifications 1 and 2, Charge I); of knowingly making and 
presenting a false voucher showing the purchase of cigarettes and 
sundries for his men from the Unit Fund, in violation of Article of 
War 95 (Specification, Charge ll); of two Specifications of wrongfully 
taking and using money belonging to the Post Exchange, in the sums of 
$35 and $)), in violation of Article of Viar 96 (Specifications 4 and 
5, Ch3.rge III); of wrongfully. retainin~ in his po.s session, from 15 
February to 31 March, $106.50 of the Unit Fund, Vihich should rave been 
deposited in a bank (Specification 3, Charge. Ill) an:i of borrowing $10 
and $30 from noncommissioned officers under his canmand, in violation 
of Article of War 96 (Specifications 1 and 2, Ch3.rge III). 

The avid ence clearly establishes that in April and May, 1945,. 
while the accused was :in comnand of the 870th Port Co.-pany at Wood 
Island Camp, Boston Port of Embarkation, Boston, Mass. chusetts, he 
took advantage of the fact that one Corporal Best, an.enlisted man 
under his command, was :in charge of the branch Post :&,..::hange serving 
his area, to finance his persmal needs by a continued series of raids 
on the Exchange cash register. The accused had no authorized connec
tion llhatever with the Exchange, but made himself fully at home there, 
go:ing freely behind the counter and "helping aittt with sales during 
rash periods, and familiarizing himself "With that useful device, the 
'cash register. The branch Exchange maintained in cash a daily change 
fund of $50, to ne.ke change on payments far purchases by customers. 
The soldier-manager, Corporal Best, ;,as in charge of this fund and 
personally responsible for it. With Best's active or tacit permission, 
the accused would "borrow'' small sums from this fund, sanetimes by 
getting them from Best and soiooti!nes by tapping the cash register 
himself in Best I S" .absence and leaving signed notes or slips showing 
his abstractions, calling them to the attention of other enlisted Ex
change clerks present. Best would keep track of these 11 loa.ns" by 
notation in a pocket notebook, later lost am-not in evidence. Just 
before periodic inventories, Best would call upon the accused to pay 
back the money so that the change fund would not be c.aught short. 
en the first two Bllch occasions in evidence, about 10 April and ag:.iin 
a fe-11 days later, "!;he accused paid up by drawing checks an the Unit 
Fund, as its custodian, for $45 and $25 respectively, which restored 
the Exchange change fund without discovery of shortage. Then, to cover 
up his extractions f'ran. the Unit Fund, 'the accused made, and submitted 
with his acco.mt,s, a vrucher showing a wholly spurious purchase of 
"cigarettes and sundries" for enlisted men, for $45 and $25. Upon 
insp'3ction, this voucher was promptly questioned for want of any invoice 
to support it, so, in the absence on furlough of Corporal Best, the 
accused told the provisional battalion connna.nder 1 woo 16s auditing the 
accounts, that he had bought $70 worth of cigarettes, beer and cigars 
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beer am cigars for bis men, from the Unit Fund, and the,auditing 

officer, who likewise had no connection with the Exchange, was suffi 

ciently credulous and naive to prepare ·sales slips on Post Exchange 

blank forms ,showing sales of $57.a:>, cigarettes, and $12.80, beer and. 

cigars, t,o receipt them as Upaid by check", and to sign Best's name 

to them as Post Ex:chang a Manager, all in Best's absence and wholly 

witho_ut bis authority. · · · · · 


The accused ma.de a feeble effort, by· unsworn statement, to . 

support his voo.cher by asserting that he did buy the cigarettes, beer 

and cigars am distribute the cigarettes :t;o bis men at orientation , · 

lectures and the cigars am beer to bis company baseball team, but· · 

he was woet'ully vague en details and no witness appeared to corroborate 

the distribution of such bounty. I! it were true, witnesses should · 

readily have bem available. Best testified that the accused made no 

such purchases, and that the Unit Fund checks for $45 am $25 to the 

Exchange repaid the accused's own personal. "borrowings" from the change 


· fund in the cash register. The court believed that version. So do we. 
I - • . ~ 	 , 

_ · , Before inve-stigaticn_ of the abOV'e matters brought discovery 

and unpleasant ccnsequencas/ the accused continued tapp:iJlg the Exchange 


. change fund. By 28 April, he owed it $35. This time ha responded with 
less alacrity ·to Best's request to pay up before inventory and paid · 
only after the civilian Post Exchange representative had frum the, ' 
change fund short, but the accused did pay it with his own money. Not;, · , 
yet forewarned, his still continued "borrowings" fr.an the till left 
him again _indebted for $30 when Best lQlt on furlough on 15 May after 
asking him to pay up, arid the next day the Assistant Post Exchange · 
Officer found the change ;f'und $30 short. A. clerk· delegated by Best 
called him in, post haste·, to make it good, which he did. The .1ssistant 
Exchange Officer then told him about the propriety- of staying out of · 
other people's money- in cash registers. Having received this surprising 
intelligence, he was able to refrain from further pilfering· in that 
convenient source ot supply, especially, perhaps, as he was beginning · 
to hear at about tl'a t time from the $70 Unit Fund voucher of the pre-~. 
vious month. · · - · 

. • That .the taking and use by the accused of the money of the 
Exchange was ll?'ongiul is too ·obvious· for discussion, as also th'at it 
caistituted discreditable military misconduct violative of Article of 
War 96. Best had no right ar authority whatever to authorize such 
taking and use of funds of the Exchange, entrusted to him for the 
Excha.nge•s use, as Best well lmew and the accused, in'·eommon sense and 

_	ordinary experience; must have knom. Such authorb.ation was wholly 
nugatory"and void (Cf~ CM 268259, Stevens, 44 BR 241; CM 267678, Rankin,
44 BR 57, 74). . . 
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. The use of. money from the Unit Fund to repay the accused I s 

personal debt to the Exchange for money abstracted by him ·from its 

cash tili clearly constituted ellbezzlement (Par. 149h, MCM 1928; CM 

1925.30 (19.30), Dig. Op. JAG 1912-40, sec. 451 (18)), and the submis

sion of the spurious voucher as custodian of the Unit Fund clearly 

constib.lted a false official statement, in_ violation of Article of 

War 95. . . 


The evidE11ce further established, without contradiction, the 
commission by the accused of the three other offenses of which he l'Bs 
found guilt.¥1 1two · :mstances of borrowing money fran enlisted men 
under his com.llol.lld, $10 from his first sergeant in January, 1945, 'and 
$.30 from Technician Folll'th Grade Harrison about 17 Decemer, 1944, and 
one :msta.nce of holding in his personal possession $106.50 of the Unit 
Fund from 16 February to 31 March, 1945, when he was required by Army 
Regulations (Par. 16£, AR 210-50, 20 January 1945, and C 1, 19 February 
1945) as by ordinary care and business practice, to deposit such funds 
in a bank, all violative of Article of War 96 as charged. The variance 
in the name of Harrison,· erroneously specified as Harston, appears not 
to have misled the defense nor. to have resulted injuriously to any sub
stantial right of the accused. The . mme is true of minor variances in 
dates appearing in the record of trial. 

6. The accused officer is 24 years of age, married but separated 
from his vdfe. He has a high school and business college education, 

. completed 	in 1938. He served in enlisted status from 10 October, 19.39, 
attaining the grade of technical sergeant, performing duty as"steno
grapher at Headquarters, Panama Canal Departmait. He was appointed a 
temporary second lieitenant, Army .or the United states, tbrcngh Anti
Aircraft Artillery Officer Candidate School, Camp Davis, North carolina, 
12 June 1942, promoted to the grade of first lieutenant 26 JanWiry 1943 
and to that o:t captain 17 A.ugust 1943. He has served as Battery 
Conmander in training activities in a manne~ .reported as excellent.· 

7. Tl'j.e <:ourt was legally constituted an:i had jurisdiction of the 
accused and the offmses charged. No errors injuriously affecting the 
substantial rights of the accused were canmitted during the trial. 

' In the op:mion of the Board of Review the record of trial is legally 
sufficient to support the findings and the sentmce and to warrant J 

confinnation thereof. Dismissal is mandatory upon convictim of a 

violaticn of Article of iru- 95, and is authorized upon cmviction of 

viol.ations of Article of War 93 or Article of War 96. 


, Judge Advocate 

·, 
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HqASF, JAGO, Washington 25, D. C. 

TOa The Secretary of war 

l.. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted h:lrewith for your action the record or trial 

· · · aIX1 _the ·opinion of the Board of Review in the case of Captain Thomas 
J. Coates (0-1040511), 9200 TSU-TC, Hq, Boston Fort of Enbarkation., 

Army Base, Bosten, Massachusetts.' . ' · · · 


2. Upcn trial by general court-martial this officai:- was found 
gu.ilty of embezzlement of $45 and $25 !ran, the canpa.ny Unit Fund, of 
which he was custodian, in violation. or Article of -War 93 (Specifications 
1 and 2, Charge I); of knowingly making and presenting. a false voucher 
for the expenditure of the same $45 and $25, representing that cigar
ettes and sun.cries for· enlisted men were received, for those sums., in 
violation of Article of War 95 (SpeC?ification, Charge II); of ,boITo"jrlng 
$10 and $30 from enlisted men under his command (Specifications l and 
2, Charge III); of wrongfully retaining in his possession i'rom 15' 
February to 31 M3.rch, 1945., $106.50 of_ the Unit Fund. (Specification 3; 
Charge III); an:i of wrongfully taking.and using $35 am· $30.,' property . 

. of the. Fost Exchange (Specifications 4 an:i 5; Charge III), all in viola
tion of Article of War 96 •. He was sentEEced to be dismissed the service., 
to forfeit all pay and allowances due or to become ,due, and to 'be con
.fined at bard labor, at .such place as the reviewing_ authority might 

. direct, for four years. The reviewing authority approved the sentence, 
designated the Eastern Branch, United. States Discipllna.17, Barracks,· · . 
Greenhaven, New York, as the place ·~f confinam.ent; and forwarded_ the 
record of trial for action um.er .A:rticle of .war. 48. · 

,< . I . 

. J. A~ sumnary of the evidence may b~ found in the aecompanyi.ng 

. opinion of the .Board of 'Review~' 'l'he, Boa.rd is ·of the opinion that the 


record -of trial is legally sufficient to. support the ·firoings· and · 

. sentanc e' and to warrant confimatiai of ·the S8!ltEric~. . I concur in··
. that opinion. ' · · · . -: - ,: . : ' , 
 1• 

- - ' . ' 
/ ; • '. /1 

. The accused. 11as, c~ding o.f!'icer of the 870th Port Oanpany, 
stationed at Wood Islan:l Camp,.-Boston Fort of lwbarkation, Bqston, . 


, M3.ssachusetts, and custodian of the_ Unit Fund of that company•. In. · · 

. Decanber, 1944, he porrowed $30 from a' noncomminioned o,!ficer of his 

. company and in January 1945 ·he borro,red $10 from- bis first sergeant. 
He repaid both loans within a short time, but 'Ja.ter than he had agreed 
to do. On 16 Febru.ary, 1945, he received 'a·chack for $106.50 for the 
Unit Tund, which it. •s his d~ty under Arrq Regulations aai good practice 
to deposit promptly pi a bank. Instead, he cashed the .check and held 
the money in his personal ·possession untU Jl :Ma.I'.ch, 1945., when he · 

. ' ' . .. .\ •)• ,, 
\ ' 
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finally deposited it at the same bank where ha had cashed it a month 
· and a half before. From about 1 A.pril to 15 'Ms.y, Corporal Ushry Best, 
an enlisted nan under the accused's command, was enployed as soldier
manager of the W'ood Island branch .or the Post Exchange, serving the 
area in which the accused's company ll!is barracked, with three other en
listed men as clerks. The accused, who had no· authorized connection 
wi. th the Eicchange, 1'0uld go behind the counter and "help out" with sales 

. during rush periods, and thus made himself fam::JJ1a» with the cash regiS--: . 
ter. 'V'tith Corporal Best's permission in some cases and tacit acquiescence 
in others, the accused took from a daily cash fund of $50,. kept in the 
cash "?'egister as a change fund for use in making sales, money in various 
amounts for his personal use. Best kept track of these amounts in a · · 

,,I pocket notebook, am would call upon the accused for payment jn advance '. 
of per:J,.odic inventories or inspections by representatives of' the Post· 
Elccbange. In this manner the accused took' from the Exchange cash regis
ter $45 prior to 10 .A.pril 1945, $25 more within the next f8W' days,. $35 

· more by 28 April 1945 and $30-more' by 15 May 1945. When Best demanded 
payment of the $45 and $25 in advance of inspections, the accused pa.id 
these sums to the Exchange by checks rfor those amounts, both dated 10 · 

.1;. April 1945, dralf?l by him as custod:i,an. upcn the 'bank account or ·the Unit 
Fund, thus diverting-$70 of that fund t9, his personal use and commit
ting the embezzlements charged. · He then sought to. conceal these diver--·' 
sions _by- makmg., and presenting with his Unit, F".md account.$., a ·false · 
voucher purporting to show pirchases !roni- the Eltchailge on 10. A.pril.1945 
ot $45 and $25 "WOrth ,of "cigarettes and sU:Diries• for enlisted men ot • 

, his canpany. · No such purchases.were' made•. Ch 28 April and.15 Mat, 1945, 
he failed to pay back to the Eicchange., upon danam mde by or for' ' , · . · 
Corporal B~st, ~e amounts o:r his. abstractl.ons~ $35 and $30., in time iio · . - . . . . ' ( .· .,,

avoid .. discovery of the corresponding shortage_ in the cha.nge fund ·upon ··.' 
inspections al those.dates,- but,d~d repay them after)discov~r.r,·~d, . 
upon these occasi90s, apparently wl..th his own money. . . . - · ,
. 	 .. ' . ' ... ( . ' 

···\.. 

· · The ~se ·is one ~! ·abuse by- a;· company canmander of bis' military .. 
. ' 'authority ani'·of. his trust to alleviate his'constant petty ·financial , 

. · 	embarrassment_. : I am of the opinion' that the misconduct of' the accused 
stems from inexperience and bad .judgment ·rather than from crminal . , 
design, and that the ·embezzlement proved is .purely tecr..nical.'- The 
ac_cused 1 s' conduct was illegal,and unethical, but he appears to be p.onest. 

• He 11&.s reared. in an- orphartage and enlisted in tne Re~ar J.riny in 1939 
..at .the' age .. ot is. ·.··In,1942 he'was honorably' discharged in the grad:~ of' 
.Technical Sergeant to accept the appolnt.mmt 01· a Second Lieutenant. .. 
Through his ability am ._e.fficien,cy he ms beco,me a Captain nth wel..; . 

.·: lent. ef'ticieDCY' ratillgs ~' .!n 'hiS six years ·'of;enlisted &nd. conmissianed 
.s~oe., .. his. record :is; clear~..: Re, is:.helping, to support his. mother who 

.. 1s-a:~-1nva.1id ~: · · · · · · · · -. ' · · · · · · ·



-------------------------

After careful consideration of all the circumstances :in 
this case, I recommend that the sentence be confirmed but that the 
forfeitures and confinement be remitted, and that the sentence as 
thus modified be ordered executed. 

4. Inclosed is a form of action designed to carry the foregoing 
reco:n.~endation into effect, should i,t meet with your approval. 

I 	 . 

2 	Incls THOMAS H. GREEN 

l - Record of trial :l~jor General 

2 - Form of action 	 The Judge Advocate General 

( 	Sentehce con.firmed bit foir!'eitUl'es and confinement remitted. •entence as 
modified ordered executed. GClD 515, 18 Dec 1945). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN-CM ';9~09 

UNITED STATES ) FIBST AIR FORCE . 
) 

v. } Trial by a.c.M., convened at 
) Seymour Johnson Field, North 

Second Lieutenant ALBERT ) Carolina, 9 October 1945. 
L. 5mm (0-20.38941), ) Dismissal, total forfeitures, 
Air Corps. ) and oonf'inement for one (l) 

) year. 

OPINION of the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the oi'ficer named above and submits this, its opinion, to 
The Judge Advocate General. · 

2. · The accused was tried upon the following Charge and Speci.ti.
cationi 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant Albert L. Senn, 
Air Corps, 340th Bombardment Group, Seymour Johnson 
Field, North Carolina, did, at the O.f!icers 1 Club, 
Seymour Johnson Field, North Carolina, on or about 15 
September 1945, feloniously take, steal and carry away, 
about one hundred dollars ($100.00), lawtul money of 
the United States, property of.Mrs. Marie Grover Carruth. 

The accused pleaded not guilty to, and was found guilty o:t, the Charge 
and Specification. He was sentenced to· be •dishonorably discharged• 
the service, to forfeit all pay and allowances· due or to become due, 
and to be confined at hard labor, at such place as the reviewing authority 
might direct, £or three years. The reviewing authority approved the 
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sentence, reduced the period of coni'inement to one year, and for

warded the record o:r trial for action under .Article o! War 48. 


3. The evidence for the prosecution shows that., on Saturday 

evening, 15 September 1945, a party was in progress at the Officers• 

Club., Seymour· Johnson Field., Goldsboro, North Carolina. There was 

.dancing 	on the first floor or the Club and on the balcony above 
several groups of people were seated at tables placed there for the 
convenience o! those not presently dancing. One such group included 
Major and Mrs. ullma.n J. Carruth and another "Major and his wife• 
(R. 6., 9., ll). When, at about ll:45 o 1clock, these two couples went 
down to the dance floor, Mrs. Carruth left her purse and gloves on 
the table at which she bad been sitting. Second Lieutenant Harry R. 
Sinclair then observed the accused., carrying a lady's purse in his 
hand., enter the pool room from the adjacent balcony. Under the watch
ful eye o! Sinclair., the accused was seen to return almost immediately 
to the balcony and, after placing the purse on a table., to •scoop up" 
another "black bag•. His suspicions aroused., Sinclair., after the ac
cused had gone down the stairway with purse in hand., reported his 
observations to several officers who were engaged in a card game on the 
balcony (R. ll, 17). These were Lieutenant Colonel James F. McCartey., 
Jr• ., Major Albert E. Templin., Major James E. Egan, trMajor Bates", 
Captain Ronald D. Shirl.aw., and "Lieutenant McGinley" (R. 17, 19, 22,
24). They noticed that the accused reappeared shortly on the balcony 
and that., in an apparent attempt to p:Jace the purse on one of the 
tables., he dropped it to the flocr. He then walked down the stairway 
to the dance f1oor and, after he had disappeared from view., the of
ficers at the card table "began to take action.• Lieutenant Colonel 
McCarthy and Major Templin were not successful in their attempt to 
!ollow the·accused, but he wa::s discovered in the cloak room a few 
minutes later by Major Egan and Captain Shirlaw. The latter ad
dressed the accused with the question., SWhat do you mean by going 
through a woman's purse1"., to which the accused, appearing "so 
drunk /:tbai} he could not• talk., II8de no answer. In attempting to 
comply with a request to produce his "AGO card• by which his identity 
was established, he dropped "a lot of loose money" and a "large wad 
of moneyt' on the floor. Captain Shirlaw recovered the "loose money" 
and gave it to Lieutenant DeMaestri, the accused's companion; Major· 
Egan placed a twenty-dollar bill in the accused's billfold; and 'Lieu
tenant Colonel McCartey-., who had arrived on the scene by this time, 
returned the "wad of bills" to the accused's "left hand pocket" (R. ll., 
12., 16, 17-28). The group moved from the cloak room to the Club office 

. and the search of' the accused's person was there 11 cont.inued11 (R. 23). 

These events were reported to the officer in charge o! the 

Club, Captain Roy P. Lacy, who., with Lieutenant Sinclair, recovered 

the purse which had been dropped by accused on the balcoey noor. A 

search of the. contents revealed money in the amount of $1.02 and a 


2 
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letter bearing the name "Marie Carruth" (R. 14, 18, 'Z/). Mrs. Carruth 
was thereupon paged and she identified. the purse as her own. Examina
tion showed the presence of her "red billfold,• but missing was the 
sum of $150.001 consisting of seven twenty-dollar bills and one ten
dollar bill, which the wallet contained when Mrs. Carruth arrived at 
the Club that evening (R. 6-9, 18, 23, 'Zl). It was her opi:Dion that 
she had been on the dance floor some twenty or twenty-five minutes 
when called to the Club office (R. 6). A suggestion •as made that 
"everyone search" the accused and, although about $51.00 was dis
covered on his person, the large bills which had been seen earlier 
could not be found (R. 18, ::!> 1 25, 28). He was allowed to leave the 
Club office for a few minutes and, in his absence, a search was made 
of the raincoat which he had brought from the cloak room. Nothing was 
found in the pockets but, when Captain Shirlaw 8 sbook it three or four 
times," five twenty-dollar bills "fell out of evidently the lining of 
the coatn (R. 18, 201 .26). The accused appeared to have been drinking 
heavily and was obviously under the influence of liquor, but, after 
being approached. and questioned about the money, sobered nvery rapidly" 
(R. 19, ~, 27). He was placed under arrest by the Provost Marshal · 
at about 0130 hours (R. 29). 

4. The accused, after his rights relative to testifying or re
maining silent bad ·been explained, elected to testify in his own behal!. 
On the night in questi·on, he arrived at the Officers I Club at approxi
mately six o 1clock, ate bis evening meal,and then walked up to the 
balcony to observe a card ga.'lle which was in progress. When one of the 
players announced an intention :to depart, the accused, expecting to 
enter the game, removed the money from his wallet and placed the 
currency in one of his pockets. The officer who had expected to leave 
the game apparently changed his mind, and the accused, at about 7 :JO 
o 1 clock, walked from the balcony down to the bar. He did not return 
to the balcony at any time throughout the remainder of the enning. 
Having •checked" a 9 i'ii'th11 of liquor., •three-fifths run.,• at the bar, 
he spent the next two hours consuming the entire amount. At about 9 :JO 
o I clock he encountered Lieutenant DeMaestri and. remained in his company 
for the remainder of the eveid:ng. After imbibing •a few drinks,• they 
left the bar and spent consioarable ti.ma watching a card game being 
played at a table on •the edge '"O! the dance floor.• Friends of the ac
cused who were mambers of his ttold outfit overseas• were engaged in the 
game. furing the course of the evening the accused walked a"I/SY' from the 
card table several times, once "to page Lieutenant Roberts, as a joke,• 
once at about 11:30 o•clock to get sandwiches, and once to visit the 
latrine. He was gone the last time for only tour or .tiTe minutes ani, 
upon returning to the table, suggested to DeMaestri that the'Y' take their 
departure. The two officers walked to the cloak room where the accused, 
being accosted by several officers, wa.s asked to empty his pockets and 
to produce his •AG011 card. He was •pretty drunk" at the time and •d:1.dn1t 
lmow what they were trying to get across." The money which_ ~they said• . 
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.fell from his pocket he believed to be a portion or the sum or $138.00 
which he had brought ,rith him to the Club. He was later told that 
part of the recovered money was put in his wallet by DeMaestri and 
that the "wadded up" bills were placed in his pocket by another of.fi
cer. The accused was not in the room when the money .fell from his 
raincoat. At no time during the evening did he "handle any women's 
purses" (R. 37-43). 

It ,ras stipulated that the accused had received $50.00 by 
money order on 3 Septemer 1945 1 and $121.90 as "regular pay," two 
days later (R. 30). 

Colonel William F. Chapman, Commanding Officer of the ac
cused, went to the Officers' Club when he heard that accused was in 
trouble. Colonel Chapman was impressed with the "difficulty" ex
perienced by the officers who were •t¢ng to piece together from what 
they bad seen the identity of one who had handled a woman's purse"
(R. 30). 

First Lieutenant Norman R. DeMaestri spent most of the evening 
in question in the company of accused. They met in the bar of the Oi'fi
cers I Club at about 8:30 o'clock, had several drinks together, and, at 
~proximately 10:00 o 1clock, walked out of' the bar and •stood around 
all the rest of the evening" observing a poker game. Around 11:20 
o 1clock the accused went to the bar for a drink; thirty minutes later 
he and DeMaestri went to the dining hall for sandwiches; and, at mid
night, the· accused again lei.'t the group, stating that he was going to 
the "men's room. 11 Returning in about five minutes, he was obserTed 
walking from the direction of the bar and not from the direction of the 
stairway leadiQg to the balcony (R. 32-34, 37). He sugge-sted to DeMaestri 
that they take their departure, and, after finishing their drinks 1 the 
two-officers walked to the cloak room, procured their •raincoats and hats," 
and were about to leave the building when .the accused was stopped by . 
several officers. He was •ordered• to produce his "A.QOfl card., and, with
out expressing actual consent to the search of his person., he "turned 
his pockets inside out• (R. 33, .34). DeMaestri, who testified that he 
did not see the accused on the balcony that evening, stated that he had 
no way or knowing the amount of money which the accused had in his 
possession at the time. (R. 35). The witness overheard Lieutenant Sinclair 
make the remark that, because the •charge" ,ras a serious one and due to 
his uncertainty as to'the identity o.f the person involved, he was most. 
reluctant to make a statement (R. 36). DeMaestri considered the ac
cused •drunk• and "not sure of the things he was doing at the time" 
(R. 35, 37) •. The eccused, who had been known to the witness for nine 
months, enjoyed a •good" reputation among the men of his organization
(R. 33). 

Ueutenants George A. Roberts and IJ.oyd S. Canon, who had 
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particl.pa:ted in the card game which had been played at a table on the 
first floor of the Officers• Club., recalled that the accused and 
DeMaestri spent IOOst of the evening watching the game. The accused 
le!t the group once to page Roberts., another time to obtain sandwiches 
for the poker players., and •t1VO or three times to go the latrine," 
remaining away the last time for about .five minutes. Canon was o.f tl» 
opinion that nit would have been impossible" for the accused to purloin 
the money, as alleged, in this short period of time. Roberts believed 
the accused •very drunk• on the night in question. Both Roberts and 
Canon attested to the good character and financial integrity o.f the 
accused (R. 30, 31). 

Captain Robert G. Woolcott, who had served, and shared the 
same quarters, with the accused for several months while overseas, had 
twice loaned money to him aod, in both instances, was promptly repaid. 
Woolcott considered the accused honest (R. 31). 

5. The Specification of the Charge alleges that the accused "did, 
at the Officers• Club, Seymour Johnson Field, North Carolina, on or 
about 15 September 1945, feloniously take, steal, aDd carry away about 
one hundred dollars ($100.00), lawf'u.l. money of the United States, pro
perty of Mrs. Marie Grover Carruth.• 

The offense of larceny is defined as 11 the taking and carrying 
away, by trespass, of personal property 'Which the trespasser knows to 
belong either generally or specially to another, with intent to deprive 
such owner permanently of his property therein. 11 (Par. 149,g, MC~i, 1928). 

The evidence established beyond any question of doubt the 
taking and carr,ring away by trespass. Several officers were positive 
and unequivocal in identifying the accused as the person who had 
"handled" the purse, and ::.irs. Carruth was no lass certain in her con
viction that currency in the amount of $150.00 had been removed from 
her pocketbook. The conclusion is inescapable that the "roll of bills", 
whl.ch fall from the accused's pocket almost immediately after he was 
observed with the purse, was the property of Mrs. Carruth. 

· Although the accused was shown to have been partially in
toxicated, his actions 1n taking Mrs. Carruth 1s purse, of removing 
the money therefrom, and ot then returning the purse to the place where 
he bad taken it, reveals the carrying out of a plan requiring thought 
and comprehension, and warranted the court in finding that he was moti
vated by a specific intent permanently to appropriate the money taken. 
The evidence is legally suf'ficient, therefore, to sustain the court•s 
!indings of guilty and legally sufficient to sustain the sentence. 

6. The accused is about :2l. years of age. Af'ter canpleting Air Cadet. 
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training, he was appointed a Flight Officer on 30 September 1944 and 
was commissioned a Second Lieutenant on~~ 1945• For meritorious 
achieTement 'While participating in aerial flights during attacks upon 
military objectives in the Mediterranean Theater of Operations, he was 
awarded the Air 1'adal and three· Oak. Leaf' Clusters. 

7. The court was legally constituted. No errors injuriou,;a~ af
fecting the substanti.11.l rights of the accused were coIIlllitted dlring the 
trial. In. the opinion ,of the Board of Review the record o! trial is 

'legally sufficient to support the findings ot guilty and the sentence 
and to warrant confirmation tbereot. Ill.smissal is authorized upon con
viction ot a violation ot Article of War 93. 

.. 

Judge Advocate. 

~· Judge Advocate, 
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Hq JSF, JJGO, lf'ashington, D. C. JAN 111)46

TO a The Secretar., ot War · 


. . 

1. Pursuant to Executive Order No.· 9556, dated 26 :May 1945, there 

are transml.tted herewith tor your act.ion the record ot tri.al and the 

opinion of the Board of Review in the cue ot Second Lieutenant Albert 

L. Senn (0-2038941), Air Corps. 

2. Upon trial by general court-martial this o.tficer was found 

guilty ot the larceny et $100 in. currency, in n.olation ot Article of 

War 93. He was sentenced ~ be •a,.shonorab~ dj.scbarged• the service., 


· to for.teit all pq, and alloirances due or to b-,come due., and to be con
fined at hard lab:>\; at such place as the reviewing authority might direct, 
tor three· ,-ears. The reviewing author!ty approved the sentence but re
<hlced the pElll"iod or cont:l.nement to one year, and ··tornrded the record of 
trial for action under .lrtiele ot War J.P,. 

. , 
' . I3. · A B\1llJllllU7 of the en.dance may be found in the accompanying 


opinion of the Board of Review. I concur in the opilµ.on ot the Board 

that the record of ~al 1s legally suttieient to Bllpport the findings 

and sentence as approved by the reviewing authority and to warrant con
!imation thereot. ~ 


The accused spent the evening of lS September 1945 at the 
Officers• Club at Seymour John8on Field, North Carolina. He conSllIDed 
several drinks or whiskq and, at about midnight., walked up to the 
balcony above the dance noor, there picked up a lady's purse, and 
carried it down to the first .a.oor. He was 1!18811 within a tn minutes 
to return to·the balcot\Y', to drop the purse on the floor, and walk to 
the cloak room. below•. He was followed there b;y seTeral otficera and., 
during-the interrogation which toll.owed, .the accused produced a large 
amount of currenCJ', amounting to at least $100.00.- The 011ner of the 
puree, lire. )(arie Grover Carruth, identified it· and discovered tha1. the 
S1llll ot $150.00 ,ru missing there.from. Sbe had left her purse on a bal- .
con;y table apprm1.mately' ten or titteen minutes prior to the time it was 
taken by' t.he accused. In View of the close sequence ot events, the con
clusion is inescapable that the •large wad of money" found on his person 
had been removed .tran the purse in question. 

. . . 
The conduct of the accused, prior to the comnission ot the pre

sent. offense, was apparent~ umplar,r. He receiTed .lir Cadet trainirlg, 
was appointed a Flight. Officer, and subsequent]J Nceived his comnission 

· as a Second Lieutenant~. Because ot hie participation, as a boizbardier, 
1n some thirt7-tllo combat wsiona in the 1'aditerranean Theater ot · 
Operations, he rectd.Ted the Air Medal 'Iii.th Oak Leaf' Clusters. Several 
meni>ers ot hia overseas unit appeared~•• 111.tnesaes and test1f1:ed that 
thq conaideNd b1m honest and his charac1.er good. The membera ot the 

· court, 1.Ja their recolDIMDdation for cl.~q-, atated that the accued 
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~d •~wqs enjoyed a verr good reputation am:,ng bis associates and 
was gener~ considered to be a very excellent type of person.• 
Finding that there was llOt a •eutficient degree ot intoxication to 
negative the*** intention• necessarr for a con'Viction of larcer.r;r, 
the court, nevertheless, considered the offense •out of line ld:t.h his
known past reputation and character• am that the crime "1rou1d n9T81" · 
have occurred but for the fact that at the ti.ma Lt. Senn had been 1 

drinking rather heavil;r.• In view of the high standard of his past 
conduct, bis excellent combat record, and the strong recomnendation· 
tor clemency signed by every member of the court, I believe that 
clemency is justified. I reconmend, there.fore, that the sentence 
be confirmed but that the .forfeitures and confinement be remitted, 
and that the sentence as thus modified be ordered executed.• 

4. ' Consideration has been given to a letter from the. Honorable 
Em.et 01Neal, llember of Congress, the affidavit of Albert J. Senn, 
father ot the accused, the letter of·.A.ttornq Neville Miller, and the 
statements of Sister Rebecca, Yrs. Gertrude Rasche, J. Evelyn Wells, 
~ R. w. ~, reconmending clemency. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommeIXlation, should it th your approval .. 

9 Inels THOllAS H. GREm 
1 - Record of trial Major General 
2 - Form of action. The Judge Advocate General 
3 - Ltr. tr. Hon. O•Neal 
4 - Affidavit of Mr• .&.. J •.Senn 
5 - Ltr. fr. »r. Neville lliller 
6 - Statement of Sister Rebecca 
7 - Statement of Mrs. Gertrude Rasche 
8 - Statement of J. Evelyn Wells 

------------------
9 - Statement of R. W. Murpb;y 

( Se~ence confirmed bit forfeitures mid confimmlent remitted. Sentence 
as modified ordered executed. GCVO 22, 25 Jan 1946) • 
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TJNITED STATES ) FOOR.TH SERVICE Ca.OM.ND 
) 

v. ) Trial by O.C.M., convened at 
) Welch Ct>nvalescent Hospital, 

First Lieutenant ALBERT M. ) Daytona Beach, Florida, 16: 
B.2:ATTY (0-1291764), Infantry.) October 1945. Dismissal and 

) total forfeitures. 

OPJNICN of the BOA.B.D OF REVIEW' 
PARTLO«, BimER and HICIGJA.N, Judge Advocates 

1. The Board of Review ms examined the record of' trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Mvocate General. 

2. The accused was tried upon the follow.ing Charge-and Specifica
tion: 

CHARGE: Violation or the 96th.Article of War. 

Specification: In trat First Lieutenant Albert M. Beatty,. 
Infantry Unassigned, Attached Detachment of Patients, 
Welch Convalescent Hospital, Daytona Beach, Florida, 
did, at Daytona Beach, Florida, on or about 6 October 
1945, wrongfully strike Private First Class Warren 
Brooks in the face with his .. fist. 

He pleaded not guilty to and was fomid guilty of the Specification and 
the Charge. No evidence of previous convictions was'introduced. He 
was sentenced to be dismissed the service and to forfeit all PaY' and 
allowances due or to become due. The reviewing authority approved the 
sentence, recommended that the execution 9f the sentence be suspended 
during good behaviour and forwarded the record of trial for action. under 
Article of Wa:r 48. · 

J. The evidence for the prosecution is briefiy s1lllll!laf-ized as 
~~, / 

Private First Class Brooks testified that on the ' night of 
6 October 1945 he had just stepped about four feet inside the doorway 
of the Log Cabin Bar and Grill, Daytona Beach, Florida, when. he saw 
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the accused swing at him~ was struck and went do1'Il. (R. 5, 7, 8). 
The accused struck him twice with his :fl.st, once on the neck and 
once on the chin (R. 6). He did not know the accused am rad never 
seen him before this happening (R. 9, 10). After entering the ·tog 
Cabin he had no conversatim.with anyone prior to being stru.ck {R. 
7, 9). At the time that Private First Class Brooks -was struck he 
did not know that the accused 'Was a lieutenant (R. 8). As he got up 
he heard the accused say that nhe didn't know why he did it" (R. :8). 
Prior to CQJling to the Log Cabin Private First Class Brooks had been 
at the Piggie Wiggie Bar on the •M:1.inla.nd" and had had :rive or six 
beers earlier :in the evening (R. 6, 7). A.t the time he -was struck he 
ms wearing a garrison cap (R. 9). Private First Class Bridges, who 
was behind Private First Class Brooks when he entered the Log Cabin, 
corroborated the testimony o:r the latter as to the mann87:' in which 
the accused struck him: as he stepped inside the door (R. 10, ll), 
that· there was no conversation before the accused struck him (R. 12), 
and that the accused said that p.e did not know why he hit Private . 
First Class Brooks (R. 12). He .further testified that the accused 
struck Private Firs.t. Class Brooks twice, first with his left and then 
with his right fist {R. 12) • 

. .Lt about 2a>O hours a1 the night of 6 October 1945 Corporal 
Gordon and Private First Class Fiorvante, military policemen on town 
patrol, Elltered the Log cabin Bar and Grill for the p.1rpose of check
ing it (R. 13, 15). 'When they entered the accused, First Lieutenant 
Beatty, spoke to Private First Class Fiorvante near the entrance (R. 
15, 28). Corporal Gordon testified that when Private First C:lJlss 
Brooks came through the door wearing a garrison cap without a groimnet. 
the accused said to him,ntlhere is the grommet for your hat?f, and the 
soldier said, 'What?' or. something to tl:a.t effect as if he didn't know 
what he meant" (R. 13, 14, 28). The accused then said, "As your 
superior officer I give you a direct order to tell me v.here your 
grommet is" (R. 13). The accused then struck the enlisted man en the 
chin with his right fist and he :tell to the floor (R•. 13, 14, 27). 
If a blow had bean struck by the accused with his left hand he might 
not have seen it because of the way the soldier ~ll (R. 27). The 
enlisted man did not strike nor make any move to strike the accused, 
and he would have seen him if he bad attempted to strike the accused 
(R. 27) •. At the time he was stru.ck, Private First Cl.ass Brooks tad 
his arms folded (R. 28), Private First Class Fiorvante, who was ta.l~g 
to the accused, testified that l'ihen Private First Class Brooks came 
through the doorway the accused took his (Brooks.') hat off and asked 
where the grommet 1\1&.S an:i said, 11As your superior officer .I dmand to · 
know where it is atw (R. 16). The soldier was leaning against the wall 
nth his arms-folded and made no attempt to strike the accused (R. 16,, 
29, 30). The accused struck Private First Class Brooks in the face 
1d.th his right fist and then with his left fist (R. 16). 
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The accused voluntar1l7 iiade a- anrorn statement to Second 
Lieutenant Hutchins, the Investigating Officer (R. lB; Pros. Ex. 1). 
He is a patient at the Welch Ccnvaleacent Hospital. Ql the evening 
of 6 October 1945 he h!ld gone into the Log Cabin Bar am Grill. to 
speak with the bartender ,mom he bad prniou~ met while on mil.itary 
police duty. He bad two or three beers am was calling a cab for sane 
enlisted men and himself to return to camp. !.t the exit he met. 1 

llilitary Policemm Gordon and Fionante and was talking to· Fiorvante 
whEn an enlisted man entered. The accused asked the enlisted man 
whether he had a graamet because the lack of a gramnet was a violaticn. 
of uniform regulations. It ss bis duty as an officer to notice uni
form violations. He did not take the cap··,fraa the man•s ~ad nor did 
he use abusive language. The enlisted man appeaz:-ed. to ha.ye been drink
ing but was not drunk. The enlisted :man raised bis hand as ,if to strike 
a blow arid the accused blocked the blow.with his left band and followed 
through llith his right striking the man ome, although the parry with 
his le.!t •may have se•ed to be ablow but was not". The accused was 
placed under arrest b.r the military police, was not dl'Wlk or disorderly 
and did not act in any manner to bring discredit to the service. Due 
to the fact that he is Ter,r nervous he felt that he was acting in self-
defense (Pros. Ex.· l). · · · 

' 4. Private Savelle was a llitness for the accused. Cn the night 
o:l 6 October 1945 ha was in the Log Cabin off duty but he bad not been 

drinking (R. 23). The accused ca.me into the bar roan from the dance 

hall am he stopped at the door lli.th the soldier in front of him (R. 


· 23, 24). He did not hear any argument but "ever,t,od;r started walking 
that way and I noticed them• (R. 26). the soldier 81'Wlg at the accused. 

·with.bis 	right band but the accused "knocked it off 111th bis left and 
hit him with his right", hitting hia in the ja,r (R•.23, 25). Private 
Savelle was about 10 or 12 feet awa;r and bad an unobstructed Tin of 
the accused am the soldier (R. · 26). He sa,r the two militar;r policemen 
stand:ing about \etwo yards· awa.ytt from the accus.ed (R. 24) but he did not 
notice whether the soldier was ,rearing a cap (R. 25). He could tell 
fraa the accused I s uniform ttat he was a first lieutenant (R. 26). 

The accused testified (R •. 18). He ctered the ~ on 19 

February 1942_ and had. Infantry basic training at Camp Roberts ·(:a. 18, 

19). In June 1942 he went to Officer Candidate School at Fort Benning 

llher~ stress ""1• placed cm· mnd to hand c cmbat (R. 19). He ns taught 

to make use of ref'lexes "without ner stopping to think so _it would 

become auta:natic" (R. 19).· While be was at Camp Butner wi~h the 78th 

Division ~ took a two weeks course 1n band to hal'ld ..canbat at the 

Universit;r of :North Carolina in 11hich automatic re!lex 11c1.s stressed 

(R. 19). Upon his return to- Camp Butner he taught blmd. to band combat 

and judo tor a month, a.f'ter whi.ch he wa.s sent to the Pa.raclmte School 

at Fort Benning (R. 2'.>)~ , Here again he was taught hand to hand combat 

a:nd automatic reflex-action (R. 20) •. In North .lfriea the accused was 


' . 
\ 	
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injured in a parachute jump and returned to a hospital in the United 

states (R. 2)). Upon his recoveq he 11"8nt to Parachute School at 

Fort Benning 'Where he taught "co-ordination exercises, some hand to 

hand combat and judo to prepare men for their i\lture jumps" (R. 2:>). 

He volunteered for overseas duty and joined the 50.3d Parachute Regiment 

in the South Pacific (R. 20). After being severely 110unded on Negros 

Island he ,as again returned to the United states (R. 2:>). en the 

night of 6 October 1945 · he had gone to the Log Cabin bar to visit the 

bartender and his wife llhom he bad met 'While on military police duty

(R. 21, 22). While he 1Bs drinking a bottle or beer an enlisted man 

asked him to call a cab and on his wa7 back the accused stopped to tallc 

to Fiorvante. A soldier came in with a garrison style cap lfithOllt a 

wire in the top and the accused said, 11Soldier, 'Where is the wire for 

your cap?" (R. 21). The soldier •acted •as th911gh he didn't know and 

I tried to explain to him to the best of m7 ability just 1lha.t I mea.nt 

and all of a sudden he swung at me and I blocked his blow with my- left 

and autcmaticall.7 followed lfith my right" striking him on the chin (R. 

21, 22). · The accused'~ "ni3I'Ves are pretty badly- shot11 (R. 21). He 

lad never seen the enlisted man before and no remarks bad been · directed 

to him by- the enl~ted man (R. 21). 


5. The accused was tried for am found guil-cy of wrongfully 

striking an enlisted man in the face with his fist in violation of 

.Article of War 96. It is clear fran the testimony of the witnesses 

and. admitted by the accused that he struck the blow, but the events 

leading up to the striking are disputed. According to Private First 
Class Brooks, the victim, and his canpanion, Private First Class Bridges, . 
the accused struck Brooks twice, just as Brooks had entered the Log 
cabin Bar and be.tore there ws any cCllversation between Brooks an:i the 
accused. The two military policemen, Gordon a:ai Fiorva.nt.e, and the 

. acc'!?-Sed; testified that the· accused questioned Brooks about the absence 
of a grommet from his garrison cap before striking him. The militaq 
policemen, however, testified that Private First Class Brooks had r.is 
arms folded -.hen the accused struck him. The accused's defense of selt 

. defense 11&s based on the .fact that Brooks raised his hand as i.f to strike 
the accused, and the accused because of his training in hand to band 
combat and judo autanatically warded oft the blO'lf with his left band 
and struck Brook~ with his right. Private Savelle testified that Brooks 
swung at the accused. The prosecution's witnesses testified that after 
the accused lad struck Brooks he said he did not know llhy he did it but 
the accused denied making :the statement. Where, a.s in this case, there 
is a ccntlict :in the testimony, the findings of' the trial court, while 
not caiclusive an the Boa.rd ot Review, are entitled· to great weight 
because it had the opportunity to see and hear the 'Witnesses (CK 243466, 
CS.lder, 'Zl BR .36?, .382, 3 Bull. JAG 2.31). The trial court accepted 
the testimony of the prosecution's wii.nesses and rejected that of the 
accua ad am his witness, and there is no compelling reas<Jl.' to disturb 
thesa findings. An assault am battery committed b7 a member of the 
military- establishment is ccnduct of a nature to bring discredit upon 
the military serrlce., and when canmitted by an officer upon the perscn 

4 




(18.5) 


or an enlisted man is a disorder to the prejudice of goo:i order and 
militaey discipline. In both msta.nces it is a violatim of Article 

of War 96. · 


6. War De~rtmEnt records show tha\ the accuss:l is 32 years of age 
and married. He has three children by bis first wife. He is a native · 
of Texas and a residmt of San Antonio, Texas. He is a graduate of 
the sa.n Antonio Fire College. In civilian life he was em.played as a 
painter, tar 18 months he was engaged in business as a general contrac
tc:r, and !rem June 1941 to February 1942 he was 'employed by the City 
of San Antonio, Texas, as a fireman. He served in enlisted status in 
the Regular Arm:.,- from 31 August 1935 to 30 August 19.38, attaining the 
grade of private first class, in the Te:xa.-s National Guard from l 
September 19.38 to 10 November 1940, and in tb3 Army of the United 
States from 19 Februart 1942 to 27 .A.ugust 1942. On 28 August 1942 
he ,vas appointed a second lieutenant in the Arfn7 of the United States 
upon graduaticn from Infantry. Officer Cami.date School, The InfantI7 
School, For..t Benning, Georgia, and ordered to active duty in the 
Infantry. He was promoted to the grade of first lieutenant on 4 
January 194.3. He ·has served in commissioned status as a platoon 
officer, platoon leader, assistant platoon leader, com~y officer, 

· battalicn supply officer and assistant training officer.· He has re
cdved two performance ratings of "Very satisfactory• and four of 

· "Satisfactorytt to 8 Decanber 1944. He served overseas in North Africa 
am the Southwest Pacific. Qi 25 April 1945 he was wounded an Negros 
Island, _-Philippine Islands·, and was awarded the Purple Heart. 

7. The court was legally constituted and had jurisdiction of the 
accused and the offense cls.rged. No.· errors injuriously affecting the 
substantial rights of the accused nre. committed during the trial. In 

_the ~pinion of the Boa.rd of Review the record of trial is legally su.t'
ficiEllt to support the fi.ndings of guilty and the sentence and to 
warrant confirmation· of the sentence. Dismissal is authorized for 
violation of Article of war 96. 

·s 
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Hq ASF, JAGO, W:lshlngton 25, D. C. NOV 2 81945 
, .. 

TO a The Secretary of war . 


l. Pursuant to Executive Order No. 9556, dated 26 M:i.y 1945,, 
there are transmitted herewith for your action the record of triai 
and the opinion of the Board of Review in the case of First Lie11tenanti 
.Ubert M. Beatty (0-1291764), Infantry (Parachute). · 

I 

2. Upon trial by general court-martial this officer, was found 
guilty of wrong.fully striking an enlisted man in the face' with his 
fist, in violation of Article of War 96~ He was sentenced to be dis
missed the service and· to forfeit all pay and allowances due or to 
become dua. The review.ing authority approved_ the sentence, recolllilerxled 
that the execution of the sentence be suspended during good behavior 
arrl, forwarded the record of trial for action mider Article of war 48. 

3. A. summary of the evidence may be found in the accompanying 
opinicn of the Board of Review. The Board is of the opinicn that the 
record of trial is legally sufficient to support the finlings and the 
sentence and to 1arrant confirnation of the sentence. I concur in 
that opinion. 

The accused officer was in the Log Cabin Bar and Grill, 
Daytona Beach, Florida, on the night of 6 October 1945. It is· undis
puted tha. t the accused struck Private First Class Brooks in the face 
with his fists. According to Private First Class Brooks and his com
panion the accused struck him just as ha entered the Log Cabin Bar and 
Grill befor, there was any: conversation between them. Two military 
policemen l'lho were present testified that the accused questioned Private 
First Class Brooks about the absence o:f a granmet !ran his service cap 
and that the enlisted man lad his arms folded. when he ns struck. 
According to the accused he ms questioning Private First Class Brooks 
about the absence of the grommet f'rom his service cap lib.en the enlisted 

'man raised his land as if to strike him, .and the accused automatically 
warded off' the blow with his left hand and struck the enlisted man 
with his right. Che wimess testified tha. t Private First Class Brooks 
swung at the accused. · 

This is a case o£ a misunderstanding in a bar in wbith the 

participants, although not drunk, bad been drinking. The confiicting 

testimony shows definitely that tmre was no ill feeling between the 

accused and the enlisted man, who were unacquainted. The accused is 

a returhed combat officer, trained in band to hand can.bat, who claimed 

that he reacted autanatically to what he· thought 111&s an attempt by 

'the enlisted man to strike him. The court resolved too con.flicting 
testimony against the accused. He bas served as a paratrooper in the 
North African and Southwest Pacific Theaters, and was returned to ·the 
United Sta-tes as a result of an injury in a jump in the former theater, 
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and a W0und received in the latter theat 3r. I recommend that the 
sentence be ccnfirmed, but in view of the combat record or the accused 
and all the surrounding circumstaroes, that ·it be commuted to a 
reprimand and a forfeiture or $100., and that the sE11tence as thus 
commuted be carried into execution. 	 · 

4. Consideration has been given to the attached let·ter from the 
Honorable Paul J. Kilday, Manber of Ccngress, dated 2 November 1945,, 
addressed to The Judge Advocate General. 

5. Inclosed is a form of action designed to carcy into execution. 
the foregoing recommendation., should it meet :,n.th your approval•. 

3 	Incls .THOMlS H~ GREm 
l - Record of trial Brigadier GE11eral., u. s. ~ 
2 - Form of action Acting The Judge A.dvocate General. . 
3 - Ltr fr Cong. Kilday 

dated 2 Nov 45 

( 	Sentence confirmed, but commuted to a reprimand and· forfeiture of tloo. 
· Sentence as commuted ordered executed. GCMO 500, 5 Dec 1945) • 
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WAR .DEPARTMENT 
Army\Servioe Forces 

(189). In the Of'fioe 	of' The Jw.ge Advocate General 
Washington, D.C. 

SPJGK - CM 292432 
19 NOV li-4~ 

UNITED STATES 	 ) ARMY AIR FCRCES 
) CENTRAL FLYING TRAINING COMMAND 

v. 	 ) 
) Trial by G.C.M., convened at 

First Ueutenant JOHN L. ) Randolph Field, Texas, 18 
SWAN (?-819207). Air Corps. ) October 1945• .Dismissal and 

) total forfeitures. · 

OPINION of' the BOARD OF REVIEJr 
MOYSE,; KUDER and WINGO, Judge Advooates. 

1. The Board of Review ha.a examined the record of trial .in the ease 
of the officer named above and submits. this, its opinion, to ~ JUd.ge Ad
voc~te General. ·· 

2. The aoowied was tried upon the following Charge and Speoitioationa 

CRA.RGBa Violation of the 96th Artiole of' War. 
\ 

Speoifioationa In that First Lieutenant John L. Swa.n, Air Corpe, 
did, at Waco, 	 Texas, on.or a.bout 27 August 1945., wrongf'ully 
take and use, without the consent of the owner., a. oerta.in 
automobile, to-wita a Pontiac Sedan, the property ot George 
Barber, of a value of.more than $50.oo. 

He pleaded not guilty to and waa found guilty- of the Charge and 1:ts Speoi• 
fioation. Evidence was introduoed of' two previous oonviotions·by- general 
court-martial~ one on 13 .January 1945 of being drunk and disorderly on 26 
Deoember 1944 in a publio pla.ce in violation of Article of War 96, for 
which he was sentenced to forfeit $75 of his pay per month. for six months, · 
e.nd the other on 24 April 1946 of being drunk in station and of malcing a 
false official statement on 29 larch 1945, for·lfhich he wa.s sentenced to. 
dismi11al' a.nd total forfeitures. The la.tter sentence wu commuted by the 
conti~ authority to forfeiture o.t $75 _of hie pq per month for six 
months. · In the present oue he wu sentenced· to be di:amiHed the service, 
to t'orf'eit all pa.y and a.llcnranoes due or to.. become due, am to· be confined 
at hard labor for .one yea.r. Seven ·or the nine-members o.t the court joined 
the detenae counsel,· usiata.nt d~fense O!)unsel • tria.l judge a.dTooate, ,and 
ueiate.nt trial judge adwoate in recommending clemenoy. The re~~ 
authority apprond the sentence but remitted the confinement a.Dd forwarded 
the record or trial tor aotion U?lder .Lrtio~•:er War 48. 

·s. , For the prosecution~ . 
' 
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It was stipuiated that at all times sinoe being commissioned on 
5 December 1943 accused has been and is nmT a :member of the armed forces of 
the United States and as suoh a.person subject to military law and disciplinary 
action umer the Articles of War (Pros. Ex. 1). 

It was further stipulated that if certain designated. witnesses were, 
present they would testify in substa.noe as follows (R. 7. Pros. Ex. l)a 

On 27 August 1945 Mr. George Barber of Viaoo. Texas. was the owner 
of a 1937 blaok Pontiac four-door sedan bearing Texas license EH-3457 which 
had a market value of more tha.n $50.00. At approxima.tely 9 P.ll. on that 
date he parked this automobile on 11th Street near Austin Avenue in Waoo 
while he went into a grocery store with his wife and ohild. He had authorized 
no one to use or take the oar• but on emerging from the store about ten 
minutes later he disoovered that it was missing. He immediately telephoned 
·one of his neighbors. Mr. Irvin o. Olsen. about his loss and requested Mr. 
Olsen to pick up him and his family. At about 9 o1 elook that night Miss 
Alma Smith and Mr. A. ~..:,nnell were seated at the corner of 2oth and Morrow 
Streets. Waco. waiting for a bus when accused drove up in a 1937 Pontiac 
four-door sedan and stopped near them. After accused had been there for 
about a minute, on Miss Smith's suggestion Mr. Connell asked accused what 
he wanted. Accused thereupon asked if-they were going to town. They 
entered the car and drove off with accused, whereupon aooused stated that 
he would drop them off at 18th and Austin Avenue inasmuch as he was going 
to the Avalon Night Club. He then drove to a filling station at "the Circle" 
end requested Mr. Connell to buy him some gas. Mr. Connell agreed to buy 
two gallons for him. but after this had been placed in the oar aooused had 
difficulty in getting the oar started. In the meanwhile Mr. Olsen, who waa 
responding to Mr. Barber's request. had seen aooused drive into the station 
in a car which he recognized as that of Mr. Barber, pulled up behind him 
and told the attendant to call the police. On the pretext that he oould not 
get his own oar started. Mr. Olsen. who as a part of his plan to obtain a 
little ti.me had offered to push accused's oar, stalled a sufficiently long 
time to permit police officers to reach the filling station. Upon their 
arrival they placed the aooused and the two civilian oooupe.nta of the oar 
under arrest. Mr. Barber's oar was driven by the police to the police 
station where it was identified by and turned over to Mr. Barber. 

4. For the defense. 

The defense offered no evidence, but after an explanation of his 
rights accused elected to make an unsworn written ptatement whioh wa.a read 
to the court by one of the defense counsel (Def. Ex. 1, R. 7.8). There were 
attached to this statement 8.Ild received as a pa'rt thereof without objection 
by the prosecution reports from two psyohiatri~ts, neither of whom. however, 
was called as a witness by the defense. Aoous'ed gave what purpor1,ed to be 
a sketch of his. life and a part of his family history. Aooused's father. 
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who after years of ha.rd work for a oompara.tively low remuneration ha.d become 

unexpectedly wealthy, late in life married an .English immigrant girl, muoh 

younger than he, em.ployed by him to keep house and to C&re for the sick 

daughter of a. friend whom he had taken into his household. Four ohildren 

were born of this marriage, two boys e.nd two girls. One of the latter died 


· in infancy. Accused was born in 1922 when his father wa..a about 60 years of 
age. Hi~ father was overindulgent with him, but he felt that his mother, 
who severely punished him as a. ohild even for "insignificant misdeeds," was 
"unjust and unreasonable" and he grew to dislike her. To relieve his mother 
of the burden ..of oaring for him, he was sent to a military sohool when he was 
a.bout 12 years of age, but ran awa.y from the school after a. short period of 
time. He was later placed in the. Kemper .School in Missouri where he- "constantly 
got into trouble and would rm away." Af'ter he quit this school his mother 
placed him with 11a psyohiatrist in Florida. to 11ve with him. 11 He remained 
with.this "psychiatrist" for a year and a half and then being unable "to get 
a.long" with him went 11into the magazine selling,• traveling with ,.·•crew." 
uThis crew taught me all the bad tricks of a slick magazine sa.lesman operating 
from offioe to office. I got into trouble quite frequently." Accused stated 
that he got married in 1941 and having become estranged from his :i;arenta 
:went to live in Akron,· Ohio, where "he struggled a.long until drafted in 
1943 •. " Tvro children have been born of this marriage. A psychiatrist whom 
he consulted told him that he had an "acute inferiority complex" and would 
never get a.long in the Army but "would be court-ma.rtialed Often." Three 
months after being drafted accused went into pilot training and after eleven 
months was conun.i,ssioned. He therea.fter went "oversea.a with a feeling that it 
would be best for all if I were killed while fighting.• He was pilot or co
pilot on 31 bombing missions and received the Distinguished Flying Cross and 
the Air Medal with Three Clusters and Two Battle Stars. While in Englam ·he 
drank }).eavily and misappropriated jeepa for.·hia own use. ·~inoe his return to 
the_United Stat.es and ·assignment to oamps in Texas, he had had little or no 
work and too muoh idle ti.m8. He got drunk last Chriatma.a. "struck a.n M.P.• 
and "was court-martialed. and fined. 11 On a· subsequent occasion while drunk 
he went into a, "WAC barrack a.t Waco with another. officer" whera "they did 
nothing improper." However, t~ 11M.P1 s were called, 11 and aocuaed was "sen
tenced to dismissal for this. prank, and that was remitted to a fine on 
review. 11 

• Recently he "was in the esoapa.de," out of which grew the present 
charge•. 

Acoused further stated that· his father's father went "crazy" at 
about age 40 and quit his job as a mecha.nicJ that one of hia father's brothers 
was "orazy" frpm early childhood. never worked, and at the aga of 78 was . 
receiving an old age pension from the state; and that another brother of his 
father had repeated the a.otions ot accused's grandfather and ha.d been supported 
by his wife sinoe he was 40 yea.rs of age. Accused ascribed no· abnormality to 
his father, who d~ed in February 1944 at the age of 81, but indicated that 
in-his opinion his mother had decided peculiarities. His mother had inherited 
all of his father'• estate and since the la.tter's death "would have nothing 
to do" with aocused. , Accused himself' had been Psuspectecl of not being no~l 
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and had been examined by Army psychiatrists. a At the suggestion ot his 
counsel he had been examined by civilian psychiatrists whose reports and 
conclusions were attached to.his unsworn statement. 

After charges had been filed against accused. at the suggestion 
of his counsel, he was examined by Dr. Titus H. Harris, Professor of Neuro
psychiatry a.t the :Medical Branch of the University of Texa.s. Galveston, Texas. 
who appears likewise to.be engaged in the :El"&otice of neurology and psychiatry 
as a member of a. firm of doctors, and by Dr. James P. Mt.lloy. desoribed by 
accused in his unsworn statement a.a 0 a.,psychiatrist of Houston, Texas. 0 

Based on their examination of a.cou.sed and information furnished them by 
accused and hia cousin. Mr. Eldridge. both diagnosed accused's condition a.a 
~hat of 0 oonstitutional psyohopathic inferiority.a In a written repcrt dated 
28 December 1944 Dr. Harris made the following oommenta 

"It is very apparent from the above history and Rorschach 
interpretation that this patient ha.s a personality structure that 
should be classified as a constitutional psychopathic inferior. 
The history would imply. too. that there a.re ample reasons for an 
inherited inferior constitution a.nd, certainly. the setting in which 
this young man grew up was very unsatisfactory and greatly contributed 
to his present very inadequate personality." 

On 4 Ootober 1945, in reply to a telegram from Jlr. John s. Eldridge, civilian 
counsel for. and a cousin of accused. Dr. Harris expressed views a.s followaa 

"In my examination of Lt. John L. Swa.n. I diagnosed his condi
tion as that of a constitutional psychopathic inferior. Thia would 
imply to me, from the medical standpoint, that the behavior of -thi1 
individual is motivated by unoonscious drives over which the patient 
has no control, and, therefore. the individual would be unable to 
resist irregular activities. From a strictly legal standpoint. how
ever, the patient does know right from wrong and I believe, therefore, 
is held to be legally responsible.• 

Pertinent to the offense 'With which he is charged, Dr. Harris reported that 
the following statement was made to him by aceuseda 

ttsinoe coming back to the States, he ha.a been in various in
structor schools. was in Waco for a.bout five months a.nd then wa.a 
sent to San .Antonio. He and a. friend, finding nothing to do in San 
Antonio one week-~nd, decided to go to Waco. They picked up their 
girl friends and went to the hotel for a couple ot daya. He says 
tha.t they drank very heavily during this time. Finally, for aome 
reaaon, hie girl friend got angry and went home. The other boy got 
angry a.nd a.ocused the patient of breaking up the plrty, ao the 

. patieJlt deoided to go over to his girl friend'• house a.nd see her.' 
She lived sOllle diatame from the hotel and; while walking down a. 
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aidestreet, the patient aa.w a oa.r and oa.sually noted the keya were 
in it. Then. he a&id, he got that 'strange feeling like you get 
when you•re startled.' He aa.ya tha.t he baa this nery time he 
has stolen a oar., He aa.ya he never thillka ot oonaequenoea· at the 
time he does the deed. He got into the oar and droTe to the girl'• 
house but she 1ras gone. He knew ot a hoclcy-tonk where she uaua.11)" 
hung a.roun:l a?ld he started there. On the way, he stopped to get 
gu and picked up a oouple of hitoh-hikers, one of wham recognized 
the car and when they reached the honk:ytollk called the polioe. · The 
patient wu arrested shortly therea.i'ter and turned over to the 
M.P.• 

In his original report on 24 September· 1945, Dr •. Malloy reached 
these.oonclusiona'with regard to a.ocuseda 

"He strikes me a.a a young man who has been rather torn by 
inconsistent training and by disoontent with himself, and by 
periodic spells of moodiness eapeoia.lly in recent montha. In 
view of this, I feel that if it is at all possible, he should 
either be placed in an army psychiatric hospital for treatment 
or his personality disorder, or he should be returned to civilian 
life with the least possible stigma attached to him. I do not knmr 
how successful treatments might prove to be or how protracted, but 
to some extent I aha.re hia cowain•·a feeling that unless he ca.n build 
a better personality structure, his return to oivilian life might 
oontinue some of his poor adjustment.•· 1 

Thia was supplemented by the following letter to Mr. Eldrilige dated Ootooer 
3, 19451 

"Your telegram arrived today. 
"Your question about Lieut. Swans' capacity to keep trom 

doing wrong on August 27, 1945 and on th~ da.te I examined him 1a 
a. Tery diffioult question to answer. 

11 In the a.batra.ct, so far as intellectual perception 1a con
cerned I feel that we may a.uume th&t he had oapacity- to know 
what he wa.a doing (unless h~ was intoxioated at the time) a?ld to 
know if the thing he 1r&8 doing wa.a right or wrong. Thia 110 uld 
answer the usual legal .question about 'insanity.• In the concrete, 
however, I thillk that auch queationa a.re not &nBlfered by 'ye•'· or 
•no.• I thillk that these matters are not •all or none•, 'black 
or white,' mattera but that they inV9lTe degrees of awareneaa alld 
degreos ot strength. of various iJnpubea (often with 1uboonaoiou1 · 
elements) and degresa of aelf..oontrol. Thua, I feel that there are 
degrees of responsibility for actions. I believe that Lieut. Swan~ 
during the last eight or ten montha • ha.a been under various inner 
strains which have inoreased the strength of his impulus am lowered 
the strength of his self-control., ~e result is a lessened ca.pa.city 
to a.void some wrong a.eta. 
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11 He is not insane in the legal sense but he is not properly 
considered as fully responsible for some wrong acts a.a would be a 
stable person, little affeoted by subconscious elements, who calmly 
considers and plans his actions. 11 

5. For the prosecution in rebuttal. 

IJ.eutenant Colonel Robert c. Anderson, Medical Corps, School of 
Aviation Medioin.e, whose qualification as e.n expert in the field of neuro• 
psychiatry was admitted by the defense (R. ~), testified that he had recently 
examined the accused ani that his diagnosis was 11psyehopathic personality" 
(R. 9-10). In his opinion, while the a.ocused does not learn from or through 
experience and has defective judgment "as gue.ged by recognized standards• 
(R. 14), accused is a.n individual of average intelligence and has the mental 
capacity to know the difference between right and wrong, to adhere to the 
right, ani to cooperate in his defense (R. 9-10). 

6. The record conclusively establishes that, as charged, accused did, 
at Waco, Texas, on 27 August 1945, wrongfully take and use a Pontiac sedan, 
the property of Mr. George Barber, of a value of more than $50.00, without 
Mr. Barber's consent. His action, therefore, is an offense under .Article 
of War 96 (CM 239778, Aquino, 25 B.R. 267). 

The defense sought to avoid punishment on the suggested theory that 
accused was not mentally responsible for·his misconduct. No evidence was 
offered in support of this contention, the defense relying solely on an un
sworn state~ent by accused, read to the court by one of ·his counsel, to 
whioh were attached reports ma.de by two psychiatrists whose conclusions were 
to a large extent dependent upon information furnished them, of which they had 
no persona.l knowledge. An unsworn statement is not evidence, but is to be 
given such consideration as the court deems warranted (par. 76, MCM 1928). 
Carta.inly statements by third persons attaehed to such an unsworn statement, 
even under a strained interpretation of the liberal rules allowing an unsworn 
statement to be made by a.n accused, do not attain the dignity of evidence. 
The court was not required to give acy more weight to the reports attached to 
the unsworn statement than to the statement itself. Neither psychiatrist 
was called as a witness by the defense, and, consequently, no opportunity 
was afforded the prosecution or.the court to inquire into.the accuracy of 
their conclusions. But even if the reports a.re given evidentiaryweight, 
there is nothing in them which induces the belief and certainly nothing which 
compels a finding that accused is mentally incapable of distinguishing between 
right and wrong and of adhering to the right. Opposed to the guarded views 
as to accused's mental responsibility from a legal viewpoint, contained in 
these reports, is the positive testimony in rebuttal of Lieutenant Colonel 
Anderson, whose qualifications as an expert in psychiatric fields were admitted 
by the defense, that accused, although possessed of-a psychopathic personality, 
could distinguish between right and wrong and oould adhere to the right. Even 
accepting as evidence the state~ents offered by the accused, the picture, as 
presented, is that of a young man of psychop~thic personality but of average 
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intelligenoe, who, not learning from experience, does not hesitate to in
dulge in illegal aotivities in order to gratify his momenta.rywhims or to 
accomplish his immediate purposes, regardless of the consequences of his 
acts or the danger of punishment entailed by their commission. S'llch a 
state of mind does not constitute a psychosis nor does it render the of
fender un.amenable to law or immune to punishment (par. 4d,, TB MED 201, 1 
Oct 1945). By its findings the court concluded that the-defense failed to 
overcome the presumption of sanity which exists until a reasonable doubt 
has been raised by the defense or the prosecution (par. 63, MCM, 1928, par. 
2b, TB MED 201, supra). The Board of Review concurs in that conclusion 
and holds that the reoord of trial is legally sufficient to show that ac
bused was mentally res~onsible for t~e offense of which he was found guilty. 

7. A combined recommendation and plea far clemency was made to the 
reviewing authority by the personnel of the prosecution and the defense a.Irl 
by seven of the nine members of the court. This plea or recommendation was 
based on accused's excellent combat record, the failure of the military au
thorities to give him an appropriate duty assignment, the conclusion of the 
psychiatrists that he is a constitutional psyohopathwho cannot learn by 
experience, even when punishment results from his actions, and by the lack 
of knowledge by the signers of .the provisions of TB Ml:D 201, issued by the 
War Department shortly before the trial, whioh empowers a. court-martial in 
fixing a sentence to talce into consideration e:ny mental defect from which 
the accused may be suffering (par. 2d)~ The reviewing authority, _in a.pprorlng 
the sentence, remitted the confinement. 

8. Consideration has been given to oral argument made to the Board of 
Review by Mr. John S. Eldridge, 'oivilian counsel for accused, at a special 
hearing on 6 November 1945. 

9. Wa.r Department records show that this officer is 23 years and 3 
months of age, is married and has one child. (In his unsworn statement he 
declared that he now has two children.)· He attended high school for three 
years and was employed i~ an airplane factory during the sunnner of 1942. 
He entered the military servioe on 22 October 1942 as an enlisted ma.zi., 
later transferred to the aviation cadet program, completed his pilot training, 
and was commissioned a second lieutenant on 8 December 1943. In April,1944 
he was transferred to the European Theater of Operations and served in combat 
until August 1944. Upon his return to the United States he was assigned to 
the Eastern Flying Training Command, from which he was later transferred to 
the Central Instructor Sohool, P.andolph Field, Texas. On 6 January 1945 he 
was eliminated from the Basic Single Engine Instructors Course for failure to 
maintain normal progress •. He was awarded the Distinguished Flying Cross and 
the Air Medal with three Oak Leaf Clusters. He was promoted to first lieu
tenant, 10 July 1944. He was twice tried and convicted by a general court-martial, 
as detailed in paragraph two of this opinion.
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10. The oourt was legally constituted and had jurisdiction over the 
accused and of the offense~ No errors injuriously affecting the substantial 
rights of the accused were committed b~r the court during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient to 
support the findings and the sentence and to warrant confirmation of the sen
tence. Dismissal is a.uthori-zed upon conviction of a violation of Article of 
War 96. 

·~~ Judge Advooa.te 

_......v/4~_._.... tf .... .... __ Judge Advocate..... t"a.y__,..._............_ /[(.,,_,=u. d,_:!;<""- •. 

_ ......"cv-J W 
l 
. u/4fi.........,___________.....·----,_A,.___• Judge Advooa.te 
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SPJGK - CK 292432 lat Ind 

Bl ,&SF, JA,GO, Wuhington 25, D. C. J~N 15 lWi 
TOI The Secretary ot Wa.r 

1. Pursuant to ExecutiTe Order No. 9556, dated May 26, 1945, there 
are transmitted herewith tor your action the record ot trial and the opinion 
ot the Boa.rd ot Re'fi• in the case ot First Lieutenant John L. Swan 
(0-819201), .Air Corps. 

2. Upon trial by general court-martia.l this officer pleaded not guilt;r 
to and wa.a found guilty ot wrongfully taking and udng an automobile without 
the consent ot the owner at Waco, Texas, on or about 27 .A.uguat 1945, in 
violation ot Article ot War 96. · Erldence was introduced ot two prior oon
Tiotions by general court-martial, one on 13 January 1945 of being druDlc 
and disorderly on 25.December 1944 in a public place in violation of Article 
of War 96, for whic.h he wu sentenced to forfeit $75 of his pay per month 
tor six months, and the other on 24 April 1945 of being drunk in station 
and ·or making a false official statement on 29 March 1945, for which he was 
sentenced to dismissal and total forfeitures. The latter sentence was com
muted by the confirming authority to forfeiture of $75 ot his pay per month 
for six months. In the present case he was sentenced to be dismissed the. 
service~ to forfeit all pay and allowances due or to become due, and to be 
confined at ha.rd labor for one year. Seven of the nine member• of the court 
joined the defense counsel, assistant defense counsel, trial judge a.d~ca.te, 
and a.asistant trial judge adTocate in recommending clemency. The review
ing authority approved the sentence but remitted the confinement and tor
warded the record ot trial for action under .A.rticle of War 48. 

3. A SWIJD.arY of the evidence may be found in the accomp9.llYing opinion 
of the Board ot Review. I concur in the opinion ot the Board that the reoorc! 
of tri&l' is legally sufficient to support the filld.ings and sentence a.a ap
proved by the reviewing &uthority and to warrant oonfirma.tion of the sen
tenoe. 

On 27 August 1945. the owner of a Pontiao sedan, of a 'Value ot 
more than fifty dollars, left it on IL street in Wa.oo, Tex&s, while he 
went into a grocery store. Upon emerging a few minutes later he f'oUDd the 
oar missing. .A. neighbor ot the owner, to whom the owner had reported the 
loss, reoognized the oar as it wu being driven into IL filling station b;y 
the aocu.sed aild had the police notified. Accused wa.a arrested and the oar 
was returned to its owner within a half hour after he diaooTered its loss. 
No permission had been given accused to use the oar. Accused offered no. 
evidenoe ·to otf'H°' this oonTinoing proof of his guilt, but elected 'to have 
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one or bis counsel read an unsworn statement signed by him. This statement 
purported to contain a sketoh of a.ccused's lite and a. part ot his family 
history, apparently tor the purpose ot laying the basis tor a. def8llSe or 
mental irresponsibility. Attached to this unsworn statement were reports· 
frOlll two ciTilia.n psyohiatriats, wllo classified aooused as a constitutional 
psychopath. a.nd, without contending that a psyohosis existed, expressed some 
uncertainty a.a to his responsibility tor his criminal actiTities from a 
medical viewpoint. Neither psychiatrist was offered a.a a witness. In 
rebuttal a.n officer of the Medical Corps, assigned to the ATiation School 
of Medicine, whose qualification.a in the field ot psychiatry were admitted 
by the defense, testified tha.t while he classified accused as a. constitutional 
psychopath, accused we.a able to distinguish between right a.nd wrong and to ad
here to the right. · 

This is the third time within less than a year that a.ccus ed ha.a 
been tried and convicted by a general court-martial. In a.ddition the Staff 
Judge Advocate iv. his review stated that on 30 June 1945 he received punish
ment under Article of Wa.r 104 for,•a.ttempting to hitch-hike a.nd throwing 
rooks at passing automobiles," and that as a result on 14 August 1945 he 
"met" a Reclassification Board, which reconnnended that he be separated from 
the service "by discharge without specification a.a to the character thereof." 
Not only is there no proof that accused is suffering from a.ny mental illness. 
which excuses his misconduct, but the report of his physical examination on 
27 October 1943 • which forms a :ra rt of his official 201 file in the Office 
of The Adjutant General, shows that, contrary to the intimations i,.n his unsworn 
statement, he dehied on that date the ·existence of•••• phobias, anxiety 
trends. irritability, apathy, elation, depression, sensory disturbances 
,•••," and declared that his family history wa.s negative. In addition, a.t 
the request or civilian counsel for the accused. Mr. Johns. Eldridge, to 
whom I gave a special hearing on 28 November 1945. the record of trial and 
a booklet contail:,dng accused's unsworn statement and the reports from the 
two civilia.n psychiatrists who examined accused were submitted to the 
Neurops7chiatry Division, Surgeon General's Office. The conclusion reached 
by that DiTision, as will appear from the report which ha.a been attached to 
the record, is that while accused is "an indiTidua.1 with defective judgment, 
who is impulsive, aota spontaneously with impaired judgment and without 
thought ot consequence,• he is •not different from man7who although 
defective a.re required to carry the.burden ot responsibility tor their 
acts, nor from the majority of offend.era,• and •it would be difficult to 
conclude that he had an irrestible impulse which caused him to do the a.ct 
with which he is cha.rged. • Accused has clearly demonstrated that he ha.a 
no appreciation of his obligations and is not worthy ot continuing a.a an 
officer in the Army ot the United States. Within three months after having 
been afforded a second chance by the action of the confirming authority 
in commuting a sentence of dismissal and total forfeitures to forfeiture 
ot J75 of his pay per month for six months, he oommi tted the offense of 
which he was conTicted in the preaent ease. Accused participated in 31 
combat missions and was awarded the Distinguished Flying Cross and Air Medal 
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with three oluatera. bu\ despite this excellent com.bat record, in view ot 
bia repeated misconduct. I recommend that the aentenoe be oontirmed bu1J 
tha.t the forfeitures be remitted. and that the aentenoe e.a thus modified ' 
be oarried into exeoution. 

4. Consideration·has been given to a combined plea and· reoo:mmenda.tion 
for clemenoy to the reviewing a.uthority by the ,personnel of the proseoution 
and the defense and seven of the nine members of the gener,al oourt-JD&rtial. 
a.nd to the oral argument; ma.de before the Board ot Review by oiTilian oounael 
for 'the defense. Mr. John s. Eldridge. on 6 NoT8111.ber 1945. 

5. Inolosed ia a form ot action designed to oa?T7 into exeoution tu 
foregoing :\"80o:mmemation. should it with your approval. 

2' Inola THOMAS H. GRED 
1. Record ot trial Mljor General 
2. Form-of a.ction The Judge Advocate General 

( Sentence as approved b.r reviewing author!ty' confirmed tut the f'or.teitures 
. are remitted. GCMO 24, 25 Jan 1946). . . 
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WAR DEPARTMENT (201) 
Anriy' Ser'fice Forces 

In the O.ffi.~e of The Judge AdTOCate General 
! Washington., D.c. 

SPJGN-CM :82466 

UNITED STATES ) TWENTIETH Am FORCE 
) . 

v. ) Trial by- G.C.M., comened at 
) APO 11334, 26-'Zl September 

First Lieutenant HARRY A. ) 1945. Dismissal. 
YOUNG (0-570891), Air Corps. · ) 

OPINION of the BOARD OF REVIffl 

LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 


1. The Board of Review has exam.1 ned the record of trial 1n the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the !ollonng Charges and Specifi 
cations: · 

CHARGE I: Violation o:t the 96th Article of War • 

. 


Specification: In that First Lieutenant Harry A. Young, 
Headquarters, 19th Bombardment. Group, did, at Guam, 
Marianas Islands, on or about 14 August 1945, wrong
fully drink: intoxicating liquor nth Private First 
Class ,Ernest L. Stanley, an enlisted man. 

CHARGE II: Violation of the 93rd Article of War~ 

Specification:· In that First Lieutenant. Harr.r .&.. Young, 
Headquarters, 19th Bombardment Group, did, 1n con
junction with Private First Class Ernest L. Stanley, 
.30th Bombardment Squadron, 19th Bombardment Group, 
at Guam, Marianas Islands., on or about 14 August 1945, 
feloniously take, steal, am carry awq one J.gf'a camera, 
value about $25.00, one camera filter, value about 
$1-50., six quarts o! whiskey, value alx>ut $9.00, one 
foot locker, of' some value, one navigator stop watch 
and case, value about $14.25, and about $195.00, law
!ul money of' the United States, the property o:t First 
Lieutenant Malcolm o. Wooldridge • . 
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The accused pleaded not guilty to, and was found guilty o!, both Charges 
and the Specifications thereunder. He was sentenced to be dismissed 
the service, to forfeit all~ and allowances due or to become due, 
and to be confined at such place as the reviewing authority might direct 
for one year. The reviewing authority approved only so much of the sen
tence as provides !or dismissal and !onrarded the record of trial !or 
action under Article o! War 48. 

3. The evidence for the prosecution shows that, a!ter arriving 
at APO 334, North Field, Guam, the accused and Private First Class 
Ernest L. Stanley became acquainted with. one another. Soon their 
friendship transcended their respectiTe dutie~ at the motor pool-and 
extended to social matters. After seeing the accused on the morning 
of 14 .A.ugust 1945, Stanley, early on the· afternoon of the same day, 
set out to purchase some whiskey. Stanley's .:f1rst port of call was 
the quonset but occupied by First Lieutenant Malcolm G. Wooldridge, llho 
was about to depart on a mission. Lieutenant Wooldridge had several 
bottles of whiskey in bis footlocker, all of which were clear:cy visible 
to Stanley, but, upon being solicited, refused. to sell a.rq•. Persisting 
in his mission, Stanley proceeded to the officers club and inquired of 

. another officer whether he knew where whiskey could be purchased. The 

officer replied that "he did but it would cost ;2.5.00 a quart.• · The 

price being satisfacto17 to Stanley, a sale was consummated. Bearing 

bis prize, he immediately joined the accused at the latter's quarters 

(R. 6-7, 18-19, 31J Pros. Ex:. l). 


The period between 2:00 to 4:00 p.m. was spent by them in 
"drinking the whiskey and shooting the bull• (R. 8). About a third 
of the contents of the bottle were consumed. b;r them on a •fi..rty-fi:f'tyt' 
bHis (R• .'.30-.'.31). At the last hour Stanley ,rent to the mess hall, · 
obtained a sandwich, a~d retumed to the accused's quarters. At about 
SzOO_or S:1S p.m. the accused, after lending his jeep to Printe (then 
Corporal) _Ira c. Smith, said to Stanley, "Let's you and I get a truck 
out o! the motor pool and go down on the island * * * ~ know some 
~ti.Tes down there don•tyou?• Stanley1sanswer being in the affirma
tive, the;r boarded a truck and started their proposed journey but, as 
a preBro1naey thereto,. they' stopped at the o:f'ficers club to buy four 
bottles of beer. Two o! these were consumed· by Stanley and one by 
the accused in the course of their drive. The accused also refreshed 
himself rlth one or two drinks from the bottle o! whiskey (R. 8-9, 20, 
28-30). .· 

In about forty-five minutes he· brought the truck to a halt be-· 
:tore the home of •a lady by the name of Beatrice," who was Stan1ey•s 
laundress. She happened to be out, having •gone down to put on a noor 
show•. Continuing .f'or another ten miles., the accused reached the house 
of another ·native wOman who had once been Stan1ey•s ls.undress. Stanley 
went inside alone, requested her to wash some clothes for himsel!' and 
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the accused, and obtained l'lritten invitations !or both fran her !or a 
party scheduled tor the following dq (R. 8-9, 20, 27). . 

Having thus disposed of their. laundry problem, the accused 
and Stanley commenced their return trip to the motor pool. As they 
were riding along, the accused inquired whether Staru.ey 1tlmew ~re 
we could get sane 1'iliskey." Stacl.e;y said, •Yes, n and Wormed the 
accused about the·contents ot Lieutenant Wooldridge•s f<;>otlocker 
(R. 91 30). About ?145 p.m., they returned to the mot.OJ;' pool' and 
w.1 thin the next five or ten :minutes nexchanged the truck for a jeep." 
As 'they compl~ted this maneuver, a gasoline truck passed oy at an ex
cessive rate of speed. The a.c~used immediatel.3" declared, nwe 1'ill. 
.follO'W him an:i see what his rush 1s11 (R. 9). Setting out in pursuit, 
they, in another f'ive or ten minutes, overtook the truck and can
pelled_it to stop near the 93rd BCXll.bardmen.t Squadron Mess Hall. Ad
dressing himself to the driver, the accused reprimanded him for speed
ing and warned him to •take better care of his equipment or it wouldn•t 
lastn (R. 10, 22). 

"· At the conclusion of this admonition the accused permitted 
the gasoline truck to continue its w~, and he and Stanley proceeded 
directly to Lieutenant Wooldridge 1s hut, arriving there about 8100 
or 8:15 p.m. Staru.e,- went inside, examined the premises, and report
ed back to the accused tha-1;. no one was present. The accused there
upon instructed Stanley to, "Go ahead, and gat the footloclrer.• 
"mien Stanley expressed some doubt by stating tha.t, -:r don't lmow 
whether I should or not," the accused repeated his request. This 
time there 1ra.S compliance. The ~ootlocker was placed aboard, and 
the jeep was driven to stanley•s •shack in back of the motor pool.rt 
At the accused's direction the lock on the :tootloclrer was removed by 
stanlq with an axe. The loot which was thus made available to them 
consisted or six quarts of whiskey., an Ag!a camera, a camera filter, 
a hunting kni!e, sane T-:-shirts, sane handkerchief's, a stop watch, and 
a 'fl3l.l.et containing $195.00 in cash. The values of the whiskey., the 
camera, the filter, and the stop watch were respectively $9.00, $25.00,
$1.,o, and $14.25. The footlocker was of some value in an undetermined 
amount (R. 10-121 23, 31; Pros. Exs. l, 21 )). · 

The accused at first suggested. that nthe stuff'" be kept in 
the "shack," but, when Stanley objected, stated, "We will take it up 
to my quarters." .A.f'ter Stanle;y had laid claim to three quarts: Gt 
whisker., the footlocker was reloaded on the jeep and conveyed to the 
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accused ts hut. There the loot was divided. The accused gave Stanley 
$100.00 and retained $95.00 and all of the·remaining items. The 
T-shirts., handkerchiefs., and six quarts of l'lhiskey were placed in the 
accused's clothes closet., and the camera and the hunting knife under 
the mattress of his bed. Yihen ihe caching of the various articles had 
been canpleted., the accused announced that., •rwe ldll go get some beer 
[at the officers clu!?,7 end then go dump the footlocker" (R. ll-13., 
23). . 

Once at the club he st~d for ttaeywhere .from thirty minutes 
to an hour." In. the meantime Stanley., waiting outside., was !lpproached 
by Smith 19ho drove up in the accusedts jeep. Smith immediately wanted 
to know l'lhat wa.s in the other jeep. Yihen Stanley said., 11sane hot stuff," 
Smith offered to help "get rid of it." Upon leaving the club the ac
cused rode back to the motor pool with Smith in one jeep, and Stanley 
proceeded to the same destination in the other. When they were to
gether again., the accused said to Stanley, "You go with Smith, he is . 
going to burn the footlocker. 11 Following instructions., Stanley rode 
with Smith to the banb dump area and watched while the footlocker was 
11saturated" with gasoline., set afire,· and pushed "off a cliff."· Re
turning to the accused 1s hut, Stanley spent the rest of the night on 
the back porch (R. 13-14). 

The next dS¥ Stanley was summoned to the orderly roan tor 
questioning. Before leaving he notified the accused of this new 
developnent and in anticipation of a "~h3.kedown" turned over $90.00 
to him for safekeeping (R. 14-151 27). At the orderly rocvn a Captain 
Oliveri., in the presence of Lieutenant Wooldridge and several othere., 
asked Stanley where he. had been the previous night, how much money-
he had., and 'Whether he was willing to permit a search of his quartel's. 
No objection being of!ered by Stanley., his "shack" was visited and 
examined. Of course none of the missing articles were found (R. lS). 

• On 16 August 1945 'stanley was again interrogated., this time 
by a Major SUllivan. Stanley was told that there was proof that he 
had the footlocker and was directed to return it at once. After de-. 
liberating brie.t'J.y., he called Captain Oliveri and said, nr think I 
can get most of this stuff back if you will give me a chance." The 
opportunity requested was granted. Stanley innnediately went to the 
accused., acquainted him 'With 1twhat had happened.," and expressed an 
intention to make restitution. The accused thereupon turned over 
$185 in cash a.'ld four quarts of whiskey and stated that the camera 
and the knife .were in the tr.uck. All of these items were delivered 
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to the orderly roan. ()le quart of whiskey had been presented to Snith 
and another had been consU.'lled by Stanley (R. 15-17, 'Zl). 

A full confession, implicating the accused, was made by 
Stanley on 26 August 1945 (R. 15, 17-18). Second Lieutenant William 
H. Moore, Assistant Legal Officer of the 314th Bombardment Wing, ac
companied by two other officers, promptly searched the ~cused•s 
quarters at about 2:00 p.m. Under the accused 1s mattress a camera 
filter was discovered (R. 32-33; Pros. Ex. 3).· The accused admitted 
tr.at this camera attachment was not 'his and "intimated he didn•t know 
it was there" (R. 35). 

4. ill of the evidence adduced by the defense, including the 
testimony of the accused, was directed toward the establishment of an 
alibi. First Lieutenant Pickens c. Talley testified that he had been 
talking and drinking with the accused at the officers club on the 
night of 14 August 1945. The exact time could not be fixed by Lieu
tenant Talley., "except that it was after seven o 1clock11 (R. 36-37). 
Major Brooke s. Harper had also engaged the accused in conversation 
at the club that night and was "reasonably sure it was somewhere be
tween 2030 and 2100 hours" (R. 37; Def. Ex. A). First Lieutenant 
Vincent J. Pellicani, the accused•s roommate, had been in his quarters 
at between 4130 and 5:15 p.m. on 14 August 1945 and did "not recall 
seeing him there.n Stanley., too, was absent. ia,ter that night at 
about 9 aOO p.m. Lieutenant Pellicani had talked to the accused for a 
few minutes ttabout him going home and going to bed." When Lieutenant 
.Pellicani returned to his quarters at about 4:00 a.m • ., the· accused 
was 1n bed. No one was out on the porch (R. 37-42). While in the 
guardhouse., Stanley had sent 'WOrd that he would like to see the ac
cused. To. Lieutenant Pellicani the accused remarked that "he didn•t 
know whether it would be wise or not.,n because he "didntt know about 
the policy of an officer visiting and fsii} enlisted man in the guard
house, or whether stanley really wanted to see him" (R. 43-45). 

The last witness for the defense., other than the.accused, 
was Staff Sergeant Cecil o. Bell. At 6130 p.m. on the evening of 
14 August 1945 he had observed the accused entering his quarters. 
A.fter returning fran a "show" at approximately 9 :25 p.m• ., Bell 
again visited the accused rs roan and saw him nasleep" in bed (R. 46
54). J3ell remembered the incident because that same night a "shoot
ing took place. n When asked to give a brief swmnary of the movie 
which he had attended., he asserted that., "It was about a bunch of 
outlaws that robbed a train and bank. Roy Rogers and some lawmen 
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tried to catch them'' (R. 53-55) • 

.After being ap:i;rized of his rights relative to testifying 
or remaining silent, the accused took the stand on hie own behal!• 
With reference to the charge that he had ta.ken Lieutenant Wooldridge ts 
footlocker and disposed of its contents he stated,· ~That is not the 
truth" (R. 581 851 99). He summarized his activitie1S on l4 .August 
1945 as f'ollowss · 

"The afternoon was a routine afternoon. I am 
alweys at the motor pool. It I· am not in the 
close vicinity where I can be-called, I always 
leave ward 'fdlere I can be located. I had nothing 
to drink the afternoon of the 14th nth Private 
Stanley• That will take care. of the afternoon. 
The trip dawn the island was my own idea and not 
Private Stanley•s. He wanted to go along so I 
let him ride. I went dom to check on the laundry 
but as I passed by the house where I leave my 
laundr;r; I didn't see aey lights on so I didn•t 
even stop. As near as I can remember that was 
around tive-i'itteen or five-twenty, and it was 
a quick tr~p. I drove right at the speed limit, 
1n fact, it was a little over the speed limit. 
I took the vehicle to test it out to find out 
what shape it was in. We rolled along right at 
35 miles per hour. We were not gone one and a 
halt or two hours. we were back at the motor 
pool around six-thirty• .I was around the motor 
pool just a few minutes and then I went to the 
mess hall. I ate and then went to the officers 
club at approximately seven-fifteen. I did not 
leave the officers club until 9s05. I ma.de the 
remark to Lieutenant Pellacani that I was going 
home to eo to bed11 (R. 58, 77..1'/9, 95-97). 

Stanley had accompanied the accused, because, "That is another 
one of his tricks to take a trip like that rather than work" (R. 63). 
Two stops had been made in the course_ of their trip, and on the _second 
the accused had received a written invitation to a celebration to be 
held the following night. In accounting for the invitation tM,1""' accused 
stated that, "I have never been to a native occasion 'With Private Stanley. 
The w~ he makes the other things up, I think· he thought if he could in- · 
volve me further he could get out of it" (R. 59, 64). The accused "had 
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no intentions" of attending the celebration (R. 65). After. arriving 
at the officers club between 7:00 and 7:15 p.m., he had conversed w.i.th 
Lieutenant Talley, Lieutenant Pellicani, Major Harper, and a Captain 
Lofthouse (R. 60, 68-69). The accused did not leave the club until , 
9:05 p.m. He "didn•t even go out to relieve £'hi:£i/ self .11 He was sound 
asleep by 9:25. His room had "never been very private," and it was pos
sible for someone to enter and place the filter under his mattress. 
Prior to the search 'Which revealed its presence he had never seen the 
filter (R. 61-63, 82, 94). · 

He and Stanley had halted a speeding gasoline truck near the • 
993rd Mess Hall," but the incident had occurred before 5;00 p.m. He 
was reasonably certain of the hour, for, after charges were brought 
against him, his •thoughts had dea1t very strongly upon these pointsn 
(R. 67, 76-77, 84). Although he had not participated in the looting 
of Lieutenant Wooldridge rs footlocker, the items removed fran it had 
been shown to him by Stanley on 16 August before their delivery to the 
orderly room. ·stanley had then admitted taking them and had added · 
that nthey had caught him and he was returning the stuff. n The reason 
for this confession was the hope of procuring the accused•s help (R. 70). 
Stanley "was a good worker but he couldn 1t be trusted" (R. 72). "Lieu
tenant Colonel Wilson knew of a case in Great Bend, Kansas between this 
Frivate Stanley and an officer, and Private Stanley felt that by involv
ing an officer he could' get out of it" (R. 86). After being implicated 
by Stanley, the accused, though initie.lly ttstunned, n and hesitant, 
nevertheless visited him at the guardhouse and lent him two dollars. 
The accused explained that "I was requested by the man for enough money 
for a haircut and stBlilps. If you see a hungry dog, you very often feed 

· them don rt you. I do. I had no use for the man, but I am still human" 
(R. 921! 99-100). The accused had on occasion ntaken a drink of beer 

nth LStanlei/ but not 1vhiskeyn (R. 89). . 
. . 

5. The prosecution called several witnesses in rebuttal. Tech

nical Sergeant Earl A. Vogel and Corporal Louis 'J. ·Vincente, who were 

in the gasoline truck stopped by the accused and Stanley on 14 August 

1945, fixed .the time of the occurrence at between 7r45 and 8:30 p.m. 

(R. 102-104, 106, llJ-116). First Lieutenant R.cy- H. Jones described 

the weather on 14 August 1945 at Base Weather st·ation, Number 7-42, 

as overcast and cloudy but not enough to affect visibility. He con

ceded, however, that conditions elsewhere on the island could have 

been material~ different. Sunset on that d.cy-·was at 6:43 p.m. 

(R•.110-lll) • 
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Corporal Sam J. Brocatto, the projectionist at the movie 

theater, did not remember whether there were one or two shows on the 

night or 14 August 1945. If' there was only one, it began at 8:00 

p.m. If there were two, the .first commenced at 7100 p.m. (R. ll2
ll3). . 


Private First Class John R., Hook, 'Ydlo was on military 

police duty on 14 August 1945, had checked his records and .foun:l 

that Smith and Stanley had come through the "main MP gate11 in a jeep 

at abO\It; 10al5 p.m. (R. ll7-120). First Lieutenant Bernard .Bugg, 

the last witness .for the prosecution on rebuttal, had gone down to 

the motor pool section that night about 12:15 a.m. to investigate a 

shooting. While there he had seen Stanley standing by a jeep some 

thirty' .feet from .the accused• s quarters (R. l2'rl2.3). 


6. Two witnesses were called by the court. The f'irst, ,mo 

was Smith, ·testified that he was drunk on l4 August 1945 and could 

recall ·nothing· that had happened after 8 tOO p.m. (R. 124-129). The 

memory of the second witness, Private First Class George c. Ard, a 

dispatcher· at the motor pool, was also hazy as to the events of that 


. night. l!e'fild recall, however, that Sta.ff Sergeant Bell visited the 
accused•s quarters at about 7aOO p.m. Bell had returned in a minute 
or two and remarked to .Ard that the accused was asleep (R. 130-136). 

_ 7. The Specification of Charge I alleges th.at the accused did, 
non or about l4 August 1945, wrongfully drink intoxicating liquor 
ldth Pl'iv_ate F:irst C~s Ernest· L. Stanley, an enlisted man.11 This 
offense was laid under Article of war 96. The Specification of Charge 
II alleges that the accused did, •in conjunction 1dth Private First 
Class Ernest L. Stanleyn. on the same dq tt.feloniously take, steal, 
and carry awa.y- one Agta camera, value about $25.001 one camera filter, 
value about $1.50, six quarts of whiskey, value about $9.00, one foot 
locker, of some value, one navigator stop 1'8.tch and case, value about 
$14.25, and about $195.00, ln:f'ul money of the United states, the 
property ot First Lieutenant Malcolm G. Wooldridge." This was set 
forth as a violation ot Article of War 93. 

The evidence adduced b;r the prosecution consists largely 
of the testimony of Private First Class Ernest L. Stanley, the ac-:
cused•s alleged accanplice. Indeed, without Stanley the prosecution 
could not possibly have made out even a prima f!:2!! case. Since l'_lis 
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story- was sharply at variance with that or the accused, the issue be

fare the trial court was almost entirely one of' credibility, as modi

fied by the admonition contained in the Manual for Courts-Martial, 

1928,, paragraph 124, that: · · 


"A conviction mq be based on the uncorroborated· 
testimoey of' an accomplice, but such testimoey is of 
doubtful integrity and is to be considered lti.th great 
caution." ' 

The trial court ha.ving observed· and heard the witnesses, its 

findings are of course entitled to great weight and should not be light

ly disturbed•. A meticulous examination of the record not only .falls to 

reveal any sound reason :tor overturning the considered determination of' 

the trial court but yields ample and convincing support for the judg

ment rendered. The s tor;y narrated by Stanley was free from contr~- · 

diction and inconsistency, and it v;as corroborated in sme degree by 

the discovery of' the camera filter under the accused•s mattress and by 

the testimony of' Private First Class John R. Hook to the etfect that 

a jeep bearing Stanlet and Smith had passed through the "main MP gate• 

at 10:15 p.m. on the night of' 14 August 1945. 


The accused's account, on the other hand., has been demon

strated by impartial. witnesses to be false in substantial part. His 

defense was, one of alibi and rested upon the contention that he was 

continuously at the of".ficers club from approximately 7100 to 9105 

p.m•. This version ran squarely afoul of' Stanley-ts testimon;r that 

the accused had not gone to the club until af'ter stopping a speeding 

gasoline truck at about 8100 p.m. and immediately thereaf'ter stealing 

Lieutenant Woolridge •s footlocker. To avoid the obvious inconsistency 

between these two divergent stories the accused insisted that the truck 


· had been halted be.f'ore 5100 p.m•. If this 'W8re indeed the !act, be might 

well_have been at the club between 7100 and 9105 p.m., and hi:s alibi 

would be impregnable. But unf~tunately for him the clearly unprejudiced 


, and objective testimoey of' Technical Sergeant Vogel and Corporal Vincente, 
who were riding in the truck in question, set the time of' their encounter 
with him at between 7145 and 8:.30 p.m. and thus fully corroborated Stanley. 

· Since there is no reason to doubt the .veracity o.f' Vogel and Vincente, . 
the conclusion follows that the accused has faJ.sified the tacts. The 
accused's visit and lo~ of money to Stanley after being -implicated by 
him was also con:iuot of' a questionable nature hardly consistent with 
innocence. The contention of' the accused that •I had no use :for the 
man, but' I am still human" sounds more specious than sincere. Both 
Specifications and Charges have been sustained beyond a reasonable 
doubt. 
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8. The accused, who is divorced, is about 38 years old. A.f'ter 
canpleting two years o£ high school, he attended Goodyear Extension 
College and Denver University Canmercial School for periods o£ one 
year each. ~etween March, 1935, and February, 1942, he was employed 
by various firms as a clerk, a serviceman, a salesman, a shop foreman, 
and a warehouseman. He entered the Army as an enlisted man on 4 April 
1942 and continued in that capacity until 9 December 1942 when he was 
canmissioned a second lieutenant. Af'ter serving overseas in North 
A!rica, he was pranoted to first lieutenant on l Mey 1944. At the 
time o£ the offenses discussed above he was stationed in Guam. 

9. The court was legally constitute~. No errors injuriously . 
affecting the substantial rights o£ the accused were committed during 
the trial. In the opinion o£ the Board o£ Review the record o£ trial 
is legally sufficient to sustain the findings and the sentence and to 
warrant confirmation thereof. Dismissal is auth~ized upon conviction 
of a violation or either Article o£ War 93 or Article or lfar 96. 

Judge Advocate. 

Judge Advocate. 
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SPJGN -cM 292466 1st Ind. JAN 11 H46Hq ASF, JAGO, Washington 25, D.C. 
To I The Secretary of War. 

l. Pursuant to Executive Order No. 9556, ·dated 26 Mq 1945, 
there are transmitted herewith for your action the record or trial 

· and the opinion at the Board of Review in the case ·of First Lieutenant 
· Harry A. Young (0-570891), Air Corps. · 

2. Upon trial by·general court-martial this officer was found 

guilty of wrongfully drinking intoxicating liquor with an enlisted man, 

in violation of Article of War 96; and of feloniously taking, stealing, 

and carrying awcf:¥' one camera., one camera filter., six quarts of whiskey, 

one footlocker, one navigator s~op watch and case, and about $195 in 

currency, in violation of Article of War 93. He was sentenced to be 

dismissed the service, to forfeit all pay and allowances due or to be

come due., and to be confined at such place as the reviewing authority 

might direct for one year. The reviewing authority approved only so 

much of the sentence as provides for dismissal and forwarded the re

cord of trial for action under Article of war 48. 


J. A sumr.iary of the evidence may be found in the accompanying 

opinion of the Board of Review. I concur in the opinion of the Board 

that the record of trial is legally sufficient to support the findings 

and sentence as approved by the reviewing authority and to warrant con

firmation thereof. 


The accused spent several hours on the afternoon of 14· August 
1945 drinking whiskey-with an enlisted man named Ernest L. Stanley. After 
they had jointly consumed about one-third of a quart, they drove several 
miles to visit. two 11laundresses." Upon returning from this expedition 
the accused instigated and induced Stanley to remove a footlocker from 
the hut occupied by First Lieutenant Malcolm G. Wooldridge. The contents, 

· consisting of six quarts of "Whiskey., an Agfa cam~ra, a camera filter, a 
hunting knife, some T-Rhirts, some handkerchiefs, a stop watch, a wallet, 
and $195 in cash., were equally divided between the two confederates. 
These two serious offenses demonstrate the accused to be absolutely uri
worthy of further retention in the service. I accordingly recommend that 
the sentence as approved by the reviewing authority be confirmed and 

· ordered executed. · 

4. Inclosed is a form of action designed to carry into execution 

the foregoing reconunendation., it meet with yo · approval. 


2 Incls THOMAS H. GREEN 
1 - Record of trial -- .Major General 

I--~-~- Form_ of action. , The Judge Advocate General 
I • ~~-:·~--~~x-:;- · ·-·--.--r 

( Sentence as •PP.roved by' revi~-·aut~ority confirmed and ordered executed. 
~ 'Zl, 2S. Jan 19'6). . _.. . ·. . . · . r · · .· 
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A;rm.y Service Forces 


In the Office of The Judge Advocate General 

Washington 25> D. C. · (213) 

SPJGH - CM 292526 
;2 8 ~~ GV 1945 

UNITED STATES 	 ) WESTERN Fl.YING TRAINING OOJJMAND 
) .ARMY AIR FORCES 

v. 	 ) SANTA. ANA, CALIFORNIA 
) 

Second Lieutenant ALVAR a. ) Trial by G.C.M., convened at 
OQUIST · (0-887107), Air Corps. . ) Jlinster Field., California., 17 

) 	 October 1945. Itlsmissal, total 
forfeitures and confinement tor ~ three (.3) years. 

OPINION of the IDA.ED OF IEVIE11 
TAPPY, IECK, STERN and TffiVETHAN., Judge Advocates. 

l. The Board of Jeview has examined the record of trial in the 
case of the officer name4 above and submits this., its opinion, to 'lhe 
Judge Advocate General~ 

... 2. The accused was tried upon the following Charges and Specifi 
cationsi 

CHARGE It Violation of the 61st .Article of War. 

Specification:· In that Second Lieutenant Alvar C. Oquist., 
ilr ())rps, 3008th Army Air Forces Base Unit, did., with
out proper leave, absent himself .from Binnin~ General. 
Hospital, Van Nuys, California., 'While a patient there, 
attached unassigned., from about 20 August 1945 until 
apprehended at Reno, Nevada, about 12 September 1945. 

CHARGE !Ia Violation of the 96th .Article of war. 

Specification ll In that Second Lieutenant Alvar C. Oquist.,
* * *, did, at Las Vegas, Nevada., on or about 8 June 
1945, with intent to defraud,· wrongfully and unlaw.t'ull.y
make and utter to Yonte Oirlo, ])lcorporated, a certain 
check 1n words and figures as °follows., to witt 

9,4.-65 Las Vegas Office 9,4.-65 No. 
BANK OF NEV.A.DA 

Las Vegas, Nevada., June 8, 1945 
Pay- to the 

Order of MON'lE CARLO, INOORPORATED 1 $ 25 oo/ 
94-65 

Twenty- Fiva and no/100 ·4 

http:NEV.A.DA


Unable to locate at Las Vegas Offiat 9~65 
LVAA:F 

2nd Lt 0887107 .Alvar c. Oquist 
A,1.var c. Oquist 

and by means thereof, did, fraudulently obtain from Monte 

carlo, Incorporated, Las vegas, Nevada, the sum of Twenty-

i'ive ($25.00) D:>llars, in lawful money of the United States 

of .arica, he, the said Semnd. Lieutenant ilvar C. Oquist, 

then well kno"ffing that he did not have 8:lld not intending 

that he should have any account with the Bmk of Nevada, 

Las Vegas, Nevada. 


NOTE1 Speci!ications 2 through 7, inclusive, are 
identical in form with Specification l except as to 
date, amount, dra11ee bank and person or organization 

· defrauded. The variations are as folloWB: 

.A1t tt Person or Organization Defrauded Dra118e Bank 

2 10 Jun 45 $15.00 El O>rtez Hotel O>, Las Vegas, Nev. 	 Bank of Nevadaj 

Las Vegas, Nev. 


3 11 Jun 45 25.00 Hotel Last Frontier, Las vegas,Nev. n 

4 15 ~ 45 so.oo Frontier Club Partnership, Las Vegas, " 

Nev•. 


s 15 Jun 45 25.00 Pioneer Club, Las Vegas, Nevada tt 

6 8 ~g 45 25.00 Hol:cywood Xn;ickerbocker· Hotel, Holly-- ..Bank .of .llne'rlca 
- wood, California. Van Nll;rs, Cali!. 

7 16 Aug 45 25.00 J.W. Robinson Co., !De Jl2.gele sj Cali-. • 

.t'ornia. 


The accuaed · pleaded gullv to and ns found gu:i.l ty of all Charges and 
SpecU'ication1. · He was sentenced to be diamissed the service, to forfeit • 
all p~ and alloli8Ilces due o;r to become due and to be .confined at hard · 
labor at such place as the reviewing authority may direct for three years. 
No .evidence was introduced of any previous conviction. Six of eight 
members of the court reconnnendeci that the accueed be sent to a General. 
Hospital. for observation and l1I\Y' necessary trea.~ment before execution of 
the sentence. The reviewing authority approved the sentence and forwarded 
the record of trial for action under .Article ot war 48. 

3. Follo'Wing the accused•s plea of guilty he ira.s advised as to its 
meaning and effect and he stated that he desired said plea of guilty to 
stand. Thereupon. the prosecution rested (R. 10, ll). '· 
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4. For the de.tense it was stipulated that if' Major Robert; J. stein, 
Medical O:>rps., Viere present he would testify that he was the president of 
a duly constituted B:>ard of Medical O!ficers convened at the &rr1r;1 Air Forces 
Jegional Hospital at Davis-t.ronthan Field., 'l'l.cson., Arizona, for the purpose 
of' inquiring into the mental. competency o.f' the accused; that on 28 June 
194S said Board of Of'fioers found that accused, was, at the time of the com- · 
mission of' the of'f'enses, able to distinguish between right and 'WI'ong and 
to adhere to the,right, but that he "is not mentally capable of conducting 
his defense intelligently because of his emotional state," 'Which was diag
nosed as namd.ety state, cbronic1 

; severe., w.i.th seconda.r,r asocial conduct 
and depressive components., precipitated by stress of combat in a moderately 
predisposed individual" (R. 11; Def'. Ex. A). ' 

Defense counsel stated that said stipUlation was offered solely 1n 
mitigation of the -offenses and not for the purpose o.f' raising the issue 
o.f' i.rlsanity. He .further stated in response to an inquiry by the law mem
ber that the defense -was not raising the issue of accused's ability to 
intelligent4'" conduct or cooperate in his defense (R. 11). Accused stated 
in open court that he fully understood the statement of defense counsel 
concerning the stipulation and that he consented to it (R. 12). 

,Accused., 1Vhose rights nth reference to becoming a w.i.tness 11ere ex
plained to him, elected to testify under oath 'l'd.th respect to Charge I 
and the Speci!ication thereof. His testimocy 11aS to the .follow.Lng effect: 

He served in the European Theater o:t Operations as a co
pilot with the Eighth Air Force and participated in thirty-five 
missions. He is authorized to -wear the Dl..stinguished Flying Cross, 
Air Medal with !our clusters, European Theater of Operations Medal 
with two battle stars and the Presidential Unit citation. The 
eighth mission ~s .extremely hazardous and he lost many- !riends on 

- the flight. The1-ea.fter he ns required to obtain medical treat
ment because of sleeplessness and a general nervous condition. He 
experienced nightmares and dreamed of falling into spaoe. Because 
of t~ shortage of flight crews, he 1ras unable to obtain rest leav,e 
t;md to relieve the strain he indulged in intoliicants. Upon his 
return to the United States, he had no·.. duties to per.f'onn £or about 
three months and was sent to the Bi.nningham Hospital for psy-chiatric 
observation and .treatment. 'When he 1'18nt absent without leave., he 
intended to .commit suicide. He continues to have nightmares and 
!eels that he has nothing to live for. He was a patient at the 
Davis-Monthan Regional Hospital for about twenty-four days and at 
the Birmingham General Hospital !or appro:x:Lmatel.y two months. At . 
the latter place he ttbad. one five-minute consultation with a 
psychiatrist." · 

There ,ras received in evidence a copy of a letter issued by Head.
quarters, 95th Bombardment Group (H), APO 559, ·'Which corroborated accused••· 
testimoey as to his combat record and awards received and disclosed a 

. rating of "excellent• in perfonnanoe of duty (R. l.).15J De.f. Ex. B). 
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Accused admitted that be left Binningham-General. Hospital at Van 
Nuys, Cal1fomia., without pennission., on about 20 August 1945 and 11ent to 
Chicago where he stayed about two lleeks. Thereafter he visited several 
cities while returning to the hospital at van Nuys, Cali.fonu.a, and was 

_ 	 apprehended ey the military police_ 19hile 1n Reno, Nevada. He was returned 
to the Bi:nningbmn General Hospital and on 19 September was given a 
psychiatric •XAJ11Dation {R., 16-18}. 

In rebuttal it 'Ml.a stipulated by the prosecution, the deten~e and 
the accused, that if' Major Irving N. Baer and captain C2larles a. Ingban, 
both of the Medical Corps., 11ere present, they 110uld testi.fy that on 19 
September 1945 they conducted a psychiatric exmn:i nation of accused at 
the B1.nn1ngham General Hospital., van Nuys, Californi-., and their findings 
"Were that accused was ille to distinguish right !ran wrong and was able 
to adhere to the right at the time of _the alleged offenses and that he was 
mentally competent to conduct his oe defense. ,Accused stated to the 
court that he understood the stipulation and consented to it (R.19; Pros. 
Ex. l). 

s. ·The Speci!ication of Charge I alleges that the accused absented 
himself' 'Witbout leave from Bb:mingham General Hospital.., Van Nuys., Cal.1f
ornia, on about 20 .Allgust 1945, at which. time he was a patient, attached 
unassigned, and remained in that status until his apprehension at Reno,, 
Nevada, about 12 September 1945. The accused's plea of guilty reaf.fizmed 
after he -was advised as to its meaning and effect and supported by bis 
nom testimony., shows beyond a reasonable doubt that he 'fl8.S absent 
111.thout leave during the time alleged and that said absence 1R!.S te:nni.
nated at the place and in the manner alleged and is legally suf.f'icient 
to sustain the findings o.f guilty- of' Charge I and its Spe.dfication. 
The accused by- his plea also admitted his guilt of fraudulently cashing 
sewn checks totalling $190.001 dra,m by him on banks in which be had 
no accounts and not intending that he shou}.d have accounts for their 
payment. 	 · 

~ prosecution adduced no proof' 'Whatsoever to e&tablish the oom
mi.ssion of the -o.ffenses and 11a&: not obliged to do so· in v.1.ew o.f accused I s 
persistence in his plea of guilty. 

- . ~ 

Vlbi+e there is evidence that on 28 June 1945 accused ns trnot men
tally capable of conducting his defense intelligently because o.f his 
emotional state, n both the de.f'ense counsel and the accused stated that 
the accused• s mental competency was not an issue in the case and that 
the evidence was of.fered solely as a matter of mitigation. If there ,ra.s 
aey doubt raised by this evidence as to accused 1s ability to intelligently 
conduct his defense, it us conclusively overcane b;y the evidence of' the 
medical of.ficers who examined him at a later_· date (19 September 1945) · 
and found that at the time of the commission of' the of.tenses and on the 
date of' examination accused was able to distinguish right from wrong., was 
able to adhere to .the z1:ght and was mentally· capable of' conducting hi1 

' defenae. 'Dns view finds support 1n the testimony of the accused, an 
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examination of which reveals his answers to questions propounded, both on 

direct and cross-examination, to be responsive, lucid and 'Without trace 

of emotion. 


Attached to the record of trial is a letter, dated as of -the date or 
the trial, signed by' six of the eight members requesting the reviel'fi.ng 
authority to commit the accused to a general hospital for observation· and 
a:n:y- necessary- treatment prior to the execution of the sentence. We can 
only speculate as to what the court's purpose may have been in making 
this recommendation, but ,ve are convinced that the court entertained no 
doubt as to accused's sanity. In the first place, the court exercised 
extreme caution in assuring i tsel:r of acCUBed' s ability to conduct his 
defense at the outset. Secondly, it had the opportunity to observe and 
bear the accused on the 'Witness stand. It is true that it did not have 
the benefit o£ direct psychiatric testimony, but the defense stated un
equivocally that mental competency was not in issue and according'.cy the 
prosecution presented only' te.stimony by stipulation of two medical wit
ne sses showing that accused was sane. The sole puzp ose o£ this was to 
overcane acy doubt 'Which might arise in ~ minds of the members of the 
court as to accused's ability- to intelligently <Dnduct or participate in 
hia defense as a result o:t the evidence as to his anxiety state at an earlier 
date. The court 1'9nt to·unusual length to assure itself that the .accused 
was able to conduct his trial and having thereafter convicted him, it is 
inconceivable that on the same day following the trial, there was doubt 
in the minds of the members as to his sanit;r. The logical conclusion is 
that the recommendation was made solely out of a sympathetic regard for. 
his former anxiety state and the desire that he receive appropriate treat
ment to avoid a recurrence as a result of the pum.sbment imposed. 

Belated papers disclose that accused was admitted to the Birming

ham GeDeral Hospital on ·27 July 1945 and ns placed under the observation 

of Major Irving N. Baer, .Acting Chie:t of the Neuropsychiatric Branch. 

He remained under Major Baer' s observation until 20 AUgust 19451 the 

date of accu.sed's initial unauthorized absence, and again came under the. 

attention of )(ajor Baer on 15 September 1945. The diagnosis indicates 

the existence of only a mild anxiety state, in fact, "so mild that there 

was a question 'Whether it existed at all, n and complete mental competency. 


6. war Dsp.artment records disclose that accused is 28 years and 

9 months o£ age, is single and is a high school graduate. He entered 

the military- service as an enlisted man on 12 ,September 1942 and after 

completion ot training as an aviation cadet (pilot) ,vas appointed a 

night officer 1n the Air Corps of the Army or the United Ste.tee on 

3 November 194'.3. He serwd overseas in the European Theaterrol" (»3rations 

as a co-pilot and was aftrded the Air Medal 'With £our Oak Leaf Clusters 

and the Distinguished Flying Cross. In addition, be is authorized to wear 

the European Theater o:t Operations ribbon ldth two bro11ze stars. On 

25 Jul:, 1944 be us appointed a second lieutenant in the Army of the United 


·states. 

s 
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7. Tbe court was legally constituted and had jurisdiction over the 
accused and the offenses. No errors injuriousiy affecting the substantial 
rights of the accused 'Were committed during the trial. In the opinion ot 
the 'Board of Review the record ot trial is legally sufficient to support 
the findings of guilty of the Specifications and Charges and -the santence 
and to ,rarrant confi.niation of the sentence. Dismissal is authorized upon 
conviction of a violation of the 61st or 96th Articles of Jl!J.r••. 

.Advocate~ 
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SPJGH - CM 292526 1st Ind 

Hq ASF, JAGO, washington 25, D. c. DEC 14 1945 

TOs The secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Jeview in the cas~ of Second Lieutenant Alvar c. 

Oquist {0-887107), Air Corps. 


2. Upon trial by general court-martial this officer pleaded guilty ' 
to and was found guilty of absenting himself without leave from his 
station from 20 August 1945 to 12 Septembe:1: 1945, in violation of Article 
of Wcir 61. He also pleaded guilty. to and was found guilty of issuing 
seven worthless checks, totalling $190.00 in exchange for cash 'With intent 
to defraud, in violation of Article of -.r 96. He ?aS sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to become 
due, and to te confined at hard labor for three years. Six of the eight · 
members of the court subsequentfy recommended that the revie'Wing author
ity cause accused to be hospitalized for observation and appropriate treat
ment prior to execution of the sentence. ·The reviewing authority approved 
the sentence and forwarded the re cord o:f trial for action under Article 
of war 48. 

3. .A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. · I concur in the opinion of the Board .that 
the record of trial is legally sufficient to support the findings of 
guilty and the sentence. 

_ The record of· trial discloses that the accused pleaded guilty 
to all Charges and Specifications. He took the stand and a&IQ.tted his 
unauthorized absence as alleged, stating that he was apprehended at Reno, 
Nevada, while returnins to his station, General Hospital, Van Nuys, calif
ornia., ffl'lere he was a patient. He remained silent concerning the worth
less check offenses, seven in number, which "Were drawn on banks in 'Which 
he had no accounts. 

Accused served overseas for six months in the European Theater 
o:r Operations as a co-pilot aboard a bomber type aircra.£t, participating 

in thirty-five canbat missions over enemy occupied continental Europe. 

For meritorious achievement while on these missions he was awarded the 

Distingµished Flying Cross and the Air Medal and four oak-lea.£ clusters. 

He was returned to the Uni t,ed States in August 1944, and since then has 

been hospitalized the greater part of the time due to nervous disorders 

induced by his combat experience. Psychiatric examination revealed that 


· at the time of commission of these offenses, he was still suffering sane
what from a nervous disorder, attributable in great part to his combat 
ex:perience. 
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In view of the foregoing. I recommend that the sentence be 

confirm.ad. but that the confinement a.nd .forfeitures be remitted 

and that the sentence as thu1 modified be carried into execution.' 


2 Inola THOMAS H. GREEN 
1. Reo of trial Major General 
2. Form. of action The Judge Advocate General 

( Sentence confirmed hut confinement and forfeitures remitted. Sentence as 
modified ordered e~ecuted.. OCUO 201 25_ Jan 1946). 
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WAR DEP.\RTMEN'T 
Army Service Forces (221) ' 

In the Office 	of The Judge Advocate General 
Washington, D.C. 

SPJGQ - CM 	 292529 

UNITED STATES ARMY Am FORCES WESTERN ~ FLYIN'G TRA.INING COMMAND 
v. ~ Trial by G.C.M., coo.vaned at 

First Lieut,enant ROBERT M. ) Williams Field, Crandler, 
VALBY (0-796917), Air Corps ) Arizona, on 10-25 September 

) 1945. Dismissal. 

OPINION of the BOARD OF REVIEW' 
PARTLOW, BIERER _and HlCKMA.N, Judge Advocates 

l. · The record of trial in the case of the officer ramed above 
bas been examined by the Board of Review and the Board subnits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Cha.rges and Speci
fi.catians 1 

CHARGE Ia 	 Violation of the 92nd !rticle of· War. 

(Finding of not guilty.) 


Specifications (Finding of mt guilty.) 

CHARGE II1 Violation of the 93rd Article of War. 

Specification: !n that First Lieutenant Rd::>ert M. Valby, 
Squadron B, 3010th J:rmy Air Forces Base Unit, did, 
at Phoenix, '-1-izona, Cl'l or about 15 July 1945, llith 
intent to commit rape, commit an assault upon Francis 
Virgil, by- seizing her body-. 

Accused pleaded not guilty to all Cl:arges and Specifications. He was 
found not guilty of Charge I and "\;he Specification thereunder, and 
guilty of the Specification ·of Charge n, except the words "with in-
tent to commit rape", substituting therefor the word 1111Tongfully", 
of the excepted words not guilty, and of the substituted word, g11ilty, 
and not gu.ilty of Charge II, but guilty of a violation of Article of 
war 96. No ev.idErice of previcus convictions was introduced. He 1BS 
sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor at such 
place as the reviewing authority might direct far six months. The 
reviewing authority approved only so much of the sentence a.s provided 
for dismissal and forwarded the record of trial tor action under Article 
of ~r 48. · · 
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3. The evidence wLth regard to the Specification and Charge 

as to which findings of guilty were returned is as follOl/l's1 


Miss Frances Virgil., secretary to the Chief of Police of' 
Phoenix., Arizona., received a telephone call about seven o'clock 
Saturday evening., 14 July 1945., from a person who gave the ra.me 
"Lieutenant Val.by" and who asked to see her., saying ha had been 
given her name by a Mrs. Johnson (R. 167., 168., 180., 187). Arrange
ments were cai.cluded that ha should join Miss Virgil and her two 
frien:ls., Mrs. Snelling am Miss Bleuel at the Club Royal., a night 
club outside Phoenix.,during the evening (R. 168., 210). Miss V:irgil 
bad not met the accused theretofore but ha.d·been told by her friend., 
Mrs. Johnsen, earlier in the day that hex- name had been given to an 
officer (R. 2'.)l., 202). Sometime around 9100 or 10:00 o1clock that 
evening., the accused joined this party of three women at the Club 
Royal {R. 168., 2:>4, 301, 302). During the next two or three hours 
the party had one or two rounds of drinks and Miss Virgil danced with 
the accused {R. 168., 2:>9, 303, .304). About midnight the accused--stated 
tbat he mnted to get a check cashed and would like to go to a place 
where he was kn-own to do so (R. 169, aJ4., 2.35, 236, .304). The four 
then left the club and the accused took Mrs. Snelling and Miss Bleuel 
to their respective homes (R. 169, al?, 305). Neither the accus~ 
nor Miss Virgil were intoxicated at this ~ime (R. 307). 

The accused a.m Miss Virgil then 1'8nt to a tavern known as 
Shorty Bro'l'IIl' s where the accused cashed a check an:i the two of them 
:tad several drinks (R. 169; 211, 212). Miss Virgil had two straight 
drinks of llbiske;r and part of a Tom Collins while there (R. 169., 212., 
21.5). Around one o•clock the couple left the tavern {R. 170, 214). 
Tlms far during the evening the accused had acted very pleasantly and 
11as a gentleman", having made no advances or :improper suggestions ttin 
any way or form" (R. 169, 170, aJ8., 21.3, 307). As they were leaving 
Shorty Brol'I0. 1 s., the accused said he had -to use the bathroan am asked 
if' she would mind if· he stopped at his apartment {R. 170., 214). They 
drove to the apartment and stopped. The accused got, rut of the ca.r 
and started in and then asked Miss Virgil if she 110uld care to see his 
apartment. She hesitated just a mcment and then followed him and wmt 
into the apartment with him (R. 170, 171., 172). The accused "blrned 
en a light and, as- he was using the bathroom, Miss Virgil looked over 
the other rooms of the apartment (R. 172). The accused then mixed 
some drinks and she sat on the divan and he on a chair opposite and 
they coo.versed for some time (R. 173). She .sf pped a part of' one 
drink (R. 223). During the course of' the conversation., which lasted 
some 15 or 2:> minutes, he asked her how old she 11a.s and when she replied 
"thirty-three", he asked, 11.A.re you still a virgin?tt (R. 173, 224). She 
said "yes" and changed the subject (R. 174). A few minutes later the 
accused said he wanted to kiss her but could not do so in the living 
room because there were not any blinds and took her by the wrists and 
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brought her mto the bedrocm (R. 174, 227). She then tried to think 

of some way to get out of there and asked to use ·the bathrocm, which 

she did (R. 174, 175, 223). 


When she came out of the bathroom, the door into the living 
roan was closed and the bedroom was in complete darkness (R. 175, 22'7). 
She attempted to move to-ward another door but the accused took her by 
the wrists and pulled her down en the bed (R. 175, 249). She,resisted 
and tried to get away from him but was unable to get up (R. 175). He 
raised her dress and attempted to pill down her underclothes but was 
prevented fro1n doing so b7 her struggles (R.176, 252). He ss lying 
"right on" her and she could .feel tm.t he had exposed himself (R. 176, 
258). During the course of the struggle, the accused ,discovered that 
Miss Virgil was in her menstrual period, whereupcn he . swore under his 
breath and got up (R. 176, 251). 

She went into the °living room to straighten her hair an!i was 
preparing to leave when the accused came up behind her, picked her up 
bodily and carried her into the bedroan, and threw her onto the bed, 
saying he was going to have her in spite of the fact she -was sick· (R. 
176, 177, 252). She asked if he did not ·rave any respect for anyone's 
morals ani he said he did not, trat he did not give a dam if she did 
report him to the military for rape (R. 176, 17?). A.gain he got on 
top of her, exposed h:imself, and tried to get her in position to satisfy 
his wishes arrl she continued to struggle (R. 177, 178, 258). Finally 
she told him tha. t his mother must ha.ve dragged him up; tha.t ha had no 
upbringing whatever. Immediately therea.f't;er he let her up. and as she 
ran wt of the apartment, he was fastening up his trousers (R. 178, 252, 
256., 257). When s11·e had proceeded pa.rt way up the block, the accus·ed 
drove up behind her, stopped., 1got out ·and told her ha was going to ta.ke 
her home. She was mad am crying at the time and she ·refused to go · 
1Cl. th him., but he took her by the 1Vl'ists, put her in the car and took 
her home (R. 178., 216., 217). 

As a result of the struggles with the accused., Uiss Virgil 
suffered numerous bruises about her body and became very nervous.: Her 
left; knee 11&s swollen, her left; shoulder became very sore, she had · 
large bruises upon her upper thighs, and rseveral "•kin apote" on her· 
legs (R. 179, Zl9, 292, 293, 296, 297). 

Two pre-trial statemE11ts, signed and s190m to by the accused, 
were received in evidence without objection (R. 288, 290, 291; Pros. 
Exs. 4, 6). In the first 0£ these statements, executed 2S July 194S, 
the accused admitted that he triad nto make love" to Miss Virgil. but 
"she resisted my advances•, trat her resistance caisisted ma.inly of. 
talking, trat he did not recall using any force on her which would have _ 
caused her to have black ard blue places en her arms ani legs, although 
as drunk as ~Y both were, this ma.y have happened (R. 288; Pros. Ex• 

.. 4). 
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In the statement executed on 4 August 1945, the accused de
tailed the circumstances of meeting Miss Virgil and the events tha. t 
transpired at the Club Royal and Shorty Brown I s in substantially the 
same manner as described by Miss Virgil in her testimony as set forth 
above (R. 290, 291; Pros. Ex. 6). Further, he stated, that 'When the 
two of them drove to his apartment at about ten or fifteen minutes 
after aie o1 clock that both of thErn went into the apartment immediately 
(Pros. Ex. 6, p. 17). He than mixed whiskey drinks £or each of them 
and they went into the living roan where she sat en the sofa and he 
sat on a chair. Up to this time he bad not touched or kissed her or 
made any effort to make love to her. They each had one or tl'l0 drinks 
and mre both "pretty drunk". They talked quite awhile. She S3id that 

' 	 she was thirty-three yea.rs old and still a virgin (Pros. Ex. 6, p. 18). 
He did not bring up the subject. He expressed his surprise at this. 
He did not recall lih.at excuse he ma.de to get into the bedroa:n but he 
recalls lying on the bed with her, it being his intention to make love 
to her am "!ind out how far I could go11 • "She said she was .3.3 years 
old and still a virgin. I knew the gal had lied to me am I 11anted to 
!ind rut-. 11I kissed her two or three or four times and tried to lie 
on top of her which was very cpickly repulsed". At this point the 
statement contains the following, colloquya 

"Qa Were you able to get. en top of her? 
i.1 No. That ooe was really a wildcat 1 


· Qa Did you make any effort to get her dress oi'f? 

A.a I couldn't get that far.:,, 

Qi Did you get your hand . under her dress? 

Aa No, she struggled too violently. 

Q: Did you make any effort to spread her legs? 

Aa I couldn't get that far.n 


* * * * * * 
"Qa · Did you get any information any time during that night 

while you were with· her that she was menstruating? 
At I am not sure. Seems that I recall that• s h011' it ,ended 

the whole argument. She menticned that, I gave up right 
then. · 

Qa Did you verify' that knowledge? 
.A.: Not with that wildcat. I couldn't get close enough. 
Q: 	 Would yru say you applied any force to her that would• 

leave bru.ises? 
A: 	 I suspect tmt with the trouble we had, she may have had 

sane bruises••••• (on) probably the lower part of her 
legs and maybe the upper part of her thighs ••••• I suspect 
my knee made any bruises if there were any. tt 

* 	 * * * * * * 
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"Qi Would.you say this Miss Virgil put up quite an active 
resistance there in your apartment? 

Ai Yes, I would." 

'** * * * * 
"~: Did she at any time get her hand on your hair and pull 

it? . . 
As She could have. We were struggling pretty hard." 

(Pros. Ex. 6; pp. 19, 20, 22, 23). 

The accused I s statement .further revealed that they were in 
his apartment for about an hour, around. fifteen. or twenty minutes of 
which time they were in the bedroan, that Miss Virgil was very small, 
"about five feet two" and weighed about 105 pounds, that he was five 
feet ten inches in height a+id weighed from 145 to 148 pounds (Pros. 
Ex. 6, pp. 13, 21, 22). The accused is 29 years of age, married, but 
separated from his wife m 3 July 1945. His father is a construction 
man, his mother an. ex-college music professor, his three younger 
brothers are in the service (Pros. Ex. 6, pp. 11, 27). The accused 
was overseas 15 months, new 67 combat missions in B-25 type aircraft 
with 268 combat hours, and has been aVl&rded the Air Medal with ten 
()ale Laa! Clusters (Pros. Ex. 6, p. 27). 

, 4. In behalf of the .accused, lajor Barlow, who had beeri his 
squadron commander in overseas servic·e for about six months, testified 
that the accused• s reputation. for truth and veracity. was very good, 
that be was an cutatanding flyer al.ways ready to undertake any mission 
am could be depsided upon to get to a target, hit it and get back (R. 
l.27, 128,129). The accused bid caupleted over 50 missions in B-25 
planes doing medium bombing and law level strafing at the time the 
witness was transferred out of the organization (R. 131). 

A medical officer testified that the accused came on sick call 
on 2 July 1945 complaining o.1' loss of appetite, loss of weight, and 
:inability to sleep (R. 231). A complete physical check-up ns accan
plished which was negative, except for some "increased nervous tension" 
for which a mild sedative, phenobarbital, was prescribed. The medical 
officers ccnsidered grounding the accused temporarily on account of his 
nervous system, which they considered to be the basis of residual 
operational fatigue (R. 232) , or nervous symptoms acquired as the 
result of' combat operations and which persist for some time after ter
mination of canbat activities (R. 233). Excessive use of alcohol has 
a deleterious effect on the nervous system an:i such nervous symptoms 
might develop from drinking too much (R. 234). · 

The manager of Shorty Brown1s testified that she saw the accused 
am a young lady, whom she l~ter learned was Miss Virgil, in that liquor 
dispensing establishment around midnight en Saturday, 14 July 1945, and 
into Sunday morning, the 15th, that the lady

' 
had at least four or five 

:) l 
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drinks of straight whiskey 'While she was there, that she was intoxi

cated and would not have been served had she not bem with the accused 

who .frequented the place and was a "perfect gentleman", as usual (R. 

346, 347, 348, 355)., The accused was ·not sober. but he was not drunk 

(R. 354). The bartender at Shorty Brown's thought that the accused 

a.rd. his lady companion on this occasion had .four or .five drinks and 

also believed he served them two drinks (R. 358, 359). In his opinion, 

Miss Virgil "wasn't entirely imoxicated, but she 1BS· showing the 

effects of liquor quite a bit" (R. 359, 362). A waitress at Shorty 

Brown's testified that the accused was drinking straight whiskey, that 

Miss Virgil ms drinking a Tom Collins, am was intoxicated, that the 

couple left the place at about aie o'clock, tb3.t as they lef!; the 

accused 11-.as about as tight as I have se~n him" and Miss Vir&U was 

•pretty drunk" (R. 363, 364, 365).· . 


A.t the request of the defense the members of the court viewed 

the interior and exterior pt'emises at 1106½ West McDowell Road, Phoenix, 

lrizona, the apartment of the accused (R. 308). · 


.· . Uter an .explanation of his rights as a witness, the accused 

elected t<:> remain sileDt and did not testify (R. 374). 


5. The acC11Sed was found not guilty of assault with intent to 

commit rape, 1n violation of Article o! war 93, as charged, and by ap-

propriate exceptions aDi substitutions he was found guilty of assault · 

and battery, in violation of' Article of' War 96, in that he canmitted · 

an assault upon one Frances Virgil b;r seizing her body.· The testimony 

of lliss Virgil and the admissions of the accused amply sustain the 

:findings of guilty, indeed there is no substantia.l dispute between them. 

as to the actual canmission of the assault am batter;r. 


Through the agency of a mutual acquaintance., the accused, ·a 
canbat returnee, and Miss Virgil, an unmarried woman thirty-three years 
of age, met for the first ti.Jae at a night club in Phoenix, Arizona, " 
about nine o•clock on Saturday evening, 14 July 1945. During the next 
four hours, the couple engaged in drinking, dancing atd general conver
sation, which eventually brought them to his apartment around one o'clock 
the following morning. It was there that the accused umertook to make 
love to Miss Virgil, twice throwing or pulling her onto the bed and 
lying on top of her. He desisted only because of her vigorous and in
cessant resistance and upon his discovery that she was menstruating. 
ihe evidence was in conflict as to whether they were drunk, the. accused 
stating that they were both "pretty drunk", Miss Virgil insisting she 
ns not drunk., and other witnesses being about equally- divided in their· 

· opinions as to the sobriety of the two a short time earlier in the 
evening. Under all ,the testimony, they bad been drinldng intoxicants 
at intervals over a period of four hours and were feeling the effects 
of S1ch indulgence. Even if the accused were drunk, Toluntal'Y' drunkenness 
is not an excuse for crime committed while in that con:iition (!CM 19~, 
par. 126!,, p. 136). HCll'l'ever_. indiscreet Miss Virgil. 'llJB."1' have been in 
Tolumarily entering the ai:s,rtment of the accused at aie o'clock in the · 
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morning, after a long evening of drinking and with a man whom she had 
knom for only a few hours., her conduct di? not operate to vest in the 
accused the license to invade the privacy of her physical perscn, as 
he admittedly undertook to do. That his touching of- her body was without 
her consent and was violently resisted is vigorously asserted by her 
and clearly am repeatedly conceded by him. A battery is an assault 
in which force is applied, by n:aterial agencies, ·to the person of another, 
either mediately er immediately. So it is a battery for a man to fondle, 
against her will., a woman not his wif'e (MCM 1928., par. 149.!, p. 178). 
The offense of which the accused was convicted was ccnclusively pro~d. 

Objection was made by the defense to the jurisdiction of the 

court for the alleged failure to comply with the requirements o:t Article 

of \Tar 70, in that· the accused was afforded no opportunity to be present 

at the investigation., nor to be confronted ldth the available witnesses., 

nor to cross-examine than (R; 18., 19). 'Iha plea was properly dEllied 

(R. 36). It is nll established that the provisions of Article of War 

70 pertaining to pre-trial investigation are directory only in all 

respects and that failure to canply therewith is not ipso facto fatal 

error (CM 229477, Floyd, J.7 BR 149; CM 288951, Burton., Board of Review, 

l November 1945). In this case the accused himself testified that bro 

pre-trial investigations· were ma.de, one at his specific request and 

the other by an investigating officer appointed pursuant to .Article 


·of War 70, that he -nas shown ard furnished copies of all statements . 
taken from the various witnesses., that he was asked if he wished other · 
lrl.tne.sses called and that he replied he did not, and that the trial 16s 
delayed two weeks at his request for mare time in 1Vhich to prepare his 

· defense (R. 26, Z7, 30, 31). Moreover, the record of trial reveals that 
continuances of two days and a week., respectively, •ere granted at the 
request of the defense during the course or the trial in order that de
fense crunsel might interview witnesses !or the prosecution am contact 
additional witnesses (R. 37, 43, 44, 47, 49). Thus it appears that not 
only was substantial coD;1plia.nce made with provisions or Article of war 
70 but., in addition, every reasaiable opportunity was afforded the 
accused to prepare and present all available evidence in his defense, 
the vigorous and lengthy character of llhich is attested to in part by 
the 417 pi.gas constituting the record of trial. Clearly no prejudice 
to the substantial rights of the accused resulted· from any i?Tegularity 
in pre-trial investigation• 

.lfter arraignment ha.d been ma.de am pleas to the general issue 
received, an adjournment :tor a period of approximately a 'W9ek was taken 
at the request of the defense. During such period, the convening auth
ority detailed two additional members to the court and excused an original 
member of the court £ran further participation 1n· the trial (R. 50). 
When the court reconvened., the prosecution stated it was not aware of 
the reasons mich prompted tha convening authority to make such changes 
except that a TWX message had been received direc,ting that the member so 
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excused was to proceed to school (R. 52). The defense objected to the 
two additional members sitting on the court and to the action in excus
ing the original member (R. 51). Such objections were overruled {R. 
51, 52). Two members of the coo.rt., who were absent at all previous 
sessions., were also present. Counsel for the accused tooreupon inter
rogated all o:t the new and additional manbers at length as to their 
qualifications to s1t upon the court., announced they had no challenges 
tar cause, and expressed a desire to challenge me of the new ioombers 
peremptorily., lilich request was denied (R. 60)., the defense having 
previously exercised one peremptory challenge (R. 15). However., the 
member whose relee.se was des~ed by the accused was excused upon per
El!lptory challenge exercised by the prosecution "pursuant .to the request 
of the defense" (R. 60). All new and additional members .were thereupon 
duly sworn and acquainted with the pt'evious proceedings in the trial 
(R. 61). 

It is within the discretion of the appointing autharity to make 
changes in the personnel appointed or detaile:i by him, including reliev
ing old and detailing new members (mM, 1928, par. 37, p. 27; CM 191695 
Johnson., 1 BR 'Z13, 288). There is no indication :in the record of trial 
or elsewhere that these changes were motivated by any d'esire a,. the 
part of the convening authority er anyone else to remove a member of 
the original court who was friendly to the accused ol' to place upon the 
court officers who were unfriendly to him or who were otherwise dis
qualified for duty- upcn the court. A.s suggested by the staff judge 
advocate in his· review., these changes in personnel were made !or proper 
administrative reasons., particularly to gnard against the contingency
that the :membership of the court might be reduced below the required 
minimum prior to completion of the trial. There is nothing to show that 
aey unfairness or prejudice resulted w the accused by reason of such 
action. The ruling or the law ml'lllber in denying an additional peremptory 
challenge to the accused clearly had no adverse effect upon his sub
i-::hntial rights because the prospective member to whom he obj acted was 
e~·llBed. In the opinion of the Board of Review., the entire record of 
trial refiects every effort on the part of the court and the prosecu
tion to accord to the accused a fair and impartial hearing which he 

·received. 

6. War Department records sho,r tm.t the accused is 2ft years o! 
age. He is a high school gradua. te. In civil life be was engo;ged 1n 
construction work, being Employed by the Merritt-Chapman an:l Scott . 
CorpQration., New York, from 1934 to 1942.. He entered the military

. service as an aviation cadet on 16 March 1942. en 14 January 1943, he 
was commissioned a second lieutenant., Army of the United States. He 
was promoted to first lieutenarrt. en 2) March 1944. For participation 
in numerous aerial c oni>a t missions in the South Pacific Area he has 
been awarded the Air Medal with ten oak lEB:t clusters. The Staff Judge 
Advocate states that the accused receiv'ed punishment under Article o! 
War 104 in Febrt::lry 1945, far the offense of disorderly conduct., 
resulting from a .fight in a saloon in Rocky Ford, Colorado. The accused 
was given a reprimand and forfeiture of pay in the 81Dl of $75.00. 
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7. The court wa.s legally constituted and .had jurisdiction ot 
the accused and the offense charged. No errors injuriously affecting 
the substantial rights ot the accU8ed were committed during the tria.l. 
In the opinion of tm Boa.rd of Review the record of trial is legally 
sufficient to sipport the findings am ·the sentence and to warrant· 
confirmation thereof. Dismissal is authorized under Articl.e ot war 
96. 

Judge Advocate 
,· 

Judge Advocate 
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SP,TGQ - CM: 292529 	 1st Ind 
DEC 14 1945 

Hq ASF, J..lCO, 1fash:ington 25, D. C. 

TO: The Secretary of -"!far 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitteci herewith for your action the record of trial 
and the opinion of the Board of Review in th3 case of First Lieutenant 
Robert M. valby (0-796917)., Air Corps. · 

2. Upon trial by general court-martial thh officer was found 
guilty of assault and battery ih violation of Article of War 96. He 
was sentenced to be dismissed the service., to forfeit all pay and 
allowances due or to become due., and to be confined at lard labor at 
such place as the reviewing authority might direct for six months. 
The reviewing authority approved only so much of the sentence. ~s pro
vided for dismissal and fornarded the. record of trial for action under· 
Article of War 48• 

.3. .l summary of the evidence may be found in the accompanying 
op:inion of the Doard of ·Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings .and the 
sentence, as approved by the reviewing authority., and to warrant con
firmation thereof. I concur in that opinion. · 

Through the agency of a mutual acquaintance., :the accused, a 
co:nbat :returnee, and Miss Virgil, an unmarried woman thirty-three years 
of age, met for the first time at a night club in Phoenix, Arizona, · 

· about nine o'clock on Saturday evening, 14 July 1945. During the next 
three hours they engaged in drink:ing and dancing at this club. Aroum 
midnight the accused stated that he desired to go elsewhere in order 
to .cash a check and asked Miss Virgil to accanpany him, to which sug
gestiai she assented. The accused and Miss Virgil then took two women 
friends of Yd.ss Virgil, who had been with her throughout the evening, 

· 	to their·respective homes and the accused and Miss Virgil thereafter 
went to another night club. They remained here for about an hour, both 
drinking liquor d,1ring that ti;ne. They left the club aqout one o'clock 
in the morning and went to the accused' :s apartment upon his assertion 
that he had to use the bathroan and upon his invita.ti.bn to her to look 
over his apartment. After they had engaged in general conversation 
for sane fifteen or twenty minutes and had consumed some liquor, the 
accused determined to ,11 find out" if she were a virgin as she stated. 
All of his advances were quickly and vig?rously resiste<l. However, he 
seized her body and twice threw or pulled her onto a bed .and lay on 
top of her. He desisted :in· his efforts only because of her incessant ,' 	 . 
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resistance end upon his di3covery that she was menstruating. Upon 
be:ing released the s:3cond time, she fled frcm the a,artment. As a 
result of her struggles with ·che accused, ~Jiss Vireil suffered numerous 
bruiecs about her body and became very nervous. 

The accused participated in numerous cornbat missions a~ pilot 
arrl co-pilot of B-25 type aircraft, in the South Pacific Area. He has 
been a·1warded the Air ::.:~-:id with ten oak leaf clusters. The Staff Judge 
.\dvocate states that the accused w·c1s reprimanded and ordered to forfeit 
$75.00 of his pay under Article of ':far 1:)4 in February 19~5, for dis
orderly conduct arising out of an affray in a saloon. 

Consid.ering the circumstances under which this assault occurred 
arrl in view of' the splendid _combat record oi' the accused, it is my 
opinion that his c cnduct does not justify his separation from the ser
vice. Accordingly, I recom'!lend that the sentence., as a;_:,proved by the 
reviewing autharit,y, be conf:irll!ed but co:nmuted to a reprimand a.ni for
feiture of (?100.00 pay per month for a perio·I of three months, and tmt 
the sentence as thus commuted be ordered executed. 

4. Inclosed is a form of action designed to carry into execution 
the foregoine recommendation should it... eet ,vith your approval. 

2 Incls 
1 - Record of trial 
2 - Form of action 

( Sentenc;-;;-;;~ved-by-;;ti~;-;~~-;ity confirmed but comnmte~ to 
a reprima.'ld and forfeitures of $100 pay- per month for three montha. 
Sentence as commuted ordered executed. GCMO 519, 18 Dec 1945)• 





------------------------------

WAR DEPARTMENT 
ARMY SERVICE FORCES 

In the Office ot The J\uge J.dTooate General 
Wa.ahington, D.C. 

SPJGK - CM 292661 

UNI'l'ED S1'A1'ES 

Te 

Fi.rat Lieute!W%b MALCOLll 
c. BA.ILEY (0-798661), .&ii' 
Corp'a •. 

Trial b7 G.C.M., oonnne4 at 
lifunioipal .lirport, Memphia, 
'l'enneaaee,, Ootober 194.5. Di•
miaaal, total torteUn1r••• aD4 oo:a
t'inemeat tor a1:z (6) moatllll. 

-------------------------·---~ OPINION ot the BOARD OF R!VIDf' 
H)YSB, ICODm and WINGO, Judge Advoeatea. 

1. The reoord. ot trial in the oue of th• ottioer named aboTe bu 
been· examined by the Board ot ReTiar and the Board aubmita this, 1ta 
opinion, to The Judge Ad"f'.Ooate General. 

2. Th~ accused WU tried upon the following Charge and Speoifioatio:ca I 

CHARGE• Violation ot the 93rd Artiole ot Wer. 

Speoitioation 11 In that lat Lieutenant Maloola c. Bailey, 
AdminiatratiTe Squadron B, 664th .A.rm:y .lir Foroea Be.a e um. t 
(4th Ferrying Group), did, at Municipal .lirpcr1;, Memphii.' 
Tenneaaee, on or about 10 July 1946, feloniously- t&ke, steal 
and oarry ura7 about $27.00, lawful ourrenoy ot, the tJnii;ecl 
Statea, the property ot lat Lieutenant Carmen F. Capone. 

NOTE• Specifications 2 to 9 incluai'ftl are identical· 1n fora 
with Speoitioation 1, b\lt vary as to date, amount aDd person 
whose mone;y wu stolen, u tollon 1 

Spec. ·Date A.mount Mon!l .stolen trom1 

2 10· July 1945 tuo.oo F/O Jose Oliveroa 
3 13 July 1945 so.oo ·lat Lt. Jolm C. Grim 
4 13 July 1945 60.00 Capt. Charles J. Mueth 
5 13 July 1945 35.00 lat Lt. John :r. Leary 
6 14 July 1945 45.00 F/O T. A. Pauliuon 
7 15 July 1945 30.00 2nd Lt. Ruaaell Dashitaq 
8 15 July 1945 30.00 F/o Edward L. Pults · 
9 16 J~ly 1945 21.00 lat Lt. Thea.a F. Fl.emmng 

He pleaded guilt)r to and wu found guilty' ot the Charge and all Specif'ioa
tiona. No ·eTidenoe ot an,- preTious oonTiotion wu introduoed. He ,,.... sen
tenced to be diamisaed the ael"Tioe, to forfeit all pq and a110lh.l1oea due 



(2.34~ 


or to become due. and to be coni'ined at hard la.bor for six months. The 

reviewing authority approved "only so much of the finding of guilty of 

Specification 4 of the Charge a.a involves a finding that at the time and 

place alleged the a.caused did take. steal and carry away about $60. la.wtul 

money of the United Sta.tea. the property of Capta.in Charles J. Mueth" J 

approved the sentence. and forwarded the record or trial for a.ction under 

~icle of War 48. 


3. Evidence for the prosecution. 

IJ.eutene.nt Ca.rm.en F. Capone testified that at 1330 hours 10 July 
. 1945 at Municipal Airport. Memphis, Tennessee. he concealed his wallet, con

taining $27.00, under the "white sheet collar of my bed, by- the pille11r." 
and left his quarters. When he returmd about 1530 hours he secured the 
walle°t and did zi..ot examine it at that time (R. 9-10 ). In answer to the 
question, "What did you do with the wallet?" he stated, "Around 11100 
o•olock I had oooa.sion to buy a. oouple or beers. I looked for my money 
and there wasn't any there• (R. 10). 

-
Captain Charles J. Mueth testified that .at 1330 hours 13 July 


1945, at Municipal Airport, Memphis, 'Xennesaee, he left his wallet, con

taining about $50.00, in the room of another officer, and departed. The 

money was 11not there" when Captain Mueth returned a.bout 1530 hours. He 

"reported the losa to the B0Q Office" (R. 7,8). 


It wa.a stipulated between the proaecution, defense 8.11d a.ccused 
that if the witnesses herein&f'ter na.med. were present they would testify 
that they had lost sums of money at Municipal Airport, Memphis. Tenneasee, 
under the circumstances ahawn below. Flight Officer Jose Oliveros left 
his wallet. containing approximately $130.00, beneath hia underolothea 
in his room on 10 July 1946. Re left the room for about tiTe minutes, 
then returned and •started to dresa and picked up my wallet, opened it, 
and found all the money was gpne" (Pros. Bit. ],). F.lrat Lieutenant John 
F. Leary placed his wallet, oonta.ining $53.00, in his trouser• on a oha.ir 
in his room &bout 1315 houra 13 July 1946. He then fell asleep until 1530 
hours when he awakened, left the room, a.nd returned at 1700 hour,. "At · 
approximately 1800 when I went to the Mesa Ht.11 to eat aupper I looked 
into my wallet and the $53.00 wu mining• (Proa. Ex. 2). F.lrat IJ.eutenant 
John C. Grim had his wallet, containing $82.00, in his "pa.nts, 11 which he 
left "lying aoross the bunk11 in his room at approximately 1300 houri 13 
July 1946. He went.out and.returned at a.pproxima.tely 1500 hours, dressed 
and "proceeded to town. At about 1800 after I had e&ten at the Skillet 
Restaurant in the City of Memphis, I started to pay my bill, a.t which time 
I di'aoovered that the four $20.00 bills :,rere missing from my wallet, a.1-. 

. though the two. $1.00 bills were stilr~here" (Proa. ix. 4). Flight Officer 
Theodore A. Pa.ulissen left his llwallet." containing about #56.00 i~ his 
•pants" in his room for approximately one hour and forty-tive minutee 
14 Jul;y 1945. When he returned-. together with one IJ.eutenailt Otto, "the 


. purse wu aort of protruding from the rear pocket. I told Lt. Otto to • 
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ta.kB the purse e.nd get & dollar out of it. After opening the purse Lt. 
· otto advised m that there was no money ins aid purse" (Pros. Ex. 3 }. 

Second Lieutenant; Russell Dashifaky left his room about 1200 hours 16 

July 1945. He had hung his "trousers on a. hook outside the closet and 

had my wallet which contained approximately J32.00 in my left hip 


1pocket." He returned in about twenty minutes, dreued, ,a.nd "then went 
to the Post Exchange, reached into my pooket for my wallet, opened it, 
&nd saw that the money wa.s gone." (Pros. Ex. 5} . Flight Officer Edward 
L. Pultz was absent from his room about twenty minutes 16 July 1946. ":r.tr 

clothes were la.ying on the bed. ~ wallet, which contained approximately' 

$33.00., was in rn:y left hip pocket; When he returned he "dressed and 


. went to the Cafeteria for something to eat. While a.t the Cafeteria I 
' 	pulled out my wallet e.nd noticed that all ·my money was gone" (Proa. Ex:. 

7). F.lrst Lieutenant Thoma.a F. Flemming hung his trousers., .conta.ining 
a ''billfold," in the "visible portion" of which he had "between $27.00 
and $30.00, 11 on a chair in his room, on the afternoon of 16 July 1945, 
and left the room tor approxi:nately fifteen minutes. On his return he 
"noticed a baggage check lying on the seat of the chair. 11 Since thil 
check had been in his "purse, 11 he became suspicioua, looked in the "pur•..e,", 
and "discovered that all the money which I had in the vilible portion of 
the purse was missing" (Pros. Ex. 6}. 

On the .,tternoon of 16 July 1946 the Base Billeting Officer was 
in one of the Bachelor Officers.' Quarters "looking for possibie thefts 
in the B~" (R. 17). He saw accused and "followed him through several 
barracks. I noticed he walked very slowly a.nd stopped and looked in ea.oh 
door of the rooms. He would go from one ba.rra.cks, skip one and go down 
to the next" (R. 17). Accused was ordered into &rreat by the Billeting 
Officer (R. 18),.llho subsequently ma.de a search of accused's room about 
2230 hours 16 July and discovered j25.00 in currency in a shoe belonging 
to acouaed (R. 18). About 2330 hours, after the Base Legal Officer had 
read and explained the 24:th Article of Viar to a.cou.ed, accused ma.de and later 
signed a confession (R. 20,21), in which he stated that between the 
twelfth e.nd sixteenth or July he ha.d stolen sums of money on eight oc
casiona from various Bachelor Officers I Qua.rter1 at the "airport. n During 
this period he lost in several poker game• a.11 the money he had stolen ex
cept ~'27 .00, of which he had oonoea.led $25.00 in his shoe under his bed im• 
mediately before his arrest (Pros. Elc. 8). The confession did not purport 
to be precisely accurate J in it accused stated, "The above a.ooount is 
apr~oximately correct. I oa.n't remember the ex:aot a.mount in each case 
rtor can I be sure of the rooms without going ba.ok to see them" (Pros. Ex:. 
8}. He accompanied the Assistant Provost Marshal and others to the 
Bachelor Officers' Quarters Area on the "base"· (R. 25} 17 July, where, 
after reference to a list of thefts reported to the Provost Marshal during 
the week 10 to 17 July, he "freely11 confessed to stealing money in the 
amounts, from the rooms, and on the dates indicated by all the complaining 
witnesses except Captain Mueth, who claimed the.loss or ~50.00 whereas 
accused stated. he took $60.00 (R. 24-27J Pros •. Ex. 10). 
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4. Evidence tor the defense. 

' Accused, a.fter being apprised of his rights as a witness, elected 
to take the sta.nd and testify under oath (R. 39}. He testified substan
tially as follows& His mother died when he wa.s eevenyear• old am his 
father suffered several mental breakdOWTl.11. As a result of the disruption 
of their home, accused and his brother were placed under. the guardia.nahip 
of a family named Summerlin (R. 40,41). Accu1ed lived with this family 
until he went into the Army. From the time he completed high school 
until he enlisted in the Army he worked in a hotel, first as a night clerk 
and then a.a a bell boy and "front office clerk," at an average ealary ot 
$25.00 a week (R. 41). He enlisted as an aviation oadet at the age ot 
twenty and, after the uaual course of training, received hie 11pilot'• 
rating and conmrl.ssion" in larch 1943 (R. 41). He wa.s llllrried in August 
1942 and has as dependents a wife and one child (R. 42}. From May 1944 
to October 1944 he served in India, where he sustained a back injury "from 
flak" (R. 42 ). He was then returned to the United States and hospitalized 
until April 1945, when he was discharged from the .Army Air Forcer. Convalescent 
Hospital at Miami Beach, Florida (R. 43). He arrived at his present station 
20 May 1945. He began playing poker at the Offic'ers I Club and continued 
until he found himself in debt (R. 43 ). Worried by and with "the idea of 
recouping" his losses, he oonmrl.tted the series of thefts involved herein 
(R. 43,44). He has repaid the money he took (R. 43,48). · 

The testimony of accused that restitution had been JD&.de was 
corroborated by testimony of Captain Mueth and Lieutenant Capone (R. 10, 
13), by their receipts (Def • .Exs. 1,2), and by stipulation (R. 48). 

5. All elements of the larcenies oh&rged were admitted by the plea of 
guilty and adequately proved by 1,he evidence. · 

Separate offenses were con:anitted. Since each occurred in a different 
room at a different hour, this aerie• of thefts cannot be considered u sub
stantially one transaction. 

Restitution is no defense and could only be considered in mitigation 
(MCM 1928, par. 149£,, P• 171J CM 233148, Swan1on, 19 B.R. 335). 

The action of the reviewing authority, while olear as to intent, is 
inept in that it omits the word, "feloniously" from its approval of the find
ing of guilty of Specifioation 4 of the Cha.rge. In view of the Staft Judge 
Advocate's review and reoommendation'as to final aotion it is obvious that 
the reviewing authority intended to disapprove only the finding that the 
amount stolen was in excess of $50.00. Since the verb "steal" implies 
wrongdoing and was included in the action, 1t sufficiently approves the 
finding. The error is procedural only and in no wai affects a~ substantial 
right of accused (A._w•. 371 CM ~02928, Cooley, c., 6 B.R. 374f ~M 235461, 
Ronemous, 22 B.R. 82}. 
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6. War Department record& diaolose tha.t this officer is 24 years of 
age, is married, and is a high school graduate. He was employed in "Front 
office work, bookkeeping" in a hotel from November 1939 until June 1942 
at a starting salary o.f' $60.00 per month and a fi:ca.l salary o.f' $80.00 per 
month. He entered the service 3 Maroh.1942 (according to his statement 
he was given a ninety day furlough and was o&lled back to duty a.a an 
aviation cadet 16 June 1942), and upon completion o.f' training as an aviation 
cadet was commissioned Second Ueutena.nt, Air-Reserve, in the Officer•' 
Reserve Corps of the Anny of the United States 25 March 1943 and placed on 
duty the same day. He was promoted to .f'il'at lieutenant 17 November 1943. 
He was classified for· temporary limited service ~or a period ot six months 
31 Ma.roh 1945 by an,Arley' Disposition Board oonvened at Army Air Forces 
Regional and Convalescent Hospital, Mi&mi District, Miami Bea.oh, Florida, 
after a finding by the Board that he had a diagnoais of healed fractured 
lumbar vertebra, "accidentally incurred when thrown to floor when C-47 
was caught in a down-draft on 29 September (1944) over desert in N.W. 
India." 

7. The court was legally conatituted am h-.d. jurisdiction of accused 
and the offenses. No errors injuriously a.f'.f'ecting the au~stantial rights 
of accused were committed by the court during the trial. In the opinion 
of the Board of Review the record o.f' trial is legally sufficient to support 
the findings as approved by the reviewing authority and the sentence and 
to warrant confirmation of the sentence. Dismissal is authorized upon oon
viotion of a violation of Article o.f' War 93, 
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SPJGK - CM 292561 1st Ind 

Bl ASF. JAGO. Washington 25• D. C. 

TOI The Seoretary of War 

1. Pursuant to Executive Order No. 9556, dated May ,rn. 1945. there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the oase of First Lieutenant Malcolm 
c. Bailey (0-798561). Air Corps. · 

2. Upon trial by general court-martial this officer pleaded guilty 
to and wa.s found guilty of-nine separate larcenies of money in the total 
sum of $437.00, in violation of Article of War 93 (Specifications l to 
9 of the Charge). No evidenoe of any previous oonviction was introduced. 
He was sentenoed to be dismissed the service. to forfeit all pay and 
&llowanoes due or to become due, and to be confined at hard labor for. 
six months. The reviewing·authority approved "only so much of the finding 
of guilty of Specifioation 4 of the Charge as involves a finding that at 
the time and place alleged the accused did take, steal and carry away about 
$50. lawful money of the United States. the property of Captain Charles J. 
Mueth"J approved the sentence. and forwarded the record of trial for action 
under Article of V{ar 48. 

· 3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentenoe as ap
proved by the reviewing authority and to warrant confirmation of the sentence. 

The. aocused took nine sums of money, ranging from tl,7 to :i;il30, 
in the total amount of ~437. from the rooms of nine fellow officers during 
the period 10 July 1945 to 16 July 1945. Ha admitted taking the money and 
said he did so for the purpose of playing poker during the period in which 
the thefts occurred. He made full restitution before trial. · 

. Accused's performanoe ratings since 'being oommissioned have been 
"Ex:celle.nt" except one rating of 11Unknown. 11 He went overseas in April 1944 
and served in the India-China Division of the Air Transport Command until 
29 December 1944 when he was injured while in an airplane. He was hospitalized 
and returned to the United States. Despite accused's previous good record, 
his action in deliberately committing nine separate larcenies demonstrates 
clearly that he is not worthy of his commission. I therefore recommend 
that the sentence be oonfirmed.but that the· forfeitures be remitted, that 
the sentence as thus modified be ordered executed. and that a post guardhouse 
be designated as-the plaee of oonfinement • 

• 
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4. Inolosed is a form of aotion designed to ·oarry into execution 
the foregoing recommendation, should it meet with your approval. 

\ 
2 Inola THOMAS H~ GREEN 

l. Record or trial Brigadier General, U.S.A. 
2. Form of action Acting The Judge Advocate General ---·----------- 
( Sentence confirmed but !orteitures remitted. GCM:> 499, 5 Deo 1945). 
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WAR DEPARThlENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington., D•.c. 

SPJGN-CM 292.56;3 

) ARMY AIR FORCES EASTERN 
UNITED STATES ) FLYING TRAINING CO.MMAN D 

) 
v. ) Trial by G.C .M • ., convened at 

) Napier Field, Lothan, Alabama, 
First Lieutenant GEORGE R. ) 10 October 194.5. Dismissal, 
ANDERSEN ( 0-82434.5)., Air total forfeitures, and con
Corps. ~ finement for one (1) year. 

OPINION of the BOARD OF REVIEVf 
LIPSCOMB., O'CONNOR arxi MORGAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2 •. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 9Jrd Article of War. 

Specification: In that First Lieutenant George R. Andersen, 
Air Corps., Squadron "H", 2ll6th AAF Base Unit., did., on or 
about 20 September 194.5 on Alabama State Highway No. 231., 
between Cottondale., Florida., arid Dothan., Alabama., 
feloniously and unlawfully kill Flight Officer Alan J. 
Kuntze., Napier Field., Dothan., Alabama., by driving and 
operating an automobile in such a negligent and reck
less manner., while said Flight Officer Alan J. Kuntze 
was a passenger therein, as to cause it to overturn. 

CHARGE n: Violation of the 96th Article of War. 

Specification: In that First Lieutenant George An::l.ersen, 
Air Corps., Squadron "H", 2116th AAF Base Unit., did., on or 
about 20 September 194.5, wrongfully operate a motor ve
hicle upon Alabama State Highway No. 231 between Cottondale, 
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Florida, an:i D:>than, Alabama, in a negligent and reck
less manner in willful and wanton disregard of the 
z:ights and safety of others. 

The accused pleaded not guilty to Charge I and its Specification and 
guilty to Charge II and its Specification. He was found guilty of 
both Charges and Specifications and sentenced to be dismi.ssed the ser
vice, to .forfeit all pay and allowances due or to become due, aI'ld to 
be confined at hard labor, at such place as the reviewing authority 
might direct, for one year. The reviewing authority approved the sen
tence and forwarded the record of trial for action under Article of 
War 48. 

3. Evidence for the prosecution: On the early morning of 20 
September 1945, the accused, accompanied by Second Lieutenant Harry B. 
Wal:sh and Flight Officer Alan J. Kuntze, all of whom were stationed at 
Napier Field., Dothan, Alabama, visited the Kokomo Club located on :the 
highway between Dothan and Cottondale, Florida (R. 6k, 6r; Pros. Exs. 
4., 5). In another party at the night club at the time were .Secon::l. 
Lieutenants Everett L. Parrish arxl. Gerald R. Otteson., and Flight Offi 
cer Dlane L. Buclner., members of the Provost Marshal rs Department at · 
Napier Field (R. 6b, 6c, 6jj Pros. Ex. 3). Accused and his companions 
wished to escort a female entertainer to her home and when she decided 
to go with Lieutenant Parrish's party, angry words were uttered., parti 
cularzy by Flight Officer Kuntze, who was considerabzy under the in
11.uence of liquor (R. 6k). 

It was about 1:45 a.m. when Lieutenant Parrish drove his 
Chevrolet car 'With his friends from the club. They stopped a short 
distance away because of tire trouble and were soon overtaken by a 
Buick Sport Coupe driven by accused accompanied by Kuntze and Walsh 
(R. 6c., 6g; ..Pros. Ex. "J). The latter offered their help but were told 
it was not needed.whereupon they parked and stood around (R. 6c, 6k; 
Pros. Ex. 3). When Kuntze was told that he was in the way, he became 
belligerent and expressed a determination to fight (R. 6d., 6k). Lieu
tenant Parrish informed him that they were military policemen and ad
vised him to return to his station before he got in trouble (R. 6d; 
Pros. Ex. 3). Completing the tire change., Lieutenant Parrish drove 
away followed by accused who maneuvered his car around in front., sl01red 
down to a c.rawl., and, by driving from one side of the road to the 
other., prevented Lieutenant Parrish from passing (R. 6d, 6k). Ap
parentzy tiring of this sport accused drove away at high speed., but 
he soon turned around and came back. By driving on the wrong side of 
the road he forced Lieutenant Parrish t·o stop (R. 6d., 6e). The mili 
tary police officers donned their brassards and side-arms and walked 
over to where accused had pulled up (R. 6d; Pros. Ex. 3). Their 
warnings to accused concerning his tactics received onzy vilification 
and the military police officers finalzy returned to their car and 
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continued toward Napier Field. Accused followed and, driving at a 
speed eSi;j,ffi?.ted at 50 miles per hour, ramned into the ~ar of lieu
tenant Parrish's car and conmenced pushing it at a high rate of speed. 
Lieutenant Parrish almost lost control of his car but succeeded in 
driving out of accused's path and off the road while accused sped by. 
After firing three warning shots into the air Lieutenant Parrish drove 
on and came to accused I s car parked in a side road and facing the 
highway at an angle. Passing by, Lieutenant Parrish drove the re
mainder of the way into Dothan at a speed of from 80 to 85 miles per 
hour, slowing down only for turns. Accused followed closeJ.;i behind 
for a while but disappeared after Lieutenant Parrish had traversed 
a curve in the road (R. 6a-6e, 61-6n, 60; Pros. Ex. J). · 

A road block was set up at Dothan to halt accused but a re
port of a wreck on the highway sent the military police officers back 
to where the accused I s car had last been seen. Two miles f'rom town 
the clamolished car of accused was found in a o:>tton patch thirty feet 
f'rom the road. It had left the high1'<\Y' trying to make a turn, swerved 
back across the road, side-swiped a tree, and turned over several times. 
The lifeless body o:f Flight O:fficer Kuntze was found about 80 feet from 
the car (R. 6a, 6e, 6m; Pros. Exs. 2, 2a, 2b, 3). Death had resulted 
instantly from "a fracture of the cervical vertebrae with resulting 
spinal cord injury (traumatic)"• Accused and Lieutenant Walsh escaped 
with less serious injuries (R. 6a; Pros. Ex. l). ' 

In a- statement made to the investigating officer, accused 
asserted that the car went off the road when he applied his brakes on a 
curve while traveling at a speed of approximately seventy-five miles an 
hour. He stated that the events of the evening were not entirely clear 
in his mind as he had been drinking beer for an hour and a half before 
going to the Kokomo Club arxi had consumed another dri~ there (R. 6r; 
Pros. Ex. 5). , 

4. Evidence for the defense: Accused testified in his own behalf, 
narrating events immediately preceding the accident (R. 6u). He asserted 
that the effect of the alcohol he had oonsumed earlier in the eveniq; had 
worn off and that he was fully capable of handling an automobile' at a . 
high speed. There was no other travel on the road and he concentrated 
all his attention on his driving in an effort to keep Lieutenant Parrish 
in sight. Flight Officer Kuntze urged him to drive faster and inquired 
if "this was as fast as this car" would go (R. 6u-6w). According to ac
cused the sole cause of the accident was fast driving. In his 011n words, 

rr1re came upon this curve at nearly 75 to 80 miles an hour. 
I saw the curve and attempted to slow down. I applied a 
little brake and turned sharp in an attempt to keep the 
car on the road_. The car ran off' the road - the left front 
and rear wheels ran off the road onto the shoulder and,there 
was some grass there. I, had to cramp the wheel over to 
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turn pretty sharp. The grass was wet from a little dew. 

Whan it did get back on the road, and hit the hard sur

face, the car started directly across the road headed for 

a tree. I saw the tree but I couldn't turn backthe other 

way in time" (R~ 6y). 


Lieutenant Walsh corroborated accused's testl.mony that he 

was sober at the time of the accident. Accused drove skillfully, not 

recklessly, .from the last time Lieutenant Parrish passed them. Ac

cused was on the right hand side o.f the road, "wasn 1t swerving or 

cutting any monkeyshines", and slowed dorm for. curves. flight Officer 

Kuntze was •more or less leading the group" that evening. He asked, 

"Is this as fast as this old wreck will go" and stated, 11you can't 

drive too fast for me" (R. 6t, 6u). Lieutenant Walsh asserted that 

there was no speed limit in the state of Alabama (R. · 6t). 


A medical examination of accused at the station hospital at 
4:30 a.m. on 20 September 1945, disclosed that he was "apparently sober" 

at that time (R. 6s; Def. Ex. A). 


5. The Specification of Charge I alleges that on 20 September 1945., 

on Alabama State Highway No. 231, between Cottondale, Florida., and 

D:>than., Alabama, accused did "feloniously and unlawfully kill" Flight 

Officer Alan J. Kuntze 11 by driving and operating an automobile in such 

a negligent and reckless manner., while said Flight Officer Alan J. 

Kuntze was a passenger therein, as to cause it to overturn", in viola

_tion of Article of War 93. The Specification of Charge II alleges 

that at the sane ti.me and place accused did "wrongfully operate a 

motor vehicle * * *'in a negligent and reckless manner in wilful and 

wanton disregard of the rights and safety of others"., in violation of 

Article of War 96. · 


By the wording of these Specifica_tions accused is charged 
with involuntary manslaughter and reckless driving. Involuntary manslaughter 
is defined by the Manual for' Courts-Martial (par. 149~, as: 

"homicide unintentionally caused in the commission of an 

unlawful act not amounting to a felony., nor likely to 

endanger life,· or by culpable negligence in performing 

a lawful act, or in perfonning an act, required by law11 •. 


The antics of accused during the drive from the night club toward Dothan 

plainly reveal· that he was under the influence of alcohol. His driving · 

all over.the road, striking the rear of Lieutenant Parrish's car., and 

racing down the highway at such an accelerated speed that he was unable 

to safely traverse a curve present a pattern of driving aptly characterized 

as negligent and reckless and in wanton disregarQ. of the rights and safety 

of others. Accused• s plea of guilty to reckless driving is amply supported 

by the evidence~ and accordingly~ the findings of guilty of Charge II and 

its Specification alleging this offense, are clearly sustained. 
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· The erratic and reckless behavior or accused continued up to 

the time or the accident and contradicts his testimony that the effects 
of his ear.lier drinking had worn off. Although the precise extent to 
which accused was under the influence of liquor may be disputable ·it 
is apparent that it was of such degree as to· cloud his judgment and 
impair his skill in the operation of his automobile. The evidence 
shows, and accused ad.mi.ts, that the immediate cause of this tragic mis
hap was his approaching a curve at such excessive speed that he was un
able to control the car and negotiate the curve in safety. Even though 
the local state law imposed no limit of speed, he was charged with the 
duty of driving· at such a prudent rate as would enable him to have the 
car uncier control at all times. Tho evidence shows a gross deviation 
from the standard of care requisite under the circumstances. His 
manner of reckless driving was the direct cause of his car overturning 
and of the death of Flight Officer Kuntze. rt is no defense th.at the 
deceased eagerly acquie!ced in the reckless driving or even helped 
to induce accused's attitude of recklessness. The criminality of the 
act of operating a motor vehicle in such a wanton marmer as to cause 
a homicide is not extinguished by such factors. The evidence is le
gally sufficient to sustain Charge I and its Specification alleging 
involuntary manslaughter in violation of Article of War 9J. 

6. The accused is about 22 years and 4 months of age, having been 
born :::S July 1923. He was born in Montana and later resided in Idaho 
where he graduated from high school and attended a junior college for one · 
year. A.f'ter being employed as a car dispatcher at the Boise, Idaho, 
Quartermaster Sub-Depot from September 1942 to F.ebruary 1943, he entered · 
the military service. In June 1943, he COllJllenced training as an aviation· 
cadet, and, having completed the prescribed course, was commissioned a 
second lieutenant in the A;rrey- of the Unitad States on 8 February 1944., 
entering on active duty on that elate. On 17 September 1945, he was pro:
moted to the rank of first lieutenant. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the ,accused were comni tted during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings ot guilty and the sentence 
and to warrant confirmation tmreof. Dismissal is authorized upon con
viction of a violation of the 93rd or the 96th Article of War. 

( 
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SPJGN-C:i 292563 1st Ind 
Hq ASF, JAGO, Vl"ashi.ngton 25, D. C. 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 t:ay 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review. in the case of First Lieu
tenant George R. Andersen (0-824345), Air Corps~ 

2. Upon trial by general oourt-oa.rtial ti1is officer was found 
guilty of involuntary manslaughter, in violation of Article of War 
93; anci of operating an automobile recklessly, in violation of 
Article of War 96. He had pleaded guilty to the latter offense 
only. He was sentenced to be dismissed tne service, to forfeit 
all pay and allov,ances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority might direct 
for one year. The reviewing authority-approved the sentence and 
forwarded the record of trial for action under Article of 1..--ar 
48. 

3. A surmnary of tne evidence""ii~y be found in the accompanying 
opinion of the Board of rteview. I concur in the opinion of tne Board 
that the record of trial is legally sufficient to support the findings 
and sentence and to warrant confirmation thereof. 

On the early morning of 20 September 1945, accused, ac
companied by Flight Officer Alan J. Kuntze and another officer, was 
driving his car to their station at Napier Field, Dothan, Alabama, 
after visiting a rural night club. They had all been drinking and 
Kuntze was considerably uncier the influence of liquor. Accused 
overtook another car filled with rnili tary police officers with whom 
Kuntze had previously exchanged angry v.ords at the club~ Accused 
stopped and Kuntze offered to fight. The mill tary police officers 
went on, but accused maneuvered his car in front of them and by 
swerving from side to side prevented them from passing. V,'hen the 
rnili.tary police officers finally succeeded in getting by, accused 
drove his car into the rear of their car and pushed it down the 
road at a high rate of speed. The military police broke away and 
sped down·the road accused following close behind. Kuntze re
peatedly urged accused to drive faster and the car attained a 
speed of 80 miles per hour. Accused lost control in traversing a 
turn in the road anci the car overturned, Kuntze being throvm from 
the car and instantly killed. 

Accused's gross negligence and recklessness in the opera
tion of his automobile imperiled the lives and safety of others 
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lawfully proceeding upon the public highway and caused the death 

of a companion. I recormnend that the sentence be confirmed, but, 

that the forfeitures be remitted, that the sentence as thus modi

fied be ordered executed, and that an appropriate United States 

Disciplinary Barracks be designated as the p?,-ace of confinement. 


4. Inclosed is a form of action designed to carry into exe

cution the foregoing recommendation, should it meet with your 

approval. 


2 Incls THOMAS H. 
, 

GREEN 

Incl ·1 ~ Record of trial · Major General 

Incl 2 - Form of action The Judge Advocate General 


( Sentence confirmed but forfeitures rf!mitted. GCM0~.513, 18 D!c 1945)• 

' 
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WAR DEPARTME:NT 
A:rrrcr Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN-CM 292616 

) FI."qST SEP.VICE CO~lAh1) 
UNITED STATES. ) A?J..'3. SER.VICE FORCES 

) 
v. ) ' Trial by G.c.1:., convened at 

Private WALTER T. RICHEY 
) 
) 

Camp Edwards, i:,:assachusetts, 
J and 19 October 1945. D.Ls

(38050484), East Coast 
Processing Center. 

) 
) 

honorable o.ischarge (suspended) 
and confinement for one (1) year 

) and six (6) months. Rehabilitation 
) Center, F'ort Slocum, Nev, York. 

HOLmNG by the BUARD OF R.EVIli.W 
LIPSCOMB, 0 1CONNOR and ~ORGAN, Ju~e Advocates 

\ 

l. The record of trial of the above named soldier, having been 
examined in the O.t'fice o.1' the Judge Advocate Generd and there i'ound 
legally insufficient, has been exandned by the Board of Review. 

:2. The accused was tried upon the i'ollowing Charge and Specifl 
cation, 

ClWWE1 Violation o.1' the 58th Article o.1' War. 

Sp,01.t'icatioZ?,1 In that Private Walter T. Richey, East 
Coast Froo,11ing Center, Camp Edward.B, Massachusetts 
did, a~ Camp Bowie, Texas, on or about 8 lleoember 
1941 d11ert the aervioe of the United States and did 
remain in desertion until he waa apprehended at Hays, 
Kanaa1 on or about JJ July l94S. 

The aocuHd pleaded not guilty to, and was .f'ound guilty or, the Charge 
and the Sp,ci.t'ication, except the word "apprehended," substituting 
theretor the words "returned to milltary control" J ot t:ne excepted word 
not guilty, ot th• 1ub1tituted words £,.'Uilty. He was aentenced to be 
d.11honorably d11charg1d the service, to .f'orteit all pay and allowances 

· due or to become due, and to be cxmtined at hard l&bo1· at suoh place 



as the ravielVing authority might direct for one year and six months. 
The reviewing authority approved the sentence; ordered its execution, 
but suspended the dishonorable discharge until the soldier's release 
.from confinement; and designated the Rehabilitation Center, Fort 
Slocum, New York, as the place of confinement. The result of his 
trial was published in General Court-Martial Orders No. 1067, Head
quarters First Service Command, A:rmy Service Forces, Boston 15, 
Massachusetts, 2.5 o.ctober 1945. 

J. The accused, who sought to establish that his offense was 
barred by the Statute of Limitations as set forth in Article of War 
39, testified that he left his organization on 2 December 1941 under 
the authority of a three-day pass which expired at midnight, 5 Decem
ber 1941. He further testified that he failed to return·to his organi
zation and that he became absent therefrom without authority on 6 
~camber 1941 (R. 7-8). He sought to support his testimon;y by two 
unsworn written statements an:i by an affidartt executed by his wife· 
(~f. Exs. A., B, C). The evidence for the prosecution, however, con
sisting of duly authenticated extract copies of the morning reports 
of the accused's organization, establishes that he absented himself 
from a duty status with his organization at 6:00 a.m. on 8 December 
1941, and that ha remained absent without leave until 13 July 1945 
(Pros. Exs. l, 2). 

Concerning the Statute of Limitations as pleaded by' the ac-. 
cused Article of War 39 provides, as follows: 

"Except for desertion committed in time of war, or for 
mutiny or murder, no person subject to military law shall be 
liable to be tried or punished by. a court-martial for an:r 
crime or offense cormnitted more than two years before the 
arraignment of such person: Provided, That for desertion 
in time of peace or for any crime or offense punishable 
under articles ninety-three and ninety-tour of this code 
the period of limitations upon trial and punishment by' 
court-martial shall be three years: * * *" (MCM, 1928, 
P• 21.1) • . . .... 

I 

In explanation of the operative effect of the Statute of Limitations 
upon the offense of desertion, the Manual for Courts-Martial states: 

11The ~riod of limitation begins to run on the date 
of the commission o.f the offense. Absence without leave 
(m 61); desertion (AW 58); and fraudulent enlistment 
{A'N 54) are not continuing offenses and are comntl. tted, 
respectively, on the date the person so absents himself, 
or deserts, or first receives pay or allowances under the 
enlistment• (MCM, 1928, par. 67). ' , ,, 
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In view or the provisions of Article of War 'J9 and the above 
statements in the. Manual the offense of desertion is barred from prose
cution three years after its inception, except when the inception of 
such desertion occurred •in time of war•. The controlling question in 
the present case·is, there.fore, whether the desertion of the accused 
which had its inception on the morning of 8 December 1941. occurred 
ain time of war•. · 

O.fficial reports, of which we inay take judicial notice, show 
that, at 7:55 a.m. on the morning o:t? December 1941, a large air force 
of the Imperial Japanese Navy swarmed over the American airbase at 
Hickam Field and the Naval .Air Station at Ford Island. At about the 
same time Japanese torpedo planes and dive bombers made a concentrated 
attack on our naval ships at Pearl Harbor and destroyed eighty naval 
craft of various types and ninety-seven army planes at Hickam and 
Wheeler fields. Of our Naval and Marine Corps personnel 2117 officers 
and enlisted men were ldlled, 876 wounded, and 96o reported as missing. 
The Army lost 226 officers and enlisted men killed or fatally wounded 
and 396 wounded •. Our military resistance to the attacks resulted in 
the destruction of twenty-eight enemy aircraft and three submarines. 
It is common knowledge now, and was general lmowledge then, that our 
naval disaster at Pearl Harbor imperiled the very life of this nation. 

On the day following this attack the ,fresident addressed the 
Congress . in part, as follows: 

"Yesterday, December 7, 1941 -- a data which 'Will 

live in infamy -;- the United States of America: was sud

denly and deliberately attacked by naval and air forces 

of the Empire of Japan. * * * 


* * * As Commander in Chief of the Army and Navy I have 

directed that all measures be taken for our defense. 


:* * * •Hostilities exi.st. There is no blinking at the 

fact that our people, our territory, and our interests 

are in grave danger. 


• * * •r ask that the Congress declare that,' since the 
unprovoked and dastardly attack by Japan on Sunday, 
December 7, .a state of war has existed between the United 
States and the Japanese Empire" (Underscoring supplied, 

· Cong. ~ecord, 77th Cong~, vol. 87, pp. 95q4-9505). 

Innnediately following this message'the following resolution 
was passed by both the House and the Senate: 

"Whereas the Imperial Government of Japan has committed 
unprovoked ~cts of war. against the Government and the· peopJe 

. ' 
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of the United States of America: Therefore be it 

11Resolved by the Senate and House of Representatives 
of the United States of America in Congress a~sembled, That 
the state of war between the United St..tes and the Imperial 
Government of Japan which has thus been thrust upon the 
United States is hereby form.ally declared; and the Presi
dent is hereby authorized and directed to employ the entire 
naval and milltary forces of the United States and the re
sources of the Government to canyon war against the Im
perial Government of Japan; and, to bring the conflict to 
a successful termination, all of the resources of the 
country are hereby pledged by the Congres·s of the United 
States" (Underscoring supplied. Public Law 328 - 77th 
Congress - chap. 561, 1st Sass., 50 u.s.c.A. Appendix, 
note preceding section 1). 

\ 

4, ff1W hours later, at 4:15 p.m., this formal declaration was approved 
by the President. From the language underscored it is apparent that 
Congress recognized that it was not commencing a war, but rather that 
it was acknowledging the existence of a war which had already begun. 
Both the message of the President and the response of Congress ex
press a clear recognition that this nation was at war from the hour 
of the infamous Japanese attack upon Pearl Harbor. 

It is e_qually clear that our Government I s concept ~f liar 
as -expressed in its declaration on 8 December 1941 was the same 
concept as that expounded by the Supreme Court of the United States 
in the Prize Cases in 1862. 2 Black 635, 67 U.S. 635, 17 L. Ed. 459. 
In those cases the Supreme Court was called upon to determine whether 
the United States was i~ the legal status of war in 1861 following the 
beginning of hostilities with the Confederate States of America; for 
only a legal status of. war could justify and. legalize the capture of 
neutral vessels violating the blockade imposed on the Southern states· 
by President Lincoln. Since war against the Confederate States of 
America was never declared, and since hostilities were begun by the 
attack upon Fort Sumter, the Supreme Court was confronted with the 
question whether a legal status of war automatically :followed an 
organized attack upon OU?'. nation, or whether, under the Constitution, 
Congressional act4on was recpired. Although Mr. Justice Grier, in 
expounding the legal concept of war, stated that, "By the Constitu
tion, Congress alone has the power to declare a national or foreign 
warn, he explained further: ' 

"If a war be made by invasion of a foreign nation., the 
President is not only authorized but bound to resist force 
by, force. He does not initiate the war, but is bound to 
accept the challenge without waiting for any special legis
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lative authority. . Arrl whether the hostile party be a 
foreign invader, or States organized in rebellion, it is 
none the less a war, although the declaration of it be 
•unilateral'". 

In pointing out that a legal status of war may exist 'Without a declara
tion on either side and that a unilateral attack by one nation upon 
another creates such a legal status of war, Mr. Justice Grier quoted 
Lord Stowell with approval, as follows: 

"A declaration of war by one country only is not a 

mere challenge to be accepted or refused at the 

pleasure of another." 


Following the same line of reasoning the attack by Japan upon this 
nation on 7 December 1941 transformed our legal and international 
relationship with that country from one of peace to one of war. 

Another judicial recognition of the existence of a state of 
war which was never formally declared by Congress is presented in the 
case of Hamilton v. McLaughry;, 136 Fed. 445, in which a Federal 
District Court was called upon. to decide whether a "time of war• 
existed, within the purview of the Articles of War, duriJ"€ the Boxer 
Uprising in 1900. Although the facts of that case are very different 
from those which existed in the Prize Cases and in our present case, 
the decision serves further to illustrate the principle .that this 
nation may be legally at war "I'd. thout a .formal declaration. The court 
expressed its opinion, in part, as follows: 

"In the present case, at no time was there any .formal de
claration of war by the political department o.f' this govern
ment against either the government o.f' China or the • Boxer 1 

element of that government. A formal declaration of war, 
however, is unnecessary to constitute a condition of war. 
Adopting the definition of war above quoted 'With approval 
by the Supreme .Court, the question here is whether this 
government was, at the time of the commission'of the homi
cide.by petitioner, prosecuting its right in Chinese 
territory by force of arms. ,

* . * * 
"Yet I am constrained to hold that by reasoq of the oc
cupation of Chinese territory by the large military force 
of this government, under authority of the Department of 
War, the maey conflicts between the forces ot this govern
ment and the armed Chinese troops, afid the recognition of 
a condition ot war by the Congress of the United States in 
maldng payment to the officers and men of this government there 
engaged on a war basis and all the other facts and circumstances 
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in this case, at the time the homicide in question was com
mitted there prevailed in China a condition of war, within 
the spirit and intent of the fifty-eighth article of war.n 

It should be observed that in the above decision the court justified 
its conclusion that this nation was at war in 1900 largely on the 
ground that Congress impliedly approved the use of milltary force' 
against the Boxers in China whereas in the Prize Cases the Supreme 
Court justified the conclusion that this nation wat at war in 1861 
on the ground that it had been attacked. 

Opposed to the legal concept of war as above explained 
are three recent decisions involving litigation over life insurance 
policies. The first was rendered by the Supreme Court of South 
Carolina in the case of West v. Palmetto State Life Insurance.Company, 
25 S.E. 2nd 475 ('Zl Apr. 1943) •. The insured, an enlisted man in the 
United States Navy., was killed by Japanese bombs at Pearl Harbor on 7 
December 1941. The policy upon his life provided for double indemnity 
in the event of accidental death., but provided further that the double 
indemnity feature would not be applicable in the event his death should 
occur while he was 11engaged in military or naval service in time of 
warn. The sole issue., as stated by the court., was, "Did the in
sured1s death occur in time of war?" The court, without citing the 
Prize Cases or Hamilton v. McLaughr,y, supra, or considering the con
cept of war as it has been explained by the Supreme Court, reached 
the conclusion that: · 

"***the declaration by Congress of War on Japan on 

December 8th was the only legal way in which this · 

country could be placed in a state of war with that 

aggressor nation.n 


The opinion in the second of the insurance cases was rendered 
by the Supreme Court of Idaho, in Rosenau et al. v. Idaho Mutual Benefit 
Association, 145 P. (2nd) 2Z7, with two justices dissenting. -The facts 
were similar to those in the first insurance case and the sole issue, 
as stated in the dissenting opinion., was, "Was the Unitad States at 
1war 1 Decenber 7., 1941?• The court reasoned that, since the Constitu-· 
tion gave to Congress the sole power to declare a national. or foreign 
war, a-declaration by Congress was necessary to place this country at 
war with Japan. The court sought to draw a parallel between the 
ihternational incident of 1930 in wl:d.ch our gunboat Panay was sunk . · 
by hostile military action of the Japanese forces, and the attack 
upon Pearl Harbor. The court argued that, since the Panay incident 
was •atoned" for., the Pearl Harbor attack might have been "atoned" 
for and war prevented. This argument overlooks, however, the signi
ficant fact that the Panay incident was repudiated by the Government 
of Japan as an error, whereas the attack upon Pearl Harbor was of such 
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magnitude as unmistakably to reveal the deliberate and premeditated 
design and purpose of the Japanese Government. That design and pur
pose were made further manifest by the events immediately following. 
The reasoning of this opinion also loses sight of the authoritative 
statement by' the Supreroo Court of the United States that our Congress 
does not require a declaration of war in order.for that status.to be 
created when our nation becomes the victim 01' a unilateral attack. 

The third of these insurance cases was Savage v. Sun Life 
Assurance Company of Canada, 57 F. Suppl. 620. The Di.strict Court 
£or the Western District of Louisiana sta~ed that, ".The issue, under. 
the agreed statement of factsis: Did death result 1from war or any 
incident thereto 1 ?" The District judge then ci tad the two preceding 
cases and stated that there was a third case by the Circuit Court of ' · 
the Territory of Hawaii; No. 17,175, in which liability on the in;. 
surance policy in issue had been ·denied. The opinion in that case 
has not been available to us. Without further citations and 11:i.thout 
reference to the boey of our Federal law on t.'fie subject of war, he 
concluded that the policy in question contemplated a condition where 
"both we and the nation attacking us would first have to know and 
understand that we were engaged in a conflict of arms?• HOii' 11we• 
could have failed, in light of the events at Pearl Harbor, to have 
such an "understanding" is a mystery beyond the compass of our 
comprehension. 

The dissenting opinion of Justice Ailshie in Rosenau et al. 
v. Idaho Mutual Benefit Association, supra, in considering whether the 
attack on Pearl Harber created a legal status of '!(al' said: 

"I think the average citizen, who might apply for and 
procure a life insurance policy, containing the war clause 
here in question, would undoubtedly think and believe that 
such a national military status was war; and he would not · 
believe himself insured against such a casualty.n 

Among the well considered authorities presented by him, he cites the 
persuasive statement by Professor Tomlinson on war in 67 Corpus Juris, 
Sec. 4, p. 338, as follows: , 

"War may be commenced, or its existence formally recog
nized, by declaration of one or both of the parties thereto; 
but, except as otherwise provided by the Hague Convention 0£ 
1907, a declaration is unnecessary, and war may com.~ence wiih 
the outbreak of actual hostilities, and·may exist without a 
declaration on either side, or prior to a declaration, vtlich1 
when made ma declare the revious existence of war and .fix 
the date on which it commenced. n Underscoring supplied 

'•. 
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In light of the facts and reasons herein presented we are 
compelled to the conclusion that the present case clearly comes 
within the concept of "war11 as described by Justice Grier in the 
Prize Cases and accordingly conclude that this Nation was in a legal 

· state of war on 7 December 1941. To contend otherwise is to place 
form above substance and fiction above stark reality. 

·Since the proof in our present case shows that the ac
cused deserted the service of the United States at 6:00 o 1clock 
on the morning of 8 Deceni:ler 1941, it only remains to be determined 
whether his knowledge of the existence of a state of war at that 
time is necessary to the legality of his conv.i.otion. Although it 
is true that a war time desertion is more .base in quality than a 
peace time desertion., the Articles of War make no distinction in 
the elements of the offense or the proof reg)lired•. Our question is 
not, therefore, whether the accused knew he was deserting in time 

·of war., but whether, as a matter of law, the Statute of Limitations 
was made inapplicable to his offense because it had its inception 
subsequent to the existence of a state of war. 

4. For the reasons stated the Board of Review holds' that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence. 

_....._(S___i...,c=k....i=n;;;_;;;;h=os=p...i::.;;t""'al=)~----'' Judge Advocate. 

1st Ind DEC 4 1945 

SPJGN-CM 292616 

TO: The Judge Advocate General 


For hi~in.forma.tion. 

ABNER E. LIPSCO 
Colonel., JAGD · 
Chairman., Board of Review 113 
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In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGQ - CM 292656 

PANAMA. CANAL DEPARTMENT 

UNITED STATES ) 


) Trial by G. c. M., convened at 

v. ) Post of CorozaJ., Canal Zone, 18 

) October 1945. Dismissal, total. 

First Lieutenant HARRY u. ) forfeitures and confinement for 

FERTICK {0-1304365), ) one (1) year. 

Infantry. ) 


OPINION of the BOARD OF REVIEW 
PARTLO'I, HrERER am. HICKMAN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General.. 


2. The accused was tried upon the tollo'Wing Charge and Specifi 
cation: 

CHARGE: Violation o:f the 93rd Article of ifar. 

Specification: In that First Lieutenant Harry u. 
Fertick, Infantry, Headquarters and Headquarters 
Canpany, Carozal General Iepot, Post of Corozal, 
Canal Zone, did, at the Post of Corozal, Canal 
Zone, between l2 June 1945 and 25 September 1945, 
feloniously embezzle by .t'raudulently converting 
to his own use about thirteen hundred eighty
.t'our dollars and forty-nine cents ($1384.49), 
lam'ul money o:f the United States of America, 
property of the Panama Canal. Department Motion 
Picture Service, entrusted to him in his capac
ity as Theatre Officer, Post of Corozal., Canal 
Zone. 

He pleaded not guilty to and was :found guilty of the Specification and 
· the Charge. No evidence of previous convictions was introd~ed. He 
was sentenced to be dismissed the service, to :forfeit all p~ em al
lowances due or to become due, to pey the United States a tine of 
$1000, to be confined at hard labor at such place as the review.Lng au
thority might· direct £or two (2) years, and to :further be confined at 
hard labor until said :fine is paid but not £or more than one (l) year 
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in addition to the two years hereinbe!ore adjudged. The reviewing 
autharity approved the sentence, remitted so much of the sentence as 
is in excess of dismissal tran the service, for.fei ture of all pq 
and allowances due or to become due, am confinement at hard labor 
.for one (1) year, designated the United States lliscipl.1.nary Barracks, 
Fort Leavenworth, Kansas, as the place o1'- confinement and forwarded 
the record o.f trial for action under .Article ot War 48. 

3. The evidence for the prosecution il!I brie!ly summarized as 
follows a 

By special orders o.f Headquarters Post of Corozal, Canal Zone, 
dated 12 June 1945 as amended by special orders dated, 28 June 1945, 
the accused m detailed inter alla to the additional duty of Theater 
Officer vice First Lieuterµmt Wendt, lfho 1'8S relieved (R. l, 2; Pros. 
Exs. 1, 2). By special orders dated 30 July 1945 confirming verbal 
orders of ti,e Camnanding · Officer o! 28 ~ 1945, the accused was de
tailed to the additional duty o! Theater Officer for the Post and 
General Depot, Post o.f Corozal {R. 2;Pros. Ex. ,3). ·He was relieved 
£ran the additional duty of. Theater Officer and First Lieutenant 
Kittle was. detailed as Theater Officer by special orders dated 24 
September 1945 (R. 2; Pros. EX. 4). 

The Post Theater at the Post of Carozal is a 'Wlit ot tlie Panama 
Canal Department Motion Picture Service but the Theater Of.ficer is 
appointed by the Post Camnander (R. 14). :Mrs. Hunt, llho is employed 
by the Panama Canal Department Motion Picture Service as manager and 
cashier of the Post Theater at Corozal, sells tickets to the patrons 
and balances the daily receipts of cash by checking the cash with the· 
number of tickets sold (R. 6). The amount of tickets sold during the 
dq is determined by subtracting the number o.t the first ticket sold 
.fran the number of the last ticket sold (R. 6). Mrs. Jones, the as
sistant cashier, accounts .for her tickets sold in the same manner 
and then turns over the money and the reading o! the tickets to :Mrs. 
Hunt (R. 7). The cash is then put in a safe for which Mrs. Hunt 
alone has the canbination and, she makes out a d~ receipt accord- 
1ng to the number of tickets sold (R. 4, 6, lO). A da:Uy vomher 
is made out by las. Hunt and is signed by- the Theater Officer 11han 
he receives the cash receipts (R. 6)•. The Theater Of.tioer places 
the cash receipts in a safe in the theater until such, ti.me as they 
can be deposited in tht:J bank (R. 4, 5). The deposit in the. bank is 
made by- the Theater Officer to the credit ·or the ttFost of Carozal, 
Central Post Fund", o.t which Major Dickerson is the custodian (R. 7). 
In mald.ng the deposit the Theater Officer secures a duplicate deposit; 
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slip l'lhich he present£ to the cuatodian ot the Central Poet Fund and 
receives- f'ran him. a regular receipt Toucher tor the amount of' money 
deposited (R. 4., 7). Theater receipts are 111.thdrnn fran the fund 
in the farm of a check: pa;yable to the order of the Peet Theater Of'
ficer., who then indorses the check to the Panama C~ Department 
)lotion Picture Service (R. 7., 8., 10). The custodian acts as banker 
and has never been instructed. to check the theater receipts (R. 8). 
The receipts· and a weelcl¥ report ccmplled bT. the 1beater Officer 
!'ran the daily report ot tickets sold are ret;.mred by a :memorandum 
letter to be turned in to the office of the Department Motion Picture 
Service on the Mondq i'ollowing the close of busineH on S&turda;r 
(R. 10., 15). Remittance can be made either in cash or·by check (R. 10). 
The Theater Officer has no occaaion to spend &rf3' :money tor telephone 
or the pqment of help aod all money receind !'ram. the sale or tickets 
should be turned in to the office of the Department Motion Picture 
Senice (R. 5, 11, 15). · 

First -Lieutenant Kittle took over the cm.ties of Theater otticer 
f'rc:a the accuaed on 24 septanber 1945 (R. 4; Proa. ~. 4). When the 
transter at property was made to him in the. presence of Kajar Beavers 
an 30 September 1945., the receipts tor the weeks ending 15 September 
and .22 September 1945 had not been turned in by the &cCJ1Sed (R. 4, 5). 
During the course·of' an investigation by Major Beavers the amollllt 
ot credit 'Id.th the central. Poat Fund was checked. According to 'two 
prnioua -.eekly reports and daiJJr re~eipta ·for 23, 24 and 25 September 
there -.as a total obligation of $2456.90. Cash on hand. at $830.21 and 
cash receipts tran the theater cashier of $242~20 made the total u
sets $1C172.,4l and resulted.in. a de.tieit .of $1384.49. This was shOW11 
by tbs sta:tement ot tbs 'I.heater Ot'fioer•s .A.eooant at the close ot 
business on 25 September 1945 (R. 4., 5J Pros. EX. 5). First Lieu
tenant Kittle did not remember the accwsed making arq camnents abOllt 
the eClllbination of the sate in the theater being changed or that it 
waa the same canbination as ,men Lieutenant Wendt waa Theater Officer 
(R. 5). 

MaJor Dicker1011, the custodian of the Central Post Fund, testi 
fied that it was a canm.on practice and the practice 1lblla &ceuaed wu 
Theater otfieer tar ,:heater Officers to draw amounts OYer the credit . 
to their acooant. (R. 9). A former Camnanding ot.ticar of tbs Post · 
had authorized. the issuance or checks tor the amount to be deposited, 
provided the Theater Officer gave a receipt that the money would be 
deposited prior to the time the cheek was \lafld (R. 8). This was done 
where it was impracticable for the Theater otticer·to go to the bank, 
:rf'lturn to Ccrozal tor a check and then go to Qaan7 Heights with the. 
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c~ck (R. 8). On 28 September 1945 Major Dickerson had prepared a 
certificate show.tng the balance that was due the Theater Of'ficer fol
lowing the last transaction with Lieutenant Yendt and a statsent of 
all deposits received frcm and amounts paid out to the accuaed as 
Theater Ot'!icer to 20 September 1945. This statement showed a bal
ance of $412.80 due to the. Theater Officer at the close of business 
with the accused· (R. SJ Pros. Ex. 6). The conduct of the accused wa.s 
no different frcm that ot other· persons in the same circumstances and 
it was not an uncamnon practice for Post Theater Of'ficers to be late 
in making deposits (R. 9). Major Dickerson had no knolrledge of the 
embezzlement or misappt'opriation ot funds at the Post Theater (R. 9). 

Mr. Krehl was the chie.t_clerk ot the Panama Canal Dapartment 
Motion Picture Service and civilian assistant to the Department 
Motion Picture Of'.ticer (R. 14). He testified that irregularities 
had occurred at the Post Theater at Corozal during the last two or 
three months while the accused was Theater Of'ficer. These consist 
ed of the late transmittal of receipts and the nontransmittal ot re

. ceipts (R. 14). The receipts were late practically eveey week and the 
receipts for the weeks ending 15 and 22 September 1945 were not re
ceived (R. 14). No explanation was made ot the delay in turning in 
the receipts (R. 15). 

Major Burton of the Panama Canal Department Motion Picture Service 
testified that reports !ran the Post of Corozal arrived late (R. 10, ll). 
They were due on Mondays, though the location of the theater might make 
sane difference (R. 10). There was delay during Ju:cy and August, and 
during the latter part o.t the period the accused served as Theater Of'
.ticer the reports did not reach the office until .Friday or Saturday. 
The longest delay was until Monda., of the week following the day the 
report was due (R. ll). He spoke to the accused on the telephone con
cerning the delq sanetime between 10 and 15 September (R. ll, lJ). 
He notified the Adjutant, the Executive Of'ficer and the Post Canrnamer 
of the delq (R. ll, lJ). '.l.b.e accused said that he was unable to get 
the remittance to the office on time because ha had too many' things to 
do (R. ll). At the time ot the trial a shortage of $1155.99 existed 
(R. ll). Und~r cross~xamination Major Burton stated that there have 
been delays in the receipt o.t rePorts tram other theaters. The amounts 
turned in are required to balance., but if' the balance did not tally the 
remittance would be accepted and an explanation 1f0uld be demarxied 

J (R. 12). The -amount of accounting involved does not require much time 
(R. U). Before the accused became Theater Of'.tieer the receipts frm 
Corozal had not been late (R. U). · 
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Mrs. Hunt., the cashier., did not knOW' of aey misuse or embezzlement 
of money .frcm the Post Theater Fund (R. 7). Captain Salaga., Adjutant 

of the Post of Corozal from 17 July 19451 testif'ied that prior to be

. 1ng relieved as Post Theater Officer the accused carried out his duties 

1n an exemplary m~er (R. 3). 

4. The accused testified (R. 19). When he received money £ran 

the cashier he kept it in a sate at the Foat Theater (R. 20). He had 

received the oan?;,ination to the sate !rem Lieutenant Wendt., his pred

·ecessor as Theater·Of'ticer, and it waa not changed (R. 20). He did 
not knOW' whether ~one else knew the combination (R. 20). Daring 
the past three months he had been piclcing up his Pai at the Finance 
Of'fice and cashing it there (R. 20). He kept sane of it £or his per
sonal use and the remainder he placed in .the sate in the theater 
(R. 20). No record was kept of the money in the sate but the dai~ 
receipts were kept there and a deposit was made in the bank every two 
or three days (R. 20). Whenever the accused needed money he took some 
out o! the sate but he could not remember when this practice began 
(R. 20). When he found that there was a shortage he tried to· secure 

money to replace it by- writing to the United States .tor funds but he 

never received any (R. 20., 21). ·He received a letter :trClll the Post 

Commander concerning the delq in transmitting the receipts !or the 

11eek enoin3 16 September and replied by a first in:iorsement t.hs.t he 

had not had time to make hi8 bank deposits and asked to be relieved 

as Theater Officer (R. 21; net. Ex. 9). He wanted to be relieved in 

order to straighten out the funds b;y maldng reimbursement (R. 21). 

Same o.t the money has been paid back and he intends to pq back the 

rest (R. 21)~ He cannot account £or the shortage in detail because 

it amounts to about $25 per dq and he does not know how he could· 

have spent that much (R. 211 27). The accused does not consider 

himself' guilty or embezzlement because 'be intends to pq back the 

mone;y (R. 21:) •. It was possible £or a substantial amount to be taken 

!rem the sate in such a wrr::, as not to arouse his suspicions (R. 26, 


. 27). . . ! • . • 

- . en cross-examination the accused testified that ·he took over his 
duties as Post Theater Of'ficer on 12 June 1945 (R. 21). He :found out 
ltwJ.thin a rn dqs or the second 110ek" that the receipts were t,o be 
at Qu.arr;r Heights on Mondq (R. 22). For the f'irst two weeks ne was 
able to deposit the receipts except 'When he could not get to the bank 
on time (R. 22). Sanetime in August he .first discovered a discrepanc;y 
between the caah on hand and the amoimt due to the Panama Canal Depart
ment Motion Picture Service (R. 22). 1ihen he checked he .found .that 
there wa:s a shortage of less than $1000 due to his using the. mone;y and 
not putting it ·back (R. 22). No other shortage occurred after this 
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because he would pick up the receipts for several nights fraa. the cash
ier and place them with the other receipts for the week (R. 22). He 
would then take out enough money for the deposit for the wek and if' 
there was enough left he would deposit it later (R. 23). In August 
he used his pq check of $298, except for a small amount 'Which he kept 
for himself, to make up the shortage but there was still a shortage of 
about $200 (R. 23). He was unable to explain 'Why there was a shortage 
of over $1000 on 24 September when the- shortage 1n August 1f88 only about 
$400 and he had repaid about $300 (R. 23). He continued to place his , 
own money in the safe after he discovered the shortage because he could 
not think of a better place for it (R. 23). The theater receipts wre · 
in cigar boxes and he placed his money on top. He would then use his 
money first and then take money frcm the cigar boxes (R. 23). He took 
the theater money and did not. make an error but he kept no record of 
the amounts 'Which he took (R. 23). The accused was not familiar with 
the procedure for changing the combination on safes but he thought 
that he would call the Post Quartermaster (R. 23, 26). He was aware 
on 24 Septe:ni:>er 1945 that he was short about $1300 and had discovered 
this shortage about 12 September when he did not have enough money to 
make a deposit of the receipts for the week (R•. 26). There was never 
$1000 in the safe at one time (R. 26). When the accused took money 
for his personal use it was al.wqs less than $100 (R. 26). No funds 
disappeared after he discovered the shortage in August (R. 26). 

Upon beirt examined by the court the accused testified that he 
did not have the combination to Mrs•. Hunt•s sate and that he had never 
found any discrepancy in her accounts (R. 27). .A.tter he knew of the 
discrepancy he continued to withdraw money .tran the safe (R. 27). No 
audit was made when he took over his duties (R. 27). The door to the 
theater office was locked at night and the guard only watches parked 
cars during the shOW' (R. 27). He did not have enough of his own money 
1n the safe to cover 'What he drew out because he only used the theater 
.funds when his own were exhausted (R. 27). He does not suspect aey
one of taking the money (R. 27) • 

... 
First Lieutenant Lowman testified that he was 83sociated ·nth the 

accused as a member of the Staff on the Po.st of Corozal and as his roan
mate for four months (R. 16).: The accused was congenial and they were 
friends but not closely associated (R. 17). During this time he noticed 
nothing unusual in the accused•s actions. The accused had no more vices. · 
than average and he did not know of the accused gambling, spending large 
sums of money or making lar~ purchases or investments (R. 17). The 
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accused alwqs conducted himself as an officer and a gentleman in a 

militaey- maimer (R. 17). In his opinion the accuaedts character is 

"excellent" (R. 17). He noticed no ch~e in the actions or character 

of the accused within the few weeks immediately prior to 24 September 

or thereafter (R. 17). 


First Lieutenant Kittle was recalled as a witness for the accused 
(R. 17). en 5 October 1945, after he had relieved the accused as 

Theater Ot'ficer, he received $228.50 from the accused to apply on the 

deficit, thus reducing the deficit to $1.l.55.99 (R. 18; Def. Ex. 7). 

111hen he assumed his duties he did not know that there was a shortage 

but he discovered it when the credit shown on the last t,ro weekly re

ports o! the accused tailed to equal the amount due the Motion Picture 


· Service (Re 18). By a verbal order of the Canmanding Ot'ficer he :was 
ordered to take the last two weekly reports and deposit the mone:r, 
and then take the checks to the Panama Canal Department Motion Picture 
Service nth a letter to Major Beavers, who had asked for complete· de
tails (R. 18). He also brought the shortage to the attention of the 
accused (R. 18). · 

It was orally stipulated by and between the prosecution, the de
fense and the accused that on 17 October the accused had given 8125 
to Captain Kelly, the Theater Oi'ficer, to apply on the shortage of 
$J.155e99 and reduce the net shortage to $1030.99 (R. 19). It was 
stipulated in writing b;y and between the prosecution, the ·defense 
and-the accused that it George Watts, Hotel New Yorker, New York, 
New York, were present he would testify that during the latter part 
of september he had received a letter fran the accused, dated 21 
September 1945, requesting a loan of $1000 which the accused needed 
to make up a shortage in a· fund for which he was pecuniarily responsible. 
Mr. Watts had not answered the letter or complied with the request 
(R. 19; net. Ex. 8). 

s. First Lieutenant Kittle was recalled by the court and testi 

fied concerning the operating procedure of the }.lost Theater (R. 28, 

29, ,30). .A.f'ter a ten minute recess, during llhich time apparently 

arrangements were made :t.or I;ieutenant Kittle •s further testiJllany, 

the court reconvened, but the record .tails to show affirmative~ 

that the accused 1'88 then present (R. 28). However, inasmuch aa 

his presence 1a shown a :tew minutes later in anner to a question 

b;y the prosecution, it is considered fair to presume that he was 

present when the court reconvened atter the recess and during the 

canplete testim.oey o! Lieutenant Rittle. 
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6. The accused was .found guilty of a Specification charging him 
with .reloniousl.J' embezzling by .fraudulently converting to his own use 
about $1384.49, the property of the Panama Canal Department Motion 
Picture Service, entrusted to him as Theater Officer, Post of Corozal, 
Canal zone, in violation of Article of War 93. He was detailed as 
Theater Officer, Post of Corozal, £ran l2 June to 24 September 1945. 
In his capacity as '!heater Officer he received the proceeds of the 
sale of tickets fran the cashier of the theater•. These receipts 
118re placed by him in a combination safe in the office of the theater 
until such time as he could deposit them in the bank to the credit of 
the- Post Central Fund. Deposits were usually made every two or three 
dSiYS• Upon his presenting a duplicate deposit slip to the custodian 
of the Central Post Fund the latter gave .the accused a check to his 
order as Theater Officer, 1'hich the accused was required to indorse 
and transmit to the Panama Canal Department Motion Picture Service 
each Mondq with a report of the receipts for the week ending the 
previous Saturdq. During the months of July and August the accused 
was late in making his reports and transmitting the receipts, as much 
as a week on one occasion. He .failed to transmit the receipts for 
the weeks ending 15 and 22 September and when he was relieved as 
Theater Officer on 24 September his successor discovered a shor~age 
o£ $1384.49. The accused admitted that he had taken Post Theater 
ftmds for his personal use but insisted that he intended to pq back 
the money. At the time of trial he had made p~ents llhich reduced 
the defic~t to $1030.99. 

Embezzlement is defined in the Manual fO+" Courts-Martial, 1928, 
paragraph l.49.h, as fo~ows: . 

"Embezzlement is the fraudul~nt appropriation 
of property by a person to lvhom it has been intrust
ed or into llhose hands it has lawfully come. (Moore ' 
v. u.s., 160 u.s. 268.) 

"The gist of the offense is a breach of trust. 
The trust is one arising from some fiduciary relation
ship existing between the owner and the person convert
ing the property, and springing frcm an agreement, ex
pressed or implied, or arising by operation of law. 
The offense exists only where the property- has been 
taken or received by virtue of such relationship." 

The owner of the receipts £rem the operation of the Post Theater, Post 
·of Corozal., Canal Zone, was the Panama Canal Department Motion Picture 

8 




C26s> 


Service. A fiduciary relationship existed between the Panama Canal De

partment Motion Picture Service and the accused when he was detailed as 


. Theater Officer by the Commanding Officer of the Post. of Corozal. The 
receipts .fran the .Post Theater were turned over to the accused for the 
express purpose of safekeeping and transmission to the Panama Canal 
Department Motion Picture Service and at all times remained its prop
erty. · The admitted use by the accused of these receipts for his own 
benefit was a conversion amounting to a breach of trust and constitutes 
the offense of embezzlement (CM 192530., Dig. Op. JAG., 1912-40., sec. 
451 (18); CM 244621, Morrison, 28 BR 355, 362, 3 Bull. JAG 99). 

The accused testified that he intended to return the money and 

the evidence shows that he did return some of it. Neither the intent 

to return the money nor its actual return ls a defense. 


flThe fact that accused may have intended to 
return the money, or even that he did return the 
amount of the .fund., after the offense was complete, 
is no de.fense 11 (CM 244621, Morrison, supra). 

"The return o£ the money post ~~ 
proves only that he was responsible for it, and 
does not negative nor excuse the offense" (CM 269772, 
Ranp). 

7. By letter to the reviewing authority, attached to the record 

of trial, all members o.f the court "Which tried the accused recamnended 

that all or the sentence imposed by the "court be remitted w1 th the ex

ception o.f that portion of' the sentence which provides .for dismissal 

.fran. the service.n This recamnendation was made in view o.f the tact 

that the accused had made full restitution prior to the canpletion of 

the record o.f trial. The receipt of Captain Kel:cy-, Theater Officer, 

Post of Carozal., Canal zone, for the restitution of the balance o.f the 

shortage is attached to the record or trial. 


s. War Department records show that the accused is 38 years of' 
age and married. · He is a native o.f Pennsylvania and a resident of 
Auburndale, New York. He attended Drexel Institute of Technology for 
two years but did not graduate. In civilian life he was employed for 
five years by .Elizabeth Arden., Inc., as a clerk and .for four and a half 
years by the Philadelphia Storage Battery Canpany as a production· supei
visor. He served in enlisted status f'rom 6 Mq 1941 to ll October. 1941 
and on l2 October 1941 he was transf'erred '.i;o the Enlisted Reserve Corps• . 
en 22 January 1942 he waa recalled to active duty and served in enlisted 
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status until 16 December 1942, attaining the grade of corporal. en 
17 December 1942 he was appointed a second lieutenant in the Arsrq of 
the United States upon graduation from Officer Candidate School, The 
Infantry School, Fort Benning, Georgia, and assigned to duty in the 
Infantry. He was prcmoted to first lieutenant on 17 September 1943. 
He graduated fran the School for Bakers and Cooks, 1566th Service· 
Unit, For.t Benjamin Harrison, Indiana. He wa.s serving overseas in · 
the Panama Canal Department at the time of the camnission of the o!.;. 
fense charged. 

9. The court was legally constituted and had jurisdiction of 
the accused and the offense charged. No errors injuriously a.ffect
ing the substantial rights of the accused were camnitted during the 
trial.. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the 
sentence as a.nproved by the revi81'dng authority and to warrant con
firmation of the sentence. Dismissal is authorized for violation 
of Article of War 93 by an officer. 

----T-~~-~----+-,q,~---' Judg~ Advocate. 

Judge ,Advocate. 

Judge Advocate. 
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SPJGQ - CM 292656 1st Ind 

Hq ASF, JAGO, Washington 25, D.· C. 

T01 The Secretary of Viar 

1. Pursuant to Executive Order No. 9556, dated 26 ~ 1945, 

there are transmitted harewith £or your action the record of trial 

and the 'opinicn o.f the Board or Review in the case of First Lieutenant 

Harr;r u. Fertick {0-1304365), Infantry. 


2. Upon trial by-· general court-,na.rtial this officer was found 
.glliley of feloniously- embezzling by fraudulently converting to his 

own use $1384.49, the property of the Panama Can.al Department Motion 

Picture ~arvice, which had bean intrusted to him as Theater Officer, 

Post o.f Corozal, Qa.Jial Zone, in violation o~ Article of War 93. He 

was sentenced t.o be dismissed the service., to forfeit all pay and 


· allannces due or to become due, to pay the United States a fine of 
$1000, to be ccnfined at hard labor at such pl.ace as the reviewing 
authority might direct for two (2) yea.rs, and "to .further be confined 
at bud labor until said fine is so pa.id but not for more than one (1) 
year in addition to the two years here!fore adjudged." The reviewing 
authority approved the sentence., remitted so much of the sentence as 
was in excess o.f dismissal fran the service, forfeiture of all. IBY' and 
allOMnces due or to become due, and ccnfinement at hard labor for 
one (1) year, designated the Ur.ii ted States Disciplinary Barracks, Fort 
Leaven"WOrth., Kansas, as the place of confinement and forwarded the 

· record of trial for action under Article of '?var 48. 

3. .1 summary of the evidence may be found in the accanpa.nyi.ng 
opinion of the Boa.rd of Review. The Board is of· the opinion that the 
record of trial is legally sufficient 'to support the f:indings am sen
tence as approved b:r the reviewing authority and to warrant confirmation 
or the sentmce. I concur in that opinicn. 

The accused officer was detailed as Theater Officer, Post of 
Corozal, Canal Zone, fran 1.2 June 1945 to 24 Septenber 1945. The 
theater was a unit of the Panama,Canal. Department Motion Picture Service• 

. It was the duty of the accused to receive the cash receipts fran the 
cashier of the theater am transmit them to the Pana.ma Canal Department 
Motion Picture Sani,ce at Q]a1T7 Heights, Canal Zone. .l,fter the accused 

_recm.ved the cash receipts f'ran ·the cashier he placed them :ln. a com:
bination saf'e in the Post Theater, pending their deposit 1n bank and 
remittance to the owner.· In the same safe he kept his perscnal funds. 
When his monet was exhausted he would supplement it by tapping the 
theater money.in amounts less than $100 at a time. His reports and 
remittances began rwming several daYll late. The accused failed to 
transmit the reports and the receipts for the weeks ending 15 ..and 22 
September 1945. When the acc~ed was. relieved as Theater Officer on 
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24 September 1945 his successor discovered a -shortage of $1384.49 
in the Post Theater account. The accused admitted that he had used 
the Post Theater funds for his own purposes but did not know how he 
could have taken the full amount of the shortage although he kept no 
record of the amounts which he took. He testified that he always · 
intended to P=LY back the money. Prior to trial the accused had I1¥1de 
partial restitution and reduced the amount of the short..age to $1030.99, 
and he subsequently made full restitution. · 

This is a case of an ofi'ic er who could not resist the temp
tation to augment his income by converting to his own use funds which 
were intrusted to his care. Despite his avowed intention of repaying 

• 	 the money he did not do so until after the shortage was discovered. 
Attached to the record of trial is a receipt from the Theater Officer, 
Post of Corozal, Canal Zone, acknowledging full restitution by the 
accused. The accused officer has been found guilty of a serious offense 
of a civil nature ard has denonstrated his unfitness to be an officer. 
I recommend that the sentence as approved by the reviewing authority 
be confirmed, but that the forfeitures be remitted, that the sentence 
as thus modified be executed and that the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, be designated as the place of can
i':inement. 	 · · 

4. Inclosed is a form of action designed to carry :into execution 
the foregoing reconmandation, should it meet with your approval. 

2 	Incls THOMAS H. GREEN 
l - Record of trial - Brigadier General, u. s. Army 
2 - Fonn of action 	 Acting The Judge Advocate General 

( Sentence as approved by reviewing authority confirmed, but f1'rfeitures 
remitte~. Sentence as motified ordered executed. GCMO 2 , 14 Jan 1946).· 



WAR DEPARTMENT 
Army Service Forces (269) 

In the Office of The Judge Advocate General 
Washington., D. c. 

·SPJGH - CM 292689· 

PANAMA COAST ARTILLERY COMMAND 
UNITED STATES ) FORT -AMADOR., CANAL ~ONE 

v. ~ Trial by a.c.M• ., convened at 
) Fort Clqton., Canal zone, 28 

Private First Class RAMON ) and 29 September 1945. Dis
FLORE:S-GALARZA (304 21i 4J) ., ) honorable disch.arge and con
Battery B., 346th AAA Search- ) finement far life. Penitentia
light Battalion. ) ry. 

REVIEW. by the BOARD OF REVIEW 

TAPPY, BECK, STERN and TP.EVETH.A..N, Judge AdYocates. 


. . 

1. The Board of Review has examined the record of trial in the 

case ot the soldier named above. 


2. The accused was tried upon the following Charge and Specif'i 

cationa. 


CHARGE a Violation of the 92nd Articie of War. 

Speciticationa In that Private First Class Ramon 
Flores-Galarza, Batter:, B., 346th AAA Se8%'.ch
light Battalion, did, at Paitilla Point, Canal 
Zone, on or about 18 May 1945, forcibl.¥ and 
feloniousl.¥t against her ld.ll, have carnal 
knowledge or Pastora Cornejo de Riggs. 

· Accused did not repl.¥ when asked. how.- he pleaded to the Charge and Speci
fication' and, by direction of the court, pleas of not guilty to the 
Charge and Specif'ication were entered tor him. He was found guilty of 
the Charge and Specif'ication. No evidence of previous convictions was 
introduced. He was sentenced to dishonorable discharge, total forfeiture 
and confinement for lite. The revi811ing authority approved the sentence, 
designated the United States Fenitentiaey-., Atlanta, Georgia, as the place 
of confinement and forwarded the record of trial tar action under Article 
of war sot. . 

J. A.f'ter accused had been arraigned, defense counsel moved th_at 
the proceedings be dimnissed on the grounds that (a) the charges wer, 
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never legally served on accused, and (b) he did not understand. the nature 
o£ the charges or the nature o£ the proceedings and was unable intelligent
ly to conduct or cooperate in his defense (R. 8). In opposition to this 
motion the prosecution first presented the following evidence. 

On the afternoon o£ 14 September 1945 the trial judge advocate 

and defense counsel origi~ detailed to try the instant case proceed

ed to the Fort Cl¢on General Hospital 1Vhere the trial judge advocate 

placed the charge sheet in accused rs hands and advised him in English 

'What the document was and tpe nature o£ the charges against him. Ac

cused reacted violently, ripping the charge sheet to pieces and at 

tempting to assault his two visitors. He did not indicate any compre

hension of the reason why the document had been delivered to him (R. 9, 

10). At the conclusion or this evidence the law member, without ob

jection by any member of the court, denied defensers motion so far as 


• service o£ the charges was concerned. ' 

Accused was a member o£ the 346th Antiaircraft Artillery 

searchlight Battalion and captain Benjamin s. Wathen or that organi

zation had known accused since 30 March .1944. · He had visited ac

cused's military position on the average o£ three times a ,reek and 

had talked to accused approximately t1venty times. Accused was assigned 

to radar work. He had been a little troublesome du.ring the year 1944, 

but his conduct improved and -was thereafter considered good (R. 1.3-16). 

Staff Sergeant Joaquin Gonzalez-Cajiao had been accused's chief of 

section for about a year and for the six months thereafter up to 18 

Mq 1945, the date o£ the .present offense, he had been a.ccused•s 

platoon sergeant. As chief o£ section he saw accused every dq and 

as platoon sergeant observed him every other day. He never saw ac

cused violent or emotiona.llylliset. Although accused would argue 

about some duties assigned to him, he would alwcys perform them 

(R. 18, 19). 

About l a.m., 19 May 1945, several hours after commission 

or the present offense, accused was questioned by Captain Hughes A. 

Carnes, but refused to make a statement after his rights had been ex

plained to him. Although he appeared nervous his conversation and 

his actions were normal (R. 22-25). On the morning' o£ 20 May 1945., 

however., accused became aggressive 'When a member o£ G-2 sought to 

question him and handcuffs were used to restrain him • 
. 

On 28 May 1945, ten days after canmission of this offense., 

a board o£ o£ficers was convened at the 262nd General Hospital to 
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consider and report upon accused 1s comition (R. 26). No member of the 
board was a psychiatrist but the boa.rd had before it, as a pa.rt of the 
evi.Q.ence considered by it, the opinion of Major Howard Swire, a psy
chiatrist•. That opinion was given substantial weight by the board in 
arriving at its conclusions (R. 30, 35). After considering all evi
dence before it the Board made the following findings, viz (R. 27, 
28)a 

-niagnosis: Anxiety state, severe, precipitated 
by maladjustment to military service, nostalgia, un
willingness to serve and poor attitude. Moderate pre
disposition to anxiety. Line of Duty, Yes - not fit 
for further military duty. 11 

The recamnendations of the boa.rd were as follows (R. 28) a 

• (A) Further treatment in a General Hospital in 
Puerto Rico is. recommended". "(B) Pending return to 
Puerto Rico, Patient should remain in hospital"• 

"(C) 	Patient should be returned: Security Class 
Closed iiard". 

On 29 June 1945 the board reconvened, apparently because it had been 
directed to consider the matter of accused's- behavior just prior to 
the rape and until admitted to the hospital (R. 29, 33). At that meet
ing the board's diagnosis was (R. 29) a 

"Anxiety state, severe, precipitated by his 
awarenesE> · that he was facing serious court-martial 
charges in regard to the cOlllCl.i.ssion of rape. Pre
disposition unknOffll. Line of Duty not yet determined. 
Temporarily not fit for .further military dutytt1 

am its findings were (R. 29) a 

1t(l) (a) It is the opinion of the Medical Dis
position Board that there is no evidence that this 
enlisted man showed any signs o! mental disease pi-ior 
to the committing of the alleged crime; and further 
that his behavior was normal for approximately forty 
eight' hours follOl'ling the alleged crime. (b) It is 
further believed, on the basis of the evidence at 
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hand., that this man was responsible for his acts 
at the time of the aileged crime. (2) The Medical 
Disposition Board is of the opinion that the present 
mental disease of this enlisted man is such that it 
would prevent him fran properly conducting his own 
defense., and that a further period of observation is 
necessary before he can participate in his own de
fense. (3) Recommend that military guard be suspended 
but security be maintained by the available civilian 
personnel at Corozal Hospital." 

Lieutenant Colonel Wllfred I. Carney., a member of the above-mentioned 

boa.rd of officers., did not see accused again after the meetine held 

28 Mq 1945 until the dl\Y' before the first dq of trial 'When he ob

served him run f'rom a hospital room into the hall and sit on the floor 

before a screened partition 'Which he shook (R. 33., 34). · 


A.ccused was eventually removed to Corozal Hospital 'Where he 
remained for seventy-eight days under the observation of two psychiatrists., 
Colonel George E. Resner and Major Robert P. Hargreaves. During,' that 
period Colonel Resner observed accused on the average of two or three 
times a week 'While Major Hargreaves observed him at least twice daily 

· (R. 36., 50). Major Hargreaves testified that while he had accused under 
observation he was uncooperative., sullen and evasive during question
ing (R. 36). He made two or three attempts at suicide but alw~s 'While 
saneone was present to prevent successful canpletion thereof. He was 
noisy., would rattle arxi shake the bars of his room., used a threatening 
manner toward smaller members of hospital. staff and tried to strike 
both Major Hargreaves an:i a nurse. On occasions he ripped his clothing 
to shreds., stripped himself naked and threw his clothing through the 
door of his room., destroyed· bed clothing and one time tied a knot in 
his pajamas and struck at people 'With the garment. If a nurse was 
present while he was tearµig off' his clothes he alw~ managed to keep 
himself partly covered (R. 37., 38). Although he threatened to kill 
smaller members of the hospital staff he would cringe if saneone his 
size entered his room. His attempts at suicide were not furtive but 
were alweys commenced.in the d~ime and when someone was watching 
him. Accused's belligerent periods were transitory llhile, according 
to Major Hargreaves., in a true psychosis they would be of prolonged 
duration. Furthermore., a true psychotic is m.lling to talk and re
veal his thoughts while accused was evasive and refused to answer 
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questions. He had seen accused behave marv times as he was behaving 
during the trial and in his opinion accused knew what was transpiring 
about him. Major Hargreaves' opinion was that accused was not suffer
ing !ran a true psychosis since he did not exhibit any typical symptans 
characteristic of the accepted types of psychosis. He concluded that 
accused was putting on an ostentatious show in order to give a f'alse 
impression of his mental condition in an effort to extricate himself 
fran a bad situation (R. 38., 39., 43., 44., 46., 4?)• He ns .further of 
the opinion that accused knew right .from ?ll'ong., could adhere to the 
right and possessed sufficient mental capacity to appreciate the 
nature of the court-martial proceedings and assist in his 01'll defense 
(R. 38., 39). At the conclusion of direct ex3ll'.ination of :Major 

Hargreaves., accused was asked if he ldshed to question him., to llhich 

accused mumbled what sounded like «no sir" to assistant defense coun

sel (R. 49). 


While observing accused Colonel Resner noticed., among other 
things., that in some conferences he would arunrer questions until the 
matter of his offense was brought into discussion when he would answer 
that he did not know or did not remember (R. 51) • 'While having al 
leged hallucinations about.his mother., accused would curse., threaten 
and pound upon the door of his roan. According to Colonel Resner., 
under such hallucinations a true psychotic does not fly into a 
tantrum but becCJISs quite emotional and commences to sob. Accused 
answered questions concerning his civil a:oo. military lite so long 
as they- did not concern the instant o.f.fense. Usually a psychotic 
who is destructive of clothing has no shame or modesty but accused 
showed a no:nnal embarrassme_nt in not having any clothes if' a nurse 
approached his room and lie would call for a pair at pants. Ac- · 
cused' s suicide attempts wer.e ostentatious "While a suicidal psychotic 
is very cunning and cever attempts suicide when there is a chance at 
being observed (R. 52). True psychotics do not give any warning or· 
make any. threats., as did accused, bei"ore making a personal attack. 
In Colonel Hesner's opinion accused was simulating insanity in a 
crude and exaggerated manner. · During the period of his observation 
at accused., the latter knew right £ran wrong and had su.t'.t'icient 

· mental capacity to understand the nature of court-martial proceed
ings and assist in his own defense (R. 53.,. 54). 

Captain Ephraim Horland., a psychiatrist., had accused under 

his care at· the 262nd General Hospital £ran 2 September 1945 until . 

apparently the dey at trial. Accused did not eat or sleep well and 
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110uld spend bis time walking about the 'Ward•. He did not express my 
hallucinations or delusions but he was in an anxiety state and sho1Ved 
much-agitation when the subject of his court-martial was mentioned. 
In his opinion accused could distinguish :right from 'Wl'Ong and· could 
understand the nature of the present proceedings and cooperate in 
his own defense. · He attributed accused• s present attitude. to his 
~.t:Y over the future 'Which to him seemed gloany and threatening · 
(R. 57.();) • . . 

4. After presentation of the prosecution's evidence to estab
.liah accused's sanity, the defense introduced the follo1Ying evidence 

to support its motion for a dismissal of the case. 


Major Howard Swire, the psychiatrist who had sul:mitted his 
· opinion to the board of officers convened at the 262nd General Hospital, 
testified that he had observed accused at that hospital on an average of 
five to eight times daily f'rom 20 May 1945 to 7 June 1945 and inter
vie-wed b1m periodically every third or fourth day (R. 63, 67). He 
diagilosed accused's condition as an anxiety state and vra.s of the opin
ion he 111BS '1%perienc1ng a severe mental disorder. He did not believa 
accused was bluffing; He further pelieved accused was ihcapable of 
dii'ferentiating between right and wrong and of participating intelli 
gently in his. own defense (R. 64, 65). 

staff Sergeant John. M. Rakusin, .A.ssistant J>sychologist in 
, the Pqcbia,tric Section of the 262nd General Hospital, observed ac

. euse.d occasionally during his stay there from 20 May 1945 to 7 June 
f 945, · and after his readmission on 2 September 1945, following his 
confinement at Corozal Hospital. During bis first stay at the hospital 
accused 110uld tear hi.a clothes off, refuse to -.,ar pajamas and 1VOuld 
talk- excitedly- in Spanish. After his return from corozal he was more 
docile and depressed but would get wry excited and refuse to talk 
when bis. pending court-martial was· mentioned or when defense counsel 
would visit bi.Jll. In the S,rgeant I s opinion accused understood most 
of the time llbat was transpiring around him but did not respond appro
priately to his Ullderstanding (R. 68-70). ·· 

j).thougb assistant defense counsel visited the hospitaJ. and. 
attempted ·to talk to accused about his case some £our ~r five tillles, 
he "tvas newr able to hold any intelligent conversation 111.th ~. lllen 
be approached accused the first time the latter arose fran his bed 
and ~an from the roan. lClen defense counsel .tollo1118d him, accused be
came high]Jr e:xcitjd and had to be confined (R. 74, 75). 

' ' 

6. 



On the morning o:t the trial accused had been calm until the 
militacy police ex>nducted him to the hospital elevator•. Ckl~ inside 
it-he lunged at two of his guards and sought to obtain the pistol~ 
ried by the third. en the ground floor he dragged bis feet as·u be 
would not 'WSJ.k bu~ !inallY" moved oft when in.f'o:med he had petter com-. 
mence to nl.k (R. 70-72). For the first hour of accused's triaJ. ona 
of his guards was forced to restrain him all!lost. continuously' (R. ?2). 
During the lunch hour alter the first forenoon ot trial., accused tore 
all bis clothes to shreds and ripped all the leather traa his· shoe• 
until he had but bare soles and heels-left (& 73)_~ · 

S~ .A;t'ter hearing all. of th~ foregoing eiidenoe the law: member . 
denied defense's motion and rule9c, w1thout objection· fran. &DY' member ·, 
of the court,. that at the time bt bis offense and at the time o! trial; 
accused clid .not suffer· . .trom &DY' mental ailment., · could distinguis.h right. 
from 11rong and adhereto the right, ·and 1'8.S capable o! al.dini in tbe con-. 
duct of ·his defense (R.· 78)~ . -.. · ·.: . · . · . · . · · 

. . . . - : . ., . . \ . . . 

6. on itl caee ~- chief_ tb8 prosecution introduced e'rl.denoe to 
show that sometimi a.tter 4 p...-:., 18 Kay 1945, .Jamea ·w. ,Bigga and his,. 
'Wife, P.aatora' O>rilejo de Riggs, 119nt tQ the mouth o! a., r1wr betlleen' . 
Bella .v.Lsta ~d Paitillo Point Yilltar,': Reeenat·1on, Rep~llc'. ot Panama, 
for a nim.~ J,s the)" sat tull;f clothed °* the...beach ira.1ting tor the 

·tide to rise., accused approached the!ll bearing a r.1.tle and in broken 
English told. them they Yere his priaoilers and marched them to,an old 
guard shack ne-arby'. ID response to _accused• a· question., Riggs informed 
hill thai the lady 'Iiith lum .1laS ·hillwite. .. Acouaeci replied that he, lied' 
and. that .she was an employee of a cabaret. The.reatter acoused marched.'-. 
-the two of them. along a road. !o_r a half' or :three-.urter• o! ·a mile· and · 
then back to ~· guard. aback where. he held them until after -nightfall. · 
Stating that he 1'ia8 ! gotiig·-to· eoilduct ·them tc, Headquarters,, accused·,, 
marched them to a fork in the road and there :telling Riggs that h1a .· 
w.t!e wa~. a prisomr. he ordered Riggs to move .. alqng. Hearing a· sound~ 
s1rn1Jar '.to the oock:ing, ot a ritl.e, Riggs le..tt and lllll'ried to ~ ~- ·, 
mani&ll Police Station at. Paitllla. 'Jirport ·(R.,· 81-84). . . · 

'. . V • , . . i· ,· ..,,· • , . ,' • ' 

0 .. ,,locused ·tm11 marcbed Mrs~ ·.Rl.ggs to·. a ehack:J,ut, ·.tindhg it · . ,• 
padlocked, .·ordered her to proceed -to the :beach. · 'l'hel"9 accused informed, 
her she must. have sexual .1intercourse 'With Jda to llhich she replied. she 
vwuld not. -Accused then grabbed lier~ held her hands llith."One of bis-~ 
ahd., as she stood ·before him; '111th. the other band he. 110rked her unde~. 
pants down to her ;knees.~vrs. Riggs unsuccess!ul.ly tried-to.pre-vent 
l.o'llertlig or• her llllderclothing by JIRl'fing her boey (R.' 91.,· .99, 100., 102, 
ill, ll2). Taking' her by' an am and .a lee he pushed beT to .the ground 
and taking hold 0£ ,hh rifle he prelssed·it tightJ.i aga,1nst her arm..: . 
holding it i'lat to her· side (R. lbO.·:lOl). . .AJJ be was .forci.Dg her to 
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the ground she screamed "Jimmie1t thinking· l).er husband had :tollo"Wed them 
and screamed his name-: again after accused had her on the ground but 
received no answer {R. ·118). She screamed no more thereaf'ter beaause · 
no one was around and~. !urthemore, accused threatened to break .her 
face 1d.th his rifle if ,she did so· (R. 92, 96) • Accused got on top o:t 
her, took out his penis, pulled up her_ dress nth one hand as he held 
her _11ith the other ·anc1 removed her-pants completei,-. · Using his legs · 
he forced hers apart and although she tried to twist away from him as 
he held her in a firm grasp, mvertheless be penetrated her private_ 
parts with his penis an:l af'fected a· comple~d act of'. se:xnal intercourse 
lliJhin:a few mimltes (R. 92, 101-104., 112, 113., 115, ll.7). · 

. Following this act which lasted •some minutes., not very long• 
accused, :remained on prosecu.trix kiaeing and embracing her as she kicked 

' ·. 	 at accused, twisted and moied ur. shoulders and ams about. and shu!fied 
from side to eide in an effort to get from' beneath him. During this 
-~ accused still held his. rifle pressed close to her side (R. 1051 
106, 113). ,lbout a half. hour after the ~rst act o:t intercourse accused 
proceeded aga.i!l to have. relations·n-\h· prosecutrix, the second act · 
consuming about. 30 minutes (R. 95., 105., ·ll.3). · · 

. 	 ' - ~ 

Prosecutrix was not affectionate 'With accused at a,rv time 
dur.Lng the 'atta·cks but continuously resisted and opposed his acts. 
(R. 95, 97). · . Once she managed to.escape from accused but he caught het 
after a short- chase and threatened to k:Lll her. · .ts proseeutrl,x ex
pressed ·her emotions· during the attacks,·· she was ·narraid ot his r:tne 
ve:ey- much., very greatly- a.fraid11 (R. lll) •.·Her clothing had not been .. 
torn by accused, nor ~d she suf:ter any- ~ts or bruises ·to her· body" · · 
except for a tfl.i&}lt :infiamaa.tion ·ot her pr;Lvates• (R. 95, 110., 114). · 

. . -.•.. 	 . . ' . . ·.. '. 

· A,tter-the second act of intercourse ·lia4_been performed, accused_ 
nleased'prosecutrix and picking up her pali.ts and her bathing suit she · 
ran t0:-find her husband (R. 114, 120). Kr. Riggs in the meanvmile had. 
obtained assistance .f'rom the Panamanian Polloe .41lld the. military police. 
~ey- searched for prosecutrix but· could not find· her. ·Thereai'tel".. ur. 
Riggs was driwn to his home to see if she had returned and on the . 
ny back to police headquarters he instructed the driver to turn down 
a ~ide road.. So_on he· saw his wife 118lking along the road, sobbing~ 
·It was then about; 9 p.m., a.pproximatel.y two hours. since he had .. been 
separated from.his llite (R. 84, 85). · 

. 	 .... ---·· __ ,,. - ' 

.. ·· .. ··_· · ·Later that night Mrs. Riggs •s taken to Gorgas Hospital wher, 
cal)tain La11nnce v: :rairchild examined her. He round her vagina to ·. ·. 

.. , ·be of normal size .f'or a ,roman 'Who bas had a child; found no evidence 
-," o.f' recent abrasions or eontusions_,~d nothing abnonnal in the condition 

~ . 	 , ,, ' 

' . .. 
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of her vag;:l.nal. tract. He also took some urine specimens as ,mll" as 

nabs .trom ~r w.i1n&]. tract. 'nlese 11ere sent to captain Earl, s. 

'ft3dd.ing for analysis (R. 119~ 128-131) ~ His examination revealed ·the 

presence of,human spermatozoa in the specimeni, (R. 13.3) • 


.&bout 8 p.m. that evemrig of 18 ua;r 1945.,.. accused entered his 

baITacks and then visited the latr.Lne., He was perspiring and appeared 

fatigued as he stood shaking sand from his clothing. In the presence 

of .Privates First Class Claudio Alberta Torres and RU'ael Rodriguez._ 

Molina, accused stated that he had caught a man and a woman, had· 

ordered the man to leave, had taken the woman to the cooks I shack and· 

then to sane other place ,mere he twice had sexual relations 'With her• 

.A.CCl18ed· indicated that these relations 'Were, as Molina expressed it 

•force~, unwilling rather• (R. 137-142). · · 

7. Upon completion o.t prosecution•• ca.se.;..1n-chie.t, the defense 
counsel rene11ed its motion that the ease be dismissed because accused 
was unable intelligently to cooperate in his mm defense and offered 
the 'following e'Vi.denee 1:n support thereof. On. 'the first da7 of tha 
trial, .trom 6115 p.m. to 1115 a.m. of the next morning 'When the court . 
adjourned, a caused had been handcui'fecf and had remained with· his head 
and ams laid. on the counsel table before him eitcept for the occasions 
,men he wou1d tr., to jump bent h1a chair. ,it such times he tore hi• . 
clo~g and becam.o so. aggravated that considerable force. ns exercised · 
b;r his attendant to restrain Aim (R. · 14.3, 144). llbUe being taken fran 
the hospital to the .11econd day' of hi1 trial,· accused ottered some 
resistance and re.fused to 'Dlk. ·ID the court· rocn he again rested his 
ams on the table and laid his head upon .them. .&t times he, o!fered 
•quite a bit of reaistuoe, tried biting the (hand) cuffs; bit at his 

du.rt,· ripped his pants. Several times he tried to get up. He didn't 
seem to be concerned llith anything that "WU going on. 11 During the· 
a:t'terl'lOon of tba. second day- of trial accused wore fatigues over his 
pajamas because the clothing he had worn during the morning had become 
torn (R. 14irl46). After .receipt of this evidence the law member 
denied the motion made by defense and no member of the court objected 
thereto (R. 148). 

Thereafter defense introduced e'Vidence to show that accused 

had ai thority- to place under arrest arr,' person trespassing on the 


.Paitllla Point WJ.itazy Reservation and to detain any person not pos
sessing' the requisite identitication (R. 149). Following that accused 
11as warned of his rights b;r the law member but made no repl;r ldlen asked 
"What course he chose to .follow. Atter a short recess, defense counsel 
info:nned the court, he had been unable to discuss the case with accused 
who had become violent (R. 150). 

9 
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• 
8. It is basic law in trials by court-1nartial as it is in our 

civil criminal jurisprudence, that no person shall be tried for a crime . 
if he then be insane. If sufficient evidence is. introduced to raise 
a reasonable doubt as to accused's sanity, the presumption.of sanity is 
thereby rebutted and the burden falls upon the prQsecution to estab- · 
lish accused's sanity, as a fact, beyond a reasonable doubt (MC'.M, 1928, 
par. 63; Dig. 0p.· JAG 1912-40, sec. 395 (36); Daviw v. United States, 
160 US 469). Inasmuch as this ca,.se is not one requiring review or con
firmation by the President or his authorized representative, it is not 
our function in passing upon this record of trial to weiglr'·. evidence, , 
judge of the credibility of witnesses or determine controverted questions 
or fact. our sol:e !'unction is to determine if the record of trial con
tains any substantial evidence vmic:h, if true, is sufficient to support · 
the findings of gy.ilty (CM 152797 cited in MCM, 1929, p. 216, note to 
.A.rticle of 'War so½). 

There is in the record psychiatric evidence and also direct 
evidence of such abnormal conduct upon the part of accused as would 
indicate that, at the time of trial, he was not in sufficient posses
sion of his rational faculties to permit him to cooperate in his 01¥Il 

defense. On the other hand, there is most respectable psychiatric evi
dence establishing that accused was not insane or.unable to cooperate 
in his offll defense but that his abnormal conduct, not .falling within 
the pattern of arry known psychosis, was simulated and a sham. It was 
for the court to v.eigh all of this conflicting evidence and to conclude 
therefrom whether or not the sanity of accused had been established be
yond a reasonable doubt. That question of fact it resolved against the 
accused. Since there is evidence from which the court could reasonably 
have so· :oncluded, the finding on that question is valid and binding 
upon us. iccordingly, the record of trial supports the court's action 
in denying the motion of defense counsel, assuming without deciding 
that the motion sought action that the court had power to take. 

Rape, the offense of 'Which accused was found guilty, is unlaw
ful carnal knowledge of a wanan by .force and without her consent. The 
force involved in the act of penetrating the woman's private parts is 
alone sufficient llhere there is in .fact no consent. In~o!ar as consent 
is concerned it may be inferred that the worr:an consented if she fails 
to take such measures to frustrate the man's design as she is able to 
and as are called for by the circumstances. ?lere verbal protestations 
and a pretense of resistance are not sufficient to show want of con
sent (UCM, 1928, par. 1491?.). EVen though reluctant consent negatives 
rape, nevertheless, Tihere the woman ceases resistance under fear o! 
death or other great ham (such fear being gauged by her own capacity) 
the con8lllllUted act is rape (CM 240674, Reinke, 26 BR 91; OS 2.36612, 
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Tyree, 23 BR 67; Wharton's Criminal I,a:w, 12th Ed., p. 942). Here the 
accused was armed with a rifle and he handled it in such a meaningful 
manner that Mr. Riggs acceded to his order and lei't his wife alone ?d.th 
accused. During the perpetration of his attacks upon Mrs. Riggs, accused 
threatened to break her .race in and also threatened to ld.11 her if she 
resisted. His possession of a rifle was quite enough to demonstrate 
his ability to enforce his threats. Notwithstanding the weapon he pos
sessed and the fears she had fer her very life, Mrs. Riggs still sought 
to escape from accused and did struggle with her body to avoid his ad
vances. She screamed twice for her husband but vm.en he did not co~· 
to her rescue she. screamed no more. O:msidering the lonely area to 
ffllicb·.accused had·tabn hera.nd the unsuccessful results produced by 
her first screams, her failure to scream further is easily understandable. 
In addition to the ·foregoing accused indicated to the other soldiers., 
shortly a!ter concluding his relations lrl.th lira. Riggs, that she did not 
willingly subnit to his contacts. Upon all the evidence in thi!:l record· 
'it is quite clear that Mrs. Riggs never consented, even reluctantly., . 
to accused's acts but that she objected at all times thereto.· J.'tIY 
lack of effective resistance, if not resulting from accused's superior 
strength, did result from her fear oi' death induced by the threats made 
by accused - threats 'Which he was mll equipped to put into execution 
at Sil:Y. moment. Under such circumstances accused ts conduct constituted 
the crime oi' rape (CM 2/J.745, Bruce, 26 BR .337). In the opinion of the 
Board o! Review the record o! trial is legally sufficient to support the 
findings of guilty. 

9. According to the charge sheet, accused is 23 years of age and 

was inducted into military service at Fort Buchanan, Puerto Ri.co, on 30 

August 1945. 


10. The court was legally constituted and had jurisdiction oi' the 
person and the offenses. No errors injuriously affecting the substan
tial rights of the accused "Were committed during the trial. In the 
opinion of the Board of Ileview the record of trial· is legally sufficient· 
to support the findings of guilty and the sentence. Tuath or imprison
ment £or life, as a court-martial may direct, is mandatory upon con-· · 
viction of the crill8 o:t rape 1n violation of Article of War 92. Confine
ment 1n a penitentiary is authorized by Article of War 42. !or the offense 
of rape, recognized as an offense of a civil nature and so punishable 
by penitentiary confinement under Section 22-2801, District ot Columbia 
O:>de. 
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WAR DEPARTMENT 
Army Service Forces (281)

In the Offioe of The Judge Advo~1te General 

Washington, D,C. 


SPJGK - C.M 292693 
21 DEC 1~45 

UNITED ST.ATES 	 ) ARMY AIR roRCES 
) WESTERN FLYING TRAINING COMMAND 
) 
) Tri&l. by G.C.M., convened at.Dougla.\• 

Private Firat Claas LEJK>T ) Arizona, 8, 9, 10 &lld ll Ootober 1946. 

WALK!R. SR. (37730875), Diahonorable diacharge and oonfinement 

Squadron F, 3014th Army .Air ~ tor lite. Penitentiar,r. 

Foroea Bate Unit, Douglas. 

Arizona. 
 1 

----------------~--------REVIEW by. the BOARD OF REVll.W 
MOYSE, KUDER and WINGO, Judge J.dvoca.tei • 

.....-----~---------------------. 
1. The reoord of trial in the oaae ot the soldier named a.bove bu 

been examined by the_Board of Review. 

2. The aooused wa.a tried upon the following Charge and SpeoitioatiQn& 

CHARGE•. V~olation of the 92nd Article of War. 

Speoifioationa In that Private First Clua ~roy Walker, Sr., 
Squadron F, 3014:th Army Air Forces Ba.se Um.t, did, at Douglaa 
Arizona, on or about 10 September 1945, with ma.lioe·atore
thought, willtully, deliberately, feloniously, unla.wtully, 
and with premeditation kill one Columbus Ea.nee, a human 
being by stabbing him with a Jcnite. 

He pleaded not guilty :to and waa· found guilty of the Charge am Speoifioa
tion. No evidenat wa.a introduced of any previous conviction. He waa aen
tenoed to be diahonora.bly disoha.rged the aervioe, to forfeit a.ll pa.y a.nd 
allows.noes due or to beoome due, and to be oontined at hard labor at auoh 
place e.a the reviewing authorit,' m,q direct tor the term ot his natura.l life. 
The renewing authority approTed. the sentence. designated· the United States 
Penitentiar,r, Leavemrorth; Kansas. as the plaoe of oonfinement a.nd forn.rded 
the record ot trial for a.ction under Artiol.e of Wa.r sol. . 

3. Evidence for the prosecution. 

' At approxima.tely 2116 houra on 9 September 1945, the aoouaed, 
e.ooompanied by Eunioe Gonaoulin, a.rriTed a.t a dance which wa.a being held 
at the 21 Club in Douglaa, Arizona. (R. 160.161). The 21 Club oonshted 
of a large room ~n tron,t· where the danoe wu being held am two amaller 
roou in the rear, orte of_ which·waa uaed tor gambli.ng purposes and will 
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hereinafter be referred to a.a the ngambling room" and the other apparently 
used for storage and as an access to. a latrine and will hereinafter be 
referred to as the "storage room. 11 

At approximately 2300 hours on 9 September 1945 accused waa at 
the Military Police Station in Douglas. Arizona.. where, upon being directed 
to produce his possessions, he produced among other things a cigarette case. 
a billfold _and a knife (R. 134.136). The knife. described as a "fisherman's 
knife" had a single blade longer tha.n th.at of an ordinary pocket knife 
(R. 135). The accused was 11releasedn and was seen to "take up" the knife 
but was not seen to put it in his pocket (R. 13.7). The accused at that time 
had a "out just above the elbow on his lef1; a.rm" which was bleeding a. little 
(R. 137}. The out was not bandaged at that time, but instructions were given 
that he be taken to the "PRO station" (R. 137). 

Accused returned to the 21 Club where he participated in a. dice 
game in the gambling room with an ·undetermined number of persons. Among 
them were Columbus Eanes. herein&fter referred to as the deceased, Oscar 
E. Jordan a.ni Sergeant Lindsay (R. 50,54). The deceased became embroiled 
in an argUJMnt with Sergeant Lindsay and "came a.round the table" and struck 
the sergeant with his fist (R. 55.56.). 

Subsequently, at approximately 0016 on 10 September 1945, and 
during the dice game, an argument occurred between accused and deceased 
as a result of "some misunderstandings about a bet, that Columbus Eanes 
was .supposed to have taken some money from" accused (R. 50,61). During 
the argument accused had an open knife in his hands but made no verbal 
threats against deoeased's life nor threatening or aggressive motions with 
the knife (R. 55). The deceased was heard to say he "wasn't afraid of" 
aooused (R. 55). Awit~ss estimated the blade of the knife in question 
to be-about 5-1/2 inches in length (R. 66). · 

Shortly after the argument ''was settled" Chancey Wilson entered 
the room "and made the announcement he didn't want any fight in there and 
was going to turn the lights out and for everybody to take the money off 
the table because he was going to break" up the game (R. 51). When accused 
left the gambling room. he "stopped11 and asked Osoar Jordan "didn't Columbus 
get his (accused's) money?" Jordan replied that he "didn't know" (R. 51). 

A. short time la.ter J. D. Cooke, while standing in the doorway 
leading from the gambling room into the storage room, was approached by 
the accused, who stated that he (Cooke) knew who had his money (R. 60,61, 
85). Cooke replied that he did not have it nor did he know who did have 
it (R. 85). Accused then proceeded out of the side door of the storage 
room into an alley(~. 62). As _he did so Eunice Gonsoulin was heard to 
say to him, "You are not soared of none of these mother fuckers in there 
a.re you", and accused was hea.rd to reply, "No, I'm not aoa.red of no son 
of a bitch" (R. 62.101). The accused rema.ined outside the room for 
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a.p2roximately thirty seoonds and then returned by the aame door through which 
h9 departed (R. 63). When aooused reentered, the deceased, J. D. Cooke, 
Eunice Gonsoulin and Chancey Wilson were in the room (R. 63 ). At that time 
the deceased was holding an unbroken bottle in .his hand (R. 65). As the 
accused entered the room he came between Eunice and Cha.noe;r Wilson, shoving · 
the latter a.aide with his left hand (R. 65). Accused'• right hand was d~ 
b;y his aide with an open knife in it, the bla~e of which wa.s eatima.ted to 
be a.bout :5 or· 4 inches long (R. 66). Upon entering e.coused started towa.rda 
J. D. Cooke but then changed directions and proceeded towards deceased (R. 
66). At that time the deceased was "juggling" the bottle up and down (R. · 
66). When a.ccuaed started towards the deceased the latter "backed up• and 
the bottle he had been holding wu seen in the &ir (R. 68 ) • .' Accused e.dn.noed 
towards the empty-hazlded deceased who put his haJld up in front of.himaelt 
(R. 68 1 69). The accused ma.de a sweeping motion with his right halld and 
11it looked like dust (tlew) trom Columbua' clothes" (R. 69). The deceaaed 
then 11broke &.IJd run11 out of the side door., stumbling against the aide ·ot. 
the door a.a he did so and trotted off tan.rd.a the sidewalk, toward the 
front of the building (R. 69,103). Accused wae heard by one witness to say, 
"He's got my knife in hi:m.11 and by a.nother to aay, "That aon ot a bitch is 
well out" (R. 70,92,103)•. Accused went down the allr., tOW'arda the rear 
of the building but before doing ao we.a seen to pull hia halld out 

I ot hia 
pooket and wa.ve it up a.nd down, "whether he we.a waving 1t or throwing some
thing I don't know" {R. 103). · 

. Between 0030 and 0130 houra on 10 September 1945 the deoeaaed 
appeared at the door of the Hlelpa-Dodge li>spi't1al~ located a.bout 1:..1/2 
blocks from the 21 Club. seeking medical aasistanoe (R. 10.11,59). At 
that tillle he was "spitting up" blood,- and waa bleeding froa & wound on . 
the upper right cheat and from a wide gap on the left hip {R. 12.,lS)•. A 
short time later he was tra.naterred by ambulanoe to the Conohia~ County 
Hospital where he died at 1436 hours the·same day., 10 September 1945 (R.
11.20). . · 

A post-mortem examination or the body of' deceased revealed a out. 
between the ninth and tenth riba on the left side of the chest and. a out 
over the right sterno-olavicular joint (R. 27). ·In :ms.ld.ng a diaaeotion 
'of the body, the surgeon, who oonduoted the autopsy, discovered a broken 
knife blade which extended into the right upper lobe of the lung for a.bout 
two and a halt inches {R. 30). The end of the blade nearest the point or 
entry wa.s embedded within the tissue one inch tram the surfa.oe of the skin 
and had lacerated the right innomf.nate vein (R. 30); The surgeon ·removed 
the broken blade (R. 30~ In the opinion 0£ the 'Surgeon the blavr or the 
knife was in a downvard direction a..tJd from the decea.sed's left ton.rd hie 
right and the wound was made by a. very strong blow (R. 33,34}. The 
immediate oa.u~e of death was "hemorrhage from the laceration of the right· 
innoininate vein into the right upper lung" {R. 34). 

Parsuant to informa.tion aoquir'ed at the Phelps-Dodge 
' 

·li>spital, and 
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after a short search by the police, the accused was apprehended at the 

home of 1'unice Gonsoulin at approximately 0134 hours on 10 September 1945 

and taken to the police station where he was questioned (R. 127-129). He 

denied having had in his possession "earlier in the evening" a long bladed 

pocket knife (R. 131), but was found at that time to be in possession of 

a small pearl-handled knife (R. 131,136). 


On 11 September 1945, an investigator of the Provost Marshal's 

Oftice made a search of the roof of the 21 Club and there found a ''knife 

handle with P3,rt of the stub of the blade still on it 11 (R. 139 ). At that 

time there was a stain on the stub which a subsequent laboratory analysis 

revealed to be blood (R. 140, Pros. Ex. 21). A visual examination in

dicated that the knife handle with stub matches the broken knife blade 

taken from the body of deceased (Pros. Ex. 19). A laboratory analysis of 

a stain in the right pocket of the trousers worn by acc-qsed during the night 

in question revealed that the stain was human blood (R. 124,125). On 11 

September 1945 the accused, when confronted with the knife handle, admj,.tted 

that it was a. ~rt of the knife he had had in his possession on the night 

of 9 September 1945 (R. 148). · 


The accused had been "drinking" during the evening prior to the 

altercation with deceased but was not drunk (R. 53,55,57,58,95,132,183,185, 

202,214:). 

4. For the defense. 

Eunice Gonsoulin testified that on the night or 9 September 1945 
she and accused went to a dance at the 21 Club, arriving at approximately 
2115 hours (R. 160). The accused did not remain on the dance floor with 
her but :went back into the gambling room (R. 161). She attempted several 
tims to get him to leave the gambling room {R. 161). After the da:i.ce 
"was over" she and accused were standing in the alley outside the doorway 
leading into the storage room (R. 164). At that time J. D. Cooke a.nd 
deceased were inside the storage room and Chancey Wilson wa.s outside (R. 
165). The deoeased had in his ha.IJd a Cooa-Cola bottle which ehe had.previously 
given him and from which he had been drinking (R. 166). The aooused walked 
into the storage room and started towards J. D. · Cooke and at that tim, the 
deceased struok the bottle against the side of the wall, a.dvanoed on aooused 
and then 11stabbed11 at him with that pa.rt or the bottle which remained in 
his hand {R. 166,174). Previous to his entry aooused had told her "they 

· 	had taken his money a.nd he wanted his money. He said he was going to talk' 
to J.D." (R. 167). When aocused started through the door she did not see 
anything in his hand (R. 167). Accused had made no threatening gestures 
or movement toward deceased prior to the latter'a e.d~oe and in his con
versation with her outside the doorway did not seem to have any ill feeling 
or malice tovra.rd anyone in the room (R. 168,169). WhEll'l deceased broke the 
bottle she stepped back out of the doorway where she had been standing (R. 167). 
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She did aee "them go together", however, and also heard a breaking of glass 
after "they were fighting" (R. 175,176). She saw deoeased come out of the 
door e.nd. go up the street (R. 168). She and aooused then went to a oafe 
and then to her home (R. 168 ). She did not see aooused throw anything 
"a.way" when he came out of the building (R. 168). 

She admitted that she he.d dom, considerable drinking on the night 
in question and that she ha.d grasped acous ed I s shirt as he was about to enter 
the storage room and asked him not to go bac~ in (R. 171,176). She also ad
mitted that she h&d been·oonvioted of a crime involving a mutual cutting, 
"a lady out me and I out her back," and had forfeited a $25 bond (R. 179). 

· She denied that at an:, time during the evening she had said to accused, "You 
a.ct like you're afraid of those sons of bitchea, 11 or words of a. similar 
nature (R. '218 ). 

Mr. Leroy Irving testified that he was in the gambling room of 

the 21 Club on the night of 9 September 1945 (R. 182 ). He .1hotioed II that 

accused had been drinking, but thought he was sober enough to place his 

bets right and to know wben he lost a bet (R. 183). Upon further question

ing by the defense on the grounds of surprise, Mr. Irving testified that he 

had previoualy stated accused was "drunk: enough to put money in the wrong 

places 11 and was too "dl'Ullk to know he had lost a bet 11 (R. 184). He further 

testified that he had not heard accused make any threats against the life 

of anyone in the room but did hear him say "that he would get him11 and that 

"he would whip himJ he said he wasn't a prize fighter but he could whip 

him" ·(R. 185,186). Mr. Irving also stated that the deceased was known in 

the community e..s one wh:> would sometimes 11pick 11 a. fight, "always talked · 

about fighting, 11 and that "all the people were a.fra.id of /_deoea.sed7 because 

he was quite a prize fighter" (R. 188 ). · · 

The accused, after being &?prised of his rights a.s a witness, 

elected to make an unsworn statement (R. 209). He stated that prior to 

9 September 1945 he was aware of the deoeased's general reputation in the 

community where the latter 11ved for being a "peaceful or troublesome man" 

and it was bad (R. 209). 


Accused's commanding officer, his first sergeant and two non

oonunissioned officers of his squadron each testified that aooused 1s effi 

ciency and character ratings were excellent (R. 191,192,194,197)•. He had 

a reputation in the squadron of being a peaceable man (R. 193,195). 


Hr. Robert E. Lewis of Douglas, Arizona, testified he was a 

bartender and had seen aoouaed in his establishment once or twice a week 

for the "last yea.r o:r so." The a.ooused was peaceable at all times he was 

in there (R. 200 ). 


Mrs. Trissie Walk¥~ mother of a.caused, testified that during 

the years accused was living at home he never gave her any trouble and 


s 
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that he had never experienced 8J1Y difficulty with the civilian polioe (R. 211). 

5•.The record of trial fully supports the oourt's finding of guilty. 
That the deceased, Colwnbus Eanes, came to his death on 10 September 1946 
as a result of wounds inflicted by a kniftwi'elded by acoused is so olearly 
established by the evidence as to render unnecessary any discussion upon 
this question. Tne cutting occurred subsequent to a dice game in,whioh 
aocused, deceased and several other persons were participating. During the 
~rune accused and deceased engaged in a verbal argument concerning some money 
involved and the accused displayed a knife, but made no threatening motions 
or gestures with it. Lpon termination of the game aocused left the gambling 
room and proceeded through a storage room to the outside of the building, 
w~er·e he remained for a short time 0 He. then reentered the storage room holding 
an open knif"e in his hands · and pro oeeded in the direction·· or· deceased who 
backea against the wall. The deceased threw in the direction of aooused a 
Coca Cola bottle whioh he vras holding in his hand and from which he had been 
drinking. The accused continued to advance, and upon reaching the deceased. 
struck him with the knife with such foroe as to break the bla~e. The deceased 
ran from the building and the accused was heard to say, "He's got my knife 
in him11 and 11 That son of a bitch is well cut. 11 

A homicide under such circumstances is murder in violation of 
Article of War 92°. Murder is the unlawful killing of a human being with 
:ma.lice aforethought. Unlawful means without legal justification or excuse. 
If one kills in self-defense, the killing is legally excusable. However, 
the doctrine of self-defense is only applicable if the person doing the 
killing (a) was not the aggressor, (b) had reasonable grounds to believe 
he must kill to save his own life or that of another whom he was bound to 
protect, or to prevent great bodily harm to himself or such third person, 
and (c) retreated as far as safety permitted (MCM, 1928, par. 148!:_)• 

An application of the above doctrine to the facts established in 
tnis case clearly shows the accused was not acting in self-defense. He was 
in fact the aggressor and the throwing of the·bottle by deceased was-no more 
than a natural reaction of one threatened by serious bodily harm. The accused 
had no reason to believe that his own life or that of any third person was in 
danger or that there wa.s any danger of great bodily harm being inflicted by 
deceased on him or any third person and that it was necessary for him to kill 
deceased in order to ·protect himself or some other person. Immediately prior 
to the fatal cutting the aooused was on the outside of the building and had 
he believed himself in danger an avenue of retreat and safety was open to him. 

The plea of self-defense is apparently predicated upon the testimony 
of one witness, accused's female companion, whose oredibility ia open toque•~ 
tion because of her close personal relations with accused. her admis1ion that 
she had done considerable drinking during the night in question, and her 
previous conviction of an offense involving moral turpitude. Her teatimony

·was to the effect that deceased did not throw the bottle at accused but 1.z!l
atead broke it, retained the broken parl in his hand, and advanced upon 

8 
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a.ooused and "a tabbed" at him with it. W8 r~ the Boa.rd ot Review ot the 

opinion the oiroumsta.noes were a.a ahe described, it still rema.ina that 

the avenue of retrea.t and a&fety waa open to aoouaed. It is inoum.bent 

upon one whenever attacked by another, except in hi.a own home to give 

growxl, or, u ia often dtated "retreat to the w&l.l, • if' praotioable, be

fore taking the life ot his assailant (CM 237641, Braold.na, 24 B.R. 71). 


Malioe at'orethough.t, an eaaenti&l element ot the ottenae ot murder, 
is established by proof ot intent to inf'liot grievoua bodil7 harm upon any 
person, or knowledge that the aot 11hioh oa.uaea death will probabl7 oauae 
grievou.a bodily harm (lell. 1928. pa.r. 148a). The intent to 1:a.tliot auoh 
bodil7 harm is oonoluaively eata.bliahed by aoouaed'• use ot a. lethal weapon 
in & manner whioh "Wa.a likely to reault in death or grievous bodily harm. 

The Board ot ReTift' 11 not w:unindhl ot th• t&ot that, tr0Jll the 

entire reoard, it appears that deoeued waa ot a. troubleaOJJ19 na.ture a.nd 

would "pick" a tight, and tha.t a.oouaed ,ru a.ppa.rently of good oharaoter. 

HOW'eTer, that 1a a J11&tter to be considered by th9 appropriate a.uthority 

in determining whether &JV' mitigation ot aoouaed'• aentenoe 1a warranted. 


The Board ot Review lilanrlae ha.a given oonaideration to the evi

dence whioh indicates that aocuaed had been drinlcing on the evening the 


· or:1.me wa.a oommi~ed. H01rever, drunke.nneaa does not appear to have been 
urged as a defense, nor does the record establiah that aoouaed wu in tao\ 
drunk. 

Viewing the record or trial in the light of all the evidenoe, the 
Boa.rd ot Review is ot the opinion that the court wa.a tull7 justified in 
finding acouaed guilty of murder in violation or Article ot War 92. 

6. There is attached to the record ot tria.l a reoommendation far 

clemenoy signed by aix ot the nine members ot the court who heard and 

decided this ca.se. !hey recommend tha.t the aentenoe be •aubatantially 

redueed," baaing auch reoammendation 11on the good ci~lian and military 


·· record of the••• acouaed and the facts attendant in the oue.• 

7. The charge.sheet ahon that the aocuaed 1a 29 years ot age, and 

that he wu inducted into the military urvioe ot the United Sta.tea on 12 

Ja.n~ 1944 at Fort Lea.vemrorth, Jranaaa. 


8. '.lhe oourt wu legall7 oonatituted and ha.d jurisdiction over the 

aoouaed and the otf'enae. No errora injuriously affecting the aubatanti&l· 

rights of the aocuaed -were committed during the trial. In the opillion ot 


., 
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the Board of Revi8W' the record or trial is legally sufficient to support 
the f.inding of guilty and the aentenoe. A 1entenoe either of death or 
imprisonment for life is mandatory upon oonviotion of murder in violation 
of Artiole of War 92. Confinement in a penitentiary ia authorized by 
Article or War 42 tor the o.ffenae of murder, recognized as an offense of 
a civil nature a.nd. so punishable by penitentiary confinement by Seot~ona 
273 a:Dd 275 of the Criminal Oode ot the Uilited States (18 u.s.c. 452,454). 

-/~~ ~,r(,_. Judge Advocate 

W$a;, 
J 
A /Je,/.e,·

I 
, · Judge Advocate 

[<ia.£ kl. tv'~ , Judge Adv~oate 

I 
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SPJGH-CM 292702 

UNITED STATES 	 ) 
) NEW ORLEANS PORr OF EMBARKATION 

v. 	 ) 
) Trial by G.C.M• ., convened at 

' 	 Lieutenant Colonel Robert E. ) camp Plauche, New Orleans., Louisi 
Hambury (0-379989), Trans- . ) ana, 19 October 1945. Dismissal. 
portation Corps. ) 

OPINION ot the BOARD OF REVIEW 

TAPPY, EECK., S'lERN and TREVETHAN., Judge Advocates 
---------~------- . 

l. The Board or Review has examl..ned the record or trial in the 
case of the officer named above and subnits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and ~eciti 
cations: 

CHARGEa Violation of the 95th Article or war. 
. 	 .. 
Specification l: In that Lieutenant O:>lonel Robert E. Ham

bury, TC Headquarters, New Orleans Port or Embarkation, 
New Orleans, Louisiana, did, at the Tulane Room., Jung 
Hotel, New Orleans., Louisiana, on or about· 28 September 
1945, 1n the presence or military personnel and their 
civilian guests, make the follo"Wing insulting and de
famatory remarks about Captain Sidney R. Eclanan, a fellow 
officer., to-wit: "APY woman who goes out with captain 
Eckman is a 1\hore," or mrds to ·that effect, thereby 
implying that captain Eclanan was a 'Whore monger • . 

Specitication 2: In that Lieutenant Colonel Robert E. Ham
bury., * * *, did, at the 1'llane Room, Jung Hotel, New 
Orleans., Louisiana, on or about 28 September 1945, in 
the presence of 1!.iss Mary Frances Haynes and other per
sons., both military and civilian., make the following 
inaul ting and defamatory :ramarks about Miss Mary Frarices 
Haynes., whose escort then and there was captain Sidney- .R•. 
Eckman, to-wit: 11~ woman who goes (?Ut with Olptain /· 
Eckman is a whore, 11 or words to that effect. 

Specification J: In that Lieutenant Colonel Robert E. Ham
bury., * * *, did, at the Tulane Room, Jung Hotel, Ne,r 
Orleans, Louisiana, on or about 28 September 1945., use 
the following insulting and defamatory language to 
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Captain Sidney R. Eclonan, a fellow officer, to-wit: 

"Any woman l'lho goes out with Captain Eckman is a l'lhore, n 

or words to that effect, thereby implying_that captain 

Eckman was a whore monger. 


·· 	He pleaded not guilty to and was found guilty of the Charge and Specifi 
cations thereunder. No evidence o:f any previous conviction was intro
duced. He was sentenced to dismissal. The reviewing authority approved 
the sentence and :forwarded the re cord of trial for action under Article 
of war 48. 

3. The evidence shows that on the date alleged accused, Industrial 
Personnel Officer at the New Orleans Port of Embarkation, attended a 
dance given by the Civilian Personnel ~ltare ,Ailsociation of the Port at 
the Jung Hotel in the city of New Orleans (R. 7). At a table located on 
the edge o:f the dance noor was a party of t"M!llve - six officers and 
their 'Wives and dates. Included·in this party was captain Sidney R. Eck
man and his guest, Miss Mary Frances Haynes, a civilian employee of the 
New Orl~ans Port of Embarkation·(R. 6, 201 21, 34, 39, 45). Accused and_ 
captain Eckman had been on vezy friendly terms for about two years (R. 6). 
'!hey had been in the habit of joking with each other and making slighting · 
remarks about each other in prlvat.a but_not in the presence of ladies 
(R. 13). Accused was acquainted 'With M:j.ss Haynes (R. 21). ' 

~ ., 	 ... ._ 

At about eleven o•clock accused w,nt to the table where Mi.as Haynes 
was and occupied the chair of captain Eckman who had -temporarily left the 
table. When Captain Eckman returned to his table accused ,rai, engaged in 
conversation nth Miss Haynes. Accused got up and said, "AP.7. girl who 
-went out w.l.th Captain Eckman would be conside~d as a tw~bit whore.n 
This remark was heard by Miss Haynes and Captain Eckman· (R. 23, 24). 
Ac·cused and captain Eckman then moved up to the middle or .the table and 
accused stated-that anybody who 1'18nt out with Captain Eckman is a ,more 
(R. 8, 23, 241 /J.) • The second time the remark l'ra.S made in a voice laud 
enough for those at the :table to hear, and· it was heard by Captain Eck
man, Miss Haynes and other o:ti'icers and ladies at the table (R. S, 22, .. 
24, 52, 57). Accused then le.tt the vicinity of the table. Following 
the remark by accused, there was a period of embarrassment and of silence 
(R. 9, 58). Miss Haynes was embarrassed, very- upset, and was on the 

verge of crying (R. 59). · 


At the time accused made the statements complained of, he had been 

drinking but was not dl"l.mk (R. 9, 14, 25). His voice 11as normal and his 

walk was steady (R • .36). He us not 1tcanpletely sober" (R. 43). His 

speech l'ia.S coherent but a trifle labored (R. 9). He was under the in

fluence of intoxicating liquor (R. 15). 


Later in the evening Captain Eckman requested accused to apologize 
(R. 16). Miss Haynes also requested accused to apologize but he said 

"he would not give acy apology and that he meant it and he meant it as 

a warning to me" (R. 26). As accused ns leaving the dance, he shook 
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hands with captain Eckman and four days later he apologized to captain 
Eckman saying 11he was aw.fully sorry about llbat J:ie had said - that he had 
too much to drink and was not conscious of the magnitude of the remark 
and wanted to apologize" {R. 19). Twelve ..days after making the remark, 
accused apologized to Miss Haynes (R. Z7). 

captain Eckman did not consider the remarks of accused as an insult 
to himself. He testified: 

~ll, the remark is d_efamatory per se, but I did not 
believe he had the intention or 11as malicious about it" 

. (R. 16). 

Miss Haynes testified: 

"Q. WOuld you say as a result of this alleged remark 
you felt grossly insulted?" 

"A.• I was vary embarrassed." 

"Q• Were you insulted?• 

n,1. To a certain extent I was. I didn•t know how 
to take it.• 

"Q• In your own mind at that time did you beline 
O:>lonel Hambury meant it seriousl,-?" 

"A• I thought it was due to his being under the in
nuenoe o:t alcohol." 

*** 
"Q• As a result of the remark, do you .1'eel you haw 
~en defamed in the eyes of other people?" 

• "A• Yes, I do - well, yes. 11 (R. 30, 31) • 
. 

A WAC lieutenant 'Who was a member of the party testified: 

"Q• ntd you consider this defamatory remark was 

directed toward Miss Haynes?" 


"A• . I certainly did, sir. n 


"Q. ntd you also consider it defamatory toward cap

tain Eclonan?• 


"A• Yes, I did, sir.n (R. 49) 
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The senior of.fioer present at the table when the remarks v;ere made 
testified: 

"Q.. .AJJ a result of the remark alleged to have been made 
by- c»lonel Hambury, was captain Eckman I s reputation 
lowered in your estimation?" 

"A.• Hia reputation -,as not af.f'e cted in mt 0'11?1 personal , 
opinion because of that remark." · 

"Q. u a result of the remark alleged to have been made 
by OJlonel. Hambtu:'y, ,ras her (Miss Haynes) reputation 
lowred in y6ur estimation?" _, 

"A. Not in my estimation, because I didn't place any 
truth in the remark11 (R. 66). 

,Another witness testified to substantially the same er.feet (R." S4). 

At the time acoised made the remarkll· "he us not in a eerious mood 
he had a smile on his face" (R. 37) and the remarks 1'181'8 made in a some'What 
jocular tone (R. 41, 42). His expression oonveyed hip pineas, .not to the 
point c£ laughing, but there was a smile on his face as he Rs talking (R.62). 

Neither Olptain Eckman nor Miss Haynes made an:, request that charges 
be pre.t'eITed against accused (R. 20, .'.31). · 

4. Accused, ha~r.i.ng been fully informed of bis rights as· a w.i.tness, 
elected to be 81'0rn as a Td.tness. He testified that he and his wife had 
dinner at home on the evening in question; that a.f'ter dinner and before 
going to the dance he had four drinks of 'Whiskey; that he took a pint of 
whiskey with him to the dance and by eleven o1 clock he had consumed about 
a pint, including what he drank at home; that he was "high" but not drunk. 
He did not deey making the remarks alleged to have been made but did not 
remember making them (R. 71. 73) • He and captain Eckman -.era on the best 
or terms and were in the hacit of ~king remarks similar to the ones can
plained o£ to each other. 

"Q• Do you remember having made the same remark or 

similar ones to him prior to that occasion?•· 


11.l. The same one and s1mllar ones. n 

11Q. 'Wez,, they unusual remarks ior you to make to him?• 

11A. That is t~_way captain Eckman and I talk to each 
other. We have always _bandied each other. 

"Q• He speaks that way to you?" 

4 
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"A• Yes." 

"Q• Dpes he accept such remarks from you?" 

"A• Yes.n 

"Q• And. you accept his?" 

IIJ.. Certainly" (R. 76) • 

,Accused did not know that he had made the remarks until the :m.~g 
following the dance llhen his ~e admonished 'him for having done so '(~~71). 

Evidence that accused had been on active duty- since June 1940 and that 
his ef'ticiency- ratings have been excellent and superior us introduced · 
(R. 98; Def'. Ex. A). Former commanding oi'f'icers of accused testified that 
his reputation as an officer and gentleman was excellent (R. 92, 95). 

s. The evidence clearly shows that accused at the time and plaoe and 
under the circumstances alleged in the Specifications made .the insulting 
and def'amatory statemnts set out in the Specifications. He said that any 
woman who went out with captain Eclanan was a whore. A whore is a prostitute, 
a harlot, a lewd woman 'Who engages in sexual intercourse f'or hire. The 
use by' accused of' the ,rord 1'Whoren in referring to the female· guest ot 
Captain Eckman was therefore insulting and defsma,tory both to the guest 
and to Captain Eckman. Accused said in effect that Mi.as Haynes was a 
whore and that captain Eckman ,ras in the habit of associating with 'Whores. 
usociation by an officer with knQffll or 11camnon" prostitutes is an offense 
'Which may subject the officer to dismissal. A.ccuse!i not only- made the 
accusation once but repeated it so that all members of the party of 'Which 
Captain Eckman and his guest "Were members heard it. Actions of accused 

,118re groBSly out of place and inexcusable. 1be language uaed by' accused 
· 1n the presence ot ladies and at a: semi-public social affair attended by 
both otficera and civilians 1:s not the sort of language expected of an 
officer and gentleman. A.ccuaed•s conduct 1n using woh .language 1n refer
ence to Mias Haynes a?ld to. captain Eckman and in the presence o! other 
ladies and officers was in violation of .Article of war. 95• 

.A.t the time accueed made the defamatory remarts, he 1118.8 under ~ in
nuence ot intoxicants and according to his testimony he ck>es not remember 
making the statements. He 'does admit, however, indulging in intoncanta 
to such an extent that he became "high. 11 There is no testimony in the 
record that accused was drunt. Ho"l'i8ver, if accused had been drunk at 
the time o.f. the offense, such drunkenness would not excuse him for his 

, 	 actions as voluntary drunkermess is not an excuse tor crime canmitted 1Vhile 
in that eondi~ion. 

There is considerable testimony in the record that accused and Cap

tain Eclanan were in the habit of using uncomplimentary language toward 

each other and, ot joking with each other•. Assuming that such a relation 
. . . 

s 
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did exist bet1Veen the two, such language as used by accused on the evening 
in question and under the circumstances was grossly improper. It may have 
been pennitted in the privacy of their quarters bet110en the two of them, 
but it could not be tolerated in mixed company in a ballroan. It was not 
ballroom language. 

It seems Epparent that accused was considerably under the influence 
of. intoxicants at the time he made the defamatory remarks and further that 
he and Ql.ptain Eckman were in the habit of joking and using uncomplimentary 
remarks about each other and that accused ns not serious at the time•)he 
made the remarks. 'lhe1!18 facts do not constitute a defense but they may 
properly be considered in detennining the appropriateness of the sentence. 

6. .A.ccused is married and 33 years or age. He was commissioned in 
, 	 1939 and entered on active duty on 1940. He -was assigned to the Phila

delphia Depot until Jpril 1942 1vb:m he was transferred to the New· Orleans 
Port of Empa.rkation upon the request of the officer who had been his com- · 
manding officer at the Philadelphia Depot. He 11as ,Assistant Civilian Pei,.. 
sonnel Officer until early in 1944 llhen he be came Industrial Personnel 
Offioer. The ~cord shows that of six efficiency ratings, five 11ere "Ex
cellent" and one was "SUperior. n His numerica1 rating for the period from 
l January 1945 to ,'30 June 1945 was 5.9. 

7. The court was legally constituted and had jurisdiction of accused 
and the offense.· No errors injuriously affecting the substantial rights 
of accused mre ·committed during the trial. In the opinion of the lbard 
of Review the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confinnation of the sentence. 
Dismissal is mandatory upon conviction of a violation of Article of War 95. 

Judge ·A.dvo cate 

Judge Advocate 

Judge A.dvo cate 

Judge Advocate 

/ 
/ . 
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SPJGH - CM 292702 1st Ind 

Hq ASF, JAGO, -Washington 25, D.C. NOV 281945 
TO: The Secretary o:t War 

1. Pursuant to Executive Order No. 9556, dated )Lay 26, 1945, there 
are transmitted herald.th for your action the record ot trial and the 
opinion o:t the Board of Review in the case o:t Lieutenant Colonel Robert E. 
Hambu:zy 

. 
(0-379989), Transportation Corps.

. 

2. Upon trial ey general court-martial this officer 1ra.s :tound guilt7 
of making insulting and defamatory remarks to and about a fellow officer 
and of making insulting and defamator,r remarks about a civilian lady, in 
violation of .Article of War 95. He was sentenced to dismissal. The 
reviewing authorlty approved the· sentence and forwarded the re cord of trial 
tor action under Article of War 48 • 

.3. .A summar.r of the evidence may be f'ound in the accompanying opinion 
of the Boa.rd o:t Review. · The Board is of th:! opinion that the re cord ot 
trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant contimation o:t the sentence. I concur in that '
opinion. Accused consumed alcoholic _beverages at a dance given by the 
Civilian 'M3lfare Association of the New Orleans Port of Embarkation in tba 
Jung Hotel, New Orleans, Louisiana. ltd.le under the intluence o:t those 
beverages he 'ffl::lnt to the. table occupied by six officers and their laey- , 
guests. There he said to one of the officers and bis lady guest that ariy 
woman 1'ho went out l'lith that officer was a nt110-bit whore." Accused then 
"Went to the center of the table and in substantially the same words re-· · 
pifated the statement. He was requested to apologize but refused to do so, 
although several days later he did apologize to the officer and to the · 
lady'. Accused and the officer "Were close .friends and. 'M3re in the habit 
ot making uncomplimentary remarks about each other. Accused did not seem 
to be serious when he made the remarks and there appeared to be a smile on 
bis !'ace. Accused's record as a soldier has been excellent and there 
appears no evidence 0£ prior convictions. The conduct of accused cannot 
be condoned, but there are the extenuating circumstances of the familiarity 
of accused and the officer a.bout ,mom and to whom he made the remarks, the 
tact that accused had been drinking, am the fact that. he did not appear 
to b3 serious ,men he made the remarlcs and the remarks 11ere not taken 
seriousl7 by the majority o! those who heard them. ibere.fore, it is not 
believed that accused• s conduct was so extreme as to compel the' severe 
penalty here imposed • 

..tccordingly, I recommend that the sentence be continned, but that 
it be comruuteq. to a reprimand and forf'eiture of $100.00 ot accused I s p~ 
per month for two months and that the sentence as thus conmuted be car
ried into execution. 
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4. Consideration has been gi"ven to: the attached' copy of a letter 
from: Honorable Millard E. T,rdings, United states Senate, dated 24 October 
1945, addressed to the Secretary of war; the attached memorandum from 
Colonel John P. Dinsmore, asc, dated 4 November 1945, in which reference 
is made to the interest of Honorable Allen J. Ellender, United States 
Senate, in this case; and to attached letter from Mr. V!llliam H. Kushnick., 
Di.rector of Civilian Persomiel and Training.,· Office· of the Secretary of 
'Mlr., addressed to Brigadier General Thomas H. Green, Acting ~ .Judge 
Advocate General., dated 31 October 1945. 

5. Inclosed is a form. of action designed to carry- the above recom
Jll8ndation into effect, should such recomnendation meet with your approval. 

5 Incls THCJ!AS H. Gm.EN · 
l. Record of trial. Brigadier General., U.S.A. 
2. Form of action Acting The Judge Advocate General 
,3. Cpy ltr fr Senator 

17dings, lo-24-45 
4. Q;>y memo fr Col 

5. 
1)1nsmore ll-4-45 
Ltr fr Mr. Kushnick 
l0-31-45 

( 	Sentence confirmed, rut commuted to a reprimarut and forfeiture ot $100 
pay- per month for two months. GCW 496, 30 Nov 194S). 
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(297)In the. Office of The Judge A.dTOcate General 

Washington. · D.C. 

SPJGK • CM 292834 
2 8 HOV lt14§ 

UNITED STATES ) FOURTH AIR FCRCE 

v. 	 Trial by G.C.M•• ooJffened at Ephrata 
Army Air Base, Washington, 25 S_eptemberl 

Second Lieute?lallt; DONAU> ) 1945. Di1mi11al, total forfeiturea 
C. WILLIOS (0-2091388 ), ) and confinement tor taro (2) yea.rs. 
Air Corp,. · ) 

----~--------------------~-OPINION of the-BOARD·OF REVIDI' 
ll)YSE, JaJDm. and WINGO, '1adge A.dTooatH. 

-------------·--------------
1. !he record ot trial in the oue of the oftioer nam.ed above ha.a been· 

examined by- the Board. ot Renew and the Board 1ubm1t1 th11, it• opinion, to 
!he Judge .A.ciTooate General. 

2. The a.oouaed wu tried 	upon the following Charges and Speoitieation~a · 

CB'A.RGE Ia Violation. ot the 93rd Artiole ot War. 

Specitioation la (i1n4ing ot guilty d.isapprond ~ the ren.ewiag' 
authority).· 

Speoitioation 2 a In that Seoond Lieutenant Do1:1a.ld c. ltilliama, 
Squadron T•l, 430th A:rm.y Air Force Bue Unit, did, at Ephrata 
Anq Air Ba.ae, Washington, on or about 14 .A.uguat 1945. felon
iously take, steal and carry away about Twenty ($20.00) Dollar•, 
lawful money of the United States, the property of Seooild 
Lieutenant Robert F. Cone. 

Specification Sa" (Withdrawn before arraignment ~ order of the 
appointing authority). 

Speoifioation 41 (Withdrawn before arraignment b;y order of the 
appointing authority). ' 

Speoitioa.tioli 5a In that Second IJ.eutenant DoD&ld C. Williama, 
Squadron T-1. 430th Jrsq Air. Force Base Unit. did, at Ephrata 
Army Air Base, Washington. on or about 26 .A.u&U9t 1945, felon• 
iously take. steal a1ld carry a"flf&Y' about Forty ($40.00) Dollars, 
lawi'ul monex 6f the thited States, the property- ot F1r1t Lieu
tenant Horace B. McLean. 

/ Speoitioation 61 (Finding ot guilt,- disapproved by the rniewing 
. authority). 
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Speoitica.tion 'Ta In that Second Lieuterw:tt Donald c. Williams, 
Squadr<>n T-1. 4301.h Arrq Air Force Bue Unit. did• a.t Ephrata 
Jr,q Air Bue. Wa.ah!ngton, on or about 14 August 1945, unla.w
.tull7 enter the dwelling ot Secom Lieutenant Robert F. Cone, 
with intent to oomnit a orimim.l offense, to-wit, larceny, therein. 

Specification 81 (Withdrawn before arraignment by order ot the 
appointing authority). 

Speoitio~tion 91 (Withdrawn before arrt.igmnsnt b7 order ot the 
appointing author!ty). 

Specification 101 In that Second Lieutenant Donald c. lfilliama, 
Squadron T-1, •3oth Army Air Force Baae tkdt, did, at Ephrata. 
~ Air Bue, Wuhington, on or about 26 August 1945, unlaY
ful.17 enter the dwelling ot First Lieutenant B'oraoe B. MoLet.n, 
with intent to comm!t a crimi~ often.ae, to-wit, larceny therein. 

CRA.RGJ.: II• Violation of the 9~th Article ot War. 

NOTE• Ten apeciticationa aimilar in all respects to the tea. 
speoitioations et Charge I •ere le.id under thi• Artiole. 
Speoitioation.s 3, 4, 8 and 9 were withdralrJl before arr&ign• 
men'\ by order ot the appointing a.uthority. The court found 
aoouaM gu1lt7 ot the remaining apecitioationa, and the re
newing authority disapproved tlw findings of guilt7 ot 
Speoiticatiou land 6. 

He pleaded. not guil1.7 to and was touncl guilty ot both Charges and. of all 
Speoifioatio:m not withdrawn. No e'rl.denoe of-~ prenoua oQnviotion..,... 
introduced. He TU amltenoed to be diamisaed the aervio•, to forfeit all. 
pq and allannoes due or to become due, and to be oontined at hard labor 
for two years. The reviewing authority disapproved "the findings ot Speci
fica.ti ons 1 and 6 of Charge I e.nd of Specifications 1 and 6 ot Charge II,• 
approved the sentence., and .f'onra.rded. the reoord ot trial tor action under 
Article of War 48. 

Thi• opinion will consider onl7 Specitica.tiona 2, 5, 7 and 10 ot 
each Cha.rge in Tiew ot elimination ot other Speoiticationa,by the appoint
ing and reviewing authority u noted a.boTe. 

3. Evidence tor the pro1eoution. 

13 August 1945 at approxilm.tel7 2100 houra Second Lieutenant 
Robert F. Cone, according to his teatimoll1', "undresaed and put my wallet 
ih my pa.nta pocket, where it always waa, and.hung them' on the door" ot 
his room,· number 22, Bachelor Officer•• Quarters 3327, Ephrata Army Air 
Bue, Wuhington' (R. 7). The wallet oont&ined "B twenties and $18.'60 in 
change 11 (R. 7). He left the room, visited friend.a in the "barracks,• and went 
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~o bed at about 2300 hours• •Tm next morning I ahawered again am. dressed 
a.nd had breakfut and at 1000. I oounted m:;r money alld I was twenty ahort• 
(R. 1). . . 

26 August 1945 at about 1830 houra Firat Lieutenant Horaoe B. 

:r.t>Lean, a.ooording to his teatimoey-, •took $50.00 and put it ih the hidden 

folder in my bill-told" (R. 1~ a.nd plaoed the bill-told on the 1111 over 

hi1 bed in his room, llumber 24, Ba.ohelor Of'tioers• Quartera $327, Ephrata 

A,nrry Air Ba.se, Washington (R. 16 ). He then "wrent aoroaa the hall• to a. 

tri,.nd'• room until approximatel7 2030 hours, when be returned to.hi• own 

roo• •an4 noti oed that my bill-told had been moTed. I looked a:\ it an4 _ 

oounted my money and tOtmd it wu $40.00 •hort• (R. 16). He then •oalbd , 

all the otf'ioera in the BC)Q together in a front roaa, •. and told thg tb&t 

he "ha.cl l_oat the money. I also told them I knew who it wu took it and. 

tha.t 1 t ,vu a trap, tha.t it wu marke4 m.one;y planted there by- the Provost 


· :r.il.rshal• (R. 16). .A.oouaed n.s present at this meeting (R. 16). Lieutenant 
McLean then required ea.oh otfioer to oome to ·his room &Dd •talked" to him 
"in regard to the mon978 (R. 16 ). .A.oouaed ~ the last to.come, and 
~simply ata.ted, •I am 8\1.re someone will return it b7 noon to-morrow.' fhe 
i-ea.aon he said •noon to-morrCJW"' was beca.uae tha.t wu the time I set tor it 
to be turned over to the Provost Marshal 11 (R. 16). 

The next morning Lieutenant Cone gave Lieutena.nt McLean a sealed 
envelope~ later diaoowred to oontain t40.oo (R. 19), which Ueutenaz:rt. . 
Cone had picked up about 0640 houra from the floor of a room oooupied b7 
one Lieutenant Peter,on, dtua.ted next to that of Lieute:Dallt MoLee.n·(R. 17, 
21,39). Lieutenant McLean delivered the sealed envelope to the Provo,t 
Marshal and then "a.bout 1001" · (R. 25), a.oeompanied. by one Sergeant Tumlinaon, · 
went to the room of each officer in the quarters and told him "to be in the 
B0Q that noon" (R. 18 ). .Lieutenant MoLean testified that when they entered 
the roma of aooused he "wras asleep and I woke him. and told him to ba in the 
BOQ that dq at noon. and a.bout tha.t time he asked it he oould see me alone, 
and Sergeant Tumlinson stepped in the hall and olosed the door, and he then 
a.dm1tted getting the money and asked me if I had seen Lieutenant Peterson~ 
He told me he returned the money to Lieutenant Peterson's room by :mistue1 
that he was ao nervoua he ma.de a miatake and got the wrong room. I don't 
reoa.11 everything that wa.a sa.id, but I asked him~ he took the money and 
he said he didn't want to ta.lk about it. that he didn't know, and he asked 
me what he should do. There was nothing for me to say but to turn himself 
in to the Provost Marshaln (R. 19). 

' . 
Thereafter, about 1130 hours, aooused reported to the Provost 

Marshal's otfioe and. a.tter Sergeant Tumlinson had ·expla.ined hi• rights under 
the 24th .Artio.le of War (Ii. 26.27), ma.de and signed a oontesaion (Pro•~ El:. · 
6) in whioh he stated that he "went into a room in B0Q 332T on or about 10, 
Auguat 1946 while no one YU present and looked into difteren1; offioera 
Trousers pooket,. It the trousers had a bill-told with money in it, I 
would onl.7 talce,a portion arow:d $10.00 or ;20.00. 11 He thua took $20.00 
from Lielltenant Cone. On 26 August 1945 aoouaed -.en1d,o Lt.!!. lloCla.in'• 
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roa am ••• aaw a bill-told lying on a aheU' ••• I extracted $40.00 from 
th11 pocket book.a He beoa.me frightened when Lieutenant ·Mot.ean subsequentl7 

- talked to him. and Mthought of returning the money- about 2400 hoµrs. I 
placed the $40.00 I.had taken into an envelope and placed it in an adjoining 
room b7 mistake. 11

_ He took the mone1 beoauae he waa without tuDda as a re
ault of gambling. · 

. . 	 . 

.&.bout 1400 houra • a.tter having been again warned of hi• rights 
(R. 30). aocW!ed made and aigned a aeoond ·statement (Proa. Ex. 6). which 

rea.ds in part u tollon a · 


•In ea.oh instance that I took monq. the door wu open. I 
don•il_kncnr the various times of the da7 I made entranoe into these 
rooms•. I '\look mone7 from Lt. McClain'• pooket book on the 26th ot 
ot .A.ug\alt aJld this is. the only time of dq I rem.ember. I do know 
that I nenr gai:D.ed entraxiee to a room during the night.• 

. 	 . 

·- Aooused waa not qua.rterri in either of the room.a thus entered 
(R. 28.21). . · · 

4. Brldsnoe for the defense• 

.A.ooused. after }laving been apprised. of his rights aa a witness, 

elected to take the stand and testify' 'IID4er oath (R. 34). He testified 

1ubau.ntiall7 U tollan I He 1a twen't7 J'8&r8 old• and "up to thia time 

••• had a purel7 spotlee1 reoord. both in oi'rilian life :and the A.ntq, 

... when I wu a 1enior in high sohool I wu elected to the preaidenc1 ot 

the cl&H, I held. an oftioe in the banll and wu ,. · member and. otf'ioer ot 


._ 	 other oluba in the aoh~ol, and I ,ru a member of the llfCA ·gonrning bot.rd, ,. 
and nentuall7 In.a elected to the ?ia.tiona.l. Honor&ry' S0~1e~• (R. $7). 
lit graduated from. high school in J'wle 194$~ worlce4 in a 11dete1',le plant• 
for two montha a.Jld then entered the J.rs,.y. He wu •oommiedoned a bombardier~· 
18 lllonmber 19H, t.Dd aaaigned. to ~ata Anq .Ur .Bue 2, Jal.7 1946. · 

, Re had gambled onl7 ainoe 26 .April 1946 and this praotioe wu 

1Dduoed by- id.lmeu a.tte~ upon a reduoed training aohe4ule. Eitoept . 

tor a amall amount ot mone:, llhioh M had aent home. t.Dd expenditure• •tor 

things I neede4, • he •apem• all hie pa7 aDd allowanoes tor Ju.l:7, ICllllle 

l2S9.00, •at the .d.ioe'.table.at the Of'tioer1• Club• during the tirat week 

1n .A.uguat. (R. zs.M). 011 oroaa-examin&tion 'b7 the oourt; he t.dmitted he 


· kn• that wheJl he •got ilJ.to dittioult1ea• h• oould •go to• the oha.pltJ.n . 
a.Dd the Red Oroaa •.but bad not done ao• . In &JlSIF9r to '118.qM1tion, 11:l::i,w 

:muoh tbinld.:ng d.14. 7ou do before 7ou arrived at the aoluUon tor railing 
the :money-111 he replied• •1 didn't think at all, air. whioh aooounta tor ..the 
f'aot that .1 aa her• to-c1q• (R. sa). 

.. 
Aocuae4 wan-ta •to atq ili the Jrm.T, I like 111¥ job e.Dd I like the_ 

4r·· 
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servioe, a.nd il the pcnrer1 that be would permit. I would be more than 

willing to stay in. I have alrea.d.7 ma.de arrangements to pay baok nerr• 

thing I owe. I ottered no defense in thil oue beo&uae I ha.Te none, ..... 

(R. 37)•. 

LieuteJ:Wtti Cone testified on orou-examilla.tion tha-11 aoouaed. had 
the reputation among hia tellcnr offioera of being a person ot good oharaoter 
(R. 10). Lieutenant lloLeu. testified on orou-examina.Uon that •eTer;you• 
oonaid•r•d aoouaed ~nett am truthful• (R.. 20 ). 

Five letter• from reaidenta of aoouaed'• home t01rn. the 111.niater 
, of hi• ohuroh. the prinoipal ot hi• high aohool. one ot hi1 teaoher1 • and 

tlro adult friends.- were introduoed into evidenoe {Det. Eu. 2.s,4.5,6). 
fheae letter• deol&re him to be a •tine ohriatian bo7. • whose •oharaoter, 
aaaooiatea. oonduot am reputation.have been ot the Te'f:T high.eat.• !he 
high aohool prinoipal "oannot reoommeDd him too highly to 9,D.7 position 
whioh would require oourage, honesty, taot and leaderahip• (Def. Elt. s). 

' 

5. Letters addreaaed to the reviffing a.uthorit;r 1>7 the detenae 

oounael, Lieutenant Cone aDd Lieutenant McLean, reoOD11Dending olemenoy. 

are attached to the reoord ot trial. 


6. Laroeny and housebreaking u alleged' are proved. by the evidenoe. 
Unlawful entry' into a room with intent to oommit a orimi.nal. offense therein 
ha.a been held to oonatitute houaebrealdng even though entry into the build
ing oontaining the room ha.a. b~n lurtul.17 :made (CK 202961, ~· 6 B.R. 
386). . 

L&roeDT and housebreaking are separate offenses all4 JDa.7 properly
be separately oharged. They are violations of both Artiole of lfar 93 Ul4 
Artiole ot War 95 (Clt 220398. Yeager. 12 B.R. 4011 CM 230239, Marke. l'T 
B.R. 340). Since laroeq and housebreaking are tainted with oorrupimeH 

and moral tvpitude. the Speoitioationa under Artiole of War 93 represent 

the more a,rioua upeota of the oaae, and punishment 111&7 properly be im

posed with reference .theretoJ the limitation on punishment to diamiaaal 

only, 00;1t&ined in J.rtiole ot War 96, does not appl7 {pa.r. so... JC]( 1928• 

P• 67J Cll 248104, Porter, 31 B.R. HS). . . . - . 


1: War Department reoorda diaoloae that thia otfioer i• 20 year• ~ 
age. ia single. and. ia & high school grad.ua1.e•. He wu employed in a maohine 
tool company. where he •painted finished. machines• and •uaieised. in boring 
mill and planer,• from february 1943 to hguat 1943. at.a start~ wage ot 
fifty .oenta an hour and a tina.l wage ot ti.tty-tour oenta an hour. · He 
entered the orvioe 27 August 1943 and. upon completion ot trainiDg u ·an 
aviation oe.det. was oommiaaionecl uoond lieutenant. /4nf.r3' ot the United. 
States. 18 November 1944. ,, 
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a. The court wa.a legally constituted and had jurisdiction ot 
a.ccused and the ottenaes. No error, injuriously affecting the substan
tial rights of accused were oommitted by the court during the trial. 
In the opinion of the Board. or ReviEllf the record of trial is legally 
sufficient to support the findings a.a approwd by'the reviD'ing authority 
and the sentence and to warrant oonf'irmation of the sentenoe. Dismi&1a.l 
is authorized upon oonviotion or a violation ot Article ot War 93 ~ 11 
mandatory upon conviction of a violation of Artiol~ ot War 95. 

Judge Advooa.te~~kt~ 
....iM.,_·............. ___ _____)½ em·_,...,1 1..,.¼4...__ . ·--·· Judge Advooate 

_f..... 
· 

... 
) 

...............·.w.,,r1-=---·· .Judge Advocate
dh.P_· _(&I....,__ rJ.-+n 
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DEC 131£45SPJGK - CM 292834 1st Ind 

El ASF, JAGO, Washington 25., D. C. 

TOa The Secretary of War 

1. Pursuant to Exeoutive Order No. 9556, dated N.a.y 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Revift' in the case of Second Lieutenant Donald 
c. Willie.ms (0-2091388), Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of three laroenies of money in the total sum of $80.00 and three offenaea 
of housebreaking in connection therewith, in violation of Artioles of War 
93 and 96 (Specifioationa 1,2,6,6,7. and 10 of Cha.rge I, and Specifications 
1,2,5,6,7 and 10 of Charge II. Specifications 3,4,8 and 9 of each charge 
ha.d been withdrawn by the appointing authority before arraignment.) No 
evidence of any previous conviction was introduced. He was sentenced to 
be dismissed the service, to forfeit all pay end allowances due or to be
oome due, and to be confined at hard labor for two years. '.lhe reviewing 
authority disapproved "the findings of Specifications 1 and 6 of Cha.rge 

II11I and of Specifications 1 and 6 of Charge (relating to one larceey and 
one housebreaking), approved the sentence, and forwarded the record of trial 
for action under Article of Wa.r.48. 

3. A summary of the evidenc~ ma.y be .found in the accompanying opinion 
of the Boa.rd of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence asap
proved by the reviewing authority, and to warrant confirmation of the sen
tence. 

The acoused entered the room of another fellow officer and took 
S20.00 on 14 August 1946. He entered the room of another fellow officer 
and took t40.00 on 26 August 1945. He admitted entering the rooms and 
taking the money and said he did ao because he was without funds as a re
sult of gambling at dice. The sum of $40.00 was reoovered, and accused 
stated at the trial tha.t he ha.d "already made arrangements to pay back every
thing I owe. 11 

The accused did not serve overseas. m.s performance ratings are 
not shown in the papers accompanying the reoord of trial, in the record of 
trial, nor in War Department reoords. He is twenty yea.rs old. m.s reputation 
for honesty was good in his home community and among his felloar officers prior 
to commission of his present offenses. Despite his youth and previous good 
reputation, his stealthy and surreptitious commission of the offenses alleged 
and his attempt to return without detection the second sum stolen indicate 
criminal tendencies which justify his dismissal and confinement. I therefore 
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recommend. that the sentence be confirmed but that the forfeitures be re
mitted and the period of oonfinsment be redu.ce:i to sh: r0,cntrui, that the 
sentence as thus modified be ordered executed, and that a post guardhouse 
be desig:iated as the pl&ce of confinement. 

4. Inolosed is a form of act on designed to carry into exeou~1on 

the foregoing recommendation, s ould t meet with your approval. 


2 	 Inola THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( 	Sentence confirmed_., forfeitures remitted and eonfinem11t reduced to six 
months. Senetence; ~s modified ordered executed. GCMO 26 2S Jan 1946}•

L. 	 1 . 
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WAR IEPARTMENT 
Army Service Forces 

In the Offi. ce of The Judge Advocate General 
Washington., D.c. · 

SPJGN-CM 294102 

UNITED STATES ) THIRD AIR FORCE 

v. ~ Trial by G.C.M., convened at 
) Coffeyville J.rrq Air Field., 

Second Lieutenants ROY L. ) Coffeyville, Kansas, 9-10 
PAR.KS (0-1305823)., and 
WILLIAM M. KELIEY (0-775388), 
.Air Corps. 

) 
) 
) 

October 1945• 
missal. 

Each: Dis

OPINION of the BOARD OF REVIEW 
LIPSCOMB., O'CONNOR and MORGAN, Judge Advocates 

l. The Board of Renew bas examined the record o! trial in the 
case 0£ the officers named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused were tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation or' the 93rd Article of War. 

Specification l: In that Second Lieutenant Roy L Parks, 
Squadron s, 379th !AF Base Unit, Coffeyville .lrmy 
.Air Field, Kansas, and. Second Lieutenant William lC 
Kelley, Squadron s, 379th !AF Base Unit, Co!f'eyvilla 
Army Air Field, Kansas, acting jointly, and in pur- . 
suance of a common intent, did, at or near Bartlesville, 
Oklahoma., on or about 5 August 1945, .feloniously take, 
steal and carry aYIB.y one baked ham, value about $5.00, 

.and one platter, value about $0.50, property of the 
Silver Ca~tle Inn, Bartlesville, Oklahoma. 

Specification 2: In that Second Lieutenant Roy L. Parks, 
Squadron s, 379th Ail' Base Unit., Coffeyville Army Air 
Field., Kansas, and Second Lieutenant William )(. Kelley., 
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Williams admitted that he was an old acquaintance of Lieutenant Parks. 

Two young women, who were in the same party with Lieutenant 
Kelley at the Victory Club on 17 Mzy 1945, stated that he was at their 
table when a disturbance arose at the. other end oi' the room. They all 
went down to the scene but Lieutenant Kelley did not engage in any 
fisticuffs. He did have some discussion there with an intoxicated 
soldier (R. 85-87, 89; Pros. Ex. 4). 

Contradicting the prosecution's testimony concerning the theft 
and assault at the Silver Castle, Miss Esther Paulsen and Miss Lenore 
Ellis, the young women with the accused that evening, stated that, when 
they left the Silver Castle, they drove away 11:i.thout incident (R. 108-lll, 
118-121). They categorically denied that Lieutenant Kelley re-entered 
the club, that Mrs. Incas had come to the car, that she was pushed., or that 
they drove away hurriedly (R. 109.,111., 120). They recalled that they had 
purchased ham sandwiches at the club earlier and that Lieutenant Parlcs 
had remarked that for the prices charged they should have the whole ham.. 
However., nothing was ever said about taking the ham (R. 109-110., W., 119, 
123). On the cross-examination of Miss Ellis the prosecution introduced 
in evidence her pre-trial statement in lilich she related that alter the 
.four le.ft the club and entered their car the following happened: 

"Lt. Kelley got out or the car and said I just a minute., 
Parks.• He was gone only a minute., it seemed. I have 
no recollection of the cer being moved or of starting up. 
The i'irst I remember was when we went on the higlnrayt'
(R. lZ7; Pros. Ex. 5). 

5. The Specification o:f Charge II alleges that on 17 May 1945, 
at Bartlesville., Oklahoma., the accused wrongfully stuck Private Joseph 
w. Langston on the head with their hands. Speci:fication 1 of Charge I 
alleges that on 5 August 1945., at Bartlesville., Oklahoma., the accused 
stole a baked ham and a platter, valued at $5.00 and fifty cents., 
respectively., the property o:t the Silver Castle Inn. Specification 2 
of Charge I alleges that at the same time and place the accused assaulted 
Helen Lucas, with intent to do her bodily harm., by pushing her !rom a 
moving automobile and swerving such moving automobile., thereby causing 
her to be thrown to the ground. The first ortense is laid under the 
96th Article of War and the remaining offenses under the 93rd Article 
of War. In each Specification it is alleged that the accused acted 
jointly and in pursuance o.f a common intent. 

The offenses charged are established by the evidence :for the 
prosecution. It is not disputed that Lieutenant Parks struck Private 
Langston in a fight at the Victory Club. The witnesses for the de
fense did dispute Lieutenant Kelley's part in the fisticuffs., but the 
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unequivocal testimoey of the prosecution's witnesses that he was pre
sent and struck the enlisted man was accepted by the court-martial. 
In making this decision the court-martial acted within its province 
as the determiner of controverted questions of fact and no reason ap
pears why their findings should be disturbed. 

The theft and assault at tha Silver Castle cannot be seriously 
questioned. The testiJ!loey of Mrs. Lucas concerning the taking of the 
ham and platter is entirely credible. Har account of tha ensuing assault 
is corroborated by a disinterested witness. It must be said that the 
testimoey given by tha accused's companions blandly denying the whola 
incident does more credit to their loyalty than to their veracity. 

In taking tha ham and platter out of the Silver Castle with 
the obvious intent to appropriate it., Kelley was guilty of a larceny. 
The manner in which the theft occurred shows the complicity of' Parks • 
.Although the value of tha articles was small and the taking somewhat 
in the nature of a drunken prank., the colllllission of a technical offense 
cannot be gainsaid. The assault following was much more serious. Tha 
action of Kelley in pushing Mrs. Lucas from the running board as Parks 
sped away at high speed seriously endangered her life. It was done in 
reckless disregard of her. aafety and at.fords ample basis :for the in
ference o:f a specific intent to do bodily harm. Altbou.gh the evidence 
shows that the accused were drinking., their capa.city to entertain the 
requisite intent is clear. The Board concludes that the o:ff'enses al 
leged are established beyond reasonable ooubt. 

6•. At tha ciose of the defense testimoey counsel :for·~he accused 
stated that he. desired to place them on the witness stand for a limited 
purpose and that it was his understanding that cro as-examination would 
be limited to tha matters testified to on direct examination. Following 
argument by the trial judge advocate that the accused could be cross
examined fully as to aey of'.fense concerning which they testi:fied., the 
President., acting in the absence of the law member., ruled., •rt he takes 
the stand., he will be subject to cross-examination,• This ruling ap- · 
parently was interpreted as supporting the position of the trial judge 
advocate and the defense counsel thereupon stated he would not place 
the accused upon the witness stand. · 

There was no error in too court's ruling. The Manual :for 
Courts-Martial provides as :follows: 

"An accused person taking the stand as a 'Witness be

comes.subject to cross-examination like an;y other witness. 

So far as the latitude of the cross-examination is dis

cretionary wi.th the court., a greater latitude may pro

perly be allowed in his cross-examination than in that 

0£ other wi tmisses. When the accused testifies in denial 
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or explanation of any offense, the cross-examination~ 
cover the whole subject of his guilt or innocence of that 
offense. Any fact relevant to the issue of his guilt of 
such offense or relevant to his credibility as a witness 
is properly the subject of cross-examination. The ac
cused can not avail himself of bis privilege against self
incrimination to escape proper cross-examination. Where 
an accused is on trial for a nunber of offenses and on 
direct examination has testified about only a part of 
them, his cross-examination must be confined to questions 
of credibility and matters having a be~ing upon the o:r
!ense about which he has testified" (par~ 121!2, MCM, 1928). 

In addition to the limitations specifically noted by the Manual, the 

Board of Raview has recognized that an accused may take the llitness 

stand for the purpose of attacking th:J legality of the manner in which 

evidence against him has been obtained 'Wi.thout subjecting himself to 

cross-examination concerning the offense. Thus, in CM 'Z/5738, Kidder, 

it was held that the accused might take the wi. tness stand for the 


. limited purpose of showing that bis confession was involuntary. But, 
when an accused testifies in denial of the offense itself, his cross

- examination cannot be limited. The reason for this rule is giTen in 
Grantello v. United States, 3 F. (2d) 117 (c.c.A., 8th, 1924) aa.i'Ollows: 

9 * * * the defendant, having taken the stand and offered 

bis testimony upon the merits of his case, and having 

entered into it in part, rendered himself amenable to 

cross-examination as to the whole. * * * A defendant can
not tell a half story touching bis defense, which is a 

half story .from his standpoint or the merits o.f the 9ase, 

than abruptly stop in his course and decline to answer . 


- !'u.rther and expect to reap the benei'it for himself to be 

derived therefrom, without incurring the discredit that 

is, by the rules of evidence and legal inference, visited 

upon the ordinary witness pursuing a like co:urse. • 


7. The accused Parks is about 23 years and ·5 months o.f age having 
been born 2 July 1917. Following graduation from high school at Nampa, 
Idaho, he went to Los Angeles, California, and attended an electrical 
school !or eighteen months. Ha was subsequently employed as an electrician 

. 1n a mine and as a plant operator in the oil refining business•.. Entering 
·	the Arm;J' on 25 February 1941, he attained the grade of corporal and was 
sent to the Infantry School at Fort Benning. He was appointed a temporar, . 
second lieutenant in the A:rray of the United States and entered.upon 

·acUve service on 26 December 1942. 	 · 

The accused Kelley is 23 years and 7 months of age having been 

born 6 May 1922. A n.ative of Connecticut and a high school graduate, 
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he was employed as a clerk in an insurance company and in the same 
capacity in a machine factory prior to bis entry into the Aney on 1.5 
September 1942. Upon completion ot bis course of training as an 
aviation cadet he was appointed., on 15 April 1944, a temporary second 
lieutenant in the Arrrry of the United States, reporting :tor active duty 
on that date. · 

8. The court was legal,lJ' constituted.- No errors injuriously a:t
!ecting the substantial rights ot the accused wer, committed during 
the trial. The Board of Review is o! the opinion that the record o:t 
trial is legally sufficient to support tbe findings of guilty and th:e 

· sentence and to warrant confirmation thereo.t'. Il1.smtssal 1e authorised 
upon conviction of a violation o:t the 93rd. or o:t the 96th Article o:t 
War. . . 

(. 

Judge A.dvocate. 

I 
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SPJGN-C:M 294102 1st Ind JAN 11 B46Hq J.SF, JAGO, Washington, n. c. 
TO: The Secretary of War 

l. Pursuant to ExeeutiTe Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial md the 
opinion of the Board of Review in the case ot Second Lieutenants Roy- L. 
Parks (O-l30S82J), and William IL. Kelley (0-775388}, Air Corps. 

2. Upon trial by- general court-martial these otf'.l.cers were found 
guilty- ot jointly assau1ting an enlisted man, in violation of Article ot 
war 96; of jointly stealing a ham and platter n.lued at ts.so, and, ot 
jointly assau1ting a woman 1lith intent to do her bodily harm, in viola
tion of Article of War 93. Each officer was sentenced to dismissal, total. 
tori'ai.tures, and confinement at hard labor for one year. The re"fi.ewing 
author.I.ty approved only' so much of the sentences as to each accused as 
provides for dimssal and forwarded the record of trial tor action 
under .Article of War ,48. 

J •. .l summ.aey" ot the evidence may be .found in the accompanying 
opinion of the Board of Re"rl.8W'. I concur in the opinion of the Board that 
the record of trial is legally sufficient to support the findings and sen
tence as approved by- the re'Vie'Jd.ng authority and to warrant confirmation 
thereof. 

On the night of 17 lla:y' 1945, the accused, Parks and Kellq., 
attacmd a soldier in a night club at Bartlesville, Oklab:>ma., after an 
altercation between Parks and the enlisted man. The latter• s face ...as 
cut by a blow !rem Kelley but ha was no~ otherwise injured. . .All of the 
participants in the fracas bad been drinking. Sometime later, on the ear~ 
morning of S August. 1945, the accused, accanpanied by their girl friends, 
were eating and drinld.ng in the Silver Castle, another night club near 
Bartlesville. The party left tbil club but Kelley smrtly returned, snatched 
a baked ham on a platter from the counter, and fied to the car. Kn. 
Hela:1 uicas, the proprietress, pursued him and jumped on the running . 
board in an attempt to retrieve the stolen property. Kelley puabed her 
from the car as Parks dro~ ott at high 8Pf9d causing her to atrike the 
ground and rendering her unconscious. She was hospitalised for two 
~· and suffered severe pain as a result of her tall. 

. .The incidents described amp~ indicate that the accuaed are 
umrortb;y to retain their conmi.ssl.ons as otticers. I reco:mmem that the 
sentence as to each accused., as •approved b;r :the revi.8111.ng author.i.t7, be 
contirmed and ordered' executed. 

4. Inclosed 1a a form of act.ion desig 
foregoing recoI!lllendation, should it meet 

2 !Ilcls THOlUS·H. GREEN 
l - Record ot trial llajor General . 
2 - Form ot ~ction ~ The. Judge Advocate General 

( Sentence, as to each accused,as approved by- revierlng authority 
eontimed and orde~d executed~ GCMO 18, 25 Jan 1946) • · ' 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D.c. 

SPJGN-CM 294194 

UNITED STAT.ES 

v. 

Private BERTE. SMITH 
(36573521)., Company B., 
loth Engineer Training 
Battalion,· A:rmy Service 
Forces Training Center. 

) MILITARY DISTRICT OF WASHINGTON 
) 
) Trial by G.C.~11., convened at 
) Fort Belvoir, Virginia, 31 
) October 1945. Lishonorable c:iis
) charge and confinement for one (l) 
) year an:i six (6) months. Central 
) Branch, Disciplinary Barracks., 
) Jefferson Barracks, Misrouri. 

HOLmNG by the BOARD OF REVIEVf 
LIPSCOMB, O'CONNOR and MOR.GAN., Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The only question requiring discussion is raised by that 
part of the sentence v.hich imposes confinement at hard labor .for one 
year and six months. 

J. The Specification of Charger, alleges the larceny of property 
therein described from Private Francis Cramer, in violation of Article 
of War 93. The Specification of Charge II alleges the larceny of the 
property therein described from the United States., in violation of Article 
of War 94. Both Specifications allege that the larcflny occurreci on 21 
September 1945. The evidence shows that all the property described in both 
Specifications was stored in one supply room, was discovered to be missing 
on the same date, and was thereafter found in the possession of the accused. 
Al.though this evidence clearly sustains both Specifications, it does not 
show that two separate entries were made into the building from vh ich the 
property was· taken, or that two larcenies involving separate transactions 
occurred. From all the circumstances it is reasonable to infer that all 
of the property was taken on the same date, at substantially the same 
time., and as part of one transaction. The Manual for Courts-Martial 
statesa I 
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"Where the larceny of several articles is substantially 
one transaction, it is a single larceny even though the · 
articles belong to different persons. Thus, where a thief 
steals a suitease containing the property of several indivi
duals, or goes into a room and ta.lees property belonging to 
various persons, there is but one larceny, which should be 
alleged in.but one specification• (MCM, 1928, par. 149g). 

In view of the above principle and in the light of the testi
mony in the record, the property described in,the two Specifications 
must be considered in law as having been stolen in a single transaction. 
The two Specifications must, therefore, be regarded as describing one 
offense. Although the Specification of Charge I was alleged as a viola
tion of Article of War 93, and the Specification of Charge II was al
leged to be in violation of Article of War 94, the single transaction, 
regardless of the diversity of ownership of the property described, 
should have been alleged in a single Specification and as a violation 
of Article of War 93. 19 BR 81. · 

The record shows that the prosecution failed to establish 
the value of the property described iri the Specification of.Charge I, 
and that the court correctly concluded that such property was of some 
value less than $2:>. The value of the property alleged in the Specifi
cation of Charge II is established as $47 .15. Although a court-martial 
may, by inspection as in the present case, ascertain that an article 
is of some substantial value, it has been held that it may not determine 
that ·1 t has a specific value. II Bull JAG, ,Jan. 1943, p. 12-1.3; 16 BR 
299. It follows, therefore, that for the purposes of the sentence in the 
present case, the total value of the property stolen·was less than $50 
and that the maximum punishment which Jillcy" be lawfully imposed is dis
honorable discharge, total forfeitures, and confinement at hard labor 
for one year. 

4. For the reasons stated, the Board of Review holds that the re
cord of trial is legally sufficient to support only so much ot the sen... 
tence as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for one 
year• 

...... 

, Judge Advocate. 

Judge Advocate. 

2 



(315j 

SPJGN-<:M 294194 1st Ind NCV Z l 1~4~ 

Hq ASF, JAGO, Washington 25, D. C. 

TO: Commanding General, Militaq Di.strict o:f Washington, Room 


5-B-518, The Pentagon, Washington 25, D. c. 

1. In the foregoing case o:f Private Bert E. Smith (36573521), 
Company B, loth Engineer Training Battalion, A:rrsf¥ Service Forces 
Training Canter~, I concur in the holding of the Board of Re'View and 
:for the reasons therein stated recommend that only so much of the 
sentence be approved as involves dishonorabl~ discharge, :forfeiture 
of all pay and allowances due or to become due, and confinement at 
hard labor for one ,year. Under the provisions of Article of War 5o½, 
you now have authority to order the execution of the above sentence. 

2. When copies o:f the published order in this case are forwarded 
to this office they should be accompanied by the :foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies o~ the published order to the record in this case, please 
place the file number of the record in brackets at the end of· the pub
lished order, as follows: 

(CM ~4194). 

l Incl 
~QL.. \'

THO.MASH. GREEN 
Record of trial Brigadier General, USA · 

Acting The Judge Advocate· General· 

I 
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WAR DEF.ARTMENT 
. Arrit¥ Service Forces 

:rn the O.f'fice ot The Judge Advocate General- · 
WashiDgton, D. c. 

SPJGN-CM 294221 

UNITED STATES lJTH AIRB<ENE DIVISION ~ 

v. ) Trial by G.C.Y., convened at 

) Fort Bragg, North Carolina, 
Corporal NORMAN (Nm) ) 30 October 1945. Dishonorable· 
SUTHERLAND (.36287872), discharge (suspended) and con

-~Headquarters Company, ]3th finement for !1ve (S) years. 
.Airborne Division. ) Rehabilitation Center, Fort 

·) Jackson, South Carolina. 

HOU>ING by the BOARD OF REvIEW 
LIPSCOMB, O'CONNOR and .MOBG.A.N, Judge .ldvoeates 

1. The record of trial in the case of the soldier named above, 
having been examined 1n the office o.f' The Judge Advocate Genera and· 
there found legal~ inSu:!!icient to support the tindillgs and sentence, 
has been examined b;r the Board ot ReT.Lew and held to be legal.JJ suffi 
cient to support the findings in part and the sentence. 

,\ 

_2. The accused was tried up,n tht following Charge and Spec:l.f1.
cat1oni . · · . · · · 

CHARGE a Violation ot the 61st J.rticle o.f' War. 

Spec:l.:t1cation: In that Cpl Norman SUtherland, Headquarter& 
Com.pa.ey- 13th Airborne Division, did, without proper . 
leave, absent himsel! from his station at Camp Mackall, 
N. c. from about 6 January 1945, to about 4 September 
1945. 

· 3. The prosecut;ion introduced into evidence an extract copy- ot 
the morning report ot Headquarters Compan;y, 13th .Aizborne D:LT.Lsion, 
Ca;,np Mackall,. North Carolina, dated 18 January 1945, containinfi ent.riea, 
as follows: · 

http:Spec:l.f1
http:legal.JJ
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•Sutherland, Noman J62fr/872 Cpl 
. (Atchd unasgd) 
Absent sk Sta Hosp Camp llcCoy, Wis to AWOL as ot 6 Jan 45• 

•Sutherland., Norman 362fr/872 Cpl 

(Atchd unasgd) 

Above 2 EM AWOL to dropped .trom roll & records f'wd 

per par 6 c C 3 A- R 615-300.• (Pros. Ex. 1) 


By a stipulation it was shown that the accused was admitted 

as a patient to the Station Hosp:!.tal, Canp McCoy., Wisconsin, during the 

month ot Deeeni:>er, 1944, aod was released therefrom on or about, 6 

Jamiary 1945 (R. 10). . 


Master Sergeant Joseph Clmrch testi!i.ed that 1n Janu&r7, l94S., 
he was eom:mmieat1ons cbie! ot the 326th Glider Infantry to llhich the 
accused waa then assigned and that he knew that the accused was on a 
•.furlough status• trom 6 Jamary 1945 to l4 January 1945. He alao 

testified that et.tect1ve l4 JaI1WU7 the accused was transferred to 

Headquarters Compa111', 13th Airborne Div1·s1on (R. 6-7). 


In addition, Captain Albert F. Ila11'son testified that he was 
the commanding ot!icer o.t lteadquarters Compazl1'., 13th .Airborne DLvision, · 
having assumed that eomnand in February, 1945, and that he was custodian 
of the morning reports of that organization. :rn his capacity as . 

· custodian he identi!ied the above axtraet copy of the morning report 
of his organization. He explai.ned, however, that since the entries 
on the morning report were nade on 18 January, prior to his assumillg 

· command of the company-, he had no personal knowledge of the subject 
matter of those entries. He i'urther testified that the accused bad 
neTer reported to his organization and that he had never seen him 
~til the dq prior to the trial (R. 8-9). 

In order to show tha Js ngth of the accused's unauthorized 

absence and the tend.nation thereof, the prosecution introduced into 

evidence an extract eo.py o! the morning report of the 1610th SCU., 

MP CompaIJy", Cm11p McCoy, Wisconsin, which shows that the accused was 

attached to that organization for oonfi.nement on S September 1945. 

(Proa. Ex. 2). 


4• The fl.rst of the above entries in the morning report ot 

Headquarters Com;pan;y, 13th Airborne Db1a1on, Camp Mackall, North 

Carolina, purports to recite the unauthorised absence of the ac
cused from the Station Hospital, Camp ,McCoy., Wisconsin., on 6 Januaey 

1945. Inasmuch as the o!fl.cer making this entr.r was stationed in 

North Carolina at that time he would not normally have first hand 

knowledge or. an event occurring in Wisconsin. The entey is, there!off 

obviously- hearsay, and legally insui'.ficient to establish that the 


.. 
,2 
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accused was absent 1d thout leave from Headquarters Company, 13th Air

borne Division on 6 January 1945. Furthermore, the correctness of this 

entry is contradicted by the testimony of Sergeant Church who testified 

that within his personal knowledge the accused was on furlough from 6 

January to 14 January 1945. · · 


The second entry recites in effect that on the date of that · 

entr,y, 18 Januar,y 1945, the accused was absent without leave, and ·was 

dropped from the rolls of Headquarters Com~, 13th Airborne Division. 

This entr,y is in no _wa:y contradicted either by the testimo:n;r ot Ser

geant Church1- or the testimony or Captain ~wson. In fact, the testi 

mony of Sergeant Church corroborates this entr,y to the extent that it 

shows that the accused was transferred to Headquarters Company, 13th 

Airborne Division, on 14 January 1945, and that, there£~, the ac

cused was properly carried on the morning report of t.hat. organization 


· subsequent to that date. Tbe Judge .&.dvocate General, in explaining the 
probative force of a p:roperly authenticated morning report, has stated 
that such report "* * * when properly authenticated 1s Jprima f'acie 1 

evidence of the truth of the matters contained therein unless such . 
entries are •obviously not based on personal knowledge. u 4 Bull. JAG., 
86-88., March, 1945. In view of this clearly stated rule. of evidence, 
and since the entry in question is not obviously based on hearsa:y., and 
since it is not contradicted by extrinsic evidence, it must be accepted 
as " 1prima facie' evidence of the truth of the matters contained therein.• 
It follows that the record establishes b;y. prims. facie evidence that the . 
accused was absent without leave from Headquarters Com~, 13th Air
borne Divisi.on., on 18 January 1945. 

The Manual for Courts-Martial states, 

11Xhe condition of absence 1l'i.thout leave with 
respect to an enlistment haviDg once been shown 
to exist may be preswned to have continued, in 
the absence of evidence to the contrary., lliltil 
the accusedI s return· to milltar;r control under 
such enlistment- (llCll, · 1943., par. 130!,) 

This presumption of law 1s corroborated in the present case b;r the · 

testirooey of Captain Dawson llhich shows that the accused was never 

present with his organization subsequent to Febra.ar,r., 1945. ~, 

the extract cow ot the moI'lling report of the l610t.h SCU• MP Compazv, 

Camp McCoy, Wisconsin, shows that the accused's status of absence 

without leave was terminated on 5 September 1945. 


S• For the reasons stated., the Board of Review holds that the 

record of trial is legally sufficient to sustain so much of the 

court's f1nding as involves a findLng that the accused was absent 

without leave from Headquarters Company., 13th Airborne Division, 


,. 

3 
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from 18 January 1945., to S September 1945., and legally su.f'ficient 
to support the sentence. 

SPJON-Oil 294221 1st. Xnd · 
· TO: The Judge -AdTOcate Genera1 

For bis irlf'ormation. 

~£~ 
Colonel., JAGD 
Chairman., Board ot Review #3 



--------

WAR DEPA.>?.TMENT (321)
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

r·). ·.
SPJGQ - CM 294348 

. ' 

TJNITED STATES SECOND A.JR FORCE ~ 
 ' v. ) Trial by a.c.M., convened at 
) Headquarters, Second Air Force, 

Mg.jor HARRY E~ HA.MMmm ) Colorado Springs, Colorado, 22, 
(0-2:>?42), Air Carps. ) 23 October 1945. Dismi~sal 

) and total forfeitures • 

. OPINION of the BOARD OF REVIEW , 
PARTLOW, BI:Eru'R and HICKMAN, Judge Advocates'. 

" ' 

l. The record of trial in ·the base of ·.the officer named above has 
been examinecLby the Boa.rd of Review and the Board submits this, its' 


' opinion, to. The Judge Advo.cate General. '· 

' '' 

2. The accuse:i was tried upon the follow.i.ng Charges ~am <3peeifi-. · 
cations a ' \ ./ ,. ' . ... '~,'· -. 

)' "I •• ·. ' 

CHARGE Ia· Violation of the 61st .A.rticle of War'. 

Specification la 
y 

In tra.t Maj~ Harey E: 
,. 

Hammond, Air Corps, ~ . 
Squadron E, 202nd A.rmy.ilr Forces Base Unit, then.234th,''.,. 
Anny_Air Forces Base Unit, did, nthout proper leave, ":: · : 

r _absent himself from his station and organization at Clovis 
- Army Air Field, Clovis, New Mexico, from about 26 March · 

1945 to'about 28 Ms.reh 1945. · 

Specification 21 In that M!!.jor Harry E. Hammond, Air Corps, 
. Squadron E, · 202nd A.mry· Air Foreea Base· Unit, then 234th · 

Army Air Forces Base: Unit, did, without proper leave,· 
absent h:l.mself from his station and organization at Clovis . 

· Anny Air 'Field, Clovis, New Mexico, from. about l April ... , 
1945 to about 4 April 1945. · 

' . 
Specification 3a . (Finding or not guilty.) 

' ' 

•Specification 4a In tha.t J&i.jor,Harry_ E. Hainmond, Air Corps, 
Squadron E, 2:>2n.d J.rmy Air Forces '.Base Unit, did, without .., 

- , proper leave, absent himself ft-om his organization and · 
station at Peterson Field, Colorado Springs, Colorado, 
from about 15 September 1945- until he was apprehended by', 

•. , military pollce in Colorado Springs, Colorado, on or, 
about .~ September· 1945 •. · 

/ ' j,. 
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CHARGE II: 	 Violation of the 96th Article of war. 

(Finding of not guilty.) 


Specification: (Finiing of not guilty.) 

The accused pleaded not guilty to all Charges and Specifications. , He 
-was found not guilty of Specification 3 of Ch'lrge I and not guilty of 
C:targe II and the Specification thereunder. He was found guilty of 
C:targe I an::l Specifications 1, 2 and 4, thereunder. ,No evidence of 
previous conviction was introduced. He was sentenced to be dismissed 
the service and to forfeit all pay arxi allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War /J3. 

3. The evidence for the prosecution with regard to those Speci
fications as to which findings of guilty were returned is as followsa 

Specifications 1 and 2, Charge I 

The accused ms assigned to duty as officer in charge of 
Section C, aircraft maintenance, Clovis A.rmy Air Field, New Mexico, 
in January 1945, replacing Captain Robert c. Zinck, who thereafter 
acted as his assistant (R. 21, 25, 39; Pros. Ex. 2). Major Richard 
G. Walker was director of maintenance at this air ba"se during the period 
involved an:l, as wch, he was the inmediate superior officer of the · 
accused (R. 22, 39; Pros. Ex. 2). The accused was absent from his 
duties on 26, 'Z/ and 28 M:3.rch 1945, and an 1, 2, 3 and 4 A.pril·l945 
(R. 22, 29; Pros. Ex. 2). He was given no authority to be apsent upon 
these days except that one day• s absence ea.ch week -was authorized if 
all work had been completed (Pros. Ex. 2). Captain Zinck saw the accused 
in bed at his residence in Clovis on 28 M:lrch 19,45 (R. 22, 25). The 
accused I s foot 'Jlas black and blue and very swollen (R. 25). Captain 
Zinck went to the accused's home to tell him that there were some impor
tant papers to sign (R. 22 ,,_ 25, 'Z/). The accused reported for duty the 
following day (R. 23). The records of. the accused disclosed. that he had 
had no previous experience :in "B-29 engineeringtt (R. 26, 39; Pros. Ex. 2). 
:Mljor 'Walker .tried to rely upon the accused to perform the work for his 
section but due to the accused 1s incansis~ency during duty hours, it 
beca.me necessary to rely more and more on Captain Zinck, although the 
accused wa~ reliable when he .was available (Pros. Ex~ 2). 

On 12 April· 1945, Captain James M. Stubbs, ·duly appointed in
vestigating officer in the matter of possible reclassification proceedings 
concerning the accused, interviewed the accused and. took a· signed and 
sworn statement from Mm (R. 31, 32, 33). Captain Stubbs advised the 
accused that he was being considered for reclassification, or possible 
disciplinary action, that he might make a statement or remain silent, 
but that if ha made a statement, "it could ·be used azo.inst him if the 
opportunity arose, in reclassificatioh or disciplinary action" (R. 32, 
33). 'l'he accused told Captain Stubbs tbat his foot had been bothering 

2 
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him and that was the reason £or his failure to go to work (R. 33, 34). 
The investigation disclosed that the accused lud a foot injury at the 
time but Captain Stubbs, upon talking to the doctor who bad attemed 
the accused and taking a statement fro:n him respecting the injury, 
concluded trat there v.as :insufficient evidence to justify the absence 
of the accused, and recommended that reclassification proceedings be 
initiated (R. 36~ 37, ·38). The statement executed by the accused an . ,, 
12 April 1945 was introduced m evidence (R. 33; Pros. Ex:. 1). Therein 
the accused stated,·in substance, that as he worked on Sunday, 25 March 
1945, he took t..'lie following day off and also did not report tor duty 
on 'Zl or 28 M:l.rch 1945, that he too!c his day off en Sunday, 1 April 1945, 
and did not report for duty- ai 2, 3 or 4 April 1945 until he entered ._ 
the hospital en the afternoon of the latter day, that he realized he had , 
no official excuse for being absent but that his foot ms bothering 
him and that ·the only time·it was better was when he did not walk upon 
it (Pros. Ex. 1). He .did not report to the Base Hospital because he 
did not desire to be placed in it for a perio:i of time, and the personnel 
in his office alv.ays knew that if he was not there he was at home (Pros. 
Ex. 1). 

On a:> April 1945, the accused was interviewed by hi~ superior 

officers, Brigadier General Newton Longfellow and Colonel Herbert M. 

Morgan, concerning the proposed reclassification. During the course 

of such conversation, the accused stated, in subst3.nce, that he believed 

he could 11get away" with these absences because of his rank and because 

no_ one woll:1-d. check up on the matter (R. 39, 42, 43, 45). 


Specification 41 Charge I: / 

During the fore~rt of September, 1945, the accused was a patient 
in the Regional Hospital, Buckley Field, Colorado (R. 48, 51, 52). A· 
disposition board convened at this hospital on 7 SeptElll.ber 1945 recommended 
his return to full military duty (R. 55). By Special Orders No. 227, -· 
Headquarters Buckley Field, 11 September 1945, the accused was returned 
to full military duty, relieved from the hospital, and directed to pro
ceed an or about 13 September 1945 to the 202nd AAF Base Unit, Pe:t,erson 
Field, Colorado Springs, Colorado, for assignment and duty (R. 58; Pros. 
Ex. · 4). It was stipulated tba t the accused received a copy of sue h 
orders and that., pursuant to 'the directions thereof, he departed Buckley 
Field en 13 SeptEmber 1945 (R. 58; Fros. Ex. 5) • 

.in extract copy of the morning reports of the 11 202nd W' BTJ 

(Sp) Peterson Field" was introduced in evidence and showed the accused 

assigned not yet joined (enroute) to absent without leave, 0800 hours, 

effective .15 Septanber 1945, and also showed the accused fran absent 

without leav·e to confinement, 1030 hours, station guardhouse, effective 

22 September 1945 (R. 65; Pros. Ex:. 6). Personnel assigned to the 

Provost Jmsha.l• s Office, Peterson Field, apprehended the accused about 

1030 hours en the morning of ·22 September 1945, at his cabin in an auto 


.court (R. 58, 59, 60). At the time of his apprehension, the accused 
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stated, "you fellows would have been disappointed if you had come a 
little later; I would have been out there" (R. 61). 

4. In behalf of the accu.sed, several medical reports and· .forms 
concerning his physical status were intrcrluced in evidence as .follows, 
WD AGO Form 8-33, 1 April 1945, showing that the accused was admitted 
to the Station Hospital, Clovis Army Air Field, on 23 February 1945, 
suffering from a gunshot wound in his right. foot caused by a. .22 calibre 
missle and accidootally incurred on that date while he was setting up 
some targets for practice (R. 74, 75; Def. Ex. B); Form 55F, progress 
notes, showing satisfactory progress and accused ready for duty, 16 
March 1945 (R. 75; Def. Ex. C); a radiologic report on a picture of the 
accused•s right foot, dated Z7 February 1945, and indicating the presence 
of a metallic foreign body in the heel (R. 76; Def. Ex. D); 7ID AGO Fonn 
8-33, 1 April 1945, showing accused admitted to the same hospital on 
4 April 1945, with diagnosis "l. alcoholism, acute, cured 5 April 1945 11 . 

and the S3me diagnosis and description of the gunshot wcnnd as :aade in 
February (R. 76; Def. Ex. E); progress notes showing satisfactory result 
as to treatment for the gunshot wound and accused ready for duty, 7 
May 1945 (R. 77; Def. Ex. F); a radiologic report, dated 10 April 1945, 
substantially similar to the one dated Z7 February 1945 (De!. Ex. D) 
(R. 77; Def. Ex. G); and an original. X-ray film of the accused's right 
.foot showing the presence of the bullet (R. ?8; Def. Ex. H). A medical. 
officer assigned to the Station Hospital testified that the accused was 
admitted to the hospital on 8 January 1945 and discharged to duty, l2 
January 1945, with final diagnosis of ttasthma, chronic, bronchial, cause 
unknown 11 and that the bullet was still in his foot when he was again 
discharged fran the hospital an 8 May 1945 (R. scr, 81). 

When the accused returned to duty on 17 March 1945, he used 

two-crutches, his foot ...as barxiaged and. he complained of it hurting 

(R. 67, 72). His job was 11not entirely a _desk job" but involved walking 
in th'3.t he supervised work outside on the line (R•. 67, 68, 71, 72). 
During his absences in late March an::l early April 1945, his clerk was 
always able to locata him when necessary an:i his wife reported bis 
whereabouts by telephone (R. 68, 69, 71). 

An extract copy of. the morning reports of Squadron E, 234th 
MF Base Unit (CCTS)(VH), Air Corps, Clovis Army Ail:' Field, New Mexico, 
cont!l.ining entries· from 17 March to 8 May 1945, did not show the accused 

as absent without leave at any tune during such period (R. 82; Def. Eic• 


. I). ~· , . 


The accuser, Major Harry H. Baker, testified that the accused 
was assigned to his organization, the 2'2nd A.AF'. Base Unit (Special}, · 
Peterson Field, Colorado, pending reclassification but· that the accused 
was never assigned any dut}es because he never reported for duty (R. 82, 
8.3, 84). :M?.jor Baker picked up.the accused. on.the morning report of. · 
his organization on 13 September 1945, delay enroute was n,ot authorized 

.,. 
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for the accused who was not present for duty at any time fran 15 
Septe:nber to 22 September 1945, on vmich latter date he was apprehended 
(R. 86, 87). . . . .. 

The accused testified trat he entered tha United States 
Military Academy in 1933 and graduated therefrom in 1937. He then took 
flight training at Randolph Field and finishad in the pursuit course 
at Kelly Field in -1938. ·. He received his 11wings 11 in October 1938". He 
suffered several attacks of asthma. in Hawaii just before he left there 
in Decanber 1940 (R. 8,9). He was bothered again in Florida in 1942 
and again "practically the whole year of 1944, and the early part of 
1945 11 • He was grounded because of a~thma. in June or July 1942 and has 
drawn no f1ying pay since 1!ay 1942. In August 1944, he was placed on 
limited duty for a year because of his asthma and he ms hospitalized 
for.such ailment several ti.'!Jes in 1944 (R. 90). In January 1945, he was 
transferred from Florida to Clovis Army Air Base in .accordance with 
medical recommendation that he· go to a cooler climate. He -was assigned 
as officer in charge of Section c, aircraft. maintenance, working with 
B-29 ~ircraf't. although he had very little experience in squadron main- · 
tename and was not qualified for such job". Captain Zinck was his . 
assistant, was qualified for the work and had been performing it_ in a 
superior manner. (R. 90, 91). Major Walker, supervisor of maintenance, 
consulted Captain Zinck a.bout the work of the section most of the time 
(R. 91). . . . · - . . . . : . , . 

On 23 February 1945, the accused accJdentallydischarged_his · 
.22 Colt Woodsman, the shot striking his right foot. He was -hospitalized 
for the injury and discharged from the hospital on 17 March. He could · 
get tb his office but most of his duties,were outside the office and he 
could not perform them. He used crutches for awhile. His foot bothered· 
him and he rema:ined away from his,.office around the 26th az:rl Z7th of 
Ms.rch 1945 and again during the first three_days of April. His foot 

.hurt most when he was moving around, or standing up {R. 92). He stayed1 

at home to rest his foot- and "two or three days rest did it a lot of 

good", and if he had gone . to the hospital he wculd have had to stay 


. there for some period of tjJue. His wife finally called the hospital ·. 
and he re-entered it where ha remained a·little over a month (R. 93). 
About 22 February (1945) be received an efficiency rat:tng·of "excellent" 

· _and about 12 April (1945) .he was given a rating of "satisfactory" (R. 
93, 94). Between those dates he was on duty about two weeks and -was on· 
crutches most of the time. Aft.er 1eaving Buckley Hospital (in Septanber •· 
1945), he did not report to the 2J2nd Base Squadron because he had no_' . 
assigned duties, 1'13.s "pretty much upset", h:I.V'ing been· in the hospital 
three tbes since spring, was very much ashamed of his organization and · · 
wa, njust trying to get myself together" .(R. 93, 94). · 

·. Upon cross-axamimtion, the accused testified he ·;ias._trying 
, · to get himself together "mentally and not physically" before reporting 

to his organization (R. 95), that during his absences m 26th,.2'7th , 
• I • ' , .., ' 
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and 28th of Mll'ch and in April, he remained at home with his foot in 
an elevated position in arder to rest it (R. 95), and that such absence 
vas not official (R. 96). He admi. tted he rad been a commissioned offi 
cer for eight years and ,va.s not unfa:niliar with the Articles of. war 
(R. 96). 

5. The evidence establishes that the accused, 'While assigned to 
duty at Clovis Army Air Field, New Mexico, was absent from his station 
and organization on 26, Z7 and 28 M:Lrch 1945, and again on 1, 2, J and 
4 April 1945. The testimony, including the admissions of the accused. 
himself, showed that. such absences were 'Without authority fran anyone 
competent to give Mm leave. en 13 September 1945, the accused received. 
orders directing him to report to the commanding officer of a designated 
unit at Peterson Field, Colorado, and, in apparent compliance with such 
orders, ha deplrted Buckley Field, Denver, Colorado, on that date. He 
did not' report to his new organization and station, received no authori
zation to be absent therefrom,· and. was carried upon the morning reports 
of such unit as absent without leave fran 15 September 1945 to 22 
September 1945, upon which latter date he was apprehended and placed in 
the guardhouse at Peterson Field. The evidence clearly shows the willful 
and deliberate absence without leave of the accused upon the dates 
alleged and therefore sustains t.rie findings of guilty. . · 

It appears that on 23 February 1945, the accused suffered an 
accidenta.li,. mjury to his right foot due to a gunshot wound. He was 
hospitalized for about three weeks and returned to duty en 17 Ms.rch 
1945. His work involved ,"ffUking arrl he testified that such activity 
caused his foot to swell and oocasioned considerable discomfort. It 
-was to rest his foot that he absented himself without leave in late 
:M::irch and early April.· Upon the last day of the second unauthorized 
absence, he actually re-entered the hospital where he was tr(:)8.ted both 
for the foot wound and for acute alcoholism. For his unauthorized 
absence of eight cb.ys in September 1945, following his release from 
another hospital, the accused offered the excuse that he had ·no assigned 
du.ties, ns "upset", was very much ashamed of his organization and was 
trying to pull M.mself' together mentally. · · 

The motives for his repeated absences provide no legal justi 

fication therefor in any case and are appropriate to consider in ex

tenuation only (CM 239693 Burton, 25 BR 241, 244). 


The action of the court in denying the accused• s plea to the 

jurisdiction of the court, based upon the ground that the charge.a had . 

not ·been thoroughly investigated in substantial compliance with Article 

of War 70, was correct. It is well established that the provisions 

o:t Article of War 70 pertaining to pre-trial investigation are directory 
only in all respects and that failure to comply therewith is not ipso 

.~ :fatal erTor (m! 229477 Flor1, 17 BF. 149; CM 288951,,. B\lrton, Board 
of Review, 1 November 1945) • .An investigatmg_ office~ was appointed 
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and conducted an investigation in this case, although the investigation 
ap~:,ears to m. ve been a somewhat perfunctory matter. The defense com
plains simply that the investigation should have been more thorough and 
complete, a cr.iticism 1'1hich, however well founded, would not affect 
the jurisdiction of the court. Moreover, there is nothi.ng in the record 
which indicates that any irregularity er defect in the pre-trial 
investigation resulted in any prejudice to the substantial rights of 
the accused within the meaning of Article of ~·:ar 37. • 

The defense moved to dismiss or strike 'Specifications 1 and 

2 of Charge I for the reason t,hat prosecution for the offenses involved 

therein tiad been unnecessarily, unreasonably and l'lrongfully delayed (R. 

l8-2J). The motion was properly denied (R. 2J). It does not appear 

that thAre had been any accumulation or saving up of charges through 

any improper motive within the meaning of paragraph 26, ;!JCll 1928. The 

suggestion of defmse counsel that the failure to timely prosecute the 

acqused ma.de his defense difficult was not a proper ground for the 

special plea, however much it m3.Y have been a ground for a continuance 

(1!:M, 1923, par. 64,!?.). The repeated misconduct of the accused finally 

necessitated his trial by court-martial. The entire evidence suggests 

the disposition upon the part of the military superiors of the accused 

to bring hiI!l to trial only as a last resort. 


The law me~ber properly excluded from the consideration of the 
court so much of the testimony of Brigadier General Longfellow as re
ferred to offenses not alleged (R. 41, 45, 46). Affinnative evidence 
of the accused's guilt of the offenses of Vlhich he ....as found. guilty was 
abundant arrl compelling. Indeed, the accused admitted such unauthorized 
absences. Clearly no prejudice to his substantial rights occurred 
(See CM 232160 Mccloudy, 18 B.R. 389). 

6. War Department records show that the accused is 32 years of age 
and married. He attended the United States ;,,filitary Academy for a period 
of four years, graduating therefrom in 1937, and was commissioned in 
the grade of Second Lieutenant, Field Artillery, Regular A,m.y, on 11 
June 1937. In October, 1938, he was transferred to the Air Corps. He 
was promoted to First Lieutenant, Regular .Almy, on 12 June 1940. Ha was 
promoted to Captain, Army of the United States, 9 September 1940. On 
13 ~y 1942, he was given a tenporary Air Corps promotion to the grade 
of Major and on 19 June 1944 he was given the same grade in the Army 
of the United States. He successfully cornpletoo primary, basic and 
advancoo pilot training at RP.ndolph and Kelly Fields, Texas, between 

'February and Decanber, 1938, follow&:! by a tvro-ye:ir tour of duty in 
Hawaii. Thereai'ter he was assigned to many air fields and bases within 
continental United States, performing duty at various times as squadron 
corrurander, group operations officer, air officer m staff of Norfolk 
Amphibious Force, Atlantic Fleet, base S-3 and S-4, assistant director 
of maintenance arrl supply, and as officer in charge of maintenance unit 
servicing B-29 aircraft. He successfully completed Camnand and General 
Staff School, Fort Leavenworth, Kansas, in V.arch, 1944. He has fcur 
efficiency ratings of nexcellent11 , op.a of 11very satisf:3.ctoryn, a.nd one 
of 11unsatisfactorytt. 
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In December, 19L~l, he was reprimanded and restricted to 
his base for one week as disciplinary punishment under Article of 
War 104 for an unauthorized absence o.f approxi:!1'.ltely one hour from 
his place of duty as controller at the san Francisco Information 
Center (regional air defense center) on 24 December 1941. On or about 
1 February 1945, he was reprwrded administratively for absence 
'Without authority on 15 January 1945 and admonished. against recurrence 
of such dereliction by the Executive Officer, Clovis Army Air Field, 
Nell' Mexico., In addition, it appears from a· summary of the· accused• s 
testimony 1.n~reclassification proceedings at Peterson Field, Colorado_ 
Springs, Colorado, 14 June 1945, that he ·was restricted for one week 
for "flying a B-26 down the highway as alose ~o the road as I could, 
gettt. while he was statfoned in Hawaii an~ that he was admonished for 
failure to attend a scheduled formation while at the Naval Operations 
Base :in Virginia. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were com,'llitted.during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally Sllfficient to support the findings and the smtence and to 
lBrrant c,cnfirma.tion thereof. Dismissal is authorized under'&rticle 
of war. 61.- • 

,, 

;I 

. / ~ ' 
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SPJGQ - CM 294348 1st Ind 

Hq ASF, JAGO, Washington 25, D. c. 16 January 1946 

To: The Secretary .of war 

l. Pursuant to Executive Order No. 9556, dated ·26 MSi}" 1945, there 
are transmitted herenth for your action the record of trial and the 
opinion of the Board of Review in the case of Major Harry E. Hammond 
(~20742)', Air Corps. -.... · 

· 2. Upon trial by general. court-martial this officer was found 
guilty of absence without leave upon three different occasions, 26-28 
March 1945 (Specification l, Charge I), 1-4 April 1945 (Specification 

Charge I) and 15-22 September 1945. (Specification 41 Charge I), all21 
in violation of· .Article of War 61. He was sentenced to be dismissed 
the service and to forfeit all p~ and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under .Article of War 48. 

J. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. 

· While assigned to duty as officer in charge of an aircraft 
maintenance section at Clovis Aney' Air Field, · New Mexico, the accused 
absented himself fran his station and organization on 26, Z7 and 28 
March 1945, and again on l, 2, 3 and 4 April, 1945. Such absences were 
without authority and admtted by the accused, upon cross-examination, 
to have been nnot official". He asserted that the reason for such mis
cooouct was that he was suffering f'ran the effects of an accident.al 
gun-shot wound in his foot, inflicte.d on- 23 February 1945, and it was 
to rest his .foot, reduce the swelling and relieve the consequent dis
ca:nt'ort attendant upon performance of his duties that he absented him
self. Upon each occasion he remained at home and rested his .foot. He 
had been hospitalized for the foot injury fran 23 February 1945 to 17 
March 1945, at which time he was returned to duty status. SUbsequently 
and pursuant to findings and recamnendations of a msedical disposition 
board at the Regional Hospital, Buckley Field, Colorado, the accused 
was relieved. fran limited service and returned to full. military duty . 
status, effective 13 September 1945. He was ordered to report to the 
commanding officer of the 202d . .Army Air Forces Base unit, Peterson 
Field, Colorado, f'or assignment and ,duty, and d_epa.rted his station in 
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apparent compliance with such order. He did not report to his new or- ·· 
ganization or station, received no authorization to be absent therefrom, 
and was carried upon the morning reports of such unit as absent Viithout 
leave from 15 September 1945 to 22 September 1945, upon which latter 
date he was apprehended and confined. He testified that he did not re
port to his new organization and station because he had no assigqed 
duties, was npretty much upset", having been in the hospital three 
times since spring., was very much ashamed of his organization and was 
just trying to get himself together. 

In December 1941 the accused was reprimanded and restricted 
to his base for one week as disciplinary punishment under Article o£ 
War -104 for an unauthorized absence of approximately one hour from his 
place o£ duty as controller at the San Francisco Information Center 
(regional air defense center) on 24 December 1941. On or about l 
February 1945, he was repriman:ied administratively for absence llithout. 
authority and admonished against recurrence o£ such d~reliction by the 
Executive Officer., Clovis A;rmy Air Field., New Mexico. In addition., it· 
appears from a summary o£ the .accused•s testimony- in reclassification 
proceedings at Peterson Field, Colorado, 14 June 1945, that he was re
stricted for one 'Week for low flying while stationed in Hawaii and ~ 
that he was admonished £or failure to attend a scheduled formation , 
while at Naval Operations Base in .Virginia (dates not ·shown). 

A report of' further miscom.uct upon the part of the accused 
occurring since his trial upon the instant charges has been received 
by my office. It appears that on 20 November 1945., the accused be
haved with gross disrespect toward his commanding officer by using 
vile and abusive language., resisted arrest ordered by his base can
mander, used profane language in the presence o£ wanen and cursed 
millta.ry police and medical personnel who were directed to take care 
of him. Several witnesses state that the accused appeared ,to be in
toxicated at the time. A neuropsychiatrist who examined him that dq 
states that the accused is a chronic alcoholic and recommends that he 
be retained under strict military supervision until such time as a 
discharge £ran the A;rmy can be effected.· · 

It also. appears from a letter to my office dated 29 December 
1945 from the Commanding General, Second Air Force., that· on 15 December 
1945 accused ttwas found drunk in the guardhouse at Peterson Field and 
has generally conducted him.sell' in a most reprehensible manner.tt 

In my opinion, the repeated misconduct of the accused over a 
long period of· time indicates· that his retention in the military service 
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is inadVisable. His conduct is inexcusable, especially in view of his 
age, rank and long military education, training and experience. I 
therefore recommand that the sentence be confirmed but that the for
feitures be remitted and that the sentence as thunnodified be ordered 
executed. 

4. Consideration has been given to a report of investigation 
concerning alleged misconduct of the accused subsequent to the date 
of trial, dated. 28 November 1945, and forwarded by the Commanding Of
ficer, Peterson Field~'Colorado, through channels to my office. Con
sideration has also been given to a brief and 'WI'itten argument, dated 
7 December 1945, sub~tted by defense counsel in behalf of the ac
cused. 

5. Inclosed is a .form of ~tion designed to earl)" into execution 
the foregoing recanmendation, sho et with your approval. 

TH ' H.5 	Incls 
1. 	Record of trial Major General 
2. 	Form of action The Juige Advocate General 
3. 	Ltr Hq Peterson Fld 


28 Nov 45, SUbj: Con

ftnement of Officer 


4. "I,tr and brief, 7 Dec 45 
5. 	Ltr Hq 2nd Air Force 


29 Dec 45 


( 	Sentence confirmed bit forfeitures remitted. Sentence as modified 
a.dered executed. GCMO 44, 6 March 1946). 
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WAR DEPARTMENT 

Arrrry Service Forces 


·In the Office of The Judge Advocate General 
 (333)
washington 25, n. c. · 

SPJGH - CM 294486 1. 2 DEC 194t 

UNITED STATES ) ARMY AIR FORCES 
) VESTERN FI.TING TRAJNING COMMA.ND 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant Sidney B. ) Randolph Field, Texas,al Novem
Gault (0-821623), .Air o:,rps. ) ber 1945. Dismissal.· ~ · 

OPINION of the BOARD OF IEVIEW 
TAPPY, EECK, STERN and TR!:VETHAN, Judge Advocates. 

_ 1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 1be 
Judge Advocate General • 

. 2. The accused was tried upon the follow.i.ng Charges and Specifi 
cations, - · 

CRARGE: Violation of the 96th Article of war. 

Specification l: In that Second Lieutenant Sidney B. Gault, 
.Air o:,:rps, did, at Lincoln Army Air Field, Lincoln, Neb
raska, on or about 7 Jt..ily 1945, wrongfully and unlaw£ully
make and utter to Second Lieutenant William R. Johns, .Air 
Corps, a certain check in words and figures, as follows, 
to wit: . 

Spartanburg, s. c., . July 7, 1945 
Citizens and Southern Nat. Bank 

Pay to the 
order of •••• ·••••cash $50.00 

Fifty and no/100 Dollars 
(s) 	 Sidney B. Gault 

0821623 

he the said Second Lieutenant Sidney B. Gault, then v,,ell 
knowing that he did not have and not intending that he 
should have sufficient funds in the Citizens and Southern 

· National Bank for the paymen_; .of· said check • 
.. 

Specification 2: Sama allegations as SIB cification l. 

Specification 3: Same allegations as Specification 1 except 
check in amount of $].Oo.oo. 
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Specification 4: Same allegations as Specification l except 
check in amount of $/40.00. 

Specification 5: (Nolle Prosequi entered by direction of 
reviewing authority). · 

Specification 6: (Nolle Prosequi entered by direction of 
reviewing authority) • 

•
Specification?: Same aJ.legations as 5Pecification l except 1 

check dated, made and uttered 9 July 1945 to Flight Offi
cer George Metkovich. 

Specification 8: same allegations as Specification l except 
check in the amount of $.30.00 and uttered to Flight Offi
cer George Metkovich. 

Specification 9: Same allegatio~s as Specification 1 except 
check uttered to Flight Officer George Metkovich. 

Specification 10: Same allegations as SIB cification 1 except 
'check_. dated, made and uttered on 6 July 1945 to Second Lieu-. 

tenan1. Harold J. Kirkwood. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specific~tion l: In that Second Lieutenant Sidney B. Gault, 
Air· corps, did, near San .Antonio, Texas, on or about 
26 July 1945, wrongfully and unla'Wfully make and utter to 
Johns Package Store, a certain check in words and figures 
as follows, to wit: 

Spartanburg, s. c. 
Pay to the order of Cash 

July 26, 1945 
, $20.00 

Twenty and·no/100 dollars 

To: Citizens and Southern Nat Bank 
Spartanburg, s. c, (s) Sidney B. Gault 

Sec H .082162.3. 

be the said Second Lieutenant Sidney B. Gault, then "Well 
knowing that be did not have and not intending that he 

· should have 13ufficient funds in the c:ttbens and s,uthern 
National Bank.for the payment of said check. 

Specification 2: Same allegations as Specification l except 
check dated, made and uttered 28 July 1945. 
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Spe:Cification .3: Same allegations as Specification 1 except 
check dated, am.de .and uttered 10 July 1945, in amount of 
$150.00 to Second Lieutenant Wallace London. 

Specification· 4: Sane allegations as Specification 1 except 
check dated, made and uttered 10 July 1945, in cll)lount of 
;50.00 to Second Lieutenant Angelo P. Panos. 

Specification 5: Same allegations as Specification 1 except 
check dated, made and uttered 10 July 1945, in amount of 
$50.00 to Second Lieuteoant Richard s. Herpe. 

Specification 6: Same allegations as Specification 1 except 
· check dated, made and uttered 10 July 1945, in amount of 
$50.00 to Second Lieutenant Richard S. Harpe. 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced~ He 
was sentenced to dismissal, total forfeitures and ronfinement for one (1) 
year. The reviewing authority approved the sentence, remitted the con
finement and fonrarded the record of,trial for action under Article of 
War 48. 

'3. The prosecution introduced evidence to ·show that between 6 July 
1945 and 10 July 1945 accused and other officers participated in various 
poker games held at the Officers 1 Club, Lincoln Army Air Field, Lincoln, 
Nebraska. During those games accused made and issued the following checks, 
viz (R. 12-14, 22,· 23; Gov•ts. Exs. A-II: Pros. Exs. ·1-8, ll-l4): 

Chg. & Spec. 	 Pros. Date Check AJnlt Payee Dra-wee Bank 
Ex. No. Uttered-~---	 ------ 

Chg., Spec. 1 l 7 July 45 $50 cash 	 Citizens & southern 
National Bank, Spartan-
burg, s. c. 

Chg., Spec. 2 2 It 50 II n 
"n Spec. .3 3 II 100 II n 

II 

II 
Spec. 4 
Spec. 7 

4 
5 

n 

9 ;J'Uly 45 
40 
50 

" 
F/O George 

It 

" Metkovich 
It Spec. 8 6 7 July 45 .30 cash n 
It Spec. 9 7 ff. 50 It It 

It Spec. 10 
Md. Chg~ec. 3 

II Spec. 4 

8 
ll 
12 

6 July 45 
10 July 45 

It 

50 
150 

50 

. n 
It 

n 

" 
" 
II 

II Spec. 5 1.3 n 50 II It 

II Spec. 6 14 It 50 It II 
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Various 0£ the players, including accused, were using personal. 
checks in lieu of cash in these poker games. Of the first four checks 
itemized above (Chg., Specs. 1-4, incl), Second Lieutenant William .R. 
Johns received all but .the $100 check as a portion of the total wagers 
made on poker hands won by him. The $100 check (d'lg., Spec. 3) was · 
cashed for accused by Lieutenant Johns during the ga?OO. These four checks 
,vere subsequently deposited by Lieutenant Johns and forwarded to the 
drawee bank through customary banking channels but we.re all. returned 
unpaid. Accused was advised of that fact and although he prca:nised to 
redeem them he never did so (Gov1t. Ex. B). 

The next three checks listed above (Chg., sre cs. 7-9, incl) 'Were 
received by Flight Officer George Metkovich 'Who either cashed them for 
accused during the poker games or obtained them as a portion of the 
wagers'made on poker hands won by him. He subsequently cashed the first 
check at the local Post Exchange and deposited the other two. All three 
of them mre subsequently returned unpaid by the drawee bank. Accused 
did not redee~ any of these three checks (Gov1t. Ex, C). · 

The eighth check listed above (Chg., Spec. 10) was received by 
Second Lieutenant Harold J. Kirkwood during one of the poker gams. Lieu
tenant Kirkwood gave accused cashc:C $48 for the check and the balance 
of $2 was applied in settlement of a poker loss sustained by accused. 
Lieutenant Kirkwood's wife thereafter negotiated the check to a third · 
person and eventually it was returned unpaid by the drawee bank. · Accused 
never redeemed this check (Gov1t. Exs. D, E). 

'.[he ninth check listed above (Add. Chg., Spec. 3) was received by 
Second Lieutenant Wallace London from accused during one of these poker 
game~ and a portion 0£ the consideration given therefor was cash_of nat 
Jeast $100. 11 This check also was deposited but -was returned ·unpaid by 
the a.rawee bank. Accused never redeemed this check (Gov 1t. Ex. F). 

The tenth check listed above (Add. Chg., Spec. 4) was cashed for 
accused by Second Lieutenant .Angelo P. Panos. After deposit it also 
was returned unpaid by the drawee bank and was not redeemed by accused 
(Gov 1t. Ex. G). 

The last two checkslisted above (Add. Chg., Specs...!. 5, 6) v;ere 
cashed for accused by Second Lieutenant Ri.chard s. Harpe during one of 
the poker games. These two checks -were also returned unpaid by the 
drawee bank and were not redeemed by accused (Gov•t. EX. H). 

The remaining two checks to ce considered bore the· purported signa
ture of accused as maker and Yvere as follows, viz (R.15.,;.18; Pros.Exs.9,10): 

, 
Pros. Date of 

Chg. & Spec. Ex.No. Check Payee Drawee Bank ~ 

Add.Chg • .,Spec.l 9 26 July 45 $20 Cash 	 Citizens & Southern Nat. 
Bank, Spa~anburg, s.c. 

n nSpec.2 10 28 July 45 "" 
-4 
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Both 0£ these checks were presented to John's Package store, San Antonio, 
Texas, and in exchange therefor there was g:i.ven either cash or merchan
dise (R. 15-18). Mr. Ray H. Flaskamper of that store did not know if 
accused was the person who negotiated these· checks at his establism.ent 
(R. 20). ' 	 ' 

It was stipulated by the prosecution, defense and the accused that 

if F. B. Vincent ,rere present he would testify that (Gov 1t. Ex. A): 


(a) 	 He is vice president of '.the Cl.tizens and Southern 
National Bank of South carolina,. Spartanburg., South 
Carolina. · 

(b) 	 Ol 24 May 1945 accused.had a commercial checking 
account with that bank in which be bad a balance of 
$5.38 on deposit. No deposits were made thereafter 
to the account and after debiting the account 'With 
various service charges subsequently accruing, the 
account was overdr~ on 6 July 1945 and so remained 
until at least 2 November 1945. 

( c) 	 All of the check involved in the· instant proceedings 
are in the handwriting of accused as evidenced by com
parison with his signature card ori file with the bank 
and all of these checks we.re presented to the bank during 
July and August 1945 and were dishonored by it. 

, 4' The defense offered no evidence and the accused., after his lights 
. bad been fully explained., ele cted to remain silent• 

5. Accused is here charged with :wrongful~ and unlawfully mald.ng am 
uttering a total of _.fourteen checks aggregating $76o in amount., knowing 
that he did not have and not intending to have sufficient funds on de
posit to pay them. There is no allegation that he intended to defraud 
or that he fraudulently obtained anything thereby. A Specification, 
warded as are these has recently been held not to contain the element of 
fraud and the offense alleged thereby was described as •something less 
than that of obtaining money or property by fraud and something more than 
mere careless failure to maintain' a sufficient.bank accountn ( CM 280789., 
Hughes; CM 286548., ~). 

The proof with respe-ct to t-welve of these checks (Chg., Specs. 1-4, 
incl• ., 7-10, incl.; Add. Chg., Specs. 3-<>, incl.) clearly establishes 
that accused uttered these checks during poker game.s with other officers 
and at a time v.hen. he bad no balance on deposit with the drawee bank. 
Furthennore., his bank account remained in that condition for at least 
five months thereafter. These facts l'lere ample to warrant the court 1s 
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conclusions that when accused uttered these checks he did not have suf
ficient funds on deposit to pay them.and did not intend so to have. These 
checks "l'lere either actually cashed for accused during the poker sessions 
or 'Were used by him to make wagers. When accused used his checks as 
wagers he in fact incurred a gambling debt to 'Whomever might eventually 
"Pd.n the stakes. His action was no different in legal effe'ct than if he 
had payed "light" on particu1ar wagers and after losing had given ·a check 
for the amount of his lost 'Wager. Thus, it is apparent that accused's 
conduct in mald.ng by check wagers which he eventually' lost ?l'a.S tantamount · 
to delivery of checks in payment of gambling debts. To issue -worthless 
checks in payment of a gambling debt constitutes conduct violative of · 
at least Al'ticle of war 96 (CM 202601, Sperti; 6 BR 171, 219; CM 256563, 
Andrews, 36 BR 297}. Accordingly, the record of tr:ial is sufficient to 
sustaan the findings of guilty of these t"Plelve Specifications. 

The e vioonce also demonstrates that 'M'len the two checks for e,20· were 
issued to John's Package Store, San Antonio, Texas, accused's bank account 
was overdrawn and so remained for several months thereafter. U accused 
issued these two chec~, clearly the court was warranted in finding that 
he did so 'Without having or intending to have sufficient .funds on deposit 
to pay them. Although there· 1'13.s no direct evidence that accused had in 
fact issued these t'WO· checks, the proof does show that the checks were in 
accused's handwriting, that they were uttered by' someone to John's Pack
age store and that no indorsement of a third party appeared on the reverse 
side o.f' the check. Thus, the question is whether or not the court was 
entitled to infer from these circumstances that accused in fact uttered 
these two checks as alleged. 

OUr r.;isearch has f'ailed to reveal any opinion in this office squarely 
answering the question before us. In one case, CM 261432, Corcoran,· 40 
BR 235, where accused was found guilty of uttering a worthless check, the 
only evidence introduced -was that the particular check was presented to 
the drawee bank and payment refused because of insufficient funds. '.!here 
was no evidence showing that the check was ever cashed by the payee or 
that accused negotiated it. Accordingly', the e 'Vidence was held insuf
ficient to sustain the findings of guilty. That conclusion was clearly' 
correct. 

In the instant case, however, there is express proof' that the checks 
198re negotiated to the payee for value by someone. Also, the checks 'Were 
made by accused and the indorsement of no third µi.rty appeared thereon. 
The accused remained silent and offered no evidence to establish that 
a!ter he mada these checks they were lost or stolen from him or that he 
otherwise parted with them than by negotiation thereof'.· Although an 
accused•s silence may not be comr.ented on by the trial judge advocate 
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(MCM, 1928, par. 27), nor used to cr~ate a:ny presumption against him 
(MCM, 1928, par. 120,g_), nevertheless, an accused's.failure to prodnce 
evidence whl.ch if favorable would naturally have beeD produced justifies 
the inference that the .facts are unfavorable to his ~e (CM 279485, '{homp... 
son). Here the accused•s failure to produce evidence to-..show that he lost 
possession of the checks through some means other than ne·gotiation, • just4, 
.fies the inf'erence that he did not lose possession of them tQrough such 
other means. Accordingly., the cx,urt was v.rarranted in inferril'Tg .from the 
foregoing evidence that the accused parted Tdth possession of t~e two 
checks by negotiating them as alleged. 

The :Lm.plied finding that accused uttered these ·two checks is alsc,.. 
- sustainable upon another basis. It is well established in embezzlement· 

cases that ,men a person is entrusted with money by others and fails to 
turn over or to account for the funds when his stewardship ends, he cannot 
complain i.t' the natural presumption that he spent the money outU!3ighs ,my 
uncoIToborated explanation he may give (Dig. Op. JAG 1912-40, sec. 451 (17)'; 
W 264264., Canon, 42 BR 45). Similar~, in our opinion., when a person · 
draws a check and subsequently that check is uttered to another P9 rson 
ldthout any intervening indorsement appearing thereon., the natural pre
sumption can only be that the dra'W8r of the chec:k ;;as the utterer thereof• 
.Applying that principle here it is apparent that an unrefuted prima .facie 
case was established by the proseeution which in turn wa?:Tanted the court•s 
findihgs ot guilty. 

' 6. Accused is 26 y-ears o.f .age. .According to ·War Department re cords, 
after completing eleven grades of schooling, he llaS su:cessively employed 
as a semi-professional baseball player and as a clerk-.typist. He entered 
military servi'ce on 20 March 1941. On 9 February 1942 he was convicted 
b;r special court-martial for desertion commenced on.18 August 1941 and · 

. 	terminated on 11 December 1941, and received a sentence- of six months con
fine;ient and fori'eiture of $19.75 of ·his pay per month .for a like period. 
On ll J.pra..l 1943 he became an air cadet and on 7 Janua.r:r 19441 after grad:u-· 
a ting from N'fJJ3' .Air Force Pilot School, Stuttgart· Army J.,ir .Field, Stuttgart, 
Arkansas, he was cCllll!lissioned a second lieutenant. on 21 August 1944 he' 
ivas punished under Article of 1llll' 104 for wrongfully uttering five checks 
"l'iithout maintaining a sufficient balance on deposit in the dra,vee bank to 
pay them. . ' 

?. nie. court was.legallt constituted and had jurisdiction of the 
accused and the of.tenses. No errors injuriously a.t'.fecting the substantial 
rifYlts of the accused •re committed during the trial. In ·the opinion of 
the !bard of Review the re cord o.f trial is legally suf.t'icient to support 
the findings ot guilty and the sentence as approved b;r the reviewing author
ity and to warrant confirmation ot the sentence. DLsmissal i~ authorized 
upon conviction o.f a violation of Article of WU 96. . · 

~~~~~~ JUdge .Advoca'.te. 

~ Judge ,Advocate! 

Judge ,Advocate. 

Judge Advocate. 
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DEC 141945SPJGH-CM 294486 1st Ind 

Hq ASF, JAGO, Washfngton 25, D. C•. 

TOs The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are tra.nsmitted herewith for your action the record of trial ·· 
and the opinion of the Board of Review in the case of' Second Lieu
tenant Sidney B. Gault (0-821623), Air Corps. 

2. Upon trial by general court-martia~ this officer was 

found guilty of wrongfully me.king and u~tering fourteen checks ag

gregating $760 in amount without having or intending to have suf

ficient funds on deposit to pay them, all in violation of Article 

of War 96. He "Was sentenced to dismissal, total forfeitures and 

confinement for one (1) year. The revievd.ng authority approved 

the sentence, remitted the confinement and forwarded the record of 

trial for action under Article of War 48. 


3. A sumnary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that 
the record of trial is legally sufficient to support the findings 
of guilty and the sentence as approved by the reviewing authority 
and to warrant confirmation of the sentence. I concur in that opin
ion. From 6 July 1945 to 10 July 1945 accused participated in 
several poker games with other officers and during those games he 
made and issued twelve checks aggregating $720 in amount, some of 
which he used in lieu of cash to make bets and others of w.hich were 
cashed for him by participants in the game. On 26 and ~8 July 1945 
he made and uttered two more checks, each for $20, to a private 
bus1ness enterprise obtaining either cash or merchandise therefor. 
At the time accused uttered these fourteen checks, his account with 
the drawee bank was overdrawn and so remained for at least five 
months thereafter. Accordingly, the checks were all dishonored by 
the drawee bank. Accused had not redeemed these checks at the time 
of trial. 

War Department records reveal that accused was punished under 
Article of War 104 on 21 August 1944 for wrongfully uttering five 
checks without maintaining a sufficient balance on deposit in the • 
drawee bank: to pay them. Accused's present conduct in uttering 
worthless checks for suck a substantial sum under the circumstances 
here.existing fully demonstrates his unfitness longer to remain an 
officer. I recommend that the sentence as approved by the review
ing authority be confirmed but that the forfeitures be remitted and 
that .the sentence' as thus modified be carried into execution. : 
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4. Inclosed is a form of action designed to carry the above 
recommendation into effect. should such recommendation meet with 
your approval. 

3 Inola THOMAS H. CllEEN 
1 Record of trial Major General · 
2 Form of.action 
3 Ltr fm accused to 

The Judge Advocate General 

Sen Maybank 

·---------( Sentence as approved by' reviewing authority confirmed, but toe:f'eitures remitted. 
Sentence as modi!ied ordered executed. GCllO 517, 18 Dec 1945). 
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WAR DEPARTMENT 
~ Sernoe Foroes (34.3) 

, In the Offioe of The Judge Advocate General 
Washington, D.C. 

SPJGK • CK 294487 

2 ~AN 1946 
I 

UNITED STATES ARMY AIR FORCES ~ WE.STERN FLYING TRAINING COMMAND 
Te ) 

Captain CHARLES R. SPILLNER ~ Trial by G.C~M., convened at 
Brooka Field. Texas, 24 October 

(0-730000), Air Corp,. ) 1945. Dismissal, total forfeiture• 
) and confinement for one year. 

OPINION of the BOARD OF REVIllf 
H>YSE, KUDER and WINGO, Judge A.dvoca.tes. 

-----------------~----------
1. The record of trial in the oase of the officer named a.bove ha1 

been examined by the Board of Review 8.Ild the Board submits thia, it, 
opinion, :to The Jaig• Advooa.te General. 

2. The accuaed wu tried upon the following.Charges and Specitioationaa 

' CHA.ROE Ia Violation of the 96th Article of War. 

Specification la . In that Captain Charlea R. Spillner, Air Corps,' 
did, at San Antonio, Texas, from. about 9 August 1946 to about 
7 September 1945, wrongtully ud unl.awf'ul.ly fail to maintain 
a auf'ficient bank ba.lanoe in the Na1;ional B&Ilk of Fort Sam 
Houston, at San Antonio, Texu, to pay the following oheolc 
issued by him to Brooks Field Officers• Mesi, inworda and 
figures, a.a toll01n1 

FROST NATIONAL BA.NX 

San Antonio, Texa1, Auguat 8, 1946 

Pay 
to the order , $ 15.00 

ot . 
Fif'teen and no/00 ------------------ Dollar• 

· To National Banlc ot 
c. R. Spillner 

Fort Sam Houaton Ca.pt. A.c. 0-730000 

Specification 21 In that Captain Charle• R. Spillner, Air Corps, 
did,. at Brook• Field, Texu, on or about 27 August 1946, with 
intent to defraud, wrongfully and. unl.aw.f'ully ma.lee and utter to 
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the Brooks Field Offioers• Mesa a oertain oheok in the words 
e.nd figures as follow,, to wita 

No. 	 San Antonio, Texas, Aug 27 1945 

30-65 
NA.TIONA.L BANK OF FORT SAM HOUSTON 

at San Antonio 

'Pay to the 
order of Offioer•s Mesa $ 15.00 

Fifteen e.nd no/00:---------- Dolle.re 

c. R. Spillner 
Ca.pt A.C. 0-730000 

and by means thereof did tra.udulently obtain from the Brooke 
Field Oftioers'·Mesa $15.00, la:wtul money of the United States, 
he, the said Captain Charles R. Spillner, then lf"ell knowing tha.t 
he did not h&ve and not intending that he should ha.ve auttioient 
fund.a in the National Bank ot Fort Sam Houston,· San Antonio, 
Texas, for payment of ea.id oheok. 

NOTEa Speoifioations 3 to 9 inoluaive a.re similar in form to 
Speoifioation 2. Ea.oh involves a cheok for the same amount, 
n&.lllely, $16.00. Wherever a. ma.teria.l .varianoe appears it 1• 
a.a to date, payee, or person defrauded. The date, or the 
oftemes, dates of the oheok•, the pyees and parties defrauded· 
are, respectively, as tollowaa 

Speo. Offenae Check Payee Defrauded 

3 27 .A.uguat 1945 "Aug 27 194611 "Oftioer•s Club" 	 Brooks Field 
Offioera• :Mesa 

u28 A.uguat 1945 "Aug 28 194611 110tfioer's Meu 11 ( II 

II II ' 5 28 Augu1t 1946 "Aug 29 1945• • n 
6 29 August 1945 "Aug· 29 1946" n " II" 

II H 	 II7 31 August 1946 "Aug 311945" " 
n 118 Zl August 1945 "Aug 31 1945 11 	 •" 

9 19 September 1945 "Sept 19 1945" "Ca.ah" 	 R. E. Cola on 
~ 	 . 

CHARGE IIa Violation or the 93rd .A.rtiole or War. 
I 

Speoifioation la In that Capta.in Charles R. Spillner, Air Corps, 
did, at Brookl Field, Texas, on or a.bout 12 September 1945, 
with intent to defra.ud, falsely make in its entirety a. oerta.in 
oheok in the following words and figures, to wits 
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San .Antonio, Texas, Sept 12 1945 

First National Bank 
Youngstown, Ohio 

· Pa.y to the. order of Officers Mess or bearer $15.00 

Fifteen am no/00 ---------------------- Dollars 

No. R. L. Goulet--- Lt. 0-720341 

which said check we.a a writing cf a private nature, which 
might operate to the prejudice of another. 

Specification 21 In that Captain Charles R. Spillner, Air 

Corps, did, at Brooks·Field, Texas, on or about 3 Septemb~r
1945, with intent to defraud, falsely make in its entiret;y 

a. certain check in the following words and figures, to wita 

No. San Antonio, Texas :sept 3 1946 

30-66 
NATIONAL BANK OF FORT SAM HOUSTON 

· at San .Antonio 

Pay to the 

order of Officer's Mess $ 16.00 


Fifteen and no/oo ----------- Dolle.rs 

Lt. A. E. Prestridge
o-674927 

whioh said checkwaa a writing of a private nature, which might 

operate to the prejudice of another. 


Specification 31 In that Captain Charles R. Spillner, Air Corps, 
did, at Brooks Field, Texas, on or about 18 August 1945, with 
intent to defraud, falsely make in its entirety a certain check 
in the following words and figures, to wita 

. San Antonio, Texaa ,_A:._u....gua_._t__l_9_4_5_ No.:,;_ 

30-66 
NA.TION.Al, BANK OF FORT SAM HOUSTON 

At San .Antonio 

Fay.to the 
order of ___Br_o_o_k_s....;;F:l..;;._e.;;;.l.;;;.d_O;;.f;;.;.fi:;.;;;.:c;.:e~r-'.;.•...;M::.e;;.:s:;.:•:....__ $25.co 
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-
Twenty Five u/00 ------------·- Dolle.rs . 

LT. A. B. Prestridge
0-27E296 

whioh ea.id oheok wa.1 a writing of a private nature, whioh 
might operate to the prejudioe or another. 

Speoitioation 4a In that Captain Charles R. Spillner, Air Corps, 
did, at Brooks Field, Texas, on or about 12 September 1946, 
with intent to defraud, falsely majce in its entirety a certain 
cheok in the following words !l,?ld figures, to wit1 · 

San Antonio, Texas, Sept. 12:.1946 

Firit National Bank 
· Youngstown Ohio 

Pay: to the order ot Ca.sh or bearer $25.00 

Twenty-Fin and no/oo --------------- Dollar• 

No. --  R. L. Goulet 
Lt. 0•720341 

whioh nid-oheok wa.s t. writing of & private nature, whioh 
might opeute to the prejudice ot another. · · 

~ Flea.ded not guilt7 to and was found ;uilt7 ot both Charges e.nd ot all 
Speo1f1oat1on,. No tvidenoe of any previous oonviotion was introduced. Ht 
wa.1 aentenoe4 to be diolll1a1ed the aervioe, to forfeit all pay a.nd allowanoe1 
d1,u, or to 'booom@ duo, e.nd to bo oontin.ed at ha.rd labor tor ono year. 'I'he 
nviewing autnority approved the , entenoe' and forwarded. .tht reoo:rd. of trial 
tor aotion under Artiolo ot War ,a, 

~. Evidenoe tor ·the prouoution. 

Speoitioa.ti0111 1 - 9, Charge I, 

Puring .A,ugust'and September 1945 Captain Cowa.n, oftio•r in oharg, 
pf the Offiaer1' Club at Brooks Field, Texa1, ,aooording to hi• testimony, 
dhoovero~ in tho oouru of hil duties the.t a ba.nk d.r..t't (Pro•, Ex,· A) 
axld snffl ahe,okl (fro, • .Ex1, B,"C,D,E;F,G,H), oaoh in the aum of $15.00, 
4rAWU on tho "National Bank or Fort Sam Hou.eton," had. been 1ublnitted. by 
the olub to the be.nk

1 

for p&Ylllent f.1ld returned by tht bank unpaid (R. 1~·18), 
Th• dratt we.a pa.yible to the "O!'tioer'• Club," the oheolcl to the •ottioer 11 
Men," ~oh item bore th• lignaturt "C. R, Spillner" (Pro•, Ext, .l•H, R, 
18•18), The d.nt't wa.1 dated ".A.uguat 8, 1845," two oheok1 were dated. "Aug 
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27 1945,."' two "Aug 28 194S, • one •,A.ug 29 1945, • aDd two 9 .A.ug 31 1945• (R. 

1S-18J }Toa. Eu. J.-R). "The oheoka trom the 27th through the 31st ,rere 

presented tor payment the nights ot the da.tea indioated• (R. 25). Captain 

COll'aJl reoogm. sed the ai goaturea aa thos o ot aoous ed (R. .18), and shortly 


·atter 1 September 1polce to him "in regard to theae ohecka• (R. 18 ). .A.ooueed 
a.d.m1tt;ed ·' •that he bad written the oheolcl, • and "Oll'ing these oheckl" (R. 18). 

"When I told him that he wu not to o~h any more oheob ~t 
the olub, he 1aid that he ha.cl. not ouhod 8:tJT more oheolca at the 
olub, that he made oheoka pqable to the Ottioer1• Club and other 
men. ouhed them. • • • Re d14n1t 1tate whether someone elae had 
oashed all the oheolca or not. It wu &·general statemmt. 0 (R. 26) 

. . 
The dr&.tt and eaoh oheok were indoraed only by stuip indorae.ment, •For 

deposit onl7 • • • otfioer•s Mesa, Brooks Field, Texu.• .A.couaed \tated 

that his allotment had not come in and I oalled the 1-J:Jk in the meantime 


· am told them that I wu going to retW'l1 the checks tor oolleotion so that 
it the allotment oame in, they would be made good 11 (R. 24 ). The chew 
were •put through a aeoond. time" and were not •collected on• (R. 21,22). 

. . 
. :Mr. Fddie Sims, barteD.der at the Ottioers' Club, teatitied tb&t 

accused preaented to and receind ouh 'from Sime tor the two oheolca identi• 
tied u Proseoution•1 Emibit1 B am F. Sima also ouhed either the oheolc 
marked Proaeoution•a Eichibit G or H tor aoouaed Sl August (R. 62,63). 

The 9 Poet Barber,• Yr. Robert E. Colson, w1titied that he hacl 

ouhed a oheolc_tor t16.00, Jll&de in hie presence b;y accused 19 September 

1945 (R. 26). 'the oheolc wu dated •se~ 19 1945, 9 drawn on the "National 

Bank ot Fort Sam Hou.aton, • paye.ble to •ea.sh, 11 and. signed "c. R. Spillner• 

(R. 26; _Pro•• Ex. I). Mr~· Collon presented the check tor.pa,ment to the. 

Poat Exchange 11&Zld. the Poat Eltchange in tum eent U through the bank am 

it oame baok to •, • unpaid (R. 26,27). Mr. Colaon reimburaed the Poat 

Ez:ohange tor the .amount ot the oheck (R. 27). 


:vr. 11'. L. Bailey, uiiltant oaahier, lia.tio:D&l Bank ot Fort Sam 
Ho\11ton, teatitied that aoouaed and h11 wit• had a joint a.ooount at the 
bank (R. ~3.). Mr. Ba.1191 waa one ot the ouatodit.lll ot bank r.cord1 keP' . 
in the regular oourae ot bua1Deaa, which ahand that an allotaent ot $200.00 
wa.a deposited in aocuaed 11 account 8 .A.ugwst 1945 (R. SS), but troa the 
oloae ot bl.&11.Deaa 9 .A.uguil until 7 September, when another t200.oo allot• 
ment waa depoeited, there were n.ot auttiohnt tund• to pq a $15.00 eheolc 
. (R. ST,ZS). •an the 11th ot' J.ugut 1945, an item signed •c•. R.· Spillller•, 
dated .A.ugaat eth, tor tis.oo, paya.ble to the otticera • :u.11, wu preaanted. 
and not paid" (R. :SOJ Proa. Ex. 1). Four t1s.oo oheokl lignecl •c. R. 
Spillller,• one pa;yable,to the Offloers' Club and three payable to the 
Ottioen• .MeH, were returned. b7 the b&Dlc 31 .A.ugut (R. 32). •ea.oh :arbtcl 
•pay oheok not in•• (R. 32, Proa. k. L). Mr. Bailo7 further teatitieda 
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. 110rdinaril7 a oheok whioh 1a received from the la.at day ot 
the month until the 16th ot the following' month prior to the 
reoeipt of the of'fioer•s monthly deposit, ia returned pay oheok 
not in instead ot insufficient tum•, it there are not sutticient 
funds in the account to p,q the oheolc. 1'hia ia done, ot oovu, 
a.a most ~ inatalle.tion.s are at times a 11ttle late in sending 
the of'tioers allotment or pay oheok and thq are late in rea.ohing 
the b&nk. Therefore a-rq returned. oh.eeks are. marked in thi• 
Jll&mler.• (R. 32) 

. 

On l September the b&.nk •returned a oheok signed •c. R. Spill.ll•r,' pqable 

to the Ofrioera• Club tor $15.00, 111Arked •pay oheok not 1n•• (R. S2a Proa. 

Ex. :M). On 4 September the· bank returned tlro ohecka 11aigned •c. R. 


_ Spillner,' pay,.ble to the Otticera• Club tor i].5.00, :marked 'pa7 oblolc not 
in•• (R. 33J Proa. Ex. B'). On 24 September •a oheolc aigned •c. R. Spillner,• 
dated September 19, 1945, payable to •cash• tor $15.00 wu returned. marked 
"not auff'ioient fund.a• (R. 33J Pros. Ex. o)•. Mr. Bailey could not state 
whether the oheok:s so .returned were the nine oheolcs introduced in nidenoe 
u Prosecution's .Exhibits .A.•I (R. 31). / 

Mr. Bailey had been •in the ballking businesa• since 1931, excluding 
one year, am u •a bookkeeper.u well aa teller11 had bad the reaponaibility 
ot "paying out money on signatures• (R. 38,39)•. In hie position u .Aaaia• 
tant.Caahier he had •an opportunity.' to oompare the signaturea of••• 
depositors or of other persona no preaen'\ known handwriting in order to 
have their oheok:a ouhed• (R. 33 ). In his· opinion the aigna.turea on the 
nine oheoks in erldenoe -were •the aame• a.a that of aoouaed on the 11banlc 1a 
a.uthorbed aignature oard tor.th• joint a.ooount ot Charles R. a:m Jlrs. 
Charles R. Spillner• (R. 33,35; Pros. Ea:. P). 

Speoitioa.tiona 1-4, Charge II 

Lieutenant Jamea E. Funston. testified that on -V-J Da7. • at the 

Brooks Field Ottioera' Club, aoouaed. ga.ve him a cbeok tor $25.:oo drawn 

on the •Na.tioul Bank ot Fort Sam Houston,• da.ted 11.Allguat 194511 a.nd signed 

11Lt• .A.••E. Prestridge" (R. 57J Proa. Eic. !). Lieutenant Fwlaton gan 

a.ooused $5.00 tor the. oheolc. •r had won $20.0Q .from him in a dioe game 

and I gave h1DL $6.00 in ouh• (R. 51). · . 


Mr. Leland Ferguson, "Exohange Offloe Manager am .A.ooomitanb 

of the Broob Field Post Exchange,• testified tha1J on 12 September 1945 at 

the hohange Ottioe aoous ed. gave h1lll a oheok tor $2i.OO drun on. "F1ra1J 

:Ne.tio:nal Bank, Youngstown, Ohio,• dated •sept; 12 194&" payable to 11Caab.• 

aild signed "R. L. Goulet" (R. 69J Proa. :BE. V). A.oouaed endone4 the 

oheolc in Mr. Ferguson'• presence and Mr. Ferguson ga.n hila •ouh nlue• 

tor the oheok (R. 59). 
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Muter Sergeant J•. B. Irish. Senior. testified that on Zi September 
· 1946 he u.a ProTOst Sergeant at Brooks Field. lllld there on that clay- heard 

Seoond Li.elite~ Walter R. Billa red the tollcnri:ag statement to aooued 
(R. 40,42)1 . 

•t have been warned ot '1lfT oonstitutional rights oonoerning, 
oompul1or7 aelt-inorimination under .AJ'tiole ot War ,fet. aa tolloraa 

•That I need not make &111' statement oonoerni11g obargea against 
me whioh are under innatigation. nor need I make axq ata.tement nor 

. anawer a~ queatiou lllhioh 7JJ&7. te:ad to 11:i.orimin&te ·me. !ha.t I 11J&7 
make a atate:mezit, either oral or written, sworn or \UlSW'Ol'Ae 1'h&11 
it I make a.:q atate•nt the aaae ma.7 be uae4 in oour\ as eTid.eue. 
agaimii me. !haii no pramiae ot 1mmwiiii7 troa nor threat ot proaeou• 
tiq11 hu been :made to •• !hat u7 statement I make will be ot sq. 
own tr.. will am aooord.. tull lcnowiug th&t aaae will be uaed u . · 
e'l'idenoe again.at me. . . ' · . 

. "I am C.,pt. Charlea R. Spill.Mr. 0-710000. Squadron lL 2610th 
A9 B&ae tl11t, Brooka F1eH.. 'fexaa. 

"Dur:S.Ag the aon:tm ot .Auguil 1946, I wrote a oheolc 1Ji the uao=t 
ot t26.00, dgn.ed '.l.B. Prestige' drawn on the l'int lTational Bulc ot 
ft. Sm Bouton. !exu, and. ~ing th• month ot Septaber 1946, I · 

· wrote wo oheolca, eaoh in the am.cnmt ot tJ,6.00 an4 aigm4 .a..~. 
Pr••Uie, on one oheot:, 4ra,m on the PS.rat IT&tional Baiit: ot ft. Sam 
Routon, the other signed. R. L. Goulet, drawn· on the PS.rat JTaUom.l 
Ba,1:llc. ot Yow:igatowu, Ohio. · · 

. "'fhe1e oheolca were written while i waa umer the intlanoe ot 
&10~1.• (Proa •. Bx. Q) · 

Alter ·the statement wu th\UI read, aooused. aipd and. IW'ore to it in the 
preaenoe ot Lieute:zwt:t. Billi, Beoond Lieutenant Rot D. SaD4era, and. Sergeu.15 
Iriah (R. 42,;). JT•iilher L1.euten.an11 Billa ·nor Lieuten.aat Samera ottered · 
aoousecl at that tiM 8 &!J1' hope or benefit it he a1p:i.ecl thia oOllleaaion• 
(R. ,1). · ·. . · . · . . 

t 'two qualified handwrl:ting experts teati.tie4 (R. ,s,&e) ~t tb.a,,,· 
aame peraon who ha4 written the oheob marked Proaeoution'a lxhibita .l.~ · 
C,B,!',G am H &110 wrote the Preatridge oheolc -.rlcecl Proaeoution•a .Emibit 
1' am taro other oheoka, o:ae tor tl6.00 clr&WJL on the •r1rat lt.tional Bank 
Youngatown Ohio,• da'\ed. •sept 12 194.6, • payable to •otttoera »eaa, • am 
aigned "a. L. Goulet• (Proa. Bic. R), and the other tor tis.oo dra1Rl on the 
•National Bank ot Fort Saa Bouton,• elated "Sei,i; a 19'1. • pa;yable to 

~Offloer•a Meea• and lign.e4 •tt• .l.Z. Preatddge• (Proi•. EE. S). One ot 

theae experts lilcewiae teatified that· the Govlet.oheolc u.rlcecl Pro1eovt.1on•1 

Eichibit V bad beezi writtc bJ' the aue person who Wl"OW ti. other oheob 

(R. 66). . · . 

fhe .laaiatant Personnel O.f'tioer, Broob P1el4, teatifi-4 that no 
ottioer nu.ea .a.. ·1. Prestridge or R. ~ Goulet had \Hn liate4 1a the reoorda 
u present at the 11.eld ainoe l July- 19'6, and. the uaee P.reatn:dge and. · 
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Goulet did not appear in the reoords of enlisted men ainoe that date (R. 65). 

It was stipulated by the prosecution, deteme and aooused, •That 

on l September 1945, a.nd ainoe that date, then baa been no such banking in

stitution in existence as the 'First National Bank, Youngstown, <hio'" (R. 

66, Pr,.,... Ex. Y). . 


4. EYidenoe for the defense. 

Accused, after having been apprised of his right., elected to make 
an unsworn statement, which he did in response to questions of the deteme 
counsel (R. 67 }. His statement is substantially aa follon a He is twenty-
seven years old. "Just prior• to his induotion in Me.rch, 1942, he was a blue• 
print inspector tor "Western Eleotric Ino. • in Chioago, and earned •a.bout 
$210 or $215 a month at that time.• He •graduated' from "bombardier. 1ohoo1 • . 
in September 1942, and we.a transferred overs.ea.a 7 May 1943 afier completion 
of additional trainillg 11in B-26 a.a bombardier-navigator.• He •returned to 
the atatea May 1, 1944. _I left the • tates for another onrseas a.alignment 
July l, 1944, oame back to the states December 27, 1944. My tirat tour of 
oo:mba.t was in ETO in EnglaDd.. JAy second tour was in ETO in Fra:noe• (R. 67). 
He served with the ~22nd Bomb Group, Ninth Air Force, on both tours. first 
a.a Wing Bombardier, and later "worked up into lead positicm. as Squadron · 

Bombardier". He completed 73 combat misaiom. His first eftioiency rating 

waa •very Satisfactory," followed by three •.Excellents,• a "Superior," and 

anctl!er ".Excellent." He received the Distinguished Flying Crou with Oak 


· Lea.t cluswr, the Air Medal with twelve Oak Lea.f' Clusters., and a Unit Cit&• 
tion v.-1 th one Oak Leaf Cluster. His adjusted service rs.ting soore 1a 151 
points. After his seoond return to the-United Sta.tea he we.a "recommended to 
go to a oonvaleacent oenter 11 but did not do so beoauae he "wanted pilot 
training and my age wu oatohing up wit~ me.• 

. . 
At the time the ohecks marked Prosecution's Elch.ibits 4-R were 

iaaued he "Jcnsw that m:, allotment would be at the bank - 1 t should have 
been at the bank. I thought there would be enough time to clear these 
checks through. ':'y the time they left there the allotment should be 
there" {R. 68 ). Hs wa~ not notified during the period 27 to 31 August 
that the checks wri ttN1. 27, 29 a.nd 31 August "wrere ot no value,• a.nd thought 
they "were good at that time." · He did not receive during the month ot August 
a statement from the National Bank of Fort Sam Houston pertaining to his 
acoount, which he held jointly with his wife, who wa.a "able to draw money 1'rom. 
the be.nk the same as" he was, "through oheoks. n He did not attempt nor intend, 
through writing the ohecks "Ullder the name of c. R. Spillner • • • a.Dd 
Prestridge and Goulet" to defraud anyone "at the time those oheclca were 
wri'tten" (R. 69). He.had been driDking quite heavily on ttv-J night," and 
did not.•remember exaotly" when 11these Goulet and Prestridge oheoka were 
written,• beoause he "was.under the intluenoe of alcohol" on the de.tee 
which appear on those checks. He could not •very olea.rl;r" rem~er 11riting 
them (R. 70). 
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At the time aoouaed made his pre-trial statement, "Lieutenant Billa 
and I talked for quite a while and I knew that the ooDml8.Il.ding offioer of the 
field was having a personal interest in this case, and Lieutenant Billa 
suggested that if I made the admission and admitted~ guilt and so forth 
on the affidavits signed in his presence, that it would bear on the oase 
and tend toward lenieno7" and said 11in effeot11 that a.ooused "would be show
ing good faith u far aa the Commanding Officer• was conoerned• 

. Qn 19 October 1945 accuaed "paid $130.00 of the amount that I 
owed to the Brooks Field Officers' Club, 11 whioh ia all the money he be• 
lieved he owed 11under the name of c. R. Spillner• (R. 21,68J Def. EE. 1). 

· ,It wu stipulated between the prosecution and defense that if 
Major Charles W. Miller, Medical Corps, were present in court he would 
testify that he examined accused 20 October 1945, found "nothing ot 
psychiatrio importance in the officer's family history, 11 .and that he "shows 
no pathological alteration of mood and examination fails to elicit any 
psyohotio manifestations.• Major Miller I a "impression" we.a that 

. 
"The psychiatric diagnosis in this case 1a anxiety' state, 

mild,_chronic, precipitated by severe stress of combat duty in 
a person with no evident predisposition, and resulting in mild 
functional 1mpairment. There is no evidence of any psychosis in 
this case, and the officer must be regarded as one who is legally 
responsible for his acts, who is able to distinguish between right 
and wrong, and has the ability to adhere to the right, and poueuea 
sufficient mental capacity to oollduot or cooperate intelligently in 
his defense should he come to trial." (R. 71) 

5. - The evidence conoerning the specifications of Charge I is clear 
that accused wrote the draft and eight chew i.n question and failed to 
maintain a balance sufficient to pay them when presented. He admitted 
(except the Colson check) Rowing the1e chew.• There wu proof that he 
uttered, and rece1Ted value tor-, aome ot them (inol\lding the Colson oheck} 
and also forged and uttered two additional oheoka during the 11% Wffkl period 
involTed. Thia proot together with the draft and cheokl 1'h1oh were admitted 
in•evidenoe ia sufficient to co?Toborate his admission (CM mo 2452, Bri1ooe, 
7 B.R. ETO 1, III Ball. JAG 42~). and-with thia admission to support the 
tindinga ot guilty. None of the oheoks, exoept the Colson check: which ao
cuaed himself cashed, bore an intermediate iDdoraement. a:ad it mq be usUDled 
that if other officer• cuhed some of the cheokl u e.ccuaed alleged, they · 
did ao tor himJ. the checkl were uttered at hi• instigation and on hi• behalt. 
Ria UDIW'orn statements that he did not intelld to detraud. b;y uttering- these 
oheok1 and that his wite had aooesa to their account, unaupported b7 ~ 
evidence or e'f'en bT a atatanent by accuaed that she did in taot iaaue checks 
agaimt auch account, were not 1uffioient to persuade the oo\U"t am do not 
induce W1 Board 1.o tind, with reterenoe to Specifications 2 to 9, that. 
he _,ru merely- oareleu in ascertaining the 1tate of hi• account, and do not 
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overcome the inference of fraud drum from th~ faota established (CM 250772, 
Gre~, 33 B.R. 42J CM 256260, Porter, 36 B.R. 82). Fraud is not an 
elementof the offeDSe alleged in Specification 1 (CM 251451, Monaghan, 33 
B.R. 250, 2Sl, IV Bull. JAG 5J CM 249232, Norren, 32 B.R. 102,103, III Bull. 
JAG 290). 

Redemption of the dishonored checka by accua ed after ohargH had 
been preferred will not absolve him. "The offense• were committed at the 
time the checks were issued and subsequent oonduct ca.n have no effect upon 
the iuue ot guilt• (CM 245908, Riley, 29 B.R. 332,333). 

The forgeries alleged in the specifications of Charge II were 
proved by tbs checks admitted in evidence, by the expert testimoey that 
accused wrote them, and by evidence of his intent to defraud. The checka 
were false, since they were signed with a name not that of accused. There 
was some evidence, not rebutted, that Prestridge and Goulet were fictitious 
names. The checks would, if genuine, apparently impose a legal liability 
on the purported dra.1rera. Since the Goulet checks were drawn on a bank 
which did not exist, it may be inferred that they were made with intent to 
defraud. Fraudulent intent was .further demonstrated by- accused's acts of 
oa.ahing one Goulet and one Prestridge check (CM 24nll, Grannell, 30 B.R. 
258). 

Accused's statements that he was under the influence of alcohol· 
when he wrote these oheoks are not supported by any evidence. Accused WU 
able to make four false checks with two names on three separate datea, desig
nate the same non-existent bank twice and ca.sh two of the cheok:SJ ainoe he 
was alert enough to pursue the pattern thus developed, his allegations of 
drunkemiess do not raise much doubt concerning his mental capacity to en
tertain the intent to defraud. 

Accused in his unsworn statement made a. somewhat tenuous allega• 
.tion that, at the timoJie discussed with IJ.eutenant Bills the statement he 
subsequently signed (in which he admitted executing three of the checks), 
IJ.eutenant Bills "suggested that it I made ihe admission and admitted m:, 
guilt and so forth on the affida.vita signed in his presence, tha.t it would 
bear on the case and tend toward leniency. 11 Accused' a allegation is not 
supported by- deposition or other evidence. He does not allege he was 
promised 1mmm1ty. When he signed the statement, which contains a full 
recital of his rights, he was not offered "any hope or benefit if he signed," 
according to Sergeant Irish. Independent of this signed statement there is 
adequate proof that he made these checks. Even if Lieutenant Bills' reported 
suggestions are assumed to be true, introduction of the document into evidence 
did not prejudi oe substantial rights ·of accused. 

6. War Department records disclose that this officer will be 28 years 
of age 12 Febr~ 1946, is married and has no children. He is a ~gh school 
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graduate and was employed. a.s a oa.binet ma.leer. from 1936 to 1941 by a 
furniture manufacturer, and from 1941 to 1942 by the Weatern Eleotrio 
Company. He entered. the service 9 April 1942 and upon completion ot 
training as an aviation cadet wa.s commissioned Second IJ.eutene.nt. Air 
Reserve. in the Army of the United States 26 September 1942• aJld was 
ordered to aotive duty the same date. He was promoted to first lieu-. 
tenant 17 February 1944 and to captain 15 October 1944. He wa.s awarded 
the Air Mede.l 2 September 1943 and thereafter. by 21 November 1944. had . 
received twelve Oak-I.eat Clusters for this medal for meritorious achieve
ment in the European Theater of Operations while participating in opere.tiollAl 
sorties against the eneiey-. He was awarded the Distinguished Flying Cross 
6 January 1944. ttFor extraordinary achievement while serving as a bombardier 
or navigator-bombardier on a B-26 airplane on twenty-five bombardment miuions 
over enemy oooupied Continental Europe. u On 14 August 1944 he was reprimanded 
under the provisions ot Article of War 104 tor engaging in a fight with .another 
officer at Camp Kilmer, New Jersey. 30 June 1944. 

7. The court was legally oonatituted and had jurisdiction of accused 
and the offenses. No errors injuriously affecting the substantial rights. 
ot accused were committed by the court during the trial. In the opinion 
of the Board of Revin the record of trial ia legally sutticient to suppcrt 
the findings and the a entenoe e.nd. ·to warrant oonf'inns.tion ot the sentence. · 
Dismissal is authorized upon oonviotion of violations of Artioles of War 
g3 and 96. 

Judge Advooate ~41¥~. 
Wffc&c £. ff'i14 • Judge Advocate-------..,,--~-,...------

--~-~-·__ ....
w_._w._~_,..·---·· Judge .Advocate 
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SPJGK - CM 294487 	 1st Ind 

~ A.SF, JAGO, Washington· 25• D. c. 

TOI The Seoreta.ry of War 

1. Pursua.nt to Exeoutive Order No. 9566, dated M.a.y 26, 1945• there 

are tra.nsmitted herewith for your action the reoord of trie.1 and the , 

opinion of the Board of Renew in the oa.se of Captain Charles R. Spillner 

(0-730000), Air Corps. 


2. Upon trial by general court-martial this off'i oer wa.s f'ound guilty 

of wrongful failure to maintain a sufficient bank be.lance to pay a oheok 

in the·sum of $15 issued by him (Speoification 1 of' Charge I) and of utter

ing eight oheok.s in the total sum of tl20 age.in.st an inauffioient' bank 


,'balanoe 	with intent to defraud (Speoif'ioa.tions 2-9 of Charge I), in viol&• 
tion of Article of' War 96, and of forging four checks in the total aum. of' 
$130 (SpeoifioatioIIS 1-4, Charge II), in violation of Artiole of' War 93. 
No evidence or any previous conTiction1ru introduced. He wa.s aentenoed 
to be dismissed the service, to forfeit all pay and allavra.noes due or to 
become due, and to be oonf'ined at ha.rd labor for one year. The renewing 
aui.hority approved the sentence and fonra.rded the reoord of tria.l for action 
under Article of War 48. · 

3. A •lm'lJllal7 of the endenoe may be found in the aocompe.ny.ing opinion 

of the Board of Renew. I concur in the opinion of the Board that the record 

of trial is legally sufficient to support the .f1ndings and sentence ·and to 

warrant confirmation thereof. 


The aocused ca.shed a check for $16 on 8 August 1945 and did not 
have sufficient funds to pay it when it was presented to the bank 11 August 
1945. Between 27 August 1946 and 19 September is45'he oa.shed'eight more 
oh~oks, ea.oh for $15, against a.n insufficient bank ba.lanoe. Between 16 
August 1945 a.nd 12 September 1945 he forged tour oheoks, two for $15 a.nd 
two tor $25, and oa.shed two of them. Before trial he repaid $130 of the 
money he. thus a.oquired. Accused is nea.rly 28 yea.rs old and hu an out
standing oomba.t reoord. In reoognition of his achievements while participat• 
ing a.a a bombardier a.nd bombardier-navigator in aerial flights in the European 
Theater of Operations he wu awarded the Distinguished Flying Cross a.nd the 
Air Med&l with twelve Oak Leaf Cluatera. In hia unsworn statement at the 
trial the a.ocused stated that he also wu a:ward,ed an Oe.lc Leaf Cluster tor 
the Distinguished Flying Cross, received a Unit Citatioa with OeJc Leaf' 
Cluster, and completed 73 oombat minions while he was ser'Ving as wing and 
squadron bombardier in the 322nd Bombardment Group, Ninth Air Foroe, and 
that his effioienoy ratings were one "Very Satiataotory.n f'our "Excellent" 
end one "Superior. n .A. thorough aearch of War Department reoorde has failed 
to reveal reoord of an award to the aoouaed ot the Oak Leaf Cluster to the 
Distinguished Flying Cross or of a Presidential citation of the 322d 
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Bombardment; Group. !ha reoords do show, howeTer, tha1; the ~22d Bombardme:a1; 
Group was proposed for a. citation. bu1; u the a.othitiH proposed tor recogni
tion were other than com.bat operation.,, a.a required b;y goTerning regulation.a, 
the oitation wa.1· not confirmed. by the theater oomrne11der. The aooused. wu 
reprimel'.lded 14 .August 1944 tor fighting with uother ottioer. ~ 20 October 
1945 he wu en.mined by a ps;yohiatriat and. tound to be ,uttering traa 
•anx1.ety state, mild, ohrom.o, preoipitated b;y HTere atreas ot ooab&1; duty.• 
:Deapite the graTe ottenaea ot whioh the aoouHd. ha1 been toun4 guil'by, it 1'. 
felt that h1a ~ritorioua ooabat unioe justiti11 aoae olcnenq. I ._here
tore reooDllllend · that the aenteno. be oon.tirmed. but that the torteiturH ud , 
ooni'inement be radtted al:ld tha:\ the untenoe u thu m.oditied 'be oarried. 
into execution. 

5. Inolosed 1a a fora ot a.otion...............-ed to oarry into exeoution the . 
toregoi:ng recommendation 1hould. 1 t et w1 ;yo approval. · 

2 Inola 	 fl:IOMA.S.R. GREIN 
l. Record. ot trial 	 Major General 
2. Form. ~ aotion 	 rhe Judge .Advooate Guaral 

-l 	Sentenoe conf!iiiied , but forfeitures and confinement remitted. A• thus 
modified ordered executed. GCMO S8, 6 Uarch 1946) • · 
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• J ;wA.R DEPARTMENT 
Army.Service Forces 


In the Office of the Judge Advocate General 

UJ.shingt~n -25, D. c. 


SPJGH - OJ 29449_9 
r 

U N I T· E D S T A T E S ) INFANTRY IBPLACEl:ENT TRAINING CENTER 

v. 
) 
) 

FORT MCCIELt.AN, .ALABDfA 

Private A.RLrnVAYNE F. EEHNKE 
(46003236), Company B, 14th 
Training Battalion, 4th 

) 
) 
) 
) 

Trial by G~C.M., convened at 
Fort McClellan, Alabama, 6 
November 1945. Dishonor.able 
discharge end confinement for 

Training Regiment. )· one (l} year. southeastern 
) Branch, Disciplinary Barracks. 

-----------.--
HOLDrnG by the BOA.RD OF mvmw : 

TAPPY., .BE<X, S'.IERN and TraVETHAN., Judge Advocates. 

l. 'The· record ot trial in the case of the above-named soldier has 
been examined by the Board o.f lleView. 

2. · The accused was tried upon the tollo'Wing Charges and Specifi 
. cations:. · · 

CHARGE: Violation of the 64th Article ot War•..· · 

Specif'ication. la In that Private J..rlowayne F. Behnke., co B., 
· 14th Bn., 4th Regt., IRTC, Ft McClellan., .Alabama., having 
.received a law.t'ul comm.and from 1st Lieutenant Robert a. 
Britton., his mperior officer., to fall out for training, 
did., at·Fort McClellan., Alabama., on or about 2 October 

.1945, 'Wil.lf'ully dis.obey the sEllll8 •. 

.Specification· 2: · (Findings of guilty disapproved by reviewing 
authority). 

.. .: ~ ' . . \ . 

Accused pleaded not guilty to and "Was .fo1llld guilty o.f' the Charge and both 
Specifications thereof. ·No evidence. o.f' previous convictions 'ft.a intro
duced~ ·He.ms sentenced-to dishenorable discharge, total .forfeitures, .am 
confinement_ a-C hard labor .for two (2) years. 1he rev.Leidng authority ~P~ 
proved the t'!in&.nge of guilty of Specif'ication 2 of the Ciarge, approved 
the sentence, but reduced the period of confinement to one (l) year, desig
nated the Southeastern Branch, United states. Dis'ci.plinary Barracks., camp 
Gordan, Georgia, as the place of confinement, and forwarded the record. o! 
trial for action under Article of war. so½.· . . . · · · · , · 

.. ' 

,3. · The only question re'!l,lirlng conside~ation here is llhether. the 
evidence· is legally sufficient to-.support the findings or guilty o! · 
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Specification l of the Charge. This Specification charges accused with 

the willful disobedience of a la"Vd'ul order nto fall out for training.n 


The evidence in support thereof shows that on 2 October 1945, First 
Lieutenant Robert G. Britton, accused's company COlll!nander, ttgave Behnke 
a direct order to draw his equipment and go to the field the next day." 
Lieutenant Britton testified that he could not recall the exatt words used 
in giving accused this order, but asked accused if he clearly understood · 
·the order, as there was same question in his /jrritton•y mind as to whether 
accused did understand it. Accused replied that he did understand the 
order and Lieutenant Britton thereupon dismissed him. At the time this 
order ms given to accused, Lieutenant Britton wore the insignia of his 
rank. 

· The remaining pertinent parts of Lieutenant I Britton•s testimony were 

as follows: 


"Q. 	 Will you please tell the court what transpired the 
follOYfing morning with relation to Private Behnke." 

"A. 	 He failed to fall out, that's all. 11 

"Q. 	 ~re you present at the formation?" 

11A. 	 Yes, I was." 

"Q• 	 was Private Behnke reported to you as being absent?" 

"A· 	 Yes, sir, he ?ra.s. 11 

"Q• 	 Did you investigate for yourself to determine 'Whether 
he was present or absent from the fonnation?" 

11A. 	 No, I didn•t. n 

The Board of Review is of the opinion that the proof that accused 

was ordered rrto go to the fiel.d 11 is responsive to the allegation that he 

waa ordered 11to fall out for training." In common military parlance, the 

11field" is an abbreviated expression used at training camps to refer to 

field training and maneuvers as distinf,"tl.ished from garrison and parade 

close-order drill. No material variance affecting the substantial rights 

of accused exists between the allegation that accused was ordered to fall 

out for training and proof that he "Was ordered to.attend field training. 

(BR 20, 135; CLI 23.3780, B:intley). Turning next to the proof to ascertain 

v.rhat order accused disobeyed, we find only that the next morning accused 

"failed to fall out 11 for some undisclosed fonnation. There is no proof' 

that the formation vmich he failed to attend was preparatory to going to 

the field for training and, for all that the proof shows, it, may have been 
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that accused absented himself fran reveille or some other routine formation 
unconnected with immediate exodus to the field training area. From this 
scant and indefinite evidence the court could not reasonably have inferred 
first, that accused did not fall out for a fonna.tion immediately prepara
tory to going to the field and secondly., that because he missed such form
ation he did not •go to the field" as ordered. 

) 

Even had the foregoing evidence been sufficient to warrant a reason
able inference that the formation was preparatory to moving oil for field 
training and the further inference that having been absent from such form
ation, accused must have failed to •go to the· field," still there is a 
further objection 'Which is fatal to the court•s· finding of guilty. ·It is. 
patent from the above quoted portion of tieutenant Britton1s testimony 
that he did not know of his own knowledge that accused failed to fall out 
on that particular morning. Accused's absence was reported to Lieutenant 
Britton by an undisclosed person and Lieutenant Britton made no independent 
investigation himself to determine 'Whetoor or not accused was present. 
Such testimony is clearly hearsay and incompetent to establish that accused 
did not, in fact., fall out. Inasmuch as there is no other testimony 
bearing upon this essential point, the record is barren of competent evi
dence to ·establish that accused failed to fall out for any fonna.tion of 
any description•. Accordingly., the record of trial is legally insufficient 
to sustain the findings of guilty of Charge I and Specification 1 thereof. 

, 5. For the foregoing reasons the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of the 
(llarge and Specification l thereof and legally insufficient to support 
the sentence as approved by the reviewing authority• 

. ~-/(:~__~~ 

4{77~ 
Judge Advocate. 

Judge Advocate. 

Judge ,Advocate. 

Judge Advocate. 
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SPJGH - CM z:J4499 	 1st Ind 
DEC 1'4 rn4o 

Hq Af3F1 JAGO, Washington 25, D. C. 

TO: 	 Canmanding General, Infantry,Replacement Training Center, Fort , 

McClellan, Alabama. 


l. In the case of Private A.rlo'Wayne F. Behnke (4600.3236), ~antry, 

attention is invited to the foregoing holding by the Board of' Reiview that 

the re cord of' trial is not legaJ.ly sufficient to support the .findings of 

guilty and the sentence, 'Which holding is hereby approved. For 'the 

reasons stated in the holding by the Board of' Review, I recommend that 

the findings of guilty and the sentence be vacated. 


· 2. Under the provisions of Article of' 113.r 5o½, the record of trial 

is transmitted f'or 'facation of the sentence in accordance 'With the :tore

going holding and for a rehearing or such other action as you may deem 

proper• 


.3. 'When copies of the published order in this case are forwarded 
to this office they should be accomp~ed by the foregoing holding and 
this 	indorsement. For convenience of' reference and to facilitate attaching 
copies of' the published order to the record in this case, _please pla.ce 

_ 
order, as follows: 

(CM 294499) 

the file number of' the record in brackets at the end of' the publl{hed 

1 Incl 
Re cord of trial 

THCLI.AS H. GREEN 
Major General 
The Judge . .Advocate General 

/ 
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WAR DEPARTMENT 
. Army Ser-vice Forces 

In the Office o:t The Judge Advocate General 
Washington, n.c. 

SPJGN-CM 294612 

UNITED ST.A.TES ) THE INFANTRY SCHOOL 
) 

v. ) Trial by G.c.M., convened at 
) Fort Benning, Georgia, 8 

Captain RICHARD P. DORRClJGH 
(0-885746), Infantry. 

) 
) 
) 

November 1945. Dismiss.al, 
total for:tei tures and con
finement for two (2) years. 

) 

OPINION of the .ooARD OF REVIEW 
LIPSCOMB, 0 1CONNOR and MORGAN, Judge Advocates 

1. The Board of Re-view has examined the record of trial in the 
case of the o.ff'icer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHlRGE: Violation o.f' the 96th Article ~ war. 

Specification: In that Captain Richard P. Dorrough, In
fantry Replacement Training Center, Camp Wolters, Texas., 
attached to 18th Company, 1st Student Training Regiment., 
The Infantry School, did, at Fort.Benning, Georgia., on 
or about 30 Septemper 1945, wrong.fully attempt to have 
sexual. intercourse with Second Lieutenant Kathleen J. 
McHugh., A:nrry Nurse Corps, a woman, by force and with
out her consent. 

The accused pleaded not guilty to, and was .found guilty of, the Charge 
and Specification. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be con:tinad 
at hard labor, at such place as the reviewing authority might direct, 
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for a period of five years. The review~ authority approved the sen

tence., reduced the period of confinement to two years, recommended 

that the execution of the sentence be suspended, and forwarded the re
cord of trial for action under Article gf War 48. · 


.'.3. The evidence for the prosecution shows that Second Lieutenant 
Kathleen J. McHugh, who at the tim of trial was 35 years Of age and 
unmarried, entered the A;rmJ" Nurse Corps on 3 May 1945 and on l5 Jul.1' 
was assigned to the Army Service Forces Regional Hospital., Fort Benning, . 
Georgia (R. 31, 32). On Saturday evening, Z:;J SeptEl!lber 1945, escorted 
by "Captain Ryann to whom she had been introduced that· evening by a 
mutual friend, she attended a social function at the Officers I Club. 
Accompanying them were Lieutenant Sasada, Captain Moe, and Lieutenant 
Levin, with her escort, Captain Bryce (R. 32, 33, 45, 46). Because 
the Club was so crowded that the three couples were unable to £ind ac
commodations at a single table., Lieutenants McHugh and Levin with their 
escorts sat at a table •on the lawn outside" (R. 46). Of the several 
rounds of whiskey served Lieutenant McHugh consuned three drinks at 
about thirty minute intervals. At one point the group lett the Club 
:tor a short while to replenish their supply of liquor from a nearby 
store and, after returning, Lieutenant McHugh had a fourth drink. She 
stated that the alcohol so consumed had no effect on her. •mentally or 
pb;,vsical;t.Y" (R. 33., 47-49, 72). 

Leaving the Club at about midnight, the two couples entered 

Captain Bryce's automobile and, although Lieutenant McHugh •understood• 

that she was to be taken "directly home," Bryce drove to a parking lot. 

located appro:ximately four blocks •past the Main Theatre,• near the 

First Student Training Reg!.ment Area (R. 33., 34, 50; Pros. Ex:. l). 


- There Ryan entered his parked automobile with Lieutenant McHugh and, 
for the next twenty or thirty minutes, they engaged in a 11petting 
party. 11 After they had embraced and kissed "a few times," Ryan 
placed his hand under her dress and urged her to indulge in sexual 
intercourse, stating that only if she complied would he drive her home. 
She refused and repeatedly "plead" with him to drive to her quarters 
or at least to an area of the post familiar-to her. Her importunities 
apparently angered him because he struck her •over the head" and asked 
her to leave the ear. She thereupon left him., walked "through the 
parking lot,• turned left on Ingersoll Street, and proceeded in the 
direction of', the Main Theatre (R. 30, 33, 34, 50-54; Pros. Ex. 1)., 

After walking a short distance, she encountered the accused, 
whom she had never seen before, and asked to be directed to the 
hospital area·. Stating that he had not intended to go in that direction, 
ha, nevertheless, volunteered to escort her. As they walked together, 
she explained her present plight by relating her recent experience 
with Captain Ryan and, having reached the Theatre, expressed her 
ability to reach hom unassisted from that point. He insj,.sted, 

' ' 
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however., on escorting her the remainder of the distance (R. 35, 36, 
45., 54, 56, 57). The time of their arrival at the theatre area 
was fixed at about one o 1clock (R. 36). .A.s they walked down Morrison 
Road, the accused attempted several times to kiss her but she re
senti'u.lly re.fused, each time reminding him of her reason for walking 
home (R. 37, 57-59). They arrived at the junction of Morrison and 
Lumpkin Roads and decided to f'ollow the path across a vacant lot 
adjacent to "General. Ful.ton•s Home.,• apparently- intending to pro
ceed by the most direct route to the nurses• quarters (R. 37, 59, 
79; Pros. Ex. l). As they stepped •onto the lawn• near General 
Fulton•s residence, the accused suggested that they sit under a tree 
g!:OW!ng there on the vacant lot. When she .demurred, he "picked
"Jjisi} up of'f the,_ground., * * * walked very fast then over to the 
tree and threw fnei/ on the ground. n Although momentarily stunned., 
she soon realized that she was lying on her back, that her legs were 
apart., and that the accused was "completely over" her and holding 
her down with the weight-of his body. - A struggle ensued during which., 
according to her., he stified her screams by placing bis hand over her 
mouth. In her frantic efforts to escape she kicked 'With such violence 
that the shoes .fell from her feet. She all the while attempted w.i.th
out success to hold her legs together. Her weight was 114 pounds. He 
raised her slcl.rt., pulled down her underwear., placed his hand on the 
"pubic region" of her boey., and inserted his penis approximately •an 
inch and a half"' into her vaginal canal. A "muscular movement" on 
his part followed but she was unable to tell vmether there was an 
Elllission of fluid .from his body. Neither at that time nor later did 
she notice the presence of semen. Dur.i.ng the few minutes in which he 
was lying on her she exerted aU her energy "trying to fight him off 
and screaming• (R. 37-42., 60-63, 74)• 

Mrs. Walter s. Fulton in her nearby residence heard 
•hysterical., piti£ul sobbing" and the pleading voice of a girl re
peating the words, "Please don•t. Please don•t. Let me up. Let ne 
up. 11 Mrs. Fulton., however., heard no screams or calls .for help. She 
stepped out to the hedge which "divides. our lot from the vacant lot 
.from where the voices were coming• and., finding that the darkness of 
the night concealed "any forms, n -sunmoned the Military Police (R. ?9-8.3). 
The accused., meanwhile, lifted himself from the body of Lieutenant 
McHugh. She thereupon sat up and took stock of her condition and ap
pearance. Her dress was "rolled up~" her npanties8 were down below 
her knees., her stockings were torn, and her purse lay a few feet 
distant · where it had fallen earlier (R. 39., 42). She put herself 
in order as best she could and, when the Military J>olice arrived., she 
was entering First Division Road f'rom the vacant lot follCffed by the 
accused (R. 8., 42, 80). She was observed to have "bits of leaves., or 
grass" in her disheveled hair; her uniform was badly soiled; she walked 

· 	"dazedly"; and she had a •terribly frightened expression" on her .face~ 
First Ueutenant Freeman Jones of the Milltary Police considered her 

3. 
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either "scared*** or under the in!luence o:f' alcohol.• The ac

cused• s khaki uniform., •.bile not ba~ soiled., had dirty •knee fronts• 

and he had •a bit o:f' dirt * * * in the corners o:f' his shoe toes• 

(R. 9-ll., 80). 


Lieutenant JLcHugh ·and the accused were driven inmediately 
to Military Police Headquarters where they were separated and ,quest.toned 
(R. 12., 24). Notice was there taken of her •rather frozen., fixed ex

pression., and pale face.,• and a spot o:f' blood., about two and a half' 

inches in diameter., on the back o:f' her skirt (R. 14., 24). She.de

clined medical attention despite her discovery that the underwear 

which she had been wearing was saturated with blood. Her •cyclic . 

period• had ended :four days b~fore (R. l3., 14., l8., 44,·· 67). . Dlring 

the hour whi.ch she spent at Military Police Headquarters she lodged 

?19 complaint or accusat.ion against the accused except to say that 

•be picked her up and threw her on the ground," and., when asked 

imether he bad attempted sexual intercourse., answered •I don't re

. member" 	 (R. ll., 12, 18., 19., :22, 67, 69). She explained at the trial 
that., when questioned on the night o:f' tm incident., she had :failed to· 
relate all the details in order to avoid embarrassment to herself and 
unfavorable publicity to the Art.ey' Nurse Corps (R. 20., 43., 67., E9). · 
Lieutenant Jones expressed the opinion that both the accused and Lieu~ 
tenant McHugh had been drinking but were not drunk (R. 19., Z3). 

A thorough inspection., conducted at about nine o 1clock on 

SUnday morning., revealed •several marks• on the ground and a •second 

lieutenant I s bar• underneath a tree located 24 or 25 yards .from the 

11hedge o:f' General Flllton•s house• (R. 21). Lieutenant McHugh failed 

to locate the c.b:ie!' nurse o:f' the hospital on Sunday but., on the-fol

lowing day., related to her •the llhole. story :f'rom beginning to end•· 

(R. 70, 71). At approximately 10:30 ~•clock on that Mondq morning 

Lieutenant McHugh was gi.ven a •pelvic examination" by:Major R. w. 

Wilkins., who was in charge o:f' the obstetric and gynecological division 

or the Station Hospital. Examination or the external genitals revealed 

an ~rasion in the area ot the posterior :f'ourchette., and a •sudden 

appearance" of fresh blood :f'rom a tear in the hymeneal ring suggested 

a comparatively recent injury to that structure.,. possibly within the. 

past twenty-four to ·thirty-six hours. Such a tear could have f>een 

caused by "intercourse * * * or other things.,• such as the insertion 

ot a ftnger. No semen or sperm cells were :found (R. 24-.31). 


4•. The accused, ·after his rights relative to testii)ing or re
maining silent bad been explained., elected to testify 1n bis om be:.. 
hal:f' (R. 89-91). He enlisted in the um:, on 17 March 1937 at Fort 
Lincoln., North Dakota., took his training with the 4th Inf'antry of the 
Third Di.Tisi.on., remained 111th that organization until his regiment was ~ 
•broken. up.,• and was then transferred to the 15th Infantry. When he 

le:f't the States on 24 October 1942., he was First Sergeant o:f' Compal'J1' H 
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of the last mentioned Regiment. On 8 NOVElll.ber 1942 he landed "Iii.th the 

invasion forces at Fadela, French Morocco, and thereafter participated 


· in the campaigns of "Tunisia; Sicily; Italy, up to and includf.ng the 
Volturno Ri.ver; Anzio, to include Rome; Southern France; and Germany.n 
He received his coIImiss:ion as the result of a 11Field promotion• at 
Statigliano, Italy, and was awarded the Purple Heart medal for wounds 
received at Anzio and the Silver Star for his action, while commanding 
Company G, 15th Infantry, in resisting a German "battalion counter
attack" near Remieront, France. As a result of his combat activities 
with the First French Army near the Rhine Ri.ver, he is entitled to 
wear the fourragere of the Croix-de-Guerre with two unit citations. 
He has the "Arrowhead" :for partid.pation in five invasions, and each 
of his seven bronze stars represents a battle engagement. He was 
also awarded the Combat Infantryman•s Badge and the •Pre-Pearl Harbor 
ribbon.• He returned to the States in March, 1945, soon thereafter 
became '!a member of the regular Army, 11 and arrived at Fort Benning 
on 17 SeptElllber 19 45 to take •The 0£.f'icers' Refresher Course" (R. · 92-'t4). 

On Saturday evening, 29 September 1945, he, for the first 
time, went to the Officers•. Club at Fort Benning. The 11few dri.Dks" 
'Which he conslllll'Jd there did not make him drunk•. Leaving the Club at 
about midnight with the intention of proceeding directly to his quarters, 
he walked past the Main Theatre and •down the avenue.* *'*_toward the 
First Student Training Regiment.• He had reached a point about 75 to 
100 yards :from the intersection ot Pearman Street and Ingersoll Avenue 
'When he first saw Lieutenant McHugh. She was standing near a car f'rom 
which, however., he did not see her alight. When it. had driven a,ray., 

. she approached th_e accused and 'asked to be directed to the nurses•, 
quarters or hospital area. Considering her •either lost ***or * * * 
under the influence of intoxicating beverages.,• he noticed that her,.hair 
:was •badly mussed up, 11 that she seemed •in a .fog.,• and •didn't know , 
exactly 18hat:was going on• (R. 95, 96, lll, llS). She :failed to give 
an:,- specific reason for walldng home, merely saying that she ·had ex
perienced a 11rough evening• (R. 112). When his suggestion that he · 
escort her home met with no objection, they walked together along 
Pearman Street in the. direction of Morrison Road. He soon put his 
arm around her, she cuddled •as close to ffe:i/ as she could walk,• 
and, a short while later, they stopped, embraced, anq kissed. This 
performance :was repeated three ti.mes before the couple reached the. 
vicinity ot General Fulton's residence (R. 96-99, 11.2). Having ar- · 
rived at the vacant lot and stopped under the trees growing there, the 
accused, at _a point some thirty or forty feet from the Fulton home,. 
sat down, leaned back on his right elbow, and·· asked Lieutenant M:cHugh 
to recline on his shoulder, to which suggestion she assented. He did 
not throw her to the ground. or force her in ,any way to lie down (R. 99, 
100, ll3). As they "made a little love.,• he sought to arouse her 
passion by "natural advances that most anybody would make,• and., 
although they exche.nged several ardent kisses, he did not-teel her · 
breasts or buttocks. Their· kisses were not •little pecks * * * §uy 
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passionate * * *, where when you kiss you open your mouth. 11 . When 
these advances met with no show of resistance, he extended his left 
leg on am over her left leg and, while allowing the weight of her 
bod;y to remain on his right forearm., rolled over s_o that they were 
!ace to face, his knees being placed on the ground between her legs. 
He placed bis left hand beside her right shoulder and, supporting 
himself by his extended le:ft a:nn, did not allow the weigqt of his 
bod;y to rest on her. 

While bis intent.ion., admittedly., was to indulge in sexual 
intercourse, he did not raise her dress or lower her underwear. 
Nor did he unbutton his trousers, remove his penis there!rom, in
sert bis finger into her organs, or display violence in any form. 
Short~ after he lad assumed the position above described she, for 
the first ti.me, objected to his advances and displayed an unwilling
ness to proceed .further. She began to "whimper," to cry, and "kind 
of sing, 1Let me up, pl.ease let me up, please don't do that.'" She 
did not attempt to scream or utter an outcry, nor did she bite or 
scratch him, tear his clothes., or kick ldth her feet or legs. He 
remained in the same position for two, three, or four minutes, and, 
realizing that she did not 11:i.sh to have saxual intercourse., desisted 
in his at. tempt (R. 100-105, 109., 110., ll.3-125) • 

After standing up, he did not observe her 11pull up ffiei} · 
pants" or recover her shoes or pocketbook. She gave no evidence of 
anger and together they walked .from the vacant lot to First Di.vision 
Road which runs in front of the Fulton residence. The Military Police 
arrived at this moment and drove the accused and Lieutenant McHugh 
to the Provost Marshal 1s office. I:uring their stay there of about 
an hour's duration she appeared, in the opinion of accused, calm 
and unpeturbed and made no accusation of assault or attempted rape
{R. 106., 107). 

Captain William Bryce, appearing as a defense witness, testi 
fied that, on the evening of 29 September 1945, he, in company with . 
Captain !cyan and Lieutenants McHugh am Levin, atten,ded a dance at the 
Fort Benning O.fficers• Club. ncaptain Moen had arranged the ndates 
with the girls." The two couples sat at a table in the yard and, 
during the course of the evening, each member of the group consumed 
three or .four drinks of' whiskey. At one point they ·left the Club 
to obtain more liquor. When the tU> female officers, at about 11:15 
o•clock, left the table to visit too ladies' room, Bryce noticed that 
Lieutenant McHugh appeared "unsteady on her feet, * * * definitely 
falt.ared as she moved along," and Lieutenant Levin 11had her arm there 
walking together." The witness was con.ti.dent that Lieutenant McHugh 
was present at the time tha suggest.ion was made that Byan drive her 
home in his car. She displayed no reluctance to _leave Bryce 1·s car 
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and enter that of· Ryan (R. 126-130). 

5. Th~ Specification of the Charge alleges that the accused 

"did, at Fort Benning, Georgia, on or about .30 September 1945, wrong

fully attempt to have sexual intercourse with Second Lieutenant 

Kathleen J. McHugh, Army Nurse Corps, a woman., by force and without 

her consent." This offense is alleged as a violation of Article of 

War 96. 


Both the accused and the prosecuting witness agreed that 
they were strangers at the time of their chance meeting on one of the 
streets of Fort Benning in the early morning hours of .30 September 1945. 
Lieutenant McHugh related how., after she had approached the accused and 
asked for directions to her quarters, he insisted on escorting her; how, 
as they walked together., he made several attempts to kiss her., in spite 
of her objections and explanation as to why she was walking home; how, 
upon reaching a vacant lot along the way, the accused, upon her re
fusal to sit under a tree with him, threw her to the ground and, by 
sheer strength and the weight of bis body, overcame her resistance 
and frantic efforts to escape, ultimately effecting a penetration of 
his penis into her vagina. 

The accused, on the other hand, related a course of conduct 
which to him indicated encouragement and willingness on her pert. The 
fact that she responded to his advances, exchanged several passionate 
kisses with him, willingly delayed their walk home by stopping under 
the trees and reclining on his shoulder., and interposed no objection 
when he placed his leg on and over hers., led him to believe that she 
-would cooperate in the consummation of his desires. Even he acknowledged., 
however, that she soon put him on notice that such was not the case. 
Sl!ould the truth of his assertions be conceded., the fact that she of
fored no resistance to his early overtures clearly 110uld not justify 
his aggressiveness beyond the point of her consent. He admitted that 
he maintained his positi.on for several minutes after she began to cry 
and plead with him, but insisted that he refrained from further advance. 
He denied· raising her dress, pulling down her npanties.,n or touching the 
pubic region of her body. It is hardly plausible, however., that having 
assumed the position to accomplish his admitted puri;x>se, he would re
main thez:a for an appreciable time without .further effort. The great 
weight of the evidence belies his contention in this regard. From the 
fact that the importunities of the prosecuting witness continued unabated 
and were .of such alarming and distressing character that Mrs •. Fulton, . 

. realizing that more than "another Saturday night petting party" was in 
progress, swmnoned the Military Police; from the "marks" on the surface 
or the ground wmre the incident occurred; from the presence of blood 

1 on Lieutenant McHugh 1 s clothes produced apparently by an injury to her 
hymeneal ring,; and from her strong and unshaken testimoey attesting an 
actual penetration of her genitals, the conclusion is inescapable that 
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his advances were accompanied by such force and violence as to mani
fest a determination to override her genuine l'lill and efforts to re
sist, and constituted a wrongf'ul attempt to have sexual intercourse 
by force and without her consent. The record amply sustains the 
.findings of' guilty. 

6. The records of the War Department show that tha accused is 
approximately Z7 years of age. He completed the 10th grade in high 
school in 1937. He enlisted in the regular service on 20 April 1937 
and has been in the service since that date. On 16 October 194.3 
he was awarded a battlefield ~ollllllission to the grade of seeom lieu
tenant. On 26 May 1944 he was promoted to the rank of first lieutenant 
and on 25 October 1944 he was promoted to the rank of captain. He has 
been awarded the Combat Infantryman• s Badge and the Purple Heart. In 
addition he has been awarded the Silver Star for gallantry in action 
on z:; September 1944. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings and sentence and to war
rant confi.rmation thereof. Dismissal is authorized upon conviction of 
a violation of Article of War 96. 

{7k._,~ Advocate,

~qttd /I :;;, Judge Advocate, 

·s 
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SPJGN-cM :S4612 . 1st Ind 

Hq ASF, JAOO, Washington, D. C. 

TO~ The Secretary of War 


l. Pursuant to Executive Order No. 9556, dated 26 ll.ay 1945, · 
there are transmitted herewith for ;your action the record of trial 
and the opinion ot, the Board of Review 1n· the case of Captain Richard 
P. I:brrough (0-885746), Infantry•. · 

2. Upon trial by general court-martial this o:f'ftcer was found 
guilty of wrong.fully attempting to have sexual intereourse 'With Second 
Lieutenant Kathleen J. McHugh, Army Nurse Corps, 'With force an:l without 
her consent, in violation of Article of War 96. He was sentenced to be 
dismissed the serrtce., to .forfeit all pay- and allowances due or to be- 
come due., and to be con.fined at hard labor at such place as the re
vierdng authority.might direct for five y-ears. The reviewing authority 
approved the sentence, but reduced the period of confinement to two 
years and forwarded the record of trial for action under Article ot 
War 48. In a supplemental action be recomnenied that the execution ot 
the sentence be suspended. 

· .3. A S11mmary of the evidence may be fbund in the accompanying 
opinion of the. Board of Review. I c-oncur in the opinion o:t the Board 
that the record ot trial is legally; su.fficient. to 91pport the findings 
and sentence as approved by the reviel'd.ng authorit," and to warrant con
firmation thereof. · 

. The record shows that on the eveni.Dg o:t 21 Septe1!1Qer l94S, 

Second Lieutenant Kathleen J. McHugh o.r the A:nrq Nurse Corps, an un

married woman .35 years ot age, had a date with an officer at Fort 

Banning, Georgia, which culminated in a •petting party• arxi with her 

being struck over the head by her escort and asked to leave his ear . 


. when she rei'used to have S8Xllal intercourse ld.th him. J.:tter leaving 
her escort and walking a short distance, she encountered the accused 
whom ·she haa never seen before, and asked him to direct her to the 
hospital area, whereupon he volunteered to escort her. During their 
walk he became amorous and attempted to kiss her several tims. She 
repulsed his advances and reminded him o! her reason !or walking home. 
A.a the;y followed a path across a Tacant lot adjacent to a house oc-. 
cupied by General J.iulton, the accused suggested that they s1 t under a 
nearby tree. ,When she refused he picked her up and threw her to the . 
ground. Although she struggled and pleaded he succeeded in penetrating 
her sexual organs. The accused denied such a penetration, but admitted 
endeavoring to have sexual intercourse -with her, asserting that he 
desisted therefrom at her request. Since an examination of Lieutenant 
Mcilugh, which ns made shortly thereafter., revealed an 1njur;y to her 
"hymeneal ring• it is not believed that the accu.sed 1s testimoey on this 
vital matter is worthy of belief'. The Specification did not, ?owever, 
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allege rape, but a wrong!'ul attempt to have sexual intercourse by 
force and 'Wi.thout consent, and such o.f.f'ense is .fully sustained by 
the evidence beyond reasonable doubt. 

The accused was originally commissioned on the field o! 
battle and is shown to have an excellent war record. He served in 
the campaigns in Fadela, French Morocco, Italy, Southern France, 
and Germany. He has been awarded the Purple Heart and the Silver 
Star for gallantry in action, and is reputed to be a very efficient 
company commander. He has, however, been generously dealt with in 
the present case. I carmot, therefore, concur in the reviewing 
authority's recommendation that tbs sentence imposed be suspended 
during good behavior. It would be prejudicial to the service to retain 
an officer under a suspended sentence wpo has colil!IIi.tted an offense 
which is tantamount to a common law .f'eloey m d an offense :for which . 
many men have been sentenced to long periods of confinement in the 
present war. I recommend, therefore, t}:lat the sentence as approved 
bY. th~_ reviewing authority: be confirmed and ordered executed, arxi thatan awro
pn.ate United States Disc:!plinaiy Bairacks be d3signated as tm place of confirieaant. 

4. Consideration has been given to letters addressed to me .from 
Mrs. Richard D:>rrough, wife of the accused; Honorable Fajo Cravens, 
House of Representatives, inclosing a letter from Honorable Charles 
Evans; and to letters addressed to the Secretary of War .from Brigadier 
General Robert N. Young, and Lieutenant Colonel Eugene A. Salet; and 
to a st!3.tement .from Colonel Hallet D., Edson. 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, shoulg_tt meet with your approval. 

7 Incls THOMAS H. GREEN 
1 - Record of trial :Major General 
2 - Form of action . The Judge Advocate General 
3 - Ltr. :fr. Mrs. Richard Dorrough 
4 ~ Ltr. fr. Hon. Cravens enclosing 

ltr. fr. Hon. Charles Evans · 
5 - Ltr. fr. Brig. Gen. Young 
6 - Ltr. fr. Lt. Col. Salet 
7 - Statement fr. Col. Edson . 

( Sentetencde as approved bJy reviewing authorit,- confirmed and ordered 
execu • GCMO 1S, 2S an 1946). 
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Washington, D.C. 

SPJGQ - CM 294633 

UNITED STATES 	 ) ARMY GROUND FORCES 
) REPLACEMENT DEPOT NO. 2 

v. 	 ) 
) Trial by G.C.M., cGnvened at 

Captain WILLIA.~~ L. HALL Fort Ord, California, 13 
(0-1310437), Infantry r November 1945 • Dismissal. 

OPDHON of the BOARD OF P..EVIEW' 
PARTLOW, BIER:ffi and HICKMAN, Judge Advocates 

1. · The Board of Review h9.s exam:ined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate G~neral. 

2. The accused was tried upon the following Ch9.rges a.rxi Speci
fications, 

qHARGEs Violation of.the 96th Article of War. 

Specifications In that Captain William L. Hall, Company'CV 
First Replacement Regiment (Infantry), Army Ground 
Forces Replacement Depot No. 2, Fort Ord, ealifornia, 
was, at 498 David Avenue, Monterey, California, on or 
about 1 Nove:nber 19/:5, drunk and disorderly in uniform. 

ADDrrioNA.L CHA.RGE1 Violation at' the 95th Article of War. 

$pecification1 In trat Captain William L. · Hall, Company 
· 	 ucn, First Replacement Regiment (Infantrr), Army Ground 

Forces Replacanent Depot No.- 2, Fort Ord, Cali.forni.a, 
did, on or about l November 1945, at 496 David Avenue, 
Monterey,· California, the home of Staff Sergeant Arthur 
E. Ia.uck, United States Army, a.nd Nonna Lauck, wrong
fully and unla:wi'ul]y have sexual intercourse with Mrs. 
M:3.ry Matthews, a female not his wife. 

He pleaded not suilty to the Specifications and Charges, and was found 
guilty of the Specification of the Charge .and of the Charge, and of 
the Specification of the Additional Charge, arrl not guilty of the Addi-. 
tional Charge but guilty of a violation of Article of War 96. No 
evidence of previous convictions w:i.s introduced. He was sentenced to 
be 	dismissed the service. The reviewing authority approved, ."only so 
much •of the findings· of guilty of the Specification of the Additional 
Charge and the Additional Charge as finds the accused guilty of 
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wrongfully and unlawfully attempting to.have sexual intercourse with 
Mrs. Mary Matthews, a fanale not his wit;e, at the time and place 
alleged, and in violation of the 96th Article of warn, approved the 
sentence and forwarded the record of trial pursuant to Article of War
M. . 

.3. The evidence for the prosecution, briefly summari~ed is as 
follows, 

Staff Sergeant Lauck and his wife resided at 498 David Avenue, 
in a residential section of Monterey, California (R. 7, 8, 12, 13). 
The house consisted of a kitchen, two bedrocms, a bathroom and a glass 
enclosed porch on the side (R. 8). Doors from the front room and the 
kitchen opened en the sun porch (R. 8). Ch 31~0ctober 1945 ~s. I.auck ' 
rented the front room to a Mrs. M3.ry Matthews, who was not previously 
known to her or her husband (R. 8, 13). Included in the furnishings 
of the room were a floor lamp and a folding bed which opened from a 
leatherette settee (R. 13). 01 l NovE!llber 1945 Mrs. :Matthews came home 
about 1650 hours with the accused lihom she introduced to :Mrs. Iauck 
as 11Captain11 (R. 13, 14). After securing per'llission from Mrs. lauck 
to have the accused in her room, Mrs. Matthews and the accused entered 
the room (R. 14, 2:>). Staff Sergeant Lauck a?Tived home at about 1715 
hoin-s from his work in a fish cannery (R. 8, 9). He was on the sun 
porch when the accused and Mrs. 1atthews came out of the front room · 
and Mrs. M3.tthews introduced the accused to him as "Captain" (R. 9, 14). 
The accused was wearing a Class A uniform without headgear a·nd was 
neatly dressed (R. 10, 14). When the accused was introduced to Staff 
Sergeant Lauck he did not speak (R. 11). Staff Sergeant Iauck testi
fied that the accused was in a sort of stupor (R. 10). 11His eyes and 
face were flushed" (R. 10). He could not say that the accused was drunk 
(R. 10). He did not smell anything because "when you work in a fish 
cannery all you can smell is.fishtt·(R. 12). He ms 11 seen men that 
wasn•t drunk that was in trat shape too. Cracked on the head or under 
the :influence of dope" {R. 10). His actions did not appear to be 
those of a normal man (R. 10). There was no disorder during the 20 
minutes that Staff Sergeant le.uck was horae {R. 11). Mrs. 1\Qtthews 
asked for and was given permission for the accused to use the bathroom 
(R. 14). The accused went into the bathroom where he vomited and 
urinated en the floor (R. 9, 14). Mrs. Lauck then asked Mrs. Matthews 
to have the accused leave the house (R. 14)•. Later she heard Mrs. 
!Jatthews crying and a lot of noise in her roan as if a chair and a 
floor lamp were being knocked over {R. 15). She knocked on the doo~ 
and told Hrs. V.a.tthews and the accused to leave or she l'lOuld call the 
"cops" or the Military Police (R. 15). The accused made no answer. 
He was sitting on the bed lrllich had broken down (R. 15, 22). 11He just 
sat there like he was a rum-dumb" (R. 22). At this time the· accused 
had on green slacks but his blouse; shirt and undershirt were off (R. 
15). Later she heard the accused ask Mrs. M9.tthews "to have an inter
course 'With him" (R. 16). Mrs. M:ltthews said trat she wanted $10 and 
that she vas menstruating. · The accused said that he would give her 
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a bath and a douche {R. 16). The accused thep tried to go through the 

door to Mrs. Iauck1 s bedroan but the door was locked (R. 16). She ·. 

heard Mrs. :Matthews say, 11 You brute, you brute, don't do that. to me" 

{R. 16)., The accused then took Mrs. Matthews .out en the front lawn 

mere she urinated. At this time it was getting dusk (R. 16). Mrs. 

Iauck then called the police sta.tion and about 15 minutes later 

Lieutenant M3.rinello of the Monterey, California police department 

arrived at the Lauck residence (R. 16, 22). With Mrs. Ia.uck he went 

to the porch and saw that the shade on the door to the front room was 

raised about three to five inches but all the other blinds were closed 

{R. 17, 20, 21, 23). The door had a window about two feet square 
which -was four feet six inches above the floor (R. 17, 25). A lace 
curtain extEnded beyond the bottom of the shade but it was poBSible tor 
persons on the porch to see inside the room, which was illuminated by 
a dome light ·in the center of the roan, by beming down and looking 
through the opening.. (R. 17, 21, 24, 25). When Mrs. Lauck and Lieutenant 
Marinello looked in the room they saw the accused nude and Mrs. M9.tthews 
nude except for a blo1:1Se and slip which were up under· her arms .(R. 17, 
23). Mrs. M3.tthews was lying on the bed with her feet"hanging of! the 
side of the bed" arrl the accused was en top of her·' "in a normal posi
tion where sexual intercourse could be conswmnatedtt (R. 18, 23). Mrs-. 
Lauck testil'ied that they were having intercourse and that the accused I s 
body was moving (R. 18). When Lieutenant Marinello pounded on the door 
the accused asked "Who's there?" and ms told "The polices open up 11 (R. 
18, 23). Mrs. 11:1.tthews jumped .cut of.bed and'started to dress (R. 24). 
Mrs. Lauck testified that the accused got up, valked to the door but 
could not open it and it was finally opened by Mrs. Matthews (R. 18). 
According to Lieutenant Marinellq three or £our minutes elapsed before 
the do or was opened by the accused {R. 23, 24). !¥hen t~e accused came 
to the door he vas nude except for an army shirt which was covering 
his privates (R. 24). Mrs. Lauck told the policeman 11to throw (Mrs. 
Mltthews) out, to get her out" (R. 18). · He told the accus~ to get. 
dressed and get rut because he only wanted the woman (R. 18, 24). When 
the accused did not get dressed the policeman called the Military Police 
{R. 24). The accused then put on his green slacks and ms buttoning 
his "slacks in front, but had nothing else a>. 11 when Jlrs. Ie.uck closed 
the door to prevent him from com:ing into the kitchen (R. 19). lihen 
the Military Polfoe arrived they took the accused, out and Mrs. Lauck 
gave his tie and undershirt to the Military Police (R. 19, 24). In the 
opinion· of the policeman the accused "was under the in!l.uence of intoxi
cants" but he would have let the accused go if he had not tried to talk 
him into letting Mrs.; Matthews go (R. 21, 24, 25). Mrs. Lauck did not 

·.smell 	liquor an the accused but she 11had. to mop it up; there was plenty 
9I1 the fioor in the bathroom" (R. 20). She thought that the accused · 
was not in his fight. mind from alcohol and that he ;11& s drunk {R. 19, 21., 
22). No neighbors were disturbed by the incident (R. 21). 

A.f'ter the accused and Mrs. Matthews were taken awa.y-, Sergeant 

and Mrs. Lauck examined the room vihich -was "in a mess" and found "a 
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fifth bottle ~f sherry wine, about.hair drank", and another bottle which 
Mrs: Lauck presumed was gin (R. 10, ll.,, 19). They did not know where 
Mrs. 11:itthaws was at the time of trial (R. 11, 19, a:>). 

When Staff Sergeant Mcilwain of the :iil.lita.ry Police Detachment 
··. 	 at Fort Ord arrived at the Lauck residence at about 1913 hours a civi

lian police lieutenant, who was in the doorway with the accused, asked 
him to take the accused (R. 25, 26). He put the accused in a jeep and 
took him to headquarters at the Presidio of Monterey where he turned 
him over to Lieutenant Vfalner of the A:rrrry Ground Forces Replacement 
Depot No. 2, Fort Ord. The accused was drunk but he was not creating . 
a disturbance when the witness saw him and did not resist (R. 26, 27). 
He hs.d on a unifonn but "it was a little sloppytt (R. 26). Captain Plowman 
of the Medical Corps made a sobriety ex.a.minat:f.cn of the accused at about 
2130 hours on 1 November 1945 in Dispensary No. 2, Fort Ord (R. •27,. 28). 
In his opinion the accused was drunk but he created no disturbance or 
disorder (R. 2:3). 

First Lieutenant McKalvey was the investigating of.t'ic er ap
pointed pursw.nt to Article of v7ar 70 (R. 29). He began his investigation 
on 3 November 1945 and interviewed the accused on 4 ~ovember 1945, at 
which time ha explained his rights and read Article of War 24 to him 
(R. 29., 30, 31). He told the accused th9.t he was the Investigating 
Of.t'ic er and advised him of the nature of the charges (R. 31). He did 
not know at th9.t time 'Who was the accuser (R. 31). He did not call the 
accused at the beginning of the investigation (R. 32). The statements 
of the witnesses werif reduced to writing before the accused knew _that , 
an investigation was being made (R. 34). Some of the witnesses were 
interviewed by Lie-utenant Hargett, ,mo took their statements (R. 31). 
Sergeant Mcllwain and Captain Plowman were not; interviewed but the 
Investigating Officer rs.d their reports (R. 32). The accused was shown 
the statements of the witnesses a.n:i W3.S asked if he desired to interro
gate them, but he said that it would not be necessary (R. 31, 33). 
After that the accused nade and subscribed to a sworn written statement 
(R. 30; Pros. Ex. l). Later on Li November First Lieutenant Y.cKelvey 
prepared his report and recommended that "disciplinar;r action under the. 
104th Article o.t' war be administered" (R. 34). An additional investi 
gation ms made on 8 November when Mrs. I.auck and Police Lieutenant· 
Marinello were questioned in the presence of the accused and defense 
counsel (R. 35). At this time the accused stated that ha did not desire 
to questica the witnesses nor call additional witnesses (R. 35). No nn 
evidence was disclosed by this.; additional investigaticn (R. 35).- . , 	 ~ 

· !n his S"IIOrn statement to the· Investigating Officer the accused 
stated that he was 44 y-ears of age, h9.d been in the service since·l 
July 1942 arxl had been assigned to Fort Ord on l5 Septenber l.945. · On 
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Thursday l November 1945 he had the afternoon off and left Fort Ord 

about 1240 hours to go swimniing at Pacific Grove. For about an hour 

he visited the museum in the Old Custom House at. Monterey. About 1500 

hours he stopped at the Hall Way House £or a bottle of beer. While 

he vas drinking, a woman spoke to him,· sat beside him and asked him 

to buy her. a drink. They had some. drinks of whiskey. ·· She wanted to 

accompi.ny the accused when _he went swimming but he ,did not want her. 

She had the bartender call the taxi in which they went to _the beach. . 

The accused was swimming until 1730 hours. The wanan asked him to go . 

to her roan and he did s.o. There he was introduced to a sergeant~ .In 

her room they did some mo~ drinking. He ba.s no further recollection. 

of what m.ppened until he found himself riding in a vehicle with a · 


· military policeman and. 'Es taken .to a Milita.ry,Police Station. There_ 

he was placed :µ1 the c,ustod;r of a first 'lieutenant, ·taken to a hospital 

and.turned over to the re~ntal·duty otficer. Th:1.s:ms the.first 


. that he blew of al.l the 'details~ He offered to make restitution for, the 

damage which he had dclie and to apologize to Mrs. µw.ck .(!'rps~ Ex. ·l) • 


. 	 ' . ' . . .. . . : . . . ·: . . .. :·,:·. ',:,"·.'··,), '\ .... 

4~ The accused. testified• :Fie is 44 :Y,ears of. -age i married and has . 
a daughter 18 yea.rs, of age who is a freshman at the University of · 
Michigan (R. 37)._His,home/is'.at Sharon; M!!.ssachusetts, and before, 
entering military service be had been anployed as a seeu.rities salesman 
sine~ 192:> (R. 37) •. In 1929- his yearly earnings were slightl.7 less ·, 
than $10,000 am were .about $4,ooo just before m ca."D.e into the service 
(R. 37, .38). He entered the 'military service _on l~July·1942·as a .priva_te 
and · ms commissioned a second lieutenant on' 5 !'ebruary 1943 .upcn gradua
tion from the .Infantry Officers Candidate School (R. 38) ~ He was pro- : 
moted to first lieutenant on 14 September 1943 and .to capta.µi on 17 . . , 
February 1945 (R. · .38). He served at Fort McClelian.,,until coming to· ,._ , 
Fort Ord on 15 September 1945 (R. 38). ~- l November 1945 'he was compan7. 
commander of Com:i;any ttcn ,. First Repl.acenent Regl.ment (R ... 38). The accused · 
testified substantially .in ·accordano e with his swom· s_tatement (R• .3g..;40) •. ·, 
He further testified-that hi~- last recollection was being introduced to 
someone, llho ms Sergeant Iauck, ·and .recalled nothing until he was in 
the car with _the _military.police (R. 40). He had cne drink;in Mcntere;r, , 
a glass o'f beer and five· or six drinks after he met the, woman and before , . 
he went swimming (R. /40). He ms been married over'l9 rears and his ·, . 
relationships with his_ rlfe are pleasant. She had p~ed to visit . 
him at Fort Ord about Christmas (R. /40). He had asked for an overseas : . 
assignment but his application was returned (R • .l.J.). · 0l the afternoon 
of 1 Novellber he was drunk but he plea.dad not guilty" so that the court: 

. could decide the degree of drtmkenness and disorder (R; '4lh ,- . . 	 . ... ; ; 

tmder cross-examinati~ the ac~used testified .that· t.ha .wman, 

· 19hom he was with, was not his wife (R. 41). He lmew that 'he got- in a. 

taxi with the woman to go to the beach but from- there on things· are hazy· 

(R. 41, 42). other than· shaking hands with .a soldier he ·could" not .re

, 	 manber what took place at the house a,. David Street (R. 42). He knew 
that he was drunk (R. 42). ~ · , · 
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Upon being examined by the court the accused stated that he 
did not believe that he •s drinking at the beach (R. 43). He stayed 
at the tavern for approximately_ an hour or more but he did go in the 
water ar.d swim (R. 4.3). 

Lieutenant Colonel Bodner., the battalion commander of the 
accused.',' testified that he knew the accused for a month, that he ' 
"classed him as excellent in his capacity as company commander" and 
that he is an excel.lent offie er (R. 4.3, 44) • Major Saling, who had 
been executive officer of ace11sed I s battalion at Fort McClellan., con
sidered the accused's company as the best trained in the regiment. 
The accused had a .good reputaticn both professionally and socially (R. 
44, 45) •. Lieutenant Colonel Grovers knew the accused at Fort McClellan 
and rated him as_ a superior. officer and company commander (R. 45_, 46). 

The ·accused's qualificaticn card (WD A.o.o. 66-l) shows that 
he ms received four "superior", ten "excellent" and one nsatisi'actorytt 
efficiency ratings (R. 47; Def. Ex. A). It -was stipulated in writing 
that if Lieutenant Colaiel H016rd Archer, Regimental Executive'officer, 

,,..- First Itegiment, Fort McClellan; were present he would testify that the 
accused 1e.s rated by him as high siperior and that he had. "high social 
standing" (R. 47; Def. Ex. B); and if Lieutenant Colcne1 Duke E. Jorss, 
Adjutant, Infantry Officers -Candidate School, Fort Benning, Georgia, . 
were J:1['esent he would testify that the accused wa.s a superior oi'i'icer 

· an:i that_he 11was sober and always found at his pl.ace of duty" (R. 47, 
48; Def. Ex. C). 

5. As approved by the revield..ng authority, th! ·accused was found 
guilty of one Specification of being drunk and disorderly in uniform 

· and 	of one Specification of wrongfully and unlawfully attempting to 
have sexual intercourse with a. wanan not bis wife in violation of Article 
of War 96. Ch the afternoon of l November 1945 the accused officer, 
44 years of age and with an excellent record, left his station to visit 
a museum an:i to go swimming. While on his -way to the bea·ch he stopped 
in a tavern for a gla1:1s of beer. ·In the tavern"he was "picked up• by 
a woman l'lho induced him to buy drinks for her, accanpanied him to the 
beach and then took him to her roan which she rented £ran an enlisted . 
man and his wife. The evidence shows and the accused admitted that-he 
was drunk when he arrived at. the woman's room. There .is, however, no 
evidence trat the accused was disorderly while he was in uniform. The 
disorders which occurred in the wan.a.n's roan took place after the accuse::! 
lud taken off his uniform. Such failure of proof may be cured by· ap
proving the findings of guilty of the Specii'ica:~ion of the ,Charge except 
the words "in tm.iform11 • , . . 

~e evicience amply supports the finding, as approved by the re
viewing authority, of guilty of wrongfully and unlawfully atteJ!!pt:ing to 
have sexual intercourse with a. woman not his wife, under circumstances 
discreditable to the' military service. 
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6. War Department records show that the accused is 44 years of 
age, married and las one child. He is a native of ~ssachusetts and 
a resident of Sharon, Massachusetts. He is a high school graduate. 
In civilian life he was employed as an office boy and reporter by the. 
Boston Evening Record for seven months, as a clerk, salesman and trader 
in the stock brokerage and securities business by Lea, Higginson and 
Company for 12 years and two months, and by Clark, Dodge am Company 
for ten years and one month. He served in enlisted status during July 
1940 in the Citizens Military Training Ca.mp and from Mlrch 1941 to 
July 1942 in the Massachusetts State Guard. Ee v.as inducted as a 
Volunteer Officer Can:iidate on 1 July 1942 and served in enlisted 
status till 4 :February 1943~ en 5 February 1943 he was appointed a 

, secon:i 	lieutenant in the Anny of the United States upon graduation from . 
Infantry Officers Candidate School, The Infantry School, Fort Benning, 
Georgia, and -0:i:-dered to active duty fa the Infantry. He was promoted 
to the grade of first lieutenant on 14 Septanber 1943 and to the grade 
of captain en 17 February 1945. He has served :in comnds sionad sta. tus 
as platoon leader, company executive officer and company commander. 
To 3 February 1945 he had received aie efficiency rating of 11 Superior 11 , 

fourteen of 11.Excellmt_11 and one of 11 satisfactory11 • : 

7 ~ The court was legally constituted. Except as noted, no errors 
injuriously affecting the substantial rights of the accused were can
mitted during the trial. The Boo.rd of Review is of the opinion that 
the record of trial is legally sufficient to support the findings of· 
guilty of the Specification of the Charge except the words 11 in unifonn 11 , 

legally sufficient to support the finding of guilty 9£ the Charge, ahd 
legally sufficient to support the findings of ~'Uilty of the Specifica
tion ot the Additional Charge as approved by the reviewing authority, 
and of the Additional Charge, ancl legally sui'ficient to support the 
sentence and to ·warrant c on!'irma.tion thereof'. Dismissa'i is authorized 
!or a violation of. Article of War 96. · 
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SPJGQ - CM 294633 1st Ind 

JAN 15 B46 . Hq ASF, JAGO, 'Washington 25, D. C. 

TO: The Secretary of War , 

1. Pursuant to Executive Order No. 9556, dated 26 l~y 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Boa.rd of Review in the case of Captain William 

L. Hall (0-1310437), Infantry. · 

2~ Upon trial by general court-martial this officer pleaded not 
guilty to and was found gu.ilty of being drunk and disord~rly in uniform 
in violation of Article of War 96 (Specification of Ch9.rge). He pleaded 
·not .guilty to a Specificaticn of wrongfully and unlawfully having ·. 
sexual intercourse with a wo.11an not his wife in violation of Article 
of War 9S (Specification of Additional Charge) and was fcund guilty, of 
the Specification and not guilty of the Additional Ch9.rge but guilty 
of a violation of Article of War 96. · He vas sentenced to be dismissed 
the service. The reviewing authority approved "only so much of the 
findings of guilty of the Specification of the Additic:nal Charge and 
the Additional Charge as finds the accused guilty of wrongfully and 
unlawfully atterrpting to have sexual intercourse with Mrs. Mary Matthews, 
a· female not his 'Wife, at the time and place alleged, and in violation 
o:t the 96th Article of warn:; approved the· sentence, and forwarded the 

record of trial pursuant to Article of War 48.. · 


3. A. sumnary of the evidence may be found in the· accompanying 
opinion of the B03.rd of Review. The Board is of the opinion that the. 
record of trial is legally sufficient to support the findings of. guilty. 
of the Specification of the Charge except the words "in uniform", · · 
legally su.f.fi.cient to sipport the .finding of guilty of ·the Charge, and , 
legally sufficient to support·the findings of guilty of the Specification 
of the Additional Charge as approved by the .reviewing authority, and of 
the Additional Ch1rge, and legally sufficient.to support the sentence 
and to -na.rrant confirmation thereo!. I. ccncur in that opinion. 

The accused, a 44 year old officer, was accost49d in a :tavern 
by a wanan who asked him to buy her a drink. Arter having some drinks,. 
the woman acco..,pa.nied him to the beach and then she invited him to her 
room which she rented from an enlisted man and his wife. 1'lhen the 
accused arrived at the house where the wanan lived he was drunk~ He 
was there introduced as an officer to the enlisted man and his wife 
'1'9ho rented the lodgings·.. The accused and his companion ma.de a. dis
turbance in the·woman I s room and the enlisted man I s wife requ·ested the 
woman to have the accused leave. later the accuse:i was heard asking. 
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. the woman to have intercourse w:!,.th hi.'ll a.Id she was heard asking for 
$10. The police were called by the enlisted man• s wife. She and a 
poll-ceman looked into tha room through an opening lfhere _the shade · 
h9.d not been completely pulled down~ They saw the wanan lying in the 
bed with her blouse and slip pulled up under her arms and the accused, . 
who. ns nude, Qn top of her in the .normal position for sexual intercourse. 
'I'he policana.n knocked on the door,-an:1 when it was ~ened the accused 
11118 holding a. shirt over his privates. When the accused tried to have 
the polio ema.n release .the woman the military police were called. The 
accused put, en his uniform and· was· ta.ken.away by the military police. 
Later he was given a sobriety test and pronounced drunk. He did not 
resiat the policeman. or the military_ police, and the policeman stated 
that the military polio!' would not have been called it the accused had 
not tried to have the woman released. The accused had no recollecticn 
of events after arriving at the house with the woman•. It is clear that 
drunkenne11 was the accused I s principal offense and the cause of his 
'other offensea. · · · 

The ~ocused is narried and las an 18 year old daughter in 
college. He volunteered as an officer candidate, was commissioned 

· after graduation from the Infantry Of'ticer Candidate School, 'Iha· Infantry 
·school, Fort Benning, Georgia, and is highly regarded by his fellow 

of.fie ers and .former commanders. He has four_ superior efficiency ratings 

with a high overall average, his last three ratings being 5.6, 5.9 and 

5.9, respectively. His request for overseas. service ns not .favorably· 

considered, apparently because of his age and ~<le~. This is his cnly 

ottense during over three years o! service. · · · · · 


In Tiew of the. accuaec!t a previous excellent record and the ..cir 
cumatanoes surrounding the ot!enses, .I recommend tha.t the sentence be 
oon!irmed but that the execution thereof be suspended during good behavior. 

4. Consideration has been given to a telegram-!ran the Honorable 

John W. McCormack, House ot Representatives o! the United states, as 

wall as to a letter fran Ccngressman McCormack addressed to the Under 

Secretary of War, dated 6 December 1945, requesting clemency in behalf' 

of the accused. Consideration has also bean given to a letter from the 

Honorable Leverett S4toostall, United States Senate; to a letter !ran 

the Hon.arable Joseph W. Martin, Jr., Hruse of· Repres~tatives of the . 

United StatesJ to a, letter from the Honorable ta.vid I. '\Valsh, United 

States Senate, addressed to The Adjutant General, with inclosures; and 

to letters. from the accused addressed to The Judge Advocate General and 

to the Chairman of ,Beard of Review No. 4, Of!ic e of The Judge Advocate · 

General. 




(380) 


5. Inclosed is a form of action designed to caITy into execution 
the foregoing recorrnnendation, sho t meet with your approval. 

THOMAS H. GREEN 
1 - Record of trial · Major General 
2 - Form of action The Judge Advocate General 
3 - Tlgm fr Cong. UcCormack 
4 - Ltr fr Cong. McCormack 
5 - Ltr fr Sen. Saltonstall 
6 - Ltr fr Cong. Martin 
7 - Ltr fr Sen. Walsh 
8 - Ltr fr accused to JAG 

,date:i 27 Nov 1945 
9 - Ltr fr accused to Chmn, 


Bd. of Rev. #4, dated 

2::> Nov 1945 


9 Incle 

( Findings approved in part. Sentence coni'irmed but execution suspended' during 
. good behavior• GCMO 17, 25 Jan 1946). · · · 



WARiDEPARTMENT 
Army Service Fore es (381) 

In the Office of The Judge Advocate Gmeral 
· Washington, D.c. 

SPJGH - CM 2$4637 

UNITED STATES 	 ) A.m TRANSPORT COMMAND 
) . PACIFIC DIVISION, WEST COAST 'WING 

v. 	 ) 
) Trial by G.C.M., convened-at 

First Li:eutenant JULIO G, ) Fairfield Suisun Army Air Base, 
SILVA (0-730036), Air Corps California, 26 October 1945 • ~ . Dismissal and total forfeitures. 

OPINION of the BOARD OF REVIEW' 

TAPPY, BIDK, STERN and 'IREfflHAN, Judge Advocates 


l. The Board of Review has exa.mined the record of trial in the 
case o:t the of!icer named above and submit"s this, its opinion, to The 
Judge Advocate General. · ' · . 

2. The accusep was tried upon the following Cl'srges and Speci~ 
ticationss 

CHARGE Is Violatiai ot the 61st Article of War. 

Specifications lll that First Lieutenant Julio a. Silva, 
Air Corps, Squadron H, 1504th Army Air Forces Base 
Unit, West Coast Wing, Pacific Division, Air Transport 
Cc,m.m9.nd, did, without proper leave, absent himself 
from his station at Fairfield Suisun A:rmy ilr Base, 
California, from about 5 August 1945 to about 7 August 
1945. 

AtP!TIONAL .CHARGE I1 Violation of the 96th Article of War. 

Specification la In that First Lieutenant Julio G, Silva, 
AC, Squadron "H" 1504th Army Air Forces Base Unit, 
West Coast Wing, P~ci:t'ic Division, Air Transport 
Cornmmd, did, at Fairfield Suisun Army Air _Base, 
California, on or about 8 Au~st 1945, with intent to 
detraud, wrong.fully and unlawt\1lly make and utter to 
the Officers Mass, Fairfield Suisun Army Air Base, a 
certain check in words and figures as follows, to·, ifit1 

No. 
To . 8 Aug111t 1945 

Bank of .America 
(name of bank) 

sacto Main 8 Branch ·sacra.mento California 
pay to the Officers Mess 

Order of Fairfield Sui;,un MB 
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Twenty Five and 
00/100 

DOLIARS 

Sq. "H11 

Fair .field AAB 
California 

Name /s/ Julio G. 
0-73W36_ 

Address 

Silva 

and by means thereof, did fraudulently obta:in .from 
the Officers Mess $25.00 in cash, he the said First 
Lieutenant Julio G. Silva,· then well knowing that 
he did.not have arxi not intending that he should have 
sufficient iunds in the Bank o.f' America, Sacramento 
Branch, .f'or the pa~ent o.f' said check. · · 

Specifications 2 through 5., inclusive, are identical in .form · 
'With Specification l except as to dat,e and amount. 
Specification 6 differs in form·f'rom Speci.f'ibation 1 
as to date, amount, payee arxi organization defrauded, 

· alleging that the check was made payable to 11 cash11 and 
that the "Hamilton Field Branch of .the Bank of America" 
was the organization defrauded. The variations in· · 
date and amount are'as .f'ollowsa 

Specificaticn Amount 

' 
2 10 August 1945 . $25.00' 
3 11 August 1945 10.00 
4 13 August 1945 25.00 
5 14 Augu-st 1945 25.00 
6 30 August 1945 10.00 

ADDITIONAL CHARGE Ila Violation of the 69th Article of war. 

Specification 1, In that First Lieutenant Julio G. Silva~ AC, 
Squadron 11 H11 , 1504th Army Air Forces Base Unit, West 
Coast Wing, Paci.fie Division, Air Transport Command, 
having been duly placed in arrest ·:1.n cparters at Fairfield
Suisun Army Air Base, California., on or about 12 September 
1945, did, at Fairfield-Suisun A:rm::r Air Base, Oaliforn:La, 
on or about 18 September 1945, break said arrest before 
he was set at liberty by proper authority, · . , ' 

Speci.f'ica ti.on 21 Sa.me allegation as in Specification l. except 
. date of offense is 24 September 1945, · 

· · ADDITIONAL CHARGE -Ill I Violation of the 69th Article of. War• 
' ?

Specification 11 .same allegation as in Specification 1, 

ADDrI'IONAL CHARGE II except date and time of offense


- is 2200;~3 October 1945. 
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Specification 21 Same allegation as in Specification 1, 
. ADDITIONAL CHARGE II except date and. time o:f o:f:f ense 
is 2240, 3 ,October 1945. 

ADDITIONA.L CHARGE IVs Violation of the 96th.Article of war: 

Specificaticru In that First Lieutenant Julio G~ Silva, 
Air Corps, Squadron H, 1504th Army Air Forces Base 
Unit, 1'Test Coast Wing, Pacific Division, air Transport 
Command, was ~t Fairfield-Suisun Army Air Base, 
California, an or .about 3 October 1945, drunk in uni
:fo:rm in station. · 

Accused pleaded not guilty to A.dditional Charge I and its Specifications 
and ·guilty to all other Charges and Speoifications. The court made tha 
follaring ·fimings as _to ea.ch Specification of Additional Charge I: 
"Guilty with the exception of the words •with intent to defraud', 

, •fraudulently• and 1he the said 1st Lt. Julio G~ Silva, then well 
knowing that ha' did not have and not intending that he should have suf
ficient funds in the Bank of America, Sacramento Branch, for the payment 
of said check I and substituting for. the. word 'fraudulently• the words 

· •wrongfully am unJawfully1 •. Of the- excepted words, Not Guilty, and 
of the substituted words, Guiltyn. It also found accus':ld guilty of all 
Charges and all other Specifications. No evidence of previous convic
tions was introduced. Accused was sentenced to be dismi;:ised the service 
and to. forfeit all pay and allowances due or to become due. The review
ing authority approved the sentence and forwarded the record of trial 
.for action under Ar.ticle of War 48. · ·· 

· 3. The evidence for the prosecution shows that accW:led absented 
hi1116elf' without leave ·from his organization and station on 5 August 1945 
am remained in that status until 7 A.ugus~ 1945, when he was returned 
to military cofftrol at San Francisco, California (R. 6; Pros • .Ex. l).· 
Between 8 August 1945 ,and 14 August 1945 accused made and uttera:i his 
five.personal checks, in a total amount of $110.00, drawn on the Bank 
of America, Sacramento, Mun Office, Sacramento, California, to the 
Officers• Mess of. the Fairfield-Suisun Army Air Base. These checks 
are more particularly identified and described as followsa 

§.Eecificaticn Date of Check Amount Pros. Ex. No. 

1 8,August 1945 $25.00 5 
2 10 August 1945 2;.00 6 
3 11 August 1945 , 10.00 7 
4 13 August 1945 · 25~0Q '8 
; l4 August 1945 25.00 9 

All of the foregoing checks ware received from accused in the regular 
oourse of business and he 1V&s ~id the face amount of each in cash. 

3 
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These checks were rieposited for collection in due course and all were 
returned unpaid by the bank on whi~h they were drawn (R. 12-15). 

It was stipulated by the prosecution, defense and the accused 
that if Scotty L. Willia.ms was present, she. would testify as follows,. 
Ol or about .30 August 1945, while she was on duty as a teller at the 
Bank of America Branch at Hamilton Field an "officer" reques·ted her to 
cash a check made by him payable to cash in the amount of $10.00. She 
asked him for identification and he presented an identification card 
issued by The Adjutant ·aenera1 1 s Office, "which disclosed that he was 
1st Lieutenant Julio G. Silva, seriaJ: number 0-73W.36, and assigned to 
Squadron H at the Fairfield-Suisun Army Air Base, California,. 11 She 
thereupon ca.shed said check, identified by her as Prosecutions• Exhibit , 
10, which was dated 30 August 1945 and draw ,upon the Sacramento Ms.in 
Branc}l o:t the Bank o:t America, Sacramento, California. Cn .3 A.ugust 1945 
the check was indorsed and forwarded to the drawee bank for collection, 
but was returned uni:a,id. It was redeposited· on 11 September 1945 but 
was again returned un:paid (R. 18; Pros. Ex. 10). 

It was stip1lated between the prosecution., the <!-efense and 

accused that the signatures appearing on Prosecutions• Elchibits 5 

through 10, inclusive, are the signatures of accused (R. 18), and that 

on 27 August 1945 the ace.used ma.de a voluntary sworn statement to 

Captain 'lhomas J. Waltz to the effect that he had. had an account with 


· the· Bank of America.,. Ha.in Branch, since about 2 January 194.3 and that 
he drew, signed and cashed the five checks, 'Which are the subject o:t 
Specifications 1 through 5 of Addi ti.onal Ch:3.rge I, at the Officers• · 
Club, Fairfield-Suisun Arrrr:, Air Base, California. Wnen he made and 

· uttered these checks to· the Officers• Club· he believed he had sufficient 
.funds in the b~k. The bank had been sending his stat811ants to his 
overseas and other stations, as a consequence of which he had not been 
receiving them regularly. An overpayment of a·$200.00 monthly class E 
allotment to his parents had resulted -in a debt to the Governmen,t of . 
$1200.00, as a result of which there was a stoppage placed against· his 
pay amounting to $.300 per month•. The final deduction was made. against' 
his July pay. His parents rad been depositing money to his credit in 
the bank on which the checks were drawn fran time to time and he 'Wl"ote 
the -checko in question 'believing that his pi.rents .had complied with his 
telegraphic request of the first pa.rt o:t August to deposit $150.00 in · 
his bank account (R. 19). · . · . . , . · 

Accused• s bank balance with the Bank ot Am:irioa., Main Of.f'ice, 
was :l.nsu:tfic:1.ent to P3Y any of the six checks when they were presented - . 
for payment between 10 ··August 1945 arrl. .31 A.ugust 194S and all of said . 
checks were returned unpdd by the drawee bank (R. 16, 17 J Pros. Eics. 
11., 12). Subsequently, the Officers• Club of the Fairfield-Suisun Air'' 

· Base and the Hamilton Branch of the Bank of America were reimbursed by 

accused for ~11 of ~he check~ (R. ;I.5., 18). 


' 4 
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()l 12 September 1945 accused -was duly placed in arrest in 
quarters by competent authority and informed as to the limits of his 
aITest (R. 6, 7; Pr,os. Ex. 2). Thereafter, on 18 September 1945 
accused was seen in front of and entering the post theater at the 
Fairfield-SUisun Army Air Base (R. 7, 8). On 24 September 1945 ha could 
not be foun:i 1d thin the limits of his arrest and a search failed to 
reveal his whereabouts (R. 8). Again, on 3 October 1945 accused broke · 
his arrest by going to the Officers' Club at his station. Ha was ob
served· there at about the hour of 2140 by Lieutenant Harold J. Applin, 
Officer of the Day, and as accused "appeared inebriated," he was taken 

. to his quarters by Lieutenant Applin am instructed to remain there. 
He, however, returned to the Officers• Club at about 22.10 and was again . 
returned to his quarters by Lieuta-ri.ant Applin. Once again ;;focused 
returned_.to the Officers' Club, this time at the hour of 2240. Accused 
"was not boisterous or raucusn (sic), but his walk was not completely 
steady and he required Scm9 assistance. Lieutenant Applin was of the 
opinion that accused was not capable of canplete reasoning and was not 
sober (R. 9). Another witness for the prosecution testified that at 
the time ~d place in question accused was apparently 'tUlder the influence 
of whiskey or intoxicating liquor because of the manner in which he was 

· being assisted by the officer ot the day (R. 12). In two voluntary
statements accused admitted that he received notice from his commanding 
officer on 12 September 1945 0£ his arrest in quarters am th9.t on 18 
September 1945 he left his .quarters to ~ to the post theater. He 
further admitted that on 24 September 1945 he left his quarters for 
about an hour to go to the Base Western Union office and to the Squadron 
Supply room and that on 3 October 1945 he broke arrest between the hours 
of 1800 am 2400 by going to the Officers• Club. His reason for ~ing 
to the· Officer~' Club was to make a long-distance telephone ca.ll. 
While there he drank beer and "became very intoxicated" (R. 11; Pros. 
Elea.. .3, 4). · 

4. Accused, after being apprised of ·his rights as a witness, 

elected to remain silent and the defense presented no witnesses (R. 19, 

2J) • 


. 5. By his plea, the accused admitted his guilt of the offenses 
alleged in all Charges and Specifications, except Additional Charge I 
and its Specifications. Aside from the plas, however, there is ample 
evidence in the record of trial to establish the unauthorized absence 
0£ accused as alleged in violation of the 61st Article of WarJ· his 
breach of arrest under four Specifications, in violation of the 69th 
Article of' War; and his' drunkenness in station, in violation of' the 96th 
Article of' War. · 

The uncontradicted evidence also reveals that accused on the 

dates and at the pl.aces Alleged in Specifications 1 to 6 inclusive, 

.A.dditional Charge I, made and uttered six checks, five to the Officers• 

Club, Fairfield-Suiswi Army Air Base, California, ~d one to the B_ank 
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of America, Hamil ton Field Branch, in_ amounts totalling $120 .oo; that 
he received the proceeds of said checks in cash and that they were 
all dishonored ?Jhen presented to the drawee bank because of insuff.i
cient funds in accused I s account.. Accused I s bank statement· for the 
month of August, 1945 when the various chegks were presented for pay
ment shows the following status1 · 

Specifi- Pros. Ex. I Bank 
cation Check Dated Number Check Presented Balance~ 

1 $25.00 8 August 1945 5 10.August 1945 $ .62 
2 25.00 10 August 1945 6 l3 August 1945 23.12 
3 10.00 11 August 1945 7· 16 August 1945 32.62 
4 25.00 l3 August 1945 8 17 August 1945 7.62 
5 25.00 14 August 1945 9 2J August 1945 6.62 
6 10.00 30 August 1945 10 31 August 1945 6.12 

On 8 August 1945, the date on which the first check was cashed_ 
the balance was $.62. On 11 August 1945 a deposit of $23.00 increased 
it to $23.62 and this amount was further :increased to $33.12 on 14 August 
1945 by a deposit or $35.00 against which other checks were dram. .On 
16 August 1945, accused made a deposit of $25.00, but other withdrawals 
resulted in the account showing a balance of $32.62 at the close o·f busi
ness August 16 •. 

While the bank statement shows that ·on 16 August 1945, the date 
on which the check, the subject of Specification 3, was FJ:'esented for 
payment,accused 1s balance was $32.62, the assistant cashier of the drawee 
bank testified tr.at on the following day another check in the amount of 
$25.00 was paid, and 11apparently there was a hold,on the account for 
this check which reduced the account to $7.62. 11 Fran then, 17 August 
1945 until 1s·september 1945, accused's bank balance was never greater 
than the latter amount. ·Thus it is apparent that because of tqe hold. 
order the free balance in accused's acc?W1t was insufficient. to pay the 
$lO check. • · 

The court !n making its· findings, by exceptions and substitu
tions, acquitted the acaused of fraudulently making and uttering the 
several checks and of !raudulElltly obtaining the proceedi, 0 It also 
acquitted him of guilty knowledge of the insufi'iciency oi' his bank account 
for the payment of said checke, but found him guilty of "wrongfully and 
unlaw.t'ullytt mak:uig am uttering the checks. Such a f:1nding involves the .. 
military offense of careless failure to maintain a sufficient bank balance• 

• 
. The passing or worthless checks, even though without guilty 

knQwledge oi' the insufficiency or the account to provide for their pay
ment upon presentation in. due course, is an offense denounced by the 
-96th Article or War, as it constitutes conduct discreditable to the 
military service. !n this regaro the .rule has been stated and reaffirmed 
in n'lllllerous ca.see. 
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"A member of the military establishment is under a par
ticular duty not to issue a check without maintaining a bank 
balance or credit rufficient to meet it. Such cmduct is not 
only a reflection en the individual, but is service-discredi
ting as well. Proof that a check given for -value by a member 
of the military establishment is returned for insufficient 

· funds imposes on the drawer of the check., when charged with 
service-<iiscrediting conduct., the burden of sharing that his 
action was the result of an honest mistake not cause:! by" his 
O"'l'il'l carelessness or neglect" (CM 249232, Norren, 32 BR 9SJ 
Bull JAG .341 and cases cited). 

In this case the defense offered no evidence to establish that 
the insufficiency of accused's account· was due to an honest mistake• .. 
Assuming the truth of accused •s statemoot that he telegraphed his parents 
:to deposit $150.00 in his account and that he did so prior to negotia.-. · 
ting the checks, such evidence falls far short of establishing the ex
cuse of honest mistake without neglect. Accordingly, the. court was 
justified in its findings of guilty um.er Additional Charge I, and its 
Specifications. · 

6. War 
. 

Department. records show that accused is 
. 

29 years old, . 
single and attended college for three years. He enlisted as an avia
tion cadet and upon completion of training ....as appointed a second 
lieutenant in the Air Reserve, ant er:l.ng m active duty- on 2 January 
1943. en 12 February- 1944 he was prcmoted to the grade of first lieu~ 
tenant. He held the rank of second lieutenant as a Reserve Officer, 
Infantry, from 19.37 to 1941, but according to the service data on the· 
Chlrge Sheet, resigned his .canmission and enlisted as an aviaticn cadet 
on 22 November 1941. war Depa.rtment records .further reveal that this 
officer sustained an injury as the result of an accident in March 1943 
which :was the subject of a-line of duty investigation, resulting in 
approved findings that the injury was incurred not in line of duty- as 
a result of his own 'misconduct due to .intoxication. He received an.., 
official reprimam as punishment under the 104th Article of war for 
being intoxicated, disordarly·and disrespectful to siperiar officers 
at the Tropoli Officers' Club, A.PO 860, on 6 J!ay 1944. The Staff Judge 
Advocate' s review indicates that accused has received punishment under 
the 104th Article of War on three other occasions. It is also stated 
therein that the accused has had extensive combat and foreign service. 

7. The court was· legally caistituted and ha.d jurisdiction of the 
person a. m the effenses. No errors injurirusly affecting the substan
tial. rights of the accused were committed during the ~rial. In the 
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opinion of the Boa.rd of Review the record of tria+ is legally suffi
cient to support the findings of guilty an:i the sentence and to warrant 
confjrmation of tile sentence. Dismissal is authorized upon ccnviction 
of a violation of the,6lst, 69th or 96th Articles of Vfa.r. 

Judge Advocate 

JUlge Advocate 

Judge Advocate 
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SPJGH-cM 294637 1st Ind 

Hq ASF, JAGO, wasbington 25, D. c. JAN 101J46 

TO: The secretary of war 
' 

. 1. Pursuant· to Executive Order No. 9556, dated 26 May 1945,. there 
are transmitted herewith for. your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Julio G. 
Silva (0-736036), Air Corps.- · 

2. Upon trial by general oourt-martial this officer pleaded guilty 
to and was found guilty of absence without·leave for two'days in viola
tion of'Article of War 61 (Olarge, Specification), of breach of a?Test 
on four occasions in violation of Article .of War 69 (Additional Olarge 
II, two Spe cificatiqns and Additional Charge TII, two Spe cificatio~), 
and of being drunk in uniform at his station in violation of AI<ticle of . 
War 96 (Additional Charge IV, Specification). He pleaded not guilty to 
the fraudulent making and uttering of six worthless checks totalling 
$120.00 and by appropriate exceptions and substitutions was found guilty 
of negligent failure to maintain a sufficient bank account for the payment 
of said checks in violation of Article of War 96 (Additiona.l Olarge I, 
Specifications l through 6, inclusive). No evidence was introduced of 
aey previous convictions. He was sentenced to dismissal and forfeiture 
of all pay a.nd allowances due or to beoome due. The revie'ldng authority 
approved the sentence and forwarded the re cord of trial for action under 
Article of war 96. · 

' .3. A summary of the evidence may be found :i..n the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings, of guilty and .the 
sentence and to -warrant confirmation of the sentence. I concur in that 
opinion. The accused absented himself liithout leave from 5 August 1945 
until he -was returned to· military control on ·7' August 1945. Between 
8 August 1945 and 30 August 1945 he made and uttered six checks total.ling 
$120.00, five of 'Which were ~ven to the Officers• :tress at his st~tion. 
The ·sixth check in the amount of· $10.00 was uttered at a branch of the 
bank in 'Which his account was kept. All "Were dishonored for insufficient 
:f'unds, but were redeemed by the accused before trial. Accused did not 
testify at the trial, but a voluntary statement niade by him during the 
investigation which was introduced in evidence set f'orth that the 
accused had a Class E aliotment of $200.00 in effect in favor of his 
parents and that it had been the cus\om of his parents to replenish 
his bank account whenever. he requested them to do so. He had 'Wired them 
to deposit $150.00 to h£s account about 1 August 1945, but they had · 
failed to do so, and he had written the checks on the supposition that 
~-s 'PareI1,ts had complied 11d.th his req"O,est. He Tras placed ·in arrest on 
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l2 September 1945 and thereafter on 18 September 1945., 24 September 19451 
and twice on 3. October 1945., breached his arrest. · On the iatter date he . 
was seen at the Officers• -CJ.ub o.f his station in an intoxicated condi
tion. 

The check o.f'fenses of which this officer stands convict~d demon
strate a weakness and instability of character 'When considered ld.th the 
other offenses o.f vdrl.ch he was found guilty•. In addition., accused passed 
four other "insufficient funds• checks aggregating $117.00 for vhich 
offenses he ,vas not brought to trial. Three o.f said checks 1Vere ~seed 
'While he was stationed at the Greenland Base Command and the other was 
given to a hotel in Springfield., Missouri. It appears that the accusedis, 
difficulties· have been brought on by the immoderate use of intoxicants. 
In 194.3 he ,sustained severe. injuries as a result of being in an intoxi
cated condition and on four occasions received punishment under the 104th 
Article of war., one of 'Which ,ras for intoxication., disorderly conduct 
and disrespect to superior officers in an overseas theater. Under these 
circumstances., I .am of the opinion that accused is unworthy of his can
mission and I recommend that the sentence be con.finned but that the .for

,· feitures be remitt4d and that the sentence as thus modi1'1ed be ordered · 
executed• 

4. Inclosed is a fo:i:m of a~tion designed to parry the above recom~ 
piendation irito efect,..shouJ.d such reco dation meet w.i.th you approval•. 

2 Incle THO,..U.S H. Gli'EEN 
l.Record of trial Major General 
.2. Form of action The Judge Advocate General 

-------·------------( Sentence confirmed., but forfeitures remitted. As thus modified. 
ordered executed•. OCH> 2J, 2S Jan 1946). 
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WAR DEPARTMENT 
Army Senioe Forces 

In the O.t.tice o:t The Judge Adwcate General 
WashiJ!gton, D.c. 

SPJGN-Ql 29468S 

UNITED ST.A.TES ) 30TH INF.lNTRI IItVISION 

l 
) 

v. Trial b;r o.c.M., convened at 
Possn,eck, Gel'JnalV', 9 June 

Pr1vate CHARLIE L. llAQBY .1945. Dishonorable discharge 
'(14066264), 3173 Quarter and confinement tor lite. 
master Senice Co~. · Pam.tentiarr• 

.REvmv b7 the BOARD OF REVIDr 
LIPSCOLm, .O'CONNOR and llORGAN, Judge Advocates 

1. The Board or Review has examined tha record of trial 1n the 

case of the soldier named aboTe. 


2. The accused was tried upon the following Charge and.Speci.£1..; 

cation, _ 


CHA.RGEa Violation of the 92Di Article ot War. 

Speci!icationa In that Private Charlie L. Yagb7, 3173 

Quartermaster Senice COD:lp&D1'1 did, at Atsendort, 

Count)' or Cal.be, Prorlnee of J&adgeburg, Gel'IJIUl1', · 

on or about 'Z'/ April 1945 ~ -with malice aforethought, 

wi~, deliberately, teloniously, unl.arl'all7, 

and with premeditation kill one 2d Lieutenant 

Cletus R. James, a human being b7 shooting him 

with a rifie. 


The accused pleaded not guilty- to, and ,ras .toum guilty- of, both the 
Charge and the Specitication. He -was sentenced to be dishonorably dis
charged the s~ee, to forfeit all pq and allowances due or to be- · 
come due, and to ba confined at hard labor at such place as the reviewing 
authority- m:Lght direct :tor the term of his natural l.U'e. The reTining 
authority approved the sentence; designated the United states Penitentiary, 
Lewisburg, Pennsylvania, as the place of confinement; and forwarded the 
record o:t trial for action under Article o~ War soi. . . 
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,3. The evidence :tor the prosecution sh01rs· that on the night o.t 
Z7 April 1945, at about 10130 p.111., Second Lieutenant Cletus R. James 
and Technician Fi.tt.h Grade Aaron Rask1n were patrolling .ltzendort, 
Gel'lDSlJ3", and adjacent towns :tor the purpose o.tdetendning "who was 
.responsible for violations of blackout regulations and what civilians 
wre harboring Getman soldiers.• ·Proceeding along Linden St:raaa,,the7 
heard the aOWld o:t voices emanating .floom, and saw light ".tilteri?ll 
through,• a building. .ls thq drew nearer, a door opened and the 
accused stepped out with a pistol in bis hand~ · Upon seeing him. Lieu
tenant James shouted, 11Halt.• The accused came to a stop, raised 

. bis pistol, and •leveled• it .at the o.tticer. Q'm.ntimidated bJ' th:11 
'menacing gesture, Lt.eutenant James directed the accused to 11put that 
pistol down.• Detiant, the accused replied, •No, I won't pu1. it 
down.• Pointing his Thompson sub-machine gun.at the accused, Lieu- . 
tenant James said, •I order you to put the gun demi.• At this displq 
o:t :toroe the accused lowered his weapon. and held it at bis .Bide 

(:a. 8-9, ll-13; Pros. Ele. 2). · · 


Lieutenant James "walked• him back into tbe building to a 
point directl.7 under a light at the rear o:t the hall11'87 and demand•d
the surrender o:t the pistol. 'the accused damurred, saying •No, I 
paid a lot o:t m:>ney for it am I don't want to give it. to )"OU.~ 11 .. 

Aroused bJ' the accused's argumentative manner,• Raskin declared, •you 
kno,r )"OU bad no business lenling the pistol at tbe officer 1n the 
.first place and ~hen he orders you to give h:ta the pistol, I suggest 
you give it to him.• The accused made no !'llrtber protest and handed 
over bis 1119apon. When asked :tor his dog tags, be. again complied. · 
Lt.eutenant James retained one, returned the other, and ordered the 
accused •to double time it back to bis quarters• (R; 9, ll-12). · 

~ 4 • • 

After the accused1s departure Lieutenant James am iukin 

went upstairs to the second :tloor to question tbs oooupants o.t the 

houae,-wbo nre displaced parsons o:t P,oliah and Russian nationality 

(R. lS). . In room •B• three women and tiva men wen present. 'three 
ot the. men wen American enlisted parsonnelJ the women and the other 

,man were displaced persona. 'the three Americana had escorted two 
cirtlians to the building earlier in the evening and. had rana1ned to 
inquire about some laundZ')" which had been left there. Be.tore his en
counter with Lieutenant James the accused had approached one o:t the 
enlisted men to ask "what was the story" about •the 11QD18n and all 
that.• 'When told that the;r were •just doing*** lauml'7,• the ac
cused.bad apologized, declaring that •I didn't mean to barge 1n on 
you.• He bad left the J'OOm and was on hi.a way out .o:t the bdlding 
when challenged by' Lieute~t James {R. 9-10, 13-lS, 17). 

J.fter looking through several rooms on the second fioor, 

Lieutenant James·entered room •B• (R. 17). He chatted with the 

enlisted ~ !or a:!• minutes,· oplaining that he was searching 
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tor German soldiers, and then prepared to leave. At the door he stopped 
and turned •to say a !n words. n At that moment the accused came running 
up the stairs to the secord .f'loor and, upon perceiving Lieutenant James, 
pointed an M-1 rifie at him. Confronted with this deadl.Jr threat, Li.eu
tenant James began to sq something to the accused, who paid no heed 
but pulled the trigger two ar three tines (R. 10, 12, 15-22). TlfQ 
'bullets pierced Li.eutenant James* body, one through the heart and the 
other through the abdomen (R. 21-30; Pros. Ex. 4). Technician Fifth 
Grade Kicbael Rinaldi, one of the enlisted men in room'!3", aimed his 
carbine at the accused, but the weapon jammed (R. 15, 16). The ac
cused ran downstairs and escaped (R. 19). Lieutenant James was 
promptly remved. to a field hospital, but was •pronounced dead on 
·arrival" (R. 25J Pros. Ex. 4) • , 

,' .A.ttracted by' the sound o.f' shooting, statt Serseant Philip 
.1. i&achiarelll, who was in charge o:t a motor patrol, 'Visited the 
scene of the homicide shortly a:tter its occurrence. Upon investigating 
and learning tha.t the assailant was a negro, he 1.n!'ormed the Sergeant 
of the Guard and, accompanied by him and a Sergeant •Perry,• proceeded 
to a butter factory "in 'Which the colored soldiers were billeted.• 
When they arrived there, the accused stepped .forward and· asked, •Are 
;you looking for the man who shot the o.t.ticer?• · Being told that they . 
were, he handed them his rifle and •sai.d he was the one• (R. 23-24, 21). 
He was thereupon removed to the orderly room of the 992nd Engineer 
Treadway Bridge Com.p&Il1' tor questioning by First I.i8lltenant Clarence 
A. Lambelet. After first; denying that he was in ~ wq involved in 
the homicide, the accused declared, 

"Well, sir, I will tell ;you the truth. So help 
ms God, if it kills me, I shot the Lieutenant• 
(R. 26-28). . 

4. Having been advised ot his rights as a witness, the accused 
elected to take the stand on his own behalf'. After his evening meal 
on 'Z7 April 1945, he had been accosted by a 'strange soldier who had 
three quarts or •schnapps• am invited to have a dr1nk. The accused 
accepted and began ,a drinking bout which did not end until they bad 
consumed 11a bottle and a half.• They' then parted, and the accused, 
atter a brief stop at the warehouse in which he was quartered, •de
cided to take a walk down the street• (R. 31). In his field jacket 
he carried a 7.65 calibre Belgian pistol .f'or which he had paid the 
sum o.f' ten dollars (R. 31-32, .36). 

Noticing soldiers going in and out of an alleyway, he •~ant 
down to see what the ·excitement was.• Upon approaching the building 
in which the fatal shooting later occurred he heard the sound of voices 
"upstairs• and saw more soldiers both entering and leaving. His curiosit;r 
.tully aroused, he walked in and up to the second n.oor llhere he encountered 
a soldier 'llho bad a bottle o.f' cognac in his pocket. The accused o.f'.tered 
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to buy the liquor but, when told tba t, the price would be one hundred 
marks, lost all interest in the purchase aoo set out to leave the · 
building. As he started out the door, a fiashlight ns fiaahed 1n 
his face and bis pistol was demanded. Having been warned that snipers 
nre in the area, he refused but, upon hearing a bolt snap back, de

. cided that it would be wise to acquiesce. Depr:ived of his weapon, he 
was escorted into the blilding where under a ..light he recognized that 
he ,ru 1n the presence o! an officer. A.tter one ot his d:>g tags had 
also been ta.ken trom him, the accused inquired whether his pistol 
would be restored to him and wu told that it would be. He was re
leased and directed •to double time it out ot there• (R. 32-33). 

He returned to· the warehouse, but, after a short whila, be 
determined •to wait until the Lieutenant had scattered the soldiers 
and I would.go back and see it the Lieutenant would give me 1113' gun 
back.• . He was confident that he would be able to retr:iewe the pi.atol, 
because the Lieutenant "talked so nice * * * and seemed like such a 
nice o.t.ficer• (R. 33). Arml.ng h111188lt with an ll-1 rifie for •pro
tection,• the accused made his way to the scene ot his encounter with 
superior.authority. As he re-entered the blu.ld.ing and paused 
momentaril.J' ,at the foot of the stairs., he aaw Lieutenant Jaaea and 
several other soldiers abon him and said to himselt, •noboqr has 
left yet; I am too early" (R. 33-34). 

Transi'erring his rlf'la from his left ahoulder to his right 
hand, the accused sl.ow],1' mounted the stairs. Upon perceiving hill, 
either Lieutenant James or a •T/P said, •here you are again what 
do you.want• (R. 34, 41-43). The Li.811tenant Wbrought up• his . 
Thompson sub-machine gun but did not directl1'.point it at tbe ac
cused (R. 36-37). .A. girl hurried into room "B•, the soldiers pre
sent fied in all directions, and one o:t them loaded a carbine. Not 
beillg able to "see mvtbilli that they' bad been 1'\llU11IJg trom,• the 
accused •got excited• ani his rifie ns tired twice. He. did not 
aim, or conscious~ pull the. trigger, or intend to harm &fllOile. 
He remEl!lbered •somebod;r dropping• but did not know whether it waa 
the Lieutenant. or an 'enlisted man•. After hesitating bri~, the 
accused le.fi the bu1Jd1ng· but did not recall 'Whether ha "1ralked or 
run• (R. 35-36). ' 

. He again nzrt :to the warehouse and informed Private Firs~ 
C~as lblrrq JI. Thacker that •I had shot a soldier and tor him to 
come aoross to the message center and I was going to turn in.• As 
thq were leaving through the front gate, they met a group o:t eoldiere 
who stated that •they wan'\;ed a roll call.• The accused asked whether 
thq •nre looking tor the tel101rwho done some shooting do1m there.• 
When thq said, tty-es,• he declared •I am. the one.• He did not mantion 
the word "officer,• because he did not know at the tiae whether be bad 
shot Lieutenant James or an enlisted man. 'When he arri:nd at the 

\ . ". 
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order:cy- room to. which he ·~as taken for questioning, he was placed 

against the wall and kicked, and someone threatened •to kill this 

black bastard." Being severe:cy- .trightened1 he at first denied, upon 

interrogation by- Lieutenant Lambelet, that he was involved in the · 

.tatal shooting but finally admitted it (R. 36-38, 41). In conclusion

he stated that: 


11Sir, I 110uldn't harm nobody' for just ten dollars. I had been 
treated wrse than th~t a.rd just went off and forgot it br 
JJtrSelt and as tar as shooting am killing aeybody tor ten dollars, 
I wouldn't do that. I have been treated lots TOrse by officers 
and never 'said nothing about it. Int~ States 1n the suppq 
room one time,. Lt :U:cWilliams from T_exas hit me three times with 
a rubber hose and it I didn't do nothing about that, then I 
surely YOuldn•t want to kill this Lieutenant over ten dollars, 
or a little thing like taking '1l11' gun. He talked nice to me 
and I only figured I would go back and t17 and get it from 
him - I didn I t care much for the gun except to sell it later 
on as I needed the JD)ney. I.t I bad had a plan to 1cil1 him 
or do anything to him, I would have shot him at the bottom 
ot the steps or waited until he come out in the alley- 'Where 
it was dark, instead of going 1n there with all those white 
soldiers to lcill him tor just a little thing like a gun . 
like that. No sir., 1n '1II1' mind and 1n m;y heart, I am in
nocent. I had no mind to harm nobody all that day or 
night - to harm nobody.• (R. 43) • 

. . 

The only other evidence addllced br the defense was the stipu

lated testimon;:r ~ Lieutenant Colonel Wllllam J. M. Turner., the In

vestigating O!ficer in this case. According to him, 


- "Tiro of the witnesses, Wanl Hohol and A.ndI7 Jwaneiw, de

clared 1n their swom statements that the.1 saw the accused 

aim and tire a1; Lieutenant James, the deceased. But 1'hen 

questioned by me at the secne of .the act.ion, tbe;y • 1potted 1 


themselves in a room wbel"e they could not have seen the 

shooting• (R• .31; Dat. Ex. A). 


. . 
5. In rebuttal the prosecution presented First Lieutenant Clarence 


.A. Lambelet, Staff Sergeant John Zrepske.1, and Technician Fourth Grade 

Joseph E•. Dollnsky. All three testif'ied that the.T had been present at 

an interview of certain civ.Llian 'Iiitnesses b7 Lieutenant Colonel Turner 

and that Jwaneiw and Hohollml then •spotted• th811l8elvea •• indicated 

on Prosecution Exhibit l, that is, in a position troa which they could 

easi:cy- have observed tbe shooting (R. 43:-4'1). · 


/ 6. The Speeit1eation of the Charge alleges that the 8CCU8ed did, 
11on or about Z/ J.pril 1945, with malice aforethought, 11ill.f'ul.17, delibera~, 
feloniously, unlawf'ul:cy-, and with premeditation 1cil1 one 2nd Lieutenant 
Cletus R. James, a human being by shooting him with a rifle." 
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Armed nth an M-1 rille, thi:, accused went in search ot the 
deceased and, upon finding ldm, fired the shots which deprived ldm ot 
his J.i£e. These £acts are not controverted, the sole question being 
llhether the homicide was accidental, as contended b,r the de!ense, or 
'Id. th deliberation, premeditation, and malice aforethought, as maintained 
b7 the prosecution. .AccordilJg to the accused, he ~unted the stairs 
nth the rifie 1n his right hand, intending no ham to aey-one, but, 
upon reaching the top, became excited 'b7 the pa.me-stricken flight of 
several others present and unconscioual.7 pressed the trigger twice. On 
the other hand, the testimoIJY' £or the prosecution is to the e:tf'ect that 
he raised the rifle tD his arm pit and took deliberate aim before ti.ring. 
This eonnict must reasonab~ and logica~ be resolved againat the 
defense. In the f'ir&t place, the accused bad everr motive to distort 
and pervert the truth; the w:l. tnesses tor the prosecution, so far as the 
record sholrs, had-none. Secon~, the nature ot the wounds inflicted 
were such as to negative the contention ot an accidental. shooting; tor 
it is extremel.7 doubttul., to sq the least, that an K-1 rifie held mere'.q 
in the right hand and hapha~ tired would b,y some miraculous combina
tion of circumstances propel one bullet through the heart and another 
thrOllgh the •right upper quadrant ot the abdomen.• The dea~ location 
of both wounds bespeaks deliberate aiming am rem.era arq other possibili 
t}" unlikely. Thirdly' and .f'.f naJ ~, the verr .fact that the acoused carried 
an M-1 rifie indicates that 'Violence was contemplated from the moment 

_	he lett the warehouse to seek out the deceased. The accused'• statement 
that, he took the weapon with him .for •protection• mat be deemed, in the 
light of all the evidence, to be palpab~ specious. For all these reasons 
the Board o! Review is impelled to the conclusion that the Charge and the 
Specification have bean established beyond a reasonable doubt. 

7. The record shows that the accused is about twenty-tour years 

oldJ that he enlisted on l January 1942 at Fort llcPberson, Georgia, tor 

the duration plus six months,; and that he had no prior service. 


8. The court was legal.:cy constituted.. No errors injurious~ at

!ecting the substantial rights of the accused were committed during the 

trial.. In the opinion of the Board of Revin the record ot trial is 

legal.:cy sufticient to support the findings and the sentence and to war

rant conf1rmation thereof. Death or impriscmtn9nt tor lite is mandato17 

upon conviction of a violation of .Article of War 92. 


( sentenoe duly' executed. GCVO 4, 2l Jan 1946). 
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(397)In the Of.fioe o.f The Judge Advocate General 
· Wuhington, D.C. 

SPJGK • CK 294764 
9 JAN 1946 

UNITED STATES ) FOURTH SERVICE" COMMAND 
) ARMY SERVICE FORC~ 

v. ~ Trial by G.C.M., oonvened at Camp 
Fint Lieutenant VLADAMIR A. ) Butner, North Carolina., 9 November 
VUCHETICH (0-1546449), Madioal 1946. Diamisaal and total tor
.Administrative Corp,. ~ teiturea. 

OPMOB ot the BOARD OF·REVIDr 

WYSE, KtJDm am WI!JGO, Jlldge Advooa tea. 


--~....-----~----~--....-----
l. Thi reoord of trial in th• oue ot ·the ottioer zwaed above h&a 

been examined by the Board ot Re'ri.ff &lid the Boe.rd. 1ubnit1 thi1, i ta 
opinion, to The J'Udge .Adv~oate General. · 

2. Tlw aoouecl wu tried upon the tolloring Charge and Speoitioa• 
tio:r.w a 

C1IARG:S1 Violation ot the 96th .Artiole otWar. 

Speoitioation l I ID th.at Firat Lievtenant Vlt.d.ud.r A.. Vuohetioh, 
Medioal Adm:iniatrative Corps, Hoapital Center, Camp Butner, 
North Carolina., did, at Camp Butner, North CaroliDA., on or about 
midnight 29-30 September 1945, wrongfully and wiltully enter 
Women'• Ward Number 23, General Hospital, in d1'1obedienoe ot 
the latul orders ot Second Lieutenant Virginia Jones, Arm:r 
Nurae Corp1, the night nurse on .duty' thernt. 

Speoitioation 21 In that First Lieutenant Vladamir A. Vuchetioh, 
• • •, did, at Camp Butner, North Carolina, on or about 30 
s,ptember 1945, behave himself with dilreapeot to Seoond Lieu
te:aant Virginia Jone•, Army Nurse Corps, by_ 1aying in a 'ri.oleat 
and a.budve manner to her while she waa in the perf'ormanoe of 
her lawful. d.utie11 "Goddam· you, don't sling orders tlw length 
ot the hall a.t me. God.dam you, don't torget I wu a oommi11iomd 
officer a long time before you were•, or words to that etteot• 

. ... 
Specitioation 3a In that First Lieut.nant Vladamir J.. Vuohetioh, 

• • •, did, a.t Camp Butner, North Carolina, on or about 29 
September 1945, wrongtullY' and talael7 represent himaelt to 
be .Adminiatrat.iTe otfioer of the Day ot the Hoapital Center. 

lie pleaded not guilty to and wu f'owd guilt:, of the Charge and all Specifioa: 
tiom. No eTidenoe of' any- prnioua con'ri.ction was introduoed. He wu aentenoecl 

http:Re'ri.ff


(398) 


to be dismissed the service &J1d to forfeit all pq and allowances due or to 
beoome due. The revini:ng authorit7 approved the sentence and tonrard.ecl the 
record. ot trial for aotion under Article ot War 48. 

3. Eridenoe for the proaeoution. 

On 29 September 1946 aoound wu "Chiet, Offioera• Patient Dil• 
poaition Seotion, Peraoxmel,~ B'oapital Cen:t;er, Camp Butner, North Carolina 
(R. 5). Second Lieute~ Ch&rlea J.. Vonderbruegge wu .&.dminiatratiTe · 
Officer of the Day a~ eeneral Ho1p1tal at the Center for a tour the •m.gim 
of September 29 and ll!,Orm..ng ot Septeaber 30, 1946,n and did not delegate 
hia authorit7 to anyone •lu. There oould 110t 1"be two Aclmini1tratin 
Of'f'ioers ot the Day on duty at one time" (R. 7,8). 

Second U,eutenant Virgim.a I. Jonea, Arm7 Nurse Corps, was on dut, 
the 0 night of September 29 and morm.ng of Se:t,tember 30, 19'6, 11 "oovering 
wa.rd_l7, 19, 21 and 23 11 at the General Hospital at the Center (R. 10)• 
.lbout 2030 hours 29 September, aocording to her teatimo%11, ahe aaw aoouaed 
in one of the rooms in Ward 21, a ward for male officers (R• 11). "He 1f'U 
wee.ring the AOD band," a braaaard which indica.ted he wu Adminiatra'tive 
Officer of the Day (R. 12). About,0200 hours ZO September she saw him lean 
Ward 21 and go "over to ward 23 • • • the women'• ward" (R. 13,18). Lieu
tenant Jones "stepped across the hall and told him ·it ia past vi1iting houri· 
and not go to in the women• 1 W'&rd.. n She 11turned 1Jo the utiliq rooa in Ward 
21 to wash m7 hands and he followed. me ... into the utilit;v- rcoa," told her 
he WIL• Admim.1tr&tive Offioer ot the Dq, and aaid, "God damn 70u, don't 
sling your orders across the hall a.1; me ••• don't forget I waa a col!llli.uioned 
officer a. long time before you wa.a,• (R. 13,SS).· He then followed her to 
Ward 17, where she "sat down at the .desk and started writillg. Re grabbed 
the books and slammed them dawn ·'on the desk and told me I would listen to 
him, that he was a. commissioned officer• (R. 14). Accused again told her 
he "was AOD," and could "go to any 'God damn' ward he wanted to" (R. 14). 
She "asked" him 11please not to go back down" to the women's ward, and he 
replied, 111 I'm going back to that ward. I'm going to :marr;v- that God damn 
woman and I can do anything to her I want•" (R. 14,35,36,39)•. Be went back 
to the women's ward and Lieutenant Jones toll011'ed hiJD. "down to the entranoe 
of that ward and I told him.· 'I am asking you for the last time, don't go 
in there• 11 (R. 14). Acoused neverthelesa went in, and stayed. ~a.bout twenty 
minutes or twenty-tiw. ••• in the open ward where there are about tlrenty
seven patients ••• I watched him and I stood there until he came out" (R. 
17, 19). About 0230 hours acoused "oame out of the ward and went out. the 
side door" (R. 16). The last time.she saw him, accused did not "have the 
AOD band on ••• it was just hanging by the one end when he left the ward. 
He didn't have it on at all" (R. 16). Lieutenant Jones thought accused 
"was the AOD. I didn't question that" (R. 15), until a.bout 0230· hours, when 
the night supervisor told ber-aoouaed was not· the "Admim.atrative Officer of 
the Day" (R. 17). . 

Three other w1 tnesses aaw .a.oouaed during· the evening in qU9stion 
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in Ward 21 wearing the ".A.OD" brassard (R. 20.25.27). and two ot them te•

tit'ied he waa not ,rearing it the last time they •aw him. a.bout 0145 hours 

(R. 26.28 ). Technician Fifth Grade Lessie R. Ba.rber. WAC. while on duty 

that night in Wards 21 and 23, heard Lieutenant Jonea •command" accused 

to "stay off ot" the women's ward. and hee.rd aoouaed employ profane lan

guage. swear at IJ.eutenant Jones and use the words "God damn you" (R. 28). 

Thia witness testified that Lieutenant Jones attempted to placate accused 

am tried •to &Toid the trouble" (R. 28). and that she saw aoouaed "come 

out" of the w~en's ward "about la30 or 2a00 o'clock" (R. 27.28). Another 

ntnesa testii'ied-that aoouaed wu •arguing" with Lteutell&ltt Jones am •a.id 


.· to her, •' I don't like the idea o t you calling me "11ttl e boy"• and remember, 
I'm a commissioned o.ffioer'"• and that aoouaed wu 1n the 'll'omen•s· ward for 
"about twenty minutes ••• around llaOO o'clock• (R. 30). 

4. Evidence for the defense. 

Accused. after having been tully apprised ot his right to.make 

a sworn or unsworn ata.tement or to remain silent, elected to make a sworn 

•tatement (R. 31). He testified that he had an •A.OD• braaaa.rd in hie roam. 
and ·there. on the night ot 29 September. 8mentioned" .to Lteutenant Berna.rd 
Holmes. who waa about to be separated from the aer1'ioe. "•Well, Bud, you'll 
neTer ha.Te to wear these things any more. f I put it on '11.!Y &I'll and torgotten 
about it" (R. 32). · .A.bout 2000.houra aoouaed went to the women's W&rd to iee 
a girl whom he intended to marry. and left the ward with her •no la.ter than 
9al5. t1 .A.bout fifteen minute• later they •topped 1n a room in. the :male 
officers• ward. where aoouaed drank three bottles ot beer. He ·remoTed the 
bruit.rd while he wa.a in thi1 room and •t9¥ed there until a.bout 0130 hours. 
when he aoooapam.ecl the young lady to the women•, ward. where 11L1..eutena.nt 
Jones aaicl, •Jou ba.ve been· oreating enough diaturbanoe a.11 night long. 
You ha.d better get oft the. ward.' I had a teeling' she reeented :me _tor 
ao. reason or other. ••• I did.say 'God damn it' and did not sq 'God 
damn you•. 'You b&Te been llingi:ng more ordera 'at all ot us the whole 
night long.' I tallced with her am she didn't listen to me. She aaid. 
'Stop being such a little boy. You'd better get be.ck to the Oftioers.1 

Quarters•. At no time did she give me a direct order• (R. 33 ). He ex
pected Lteutenant; Jones to report him beoa.uae he -.... on the ward drinldng 
beer and ha.d beer on the wardq (R. 34). He followed her to Ward 11 •to 
gn atr&ightened out about creating a disturbance on the ward because we 
had not created a disturbance. n He. asked her permission to return to the 
women's ward to tell his triem "•nrything wa.a all right. t1 Lieutena.i:rl. 
Jones at.id. •'No, you are not going to be on the W&rd at this time ot 
night.• ... She onl7 implied. air, that it wun1t proper tor at to be on 
the ward a.t that time ot night. She gaTe no direct or indirect order for 
ae 'not to enter the ward." Aoouaed "thought she·..,.,.. referring to the moral 
obligationa or something and I told her I wu in love nth the girl.• .A.o
cuaed then returned to the women•• ward and went into "The open ward. the 
girl had the first bed right in the open ward. right next to the latrine.• 
lit stayed in the ward. •approximatel7 three or tin mnuteat1 and lett abou11
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0200 houra. He waa sober when the converaa.tion with Lieutenant Jones took 
place (R. 36). He knew that,she represented the commanding officer and 
that her la:wtul orders should be obeyed by everyone. He also knew that 
it "wu wrong" for him to be in the wards at that time of nig_ht. "I had 
no more buainea~ in Ward 21 than I had in Ward 23tt (R. 35 ). 

, We.r Department Adjutant General's Office Form 66-4, "Officer's 
and Warrant Officer's Qualification Ca.rd Copy, n pertaining to accused, wu 
admitted in evidence as Defense's Elthibit "A" (R. 39). Thia exhibit waa 
a true copy of his ca.rd, and shows he entered active commissioned.service 
28 April 1943 a.t Camp Butner, North Carolina. There he served, until the , 
date of his present offenseB, as As~istant Mess Officer, Assistant Cornrnend
ing Officer of the Medioal Detaohment, Chief' of Military and Civilian 
Personnel, and Commanding Officer, Deta.ohment of Pa.ti@ta, at the Station 
Hospita.lJ as Commanding Offioer, Detachment of Patients, at the General 
Hospital; and as Chief, Officers' Patient Disposition Section, Personnel, 
at the Hospital Center. His first four efficiency ratings were "veey 
Satisfactory," his next three were •Excellent,• e.nd his last two.were 
"4. 911 and "5.1 tt respectively. 

5. The evidence clearly establishes that aoouaed entered the wome~'• 
ward about 0200 hours 30 September after the nurse .in charge· had informed 
him that sh_e did not wish him to go there and followed him to the war.d and 
repeated the prohibition. He knew she "represented the commanding officer,• 
a.nd told her not to "sling" her ttordera• at him. Aocuaed also knew that 
he "had no ••• business" there. It is • reasonable inference to be drawn 
from the conversation between accueed e.nd the nurse under the oirowutanoea 
that her direction wa.a phrased a.a an order to stay out of the women'• ward 
and that it was so understood by aoouaed (CM 244826, Miles, 29 B.R. 42). 
It was the nurse's duty to exclude unauthori;ed persoiii"'?rom. the women'• 
ward, 9.lld accused's dieobedienoe of her orders waa prejudicial to good 
order and military discipline in Tiolation of' Artiole of War 96. Accuaed'• 
use of profanity toward an Army nurse, his uneeemly altercation with her, 
overheard·by her enlisted subordinate, and hi• deliberate misrepresentation 
that he wa.a .A.dministratin Officer of the Day, apparently ma.de tor the pur
pose of onrriding her authority, were obviously prejudicial to good order 
and military discipline and comtituted conduct of a nature to bring di•
oredit upon the mili ta.ry Hrvice, in violation of Article of War 96 (see. 
CM 252576, Smith and Shielda, 34 B.R. 89,91J Winthrop, 1920 reprint, page. 
121, note 12). 

6. War Department records disclose that this officer ia 27 :,ears ot 
age, is married and has one child. He is a high school graduate and a.t
tended a teachers• college for one semester. From July 1936 to November 
1942 he wa.a employed variously in a clothing ·store, a paper mUl, a taTern 
and a. food market. He entered the service 3 NoTember 1942 and wu on an 
inactive status in the Enlisted Reserve Corps until 17 November 1942. Upon · 
completion of the required oourse of' instruction at the:lleclical A.dmim.atratiTe 
Corps Officer Candidate School, pamp Barkeley, Texu, he was eoami1aioned. 
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Seoon.d Ueute?Wn, Medical Admi.niatratin Corp,, 28 April 194$, and wu 
ordered to active dut7 (limited aenio•) the aame date. He wu promoted to 
tirat lieutenant 5 January 1945. 

T. 'Iba court wu legally ocmetituted and had juriadiotion of a.ocus ed. 
and the offenaea. No errors injuriously- affecting the aubatantial right• 
of aoouaed were oommitted by the oourt during the trial. In the opinion 
ot the Boa.rd ot Review th• record of trial 1a legally autfioient to auppcrt 
the findings aild aentenoe and to warrant oonfinu.tion ot the sentence. 
Dind.aaa.l ja authori~e4 upon oonviotion ot a 'Violation ot Artiole ot War 96. 

____(._On_Le_a_T_•.._)________, Judge Advocate 

W,!(,·'!ffl & /G"":!:f , ~g• Ad:noate--..~---.,7----------·
-~-ct.d__w.._w._~·...,._.(!)_____,___ ___ Judge A.ciTooate 
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SPJGX • CM 294764 lat Ind 
JAN 161:14o 

TOI The Seoretary of War 

1. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the reoord of trial and the opinion 
of the Board of Review in the oau of Fi.rat Ueutent.nt Vladamir J... Vuohetioh 
(0-1546449), Medical Administrative Corpe. 

2. Upon trial by general oourt-martial.thia oftioer was found guilty 
of wrongful entry into the women'• ward ot a general hospital in d.isobedienoe 
ot a nurse'• orders, diareapeot and uae ot profanity toward the nurae, aJJd 
false representation that he wu Adminiatrative Officer of the Dq at the 
hospital, in violation of .A.rtiole of War 96 (Speciticationa 1, 2 alld 3 ot 
the Charge). No evidence of any previous comiction waa introduced. He 
wu aentenoed to be diamiaaed the aervioe and to torteit all pay Uld allowr
anoea due or- 110 become due. 'lhe renewing authority- approTed the sentenoe 
aild forwarded the record ot trial for action under Article ot War 48. 

3. A summary- ot the evidence may be found in the accompanying opi%11on 
ot the Boe.rd of Renew. I ooaour in the opinion of the Board that the record. 
of trial 11 legally 1~ficient to aupport the findings and 1entenoe and to 
warre.nt oontirmation thereof. 

The acouaed ia a Medioal Adminiatrative Corp, ottioer at the 
·Hoapital Center, Camp Butner, North Carolina. A.bout 01$0 hour,, 30 September 
1945, the nurn in oharge. of the womea'• ward at the general' ho1pital at 
the oenter 1ur the acouaed going to the women'• wt.rd. She had prnioual7 
that evening aeen a brauard on hil arm indicating he na Adminiatra.tiTt 
Ofi'i oer of the Day. She told. the aoouaed not to go in the ward., whereupoa 
he followed her to two other ward.a and engaged in an ·argument with her, 
during whioh he said, "God damn you, don't ding 7our order, aorou the 
hall &t me, ••• don't forget I wu a commisaioned of'tioer a long time be• 
tore you" and told her tha.t he wu .ldminiatrative Officer ot th• De.y and 
oould go to "any God damn ward" he wanted to. She uked. him "not to go 
baok down" to the.women'• ward.and he replied, "I'm going baok to that 
nrd.." All enliated woman oi:i duty nearb7 heard uouaed employ aome ot this 
prof&J:le language.. About 0200 hour• aoouaed. proceeded to the wam.en'• ward, 
followed by the nurae, who· "for the lut time" uked him not to go in there. 
Re went into the w&rd, 'lrher• he ,tayed· about tlrenty mi.nut.. , and then left 
the hospital. The acouaed waa no11.Adrn1niatrat1Te·otfioer ot the Da7, but 
the nurae did not diJooTer that ta.oil until e.tter he ha.cl let11 the· hoapital. 
m.1 purpoa • in entering the women'• wa.rd waa .·to speak with .. pe.tient whoa 
he intended to marey and with whom he had deooroual7 apent the earlier pan· 
ot the evening e.t the hoapital. There ii no allegation or proot that h11 
conduc,t with her or the other oooupanta ot ··the ward waa in any wq other• 
wise improp.r. The aoollled ia 27 years of age ·and ii olauitied limited 
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service. He has been continuously on dµty in ve.rioua administr&tive capac
ities at this hospital center aince 28 April 1943. During this period his 
efficiency ratings have been four "Very Satisfaotory9 tollo,red by five 
n.Ex:cellent." He ha.a no record of punishment• imposed under Article ot War 
104. The oomma.nding officer of the hospital oenter recommended punishment 
under Article of War 104 for his present offenses. Long association and 
familiarity with the operation of the hospital I.Ild with ita personnel doubt
lessly a.ccount for the irregular hours ot his presence there the night in 
question, and may in part explain, although not excuse, his conduct, which, 
though disgraceful, in view of a.11 the ciroumstanoes is not deemed to require 
dismissal. I therefore recoIIDUend that the.sentence be confirmed but commuted 
to a reprimand and fine of $100 and that the sentence as thus modified be 
ordered executed. 

4. Inclosed is a form of aotion_Ji~esigned to carry into execution the 
foregoing recommendation, should i meet .th ur·approval. 

2 Inola fflOllA.S H. GREEN 
1. R~cord of trial 1-B.jor General 
2. Form ot action The Judge AdTOoate General 

( Sentence con!i:rmsd, but commuted to a reprimand and .tine ot $100 110Q • 
Sentence as modified ordered executed. GCK> ~5, 25 Jan 1946). 
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DRDEPARTKENT 
Jzfsrr Sern.ce J'orce1 

IA the otf1ce ot The Jud&•· .ldrocate General 
Y&sb1ngton, D.c. · 

SPJON-cK ~"832 . 

UNITED STATES
.. 
y. Trial b;r o.c.K., convemd at. 

Gowen Field, Boise, Idaho, 
·11rat. Lieutenf.'nt GmRGE Y. 25 October 1945. DLsmi.ssal.1t 
ll.'l'IS (0-1594301), ilr total torteitures., and con
Corps•. tinement tor two (2) :years. 

.Dlacipl.1na17 Barracks.l 

OPINION ot the BOARD CF UVIEI 


LI.FSCOIIB, 0 1 CONNOR and )8)RQ.IN1 Judge .lchocate1 


1. - The Board ot limn bu eDllined the ncord ot trial in the 
caae ot thl ~f1cer namd above and mbaitl tb.11, ita opinion, to The 
Judge .ldTocate ~ · 

. ' ' ~- ,,.~. . . ' 

2. The accund -waa tried upin the toll.owing Charges and Speciti 
,at1.ona I . -r . 

CHARGE :II -V1olat1.~ ot thl 58th Arti.ole · ot Yar. 

-Specir.1.catimu -- . :In that 
' 

n.nt 
, 

Limtenant George Y. Ln1•, 
.Air Co:pa, I.25th Ar,q .11.r l"orce1 Bue l7n:l.t., Squadron
Ai did, at Donn .Field, Idaho,. on or about 9 ~ 
19451 · desert the aeni~ ot the tr:Dited State• and 
did nmain abed in desertion util be airrendered 

_himselt at ·.Imm J1eld1 .Arisona, on or about 'Z7 
. Sept•ber 1945. . ~ . 

CHABGI IIt Violation. ot the .9Sth Article of Yar. 
; 

Spec1f1oat1on 11 _:In that n.rn Limt~ George Y. lAnris,,; 
_ · - · .l1r Corps 1 42St.h·Jz,q ·.Air Forces Bue Um.t, Squadron 
· 1..1 did,_ at KcCall, rdaho, .on or about 7 J~ 1945, with 

_int.ent to d.etra:ad,, 11Z'O•tul.J1: -~ ul&wtlll.q make and 
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· utter to The Dog House a certain check in 1r01"da and 
figures as follows, to 111t: 

Boise., Idaho 7h/45 l9_llo._ 

Boise Branch 
FIRST SECURITX'BANlC OF IIllHO 

National .usod.ation 

Pq

To The
Order Of _____________· 11,aoo 

____T.;;en;;..;an_d--:po:...lli::;oo ________...... Dollars 

COUNTER CHECK 
/s/ George I I.ewis 

1st Lt .lC 0-1594:301 
/ 

and by :mBans thereof dl.d . tr,audulently obtain trom said 
The Dog House $1.0.oo; ln:tul monq of the Uni.t•d states., 
he, the said First Li.entenant George ,r. Ln:t.11 then wen· 
knowing that he did not have., and not intendl.Dg that he 
shonld have arq- account with tbe said First Securl.t;r. Bank · 
·of Idaho., Boise Branch, Boise., Idaho, ·for the ~t ot 
said check. 

Specification 2: S1m1lar to Spec1!1cat1on 1 except that 
check was 1.n the sa ot $20. · 

Spec1.ticat1on 3: S1mil8l" to Spec1Jl.catioa l except that 
check was 1.n the Rm ot $25. 

Spec1f'icat1on 4, S:1milar to Spec1f'icat1.on l except that 
check a.a made and uttered on 8 ~ 1945, and na · 
1n the sum of $20. 

! 
Spec1f'1cat1on 5, S1m1J ar to Spec1ficat1on 1 except that 

check ,raa made and uttered on 8 ~ 1945., and wu 
1n the sum ot $25. · 

Specitication 6: (lolle prosequi entered). 

As to Charge_::t and its Specification., aceued., .bJ' appropri,ate exception& 
and substttutions, pleaded gullv to, and 'RS toand guilt,' ot, absence 
without leave, 1.n 'Violation ot .Article ot 'l'ar 61. He pleaded guilt7 to., 
and was found guilt;r ot, Charge .ll and its Spec1f1cat1ons. Uter •"1
dence was introduced ot a preTi.ous comicti.on by general court-martial, 
on 10 Januar.r 1944,. ot absence without leue tar 19 diqs (1.11d ot taJdng 
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an autoJD0bile 11'.1.thout t.he consent o! the owner, he 118.S sentenced to be 
dil!lmissed the seniee, to forfeit all pa;r and allarances due or to be
come due, and to be con.ti.nod at hard labor at such place as the re
T.Lning authoriv might dlrect for seven yea.re. The renewing authoritT 

. approTed the sentence but redllced the period of continement to two 7ears; 
designated the Ncrthnstern Branch, tJnited States D:1.acipl.ina17 Barracks, 
Fort Kl.ssoala, Kontana, as the place o! continementJ and forwarded the 
record of trial tor action Ullder utlcle of War ,48. 

3. Evidence for the prosecutiona On the night of 7 J~ 1945, 
accused p~d poker at •The 1)og House,• a gambliDg house in ltfcCall, 
Idaho (R. 9-10). Three times mr1ng the game be nm; to the office of 
!Ir. ~ Stonr, the proprietor, and cashed a check (R. 10). The checks 
were drnn b7 accused on the First Secur1t7 Bank 6f Idaho, Boise, Idaho, 
tor $2), $25 and $10 (R. 10-12; Pros. Exs. 3, 4, 6)•. The following 
m.ght, 8 J1ll1' 1945, accused was in The Iog House again and cashed two 
more checks drawn b7 himsel! on the same bank tor $2) and $25 (R. 12; 
Pros. Exs. 51 7). On both occasions accused was •reaaonabl7 sober.• 
Tbe checks were. deposited for collection and returned unpaid (R. 13) • 
.Accused h&d no checking account in the First Securiv Banlc of.Idaho. 
at the time (R. 14). 

. . 

Accused failed to return to hie orgamu.tion at Gowen Field, 

Idaho, on the morning o! 9 ~ 1945. and was reported absent 111thout 

leave on the morning report (R. SJ Pros. Ex. 1)•. He was rettlrned to 

milit&17 control at Luke Field, Phoenix, Arizona, on Zl September· 1945 

(R. 9J Pros. Ex:. 2). . . . . 

:In a pre-trial statement, maie after explanation or hie right.a, 
accused admitted that he -.rote the checks in question and that he was 
aware he had no aceoant 1n the bank on which the7 wra drawn. He u
aerted that he had been in McCall on a pass which expiNd on 9 Ju:cy, 
and that after wrl~ the worthless chacka he decided not to return 
to his station but to seek aployment to raise enough mone:r to pq 
them ort. Ut;er leaT.i.J>g llcCall he wandered all oTer the west.am states 
but obtained ver,y little work. He made just enough by 1ambling to 
liTe on am tLnaJ.17 turned in at Luke Field on 27 September (R. 14-16). 

4. The defense offered no evidence. J.ccused, cognizant o:t his 
rights, elected ,to make an unnarn statement through counsel. He 
asserted that be was inducted into the J.rrq 1n Febrllar.r 1942 am b.r 
April 1943 had risen to the rank of master sergeant. ~ this 
period his record was Wll>lemishsd•. He entered a Qaartermaster otti
cer Candidate School and on 16 Ju]J 1943 receiTed his commism.on as 
a aecom lieutenant; Having been aam.gned to ·an .Air Corps inetallation, 
be found that he was 11J1B.ble to maintain the same standards ol liT.i.ng 
as officers of equal rank, who, because. of their i'l.J'ing status, re
ceived greater -pay. His atteq,ts to relieve the inequ.allv b7 gambling 
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cmq caused bis financial a1tuation to become more desperate. 'Under 

these circwastances he sought to resign his comnisaion or secare a 

transfer but wu unsucceaatul 1D both endeavors. Although in the 

spring ot 1945, he n.a promoted to first lieutenant, bis financial 

burdens nre 110t materi~ lightened. Ha contimled gaubling and 

losing. 'lbile gambling at !lcCall, he lost all of his monq and lll"Ote 

a YOrtbless check hopillg that he ,rould be able to red.em it on the 

next, hand. One check tollond another until he was hopelessly 1D 

debt. ID a fit of desperation he left with the expectation that be 

'110uld be ·able to earn enough money to pay bis debts. Nothing •seemed 

to YOrk ~· right,• and f:hwll;r he surrendered himae~ {R. 17-18). 


s. The fiTe Specificat1ona of Charce II allege that on 7 and 8 
Jl1l1' 1945, at J(cCallt Idaho, accaaed madA and uttered to •The Ik>g House,• 
with intent to detralJd, ti.Te checks aggregating $100, and traudnlent~ . 
.obtained that amunt in cash, knDlring that he did not have and not in
tending to have aq account in the First Security Bank ot Idaho, Boise, 
Idaho, on .which they nre drawn,· tor payment. The Specit:l.eation of 
Charge I, as amended b7 the court ts tind1ngs, alleges that accused ab
senterl himself 111.thout leave from .his stat.ion at Gowran Field, Idaho, 
from 9 J~ 1945 to 'Zl Septanber 19"5. 

The ottensea alleged are estahllshed b7 the evidence t<r the 

prosecution and admitted b7 his pleas ot guilty. It is shown that ac

cused cll"ff the checks in 1ssa.e ·on a bank in which he had 110 account. 

Be waa umer no m:1.sapprehens1.on or illusion on this point and cons~ · 

quentJ:' his intent to defraud ma:r be interred. Inasma.eh as he re• 

ca1.ved the face amounts 1D Clll"reney-,. the dlecks were issued tor Talue, 

eT8D though they nre cashed b7 a &ambling house and the proceeds sub

sequent~ lost 1D a poker game. Illllllldiat~ atter negotiating the , 


· checks accused absented himself 111.thout leaTe from his station and 
remained &lr&J" for over two and a ball months. He asserted that he went. 
off in order to earn 1lO'IJlq' to discharge hie worthless checlal. Rawenr, 
he never earned the required sums am, insofar aa the record ab01rs, the 
checks were :never rede•ed• It appears doabttul that. this was the real 
reason tor his absence, but,· 8T8J1 it trae, it affords no defense, ot 

, course, to ·the offense charged. His issuance of the 1r0rthleas checks·· 
contravened Article ot War 95, tor one of the Tiolat1ons of that 
J.rticle listed 1D the Karma] tor Courts-Martial, 1928, is •g:2.'rlng a 
check on a bank where he knows or reaaonab}T should knoT there are 
no .tanda to meet it, and without intending that there mould be• 
{Kell, 19281 par. J51). · 

. - . 

6. War Department records sh01r that the accused 18 about 33 yaars 
ot age hniq bean born 24 November 1912. He .1a a resident· of Calitomia 
and baa an 11th grade schooling •. His employment record discloses that 
he has worked tor the railroads 1n various capacities .t'rom 1932 to 1942. 
ni.r1ng this.period be ,ras1 saccess1Tely',. a station clerk aDd telegraph 

4 


http:Inasma.eh
http:m:1.sapprehens1.on


(409) 


operator, a ~ill clerk, and a material conatruction clerk and ac
countant. In Febru.ar,y 1942 he •as inducted into the l.zmy am by April 
1943 when he entered the Quartermaster O!tl.cer Candidate School at 
Camp Lee, Virginia, he had attained t.he grade of master sergeant. He 
ns appointed a temporaey aecom lieu.tenant in the l.zmy ot the United 
States on 16 July 1943 and immed:Lateq entered upon act.in dut,-. On 
10 January 1944 he •as tried b7 general court-martial as praTious~ 
stated, the aentence:, as approTed b)" the rev.1.n:tng authorit7, to be 
dismissed the service; be1Dg suspended by' the President. He 1fU pro
m:>ted to the rank ot .f':trst lieutenant on l3 J.pril 194S. In Ju]J' 194S 
he requested relle.t from actiTe duty :ln. order· to return to eq>lO)'IDent 

. »with the railroad and, 11hile bis application •as pending,· be committed 
the offenses involved in the present case. !he request -.:as eubaequentlT 
deni.~ b;7' the War Department. 

7. Tbe court •as legal.l.7 constituted. No. errors injurioua]1' a.t
tectiilg the substantial rights of the accused nre coudtted during the 
trial. The Board o.t liev1811' is of the opinion that the record o.t trial 
is legallT sut.ti.cient' to support the findings and sentence· and to 
warrant confirmation thereof. DL811isaal is authorised upon comiction 
of a T.Lolation o.t !rticle ot War 61 and mandato17 upon coJIVicUon ot 
a T.Lolation ot Article of war·95. · 

s 
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SPJGN--OM 294832 lst Ind 
Hq ASP', JJ!JO, Washington, D. C. JAN 11 B46 
TOs The Secretar,r or War 

1. Pursnant to Executive Order No. 9556, dated 26 l(ay'.1945, 
there are transmitted herewith tor 70ur action the record of trial 
am the opinion of the Board of Renew in the case of First Lieutenant 
George w. Ln:1.a (0-1594301), Air Corps. . 

2. Upon trial by- general court-martial this officer pleaded guilty 
to, and was found guilt7 of, absence w1thout lea.Te from bis station from · 
9 Juq 1945 to 27 September 1945, in nolation of Article of War 61J ' 
and of mak1ng and uttering, with intent to defraud, on 7 and 8 July" 
1945, £1ve -.orthless checks totalling $100, knowing that he did not 
have, and not intenctt ng that he should have, an account in the bank 
on which drawn, 1n violation of Article of War 95. He was aentenced 
to be dismissed the service, to forfeit all pay- and allowances due 
or te become due, and to be confined at hard labor at such place as 
the renewing authority' might direct tor HTen ;rears. The reT.ini.Dg 
au:thorit;r approved the sentence but reduced the period of confinement 
w ttro ;rears;· designated the-Northwestern Branch, United States Dia
cipl.ina17 BalT&cks, Fort lii.11ow.a, Montana, as the place of continementJ 
and torwarde~ the record of \riai for action under Article of War 48. 

3. A. sumnar,r ot the nidence mq be f0l1lld in the accompan;,ying 
opinion of the Board of ReTiew. I concur in '\he opiD:ion ot the Board 
that the record of trial is lagal.17 su.tticient to support the findings 
and sentence as apprond b.r the ren.ni.Jlg authority- and to n.rrant con
firmation thereof• 

.lccuHd, stationed at Oowm Field, Idaho, nnt to the nearb;r 
tom of KcCall on pass and, on the-nights of 7 and 8 July.1945, sat 1n 

. a poker gane in a gambling establishment known as rhe ~ House. His 
!'unds exhausted he. draw a $10 check oJi a bank in which be had no account, 
cashed it with the proprietor, am lost the proceeds in the game. He 
drn and cashed tour more checks tot-llJ1ng $90 and lost these amounts • 
.ltter passing th1.8 worthleBB paper he failed to return to his station 
and wu absent, without leave.from 9 Juq until Z, September 1945 ,men 
he airnndered at Like Field, J.risona•. 

This is acoused•s second eeneral eourt-mart.1.al. :In January 
1944 he na comicted of absence Yithout leave for 19 da:,a and ot taking 
an auton,bile 111.thout the conaent of the owner. The sentence 1D that 
cue, which, •• approved b.r the rn:l.eld.ng authority, pron.ded tor his 
di~ssal, Ya& suspended by- the President on 25 lta1' 1945. 
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-

Accused has tailed to appreciate the opportunity- attorde4 
him 'When clemency was extended him in hi• pre'ti.ous court-martial and 
is ob'fi.oualy' umrortq of further consideration. I rec011mend that the 
sentence aa approved by the revie-.:1.ng authorit)" be con!irmed and or
dered executed. 

4. Inclosed is a torm of action designed to carr,- into exeev.tion 
the foregoing recomnendation, should it meet with 70Ur approval.. ' . 

2 Incl.a THOJ4AS H. GREEN 
l - Record o:t trial · Major General 
2 - Form ot action The Judge .ldvocate General 

( Sentence as 7-proved by reviewing authority confirmed, and ordered executed, 
OCllO 19, 2S an 1946). . . · . .. . 
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